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responsibility today. Where rights secured by the Con-
stitution are involved, there can be no rule making or
legislation which would abrogate them.

V. .

Because of the nature of the problem ans because of
its recurrent significance in pumerous cases, we have to
this point discussed the relationship of the Fifth Amend-
ment privilege to police interrogation without specific
concentration on the facts of the cases before us, We
turn now to these facts to consider the application to
these cases of the constitutional principles discussed
above. In each instance, we have concluded that state-

"ments were ohtained from the defendant under circum-
stances that did not meet constitutional standards for
protection of the privilege.

No. 759. Miranda v. Arizono.

On March 13, 1963, petitioner, Tirnesto Miranda, was
arrested at his home and taken in eustody to a Phoenix
police station. He was there identified by the complain-
ing witness. The police then took hun to “Interrogation
Room Na. 2" of the deteetive bureau, There he was
questioned by two police officers. ‘Lhe officers admitted
at tria]l that Miranda was not advised that he had a right
to have an attorney present.™ Two hours later, the

% Miranda was also convieted in & separate tral on an vnrelated
robbery charge not presented here for review, A stalement intro-
duced ai that trial was obtained from Mranda dwwg the same
interrogation which resulted in the confession involved here. At the
robbery trial, one officer testified that dunng the interrogation he
did not tell Miranda that anything he said would be held against
him or that he could consult with an attorney. The other officer
stated that they hnd both told Miranda that anything lic said would

be used against him and that he was not required by law to tell
them anything.
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officers emerged from the interrogation room with a writ-

. ten confession signed by Miranda. At the top of the
statement was a typed paragraph stating that the con-
fession was made voluntarily, without threats or promises
of immunity and “with full knowledge of my legal rights,
understanding any statcinent I make may be used
against me."”

At his trial before a jury, the written confession was
admitted into evidence over the objection of ‘defense
counsel, and the officers testified to the prior oral con-
fession made by Miranda during the interrogation.
Miranda was found guilty of kidnapping and rape., He
was sentenced to 20 to 30 years’ imprisonment on each
count, the sentences to run concurrently. On appeal,
the Supreme Court of Arizona held that Miranda’s con-
stitutional rights werec not violated in obtaining the
confession and affirined the convietion. 98 Ariz. 18, 401
P. 2d 721. In reaching its decision, the court empha-
sized heavily the fact that Miranda did not specifically
request counsel,

We reverse. From the testimony of the officers and
by the admission of respondent, it is clear that Miranda
was not in any way apprised of his right to consult with
an attorney and to have onc present during the interro-
gation, nor was his right not to be compelled to incrimi-
nate himself effectively protected in any other manner.

- Without these warnings the statements were inadmis-
sible. The mere fact that he signed a statement which
contained a typed-in clause stating that he had “full
knowledge” of his “legal rights” does not approach the
knowing and intelligent waiver required to relinquish con-
stitutional rights. Cf. Haynes v. Washington, 373 U. S.
— e

* One of the officers testified that he read this paragraph to

Miranda. Apparently, however, he did not do so untal after Miranda
had confessed ornliy, ’
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503, 512-513 (1963); Haley v. Ohio, 332 U. 3, 596, 601
(1948) (opinion of Mg. JusTICE DouGLAS).

No. 760. Vignera v. New York.

Petitioner, Michael Vignera, was picked up by New
York police on October 14, 1960, in connection with the
robbery three days carlier of a Drooklyn dress shop.
They took him to the 17th Detective Squad headquarters
in Manhattan. Sometime thereafter he was taken “to
the 66th Detective Squad. There a detective questioned
Vignera with rcspect to the robbery. Vignera orally
admitted the robbery to the detective. The detective
was asked on cross-examination at trial by defense coun-
sel whether Vignera was warncd of his right to counsel
before being interrogated. The prosecution objected to
the question and the trial judge sustained the objection,
Thus, the defense was preciuded from making any show-
ing that warnings had not been given.  While at the 66th
Detective Squad, Vignera was identified by the store
owner and a saleslady as the man who robbed the dress
shop. At about 3 p. m. he was formally arrested.
The police then transported him to still another station,
the 70th Precinct in Brooklyn, “for detention.” At
11 p. m. Vignera was questioned by an assistant dis-
trict attorney in the presenceiof a hearing reporter who
transcribed the questions and Vignera’s answers. This
verbatim account of these proceedings contains no state-
ment ‘of any warnings given by the assistant district
attorney. At Vignera's trial on a charge of first degree
robbery, the detective testified as to the oral confession.
The transeription of the statement taken was also intro-
duced in evidence. At the conclusion of the testimony,
the trial jud.ge charged the jury in part as follows:

“The law doesn’t say that the confession is void or
invalidated because the police officer didn’t advise
the defendant as to his rights. Did you hear what
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I said? I am telling you what the law of the State
of New York is.”

Vignera was found guilty of first degree robbery. He
was subsequently adjudged a third-felony offender and
sentenced to 30 to 60 years' imprisonment.*® The con-
viction was aflirmed without opinion by the Appellate
Division, Second Department, 21 App. Div. 2d 752, 252
N.Y. S, 2d 19, and by the Court of Appeals, also without
opinion, 15 N. Y. 2d 970, 207 N. E. 2d 527, 259 N. Y. S,
2d 857, remittitur amended, 16 N, Y. 2d 614, 209 N. E.
2d 110, 261 N. Y. S. 2d 65. In arguiment to the Court
of Appeals, the State contended that Vignera liad no
constitutional right to be advised of his right to counsel
or his privilege against self-incriminaiion.

We reverse. The foregoing indicates thiat Vignera
was not warned of any of his rights before the question-
ing by the detective and by the assistant district attorney.
No other steps were taken to protect these rights. Thus
he was not efiectively apprised of his Fifth Amendment
privilege or of his right to have counse] present and his
statements are inadmissible.

No. 761. Westover v. United States.

At approximately 9:45 p. m. on March 20, 1963, peti-

tioner, Carl Calvin Westover, was arrested by local police
in Kansas City as a suspect in two Kansas City robberies,
A report was also received irom the FBI that he was
wanted on a felony charge in California. The local au-
thorities took him to a police station and placed him
in & line-up on the local charges, and at about 11:45 p. m.
he was booked. Kansas City police interrogated West-

%8 Vignera thereafter successfully attacked the validity of one of
the prior convictions, Vignera v. Wilkins, Civ. 9901 (I>. C. W. D.
N. Y. Dec. 31, 1961) (unreported), but was then rezentenced as a
second-felony offender to the same term of imprisoninent as the
original sentence. R. 31-33.
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over on the night of his arrest. He denied any knowl-
edge of eriminal activities. The next day local officers
interrogated him again throughout the morning.  Shortly
before noon they informed the FBI that they were
through interrogating Westover and that the FBI could
proceed to_ interrogate him. There 18 nothing in the
record to indicate that Westover was ever given any
warning as to his rights by local police. Al noon, three
special agents of the FBI continued the interrogation
in a private interview room of the Kansas City Police
Department, this time with respect to the robbery of a
savings and loan association and a bank in Sacramento,
California. After two or two and one-half hours, West-
over signed separate confessions to each of these two
robberies which had been prepared by one of the agents
during the interrogation. At trial one of the agents
testified, and a paragraph on each of the statements
gtates, that the agents advised Westover that he did not
have to make a statement, that any statement he made
could be used against him, and that he had the right to
see an attorney. l

Westover was tried by & jury in federal court and con-
victed of the California robberies.  His statements were
introduced at trial. He was senienced to 15 years' im-
prisonment on each count, the senlences to run consec-
utively. On appeal, the conviction was allirined by the
Court-of Appeals for the Ninth Circuit. 342 F. 2d 684.

We reverse. On the facts of this case we cannot find
that Westover knowingly and intelligently waived his
right to remain silent and his right to consult with coun-
sel prior to the time he made;the statement.” At the

% The faijluresof defense counsel to object to the introduction of
the confession at trial, noted by the  Court of Appeals and empha-
sized by the Solicitor General, does not preclude our consideration
of the issue. Since the trial was held prior to our decision in
Escobedo and, of course, prior to our decicion today making the
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time the FBI agents began questioning Westover, he
had been in custody for over 14 hours and had been
interrogated at length during that period. The FBI
interrogation began immediately upon the conclusion of
the interrogation by Kansas City police and was con-
ducted in local police headquarters.  Although the two
law enforcement authorities are legully distitiet and the
crimes for which they interrogated Westover were differ-
ent, the impact on him was that of a continuous period
of questioning. There is no evidence of any warning
given prior to the FBI interrogation nor is there any
evidence of an articulated waiver of rights after the FBI
commenced its interrogation. The record sinply shows
that the defendant did in facl coniess a short timme after
being turned over to the FBI foliowing interrogation by
local police. Despite the {uct that the FB{ apgents gave
warnings at the outset of their interview, froin West-
over's point of view the warnings came at the end of the
interrogation process. In these eircumstances an intelli-
gent waiver of constitutional rights eannot be assumed.

We do not suggest that law enforcement authorities
are precluded from questioning any individual who has
been held for a period of time by other authorities and
interrogated by them withoul approvriate warninpgs, A
different case would be presented if an aceused were taken
into custody by the second authority, renioved both in
time and place from his original surroundings, and then
adequately advised of his rights and given an opportunity
to exercise them. DBut here the FBI interrogation was
conducted immediately following the state interrogation
in the same police station——in the same compeiling sur-
roundings. Thus, in obtaiming a confession rom West-

objeclion available, the failure to object at trial doe< not constitute
a waiver of the claim. See, e. g. ('nited States er rel Angelet v.
Fay, 333 F. 2d 12, 16 {C. A. 2d Cywr. 194), all'd, 351 U, 8. 654
{1985), Cf. Zifirin, Inc. v. United Statee, M8 1 8. 73, 78 (1943).
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over the federal authorities were the beneficiaries of the
pressure applicd by the local in-custody interrogation.
In these eircumstances the giving of warnings alone was
not sufficient to protect the privilege.

No. 584. California v. Stewart. .

In the course of mvestigating a series of purse-snatceh
robberics in which one of the vietims iad died of injuries
inflicted by her assailant, respondent, oy Allen Stewart,
was pointed out to Los Angcles police as the endorser of
dividend checks taken in one of the robberies. At about
7:15 p. m., January 31, 1863, police officers went to
Stewart’s house and arrested hirn. One of the officers
asked Stewart if they could scarch the house, to which
he replied, “Go ahead.” The search turned up various
items taken from the five robbery vietims, At the time
of Stewart's arrest. police also arrested Stewart’s wife
and three other persons who were visiting him.  These
four were jailed along with Stewart and were interro-
gated. Stewart was taken to the University Station of
the Los Angeles Police Departient where he was placed
in a cell. During the next five days, police interrogated
Stewart on nine different. occasions.  xeept during the
first interrogation session, when he was confronted
with an accusing witness, Stownrt was isolated with his
interrogators.

During the ninth interrogation session, Stewart ad-
mitted that he had robbed the deeeased and stated that
he had not meant to hurt her. Polive then brought
Stewart before a magistrate for the first time. Since
there was no evidenee to conneat thems with any erime,
the police then released the other four persons arrested
with hin,

Nothir;g m the record specifieally iadicates whether
Stewart was or was not advised of his right to remain
silent or his right to counsel.  ln a nmuber of instances,
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however, the interrogating oflicers were asked to recount
everything that was said during the interrogations.
None indicated that Stewart was cver advised of his
rights.

Stewart was charged with kidnapping to commit rob-
bery, rape. and murder. At lis trial, transcripts of the
first interrogation and the confession at the last interro-
gation were introduced in evidence. The jury found
Stewart guilty of robhery and first degree murder and
fixed the penally as deaili. On appeal, the Supreme
Court of California reversed. 62 (Cal. 2d 571, 400 P. 2d
97, 43 Cal. Rptr. 201. It held that under this Court’s
decision in Escobedo, Stewart shouid have been advised
of his right to remain silent and of his right to counsel
and that it would not presuime in the face of a silent
record that the police advized Stewart of his rights.™

We afirm.” In dealing with cusiodial interrogation,
we will not presume that a defendant has been effec-
tively apprised of his rights and that his privilege against
self-inerimination has heen adequarteiy safeguarded on a
record that does not show that any warnings have been
given or that any effective alternative has been em-
ployed. Nor can a kunowing and intelligent waiver of

™ Beeause of this disposition ef the ease, the California Supreme
Court. did not reach the elims that the confesaon was cocreed by
police threats to hold hi= aihing wite in euslody until he confessed,
that 1here was no heanng as required by Jackson v. Denno, 378
TUL 8. 368 (1964), amd that the tna) judge mave an instruction con-
demned by the Californin Supreme Cowt's decision in People v.
Morse, 60 Cal. 2d 631, 35& P 2d 313, 36 Cad. Wptr, 201 (1964).

TAfter coerttorart was granted m this e, respondent moved to
dismiss on the ground that there was no final fudgment from which
the State could appesl sinee the pulement below direeted that he be
retried, In the event respondent was <uevessfnl in obtaunng an
acguittal on retrial, however, weler Califorcin law the State would
have no appeal.  Rarfied that s these ciremnstances the deeision
helow constituted # final pulgmeni under 25 U, 8. C. § 1257 (3)
(1964 ed.), we dented the motion 383 17 & 0032,
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these rights be assumed on a silent record. Furthermere,
Stewart's steadfast denial of the alleged offenses through
eight of the nine interrogations over a period of five days
is subject to no other construction than that he was com-
pelled by persistent interrogation to forgo his Fifth
Amendment privilege.

Therefore, in accordance with the foregoing, the judg-
ments of the Supreme Court of Arizona in No. 759, of
the New York Court of Appeals in No. 760, and of the
Court of Appeals for the Ninth Circuit in No, 761 are
reversed. The judgment of the Supreme Court of
California in No. 584 is affirmed.

It 15 so ordered.

Mg. Justice CLARK, dissenting in Nos. 759, 760, and
761, and concurring in the result in No. 584.

It is with regret that I find it necessary to write in
these cases. However, I am unable to join the majority
because its opinion goes too far on too little, while my
dissenting brethren do not go quite far enough. Nor can
I join in the Court’s eriticism of the present practices
of police and investigatory agencies as to custodial inter-
rogation. The materials it refers to as “police manuals” *
are, as I read them, merely writings in this field by pro-
fessors and some police officers. Not one is shown by the
record here to be the official manual of any police depart-
ment, much less in universal use in crime detection.
Moreover, the examples of police brutality mentioned by
the Court * are rare exceptions to the thousands of cases

‘E. g, Inbau & Reid, Criminal Interrogation and Confessions
(1962); O'Hara, Fundamentals of Criminal Investigation (1956} ;
Dienstein, Technics for the Crime Investigator (1952); Mulbar,
Interrogation (1951); Kidd, Police Interrogation (1940).

? As developed by my Brother HaruaX, post, pp. 5006-514, such
cases, with the exception of the long-diseredited decision in Bram v.
United States, 168 U. 8. 332 (1307), were adequately treated in
terms of due process,
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that appear every year in the law reports. The police
agencies—all the way from municipal and state forces to
the federal bureaus—are responsible for law enforcement
and public safety in this country. I am proud of their
efforts, which in my view are not fairly characterized by
the Court’s opinion.

L

The ipse dirit of the majority has no support in our
cases. Indeed, the Court admits that “we might not
find the defendants’ statements [here] to have been
involuntary in traditional terms.” Ante, p. 457. In
short, the Court has added more to the requirements that
the accused is entitled to consult with his lawyer and
that he must be given the traditional warning that he
may remain silent and that anything that he says may
be used against him. Escobedo v. Illinois, 378 U. S. 478,
490491 (1964). Now, the Court fashions a constitu-
tional rule that the police may engage in no custodial
interrogation without additionally advising the accused
that he has a right under the Fifth Amendment to the
presence of counsel during interrogation and that, if
he is without funds, counsel will be furnished him.
When at any point during an interrogation the accused
seeks affirmatively or impliedly to invoke his rights to
silence or counsel, interrogation must be forgone or post-
poned. The Court further holds that failure to follow
the new procedures requires inexorably the exclusion of
any statement by the accused, as well as the fruits thereof.
Such a strict constitutional specific inserted at the nerve
center of crime detection may well kill the patient.?

* The Court point: to England, Scotland, Cevlon and India as
having equally rigid rules. As my Brother HarLaN points out, post,
pp. 521-523, the Court is mistaken in this regard, for it overlooks
counterbalancing prosecutorial advantages. Moreover, the require-
ments of the Federal Bureau of Investigation do not appear from
the Solicitor General’s letter, ante, pp. 48486, to be as stnict as
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Since there is at this time a paucity of information and
an almost total lack of empirical knowledge on the prac-
tical operation of requirements truly comparable to those
announced by the majority, I would be more restrained
Jest we go too far too fast.

IL

Custodial interrogation has long been recognized as
“undoubtedly an essential tool in effective law enforce-
ment,” Haynes v. Washington, 373 U. 8. 503, 515
(1963). Recognition of this fact should put us on guard
against the promulgation of doctrinaire rules. Espe-
cially is this true where the Court finds that “the Con-
stitution has prescribed” its holding and where the light
of our past cases, from Hopt v. Utah, 110 U. S. 574,
(1884), down to Haynes v. Washington, supra, is to

those imposed today in at least two respects: (1) The offer of coun-
sel is articulated only as “a right to counsel”; nothing is said about
a right to have counsel present at the custodial interrogation. (See
also the examples cited by the Solicitor General, Westover v, United
States, 342 F. 2d 684, 685 (1965) (“right to consult counsel™);
Jackson v. United States, 337 F, 2d 136, 138 (1964) (accused ‘“en-
titled to an attorney”).) Indeed, the practice is that whenever the
suspect “decides that he wishes to consult with counsel before making
a statement, the interview is terminated at that point . ... When
counse! appears in person, he is permitted to confer with his client
in private.” This clearly indicates that the FBI does not warn that
counsel may be present during custodial interrogation. (2) The
Solicitor General's letter states: “[TJhose who have been atrrested
for an offense under FBI jurisdiction, or whose arrest is contem-
plated following the interview, [are advised] of a right to free coun-
sel if they are unable to pay, and the availability of such counsel
from the Judge.” 2o phrased, this warning does not indicate that
the agent will secure counsel. Rather, the statement may well be
interpreted by the suspect to mean that the burden is placed upon
himself and that he may have counsel appointed only when brought
before the judge or at trial--but not at custodial interrogation. As
I view the FBI practice, it is not as broad as the one laid down
today by the Court.
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the contrary. Indeed, even in Escobedo the Court never
hinted that an affirmative “waiver” was a prerequisite
to questioning; that the burden of proof as to waiver
was on the prosecution; that the presence of counsel—
absent a waiver—during interrogation was required; that
a walver can be withdrawn at the will of the accused;
that counsel must be furnished during an accusatory
stage to those unable to pay; nor that admissions and
exculpatory statements are “confessions.” To require
all those things at one gulp should cause the Court to
choke over more cases than Crooker v. California, 357
U. S. 433 (1958), and Cicenia v. Lagay, 357 U. S, 504
(1958), which it expressly overrules today.

The rule prior to today—as Mr, Justice Goldberg, the
author of the Court’s opinion in Escobedo, stated it in
Haynes v. Washington—depended upon “a totality of
circurnstances evidencing an involuntary . . . admission
of guilt.” 373 U. S., at 514. And he concluded:

“Of course, detection and solution of crime 1is, at
best, a difficult and arduous task requiring determi-
nation and persistence on the part of all responsible
officers charged with the duty of law enforcement.
And, certainly, we do not mean to suggest that all
interrogation of witnesses and suspects is impermis-
sible. Such questioning is undoubtedly an essential
tool in effective law enforcement. The line between
proper and permissible police conduct and tech-
niques and methods offensive to due process is, at
best, a difficult one to draw, particularly in cases such
as this where it is necessary to make fine judgments
as to the effect of psychologically coercive pressures
and inducements on the mind and will of an ac-
cused. . . . We are here impelled to the conclusion,
from all of the facts presented, that the bounds of
due process have been exceeded.” [Id., at 514-515.
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III.

I would continue to follow that rule. Under the
“totality of circumstances” rule of which my Brother
Goldberg spoke in Haynes, I would consider in each case
whether the police officer prior to custodial interrogation
added the warning that the suspect might have counsel
present at the interrogation and, further, that a court
would appoint one at his request if he was too poor to
employ counsel. In the absence of warnings, the burden
would be on the State to prove that counsel was know-
ingly and intelligently waived or that in the totality of
the circumstances, including the failure to give the
necessary warnings, the confession was clearly voluntary.

Rather than employing the arbitrary Fifth Amend-
ment rule * which the Court lays down I would follow the
more pliable dictates of the Due Process Clauses of the
Fifth and Fourteenth Amendments which we are accus-
tomed to administering and which we know from our
cases are effective instruments in protecting persons in
police custody. In this way we would not be acting in
the dark nor in one full sweep changing the traditional
rules of custodial interrogation which this Court has for
so long recognized as a justifiable and proper tool in
balancing individual rights against the rights of society.
It will be soon enough to go further when we are able to
appraise with somewhat better accuracy the effect of
such a holding,.

I would affirm the convictions in Mirenda v. Arizona,
No. 759; Vignera v. New York, No. 760; and Westover v.
United States, No. 761. In each of those cases I find
from the circumsfances no warrant for reversal. In

*In my view there is “no significant support” in our cases for the
holding of the Court today that the Fifth Amendment privilege, in
effect, forbids custodial interrogation. For a discussion of this point
see the dissenting opinion of my Brother WHITE, post, pp. 526-531,
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California v. Stewart, No. 584, I would dismiss the writ
of certiorari for want of a final judgment, 28 U. S. C.
§ 1257 (3) (1964 ed.); but if the merits are to be reached
I would affirm on the ground that the State failed to
fulfill its burden, in the absence of a showing that appro-
priate warnings were given, of proving a waiver or a
totality of circumstances showing voluntariness. Should
there be a retrial, I would leave the State free to attempt
to prove "these elements.

MR. JusTicE HARLAN, whom MR. JusTicE STEWART and
MR, JusTicE WHITE join, dissenting,

I believe the decision of the Court represents poor
constitutional law and entails harmful consequences for
the country at large. How serious these consequences
may prove to be only time can tell. “ But the basic flaws
in the Court’s justification seem to me readily apparent
now once all sides of the problem are considered.

I. INTRODUCTION.

At the outset, it is well to note exactly what is re-
quired by the Court’s new constitutional code of rules
for confessions. The foremost requirement, upon which
later admissibility of a confession depends, is that a four-
fold .warning be given to a person in custody before he
is questioned, namely, that he has a right to remain
silent, that anything he says may be used against him,
that he has a right to have present an attorney during
the questioning, and that if indigent he has a right to
a lawyer without charge. To forgo these rights, some
affirmative statement of rejection is seemingly required,
and threats, tricks, or cajolings to obtain this waiver are
forbidden. If before or during questioning the suspect
seeks to invoke his right to remain silent, interroga-
tion must be forgone or cease; a requesi for counsel
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brings about the same result until a lawyer is procured.
“Finally, there are a miscellany of minor directives, for
example, the burden of proof of waiver is on the State,
admissions and exculpatory statements are treated just
like econfessions, withdrawal of a waiver is always
permitted, and so forth.

While the fine paints of this scheme are far less clear
than the Court admits, the tenor is quite apparent. The
new rules are not designed to guard against police bru-
tality or other unmistakably banned forms of coercion.
Those who use third-degree tactics and deny them in
court are equally able and destined to lie as skillfully
about warnings and waivers. Rather, the thrust of the
new rules is to negate all pressures, to reinforce the nerv-
ous or ignorant suspect, and ultimately to discourage
any confession at all. The aim in short is toward “volun-
tariness” in a utopian sense, or to view it from a different
angle, voluntariness with a vengeance.

To incorporate this notion into the Constitution re-
quires a strained reading of history and precedent and a
disregard of the very pragmatic concerns that alone may
on occasion justify such strains. I believe that reasoned
examination will show that the Due Process Clauses pro-
vide an adequate tool for coping with confessions and
that, even if the Fifth Amendment privilege against self-
incrimination be invoked, its precedents taken as a whole
do not sustain the present rules. Viewed as a choice
based on pure policy, these new rules prove to be a highly

. debatable, if not one-sided, sppraisal of the competing
interests, imposed over widespread objection, at the very
time when judicial restraint is most called for by the
. -circumstances.

1My discussion in this opinion is directed to the main questions
decided by the Court and necessary to its decision; in ignoring
some of the collateral points, I do not mean to imply agreement.
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II. CoxSTITUTIONAL PREMISES.

I't is most fitting to begin an inquiry into the constitu-
_ tional precedents by surveying the limits on confessions
the Court has evolved under the Due Process Clause of
the Fourteenth Amendment. This is so because these
cases show that there exists a workable and effective
means of dealing with confessions in a judicial manner;
because the cases are the baseline from which the Court
now departs and so serve to measure the actual as
opposed to the professed distance it travels; and because
examination of them helps reveal how the Court has
coasted into its present position.

The earliest confession cases in this Court emerged
from federal prosecutions and were settled on a noncon-
stitutional basis, the Court adopting the common-law
rule that the absence of inducements, promises, and
threats made a confession voluntary and admissible.
Hopt v. Utah, 110 U. S. 574; Pierce v. United States,
160 U, 8. 355. While a later case said the Fifth Amend-
ment privilege controlled admissibility, this proposition
was not itself developed in subsequent decisions.? The
Court did, however, heighten the test of admissibility in
federal trials to one of voluntariness “in faet,” Wan v.

*The case was Bram v. United States, 168 U. S. 532 (quoted,
ante, p. 461). Its historical premises were afterwards disproved by
Wigmore, who concluded “that no assertions could be more un-
founded.” 3 Wigmore, Evidence § 523, at 250, n. 5 (3d ed. 1940).
The Court in United States v. Carignan, 342 U. S. 36, 41, declined
to choose between Bram and Wigmore, and Stein v, New York,
346 U. 8. 156, 191, n. 35, cast further doubt on Bram. There are,
however, several Court opinions which assume in dicta the relevance
of the Fifth Amendmeni privilege to conlessions, Burdeau v.
MeDowell, 256 U. 8. 465, 475; see Shotwell Mfg. Co. v. United
States, 371 U. 8. 341, 347. On Bram and the federal confession
cases generally, see Developments in the Law—Confessions, 79 Harv.
L. Rev, 935, 959-961 (1966).
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United States, 266 U. 8. 1, 14 (quoted, ante, p. 462),
and then by and large left federal judges to apply the

. game standards the Coutt-began to derive in a string of
state court cases.

This new line of decisions, testing admissibility by the
Due Process Clause, began in 1936 with Brown v. Missis-
sippi, 297 U. S. 278, and must  now embrace somewhat
more than 30 full opinions of the Court.® While the
voluntariness rubric was repeated in many instances, e. g.,
Lyons v. Oklahoma, 322 U. S. 596, .the Court never
pinned it down to a single meaning but on the contrary

~fnfused it with a number of different values. To travel
quickly over the main themes, there was an initial em-
phasis on reliability, e. g., Ward v. Tezas, 316 U. S. 547,
supplemented by concern over the legality and fairness of
the police practices, e. g., Ashcraft v. Tennessee, 322
U. S. 143, in an “accusatorial” system of law enforcement,
Watts v. Indiana, 338 U. S. 49, 54, and eventually by
close attention to the individual's state of mind and ca-
pacity for effective choice, e. g., Gallegos v. Colorado, 370
U. S. 49. The outcome was a continuing re-evaluation
on the facts of each case of how much pressure on the
suspect was permissible.* .

3 Comment, 31 U. Chi. L. Rev. 313 & .n. 1 (1964), states that by
the 1963 Term 33 state coerced-confession cases had been ‘decided
by this Court, apart from per curiams.  Spane v.'New York 360
U. 8. 315, 321, n. 2, collects 28 cases.

* Bator & Vorenberg, Arrest, Detention,- Interrogatmn and the
Right to Counsel, 66 Col. L. Rev. 62, 73 (1966): “In fact, the con-
cept of involuntariness-seems to be used by the courts as a short-
hand to refer to Practices which are repellent to civilized standards
of decency or which, under the circumstances, are thought to apply
& degree of pressure to an individual which unfairly impairs his
capacity to make a ratiopal choice.” See Herman, The Supreme
Cuuli aui hesunctions on Police Interrogation, 25 Ohio St. L. J.
449, 452458 (1964); Developments, supra, n. 2, at 964-084.
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Among the criteria often taken into account were
threats or imminent danger, e. g., Payne v. Arkansas, 356
U. 8. 560, physical deprivations such as lack of sleep or
food, e. g., Reck v. Pate, 367 U. 8. 433, repeated or ex-
tended interrogation, e. g., Chambers v. Florida, 309 U. 8.
227, limits on access to counsel or friends, Crooker v. Cali-
fornia, 357 U. S. 433; Cicenia v. Lagay, 357 U. S, 504,
length and illegality of detention under state law, e. g.,
Haynes v. Washington, 373 U. S. 503, and individual
weakness or incapacities, Lynumn v. Ilhinois, 372 U. 8.
528. Apart from direct physical coercion, however, no
single default or fixed combination of defaults guaranteed
exclusion, and synopses of the cases would serve little use
because the overall gauge has been steadily changing,
usually in the direction of restricting admissibility. But
to mark just what point had been reached before the
Court jumped the rails in Escobedo v. Illinois, 378 U. S.
478, it is worth capsulizing the then-recent case of Haynes
v. Washington, 373 U. S. 503. There, Haynes had been
held some 16 or more hours in violation of state law
before signing the disputed confession, had received no
warnings of any kind, and despite requests had been
refused access to his wife or to counsel, the police indi-
cating that access would be allowed after a confession.
Emphasizing especially this last inducement and reject-
ing some contrary indicia of voluntariness, the .Court in
& 5-to-4 decision held the confession inadmissible.

There are several relevant lessons to be drawn from
this constitutional history. The first is that with over 25
years of precedent the Court has developed an elaborate,
sophisticated, and sensitive approach to admissibility of
confessions. It is “judicial” in its treatment of one case
8t a time, see Culombe v, Connecticut, 367 U. S. 568, 635
(eoncurring opinion of Tur CHier Justice), flexible in
its ability to respond to the endless' mutations of fact
presented, and ever more familiar to the lower courts.



653

Of course, strict certainty is not obtained in this develop-
ing process, but this is often so with constitutional prin-
ciples, and disagreement is usually confined to that
borderland of close cases where it matters least.

The second point is that in practice and from time to
time in prineciple, the Court has given ample recognttion
to society’s interest in suspect questioning as an instru-
ment of law enforcement. Cases countenancing quite sig-
nificant pressures can be cited without difficulty,’ and the
lower courts may often have been yet more tolerant. Of
course the limitations imposed today were rejected by
necessary implication in case after case, the right to
warnings having been explicitly rebuffed in this Court
many years ago. Powers v. United States, 223 U. 8. 303;
Wilson v. United States, 162 U. S. 613. As recently as
Haynes v. Washington, 373 U, S. 503, 515, the Court
openly acknowledged that questioning of witnesses and
suspects “is undoubtedly an essential tool in effective law
enforcement.” Accord, Crooker v. California, 357 U. S.
433, 441.

Finally, the cases disclose that the language in many
of the opinions overstates the actual course of decision.
It has been said, for example, that an admissible con-
fession must be made by the suspect “in the unfettered
exercise of his own will,” Malloy v. Hogan, 378 U.S. 1, 8,
and that “a prisoner is not ‘to be made the deluded in-
strument of his own conviction,” ” Culombe v. Connec-
ticut, 367 U. 8. 568, 581 (Frankfurter, J., announcing the
Court’s judgment and an opinion). Though often re-
peated, such principles are rarely observed in full meas-
ure. Even the word “voluntary” may be deemed some-

*8ee¢ the cases synopsized in Herman, supra, n. 4, at 456, nn.
36-39. One not too distant example is Stroble v. California, 343
U. 8. 181, in which the suspect was kicked and threatened after his
arrest, questioned a little later for twe hours, and isolated from a
lawyer trying to see him; the resulting confession was held admissible,
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what misleading, especially when one considers many of
the confessions that have been brought under its um-
brella. See, e. g., supra,n. 5. The tendency to overstate
may be laid in part to the flagrant facts often before the
Court; but in any event one must recognize how it has
tempered attitudes and lent some color of authority to
the approach now taken by the Court.

I turn now to the Court’s asserted reliance on the Fifth
Amendment, an approach which I frankly regard as a
trompe Voeil. The Court’s opinion in my view reveals
no adequate basis for extending the Fifth Amendment’s
privilege against self-inerimination to the police station.
Far more important, it fails to show that the Court’s new
rules are well supported, let alone compelled, by Fifth
Amendment precedents. Instead, the new rules actually
derive from quotation and analogy drawn from prece-
dents under the Sixth Amendment, which should properly
have no bearing on police interrogation.

The Court’s opening contention, that the Fifth Amend-
ment governs police station confessions, is perhaps not
an impermissible extension of the law but it has little
to commend itself in the present circumstances. Histori-
cally, the privilege against self-incrimination did not bear
at all on the use of extra-legal confessions, for which
distinct standards evolved; indeed, “the history of the
two principles is wide apart, differing by one hundred
years in origin, and derived through separate lines of
precedents . . . .” 8 Wigmore, Evidence § 2266, at 401
(McNaughton rev. 1961). Practice under the two doc-
trines has also differed in a number of important respects.®

¢ Among the examples given in 8 Wigmore, Evidence §2266, at
401 (MeNaughton rev., 1961), are these: the privilege applies to
any witness, civil or criminal, but the confession rule protects only
criminal defendants; the privilege deals only with compulsion, while
the confession rule may exclude statements obtained by trick or
promise; and where the privilege has been nullified—as by the
English Bankruptey Act—the confession rule may still operate.



655

Even those who would readily enlarge the privilege
must concede some linguistic difficulties since the Fifth
Amendment in terms proscribes only compelling any per-
son “in any criminal case to be a witness against himself.”
Cf. Kamisar, Equal Justice in the Gatehouses and Man-
sions of American Criminal Procedure, in Criminal
Justice in Our Time 1, 25-26 (1965).

Though weighty, I do not say these points and sim-
ilar ones are conclusive, for, as the Court reiterates, the
privilege embodies basic principles always capable of
expansion.” Certainly the privilege does represent a pro-
tective concern for the accused and an emphasis upon
accusatorial rather than inquisitorial values in law en-
forcement, although this is similarly true of other limita-
tions such as the grand jury requirement and the reason-
able doubt standard. Accusatorial values, however, have
openly been absorbed into the due process standard gov-
erning confessions; this indeed is why at present “the
kinship of the two rules [governing confessions and self-
incrimination] is too apparent for denial.” MeCormick,
Evidence 155 (1954). Since extension of the general
pt - iple has already occurred. to insist that the privilege
app.es as such serves only to carry over inapposite his-
torical details and engaging rhetoric and to obscure the
policy choices to be made in regulating confessions.

Having decided that the Fifth Amendment privilege
does apply in the police station, the Court reveals that
the privilege imposes more exacting restrictions than
does the Fourteenth Amendment’s voluntariness test.®

T Additionally, fhere are precedents and even historical arguments
that can be arrayed in favor of bringing extra-legal questioning
within the privilege. See generally Mlaguire, Evidence of Guilt
§2.03, at 15-16 (1959).

® This, of course, is implicit in the Court’s introductory announce-
ment that “[o]ur decision in Malloy v. Hogan, 378 U. 8. 1 (1964)
[extending the Fifth Amendment privilege to the States] necessitates



656

It then emerges from a discussion of Escobedo that the
Fifth Amendment requires for an admissible confession
that it be given by one distinctly aware of his right not
to speak and shielded from “the compelling atmosphere”
of interrogation. See ante, pp. 465—466. From these key
premises, the Court finally develops the safeguards of
warning, counsel, and so forth. 1 do not believe these
premises are sustained by precedents under the Fifth
Amendment.?

The more important premise is that pressure on the
suspect must be eliminated though it be only the subtle
influence of the atmosphere and surroundings. The
Fifth Amendment, however, has never been thought to
forbid ell pressure to incriminate one’s self in the situa-
tions covered by it. On the contrary, it has been held
that failure to incriminate one’s self can result in denial
of removal of one’s case from state to federal court,
Maryland v. Soper, 270 U. 8. 9; in refusal of a military
commission, Orloff v. Willoughby, 345 U. S. 83; in denial
of a discharge in bankruptcy, Kaufman v. Hurwitz, 176
F. 2d 210; and in numerous other adverse consequences.
See 8 Wigmore, Evidence § 2272, at 441-444 n. 18
(McNaughton rev. 1961); Maguire, Evidence of Guilt
§ 2.062 (1959). This is not to say that short of jail or

» torture any sanction is permissible in any case; poliey
and history alike may impose sharp limits. See, e. g.,

an examination of the scope of the privilege in state cases as well.”
Ante, p. 463. It iz also inconsistent with Malloy itself, in which
extension of the Fifth Amendment to the States rested in part on
the view that the Due Process Clause restriction on state confessions
has in recent years been “the same standard” as thal imposed in
federal prosecutions assertedly by the Fifth Amendment. 378
U. 8, at 7.

*1 lay aside Escobedo itself; it confains no reasoning or even
general conclusions addressed to the Fifth Amendment and indeed
its citation in this regard scems surprising in view of Escobedo’s
primary reliance on the Sixth Amendment.
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Griffin v. Californig, 380 U. S. 609. However, the Court’s
unspoken assumption that any pressure violates the
privilege is not supported by the precedents and it has
failed to show why the Fifth Amendment prohibits that
relatively mild pressure the Due Process Clause permits.

The Court appears similarly wrong in thinking that
precise knowledge of one’s rights is a settled prerequisite
under the Fifth Amendment to the loss of its protections.
A number of lower federal court cases have held that
grand jury witnesses need not always be warned of their
privilege, e. g., United States v. Scully, 225 F. 2d 113,
116, and Wigmore states this to be the better rule for
trial witnesses. See 8 Wigmore, Evidence § 2269 (Mec-
Naughton rev. 1961). Cf. Henry v. Mississippi, 379
U. S. 443, 451-452 (waiver of constitutional rights by
counsel despite defendant’s ignorance held allowable).
No Fifth Amendment precedent is cited for the Court’s
contrary view. There might of course be reasons apart
from Fifth Amendment precedent for requiring warning
or any other safeguard on questioning but that is a dif-
ferent matter entirely. See infra, pp. 516-517.

A closing word must be said about the Assistance of
Counsel Clause of the Sixth Amendment, which is never
expressly relied on by the Court but whose judicial prece-
dents turn out to be linchpins of the confession rules
announced today. To support its requirement of a
knowing and intelligent waiver, the Court cites Join-
son v. Zerbst, 304 U. S. 458, ante, p. 475; appointment
of counsel for the indigent suspect is tied to Gideon v.
Wainwright, 372 U. 8. 335, and Douglas v. California,
372 U. 8. 333, ante, p. 473; the silent-record doctrine is
borrowed from Carnley v. Cochran, 369 U. S. 506, ante,
p. 475, as is the right to an express offer of counsel, ante,
p. 471.  All these cases imparting glosses to the Sixth
Amendment concerned counsel at trial or on appeal.
While the Court finds no pertinent difference between
Judicial proceedings and police interrogation, I believe
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the differences are so vast as to disqualify wholly the
Sixth Amendment precedents as suitable analogies in the
present cases.'

The only attemnpt in this Court to carry the right to
counsel into the station house occurred in Fscobedo, the
Court repeating several times that that stage was no less
“critical” than trial itself. See 378 U. S., 485-488. This
is hardly persuasive when we consider that a grand jury
inquiry, the filing of a certiorari petition, and certainly the
purchase of narcotics by an undercover agent from a
prospective defendant may all be equally “critical” yet
provision of counsel and advice on that score have never
been thought compelled by the Constitution in such
cases. The sound reason why this right is so freely ex-
tended for a criminal trial is the severe injustice risked by
confronting an untrained defendant with a range of
technical points of law, evidence, and tactics familiar
to the prosecutor but not to himself. This danger shrinks
markedly in the police station where indeed the lawyer
in fulfilling his professional responsibilities of necessity
may become an obstacle to truthfinding. See infra, n. 12,
The Court’s summary citation of the Sixth Amend-
ment cases here seems to me best described as “the
domino method of constitutional adjudication . . .
wherein every explanatory statement in a previous opin-
ton is made the basis for extension to a wholly different
situation.” Friendly, supra, n. 10, at 950.

I11. Poricy CoNSIDERATIONS.

Examined as an expression of public policy, the Court’s-
new regime proves so dubious that there can be no due

10 Since the Court conspicuously does not assert that the Sixth
Amendment itsell warrants its new police-interrogation rules, there
is no reason now to draw out the extremely powerful historical and
precedential evidence that the Amendment will bear no such mean-
ing. See generally Friendly, The Bill of Rights as a Code of Criminal
Procedure, 53 Calif, L. Rev. 920, 043-948 (1965).
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compensation for its weakness in constitutional law.
The foregoing discussion has shown, T think, how mis-
taken is the Court in implying that the Constitution has
struck the balance in favor of the approach the Court
takes. Ante, p. 479. Rather, precedent reveals that the
Fourteenth Amendment in practice has been construed
to strike a different balance, that the Fifth Amendment
gives the Court little solid support in this context, and
that the Sixth Amendment should have no bearing at
all. Legal history has been stretched before to satisfy
deep needs of society. In this instance, however, the
Court has not and cannot make the powerful showing
that its new rules are plainly desirable in the context of
our society, something which is surely demanded before
those rules are engrafted onto the Constitution and im-
posed on every State and county in the land.

Without at all subscribing to the generally black pic-
ture of police conduct painted by the Court, I think it
must be frankly recognized at the outset that police
questioning allowable under due process precedents may
inherently entail some pressure on the suspect and may
seek advantage in his ignorance or weaknesses. The
atmosphere and questioning techniques, proper and fair
though they be, can in themselves exert a tug on the sus-
pect to confess, and in this light “[t]o speak of any con-
fessions of crime made after arrest as being ‘voluntary’
or ‘uncoerced’ is somewhat inaccurate, although tradi-
tional. A confession is wholly and incontestably volan-
tary only if a guilty person gives himself up to the law
and becomes his own accuser.” Ashcraft v. Tennessee,
322 U. 8. 143, 161 (Jackson, J., dissenting). Until today,
the role of the Constitution has been only to sift out
undue pressure, not to assure spontaneous confessions.™

—————— e

‘f See supra, n. 4, and text. Of course, the use of terms like volun-
tariness involves questions of law and terminology quite as much as
Questions of fact. See Collins v, Beto, 3148 F. 2d 823, 832 (eon-
curring opinion); Bator & Vorenberg, supra, n. 4, at 72-73.
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The Court’s new rules aim to offset these minor pres-
sures and disadvantages intrinsic to any kind of police
interrogation. The rules do not serve due process inter-
ests in preventing blatant coercion since, as I noted
earlier, they do nothing to contain the policeman who is
prepared to lie from the start. The rules work for reli-
ability in confessions almost only in the Pickwickian
gense that they can prevent some from being given at
,.all*  Tn short, the benefit of this new regime is simply
to lessecn or wipe out the inherent compulsion and in-
equalities to which the Court devotes some nine pages of
description. Ante pp. 448-456.

What the Court largely ignores is that its rules impair,
if they will not eventually serve wholly to frustrate, an
instrument of law enforcement that has long and quite
reasonably been thought worth the price paid for it.»?
There can be little doubt that the Court’s new code
would markedly decrease the number of confessions. To
warn the suspect that he may remain silent and remind
him that his confession may be used in court are minor
obstructions. To require also an express waiver by the
suspect and an end to questioning whenever he demurs

12 The Court’s vision of a lawyer “mitigat[ing] the dangers of un-
trustworthiness” (ante, p. 470) by witnessing coercion and assisting
accuracy in the confession is largely a fancy; for if counsel arrives,
there is rarely going to be a police station confession. Watts v.
Indigna, 338 U. 8. 49, 59 (separate opinion of Jackson, J.): “[A]ny
Iawyer worth his salt will tell the suspect in no uncertain terms to
make no statement to police under any circumstances.” See Enker &
Elsen, Counsel for the Suspect, 49 Minn. L. Rev, 47, 66-68 (1964).

13 This need is, of course, what makes so misleading the Court’s
comparison of a probate judge readily setting aside as involuntary
the will of an old lady badgéred and beleaguered by the new heirs.
Ante, pp. 457458, n. 26. With wills, there is no public interest save
in a totally free choice; with confessions, the solution of erime is a
countervailing gain, however the balance is resolved.
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must heavily handicap questioning. And to suggest or
provide counsel for the suspect simply invites the end
of the interrogation. See, supra, n. 12,

How much harm this decision will inflict on law en-
forcement cannot fairly be predicted with accuracy.
Evidence on the role of confessions is notoriously incom-
plete, see Developments, supra, n. 2, at 941-944, and little
is added by the Court’s reference to the FBI experience
and the resources believed wasted in interrogation. See
infra, n. 19, and text. We do know that some crimes
cannot be solved without confessions, that ample expert
testimony attests to their importance in crime control,*
and that the Court is taking a real risk with society’s
welfare in imposing its new regime on the country. The
social costs of crime are too great to call the new rules
anything but a hazardous experimentation.

While passing over the costs and risks of its experi-
ment, the Court portrays the evils of normal police ques-
tioning in terms which I think are exaggerated. Albeit
stringently confined by the due process standards inter-
rogation is no doubt often inconvenient and unpleasant
for the suspect. However, it is no less so for a man to

. be arrested and jailed, to have his house searched, or to
stand trial in court, yet all this may properly happen to
the most innocent given probable cause, a warrant, or an

. indictment. Society has always paid a stiff price for law

and order, and peaceful interrogation is not one of the

. dark moments of the law.

This brief statement of the competing considerations
seems to me ample proof that the Court’s preference is
highly debatable gt best and therefore not to be read into

1 Bee, e. ., the voluminous citations to congressional committee
testimony and other sources collected in Culombe v. Connecticut,
?.67 U. 8. 568, 578-579 (Frankfurter, J,, announcing the Court's
Judgment and an opinion).
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the Constitution. However, it may make the analysis
more graphic to consider the actual facts of one of the
four cases reversed by the Court, Miranda v. Arizona
serves best, being neither the hardest nor easiest of the
four under the Court’s standards.*®

On March 3, 1963, an 18-year-old girl was kidnapped
and forcibly raped near Phoenix, Arizona. Ten days
later, on the morning of March 13, petitioner Miranda
was arrested and taken to the police station. At this
time Miranda was 23 years old, indigent, and educated
to the extent of completing half the ninth grade. He
had “an emotional illness” of the schizophrenic type,
according to the doctor who eventually examined him;
the doctor’s report also stated that Miranda was “alert
and oriented as to time, place, and person,” intelligent
within normal limits, competent to stand trial, and sane
within the legal definition. At the police station, the
victim picked Miranda out of a lineup, and two officers
then took him into a separate room to interrogate him,
starting about 11:30 a. m, Though at first denying his
guilt, within a short time Miranda gave a detailed oral
confession and then wrote out in his own hand and
signed a brief statement admitting and deseribing the
crime. All this was accomplished in two hours or less
without any force, threats or promises and—1I will assume
this though the record is uncertain, ante, 491-492 and nn.
66-67—without any cffective warnings at all.

Miranda’s oral and written confessions are now held
inadmissible under the Court’s new rules. One is en-
titled to feel astonished that the Constitution can be
read to produce this result. These confessions were ob-

t*In Westover, a seasoned criminal was practically given the
Court’s full complement of warnings and did not heed them, The
Stewart case, on the other hand, involves long detention and suc-
cessive questioning. In Vignera, the facts are complicated and the
record somewhat incomplete,
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tained during brief, daytime questioning conducted by
two officers and unmarked by any of the traditional in-
dicia of coercion. They assured a conviction for a brutal
and unsettling crime, for which the police had and quite
possibly could obtain little evidence other than the vic-
tim’s identifications, evidence which is frequently un-
reliable. -There was, in sum, & legitimate purpose, no
- perceptible .unfairness, and certainly little risk of injus-
tice in the interrogation. Yet the resulting confessions,
and the responsible course of police practice they repre-
gent, are to be sacrificed to the Court’s own finespun
coneeption of fairness which I seriously doubt is shared
by many thinking citizens in this country.’®
The tenor of judicial opinion also falls well short of
supporting the Court’s new approach. Although Esco-
bedo has widely been interpreted as an open invitation to
lower courts to rewrite the law of confessions, a signifi-
cant heavy majority of the state and federal decisions
in point have sought quite narrow interpretations.” Of

18 “[JJustice, though due to the accused, is-due to the accuser alzo.
The concept of fairness must not be strained . till it is narrowed to
a filament. We are to keep the balanee true.” Snyder v. Masse-
chusetts, 201 U, 8. 97, 122 (Cardozo, J.).

- Y A parrow reading is given in: Ifnited States v. Robinson, 354

. F.2d 109 (C. A.2d Cir.}; ‘Davizs v. Nortk Caroling, 339 F. 24 770
(C. A:4th Cir.); Edwards v. Holman, 342 F. 2d 679 (C. A. 5th
Cir.); United States ex rel. Townsend v. Ogilvie, 334 F. 2d 837
(C. A. 7th Cir.); People v. Hartgraves, 31 1. 2d 375, 202 N. E.
2d 33; State v. Foz, — Iowa —, 131 N, W, 2d 684; Rowe v. Com-
monwenlth, 391-8, W. 2d 751 (Ky.}; Parker v. Warden, 236 Md.
236, 203 A.2d 418; State v. Howard, 383 8. W. 2d 701 (Mo.); Bean
v. State, — Nev..——, 398 P. 2d 251; State v. Hodgson, 44 N. J.
151, 207 A. 2d 542; People v. Gunner, 15 N. Y. 2d 226, 205 N. E.
2d 852; Commonwealth ex rel. Linde v. Maroney. 416 Pa. 331, 206
A. 2d 28R- Rrninns = State, 24 Wis. 2d 491, 131 N. W. 24 169.

An ample reading is given in: United States exr rel. Russo v.
New Jersey, 351 F. 2d 429 (C. A. 3d Cir.); Wright v. Dickson,
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the courts that have accepted the invitation, it is hard
to know how many have felt compelled by their best
guess as to this Court’s likely construetion; but none of
the state decisions saw fit to rely on the state privilege
against self-inerimination, and no decision at all has
gone as far as this Court goes today."

It is also instruetive to ecompare the attitude in this
case of those responsible for law enforcement with the
official views that existed when the Court undertook
three major revisions of prosecutorial practice prior to
this case, Johnson v. Zerbst, 304 U. 8. 458, Mapp v. Ohio,
367 U. S. 643, and Gideon v, Wainwright, 372 U. 8. 335.
In Johnson, which established that appointed counsel
must be offered the indigent in federal criminal trials, the
Federal Government all but conceded the basic issue,
which had in fact been recently fixed as Department of
Justice policy. See Beaney, Right to Counsel 29-30,
3642 (1955). In Mapp, which imposed the exclusionary
rule on the States for Fourth Amendment violations,
more than half of the States had themselves already
adopted some such rule. See 367 U. 8., at 651. In Gideon,
which extended Johnson v. Zerbst to the States, an amicus
brief was filed by 22 States and Commonwealths urging
that course; only two States besides that of the re-
-spondent came forward to protest. See 372 U. 8, at -
3435. By contrast, in this case new restrictions on police

336 F. 2d 878 (C. A. 9th Cir.); People v. Dorado, 62 Cal. 2d 338,
398 P. 2d 361; State v. Dufour, — R. I, —, 206 A. 2d 82; State v.
Neely, 239 Ore. 487, 395 P. 2d 557, modified, 398 P. 2d 432.

The cases in both categories are those readily available; there are
certainly many others,

15 For instance, compare the requirements of the catalytie case of
People v. Dorado, 62 Cal. 2d 338, 398 P. 2d 361, with those laid
down today. See also Traynor, The Devilx of Due Process in
Criminal Detection, Detention, and Trial, 33 U. Chi. L, Rev. 657,
670.
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questioning have been opposed by the United States and
in an amicus brief signed by 27 States and Common-
wealths, not including the three other States which are
parties. No State in the country has urged this Court
to impose the newly announced rules, nor has any State
chosen to go nearly so far on its own.

The Court in closing its general discussion invokes the
practice in federal and foreign jurisdictions as lending
weight to its new curbs on confessions for all the States.
A brief résumé will suffice to show that none of these
jurisdictions has struck so one-sided a balance as the
Court does today. Heaviest reliance is placed on the
FBI practice. Differing circumstances may make this
comparison quite untrustworthy,® but in any event the
FBI falls sensibly short of the Court’s formalistic rules.
For example, there is no indication that FBI agents must
obtain an affirmative “waiver” before they pursue their
questioning. Nor is it clear that one invoking his right
to silence may not be prevailed upon to change his mind.
And the warning as to appointed counsel apparently indi-
cates only that one will be assigned by the judge when
the suspeet appears before him; the thrust of the Court’s
rules is to induce the suspect to obtain appointed counsel
before continuing the interview. See ante, pp. 484486,
Apparently American military practice, briefly mentioned
by the Court, has these same limits and is still less favor-
able to the suspect than the FBI warning, making no
mention of appointed counsel. Developments, supra,
n, 2, at 1084-1089.

The law of the foreign countries described by the Court
also reflects a ‘more moderate conception of the rights of

' The Court’s obiter dictum notwithstanding, ante, p. 456, there
i3 some basis for believing that the staple of FBI criminal work
differs importantly from much crime within the ken of local police.
The skill and resources of the FBI may also be unusual.
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the accused as against those of society when other data
are considered. Concededly, the English experience is
most relevant. In that country, a ecaution as to silence
but not counsel has long been mandated by the “Judges’
Rules,” which also place other somewhat imprecise limits
on police cross-examination of suspects, However, in the
court’s discretion confessions can be and apparently quite
frequently are admitted in evidence despite disregard of
the Judges’ Rules, so long as they are found voluntary
under the common-law test. Moreover, the check that
exists on the use of pretrial statements is counterbal-
anced by the evident admissibility of fruits of an illegal
confession and by the judge’s often-used authority to
comment adversely on the defendant’s failure to testify.”

India, Ceylon and Scotland are the other examples
chosen by the Court. In India and Ceylon the general
ban on police-adduced confessions cited by the Court is
subject to a major exception: if evidence is uncovered by
police questioning, it is fully admissible at trial along
with the confession itself, so far as it relates to the evi-
dence and is not blatantly coerced. See Developments,
supra,n. 2, at 1106-1110; Rep.v. Ramasamy [1965] A. C.
1 (P.C.). Scotland’s limits om interrogation do measure
up to the Court’s; however, restrained-comment at trial
on the defendant’s failure to take the stand is allowed the
judge, and in many other respects Scotch law redresses
the prosecutor’s disadvantage in ways not permitted in
this country.®® The Court ends its survey by imputing

70 For ¢itations and diseussion covering eaeh of these points, see
Developments, supra, n. 2, at 1091-1097, and Enker & Elsen, supra,
p. 12, at 80 & n. 94.

311 On comment, see Hardin, Other-Answers: Search and Seizure,
Coerced Confession, and Criminal Tral in Scotland, 113 U. Pa. L.
Rev. 165, 181 and nn. 96-97 (1964). Other examples are less strin-
gent seareh and seizure rules and no automatic exclusion for violation
of them, 1., at 167-169; guilt based on majority jury verdicts, id,,
at 185; and pre-trial di~covery of evidence on both sides, id., at 175.
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added strength to our privilege against self-incrimination
since, by contrast to other countries, it is embodied in a
written Constitution. Considering the liberties the Court
has today taken with constitutional history and prece-
dent, few will find this emphasis persuasive.
In closing this necessarily truncated discussion of policy
considerations attending the new confession rules, some
- reference must be made to their ironic untimeliness.
There is now in progress in this country a massive re-
~examination of eriminal law enforcement procedures on
. a scale never before withessed. Participants in this
undertaking include a Special Committee of the Ameri-
can Bar Association, under the chairmanship of Chief
Judge Lumbard of the Court of Appeals for the Second
- Circuit; a distinguished study group of the American
Law Institute, headed by Professors Vorenberg and Bator
of the Harvard Law School; and the President’s Com-
mission on Law Enforcement and Administration of
Justice, under the leadership of the Attorney General of
the United States.”* Studies are also being conducted
by the District of Columbia Crime Commission, the
Georgetown Law Center, and by others equipped to do
practical research. There are also signs that legisla-
tures in some of the States may be preparing to
re-exanmine the problem before us.*

22 Of . particular relevance is the ALI's drafting of a Model Code
-of Pre-Arraignment Procedure, now in its first tentative draft.
- While the ABA and National Commission studies have wider scope,
the former is lending its advice to the ALI project and the exccutive
director of the latter is one of the reporters for the Model Code.
..B-Bee Brief for the United States in Westover, p. 45. The N. Y.
-+ Times, June 3, 1966, p. 41 {late city ed.) reported that the Ford
Foundation has awarded $1,100,000 for a five-year study of arrests
and confessions in New York.

*The New York Assembly recently passed a bill to require cer-
tain warnings before an admissible confession is taken, though the
rules are less strict than are the Court’s.  N.Y. Times, May 24, 1966,
P. 35 (late city ed.).
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It is no secret that concern has been expressed lest
long-range and lasting reforms be frustrated by this
Court’s too rapid departure from existing constitutional
standards. Despite the Court’s disclaimer, the practical
effect of the decision made today must inevitably be to
handicap seriously sound efforts at reform, not least by
removing options necessary to a just compromise of com-
peting interests. Of course legislative reform is rarely
speedy or unanimous, though this Court has been more
patient in the past.*® But the legislative reforms when
they come would have the vast advantage of empirical
data and comprehensive study, they would allow experi-
mentation and use of solutions not open to the courts,
and they would restore the initiative in criminal law
reform to those forums where it truly belongs.

IV. ConcLyusions.

All four of the cases involved here present express
claims that confessions were inadmissible, not because
of coercion in the traditional due process sense, but solely
because of lack of counsel or lack of warnings concern-
ing eounsel and silence. For the reasons stated in this

opinion, I would adhere to the due process test and reject B

the new requirements inaugurated by the Court. On this
premise my disposition of each of these cases can be
gtated briefly.

In two of the three cases coming from state courts,
Miranda v. Arizona (No. 759) and Vignera v. New York
(No. 760), the confessions were held admissible and no
other errors worth comment are alleged by petitioners.

3 The Court waited 12 years after Wolf v. Colorade, 338 U. 8. 25,
declared privacy against improper state intrusions to be constitution-
ally safeguarded before it concluded in Mapp v. Ohio, 367 U, 8.
643, that adequate state remedies had not been provided to protect
this interest so the exclusionary rule was necessary.
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I would affirm in these two cases. The other state case
is California v. Stewart (No. 584), where the state
supreme court held the confession inadmissible and re-
versed the conviction. In that case I would dismiss the
writ of certiorari on the ground that no final judgment is
before us, 28 U. S. C. § 1257 (1964 ed.); putting aside
the new trial open to the State in any event, the confes-
sion itself has not even been finally excluded since the
California Supreme Court left the State free to show
proof of a waiver. If the merits of the decision in
Stewart be reached, then I believe it should be reversed
and the case remanded so the state supreme court may
pass on the other claims available to respondent.

In the federal case, Westover v. United States (No.
761), a number of issues are raised by petitioner apart
from the one already dealt with in this dissent. None of
these other claims appears to me tenable, nor in this con-
text to warrant extended discussion. It is urged that
the confession was also inadmissible because not volun-
tary even measured by due process standards and because
federal-state cooperation brought the McNabb-Mallory
rule into play under Anderson v. United States, 318 U. S.
350. However, the facts alleged fall well short of coer-
cion in my view, and I believe the involvement of fed-
eral agents in petitioner’s arrest and detention by the
State too slight to invoke Anderson. 1 agree with the
Government that the admission of the evidence now pro-
tested by petitioner was at most harmless error, and two
final contentions—one involving weight of the evidence
and another improper prosecutor comment—seem to me
without merit. 1 would therefore affirm Westover's
conviction.

In conclusion: Nothing in the letter or the spirit of
the Constitution or in the precedents squares with the
heavy-handed and one-sided action that is so precipi-
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tously taken by the Court in the name of fulfilling its
constitutional responsibilities. The foray which the
Court makes today brings to mind the wise and farsighted
words of Mr. Justice Jackson in Douglas v. Jeannette,
319 U. S. 157, 181 (separate opinion): “This Court is
forever adding new stories to the temples of constitu-
tional law, and the temples have a way of collapsing
when one story too many is added.”

Mg. Justice WHITE, with whom MR. JusticE HarLAN'
and MR. JusTICE STEWART join, dissenting,

I

The proposition that the privilege against self-incrim-
ination forbids in-custody interrogation without the
warnings specified in the majority opinion and without
a clear waiver of counsel has no significant support in
the history of the privilege or in the language of the
Fifth Amendment. As for the English authorities and
the common-law history, the privilege, firmly established
in the second half of the seventeenth century, was never
applied except to prohibit compelled judicial interroga-
tions. The rule excluding coerced confessions matured
about 100 years later, “[b]ut there is nothing in the
reports to suggest that the theory has its roots in the
.privilege against self-incrimination. And so far. as the
cases reveal, the privilege, as such, seems to have been
given effect only in judicial proceedings, including the
preliminary examinations by authorized magistrates.”
Morgan, The Privilege Against Self-Incrimination, 34
Minn. L. Rev. 1, 18 (1949),

Our own constitutional provision provides that no
person “shall be compelled in any criminal case to be a
witness against himself.” These words, when “[c¢]onsid-
ered in the light to be shed by grammar and the diction-
ary . . . appear to signify simply that nobody shall be
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compelled to give oral testimony against himself in a
criminal proceeding under way in which he is defend-
ant.” Corwin, The Supreme Court’s Construetion of
the Self-Incrimination Clause, 29 Mich. L. Rev. 1, 2.
And there is very little in the surrounding circumstances
of the adoption of the Fifth Amendment or in the provi-
sions of the then existing state constitutions or tn state
practice which would give the constitutional perovision
any broader meaning. Mayers, The Federal Witness’
Privilege Against Self-Incrimination: Constituiional or
Common-Law? 4 American Journal of Legal History
107 (1960). Such a construction, however, was consider-
ably narrower than the privilege at common law, and
when eventually faced with the issues, the Court ex-
tended the constitutional privilege to the compulsory
production of books and papers, to the ordinary witness
before the grand jury and to witnesses generally. Boyd
v. United States, 116 U, S. 616, and Counselman v. Hitch-
cock, 142 U. S. 547. Both rules had solid support in
common-law history, if not in the history of our own
constitutional provision.

A few years later the Fifth Amendment privilege was
simjlarly extended to encompass the then well-established
rule against coerced confessions: “In criminal trials, in
the courts of the United States, wherever a question
arises whether a confession is incompetent because not
voluntary, the issue is controlled by that portion of the
Fifth Amendment to the Constitution of the United
States, commanding that no person ‘shall be compelled
in any criminal case to be a witness against himself.””
Bram v. United States, 168 U. S. 532, 542. ARkhough
this view has found approval in other cases, Burdeau v.
McDowell, 256 U. S. 465, 475; Powers v, United States,
223 U. 8. 303, 313; Shotwell v. United States, 371 U. S.
341, 347, it has also been questioned, see Brown v. Mis-
sisgippt, 297 U. S. 278, 285; United States v. Cangnan,
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342 U. S. 36, 41; Stein v. New York, 346 U. S. 156, 191,
n. 33, and finds scant support in either the English or
American authorities, see generally Regina v. Scott,
Dears. & Bell 47; 3 Wigmore, Evidence § 823 (3d ed.
1940), at 249 (“a confession is not rejected because of
any connection with the privilege against self-crimina-
tion”), and 250, n. 5 (particularly criticizing Bram); 8
Wigmore, Evidence § 2266, at 400401 (McNaughton rev.
1961). Whatever the source of the rule excluding coerced
confessions, it is clear that prior to the application of
the privilege itself to state courts, Malloy v. Hogan, 378
U. S. 1, the admissibility of a confession in a state crim-
inal prosecution was tested by the same standards as were
applied in federal prosecutions. Id., at 6-7, 10.

Bram, however, itself rejected the proposition which
the Court now espouses. The question in Bram was
whether a confession, obtained during custodial interro-
gation, had been compelled, and if such interrogation
was to be deemed inherently vulnerable the Court’s
inquiry could have ended there. After examining the
English and American authorities, however, the Court
declared that:

“In this court also it has been settled that the mere

. fact that the confession is made to a police officer,
while the accused was under arrest in or out of
prison, or was drawn out by his questions, does not
necessarily render the confession involuntary, but,
as one of the circumstances, such imprisonment or
interrogation may be taken into account in deter-
mining whether or not the statements of the prisoner
were voluntary.” 168 U. S., at 558,

In this respect the Court was wholly consistent with prior
and subsequent pronouncements in this Court.

Thus prior to Bram the Court, in Hopt v. Utah, 110
U. 8. 574, 583-587, had upheld the admissibility of a
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confession made to police officers following arrest, the
record being -silent concerning what conversation had
occurred between the officers and the defendant in the
short period preceding the confession. Relying on Hopt,
the Court ruled squarely on the issue in Sparf and Hansen
v. United States, 156 U. S, 51, 55:

“Counsel for the .accused insist that there cannot
be a voluntary statement, a free open confession,
while a defendant is confined and in irons under an
accusation of having committed a capital offence.
We have not been referred to any authority in sup-
port of that position. It is true that the fact of a
prisoner being in custody at the time he makes a
confession is & circumstance not {0 be overlooked,
because it bears upon the inquiry whether the con-
fession was voluntarily made or was extorted by
threats or violence or made under the influence of
fear. But confinement or imprisonment is not in
itself sufficient to justify the exclusion of a confes-
sion, if it appears to have been veluntary, and was
not obtained by putting the prisoner in fear or by
promises. Wharton’s Cr. Ev. 9th ed. §§ 661, 663,
and authorities cited.” R

Accord, Pierce v. United States, 160 U. B, 355, 357.
And in Wilson v. U'mted States, 162 U. 8. 613, 623,
the Court had -considered. the significance of custodial
. interrogation without any antecedent warnings regarding
: the right to remain silent or the right to counsel. There
.the defendant had answered questions posed by a Com-
nuissioner, who had failed to advise him of his rights, and
- his answers were held admissible over his claim of invol-
untariness. “The fact that [a defendant] is in custody
and manacled does not necessarily render his statement
involuntary, nor is that necessarily the effect of popular
excitement shortly preceding. . . . And it is laid down
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that it is not essential to the admissibility of a confes-
sion that it should appear that the person was warned
that what he said would be used against him, but on the
contrary, if the confession was voluntary, it is sufficient
though it appear that he was not so warned.”

Since Bram, the admissibility of statements made dur-
ing custodial interrogation has been frequently reiterated.
Powers v. United States, 223 U. 8. 303, cited Wilson
approvingly and held admissible as voluntary statements
the accused’s testimony at a preliminary hearing even
though he was not warned that what he said might be
used-against him. Without any discussion of the pres-
ence or absence of warnings, presumably because such
discussion was deemed unnecessary, numerous other cases
have declared that “[t]he mere fact that a confession was
made while in the custody of the police does not render
it inadmissible,” McNabb v. United States, 318 U. S. 332,
346; accord, United States v. Mitchell, 322 U. S. 65,
despite its having been elicited by police examination,
Wan v. United States, 266 U. 8. 1, 14; United States v.
Cearignan, 342 U. 8. 36, 39. Likewise, in Crooker v.
California, 357 U. S. 433, 437, the Court said that “the
bare fact of police ‘detention and police examination in
private of one in official state custody’ does not render
involuntary a confession by the one so detained.” And
finally, in Cicenia v. Lagay, 357 U. S. 504, a confession
obtained by police interrogation after arrest was held vol-
untary even though the authorities refused to permit the
defendant to consult with his attorney. See generally
Culombe v. Connecticut, 367 U. 8. 568, 587-602 (opinion
of Frankfurter, J.); 3 Wigmore, Evidence § 851, at 313
(3d ed. 1940); see also Joy, Admissibility of Confessions
38, 46 (1842). '

Only a tiny minority of our judges who have dealt
with the question, including today’s majority, have con-
sidered in-custody interrogation, without more, to be a
violation of the Fifth Amendment. And this Court, as
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every member knows, has left standing literally thou-
sands of criminal convictions that rested at least in part
on confessions taken in the course of interrogation by

the police after arrest.
II.

That the Court’s holding today is neither compelled
nor even strongly suggested by the language of the
Fifth Amendment, is at odds with American and English
legal history, and involves a departure from a long
line of precedent does not prove either that the Court
- -has exceeded .its powers or that the Court is wrong or
unwise in its -present reinterpretation of the Fifth
Amendment. It does, however, underscore the obvi-
ous—that the Court has not discovered or found the law
in making today’s decision, nor has it derived it from
some irrefutable sources; what it has done is to make
new law and new public policy in much the same way
that it has in the course of interpreting other great clauses
of the Constitution.” This is what the Court historically
has done. Indeed, it is what it must do and will continue
to do until and unless there is some fundamental change
in the constitutional distribution of governmental powers.

But if the Court is here and now to announce new and
fundamental policy to govern certain aspects of our
affairs, it is wholly legitimate to examine the mode of
this or any other constitutional decision in this Court
and to inquire into the advisability of its end product
in terms of the long-range interest of the country. At
the very least the Court’s text and reasoning should
withstand analysis and be a fair exposition of the con-
stitutional provision which its opinion interprets. De-

YOf course the Court does not deny that it is departing from
prior precedent; it expressly overrules Crooker and Cicenia, ante,
at 479, n. 48, and it acknowledges that in the instant “cases we might
bot find the defendants’ statements to have been involuntary in
traditional terms,” ante, at 457,
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_cisions like these cannot rest alone on syllogism, meta-
physics or some ill-defined notions of natural justice,
although each will perhaps play its part. In proceeding
to such constructions as it now announces, the Court
should also duly consider all the factors and interests
bearing upon the cases, at least insofar as the relevant
materials are available; and if the necessary considera-
tions are not treated in the record or obtainable from
some other reliable source, the Court should not proceed
to formulate fundamental policies based on speculation

alone.
II1.

First, we may inquire what are the textual and factual
bases of this new fundamental rule. To reach the result
announced on the grounds it does, the Court must stay
within the confines of the Fifth Amendment, which for-
bids self-incrimination only if compelled. Hence the
core of the Court’s opinion is that because of the “com-
pulsion inherent in custodial surroundings, no state-
ment obtained from [a] defendant [in custody] can truly
be the product of his free choice,” ante, at 458, absent the
use of adequate protective devices as described by the
Court. However, the Court does not point to any sud-
den inrush of new knowledge requiring the rejection of
70 years’ experience. Nor does it assert that its novel
conclusion reflects a changing consensus among state
courts, see Mapp v. Ohio, 367 U. S. 643, or that a succes-
sion of cases had steadily eroded the old rule and proved
it unworkable, see Gideon v. Wainwright, 372 U. S. 335.
Rather than asserting new knowledge, the Court concedes
that it cannot truly know what occurs during custodial
questioning, because of the innate secrecy of such pro-
ceedings. It extrapolates a picture of what it conceives
to be the norm from police investigatorial manuals, pub-
lished in 1959 and 1962 or earlicr, without any attempt
to allow for adjustments in police practices that may
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have oecurred. in the wake of more recent decisions of
state appellate tribunals or this Court. But even if the
relentless application of the described procedures could
lead to involuntary confessions, it most assuredly does
not follow that each and every case will disclose this kind
of interrogation or this kind of consequence.* Insofar as
appears from the Court’s opinion, it has not examined
a single transeript of any police interrogation, let alone
the interrogation that took place in any one of these cases
which it decides today. Judged by any of the standards
' for empirical -investigation utilized in the social sciences
- the factual hasis for .the Court’s premise is patently
inadequate.

Although in the Court’s view in-custody interrogation
is inherently coercive, the Court says that the sponta-
neous product of the coercion of arrest and detention is
still to be deemed voluntary. An accused, arrested on
probable cause, may blurt out a confession which will be
admissible despite the fact that he is alone and in cus-
tody, without any showing that he had any notion of his
right to remain silent or of the consequences of his ad-
mission. Yet, under the Court’s rule, if the police ask
him a single question such as “Do you have anything to
say?” or “Did you kill your wife?” his response, if there is
one, has somehow been compelled, even if the accused has

®In faet, the type of sustained interrogation described by the
Court appears to be the exception rather than the rule. A survey
of 399 cases in qne ity found that in almost half of the cases the
interrogation lasted less than 30 minutes. Barrett, Police Practices
and the Law—From Arrest to Release or Charge, 50 Calif. L. Rev.
11, 4145 (1962). Questioning tends to be confused and sporadie
and is usually concentrated on confrontations with witnesses or new
items of evidence, as these are obtained by officers conducting the
mvestigation. See generally LaFave, Arrest: The Decision to Take
8 Suspect into Custody 386 (1965); ALI, A Model Code of Pre-
Arraignment Procedure, Commentary §501, at 170, n. 4 (Tent,
Draft No. 1, 1966).
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been clearly warned of his right to remain silent. Com-
mon sense informs us to the contrary. While one may
say that the response was “involuntary” in the sense the
question provoked or was the ocecasion for the response
and thus the defendant was induced to speak out when
he might have remained stlent if not arrested and not
questioned, it is patently unsound to say the response is
compelled,

, Today’s result would not follow even if it were agreed
that to some extent custodial interrogation is inherently
coercive. See Ashcraft v. Tennessee, 322 U. 8. 143, 161
(Jackson, J., dissenting). The test has been whether
the totality of circumstances deprived the defendant
of a “free choice to admit, to deny, or to refuse to
answer,” Lisenba v. California, 314 U. S. 219, 241, and
whether physical or psychological coercion was of such
a degree that “the defendant’s will was overborne at
the time he confessed,” Haynes v. Washington, 373
U. 8. 503, 513; Lynumn v, Illinots, 372 U. 8, 528, 534.
The duration and nature of incommunicado custody, the
presence or absence of advice concerning the defendant’s
constitutional rights, and the granting or refusal of re-
quests to communicate with lawyers, relatives or friends
have all been rightly regarded as important data bearing
on the basie inquiry. See, e. g., Asheraft v. Tennessee,
322 U. 8. 143; Haynes v. Washington, 373 U. 8. 503.2

3 By contrast, the Court indicates that in applying this new rule
it “will not pause to inquire in individual cases whether the defend-
ant was aware of his nights without a warning being given.” Ante,
at 468. The reason given is that assessment of the knowledge of
the defendant based on information as to age, education, intelligence,
or prior contact with authorities can never be more than specula-
tion, while a warning is a clear-cut fact. But the officers’ claim that
they gave the requisite warnings may be disputed, and facts respect-
mg the defendant’s prior experience may be undisputed and be of
such a nature as to virtually preclude any doubt that the defendant
knew of his rightz. Scc United Stales v. Bolder, 355 F. 2d 453
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But it has never been suggested, until today, that such
questioning was so coercive and accused persons so lack-
ing in hardihood that the very first response to the very
first question following the commencement of custody
must be conclusively presumed to be the product of an
overborne will.

If the rule announced today were truly based on a
conclusion that all confessions resulting from custodial
interrogation are coerced, then it would simply have no
rational foundation. Compare Tot v. United States, 319
U. S. 463, 466; United States v. Romano, 382 U. S. 136.
A fortiori that would be true of the extension of the rule
to exculpatory statements, which the Court effects after
a brief discussion of why, in the Court’s view, they must
be deemed incriminatory but without any discussion of
why they must be deemed coerced. See Wilson v. United
States, 162 U. S. 613, 624. Even if one were to postulate
that the Court’s concern is not that all confessions in-
duced by police interrogation are coerced but rather that
gome such eonfessions are coerced and present judicial
procedures are believed to be inadequate to identify the
confessions that are coerced and those that are not, it
would still not be essential to impose the rule that the
Court has new fashioned. Transcripts or observers could
be required, specific tirae limits, 421~~~ to fit the cause,
could be imposed, or other devices ecould be utilized to
reduce the chances that otherwise indiscernible coercion
will produce an inadmissible confession.

On the other. hand, even if -one assumed that there
was an adequate factual basis for the conclusion that
all confessions obtained during in-custody interrogation
are the product of compulsion, the rule propounded by

{C. A. Tth Cir. 1965), petition for cert. pending No. 1146, O. T.
1965 (Secret Service agent); People v. Du Bont, 235 Cal. App. 2d
844, 45 Cal. Rptr. 717, pet. for cert. pending No. 1053, Misc,,
0. T. 1965 (former police officer).
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the Court would still be irrational, for, apparently, it is
only if the accused is also warned of his right to counsel
and waives both that right and the right against self-
incrimination that the inherent compulsiveness of inter-
rogation disappears. But if the defendant may not
answer without & warning a question such as “Where
were you last night?”’ without having his answer be a
compelled one, how can the Court ever accept his nega-
tive answer to the question of whether he wants to con-
sult his retained counsel or counsel whom the court will
appoint? And why if counsel is present and the accused
nevertheless confesses, or counsel tells the accused to tell
the truth, and that is what the accused does, is the situ-
ation any less coercive insofar as the accused is con-
cerned? The Court apparently realizes its dilemma of
foreclosing questioning without the necessary warnings
but at the same time permitting the accused, sitting in
the same chair in front of the same policemen, to waive
his right to consult an attorney. It expects, however,
that the accused will not often waive the right; and if it
is claimed that he has, the State faces a severe, if not im-
possible burden of proof.

All of this makes very little sense in terms of the com-
pulsion which the Fifth Amendment proscribes. That
amendment deals with compelling the accused himself.
It is his free will that is involved. Confessions and in-
criminating admissions, as such, are not forbidden evi-
dence; only those which are compelled are banned. I
doubt that the Court observes these distinctions today.
By considering any answers to any interrogation to be
compelled regardless of the content and course of exami-
nation and by escalating the requirements to prove
waiver, the Court not only prevents the use-of compelled
confessions but for all practical purposes forbids interro-
gation except in the presence of counsel. That is, instead
of confining itself to protection of the right against com-
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pelled self-inerimination the Court has created a limited
Fifth Amendment right to counsel—or, as the Court
expresses it, a “need for counsel to protect the Fifth
Amendment privilege . . . .” Ante, at 470. The focus
then is not on the will of the accused but on the will of
counsel and how much influence he can have on the ac-
cused. Obviously there is no warrant in the Fifth
Amendment for thus installing counsel as t.he arbiter of
the privilege.

In sum, for all the Court’s expounding on the menac-
ing atmosphere of police interrogationu procedures, it has
failed to supply any foundation for the conclusions it
draws or the measures it adopts.

Iv.

Criticism of the Court’s opinion, however, cannot stop
with a demonstration that the factual and textual bases
for .the rule it propounds are, at best, less than com-
pelling. [Equally relevant is an assessment of the rule’s
consequences measured against community values.
The Court’s duty to assess the consequences of its action
is not satisfied by the utterance of the truth that a value
of our system of criminal justice is “to respect the inviola-
bility of the human personality” and to require govern-
ment to produce the evidence against the accused by
its own independent labors. Ante, at 460. More than
the human dignity of the accused is involved; the human
personality of others in the society must also be pre-
served. Thus the values reflected by the privilege are
not the sole desideratum ; society’s interest in the genera]
security is of egual welght

The obvicus underpinning of the Court’s decision is a
deep-seated distrust of all confessions. As the Court
declares that the accused may not be interrogated with-
out eouusel present, absent a waiver of the right to coun-
sel, and as the Court all but admonishes the lawyer to
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advise the accused to remain silent, the result adds up
to a judicial judgment that evidence from the accused
should not be used against him in any way, whether com-
pelled or not. This is the not so subtle overtone of the
opinion—that it is inherently wrong for the police to
gather evidence from the accused himself. And this is
precisely the nub of this dissent. I see nothing wrong
or immoral. and certainly nothing unconstitutional, in
the police’s asking a suspect whom they have reasonable
" cause to arrest whether or not he killed his wife or in
confronting him with the evidence on which the arrest
was based, at least where he has been plainly advised
that he may remain completely silent, see Escobedo v.
Illinois, 378 U. S. 478, 499 (dissenting opinion). Until
today, “the admissions or confessions of the prisoner,
when voluntarily and freely made, have always ranked
high in the scale of incriminating evidence.” Brown v.
Walker, 161 U. S. 591, 596; see also Hopt v. Utah, 110
U. S. 574, 584-585. Particularly when corroborated, as
where the police have confirmed the accused’s disclosure
of the hiding place of implements or fruits of the crime,
such confessions have the highest reliability and signifi-
cantly contribute to the certitude with which we may
believe the accused is guilty. Moreover, it is by no
means certain that the process of confessing is injurious
to the accused. To the contrary it may provide psycho-
logical relief and enhance the prospects for rehabilitation.

This is not to say that the value of respect for the in-
violability of the accused’s individual personality should
be accorded no weight or that all confessions should be
indiscriminately admitted. This Court has long read the
Constitution to proscribe compelled confessions, a salu-
tary rule from which there should be no retreat. But I
see no sound basis, factual or otherwise, and the Court
gives none, for concluding that the present rule against
the receipt of coerced confessions is inadequate for the
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task of sorting out inadmissible evidence and must be
replaced by the per se rule which is now imposed. Even
if the new concept can be said to have advantages of
some sort over the present law, they are far outweighed
by its likely undesirable impact on other very relevant
and important interests.

The most basic function of any government is to pro-
vide for the security of the individual and of his property.
Lanzetta v. New Jersey, 306 U. S. 451, 455. These ends
of society are served by the criminal laws which for the
most part are aimed at the prevention of crime. With-
out the reasonably effective performance of the task of
preventing private violence and retaliation, it is idle to
talk about human dignity and civilized values,

The modes by which the criminal laws serve the
interest in general security are many. First the murderer
who has taken the life of another is removed from the
streets, deprived of his liberty and thereby prevented
from repeating his offense. In view of the statistics on
recidivism in this country * and of the number of instances

¢ Precise statistics on the extent of recidivism are unavailable, in
part because not all erimes are solved and in part because eriminal
- records of convictions in different jurisdictionz are not brought to-
.gether by a central data collection agency. Beginning in 1963, how-
ever, the Federal Bureau of Investigation began collating data on
“Careers in Crime,” which it publishes in its Uniform Crime Re-
ports. Of 92,860 offenders processed in 1963 and 1964, 76% had
& prior arrest record on some charge. Over a period of 10 years
the group had accumulated 434,000 charges. FBI, Uniform Crime
‘Reports—1964, 27-28, In 1963 and 1964 between 23% and 259
of all offenders sentenced in 88 federal district courts (excluding
. the District Court for the District of Columbia) whose eriminal
records were reported had previously been sentenced to a term of
imprisonment of 13 months or more. Approximately an additional
40% had a prior record less than prison (juvenile record, probation
record, etc.). Administrative Office of the United States Courts,
Federal Offenders in the United States District Courts: 1964, x, 36
(hereinafter cited as Federal Offenders: 1964); Administrative
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in which apprehension occurs only after repeated offenses,
no one can sensibly claim that this aspect of the criminal
law does not prevent crime or contribute significantly to
the personal security of the ordinary citizen.

Secondly, the swift and sure apprehension of those who
refuse to respect the personal security and dignity of their
neighbor unquestionably has its impact on others who
might be similarly tempted. That the criminal law is
wholly or partly ineffective with a segment of the popu-
lation or with many of those who have been apprehended
and convicted is a very faulty basis for coneluding that
it is not effective with respect to the great bulk of gur
citizens or for thinking that without the criminal laws,

Office of the United States Courts, Federal Offenders in the United
States District Courts: 1963, 25-27 (hereinafter cited as Federal
Offenders: 1963). During the same two years in the District Court
for the District of Columbia between 289 and 35% of those sen-
tenced had prior prisen records and from 379% to 40% had a prior
record less than prison. Federal Offenders: 1964, xii, 64, 66;
Administrative Office of the United States Courts, Federal Offenders
in tbe United States District Court for the District of Columbia:
1963, 8, 10 (hereinafter cited as District of Columbia Offenders:
1963). .

A similar picture is obtained if one looks at the subsequent records
of those released from confinement, In 1964, 12.3% of persons on
federal probation had their probation revoked because of the com-
mission of major violations (defined as one in which the probationer
has been committed to imprisonment for a period of 90 days or
more, been placed on probation for over one year on a new offense,
or has absconded with felony charges outstanding). Twenty-three
and two-tenths percent of parolees and 1699 of those who had
been mandatorily released after service of a portion of their sen-
tence likewise committed major violations. Reports of the Proceed-
ings of the Judicial Conference of the United States and Annual
Report of the Director of the Administrative Office of the United
States Courts: 1965, 138. See also Mandel et al., Recidivism Studied
and Defined, 56 J. Crim, L, C, & P. S. 59 (1965) (within five
years of release 62.33% of sample had committed offenses placing
them in recidivist category).
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or in the absence of their enforcement, there would be no
increase in crime. Arguments of this nature are not
borne out by any kind of reliable evidence that I have
seen to this date.

Thirdly, the law concerns itself with those whom it
has confined. The hope and aim of modern penology,
fortunately, is as soon as possible to return the convict
to society a better and more law-abiding man than when
he left. Sometimes there is success, sometimes failure.

. But at least the effort is made, and it should be made to
the very maximum extent of our present and future
rapabilities. .
The rule announced today will measurably weaken the
ability of the criminal law to perform these tasks. It
- is & deliberate calculus to prevent interrogations, to re-
duce the incidence of confessions and pleas of guilty and
“to increase the number of trials.® Criminal trials, no

3 Eighty-eight fedetal district courts (excluding the District Court

for the District of Columbia) disposed of the cases of 33,381 erimi-
nal defendants in 1964. Only 12.5% of those cases were actually
tried. Of the remaining cases, 89.9% were terminated by canvie-
tions upon pleas of guilty and 10.1%, were dismissed. Stated dif-
ferently,” approximately 909 of all convictions resulted from guilty
pleas. Federal Offenders: 1964, suprg, note 4, 3-6. In the District
Court for. the District of Columbia a higher percentage, 27%, went
to trial, and the .defendant pleaded guilty in approximately 787
-of the cases terminated prior to trial. Id., at 58-59. No reliable
statisties are available concerning the percentage of cases in ‘which'
guilty pleas are induced because of the existence of a confession or
-of physical evidence unearthed as a result of a confession. Un-
doubtedly the number of such cases is substantial.
.+ Perhaps of equal significance is the number of instances of known
crimes which are not solved. In 1964, only 388,946, or 23.9% of
. 1,826,574 setious known offenses were cleared. The clearance rate
ranged from 83.8% for homicides to 18.7¢% for larceny. FEI, Uni-
form Crime Reports—1964, 20-22, 101. Those who would repiace
.Interrogation 2s an investigatorial tool by modern seientific investiga-
tion techniques significantly overestimate the effectiveness of present
Procedures, even when interrogation is ineluded.
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matter how efficient the police are, are not sure bets for
the prosecution, nor should they be if the evidence is not
forthcoming. Under the present law, the prosecution
fails to prove its case in about 30% of the criminal cases
actually tried in the federal courts. See Federal Offend-
ers: 1964, supra, note 4, at 6 (Table 4), 59 (Table 1);
Federal Offenders: 1963, supra, note 4, at 5 (Table 3);
District of Columbia Offenders: 1963, supra, note 4,
_ at 2 (Table 1). But it is something else again to remove
from the ordinary criminal case all those confessions
which heretofore have been held to be free and volun-
tary acts of the accused and to thus establish a new con-
stitutional barrier to the ascertainment of truth by the
judicial process. There is, in my view, every reason to
believe that a good many criminal defendants who other-
wise would have been convicted on what this Court has
previously thought to be the most satisfactory kind of
evidence will now, under this new version of the Fifth
Amendment, either not be tried at all or will be acquitted
if the State’s evidence, minus the confession, is put to the
test of litigation.

I have no desire whatsoever to share the responsibility
for any such impact on the present criminal process.

In some unknown number of cases the Court’s rule
will return a killer, a rapist or other eriminal to the
streets and to the environment which produced him, to
repeat his crime whenever it pleases him. As a conse-
quence, there will not be a gain, but a loss, in human
dignity. The real concern is not the unfortunate con-
sequences of this new decision on the eriminal law as an
abstract, disembodied series of authoritative proserip-
tions, but the impact on those who rely on the public
authority for protection and who without it can only
engage in violent self-help with guns, knives and the
help of their neighbors similarly inclined. There is, of
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course, a saving factor: the next victims are uncertain,
unnamed and unrepresented in this case.

Nor can this decision do other than have a corrosive
effect on the criminal law as an effective device to pre-
vent crime. A major component in its effectiveness in
this regard is its swift and sure enforcement. The easier
it is to get away with rape and murder, the less the de-
terrent effect on those who are inclined to attempt it.
This is still good common sense. If it were not, we
should posthaste liquidate the whole law enforcement
establishment as a useless, misguided effort to control
human conduct.

And what about the accused who has confessed or
would confess in response to simple, noncoercive ques-
tioning and whose guilt could not otherwise be proved?
Is it so clear that release is the best thing for him in
every case? Has it so unquestionably been resolved that
in each and every case it would be better for him not to
confess and to return to his environment with no attempt
whatsoever to help him? I think not. It may well be
that in many cases it will be no less than a callous dis-
regard for his own welfare as well as for the interests of
his next vietim.

There is another aspect to the effect of the Court’s
rule on the person whom the police have arrested on
probable cause. The fact is that he may not be guilty
at all and may be able to extricate himself quickly and
simply if he were told the circumstances of his arrest and
were asked to explain. This effort, and his release, must
now await the hiring of a lawyer or his appointment by
the court, consultation with counsel and then a session
with the police or the prosecutor. Similarly, where prob-
able cause exists to arrest several suspects, as where the
body of the victim is discovered in & house having several
residents, compare Johnson v. State, 238 Md. 140, 207 A.
2d 643 (1965), cert. denied, 382 U. S. 1013, it will often



638

be true that a suspect may be cleared only through the
results of interrogation of other suspects. Here too the
release of the innocent may be delayed by the Court’s
rule.

Much of the trouble with the Court’s new rule is that
~it will operate indisecriminately in all eriminal cases,
regardless of the severity of the crime or the circum-
stances involved. It applies to every defendant, whether
the professional criminal or one committing a crime of
momentary passion who is not part and parcel of orga-
nized crime. It will slow down the investigation and
the apprehension of confederates in those cases where
time is of the essence, such as kidnapping, see Brinegar
v. United States, 338 U. S. 160, 183 (Jackson, J., dis-
senting); People v. Modesto, 62 Cal. 2d 436, 446, 398 P.
2d 753, 759 (1965), those involving the national secu-
rity, see United States v. Drummond, 354 F. 2d 132,
147 (C. A. 2d Cir. 1965) (en banc) {espionage case),
pet. for cert. pending, No. 1203, Misc., O. T. 1965; cf.
Gessner v. United States, 354 F. 2d 726, 730, n. 10
(C. A. 10th Cir. 1965) (upholding, in espionage case,
trial ruling that Government need not submit classified
portions of interrogation transcript), and some of those
involving organized crime. In the latter context the law-
yer who arrives may also be the lawyer for the defendant’s
colleagues and can be relied upon to insure that no breach
of the organization’s security takes place even though
the accused may feel that the best thing he can do is to
cooperate. )

At the same time, the Court’s per se approach may not
be justified on the ground that it provides a “bright line”
permitting the authorities to judge in advance whether
interrogation may safely be pursued without jeopardiz-
ing the admissibility of any information obtained as a
consequence. Nor can it be claimed that judicial time
and effort, assuming that is a relevant consideration,
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will be conserved heeause of the case of application of
the hew rhie. L enys wedision leaves open such ques-
tions as whciher wee avcused was b custody, whether
his statements were spowic. i ot L eoduct of inter-
rogalion, Whelhed wie wode oo - enecavely waived his
rights, and whedior nooesda. il evidence introduced
at toial s the fruit of cwademesnts made during a pro-
hibited interrogation, all ol wh.:i are certain io 'prove
productive of unecrizinty duariay investeztion and lini-
gation during prosccution. Feo ol these reasons, if fur-
ther restrictions on police imc ; ,gatlon aire desirable at
this time, a nore fioxih'c oo-coach mokes much meore
sense than the Court’s ecusticuconal suraitjacket which
forecloses more discriminating ireatment by legislative
or rule-making pronouncemdcits.

Applving the tradional saancards to ihe cases before
the Court, [ woula hold «ese eorfessions voluntary, 1
would therefore afiirm in Nos, 709, 7606, and 761, and
reverse in No. 584.
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KEYISHIAN ET AL. v. BOARD OF REGENTS OF
‘ THE UNIVERSITY OF THE STATE OF
NEW YORK Er AL,

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF NEW YORK,

No. 105., Argued November 17, 1966.~Decided January 23, 1967.

Appellants, faculty members of the State University of New York
and a nonfaculty emplovee, brought this aetion for declaratory
and injunctive relief, claiming that New York’s teacher loyalty
laws and regulations are unconstitutional, Their continued em-
ployment had been terminated or was threatened when each
appellant faculty member refused io comply with a requirement
of the univemsity trustees that he certify that he was not a Com-
munist anc: that if he had ever been one he had so advised the
university president; and the nonfaculty employee refused to
state under oath whether he had advoecated or been a member
of a group which advocated {orceful overthrow of the government.
Under §3021 of New York’s Eduecation Law “treasonable or
seditious” utterances or acts are grounds for dismissal from the
public school system, as well as under § 105, subd. 3, of the Ciwil
Service Law. Other provisions of § 105 of the Civil Serviee Law
disqualify from the civil serviee or employment in the educational
svstem any person advocating or involved with the distribution of
written material which advoeates the forceful overthrow of the.
‘government. Seection 3021 does not define “treasonable or sedi-
tious.” Bection 105, subd. 3, provides that “treasonable word or
act” shall mean “treason” as defined in the Penal Law and
“seditions word or act” shall mean “criminal anarchy” as therein
defined.. Seetion 3022 (the Feinberg Law) of the Eduecation Law
requires the State Board of Llegents to issue regulations for the
disqualification or removal on lovalty grounds of faculty or other
personnel in the state educational system, to make a list of “sub-
versive” organizations, and to provide that membership therein
constitutes prima facie cvidenee of disqualification for employ-
ment. The Board listed the National and State Communist Parties
as “subversive organizations” under the law, but shortly before the
trial of this case the university trustees’ certificate requirement
was rescinded and it was announced that no person would be
ineligible for employment “solely” beeause he refused to sign the
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certificate, and that §§ 3021 and 3022 of the Education Lawegnnd
§ 105 of the Civil Service Law constituted part of the employment
contract. A three-judge Distriet Court sustained the constitu-.
tionality of thesc provisions agalnst appellants’ challenges of
vagueness and overbreadth and dismizsed the complaint, Held:

1. Adler v. Board of Education, 342 U. 8. 435, in which this
Court upheld some aspeets of the New Yur_-\ tca.cher loyalty plan
before its extension to state institutions of higher learning, is not
controlling, the vagueness issue presented here inveolving § 3021
and §105 not having been deeided in Adler, and the validity of
the subversive organization membership provision of § 3022 having
been upheld for reasons subsequent!y rejected by this Court.
Pp. 593-595.

2. The rescission of the certificate requircment does not moot
this case, as the substance of the statutory and regulatory complex
challenged by appellants remains, P. 320,

3. Section 3021 of the Education Law and § 105, subds. I (a),
1(b), and 3, of the Civil Service Law as implemented by the,
machinery ereated pursuant to § 3022 of the Edueation Law, are
unconstitutionally vague, since no teacher ecan know from § 3021
of the Education Law and § 105, subd, 3, of the Civil Service Law
what constitutes the boundary between “seditious” and nonsedi-
tious utterances and acts, and the other provisions may well
prohibit the employment of one who advocates doetrine abstractly
without any attempt to incite others to action, and may be con-
strued to cover mere expression of beliel. Pp. 567-604.

(a} These provisions, which have not been interpreted by
the New York courts, ean have a stifling effect on the “free play
of the spirit which all teachers ought especiully to cultivate and -
practice” (Wieman v. Updegraff, 344 U. 8. 183, 185 (concurring
opinion)). Pp. 601-602.

(b) Academic freedom is a4 special concern of the First
Amendment, wiich does not tolerate laws that cast a pall of
orthodoxy over the classroom, P. 643,

(¢) The prolixity and profusion of statutes, regulations, and
administrative machinery, and manifold cross-references to inter-
related ensctments and rules aggravate the problem of vagueness
of wording, P, 604.

4. The provisions of the Civil Service Law (§ 105, subd. 1 {¢)) -
and the Education Law (§ 3022, subd. 2), which make Communist
Party membership, as such, prima facie evidence of disqualifica-
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tion for employment in the public schiool system are “overbroad”
and therefore unconstitutional. Pp. 605-610.

{a) Constitutional doctrine after this Court's upholding of
§ 3022, subd. 2, in Adler has rejected its major premise that public
employment may be conditioned upon the surrender of constitu-
tional rights whieh could not be abridged by direct government
action. P. 605.

{b)} Mere knowing membership without a é]')”eciﬁc intent to
further the unlawful aims of an organization is not a constitu-
tionally adequate basis for imposing sanctions. Pp. 606-610.

255 F. Supp. 981, reversed und remanded.

Richard Lipsitz argued the cause for appellants, With
him on the briefs was fosario J. Dt Lorenzo.

Ruth V. Iles, Assistant Attorney General of New York,
argued the cause for appellecs Board of Regents et al.
With her on the briet were Louis J. Lefkowitz, Attorney
General, and Ruth Kessler Toch, Acting Solicitor General.
John C. Crary, Jr., argued the cause and filed a brief for
appellees Board of Trustees of the State University of
New York et al.

Osmond K. Fraenkel filcd 2 brief for the American
Civil Liberties Union et al., as amici curige, urging re-
versal. Ralph F. Fuchs, Bernard Wolfman and Herman
I. Orentlicher filed a brief for the American Association
of University Professors, as amicus curiae.

Mr. Justice BrEnNax delivered the opinion of the
Court.

Appellants were members of the faculty of the pri-
vately owned and operated University of Buffalo, and
beeame state employees when the University was merged
in 1962 into the State University of New York, an in%ti-
tution of higher education owned and operated by the
State of New York. As faculty memnibers of the State
University their continued employment was conditioned
upon their compliance with a New York plan, formulated
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partly in statutes and partly in administrative reguja-
tions,’ which the State utilizes to prevent the appoint-
ment or retention of “subversive” persons in state
employment!

Appellants Hoehfield and Maud were Assistant Pro-
fessors of English, appellant IKcyishian an instructor in
English, and appellant Garver, a lecturer in philosophy.
Fach of them refused to sign, as regulations then in effect
required, a certificate that he was not a Communist, and
that if he had ever been a Communist, he had com-
municated that fact to the President of the State ‘Uni-
versity of New York. KEach was notified that his failure
to sign the certificate would require his dismissal. Key-
ishian's one-year-term contract was not renewed because
of his failurc to sign the certificate. Hochfield and Gar-
ver, whose econtracts still had time to run, continue to
teach, but subject to proceedings for their dismissal if
the constitutionality of the New York plan is sustained.
Maud has voluntarily resigned and therefore no longer
has standing in this suit. _

Appellant Starbuck was a nonfaculty library employee
and part-time lecturer in English, Personnel in that
classification were not required to sign a certificate but
were required to answer in writing under oath the ques-
tion, “Have you ever advised or taught or were you ever
a member of any society or group of persons which
taught or advocated the doctrine that the Government
of the United States or of any political subdivisions
thercof should be overthrown or overturned by force,
violence or any unlawful means?”’ Starbuck refused to
answer the question and as a result was dismissed.

Appellants brought this action for declaratory and in-
junctive relief, alleging that the state program violated
the Federal Constitution in various respects. A three-

3The text of the pertinent statutes and administrative regulations
in effect at the time of trial appears in the Appendix to the opinion.
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judge federal court held that the program was con-
stitutional. 255 F. Supp. 981.2 We noted probable
jurisdiction of appellants’ appeal, 384 U. 8. 998. We
reverse.

1.

We considercd some aspects of the coﬁ&itutionaﬁty of
the New York plan 15 years ago in Adler v. Board of
Education, 342 U.'S. 485. That litigation arose after
New York passed the Feinherg Law which added § 3022
to the Education Law.” The Feinberg Law was enacted
to implement and enforce two carlier statutes. The first
was a 1917 law, now § 3021 of the Education Law, under
which “the utterance of any treasonable or seditious
word or words or the doirc of any treasonable or sedi-
tious act” is a ground for disinissal from the publie school
system. The second was a 1939 law which was § 12-a
of the Civil Service Law when Adler was decided and,
as amended, is now § 195 of that law. This law dis-
qualifies from the ecivil service and from employment
in the educational systein any person who advocates the °
overthrow of governmens by force, violence, or any un-
lawful means, or publishes material advoeating such
overthrow or organizes or joins any society or group of
persons advocating such doctrine.

The Feinberg Law charged the State Board of Regents
with the duty of promulgating rules and regulations
providing procedures for the disqualification or removal
of persons in the public school system who violate the
1917 law or who are ineligible for appointment to or

2The District Court initially refused to convene a three-judge
court, 233 F. Supp. 752, and was reversed by the Court of Appeals
for the Second Circuit. 345 F. 2d 236.

3 For the history of New York loyalty-security legislation, includ-
ing the Feinberg Law, see Chamberlain, Loyalty and Legisiative
Action,. and that author’s article in Gellhorn, The States and
Subversion 231. '
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retention in the publie school system under the 1939 law,
The Board of Regents was further directed 1o make a list,
after notice and hearing, of “subversive” organizations,
defined as organizations which advocate tie doetrine of
overthrow of government by force, violence, or any un-
lawful means. Finally, the Board was directed to pro-
vide in its rules and regulations that incmbership in any
listed organization should constitute prima facie evidence
of disqualification for appointment to or retention in any
office or position in the public schools of the State.
The Board of Regents thereupon promulgated rules
and regulations containing proeedures to be followed by
appointing authorities to discover persons inehgible for
appointment or retention under the 1938 law, or because
of violation of the 1917 law. The Bour:d s2lzso announced
its intention to list “subversive” crganizations after
requisite notice and hearing, and provided that member-
ship in a listed organizaticn aiter the date of its listing
should be regarded as constituting prima facie evidence
of disqualification, and that membership prior to listing
should be presumptive evidence that membership has
continued, in the absence of a showing that such merm-
bership was terminated in good faith, Under the regula-
tions, an appointing official is forbidden to make an
appointment until after he has first inguired of an appli-
cant’s former employers and other persons to ascertain
whetaer the applicant is disqualified or ineligible for
" appointment.: In addition, an annual inquiry must be
made to determine whether an appointed employee has
ceased to be qualified for retention, and a report of -
findings must be filed. ,
Adler was a declaratory judgment suit in which the
Court held, in effect, that there was no constitutional in-
firmity in former § 12-a or in the Feinberg Law on their
faces and that they were capable of constitutional ap-
plication. But the contention urged in this case that
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both § 3021 and § 105 are unconstitutionally vague was
not heardsor decided. Scetion 3021 of the Education
Law was challenged in Adler as unconstitutionally vague,
but beecause the chalienze had not been made in the
pileadings or in the proceedings in the lower courts, this
Court refused to consider it. 342 U. S., at 496, Nor
was any challenge on grounds of vagueness made in
" Adler as to subdivisions 1 (a) and (b) of §105 of the
Civil Service Law.* Subdivision 3 of §105 was not
added until 1958. Appellants in this case timely as-
serted below the unconstitutionality of all these sections
on grounds of vagueness and that question is now prop-
erly before us for decision. Moreover, to the extent that
Adler sustained the provision of the Feinberg Law con-
stitutinf;"' membership in an organization advocating
forceful overthrow of zovernment a ground for disquali-
fication, pertinent constitutional doetrines have since
rejected the premises upon which that conclusion rested.
Adler is therefore not dispositive of the constitutional
issues we must decide in this case.

II.

A 1953 amendment extended the application of the
Feinberg Law to personnel of any college or other insti-
tution of higher education owned and operated by the
State or its subdivisions. In the same year, the Board
of Regents, after notice and hearing, listed the Commu-
nist Party of the United States and of the State of New
York as “subversive organizations.” In 1956 each appli-
cant for an appointment or the renewal of an appoint-
ment was required to sign the so-called “Feinberg
Certificate” declaring that he had read the Regents -

Rules and understood that the Rules and the statutes

4 The sole “vaguencss” contention in Adler concerned the ward
“subversive,” appearing in the preamble to and caption of § 3022,
342 U. 8, at 496,
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constituted terms of cuiluymens, sud declaring further
that he was not a member of tire Communist Party, and
that if he had ever been a member hie had communicated
that fact to the President of the State University., This
was the certifieate that apueliset~ Hochfield, Maud,
Keyishian, and Garver refused to sign.

In Junc 1965, shortly before tie irial of this case, the
Feinberg Certificate was rescinde? zud it was announced
that no person then employed vl b+ decined ineligible
for continued employment *sol-iy” hecause he refused
to sign the certificate. In lieu of the certificate, it was
provided that each applicanc be mivrned before assum-
ing his duties that the statutes, §§ 3021 and 3022 of the
Education Law and § 105 of the Civil Service Law, con-
stituted part of his contract. He was particularly to be
informed of the disqualification which flowed from mem-
bership in a listed “subversive” orgunization. The 1965
announcement further provides: “Should any question
arise in the course of such inquiry such candidate may
request ., , . a personal interview. Refusal of a candidate
to answer any question relevant to such inquiry by such
officer shall be sufficient ground to refuse to make or
recommend appointment.” A brochure is also given new
applicants. It outlines and explains briefly the legal
effect of the statutes and invites any applicant who may
have any question about possible disqualification to re-
quest an interview. The covering announcement con-
cludes that “a prospective appointee who does not be-.
lieve himself disqualified need take no affirmative action.
No disclaimer oath is required.”

The change in procedure in no wise moots appellants’
_constitutional questions raised in the context of their
“refusal to sign the now abandoned Feinberg Certificate.
The substance of the statutory and regulatory complex
remains and from the outset appellants’ basic claim has -
been that they are aggrieved by its application.
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111,

Section 3021 requires removal for “treasonable or sedi-
tious” utterances or acts. The 1958 amendment to § 105
of the Civil Service Law, now subdivision' 3 of that sec-
tion, added such utterances or acts as a ground for
removal under that law also. The same wording is used
in both statutes—that “the utterance of any treasonable
or seditious word or words or the doing of any treason-
able or seditious act or scts” shall be ground for removal,
But there is a vital difference between the two laws.
Seetion 3021 does not dacfine the terms “treasonable or

% There is no merit in the suggestion advanced by the Attorney
General of New York for the first time in his brief in this Court
that § 3021 of the Education Law and § 105, subd. 3, of the Civil
Service Law are not “pertinent to our inquiry,” Section 3022 of the
Education Law incorporates by reference the provisions of both,
thereby rendering them applieable to {aculty members of all calleges
and institutions of higher education. One of the reasons why the
Court of Appeals ordercd the convening of a three-judge court was
that a substantial federal guestion was presented by the fact that
“Adler . . . refused to pass upon the constitutionality of section
3021 ., . [and that] several statutory amendments, such as Section
105 (3) of the Civil Service Law, are all subsequent to Adler.”
345 F, 2d 236, 238. The three-judge court also properly found
these provisions applicable to appellants in holding them consti-
tutional. It is significant that appellees consistently defended the
constitutionality of these sections in the courts below, Moreover,

the three-judge court rendered its decision upon the basis of a - -

“Stipulation of ‘Fact,” paragraph 20 of which recites:

“Section 3022 incorporates in full by reference and implements
Section 105 of the Civil Service Law and Section 3021 of the
New York State Education Law as follows: Subdivision (1) of
Scetion 3022, as amended . . . direets the Board of Regents to adopt
and enforce rules and regulations for the elimination of persons
barred from employment in the public school system or any -college
‘or institution of higher education owned by the State of-New York
or any political subdivision thereof, by reason of violation of amy
of the provisions of Section 105 of the Civil Service Law or Section
3021 of the New York State Education Law.”
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sedizious” as used in Joe section: v contrast, subdivi-
sion 3 of §103 of the b == i provides that
the terms “treasonable vo.o o weo - ehail nean “treason”
as defined in the Penai L.aw and die terms “seditious
word or aet” shall mean “criminal anarchy” as defined
in the Penal Law.

Our expericnee under the Sedition Act of 1798, 1 Stat,
396, taught us that dangers fatal to First Amendment
freedoms inhere in the word “‘seditious.” See New York
Times Co. v. Sullivan, 376 1, 3. 234, 273-276. And the
word “treasonable.”’ if left undefined, s ne less danger-
ously uneertain. Thus it becomes important whether,
despite the omission of a similar reference to the Penal
Law in § 3021, the words as used in that section are to be
read as meaning only what they mean in subdivision 3
of $105. Or are they to be read more broadly and to
eonstitute utterances or acis “soditious” and “treason-
able” which would not be so regarded for the purposes
of § 1057

Even assuming that “treasonable” and “seditious” in
§ 3021 and § 105, subc. 3, have the same meaning, the un-
certainty is hardly removed. The definition of “treason-
able” in the Penal Law presents no particular problem,
The difficulty centers upon the meaning of “seditious.”
Subdivision 3 o<1~ tes the terin “seditious” with “criminal
anarchy” as defined in the Penal Law. Is the reference
only to Penal Law § 160, defining criminal anarchy as
“the doctrine that organized government should be
overthrown by force or violence, or by assassination of
the executive head or of any of the executive officials of
government, or by any unlawful means”? But that sec-
tion ends with- the sentence “The advoeacy of such doe-
trine either by word of mouth or writing is a felony.”
Does that sentence draw inio § 103, Penal Law § 161,
proscribing “advocacy of criminal anarchy”? If so, the
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possihle scope of “seditious” utterances or acts has vir-
tually no limit. For under Penal Law § 161, one com-
mits the felony of advoeating criminal anarchy if he
... publicly displavs any book . .. containing or advo-
cating, advising or teaching the doctrine that organized
government should L overurown by foree, violence or
any unlawful means, " Does the teacher who carries a
copy of the Communist Manifesto on a public street
thereby advocaic ceriminal anarchy? It is no answer to
say that the statute would not be applied in such a case,
We cannot gainsay the potential effect of this obscure
wording on “those with a conscientious and scrupulous
regard for such undertakings,” Baggett v. Buliitt, 377
U. 8. 360, 374, Even were it certain that the definition
referred to in § 105 was solely Penal Law § 160, ‘the
scope of § 105 stili remains indefinite, The teacher can-
not know the extent. if any, to which a “seditious”
utterance must transcend mere statement about abstract
doctrine, the extent to which it must be intended to and
tend to incoctrinate or incite to action in furtherance of
the defined doctrine, The crucial consideration is that
no teacher can know just where the line is drawn between
“seditious” and nonseditious utterances and acts.

Other provisions of § 105 also have the same defect
of vagueness. Subdivision 1{a) of § 105 bars employ-
ment of any person who “by word of mouth or writing
wilfully and deliberately advocates, advises or teaches
the doctrine” of forceful overthrow of government. This
provision is plainly susceptible of sweeping and improper
application.” It may well prohibit the employment of
one who merely advocates the doctrine in the abstract
without any attempt to indoctrinate others, or incite

6 Penal Law §§ 160-161 arc to be replaced cffective September 1,

1

1967, by a single provision eutiticd “criminal advocacy.”
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othors to action in furthorsnce of unlawful aims” See
Herndon v. Lowry, 301 U. 8. 232; Yates v. United States,
354 U. 8. 298; Noto v. Uaited States, 367 U. S. 290;
Scales v. United States, 337 U. 8. 203. And in prohibit-
ing “advising” the “docirine” of unlawful overthrow
does the statute prehibic e “advising” of the exist-
ence of the doctrine, or zdvising another to support
the doetrine? Since “advocacy” of the doctrine of force-
ful overthrow is separately prohibited, need the person
“teaching” or “advising” this docirine himself “advocate”
it? Does the teacher who informs his class about the
precepts of Marxisin or the Declaration of Indeperidence
violate this prohibition?

Similar uncertainty arises as to the application of sub-
division 1 (b) of §105. That subsection requires the
disqualification of an employee involved with the dis-
tribution of written material “containing or advocating,
advising or teaching the doctrine’” of forceful overthrow,
and who himself “advoeaces, advises, teaches, or em-
braces the duty, necessicy or propriety of adopting the
doctrine contained therein.” Here again, mere advocacy
of abstract doctrine is apparently included.* And does

" The New York State Legi<lative Committee on Public Emplovee
Sceurity Procedures, in deseribing this provision, noted :

“In disqualtfying for emplovment those who advocate or teach
the ‘doctrine’ of the violent overthrow of government, [§ 105] is to
be distinguished from the language of the Smith Aet (18 U. 8. C.
§§ 371, 2385), which has been construed by the Supreme Court to
make it erimintal to incite 1o ‘action’ for the foreible overthrow of
government, but not to teack the ‘ahstract doctrine’ of such forcible
overthrow. Yates v. United Siotes, 334 U. S, 208 (1957).” 1958
N. Y, State Legis. Annual 70, n. i

® Compare the Smith Act, 18 U, 8. C, § 2385, which punishes one
who “prints, publishes, edits, issues, circulates, sells, distributes, or
publicly displays any written or printed matter advoeating, advising,
or teaching the duuy, necessity, desirubility, or propriety of” unlawful
overthrow, provided he is shown to have an “intent to cause the
overthrow or destruction of any such government.”
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the prohiliiion of distribution of matter “containing” the
doctrine bar histories of the evolution of Marxist doc-
trine or tracing the background of the French, American,
or Russian revolutions?” The additional requirement,
that the person pardieipatisg in aistribution of the
material be one who “ucvucates, zdvises, teaches, or
embraces the duty, necessity or propriety of adopting
the doctrine” of forceiul overthrow, does not alleviate
the uncertainty in the scope of the section, but exacer-
bates it. Like the language of § 105, subd, 1 (a), this
anguage may reasonably be construed to cover mere
expression of belief. For exampie, does the upiversity
librarian who recommends the reading of such materials
thereby “advocate . . . the . . . propricty of adopting
the doctrine contained therain’?

We do not have the beneft of a Jndirmal gloss by the
New York courts enlighteniny us as 1o the scope of this
complicated plan.® In light of iho isewricate administra-
tive machinery for its erforcement. this is not surprising.
The very intricacy of the plan ard the uncertainty as to
the scope of its proseriplions iau<e it a highly efficient
in terroresn mechanisni. 1t would be a pold teacher who
would not stay as far as possib.e firom utterances or acts
which might jeopardize his Living by enmeshing him in
this intricate machinery. The nrcertzinty as to the
utterances and acts proscribid imeresses that -caution in
“those who believe the written law means what it says.”
Baggett v. Bullitt, supra, et 374, The result must be
to stifle “that free play of the spiriv which all teachers
ought especially to cultivate and practice . . . ."* That
probability is enhanced by the provisions requiring an

8 This is not a case where abstention pending state court interpre-
tation would be appropriate, Baggebt v. Sulhit, supra, at 375—379
Dombrowski v, Pfister, 350 U. 8. 478, 450490,

10 Wieman v. Updegraff, 344 TU. S. 183, 195 (Frankfurter, 7T,
coneurring).
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annual review of every teacher to determine whether any
utterance or act of his, inside the classroom or out, came
within the sanctions of the laws. For a memorandum
warns employees that under the statutes “subversive”
-activities may take the form of “[t]he writing oigiticles,
the distribution of puamphlets, the endorsement of
speeches n}:ide or articles written or acts performed by
others,” and reminds them “that it is a prima‘z’rdu.ty_
of the school authoritics in each school district to take
positive action to climinate from the school system any
teacher in whose case there is evidence that he is guilty
of subversive activity. School authorities are under
obligation to vroceed immediately and conclusively in
every such case.” :
There can be no doubt of the legitimacy of New York’s
interest in protecting its education system from subver-
sion. But “even though the governmental purpose be
legitimate and substantial, that purp&'se cannot be pur-
sued by means that broadly stifle fundamental personal
liberties when the end ean be more narrowly achieved.”
Shelton v. Tucker, 364 U. 8. 479, 488. The principle
18 not inapplicable beecause the legislation is aimed at
keeping subversives out of the teaching ranks. In
De Jonge v. Oregon, 259 U. S. 353, 363, the Court said:

“The greater the importance of safeguarding the
community frem neitements to the overthrow of our -
institutions by eree und violence, the more impera-
tive is the need 10 preserve inviolate the constitu-
tional rights or frce speech, free press and free
assembly in order to maintain the opportunity for
free political di~er:3cion, to the end that government
may be responsive {o the will of the people and that
changes, if desired, may be obtained by peaceful
means. Therein ies the sccurity of the Republie,
the very foundation of constitutional government.”
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Our Nation is deeply comt:itted to safcguarding aca-
demic freedom, which is oi tiunscendent value to all of
us and not merely to the teachers concerned. That
freedom is therciore & =pociu. concern of the First
Amendment, which does not tolerate laws that cast a pall
of orthodoxy over the classroom. “The vigilant protec-
tion of constitutional freedoins is nowhere more vital
than in the community of American schools.” Shelton
v. Tucker, supra, at 487. Tne classroom is peculiarly
the “marketplace of ideas.” 'The Nation’s future de-
pends upon leaders trained through wide exposure to
that robust exchange of idcas which diseovers truth “out
of a multitude of tongues, [rather] than through any’
kind of authoritative selection.” United States v, Associ-
ated Press, 52 F. Supp. 302, 372. In Sweezy v. New
Hampshire, 354 U. 8. 234, 230, we said:

“The essentiality of frcedom in the community of
American universitics is aimost self-evident. No
~one should underestimate the vital role in a de-
mocracy that is played by those who guide and train
our youth. To impose any strait jacket upon the
intellectual leaders in our colleges and universities
would imperil the future of our Nation. No field
of education is so thoroughiy comprehended by man
that new discoveries eznnot yet be made. Particu-
larly is that true in the social sciences, where few, if
any, principles are accepted as absolutes., Scholar-
ship cannot flourish in an atmosphere of suspicion
and distrust, Teackers and students must always re-
main free to inquire, to study and to evaluate, to
gain new maturity and understanding; otherwise
our civilization will stagnate and die.”

We emphasize once again that “{p]recision of regula-
tion must be the touchstone in an area so elosely touching
our most precious freedoms,” N. A. A. C. P. v, Button,
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371 U. S. 4153, 438; “[flor standards of permissible statu-
tory vagueness are strict in the area of free expression. . ..
Because First Amendment freedoms need breathing space
to survive, government may regulate in the area only
with narrow specificity,” [/d., s 432-433. New York's
complicated and intrieste schieme plainly violates that
standard. When one must gucss wi:at conduet or ut-
terance may lose him his position, one necessarily wiil
“steer far wider of the unlawful zone . . . .” Speiser v,
Randall, 357 U. 8. 513, 526. For "{t}he threat of sanc-
tions may deter . . . alnost as potently as the actual
application of sanctions.” N.A. 4. C. P.v. Button, supra,
at 433. The danger of that chiliing effect upon the exer-
cise of vital First Amendment rights must be. guarded
against by sensitive tools which clearly inform teachers
what is being proseribed. See Stromberg v. California,
283 U. 8. 339, 369; Cramp v. Foard of Public Instruction,
368 U. S. 278; Baggetl v. Buliitt, supra.

The regulatory maze created by New York is wholly
lacking in “terms susceptible of objective measurement.”
Cramp v. Board of Public Instruction, supra, at 286.
It has the quality of “extraordinary ambiguity” found
to be fatal to the oaths considered in Cramp and Baggett
v. Bullitt. “[MJen of common intelligence must neces-
sarily guess at its meaning and dirffer as to its applica-
tion ....” Baggett v. Bullitt, supra, at 367. Vagueness
of wording i1s aggravated by prohxity and profusion of
statutes, reguiatiocns, and adminisirative machinery, and
by manifold cross-references to interrelated enactments
and rules.

We thercfore hold that § 3021 of the Education Law
and subdivisions 1{a}), 1{b} and 3 of §105 of the
Civil Service Law as implemented by the machinery
created pursuant to § 3022 of the Education Law are:
unconstitutional,
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Appellants have also challenged the constitutionality
of the diserete provisions of subdivision 1 (¢) of § 105
and subdivision 2 of the lveinberg Law, which make
Communist Party membershis, as such, prima facie evi-
dence of disqualification. The provision was added to
subdivision 1 {e¢) of § 105 ir, 1935 after the Board of
Regents, following notice and hearing, jisted the Com-
munist Party of the United States and the Communist
Party of the State of New York as “subversive” organiza-
tions. Subdivision 2 of the Feinberg Law was, however,
before the Court in Adler and its constitutionality was
sustained. But constitutionai doectrine which has
emerged since that decision s rejected its major prem-
ise. That premise was that publie employment, includ-
ing academic employment, may be conditioned upon the
surrender of constitutional rights which could not be
abridged by direct government aciion. Teachers, the
Court said in Adler, “may work for the school system
upon the reasonable terms laid down by the proper
authorities of New York. If they do not choose to work
on such terms, they are at likerty to retain their beliefs
and associations and go clsewhere.” 342 U, 8., at 492,
The Court also stated that a teacher denied employment
because of membership in a iisted organization “is not
thereby denied the right of free speech and assembly.
Hi freedoimn of choice between membership in the organi-
zation and employment in the school system might be
limited, but not his frecedom of speech or assembly, ex-
cept in the remote sensc that limitation is inherent in
every choice,” Id., at 493.

However, the Court of Appeals for the Second Cir-
cutt correctly said in an earlier stage of this case, “.~ . the
theory that public employment which may be denied
altogether may be subjected io any conditions, regardless

*
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of how unreasonable, has been uniformly rejected.”
Keyishian v. Board of Regents, 345 F, 2d 236, 239. In-
deed, that thicory was expressly rejected in a series of
decisions following Adler. See Wieman v. Updegraf],
344 U. 8. 183; Slochower v. Board of Education, 350
. 8. 551; C’mmp v, Board of Public Instmctzon supra;
Baggett v. Buliitt, supre; Shellon v¥ Tucker, supra;
Speiser v. Randall, supra; sce also Schware v. Board of
Bar Examiners, 353 U. 8. 232; Torcaso v. Watkins, 367
U. 8. 488. In Skervert v. Verner, 374 U, S, 308, 404, we
said: “It is too late in the dzy to doubt that the liberties
of religion and expression may be infringed by the denial
of or placing of conditions upon a benefit or privilege.”
We proceed then to the question of the validity of the
provisions of subdivicicn 1 (¢) or § 105 and subdivision 2
of §3022, barring emnleyinent to members of listed:
organizations. Here again constitutional doetrine has
developed since Adler. Mere knowing membership with-
out a specific intent to furihier the unlawful aims of an
organization iIs nat & c.n-titutionally adequate basis for
exclusion from such positions as those held by appellants,:
In Elfbrandt v, Russell, 384 U, 8. 11, we said, “Those
who join an organization but do not share its unlawful
purposes and who do not participate in its unlawful
activities surely pose no threat, either as citizens or as
public employees.” Jd., at 17. We there struck down a
statutorily required oath binding the state employee not
to become a member of the Cominunist Party with knowl-
edge of its unlawful purpose, on threat of discharge and
perjury prosecution if the oath were violated. We found
that “[ajny lingering doubt that proseription of mere
knowing membership, without any showing of ‘specific
intent,” would run afoul of the Constitution was set at rest
by our decision in Aptheker v. Secretary of State, 378
U. 8. 500.” Elfbrandt v. Russell, supra, at 16. In Ap-
theker we held that Party membership, without knowl-
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edge of the Party’s unlasin] wurooess and specific intent
to further its uniavw® i .1 = eould ot constilutionally
warrant deprivation of ..e riz’ii to travel abroad. As we
satd in Schueidernan v. Tnited States, 320 U. 8. 118, 136,
“{Uinder our traditions beliels are personal and nov
a matter of mere . ..t'tion, and . . . men in adhering to
a political party or other organization ... do not subseribe
unqualifiedly to all of its platforms or asscrted principles.”
“A law which applics {v meinbership without the ‘spe-
cific intent’ to further the iilegal aims of the organization
infringes unnecessarily cn protected freedoms. It rests
on the doctrine of ‘guilt by association’ which has no place
here.” Elfbrandt, supra, at 19. Thus mere Party mem-
bership, even with knowledge of the Party’s unlawful
goals, cannot suffice to jusiify criminal punishment, see
Scales v. United States, 367 U. S. 203; Noto v. United
States, 367 U. 8. 290; Yates v. Umited States, 354 U. S.
208;" nor may it warrant a finding of moral unfitness
justifying” disbarment. Schware v. Board of Bar
Ezxaminers, 353 U. S, 232. '

These limitations clearly apply to a provision, like
§ 105, subd. 1 (¢), which blankets all state employees, re-
gardless of the “sensitivity” of their positions. But even
the Feinberg Law provision, applicable primarily to ac-
tivities of teachers, who have captive audiences of young
minds, are subject to these limitations in favor of free-
dom of expression and association; the stifling effect on
the academic mind from curtailing freedom of associa-
tion in such manner is manifest, and has been decumented
in recent studies.* FElfbrandt and Aptheker state the

11 Whethe? ":’:n- not joss of public employment constitutes “punish-
ment,” of. United States v. Lovett, 328 TU. 8. 303, there can be no
doubt that the repressive impaet of the threat of discharge will he
no less direct or substantial. .

12 8ee¢ Lmzarsfeld & Thiclens, The Academic Mind 92-112, 192-

T Biddle, The Fear of Freedom 155 et seq.; Jahoda & Cook,
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governing standard: legislation which sanctions member-
ship unaccompanied by specific intent to further the
unlawful goals of the organization or which is not active
membership violates constitutional limitations.
Measured against this standard, both Civil Service Law
§ 103, subd. 1 (¢). and Fducation Law § 3022, subd. 2,
sweep overbroadly into nssociation which may not be
proscribed. The presumption of disqualification arising
from proof of merc membership _may be rebutt.ed _but
only by (a) a denial of momberclnm (b_) a demal that the
organization advocutcn the overthrow of govemment by
force, or (c) a denial that the teacher has knowledge of
such advocacy. Lederman v. Board of Education, 276
App. Div, 527, 96 N. Y. S. 2d 466, aff’d, 301 N. Y. 476,
95 N. E. 2d 806." Thus proof of nonactive member-

shlp or a showmg of tho ernce of mt.ent to further

d;smlssal “This is emphawcd in official administrative
interpretations. For cxample, it is said in a letter ad-
dressed to prospective appointees by the President of
the State University, “You will note that . . . both the -
Law and regulations arc very specifically directed toward
the elimination and nonappointment of ‘Communists’
from or to our teaching ranks . ...” The Feinberg
Certificate was even more explicit: “Anyone who is a

Security Measures and Freedom of Thought: An Exploratory Study
of the Impact of Lovalty and Security Programs, 61 Yale L. J, 205
(1952). See generally, Maclver, Academic Freedom in Our Time;
Hullish, Educational Freedom in an Age of Anxiety; Konvitz,
Expanding Liberties 86-108; Morris, Academie Freedom and Loyalty
Oaths, 28 Law & Contemp. Prob. 487 (1963). .

¥ In light of our disposition, we need not consider appeilants’
contention that the burden placed on the employee of coming for-
ward with substantial rebutting evidence upon proof of membership
in a listed organization is constitutionally impermissible. Compare
Speiser v. Randall, 357 U, 3, 513. .
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member of the Communist Party or of any organization
that advocates the violent overthrow of the Government
of the United States or:of the State of New York or
any political subdivision thercof cannot be employed by
the State University.” (Emphusis supplied.) This
official administrative interpretation is supported by the
legislative preamble to the Feinberg Law, § I, in which
the legislature concludes as a result of its findings that
“it is essential that the laws prohibiting persons who are
members of subversive groups, such as the communist
party and its affiliated organizations, from obtaining or
retaining employment in the public schools, be rigorously
enforced.” {(Emphasis supnlicd.)

Thus § 105, subd. 1 (¢), and § 3022, subd. 2, suffer from
impermissible “overbreadth.” Elfbrandt v. Russell,
supra, at 19; Aptheker v. Secretary of State, supra;
N. A. A. C. P. v. Button, supra; Saia v. New York, 334
U. 8. 558; Schneider v. State, 308 U. 8. 147; Lovell v.
Griffin, 303 U. 8. 444; cf. Hague v. C. 1. O., 307 U. 8.
496, 515-516; see generally Dombrowski v, Pfister, 380
U. 8. 479, 486. They seek to bar employment both_for
association which legmrﬁatel'y may be proscribed and for
association which may not be proscrlbed consxstently ‘with
First Amendment nghts Where statutes have an over-
broad sweep, just as where they are vague, “the hazard of
loss or substantial impairment of those precious rights
may be critical,” Dombrowski v. Pfister, supra, at 486,
- since those covered by the statute are bound to limit their
behavior to that which is unquestionably safe. As we
said in Shelton v. Tucker, supra, at 488, “The breadth
of legislative abridgment must be viewed in the light of
less drastic means for achieving the same basic purpose.”

We_therefore. hold _that Civil Service Law § 105,
subd, 1 ( (c), and Education Law §3022,_subd 2 are in-
vﬁw proMmere knowing membershlp

77
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un]awful axms of t.he Commumst Party of the “United
States or of the State of New York.

“The Judgment "of the District Court is reversed and
the case is remanded for further proceadings consistent
with this opinion.

Reversed and remanded.

APPENDIX TO OPINION OF THE COURT.
CiviL ServiceE Law.,

§ 105. Subversive activities; disqualification

1. Ineligibility of persons advocating overthrow of
government by force or unlawful means. No person st shall
be a,ppomted to any office or position in_the service_of
t.he state or of f any eivil division thereof, nor shall _Any
person employed in any such office_or_position ! be con-
tmued in . such employment nor shall any person be em-.
ployed in the pubhc service as superintendent, principal
or teacher in & public “school or academy or in a state
college or any other statc educational institution who:

(a) by word of mouth or writing wilfully and delib-
erately advocates, advises or teaches the doctrine that the
government of the United States or of any state or of any
political subdivision thereof should be overthrown or
overturned by force, violence or any unlawful means; or

(b) prints, publishes, edits, issues or sells any book,
paper, document or written or printed matter in any form
containing or advocating, advising or teaching the doc-
trine that the government of the United States or of any
state or of any ‘political subdivision thereof should be
overthrown by force, violence or any unlawful means,
and who advocates, advises, teaches, or embraces the
duty, necessity or propriety of adopting the doctrme
contained therein; or
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(¢) organizes or helps to organize or becomes a mem-
ber of any society or group of persons wh_wh ‘teaches or
advocates that_the government_of the United States or
- of nny sta.te or of any political subdms:on thcreof shall
be overthrown by foree or woleuce or by any,unlawful
neans.

For the purposes of this section, membership in_the
commumst party of the United States of America or the
communist party of the state of New_ York shall consti-
tute primna facie evxdence of danquahﬁcatlon for appomt-
1nent to or retentmn in any omce or _pos:t.lon in the
serwce of the state or of any clty or givil d1v151on t.hereof

2.7 A person dismissed or dealaver ineligible pursuant
to this section may witlun fevr monthe of such dismissal
or declaration of ineligil.ilty be entitled to petition for
an order to show cause signed by a justice of the supreme
court, why a hearing on such charges should not be had.
Until the final judgment on said hearing is entered, the
order to show cause shall stay the effect of any order of
dismissal or ineligibility based on the provisions of this
section; provided, however, that during such stay a per-
son so dismissed shall be suspended without pay, and if
the final determination shall be in his favor he shali be
restored to his position with pay for the period of such
suspension less the amount of compensation which he
may have earned in any other employment or occupation
and any unemployment insurance benefits he may have
received during such period. The hearing shall consist
of the taking of testimony in open court with opportunity
for cross examination. The burden of sustaining the
validity of the order of dismissal or ineligibility by a fair
preponderance of the credible evidence shall be upon the
person making such dismissal or order of ineligibility.

3. Removal for treasonable or seditic':s acts or utter-
ances. A person in the eivil service of the state or of
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any civil division thereof shall be removable therefrom
for the utterance of any treasonable or seditious word or
words or the doing of any treasonable or seditious act or
acts while holding such position, For the purpose of this
subdivision, a treasonable word or act shall mean “trea-
son,” as defined in the penal law; a seditious word.or act
shall mean “criminal anarchy” as defined in the penal
law.
EpucatioNn Law,

§ 3021. Removal of superintendcnts, teachers and em-
ployees for treasonable or seditious acts or utterances

A person employed as superintendent of schools,
teacher or employee in the public schools, in any city
or school district of the state, shall be removed from such
position for the utterance of any treasonable or seditious
word or words or the doing of any treasonable or seditious
act or acts while holding such position.

§3022. Elimination of subversive persons from the
public school system

1. The board of regents shall adopt, promulgate, and
enforce rules and regulations for the disqualification or
removal of superintendents of schools, teachers or em-
ployees in the public schools in any city or school district
of the state and the faculty members and all other per-
sonnel and employees of any college or other institution
of higher education owned and operated by the state or
any subdivision thereof who violate the provisions of
section three thousand twenty-one of this article or who
are ineligible for appointment to or retention in any
office or position in such public schools or such institu-
tions of higher education on any of the grounds set forth
in section twelve-a of the civil service law and shall pro-
vide therein appropriate methods and procedure for the
enforcement of such sections of this article and the civil
service law, ‘
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2. The board of regents shall, after inquiry, and after
such notice and hearing as may be appropriate, make a
listing of organizations which it finds to be subversive
in that they advocate, advise, teach or embrace the doe-
trine that the government of the United States or of
any state or of any political* subdivision thereof shall
be overthrown or overturned by force, violence or any
unlawful means, or that tliey advocate, advise, teach or
embrace the duty, necessity or propriety of adopting any
such doctrine, as set forth in section twelve-a of the civil
service law. Such listings may be amended and revised
from time to time. The board, in making such inquiry,
may utilize any similar listings or designations promul-
gated by any federal agency or authority authorized by
federal law, regulation or executive order, and for the
purposes of such inquiry, the board may request and
receive from such federal agencies or authorities any
supporting material or evidence that may be made avail-
able to it.- The board of regents shall provide in the
rules and regulations required by subdivision one hereof
that membership in any such organization included in
such listing made by it shall constitute prima facie
evidence of disqualification for appointment to or reten-
tion in any office or position in the public schools of the
state. .

‘3. The board of regents shall annually, on or before
the fifteenth day of February, by separate report, render
to the legislature, a full statement of measures taken
by it for the enforcement of such provisions of law and
to require compliance therewith. Such reports shall
contain a description of surveys made by the board of
regents, from time to time, as may be appropriate, to
ascertain the extent to which such provisions of law
have been enforced in the city and school districts of
the state.
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RuLes oF THE BoArD oF REGENTS.
(Ad_opt‘ed July 15, 1948.)
: ! ARTICLE XVIII.
SUBVERSIVE ACTIVITIES.

Section 244. Disqualification or removal of superin--
tendents, teachers and other employes.

1 The school authorities of each school district shall
take all necessary action to put into effect the following
procedures for disqualification or removal of superin-
tendents, teachers or other employes who violate the
provisions of section 3021 of the Education Law or sec-
tion 12-a* of the Civil Service Law,

a Prior to the appointment of any supermtendent
teacher or employe, the nominating official, in addition
to making due-inquiry as to the candidate's academic
record, professional training, experience and personal
qualities, shall inquire of prior employers, and such other .
persons as may be in a position to furnish pertinent
information, as to whether the candidate is known to
have violated the aforesaid statutory provisions, includ-
ing the provisions with respect to membership in organi-
zations listed by the Board of Regents as subversive in
accordance with paragraph 2 hereof. No person who is
found to have violated the said statutory provisions shall
be eligible for employment.

b The school authorities shall require one or more of
the officials in their employ, whom they shall designate
for such purpose, to submit to them in writing not later
than October 31, 1949, and not later than September 30th
of each school year thereafter, a report on each teacher
or other employe. Such report shall either (1) state that
there is no evidence indiceting that such teacher or other
employe has violated the.statutory provisions herein re-

*Now section 105.
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ferred to, including the provisions with respect to mem-
bership in organizations listed by the Regents as sub-
versive in accordance with paragraph 2 hereof; or
(2) where there is evidence indicating a violation of said
statutory provisions, including membership in such a
subversive organization, recommend that action be taken -
to dismiss such teacher or other employe, on the ground
of a specified violation or violations of the law,

¢ The school authoritics shall themselves prepare such
reports on the superintendent of schools and such other
officials as may be directly responsible to them, including
the officials designated by them in accordance w:th sub-
division & of this paragraph.

d The school authoritizs shall proceed as promntlv as
possible, and in any eveni within 90 days after the sub-
mission of the recoinmendations required in subdivision
b of this paragraph, either to prefer formal chargses
against superintendents, teachers or other employes for
* whom the evidence justifies such action, or to reject the
recommendations for such action,

¢ Following the determination required in subdivision
d of this paragraph, the school authorities shall im-
mediately institute proceedings for the dismissal of
superintendents, teachers or other employes in those
cases‘in which in their judgment the evidence indicates
violation of the statutory provisions herein referred to.
In proceedings against persons serving on probation or
those having tenure, the appropriate statutory procedure
for dismissal shall bc followed. In proceedings against
persons serving under coutract and not under the provi-
sions of a tenure law, the school authorities shall conduct
such hearings on charges as they deem the exigencies
warrant, before taking final action on dismissal. In all
cases al]l rights to a fair trial, representation by counsel
and appeal or court review as provided by statute or the
Constitution shall be serupulously observed.
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2  Pursuant to chapter 360 of the Laws of 1949, the:
Board of Regents will issue a list, which may be amended -
and revised from time to time, of organizations which
the Board finds to be subversive in that they advocate,
- advise, teach or embrace the doctrine that the (;uovern-
ment of the United States, or of any state or of any
political subdivision thereof, shall be overthrown or over-
turned by force, violence or any unlawful means, or that
they advocate, advise, teach or embrace the duty, neces-
sity or propriety of adopting any such doctrine, as set
forth in section 12-a* of the Civil Service Law. Evidence
of membership in any organization so listed on or after
the tenth day subsequent to the date of official promulga-
tion of such list shall constitute prima facie evidence of
disqualification for appointment to or retention of any
office or position in the school system. Evidence of mem-
bership in such an organization prior to said day shall
be presumptive evidence that membership has continued,
in the absence of a showing that such membership has
been terminated in good faith.

3 On or before the first day of December of each year,
the school authorities of each school district shall render
to the Commissioner of Education a full report, officially
adopted by the school authorities and signed by their
presiding officer, of thc measures taken by them for the
enforcement of these regulations during the calendar year
ending on the 31st day of October preceding. Such re-
port shall include a statement as to (a) the total number
of superintendents, teachers and other employes in the
employ of the school district; (b) the number of superin-
tendents, teachers and other employes as to whom the
school authorities and/or the officials designated by them-—
have reported that there is no evidence indicating that
such employes have violated the statutory proVisians

*Now section 105,
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herein referred to, including the provisions with respect
to membership 'in organizations listed by the Regents
as subversive; and (¢) the number of superintendents,
teachers and other employes in whose cases the school
authorities and/or the officials designated by them have
recommended that action be taken to dismiss the em-
ployes in question, on the grounds of specified violations
of the law or evidence of membership in a subversive
organization. Such report shall also include, for the
group listed- under (¢) above, a statement of (d) the
number of cases in which charges have been or are to -
be preferred and the status or final disposition of each
of these cases; '(e) the number of cases in which the
“school authorities have concluded that the evidence re-
. ported by the designated officials does not warrant the
preferring of charges; and ({) the number of cases in
which the school authorities have not determined, as of
October 31st of the school year in question, on the action

to be taken. '
4 Immediately upon the finding by school authorities
that any person is disqualified for appointment or reten-
tion in employment under these regulations, said school
authorities shall report to the Commissioner of Educa-
tion the name of such person and the evidence support-
ing his disqualification, including a transcript of the
official records of hearings on charges, if any, which have
been conducted.

PEnAL Law,

§ 160. Criminal anarchy defined

Criminal anarchy is the doctrine that organized gov-
ernment should be overthrown by force or violence, or
by assassination of the executive head or of any of the
executive officials of government, or by any unlawful
means. The advocacy of such doctrine either by word
of mouth or writing is a felony.
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§ 161. Advocacy of criminal anarchy

Any person who:

1. By word of mouth or writing advocates, advisés or
teaches the duty, necessity or propriety of overthrowing
or overturning organized governinent by force or violence,
or by assassination of thc executive head or of any of
the executive officials of government, or by any unlawful
means; or,

2. Prints, publishes, edits, issues or knowingly circu-~
lates, sells, distributes or publicly displays any book,
paper, document, or written or printed matter in any
form, containing or advoecating, advising or teaching the
doctrine that organized government should be overthrown
by force, violence or any unlawful means; or,

3. Openly, wilfully and dcliberately justifies by word
of mouth or writing the assassination or unlawful killing
or assaulting of any exccutive or other officer of the
United States or of any sta‘e or oof sny civilized nation
having an organized government because of his official
character, or any other crime, with intent to teach, spread
or 'vocate the propriety of the doctrines of criminal
anarchy; or,

4. Organizes or helps to organize or becomes a member
of or voluntarily assembles with any society, group or
assembly of persons formed to teach or advocate such

" doctrine.

Is guilty of a felony and punishable by imprisonment
for not more than ten years, or by a fine of not more than
five thousand dollars, or hoth.

ResovuTioNs oF THE Boarp oF TRUSTEES OF THE
STATE UNIVERSITY OF NEW YORK.
Eesolved that Resolution 65-100 adopted May 13, 1965,
be and the same hereby is, amended to Tead as follows:
Resolved that Resolution No. 56-98 adopted on
~October 11, 1956, incorporated into the Policies of
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the Board of Trustees as Section 3 of Title B of
Article XI thereof, and the Procedure on New Aca-
demic Appointments therein referred to, be, and the
same hereby are, Rescinded, and

Further Resolved that Title B of Article XI of the
Policies of the Board of Trustees be amended by
adding a new Section 3 thereto to read as follows:

'§3. Procedure for appointments.

Before any initial appointment shall hereafter be
made to any position certified to be in the profes-
" sional service of the University pursuant to Section
35 of the Civil Service Law the officer authorized to
make such appointment or to make the initial recom-
mendation therefor shall send or give to the pros-
pective appointee a slatement prepared by the
President concisely explaining the disqualification
imposed by Section 105 of the Civil Service Law
and by Section 3032 of the Education Law and the
Rules of the Board of Regents thereunder, including
the presumption of such disqualification by reason
of membership in organizations listed by the Board
* of Regents. Such officer, in addition to due inquiry
as to the candidate’s record, professional training,
experience and personal qualities, shall make or cause
to be made such further inquiry as may be needed
to satisfy him as to whether or not such candidate
is disqualified under the provisions of such statute
and rules. Should any question arise in the course
of such inquiry such candidate may request or such
officer may require a personal interview. Refusal
of & candidate to answer any question relevant to
such inquiry by such officer shall be sufficient ground
to refuse to make or recommend apboin_trhent. "An
appointment or recommendation for appointment
shall constitute a certification by the appointing or
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recommending officer that due inquiry has been
made and that he finds no reason to believe that the
candidate is disqualified for the appointment.

Further Resolved that this resolution shall become effec-
tive July 1, 1965, provided, however, that this resolution
shall become effective immediately with respect to ap-
"pointments made or recommended prior to July 1, 1965
-to take effect on or after that date.

Resolved that any person presently employed or hereto-
fore employed by the University who has failed to sign
the certificate required by the Procedure on New Aca-
demic Appointments adopted on October 11, 1958, shall
not be deemed disqualified or ineligible solely by reason
of such failure, for appointment or reappointment in the
professional service of the University in the manner pro-
vided in new Section 3 of Title B of Article XI of the
Policies of the Board of Trustees as adopted by resolution
this day; and )

Further Resolved that any person presently employed by
the University shall not be deemed incligible or disquali-
fied for continuance in his employment during the pre-
scribed term thereof, nor be subject to charges of
misconduct, solely by reason of such failure, provided he
is found qualified for such continuance by the Chiéf Ad-
ministrative officer of the institution at which he is em-
ployed jn-accordance with the procedures preseribed in
said-new Section 3 of Title B of Article X1 of the Policies
of the Board of Trustees.

MRr. JUSTICE CLARK, with whom MR. JusTice HarLan,
MR, JusTicE STEwarT and MR. JusTicE WHITE join,
dissenting.

The blunderbuss fashion in which the majority couches
“its artillery of words,” together with the morass.of cases
it cites as authority and the obscurity of their application
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to the question at hand, mekes it difficult to grasp the
true thrust of its decision. At the outset, it is therefore
necessary to focus on its basis.

This is a declaratory judgment action testing the
application of the Feinberg Law to appellan The
certificate and statement once required by the Board of
Trustees of tl_)é State University and upon which appel-
lants base their attack were, before the case was tried,
abandoned by the Board and are no longer required to be
made. Despite this fact the majority proceeds to its
decision striking down New York’s Feinberg Law and
other statutes as applied to appellants on the basis of the
old certificate and statement. It does not explain how
the statute can be applied to appellants under procedures
which have been for almost two years a dead letter. The
issues posed are, therefore, purely abstract and entirely
speculative in character. The Court under such ¢ircum-
stances has in the past refused to pass upen constitutional
questions. In addition, the appellants have neither ex-
hausted their admijnistrative remedies, nor pursued the
remedy of judicial review of agency action as provided
earlier by subdivision (d)} of § 12-a of the Civil Service
Law. Finally, one of the sections stricken, § 105, subd. 3,
has been amended by a revision which under its terms
will not become effective until September 1, 1967, (Laws
1965, ¢. 1030, § 240.15, Revised Penal Law of 1965.)

I

The old certificate upon which the majority operates re-
quired all of the appellants, save Starbuck, to answer the
query whether they were Communists, and if they were,
whether they had communicated that fact to the Presi-
dent of the State University. Starbuck was required to
answer whether he had ever advised, taught, or been a
- member of a group which taught or advocated the doec-
trine that the Government of the United States; or any
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of its lpolitical subdivisions, should be overthrown by
force, violence, or any unlawful means. All refused to
comply. It is In this noncxistent frame of reference that

the majority proceeds to act.

It is clear that the Feinberg law, in which this Court
found “no constitutional mnumty” in 1952, has been
given its death blow today. Just ez the majority here
finds that there “can bc no «onht oi the legitimacy of
New York's interest in prot-.ling its education system
from subversion” there can also be no doubt that “the
be-all and end-all” of New York's effort is here. And,
regardless of its correctness, neither New York nor the
several States that have followed the teaching of Adler
v. Board of Education, 342 U, S, 485, for some 15 years,
can ever put the pieces together again. No court has ever
reached out so far to destroy so much with so little.

The section (§ 3021 of the Education Law) which
authorizes the removal of superintendents, teachers, or
employees in the public schools in any city or school
district of New York for the utterance of any treason- -
able or seditious word or words is also struck down,
even though it does not apply to appellants, as we shall
discuss below.

Also declared unconstitutional are the subdmsxons
(1(a), 1(b) and, 1(c) of §105 of the Civil Service
Law) which prevent the appointment and authorize the
discharge of any superintendent, principal, or teacher in
any part of New York’s public education establishment
who wilfully advocates, advises, or teaches the doctrine
that the Government of the United States, or of any State
or any political subdivision thereof should be overthrown
by force, violence, or any other unlawful means (1 (a));
or who prints, publishes, edits, issues, or sells any book,
paper, document, or written or printed matter, in any -
form, containing such doctrine and “who advocates,
advises, teaches, or embraces the duty, necessity or
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propriety of adopting the doctrine contained therein”
(1 (b)); or who organizes or helps to organize or be-
comes a meinber of any society or group which teaches
or advocates such doctrine (1 (¢)). This latter provi-
sion was amended in 1958, while still part of §12-a
of the Civil Service Law, to make membership in the -
Communist Party prima facie proof of disqualification,
The language “advocate, advise, teach,” ete., obviously
springs from federal statutes, particularly the Smith Act,
§ 2 (a)(1), (2) and (3), 54 Stat. 671, which was approved by
this Court in Dennis v. United States, 341 U. S. 494
(1951). State statutes of similar character and language
have been approved by this Court. See Garner v. Board
of Public Works of Los Angeles, 341 U. 8. 716 (1951);
Beilan v. Board of Education, 357 U. S. 399 (1958).

Lastly stricken is the subdivision (3 of § 105) which
authorizes the discharge of any person in the civil service
of the State or any civil division thereof who utters any
treasonable or seditious word or commits any treasonable
or seditious act, although this subdivision iz not and
never has been a part of the IFeinberg Law and New
York specifieally disclaims its applicability to the appel-
lants. In addition, how ean the Court pass upon this law
as applied when the State has never attempted to and
now renounces its application to appellants?-

IL

This Court has again and again, since at least 1951,
approved procedures either identical or at the least sim-
ilar to the ones the Court condemns today. In Garner
v. Board of Public Works of Los Angeles, supro, we held
that a public employer was not prccluded simply because
it was an agency of the State, “from inquiring of its em-
ployees as to matters that may prove relevant_to_their
fitness and su1tab1hty for_the public service.” 341 U. 8.,
at 720, The oath there used practically the sa,me lan-
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guage ag the Starbuck statement here and the affidavit
reflects the same type of inquiry as was made in the old
certificate condemned here, Then in 1952, in Adler v.
Board of Education, supra, this Court passed upon the
identical statute condemned here, It, too, was a declara-
tory judgment action—as in this case. However, there
the issues were not so abstractly framed. Our late -
Brother Minton wrote for the Court:

“A teacher works in a sensitive area in a schoolroom,
There he shapes the attitude of young minds towards
the society in which they live. In this, the state
has a vital concern. Tt must preserve the integrity
~ of the schools. That the school authorities have the
right and the duty to screen the officials, teachers,
and employees as to their fitness to maintain the
integrity of the schools as a part of ordered society,
cannot be doubted.” At 493, )

And again in 19§é the problem was before us in Beilan v.
Board of Education, supra. There our late Brother
Burton wrote for the Court:

“By engaging in teaching in the public schools,
petitioner did not give up his right to freedom of
belief, speech or association. He did, however, un-
dertake obligations of frankness, candor and coopera-
tion in answering inquiries made of him by his
employing Board examining into his fitness to serve
it as a public school teacher.,” 357 U. 8., at 405,

And on the same day in Lerner v, Casey, 357 U. 8, 468,
our Brother HARLAN again upheld the severance of a
public employee for his refusal to answer questions con-
cerning his loyalty. 'And also on the same day my
Brother BRENNAN himself cited Garner with approval in
Speiser v. Randall, 357 U, 8. 513 (1958).

Since that time the Adler line of cases has been cited
again and again with approval: Shelton v. Tucker, 364
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U. S. 479 (1960), in which both Adler and Beilan were
quoted with approval, and Garner and Lerner were cited
in a like manner; likewiss in Cramp v. Board of Public
Instruction, 368 U. S. 278 (106G1), Adler was quoted twice
with approval; and, in a related field where the employee
was discharged for refusal to anzwer questions as to his
loyalty after being ord.ced to do en, Nelson v. Loz
Angeles County, 362 U. £. 1 (145¢5), the Court cited with
approval all of the cases which today it says have been
rejected, i. e., Gerner, Adler, Beilan and Lerner. Later
Konigsberg v. State Bar, 366 U. S. 36 (1961), likewise cited
with approval both Beilan and Garner. And in our deci-
sion in In re Anastaplo, 366 U. S. 82 (1961), Garner,
Beilan and Lerner were all referred to. Finally, only
three Terms ago my Brother WHITE relied upon Cramp,
which in turn cited Adler with approval twice. See
Baggett v. Bullitt, 377 U. 8. 360 (1964).

In viéw of this long list of decistons covering over 15
years of this Court’s history, in which no opinion of this
Court even questioncd the validity of the Adler line of
cases, it is strange to me that the Court now finds that
the “constitutional doctrine which has emerged since . . .
has rejected [ Adler’s] major premise.”” With due respect,
a8 I read them, our cases have done no such thing.

II1.

The majority also finds that Adler did not pass upon
§ 3021 of the Education Law, nor subdivision 3 of § 105
of the Civil Service Law, nor upon the vagueness ques-
tiens of subdivisions 1 (a), 1 (b) and 1 (¢) of §105. 1
will now discuss them.

1. Section 3021 is not applicable to these appellants.
As Attorney General Lefkowitz of New York says on.
behalf of the State, the Board of Regents and the Ciwil
Service Commission, this section by its own terms applies
only to supel;intendent.s, teachers, and employees in the
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“public schools, in any city or school district of the
state . . . .” It does not apply to teachers in the State
University at all.*

2. Likewise subdivision 3 of § 105 is also inapplicable,
It was derived from § 23-a of the Civil Service Law.
The latter provision was on the books at the time of
the Feinberg Law as well as when Adler was decided.
The Feinberg Law referred only to § 12-a of the Civil
Service Law, not § 23-a. Section 12-a was later recodi- -
fied as subdivisions 1 (a), (b) and (¢) of § 105 of the Civil
Service Law. Section 23-a (now § 105, subd, 3) deals only
with the civil divisions of the civil service of the State.
As the Attorney General tells us, the law before us has
to do with the qualifications of college level personnel
not covered by civil service. The Attorney General also
advises that no superintendent, teacher, or employee of
the educational system has ever been charged with vio-
lating § 105, subd. 3. The Court. seems to me to be
building straw men.

3. The majority also says that no challenge or vague-
ness points were passed upon in Adler. A careful exam-
ination of the briefs in that case casts considerable doubt
_ on this conclusion. In the appellants’ brief, point 3,
in Adler, the question is stated in this language: “The
statutes and the regulations issued thereunder violate the
due process clause of the Fourteenth Amendment because
of their vagueness.” Certainly the word “subversive”
i8 attacked as vague and the Court finds that it “has a

*The Court points to a stipulation of counsel that § 3022 incor-
porates § 3021 into the Feinberg Law. However, Attorney General
Lefkowitz did not sign the stipulation itself, but in an addendum
thereto, agreed only that it constituted the record of fact—not of law,
His brief contends that § 3021 is not incorporated into the law. The
legisiature, of course, is the only body that eould incorporate § 3021
into the Feinberg Law. Tt has not done so, )
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very definite meaning, namely, an organization that
teaches and advocates the overthrow of government by
force or violence.” 342 U. S., at 496. Significantly this
is the language of subdivisions 1 (a) and (b) which the
majority now finds vague, as covering one “who merely
advocates the doctrine in the abstract . . .” citing such’
criminal cases as Herndon v. Lowry, 301 U. S. 242 (1937),
which was on our books long before the Adler line of
cases. Also isignifieant is the fact that the Adler opin- -
ion's last sentence is “We find no constitutional infirmity
in § 12-a [now subdivisions 1 (a), 1(b). and 1 {(c) of
§ 105] of the Civil Service Law of New York or in the
Feinberg Law which implemented it ... ." At 496,

' IV.

But even if Adler did not decide these questions I
would be obliged to answer them in the same way. The
only portion of the Feinberg Law which the majority says
was not covered there and is applicable to appellants is
§ 105, subd, 1 (a), 1 (b) and 1 (¢). These have to do
with teachers who advocate, advise, or teach the doctrine
of overthrow of our Government by force and violence,
either orally or in writing. This was the identical conduct
that was condemned in Dennis v. United States, supra.
There .the Court found the exact verbiage not to be
unconstitutionally vague, and that finding was of course
not affected by the decision of this Court in" Yates v.
United States, 354 U. S. 208. The majority makes much
over the horribles that might arise from subdivision
1 (b) of § 105 which condemns the printing, publishing,
selling, etc., of matter containing such doctrine. But the
majority fa;ls to state that this action is condemned . only '
when and if the teacher also personally gdvocates, ad-
vises, teaches, etc.,"the necessity or propriety of adOpf.mg
such doetrine. This places this subdivision on the same
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footing as 1 (a). And the same is true of subdivision
1 (¢) where a teacher organizes, helps to organize or
becomes a member of an orcauization which teaches or ad-
vocates such doetrine, for scicnter would also ‘be a neces-
sary ingredient under our opinion in Garner, . supra.
Moreover, membership is only prima facie evidence of dis-
qualification and could be rcbutted, leaving the burden
of proof on the State. Furthermore, all of these pro-
cedures are protected by an adversary hearing with full
judicial review. '

In the light of these considerations the strained and
unbelievable suppositions that the majority poses could
hardly occur. As was said in Dennis, supra, “we are not
convinced that because there may be borderline cases”
the State should be prohibited the protections it seeks.
At 516, Where there is doubt as to one's intent or the
nature of his activities we cannot assume that the ad-
ministrative boards will not give him full protection.
Furthermore, the courts always sit to make certain that
this is done. '

The ma.jority says that the Feinberg Law_ig bad_be-
cause it e it has an overbroad sweep.” I regret to say—and
I “do so w1th deference—that _the _majority has by its
broadside s swept away one of ou: ‘most precious rlghts ‘
namely the rlght of self-preqerva.mon Our puhlic.educa-
t:onal system 18 the genius of “our. democracy The minds
of our youth are developed there and the character of th,q.t
de?e'fopf'ﬁent will determine the future of our ]and _In-
deed our ver}r existence depends upon “it. The 1ssue here
is a very narrow one. It s not freedom 1 of 5] speech free-
dom of thought, freedom of press, freedom of assembly,
or of . of association, even in the Commumst Party It 18

y ""this: May the. State__prowde that one who, ¢ after
hearing v w1th full judicial review, is. found_to_have wil-
fully and deliberately advocated, advised, or taught th ht that
our Government should be,oxerthrown.bi_,{ome_qn_m’o-

p——————
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lence or other unlawful means; or to have wilfully and
deliberately printed, published, ete., any book or paper
that so advocated and to have personally advocated sueh
doctrine himself; or to have wilfully and deliberately
become a member of an orgunization that advocates such
doctrine, is prima facie disqualified from teaching in its
university? My answer, in keeping with all of our cases
up until today, is “Yes”!|
I dissent.
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GILBERT v. CALIFORNIA.
< CERTIORARI TO THE SUPREME COURT OF CALIFORNIA.

No. 223. Argued February 15-16,.1987.—Decided June 12, 1967.

Petitioner was convicted of armed robbery and the murder of a
police officer. There were separate guilt and penalty stages of the
trial before the same jury, which rendered a guilty verdict and
imposed the death penalty. Petitioner alleges constitutional errors

¢ .in the admission of testimony of some of the witnesses that they
had also identified him at a lineup, which occurred 16 days after
his indictment and after appointment of counsel, who was not
notified, and in in-court identifications of other witnesses present

» At that lineup; in the admission of handwriting exemplars taken
from him after arrest; and in the admission of a co-defendant’s
out-of-court statements mentioning petitioner’s part in the crimes,
which statements were held to have been improperly admitted
a.gain'ét the co-defendant on the latter’s appeal. Additionally, he
alleges violation of his Fourth Amendment rights by police sejzure
of photographz of him from his locked apartment after a warrant-

¢, less entry, and the admission of testimony identifying him from
these photographs, Held: r

1. The taking of handwriting exemplars did not violate peti-

. tioner's constitutional rights. Pp. 265-267.

" (a) The Fifth Amendment privilege against self-incrimination

. reaches compulsory communications, but a mere handwriting exem-
plar, in contrast with the content of what is written, is an identify-

ing physical characteristie outside its protection. Pp. 266-267.

" (b) The taking of the exemplars was not a “critical” stage of

-the eriminal prooceedings entitling petitioner to the assistance of

counsel; there is minimal rigk that the absence of counsel might
» derogate from his right to a fair trial. P. 267,

. 2, Petitioner’s request for reconsideration of Deili Paoli v. United

States, 352 U. 8. 232 (where the Court held that appropriate
instructions to the jury would suffice tq prevent prejudice to a
defendant from references to him in a co-defendant’s statement)
in connection with his co-defendan.t’s statements, need not be con-
sidered in view of the California Supreme Court’s holding rejecting
the Delli Paoli rationale but finding that any error to petitioner
by the admission of the statements was harfnless. Pp. 267-268.

.
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3. A closer examination of the record than was possible when
certiorari was granted reveals that the facts with respect to the
search and seizure clalm are not suﬂiclgnt]y clear to permit reso-
lution of that question, and certiorari oni this issue is vacated as
improvidently granted. P, 269.

4. The admission of the in-court identifications of petitioner
without first determining that they were not tainted by the illegal
lineup procedure but were of independent origin was constitutional
error. United States v. Wade, ante,.p. 218. Pp. 269-274. ,

{(a) Since the record does not permit an informed judgment
whether the in-court identifications pt the two stages of the trial
had an independent source, petitioner is entitled only to a vacation
of his conviction, pending proceedings in California courts allow-
ing the State to establish that the in-court identifications had an
independent source or that their introduction in evndence was
harmless error. P. 272. .

{b) With respect to testimony of witnesses that they identi-
ficd petitioner at the lineup, which is a direct result of an illegal
procedure, the State is not entitled to show that such testimony
had an independent source but the California courts must, unless
“able to declare a belief that it was hanfiless beyond a reasonable
doubt,” grant petitioner a new trial if such testimony wia‘,srla the
guilt stage, or grant appropriate relief if it was at the pehalty
stage. Pp. 272-274. '

63 Cal. 2d 690, 408 P. 2d 385, vacated and remanded.

Luke McKissack argued the cause and filed briefs for
petitioner.

Norman H. Sokolow, Deputy Attorney General of Cah-
fornia, and William E. James, Assistant Attorney General,
argued the cause for respondent. With them on the brief
was Thomas C, Lynch, Attorney General.

Mr. JusTicE BRENNAN déliveFed the opinion of the
Court.

This case was argued with United States v. Wade,
ante, p. 218, and presents the same alleged constitutional
error in the admission in evidence of in-court identifica-
tions there considered. In addition, petitioner alleges con-
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gtitutional errors in the admission in evidence of testi-
mony of some of the witnesses that they also identified
him at the lineup, in the admission of handwriting ex-
emplars taken from him after his arrest, and in the
admission of out-of-court statements by King, a co-
defendant, mentioning petitioner’s part in the ecrimes,
which statements, on the co-defendant’s appeal decided
. with petitioner’s, were held to have been improperly
_admitted against the co-defendant. Finally, he alleges
that his Fourth Amendment rights were violated by a
police seizure of photographs of him from his locked
' apartment after entry without a search warrant, and the
admission of testimony of witnesses that they identified
him from those photographs within hours after the
crime. ;
Petitioner. was convicted in the Superior Court of
- California“of the armed robbery of the Mutual Savings
. and Loan Association of Alhambra and the murder of
_a police officer who entered during the course of the rob-
‘bery. There were seéparate guilt and pena]ty stages of
the trial before the same jury, which rendered a guilty
verdict and imposed the death penalty, The California
Supreme Court affirmed, 63 Cal. 2d 690, 408 P. 2d 365.
We granted certiorari, 384 U. S. 985, and set the case
for  argument with Wade and with Stovall v. Denno,
post, p. 203. If our holding today in Wade is applied to
this case, the issue whether admission of the in-court and
lineup- identifications is constitutional error which re-
* ‘quires a new trial could be resolved on this record only
- after furthér proceedings in the California courts. We
.. must therefore first determine whether petitioner’s other
| : contentions warrant any greater relief.

‘ ) .'\ l‘ I. v . - *
..+ 'THE HANDWRITING EXEMPLARS,

. . Petitioner was arrested in Philadelphia by an FBI
* agent and refused to answer questions abaut the Atham-
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bra robbery without the advice of counsel, He later did

answer questions of another agent about some Phila-;
delphia robberies in whiéh the robber used a handwritten.
note demanding that money be handed over to him, and

during that interrogation gave the agent the handwriting

exemplars, They were admitted in evidence at trial”
over objection that they were obtained in violation of

petitioner's Fifth and Sixth Amendment rights. The".
California Supreme Court upheld admission of the exem-
plars on the sole ground that petitioner had waived any
rights that he might have had not to furnish them. "
“[The agent] did not tell Gilbert that the exemplarg ;
would not be used in any other investigation. Thus,,
even if Gilbert believed that his exemplars would not be °
used in, California, it does not appear that the authorities
improperly induced such belief.” 63 Cal. 2d, at 708,
408 P. 2d, at 376, The court did not, therefore, decide
petitioner’s constitutional claims.

We pass the question of watver since we conclude that
the taking of the exemplars violated none of petltwner 8"
constitutional rights,

First. The taking of the exemplars did not violate
petitioner's Fifth Amendment privilege against self-
incrimination. The privilege reaches only compulsion ’
of “an accused’s communications, whatever form they.
might take, and the compulsion of responses which are
also communications, for example, compliance with a
subpoena to produce one’s papers,” and not “compul-
sion which makes a suspect or accused the source of
‘real or physical evidence’. . ..” Schmerber v. Cali-
fornia, 384 U. 8. 757, 763-764. One’s voice and hand-
writing are, of course, means of communication, It by
no means follows, however, that every compulsion of
an accused to use his voice or write compels & communi-
cation within the cover of the privilege. A mere hand-
writing exemplar, in contrast to the content of what is
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written, like the voice or body itself, is an identifying
physical characteristic outside it protection. United
States v. Wade, supra, at 222-223. No claim is made that
the content of the exemplars was testimonial or com-
municative matter. .Cf. Boyd v. United States, 116
U. 8. 616,

Second. The taking of the exemplars was not a “eriti-
cal” stage of the eriminal proceedings entitling petitioner
to the assistance of counsel. Putting aside the fact that
the exemplars were taken before the indictment and
appointment of counsel, there is minimal risk that the
absence of counsel might derogate from his right to a fair
trial,  Cf. United States v. Wade, supra. If, for some
reason, an unrepresentative exemplar is taken, this can
be :brought out and corrected through the adversary
prpcess at trial since the accused can make an unlimited
number of additional exemplars for analysis and com-
parison by government and defense handwriting experts.
Thus, “the accused has the opportunity for a meaning-
ful confrontation of the [State’s] case at trial through
the ordinary processes of cross-examination of the
[State’s] expert [handwriting] witnesses and the presen-
tation of the evidence of his own [handwriting] experts.”
United States v. Wade, supra, at 227-228,

IL
. *»
ApMmissioN oF Co-DEFENDANT'S STATEMENTS.

~ Petitioner contends that he was denied due process
of law .by the admission during the guilt stage of the
tral of his accomplice’s pretrial statements to the police
‘which referred to petitioner 159 times in the course of
reciting petitioner’s role in the robbery and murder.
The statements were inadmissible hearsay as to peti-
tioner, and were held on King’s aspect of this appeal to be -
improperly obtained from him and therefore to be in-
admissible againat him under Caljfornia law. 63 Cal.
2d, at §99-701, 408 P. 2d, at 370-371.
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Petitioner would have us reconsider Delli Paoli v.
United States, 352 U. S, 232.(where the Court held that
appropriate instructions to the jury would suffice to pre-
vent prejudice to a defendant from the references to
him in a co-defendant's statement), at least as applied
to a case, as here, where the co-defendant gained a re-
versal because of the improper admission of the state-
ments. We have no oceasion to pass upon this conten-
tion. The California Supreme Court has rejected the
Delli Paoli rationale, and relying at least in part on the
reasoning of the Delli Paol: dissent, regards cautionary in-
structions as inadequate to cure prejudice. People v.
Aranda, 63 Cal. 2d 518, 407 P. 2d 265. The California
court applied Aranda in this case but held that any errér- -
as to Gilbert in the admission of King’s statements was
harmless, The+ harmless-error standard applied was
that “there is no reasonable possibility’ that the error
in admitting King’s statements and testimony might
have contributed to Gilbert’s conviction,” a standard
derived by the court from our decision in FgRy v.
Connecticut, 375 U. 8. 85.' Fahy was the basis of our
holding in Chapman v. Californwa, 386 U. S. 18, and
the standard applied by the California court satisfies
the standard as defined in Chapman.

It may be that the California Supreme Court will
review the application of its harmless-error standard to
King’s statements if on the remand the State presses
harmless error also in the introduction of the in-court
and lineup identifications. However, this at best implies
an ultimate application of Aranda and only confirms
that petitioner's argument for-reconsideration of Delli
Paoli need not be considered at this time.

1The California Supreme Court also held that “. . . the erro-
neous admission of King's statements at the trial on the issue of
guilt was not prejudicial on the question of Gilbert’s penalty,”
again citing Fehy, 63 Cal. 2d, at 702, 408 P, 2d, at 372.
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TaE SEARCH-AND-SEIZURE CLAIM.

The California Supreme Court rejected Gilbert’s chal-
lenge to the admission of certain photographs taken from
his apartment pursuant to a warrantless search. The
court justified the entry into the apartment under the
circumstances on the basis of so-called “hot pursuit” and
“exigent circumstances” exceptions to the warrant re-
quirernent, We granted certiorari to consider the impor-
_ tant-question of the extent to which such exceptions
may permit warrantless searches without violation of
the Fourth Amendment. A closer examination of the
record than was possible when certiorari was granted
revezls that the facts do not appear with sufficient clarity
to enable us to decide that question. See Appendix to
this offinion; compare Warden v. Hayden, 387 U. S. 204
We therefore vacate certiorari on this issue asg improvi-
dently granted. The Monroaa v, Carbon Black Ezport,
Ine., 359 U. S. 180, 184.

PR .
B THE IN-COURT AND LINEUP IDENTIFICATIONS.

" Since none of the petitioner’s other contentions war-
rants relief, the issue becomes what relief is required by
application to this case of t.!le principles today announced
in United States v. Wade, supra.

- Three eyewitnesses to the Alhambra crimes who identi-
fied Gilbert at the guilt stage of the trial had observed
him at & lineup conducted without notice to his counsel
in a Los Angeles auditorium 16 days after his indictment
and after appointment of counsel. The manager of the
apartment house in which incrimfinating evidence was
.found, and in which Gilbert allegedly résided, identified
. Gilbert in the courtroom and also testified, in substance,
Jﬁ) her prior lineup identification on examination by the

[
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State. Eight witnesses who identified him in the court-
room at the penalty stage were not eyewitnesses to the
Alhambra crimes but to other robberies allegedly com-
mitted by him. In addition to their in-court identifica-
tions, these witnesses also testified that they ldentlﬁed
Gllbert at the same lineup.

The lineup was on a stage behmd brlght lights whlch
prevented those in the line from seeing the audience.
Upwards of 100 persons were in the audience, each an
eyewitness to one of the several robberies charged to
Gilbert. The record is otherwise virtually sllent as to
what occurred at the lineup.?

2The record in G’z'ibert v. United States, 366 F. 2d 923, involving -
the federal prosecutions of Gilbert, apparently ‘containe many more
details of what occurred at the lineup. The opinion of the Court
of Appeals for the Ninth Circuit states, 366 F. 2d, at 935:

“The lineup occurred on March 28, 1964, after Gilbert had been
indicted and had obtained counsel. It was held in an auditorium
used for that purpose by the Los Angeles police. Some ten to
thirteen prisoners were placed on a lighted stage. The witnegses .
were assembled in a darkened portion of the room, facing therstage
and separated from it by a screen. They could see the prisoners
but could not be scen by them. State and federal officers were also
present and one of them acted a8 ‘moderator’ of the proceedings.

“Fach man in the lineup was identified by number, but not by
name. Kach man was required to step forward into a marked circle,
to turn, presenting both profiles as well as a face and back view,
to walk, to put on or take off certain articles of clothing. When a
man’s number was called and he wag directed to step into the circle,
he was asked certain questions: where he was picked up, whether
he owned a car, whether, when arrested, he was armed, where he
lived. Each was also asked to repeat certain phrases, both in a
loud and in a soft voice, phrases that w1tnesses to the crimes had
heard the robbers use: ‘Freeze, this is a “stickup; this is & holdup,
empty your cash drawer; this is a heist; don’t anybody move.’

“Either while the men were on the stage, or after they were
taken from it, it is not clear which, the assembled witnesses were
asked if there were any that they would like to see again, and told
that if they had doubts, now was the time to resolve them. Several
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= At the guilt stage, after the first witness, a cashier of
the savings and loan association, identified Gilbert in the
courtroom, defense counsel moved, out of the presence of
the jury, to strike her testimony on the ground that she
identified Gilbert at the pretrial lineup conducted in the
abgence of counsel in violation of the Sixth Amendment
made applicable to the States by the Fourteenth Amend-
ment. Gideon v. Wainwright, 372 U. 8. 335. He re-
quested a hearing outside the presence of the jury to pre-
gent evidence supporting his claim that her in-court
. identification was, and others to be elicited by the State
from other eyewitnesses would be, “predicated at least in
large part upon their identification or purported identifi-
cation of Mr, Gilbert at the showup ....” The trial judge
denied the motion as premature. Defense counse! then
'ehclted the fact of the cashier’s lineup identification on
3 Jeross-examination and again moved to strike her identi-
fication testimony. Without passing on the merits of
. the Sixth Amendment claim, the trial judge denied the
motion on‘the ground that, assuming a violation, it
‘would not in any event entitle Gilbert to suppression
of the in-court identification. Defense counsel there-
after elicited the fact of lineup identifications from two
other eyewitnesses who on direct examination identified
Gilbert in the. courtroom. Defense counsel unsuccess-
fully objected at the penalty stage, to the testimony of
the eight witnesses to the other robberies that they
identified Gilbert at the lineup.

gave the numbers of men they wanted to see, including Gilbert's.
While the other prisoners were no longer present, Gilbert and
2 or 3 others were again put through a similar procedure. Some
of the witnesses asked that a partieular prisoner say a particular

- phrase, or walk a particular way. After the lineup, the witnesses
talked to each other; it is not clear that they did so during the

_ lineup. They did, however, in each other's presence, call out the
numbers of men they could identify.” .
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The admission of the in-court identifications without

. first determining that they were not tainted by the
illegal lineup but were of independent origin was con-
stitutional error. United States v. Wade, supra. We
there held that a post-indictment pretrial lineup at
which the accused is exhibited to identifying witnesses
is a critical stage of the criminal 'prosecution; that
policé conduct of such a lineup without notice to and
in the absence of his counsel denies -the accused his
Sixth Amendment right to coumsel and calls in ques-
tion the admissibility at trial of the in-court identifi-
cations of the accused by witnesses who attended the
lineup. However, as in Wade, the record does not
permit an informed judgment whether . the in-court
identifications at the two stages of the trial had . an
- independent source.. Gilbert is therefore entitled only -
to a vacation of his conviction pending the holding of
such proceedings as the California Supreme Court may
deem appropriate to afford the State the opportunity
to establish that the in-court identifications had.’an
independent source, or that their introduction in evi-
dence was in any event harmless error,

Quite different coneiderations are involved as to the
admission of the testimony of the manager of the apart-
ment house at the guilt phase and of the eight witnesses
at the penalty stage that they identified Gilbert at the
lineup.® Thet testimony is the direct result of the illegal

K3

3 There is a gplit among the Siates concerning the admissibility
of prior extrajudicial identifications, as independent evidence of
identity, both by the witness and third partips present at the prior
identification. See 71 ALR 2d 449.°Tf has been held that the
prior identification is hearsay, and, when admitted through the
testimony of the identifier, is merely a prior consistent statement.
The recent trend, however, is to admit the prior identification under
the exception that admits as substantive evidence a prior communi-
cation by a witness who is available for cross-examination at trial,
See 5 ALR 2d Later Case Service 1225-1228. That is the Cali-
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lineup “come at by exploitation of [the primary]
illegality.” Wong Sun v. United States, 371 U. 8. 471,
488. The State is therefore not entitled to an oppor-
tunity to show that that testimony had an independent
gource, Only a per se exclusionary rule as to such testi-
mony can be an effecfive anction to assure that law
enforcement authorities will respect the accused’s con-
stitutional right to the presence of his counsel at the
critical lineup. In the absence of legislative regulations
-adequate to avoid the hazards to a fair trial which in-
here in lineups as presently conducted, the desirability
of deterring the constitutionally objectionable practice
. must prevail over the undesirability of excluding relevant
evidence. Cf. Mapp v. Ohio, 367 U, S. 643. That con-
clusion is buttressed by the consideration that the wit-
ness’ testlmony of his lineup identification will enhance
] the“:mpa.ct of his in-court identification on the jury and

f’l’omia rule. In People v. Gould, 54 Cal. 2d 621, 626, 354 P. 2d
865, 867, the Court said:
“Evidence of an extrajudicial identification is admissible, not only
1o corroborate an identification made at the trial (People v.
_ Slobodion, 31 Cal. 2d 555, 560 [181 P. 2d 1), but as independent
“evidence of identity. Unlike other testimony that cannot be cor-
. roborated by proof of prior consistent statements unless it is first
‘impeached . . . evidence of an extrajudicial identification is ad-
mitted regardless of whether the testimonial identification is im-
" péached, because the earlier identification has greater probative
-value than an identification made in the courtroom after the sug-
gestions of others and the circumstaneces of the trial may have inter-
» vened to create a fancied recognition in the witness’ mind. . .
. The failure of the witness to repeat the extrajudieial identification
. in court, does not destroy its probative value, for such failure may be
- explained by loss of memory or other circumstances. The extra-
judieial identification tends to connect the defendant with the erime,
" .and the principal danger pf admitting hearsay evidence is not pres-
- ent gince the witness is available at the trial for cross-cxamination.”
* New York deals with the subject in a statute. See N, Y. Code Crim,
*'Proc. § 393-b.
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geriously aggravﬁ'te whatever derogation exists. of the
accused’s right to a fair trial, . Therefore, unless the
California Supreme Court .is ‘@ble to declare & belief
that it was harmless Jbeyond a reasonable doubt,” Chap-
man v. California, 386 U. 8. 18, 24, Gilbert will be en-
titled on remand to a new trial or, if no prejudicial error
is found on the guilt stage but only in the penalty stage,
to whatever relief California law affords where the pen-
alty stage must be set aside.

The judgment of the Cahforma. Supreme Court ‘and
the conviction are vacated, and the case is remanded to
that court for further proceedings not inconsistent with
this opinion. .

It 18 80 ordered.

TrE CHier JusTICE joins this opinion excepﬁ  for
Part III, from which he dissents for the reasons expressed
in the opinion of MR. Justice DougLas.

APPENDIX TO OPINION OF THE COURAT.

Photographs of Gilbert introduced at the guflt stage
of the trial had been viewed by eyewitnesses within
hours after the robbery and murder. Officers had en-
tered his apartment without a warrant and found them
in an envelope on the top of a bedroom dresser, The
envelope was of the kind customarily used in delivering
developed prints, with the words “Marlboro Photo
Studio” imprinted on it. The officers entered the apart-
ment because of information given by an accomplice
which led them to believe that one.of the suspects might
be inside the apartment. Assuming that the warrant-
less entry into the apartment was justified by the need
immediately to search for the suspect, the issue remains
whether the subsequent search was reasonably supported
by those same exigent circumstances. If the envelope
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were come upon in the course of a search for the sus-
pect, the answer might be different from that where it
is come upon, even though in plain view, in the course
of a general, indiscriminate search of closets, dressers,
ete., after it is known that the occupant is absent. Still
different considerations may be presented where officers,
- pursuing the suspect, find that he is absent from the
" apartment but conduct a limited search for suspicious
objects in plain view which might aid in the pursuit.
The problem with the record in the present case is that
it ecould reasonably support any of these factual con-
.clusions upon which our constitutional analysis should
rest, and the trial court made no findings on the scope
of search. The California Supreme Court, which had
no more substantial basis upon which to resolve the
conflict than this Court, stated that the photos were
< cofne upon “while the officers were looking through the
_ apartment for their suspect . ...” As will appear, a
contrary conclusion is equally reasonable.
(1) Agent <Schlatter testified that immediately upon
entering the apartment which he put’at “approximately
" 1:05,” the officers made a quick search for the occupant,
* which took at most a minute, and that the continued
" presénce of the officers became “a matter of a stake-out
under the assumption that the person or persons in-
volved would come back.” He testified that the officer
" who found the photogriphs, Agent Crowley, had entered
the apartment with him, Agent Schlatter’s testimony
- might- support the California Supreme Court’s view of
" the scope of search; (2) Agent Crowley testified that

3 he-arrived within five minutes after Agent Schlatter,

“around 1:30, give or take a few minutes either way,”
 that the apartment had already been searched for the
suspects, and that He was instructed “to look through
the apartment for anything we could find that we could
use to identify or continue the pursuit of this person
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without conducting a detailed search.” .Crowley’s fur-
ther testimony was that.the search, pursuant. to which
the photos were found, was limited in this ma.nner and
that he merely inspected objects in plain sight which
would aid in identification. He stated that a detailed
search for guns and money was not conducted until after
a warrant had issued over three hours later.” (3) Agent "
Townsend said he arrived at the apa.rtment “sometimé
between perhaps 1:30 and 2:00,” and that “well withid
an hour” he, Agent Crowley, anothér 'a.geht' and & local .
officer conducted a detailed search of the bedroom Hé -
stated that they “looked through the bedroom closet a,nd
dresser and I think . . . the headstand.”, A substantial
sum of money was found in the dresser. Townsend could
not “specifically say”,,whether Crowley was in the bed-
room at the time the money was found. This testimony
might support a finding that the officers were engaged
in a general search of the bedroom at the time the photos
were found. 2
The testimony of the agents concernmg the:r time of’.,
arrival in the apartment is not inconsistent with any of
the three possible conclusions as to the scope of search. .
Taking Townsend’s testimony together with Crowley’s, -
it can be concluded that the two arrived at about the -
same time. Agent Schlatter’s testimony that Crowley
arrived with him at 1:05, however, supporis a con- -
clusion that Crowley had begun "his activities before.
Townsend arrived. Then there iz the testimony-.of
Agent Kiel, who did not enter the apartment, that he
obtained the photos while talking-with the landlady -
“approximately 1:25 to 1:30,” about the same time that
both Crowley and Townsend testified they arrived. : Ini
sum, the testimony concerning the timing of the events
surrounding the search is both approximate and itself
contradictory. ‘
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Mg, JusTice BLACK, concurring in part and dissenting
in part.

Petitioner was convicted of robbery and murder par-
tially on the basis of handwriting samples he had given
to the police while he was in custody without counsel
and partially ‘on evidence that he had been identified
by eyewitnesses at a lineup identification ceremony held
by California officers in a Los Angeles auditorium without
notice to his counsel. The Court’s opinion shows that the
officers took Gilbert to the auditorium while he was a
prisoner, formed a lineup of Gilbert and other persons,
required each one to step forward, asked them certain
questions, and required them to repeat certain phrases,
while eyewitnesses to this and other crimes looked at
them in efforts to identify them as the criminals, At
* his trial, Gilbert objected to the handwriting samples and
to the identification testimony given by witnesses who
saw him at” the auditorium lineup on the ground that
the. admission of this evidence would violate his Fifth
Amendment - ‘privilege againsty self-inerimination and
Sixth Amendment right to counsel. It is well-established
now that-the Fourteenth Amendment makes both the -
Self Incrimination Clause of the Fifth Amendment and
-the Right' to Counsel Clause of the Sixth Amendment
obligatory -on’ the States. See, e. g., Malloy v. Hogan,
378 U.'S. 1; Gideon v. Wainwright, 372 U. S, 335.

- (a) Relying on Schmerber v, California, 384 U. 8. 757,
the Court rejects Gilbert's Fifth Amendment contention
as to both the handwriting exemplars and the lineup iden-
tification. I dissent from that holding. For reasons set
out in my separate opinioh in United State v. Wade, ante,
" p. 243, as well'as in my dissent to Schmerber, 384 U. S.,
at 773, T think that case wholly unjustifiably detracts
from the protection against compelled self-incrimination



746

Opinion of BLack, J. 888 U. 8.

the Fifth Amendment was designed to afford. It rests
on the ground that compelling a suspect to submit to
or engage in cdnduct the sole purpose of which is to
supply evidence against himself nonetheless does not
compel him to be a witness against himself. Compelling
a suspect or an accused to be ‘the source of ‘real or
physical evidence’ . . . ,” so says Schmerber, 384 U. §,,
at 764, is not compelling him to be a witness against
himself. Such an artificial distinction between things
that are in reality the same 48 in my judgment wholly
out of line with the liberal construction which should
always be given to the Bill of Rights. See Boyd .v.
United States, 116 U, S, 616, .

(b) The Court rejects Gilbert’s nght—to-counsel con- ’
tention in connection with the handwriting exemplars on
the ground that the taking of the exemplars “was not s
‘eritical’ stage of the criminal proceedings entitling peti-
tioner to the assistance of counsel.” In all reality, how-
ever, it was one of the most “critical” stages of the gov-
ernment proceedings that ended in Gilbert's con#iction.
As to both the State’s case and Gilbert’s defense, the
handwriting exemplars were just as important as the
lineup and perhaps more so, for handwriting analysis,
being, as the Court notes, “scientific” and “systematized,”
United States v. Wade, ante, at 227, may carry much *
more weight with the jury than any kind of lineup
identification. The Court, however, suggests that ab-
sence of counsel when handwriting exemplars are ob-
tained will not impair the right of cross-examination
at trial. But just as nothing seid in our previous opin-
ions “links the right to counselonly to protection of Fifth
Amendment rights,” United States v. Wade, ante, at 226,
nothing has been said which justifies linking the right
to counsel only to the protection of other Sixth Amend-
ment rights. And there is nothing in the Constitution
to justify considering the right to counsel as a second-
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class, subsidiary right which attaches only when the
Court deems other specific rights in jeopardy. The real
basis for the Court’s holding that the stage of obtaining
handwriting exemplars is not “critical,” is its statement
that “there is minimal Tisk that the absence of counsel
might derogate from his right to a fair trial.” The Court
congiders the “right to a fair trial” to be the overriding
*“gim of the right to counsel,” United States v. Wade,
ante, at 226, and somehow believes that this Court has
the power to balance away the constitutional guarantee
of right to counsel when the Couri believes it unnecessary
10 provide what the Court considers a “fair trial.” But
I-think this Court lacks constitutional power thus to
balance away a defendant’s absolute right to counsel
which.the Sixth and Fourteenth Amendments guarantee
him" The Framers did not declare in the Sixth Amend-
ment that a defendant is entitled to a “fair trial,” nor
. that he is entitled to counsel on the condition that this
Court thinks there is more than a “minimal risk” that
without a lawyer his trial will be “unfair.” The Sixth
Amendment settled that a trial without a lawyer is con-
stitutionally unfair, unless the court-created balancing
* formula has somehow changed it. Johnson v. Zerbst,
. 304 U. . 458, and Gideon v. Wainwright, 372 U. S, 335,
. I 'thought finally establighed the right of an accused to
: counsel without balancing of any kind.
.~ The Court’s holding here illustrates the danger to’ Bill
of Rights guarantees in the use of words like a “fair
. trial” to take the place of the clearly specified safeguards
of the Constitution. I think it far safer for constitutional
rights for this Court to adhere to constxtutmnal language
like “the accused shall . . . have the Assistance of Counsel
for his defence” lnstead of subst1tut1ng the words not
"'mentloned “the accused shall have the assistance of
~ tounsel only if the Supreme Court_thinks it necessary
to‘;assure a fair trial.” TIn my judgment the guarantees
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of the Constltut.lon with its Bxll of Rights provide the
kind of “fair trial’> the Eramers sought to protect. Gilbert
was entitled to have the “assistance of counsel” when he
was forced tb supply evidence:for the Government to use *
against him at his trial, T would reverse the case for this ”
reason also. T S ey
: I1. L ) ; {1 A
I agree with the Court that Gilbert's case should not -
be reversed for state error in admitting the pretrial state-
ments of an accomp'lice which referred to Gilbert. But
instead of squarely rejecting petitioner’s reliance on the
dissent in Delli Paoli v. United States, 352 U. 8, 232, 246,
the Court avoids the issue by pointing to the fact that
the California Supreme Court; even assuming the -error
to be,a federal constitutionel one, applied a“harmless-
error test which measures up to the one we subsequently
enunciated in Chapman v. California, 386 U. 8.'18. And
the Court then goes on to suggest that the California
Supreme Court may desu'e td reconsigér whether that
is s0 upon remand. .
I think the Court should clearly indicate that neithgr
Delli Paoli nor Chapman hasg any relevance here, Delli -
Paoli rested on the adm1851b111ty of evidence in federal,
not state, courts, The introduetion of evidence in state
courts is exclusively governed by state law unless -its
introduction would violate some federal copstitutional
provision and there is no such federal provision here.
: See Spencer v. Tezxas, 385 U. S, 554. That being so, any
error in admitting the accomplice’s pretrial statements is
only an error of state law, and Chapman, providing a -
federal constitutional harmless-error rule, has absolutely ~
no relevance here. Instead of looking at the harmless-
error test applied by the California Supreme Court in
order to ascertain whether it comports with Chapman,
I would make.it clear that this Court is leaving to the
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States their unbridled power to control their own state
. courts in the absence of conflicting federal constitutional
provisions, :
T A IIL
" One witness who iderftified Gilbert at the guilt stage
of his trial and eight witnesses who identified him at the
penalty stage testified on direct examination that they
had identified him in the auditorium lineup. 1 agree
wnt.h the Court that the admission of this testimony was
constitutional error and that Gilbert is entitled to a new
trial unless the state courts, applying Chapman, conclude
that this error was harmless. However, these witnesses
also identified Gilbert in the courtroom and two other
witnesses at the guilt stage identified him solely in the
gourtroom. As to these, the Court holds that “[t]he
admission of - the in-court identifications without first
_détermining that they were not tainted by the illegal
“lineup . . . was constitutional error.” I dissent from
_ this holdmg in this case and in United Statea v. Wade,
" ante, p. 243, for the reasons there given.
-+ For the reasons here stated, I would vacate the judg-
ment of the California Supreme Court and remand for
consideration of whether the admission of the handwriting
exemplars and the out-of-court lineup identification was -
_harm]ess error.®
" Mg, JUBTICE DOUGLAB, concurring in part and dissenting
'in part. :

1»While I agree with the Court’s opinion except for
Part I, I would reverse and remand for & new trial on

* %The Court dismisses as improvidently granted the Fourth Amend-
. ment search-and-seizure qQuestion reised by Qilbert in this case. I
dissent from this, because I' would decide that question against
_ Gilbert.- However, since the ‘Court refuses to decide that question,
1 gee. no reason for expressing my views at length.

- '+ On that phase of the case I agree with Mr' JusTice BLack and
Mz, Justick ForTas.
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the search and seizure point. The search of the peti-
tioner’s home is sought to be justified by the doctrine
of “hot pursuit,”™ even though the officers conducting the
search knew that petitioner, the suspected criminal, was
not at home, - .

At about 10:30 a. m. on January 3, 1964, a Celifornia
bank was robbed by two armed men; a police officer was
killed by one of the robbers, Another officer shot one of
the robbers, Weaver, who was captured a few blocks from
the scene of the erime. Weaver told the police that he
had participated in the robbery and that a person known
to him as “Skinny”’ Gilbert was his accomplice. He told
the officers that Gilbert lived in Apartment 28 of “a
Hawaiian sounding named apartment house” on Los
Feliz Boulevard. This information was given to the Fed-
eral Bureau of Investigation and was broadesst to a field
agent, Kiel, who was instructed to find the apartment.
Kiel located the “Lanai,” an apartment on Los Feliz
Boulevard, at about 1 p. m., informed the radio control,
and engaged the apartment manager in converdation.
While they were talking, 2 man gave a key to the man-
ager and told her that he was going to San Francisco for
a few days. Agent Kiel learned from the manager that
Flood, one of the two men who had rented Apartment 28
the previous day, was the man who had just turned in the
key and left by the rear exit. The agent ran out into
the alleyway but saw no one. - C

In the meantime, the federal officers learned from
Weaver that Gilbert was registered under the name of
Flood. They also learned that three men may have been
involved in the robbery—the two who entered the bank
and a third driving the getaway car. About 1:10 p. m.,
additional federal agents arrived at the apartment, in
response to Agent Kiel’s radio summons. Kiel told them
that the resident of Apartment 28 was a Robert Flood
who had just left. The agents obtained a key from the
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manager, entered the apartment and searched for a per-
son or a hiding place for a person. They found no one.
But they did find an envelope containing pictures of
petitioner; the pictures were seized and shown to bank
employees for identification. The agents also found a
notebook containing a didgram of the area surrounding
"the bank, a clip from an automatic pistol, and a bag
containing rolls of coins bearing the marking of the
robbed bank. On the basis of this information, a search
warrant was issued, and the automatic clip, notebook, and
coin rolls were seized. Petitioner was arrested in Penn-
gylvania on February 26, The items seized during the
search of his apartment were introduced in evidence at
. his trial for murder.

The California Supreme Court justified the search on
the ground that the police were in hot pursuit of the
* suspected bank robbers. The entry of the apartment was
lawful. The subsequent search and seizure was lawful
since the officers were trying to further identify suspects
and to faclhtate continued pursuit. 63 Cal. 2d 690, 408
- P. 2d 365. -

. I have set forth the testimony relating to the search
..more fully in the Appendix to this opinion. For the
reasons stated there, I cannot agree that “the facts do
not appear with sufficient clarity to enable us to decide”
the serious’ question presented.

Since the search and seizure took place without a
warrant, it can stand only if it comes within one of the
narrowly defined exceptions to the rule that a search
end seizure ‘must rest upon a validly executed search
warrant. See, e. g., United States v. Jeffers, 342 U. S.
48, 51; Jones v. United States, 357 U. S. 493; Rios v.
Umted States, 364 U. 8. 253, 261; Stoner v. California,
", 376 U. S. 483, 486. One of these exceptions is that offi-
cers having probable cause to arrest may enter a dwell-
ing to make the arrest and conducﬂt_; a contemporaneous
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search of the place of arrest “in order to find a.nd ,
seize things connected with the crinie as its fruits.or

as the means by which it was committed; as well as

weapons anfl other things to effect an escape from cus--
tody.” Agmello v. United States, 269 U.'S. 20, 30.

This, of course, assumes that an arrest has been made, -
and that the search “is substantially contemporaneous
with the arrest and is confined to the immediate vicinity -
of the arrest.” Stoner v. Cahjomza:, supra, at 486, In
this case, the exemption is,not apphcable smce the arrest
was made many days after the sea.rch and at a loca.tlon far
removed from the search. = | '

Here, the officers entered_the a.part.ment searchEd for .
petitioner and did not find h1m Nevertheless, they con-
tinued searching the apartment and geized the pictures;
the inescapaple conclusion is that they were searching for
evidence linking petitioner to the bank robbery, not for
the suspected robbers.. The court below said that, having
legally entered the apartment, the officers “could properly
look through the apartment for anything that’could be
used to identify the suspects or to expedlt.e the pursu1t "
63 Cal. 2d, at 707, 408 P. 2d, at 375. .

Prior to this case, police could enter a.nd search a house
without a warrant only incidental to a valid arrest. If
this judgment stands, the police can "search a house for
evidence, even though the suspect i8 not arrested. . The
purpose of the search is, in the words of the California
Supreme Court, “limited to and incident to the purpose
of the officers’ entry”—that is, to- apprehend the sus-
pected criminal. Under that doctrine, the police are
given license to search for any-evidence linking the home-
owner with the crime. Certainly such evidence is well
calculated “to identify the suspects,” and will “expedite
the pursuit” since the police can then concentrate on the
person whose home has been ransacked. Ibid.
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The search and seizure in this case violates another
limitation, which concededly the ill-starred decision in
Harris v. United States, 331 U, S. 145, flouted, viz,
that a general search for evidence, even when the police
-are in “hot pursuit” or have a warrant of arrest, does
not make constitutiomal  a general search of a room or
of a house (United States v. Lefkowitz, 285 U. 8. 452,
463464). If it did, then the police, acting without a
“search warrant, could search more extensively than when
they have a. warrant. For the warrant must, as pre-
seribed by the Fourth Amendment, “particularly” de-
- seribe the “things to be seized.” As stated by the Court
in United States v. Lefkowits, supra, at 464:

“The authority of officers to search one’s house or
place of business contemporaneously with his lawful
" arrest therein upon a valid warrant of arrest cer-
< tainly-is not greater than that conferred by a search
~ warrant issued upon adequate proof and sufficiently
... describing the premises and the things sought to be
' obtained.* Indeed, the informed and deliberate deter-
-~ 'minations of magistrates empowered to issue war-
+ " rants a8 to what searches and seizures are permissible
.7 under the Constitution are to be preferred over the
.- hurried action of officers and others who may happen
-« .to make arrests, Security against unlawful searches
RS ) more likely to be attained by resort to search
.- warrants than by reliance upon the caution and
... sagacity, of petty officers while aeting under the
++ _excitement that attends the capture of persons
“ accused of crime,” !

" Indeed; if at the very start, there had been a search
' warrant authorizing the seizure of the automatic clip,
notebook, and coin rqlls, the envelope.containing pictures
of petitioner could not have been seized. “The require-
" ;ment that warrants ghall particularly describe the things
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to be seized . . . prevents the seizure of one thing under
a werrant deseribing another. As to what is to be taken,
nothing is left «to the discretion of the.officer executing
the warrant.” Marron v. United States, 2756 U. 8. 192,
196. Lo o . . I
The modern police technique of ransacking houses,
even to the point of seizing their entire contents as was
done in Kremen v. United States, 353 U. S. 346, is a
shocking departure from the philosophy of the Fourth
Amendment. For the kind’ of search conducted here
was indeed a general search. And if the Fourth Amend-
ment was aimed at any particular target it was aimed
at that. When we take that step; we resurrect one of
the deepest-rooted complaints that gave rise to our
Revolution. As the Court stated in. Boyd v. Umted
States, 116 U S, 616, 625: .

“The practice had obtained in the colomes of
issuing writs of assistance to the revenue officers,
empowering them, in their. discretion, to _search
suspected places for smuggled goods, which James
Otis pronounced ‘the worst instrument of arbitrary
power, the most destructive of English liberty, and
the fundamental principles of law, that ever was
found in an English law book’; since they"piaced
‘the liberty of every man in the hands of every '
petty officer” This was in February, 1761, in Bos-
ton, and the famous debate in which it occurred was
perhaps the most prominent event which inaugurated
the resistance of the colonies to the oppressions of
the mother country. ‘Then and there,’ said John
Adams, ‘then and there ‘was the first scene of the
first act of opposition to the arbitrary claims of Great
Britain. Then and there the child Independence
was born.” ”

I would not allow the general search to reappear on
the American scene.
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APPENDIX TO OPINION OF
MR. JUSTICE DOUGLAS.

As the Court notes, there is some confusion in the
record respecting the timing of events surrounding the
search and the breadth of purpose with which the search
was conducted. The confusion results from the testi-
mony of the agents involved.

. Agent Kiel testified that Agents Schlatter and Onsgaard
- arrived at the apartment at about 1:10 and entered the
apartment a minute or two after their arrival, Kiel
received the photographs from Agent Schlatter between
-1:28 and 1:30.

. Agent Schlatter testified that he, Agent Onsgaard and
gome. local police arrived &t the apartment about 1:05
and that Agent Crowley and one or two local police officers
~ arrived in another car at the same time. Schlatter briefly
talked to Kiel and the apartment manager and then
entered the apartment. Upon entering he saw no one.
~ He “made a very fast search of the apartment for a
person or a hiding place of a person’and . . . found
none.” This search took “a matter of seconds or a min-
_ute at the outside” and “[a]fter we had searched for [a}
person or persons, and no one was there, it then became
a matter of a stake-out under the assumption that the
person or persons involved would come back.” It
seemed to Schlatter that “an agent had [the photograph]
. in his hand,” when he first saw it, that it “was in the
hands of .an agent or an officer,” and Schlatter had “a
vague recollection that [the agent or officer told him he
had found it] in the bedroom .. ..” There were a
number of photographs. Schlatter took the photographs
" out ta Kiel and instructed him to take one of them to
the savings and loan adsociation and see if anyone there
could recognize the photograph. Schlatter testified that
he was in the apartment for about 30 minutes after mak-
ing the search and left other agents behind when he left.
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Agent Crowley testified that he entered the apa.rtment
“around 1:30, give or take a few minutes either way”
and that he would say that the dther officers had beeri
in the apartment less than five minutes before he entéred.
He believed that “the officers and the other agent who .
had been with [him] at the rear of the building when the
first entry was made, entered with [him].” .When
Crowley entered the apartment it *had already been'»
searched for people.” He received “instructions . . . to
look through the apartment for anything .we could ﬁnd
that we could use to identify or continue the pursuit of -
this person without conducting a detailed search.”” ~ In
the bedroom, on the dresser, Crowley saw an envelopé
bearing the name “Marlboro Photo Studio”; it appeared
to him to be an envelope conteining photos and he -
could see that ‘there was something mmde - Crowley
opened the envelope and saw several coples of photo- .
graphs, He discussed the matter with' “Onsgaard who
was in charge in the building and he instructed [Crowley]
to give it to another agent for him to utilize in pyfduing
the investigation, and [he was] reasonably certain that
that agent was- Mr. Schlatter.” This was about 1:30 ac-
cording to Crowley. In the course of his search which
turned up the photographs, Crowley “turried over [items]
to see what was on the reverse, such as business cards,
sales slips from local stores, that sort of itemx which might
have been folded and would appear to possibly contain
information of value to pursnit.” He relayed the infor-
mation obtained in this manner to the man coordinating
the operation. Crowley remamed in the apartment unt.ll
the next morning. ’

Agent Townsend testified that he arrived at the apart-
ment “[s]ometime between perhaps 1:30 and 2:00.”
Within an hour of his arrival, he began a search. Town-
send testified that he, Agent Crowley, another agent and
a local officer “looked through the bedroom closet and
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the dresser and 1 think the headstand.” This was after
it was known: that no one, other than agents and police
officers; -was in the apartment, Townsend stated that
the agents and officers were “[i]ln and out of the bed-
room,” that he found money in the bedroom dresser
about an hout after he arrived in the apartment, and |
. that he could not “say specifically” whether Crowley was
" there at that time.

Thus, :there is some conflict regarding the times at
" which the events took place and with respect to the
nature of the searches conducted by the various officers.
~ The way I read the record, however, it is not in such a
~ state “that the facts do not appear with sufficient clarity
i to enable us to decide” the question presented. Crowley’s
* ‘testimony that he came upon the photographs while
~gearching “‘for anything . . . that we could use to identify
.~ or continue the pursuit” stands uncontradicted, as does
- his .testimony that the apartment had already been
. searched for a person prior to his search uncovering the
photographs. Schlatter’s testimqny that the operation
. “became’a matter of a stake-out” after the unsuccessful
. wearch for-a person does not contradict Crowley's testi-
" mony. A search for identifying evidence is certainly
. compatible with & “stake-out.” And Crowley best knew
‘what he was doing when he discovered the photographs.
.~ Nor does.Townsengl’s testimony that he and others, per-
* haps including Crowley, conducted a detailed search con-

fliet with Crowley’s testimony. First, the record indicates
that the detailed search was conducted after the photo-
; 'E:grn.phs liad been found. According to the testimony of
~ Kiel and’ Schlatter, Schlatter gave the photographs to
Kiel at about 1:30; accordmg to Townsend, he arrived

" sometime between 1:30 and 2. Second, even if the
y ,detailed search” took place before Crowley found the
" . photographs and. Crowley participated in that search,
sthat does not indicate that Crowley’s search which turned
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up the photographs was more limited than Crowley
claimed. If anything, it would:indicate that his search
was more genefal than he statéd, Finally, Townsend’s
testimony as to the general search does not conflict with
Schlatter’s testimony that the operation became a “stake--
out” after the suspect was not found. As I have said,
a “stake-out” does not preclude a detailed search. for’
evidence. And, the record indicates that Schlatter was
not in the apartment when Townsend and the others
conducted the detailed seareh. . - T _

The way I read the record, the photographs were d.\s-
covered in the course of a general search for evidence
But even if Crowley is not believed and his testimony
relating to the nature of his search is thrown out and it is
simply assumed that he came upon the envelope in the
course of a sedrch for the suspect, there was no reason to
pry into the envelope and seize the pwturea—-—other than
to obtain evidence. An envelope would contain nelther
the suspect nor the weapon. 5

MR, Justice WHITE, whom MR. Justice HarLAN and
MR. JusTiCE STEWART join, concurring in part and dis-
senting in part. -

T concur in Parts I, I, and III of the Court’s oplmon
but for the reasons atated in my separate opinion in-
United States v. Wade, ante, p. 250, I dissent from
Part IV of the Court’s opinion and would therefore
affirm the judgment of the Supreme Court of California.

MR. Justice Fortas, with whom THE CHIEF JUSTICE
joins, concurring in partrand-disienting in part.

I concur in the result-—the vacation of the judgment
of the California Supreme Court and the remand of the
case—but I do not believe that it is adequate. I would
reverse and remand for a new trial on the additional
ground that petitioner was entitled by the Sixth and
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Fourteenth Amendments to be advised that he had a
rlght to. counsel before and in connection with his
“response -to the prosécutor’s demand for a handwriting
exemplar.

1. The giving of a handwriting exemplar is a “criti-
cal stage” of theé proceeding, as my Brother BLACK states.
It is & “critical stage” as much a8 is a lineup. See United
States v. Wade, ante, p. 218. Depending upon circum-
stances, both may be inoffensive to the Constitution,
totally fair to the accused, and entirely reliable for the
. administration of justice, On the other hand, each may
* be constitutionally offensive, totally unfair {o the accused,
and prejudicial to the ascertainment of truth. An accused
whose handwriting exemplar is sought needs counsel: Is
he to write “Your money or your life?” Is he to emulate
. the holdup note by using red ink, brown paper, large

letters, ete.? Is the demanded handwriting exemplar, in
effect, an inculpation—a confession? Cf. the eloquent
arguments as to the need for counsel, in the Court’s
opinion in United States v. Wade, supra.

+. 2, The Court today appears to hold that an aceused
_may be compelled to give a handwriting exemplar. Cf.
Schmerber v. California, 384 U. S. 757 (1966). Presum-
"ably, he may be punished if he adamantly refuses, Un-
like blood, handwriting cannot be extracted by a doctor
from an accused’s veins while the accused is subjected to
physical restraint, which Schmerber permits. So pre-
sumably, on the basis of the Court’s decision, trial courts
may hold an accused in contempt and keep him in jail— -
. indefinitely—until he gives a handwriting exemplar,

- This decision goes beyond Schmerber. Here the ac-
cused, in the absence of any warning that he has a right
" to counsel, is compelled to cooperate, not merely to sub-
mit; to engage in a volitional act, not merely to suffer
thg inevitable consequences of arrest and state custody;
to take affirmative action which may not merely identify
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him, but tie him directly to the crime.. 1,dissented. in
. Schmerber. For reasons stated in my separate opinion
in United States v, ‘Wade supra, 1 tegard.the: extenslon
of Schmerber as 1mpermlsslb1e

In Wade, the accused, who is compelled to utter the
words used by the criminal in the heat of his act, has at
least the comfort of counsel—even if the ‘Court denies
‘that the accused may refuse to speak the words—because
the compelled utterance occurs m the course of a lineup.
In the present case, the Court depnves him of even this
source of comfort and whatever protectlgn_ counsel’s
ingenuity could provide in face of the Court’s opinion.
This is utterly insupportable, in my respectful opinion. -
This is not like fingerprinting, measuring, photograph-
ing—or even bloodrtaking, It is a process involving the
use of discretion. It is capable of abuyse.” It is in the
stream of inculpation. Cross-examination can play only
a limited role in offsetting false inference or misleading
coincidence from a *“stacked” handwriting exempfhr.
The Court’s reference to the efficacy of cross-examination
in this situation is much more of a comfort to an appel-
late court than a source of solace to the defendant and
his counsel.

3. I agree with the Court's condemnatfon of the
lineup identifications here and the consequent in-court
identifications, and I join in this part of its opinion. I
would also reverse and remand for a new trial hecause
of the use of the handwriting exemplars which were un-
constitutionally obtained in the absence of advice to the
accused as to the availability of-counsel. I could not
conclude that the violation of the privilege against self-
incrimination implicit in the facts relating to the exem-
plars was waived in the absence of advice as to counsel,
In re Gault, 387 U. S. 1, 4142 (1967); Mirandag v, Ari-
zona, 384 U. S. 436 (1968).
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 254. Argued February 16, 1987 —Decided June 12, 1967.

Petitioner was convicted and sentenced to death for murdering one
Dr. Behrendt. He had been arrested the day after the murder and
without being afforded time to retain counsel was taken by police
officers, to one of whom he was handcuffed, to be viewed at the
hospital by Mrs. Behrendt, who had becn seriously wounded by
her husband’s assailant. After observing him and hearing him
speak as directed by an officer, Mrs. Behrendt identified petitioner
as the murderer. Mrs. Behrendt and the officers testified at peti-
tioner's trial as to the hospital identification and she also made an
in-court identification of the petitioner. Following affirmance of
his conviction by the highest state court, petitioner sought habeas
corpus in the District Court claiming that Mrs. Behrendt's identi-
fication testimony violated his Fifth, Sixth, and Fourteenth Amend-
ment rights. The District Court after hearing argument on an
unrelated ¢laim dismissed the petition. The Court of Appeals,
en banc, vacated a panel decision reversing the dismissal of the
petition on constitutional grounds, and affirmed the Distriet Court.
Held :

1. The constitutional rule established in teday’s decisions in
United States v. Wade and Gilbert v. California, ante, pp. 218, 263,
bas application only to cases involving confrontations for identifi-
cation purposes conducted in the absence of counsel after this
date, Cf, Linkletter v. Walker, 381 U. S, 618; Tehan v. Shott,
382 U. 8. 408; Johnson v, New Jersey, 384 U. S, 719. Pp. 206-301.

2. Though the practice of showing suspects singly for purposes
of identification has been widely eondemned, a violation of due
process of law in the conduct of a confrontation depends on the
totality of the surrounding circumstances. There was no due
" =" process denial in the confrontation here since Mrs. Behrendt was
the only person who could exonerate the suspect; she could not
go to the police station for the usual lineup; and there was no
way of knowing how long she would live. Pp. 301-302.

355 F. 2d 731, affirmed.
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Leon B. Polsky argued the cause and filed briefs for
petitioner.

William Cahn argued the cause and filed a brief for
respondent.

H. Richard Uviller argued the cause and filed a brief
for the New York State District Attorneys’ Association,
as amicus curiae, urging affirmance.

Louis J. Lefkowilz, Attorney General, pro se, Samuel 4.
Hirshowitz, First Assistant Attorney General, and Barry
Mahoney, Assistant Attorney General, filed a brief for
the Attorney General of New York, as emicus curiae,
urging affirmance.

Mg. Justice BrRENNAN delivered the opinion of the
Court.

This federal habeas corpus proceeding attacks collat-
erally a state criminal conviction for the same alleged
constitutional errors in the admission of allegedly tainted
identification evidence that were before us on direct
review of the convictions involved in [United States v.
Wade, ante, p. 218, and Gilbert v. California, ante, p. 263.
This case therefore provides a vehicle for deciding the ex-
tent to which the rules announced in Wade and Gilbert—
requiring the exclusion of identification evidence which
is tainted by exhibiting the accused to identifying wit-
nesses before trial in the absence of his counsel—are to
be applied retroactively. See Linkletter v. Walker, 381
U. S. 618; Tehan v. Shott, 382 U. S. 406; Johnson v.
New Jersey, 384 U. 8. 719.* A further question is
whether in any event, on the facts of the particular con-

1 Although respondent did not raisc the bar of retroactivity, the
Attorney General of the State of New York, as amicus curiae, exten-
sively briefed the issue of retroactivity and petitioner, in his reply
brief, addressed himself to this question. Compare Mapp v. Ohio,
367 U. S. 643, 646, n. 3.
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frontation involved in this case, petitioner was denied
due process of law in violation of the Fourteenth Amend-
ment. Cf. Davis v. North Carolina, 384 U. 8. 737.

Dr. Paul Behrendt was stabbed to death in the kitchen
of his home in Garden City, Long Island, about midnight
August 23, 1961. Dr. Behrendt’s wife, also a physician,
had followed her husband to the kitchen and jumped at
the assailant. He knocked her to the floor and stabbed
her 11 times., The police found a shirt on the kitchen
floor and keys in a°pocket which they traced to petitioner.
They arrested him on-the afternoon of August 24. An
arraignment was promptly held but“was postponed until
petitioner could retain counsel.

Mrs. Behrendt was- hospitalized for major surgery to
save her life. The police, without affording petitioner
time to retain counsel, arranged with her surgeon to per-
mit them to bring petitioner to her hospital room about
noon of August 25, the day after the surgery. Petitioner
was handcuffed to one of five police officers who, with
two members of the staff of the District Attorney,
brought him to the hospital room. _Petitioner was the
only Negro in the room. Mrs. Behrendt identified him
fron her hospital bed after being. asked by an officer
whether he “was the man” and -after petitioner repeated
at the direction of an officer .a “few words for voice
identification.” None of the witmesses could recall the
words that were used. Mrs. Behrendt and the officers
testified at the trial to her identification of the petitioner
in the hospital room, and she also made an in-court iden-
tification of petitioner in the courtroom.

Petitioner was convicted and sentenced to death. The
New York Court’of Appeals affirmed without opinion.
I3 N. Y. 2d 1094, 196 N. E. 2d 65. Petitioner pro se
sought federal habeas corpus in the District Court for
the Southern District of New York. He claimed that
among other constitutional rights allegedly denied him
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at his trial, the admission of Mrs. Behrendt’s identifica-
tion testimony violated his rights under the Fifth, Sixth,
and Fourteenth Amendments because he had been com-
pelled to submit to the hospital room confrontation with-
out the help of counsel and under circumstances which
unfairly focused the witness’ attention on him as the
man believed by the police to be the guilty person. The
District Court dismissed the petition after hearing argu-
ment on an unrelated claim of an alleged invalid search
and seizure, On appeal to the Court of Appeals for the
Second Circuit a panel of that court initially reversed the
dismissal after reaching the issue of the admissibility of
Mrs. Behrendt’s identification evidence and holding it
inadmissible on the ground that the hospital room identi-
fication wviolated petitioner’s constitutional right to the
assistance of counsel. The Court of Appeals thereafter
heard the case en banc, vacated the panel decision, and
affirmed the District Court. 355 F. 2d 731. We granted
certiorari, 334 U. S. 1000, and set the case for argument
with Wade and Gilbert. We hold that Wade and Gilbert
affect only those cases and all future cases which involve
confrontations for identification purposes conducted in
the absence of counsel after this date. The rulings of
Wade and Gilbert are therefore inapplicable in the pres-
ent case. We think also that on the facts of this ease
petitioner was not deprived of due process of law in viola-
tion of the Fourteenth Amendment. The judgment of
the Court of Appeals is, therefore, affirmed.

L

Our recent discussions of the retroactivity of other
constitutional rules of criminal procedure make unneces-
sary any detailed treatment of that question here. Link-
letter v. Walker, supra; Tehan v. Shott, supra; Johnson
v. New Jersey, supra. “These cases establish the prin-
ciple that in criminal litigation concerning constitutional
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claims, ‘the Court may in the interest of justice make
the rule prospective . . . where the exigencies of the
gituation require such an application’. . . .” Johnson,
gupra, 384 U. 8., at 726-727. The criteria guiding reso-
lution of the question implicate (a) the purpose to be
served by the new standards, (b) the extent of the
reliance by law enforcement authorities on the old
standards, and (c¢) the effect on the administration of
justice of a retroactive application of the new standards.
“[T]he retroactivity or nonretroactivity of a rule is not
automatically determined by the provision pf the Con-
stitution on which the dictate is based. Each constitu-
tional rule of eriminal procedure has its own distinet
functions, its own background of precedent, and its own
impact on the administration of justice, and the way in
which these factors combine must inevitably vary with
the dictate involved.” Johnson, supra, at 728,

Wade and Gilbert fashion exclusionary rules to deter
law enforcement authorities from exhibiting an accused
to witnesses before trial for identification purposes with-
out notice to and in the absence of counsel. A convic-
tion which rests on a mistaken identification is a gross
miscarriage of justice. The Wade and Gilbert rules are
simed at minimizing that possibility by preventing the
unfairness at the pretrial confrontation that experience
has proved can occur and assuring meaningful examina-
tion of the identification witness’' testimony at trial.
Does it follow that the rules should be applied retro-
actively? We do not think so.

It is true that the right to the assistance of counsel
has been applied retroactively at stages of the prosecu-
tion where denidl of the right must almost invariably
deny a fair trial, for example, at the trial itself, Gideon v.
Wainwright, 372 U. S. 335, or at some forms of arraign-
ment, Hamilton v. Alabama, 368 U. S. 52, or on appeal,
Douglas v. California, 372 U. 8. 353. “The basic pur-
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pose of a trial is the determination of truth, and it is
self-evident that to deny a lawyer’s help through the
technical intricacies of a criminal trial or to deny a full
opportunity to appeal a conviction because the accused
is poor is to impede that purpose and to infect a erim-
inal proceeding with the clear danger of convicting the
innocent.” Tehan v. Shott, supra, at 416, We have
also retroactively applied rules of criminal procedure
fashioned to correct serious flaws in the fact-finding
proeess at trial. See for example Jackson v. Denno, 378
U. 8. 368. Although the Wade and Gilbert rules also are
aimed at avoiding unfairness at the trial by enhancing the
reliability of the fact-finding process in the area of identi-
fication evidence, “the question whether a constitutional
rule of eriminal procedure does or does not enhance the
reliability of the fact-finding process at trial is neces-
sarily a matter of degree.” Johnson v. New Jersey, supra,
at 728-729. The extent to which a condemned practice
infects the integrity of the truth-determining process at
trial is a “question of probabilities.” 384 U. 8., at 729.
Such probabilities must in turn be weighed against the
prior justified reliance upon the old standard and the
impact of retroactivity upon the administration of justice.

We have outlined in Wade the dangers and unfairness
inherent in confrontations for identification. The possi-
bility of unfairness at that point is great, both because
of the manner in which confrontations are frequently
conducted, and because of the likelihood that the aceused
will often be precluded from reconstructing what occurred
and thereby from obtaining a full hearing on the identi-
fication issue at trial. The presence of counsel will sig-
nificantly promote fairness at the confrontation and a
full hearing at trial on the issue of identification. We
have, therefore, concluded that the confrontation is a
“critical stage,” and that counse] is required at all con-
frontations. Tt must be recognized, however, that, unlike
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_ cases in which counsel is absent.at trial or on appeal,
it may confidently be assumed that confrontations for
identification can be and often have been conducted in
the absence of counsel with-scrupulous fairness and with-
out prejudice to the accused at trial. Therefore, while
we feel that the exclusionary rules set forth in Wade and
Gilbert are justified by the need to assure the integrity
and reliability of our system of justice, they undoubtedly
will affect cases in which no unfairness will be present.
Of course, we should also assume there have been injus-
ticcs in the past which could have been averted by
having counsel present at the copfrontation for identifi-
cation, just as there are injustices when counsel is absent
at trial. But the certainty and frequency with which
we can say in the confrontation cases that no injustice
occurred differs greatly enough from the cases involving
abscnce of counsel at trial or on appeal to justify treating
the situations as different in kind for the purpose of
retroactive application, especially in light of the strong
countervailing interests outlined below, and because it
remains open to all persons to allege and prove, as Stovall
attempts to do in this case, that the confrontation re-
sulted in such unfairness that it infringed his right to
due process of law. See Palmer v. Peyton, 359 F. 2d 199
(C. A. 4th Cir. 1966). * '
The unusual force of the countervailing considerations
strengthens our-conelusion in favor.of prospective appli-
cation. The law enforcement officials 'of the Federal
Government and: of all 50 States have heretofore pro-
ceeded on.the premise that the Constitution did not
"eql_llre-the presence of counsel at pretrial confrontations
for identification.” Today’s rulings were not foreshadowed
In our cases; no court announced such a requirement until
“fade. was decided by the Court of Appeals for the Fifth
Cirenit, 322 T2 557. The overwhelming majority of
American courts have always treated the evidence ques-
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tion not as one of admissibility but as one of eredibility
for the jury. Wall Eye-Witness Identification in Crim-
inal Cases 38. Law enforcement authorities fairly relied
on this virtually unanimous weight of authority, now no
longer valid, in conducting pretrial confrontations in
the absence of counsel. It is, therefore, very clear that
retroactive application of Wade and Gilbert “would seri-
ously disrupt the administration of our criminal laws.”
Johnson v. New Jersey, supra, at 731. In Tehan v.
"Shott, supra, we thought it persuasive against retro-
active application of the no-comment rule of Griffin v.
California, 380 U. S. 609, that such application would
have a serious impact on the six States that allowed
ecomment on an accused’s failure to take the stand. We
said, “To require all of those States now to void the
conviction of every person who did not testify at his
trial would have an impact upon the administration of
their criminal law so devastating as to need no elabora-
tion.” 382 U. 8, at 419. That impact is insignificant
eompared to the impact to be expected from retroactivity
of the Wade and Gilbert rules. At the very least, the
processing of current criminal calendars would be dis-
rupted while hearings were conducted to determine taint,
if any, in identification evidence, and whether in any
event the admission of the evidence was harmless error.
Doubtless, too, inquiry would be handicapped by the
unavailability of witnesses and dim memories. We con-
clude, therefore, that the Wade and Gilbert rules should
not be made retroactive.

We also conclude that, for these purposes, no distine-
tion is justified between convictions now final, as in the
instant case, and convictions at various stages of trial and
direct review. We regard the factors of reliance and
burden on the administration of justice as entitled to
such overriding significance as to make that distinetion
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unsupportable.? We recognize that Wade and Gilbert are,
therefore, the only victims of pretrial confrontations in
the absence of their counsel to have the benefit of the
rules established in their cases. That they must be given
that benefit is, however, an unavoidable consequence of
the necessity that constitutional adjudications not stand
as mere dictum. Sound policies of decision-making,
rooted in the command of Article ITI of the Constitution
that we resolve issues solely in concrete cases or contro-
versies® and in the possible effect upon the incentive of
counsel to advance contentions requiring a change in the
law,* militate against denying Wade and Gilbert the bene-
fit of today’s decisions. Inequity arguably results from
according the benefit of a new rule to the parties in the
case in which it is announced but not to other litigants
similarly situated in the trial or appellate process who
have raised the same issue® But we regard the fact
that the parties involved are chance beneficiaries as an
insignificant cost for adherence to sound principles of
decision-making.
II.

We turn now to the question whether petitioner, al-
though not entitled to the application of Wade and
Gilbert to his case. is entitled to relief on his claim
that in any event the confrontation conducted in this

2 Bchaefer, The Control of “Sunbursts”: Techniques of Prospective
Overruling, 22 Record of N. Y. C. B. A. 394, 408411 (1967).

? Note, Prospective Overruling and Retroactive Application in the
Federal Courts, 71 Yale L. J. 907, 930-933 (1962).

*8ee Mishkin, Foreword, The Supreme Court 1964 Term, 79
Harv, L. Rev. 56, 60-61 (1965).

®8¢e Mishkin,”n. 4, supra, at 61, n. 23; Bender, The Retro-
active Effect of an Overruling Constitutional Decision: Mapp v.
Ohio, 110 U. Pa. L. Rev. 650, 675-678 (1962); Schwartz, Retro-
activity, Reliability, and Due Process: A Reply to Professor Mishkin,
33 U. Chi. L. Rev. 719, 764 (1966).
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case was so unnecessarily suggestive and conducive to
irreparable mistaken identification that he was denied
due process of law. This is a recognized ground of
attack upon a conviction independent of any right to
counsel claim. Palmer v. Peyton, 359 F. 2d 199 (C. A,
4th Cir. 1966). The practice of showing suspects singly
to persons for the purpose of identification, and not as
part of a lineup, has been widely condemned.®* However,
a claimed violation of due process of law in the conduct
of a confrontation depends on the totality of the circum-
stances surrounding it, and the record in the present case
reveals that the showing of Stovall to Mrs, Behrendt in an
immediate hospital confrontation was imperative. The
Court of Appeals, en banc, stated, 355 F. 2d, at 735,

“Here was the only person in the world who could
possibly exonerate Stovall. Her words, and only
her words, ‘He is not the man’ could have resulted
in freedom for Stovall. The hospital was not far
distant from the courthouse and jail. No one knew
how long Mrs. Behrendt might live. Faced with
the responsibility of identifying the attacker, with
the need for immediate action and with the knowl-
edge that Mrs. Behrendt could not visit the jail, the
police followed the only feasible procedure and took -
Stovall to the hospital room. Under these circum-
‘stances, the usual! police station line-up, which
Stovall now argues he should have had, was out of
the question.”

The judgment of the Court of Appeals is affirmed. .
It is 80 ordered.

MR. Justice DovGLas is of the view that the depriva-
tion of the right to counsel in the setting of this ease

s See Wall, Eye-Witness Identification in Criminal Cases 26—40:
Paul, Identification of Accused Persons, 12 Austl, L. J. 42, 44 (1938);
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should be given retroactive effect as it was in Gideon v.
Wainwright, 372 U. S. 335, and in Douglas v. California,
372 U. S. 353. And see Linkletter v. Walker, 381 U. S.
618, 640 (dissenting opinion); Johnson v. New Jersey,
384 U. S. 719, 736 (dissenting opinion).

Mg. Justice Fortas would reverse and remand for a
new trial on the ground that the State’s reference at trial
to the improper hospital identification violated peti-
tioner's Fourteenth Amendment rights and was preju-

dicial. He would not reach the question of retroactivity
of Wade and Gilbert.

Mpg. JusticE WHITE, whom Mg, JusTicE HarLaN and
Mg. JusTICE STEWART join.

For the reasons stated in my separate opinion in
United States v. Wade, ante, p. 250, I perceive no con-
stitutional error in the identification procedure to which
the petitioner was subjected. I concur in the result and
in that portion of the Court’s opinion which limits appli-
cation of the new Sixth Amendment rule.

Mg. JusTicE BLaAcK, dissenting.

In United States v. Wade, ante, p. 218, and Gilbert v.
California, ante, p. 263, the Court holds that lineup identi-
fication testimony should be excluded if it was obtained by
exhibiting an accused to identifying witnesses before trial
in the absence of his counsel. I concurred in part in those
holdings as to out-of-court lineup identification on the
ground that the right to counsel is guaranteed in federal
courts by the Sixth Amendment and in state courts by the
Sixth and Fourteenth Amendments. The first question in
this case is whether other defendants, already in prison on

Williams & Hammelmann, Identification Parades, Part I, [1963]

Crim. L. Rev. 479, 48081, Frankfurter, The Case of Sacco and
Vanzetti 31-32.
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such unconstitutional evidence, shall be accorded the
benefit of the rule. In this case the Court holds that
the petitioner here, convicted on such unconstitutional
evidence, must remain in prison, and that besides Wade
and Gilberf, who are “chance beneficiaries,” no one can
invoke the rule except defendants exhibited in lineups
in the future. I dissent from that holding. It keeps
people serving sentences who were convicted through the
use of unconstitutional evidence. This is sought to be
justified on the ground that retroactive application of
the holding in Gilbert and Wade would somehow work a
“burden on the administration of. justice” and would
not serve the Court’s purpose “to deter law enforcement
authorities.” It seems to me that to deny this petitioner
and others like him the benefit of the new rule deprives
them of a constitutional trial and perpetrates a rank
discrimination against them. Once the Court determines
what the Constitution says, I do not believe it has the
power, by weighing “countervailing interests,” to legis-
late a timetable by which the Constitution’s provisions
shall become effective. For reasons stated in my dissent
in Linkletter v. Walker, 381 U. 8. 618, 640, 1 would
hold that the petitioner here and every other person
in jail under convictions based on unconstitutional evi-
dence should be given the advantage of today’s newly
announced constitutional rules.

The Court goes on, however, to hold that even though
its new constltutlona] rule about the Sixth Amend-
ment’s richt to counsel cannot help this petitioner, he is
nevertheless entitled to a consideration of his claim, *
dependent of any right to counsel claim,” that his identi-
fication by one of the victims of the robbery was made
under circumstances so “unfair’” that he was denied
“due process of law” guaranteed by the Fourteenth
Amendment. Although the Court finds petitioner’s claim
without merit, I dissent from its holding that a general
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claim of “unfairness” at the lineup is “open to all per-
sons to allege and prove.” The term “due process of
law” is a direct descendant of Magna Charta’s promise
of a trial according to the “law of the land” as it has
been established by the lawmaking agency, constitu-
tional or legislative. No one has ever been able to
point to a word in our constitutional history that shows
the Framers ever intended that the Due Process Clause
of the Fifth or Fourteenth Amendment was designed
to mean any more than that defendants charged with
crimes should be entitled to a trial governed by the laws,
constitutional and statutory, that are in existence at
the time of the commission of the crime and the time of
the trial. The concept of due process under which the
Court purports to decide this question, however, is that
this Court looks at “the totality of the circumstances” of a
particular case to determine in its own judgment whether
they comport with the Court’s notions of decency, fair-
ness, and fundamental justice, and, if so, declares they
comport with the Constitution, and, if not, declares they
are forbidden by the Constitution. See, e. g., Rochin v.
California, 342 U. S. 165. Such a constitutional formula
substitutes this Court’s judgment of what is right for
what the Constitution declares shall be the supreme law
of the land.  This due process nitinn nroesadgas though
our written Constitution, designed to grant limited
powers to government, had neutralized its limitations by
using the Due Process Clause to authorize this Court to
overnide its written limiting language by substituting
the Court’s view of what powers the Framers should
have granted government. Once again I dissent from
any such view of the Constitution. Where accepted,
its result is to make this Court not a Constitution-
mterpreter but a day- to-day Constitution-maker.

Rt o Woho Then Tepooes MMeccsseould possibly
be construed as giving such latitudinarian powers to the
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Court, 1 would still think the Court goes too far in hold-
ing that the courts can look at the particular circum-
stances of each identification lineup to determine at large
whether they are too *“suggestive and conducive to irrep-
arable mistaken identification” to be constitutional. That
result is to freeze as constitutional or as unconstitutional
the circumstances of each case, giving the States and the
Federal Government no permanent constitutional stand-
ards. It also transfers to this Court power to determine
what the Constitution should say, instead of performance
of its undoubted constitutional power to determine what
the Constitution does say. And the result in. this par-
ticular case is to put into & constitutional mould a rule
of evidence which I think is plainly within the consti-
tutional powers of the States in creating and enforcing
their own criminal laws. I must say with all deference
that for this Court to hold that the Due Process Clause
gives it power to bar state introduction of lineup testi-
mony on its notion of fairness, not because it violates
some specific constitutional prohibition, is an arbitrary,
wholly capricious action.

I would not affirm this case but would reverse and
remand for consideration of whether the out-of-court
lineup identification of petitioner was, under Chapman
v. California, 386 U. 8. 18, harmless error. If it was
not, petitioner is entitled to a new trial because of a
denial of the right to counsel guaranteed by the Sixth
Amendment which the Fourteenth Amendment makes
obligatory on the States.
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Exuipir 30

SUPREME COURT OF THE UNITED STATES
No. 410.—Ocroer TeErM, 1967.
Gary Duncan, Appellant,

v,
State of Louisiana.

On Appeal From the Supreme
Court of Louisiana.

[May 20, 1968.]

Mg. JusticE WHITE delivered the opinion of the
Court.

Appellant, Gary Duncan, was convicted of simple
battery in the Twenty-fifth Judicial Distriect Court of
Louisiana. Under Louisiana law simple battery is a
misdemeanor, punishable by two years’ imprisonment
and a $300 fine. Appellant sought trial by jury, but
because the Louisiana Constitution grants jury trials only
in cases in which capital punishment or imprisonment at
hard labor may be imposed, the trial judge denied the
request. Appellant was convicted and sentenced to serve
60 days in the parish prison and pay a fine of $150. Ap-
pellant sought review in the Supreme Court of Louisiana,

iLa. Const., Art. VII, §41:

“ .. All cases in which the punishment may not be at hard
labor shall . . . be tried by the judge without a jury. Cases, in
which the punishment may be at hard labor, shall be tried by a
jury of five, all of whom must coneur to render a verdict; cases, in
which the punishment is necessarily at hard labor, by a jury of
twelve, nine of whom must coneur to render a verdict; cases in
which the punishment may be capital, by a jury of twelve, all of
whom must concur to render a verdict.”

La. Rev. Stat. § 14:35 (1950):

“Simple battery is a battery, without the consent of the victim,
committed without a dangerous weapon,

“Whoever commits a simple battery shall be fined not more than
three hundred dollars, or imprisoned for not more than two years,
or both.”
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agserting that the denial of jury trial violated rights guar-
anteed to him by the United States Constitution. The
Supreme Court, finding “no error of law in the ruling
complained of,” denied appellant a writ of certiorari.?
Pursuant to 28 1. 8. C. § 1257 (2) appellant sought review
in this Court, alleging that the Sixth and Fourteenth
Amendments to the United States Constitution secure
the right to jury trial in state criminal prosecutions
where a sentence as long as two years may be imposed.
We noted probable jurisdiction,® and set the case for oral
argument with No. 52, Bloom v. Illinois, post, p. —.

Appellant was 19 years of age when tried. While driv-
ing on Highway 23 in Plaquemines Parish on October 18,
1966, he saw two younger cousins engaged in a conversa-
tion by the side of the road with four white boys. Know-
ing his cousins, Negroes who had recently transferred to
a formerly all-white high school, had reported the occur-
rence of racial incidents at the school, Duncan stopped
the car, got out, and approached the six boys. At trial
the white boys and a white onlooker testified, as did ap-
pellant and his cousins. The testimony was in dispute on
many points, but the witnesses agreed that appellant and
the white boys spoke to each other, that appellant en-
couraged his cousins to break off the encounter and enter
his car, and that appellant was about to enter the car
himself for the purpose of driving away with his cousins.
The whites testified that just before getting in the car ap-
pellant slapped Herman Landry, one of the white boys,
on the elbow. The Negroes testified that appellant had
not slapped Landry, but had merely touched him. The
trial judge concluded that the State had proved beyond
a reasonable doubt that Duncan had committed simple
battery, and found him guilty.

2250 La. 253, 195 So. 2d 142 (1967).
2389 U. 8. 809 (1967).
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The Fourteenth Amendment denies the States the
power to “deprive any person of life, liberty, or property,
without due process of law.” 1In resolving conflicting
claims concerning the meaning of this spacious language,
the Court has looked increasingly to the Bill of Rights
for guidance; many of the rights guaranteed by the first
eight Amendments to the Constitution have been held
to be protected against state action by the Due Process
Clause of the Fourteenth Amendment. That clause now
protects the right to compensation for property taken
by the State;* the rights of speech, press, and religion
covered by the First Amendment; * the Fourth Amend-
ment rights to be free from unreasonable searches and
seizures and to have excluded from criminal trials any
evidence illegally seized; ® the right guaranteed by the
Fifth Amendment to be free of compelled self-incrimina-
tion;” and the Sixth Amendment rights to counsel?
to a speedy ® and public *° trial, to confrontation of op-
posing witnesses,” and to compulsory process for
obtaining witnesses.!?

The test for determining whether a right extended
by the Fifth and Sixth Amendments with respect to fed-
eral criminal proceedings is also protected against state
action by the Fourteenth Amendment has been phrased
in a variety of ways in the opinions of this Court. The
question has been asked whether a right is among those

* Chicago, B. & Q. R. Co. v. Chicage, 166 U. S. 226 (1897).
5 Bee, e. g., Fiske v. Kansas, 274 U, 8, 380 (1927).

58ee Mapp v. Ohio, 367 U. 8. 643 (1961).

" Malloy v. Hogan, 378 U. §. 1 (1964}.

8 Gideon v. Wamwnright, 372 U. 8. 335 (1963).

® Klopfer v. North Carolina, 386 U. 8. 213 (1967).

10 In re Oliver, 333 U. 8. 257 (1948).

11 Pointer v. Texas, 380 U. 8. 400 (1965).

12 Washington v. Texas, 388 U. S. 14 (1967).
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‘“*fundamental principles of liberty and justice which
lie at the base of all our civil and political institutions,’ ”
Powell v. Alabama, 287 U, 8. 45, 67 (1932); ** whether
it is “basic in our system of jurisprudence,” In re Oliver,
333 U. 8. 257, 273 (1948); and whether it is “a funda-
mental right, essential to a fair trial,” Gideon v. Wain-
wright, 372 U. 8. 335, 343-344 (1963); Malloy v. Hogan,
378 U. S. 1, 6 (1964); Pointer v. Texas, 380 U. S, 400,
403 (1965). The claim before us is that the right to
trial by jury guaranteed by the Sixth Amendment meets
these tests. The position of Louisiana, on the other
hand, is that the Constitution imposes upon the States
no duty to give a jury trial in any criminal case, regard-
less of the seriousness of the crime or the size of the
punishment which may be imposed. Because we believe
that trial by jury in eriminal cases is fundamental to
the American scheme of justice, we hold that the Four-
teenth Amendment guarantees a right of jury trial in
all criminal cases which—were they to be tried in a fed-
eral court—would come within the Sixth Amend-
ment’s guarantee,’* Since we consider the appeal be-

13 Quoting from Hebert v. Lowisiana, 272 U. 8. 312, 316 (1926).

34 In one sense recent cases applying provigions of the first eight
amendments to the States represent a new approach to the “incorpo-
ration” debate. Earlier the Court can be seen as having asked,
when inquiring into whether some particular procedural safeguard
was required of a State, if a civilized system could be imagined that
would not accord the particular protection. For example, Palko v.
Connecticut, 302 U. 8. 319, 325 (1937), stated: “The right to trial
by jury and the immunity from prosecution except as the result of
an indictment may have value and importance. Even so, they are
not of the very essence of a scheme of ordered liberty . . .. Few
would be so narrow or provincial as to maintain that a fair and
enlightened system of justice would be impossible without them.”
The recent cases, on the other hand, have proceeded upon the valid
assumption that state criminal processes are not imaginary and
theoretical schemes but actual systems bearing virtually every char-
acteristic of the common-law system that has been developing con-



779

fore us to be such a case, we hold that the Constitution
was violated when appellant’s demand for jury trial was
refused.

temporaneously in England and in this country. The question
thus is whether given this kind of system a particular procedure is
fundamental—whether, that is, a procedure is necessary to an Anglo-
American Ttegime of ordered liberty. It is this sort of inquiry
that can justify the conclusions that state courts must exclude
evidence seized in violation of the Fourth Amendment, Mapp v.
Ohio, 367 U. 8. 643 (1961); that state prosecutors may not com-
ment on a defendant’s failure to testify, Grifin v. California, 380
U. 8. 609 (1965); and that criminal punishment may not be im-
posed for the status of narcotics addiction, Robinson v. California,
370 U. 8. 660 (1962). Of immediate relevance for this case are
the Court’s holdings that the States must comply with certain
provisions of the Sixth Amendment, specifically that the States
may not refuse a speedy trial, confrontation of witnesses, and the
assistance, at state expense if necessary, of counsel. See cases
cited in nn, 812, supra, Of each of these determinations that a
constitutional provision originally written to bind the Federal Gov-
ernment should bind the States as well it might be said that the
limitation in question is not necessarily fundamental to fairness in
every criminal system that might be imagined but is fundamental in
the context of the criminal processes maintained by the American
States.

When the inquiry is approached in this way the question whether
the States can impose criminal punishment without granting a jury
trial appears quite different from the way it appeared in the older
cases opining that States might abolish jury trial. See, e. g., Maz-
well v. Dow, 176 U. 8. 581 (1900). A criminal process which was
fair and equitable but used no juries is easy to imagine. It wouid
make use of alternative guarantees and protections which would
serve the purposes that the jury serves in the English and American
systems. Yet no American State has undertaken to construet such
a system. Instead, every Amerncan State, including Louisiana, uses
the jury extensively, and imposes very serious punishments only
after a trial at which the defendant has a right to a jury’s verdiet.
In every State, ineluding Louisiana, the structure and style of the
criminal process—the supporting framework and the subsidiary
procedures—atre of the sort that naturally complement jury trial,
and have developed in connection with and in reliance upon jury
trial.
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The history of trial by jury in criminal cases has been
frequently told.® It is sufficient for present purposes
to say that by the time our Constitution was written,
jury trial in ecriminal cases had been in existence in
England for several centuries and carried impressive
credentials traced by many to Magna Carta® Its
preservation and proper operation as a protection against
arbitrary rule were among the major objectives of the
revolutionary settlement which was expressed in the
Declaration and Bill of Rights of 1689. In the 18th
century Blackstone could write:

“Our law has therefore wisely placed this strong and
two-fold barrier, of a presentment and a trial by
jury, between the liberties of the people and the
perogative of the crown. It was necessary, for pre-
serving the admirable balance of our constitution,
to vest the executive power of the laws in the
prince: and yet this power might be dangerous and
destructive to that very constitution, if exerted
without check or control, by justices of oyer and
terminer occasionally named by the crown; who
might then, as in France or Turkey, imprison, dis-
patch, or exile any man that was obnoxious to the
government, by an instant declaration that such is
their will and pleasure. But the founders of the
English law have, with excellent forecast, contrived
that . . . the truth of every accusation, whether
preferred in the shape of indictment, information, or
appeal, should afterwards be confirmed by the unani-

15K, g, W. Forsyth, History of Tral by Jury (1852); J. B.
Thayer, A Preliminary Treatize on Evidence at the Common Law
(1898); W. 8. Holdsworth, History of English Law (3d ed. 1922).

18 F g, 4 W. Biackstone, Commentaries on the Laws of England
349 (Cooley ed. 1899). Historians no longer accept this pedigree.
See, e. g., 1 F. Pollock & F. M. Maitland, The History of English
Law Before the Time of Edward I, at 173, n. 3 (2d ed. 1909).
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mous suffrage of twelve of his equals and neighbours,
indifferently chosen and superior to all suspicion.”

Jury trial came to America with English colonists, and
received strong support from them. Royal interference
with the jury trial was deeply resented. Among the
resolutions adopted by the First Congress of the Ameri-
can Colonies (the Stamp Act Congress) on October 19,
1765—resolutions deemed by their authors to state “the
most essential rights and liberties of the colonists” **—
was the declaration:

“That trial by jury is the inherent and invaluable
right of every British subject in these colonies.”

The First Continental Congress, in the resolve of Octo-
ber 14, 1774, objected to trials before judges dependent
upon the Crown alone for their salaries and to trials in
England for alleged crimes committed in the colonies;
the Congress therefore declared:

“That the respective colonies are entitled to the com-
mon law of England, and more especially to the great
and inestimable privilege of being tried by their
peers of the vicinage, according to the course of that
law.” 19

The Declaration of Independence stated solemn objec-
tions to the King making “judges dependent on his will
alone, for the tenure of their offices, and the amount
and payment of their salaries,” to his “depriving us, in
many cases, of the benefits of trial by jury,” and to his
“transporting us beyond the seas to be tried for pre-
tended offenses.”” The Constitution itself, in Art. III,
§ 2, commanded:

“The Trial of all Crimes, except in cases of Impeach-
ment, shall be by Jury; and such Trial shall be held

17 fd., at 349-350.
18 R. Perry, ed., Sources of Qur Liberties 270 (1959).
10 Id., at 288.
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in the State where the sald Crimes sghall have been
committed.”

Objections to the Constitution because of the absence
of a bill of rights were met by the immediate submis-
sion and adoption of the Bill of Rights. Included was
the Sixth Amendment which, among other things,
provided:

“In all eriminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impar-
tial jury of the State and distriet wherein the erime
shall have been committed.” *

The constitutions adopted by the original States
guaranteed jury trial. Also, the constitution of every
State entering the Union thereafter in one form or
another protected the right to jury trial in eriminal
cases,

Even such skeletal history is impressive support for
considering the right to jury trial in criminal cases to
be fundamental to our system of justice, an importance
frequently recognized in the opinions of this Court. For
example, the Court has said:

“Those who emigrated to this country from England
brought with them this great privilege ‘as their

20 Among the proposed amendments adopted by the House of
Representatives in 1789 and submitted to the Senate was Article
Fourteen:

“No State shall infringe the right of trial by Jury in criminal cases,
nor the rights of conscience, nor the freedom of speech, or of the
DI‘ESS.”

The Senate deleted this article in adopting the amendments which
became the Bill of Rights. Journal of the First Session of the
Senate 72 (1820}; 1 Annals of Congress 76 (1834); Brennan, The
Bill of Rights and the States, in E. Cahn, The Great Rights 69
(1963); E. Dumbauld, The Bill of Rights 46, 215 (1957). This
relatively clear indication that the framers of the Sixth Amendment
did not intend its jury trial requirement to bind the States is, of
course, of little relevance to interpreting the Due Process Clause
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birthright and inheritance, as a part of that admir-
able common law which had fenced around and
interposed barriers on every side against the ap-
proaches of arbitrary power.”” #

Jury trial continues to receive strong support. The
laws of every State guarantee a right to jury trial in
serious criminal cases; no State has dispensed with it;
nor are there significant movements underway to do so.
Indeed, the three most recent state constitutional revi-
sions, in Maryland, Michigan, and New York, carefully
preserved the right of the accused to have the judgment
of a jury when tried for a serious crime.”

We are aware of prior cases in this Court in which
the prevailing opinion contains statements contrary to
our holding today that the right to jury trial in serious
criminal cases is a fundamental right and hence must
be recognized by the States as part of their obligation
to extend due process of law to all persons within their
jurisdiction, Louisiana relies especially on Mazwell v.
Dow, 176 U. S. 581 (1900); Palko v. Connecticut, 302
U. 8. 319 (1937) ; and Snyder v. Massachusetts, 291 U, S.
97 (1934). None of these cases, however, dealt with a
State which had purported to dispense entirely with a
jury trial in serious criminal cases. Mazxwell held that

of the Fourteenth Amendment, adopted specifically to place limita-
tions upon the States. Cf. Fiske v. Kansas, 274 U. 8. 380 (1927);
Gitlow v. New York, 268 U. 5. 652, 666 (1925).

21 Thompson v. Utah, 170 U, 8. 343, 349-350 (1898), quoting 2
J. Story, Commentaries on the Constitution of the United States
§1779. See also frvin v. Dowd, 366 U. 8. 717, 721-722 (1961);
United States ez rel. Toth v. Quarles, 350 U. 8, 11, 16 (1955);
Ez parte Milligan, 4 Wall. 2, 122-123 (1886); People v. Garbutt,
17 Mich. 9, 27 (1868).

22 Proposed Maryland Constitution, Art. 1, § 1.07 (defeated at ref-
erendum May 14, 1968); Michigan Constitution, Art, 1, § 14; Pro-
posed New York Constitution, Art. 1, § 7b (defeated at referendum
Nov. 7, 1967).
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no provision of the Bill of Rights applied to the States—
a position long since repudiated—and that the Due
Process Clause of the Fourteenth Amendment did not
prevent a State from trying a defendant for a noncapital
offense with fewer than 12 men on the jury. It did not
deal with a case in which no jury at all had been pro-
vided. In neither Palko nor Snyder was jury trial actu-
ally at issue, although both cases contain important dicta
asserting that the right to jury trial is not essential to
ordered liberty and may be dispensed with by the States
regardless of the Sixth and Fourteenth Amendments.
These observations, though weighty and respectable, are
nevertheless dicta, unsupported by holdings in this Court
that a State may refuse a defendant’s demand for a jury
trial when he is charged with a serious crime. Perhaps
because the right to jury trial was not directly at stake,
the Court’s remarks about the jury in Palko and Snyder
took no note of past or current developments regarding
jury trials, did not consider its purposes and functions,
attempted no inquiry into how well it was performing
its job, and did not discuss possible distinetions be-
tween ctvil and criminal cases. In Malloy v. Hogan,
supra, the Court rejected Palko’s discussion of the self-
incrimination clause. Respectfully, we reject the prior
dicta regarding jury trial in criminal cases.

The guarantees of jury trial in the Federal and State
Constitutions reflect a profound judgment about the way
in which law should be enforced and justice administered.
A right to jury trial is granted to criminal defendants
in order to prevent oppression by the Government.™

23 “The [jury trial] clause was eclearly intended to protect the
accused from oppression by the Government . . . . Singer v. United
States, 380 U. 8. 24, 31 (1965).

“ .. The first object of any tyrant in Whitehali would be to
make Parliament utterly subservient to his will; and the next to
overthrow or diminish trial by jury, for no tyrant could afford to
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Those who wrote our constitutions knew from history
and experience that it was necessary to protect against
unfounded criminal charges brought to eliminate enemies
and against judges too responsive to the voice of higher
authority. The framers of the constitutions strove to
create an independent judiciary but insisted upon further
protection against arbitrary action. Providing an ac-
cused with the right to be tried by a jury of his peers
gave him an inestimable safeguard against the corrupt
or overzealous prosecutor and against the compliant,
biased, or eccentric judge. If the defendant preferred
the common-sense judgment of a jury to the more
tutored but perhaps less sympathetic reaction of the
single judge, he was to have it. Beyond this, the jury
trial provisions in the Federal and State Constitutions
reflect a fundamental decision about the exercise of offi-
cial power—a reluctance to entrust plenary powers over
the life and liberty of the citizen to one judge or to a
group of judges. Fear of unchecked power, so typical
of our State and Federal Governments in other respects,
found expression in the oriminal law in this insistence
upon community participation in the determination of
guilt or innocence. The deep commitment of the Nation
to the right of jury trial in serious criminal cases as a
defense against arbitrary law enforcement qualifies for
protection under the Due Process Clause of the Four-
teenth Amendment, and must therefore be respected by
the States.

Of course jury trial has “its weaknesses and the poten-
tial for misuse,” Singer v. United States, 380 U, S. 24,
35 (1965). We are aware of the long debate, especially
in this century, among those who write about the admin-

leave a subject’s freedom in the hands of twelve of his countrymen.
So that trial by jury is more than an instrument of justice and
more than one wheel of the constitution: it ie the lamp that shows
that freedom lives.” P. Devlin, Trial by Jury 164 (1956).
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istration of justice, as to the wisdom of permitting un-
trained laymen to determine the facts in civil and
criminal proceedings.>* Although the debate has been
intense, with powerful voices on either side, most of the
controversy has centered on the jury in civil eases. In-
deed, some of the severest critics of civil juries ac-
knowledge that the arguments for criminal juries are
much stronger.”® In addition, at the heart of the dis-
pute have been express or implicit assertions that juries
are incapable of adequately understanding evidence or
determining issues of fact, and that they are unpre-
dictable, quixotic, and little better than a roll of dice.
Yet, the most recent and exhaustive study of the jury
in criminal cases concluded that juries do understand
the evidence and come to sound conclusions in most
of the cases presented to them and that when juries
differ with the result at which the judge would have
arrived, it is usually because they are serving some of
the very purposes for which they were created and for
which they are now employed.?®

The State of Louisiana urges that holding that the
Fourteenth Amendment assures a right to jury trial will
cast doubt on the integrity of every trial conducted with-
out a jury. Plainly, this is not the import of our holding.
Our conclusion is that in the American States, as in the
federal judicial system, a general grant of jury trial for

2¢ A thorough summary of the arguments that have been made for
and against jury trial and an extensive bibliography of the relevant
literature is available at Hearings on Recording of Jury Deliberations
before the Subcommittee to Invesiigate the Administration of the
Internal Security Act of the Senate Committee on the Judiciary,
84th Cong., 1lst Sess., pp. 63-81 (1955). A more selective bibli-
ography appears at H. Kalven, Jr. & H. Zeisel, The American Jury 4,
n. 2 (1966),

8 E. g., J. Frank, Courts on Trial 145 (1949); H. Sidgwick, The
Elements of Politics 498 (4th ed. 1919).

26 Kalven & Zeisel, n. 23, supra.
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serious offenses is a fundamental right, essential for pre-
venting miscarriages of justice and for assuring that fair
trials are provided for all defendants. We would not
assert, however, that every criminal trial—or any par-
ticular trial—held before a judge alone is unfair or that
a defendant may never be as fairly treated by a judge
as he would be by a jury. Thus we hold no constitu-
tional doubts about the practices, common in both federal
and state courts, of accepting waivers of jury trial ¥ and
prosecuting petty crimes without extending a right to
jury trial.®®* However, the fact is that in most places
more trials for serious crimes are to juries than to a
court alone; a great many defendants prefer the judg-
ment of a jury to that of a court.*® Even where defend-
ants are satisfied with bench trials, the right to a jury
trial very likely serves its intended purpose of making
judicial or prosecutorial unfairness less likely.®

27 See Patton v. United States, 281 U. S. 276 (1930).

28 Bee Part II, infra.

*® Kalven & Zeisel, n. 23, supra, c. 2.

30 Louisiana also asserts that if due process is deemed to include
the right to jury trial, States will be obligated to comply with ali
past interpretations of the Sixth Amendment, an amendment which
in its inception was designed to control only the federal courts and
which throughout its history has operated in this limited environ-
ment where uniformity is a more obvious and immediate considera-
tion. In particular, Louisiana objects to application of the decisions
of this Court interpreting the Sixth Amendment as guaranteeing a
12-man jury in serious criminal cases, Thompson v. Utah, 170 U. 8.
343 (1898); as requiring a unanimous verdict before guilt ean be
found, Mazwell v. Dow, 176 U. 8. 581, 586 (1900); and as barring
procedures by which crimes subject to the Sixth Amendment jury
trial provision are tred in the first instance without a jury but at
the first appellate stage by de novo trial with a jury, Callan v.
Wilson, 127 U. 8. 540, 557 (1888). It seems very unlikely to
us that our decision today will require widespread changes in state
criminal processes. First, our decisions interpreting the Sixth
Amendment are always subject to reconsideration, a fact amply
demonstrated by the instant decision. In addition, most of the
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II.

Louisiana’s final contention is that even if it must
grant jury trials in serious criminal cases, the conviction
before us is valid and constitutional because here the peti-
tioner was tried for simple battery and was sentenced to
only 60 days in the parish prison. We are not persuaded.
It is doubtless true that there is a category of petty
crimes or offenses which is not subject to the Sixth
Amendment jury trial provision ** and should not be
subject to the Fourteenth Amendment jury trial require-
ment here applied to the States, Crimes carrying pos-
sible penalties up to six months do not require a jury
trial if they otherwise qualify as petty offenses, Cheff v.
Schnackenberg, 384 U. 8. 373 (1966). But the penalty
authorized for a particular crime is of major relevance in
determining whether it is serious or not and may in
itself, if severe enough, subject the trial to the mandates
of the Sixth Amendment. District of Columbia v.

States have provisions for jury trials equal in breadth to the Sixth
Amendment, if that amendment is construed, as it has been, to
permit the trial of petty crimes and offenses without a jury. In-
deed, there appear to be only four States in which juries of fewer
than 12 can be used without the defendant’s consent for offenses
carrying a maximum penalty of greater than one year. Only in
Oregon and Louisiana can a less-than-unanimous jury eonvict for
an offense with a maximum penalty greater than one year. How-
ever 10 States authorize first-stage trials without juries for crimes
carrying lengthy penalties; these States give a convicted defendant
the right to a de novo trial before a jury in a different court. The
statutory provisions are listed in the briefs filed in this ease.

31 Cheff v. Schnackenberg, 384 U. 8. 373 (1966); District of
Columbia v. Clawans, 300 U. 8. 617 (1937); Schick v. United
States, 195 U, 8. 65 (1904); Natal v. Lowsiang, 139 U. 8. 621
(1891); see Callan v. Wilson, 127 U. 8. 540 (1888). See generally
Frankfurter & Corcoran, Petty Federal Offenses and the Constitu-
tional Guaranty of Trial by Jury, 39 Harv. L. Rev. 917 (1926);
Kaye, Petty Offenders Have No Peers!, 26 U. Chi. L. Rev. 245
(1959).
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Clawans, 300 U. S. 617 (1937). The penalty authorized
by the law of the locality may be taken “as a gauge of
its social and ethical judgments,” 300 U. 8., at 628, of
the crime in question. In Clawans the defendant was
jailed for 60 days, but it was the 90-day authorized pun-
ishment on which the Court focused in determining that
the offense was not one for which the Constitution
assured trial by jury. In the case before us the Legisla-
ture of Louisiana has made simple battery a criminal
offense punishable by imprisonment for two years and a
fine. The question, then is whether a crime carrying
such a penalty is an offense which Louisiana may insist
on trying without a jury.

We think not. So-called petty offenses were tried
without juries both in England and in the Colonies and
have always been held to be exempt from the otherwise
comprehensive language of the Sixth Amendment’s jury
trial provisions. There i1s no substantial evidence that
the Framers intended to depart from this established
common-law practice, and the possible consequences to
defendants from econvietions for petty offenses have been
thought insufficient to outweigh the benefits to efficient
law enforcement and simplified judicial administration
resulting from the availability of speedy and inexpensive
nonjury adjudications. These same considerations com-
pel the same result under the Fourteenth Amendment,
Of course the boundaries of the petty offense category
have always been ill defined, if not ambulatory. In the
absence of an explicit constitutional provision, the defini-
tional task necessarily falls on the courts, which must
either pass upon the validity of legislative attempts to
identify those petty offenses which are exempt from jury
trial or, where the legislature has not addressed itself
to the problem, themselves face the question in the first
instance, In either case it is necessary to draw a line
in the spectrum of crime, separating petty from serious



790

infractions. This process, although essential, cannot be
wholly satisfactory, for it requires attaching different
consequences to events which, when they lie near the line,
actually differ very little.

In determining whether the length of the authorized
prison term or the seriousness of other punishment is
enough in itself to require a jury trial, we are counseled
by District of Columbia v. Clawans, supra, to refer to
objective criteria, chiefly the existing laws and practices
in the Nation. In the federal system, petty offenses are
defined as those punishable by no more than six months
in prison and a $500 fine.** In 49 of the 50 States crimes
subject to trial without a jury, which occasionally include
simple battery, are punishable by no more than one year
in jail** Moreover, in the late 18th century in America
crimes triable without a jury were for the most part
punishable by no more than a six-month prison term,
although there appear to have been exceptions to this
rule.** We need not, however, settle in this case the
exact location of the line between petty offenses and
serious crimes. It is sufficient for our purposes to hold

218 U.8.C. §1.

33 Indeed, there appear to be only two instances, aside from the
Louisiana scheme, in which a State denies jury trial for a crime
punishable by imprisonment for longer than six months. New
Jersey’s disorderly conduct offense, N. J. Stat. Ann, §2A:1694
(1953), carries a one-year maximum sentence but no jury trial. The
denial of jury tnial was upheld by a 4-3 vote against state constitu-
tional attack in State v. Maier, 13 N. J. 235, 99 A, 2d 21 (1953).
New York State provides a jury within New York City only for
offenses bearing a maximum sentence greater than one year. See
People v. Sanabria, 42 Misc. 2d 464, 249 N. Y. S. 2d 66 (Sup. Ct.
1964).

3 Frankfurter & Corcoran, n. 31, supra. In the instant case
Louisiana has not argued that a penalty of two years imprisonment
is sufficiently short to qualify as a “petty offense,” but only that
the penalty actually imposed on Duncan, imprisonment for 60 days,
is within the petty offense category.
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that a crime punishable by two years in prison is, based
on past and contemporary standards in this country,
a serious crime and not a petty offense® Consequently,
appellant was entitled to a jury trial and it was error
to deny it.

The judgment below is reversed and the case is re-
manded for proceedings not inconsistent with this
opinion.

35 [t is argued that Cheff v. Schnackenberg, 384 U. S. 373 (1966),
interpreted the Sixth Amendment as meaning that to the extent
that the length of punishment is a relevant criterion in distinguishing
between serious crimes and petty offenses, the critical factor is not
the length of the sentence authorized but the length of the penalty
actually imposed. In our view thai case does not reach the situation
where a legislative judgment as to the seriousness of the crime is
imbedded in the statute in the form of an express authorization to
impose a heavy penalty for the crime in question. Cheff involved
criminal contempt, an offense applied to a wide range of conduct
including conduct not so serious as to require jury trial absent a
long sentence, In addition criminal eontempt is unique in that
legislative bodies frequently authorize punishment without stating
the extent of the penalty which can be imposed. The contempt
statute under which Cheff was prosecuted, 18 U. 8. C. § 401, treated
the extent of punishment as a matter to be determined by the
forum court. It is therefore understandable that this Court in
Cheff seized upon the penalty actually imposed as the best evidence
of the seriousness of the offense for which Cheff was tried,
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SUPREME COURT OF THE UNITED STATES

No. 410.—~0OctoBer TErM, 1967,

Gary Duncan, Appellant,
V.
State of Louisiana.

On Appeal From the Supreme
Court of Louisiana.

[May 20, 1968.]

Mg. JusTtice Brack, with whom Mgr. Justice DouGLAs
joins, concurring.

The Court today holds that the right to trial by jury
guaranteed defendants in criminal cases in federal courts
by Art. IIT of the United States Constitution and by the
Sixth Amendment is also guaranteed by the Fourteenth
Amendment to defendants tried in state courts. With
this holding I agree for reasons given by the Court. I
also agree because of reasons given in my dissent in
Adamson v. California, 332 U. 8. 46, 68. In that dissent,
at 332 U. S, 90, I took the position, contrary to the
holding in Twining v. New Jersey, 211 U. 8. 78, that the
Fourteenth Amendment made all of the provisions of
the Bill of Rights applicable to the States. This Court
in Palko v. Connecticut, 302 U. 8. 319, 323, decided in
1937, although saying “there is no such general rule,”
went on to add that the Fourteenth Amendment
may make it unlawful for a State to abridge by its
statutes the

“‘freedom of speech which the First Amendment
safeguards against encroachment by the Congress. ..
or the like freedom of the press . . . or the free
exercise of religion . . . or the right of peaceable
assembly . . . or the right of one accused of crime
to the benefit of counsel . . . .’ In these and other
gituations immunities that are valid as against the
federal government by force of the specific pledges



793

of particular amendments have been found to be
implicit in the concept of ordered liberty, and thus,
through the Fourteenth Amendment, become valid
as against the States.” Id,, 302 U. S., at 324, 325.

And the Palko opinion went on to explain, at 302 U. S.
325, that certain Bill of Rights’ provisions were made
applicable to the States by bringing them “within the
Fourteenth Amendment by a process of absorption.”
Thus Twining v. New Jersey, supra, refused to hold that
any one of the Bill of Rights’ provisions was made appli-
cable to the States by the Fourteenth Amendment, but
Palko, which must be read as overruling Twining on this
point, concluded that the Bill of Rights’ Amendments
that are “implicit in the concept of ordered liberty” are
“absorbed” by the Fourteenth as protections against
state invasion. In this situation I said in Adamson v.
California, 332 U. 8., at 89, that while “I would extend
to all the people of the nation the complete protection
of the Bill of Rights,” that “[i]f the choice must be
between the selective process of the Palko decision apply-
ing some of the Bill of Rights to the States, or the
Twining rule applying none of them, I would choose the
Palko selective process.” See Gideon v. Wainwright,
372 U. 8. 335. And I am very happy to support this
selective process through which our Court has since
the Adamson case held most of the specific Bill of
Rights’ protections applicable to the States to the same
extent they are applicable to the Federal Government.
Among these are the right to trial by jury decided today,
the right against compelled self-incrimination, the right
to counsel, the right to compulsory process for witnesses,
the right to confront witnesses, the right to a speedy and
public trial, and the right to be free from unreasonable
searches and seizures.

All of these holdings making Bill of Rights’ provi-
sions applicable as such to the States mark, of course,
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a departure from the Twining doctrine holding that none
of those provisions were enforceable as such against the
States. The dissent in this case, however, makes a
spirited and forceful defense of that now discredited
doctrine. I do not believe that it is necessary for me
to repeat the historical and logical reasons for my
challenge to the Twining holding contained in my
Adamson dissent and Appendix to it. What I wrote
there in 1947 was the product of years of study and
research. My appraisal of the legislative history fol-
lowed 10 years of legislative experience as a Senator of
the United States, not a bad way, I suspect, to learn
the value of what is said in legislative debates, com-
mittee discussions, committee reports, and various other
steps taken in the course of passage of bills, resolutions,
and proposed constitutional amendments. My Brother
HARLAN's objections to my Adamson dissent history, like
that of most of the objectors, relies most heavily on a
criticism written by Professor Charles Fairman and pub-
lished in the Stanford Law Review, 2 Stan. L. Rev. 5
(1949). T have read and studied this article extensively,
including the historical references, but am compelled to
add that in my view it has completely failed to refute
the inferences and arguments that I suggested in my
Adamson dissent. Professor Fairman’s “history” relies
very heavily on what was not said in the state legislatures
that passed on the Fourteenth Amendment. Instead of
relying on this kind of negative pregnant, my legislative
experience has convinced me that it is far wiser to rely
on what was said, and most importantly, said by the
men who actually sponsored the Amendment in the Con-
gress. I know from my years in the United States
Senate that it is to men like Congressman Bingham, who
steered the Amendment through the House, and Senator
Howard, who introduced it in the Senate, that mem-
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bers of Congress look when they seek the real meaning
of what is being offered. And they vote for or against
a bill based on what the sponsors of that bill and those
who oppose it tell them it means. The historical appen-
dix to my Adamson dissent leaves no doubt in my mind
that both its sponsors and those who opposed it believed
the Fourteenth Amendment made the first eight Amend-
ments of the Constitution (The Bill of Rights) applicable
to the States.

In addition to the adoption of Professor Fairman’s
“history,” the dissent states that “the great words of
the four clauses of the first section of the Fourteenth
Amendment would have been an exceedingly peculiar
way to say that ‘The rights heretofore guaranteed
against federal intrusion by the first eight amendments
are henceforth guaranteed against State intrusion as
well.”” Dissenting opinion, n. 9. In response to this
I can say only that the words “No State shall make or
enforce any law which shall abridge the privileges or
immunities of citizens of the United States” seems to me
an eminently reasonable way of expressing the idea that
henceforth the Bill of Rights shall apply to the States.
What more prectous “privilege” of American citizenship
could there be than that privilege to claim the protec-
tions of our great Bill of Rights? I suggest that any
reading of “privileges or immunities of citizens of the
United States” which excludes the Bill of Righte’ safe-
guards renders the words of this section of the Fourteenth
Amendment meaningless. Senator Howard, who intro-
duced the Fourteenth Amendment for passage in the
Senate, certainly read the words this way. Although I
have cited his speech at length in my Adamson dissent

' My view has been and is that the Fourteenth Amendment,
a8 a whole, makes the Bill of Rights applicable to the States, This
would certainly include the language of the Privileges and Immunities
Clause, as well as the Due Process Clause.
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appendix, I believe it would be worthwhile to reproduce
a part of it here.

“Such is the character of the privileges and immu-
nities spoken of in the second section of the fourth
article of the Constitution [the Senator had just read
from the old opinion of Corfield v. Coryell, 4 Wash-
ington’s Circeuit Ct. Reports 371, 6 Fed. Cases 546
(E. D. Penna. 1823)]. To these privileges and
immunities, whatever they may be-for they are
not and cannot be fully defined in their entire extent
and precise nature—to these should be added the
personal rights guaranteed and secured by the first
eight amendments of the Constitution; such as the
freedom of speech and of the press; the right of the
people peaceably to assemble and petition the Gov-
ernment for a redress of grievances, a right apper-
taining to each and all the people; the right to keep
and to bear arms; the right to be exempted from
the quartering of soldiers in a house without the
consent of the owner; the right to be exempt from
unreasonable searches and seizures, and from any
gearch on seizure except by virtue of a warrant
issued upon a formal oath or affidavit; the right of
an accused person to be informed of the nature of
the accusation against him, and his right to be tried
by an impartial jury of the vicinage; and also the
right to be secure against excessive bail and against
cruel and unusual punishments.

“Now, sir, here is a mass of privileges, immunities,
and rights, some of them secured by the second
section of the fourth article of the Constitution,
which I have recited, some by the first eight amend-
ments of the Constitution; and it is a fact well
worthy of attention that the course of decision of
our courts and the present settled doctrine is, that
all these immunities, privileges, rights, thus guaran-
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tied by the Constitution or recognized by it, are
secured to the citizens solely as a citizen of the
United States and as a party in their courts. They
do not operate in the slightest degree as a restraint
or prohibition upon State legislation.

“. . . The great object of the first section of this
amendment is, therefore, to restrain the power of
the States and compel them at all times to respect
those great fundamental guarantees,” Cong. Globe,
39th Cong., 1st Sess. (1865), 2765.

From this I conelude, contrary to my Brother HARLAN,
that if anything, it is “exceedingly peculiar’” to read the
Fourteenth Amendment differently from the way I do.

While I do not wish at this time to discuss at length
my disagreement with Brother Harvan’s forthright and
frank restatement of the now discredited Twining doc-
trine,* I do want to point out what appears to me to
be the basic difference between us. His view, as was
indeed the view of Twining, is that “due process is
an evolving concept” and therefore that it entails a
“gradual process of judicial inclusion and exclusion” to
ascertain those “immutable principles of free government
which no member of the Union may disregard.” Thus
the Due Process Clause is treated as prescribing no
specific and clearly ascertainable constitutional command
that judges must obey in interpreting the Constitution,
but rather as leaving judges free to decide at any par-
ticular time whether a particular rule or judicial
formulation embodies an “immutable principle[s] of free
government” or “is implicit in the concept of ordered
liberty,” or whether certain conduct “shocks the judge’s
conscience” or runs counter to some other similar, unde-

*For a more thorough exposition of my views against this
approach to the Due Process Clause, see my concurring opinion in
Rochin v. California, 342 U. 8. 165, 174.
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fined and undefinable standard. Thus due process,
according to my Brother HarLAN, is to be a word with no
permanent meaning, but one which is found to shift
from time to time in accordance with judges’ predilections
and understandings of what is best for the country. If
due process means this, the Fourteenth Amendment, in
my opinion, might as well have been written that “no
person shall be deprived of life, liberty or property except
by laws that the judges of the United States Supreme
Court shall find to be consistent with the immutable
principles of free government.” It is impossible for me
to believe that such unconfined power is given to judges
in our Constitution that is a written one in order to limit
governmental power.

Another tenet of the Tunning doctrine as restated by
my Brother HarLan is that “due process of law requires
only fundamental fairness.” But the *“fundamental
fairness” test is one on a par with that of shocking the
conscience of the Court. Each of such tests depends
entirely on the particular judge's idea of ethics and
morals instead of requiring him to depend on the boun-
daries fixed by the written words of the Constitution.
Nothing in the history of the phrase “due process of
law” suggests that constitutional controls are to depend
on any particular judge’s sense of values. The origin
of the Due Process Clause is Chapter 39 of Magna Carta
which declares that “No free man shall be taken, out-
lawed, banished, or in any way destroyed, nor will We
proceed against or prosecute him, except by the lawful
judgment of his peers and by the law of the land.”
(Emphasis added.) ®* As early as 1354 the words “due
process of law” were used in an English statute interpret-
ing Magna Carta,* and by the end of the 14th cen-

38ee Murray’s Lessee v. Hoboken Land and Improvement Co.,
18 Howard 272, 276.
428 Edw. 3, c. 3 (1354).
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tury “due process of law” and “law of the land” were
interchangeable. Thus the origin of this clause was an
attempt by those who wrote Magna Carta to do away
with the so-called trials of that period where people were
liable to sudden arrest and summary conviction in courts
and by judicial commissions with no sure and definite
procedural protections and under laws that might have
been improvised to try their particular cases. Chaper 39
of Magna Carta was a guarantee that the government
would take neither life, liberty. nor property without a
trial in accord with the law of the land that already
existed at the time the alleged offense was committed.
This means that the Due Process Clause gives all
Americans, whoever they are and wherever they happen
to be, the right to be tried by independent and unpreju-
diced courts using established procedures and applying
valid pre-existing laws. There is not one word of legal
history that justifies making the term “due process of
law” mean a guarantee of a trial free from laws and
conduct which the courts deem at the time to be
“arbitrary,” “unreasonable,” “unfair,” or “contrary to
civilized standards.” The due process of law standard
for a trial is one tried in accordance with the Bill of
Rights and laws passed pursuant to constitutional power,
guaranteeing to all alike a trial under the general law of
the land.

Finally I want to add that I am not bothered by the
argument that applying the Bill of Rights to the States,
“according to the same standards that protect those
rights against federal encroachment,”* interferes with
.our concept of federalism in that it may prevent States
from trying novel social and economic experiments. I
have never believed that under the guise of federalism
the States should be able to experiment with the pro-

5 8ee Malloy v. Hogan, 378 U. 8. 1, 10; Pointer v. Tezas, 380 U. 8.
400, 406; Miranda v. Arizona, 384 U, 8. 436, 464,
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tections afforded our citizens through the Bill of Rights.
As Justice Goldberg said so wisely in his concurring
opinion in Pownter v. Texas, 380 U. 8. 400:

“, .. to deny to the States the power to impair a
fundamental constitutional right is not to increase
federal power, but, rather, to limit the power of both
federal and state governments in favor of safeguard-
ing the fundamental rights and liberties of the
individual. In my view this promotes rather than
undermines the basic policy of avoiding excess con-
centration of power in government, federal or state,
which underlies our concepts of federalism.” 380
U. S, at 414.

It seem to me totally inconsistent to advocate on the one
hand, the power of this Court to strike down any state
law or practice which it finds “unreasonable” or “unfair,”
and on the other hand urge that the States be given
maximum power to develop their own laws and proce-
dures. Yet the due process approach of my Brothers
HarLAN and ForTas (see other concurring opinion) does
just that since in effect it restricts the States to practices
which a majority of this Court is willing to approve on
a case-by-case basis. No one is more concerned than I
that the States be allowed to use the full scope of their
powers as their citizens see fit. And that is why I have
continually fought against the expansion of this Court’s
authority over the States through the use of a broad,
general interpretation of due process that permits judges
to strike down state laws they do not like.

In closing I want to emphasize that I believe as
strongly as ever that the Fourteenth Amendment was
intendéd to make the Bill of Rights applicable to the
States. I have been willing to suppori the selective
incorporation doctrine, however, as an alternative,
although perhaps less historically supportable than
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complete incorporation. The selective incorporation
process, if used properly, does limit the Supreme Court
in the Fourteenth Amendment field to specific Bill of
Rights’ protections only and keeps judges from roaming
at will in their own notions of what policies outside the
Bill of Rights are desirable and what are not. And,
most importantly for me, the selective incorporation
process has the virtue of having already worked to make
most of the Bill of Rights’ protections applicable to the
States.
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SUPREME COURT OF THE UNITED STATES

Nos. 410 anp 52.—OcToBer TErRM, 1967.

. Court of Louisiana.
State of Louisiana. ourt of Lowsiana
S. Edward Bloom,
Petitioner, On Writ of Certiorari to the

52 v, Supreme Court of Illinois.
State of Illinois.

[May 20, 1968.]

Me. JusTice ForTas, concurring.

I join the judgments and opinions of the Court in
these cases because I agree that the Due Process Clause
of the Fourteenth Amendment requires that the States
accord the right to jury trial in prosecutions for offenses
that are not petty. A powerful reason for reaching this
conclusion is that the Sixth Amendment to the Consti-
tution guarantees the right to jury trial in federal prose-
cutions for such offenses. It is, of course, logical and
reasonable that in seeking, from time to time, the con-
tent of “due process of law,” we should look to and be
guided by the great Bill of Rights in our Constitutton.
Considerations of the practice of the forum States, of
the States generally, and of the history and office of
jury trials are also relevant to our task. I believe, as
my Brother WHITE's opinton for the Court in Duncan
v. Lowistana persuasively argues, that the right to jury
trial in major prosecutions, state as well as federal, is
so fundamental to the protection of justice and liberty
that “due process of law” cannot be accorded without it.

It is the progression of history, and especially the
deepening realization of the substance and procedures
that justice and the demands of human dignity require,
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which has caused this Court to invest the command of
“due process of law” with increasingly greater substance.
The majority lists outstanding stations in this progres-
sion, ante, p. 3. This Court has not been alone in its
progressive recognition of the content of the great phrase
which my Brother WHITE describes as “spacious lan-
guage” and Learned Hand called a “majestic generality.”
The Congress, state courts, and state legislatures have
moved forward with the advancing conception of humnan
rights in according procedural as well as substantive
rights to individuals accused of conflict with the eriminal
laws,*

But although I agree with the decision of the Court, I
cannot agree With the implication, see n. 30, ante, that ihe
tail must go with the hide: that when we hoH 1nﬂuenced
by the Sixth Amendment, that “due ] process” requires
that the States accord the right of jury trial for all but
petty offenses, we automatlcally 1mpor_1i_:§g_9_f the ancil-
lary rules which have been or may hereafter be deyelgped
incidental to the right to jury trial in the federal courts
I see no reason whatever, for example, to assume that
our decision today should require us to impose feglgml
requn'ements such as unanimous verdicts or a jury of
12 upon the States. We may well conclude that these

and other features of federal jury pra.ctlce are tgxgno
means fundamental—that they are not essentml to due

process of law—and that they are not obhgatory on
the States. T

Twould make these points clear today. Neither logic
nor history nor the intent of the draftsmen of the Four-

*See, ¢. g., Bail Reform Act of 1986, Pub. L. 89465, 18 U. 8. C.
§ 3141 et seq.; Criminal Justice Act of 1964, Pub. L. 88-455, 18
U. 8. C. §3006A; Jury Selection and Service Act of 1968, Pub. L.
80, —, 36 U. 8. L. W. 85; Sehowgurow v. State, 240 Md. 121
(1964); Note, The Proposed Penal Law of New York, 64 Col. L.
Rev. 1469 (1964).
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teenth Amendment can possibly be said to require that
the Sixth Amendment or its jury trial provision be
applied to the States together with the total gloss that
this Court’s decisions have supplied. The draftsmen of
the Fourteenth Amendment intended what they said, not
more or less: that no State shall deprive any person of
life, liberty, or property without due process of law. 1t
is ultimately the duty of this Court to interpret, to
ascribe specific meaning to this phrase. There is no
reason whatever for us to conclude that, in so doing, we
are bound slavishly to follow not only the Sixth Amend-
ment but all of its bag and baggage, however securely
or insecurely affixed they may be by law and precedent
to federal proceedings. To take this course, in my judg-
ment, would be not only unnecessary but mischievous
because it would inflict a serious blow upon the principle
of federalism. The Due Process Clause commands us
to apply its great standard to state court proceedings
to assure basic fairness. It does not command us rigidly
and arbitrarily to impose the exact pattern of federal
proceedings upon the 50 States. On the contrary, the
Constitution’s command, in my view, is that in our in-
sistence upon state observance of due process, we should,
so far as possible, allow the greatest latitude for state
differences. It requires, within the limits of the lofty
basic standards that it prescribes for the States as well
as the Federal Government, maximum opportunity for
diversity and minimal imposition of uniformity of
method and detail upon the States. Our Constitution
sets up a federal union, not a monolith.

This Court has heretofore held that various provisions
of the Bill of Rights such as the freedom of speech and
religion guarantees of the First Amendment, the prohibi-
tion of unreasonable searches and seizures in the Fourth
Amendment, the privilege against self-incrimination of
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the Fifth Amendment, and the right to counsel and to
confrontation under the Sixth Amendment “are all to be
enforced against the States under the Fourteenth Amend-
ment according to the same standards that protect those
rights against federal encroachment.” Malloy v. Hogan,
378 U. S. 1, 10 (1964); Pointer v. Tezxas, 380 U. S. 400,
406 (1965); Miranda v. Arizona, 384 U. S. 436, 464
(1966). I need not quarrel with the specific conclusion
in those specific instances. But unless one adheres slav-
ishly to the incorporation theory, body and substance,
the same conclusion need not be superimposed upon the
jury trial right. I respectfully but urgently suggest that
it should not be. Jury trial is more than a principle
of justice applicable to individual cases. It is a system
of administration of the business of the State. While
we may believe (and I do believe) that the right of jury
trial is fundamental, it does not follow that the par-
ticulars of according that right must be uniform. We
should be ready to welcome state variations which do
not impair—indeed, which may advance—the theory and
purpose of trial by jury.
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SUPREME COURT OF THE UNITED STATES

No. 410.—Octoeer TErM, 1967.

Gary Duncan, Appellant,
v.
State of Louisiana.

[May 20, 1968.]

On Appeal From the Supreme
Court of Louisiana.

Mr. Justice HarLAN, whom MR. JUSTICE STEWART
joins, dissenting.

Every American jurisdiction provides for trial by jury
in ¢riminal cases. The question before us is not whether
jury trial is an ancient institution, which it is; nor
whether it plays a significant role in the administration
of criminal justice, which it does; nor whether it will
endure, which it shall. The question in this case is
whether the State of Louisiana, which provides trial by
jury for all felonies, is prohibited by the Constitution
from trying charges of simple battery to the court alone.
In my view, the answer to that question, mandated alike
by our constitutional history and by the longer history of
trial by jury, is clearly “no.”

The States have always borne primary responsibility
for operating the machinery of criminal justice within
their borders, and adapting it to their particular circum-
stances. In exercising this responsibility, each State is
compelled to conform its procedures to the requirements
of the Federal Constitution. The Due Process Clause of
the Fourteenth Amendment requires that those pro-
cedures be fundamentally fair in all respects. It does
not, in my view, impose or encourage nationwide uni-
formity for its own sake; it does not command adherence
to forms that happen to be old; and it does not impose
on the States the rules than may be in force in the federal
courts except where such rules are also found to be essen-
tial to bhasic fairness.
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The Court’s approach to this case is an uneasy and
illogical compromise among the views of various Justices
on how the Due Process Clause should be interpreted.
The Court does not say that those who framed the Four-
teenth Amendment intended to make the Sixth Amend-
ment applicable to the States. And the Court concedes
that it finds nothing unfair about the procedure by which
the present appellant was tried. Nevertheless, the Court
reverses his conviction: it holds, for some reason not
apparent to me, that the Due Process Clause incorporates
the particular clause of the Sixth Amendment that re-
quires trial by jury in federal criminal cases—including,
as I read its opinion, the sometimes trivial accompanying
baggage of judicial interpretation in federal contexts.
I have raised my voice many times before against the
Court’s continuing undiscriminating insistence upon fas-
tening on the States federal notions of eriminal justice?
and I must do so again in this instance. With all respect,
the Court’s approach and its reading of history are alto-
gether topsy-turvy.

I

I believe I am correct in saying that every member
of the Court for at least the last 135 years has agreed
that our Founders did not consider the requirements of
the Bill of Rights so fundamental that they should op-
erate directly against the States® They were wont to
believe rather that the security of liberty in America
rested primarily upon the dispersion of governmental

I See, e. g.. my opinions in Mapp v. Ohio, 367 U. 8. 643, 672 (dis-
senting) ; Ker v, Califormia, 374 U. 8. 23, 44 (concurnng); Malloy
v. Hogan, 378 U. 8. 1, 14 (dissenting)}; Pointer v. Teras, 380 U. 8.
400, 408 (concurring}; Griffin v. California, 380 1. 8. 609, 615 (con-
curring) ; Klopfer v. North Caroling, 386 U, 8. 213, 226 (concurring).

* Barron v. Baltimore, 7 Pet. 243 (1833), held that the first eight
Amendments restricted only federal action.
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power across a federal system.* The Bill of Rights was
considered unnecessary by some* but insisted upon by
others in order to curb the possibility of abuse of power
by the strong central government they were ereating.®

The Civil War Amendments dramatically altered the
relation of the Federal Government to the States. The
first section of the Fourteenth Amendment imposes
highly significant restrictions on state action. But the
restrictions are couched in very broad and general terms:
citizenship, privileges and immunities; due process of
law; equal protecttion of the laws. Consequently, for
100 years this Court has been engaged in the difficult
process Professor Jaffe has well called “the search
for intermediate premises.”® The question has been,
“Where does the Court properly look to find the specific
rules that define and give content to such terins as ‘life,
liberty, or property’ and ‘due process of law’?”

A few members of the Court have taken the position
that the intention of those who drafted the first section of
the Fourteenth Amendment was simply, and exclusively,
to make the provisions of the first eight amendments
applicable to state action.” This view has never been

3 The locus classicus for this viewpoint is The Federalist No. 51
(Madison).

+The Bill of Rights was opposed by Hamilton and other pro-
ponents of a strong central government. See The Federahist No. 84;
see generally Rossiter, 1787: The Grand Convention 254, 302-303.

5In Barron v. Baltimore, supra, at 250, Chief Justice Marshall
said, “These amendments demanded seeurity against the apprehended
encroachments of the general government—not against those of the
local governments.”

8 Jaffe, Was Brandeis an Activist? The Search for Intermediate
Premises, 80 Harv. L. Rev. 986 (1967).

7 8ee Adamson v. California, 332 U. 8. 56, 71 (dissenting opinion
of Brack, J.}; O’Neil v, Vermont, 144 U. 8. 323, 366, 370 (dissent-
ing opinion of Harlan, J.) (1892); Black, Due Process of Law,
Second Carpentier Lecture delivered at Columbia University Law
School on March 21, 1968.
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accepted by this Court. In my view, often expressed
elsewhere,? the first section of the Fourteenth Amend-
ment was meant neither to incorporate, nor to be limited
to, the specific guarantees of the first eight amendments.
The overwhelming historical evidence marshalled by Pro-
fessor Fairman demonstrates, to me conelusively, that
the Congressmen and state legislators who wrote, de-
bated, and ratified the Fourteenth Amendment did not
think they were “incorporating” the Bill of Rights® and

*In addition to the opinions eited m n. 2, supra, see, €. g., my
opinions in Poe v. Ullman, 367 U. 8. 497, 522, at 539-545 (dissent-
ing), and Griswold v. Connecticut, 381 U. 8. 479, 499 (concurring).

¢ Fairman, Does the Fourteenth Amendment Incorporate the Bill
of Rights? The Original Understanding, 2 Stan. L. Rev. 5 (1949).
Professor Fairman was not content to rest upon the overwhelming
fact that the great words of the four clanses of the first section
of the Fourteenth Amendment would have hbeen an exceedingly
peculiar way to say that “The rights heretofore guaranteed against
federal intrusion by the first ¢ight Amendments are henceforth guar-
anteed against state intrusion as well” He therefore sifted the
mountain of material comprising the debates and committee reports
relating to the Amendment in hoth Houses of Congress and in the
state legislatures that passed upon it. He found that in the immense
corpus of comments on the purpese and effects of the proposed
amendment, and on its virtues and defects, there is almost no evi-
dence whatever for “incorporation.” The first eight amendments
are =0 much as mentioned by only two members of Congress, one
of whom effectively demonstrated {(a) that he did not understand
Barron v. Baltimore, 7 Pet. 243, and therefore did not understand
the question of incorporation, and (b) that he was not himself
understood by his colleagues. One state legislative committee
report, rejected by the legislature as a whole, found §I of the
Fourteenth Amendment superfluous because it duplicated the Bill
of Rights: the committee obviously did not understand Barron
v. Baltimore either. That is all Professor Fairman could find, in
hundreds of pages of legislative discussion prior to passage of the
Amendment, that even suggests incorporation.

To this negative evidence the judicial history of the Amendment
could be added. For example, it proved possible for a court whose
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the very breadth and generality of the Amendment’s
provisions suggests that its authors did not suppose that
the Nation would always be limited to mid-19th century
conceptions of “liberty” and “due process of law” but
that the increasing experience and evolving conscience
of the American people would add new “intermediate
premises.” In short, neither history, nor sense, supports
using the Fourteenth Amendment to put the States in a
constitutional straitjacket with respect to their own
development in the administration of criminal or civil
law,

Although I therefore fundamentally disagree with the
total incorporation view of the Fourteenth Amendment,
it seems to me that such a position does at least have
the virtue, lacking in the Court’s selective incorporation
approach, of internal consistency: we look to the Bill of
Rights, word for word, clause for clause, precedent for
precedent because, it is said, the men who wrote the
Amendment wanted tt that way. For those who do not
accept this “history,” a different source of “intermediate
premises” must be found. The Bill of Rights is not
necessarily irrelevant to the search for guidance in inter-
preting the Fourteenth Amendment, but the reason for
and the nature of its relevance must be articulated.

Apart from the approach taken by the absolute incor-
porationists, I can see only one method of analysis that
has any internal logic. That is to start with the words
“liberty” and “due process of law” and attempt to define
them in a way that accords with American traditions and

members had lived through Reconstruction to reiterate the doctrine
of Barron v. Baltimore, that 1he Bill of Rights did not apply to the
States, without so much as questioning whether the Fourteenth
Amendment had any effect on the continued validity of that prin-
ciple. E. g, Walker v. Sauvinet, 92 U. 8. 90; see generally Morrison,
Does the Fourteenth Amendment Incorporate the Bill of Rights?
The Judicial Interpretation, 2 Stan. L. Rev. 140 (1949).
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our system of government. This approach, involving a
much more diseriminating process of adjudication than
does “incorporation,” is, albeit difficult, the one that was
followed throughout the Ninteenth and most of the pres-
ent century. It entails a “gradual process of judicial
inclusion and exclusion,” '* seeking, with due recognition
of constitutional tolerance for state experimentation and
disparity, to ascertain those “immutable principles of
free government which no member of the Union may
disregard.” * Due process was not restricted to rules
fixed in the past, for that “would be to deny every quality
of the law but its age, and to render it incapable of
progess or improvement.” > Nor did it impose nation-
wide uniformty in details, for

“[t]he Fourteenth Amendment does not profess to
secure to all persons in the United States the benefit
of the same laws and the same remedies. Great
diversities in these respects may exist in two States
separated only by an imaginary line. On one side
of the line there may be a right of trial by jury,
and on the other side there may be no such right.
Each State preseribes its own modes of judicial
proceeding.” *3

Through this gradual process, this Court sought to de-
fine “liberty” by isolating freedoms that Americans of
the past and of the present considered more important
than any suggested countervailing public objective. The
Court also, by interpretation of the phrase “due process
of law,” enforced the Constitution’s guarantee that no
State may imprison an individual except by fair and
impartial procedures.

10 Davidson v. New Orleans, 96 U. 8. 97, 104.
11 Holden v. Hardy, 166 U. S. 366, 380,

12 Hurtado v. Californie, 110 U, S. 516, 529.
13 Missouri v. Lewis, 101 U. 8. 22, 31,
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The relationship of the Bill of Rights to this “gradual
proecess” seems to me to be twofold. In the first place
it has long been clear that the Due Process Clause im-
poses some restrictions on state action that parallel Bill
of Rights restrictions on federal action. Second, and
more important than this accidental overlap, is the fact
that the Bill of Rights is evidence, at various points,
of the content Americans find in the term “liberty” and
of American standards of fundamental fairness.

An example, both of the phenomenon of parallelism
and the use of the first eight amendments as evidence of
a historic commitment, is found in the partial definition
of “liberty” offered by Mr. Justice Holmes, dissenting in
Gitlow v. New York, 268 U. S. 652:

“The general principle of free speech . . . must be
taken to be included in the Fourteenth Amendment,
in view of the scope that has been given to the word
‘liberty’ as there used, although perhaps it may be
accepted with a somewhat larger latitude of inter-
pretation than is allowed to Congress by the sweep-
ing language that governs or ought to govern the
laws of the United States.” Id,, at 672,

As another example, Mr. Justice Frankfurter, speaking

for the Court in Wolf v. Colorado, 338 U. 8. 25, at 27,

recognized that
“[t]he security of one’s own privacy against arbi-
trary intrusion by the police—which is at the core
of the Fourth Amendment—is basic to a free society.
It is therefore implicit in ‘the concept of ordered
liberty’ and as such enforceable against the States
through the Due Process Clause.”

The Court has also found among the procedural re-
quirements of “due process of law” certain rules parallel-
ing requirements of the first eight amendments. For
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example, in Powell v. Alabama, 287 U. 8. 45, the Court
ruled that a State could not deny counsel to an accused
in a capital case:

“The fact that the right involved is of such a
character that it cannot be denied without violating
those ‘fundamental principles of liberty and justice
which lie at the base of all our civil and political
institutions’. . . . is obviously one of those com-
pelling considerations which must prevail in deter-
mining whether it is embraced within the due process
clause of the Fourteenth Amendment, although it
be specifically dealt with in another part of the fed-
eral Constitution.” [Id., at 67. (Emphasis added.)

Later, the right to counsel was extended to all felony
cases.”* The Court has also ruled, for example, that “due
process” means a speedy process, so that liberty will not
be long restricted prior to an adjudication, and evidence
of fact will not become stale; ** that in a system com-
mitted to the resolution of issues of fact by adversary
proceedings the right to confront opposing witnesses
must be guaranteed; *° and that if issues of fact are tried
to a jury, fairness demands a jury impartially selected.’
That these requirements are fundamental to procedural
fairness hardly needs redemonstration.

In all of these instances, the right guaranteed against
the States by the Fourteenth Amendment was one that
had also been guaranteed against the Federal Govern-
ment by one of the first eight amendments. The logi-
cally eritical thing, however, was not that the rights had

Y (Fideon v. Wainwright, 372 U. 8. 335. The nght to counsel
was found in the Fourteenth Amendment because, the Court held,
it was essential to a fair trial. See 372 U. 8., at 342-345.

15 Klopfer v. North Carolina, 386 U. 8. 213.

18 Pointer v. Tezas, 380 U. S. 400,

17 frvin v, Dowd, 366 1. 8. 717.
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been found in the Bill of Rights, but that they were
deemed, in the context of American legal history, to be
fundamental. This was perhaps best explained by Mr,
Justice Cardozo, speaking for a Court that included
Chief Justice Hughes and Justices Brandeis and Stone,
in Palko v. Connecticut, 302 U. S. 319
“If the Fourteenth Amendment has absorbed
them, the process of absorption has had its source
in the belief that neither liberty nor justice would
exist if they were sacrificed.” Id., at 326.

Referring to Powell v. Alabama, supra, Mr. Justice
Cardozo continued:

“The decision did not turn upon the fact that the
benefit of counsel would have been guaranteed to
the defendants by the provisions of the Sixth
Amendment if they had been prosecuted in a federal
court. The decision turned upon the fact that in
the particular situation laid before us in the evi-
dence, the benefit of counsel was essential to the
substance of a hearing.” Id., at 327.

Mr. Justice Cardozo then went on to explain that the
Fourteenth Amendment did not impose on each State
every rule of procedure that some other State, or the
federal courts, thought desirable, but only those rules
critical to liberty:

“[t]he line of division may seem to be wavering
and broken if there is a hasty catalogue of the cases
on the one side and the other. Reflection and
analysis will induce a different view. There emerges
the perception of a rationalizing principle which
gives to discrete instances a proper order and co-
herence. The right to trial by jury and the immu-
nity from prosecution except as the result of an
indictment may have value and importance. Even
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so, they are not of the very essence of ordered lib-
erty. To abolish them is not to violate a ‘principle
of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental.’. . .
Few would be so narrow or provincial as to main-
tain that a fair and enlightened system of justice
would be impossible without them.” Id., at 325.
(Emphasis added).

Today’s Court still remains unwilling to accept the
total incorporationists’ view of the history of the Four-
teenth Amendment. This, if accepted, would afford a
cogent reason for applying the Sixth Amendment to the
States. The Court is also, apparently, unwilling to face
the task of determining whether denial of trial by jury
in the situation before us, or in other situations, is fun-
damentally unfair., Consequently, the Court has com-
promised on the ease of the incorporationist position,
without its internal logic. It has simply assumed that
the question before us is whether the Jury Trial Clause
of the Sixth Amendment should be incorporated into the
Fourteenth, jot-for-jot and case-for-case, or ignored.
Then the Court merely declares that the clause in ques-
tion is “in” rather than “out.” *®

18 The same illogical way of dealing with a Fourteenth Amend-
ment problem was employed in Malloy v. Hogan, 378 U. 8. 1,
which held that the Due Process Clause guaranteed the protection
of the Self-Inerimination Clause of the Fifth Amendment against
state action. I disagreed at that time both with the way the
question was framed and with the result the Court reached. See
my dissenting opinion, #d., at 14. I consider myself bound by the
Court’s holding in Malloy with respect to seli-incrimination. See
my concurring opinion in Griffin v. California, 380 U. 8. 609, 615.
I do not think that Malloy held, nor would I consider myself bound
by a holding, that every question arising under the Due Procses
Clause shall be settled by an arbitrary decision whether a clause
in the Bill of Rights is “in” or “out.”
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The Court has justified neither its starting place nor
its conclusion, If the problem is to discover and articu-
late the rules of fundamental fairness in eriminal pro-
ceedings, there is no reason to assume that the whole
body of rules developed in this Court constituting Sixth
Amendment jury trial must be regarded as a unit. The
requirement of trial by jury in federal criminal cases
has given rise to numerous subsidiary questions respect-
ing the exact scope and content of the right. It surely
cannot be that every answer the Court has given, or will
give, to such a question is attributable to the Founders;
or even that every rule announced carries equal con-
viction of this Court; still less can it be that every such
subprinciple is equally fundamental to ordered liberty.

Examples abound. I should suppose it obviously fun-
damental to fairness that a “jury” means an “impartial
jury.” * I should think it equally obvious that the rule,
imposed long ago in the federal courts, that “jury” means
“tury of exactly twelve,” ° is not fundamental to any-
thing: there is no significance except to mystics in the
number 12. Again, trial by jury has been held to re-
quire a unanimous verdict of jurors in the federal
courts,* although unanimity has not been found essential

18 The Court has so held in, ¢. g., Irvin v. Dowd, 366 U. 8. 717.
Compare Dennig v, United States, 339 U. 8. 162,

2 K. g., Rassmussen v, United States, 197 U, 8. 516.

2 E. g, Andres v. United States, 333 U. 8. 740. With respect
to the common-law number and unanimity requirements, the Court
suggests that these present no problem because “our decisions inter-
preting the Sixth Amendment are always subject to reconsidera-
tion . ... Ante, p. —, n. 30. These examples illustrate a
major danger of the “incorporation” approach—that provisions of
the Bill of Rights may be watered down in the needless pursuit of
uniformity. Cf. my concurring opinion in Ker v, California, 374
U. 8. 23, 44. Mg. JusTicE WHITE alluded to this problem in his
dissenting opinion in Malloy v, Hogan, supra, at p. 38,
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to liberty in Britain, where the requirement has been
abandoned.”

One further example is directly relevant here. The
co-existence of a requirement of jury trial in federal
criminal cases and a historic and universally recognized
exception for “petty crimes” has compelled this Court,
on occasion, to decide whether a particular crime is petty,
or is included within the guarantee.® Individual cases
have been decided without great convietion and with-
out reference to a guiding principle. The Court today
holds, for no discernible reason, that if and when the line
is drawn 1ts exact location will be a matter of such fun-
damental importance that it will be uniformly imposed
on the States. This Court is compelled to decide such
obscure borderline questions in the course of admin-
istering federal law. This does not mean that its deci-
sions are demonstrably sounder than those that would
be reached by state courts and legislatures, let alone that
they are of such importance that fairness demands their
imposition throughout the Nation.

Even if I could agree that the question before us is
whether Sixth Amendment jury trial is totally “in” or
totally “out,” I can find in the Court’s opinion no real
reasons for concluding that it should be “in,” The basis
for differentiating among clauses in the Bill of Rights
cannot be that only some clauses are in the Bill of Rights,
or that only some are old and nfuch praised, or that only
some have played an important role in the development
of federal law. These things are true of all. The Court
says that some clauses are more ‘“fundamental” than
others, but it turns out to be using this word in a sense

=2 Criminal Justice Act of 1967, §13.

B E. g, Callan v. Wilson, 127 U. 8. 540; District of Columbia
v. Clawans, 300 U. S. 617; Disirict of Columbia v. Colts, 282
U. 8. 63.
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that would have astonished Mr. Justice Cardozo and
which, in addition, i of no help. The word does not
mean “analytically critical to procedural fairness” for no
real analysis of the role of the jury in making procedures
fair is even attempted. Instead, the word turns out to
mean “old,” “much praised,” and “found in the Bill of
Rights.” The definition of “fundamental” thus turns
out to be circular.
1L

Since, as I see it, the Court has not even come to grips
with the issues in this case, it is necessary to start from
the beginning. When a c¢riminal defendant contends
that his state conviction lacked “due process of law,” the
question before this Court, in my view, is whether he was
denied any element of fundamental procedural fairness.
Believing, as I do, that due process is an evolving con-
cept and that old principles are subject to re-evaluation
in light of later experience, I think it appropriate to deal
on its merits with the question whether Louisiana denied
appellant due process of law when it tried him for simple
assault without a jury,

The obvious starting place is the fact that this Court
has, in the past, held that trial by jury is not a requisite
of criminal due process. In the leading case, Mazwell v.
Dow, 176 U. S. 581, Mr. Justice Peckham wrote as
follows for the Court:

Trial by jury has never been affirmed to be a
necessary requisite of due process of law. ... The

2¢ The precise issue in Marwell was whether a jury of eight
rather than 12 jurors could be employed in criminal prosecutions in
Utah. The Court held that this was permissible because the Four-
teenth Amendment did not require the States to provide trial by
jury at all. The Court seems to think this was dictum., As a
technical matter, however, a statement that is critical to the chain
of reasoning by which a result is in fact reached does not become
dictum simply because & later court can imagine a totally different
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right to be proceeded against only by indictment,
and the right to a trial by twelve jurors, are of the
same nature, and are subject to the same judgment,
and the people in the several States have the same
right to provide by their organic law for the change
of both or either. . , . [T]he State has full con-
trol over the procedure in its courts, both in ecivil
and criminal cases, subject only to the qualification
that such procedure must not work a denial of fun-
damental rights or conflict with specific and appli-
cable provisions of the Federal Constitution. The
legislation in question is not, in our opinion, open
to either of these objections.” Id., at 603-605.
In Hawaii v. Mankichi, 190 U. 8. 203, the question was
whether the Territory of Hawaii could continue its pre-
annexation procedure of permitting conviction by non-
unanimous juries. The Congressional Resolutuion of
Annexation had provided that municipal legislation of
Hawaii that was not contrary to the United States Con-
stitution could remain in force. The Court interpreted
the resolution to mean only that those requirements of
the Constitution that were “fundamental” would be
binding in the Territory. After concluding that a
municipal statute allowing a conviction of treason on
circumstantial evidence would violate a “fundamental”
guarantee of the Constitution, the Court continued:

“We would even go farther, and say that most,
if not all, the privileges and immunities in the bill
of rights of the Constitution were intended to apply
from the moment of annexation; but we place our

way of deciding the case. See Jordan v. Massachusetts, 225 U. 8.
167, 176, citing Mazwell for the proposition that “the requirement
of due process does not deprive a State of the power to dispense
with jury trial altogether.”
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decision of this case upon the ground that the two
rights alleged to be violated in this case [Sixth
Amendment jury trial and grand jury indictment]
are not fundamental in their nature but concern
merely a method of procedure which sixty years of
practice has shown to be suited to the conditions of
the islands, and well calculated to conserve the rights
of their citizens to their lives, their property, and
their well-being.” Id., at 217-218,

Numerous other cases in this Court have assumed that
jury trial is not fundamental to ordered liberty.*

Although it is of course open to this Court to re-
examine these decisions, I can see no reason why they
should now be overturned. It can hardly be said that
time has altered the question, or brought significant new
evidence to bear upon it. The virtues and defects of the
jury system have been hotly debated for a long time,*
and are hotly debated today, without significant change
in the lines of argument.”

BE. g, Irvin v, Dowd, 366 U. 8. 717, 721; Fay v. New York,
332 U. 8. 261, 288; Palko v. Connecticut, supra, at 325; Snyder v.
Massachusetts, 201 U. 8. 97, 105; Brown v. New Jersey, 175 U. 8.
172, 175; Missouri v, Lewis, supra, at 31.

22 F. g., Deady, Trial by Jury, 17 Am. L. Rev. 398, 399400
(1883):

“Still in these days of progress and experiment, when everything
is on trial at the bar of human reason or conceit, it is quite the
fashion to speak of jury trial as something that has outlived its
usefulness. Intelligent and well-meaning people often sneer at it
as an awkward and useless impediment to the speedy and correct
administration of justice, and a convenient loop-hole for the escape
of powerful and popular rogues. Considering the kind of jury
trials we sometimes have in the United States, it must be admitted
that this criticism is not without foundation.”

27 See generally Kalven, Memorandum Regarding Jury Bystem,
printed in Hearings on Recording of Jury Deliberations before the
Bubcommittee to Investigate the Administration of the Internal
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The argument that jury trial is not a requisite of due
process is quite simple. The central proposition of
Palko, supra, a proposition to which I would adhere, is
that “due process of law” requires only that criminal
trials be fundamentally fair. As stated above, apart
from the theory that it was historically intended as a
mere shorthand for the Bill of Rights, I do not see what
else “due process of law” can intelligibly be thought to
mean. If due process of law requires only fundamental
fairness,®® then the inquiry in each case must be whether
a state trial process was a fair one. The Court has held,
properly I think, that in an adversary process it is a
requisite of fairness, for which there is no adequate sub-
stitute, that a criminal defendant be afforded a right to
counsel and to cross-examine opposing witnesses. But
it simply has not been demonstrated, nor, I think, can it
be demonstrated, that trial by jury is the only fair means
of resolving issues of fact.

The jury is of course not without virtues. It affords
ordinary citizens a valuable opportunity to participate
in a process of government, an experience fostering, one
hopes, a respect for law,”® It eases the burden on judges

Security Aect of the Senate Committee on the Judiciary, 84th Cong.,
Ist Sess., pp. 63-81. In particular,

“the debate has been going on for a long time (at least gince 1780)
and the arguments which were advanced pro and con haven’t
changed much in the interim. Nor, contrary to my first impression,
does there scern to be any particular period in which the debate
grows hotter or colder. It has always been a hot debate” Id,
at 63.

“ Bee, e. g, Snyder v. Massachusetts, 281 U. 8. 97, 107-108
{Cardozo, J.):

“So far as the Fourteenth Amendment is eoncerned, the presence
of a defendant [at trial] is a condition of due process to the extent
that a fair and just hearing would be thwarted by his absence, and
to that extent only.”

2% The point is made by, among others, Tocqueville. 1 Democracy
in America 285 (Reeve tr.).
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by enabling them to share a part of their sometimes
awesome responsibility.*® A jury may, at times, afford
a higher justice by refusing to enforce harsh laws (al-
though it necessarily does so haphazardly, raising the
questions whether arbitrary enforcement of harsh laws
is better than total enforcement, and whether the jury
‘system is to be defended on the ground that jurors some-
times disobey their caths).” And the jury may, or may
not, contribute desirably to the willingness of the general
public to accept eriminal judgments as just.”

It can hardly be gainsaid, however, that the principal
original virtue of the jury trial—the limitations a jury
imposes on a tyrannous judiciary—has largely disap-
peared. We no longer live in a medieval or colonial
society., Judges enforce laws enacted by democratic
decision, not by regal fiat. They are elected by the
people or appointed by the people’s elected officials, and
are responsible not to a distant monarch alone but to
reviewing courts, including this one.*

30 The argument is developed by Curtis, The Trial Judge and the
Jury, 8 Vand. L. Rev, 150 (1952). For example,

“Juries relieve the judge of the embarrassment of making the
necessary exceptions. They do this, it is true, by violating their
oaths, but this, I think, is better than tempting the judge to violate
his oath of office.” Id., at 157.

*18ee generally, G. Williams, The Proof of Guilt 257-263;
W. Forsyth, History of Trial by Jury 261.

+2 Bee J. Stephen, A General View of the Criminal Law of England
208-209.

32 Bee, €. ¢., Sunderland, The Inefficiency of the Ameriean Jury,
13 Mich. L. Rev. 302, 305:

“But times have changed, and the government itself is now
under the absolute control of the people. The judges, if appointed,
are selected by the agents of the people, and if elected are selected
by the people directly. The need for the jury as a political weapon
of defense has been steadily diminishing for a hundred years, until
now the jury must find some other justification for its continuance.”
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The jury system can also be said to have some in-
herent defects, which are multiplied by the emergence
of the criminal law from the relative simplicity that
existed when the jury system was devised.* It is a
cumbersome process, not only imposing great cost in
time and money on both the State and the jurors them-
selves,® but also contributing to delay in the machinery
of justice.®® TUntrained jurors are presumably less adept
at reaching accurate conclusions of fact than judges,
particularly if the issues are many or complex.*” And it
is argued by some that trial by jury, far from increas-
ing public respect for law, impairs it: the average man,
it is said, reacts favorably neither to the notion that
matters he knows to be complex are being decided by
other average men® nor to the way the jury system
distorts the process of adjudication.*

*¢ See, e. g., Sunderland, op. cit. supre, at 303:

“Life was simple when the jury system was young, but with the
steadily growing complexity of society and social practices, the
facts which enter into legal controversies have become much more
complex.”

% Compare Green, Jury Injustice, 20 Jurid. Rev. 132, 133.

8 Cf. Lummus, Civil Juries and the Law’s Delay, 12 B. U. L.
Rev. 487.

37 See, ¢. g.,, McWhorter, Abolish the Jury, 57 Am. L. Rev. 42,
Statistics on this point are difficult to accumulate for the reason
that the only way to measure jury performance is to compare the
result reached by a jury with the result the judge would have
reached in the same case. While judge-jury comparisons have many
values, it is impossible to obtain a statistical comparison of aceuracy
in this manner. See generally H. Kalven and H. Zeisel, The
American Jury, passim.

8 B. g, Boston, Some Practical Remedies for Existing Defects in
the Administration of Justice, 61 U, Pa. L, Rev. 1, 16:

“There iz not one important personal or property interest, out-
side of a Court of justice, which any of us would willingly commit
to the first twelve men that come along the street . . . "

#® E. g, McWhorter, op. cit. supra, at 46:

“Tt is the jury system that consumes time at the public expense
in gallery playing and sensational and theatrical exhibitions before
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That trial by jury is not the only fair way of adjudi-
cating criminal guilt is well attested by the faet that it
is not the prevailing way, either in England or in this
country. For England, one expert makes the following
estimates. Parliament generally provides that new stat-
utory offenses, unless they are of “considerable gravity”
shall be tried to judges; consequently, summary offenses
now outnumber offenses for which jury trial is afforded
by more than six to one. Then, within the latter cate-
gory, 84% of all cases are in fact tried to the court.
Over all, “the ratio of defendants actually tried by jury
becomes in some years little more than 1 per cent.” *°

In the United States, where it has not been as gen-
erally assumed that jury waiver is permissible," the
statistics are only slightly less revealing. Two experts
have estimated that, of all prosecutions for erimes triable
to a jury, 75% are settled by guilty plea and 40% of
the remainder are tried to the court.* In one State,
Maryland, which has always provided for waiver, the
rate of court trial appears in some years to have reached
90%.** The Court recognizes the force of these statistics
in stating,

“We would not assert, however, that every eriminal
trial—or any particular trial—held before a judge
alone is unfair or that a defendant may never be

the jury, whereby the public interest and the dignity of the law are
swallowed up in a morbid, partisan or emotional personal inter-
est in the parties immediately concerned.”

10 Williams, eupra, at 302.

st For example, in the federal courts the right of the defendant
to waive a jury was in doubt as recently as 1930, when it was estab-
lished in Patton v. United States, 281 U. 8. 276. It was settled
in New York only in 1957, People v. Carroll, 7 Misc. 2d 581, afi’d,
3 N. Y. 2d 686.

42 Kalven and Zeisel, supra, at 12-32.

¢ 8¢0 Oppenheim, Waiver of Trial by Jury in Criminal Cases,
26 Mich. L. Rev. 695, 728.
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as fairly treated by a judge alone as he would be

by a jury.” Ante, p. 13.
I agree. I therefore see no reason why this Court should
reverse the conviction of appellant, absent any sugges-
tion that his particular trial was in fact unfair, or compel
the State of Louisiana to afford jury trial in an as yet
unbounded category of cases that can, without unfair-
ness, be tried to a court.

Indeed, even if T were persuaded that trial by jury
is a fundamental right in some criminal cases, I could
see nothing fundamental in the rule, not yet formulated
by the Court that places the prosecution of appellant
for simple battery within the category of “jury crimes”
rather than “petty crimes.” Trial by jury is ancient,
it is true. Almost equally ancient, however, is the dis-
covery that, because of if,

“the King’s most loving Subjects are much travailed
and otherwise encumbered in coming and keeping
of the said six Weeks Sessions, to their Costs,
Charges, Unquietness.” *

As a result, through the long course of British and
American history, summary procedures have been used
in a varying category of lesser crimes as a flexible re-
sponse to the burden jury trial would otherwise impose.
The use of summary procedures has long been wide-
spread. British procedure in 1776 exempted from the
requirement of jury trial
“Iv]iolations of the laws relating to liquor, trade
and manufacture, labor, smuggling, traffic on the
highway, the Sabbath, ‘cheats,’ gambling, swearing,
small thefts, assaults, offenses to property, servants

and seamen, vagabondage . ... [and] at least a
hundred more . . ..” (Emphasis added.)*

4437 Hen. VIII, c. 7.
43 Franfurter and Coreoran, Petty Federal Offenses and the
Constitutional Guaranty of Trial by Jury, 3% Harv. L. Rev. 917,
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Penalties for such offenses included heavy fines (with
imprisonment until they were paid), whippings, and im-
prisonment at hard labor.*

Nor had the Colonies a cleaner slate, although prac-
tices varied greatly from place to place with conditions.
In Massachusetts, crimes punishable by whipping (up to
10 strokes), the stocks (up to three hours), the ducking
stool, and fines and imprisonment were triasble to mag-
istrates.*” The decision of a magistrate could, in theory,
be appesled to a jury, but a stiff recognizance made exer-
cise of this right quite rare.® New York was somewhat
hargsher, For example, “anyone adjudged by two mag-
istrates to be an idle, disorderly or vagrant person might
be transported whence he came, and on reappearance be
whipped from constable to constable with 31 lashes by
each.”* Anyone committing a criminal offense “under
the degree of Grand Larceny” and unable to furnish bail
within 48 hours could be summarily tried by three
justices.® With local variations, examples could be
multiplied.

The point is not that many offenses that English-
speaking communities have, at one time or another, re-
garded as triable without a jury are more serious, and
carry more serious penalties, than the one involved here.
The point is rather that until today few people would
have thought the exact location of the line mattered
very much. There is no obvious reason why a jury trial
is a requisite of fundamental fairness when the charge
is robbery, and not a requisite of fairness when the same

928. The source of the authors’ information is Burn, Justice of
the Peace (1776).

4% Frankfurter and Corcoran, supra, at 930-034.

17 See, id., at 938-842.

48 Ibid.

*® Frankfurter and Corcoran, supra, at 945. They refer to the
Vagraney Act of 1721, 2 Col. L. (N. Y.} 56.

0 Frankfurter and Corcoran, supra, at 945,
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defendant, for the same actions, is charged with assault
and petit theft.®® The reason for the historic exception
for relatively minor crimes is the obvious one: the burden
of jury trial was thought to outweigh its marginal advan-
tages. Exactly why the States should not be allowed
to make continuing adjustments, based on the state of
their eriminal dockets and the difficulty of summoning
jurors, simply escapes me.

In sum, there is a wide range of views on the desir-
ability of trial by jury, and on the ways to make it most
effective when it is used; there is also considerahle vari-
ation from State to State in local conditions such as the
size of the criminal caseload, the ease or difficulty of
summoning jurors, and other trial conditions bearing on
fairness. We have before us, therefore, an almost perfect
example of a situation in which the celebrated dictum
of Mr. Justice Brandeis should be invoked. It is, he
said,

“one of the happy incidents of the federal system
that a single courageous State may, if its citizens
choose, serve as a laboratory ....” New State Ice
Co. v. Liebmann, 285 U. S. 262, 280, 311 (dissenting
opinion).

This Court, other courts, and the political process are
available to correct any experiments in criminal proce-
dure that prove fundamentally unfair to defendants.
That is not what is being done today: instead, and quite
without reason, the Court has chosen to impose upon
every State one means of trying criminal cases; it is a

51 The example is taken from Day, Petty Magistrates’ Courts in
Connecticut, 17 J. Crim. L. and Crimin., 343, 346-347, cited in Kal-
ven and Zeisel, supre, at 17. The point is that the “huge propor-
tion” of criminal charges for which jury trial has not been available
in America, Puttkamer, Administration of Criminal Law 87-88, is
increased by the judicious action of weary prosecutors.
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good means, but it is not the only fair means, and it is
not demonstrably better than the alternatives States
might devise,

I would affirm the judgment of the Supreme Court of
Louisiana.
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Exuipit 31

SUPREME COURT OF THE UNITED STATES

No. 52.—0OctoBer TERM, 1967.

S. Edward Bloom, Petitioner,] On Writ of Certiorari to
v the Supreme Court of
State of Illinois. Illinois.

[May 20, 196R8.]

MR. Justice WHITE delivered the opinion of the Court.

Petitioner was convicted in an Illinois state court of
criminal contempt and sentenced to imprisonment for
24 months for willfully petitioning to admit to probate
a will falsely prepared and executed after the death of
the putative testator. Petitioner made a timely demand
for jury trial which was refused. Since in Duncan v.
Louisiana, ante, p. ——, the Constitution was held to
guarantee the right to jury trial in serious criminal cases
in state courts, we must now decide whether it also
guarantees the right to jury trial for a criminal contempt
punished by a two-year prison term.

I

Whether federal and state courts may try eriminal
contempt cases without 2 jury has been a recurring
question in this Court. Article III, § 2, of the Constitu-
tion provides that “[t]he Trial of all Crimes, except in
cases of Impeachment, shall be by Jury .. ..” The
Sixth Amendment states that “[i]n all eriminal prosecu-
ttons, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury . ...” The Fifth
and Fourteenth Amendments forbid both the Federal
Government and the States from depriving any person
of “life, liberty or property, without due process of law.”
Notwithstanding these provisions, until United States
v. Barnett, 376 U. S. 681, rehearing denied, 377 U. S.
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973 (1964), the Court consistently upheld the constitu-
tional power of the state and federal courts to punish
any criminal contempt without a jury trial. Eilenbecker
v. District Court of Plymouth County, 134 U. S. 31,
36-39 (1890); I. C. C. v. Brimson, 154 U. S. 447, 488489
(1894); In re Debs, 158 U. S. 564, 594-596 (1895);
Gompers v. United States, 233 U. S. 604, 610-611 (1914);
Green v. United States, 356 U. S. 165, 183-187 (1958).*
These cases construed the Due Process Clause and the
otherwise inclusive language of Article 11T and the Sixth
Amendment as permitting summary trials in contempt
cases because at common law contempt was tried without
a jury and because the power of courts to punish for
contempt without the intervention of any other agency
was considered essential to the proper and effective
functioning of the courts and to the administration of
justice.

United States v. Barnett, suprae, signaled a possible
change of view. The Court of Appeals for the Fifth
Circuit certified to this Court the question whether there
was a right to jury trial in an impending contempt
proceeding. Following prior cases. a five-man majority
held that there was no constitutional right to jury trial
in all contempt cases. Criminal contempt, intrinsically

1 Many more cases have supported the rule that courts may punish
criminal contempt summarily, or accepted that rule without question.
See cases collected in Green v. United States, 356 U. 8. 165, 191, n. 2
(1958) (concurring opinion); United States v. Barnett, 376 U. S,
681, 694, n. 12 {(1964). The list of the Justices of this Court who
have apparently subscribed to this view is long. See Green v,
United States, supra, at 192.

The argument that the power to punish contempt was an inherent
power of the courts not subject to regulation by Congress was
rejected in Michaelson v. United States ex rel. Chicago, St. P, M. &
0. R. Co,, 266 U, S. 42, 6567 (1924), which upheld the maximum
sentence and jury trial provisions of the Clayvton Aect. Cf. Lar-
remore, Constitutional Regulation of Contempt of Court, 13 Harv.
L. Rev. 80 (1900).
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and aside from the particular penalty imposed, was not
deemed a serious offense requiring the protection of the
constitutional guarantees of the right to jury trial
However, the Court put aside as not raised in the certi-
fication or firmly settled by prior cases, the issue whether
a severe punishment would itself trigger the right to
jury trial and indicated, without explication, that some
members of the Court were of the view that the
Constitution limited the punishment which could be
imposed where the contempt was tried without a jury.
376 U. S, at 694-695 and n. 12.

Two years later, in Cheff v. Schnackenberg, 384 U. S.
373 (1966), which involved a prison term of six months
for contempt of a federal court, the Court rejected the
claim that the Constitution guaranteed a right to jury
trial in all eriminal contempt cases. Contempt did not
“of itself” warrant treatment as other than a petty
offense; the six-month’s punishment imposed permitted
dealing with the case as a prosecution for “a petty of-
fense, which under our decisions does not require a jury
trial.” 384 U. S. 373, 379-380 (1966). See Callan v.
Wilson, 127 U. 8. 540 (1888} : Schick v. United States,
195 U. 8. 65 (1904); District of Columbia v. Clawans,
300 U. S. 617 (1937). It was not necessary in Cheff
to consider whether the constitutional guarantees of the
right to jury trial applied to a prosecution for a serious
contempt. Now, however, because of our holding in
Duncan v. Louistana, ante, p. —, that the right to
jury trial extends to the States, and because of Bloom’s
demand for & jury in this case, we must once again con-
front the broad rule that all criminal contempts can be
constitutionally tried without a jury. Barnett presaged
a re-examination of this doctrine at some later time;
that time has now arrived.

In proceeding with this task, we are acutely aware of
the responsibility we assume in entertaining challenges
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to a constitutional principle which is firmly entrenched
and which has behind it weighty and ancient authority.
Our deliberations have convinced us, however, that seri-
ous contempts are so nearly like other serious ecrimes
that they are subject to the jury trial provisions of the
Constitution, now binding on the States, and that the
traditional rule is constitutionally infirin insofar as it
permits other than petty contempts to be tried without
honoring a demand for a jury trial. We accept the
judgment of Barnett and Cheff that criminal contempt
is a petty offense unless the punishment makes it a
serious one; but in our view, dispensing with the jury
in the trial of contempts subjected to severe punishment
represents an unacceptable construction of the Consti-
tution, “. . . an unconstitutional assumption of powers
by the [courts] which no lapse of time or respectable
array of opinion should make us hesitate to correct.”
Black & White Taxicab & Transfer Co. v. Broun &
Yellow Taxicab & Transfer Co., 276 U. 8. 518, 533 (1928)
(Holmes, J., dissenting). The rule of our prior cases
has strong, though sharply challenged, historical sup-
port; * but neither this circumstance nor the considera-

z Blackstone’s description of the common-law practice in contempt
cases appears in 4 Commentaries on the Laws of England 286-288:

“The process of attachment for these and the like contempts must
necessarily be ag ancient as the laws themselves; for laws without
a competent authority to secure their administration from disobedi-
ence and contempt would be vain and nugatory. A power, there-
fore, in the supreme courts of justice, to suppress such contempts
by an immediate attachment of the offender results from the first
principles of judicial establishments, and must be an inseparable
attendant upon every superior trlbunal

“If the contempt be committed in the face of the court, the
offender may be instantly apprehended and imprisoned, at the disere-
tion of the judges, without any further proof or examination. But
In matters that arise at a distance, and of which the court can-
not have so perfect a knowledge, unless by the confession of the party
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tions of necessity and efficiency normally offered in
defense of the established rule, justify denying a jury
trial in serious criminal contempt cases. The Constitu-

or the testimony of others, if the judges upon affidavit see sufficient
ground to suspect that a contempt has been committed, they either
make a rule on the suspected party to show cause why an attach-
ment should not issue against him, or, in very flagrant instances
of contempt, the attachment issues in the first instance; as it
also does if no sufficient. cause be shown to discharge; and thereupon
the court confirms and makes absolute the original rule.” And,
see id., at 280. A similar account is contained in 2 Hawkins, A
Treatise of the Pleas of the Crown 4, 141 (2d ed. 1724).

Of course, “Blackstone’s Commentaries are accepted as the most
satisfactory exposition of the common law of England. . . . undoubt-
edly the framers of the Constitution were familiar with it."” Schick
v. United States, 195 1. S. 65, 69 (1904).

Blackstone, however, was acutely aware that this practice was a
significant departure from ordinary principles: “It cannot have
escaped the attention of the reader that this method of making the
defendant answer upon oath to a criminal charge is not agreeable to
the genius of the common law in any other instance . . ..” 4 Black-
stone, supra, at 287.

The unalloyed doctrine that by “immemorial usage” all criminal
contempts could be tried summarily seems to derive from Mr. Justice
(later Chief Justice) Wilmot’s undelivered opinion in The King v,
Almon (1765), first brought to public light by the posthumous publi-
cation of his papers, Wilmot, Notes 243 (1802), reprinted in 97 Eng.
Rep. 94. Wilmot’s opinion appears to have been the source of
Blackstone’s view, but did not become an authoritative part of the
law of England until Rex v. Clement, 4 Barn. & Ald. 218, 233, 106
Eng. Rep. 918, 923 (K. B. 1821). Cf. Roach v. Garvan, 2 Atkyns
469, 26 Eng. Rep. 683 (Ch. 1742}, See 8 Howell, State Trials 14,
22-23, 49-59 (1816), and the subsequent civil action, Burdett v.
Abbot, 14 East 1, 138, 104 Eng. Rep. 501, 554 (K. B. 1811);
4 Taunt. 401, 128 Eng. Rep. 384 (Ex. 1812); 5 Dow 165, 202, 3 Eng.
Rep. 1289, 1302 (H. L. 1817). The historical authenticity of this
view has been wigorously challenged, initially by Bolly-Ficod, The
Story of Prince Henry of Monmouth and Chief-Justice Gascoign,
3 Transactions of the Roval Historical Society (N, 8.} 47, 6164, 147-
150 (1886). This led to the massive reappraisal of the contempt
power undertaken by 8ir John Fox: The King v. Almon, 24 L, Q. Rev,
184, 266 (1908); The Summary Process to Punish Contempt, 25 L. Q.
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tion guarantees the right to jury trial in state court
prosecutions for contempt just as it does for other
crimes.

Rev. 238, 354 (1909); Eccentricities of the Law of Contempt of
Court, 36 L. Q. Rev. 394 {(1920); The Nature of Contempt of Court,
37 L. Q. Rev. 191 (1921); The Practice in Contempt of Court Cases,
38 L. Q. Rev. 185 (1922); The Writ of Attachment, 40 L. Q. Rev.
43 (1924); J. Fox, The History of Contempt of Court (1927). On
contempt generally, see R. Goldfarb, The Contempt Power (1963).

Learned writers have interpreted Fox’s work as showing that until
the late 17th or early 18th centuries, apart from the extraordinary
proceedings of the Star Chamber, English courts neither had, nor
claimed, power to punish contempts, whether in or out of court, by
summary process. Frankfurter & Landis, Power of Congress over
Procedure in Criminal Contempts in “Inferior” Federal Courts—A
Study in Separation of Powers, 37 Harv. L. Rev. 1010, 1042-1052
(1924). Cf. Oswald’s Contempt of Court 3, n. (g) (Robertson ed.
1910}. Fox’s own appraisal of the evidence, however, seems to have
been that prior to the 18th century there probably was no valid basis
for summary punishment of a libel on the eourt by a stranger to the
proceedings, but that summary punishment for contempts outside
the court consisting in resistance to a lawful process or order of the
court, or contumacious behavior by an officer of the court, was prob-
ably permissible. J. Fox, The History of Contempt of Court 4, 49-50,
98-100, 108-110, 208-209 (1927); Fox, The Summary Process to
Punish Contempt, 25 L. Q. Rev. 238, 244-246 (1909). Although
jury trials had been provided in some instances of contempt in the
face of the court, Fox does not seem to have questioned that such
contempts could be punished summarily. J. Fox, The History of
Contempt of Court 50 (1927).

We do not find the history of criminal contempt sufficiently simple
or unambiguous to rest rejection of our prior decisions entirely on
historical grounds, particularly since the Court has been aware of
Solly-Flood’s and Fox’s work for many years. See Gompers v.
Urnited States, 233 U. S. 604, 611 (1914); Michaelson v. United
States ez rel. Chicago, St. P, M. & 0. R. Co., 266 U. 8. 42, 66-67
(1924); Green v. United States, 356 U. 8. 165, 185, n. 18 (1958}.
In any event, the ultimate question is not whether the traditional
doctrine is historically correct but whether the rule that eriminal
contempts are never entitled to a jury trial 15 a necessary or an
acceptable construction of the Constitution. Cf. Thompson v, Utah,
170 U. S. 343, 350 (1898).
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II.

Criminal contempt is a crime in the ordinary sense;
it is a violation of the law, a public wrong which is
punishable by fine or imprisonment or both. In the
words of Mr. Justice Holmes:

“These contempts are infractions of the law,
visited with punishment as such. If such acts are
not criminal, we are in error as to the most funda-
mental characteristic of crimes as that word has
been understood in English speech.” Gompers v.
United States, 233 U. 8. 604, 610 (1914).°

Criminally contemptuous conduct may violate other
provisions of the criminal law; but even when this is not
the case convictions for criminal contempt are indistin-
guishable from ordinary criminal convictions, for their
impact on the individual defendant is the same. Indeed,
the role of criminal contempt and that of many ordinary
criminal laws seem identical—protection of the institu-
tions of our government and enforcement of their
mandates. _

Given that criminal contempt is a crime in every
fundamental respect, the question is whether it is a crime
to which the jury trial provisions of the Constitution

38ee also New Orleans v. The Steamship Co., 20 Wall. 387, 392
(1874) (“[c]ontempt of court is a specific criminal offense”); O'Neal
v. United States, 190 U. 8. 36, 38 (1903} (an adjudication for con-
tempt is “in effect a judgment in a criminal case”™) ; Bessette v. W, B.
Conkey Co., 194 U. 8. 324, 336 (1904) (that criminal contempt pro-
ceedings are “criminal in their nature has been constantly affirmed”);
Michaelson v, United States ex rel. Chicago, St. P, M. & 0. R. Co,,
266 U. 8. 42, 66 (1924) (“[t]he fundamental characteristics of both
[erimes and criminal contempts] are the same”); Green v. United
States, 356 TU. S. 165, 201 (1958) (dissenting opinion) (“criminal
contempt iz manifestly a crime by every relevant test of reason or
history”). The Court also held in Bessette, supra, at 335, that
criminal contempt “cannot be considered an infamous erime.”
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apply. We hold that it is, primarily because in terms
of those considerations which make the right to jury
trial fundamental in criminal cases, there is no substan-
tial difference between serious contempts and other
serious crimes. Indeed, in contempt cases an even more
compelling argument can be made for providing a right
to jury trial as a protection against the arbitrary exercise
of official power. Contemptuous conduct, though a
public wrong, often strikes at the most vulnerable and
human qualities of a judge’s temperament. Even when
the contempt is not a direct insult to the court or the
judge, it frequently represents a rejection of judicial
authority, or an interference with the judicial process or
with the duties of officers of the court.

The court has long recognized the potential for abuse
in exercising the surmmary power to imprison for con-
tempt—it is an “arbitrary” power which is “liable to
abuse.” Ex parte Terry, 128 U. S. 289, 313 (1888).
“[I]ts exercise is a delicate one and care is needed to
avoid arbitrary or oppressive conclusions.” Cooke v.
Unated States, 267 U. 8. 517, 539 (1925).*

These apprehensions about the unbridled power to
punish summarily for contempt are reflected in the
march of events in both Congress and the courts since
our Constitution was adopted. The federal ecourts were
established by the Judiciary Act of 1789; §17 of the
Act provided that those courts “shall have power to . . .
punish by fine or imprisonment, at the discretion of said
courts, all contempts of authority in any cause or hearing
before the same . . . .” 1 Stat. 83. See Anderson v.

+ “That contempt power over counsel, summary or otherwise, is
capable of abuse is certain. Men who make their way to the bench
sometimes exhibit vanity, irascibility, narrowness, arrogance, and
other weaknesses to which human flesh is heir.” Sacher v. United
States, 343 U. 8. 1, 12 (1952). See also Ez parte Hudgings, 249
U. 8. 378 (1919); Nye v. United States, 313 U. 8. 33 (1941);
Cammer v. United States, 350 U. S, 399 (1956).
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Dunn, 6 Wheat. 204, 227-228 (1821). This open-ended
authority to deal with contempt, limited only as to
mode of punishment, proved unsatisfactory to Congress.
Abuses under the 1789 Act culminated in the unsuccess-
ful impeachment proceedings against James Peck, a
federal district judge who had imprisoned and disbarred
one Lawless for publishing a criticism of one of Peck’s
opinions in a case which was on appeal. The result was
drastic curtailment of the contempt power in the Act of
1831, 4 Stat, 487. Ex parte Kobinson, 19 Wall. 505,
510-511 (1874); In re Savin, 131 U. 8. 267, 275-276
(1889). That Act limited the contempt power to mis-
behavior in the presence of the court or so near thereto
as to obstruct justice; misbehavior of court officers in
their official transactions; and disobedience or resistance
to the lawful writ, process, order, or decree of the court.®
This major revision of the contempt power in the federal
sphere, which “narrowly confined” and ‘“substantially
curtailed” the authority to punish contempt summarily,
Nye v. United States, 313 U. S. 33, 4748 (1941), has
continued to the present day as the basis for the general

5 Bection 1 of the Act of 1831 stated:

“That the power of the several courts of the United States to issue
attachments and infliet summary punishments for contempts of eourt,
shall not be construed to extend to any cases except the mishehavior
of any person or persons in the presence of the said courts, or so
near thereto as to obstruct the administration of justice, the mis-
behavior of any of the officers of the said courts in their official
transactions, and the disobedience or resistance by any officer of the
sald courts, party, juror, witness, or any other person or persons, to
any lawful writ, process, order, rule, decree, or command of the said
courts.” Fox concluded that the 1831 Act was in accord with the
general common law of England. See Fox, The History of Contempt
of Court 208 (1927), Section 2 of the Act provided for prosecution
by the regular criminal procedures of those guilty of obstruction of
justice. See generally, Nelles & King, Contempt by Pubheation in
the United States, 28 Col. I, Rev, 401, 525 (1928).
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power to punish criminal contempt.® 62 Stat, 701, 18
U.S.C. §401.

The courts also proved sensitive to the potential for
abuse which resides in the summary power to punish
contempt. Before the 19th century was out, a distinc-
tion had been carefully drawn between contempts occur-
ring within the view of the court, for which a hearing and
formal presentation of evidence were dispensed with, and
all other contempts where more normal adversary pro-
cedures were required. Ez parte Terry, 128 U. 8. 289
(1888); Ez parte Sawnn, 131 U. S. 267 (1889). Later,

% At a later date, when passing the Clayton Act, Congress focused
its attention on conduet which was not only eriminally contemptuous
but which also constituted other crimes under federal or state law.
Contempts of this nature, unless committed in the presence of the
court or so near thereto as to obstruet justice, or unless they involved
disobedience t0 a court writ, process, order, or decree In a case
brought by the United States, were required to be tried to a jury,
and the possible punishment was limited to six months, fine of $1,000,
or both, 38 Stat, 738, 18 U, 8. C. §402. Circumseription of the
contempt power was carried further in the Norris-LaGuardia Act,
which extended the right to jury trial to contempt cases arising
out of injunctions issued in labor disputes. 47 Stat. 72, 18 U. 8. C.
§3692. The Civil Rights Act of 1957, 71 Stat. 638, 42 U. 8. C.
§ 1995, provides a right t0 a de mowvo trial by jury to all criminal
contemnors convieted in cases arising under the Aect who are fined in
excess of $300 or sentenced to imprisonment for more than 45 days,
exeeption being made for contempts committed in the presence of the
court or so near thereto as to obstruet justice, and misbehavior,
misconduet, or disobedience of any officer of the court. The Civil
Rights Act of 1964, 78 Stat. 268, 42 U. 8. C. § 2000h, provides a
right to jury trial in all proceedings for criminal contempt arising
under the Act, and limits punishment to a fine of $1,000 or imprison-
ment for six months. Again exception is made for contempts
committed in the presence of the court, or so near thereto as to
obstruct justice, and for the misbehavior, misconduet, or dizobedience
of court officers. Proof of criminal mens reas 1s specifically required.
See Goldfarb & Kurzman, Civil Rights V. Civil Liberties: The Jury
Trial Issue, 12 U. C. L. A. L. Rev. 486, 496-506 (1965).
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the Court could say “it is certain that in proceedings for
criminal contempt the defendant is presumed to be inno-
cent, he must be proved to be guilty beyond a reasonable
doubt, and cannot be compelled to testify against him-
self.” Gompers v. Bucks Stove & Range Co., 221 U. S.
418, 444 (1911). See Michaelson v. United States, 266
T. 8. 42, 66 (1924). Chief Justice Taft speaking for a
unanimous Court in Cooke v. United Stales, 267 U. S.
517, 537 (1925), said:

“Due process of law, therefore, in the prosecution
of contempt, except of that committed in open
court, requires that the accused should be advised
of the charges and have a reasonable opportunity to
meet them by way of defense or explanation. We
think this ineludes the assistance of counsel, if re-
quested, and the right to call witnesses to give
testimony, relevant either to the issue of complete
exculpation or in extenuation of the offense and in
mitigation of the penalty to be imposed.”

Cf. Blackmer v. United States, 284 U. S. 421, 440 (1932).
It has also been recognized that the defendant in eriminal
contempt proceedings is entitled to a public trial before
an unbiased judge, In re Oliver, 333 U. 8. 257 (1948);
Offutt v. United States, 348 U. 8. 11 (1954) ; see Ungar
v. Sargfite, 376 U, S. 575 (1964) ; but cf. Levine v. United
States, 362 U. S. 610 (1960).” In the federal system
many of the proeedural protections available to criminal
contemnors are set forth in Fed. Rules Crim. Proc. 42.

Judicial concern has not been limited to procedure.
In Toledo Newspaper Co. v. United States, 247 U. 8.

"It has also heen held that a defendant in criminal contempt
proceedings is ehgible for executive pardon, Ex parte Grossman, 267
U. 8. 87 (1925), and entitled to the protection of the statute of limi-
tations, Gompers v. United States, 233 U. 8. 604, 611-613 (1914);
Pendergast v. United States, 317 U. 8, 412 (1943).
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402 (1918), the Court endorsed a broad construction of
the language of the Act of 1831 permitting summary
trial of contempts “so near [to the court] as to obstruct
the administration of justice.”” Tt required only that
the conduct have a “tendency to prevent and obstruct
the discharge of judicial duty . . . .” [Id., at 419. See
Craig v. Hecht, 263 U, S. 255, 277 (1923). This view
proved aberrational and was overruled in Nye v. United
States, 313 U, 8. 33, 47-52 (1941), which narrowly
limited the conduct proscribed by the 1831 Act to “mis-
behavior in the vicinity of the court disrupting to quiet
and order or actually interrupting the court in the con-
duct of its business.” [Id., at 52. Cf. Toledo Newspaper
Co. v. United States, supra, at 422 (Holmes, J., dissent-
ing). The congressional purpose to fence in the power
of the federal courts to punish contempt summarily was
further implemented in Cammer v. United States, 350
U. 8. 399, 407408 (1956). A lawyer, the Court held,
“is not the kind of ‘officer’ who can be summarily tried
for contempt under 18 TU. S. C. §401 (2).” In another
development, the First Amendment was invoked to ban
punishment for a broad category of arguably contemp-
tuous out-of-court conduct. Bridges v. California, 314
U. 8. 252 (1941); Pennekamp v. Florida, 328 U. S. 331
(1946) ; Cratg v. Harney, 331 U. 8. 367 (1947). Finally,
over the years in the federal system there has been a
recurring necessity to set aside punishments for criminal
contempt as either unauthorized by statute or too harsh.
E. g., Ex parte Robinson, 19 Wall. 505 (1874); United
States v. United Mine Workers, 330 U. S. 258 (1947);
Yates v. United States, 355 U. S. 66 (1957).°

§ Limitations on the maximum penalties for eriminal contempt are
common in the States. According to Note, Constitutional Law: The
Supreme Court Construets a Limited Right to Trial by Jury for
Federal Criminal Contemnors, 1967 Duke L. J. 822, 654, n, 84, in 26
States the maximum penalty that can be imposed in the absence of a
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This course of events demonstrates the unwisdom of
vesting the judiciary with completely untrammeled
power to punish contempt, and makes clear the need for
effective safeguards against that power’s abuse. Prose-
cutions for contempt play a significant role in the proper
functioning of our judicial system; but despite the
itnportant values which the contempt power protects,
courts and legislatures have gradually eroded the power
of judges to try contempts of their own authority. In
modern times, procedures in criminal contempt cases
have come to mirror those used in ordinary ecriminal
cases, Our experience teachez that convictions for
criminal contempt, not infrequently resulting in ex-
tremely serious penalties, see United States v. Barnelt,
supra, at 751, are indistinguishable from those obtained
under ordinary criminal laws. If the right to jury trial

jury trial is six months or less, in three States a jury trial must be
provided upon demand of the defendant, in three other States the
maximum penalty cannot exceed one year (this group of States in-
cludes Illinois, however, which, as the present case demonstrates, has
no such limitation), in 15 States there is either no limitation upon
the maximum penalty which may be imposed, or else that maximum
exceeds one year, and finally, in three States, while there are statutes
relating to particular kinds of contempt, there are no general con-
tempt provisions. Independent examination suggests that the avail-
able materials concerning the law of contempt in some States are
such that precise computation is difficult. It is clear, however, that
punishment for contempt is limited to one year or less in over half
the States.

Most other Western countries seem to be highly restrictive of the
latitude given judges to try their own contempts without a jury.
See Jann, Contempt of Court in Western Germany, 8 Am. U. L. Rev.
34 (1959); Bigelow, Contempt of Court, 1 Crim, L. Q. 475 (1959);
Pekelis, Legal Techniques and Political Ideologies: A Comparative
Study, 41 Mich. L. Rev. 665 (1943). By contrast, there was no
right of appeal against 2 conviction for criminal contempt in England
until the Administration of Justice Act, 1960, 8 and 9 Eliz. 2, c. 65,
See Harnon, Civil and Criminal Contemnpts of Court, 25 Mod. L.
Rev. 179 (1962).
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i3 a fundamental matter in other criminal cases, which
we think it is, it must also be extended to criminal
contempt cases.

II1.

Nor are there compelling reasons for a contrary result.
As we read the earlier eases in this Court upholding the
power to try contempts without a jury, it was not
doubted that the summary power was subject to abuse
or that the right to jury trial would be an effective
check. Rather, it seems to have been thought that
summary power was necessary to preserve the dignity,
independence, and effectiveness of the judicial process—
“To submit the question of disobedience to another tri-
bunal, be it a jury or another court, would operate to
deprive the proceeding of half its efficiency.” In re
Debs, 158 T. S. 565, 595 (1895). It is at this point that
we do not agree: in our judgment, when serious punish-
ment for contempt is contemplated, rejecting a demand
for jury trial cannot be squared with the Constitution
or justified by considerations of efficiency or the desir-
ability of vindicating the authority of the court.

We cannot say that the need to further respect for
judges and courts is entitled to more consideration than
the interest of the individual not to be subjected to
serious criminal punishment without the benefit of all the
procedural protections worked out carefully over the
years and deemed fundamental to our system of justice.
Genuine respect, which alone can lend true dignity to our
judicial establishment, will be engendered, not by the
fear of unlimited authority, but by the firm administra-
tion of the law through those institutionalized procedures
which have been worked out over the centuries.

We place little credence in the notion that the inde-
pendence of the judiciary hangs on the power to try
contempts summarily and are not persuaded that the
additional time and expense possibly involved in submit-
ting serious contempts to juries will seriously handicap
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the effective functioning of the courts. We do not deny
that serious punishment must sometimes be imposed for
contempt, but we reject the contention that such punish-
ment must be imposed without the right to jury trial.
The goals of dispatch, economy, and efficiency are impor-
tant, but they are amply served by preserving the power
to commit for civil contempt and by recognizing that
many contempts are not serious crimes but petty offenses
not within the jury trial provisions of the Constitution.
When a serious contempt is at issue, considerations of
efficiency must give way to the more fundamental
interest of ensuring the even-handed exercise of judicial
power. In isolated instances recalcitrant or irrational
juries may acquit rather than apply the law to the case
before them. Our systern has wrestled with this problem
for hundreds of years, however, and important safeguards
have been devised to minimize miscarriages of justice
through the malfunctioning of the jury system. Perhaps
to some extent we sacrifice efficiency, expedition, and low
cost, but the choice in favor of jury trial has been made,
and retained, in the Constitution. We see no sound
reason in logic or policy not to apply it in the area of
criminal contempt.

Some special mention of contempts in the presence of
the judge is warranted. Rule 42 (a) of the Federal Rules
of Criminal Procedure provides that “[a] criminal con-
tempt may be punished summarily if the judge certifies
that he saw or heard the conduct constituting the con-
tempt and that it was committed in the actual presence
of the court.” This rule reflects the common-law rule
which is widely if not uniformly followed in the States.
Although Rule 42 (a) is based in part on the premise that
it is not necessary specially to present the facts of a
contempt which occurred in the very presence of the
judge, it also rests on the need to maintain order and a
deliberative atmosphere in the courtroom. The power of
a judge to quell disturbance cannot attend upon the
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impaneling of a jury. There is, therefore, a strong temp-
tation to make exception to the rule we establish today
for disorders in the courtroom. We are convinced, how-
ever, that no such special rule is needed. It is old law
that the guarantees of jury trial found in Article 111 and
the Sixth Amendment do not apply to petty offenses.
Only today we have reaffirmed that position. Duncan
v. Louisiana, ante, at —. By deciding to treat criminal
contempt like other crimes insofar as the right to jury
trial is concerned, we similarly place it under the rule
that petty crimes need not be tried to a jury.

Iv.

Petitioner Bloom was held in econtempt of court for
filing a spurious will for probate. At his trial it was
established that the putative testator died on July 6,
1964, and that after that date Pauline Owens, a practical
nurse for the decedent, engaged Bloom to draw and
execute a will in the decedent’s name. The will was
dated June 21, 1964. Bloom knew the will was false
when he presented it for admission in the Probate Divi-
sion of the Circuit Court of Cook County. The State’s
Attorney of that county filed a complaint charging Bloom
with contempt of court., At trial petitioner’s timely
motion for a jury trial was denied. Petitioner was found
guilty of eriminal contempt and sentenced to imprison-
ment for 24 months. On direct appeal to the Illinois
Supreme Court, his conviction was affirmed. That court
held that neither state law nor the Federal Constitution
provided a right to jury trial in eriminal contempt pro-
ceedings. 35 Il 2d 255, 220 N. E. 2d 475 (1966). We
granted certiorari, 386 U. 8. 1003 (1967).

Petitioner Bloom contends that the conduct for which
he was convicted of eriminal contempt constituted the
crime of forgery under 38 I1l. Rev. Stat. § 17-3. Defend-
ants tried under that statute enjoy a right to jury trial
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and face a possible sentence of one to 14 years, a fine not
to exceed $1,000, or both. Petitioner was not tried under
this statute, but rather was convicted of eriminal con-
tempt. Under Illineis law no maximum punishment is
provided for convictions for criminal contempt. People
v. Stollar, 31 Tl1l. 2d 154, 201 N. E. 2d 97 (1964). In
Duncan we have said that we need not settle “the exact
location of the line between petty offenses and serious
erimes” but that “a crime punishable by two years in
prison is . . . a serious crime and not a petty offense.”
Ante, at —. Bloom was sentenced to imprisonment for
two years, Our analysis of Barnett, supra, and Cheff v,
Schnackenberg, supra, makes it clear that eriminal con-
tempt is not a erime of the sort that requires the right
to jury trial regardless of the penalty involved, Under
the rule in Cheff, when the legislature has not expressed
a judgment as to the seriousness of an offense by fixing
a maximum penalty which may be imposed, we are to
look to the penalty actually imposed as the best evi-
dence of the seriousness of the offense. See, ante, p. —-,
n. 35. Under this rule it is clear that Bloom was entitled
to the right to trial by jury, and it was constitutional
error to deny him that right. Accordingly, we reverse
and remand for proceedings not inconsistent with this
opinion,

Reversed and remanded.
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SUPREME COURT OF THE UNITED STATES

No. 52.—Ocroser TerM, 1967.

S. Edward Bloom, Petitioner,]| On Writ of Certiorari to
V. the Supreme Court of
State of Illinois. IHinois.

[May 20, 1968.]

Mkg. JusTicE HARLAN, whom MER. JUSTICE STEWART
joins, dissenting.

I dissent for the reasons expressed in my dissenting
opinion in Duncan v. Louisiana, ante, p. ——, and in my
concurring and dissenting opinion in Cheff v. Schnacken-
berg, 384 U. 8. 373, 380. See also United States v.
Barnett, 376 U. S. 681; Green v. United States, 356 U. S.
165.

This case completes a remarkable circle. In Duncan,
ante, the Court imposed on the States a rule of pro-
cedure that was neither shown to be fundamental to
procedural fairness nor held to be part of the originally
understood content of the Fourteenth Amendment. The
sole justification was that the rule was found in the Bill
of Rights. The Court now, without stating any addi-
tional reasons, imposes on the States a related rule that,
as recently as Cheff v. Schnackenberg, supre, the Court
declined to find in the Bill of Rights. That the words
of Mr. Justice Holmes,* inveighing against a century of
‘“unconstitutional assumption of [state] powers by the
courts of the United States” in derogation of the central
premise of cur Constitution, should be invoked to sup-
port the Court’s action here can only be put down to the
vagaries of the times.

*B. & W. Tazi Co. v. B. & Y. Taxi Co, 276 U. S. 518, 532, at
533 (dissenting opinion, quoted ante, p. 4).



ExHIBIT 32

Mr. JusTicE FRANKFURTER, €OnCurring.

In joining the Court’s opinion I deem it appropriate to add a few observations.
Liaw i8 a soclal organism, and evolution operates in the sociological domain
no less than in the biological. The vitality and therefore walidity of law is not
arrested by the circumstances of its origin, What Magna Carta has become is
very different indeed from the immediate objects of the barons at Runnymede.
The fact that scholarship has shown that historical assumptions regarding the
procedure for punishment of contempt of court were ill-founded, hardly wipes
out a century and a half of the legislative and judicial history of federal law
based on such assumptions. Moreover, the most authoritative student of the
history of contempt of court has impressively shown that “from the reign of
BEdward I it was established that the Court had power to punish summarily
contempt committed * * * in the actual view of the Court,” Fox, History of
Contempt of Court, 4952,

Whatever the conflicting views of scholars in construing more or less dubious
manuscripts of the Fourteenth Century, what ig indisputable is that from the
foundation of the United States the constitutionality of the power to punish for
contempt without the intervention of a jury has no been doubted. The First
Judiciary Act conferred such a power on the federal courts in the very act of
their establishment, 1 Stat. 73, 83, and of the Judiciary Committee of eight that
reported the bill to the Senate, five members including the chairman, Senator,
later to be Chief Justice, Ellsworth, had been delegates to the Constitutional
Convention, In the First Congress itself no less than nineteen members, including
Madison who contemporanecusly intreduced the Bill of Rights, had been delegates
to the Convention. And when an abuse under this power manifested itself, and
led Congress to define more explicitly the summary power vested in the courts,
it did not remotely deny the existence of the power bnt merely defined the con-
ditions for its exercise more clearly, in an Act “declaratory of the law concern-
ing contempts of court.” Act of Mar. 2, 1831, 4 Stat. 487. Although the judge who
had misused the power was impeached, and Congress defined the power more
clearly, neither the proponents of the reform mnor Congress in its corrective
legislation suggested that the established law be changed by making the jury
part of the procedure for the punishment of criminal contempt. This is mwore
significant in that such a proposal had only recently heen put before Congress
as part of the draft penal code of Edward Livingston of Louisiana.

Nor haa the constitutionality of the power been doubted by this Court through-
out its existence. In at least two score cases in this Court, net to mention the
vast mass of decisions in the lower federal courts, the power to punish summarily
has been accepted without question. It is revelant to call the roll of the Justices,
not including those now sitting, who thus sustained the exercise of this power:

Waghington Gray Pitney
Marshall Blatchford McReynolds
Johnson | L. Q. C. Lamar Brandeis
Livingston Fuller Clarke

Todd Brewer Taft

Story Brown Sutherland
Duval Shiras Butler
Clifford H. E. Jackson Sanford
Swayne White Stone
Miller Peckham Roberts
Davis MceKenna . Cardozo
Field Holmes* Reed
Strong Day Murphy
Bradley Moody R. H. Jackson
Hunt Lurton Rutledege
Waite Hughes Vinson
Harlan Van Devanter Minton ®
Matthews J. R. Lamar

2 Beminning with Er parte Robinson, 19 Wall. 505, and In re Chiles. 22 Wall. 157, this
lst includes evervy Justime whe sat on the Court since 1874, with the exception of Mr.
Justice Woode (1881-1887), and Mr. Justice Byrnes (1941-1042),

(847)
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To be sure, it i never too late for this Court to correct a misconception in
an occasional decision, even on a rare occasion to change a rule of law that may
have long persisted but also have long been questioned and only fluctuatingly
applied. To say that everybody on the Court has been wrong for 150 years and
that that which has been deemed part of the bone and sinew of the law should
now be extirpated is quite another thing. Decision-making is not a mechanical
process, but neither is this Court an originating lawmaker, The admonition of
Mr. Justice Brandeis that we are not a third branch of the Legislature should
never be disregarded. Congress has seen fit from time to time to qualify the pow-
er of summary punishment for contempt that it gave the federal courts in 1789
by requiring in explicitly defined situations that a jury be associated with the
conrt in determining whether there has been a contempt. See, eg., 18 U.8.C.
§ 3691 ; Civil Rights Act of 1957, 71 Stat. 634, 638, 42 U.S.C.A. §1995. It is for
Congress to extend this participation of the jury, whenever it sees fit to do =o,
to other ingtances of the exercise of the power to punish for contempt. It is not
for this Court to fashion a wholly novel constitutional doctrine that would re-
quire such participation whatever Congress may think on the matter, and in
the teeth of an unbroken legislative and judicial history from the foundation
of the Nation.

ExHIBIT 33

MIRANDA V. ARIZONA: A DECISION BaAseEp ON EXCESSIVE AND VISIONARY
SOLICITUDE FOR THE ACCUSED

(Remarks of Senator Sam Ervin, Jr. (Democrat, North Carolina), to the Na-
tional Association of Railroad Trial Counsel at White Sulpbur Springs, W. Va.,
on Aug. 22, 1966.)

In its recent five-to-four decision in Miranda v. Arizona, 3% T.8. 436, the
Supreme Court reversed State Court convictions for kidnapping, rape, and rob-
bery, and a Federal Court conviction for robbery on the ground that they were
based upon voluntary confessions made by the accused while they were being
questioned by law enforcement officers who had them in custody. As a result of
the decision, some self-confessed criminals may go free.

While none of the convictions was for murder, the decision calls to mind
Daniel Webster’s aphorism : “Every unpunished murder takes away something
from the gecurity of every man’s life.”

I wish to make some observations concerning the majority decision in the
Miranda Case, and its impact upon constitutional government and the capacity of
our society to protect its law-abiding members from those who commit murder,
rape, robbery, and otber crimes.

In so doing, I shall exercise a right vouchsafed to afl Americans by these words
of the late Chief Justice Harlan F. Stone:

“Where the courts deal, as ours do, with great public questions, the only pro-
tection against unwise decisions, and even judicial usurpation, is careful scrutiny
of tbeir action, and fearless comment upon it.”

The Constitution of the United States makes these fundamental principles as
clear as the noonday sun in a cloudless sky :

1. The power to amend the Constitution of the United States, which is the
power to change its meaning, belongs to Congress and tbe States, and not to
the Supreme Court.

2, The legislative power of tbe United States, which is the power to prescribe
rules of conduct for the people of the United States, belongs to Congress, and
not to the Supreme Court.

3. The Supreme Court has no power in respect to the Constitution and laws
of the United States except the power to interpret them, which is merely the
power to ascertain and give effect to their meaning.

4, The power to amend their Constitutions belongs to the respective States
and their people, and not to the Supreme Court.

5. The legislative power of the States, which is the power to prescribe rules
of conduct for their people, belongs to the law-making bodies of the respective
States, and not to the Supreme Court.

6. The Supreme Court has no power in respect to the Constitution and laws of
the States except to interpret them for the purpose of determining whether they
confiict with the Constitution of tbe United States.
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Moreover, there is not a syllable in the phraseology of the Constitution of the
United States which is not in accord with these self-evident truths:

1. The laws relating to crime and criminal procedure were made to protect
society from those who commit murder, rape, robbery, and other offenses, and
not to free self-confessed criminals.

2. The most convincing evidence of the guilt of the accused in a c¢riminal
case is his own voluntary confession that he committed the crime with which
he stands charged.

My love for the law disables me to pay homage to deviations from constitu-
tional principles and self-evident truths, even when Supreme Court justices
are responsible for the deviations. As a consequence, it constrains me to say
that the majority decision in the Miranda (‘ase is incompatible with the six
constitutional principles which have been enumerated, and the two self-evident
truths which have been stated.

I disgress momentarily to point out onr country’s present plight in respect
to crime.

Crime is rampant and rising in our land. Since 1960, the volume of c¢rime
in the United States has risen 46 percent while the population has grown only
8 percent. The tragedy implicit in these figures is heightened by the FBI study
of offenders, which reveals that over 48 percent of them repeat their offenses
within two years after being released upon a prior charge.

I state in epitome the statistics relating to crimes committed in the United
States dnring 1985, Serious crimes: 2,780,000, an increase of G percent over 1964.
Murders: 9,850, an increase of G percent over 1964. Forcible rapes: 22,470, an
increase of 9 percent over 1964. Robheries: 118,920, an increase of G percent
over 1964. Aggravated assaults: 206,700, an increase of 6 percent over 1964.
Burglaries: 1,173,200, an increase of 6 percent over 1964, Grand lareenies: 762,-
400, an increase of 8 percent over 1964. Autcmobile thefts: 486,600, an increase of
3 percent over 1964,

This catalog of crime justifies certain conclusions concerning the hour. It is
no time for Judges to allow an excessive and visionary solicitude for the accused
to blind their eyes to the reality that the victims of crime and society itself
are as much entitled to justice as the accused. It is likewise no time for judges
to let an eXcessive and visionary solicitude for the accused prompt them to
usurp and exercise power they do not possess and invent new rules to turn
loose upon society self-confessed criminals,

The Miranda Case is the lotest step in the journey which some Supreme Court
Justices began in McNabb v. U.8,, 318 U.8. 3832, and Mallory v. U.8,, 354 U.S. 449,
and continued in Escobedo v. Illinciz, 378 U.8. 478.

The dissent of Jnstice White in the Escobedo Casc may reveal the purpose of
the journey. He said:

“The declsion is thus another major step in the direction of the goal which
the court seemingly has in mind—to bar from evidence all admissions obtained
from an individual suspected of a crime, whether involuntarily made or not.”

The rulings in the McNabb and Mallory Cases are not based upon constitu-
tional grounds. In those cases, the court seized upon a rule of criminal proce-
dure applicable solely to arresting officers, converted it into a rule of evidence,
and held that the rule as thus converted barred voluntary confessions made
hy the accused during a period of unnecessary delay between arrest and ar-
raignment. Hence, the rulings in the McNabb and Mallory Cases can be nullified
by a simple congressional enactment.

It is otherwise, however, with respect to the rulings in the Escobedo and
Miranda Ceses. It will regnire either some judicial repentance or a constitu-
tional amendment to protect the American people from the consequences of
these rulings.

The Escobedo Case illustrates the truth that hard cases are the guicksands
of sound law. In it, the court considers the provision of the 8ixth Amendment,
which specifies thnt “in all eriminal prosecutions, the accused shall enjoy the
right to have the assistance of counsel for his defense,” and holds by a five-to-
four vote that the right to have tbe assistance of counsel for one’s defense
established hy it antedates the begioning of a criminal prosecution, and arises
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wpenever a law enforcement officer beging to suspect that a person in his custody
might be the perpetrator of an unsolved crime which he is investigating.

The decision of the majority in the Mirenda Case stamps with approval the
Esc:obedo Case's ruling in respect to the Sixth Amendment right to have the
assistance of counsel for one's defense. After so doing, the majority opinion
proceeds to hold that no matter how spontaneous it may be, and no matter how
intelligent or versed in law its maker may be, no voluntary confession made by
a suspect in custody while being questioned by a Federal or State law enforce-
ment officer investigating an unsolved crime can be admitted in evidence in any
Federal or State Court, unless the iaw enforcement officer strictly observes the
newly invented requirements which are laid down in the Miranda Case, and
which did not even exist until the majority opinion in that case was written.
The majority decision undertakes to justify this holding by asserting that these
requirements are implicit in the Fifth Amendment privilege against self-
incrimination,

According to these newly invented requirements, the suspect in custody “must
be warned prior to any questioning that he has the right to remain silent, that
anything he says can be used against him in a court of law, that he has the
right to the presence of an attorney, and that if he cannot afford an attorney,
one will be appointed for him prior to any questioning if he so desires. Oppor-
{:pnlty to exercise these rights must be afforded to him throughout the interroga-
ion.”

The requirements provide, moreover, that even if the specified warnings are
given, no subsequent voluntary confession of the suspect can be received in
evidence in any court unless his attorney is present when it is made or unless
he waives the rights enumerated in the warning before making it. And the
requirements further prescribe that the suspect can waive such rights only by
expressly saying that he “is willing to make a statement and does not want an
attorney.” And even in that event the voluntary confession is inadmissable
unless it “closely” follows the express waiver.

The majority decisions in the Bscobedo and Mirande Cases in respect to the
BSixth Amendment right to have the assistance of counsel for one’s defense are
repugnant to the words of the Constitution and all prior cases constrning them.
According to the words of the Constitution, the Sixth Amendment right to have
the assistance of counsel for one’s defense does not exist except in a criminal
prosecution, and hence cannot possibly arise until a criminal prosecution is com-
menced. A criminal prosecution is a prosecution in a court of justice in the name
of governiment against an individual charged with crime and involves a deter-
mination of hig guilt or innocence. This being true, the informal questioning of
a suspect in custody by a law enforcement officer cannot be rightly equated with
1 criminal prosecution.

While Congress and State Legislatures may enact statutes applicable in their
respective jurisdictions which emlarge the right of an individual to bave the
agsistance of counsel, the Supreme Court is powerless (o add to or take from
the scope of the constitutional right to have the assistance of counsel as such
right is defined in the Sixth Amendment. Accordingly, the majority decisions
in the Escobedo and Miranda Cases represent an attempt to change the meaning
of the Sixth Amendment.

The Supreme Court virtually confesses this to be so in the subsequent case of
Johnson v. New Jersey, hy refusing to apply the ruling in the Escobedo Case to
cases antedating it.

The majority decision in the Miranda Case does even more violence to the
Fifth Amendment privilege against self-incrimination.

This constitutional provision had its origin in a rule of evidence which arose
in England out of ahhorrence for the notorious Court of Star Chamber, which
actually forced men to be witnesses against themselves on the trial of criminal
charges against them. It has been incorporated into the constitutions of virtnally
every state in the Union.
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It seems approprate to note that the Mireanda Case has nothing to do with in-
voluntary confessions. Involuntary confessions have been inadmisstble in crimi-
nal cases in Federal and State courts since the founding of the Republie. It is
needless to inquire why this is so. It seems appropriate to observe, however,
that involuntary confessions are barred from evidence in criminal cases in state
courts not only by their own laws, but also by the due process clause of the
Fourteenth Amendment.

The majority decision in the Mirande ('ase is without support in any prior
decision. Moreover, it is in actual conflict with a numhbher of prior decisions
which expressly reject arguments of counsel for accused that requirements simi-
lar to those invented in the Mirande Cage ought to har the admission of voluu-
tary confessions. The majority decision in the Mirande Cese lacks validity for
these three reasons:

1. The language of the Fifth Amendment privilege against gelf-incrimination
is inapplicable to voluntary confessions.

2. The precedents and the writings of legal scholars are to the effect that the
privilege against self-incrimination has no relation to voluntary confessions,

3. The history of the privilege against self-incrimination shows that it has
nothing to do with voluntary confessions.

The dissenting opinions of Justices Clark, Harlan, Stewart, and White in the
Miranda Case elaborate these reasons with convincing force, Consequently, I
will forego detailed discussion of them and content myself with making some
brief comments upon the first of them.

The Fifth Amendment privilege against self-incrimination is expregsed in these
words: “No person shall be compelled in any criminal case to be a witness
against himself.”

These words apply only to compelled or forced testimony. For this reason, they
cannof be rightly applied to any voluntary confession made under any circum-
stances becatise volnntary confesgions are voluntarily mmade, Besides, the consti-
tutional privilege against self-incrimination belongs only to a witness, i.e., one
who gives evidence in a cause before a court or other tribunal. Moreover, the
privilege attaches itself only to a witness in a specified eause, i.e,, a criminal
case or its equivalent. Manifestly, the interrogation of a suspect in custody
by a law enforcemnent officer investigating an unsolved erime does not make the
suspect a witness before a court or tribnnal in a eriminal case.

While the Congress and State Legislatures may enact statutes applicable
within their respective jurisdictions which establish conditions precedent to the
admissibility of voluntary confessions similar to those delineated in the majority
opinion in the ¥Miranda ('ase, the Supreme Court cannot rightly do so because it
is not authorized by the Constitution to change the privilege against self-incrimi-
nation as such privilege is defined in the Fifth Amendment.

Consequently, the majority decision in the Mirande Case represents an attempt
to aruend the Constitution of the United States and the constitutions of the states,
and to make laws for the United States and the states. The majority opinion
really admits this to he true by speaking of the newly created requirements as
“the principles announced today” and “the system of warning we delipeate
today.”

The Supreme Court corroborated this admission of the majority in the Miranda
Case by subsequently holding in the Jehnson Cese that the newly invented re-
quirements, allegedly based upon a constitutional provision dating back to June
15, 1790, have no application whatever to cases begun prior to June 22, 1984,

When one reads and ponders the majority opinion in the Miranda Case, he is
impelled to the abiding conviction that its rationale is as follows: That despite
any protestations to the contrary, the Supreme Court Justices who join in the
majority opinion believe that a substantial percent of all law enforcement officers,
who investigate unsolved erimes and interrogate suspects in custody, resort to
undue pressure or trickery to obtain confessions from the suspects; that in con-
sequence, suspects in custody need protection from the law enforcement officers
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who interrogate them; and that the most efficacious way to give suspects in
custody the needed protection is to impose upon law enforcement officers condi-
tions precedent to interrogation which will prevent or substantially deter the
saspects from making any confession, or from even making any statements as-
serting their innocence,

I submit that this rationale is unjust to the thousands of dedicated and honor-
able law enforcement officers who seek to protect the lives, the bodies, the
habitations, and the other property of our people in all areas of our land from
criminal depredations. All of us should remember that each year scores of law
enforcement officers die in the performance of their duty in order that we might
live.

To be sure some law enforcement officers ahuse their authority. Some judges
do likewise—especially when they attempt to amend constitutions and make
laws rather than to interpret them. Hamstringing all law enforcement officers be-
cause some of them err is about on a par with padlocking all courtrooms because
some judges err.

Despite some intimations in the majority opinion that confessions constitute
unreliable testimony, there is no proof that they are more unreliable than other
testimony which is daily received without complaint in our courts. I assert
without fear of successful contradiction that experience in the adminigtration
of justice makes this plain: The rule which excludes froln evidence in criminal
cases involuntary confessions, irrespective of whether they be true or false, is
the only practical and reasonable way in which courts can deal with this
problem.

No person ean be convicted of crime in any court, Federal or State, unless the
prosecution proves these two things beyond a reasonable doubt:

1. That a crime has been actually committed.

2, That the accused was the perpetrator of such crime.

The prosecution must prove the first of these things, which the law calls the
corpusg delicti, by independent evidence, It is permissible to use a voluntary
confession of the accused only as evidence that he was the perpetrator of the
erime established beyond a reasonable douht by other testimony.

I repeat what I have said before: The most convincing evidence of the guilt
of the accused in a criminal ecase is bis own voluntary confession that he com-
mitted tbe crime with which he stands charged.

The trial judge, who sees the witnesses and observes their demeanor upon the
stand, ordinarily has little difficulty in determining whether a confession
offered in evidence was voluntarily or involuntarily made.

When I had the privilege of serving as an Associate Justice of tbe Supreme
Court of North Carolina, I had occasion to describe the simple procedure by
which the trial judge determines this question.

I take the liberty of quoting from an opinion which I wrote at that time in
State v. Rogers, 233 N.C. 390, 64 8.E.2d 572, 28 A.L.R.24 1104 :

“When the admissibility of a confession is challenged on the ground that it
was induced by improper means, the trial judge is required to determine the
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question of fact whether it was or was not voluntary before he permits it to go
to the jury. In making this preliminary inquiry, the judge sbould afford both
the prosecution and the defense a reasonable opportunity to present evidence
in the absence of the jury showing the ¢ircumstances under which the confession
was made. When the trial court finds upon a consideration of all the testimony
offered on the preliminary inguiry that the confession was voluntarily made,
his finding is not subject. to review, if it is supported by any competent evidence.”

The rule which prevails in most jurisdictions that the finding of the trial
judge on this question is not subject to review if it is supported by any competent
evidence is exceedingly wise, He has an opportunity to see the witnesses and
judge their credibility. This opportunity is denied to an appellate court which is
compelled to act upon the hasis of printed testimony. When the testitnony of the
witnesses is reduced to cold type, it is not easy to distinguish the testimony of an
Ananias from that of a George Washington.

Justice Harlan appraised the majority decision in the Mirande Case aright
when he declared in his dissenting opinion that “the decision of the Court
represents poor constitutional law and entails harmful consequences for the
country at large.”

It has always been recognized in our country that the questioning of suspects
in custody by law enforcement officers investigating unsolved crimes constitutes
a legitimate instrument of law enforcement. By the judicious use of thiz instru-
ment of law enforcement untold thousands of innocent suspects have been an-
nually freed without trial, and untold thousands of guilty suspects, who would
have otherwise gone unwhipped of justice, have been annually brought to jude-
ment.,

The drastic limitations, which the majority opinion in the Mirande Case places
upon the interrogation process, are well designed to induce suspects in custody to
reinain silent when law enforcement officers undertake to question them concern-
ing unsolved crimes and thus destroy the effectiveness of the interrogation
process itseif.

As the inevitable consequence of these drastic limitations, the number of
innocent suspects freed without trial will diminish, the detention of innocent
suspects will be prolonged, and the number of criminal trials will be muitiplied.

Moreover, multitudes of guilty suspects will escape conviction and punishment,
and be turned loose upon society to repeat their crimes simply because many
crimes cannot be solved without confessions. This is particularly true of bur-
glaries, grand larcenies, and automobile thefts, which are frequently committed
in secret, and of forcible rapes, which are frequently committed under such eir-
cumstances that the vietim cannot identify her assailant, Like observations are
true of many felony-murders, robberies, and aggravated assaults,

The country ought not to suffer these harmful consequences, As a member of
the United States Senate, I shall try to do something to avert them. I will ask
the Congress to submit to the States a proposed constitutional amendment which
will provide that in the ahsence of congressional or State legislation to the con-
trary, the sole test of the admissibility of confessions in eriminal cases shall be

97-234 0—68—1055
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whether or not they were voluntarily made, and that the Supreme Court cannot
reverse the ruling of a trial judge admitting a confession as voluntarily made, if
such ruling is supported by any competent evidence.

I may not succeed in my purpose because the submission of a proposed consti-
tutional amendment to the States requires the vote of two-thirds of both Houses
of Cougress, and because many Senators and Congressmen seem to believe that
judicial aberrations are sacrosanct and ought to be ag unalterable as the laws of
tbe Medes and the Persians.

1 shall nevertheless try because I know these things to be true: Enough has
been done for those who murder and rape and rob. It is time to do sometbing for
those who do not wish to be murdered or raped or robbed.
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ExieiT 34

HARPER ET aL. v. VIRGINIA BOARD OF
ELECTIONS ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA.

No. 48. Argued January 2526, 1966.—Decided March 24, 1966.*

Appellants, Virginia residents, brought this action to have Virginia’s
poll tax declared unconstitutional. The three-judge District Court
dismissed the complaint on the basis of Breedlove v. Suttles, 302
U. 8. 277. Hé?: A State's conditioning of the right to vote on
the payment of a fee or tax violates the Equal Protection Clause
of the Fourteenth Amendment. Breedlove v. Suttles, supra, pro
tanto overruled. Pp. 665-670.

{a} Once the franchise is granted to the electorate, lines which
determine who may vote may not be drawn so as to cause invidious
discrimination. Pp. 665-667.

(b) Fee payments or wealth, like race, creed, or color, are unte-
lated to the ecitizen’s ability to participate intelligently in the
electoral process. Pp. 666-668.

(¢) The interest of the State, when it comes to voting registra-
tion, is limited to the fixing of standards related to the applicant’s
qualifications as a voter. P. 668.

(d) Lines drawn on the basis of wealth or property, like those
of race, are traditionally disfavored. P. 648.

{e) Classifications which might impinge on fundamental rights
and liberties—such as the franchise—must be closely scrutinized.
P. 670.

240 F. Supp. 270, reversed.

Allison W. Brown, Jr., argued the cause for appellants
in No. 48. With him on the brief were Lawrence Speiser
and Philip Schwartz.

Robert L. Segar and J. A. Jordan, Jr., argued the cause
for appellant in No. 655. With them on the brief were
Max Dean and Len W, Holt.

*Together with No. 655, Butts v. Harrison, Governor of Virginia,
et al, also on appeal from the same court,
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Opinion of the Court. 383 U.8.

George D. Gibson argued the cause for appellees in
both cases. With him on the briefs were Robert Y. But-
ton, Attorney General of Virginia, Richard N. Harris,
Assistant Attorney General, and Joseph C. Carter, Jr.

Solicitor General Marshall argued the cause for the
United States, as amicus curiae in No. 48, by special leave
of Court, urging reversal. With him on the brief were
Attorney General Katzenbach, Assistant Attorney Gen-
eral Doar, Ralph 8. Spritzer, David Rubin, James L.
Kelley and Richard A. Posner.

Mr. Justice Doucras delivered the opinion of the
Court.

These are suits by Virginia residents to have declared
unconstitutional Virginia’s poll tax.! The three-judge

18ection 173 of Virginia’s Constitution directs the General Assem-
bly to levy an annual poll tax not exceeding $1.50 on every resident
of the State 21 year of age and over (with exceptions not relevant
here). Ome dollar of the tax is to be used by state officials “exclu-
sively in aid of the public free schools” and the remainder is to be
returned to the counties for general purposes. Section 18 of the Con-
stitution includes payment of poll taxes as a precondition for voting.
Section 20 provides that a person must “personally” pay all state
poll taxes for the three years preceding the year in which he applies
for registration. By §21 the poll tax must be paid at least six
months prior to the election in which the voter seeks to vote. Since
the time for election of state officials varies (Va. Code §§24-136,
24-160—24-168; id., at § 24-22}, the six months’ deadline will vary,
election from election, The poll tax is often assessed along with
the personal property tax., Those who do not pay a personal prop-
erty tax are not assessed for a poll tax, it being their responsibility
to take the initiative and request to be assessed. Va. Code § 58-1163.
Enforcement of poll taxes takes the form of disenfranchisement of
those who do not pay, § 22 of the Virginia Constitution providing
that collection of delinquent poll taxes for a particular year may
not be enforced by legal proceedings until the tax for that year has
become three years delinquent.
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Distriet Court, feeling bound by our decision in Breed-
love v. Suttles, 302 U. S. 277, dismissed the complaint.
See 240 F. Supp. 270. The eases came here on appeal
and we noted probable jurisdiction. 380 U. S. 930, 382
U. S. 806.

While the right to vote in federal elections is con-
ferred by Art. I, §2, of the Constitution (United
States v. Classic, 313 U. 8. 209, 314-315), the right to
vote in state elections is nowhere expressly mentioned.
It is argued that the right to vote in state elections is
implicit, particularly by reason of .the First Amendment
and that it may not constitutionally be conditioned upon
the payment of a tax or fee. Cf. Murdock v. Pennsyl-
vania, 319 U. 8. 105, 113.? We do not stop to canvass
the relation between voting and political expression.
For it is enough to say that once the franchise is granted
to the electorate, lines may not be drawn which are in-
consistent with the Equal Protection Clause of the Four-
teenth Amendment. That is to say, the. right of
suffrage “is subject to the imposition of state standards
which are not discriminatory and which do not contra-
vene any restriction that Congress, acting pursuant to
its constitutional powers, has imposed.” Lassiter 'v.
Northampton Election Board, 360 U. S. 45, 51. We
were speaking there of a state literacy test which we
sustained, warning that the result would be different if
a literacy test, fair on its face, were used to discriminate

*Judge Thornberry, speaking for the three-judge court which
recently declared the Texas poll tax unconstitutional, said: “If the
State of Texas placed a tax on the right to speak at the rate of one
dollar and seventy-five cents per year, no court would hesitate to
strike it down as a blatant infringement of the freedom of speech.
Yet the poll tax as enforced in Texas is a tax on the equally impor-

tant right to vote” 252 F. Supp. 234, 254 (decided February 9,
1966).
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against a class.* Id., at 53. But the Lassiter casc does
not govern the result here, because, unlike a poll tax, the
“ability to read and write . . . has some relation to
standards designed to promote intelligent use of the bal-
lot.” Id., at 51,

We conclude that a State violates the Equal Protection
Clause of the Fourteenth Amendment whenever it makes
the affluence of the voter or payment of any fee an elec-
toral standard. Voter qualifications have no relation to
wealth nor to paying or not paying this or any other tax.*
Our cases demonstrate that the Equal Protection Clause
of the Fourteenth Amendment restrains the States from
fixing voter qualifications which invidiously discrim-
inate. Thus without questioning the power of a State to ~
impose reasonable residence restrictions on the availabil-
ity of the ballot (see Pope v. Williams, 193 U. S. 621), we

$ We recently held in Louisiana v. United States, 350 U. S. 145,
that a literacy test which gave voting registrars “a virtually uncon-
trolled discretion as to who should vote and who should not” (id.,
at 150} had been used to deter Negroes from voting and accord-
ingly we struck it down. While the “Virginia poll tax was born_
of a desire to disenfranchise the Negro” (Harman v. Forssenius, 380
U. 8. 528, 543), we do not stop to determine whether on this record
the Virginia tax in its modern setting serves the same end.

¢Only a handful of States today condition the franchise on the
payment of a poll tax. Alabama (Ala. Const., §§ 178, 194, and
Amendments 96 and 207; Ala, Code Tit. 17, § 12) and Texas (Tex.
Const., Art. 6, §2; Vernon's Ann. Stat., Election Code, Arts. 502,
509) each impose a poll tax of $1.50. Mississippi (Miss. Const,,
§§ 241, 243; Miss, Code §§ 3130, 3160, 3235) has a poll tax of 82,
Vermont has recently eliminated the requirement that poll taxes be
paid in order to vote. Act of Feb. 23, 1966, amending Vt. Stat. Ann.
Tit. 24, § 701.

As already noted, note 2, supra, the Texas poll tax was recently
declared unconstitutional by a three-judge United States District
Court. United States v. Tezas, 252 F. Supp. 234 (decided February
9, 1966). Likewise, the Alabama tax. United Stetes v. Alabama,
252 F, Supp. 95 (decided March 3, 1966).
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held in Carrington v. Rash, 380 U. S. 89, that a State
may not deny the opportunity to vote to a bona fide
resident merely because he is a member of the armed
services. “By forbidding a soldier ever to controvert
the presumption of non-residence, the Texas Constitu-
tion imposes an invidious discrimination in violation of
the Fourteenth Amendment.” [d., at 96. And see
Louisiana v. Uniled States, 380 U. S. 145. Previously
we had said that neither homesite nor occupation “affords
a permissible basis for distinguishing between qualified
voters within the State.” Gray v. Sanders, 372 U. S.
368, 380. We think the same must be true of require-
ments of wealth or afluence or payment of a fee.

Long ago in Yick Wo v. Hopkins, 118 U. S. 356, 370,
the Court referred to “the political franchise of voting”
as a “fundamental political right, because preservative of
all rights.” Recently in Reynolds v. Sims, 377 U. S. 533,
561-562, we said, “Undoubtedly, the right of suffrage is a
fundamental matter in a free and democratic society.
Especially since the right to exercise the franchise in a
free and unimpaired manner is preservative of other basic
civil and political rights, any alleged infringement of
the right of citizens to vote must be carefully and metic-
ulously scrutinized.” There we were considering charges
that voters in one part of the State had greater repre-
sentation per person in the State Legislature than voters
in another part of the State. We concluded:

“A citizen, a qualified voter, is no more nor no
less so because he lives in the city or on the farm.
This is the clear and strong command of our Con-
stitution’s Equal Protection Clause. This is an
essential part of the concept of a government of laws
and not men. This is at the heart of Lincoln’s
vision of ‘government of the people, by the people,
[and] for the people’ The Equal Protection Clause
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demands no less than substantially equal state legis-
Iative representation for all citizens, of all places as
well as of all races.” Id., at 568.

We say the same whether the citizen, otherwise quali-
fied to vote, has $1.50 in his pocket or nothing at all,
pays the fee or fails to pay it. The principle that denies
the State the right to dilute a citizen’s vote on account
of his economic status or other such factors by analogy
bars a system which excludes those unable to pay a fee
1o vote or who fail to pay.

It is argued that a State may exact fees from citizens
for many different kinds of licenses; that if it can demand
from all an equal fee for a driver’s license,’ it can demand
from all an equal poll tax for voting. But:-we must
remember that the interest of the State, when it comes to
voting, is limited to the power to fix- qualifications.
Wealth, like race, creed, or color, is not germane to one’s
ability to participate intelligently in the electoral process.
Lines drawn on the basis of wealth or property, like
those of race (Korematsu v. United States, 323 U. S, 214,
216), are traditionally disfavored. See Edwards v. Cali-
fornia, 314 U. 8. 160, 184185 (Jackson, J., concurring) ;
Griffin v. [llinois, 351 U. 8. 12; Douglas v. California, 372
U. 8.353. To introduce wealth or payment of a fee as a
measure of a voter’s qualifications is to introduce a capri-
cious or irrelevant factor. The degree of the discrimina-
tion is irrelevant. In this context—that is, as a condition
of obtaining a ballot—the requirement of fee paying
causes an “invidious” discrimination (Skinner v. Okla-
homa, 316 U. S. 535, 541) that runs afoul of the Equal
Protection Clause. Levy “by the poll,” as stated in

8 Maine has a poll tax (Maine Rev, Stat, Ann, Tit, 36, § 1381)
which is not made a condition of voting; instead, its payment is a
condition of obtaining a motor vebicle license (Maine Rev. Stat.
Ann. Tit. 29, § 108) or a motor vehicle operator’s license. Id., § 584.
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Breedlove v. Suttles, supra, at 281, is an old familiar
form of taxation; and we say nothing to impair its validity
8o long as it is not made a condition to the exercise of the
franchise. Breedlove v. Suttles sanctioned its use as “a
prerequisite of voting.” [Id., at 283. To that extent the
Breedlove case is overruled.

We agree, of course, with Mr. Justice Holmes that the
Due Process Clause of the Fourteenth Amendment “does
not enact Mr. Herbert Spencer’s Social Statics” (Lochner
v. New York, 198 U. S. 45, 75). Likewise, the Equal
Protection Clause is not shackled to the political theory
of a particular era. In determining what lines are un-
constitutionally discriminatory, we have never been con-
fined to historic notions of equality, any more than we
have restricted due process to a fixed catalogue of what
was at a given time deemed to be the limits of funda-
mental rights. See Malloy v. Hogan, 378 U. S. 1, 5-6.
Notions of what constitutes equal treatment for purposes
of the Equal Protection Clause do change. This Court
in 1896 held that laws providing for separate public facil-
ities for white and Negro citizens did not deprive the lat-
ter of the equal protection and treatment that the
Fourteenth Amendment commands. Plessy v. Ferguson,
163 U. S. 537. Seven of the eight Justices then sitting
subscribed to the Court’s opinion, thus joining in ex-
pressions of what constituted unequal and discriminatory
treatment that sound strange to a contemporary ear.®
When, in 1954—more than a half-century later—we
repudiated the “separate-but-equal” doctrine of Plessy

*E. g, "We consider the underlying fallacy of the plaintifi’s
argument to consist in the assumption that the enforced separation
of the two races stamps the colored race with a badge of inferiority.
If this be so, it is not by reason of anything found in the act, but
solely because the colored race chooses to put that construction
upon it.” 163 U. 8, at 551.
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as respects public education * we stated: “In approach-
ing this problem, we cannot turn the clock back to 1868
when the Amendment was adopted, or even to 1896 when
Plessy v. Ferguson was written.” Brown v. Board of
Education, 347 U. 8. 483, 492.

In a recent searching re-examination of the Equal Pro-
tection Clause, we held, as already noted, that ‘“the
opportunity for equal participation by all voters in the
election of state legislators” is required.®* Reynolds v.
Sims, supra, at 566. We decline to qualify that principle
by sustaining this poll tax. Our conclusion, like that in
Reynolds v. Sims, is founded not on what we think
governmental policy should be, but on what the Equal
Protection Clause requires.

We have long been mindful that where fundamental
rights and liberties are asserted under the Equal Protec-
tion Clause, classifications which might invade or restrain
them must be closely scrutinized and carefully confined.
See, e. g., Skinner v. Oklahoma, 316 U. 8. 535, 541;
Reynolds v. Sims, 377 U. S. 533, 561-562; Carrington v.
Rash, supra; Baxstrom v. Herold, ante, p. 107; Coz v.
Louisiana, 379 U. S. 536, 580-581 (BLACK, J., concurring).

Those principles apply here. For to repeat, wealth
or fee paying has, in our view, no relation to voting
qualifications; the right to vote is too precious, too funda-
mental to be so burdened or conditioned.

Reversed.
1

MRe. Justice Brack, dissenting.

In Breedlove v, Suttles, 302 U. 8. 277, decided Decem-
ber 6, 1937, a few weeks after I took my seat as a member

1 Segregated public transportation, approved in Plessy v. Ferguson,
supra, was held unconstitutional in Gayle v. Browder, 352 U. 8. 903
(per curiam).

8 Only Mr. JusTicE HaruaN dissented, while Mg. JusTicE Crark
and Mg. JuaTice STEwaRT each concurred on separate grounds.
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of this Court, we unanimously upheld the right of the
State of Georgia to make payment of its state poll tax a
prerequisite to voting in state elections. We rejected
at that time contentions that the state law violated the
Equal Protection Clause of the Fourteenth Amendment
because it put an unequal burden on different groups of
people according to their age, sex, and ability to pay.
In rejecting the contention that the law violated the
Equal Protection Clause the Court noted at p. 281:

“While possible by statutory declaration to levy a
poll tax upon every inhabitant of whatsoever sex,
age or condition, collection from all would be impos-
sible for always there are many too poor to pay.”

Believing at that time that the Court had properly re-
spected the limitation of its power under the Equal Pro-
tection Clause and was right in rejecting the equal
protection argument, I joined the Court’s judgment and
opinion, Later, May 28, 1951, I joined the Court’s
judgment in Butler v. Thompson, 341 U. 8. 937, uphold-
ing, over the dissent of Mg. JusTICE DoucLas, the Vir-
ginia state poll tax law challenged here against the same
equal protection challenges. Since the Breedlove and
Butler cases were decided the Federal Constitution has
not been amended in the only way it could constitution-
ally have been, that is, as provided in Article V* of the

1 Article V of the Constitution provides:

“The Congress, whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to this Constitution, or, on
the application of the Legislatures of two-thirds of the several States,
ghall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this Con-
stitution, when ratified by the Legislatures of three-fourths of the
several States, or by conventions in three-fourths thereof, as the
one or the other mode of ratification may be proposed by the Con-
gress; provided that no amendment which may be made pror to
the year one thousand eight hundred and eight shall in any manner
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Constitution. I would adhere to the holding of those
cases. The Court, however, overrules Breedlove in part,
but its opinion reveals that it does so not by using its
limited power to interpret the original meaning of the
Equal Protection Clause, but by giving that clause a
new meaning which it believes represents a better
governmental policy. From this action I dissent.

It should be pointed out at once that the Court’s deci-
sion is to no extent based on a finding that the Virginia
law as written or as applied is being used as a device or
mechanism to deny Negro citizens of Virginia the right
to vote on account of their color. Apparently the Court
agrees with the District Court below and with my
Brothers HarLAN and Stewart that this record would
not support any finding that the Virginia poll tax law
the Court invalidates has any such effect. If the record
could support a finding that the law as written or ap-
plied hag such an effect, the law would of course be uncon-
stitutional as a violation of the Fourteenth and Fifteenth
Amendments and also 42 U. S. C. § 1971 (a). This fol-
lows from our holding in Schnell v. Davis, 336 U. 8. 933,
affirming 81 F. Supp. 872 (D. C. 8. D. Ala.); Gomillion
v. Lightfoot, 364 U. S. 339; United States v. Mississippi,
380 U. 8. 128; Louisiana v. United Stales, 380 U. S. 145,
What the Court does hold is that the Equal Protection
Clause necessarily bars all States from making payment
of a state tax, any tax, a prerequisite to voting.

(I) T think the interpretation that this Court gave
the Equal Protection Clause in Breedlove was correct.
The mere fact that a law results in treating some groups
differently from others does not, of course, automatically
amount to a violation of the Equal Protection Clause.

affect the first and fourth clauses in the Ninth Section of the First
Article; and that no State, without its consent, shall be deprived
of its equal suffrage in the Senate.”
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To bar a State from drawing any distinctions in the
application of its laws would practically paralyze the
regulatory power of legislative bodies. Consequently
“The constitutional command for a state to afford ‘equal
protection of the laws’ sets a goal not attainable by
the invention and application of a precise formula.”
Kotch v. River Port Pilot Comm’rs, 330 U. S. 552, 556.
Voting laws are no exception to this principle. All vot-
ing laws treat some persons differently from others in
some respects. Some bar a person from voting who is
under 21 years of age; others bar those under 18. Some
bar convicted felons or the insane, and some have at-
tached a freehold or other property qualification for vot-
ing. The Breedlove case upheld a poll tax which was
imposed on men but was not equally imposed on women
and minors, and the Court today does not overrule that
part of Breedlove which approved those discriminatory
provisions. And in Lassiter v. Northampton Election
Board, 360 U. S. 45, this Court held that state laws which
disqualified the illiterate from voting did not violate the
Equal Protection Clause. From these cases and all the
others decided by this Court interpreting the Equal Pro-
tection Clause it is clear that some discriminatory voting
qualifications can be imposed without violating the Equal
Protection Clause.

A study of our cases shows that this Court has refused
to use the general language of the Equal Protection
Clause as though it provided a handy instrument to
strike down state laws which the Court feels are based on
bad governmental policy. The equal protection cases
carefully analyzed boil down to the principle that distine-
tions drawn and even discriminations imposed by state
laws do not violate the Equal Protection Clause so long
as these distinctions and discriminations are not “irra-
tional,” “irrelevant,” “unreasonable,” “arbitrary,” or “in-
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vidious.” ? These vague and indefinite terms do not,
of course, provide a precise formula or an automatic
mechanism for deciding cases arising under the Equal
Protection Clause. The restrictive connotations of these
terms, however (which in other contexts have been used
to expand the Court’s power inordinately, see, e. g,
cases cited at pp. 728-732 in Ferguson v. Skrupa, 372
U. S. 726), are a plain recognition of the fact that under
a proper interpretation of the Equal Protection Clause
States are to have the broadest kind of leeway in areas
where they have a general constitutional competence to
act.® In view of the purpose of the terms to restrain the
courts from a wholesale invalidation of state laws under
the Equal Protection Clause it would be difficult to say
that the poll tax requirement is “irrational” or “arbi-
trary” or works “invidious discriminations.” State poll
tax legislation can “reasonably,” “rationally” and with-
out an “invidious’” or evil purpose to injure anyone be
found to rest on a number of state policies including
(1) the State’s desire to collect its revenue, and (2) its
belief that voters who pay a poll tax will be interested
in furthering the State’s welfare when they vote. Cer-
tainly it is rational to believe that people may be more
likely to pay taxes if payment is & prerequisite to voting.
And if history can be a factor in determining the “ration-
ality” of discrimination in a state law (which we held it
could in Kotch v. River Port Pilot Comm’rs, supra),
then whatever may be our personal opinion, history is

2 See, ¢. g, Allied Stores of Ohio v. Bowers, 358 U. 8. 522; Goesaert
v. Cleary, 335 V. S. 464; Skinner v, Ukighoma, 316 U. 8. 535;
Minnesota v. Probate Court, 309 U. 8. 270; Smith v. Cahoor, 283
U. 8. 853; Watson v. Marylard, 218 U. 8. 173.

3“A statutory diserimination will not be set aside as the denial
of equal protection of the laws if any state of facts reasonably
may be conceived to justify it.” Metropolitan Ca. v. Brownell, 294
U. 8. 580, 584 (Stone, J.).
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on the side of “rationality” of the State’s poll tax pol-
icy. Property qualifications existed in the Colonies and
were continued by many States after the Constitution
was adopted. Although I join the Court in disliking
the policy of the poll tax, this is not in my judgment a
justifiable reason for holding this poll tax law unconsti-
tutional. Sueh a holding on my part would, in my judg-
ment, be an exercise of power which the Constitution
does not confer upon me.*

(2) Another reason for my dissent from the Court’s
judgment and opinion is that it seems to be using the old
“natural-law-due-process formula”® to justify striking
down state laws as violations of the Equal Protection
Clause. 1 have heretofore had many occasions to ex-
press my strong belief that there is no constitutional sup-
port whatever for this Court to use the Due Process
Clause as though it provided a blank check to alter the
meaning of the Constitution as written so as to add to
it substantive constitutional changes which a majority of

4 The opinion of the Court, in footnote twe, quotes language from
a federal district court’s opinion which implies that since a tax on
speech would not be constitutionally allowed a tax which is a pre-
requisite to voting likewise cannot be allowed. But a tax or any
other regulation which burdens and actually abridges the right to
speak would, in my judgment, be a fAagrant violation of the First
Amendment’s prohibition against abridgments of the freedom of
speech which prohibition is made applicable to the States by the
Fourteenth Amendment. Ci. Murdock v. Pennsylvania, 319 U. 8.
105. There is no comparable specific econstitutional provision abso-
lutely barring the States from abridging the right to vote. Conse-
quently States have from the beginning and do now qualify the
right to vote because of age, prior felony convictions, illiteracy, and
various other reasons. Of course the First and Fourteenth Amend-
ments forbid any State from abridging a person’s right to speak
because he is under 21 years of age, has been convicted of a felony,
or is illiterate.

58ee my dissenting opinion in Ademson v. California, 332 U. 8.
46, 90.
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the Court at any given time believes are necded to meet
present-day problems.® Nor is there in my opinion any
more constitutional support for this Court to use the
Equal Protection Clause, as it has today, to write into the
Constitution its notions of what it thinks is good gov-
ernmental policy. If basic changes as to the respective
powers of the state and national governments are needed,
I prefer to let those changes be made by amendment as
Article V of the Constitution provides. For a majority
of this Court to undertake that task, whether purporting
to do so under the Due Process or the Equal Protection
Clause amounts, in my judgment, to an exercise of power
the Constitution makers with foresight and wisdom re-
fused to give the Judicial Branch of the Government. I
have in no way departed from the view I expressed in
Adamson v, California, 332 U. 8. 46, 90, decided June 23,
1947, that the “natural-law-due-process formula” under
which courts make the Constitution mean what they
think it should at a given time “has been used in the past,
and can be used in the future, to license this Court, in con-
sidering regulatory legislation, to roam at large in the
broad expanses of policy and morsals and to trespass, all
too freely, on the legislative domain of the States as well
as the Federal Government.” ,

The Court denies that it is using the “natural-law-
due-process formula.” It says that its invalidation of
the Virginia law “is founded not on what we think gov-
ernmental policy should be, but on what the Equal
Protection Clause requires.” I find no statement in the
Court’s opinion, however, which advances even & plaus-
ible argument as to why the alleged discriminations which
might possibly be effected by Virginia’s poll tax law
are ‘“irrationgl,” “unreasonable,” “arbitrary,” or “invid-

¢ See for illustration my dissenting opinion in Griswold v, Connec-
ticut, 381 U. 8. 479, 507, and cases cited therein,
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ious” or have no relevance to a legitimate policy which
the State wishes to adopt. The Court gives no reason
at all to discredit the long-standing beliefs that making
the payment of a tax a prerequisite to voting is an effec-
tive way of collecting revenue and that people who pay
their taxes are likely to have a far greater interest in
their government. The Court’s failure to give any rea-
sons to show that these purposes of the poll tax are “irra-
tional,” “unreasonable,” “arbitrary,” or “invidious” is a
pretty clear indication to me that none exist. I can
only conclude that the primary, controlling, predominant,
if not the exclusive reason for declaring the Virginia law
unconstitutional is the Court’s deep-seated hostility and
antagonism, which I share, to making payment of a tax
a prerequisite to voting. ’

The Court’s justification for consulting its own notions
rather than following the original meaning of the Con-
stitution, as I would, apparently is based on the belief
of the majority of the Court that for this Court to be
bound by the original meaning of the Constitution is an
intolerable and debilitating evil; that our Constitution
should not be “shackled to the political theory of a par-
ticular era,” and that to save the country from the orig-
inal Constitution the Court must have constant power
to renew it and keep it abreast of this Court’s more
enlightened theories of what is best for our society.’

*In Brown v. Board of Education, 347 U. $. 483, the Court today
purports to find precedent for using the Equal Protection Clause
to keep the Constitution up to date. I did not vote to hold segrega-
tion in public schools unconstitutional on any such theory. I thought
when Brown was written, and I think now, that Mr, Justice Harlan
was correct in 1896 when he dissented from Plessy v. Ferguson, 163
U. 8. 537, which held that it was not a discrirnination prohibited by
the Equal Protection Clause for state law to segregate white and
colored people in public facilities, there railroad cars. T did not join
the opinion of the Court in Brown on any theory that segregation
where practiced in the public schools denied equal protection in
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It seems to me that this is an attack not only on the
great value of our Constitution itself but also on the
concept of a written constitution which is to survive
through the years as originally written unless changed
through the amendment process which the Framers
wisely provided. Moreover, when a ‘“political theory”
embodied in our Constitution becomes outdated, it
seems to me that a majority of the nine members of
this Court are not only without constitutional power
but are far less qualified to choose a new constitutional
political theory than the people of this country proceed-
ing in the manner provided by Article V.

The people have not found it impossible to amend
their Constitution to meet new conditions. The Equal
Protection Clause itself is the product of the people’s
desire to use their constitutional power to amend the
Constitution to meet new problems. Moreover, the peo-
ple, in §5 of the Fourteenth Amendment, designated the

1954 but did not similarly deny it in 1868 when the Fourteenth
Amendment was adopted. In my judgment the holding in Brown
against racial discrimination was compelled by the purpose of the
Framers of the Thirteenth, Fourteenth and Fifteenth Amendments
completely to outlaw discrimination against people because of their
race or color., See the Slgughter-House Cases, 16 Wall. 36, 71-72;
Nizon v. Herndon, 273 U. 8. 536, 541. )

Nor does Malloy v. Hogan, 378 U. 8. 1, stand as precedent for

the amendatory power which the Court exercises today. The Court
in Malloy did not read into the Constitution its own notions of wise
eriminal procedure, but instead followed the doctrine of Palko v.
Connecticut, 302 U. 8. 319, and made the Fifth Amendment’s un-
equivocal protection against self-incrimination applicable to the
States. 1 joined the opinion of the Court in Malloy on the basis of
my dissent in Adamson v. California, supra, in which I stated, at
p. 89:
“If the choice must be between the selective process of the Palko
decision applying some of the Bill of Rights to the States, or the
Twining rule applying none of them, I would choose the Palko
selective process.”
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governmental tribunal they wanted to provide addi-
tional rules to enforce the guarantees of that Amend-
ment. The branch of Government they chose was not
the Judicial Branch but the Legislative. I have no doubt
at all that Congress has the power under § 5 to pass legis-
lation to abolish the poll tax in order to protect the citi-
zens of this country if it believes that the poll tax is
being used as a device to deny voters equal protection
of the laws. See my concurring and dissenting opinion
in South Carolina v. Katzenbach, ante, p. 355. But this
legislative power which was granted to Congress by § 5
of the Fourteenth Amendment is limited to Congress.?
This Court had occasion to discuss this very subject in
Ex parte Virginia, 100 U. S. 339, 345-346. There this
Court said, referring to the fifth seetion of the
Amendment:

“All of the amendments derive much of their force
from this latter provision. It is not said the judicial
power of the general government shall extend to
enforcing the prohibitions and to protecting the
rights and immunities guaranteed. It is not said
that branch of the government shall be authorized
to declare void any action of a State in violation of
the prohibitions. It is the power of Congress which
has been enlarged. Congress is authorized to en-
force the prohibitions by appropriate legislation.
Some legislation is contemplated to make the amend-
ments fully effective. Whatever legislation is ap-

¢But §1 of the Fourteenth Amendment itself outlaws any state
law which either as written or as applied discriminates against voters
on account of race. Such a law can never be rational. “States
may do a good deal of classifying that it is difficult to believe
rational, but there are limits, and it is too clear for extended argu-
ment that color cannot be made the basis of a statutory classifica-
tion affecting the right [to vote] set up in this case.” Nizon v.
Herndon, 273 U. S, 536, 541 (Holmes, J.).
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propriate, that is, adapted to carry out the objects
the amendments have in view, whatever tends to
enforce submission to the prohibitions they contain,
and to secure to all persons the enjoyment of perfect
equality of civil rights and the equal protection of
the laws against State denial or invasion, if not pro-
hibited, is brought within the domain of congres-
sional power.” (Emphasis partially supplied.)

Thus § 5 of the Fourteenth Amendment in accordance
with our constitutional structure of government author-
izes the Congress to pass definitive legislation to protect
. Fourteenth Amendment rights which it has done many
times, e. g., 42 U, S. C. §1971 (a). For Congress to do
this fits in precisely with the division of powers originally
entrusted to the three branches of government—Execu-
tive, Legislative, and Judicial. But for us to undertake
in the guise of constitutional interpretation to decide
the constitutional policy question of this case amounts,
in my judgment, to a plain exercise of power which the
Constitution has denied us but has specifically granted
to Congress. I cannot join in holding that the Virginia
state poll tax law violates the Equal Protection Clause,

Me. JusTiCE HARLAN, whom MR. JUSTICE STEWART
joins, dissenting.

The final demise of state poll taxes, already totally
proscribed by the Twenty-Fourth Amendment with re-
spect to federal elections and abolished by the States
themselves in all but four States with respect to state
elections,’ is perhaps in itself not of great moment. But
the fact that the coup de grace has been administered by
this Court instead of being left to the affected States or
to the federal political process? should be a matter

1 Alabama, Mississippt, Texas, and Virginia.
% In the Senate hearings leading to the passage of the Voting Rights
Act of 1965, some doubt was expressed whether state poll taxes
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of continuing concern to all interested in maintaining
the proper role of this tribunal under our scheme of
government,

I do not propose to retread ground covered in my dis-
sents in Reynolds v. Sims, 377 U. 8. 533, 589, and
Carrington v. Rash, 380 U. S. 89, 97, and will proceed
on the premise that the Equal Protection Clause of the
Fourteenth Amendment now reaches both state appor-
tionment (Reyrolds) and voter-qualification (Carring-
ton) cases. My disagreement with the present decision
is that in holding the Virginia poll tax violative of the
Equal Protection Clause the Court has departed from
long-established standards governing the application of
that clause.

The Equal Protection Clause prevents States from
arbitrarily treating people differently under their laws.
Whether any such differing treatment is to be deemed
arbitrary depends on whether or not it reflects an appro-
priate differentiating classification among those affected;
the clause has never been thought to require equal treat-
ment of all persons despite differing circumstances. The
test evolved by this Court for determining whether an
asserted justifying classification exists is whether such a
classification can be deemed to be founded on some
rational and otherwise constitutionally permissible state
policy. See, e. g., Powell v. Pennsylvania, 127 U. 8. 678;
Barrett v. Indiana, 229 U. 8. 26; Walters v. City of
St. Louis, 347 U. S. 231; Bazstrom v. Herold, ante, p.
107. This standard reduces to a minimum the likelihood
that the federal judiciary will judge state policies in
terms of the individual notions and predilections of its

could be validly abolished through the exercise of Congress’ legis-
lative power under §5 of the Fourteenth Amendment. See Hear-
ings on 8. 1564 before the S8enate Committee on the Judiciary, 89th

Cong., 1st Sess, 194197 (1965). I intimate no view on that
question,
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own members, and until recently it has been followed in
all kinds of “equal protection” casecs.’

Reynolds v. Sims, supra, among its other breaks with
the past, also marked a departure from these traditional
and wise principles, TUnless its “one man, one vote”
thesis of state legislative apportionment is to be attrib-
uted to the unsupportable proposition that “Equal Pro-
tection” simply means indiscriminate equality, it seems
inescapable that what Reynolds really reflected was but
this Court’s own views of how modern American repre-
sentative government should be run. For it can hardly
be thought that no other method of apportionment may
be congsidered rational. See the dissenting opinion of

2] think the somewhat different application of the Egqual Pro-
tection Clause to racial discrimination cases finds justification in the
fact that insofar as that clause may embody a particular value
in addition to rationality, the historical origins of the Civil War
Amendments might attnbute to racial equality this special status.
See, e. g., Yick Wo v. Hopkins, 118 U. 8. 356; Shelley v. Kraemer,
334 U. 8. 1; Takahashi v. Fish & Game Comm’n, 334 U. 8. 410;
Brown v. Board of Education, 347 U. S. 483; Evans v. Newton,
382 U. 8. 206; cf. Koremeatsu v. United States, 323 U. S. 214, 216.
See Tussman & tenBroek, The Equal Protection of the Laws, 37
Calif. L. Rev. 341 (1949); Wechsler, Toward Neutral Principles of
Constitutional Law, 73 Harv. L. Rev. 1, 33 (1959).

A similar charactenzation of indigency as a “neutral fact,” irrele-
vant or suspect for purposes of legislative classification, has never
been accepted by this Court. See Edwards v, California, 314 U. S,
160, 184-185 (Jackson, J., concurring). Griffin v. llinois, 351 U. 8.
12, requiring free trial transcripts for indigent appellants, and Doug-
las v. California, 372 U. S. 353, requiring the appointment of counsel
for such appellants, cannot fairly be so interpreted for although
reference was made indiscriminately to both equal protection and
due process the analysis was cast primarily in terms of the latter.

More explicit attempts to infuse “Equal Protection” with specific
values have been unavailing. See, ¢. g., Patsone v, Pennsylvania, 232
U. 8. 138 (alienage); West Coast Hotel Co. v. Parrish, 300 U. 8. 379
(sex); Kotch v. Board of River Port Pilot Comm’rs, 330 U. 8. 552,
564 (Rutledge, J., dissenting) {consanguinity),
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StewaRT, J., in Lucas v. Forty-Fourth General Assembly
of Colorade, 377 U. 8. 713, 744, and my own dissenting
opinion in Reynolds v. Sims, supra, at pp. 615-624.

Following Reynolds the Court in Carrington v. Kash,
380 U. S. 89, applied the traditional equal protec-
tion standard in striking down a Texas statute disquali-
fying as voters in state elections certain members of the
Armed Forces of the United States.* But today in hold-
ing unconstitutional state poll taxes and property quali-
fications for voting and pro tanto overruling Breedlove
v. Suttles, 302 U. 8. 277, and Butler v. Thompson, 341
U. 8. 937, the Court reverts to the highly subjective judi-
cial approach manifested by Reynolds. In substance the
Court’s analysis of the equal protection issue goes no
further than to say that the electoral franchise is
“precious” and “fundamental,” ante, p. 670, and to con-
clude that “[tJo introduce wealth or payment of a fee as
a measure of a voter's qualifications is to introduce a
capricious or irrelevant factor,” ante, p. 668. These are
of course captivating phrases, but they are wholly inade-
quate to satisfy the standard governing adjudication of
the equal protection issue: Is there a rational basis for
Virginia’s poll tax as a voting qualification? T think the
answer to that question is undoubtedly “yes.” ®

*8o0 far as presently relevant, my dissent in that case rested
not on disagreement with the equal protection standsrds employed
by the Court but only on disagreement with their application in that
instance. 380 U. 8., at 99-101.

3T have no doubt that poll taxes that deny the right to vote on
the basis of race or color violate the Fifteenth Amendment and can
be struck down by this Court. That question is presented to us
in Butts v. Harrison, No. 655, the companion case decided today.
The Virginia poll tax is on its face applicable to all citizens, and
there was no allegation that it was discriminatorily enforced. The
District Court explicitly found “no racial diserimination . . . in
its application as a condition to voting.” 240 F. Supp. 270, 271.
Appellant in Butts, supra, argued first, that the Virginia Constitu-
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Property qualifications and poll taxes have been a
traditional part of our political structure. In the Col-
onies the franchise was generally a restricted one.® QOver
the years these and other restrictions were gradually
lifted, primarily because popular theories of political
representation had changed.” Often restrictions were
lifted only after wide public debate. The issue of woman
suffrage, for example, raised questions of family relation-
ships, of participation in public affairs, of the very nature
of the type of society in which Americans wished to live;
eventually a consensus was reached, which culminated
in the Nineteenth Amendment no more than 45 years
ago.

Similarly with property qualifications, it is only by
fiat that it can be said, especially in the context of
American history, that there can be no rational debate
as to their advisability. Most of the early Colonies had
them; many of the States have had them during much
of their histories; * and, whether one agrees or not, argu-
ments have been and still can be made in favor of them.
For example, it is certainly a rational argument that pay-

tional Convention of 1902, which framed the poll-tax provision, was
guided by a desire to reduce Negro suffrage, and second, that because
of the generally lower economic standard of Negroes as contrasted
with whites in Virginia the tax does in fact operate as a significant
obstacle to voting by Negroes. The Court does not deal with this
Fifteenth Amendment argument, and it suffices for me to say that
on the record here I do not believe that the factors alluded to are
sufficient to invalidate this $1.50 tax whether under the Fourteenth
or Fifteenth Amendment.

$8ce generally Ogden, The Poll Tax in the South 2 (1958);
1 Thorpe, A Constitutional History of the American People, 1776~
1850, at 92-68 (1898); Williamson, American Suffrage From Prop-
erty to Democracy, 1760-1860, cc. 1-4 (1960).

?8ee Porter, A History of Suffrage in the United States 77-111
(1918); Thorpe, op. cit. supra, at 97, 401; Williamson, op. cit. supra,
at 138-181,

& 3ee generally Ogden, op. cit. supra; Porter, op. cil. supra.
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ment of some minimal poll tax promotes civic responsi-
bility, weeding out those who do not care enough about
public affairs to pay $1.50 or thereabouts a year for the
exercise of the franchise. Tt is also arguable, indeed it
was probably accepted as sound political theory by a
large percentage of Americans through most of our his-
tory, that people with some property have a deeper stake
in community affairs, and are consequently more respon-
sible, more educated, more knowledgeable, more worthy
of confidence, than those without means, and that the
community and Nation would be better managed if the
franchise were restricted to such citizens.®* Nondiscrimi-
natory and fairly applied literacy tests, upheld by this
Court in Lassiter v. Northampton Election Board, 360
U. S. 45, find justification on very similar grounds.
These viewpoints, to be sure, ring hollow on most
contemporary ears. Their lack of acceptance today is
evidenced by the fact that nearly all of the States, left
to their own devices, have eliminated property or poll-
tax qualifications; by the cognate fact that Congress and
three-quarters of the States quickly ratified the Twenty-
Fourth Amendment; and by the fact that rules such as

? At the Constitutiona] Convention, for example, there was some
sentiment to preseribe a frechold qualification for federal elections
under Art. IV, §1. The proposed amendment was defeated, in
part because it was thought sufirage qualifications were best left
to the States. See IT Records of the Federal Convention 201-210
(Farrand ed. 1911). Madison’s views were expressed as follows:
“Whether the Constitutional qualification ought to be a freehold,
would with him depend much on the probable reception such a
change would meet with in States where the right was now exercised
by every description of people. In several of the States a frechold
was now the qualification. Viewing the subject in its merits alone,
the freeholders of the Country would be the safest depositories of
Republican liberty,” Id., at 203. See alsc Aristotle, Politics, Bks.
III, IV; 1 Tocqueville, Democracy in America, ¢. xiii, at 199-202
{Knopf ed. 1948).
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the “pauper exclusion” in Virginia law, Va. Const. § 23,
Va, Code § 24-18, have never been enforced.”

Property and poll-tax qualifications, very simply, are
not in accord with current egalitarian notions of how a
modern democracy should be organized. Tt is of course
entirely fitting that legislatures should modify the law
to reflect such changes in popular attitudes. However, it
is all wrong, in my view, for the Court to adopt the politi-
cal doctrines popularly aecepted at a particular moment
of our history and to declare all others to be irrational
and invidious, barring them from the range of choice by
reasonably minded people acting through the political
process. It was not too long ago that Mr. Justice
Holmes felt impelled to remind the Court that the Due
Process Clause of the Fourteenth Amendment does not
enact the laissez-faire theory of society, Lochner v. New
York, 198 U, 8. 45, 75-76. The times have changed, and
perhaps it is appropriate to observe that neither does
the Equal Protection Clause of that Amendment rigidly
impose upon America an ideology of unrestrained
egalitarianism.™ _

I would affirm the decision of the District Court.

1¢8Bee Harper v. Virginia State Board of Elections, 240 F. Supp.
270, 271. .

1 Justice Holmes’ admeonition is particularly appropriate: “Some
of these laws embody convictions or prejudices which judges are
likely to share. Some may not. But a constitution is not intended
to embody a particular economic theory, whether of paternalism and
the organic relation of the citizen to the State or of laissez faire.
It is made for people of fundamentally differing views, and the
aceident of our finding certain opinions natural and familiar or novel
and even shocking ought not to conclude our judgment upon the
question whether statutes embodying them conflict with the Consti-
tution of the United States,” 198 U. S., at 75-76.
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REITMAXN et aL. v. MULKEY ET AL
CERTIORARI TO THE SUPREME COURT OF CALIFORNIA.
No. 483. Argued Mareh 20-21, 1967 —Decided May 29, 1967.

The California Legislature, during the period 1959-1963, enacted
several statutes regulating racial discrimination in housing. In
1964, pursuant to an initiative and referendum, Art. I, § 26, was
added to the state constitution. It provided in part that neither
the State nor any agency thereof “shall deny, limit or abridge,
directly or indirectly, the right of any person, who is willing or
desires to sell, lease or rent any pari or all of his real property,
to decline to sell, lease or rent such property to such person ot
persons as he, in his absolute discretion, chooses.” The California
_Supreme Court held that Art. I, §26, was designed to overturn
state laws that bore on the right of private persons to diseriminate,
that it invalidly involved the State in racia! discrimination in the
housing market and that it changed the situation from one in which
discriminatory practices were restricted to one where they are
“encouraged,” within the meaning of this Court’s decisions. The
court concluded that Art. I, § 26, unconstitutionally involves the
State in racial discrimination and is therefore invalid under the
Equal Protection Clause of the Fourteenth Amendment. Held:
The California Supreme Court believes that Art. I, § 26, which
does not merely repeal existing law forbidding private racial dis-
erimination but authorizes racial discrimination in the housing
market and establishes the right to discriminate as a basic state
policy, will significantly encourage and involve the State in private
discriminations. No persuasive considerations indicating that the
judgments herein should be overturned have been presented, and
they are affirmed. Pp. 373-381,

64 Cal. 2d 529, 877, 413 P. 2d 825, 847, affirmed.

Samuel O. Pruitt, Jr., argued the cause for petitioners.
With him on the briefs was William French Smith:

Herman F. Selvin and A. L. Wirtn argued the cause for
respondents. With them on the brief were Fred Okrand,
Joseph A. Ball and Nathaniel S. Colley.
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Solicitor General Marshall, by special leave of Court,
argued the cause for the United States, as amicus curiae,
urging affirmance. With him on the brief were Assistant
Attorney General Doar, Ralph 8. Spritzer, Louis F. Clai-
borne, Nathan Lewin and Alan G. Marer.

Briefs of amici curiae, urging affirmance, were filed by
Thomas C. Lynch, Attorney General, Charles A. O’'Brien,
Chief Deputy Attorney General, Miles T. Rubin, Senior
Assistant Attorney General, and Loren Miller, Jr., How-
ard J. Bechefsky, Philip M. Rosten and Harold J. Smot-
kin, Deputy Attorneys General, for the State of Cali-
fornia; by Louis J. Lefkowitz, pro se, Samuel A. Hirsh-
owitz, First Assistant Attorney General, and George D.
Zuckerman and Lawrence J. Gross, Assistant Attorneys
General, for the Attorney General of the State of New
York; by Gerald D. Marcus for the California Democratic
State Central Committee; by Marshall W. Krause for the
American Civil Liberties Union of Northern California;
by Joseph B. Robison and Sol Rabkin for the National
Committee against Discrimination in Housing; and by
Abe F. Levy for the United Automobile, Aerospace &
Agricultural Implement Workers of America (UAW)
AFL-CIO, Region 6, et al.

M-g. JusTice WHITE delivered the opinion of the Court.
The question here is whether Art. I, § 26, of the Cali-
fornia Constitution denies “to any person . . . the equal
protection of the laws” within the meaning of the Four-
teenth Amendment of the Constitution of the United
States.! Section 26 of Art. I, an initiated measure sub-

1 8ection 1 of the Fourteenth Amendment provides as follows:

“All persons born or naturalized in the United States and subject
to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws”
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mitted to the people as Proposition 14 in a statewide
ballot in 1964, provides in part as follows:

“Neither the State nor any subdivision or agency
thereof shall deny, limit or abridge, directly or indi-
rectly, the right of any person, who is willing or
desires to sell, lease or rent any part or all of his
real property, to decline to sell, lease or rent such
property to such person or persons as he, in his
absolute discretion, chooses,”

The real property covered by § 26 is limited to residen-
tial property and contains an exceptlon for state-owned
real estate.? :-

2 The following i3 the full text of § 26: “Neither the State nor any
subdivision or agency thereof shall deny, limit or abridge, directly
or indirectly, the right of any person, who is willing or desires to
sell, lease or rent any part or all of his real property, to decline to
sell, lease or rent such property to such person or persons as he, in
his absolute discretion, chooses.

“‘Person’ includes individuals, partnerships, corporations and
other legal entities and their agents or representatives but does not
include the State or any subdivision thereof witbh respect to the
sale, lease or rental of property owned by it.

“ ‘Real property’ consists of any interest in real property of any
kind or quality, present or future, irrespective of how obtained or
financed, which is used, designed, constructed, zoned or otherwise
devoted to or limited for residential purposes whether as a single
family dwelling or as a dwelling for two or more persons or families
living together or independently of each other.

“This Article shall not apply to the obtaining of property by emi-
nent domain pursuant to Article I, Sections 14 and 14%% of this
Constitution, nor to the renting or providing of any accommoda-
tions for lodging purposes by a hotel, motel or other similar public
place engaged in furnishing lodging to transient guests.

“If any part or provision of this Article, or the application thereof
to any person or circumstance, is held invalid, the remainder of
the Article, including the application of such part or proevision to
other persons or circumstances, shall not be affected thereby and
ghall continue in full force and effect. To.this end the provisions of
this Article are severable.” (Cal. Const., Art. I, §26.)
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The issue arose in two separate actions in the Cali-
fornia courts, Mulkey v. Reitman and Prendergast v.
Snyder. In Reitman, the Mulkeys, who are husband and
wife and respondents here, sued under § 51 and § 52 of the
California Civil Code * alleging that petitioners had re-
fused to rent them an apartment solely on account of
their race. An injunction and damages were demanded.
Petitioners moved for summary judgment on the ground
that §§ 51 and 52, insofar as they were the basis for the
Mulkeys’ action, had been rendered null and void by the
adoption of Proposition 14 after the filing of the
complaint. The trial court granted the motion and
respondents took the case to the California Supreme
Court. ~

In the Prendergast case, respondents, husband and
wife, filed suit in December 1964 seeking to enjoin evic-
tion from their apartment; respondents alleged that the
eviction was motivated by racial prejudice and therefore
would violate § 51 and § 52 of the Civil Code. Peti-
tioner Snyder cross-complained for a judicial declaration
that he was entitled to terminate the month-to-month
tenancy even if his action was based on racial considera-
tions. In denying petitioner’s motion for summary

3 Cal. Civ, Code §3 51 and 52 provide in part as follows:

“All persons within the jurisdiction of this State are free and equal,
and no matter what their race, color, religion, ancestry, or national
origin are entitled to the full and equal accommodations, advantages,

facilities, privileges, or services in all business establishments of every
kind whatsoever.

“Whoever denies, or who aids, or incites such denial, or whoever
makes any discrimination, distinction or restriction on account of
color, race, religion, ancestry, or national origin, contrary to the
provisions of Section 51 of this code, is liable for each and every
such offense for the actual damages, and two hundred fifty dollars
($250) in addition thereto, suffered by any person denied the rights
provided in Section 51 of this code.”
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judgment, the trial court found it unnecessary to consider

the validity of Proposition 14 because it concluded that
" judicial enforcement of an eviction based on racial
grounds would in any event violate the Equal Protection
Clause of the United States Constitution.* The cross-
complaint was dismissed with prejudice * and petitioner
Snyder appealed to the California Supreme Court which
considered the case along with Mulkey v. Reitman. That
court, in reversing the Reitman case, held that Art. I, § 26,
was invalid as denying the equal protection of the laws
guaranteed by the Fourteenth Amendment. 64 Cal. 2d
529, 413 P. 2d 825. For similar reasons, the court affirmed
the judgment in the Prendergast case, 64 Cal. 2d 877,
413 P. 2d 847. We granted certiorari because the cases
involve an important issue arising under the Fourteenth
Amendment. 385 U. S. 967.

We affirn the judgments of the California Supreme
Court. We first turn to the opinion of that ecourt in
Reitman, which quite properly undertook to examine
the constitutionality of § 26 in terms of its “immediate
objective,” its “ultimate effect” and its “historical econ-
text and the conditions existing prior to its enactment.”
Judgments such as these we have frequently undertaken
ourselves. Yick Wo v. Hopkins, 118 U, S, 356; McCabe
v. Atchison, Topeka & Santa Fe R. Co., 235 U, 8. 151;
Lombard v. Louisiana, 373 U. S. 267; Robinson v. Florida,
378 U. 8. 153; Turner v. City of Memphis, 369 U. S. 350;
Anderson v. Martin, 375 U. S. 399, But here the Cali-
fornia Supreme Court has addressed itself to these mat-

*The trial court considered the case to be controlled by Abstract
Investment Co. v. Hutchinson, 204 Cal. App. 2d 242, 22 Cal. Rptr.
308, which in tum placed major reliance on Shelley v. Kraemer, 334
U. 8. 1, and Barrows v. Jackson, 346 U. 8. 249,

5 Respondents’ complaint was dismissed without prejudice based
on the tral court’s finding that petitioner would not seek eviction
without the declaratory relief he had requested.
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ters and we should give careful consideration to its views
because they concern the purpose, scope, and operative
effect of a provision of the California Constitution,

First, the court considered whether § 26 was concerned
at all with private discriminations in residential housing.
This involved a review of past efforts by the California
Legislature to regulate such diseriminations. The Unruh
Act, Civ. Code §§51-52, on which respondents based
their cases, was passed in 1959.° The Hawkins Act,
formerly Health & Safety Code §§ 35700-35741, followed
and prohibited discriminations in publicly assisted hous-
ing. In 1961, the legislature enacted proscriptions against
restrictive covenants. Finally, in 1963, came the Rum-
ford Fair Housing Act, Health & Safety Code §§ 35700-
35744, superseding the Hawkins Act and prohibiting
racial diseriminations in the sale or rental of any
private dwelling containing more than four units. That
act was enforceable by the State Fair Employment Prac-
tice Commission.

It was against this background that Proposition 14
was enacted. [ts immediate design and intent, the Cali-
fornia court said, were “to overturn state laws that bore
on the right of private sellers and lessors to discrimi-
nate,” the Unruh and Rumford Acts, and “to forestall
future state action that might circumscribe this right.”
This aim was successfully achieved: the adoption of
Proposition 14 “generally nullifies both the Rumford
and Unruh Acts as they apply to the housing market,”
and establishes “a purported constitutional right to pri-
vately discriminate on grounds which admittedly would

be unavailable under the Fourteenth Amendment should
state action be involved.”

Second, the court conceded that the State was per-
mitted & neutral position with respect to private racial

%See n. 3, supra.
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discriminations and that the State was not bound by
the Federal Constitution to forbid them. But, because
a significant state involvement in private discriminations
could amount to unconstitutional state action, Burton v.
Wilmington Parking Authority, 365 U. 8. 715, the court
deemed it necessary to determine whether Proposition 14
invalidly involved the State in racial discriminations in
the housing market. Its conclusion was that it did.

To reach this result, the state court examined certain
prior decisions in this Court in which discriminatory
state action was identified. Based on these cases, Rob-
wnson v. Florida, 378 U. 8. 153, 156; Anderson v. Martin,
375 U. 8. 399; Barrows v. Jackson, 346 U. S. 249, 254;
McCabe v. Atchison, Topeka & Santa Fe R. Co., 235
U. 8. 151, it concluded that a prohibited state involve-
ment could be found “even where the state can be
charged with only encouraging,” rather than commanding
discrimination, Also of particular interest to the court
was MRg. JustiCE STEWART'S concurrence in Burton v.
Wilmington Parking Authority, 365 U. 8. 715, 726, where
it was said that the Delaware courts had construed an
existing Delaware statute as “authorizing” racial discrim-
ination in restaurants and that the statute was therefore
invalid. To the California court “[t]he instant case pre-
sents an undeniably analogous situation” wherein the
State had taken affirmative action designed to make
private discriminations legally possible. Section 26 was
said to have changed the situation from one in which
discrimination was restricted “to one wherein it is en-
couraged, within the meaning of the cited decisions”;
§ 26 was legislative action “which authorized private
discrimination” and made the State “at least a partner
in the instant act of discrimination . . . .” The court
could “conceive of no other purpose for an application of
section 26 aside from authorizing the perpetration of a
purported private discrimination . . ..” The judgment
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of the California court was that § 26 unconstitutionally
involves the State in racial discriminations and is there-
fore invalid under the Fourteenth Amendment,

There is no sound reason for rejecting this judgment.
Petitioners contend that the California court has mis-
construed the Fourteenth Amendment since the repeal
of any statute prohibiting racial diserimination, which
is constitutionally permissible, may be said to “authorize”
and “encourage” discrimination because it makes legally
permissible that which was formerly proscribed. But,
as we understand the California ecourt, it did not posit
& constitutional violation on the mere repeal of the
Unruh and Rumford Acts. It did not read either our
cases or the Fourteenth Amendment as establishing an
automatic constitutional barrier to the repeal of an ex-
isting law prohibiting racial discriminations in housing;
nor did the court rule that a State may never put in
statutory form an existing policy of neutrality with
respect to private discriminations. What the court
below did was first to reject the notion that the State
was required to have a statute prohibiting racial dis-
criminations in housing. Second, it held the intent
of §26 was to authorize private racial diserimina-
tions in the housing market, to repeal the Unruh and
Rumford Acts and to create a constitutional right to
discriminate on racial grounds in the sale and leasing of
real property. Hence, the court dealt with §26 as
though it expressly authorized and constitutionalized the
private right to discriminate. Third, the court assessed
the ultimate impact of § 26 in the California environment
and concluded that the section would encourage and
gignificantly involve the State in private racial diserimi-
nation contrary to the Fourteenth Amendment.

The California court could very reasonably conclude
that § 26 would and did have wider impact than a mere
repeal of existing statutes. Section 26 mentioned neither
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the Unruh nor Rumford Aect in so many words. Instead,
it announced the constitutional right of any person to
decline to sell or lease his real property to anyone to
whom he did not desire to sell or lease. Unruh and
Rumford were thereby pro tanto repealed. But the sec-
tion struck more deeply and more widely. Private dis-
criminations in housing were now not only free from
Rumford and Unruh but they also enjoyed a far different
status than was true before the passage of those statutes.
The right to discriminate, including the right to discrimi-
nate on racial grounds, was now embodied in the State’s
basic charter, immune from legislative, executive, or
judicial regulation at any level of the state government.
Those practicing racial diseriminations need no longer
rely solely on their personal choice. They could now
invoke express constitutional authority, free from cen-
sure or interference of any kind from official sources.
All individuals, partnerships, corporations and other legal
entities, as well as their agents and representatives, could
now discriminate with respect to their residential real
property, which is defined as any interest in real property
of any kind or quality, “irrespective of how obtained or
financed,” and seemingly irrespective of the relationship
of the State to such interests in rea!l property. Only the
State is excluded with respect to property owned by it

“In addition to the case we now have before us, two other
case3d decided the same day by the California Supreme Court are
instructive concerning the range and impact of Art. I, § 26, of the
California Constitution. In Hill v. Miller, 413 P. 2d 852, on
rehearing, 64 Cal. 2d 757, 415 P. 2d 33, a Negro tenant sued to re-
straip an eviction from a leased, single-family dwelling. The notice
to quit served by the owner had expressly recited: “The sole reason
for this notice is that T have elected to exercise the right conferred
upon me by Article I Section 26, California Constitution, to rent said
premises to members of the Caucasian race.” Although the Cali-
fornia court had invalidated § 26, the court ruled against the Negro
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This Court has never attempted the “impossible task”
of formulating an infallible test for determining whether
the State “in any of its manifestations” has become sig-
nificantly involved in private diseriminations. “Only by
sifting facts and weighing circumstances” on a case-by-
case basis can a “nonobvious involvement of the State in
private conduct be attributed its true significance.” Bur-
ton v. Wilmington Parking Authority, 365 U, S. 715, 722.
Here the California court, armed as it was with the knowl-
edge of the facts and circumistances concerning the passage
and potential impact of §26, and familiar with the
milieu in which that provision would operate, has deter-
mined that the provision would involve the State in

plaintifl because the Unruh Act did not cover single-family dwellings.
Thus the landlord’s reliance on § 26 was superfluous.

In Peyton v. Barrington Plaza Corp., 64 Cal. 2d 880, 413 P. 2d 849,
a Negro physician sued to require the defendant corporation to lease
him an apartment in Barrington Plaza which was described in the
opinion as follows:
“that defendant received a $17,000,000, low interest rate loan under
the National Housing Act to construct Barrington Plaza; that such
gum represents 90 percent of the construction costs of the plaza; that
the developrment is a part of the urban redevelopment program
undertaken by the City of Los Angeles; that Barrington Plaza is
the largest apartment development in the western United States,
providing apartment living for 2,500 people; that it includes many
retail shops and professional services within its self-contained facili-
ties; that it provides a fall-out shelter, completely stocked by the
federal government with emergency supplies; that the plaza replaced
private homes of both Caucasians and non-Caucasians; that the
city effected zoning changes to accommodate the development; that
the defendant’s securities were sold, its construction contracts were
let, its building permits were issued and its shops and professional
services established all pursuant to state or local approval, ecopera-
tion and authority.”

The defendant defended the action and moved for judgment on
the pleadings based on Art. I, § 26, of the California Constitution.

The motion was granted but the judgment was reversed based on the
decision in Mulkey v. Reitman.
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private racial discriminations to an unconstitutional
degree. We accept this holding of the California court.

The assessment of § 26 by the California court is sim-
ilar to what this Court has done in appraising state
statutes or other official actions in other contexts. In
McCabe v. Atchison, Topeka & Santa Fe R. Co., 235
U. S. 151, the Court dealt with a statute which, as con-
strued by the Court, authorized carriers to provide cars
for white persons but not for Negroes. Though dismissal
of the complaint on a procedural ground was affirmed, the
Court made it clear that such a statute was invalid under
the Fourteenth Amendment because a carrier refusing
equal service to Negroes would be “acting in the matter
under the authority of a state law.” This was nothing
less than considering a permissive state statute as an au-
thorization to discriminate and as sufficient state action to
violate the Fourteenth Amendment in the context of that
case, Similarly, in Nizon v. Condon, 286 U. 8. 73, the
Court was faced with a statute empowering the executive
committee of a political party to prescribe the qualifica-
tions of its members for voting or for other participation,
but containing no directions with respect to the exercise
of that power. This was authority which the committee
otherwise might not have had and which was used by the
committee to bar Negroes from voting in primary elec-
tions. Reposing this power in the executive committee
was said to insinuate the State into the self-regulatory,
decision-making scheme of the voluntary association; the
exercise of the power was viewed as an expression of state
authority contrary to the Fourteenth Amendment.

In Burton v. Wilmington Parking Authority, 365 U. 8.
715, the operator-lessee of a restaurant located in a

8 This case was a sequel to Nizon v. Herndon, 273 U. 8. 536,
which outlawed statutory disqualification of Negrpes from voting
in primary elections.
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building owned by the State and otherwise operated for
public purposes, refused service to Negroes. Although
the State neither commanded nor expressly authorized
or encouraged the disecriminations, the State had “elected
to place its power, property and prestige behind the
admitted discrimination” and by “its inaction . . . has . ..
made itself a party to the refusal of service . . .” which
therefore could not be considered the purely private
choice of the restaurant operator.

In Peterson v. City of Greenville, 373 U. 8. 244, and in
Robinson v. Florida, 378 U. 8. 153, the Court dealt with
state statutes or regulations requiring, at least in some re-
spects, segregation in facilities and services in restaurants.
These official provisions, although obviously unconstitu-
tional and unenforceable, were deemed in themselves
sufficient to disentitle the State to punish, as trespassers,
Negroes who had been refused service in the restaurants.
In neither case was any proof required that the restau-
rant owner had actually been influenced by the state
statute or regulation. Finally, in Lombard v. Louisiana,
373 U. 8. 267, the Court interpreted public statements
by New Orleans city officials as announcing that the
city would not permit Negroes to seek desegregated
service in restaurants. Because the statements were
deemed to have as much coercive potential as the ordi-
nance in the Peterson case, the Court treated the city
as though it had actually adopted an ordinance forbidding
desegregated service in publie restaurants,

None of these cases squarely controls the case we now
have before us. But they do illustrate the range of situ-
ations in which diseriminatory state action has been
identified. They do exemplify the necessity for a court
to assess the potential impact of official action in deter-
mining whether the State has significantly involved itself
with invidious diseriminations., Here we are dealing with
a provision which does not just repeal an existing law
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forbidding private racial discriminations. Section 26 was
intended to authorize, and does authorize, racial discrim-
* ination in the housing market. The right to discriminate
is now one of the basic policies of the State, The Cali-
fornia Supreme Court believes that the section will sig-
nificantly encourage and involve the State in private
discriminations. We have been presented with no per-
suasive considerations indicating that these judgments
should be overturned.

Affirmed.

Mke. Justick DoucLas, concurring.

While I join the opinion of the Court, I add a word
to indicate the dimensions of our problem.

This is not a case as simple as the one where a man
with a bicycle or a car or a stock certificate or even a
log cabin asserts the right to sell it to whomsoever he
pleases, excluding all others whether they be Negro,
Chinese, Japanese, Russians, Catholics, Baptists, or those
with blue eyes. We deal here with a problem in the
realm of zoning, similar to the one we had in Shelley v.
Kraemer, 334 U. S, 1, where we struck down restrictive
covenants.

Those covenants are one device whereby a neighbor-
hood is kept “white” or “Caucasian” as the dominant
interests desire. Proposition 14 in the setting of our
modern housing problem is only another device of the
same character.

Real estate brokers and mortgage lenders are largely
dedicated to the maintenance of segregated communities.?
Realtors commonly believe it is unethical to sell or rent
to a Negro in a predominantly white or all-white neigh-
borhood,? and mortgage lenders throw their weight along-

1Civil Rights U. 8. A, Housing in Washington, D. C, U. 8.
Commission on Civil Rights 12-15 (1962).
ild, 12-13. ’
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side segregated communities, rejecting applications by
members of a minority group who try to break the
white phalanx save and unless the neighborhood is in
process of conversion into a mixed or a Negro com-
munity. We are told by the Commission on Civil
Rights: ,

“Property owners’ prejudices are reflected, mag-
nified, and sometimes even induced by real estate
brokers, through whom most housing changes hands.
Organized brokers have, with few exceptions, fol-
lowed the principle that only a ‘homogeneous’
neighborhood assures economic soundness. Their
views in some cases are so vigorously expressed as
to discourage property owners who would otherwise
be concerned only with the color of a purchaser’s
money, and not with that of his skin, . . ,®

“The financial community, upon which mortgage
financing—and hence the bulk of home purchasing
and home building—depends, also acts to a large
extent on the premise that only a homogeneous
neighborhood can offer an economically sound in-
vestment. For this reason, plus the fear of offend-
ing their other clients, many mortgage-lending
institutions refuse to provide home financing for
houses in a ‘mixed’ neighborhood. The persistent
stereotypes of certain minority groups as poor credit

s1d., 14-15.

4+ As the Hannah Commission said:

“Area housing patterns are sharply defined along racial lines.
Most members of the housing industry appear to respect them.
Although it is unlikely that these patterns are determined by formal
agreement, it is probable that they are maintained by tacit under-
standings.” [Id., 15,
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risks also block the flow of credit, although thesc
stereotypes have often been proved unjustified.”
Housing, U. S. Commission on Civil Rights 2-3
(1961).

The builders join in the same scheme: ®

“ . . private builders often adopt what they be-
lieve are the views of those to whom they expect
to sell and of the banks upon whose credit their
own operations depend. In short, as the Commis-
sion on Race and Housing has concluded, ‘it is the
real estate brokers, builders, and mortgage finance
institutions, which translate prejudice into dis-
criminatory action.’ Thus, at every level of the
private housing market members of minority groups
meet mutually reinforcing and often unbreakable
barriers of rejection.” '

Proposition 14 is a form of sophisticated discrimina-
tion * whereby the people of California harness the
energies of private groups to do indirectly what they
cannot under our decisions’ allow their government
to do.

George A. McCanse, chairman of the legislative com-
mittee of the Texas Real Estate Association, while giv-
ing his views on Title IV of the proposed Civil Rights
Act of 1966 (H. R. 14765), which would prohibit dis-
erimination in housing by property owners, real estate
brokers, and others engaged in the sale, rental or finane-
ing of housing, stated that he warned groups to which
he spoke of “the grave dangers inherent in any type

5 Housing, U. 8. Commission on Civil Rights 3 (1961).

% Freedom to the Free, Century of Emancipation, Report to the
President, U. 8. Commission on Civil Rights 96 (1963).

* City of Richmond v, Deans, 281 U. 8. 704.



894

DoucLas, J,, concurring. 387U.8S.

of legislation that would erode away the rights that go
with the ownership of property.”® He pointed out that

“[E]ach tiine we citizens of this country lose any
of the rights that go with the ownership of property,
we are moving that much closer to a centralized
government in which ultimately the right to own
property would be denied.”®

That apparently is a common view. It overlooks
several things. First, the right to own or lease property
is already denied to many solely because of the pigment.
of their skin; they are, indeed, under the control of a
few who determine where and how the colored people
shall live and what the nature of our cities will be. Seec-
ond, the agencies that are zoning the cities along racial
lines are state licensees.

Zoning is a state and municipal function. See Euclid
v. Ambler Co., 272 U, S, 365, 389 et seq.; Berman v.
Parker, 348 U. S. 26, 34-35. When the State leaves that
function to private agencies or institutions which are li-
censees and which practice racial diserimination and zone
our cities into white and black belts or white and black
ghettoes, it suffers a governmental function to be per-
formed under private auspices in a way the State itself
may not act. The present case is therefore kin to Terry
v. Adams, 345 U. S. 461, 466, where a State allowed a
private group (known as the Jaybird Association, which
was the dominant political group in county elections)
to perform an electoral function in derogation of the
rights of Negroes under the Fifteenth Amendment.

Leaving the zoning function to groups which praetice
racial discrimination and are licensed by the States

8 Hearings before Subcommittee No. 5 of the House Committee
on the Judiciary, 80th Cong., 2d Sess., ser. 16, 1639 (1966).
° lbid.
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constitutes state action in the narrowest sense in which
Shelley v. Kraemer, supra, can be construed. For as
"noted by Mg. JusTice Brack in Bell v. Maryland, 378
U. S. 226, 329 (dissenting), restrictive covenants “con-
stituted a restraint on alienation of property, sometimes
in perpetuity, which, if valid, was in reality the equiva-
lent of and had the effect of state and municipal zoning
laws, accomplishing the same kind of racial discrimina-
tion as if the State had passed a statute instead of leaving
this objective to be accomplished by a system of private
contracts, enforced by the State.”

Under California law no person may ‘“engage in the
business, act in the capacity of, advertise or assume to act
as a real estate broker or a real estate salesman within
this State without first obtaining a real estate license.” ~
Calif, Bus. & Prof. Code § 10130, These licensees are
designated to serve the public. Their licenses are not
restricted, and could not be restricted, to effectuate a
policy of segregation, That would be state action that
is barred by the Fourteenth Amendment. There is no
difference, as I see it, between a State authorizing a
licensee to practice racial discrimination and a State,
without any express authorization of that kind never-
theless launching and countenancing the operation of a
licensing system in an environment where the whole
weight of the system is on the side of discrimination. In
the latter situation the State is impliedly sanctioning
what it may not do specifically.

If we were in a domain exclusively private, we would
have different problems. But urban housing is in the
public domain as evidenced not only by the zoning prob-
lems presented but by the vast schemes of public financ-
ing with which the States and the Nation have been
extensively involved in recent years. Urban housing is
clearly marked with the public interest. Urban housing,
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like restaurants, inns, and carriers (Bell v. Meryland,
378 U. S. 226, 253-255, separate opinion), or like tele-
phone companies, drugstores, or hospitals, is affected with
a public interest in the historic and classical sense. See
Lombard v. Louisiana, 373 U. S. 267, 275-278 (concurring
opinion ).

I repeat what was stated by Holt, C. J., in Lane v.
Cotton, 12 Mod. 472, 484 (1701):

“(Wherever any subject takes upon himself a pub-
lic trust for the benefit of the rest of his fellow-
subjects, he is eo ipso bound to serve the subject in
all the things that are within the reach and com-
prehension of such an office, under pain of an action
against him . . . . If on the road a shoe fall off my
horse, and I ecome to a smith to have one put on,
and the smith refuse to do it, an action will ke
against him, because he has made profession of a
trade which is for the public good, and has thereby
exposed and vested an interest of himself in all the
King’s subjects that will employ him in the way of
his trade. If an innkeeper refuse to entertain a guest
where his house is not full, an action will lie against
him, and so against a carrier, if his horses be not
loaded, and he refuse to take a packet proper to be
sent by a carrier,”

Since the real estate brokerage business is one that can
be and is state-regulated and since it is state-licensed,
it must be dedicated, like the telephone companies and
the carriers and the hotels and motels, to the require-
menta of service to all without discrimination—a stand-
ard that in its modern setting is conditioned by the
demands of the Equal Protection Clause of the Four-
teenth Amendment.
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And to those who say that Proposition 14 represents
the will of the people of California, one can only reply:

“Wherever the real power in a Government lies,
there is the danger of oppression. In our Govern-
ments the real power lies in the majority of the Com-
munity, and the invasion of private rights is chiefly
to be apprehended, not from acts of Government
contrary to the sense of its constituents, but from
acts in which the Government is the mere instrument
of the major number of the Constituents. This is
a truth of great importance, but not yet sufficiently
attended to . . . .” 5 Writings of James Madison
272 (Hunt ed. 1904).

Mg. Jostice HarLaN, whom MRg. Justice BLACK,
Mg, Jusrice CLARK, and MRr. JusTICE STEWART join,
dissenting. R

I consider that this decision, which cuts deeply into
state political processes, is supported neither by anything
“found” by the Supreme Court of California nor by any
of our past cases decided under the Fourteenth Amend-
ment. In my view today’s holding, salutary as its result
may appear at first blush, may in the long run actually
serve to handicap progress in the extremely difficult field
of racial concerns. I must respectfully dissent. ‘

The facts of this case are simple and undisputed. The
legislature of the State of California has in the last dee-
ade enacted a number of statutes restricting the right
of private landowners to discriminate on the basis of
such factors as race in the sale or rental of property.
These laws aroused considerable opposition, causing cer-
tain groups to organize themselves and to take advantage
of procedures embedied in the California Constitution
permitting a “proposition” to be presented to the voters
for'a constitutional amendment. “Proposition 14” was
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thus put before the electorate in the 1964 election and
was adopted by a vote of 4,526,460 to 2,395,747. The
Amendment, Art. I, § 26, of the State Constitution, reads
in relevant part as follows:

“Neither the State nor any subdivision or agency
thereof shall deny, imit or abridge, directly or indi-
rectly, the right of any person, who is willing or
desires to sell, lease or rent any part or all of his
real property, to decline to sell, lease or rent such
property to such person or persons as he, in his
absolute discretion, chooses.” *

I am wholly at a loss to understand how this straight-
forward effectuation of a change in the California_Con-
stitution can be deemed a violation of the Fourteenth
Amendment, thus rendering § 26 void and petitioners’
refusal to rent their properties to respondents, because
of their race, illegal under prior state law, The Equal
Protection Clause of the Fourteenth Amendment, which
forbids a State to use its authority to foster discrimina-
tion based on such factors as race, Takahashi v. Fish &
Game Comm’n, 334 U. S. 410; Brown v. Board of Edu-
cation, 347 U. 8. 483; Goss v. Board of Education, 373
U. S. 683, does not undertake to control purely personal
prejudices and predilections, and individuals acting on
their own are left free to diseriminate on racial grounds
if they are so minded, Civil Rights Cases, 109 U. S. 3.
By the same token, the Fourteenth Amendment does not
require of States the passage of laws preventing such
private diserimination, although it does not of course dis-
able themn from enacting such legislation if they wish.

1“Real Property” is defined by § 26 as “any interest in real prop-
erty of any kind or quality, present or future, irrespective of how
obtained or financed, which is used, designed, constructed, zoned or
otherwise devoted to or limited for residential purposes whether
as a single family dwelling or as a dwelling for two or more persons
or families living together or independently of each other.”
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In the case at hand California, acting through the ini-
tiative and referendum, has decided to remain “neutral”
in the realm of private discrimination affecting the sale
or rental of private residential property; in such trans-
actions private owners are now free to act in a discrim-
inatory manner previously forbidden to them. In short,
all that has happened is that California has effected a
pro tanto repeal of its prior statutes forbidding private
discrimination. This runs no more afoul of the Four-
teenth Amendment than would have California’s failure
to pass any such antidiscrimination statutes in the first
instance. The fact that such repeal was also accom-
panied by a constitutional prohibition against future
enactment of such laws by the California Legislature
cannot well be thought to affect, from a federal consti-
tutional standpoint, the validity of what California has
done. The Fourteenth Amendment does not reach
such state constitutional action any more than it does a
simple legislative repeal of legislation forbidding private
diserimination.

I do not think the Court’s opinion really denies any
" of these fundamental constitutional propositions. Rather
it attempts to escape them by resorting to arguments
which appear to me to be entirely ill-founded.

I

The Court attempts to fit § 26 within the coverage of
the Equal Protection Clause by characterizing it as in
effect an affirmative call to residents of California to
discriminate. The main difficulty with this viewpoint
is that it depends upon a characterization of § 26 that
cannot fairly be made. The provision is neutral on its
face, and it is only by in effect asserting that this require-
ment of passive official neutrality is eamouflage that the
Court is able to reach its conclusion. In depicting the
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provision as tantamount to active state encouragement of
discrimination the Court essentially relies on the fact that
the California Supreme Court so concluded. It is said
that the findings of the highest court of California as to
the meaning and impact of the enactment are entitled
to great weight. I agree of course, that findings of fact
by a state eourt should be given great weight, but this
familiar proposition hardly aids the Court’s holding in
this case.

There is no disagreement whatever but that § 26 was
meant to nullify California’s fair-housing legislation
and thus to remove from private residential property
transactions the state-created impediment upon free-
dom of choice. There were no disputed issues of fact
at all, and indeed the California Supreme Court noted
at the outset of its opinion that “[i]ln the trial court
proceedings allegations of the complaint were not factu-
ally challenged, no evidence was introduced, and the only
matter placed in issue was the legal sufficiency of the
allegations.” 64 Cal. 2d 529, 531-532, 413 P, 2d 825,
827. There was no finding, for example, that the defend-
ants’ actions were anything but the product of their own
private choice, Indeed, since the alleged racial diserim-
ination that forms the basis for the Reitman refusal to
rent on racial grounds occurred in 1963, it is not possible
to contend that § 26 in any way influenced this particular
act. There were no findings as to the general effect of
§26. The Court declares that the California court “held
the intent of §26 was to authorize private racial dis-
criminations in the housing market . . . " ante, p.
376, but there is no supporting fact in the record for
this characterization. Moreover, the grounds which
prompt legislators or state voters to repeal a law do not
determine its constitutional validity. That question is
decided by what the law does, not by what those who
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voted for it wanted it to do, and it must not be for-
gotten that the Fourteenth Amendment does not compel
a State to put or kecp any particular law about race on
its books. The Amendment only forbids a State to pass
or keep in effect laws discriminating on account of race.
California has not done this.

A state enactment, particularly one that is simply
permissive of private decision-making rather than coer-
cive and one that has been adopted in this most demo-
cratic of processes, should not be struck down by the
judiciary under the Equal Protection Clause without
persuasive evidence of an invidious purpose or effect.
The only “factual” matter relied on by the majority of
the California Supreme Court was the context in which
Proposition 14 was adopted, namely, that several strong
antidiscrimination acts had been passed by the legis-
lature and opposed by many of those who successfully
led the movement for adoption of Proposition 14 by
popular referendum. These circumstances, and these
alone, the California court held, made §26 unlawful
under this Court’s cases interpreting the Equal Protec-
tion Clause. This, of course, is nothing but a legal con-
clusion as to federal constitutional law, the California
Supreme Court not having relied in any way upon the
State Constitution. Accepting all the suppositions under
which the state court acted, I cannot see that its con-
clusion is entitled to any special weight in the discharge
of our own responsibilities. Put in another way, I can-
not transform the California court’s conclusion of law
into a finding of fact that the State through the adoption
of §26 is actively promoting racial discrimination. It
seems to me manifest that the state court decision rested
entirely on what that court conceived to be the com-
pulsion of the Fourteenth Amendment, not on any fact-
finding by the state courts.
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IL.

There is no question that the adoption of § 26, repeal-
ing the former state antidiscrimination laws and pro-
hibiting the enactment of such state laws in the future,
constituted “state action” within the meaning of the
Fourteenth Amendment. The only issue is whether this
provision impermissibly deprives any person of equal
protection of the laws. As a starting point, it is clear
that any statute requiring unjustified discriminatory
treatment is unconstitutional. E. g., Nizon v. Herndon,
273 U. S. 536; Brown v. Board of Education, supra;
Peterson v. City of Greenville, 373 U. 8. 244, Anditisno
less clear that the Equal Protection Clause bars as
well discriminatory governmental administration of a
statute fair on its face. E. g., Yick Wo v. Hopkins, 118
U. 8. 356. This case fits within neither of these two
categories: Section 26 is by its terms inoffensive, and its
provisions require no affirmative governmental enforce-
ment of any sort. A third category of equal-protection
cases, concededly more difficult to characterize, stands
for the proposition that when governmental involvement
in private discrimination reaches a level at which the
State can be held responsible for the specific act of private
diserimination, the strictures of the Fourteenth Amend-
ment come into play. In dealing with this class of cases,
the inquiry has been framed as whether the State has
become “a joint participant in the challenged activity,
which, on that account, cannot be considered to have
been so ‘purely private’ as to fall without the scope of
the Fourteenth Amendment.” Burton v. Wilmington
Parking Authority, 365 U. S. 715, 725.

Given these latter contours of the equal-protection doc-
trine, the assessment of particular cases is often trouble-
some, as the Court itself acknowledges. Ante, pp. 378-379.
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However, the present casc does not scem to me even to
approach those peripheral situations in which the ques-
tion of state involvement gives rise to difficulties. See,
e. g., Evans v. Newton, 382 U. 8. 296; Lombard v. Lou-
istana, 373 U. S. 267. The core of the Court’s opinion
is that § 26 is offensive to the Fourteenth Amendment
because it effectively encourages private discrimination.
By focusing on “encouragement” the Court, I fear, is
forging a slippery and unfortunate criterion by which
to measure the constitutionality of a statute simply
permissive in purpose and effect, and inoffensive on its
face.

It is true that standards in this area have not been
definitely formulated, and that acts of discrimination
have been included within the compass of the Equal Pro-
tection Clause not merely when they were compelled
by a state statute or other governmental pressures, but
also when they were said to be “induced” or “author-
ized” by the State. Most of these cases, however, can be
approached in terms of the impact and extent of affirma-
tive state governmental activities, e, g., the action of a
sheriff, Lombard v. Louisiana, supra, the official super-
vision over a park, Evans v. Newton, supra; a joint
venture with a lessee in a municipally owned building,
Burton v. Wilmington Parking Authority, supra® In

*In McCabe v. Atchison, Topeka & Santa Fe R. Co., 235 U. 8.
151, cited by the Court, the complaint of the Negro appellants was
held to have been properly dismissed on the ground that its zllega-
tions were “altogether too vague and indefinite,” id., at 163. In
dictum the Court stated that where a State regulated the facilities
of a common carrier it could not constitutionally enact a statute
that did not comply with the “separate but equal” doctrine. What-
ever the implications of the Fourteenth Amendment may be as to
common carriers, compare the opinions of Goldberg, J., concurring,
and Brack, J., dissenting, in Bell v. Maryland, 378 U. S. 226, 286,
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situations such as these the focus has been on positive
state cooperation or partnership in affirmatively pro-
‘moted activities, an involvement that could have been
avoided. Here, in contrast, we have only the straight-
forward adoption of a ncutral provision restoring to the
sphere of free choice, left untouched by the Fourtcenth
Amendment, private behavior within a limited area of
the racial problem. The denial of equal protection
emerges only from the conclusion reached by the Court
that the implementation of a new policy of governmental
neutrality, embodied in a constitutional provision and
replacing a former policy of antidiscrimination, has the
effect of lending encouragement to those “ho wish to
discriminate. In the context of the actual facts of the
case, this conclusion appears to me to state only a truism:
people who want to discriminate but were previously
forbidden to do so by state law are now left free because
the State has ehosen to have no law on the subject at all.
Obviously whenever there is a change in the law it will
have resulted from the concerted activity of those who
desire the change, and its enactment will allow those
supporting the legislation to pursue their private goals.

A moment of thought will reveal the far-reaching
possibilities of the Court’s new doctrine, which I am sure
the Court does not intend. Every act of private discrimi-
nation is either forbidden by state law or permitted
by it. There can be little doubt that such permissive-
ness—whether by express constitutional or statutory
provigion, or implieit in the common law—to some extent
“encourages” those who wish to discriminate to do so.
Under this theory “state action” in the form of laws

318, nothing in McCabe would appear to have much relevance to
the problem before us today.

Neither is there force in the Court’s reliance . Nizon v. Condon,
286 1. 8. 73, a voting case decided under the Fifteenth as well as
the Fourteenth Amendment,
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that do nothing more than passively permit private
discrimination could be said to tinge all private dis-
crimination with the taint of unconstitutional state
encouragement,.

This type of alleged state involvement, simply evincing
a refusal to involve itself at all, is of course very dif-
ferent from that illustrated in such eases as Lombard,
Peterson, Evans, and Burton, supra, where the Court
found active involvement of state agencies and officials
in specific acts of discrimination. Tt is also quite dif-
ferent from cases in which a state enactment could be
said to have the obvious purpose of fostering discrimi-
nation. Anderson v. Martin, 375 U. S. 399. I believe
the state action required to bring the Fourteenth Amend-
ment into operation must be affirmative and purposeful,
actively fostering discrimination. Only in such a case
is ostensibly “private” action more properly labeled
“official.” I do not believe that the mere enactment
of § 26, on the showing made here, falls within this class
of cases.

II1.

I think that this decision is not only constitutionally
unsound, but in its practical potentialities short-sighted.
Opponents of state antidiscrimination statutes are now
in a position to argue that such legislation should be
defeated because, if enacted, it may be unrepealable.
More fundamentally, the doctrine underlying this de-
cision may hamper, if not preclude, attempts to deal
with the delicate and troublesome problems of race rela-
tions through the legislative process. The lines that
have been and must be drawn in this area, fraught as
it is with human sensibilities and {frailties of whatever
race or creed, are difficult ones. The drawing of them
requires understanding, patience, and compromise, and is
best done by legislatures rather than by courts. When
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legislation in this field is unsuccessful there should be
wide opportunities for legislative amendment, as well
as for change through such processes as the popular
initiative and referendum. This decision, I fear, may
inhibit such flexibility. Here the electorate itself over-
whelmingly wished to overrule and check its own legis-
lature on a matter left open by the Federal Constitution.
By refusing to accept the decision of the people of Cali-
fornia, and by contriving a new and ill-defined constitu-
tional concept to allow federal judicial interference, 1
think the Court has taken to itself powers and responsi-
bilities left elsewhere by the Constitution.

I believe the Supreme Court of California misapplied
the Fourteenth Amendment, and would reverse its judg-
ments, and remand the case for further approprmte
proceedings,
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KATZENBACH, ATTORNEY GENERAL, ET AL. .
MORGAN ET UX.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA,

No. 847. Argued April 18, 1966 —-Decided June 13, 1966.®

Appellees, registered voters in New York City, brought this suit to
challenge the constitutionality of § 4 (e) of the Voting Rights Act
of 1965 to the extent that the provision prohibits enforcement of
the statutory requirement for literacy in English as applied to
numerous New York City residents from Puerto Rico who, because
of that requirement, had previously been denied the right to vote.
Section 4 (e) provides that no person who has completed the sixth
grade in a publie school, or an accredited private school, in Puerto
Rico in which the language of instruction was other than English
ghall be disfranchised for inability to read or write English, A
three-judge District Court granted appellees declaratory and in-
junetive relief, holding that in enacting §4 (e) Congress had
exceeded its powers, Held: Section 4 (e) is a proper exercise of
the powers under §5 of the Fourteenth Amendment, and by
virtue of the Supremacy Clause, New Yorks English literacy re-
quirement cannot be enforced to the extent it conflicts with §4 (e).
Pp. 646-658.

{a) Though the States have power to fix voting qualifications,
they cannot do so contrary to the Fourteenth Amendment or any
other constitutional provision. P. 647.

(b) Congress’ power under §5 of the Fourteenth Amendment
to enact legislation prohibiting enforcement of a state law is not
limited to situations where the state law has been adjudged to
violate the provisions of the Amendment which Congress sought
to enforce. It is therefore the Court’s task here to determine, not
whether New York’s English literacy requirement as applied vio-
lates the Equal Protection Clause, but whether § 4 (e)’s prohibi-
tion against that requirement is “appropriate legislation” to en-
force the Clause. Lassiter v. Northampton Election Bd., 360
U. 8. 45, distinguished. Pp. 648-650,

*Together with No. 877, New York C‘ity Board of Elections v.
Morgan et uz., also on appeal from the same court.
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(¢) Section 5 of the Fourteenth Amendment is a positive grant
of legislative power authorizing Congres: to exercise ite discretion
in determining the need for and nature of legislation to sccure
Fourteenth Amendment guarantees. The test of McCulloch v,
Maryland, 4 Wheat. 316, 421, is to be applied to determime whether
a congressional enactment is “appropriate legislation” under §5
of the Fourteenth Amendment. Pp. 650-651,

(d) Scction 4 (e) was enacted to enforce the Equal Protec-
tion Clause as 4 measure to secure nondiscriminatory treatment
by government for numerous Puerto Rieans residing in New York;
both in the imposition of voting qualifications and the provision
or administration of governmentsl services, Pp. 652-653.

{e) Congress had an adequate basis for deciding that §4 (e)
way plainly adapted to that end. Pp. 653-656. .

(f) Section 4 (¢) does not itself invidiously discriminate in
violation of the Fifth Amendment for failure to extend relief to
those educated in non-American flag schools. A reform measure
such as § 4 (e) is not invalid because Congress might have gone
further than it did and did not eliminate all the evils at the same
time. Pp. 656-658.

247 F. Supp. 196, reversed.

Solicitor General Marshall argued the cause for appel-
lants in No. 847. With him on the brief were Assistant
Attorney General Doar, Ralph 8. Spritzer, Louis F.
Claiborne, St. John Barrett and Louis M. Kauder.

J. Lee Rankin argued the cause for appellant in No.
877. With him on the brief were Norman Redlich and
Seymour B, Quel.

Alfred Avins argued the cause and filed a brief for
appellees in both cases.

Rafael Hernandez Colon, Attorney General, argued
the cause and filed a brief for the Commonwealth of
Puerto Rico, as amicus curiae, urging reversal.

Jean M. Coon, Assistant Attorney General, argued the
cause for the State of New York, as amicus curiae, urging
affirmance. With her on the brief were Louis J. Lefko-
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witz, Attorney General, and Ruth Kessler Toch, Acting
Solicitor General,

M-e. Justice BRENNAN delivered the opinion of the
Court.

These cases concern the constitutionality of §4 (e) of
the Voting Rights Act of 1965 That law, in the re-
spects pertinent in these cases, provides that no person
who has successfully completed the sixth primary grade
in a public school in, or a private school accredited by, the
Commonwealth of Puerto Rico in which the language of
instruction was other than English shall be denied the
right to vote in any election because of his inability to
read or write English. Appellees, registered voters in
New York City, brought this suit to challenge the con-
stitutionality of § 4 (e) insofar as it pro tanto prohibits

1The full text of §4 (e) is as follows:

“(1) Congress hereby declares that to secure the rights under the
fourteenth amendment of persons educated in American-flag schools
in which the predominant classroom language was other than English,
it is necessary to prohibit the States from conditioning the right to
vote of such persons on ability to read, write, understand, or inter-
pret any matter in the English language.

“(2) No person who demonstrates that he has successfully com-
pleted the sixth primary grade in a publie school in, or a private
school accredited by, any State or territory, the District of Colum-
bia, or the Commonwealth of Puerto Rico in which the predominant
classroom language was other than English, shall be denied the right
to vote in any Federal, State, or local election because of his in-
ability to read, write, understand, or interpret any matter in the
English language, except that in States im which State law provides
that a different level of education is presumptive of literacy, he shall
demonstrate that he has successfully completed an equivalent level
of eduecation in a public school in, or a private school aceredited by,
any State or termitory, the District of Columbia, or the Common-
wealth of Puerto Rico in which the predominant classroom language
was other than Enpglish” 79 Stat. 439, 42 U. 8. C. §1973b (e)
{1964 ed., Supp. I).
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the enforcement of the election laws of New York ? re-
quiring an ability to read and write English as a condi-
tion of voting. Under these laws many of the several

hundred- thousand New York City residents who have
migrated there from the Commonwealth of Puerto Rico
had previously been denied the right to vote, and ap-
pellees attack § 4 (e) insofar as it would enable many of

z Article I1, §1, of the New York Constitution provides, in perti-
nent part:

“Notwithstanding the foregoing provisions, after January first, one
thousand nine hundred twenty-two, no person shall become entitled
to vote by attaining majority, by naturalization or otherwise, unless
such person is also able, except for physical disability, to read and
write English.”

Section 150 of the New York Election Law provides, in pertinent
part: ’

“. .. In the case of a person who became entitled to vote in this
state by attaining majority, by naturalization or otherwise after
January first, nineteen hundred twenty-two, such person must, in
addition to the foregoing provisions, be able, except for physical dis-
ability, to read and write English. A ‘new voter,” within the mean-
ing of this article, i3 a person who, if he is entitled to vote in this
state, shall have become so entitled on or after January first, nine-
teen hundred twenty-two, and who has not already voted at a gen-
eral election in the state of New York after making proof of ability
to read and write English, in the manner provided in section ome
hundred sixty-eight.” '

Section 168 of the New York Election Law provides, in pertinent
part:

“1, The board of regents of the state of New York shall make
provisions for the giving of literacy tests.

“2. ... But a new voter may present as evidence of literacy a
certificate or diploma showing that he has completed the work up
to and including the sixth grade of an approved elementary school
or of an approved higher school! in which English is the language
of instruction or a certificate or diploma showing that he has com-
pleted the work up to and including the sixth grade in a public
school or a private school accredited by the Commonwealth of
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these citizens to vote.® Pursuant to § 14 (b) of the Vot-
ing Rights Act of 1965, appellees commenced this pro-
ceeding in the District Court for the District of Columbia
geeking a declaration that § 4 (e) is invalid and an in-
junction prohibiting appellants, the Attorney General of
the United States and the New York City Board of
Elections, from either enforcing or complying with

Puerto Rico in which school instruction is carried on predominantly
in the English language or a matriculation card issued by a college
or university to a student then at such institution or a certificate
or & letter signed by an official of the umversnty or college certifying
to such attendance.”

Section 168 of the Election Law as it now reads was enacted while
$4 (e) was under consideration in Congress. See 111 Cong. Ree.
19376-19377. The prior law required the successful completion of
the eighth rather than the sixth grade in a school in which the
language of instruction was English.

3 This limitation on appellees’ challenge to §4 (e) and thus on
the scope of our inquiry, does not distort the primary intent of
§4 (¢). The measure was sponsored in the Senate by Senators
Javits and Kennedy and in the House by Representatives Gilbert
and Ryan, all of New York, for the explicit purpose of dealing with
the disenfranchisement of large segments of the Puerto Rican popu-
Iation in New York. Throughout the congressional debate it was
repeatedly acknowledged that § 4 (¢) had particular reference to the
Puerto Rican population in New York. That situation was the
almost exclusive subject of discussion. See 111 Cong. Rec. 11028,
11060-11074, 15666, 1623516245, 16282-16283, 19192-19201, 19375~
19378; see also Yoting Rights, Hearings before Subcommittee No. 5
of the House Committee on the Judiciary on H. R. 6400, 89th Cong.,
18t Sess., 100-101, 420421, 508517 (1965). The Solicitor General
informs us in his brief to this Court, that in all probability the prac-
tical effect of §4 (e) will be limited to enfranchising those educated
in Puerto Rican schools. He advises us that, aside from the schools
in the Commonwealth of Puerto Rico, there are no public or
parochial schools in the territorial limits of the United States in
which the predominant language of instruction is other than English
and which would have generally been attended by persons who are
otherwise qualified to vote save for their lack of literacy in English.
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§4 (e).' A three-judge district court was designated.
28 U. S. C. §§ 2282, 2284 (1964 ed.). Upon cross mo-
tions for summary judgment, that eourt, one judge dis-
senting, granted the declaratory and injunctive relief
appellees sought. The court held that in enacting § 4 (e)
Congress exceeded the powers granted to it by the Con-
stitution and therefore usurped powers reserved to the
States by the Tenth Amendment. 247 F. Supp. 196.
Appeals were taken directly to this Court, 28 U. 8. C.
§§ 1252, 1253 (1964 ed.), and we noted probable jurisdie-
tion. 382 U. 8. 1007. We reverse. We hold that, in the
application challenged in these cases, § 4 (e) 1s a proper
exercise of the powers granted to Congress by § 5 of the
Fourteenth Amendment® and that by force of the

1 8ection 14 (b) provides, in pertinent part:

“No court other than the District Court for the District of Colum-
bia . . . shall have jurisdiction to issue . . . any restraining order or
temporary or permanent injunction against the . . . enforcement of
any provision of this Act or any action of any Federal officer or
employee pursuant hereto.” 79 Stat. 445, 42 U. 8. C. §19731 (h)
(1964 ed., Supp. I).

The Attorney General of the United States was initially named
ag the sole defendant. The New York City Board of Elections was
joined as a defendant after it publigly announced its intention to
comply with §4 (e); it has taken the position in these proceedings
that §4 (e) is a proper exercise of congressional power., The Attor-
ney General of the State of New York has participated as amicus
curige in the proceedings below and in this Court, urging §4 (e) be
declared unconstitutional. The United States was granted leave to
intervene as a defendant, 28 U. 8. C, § 2403 (1964 ed.); Fed. Rule
Civ. Proc. 24 (a).

3“8ecrioN 5. The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.”

It is therefore unnecessary for us to consider whether §4 (e)
could be sustained as an exercise of power under the Territorial
Clause, Art. 1V, § 3; see dissenting opinion of Judge McGowan be-
low, 247 F. Supp., at 204; or as a measure to discharge certain
treaty obligations of the United States, see Treaty of Paris of 1898,
30 Stat. 1754, 1759; United Nations Charter, Articles 55 and 56;
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Supremacy Clause, Article VI, the New York English
literacy requirement cannot be enforced to the extent
that it is inconsistent with § 4 (e).

Under the distribution of powers effected by the Con-
stitution, the States establish qualifications for voting
for state officers, arid the qualifications established by the
States for voting for members of the most numerous
branch of the state legislature also determine who may
vote for United States Representatives and Senators,
Art, T, §2; Seventeenth Amendment; Er parte Yar-
brough, 110 U. S, 651, 663. But, of course, the States
have no power to grant or withhold the franchise on
conditions that are forbidden by the Fourteenth Amend-
ment, or any other provision of the Constitution. Such
exercises of state power are no more immune to the limi-
tations of the Fourteenth Amendment than any other
state action. The Equal Protection Clause itself has
been held to forbid some state laws that restrict the
right to vote.®

Art. I, §8, cl. 18. Nor need we consider whether §4 (e) could be
sustained insofar as it relates to the election of federal officers as an
exercise of congressional power under Art. I, §4, see Minor v.
Happersett, 21 Wall. 162, 171; United States v. Classic, 313 U, 8.
299, 315; Literacy Tests and Voter Requirements in Federal and
State Elections, Hearings before the Subcommittee on Constitutional
Rights of the Senate Committee on the Judiciary on 8, 480, 8. 2750,
and 8. 2979, 87th Cong., 2d Sess., 302, 306-311 (1962) (brief of the
Attorney General); nor whether §4 (e) could be sustained, insofar
as it relates to the election of state officers, as an exercise of con-
gressional power to enforce the clause guaranteeing to each State a
republican form of government, Art. 1V, §4; Art. I, §8, cl. 18.

8 Harper v. Virginia Board of Elections, 383 U. 8. 663; Carrington
v. Rash, 380 U. 8. 89. See also United States v. Mississippi, 380
U. 8. 128; Louisiana v, United States, 380 U. 8. 145, 151; Lassiter
v. Northampton Election Bd., 360 U. 8. 45; Pope v. Williams,
193 U. 8. 621, 632-634; Minor v. Happersett, 21 Wall. 162; cf. Burns
v. Richardson, ante, p. 73, at 92; Reynolds v, Sims, 377 U, 8. 533.
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The Attorney General of the State of New York
argues that an exercise of congressional power under § 5
of the Fourteenth Amendment that prohibits the en-
forcement of 2 state law.can only be sustained if the
judicial branch determines that the state law is prohib-
ited by the provisions of the Amendment that Congress
sought to enforce, More specifically, he urges that
§ 4 (e) cannot be sustained as appropriate legislation to
enforce the Equal Protection Clause unless the judiciary
decides—even with the guidance of a congressional judg-
ment—that the application of the English literacy re-
quirement prohibited by §4 (e) is forbidden by the
Equal Protection Clause itself. We disagree. Neither
the language nor history of §5 supports such a con-
struction.” As was said with regard to § 5 in Ex parte
Virginia, 100 U. S, 339, 345, “It is the power of Con-
gress which has been enlarged. Congress is authorized
to enforce the prohibitions by appropriate legislation.
Some legislation is contemplated to make the amend-
ments fully effective.” A construction of § 5 that would
require a judicial determination that the enforcement of
the state law precluded by Congress violated the Amend-
ment, as a condition of sustaining the congresstonal en-
actment, would depreciate both congressional resource-
fulness and congressional responsibility for implementing
the Amendment.®* It would confine the legislative power

" For the historical evidence suggesting that the sponsors and
supporters of the Amendment were primarily interested in augment-
ing the power of Congress, rather than the judiciary, see generally
Frantz, Congressional Power to Enforce the Fourteenth Amendment
Against Private Acts, 73 Yale L. J. 1353, 1356-1357; Harris, The
Quest for Equality, 33-56 (1960) ; tenBroek, The Antislavery Origins
of the Fourteenth Amendment 187-217 (1951).

8 Senator Howard, in introducing the proposed Amendment to the
Senate, described § 5 as “a direct affirmative delegation of power to
Congress,” and added:

“It casts upon Congress the responsibility of seeing to it, for the
future, that all the sections of the amendment are carried out in
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in this context to the insignificant role of abrogating only
those state laws that the judicial branch was prepared to
adjudge unconstitutional, or of merely informing the
judgment of the judiciary by particularizing the “ma-
jestic generalities” of §1 of the Amendment. See Fay
v. New York, 332 U. 8. 261, 282-284,

Thus our task in this case is not to determine whether
the New York English literacy requirement as applied
to deny the right to vote to a person who successfully
completed the sixth grade in a Puerto Rican school vio-
lates the Equal Protection Clause. Accordingly, our de-
cision in Lassiter v. Northampton Election Bd., 360
U. 8. 45, sustaining the North Carolina English literacy
requirement as not in all circumstances prohibited by the
first sections of the Fourteenth and Fifteenth Amend-
ments, is inapposite. Compare also Guinn v. United
States, 238 U. 8. 347, 366; Camacho v. Doe, 31 Mise. 2d
692, 221 N. Y. S. 2d 262 (1958), afi'd 7 N. Y. 2d 762,
163 N. E. 2d 140 (1959); Camacho v. Rogers, 199 F.
Supp. 155 (D. C. S. D. N. Y. 1961). Lassiter did not
present the question before us here: Without regard to
whether the judiciary would find that the Equal Pro-
tection Clause itself nullifies New York’'s English literacy
requiretnent as go applied, could Congress prohibit the
enforcement of the state law by legislating under §5
of the Fourteenth Amendment? In answering this ques-
tion, our task is hmited to determining whether such

good faith, and that no State infringes the rights of persons or
property. I lock upon this clause as indispensable for the reason
that it thus imposes upon Congress this power and this duty, It
enables Congress, in case the States shall enact laws in conflict with
the principles of the amendment, to correct that legislation by a
formal congressional enactment.” Cong. Globe, 3%th Cong., 1st
Bess., 2766, 2768 (1866).

This statement of §5's purpose was not questioned by anyone in
the course of the debate. Flack, The Adoption of the Fourteenth
Amendment 138 (1908).
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legislation is, as required by § 5, appropriate legislation
to enforce the Equal Proteetion Clause.

By including §5 the draftsmen sought to grant to
Congress, by a specific provision applicable to the Four-
teenth Amendment, the same broad powers expressed in
the Necessary and Proper Clause, Art. I, § 8, ¢l. 18.° The
classic formulation of the reach of those powers was
established by Chief Justice Marshall in McCulloch v.
Maryland, 4 Wheat. 316, 421:

“Let the end be legitimate, let it be within the scope
of the constitution, and all means which are appro-
priate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and
spirit of the constitution, are constitutional.”

Ex parte Virginig, 100 U. 8. at 345-346, decided 12
years after the adoption of the Fourteenth Amendment,
held that congressional power under § 5 had this same
broad scope:

“Whatever legislation is appropriate, that is, adapted
to carry out the objects the amendments have in
view, whatever tends to enforce submission to the
prohibitions they contain, and to secure to all per-
sons the enjoyment of perfeet equality’ of civil
rights and the equal protection of the laws against
State denial or invasion, if not prohibited, is
brought within the domain of congressional power.”

®In fact, earlier drafts of the proposed Amendment employed the
“necessary and proper” terminology to deseribe the scope of con-
gressional power under the Amendment. See tenBroek, The Anti-
slavery Origing of the Fourteenth Amendment 187-190 (1951). The
substitution of the “appropriate legislation” formula was never
thought to have the effect of diminishing the scope of this con-
gressional power. See, e. g, Cong. Globe, 42d Cong., 1st Sess,,
App. 83 (Representative Bingham, a principal draftsman of the
Amendment and the earlier proposals).
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Strauder v. West Virginta, 100 U. S. 303, 311; Virginia
v. Rives, 100 U. S. 313, 318. Section 2 of the Fifteenth
Amendment grants Congress a similar power to enforce
by ‘“appropriate legislation” the provisions of that
amendment; and we recently held in South Carolina v.
Katzenbach, 383 U. S. 301, 326, that “[tJhe basic test to
be applied in a case involving § 2 of the Fifteenth Amend-
ment is the same as in all cases concerning the express
powers of Congress with relation to the reserved powers
of the States.” That test was identified as the one
formulated in McCulloch v. Maryland. See also James
Everard’s Breweries v. Day, 265 U. 5. 545, 558-559
(Eighteenth Amendment). Thus the McCulloch v.
Maryland standard is the measure of what constitutes
“appropriate legislation” under §5 of the Fourteenth
Amendment. Correctly viewed, § 5 is a positive grant
of legislative power authorizing Congress to exercise its
discretion in determining whether and what legislation
18 needed to secure the guarantees of the Fourteenth
Amendment.

We therefore proceed to the consideration whether
§ 4 (e) is “appropriate legislation” to enforce the Equal
Protection Clause, that is, under the McCulloch v. Mary-
land standard, whether § 4 (e) may be regarded as an
enactment to enforce the Equal Protection Clause,
whether it is “plainly adapted to that end” and whether
it is not prohibited by but is consistent with “the letter
and spirit of the constitution.”**

1* Contrary to the suggestion of the dissent, post, p. 668, § 5 does
not grant Congress poewer to exercise diseretion in the other direc-
tion and to enact “statutes so as in effect to dilute equal protection
and due process decisions of this Court”” We emphasize that Con-
gress’ power under § 5 is limited to adopting measures to enforce the
guarantees of the Amendment; §5 grants Congress no power to
restrict, abrogate, or dilute these guarantees. Thus, for example, an
enactment authorizing the States to establish racially segregated sys-
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There can be no doubt that § 4 (e) may be regarded
as an enactment to enforce the Equal Protection Clause.
Congress explicitly declared that it enacted §4 (e) “to
secure the rights under the fourteenth amendment of
persons educated in American-flag schools in which the
predominant classroom language was other than Eng-
lish.” The persons referred to include those who have
migrated from the Commonwealth of Puerto Rico to New
York and who have been denied the right to vote because
of their inability to read and write English, and the Four-
teenth Amendment rights referred to include those ema-
nating from the Equal Protection Clause. More specifi-
cally, § 4 (e) may be viewed as a measure to secure for
the Puerto Rican community residing in New York non-
discriminatory treatment by government—both in the
imposition of voting qualifications and the provision or
administration of governmental services, such as public
schools, public housing and law enforcement.

Section 4 (e) may be readily seen as “plainly adapted”
to furthering these aims of the Equal Protection Clause.
The practical effect of § 4 (e) is to prohibit New York
from denying the right to vote to large segments of its
Puerto Rican community. Congress has thus prohibited
the State from denying to that community the right that
is “preservative of all rights.” Yick Wo v. Hopkins, 118
U. S. 356, 370. This enhanced political power will be
helpful in gaining nondiscriminatory treatment in public
services for the entire Puerto Rican community."* Sec-

tems of education would not be—as required by § 5—a measure “to
enforce” the Equal Protection Clause since that clause of jits own
force prohibits such state laws,

1 Cf. James Everard's Breweries v. Day, supra, which held that,
under the Enforcement Clause of the Eighteenth Amendment, Con-
gress could prohibit the prescription of intoxicating malt liquor for
medicinal purposes even though the Amendment itself only pro-
hibited the manufacture and sale of intoxicating liquors for beverage
purposes. Cf. also the settled principle applied in the Shreveport



919

Opinion of the Court.

tion 4 (e) thereby enables the Puerto Rican minority bet-
ter to obtain “perfect equality of civil rights and the
equal protection of the laws.” It was well within con-
gressional authority to say that this need of the Puerto
Rican minority for the vote warranted federal intrusion
upon any state interests served by the English literacy
requirement. It was for Congress, as the branch that
made this judgment, to assess and weigh the various con-
flicting considerations—the risk or pervasiveness of the
discrimination in governmental services, the effeetiveness.
of eliminating the state restriction on the right to vote as
& means of dealing with the evil, the adequacy or avail-
ability of alternative remedies, and the nature and sig-
nificance of the state interests that would be affected by
the nullification of the English literaey requirement as
applied to residents who have successfully completed the
sixth grade in a Puerto Rican school. It is not for us to
review the congressional resolution of these factors. Itis
enough that we be able to perceive a basis upon which
the Congress might resolve the conflict as it did. There
plainly was such a basis to support § 4 (e) in the appli-
cation in question in this case. Any contrary conclusion
would require us to be blind to the realities familiar to
the legislators.'

The result is no different if we confine our inquiry to
the question whether § 4 (e) was merely legislation aimed

Case (Houston, E. & W. T. R. Co. v. United States, 234 U. 8. 342),
and expressed in United States v. Darby, 312 U. 8. 100, 118, that
the power of Congress to regulate interstate commerce “extends to
those activities intrastate which so affect interstate commerce or the
exercise of the power of Congress over it as to make regulation of
them appropriate means to the attainment of a legitimateend . . . .”
Accord, Atlanta Motel v. United States, 379 U. 8. 241, 258,

12 3ee, €. g, 111 Cong. Rec. 11061-11062, 11065-11066, 16240;
Literacy Tests and Voter Requirements in Federal and State Elec-
tions, Senate Hearings, n. 35, supra, 507-508.
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at the elimination of an invidious diserimination in estab-
lishing voter qualifications. We are told that New
York’s English literacy requirement originated in the de-
sire to provide an incentive for non-English speaking
immigrants to learn the English language and in order
to assure the intelligent exercise of the franchise. Yet
Congress might well have questioned, in light of the many
exemptions provided,'” and some evidenee suggesting that
prejudice played a prominent role in the enactment of
the requirement,' whether these were actually the inter-
ests being served. Congress might have also questioned
whether denial of a right deemed so precious and funda-
mental in our society was a necessary or appropriate
means of encouraging persons to learn English, or of fur-
thering the goal of an intelligent exercise of the fran-
chise.'® Finally, Congress might well have concluded that

13 The principal exemption complained of i1s that for persons who
had been eligible to vote before January 1, 1922. See n, 2, supra.

14 This evidence consists in part of statements made in the Consti-
tutional Convention first considering the English literacy require-
ment, such as the following made by the sponsor of the measure:
“More precious even than the forms of government are the mental
qualities of our race. While those stand unimpaired, all is safe.
They are exposed to a single danger, and that is that by constantly
changing our voting citizenship through the wholesale, but valuable
and necessary infusion of Southern and Eastern European races . . . .
The danger has begun. . . . We should cheek it.” III New York
State Constitutional Convention 3012 (Rev. Record 1916).
See also id., at 3015-3017, 3021-3055. This evidence was reinforced
by an understanding of the cultural milieu at the time of proposal
and enactment, spanning a period from 1915 to 1921—not one of the
enlightened eras of our history. See generally Chalee, Free Speech
in the United States 102, 237, 260-282 (1954 ed.}. Congress was
aware of this evidence, See, e. g, Literacy Tests and Voter Require-
ments in Federal and State Elections, Senate Hearings, n. 5, supra,
507-513; Voting Rights, House Hearings, n. 3, supra, 508-513.

15 Other States have found ways of assuring an intelligent exercise
of the franchise short of total disenfranchisement of persons not
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as a means of furthering the intelligent exercise of the
franchise, an ability to read or understand Spanish is as
effective as ability to read English for those to whom
Spanish-language newspapers and Spanish-language radio
and television programs are available to inform them of
election issues and governmental affairs.’® Since Con-
gress undertook to legislate so as to preclude the enforce-
ment of the state law, and did so in the context of a gen-
eral appraisal of literacy requirements for voting, see

literate in English. For example, in Hawaii, where literacy in either
English or Hawaiian suffices, candidates’ names may be printed in
both languages, Hawaii Rev. Laws §11-38 (1963 Supp.); New
York itseli already provides assistance for those exempt from the
literacy requirement and are literate in no language, N. Y. Election
Law §169; and, of course, the problem of assuring the intelligent
exercise of the franchise has been met by those States, more than
30 in number, that have no literacy requirement at all, see ¢. ¢, Fla.
Stat. Ann. §§ 97.061, 101.061 (1960) (form of personal assistance);
New Mexico Stat. Ann. §§ 3-2-11, 3-3-13 (personal assistance for
those literate in no language), §§ 3-3-7, 3-3-12, 3-2-41 (1953) (bal-
Iots and instructions authorized to be printed in English or Spanish).
Section 4 (e) does not preclude resort to these alternative methods
of assuring the intelligent exercise of the franchise. True, the statute
precludes, for a certain class, disenfranchisement and thus limits the
States’ choice of means of satisfying a purported state interest. But
our cases have held that the States can be required to tailor carefully
the means of satisfying a legitimate state interest when fundamental
liberties and rights are threatened, see, e. g., Carrington v. Rash,
380 U. 8. 89, 96; Harper v. Virginia Board of Elections, 383 U. S.
663, 670; Thomas v. Colling, 323 U. 8. 516, 529-530; Thornhill
v. Alabama, 310 U. 8. 88, 95-96; United States v. Carolene Products
Co., 304 U. S. 144, 152-153, n. 4; Meyer v. Nebraska, 262 U. 8. 390;
and Congress is free to apply the same prineiple in the exercise of
its powers.

19 8ee, e. g, 111 Cong. Rec. 11060-11061, 15666, 16235. The
record in this case includes affidavits deseribing the nature of New
York's two major Spanish-language newspapers, one daily and one
weekly, and its three full-time Spanish-language radio stations and
affidavits from those who have campaigned in Spanish-speaking areas.
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South Carolina v. Katzenbach, supra, to which it brought
a specially informed legislative competence,' it was Con-
gress’ prerogative to weigh these competing considera-
tions. Here again, it is enough that we perceive a basis
upon which Congress might predicate & judgment that
the application of New York’s English literacy require-
ment to deny the right to vote to & person with a sixth
grade education in Puerto Rican schools in which the
language of instruction was other than English consti-
tuted an invidious discrimination in violation of the
Equal Protection Clause.

There remains the question whether the congressional
remedies adopted in § 4 (e) constitute means which are
not prohibited by, but are consistent “with the letter and
spirit of the constitution.”” The only respect in which
appellees contend that § 4 (e) fails in this regard is that
the section itself works an invidious discrimination in
violation of the Fifth Amendment by prohibiting the
enforcement of the English literacy requirement only for
those educated in American-flag schools (schools located
within United States jurisdiction) in which the language
of instruction was other than English, and not for those
educated in schools beyond the territorial limits of the
United States in which the language of instruction was
also other than English. This is not a complaint that
Congress, in enacting § 4 (e), has unconstitutionally de-
nied or diluted anyone’s right to vote but rather that
Congress violated the Constitution by not extending the

V7 See, e. g., 111 Cong. Rec. 11061 (Senator Long of Louisiana
and Senator Young), 11064 (Senator Holland}, drawing on their
experience with voters literate in a language other than English.
See also an affidavit from Representative Willis of Louisiana ex-
pressing the view that on the basis of his thirty years’ personal
experience in politics he has “formed a definite opinion that French-
speaking voters who are illiterate in English generally have as clear
a grasp of the issues and an understanding of the candidates, as do
people ‘'who read and write the English language.”
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relief effected in §4 (e) to those educated in non-
American-flag schools. We need not pause to determine
whether appellees have a sufficient personal interest to
have §4 (e) invalidated on this ground, see generally
United States v. Raines, 362 U. S. 17, since the argument,
in our view, falls on the merits.

Section 4 (e) does not restrict or deny the franchise but
in effect extends the franchise to persons who otherwise
would be denied it by state law. Thus we need not de-
cide whether a state literacy law conditioning the right to
vote on achieving a certain level of education in an
American-flag school (regardless of the language of in-
struction) discriminates invidiously against those edu-
cated in non-American-flag schools. We need only decide
whether the challenged limitation on the relief effected
in §4 (e) was permissible. In deciding that question,
the principle that calls for the closest serutiny of distine-
tions in laws denying fundamental rights, see n. 15, supra,
is inapplicable; for the distinction challenged by appellees
is presented only as a limitation on a reform measure
aimed at eliminating an existing barrier to the exercise of
the franchise. Rather, in deciding the constitutional
propriety of the limitations in such a reform measure we
are guided by the familiar principles that a “statute is
not invalid under the Constitution because it might have
gone farther than it did,” Roschen v. Ward, 279 U. 8.
337, 339, that a legislature need not “strike at all evils
at the same time,” Semler v. Dental Examiners, 204 U. S.
608, 610, and that “reform may take one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind,” Williamson v. Lee
Optical Co., 348 U. S, 483, 489.

Guided by these principles, we are satisfied that ap-
pellees’ challenge to this limitation in § 4 (e) is without
merit. In the context of the case before us, the congres-
sional choice to limit the relief effected in § 4 (e) may,
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for example, reflect Congress’ greater familiarity with the
quality of instruetion in American-flag schools, ** a recog-
nition of the unique historic relationship between the
Congress and the Commonwealth of Puerto Rico,” an
awareness of the Federal Government’s acceptance of the
desirability of the use of Spanish as the language of in-
struction in Commonwealth schools,®® and the fact that
Congress has fostered policies encouraging migration
from the Commonwealth to the States.* We have no
occasion to determine in this case whether such factors
would justify a similar distinction embodied in a voting-
qualification law that denied the franchise to persons
educated. in non-American-flag schools. We hold only
that the limitation on relief effected in § 4 (e) does not
constitute a forbidden diserimination since these factors
might well have been the basis for the decision of Con-
gress to go “no farther than it did.”

We therefore conclude that § 4 (e), in the application
challenged in this case, is appropriate legislation to en-
force the Equal Protection Clause and that the judgment
of the District Court must be and hereby is

Reversed.

MRg. Justice DoucLas joins the Court’s opinion except
for the discussion, at pp. 656-658, of the question whether
the congressional remedies adopted in § 4 (e) constitute
means which are not prohibited by, but are consistent
with “the letter and spirit of the constitution.” On that

18 S¢e, e. g., 111 Cong. Rec. 11060-11061.

18 See Magruder, The Commonwealth Status of Puerto Rico, 15
U, Pitt. L. Rev. 1 (1953).

20 See, e. g, 111 Cong. Rec. 11060-11061, 11066, 11073, 16235.
See Osuna, A History of Education in Puerto Rico (1949).

1 8ee, e. g, 111 Cong. Rec. 16235; Voting Rights, House Hear-
ings, n. 3, supra, 362. See also Jones Act of 1917, 39 Stat. 953,
conferring United States citizenship on all citizens of Puerto Rico.
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question, he reserves judgment until such time as it is
presented by a member of the class against which that
particular discrimination is directed.

Mgr. JusTicE HarLAN, whom Mg, JUSTICE STEWART
joins, dissenting.®

Worthy as its purposes may be thought by many, I
do not see how § 4 (e) of the Voting Rights Act of 1965,
79 Stat. 439, 42 U. S. C. § 1973b (e) (1964 ed. Supp. I),
can be sustained except at the sacrifice of fundamentals
in the American constitutional systemm—the separation
between the legislative and judicial function and the
boundaries between federal and state political authority.
By the same token I think that the validity of New
York’s literacy test, a question which the Court consid-
ers only in the context of the federal statute, must be
upheld. It will conduce to analytical clarity if I discuss
the second issue first.

1.

The Cardona Case (No. 673).

This case presents a straightforward Equal Protection
problem. Appellant, a restdent and citizen of New York,
sought to register to vote but was refused registration
because she failed to meet the New York English literacy
qualification respecting eligibility for the franchise.
She maintained that although she could not read or write
English, she had been born and educated in Puerto Rico
and was literate in Spanish. She alleges that New York's
statute requiring satisfaction of an English literacy test is
an arbitrary and irrational classification that violates the

*[This opinion applies also to Cardong v. Power, post, p. 672.]

1 The pertinent portions of the New York Constitution, Art. II,
§ 1, and statutory provisions are reproduced in the Court’s opinion,
ante, pp. 644645, n. 2,
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Equal Protcetion Clause at least as applied to someone
who, like herself, is literate in Spanish.

Any analysis of this problem must begin with the
established rule of law that the franchise is essentially a
matter of state concern, Minor v. Happersett, 21 Wall,
162; Lassiter v. Northampton Election Bd., 360 U. 8. 45,
subject only to the overriding requirements of various
federal constitutional provisions dealing with the fran-
chise, e. g., the Fifteenth, Seventeenth, Nineteenth, and
Twenty-fourth Amendments,® and, as more recently de-
cided, to the general principles of the Fourteenth Amend-
ment. Reynolds v. Sims, 377 U. S. 533; Carrington v,
Rash, 380 U. S. 89,

The Equal Protection Clause of the Fourteenth
Amendment, which alone concerns us here, forbids a
State from arbitrarily discriminating among different
classes of persons. Of course it has always been recog-
nized that nearly all legislation involves some sort of
classification, and the equal protection test applied by
this Court is a narrow one: a state enactment or practice
may be struck down under the clause only if it cannot
be justified as founded upon a rational and permissible
state policy. See, e. g., Powell v. Pennsylvania, 127 U. S,
678; Lindsley v. Natural Carbonic Gas Co., 220 U. S.
61; Walters v. City of St. Louis, 347 U. 8. 231.

It is suggested that a different and broader equal pro-
tection standard applies in cases where “fundamental lib-
erties and rights are threatened,” see ante, p. 655, note
15; dissenting opinion of Doucras, J., in Cardona, post,

?The Fiiteenth Amendment forbids denial or abridgment of the
franchise “on account of race, color, or previous condition of servi-
tude”; the Seventeenth deals with popular election of members of
the Senate; the Nineteenth provides for equal suffrage for women;
the Twenty-fourth outlaws the poll tax as a qualification for partici-
pation in federal elections,
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pp. 676-677, which would require a State to show a necd
greater than mere rational policy to justify classifications
in this area. No such dual-level test has ever been artic-
ulated by this Court, and I do not believe that any such
approaeh is consistent with the purposes of the Equal
Protection Clause, with the overwhelming weight of
authority, or with wcll-established principles of feder-
alism which underlie the Equal Protection Clause.

Thus for me, applying the basic equal protection
standard, the issue in this case is whether New York has
shown that its English-language literacy test is reason-
ably designed to serve a legitimate state interest. I
think that it has,

In 1959, in Lassiter v. Northampton Election Bd.,
supra, this Court dealt with substantially the same
question and resolved it unanimously in favor of the
legitimacy of a state literacy qualification. There a
North Carolina English literacy test was challenged. We
held that there was “wide scope” for State qualifications
of this sort. 360 U. S, at 51. Dealing with literacy
tests generally, the Court there held:

“The ability to read and write . . . has some rela-
tion to standards designed to promote intelligent use
of the ballot. . . . Literacy and intelligence are ob-
viously not synonymous. Illiterate people may be
intelligent voters. Yet in our society where news-
papers, periodicals, books, and other printed matter
canvass and debate campaign igsues, a State might
conclude that only those who are literate should
exercise the franchise. . . . It was said last cen-
tury in Massachusetts that a literacy test was de-
signed to insure an ‘independent and intelligent’
exercise of the right of suffrage. Stone v. Smith, 159
Mass. 413-414, 34 N. E. 521. North Carolina agrees.
We do not sit in judgment on the wizdom of that
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policy. We cannot say, however, that it is not an
allowable one measured by constitutional standards.”
360 U. S, at 51-53.

I believe the same interests recounted in Lassiter
indubitably point toward upholding the rationality of the
New York voting test. It is true that the issue here is
not so simply drawn between literacy per se and illiteracy.
Appellant alleges that she is literate in Spanish, and that
she studied American history and government in United
States Spanish-speaking schools in Puerto Rico. She
alleges further that she is “a regular reader of the New
York City Spanish-language daily newspapers and other
periodicals, which . . . provide proportionately more
coverage of government and politics than do most
English-language newspapers,” and that she listens to
Spanish-language radio broadecasts in New York which
provide full treatment of governmental and political
news. It is thus maintained that whatever may bhe tha
validity of literacy tests per se as a condition of voting,
application of such a test to one literate in Spanish, in
the context of the large and politically significant
Spanish-speaking community in New York, serves no
legitimate state interest, and is thus an arbitrary classi-
fication that violates the Equal Protection Clause.

Although to be sure there is a difference between a
totally illiterate person and one who is literate in a
foreign tongue, I do not believe that this added factor
vitiates the constitutionality of the New York statute.
Accepting appellant’s allegations as true, it is neverthe-
less also true that the range of material available to a
resident of New York literate only in Spanish is much
more limited than what is available to an English-speak-
ing resident, that the business of national, state, and local
government is conducted in English, and that proposi-
tions, amendments, and offices for which candidates are
running listed on the ballot are likewise in English. It
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is also true that most candidates, certainly those cam-
paigning on a national or statewide level, make their
speeches in English. New York may justifiably want its
voters to be able to understand candidates directly,
rather than through possibly imprecise translations or
summaries reported in a limited number of Spanish news
media. It is noteworthy that the Federal Government
requires literacy in English as a prerequisite to nat-
uralization, 66 Stat. 239, 8 U. S. C. § 1423 (1964 ed.),
attesting to the national view of its importance as a pre-
requisite to full integration into the American political
community. Relevant too is the fact that the New York
English test is not complex,® that it is fairly adminis-

2The test is deseribed in McGovney, The American Suffrage
Medley 63 (1949) as follows: “The examination is based upon prose
compositions of about ten lines each, prepared by the personnel
of the State Department of Education, designed to be of the level
of reading in the sixth grade . ... These are uniform for any
single examination throughout the state. The examination is given
by school authorities and graded by school superintendents or
teachers under careful instructions from the central authority, to
secure uniformity of grading as nearly as is possible.” The 1943
test, submitted by the Attorney General of New York as representa-
tive, is reproduced below:

NEw Yorrg Staté REGENTS LiTERACY TEST

{To be filled in by the candidate in ink)
Write your name here.......oooiiiiiiiiiiiiiiiinii i iranaans
First name Middle initial Last name
Write your address here

Write the date here

............................................

Read this and then write the answers to the questions
Read it a3 many times as you need to
The legislative branch of the National Government is called the
Congress of the United States. Congress makes the laws of the
Nation, Congress is composed of two houses. The upper house is
called the Senate and its members are called Senators. There are
96 Senators in the upper house, two from each State. FEach United



930

Hartaw, J., dissenting. 384 U.5.

tered,' and that New York maintains free adult educa-
tion classes which appellant and members of her class
are encouraged to attend.* Given the State’s legitimate
concern with promoting and safeguarding the intelligent
use of the ballot, and given also New York’s long experi-
ence with the process of integrating non-English-speak-
ing residents into the mainstream of American life, I do
not see how it can be said that this qualification for
suffrage is unconstitutional. I would uphold the validity
of the New York statute, unless the federal statute pre-
vents that result, the question to which I now turn.

States Senator is elected for a term of six years, The lower house
of Congress is known as the House of Representatives. The number
of Representatives from each state is determined by the population
of that state. At present there are 435 members of the House of
Representatives. Each Representative is elected for a term of two
years. Congress meets in the Capitol at Washington.

The answers to the following questions are to he
taken from the above paragraph
How many houses are there in Congress? ...................
What doezs Congress do? .. ..oiinrinrninnrrnnrerranninns

How many members are there in the lower house? ...........
How long is the term of office of a United States Senator? ......
How many Senators are there from each state? ............
For how long a period are members of the House of Representa-
tives elected? ... ... ... .. ....llL T A,
8 In what city does Congress meet? .............coivviiinn.n.

* There is no allegation of discriminatory enforcement, and the
method of examination, see n. 3, supra, makes unequal application
virtually impossible. MeGovney has noted, op. cit. supra, at 62,
that “New York is the only state in the Union that both has a
reasonable reading requirement and administers it in a manner that
secures uniformity of application throughout the state and precludes
discrimination, so far as is humanly possible.” See Camacho v.
Rogers, 199 F. Bupp. 155, 159-160.

5 See McKinney’s Consolidated Laws of New York Ann., Edueation
Law §4605. See generally Handbook of Adult Edueation in the
United States 455465 (Knowles ed. 1960).

] O An b G B
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II1.
The Morgan Cases (Nos. 847 and 877).

These cases involve the same New York sufirage
restriction discussed above, but the challenge here comes
not in the form of a suit to enjoin enforcement of the
state statute, but in a test of the constitutionality of a
federal enactment which declares that “to secure the
rights under the fourteenth amendment of persons edu-
cated in American-flag schools in which the predominant
classroom language was other than English, it is neces-
sary to prohibit the States from conditioning the right to
vote of such persons on ability to read, write, understand,
or interpret any matter in the English language.” Sec-
tion 4 (e) of the Voting Rights Act of 1965. Section 4 (e)
declares that anyone who has successfully completed
six grades of schooling in an “American-flag” school,
in which the primary language is not English, shall not
be denied the right to vote because of an inability to sat-
isfy an English literacy test.® Although the statute is
framed in general terms, so far as has been shown it
applies in actual efiect only to citizens of Puerto Rican
background, and the Court so treats it.

The pivotal question in this instance is what effect the
added factor of a congressional enactment has on the
straight equal protection argument dealt with above.
The Court declares that since §5 of the Fourteenth
Amendment * gives to the Congress power to “enforce”

® The statute makes an exception to its sixth-grade rule so that
where state law “provides that a different level of education is pre-
sumptive of literacy,” the applicant must show that he has com-
pleted “an equivalent level of education” in the foreign-language
United States school.

T Section 5 of the Fourteenth Amendment states that “The Con-
gress shall have power to enforce, by appropriate legislation, the
provisions of this article.”
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the prohibitions of the Amendment by “appropriate”
legislation, the test for judicial review of any congres-
sional determination in this area is simply one of ration-
ality; that is, in effect, was Congress acting rationally
in declaring that the New York statute is irrational? Al-
though § 5 most certainly does give to the Congress wide
powers in the field of devising remedial legislation to
effectuate the Amendment’s prohibition on arbitrary state
action, Ex parte Virginia, 100 U. 8. 339, I believe the
Court has confused the issue of how much enforcement
power Congress possesses under §5 with the distinct
issue of what questions are appropriate for congressional
determination and what questions are essentially judicial
in nature.

When recognized state violations of federal constitu-
tional standards have occurred, Congress is of course em-
powered by §5 to take appropriate remedial measures
to redress and prevent the wrongs. See Strauder v. West
Virginia, 100 U. S, 303, 310. But it is a judicial ques-
tion whether the condition with which Congress has
thus sought to deal is in truth an infringement of the
Constitution, something that is the necessary prerequisite
to bringing the § 5 power into play at all. Thus, in Ex
parte Virginia, supra, involving a federal statute making
it a federal crime to disqualify anyone from jyury service
because of race, the Court first held as 2 matter of con-
stitutional law that “the Fourteenth Amendment secures,
among other civil rights, to colored men, when charged
with criminal offences against a State, an impartial jury
trial, by jurors indifferently selected or chosen without
discrimination against such jurors because of their color.”
100 U. S, at 345. Only then did the Court hold that
to enforce this prohibition upon state discrimination,
Congress could enact a criminal statute of the type under
consideration. See also Clyatt v. United States, 197
U. 8. 207, sustaining the constitutionality of the anti-
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peonage laws, 14 Stat. 346, now 42 U, S. C. § 1994 (1964
ed.), under the Enforcement Clause of the Thirteenth
Amendment.

A more recent Fifteenth Amendment case also serves
to illustrate this distinction. In South Carolina v. Katz-
enbach, 383 U. S. 301, decided earlier this Term, we held
certain remedial sections of this Voting Rights Act of
1965 constitutional under the Fifteenth Amendment,
which is directed against deprivations of the right to vote
on account of race. In enacting those sections of the
Voting Rights Act the Congress made ‘a detailed investi-
gation of various state practices that had been used to
deprive Negroes of the franchise. See 383 U. S., at 308-
315. In passing upon the remedial provisions, we re-
viewed first the “voluminous legislative history” as well
as judicial precedents supporting the basic congressional
finding that the clear commands of the Fifteenth Amend-
ment had been infringed by various state subterfuges.
See 383 U. 8., at 309, 329-330, 333-334. Given the
existence of the evil, we held the remedial steps taken
by the legislature under the Enforcement Clause of the
Fifteenth Amendment to be a justifiable exermse of
congressional initiative.

Section 4 (e), however, presents a significantly dif-
ferent type of congressional enactment. The question
here is not whether the statute is appropriate remedial
legislation to cure an established violation of a constitu-
tional command, but whether there has in fact been an
infringement of that constitutional command, that is,
whether & particular state practice or, as here, a statute
is so arbitrary or irrational as to offend the command of
the Equal Protection Clause of the Fourteenth Amend-
ment, That question is one for the judicial branch ulti-
mately to determine. Were the rule otherwise, Congress
would be able to qualify this Court’s constitutional de-
cisions under the Fourteenth and Fifteenth Amendments,
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let alone those under other provisions of the Constitution,
by resorting to congresstonal power under the Necessary
and Proper Clause. In view of this Court’s holding in
Lassiter, supra, that an English literacy test is a per-
missible exercise.of state supervision over its franchise,
I do not think it is open to Congress to limit the effect
of that decision as it has undertaken to do by § 4 (e).
In effect the Court reads § 5 of the Fourteenth Amend-
ment as giving Congress the power to define the sub-
stantive scope of the Amendment. If that indeed be
the true reach of § 5, then I do not see why Congress
should not be able as well to exercise its § 5 “discretion”
by enacting statutes so as in effect to dilute equal pro-.

i tection and due process decisions of this Court. In all

\’ such cases there is room for reasonable men to differ as

\to whether or not a denial of equal protection or due
process has occurred, and the final decision is one of
judgment. Until today this judgment has always been
one for the judiciary to resolve.

{ I do not mean to suggest in what has been said that a
legislative judgment of the type incorporated in § 4 (e)
is without any force whatsoever. Decisions on questions
of equal protection and due process are based not on
abstract logic, but on empirical foundations. To the ex-
tent “legislative facts” are relevant to a judicial determi-
nation, Congress is well equipped to investigate them, and
such determinations are of course entitled to due respect.®
In South Carolina v. Katzenbach, supra, such legislative
findings were made to show that racial discrimination in
voting was actually occurring. Similarly, in Heart of
Atlanta Motel, Inc. v. United States, 379 U. S. 241, and
Katzenbach v. McClung, 379 U. S. 294, this Court upheld

8 See generally Karst, Legislative Facts in Constitutional Litiga-
tion, 1960 The Supreme Court Review 75 (Kurland ed.}; Alfange,
The Relevance of Legislative Faets in Constitutional Law, 114 U, Pa.
L. Rev. 637 (1966).
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Title II of the Civil Rights Act of 1964 under the Com-
merce Clause. There again the congressional determina-
tion that racial discrimination in a clearly defined group
of public accommodations did effectively impede inter-
state commerce was based on *voluminous testimony,”
379 U. S., at 253, which had been put before the Con-
gress and in the context of which it passed remedial
legislation.

But no such factual data provide a legislative record
supporting §4 (¢)® by way of showing that Spanish-
speaking citizens are fully as capable of making informed
decisions in a New York election as are English-speaking
citizens. Nor was there any showing whatever to sup-
port the Court's alternative argument that § 4 (e) should
be viewed as but a remedial measure designed to cure or
assure against unconstitutional discrimination of other
varieties, €. ¢., in “public schools, public housing and law
enforcement,” ante, p. 632, to which Puerto Rican minori-
ties might be subject in such communities as New York.
There is simply no legislative record supporting such
hypothesized discrimination of the sort we have hitherto
insisted upon when congressional power is brought to
bear on constitutionally reserved state concerns. See
Heart of Atlanta Motel, supra; South Caroling v.
Katzenbach, supra.

Thus, we have here not a matter of giving deference
to a congressional estimate, based on its determination
of legislative facts, bearing upon the validity vel non of
a statute, but rather what can at most be called a legis-
lative announcement that Congress believes a state law
to entail an unconstitutional deprivation of equal pro-
tection. Although this kind of declaration is of course

* There were no comunittee hearings or reports referring to this
section, which was introduced from the floor during debate on the
full Voting Rights Act. See 111 Cong. Rec. 11027, 15666, 16234.
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entitled to the most respectful consideration, coming as
it does from a concurrent branch and one that is knowl-
edgeable in matters of popular political participation, I
do not believe it lessens our responsibility to decide the
fundamental issue of whether in fact the state enactment
violates federal constitutional rights.

In assessing the deference we should give to this kind
of congressional expression of policy, it is relevant that
the judiciary has always given to congressional enact-
ments a presumption of validity. The Propeller Genesee
Chief v. Fitzhugh, 12 How, 443, 457-458. However, it
is also a canon of judicial review that state statutes are
given a similar presumption, Butler v. Commonwealth,
10 How. 402, 415. Whichever way this case is decided,
one statute will be rendered inoperative in whole or in
part, and although it has been suggested that this Court
should give somewhat more deference to Congress than
to a state legislature,” such a simple weighing of pre-
sumptions is hardly a satisfying way of resolving a
matter that touches the distribution of state and federal
power in an area so sensitive as that of the regulation
of the franchise. Rather it should be recognized that
while the Fourteenth Amendment is a “brooding omni-
presence” over all state legislation, the substantive mat-
ters which it touches are all within the primary legis-
lative competence of the States. Federal authority,
legislative no less than judicial, does not intrude unless
there has been a denial by state action of Fourteenth
Amendment limitations, in this instance a denial of equal
protection. At least in the area of primary state con-
cern a state statute that passes constitutional muster
under the judicial standard of rationality should not be
permitted to be set at naught by a mere contrary eon-

10 See Thaver, The Origin and Scope of the American Doctrine of
Constitutional Law, 7 Harv, L. Rev. 129, 154-155 (1893).
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gressional pronouncement unsupported by a legislative
record justifying that conclusion.

To deny the effectiveness of this congressional enact-
ment is not of course to disparage Congress’ exertion of
authority in the field of civil rights; it is simply to recog-
nize that the Legislative Branch like the other branches
of federal authority is subject to the governmental
boundaries set by the Constitution. To hold, on this
record, that § 4 (e¢) overrides the New York literacy re-
quirement seems to me tantamount to allowing the
Fourteenth Amendment to swallow the State’s consti-
tutionally ordained primary authority in this field. For
if Congress by what, as here, amounts to mere ipse dirit
can set that otherwise permissible requirement partially
at naught I see no reason why it could not also substitute
its judgment for that of the States in other fields of their
exclusive primary competence as well.

I would affirm the judgments in each of these cases.™

" A number of other arguments have been suggested to sustain
the constitutionality of § 4 (e). These are referred to in the Court’s
opinion, ante, pp. 646-647, n. 5. Since all of such arguments are
rendered superfluous by the Court’s decision and none of them is
considered by the majority, I deem it unnecessary to deal with them
save to say that in my opinion none of those contentions provides an
adequate constitutional basis for sustaining the statute.
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UNITED STATES v. GUEST kT AL

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
MIDEPLE DISTRICT OF GEORGIA.,

No. 65. Argued November 9, '1965.—
Decided March 28, 1966.

Appellees, six private individuals, were indicted under 18 U. 8. C.
§241 for conspiring to deprive Negro citizens in the vicinity of
Athens, Georgia, of the free exercise and enjoyment of rights
secured to them by the Constitution and laws of the United States,
-¥iz., the Tight to use state facilities without discrimination on the
basis of race, the right freely to engage ininterstate travel, and
the right to equal enjoyment of privately owned places of public
accommodation, now guaranteed by Title II of the Civil Rights
Act of 1964. The indictment specified various means by which
the objects of the conspiracy would be achieved, including causing
the arrest of Negroes by means of false reports of their criminal
acts. The District Court dismissed the indictment on the ground
that it did not involve rights which are attributes of national citi--
zenship, to which-it deemed §241 solely applicable. The court
also held the public-accommeodation allegation legally inadequate
for failure to allege discriminatory motivation which the court
thought essential to charge an interference with a right secured
by Title II, and because the enforcement remedies in Title II
were deemed exclusive. The United States appealed directly to
this Court under the Criminal Appeals Act. Held:

1. Thiz Court has no jurisdiction under the Criminal Appeals
Act to review the invalidation of that portion of the indictment
concerning interference with the right to use public accommoda-
tions, the District Court’s ruling with respect thereto being based,
at least alternatively, not on a construction of a statute but on
what the court conceived to be a pleading defect. Pp. 749-7352.

2. The allegation in the indictment of state involvement in the
conspiracy charged under § 241 was sufficient to charge a violation
of rights protected by the Fourteenth Amendment. Pp. 753-757.

(a) Section 241 includes within its coverage Fourteenth
Amendment rights whether arising under the Equal Protection
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Clause, as in this ease, or under the Due Process Clause, as in
United States v. Price, post, p. 787. P. 753.

(b) As construed to protect Fourteenth Amendment rights
§241 is not unconstitutionally vague since by virtue of its being
a conspiracy statute it operates only against an offender acting
with specific intent to infringe the right in question (Screws v.
United States, 325 U. S, 91) and the right to equal use of public
facilities described in the indictment has been made definite by
decisions of this Court. Pp. 753-754.

(¢) The State’s involvement need be neither exclusive nor
direct in order to create rights under the Equal Protection Clause.
Pp. 755-756.

(d) The allegation concerning the arrest of Negroes by means
of false reports was sufficiently broad to cover a charge of active
connivance by state agents or other official discriminatory conduect
constituting a denial of rights protected by the Equal Protection
Clause. Pp. 756-757.

3. Section 241 reaches conspiracies specifically directed against
the exercise of the constitutional right to travel freely from State
to State and to use highways and other instrumentalities for that
purpose; the District Court therefore erred in dismissing the
branch of the indictment relating to that right. Pp. 757-760.

246 F. Supp. 475, reversed and remanded.

Solicitor General Marshall argued the cause for the
United States. With him on the brief were Assistant
Attorney General Doar, Louis F. Clatborne and David
Rubin.

Charles J. Bloch, by appointment of the éourt, 380
U. S. 969, argued the cause and filed a brief for appellee
Lackey.

James E. Hudson argued the cause and filed a brief for
appellees Guest et al,

MR. JusTicE STEWART delivered the opinion of the

Court.

The six defendants in this case were indicted by a
United States grand jury in the Middle District of
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Georgia for criminal conspiracy in violation of 18 U. 8. C.
§241 (1964 ed.). That section provides in relevant
part:

“If two or more persons conspire to injure, oppress,
threaten, or intimidate any citizen in the free exer-
cise or enjoyment of any right or privilege secured
to him by the Constitution or laws of the United
States, or because of his having so exercised the
same;

“They shall be fined not more than $5000 or
imprisoned not more than ten years, or both.”

In five numbered paragraphs, the indictment alleged a
single conspiracy by the defendants to deprive Negro
citizens of the free exercise and enjoyment of several
specified rights secured by the Constitution and laws of
the United States. The defendants moved to dismiss

1The indictment, filed on October 16, 1964, was as follows:

“THE GRAND JURY CHARGES:

“Commencing on or zbout January 1, 1964, and continuing to
the date of this indictment, HERBERT GUEST, JAMES SPER-
GEON LACKLEY, CECIL WILLIAM MYERS, DENVER WILLIS
PHILLIPS, JOSEPH HOWARD SIMS, and GEORGE HAMPTON
TURNER, did, within the Middle District of Georgia, Athens Di-
vision, conspire together, with each other, and with other persons
to the Grand Jury unknown, to injure, opptess, threaten, and intimi-
date Negro c¢itizens of the United States in the vicinity of Athens,
- Georgia, in the free exercise and enjoyment by said Negro citizens of
the following rights and privileges secured to them by the Constitu-
tion and laws of the United States:

“1. The right to the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, and accommeodations of
motion picture theaters, restaurants, and other places of publie
accommodation;

“2, The right to the equal utilization, without discrimination upon
the basis of race, of public facilities in the vicinity of Athens, Georgia,
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the indictment on the ground that it did not charge an
offense under the laws of the United States. The Dis-
triet Court sustained the motion and dismissed the
indictment as to all defendants and all numbered para-
graphs of the indictment. 246 F. Supp. 475.

owned, operated or managed by or on behalf of the State of Georgia
or any subdivision thereof;

“3. The right to the full and equal use on the same terms as white
citizens of the public streets and highways in the vicinity of Athens,
Georgia;

“4. The right to travel freely to and from the State of Georgia
and to use highway facilities and other instrumentalities of interstate
commerce within the State of Georgia;

“5. Other rights exercised and enjoyed by white citizens in the
vicinity of Athens, Georgia.

“It was a part of the plan and purpose of the conspiracy that its
objects be achieved by various means, including the following:

“1. By shooting Negroes;

“2. By beating Negroes;

“3. By killing Negroes;

“4. By damaging and destroying property of Negroes;

“5. By pursuing Negroes in automobiles and threatening them with
guns;

“6. By making telephone calls to Negroes to threaten their lives,
property, and persons, and by making such threats in person;

“7. By going in disguise on the highway and on the premises of
other persons; '

“8, By causing the arrest of Negroes by means of false reports
that such Negroes had committed criminal acts; and

“g. By buming crosses at night in public view.

“All in violation of Section 241, Title 18, United States Code.”

The only additional indication in the record concerning the factual
details of the conduct with which the defendants were charged is
the statement of the District Court that: “It is common knowledge
that twa of the defendants, Sims and Myers, have already been
progecuted in the Superior Court of Madison County, Georgia for
the murder of Lemuel A, Penn and by a jury found not guilty.”
246 F. Supp. 475, 487.
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The United States appealed directly to this Court
under the Criminal Appeals Act, 18 U. 8. C. § 37312 We
postponed decision of the question of our jurisdiction to
the hearing on the merits. 381 U. S. 932. It is now
apparent that this Court does not have jurisdiction to
decide one of the issues sought to be raised on this direct
appeal. As to the other issues, however, our appellate
jurisdiction is clear, and for the reasons that follow, we
reverse the judgment of the District Court. As in
United States v. Price, post, p. 787, decided today, we
deal here with issues of statutory construction, not with
issues of constitutional power.

I

The first numbered paragraph of the indictment, re-
flecting a portion of the language of § 201 (a) of the Civil
Rights Act of 1964, 42 U. S. C. § 2000z (a) (1964 ed.),
alleged that the defendants conspired to injure, oppress,
threaten, and intimidate Negro citizens in the free exer-
cise and enjoyment of:

“The right to the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, and
accommodations of motion picture theaters, restau-
rants, and other places of public accornmodation.” *

2 This appeal concerns only the first four numbered paragraphs
of the indictment. The Government conceded in the District Court
that the fifth paragraph added nothing to the indictment, and ne
question is raised here as to the dismissal of that paragraph.

8 Section 201 (a) of the Civil Rights Act of 1964, 42 U. 8. C.
§2000a (a) (1964 ed.), provides:

“All persons shall be entitled to the full and equal enjoyment of
the goods, services, facilities, privileges, advantages, and accommo-
dations of any place of public accommodation, as defined in this
section, without diserimination or segregation on the ground of race,
color, religion, or national origin.”

The criteria for coverage of motion picture theaters by the Act
are stated in §§ 201 (b)(3) and 201 (c)(3), 42 U. S. C. §§2000a
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The District Court held that this paragraph of the
indictment failed to state an offense against rights se-
cured by the Constitution or laws of the United States.
The court found a fatal flaw in the failure of the para-
graph to include an allegation that the acts of the
defendants were motivated by racial diserimination, an
allegation the court thought essential to charge an inter-
ference with rights secured by Title II of the Civil Rights
Act of 1964.* The court went on to say that, in any
event, 18 U, 8. C. § 241 is not an available sanction to
protect rights secured by that title because § 207 (b)
of the 1964 Act, 42 U. S, C. § 2000a-6 (b) (1964 ed.),
specifies that the remedies provided in Title II itself are

(b)(3) and 2000a {c)(3) (1964 ed.); the criteria for coverage of
restayrants are stated in §§ 201 (b)(2) and 201 (¢)(2), 42 U. 8. C,
§§2000a (b)(2) and 2000a (c)(2) (1964 ed.). No issue is raised
here as to the failure of the indictment to allege specifically that
the Act is applicable to the places of public accommodation described
in this paragraph of the indictment.

*+The District .Court said: “The Government contends that the
rights enumerated in paragrapk 1 stem from Title 2 of the Civil
Rights Act of 1964, and thus automatically come within the purview
of §241. The Government conceded on oral argument that para-
graph one would add nothing to the indictment absent the. Act.
It is not clear how the rights mentioned in paragraph one can be
said to come from the Act because § 201 {a), upon which the drafts-
man doubtless relied, lists the essential element ‘without diserimina-
tion or segregation on the ground of race, color, religion, or national
onigin.” This element is omitted from paragraph one of the indict-
ment, and does not appear in the charging part of the indictment.
The Supreme Court said in Cruikshank, supra, 92 U. 8. at page 556,
where deprivation of right to vote was involved,

“‘We may suspect that “race” was the cause of the hostility; but
it 13 not so averred. This is material to a deseription of the sub-
stance of the offense and cannot be supplied by implication. Every-
thing essential must be charged positively, not inferentially. The
defeet here is not in form, but in substance’” 246 F. Supp. 475, 484,
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to be the cxclusive means of enforeing the rights the title
secures.?

A direct appeal to this Court is available to the United
States under the Criminal Appeals Act, 18 U. S, C, § 3731,

from “a decision or judgment . . . dismissing any indict-
ment . . . or any count thereof, where such decision or
judgment is based upon the . .. construction of the

statute upon which the indictment . . . is founded.”
In the present case, however, the District Court’s judg-
ment as to the first paragraph of the indictment was
based, at least alternatively, upon its determination that
this paragraph was defective as a matter of pleading.
Settled principles of review under the Criminal Appeals
Act therefore preclude our review of the District Court’s
judgment on this branch of the indictment. " In United
States v. Borden Co., 308 U. 8. 188, Chief Justice Hughes,
speaking for a unanimous Court, set out these principles
with characteristic clarity:

“The established principles governing our review
are these: (1) Appeal does not lie from a judgment
which rests on the mere deficiencies of the indict-

$ Section 207 (b) of the Civil Rights Aet of 1964, 42 U. 8. C.
§ 2000a-6 (b) (1964 ed.), states:

“The remedies provided in this title shall be the exclusive means
of enforcing the rights based on this title, but nothing in this title
shall preclude any individual or any State or local agency from
asserting any right based on any other Federal or State law not
inconsistent with this title, including any statute or ordinance requir-
ing nondiscrimination in public establishments or accommodations,
or from pursuing any remedy, civil or criminal, which may be avail-
able for the vindication or enforcement of such right.”

Relying on this provision and its legislative history, the Distriet
Court said: “It seems crystal clear that the Congress in enacting
the Civil Rights Act of 1964 did not intend to subject anyone to
any possible eriminal penalties except those specifically provided for
in the Act itself.” 246 F. Supp., at 485.
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ment as a pleading, as distinguished from a construc-
tion of the statute which underlies the indictment.
(2) Nor will an appeal lie in a case where the Dis-
trict Court has considered the construction of the
statute but has also rested its decision upon the
independent ground of a defect in pleading which
is not subject to our examination. In that case we
cannot disturb the judgment and the question of
construction becomes abstract. (3) This Court
must accept the construction given to the indict-
ment by the District Court as that is a matter we
are not authorized to review. . ..” 308 U. 8, at
193.

See also United States v. Swift & Co., 318 U. S, 442, 444.

The result is not changed by the circumstance that we
have jurisdiction over this appeal as to the other para-
graphs of the indictment. United States v. Borden,
supra, invelved an indictment comparable to the present
one for the purposes of jurisdiction under the Criminal
Appeals Act. In Borden, the District Court had held all
four counts of the indictment invalid as a matter of con-
struction of the Sherman Act, but had also held the third
count defective as a matter of pleading. The Court ac-
cepted jurisdiction on direct appeal as to the first, second,
and fourth counts of the indictment, but it dismissed the
appeal as to the third count for want of jurisdiction.
‘“The Government’s appeal does not open the whole
case.,” 308 U. S. 188, 193.

It is hardly necessary to add that our ruling as to the
Court’s lack of jurisdiction now to review this aspect of
the case implies no opinion whatsoever as to the correct-
ness either of the District Court’s appraisal of this para-

graph of the indictment as a matter of pleading or of the
court’s view of the preclusive effect of § 207 (b) of the
Civil Rights Act of 1964,
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II.

The second numbered paragraph of the indictment
alleged that the defendants conspired to injure, oppress,
threaten, and intimidate Negro citizens of the United
States in the free exercise and enjoyment of:

“The right to the equal utilization, without dis-
crimination upon the basis of race, of public facilities
in the vicinity of Athens, Georgia, owned, operated
or managed by or on behalf of the State of Georgia
or any subdivision thereof.”

Correctly characterizing this paragraph as embracing’
rights protected by the Equal Protection Clause of the
Fourteenth Amendment, the District Court held as a
matter of statutory construction that 18 U, S. C. § 241
does not encompass any Fourteenth Amendment rights,
and further held as a matter of constitutional law that
“any broader construction of § 241 . . . would render it
void for indefiniteness.” 246 F. Supp., at 486. In so
holding, the District Court was in error, as our opinion
in United States v. Price, post, p. 787, decided today,
makes abundantly clear.

To be sure, Price involves rights under the Due Process
Clause, whereas the present case involves rights under the
Equal Protection Clause. But no possible reason sug-
gests itself for concluding that § 241—if it protects Four-
teenth Amendment rights—protects rights secured by the
one Clause but not those secured by the other. We have
made clear in Price that when §241 speaks of “any
right or privilege secured . . . by the Constitution or
laws of the United States,” it means precisely that.

Moreover, inclusion of Fourteenth Amendment rights
within the compass of 18 U. S. C. § 241 does not ren-
der the statute unconstitutionally vague. Since the
gravamen of the offense is conspiracy, the requirement
that the offender must act with a specific intent to inter-
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fere with the federal rights in question is satisfied.
Screws v. United States, 325 U. 8. 91; Unated States v.
Williams, 341 U. 8. 70, 93-95 (dissenting opinion). And
the rights under the Equal Protection Clause described
by this paragraph of the indictment have been so
firmly and precisely established by a consistent line of
decisions in this Court,® that the lack of specification of
these rights in the language of § 241 itself can raise no
serious constitutional question on the ground of vague-
ness or indefiniteness.

Unlike the indictment in Price, however, the indict-
ment in the present case names no person alleged to have
acted in any way under the color of state law. The argu-
ment is therefore made that, since there exist no Equal
Protection Clause rights against wholly private action,
the judgment of the District Court on this branch of the
case must be affirmed. On its face, the argument is
unexceptionable. The Equal Protection Clause speaks
to the State or to those acting under the color of its
authority.’ .

In this connection, we emphasize that § 241 by its
clear language incorporates no more than the Equal Pro-
tection Clause itself; the statute does not purport to give
substantive, as opposed to remedial, implementation to

9 See, €. g, Brown v. Board of Education, 347 U. 8. 483 (schools);
New Orleans City Park Improvement Assn. v. Detiege, 358 U. S. 54,
Wright v. Georgia, 373 U. 8. 284, Watson v. Memphis, 373 U. 8. 526,
City of New Orleans v. Barthe, 376 U. S. 189 (parks and play-
grounds); Holmes v. City of Atlanta, 350 U. 8. 879 (golf course);
Mayor and City Council of Baltimore City v. Dawson, 350 U, S,
. 877 (beach); Muir v. Louisville Park Theatrical Assn., 347 U. 8,
971 (auditorium); Jehnson v, Virginia, 373 U. 8. 61 (courthouse);
Burton v, Wilmington Parking Authority, 365 U. 8. 715 (parking
garage); Turner v. City of Memphis, 369 U. 8. 350 (airport}.

7“No State shall . . . deny to any person within its jurisdiction
the equal protection of the laws.”
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any rights secured by that Clause.® Since we therefore
deal here only with the bare terms of the Equal Protec-
tion Clause itself, nothing said in this opinion goes to
the question of what kinds of other and broader legisla-
tion Congress might constitutionally enaet under § 5 of
the Fourteenth Amendment to impleinent that Clause or
any other provision of the Amendment.’

It is a ecommonplace that rights under the Equal Pro-
tection Clause itself arise only where there has heen in-
volvement of the State or of one acting under the color of
its authority. The Equal Protection Clause “does not . . .
add any thing to the rights which one eitizen has under
the Constitution against another.” United States v.
Cruikshank, 92 U. S. 542, 554-555. As MR. JUsTICE
Doucras more recently put it, “The Fourteenth Amend-
ment protects the individual against state action, not
against wrongs done by individuals.”. United States v.
Williams, 341 U. 8. 70, 92 (dissenting opinion). This
has been the view of the Court from the beginning.
United States v. Cruikshank, supra; United States v.
Harrs, 106 U. S. 629; Ciwvil Rights Cases, 109 U. S. 3;
Hodges v. United States, 203 U. 8. 1; United States v.
Powell, 212 U. S. 564. It remains the Court’s view
today. See, e. g., Evans v. Newton, 382 U. S, 296;
United States v. Price, post, p. 787.

This is not to say, however, that the involvement of
the State need be either exclusive or direct. In a variety
of situations the Court has found state action of a nature
sufficient to create rights under the Equal Protection
Clause even though the participation of the State was pe-
ripheral, or its action was only one of several co-operative

8 See p. 747, supra.

® Thus, contrary to the suggestion in Mgr. JusTicCE BREN~Nax's
separate opinion, nothing said in this opinion has the slightest bear-
ing on the validity or construction of Title III or Title IV of the
Civil Rights Act of 1964, 42 U. 8. C. §§ 2000b, 2000¢ (1964 ed.).
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forces leading to the constitutional violation. See, e. g.,
Shelley v. Kraemer, 334 U. 8. 1; Pennsylvania v. Board
of Trusts, 353 U. S. 230; Burton v. Wilmington Parking
Authority, 365 U. 8. 715; Peterson v. City of Greenville,
373 U. S. 244; Lombard v. Lowisiana, 373 U. 8. 267,
Griffin v. Maryland, 378 U. 8. 130; Robinson v. Florida,
378 U. 8. 153; Evans v. Newton, supra.

J This case, however, requires no determination of the
threshold level that state action must attain in order to
create rights under the Equal Protection Clause. This is
80 because, contrary to the argument of the litigants, the
indictment in fact contains an express allegation of state
involvement sufficient at least to require the denial of a
motion to dismiss. One of the means of accomplishing ~
the object of the conspiracy, according to the indictment,
was “By causing the arrest of Negroes by means of false
reports that such Negroes had committed criminal
acts”*® In Bell v. Maryland, 378 U. S. 226, three mem-
bers of the Court expressed the view that a private busi-
nessman’s invocation of state police and judicial action to
carry out his own policy of racial diserimination was suf-
ficient to create Equal Protection Clause rights in those
against whom the racial diserimination was directed.”
Three other members of the Court strongly disagreed
with that view,'* and three expressed no opinion on the
question. The allegation of the extent of official involve-
ment in the present case is not clear. It may charge no
more than co-operative private and state action similar to
that involved in Bell, but it may go considerably further.
For example, the allegation is broad enough to cover a
charge of active connivance by agents of the State in the
making of the “false reports,” or other conduct amount-

10 See note 1, supra.

11378 U. 8. 226, at 242 (separate opinion of Mr. Justice Douc-
La8); id, at 286 (separate opinion of Mr. Justice Goldberg).

12 Id., at 318 {dissenting opinion of Mg, JusTicE BLACK).
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ing to official discrimination clearly sufficient to consti-
tute denial of rights protected by the Equal Protection
Clause. Although it is possible that a bill of particu-
lars, or the proof if the case goes to trial, would dis-
close no co-operative action of that kind by officials of
the State, the allegation is enough to prevent dismissal
of this branch of the indictment.

IIL

The fourth numbered paragraph of the indictment
alleged that the defendants conspired to injure, oppress,
threaten, and intimidate Negro citizens of the United
States in the free exercise and enjoyment of:

“The right to travel freely to and from the State
of Georgia and to use highway facilities and other
instrumentalities of interstate commerce within the
State of Georgia.” ™ :

The District Court was in error in dismissing the in-
dictment as to this paragraph. The constitutional right
to travel from one State to another, and necessarily to
use the highways and other instrumentalities of inter-
state commerce in doing so, occupies a position funda-
mental to the coneept of our Federal Union. It is a
right that has been firmly established and repeatedly
recognized. In Crandall v. Nevada, 6 Wall. 35, invali-

18 The third numbered paragraph alleged that the defendants con-
apired to injure, oppress, threaten, and intimidate Negro citizens
of the United States in the free exercise and enjoyment of:

“The right to the full and equal use on the same ternns as white
eitizens of the public streets and highways in the vicinity of Athens,
Georgia.”

Insofar as the third paragraph refers to the use of local public
facilities, it is covered by the discussion of the second numbered
paragraph of the indictment in Part 11 of this opinion. Insofar as
the third paragraph refers to the use of streets or highways in inter-
state commerce, it is covered by the present discussion of the fourth
numbered paragraph of the indictment.
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dating a Nevada tax on every person leaving the State
by common carrier, the Court took as its guide the state-
ment of Chief Justice Taney in the Passenger Cases, 7
How. 283, 402:

“For all the great purposes for which the Fed-
eral government was formed, we are one people, with
one common country, We are all citizens of the
United States; and, as members of the same com-
munity, must have the right to pass and repass
through every part of it without interruption, as
freely as in our own States.”

See 6 Wall,, at 4849,

Although the Articles of Confederation provided that
“the people of each State shall have free ingress and
regress to and from any other State,” ** that right finds
no explicit mention in the Constitution. The reason, it
has been suggested, is that a right so elementary was
conceived from the beginning to be a necessary concomi-
tant of the stronger Union the Constitution created.'
In any event, freedom to travel throughout the United
States has long been recognized as a basic right under
the Constitution. See Williams v. Fears, 179 U. 8. 270,
274; Twining v. New Jersey, 211 U. S. 78, 97; Edwards
v. California, 314 U, S. 160, 177 (concurring opinion),
181 (concurring opinion) ; New York v. O’Neill, 359-U. S.
1, 6-8; 12-16 (dissenting opinion).

In Edwards v. California, 314 U. S. 160, invalidating
a California law which impeded the free interstate pas-
sage of the indigent, the Court based its reaffirmation
of the federal right of interstate travel upon the Com-
merce Clause. This ground of decision was consistent
with precedents firmly establishing that the federal com-

¢ Art, IV, Articles of Confederation.
18 Bee Chafee, Three Human Rights in the Constitution of 1787, at
185 {1956).
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merce power surely encompasses the movement in
interstate commerce of persons as well as commodities.
Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 203;
Covington & Cincinnati Bridge Co. v. Kentucky, 154
U. 8. 204, 218-219; Hoke v. United States, 227 U. S.
308, 320; United States v. Hill, 248 U, 8. 420, 423. It
is also well settled in our decisions that the federal com-
merce power authorizes Congress to legislate for the
protection of individuals from violations of civil rights
that impinge on their free movement in interstate com-
merce. Mitchell v. United States, 313 U. S. 80; Hender-
son v. United States, 339 U. S. 816; Boynton v. Virginia,
364 U. S. 454 Atlanta Motel v. United States, 370 U. S.
241; Katzenbach v. McClung, 379 U. S. 294.

Although there have been recurring differences in
emphasis within the Court as to the source of the con-
stitutional right of interstate travel, there is no need
here to canvass those differences further.* All have
agreed that the right exists. Its explicit recognition as
one of the federal rights protected by what is now 18
U. 8. C. § 241 goes back at least as far as 1904, United
States v. Moore, 129 F, 630, 633. We reaflirm it now."

18 The District Court relied heavily on United States v. Wheeler,
254 U. 8. 281, in dismissing this branch of the indictment. That
case involved an alleged conspiracy to compel residents of Arizona
to move out of that State. The right of interstate travel was, there-
fore, not directly involved. Whatever continuing validity Wheeler
may have as restricted to its own facts, the dicta in the Wheeler
opinion relied on by the District Court in the present case have
been discredited in subsequent decisions. Cf. Edwards v. California,
314 U. 8. 160, 177, 180 (DoucLas, J., concurring) ; United States v.
Williams, 341 U. 8. 70, 80.

17 Ag emphasized in Mg. JusTicE HARLAN’S separate opinion, § 241
protects only against interference with rights secured by other
federal laws or by the Constitution itself. The right to interstate
travel is a nght that the Constitution itsell guarantees, as the cases
cited in the text make clear. Although these cases in fact involved
governmental interference with the right of free interstate travel,
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This does not mean, of course, that every criminal con-
spiracy affecting an individual’s right of free interstate
passage is within the sanction of 18 U. 8. C. §241. A
specific intent to interfere with the federal right must
be proved, and at a trial the defendants are entitled to
8 jury instruction phrased in those terms. Screws v.
United States, 325 U. S. 91, 106-107. Thus, for example,
a conspiracy to rob an interstate traveler would not, of
itself, violate § 241, But if the predominant purpose of
the conspiracy is to impede or prevent the exercise of
the right of interstate travel, or to oppress a person
because of his exercise of that right, then, whether or not
motivated by racial diserimination, the conspiracy be-
comes & proper object of the fedéral law under which
the indictment in this case was brought. Accordingly,
it was error to grant the motion to dismiss on this branch
of the indictment. ’

For these reasons, the judgment of the District Court
is reversed and the case is remanded to that court for
further proceedings consistent with this opinion.

It is so ordered.

their reasoning fully supports the conclusion that the constitutional
right of interstate travel is a right secured against interference from
any source whatever, whether governmental or private. In this con-
pection, it is important to reiterate that the right to travel freely
from State to State finds constitutional protection that is quite
independent of the Fourteenth Amendment.

We are not concerned here with the extent to which interstate
travel may be regulated or controlled by the exercise of a State’s
police power acting within the confines of the Fourteenth Amend-
ment. See Edwards v. Californic, 314 U, 8. 160, 184 (concurring
opinion}; New York v. (*Neill, 359 U. 8. 1, 6-8. Nor is there any
issue here as to the permissible extent of federal interference with
the right within the confines of the Due Process Clause of the Fifth
Amendment. Ci. Zemel v. Rusk, 381 U. S. 1; Aptheker v. Secretary
of State, 378 U. 8. 500; Kent v. Dulles, 357 U, 8. 116.
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Mg, Justice Crark, with whom MRg. Justice Brack
and MR. JusTiCE FORTAS join, concurring.

I join the opinion of the Court in this case but believe
it worthwhile to comment on its Part II in which the
Court discusses that portion of the indictment charging
the appellees with conspiring to injure, oppress, threaten
and intimidate Negro citizens of the United States in the
free exercise and enjoyment of:

“The right to the equal utilization, without dis-
crimination upon the basis of race, of public facilities
in the vicinity of Athens, Georgia, owned, operated
or managed by or on behalf of the State of Georgia
or any subdivision thereof.”

The appellees contend that the indictment is invalid
gince 18 U. S. C. § 241, under which it was returned, pro-
tects only against interference with the exercise of the
right to equal utilization of state facilities, which is not
a right “secured” by the Fourteenth Amendment in the
absence of state action. With respect to this contention
the Court upholds the indictment on the ground that it
alleges the conspiracy was accomplished, in part, “[bly
causing the arrest of Negroes by means of false reports
that such Negroes had eommitted criminal acts.” The
Court reasons that this allegation of the indictment
might well cover active connivance by agents of the
State in the making of these false reports or in carrying
on other eonduct amounting to official discrimination.
By so construing the indictment, it finds the language
sufficient to cover a denial of rights protected by the
Equal Protection Clause. The Court thus removes from
the case any necessity for a “determination of the
threshold level that state action must attain in order to
create rights under the Equal Protection Clause.” A
study of the language in the indictment clearly shows
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that the Court’s construetion is not a capricious one, and
I therefore agree with that construction, as well as the
conclusion that follows.

The Court carves out of its opinion the question of the
power of Congress, under § 5 of the Fourteenth Amend-
ment, to enact legislation implementing the Equal Pro-
tection Clause or any other provision of the Fourteenth
Amendment. The Court’s interpretation of the indict-
ment clearly avoids the question whether Congress, by
appropriate legislation, has the power to punish private
conspiracies that interfere with Fourteenth Amendment
rights, such as the right to utilize public facilities. My
Brother BRENNAN, however, says that the Court’s dispo-
sition constitutes an acceptance of appellees’ aforesaid
contention as to §241. Some of his language further
suggests that the Court indicates sub silentio that Con-
gress does not have the power to outlaw such conspiracies.
Although the Court specifically rejects any such con-
notation, ante, p. 755, it is, I believe, both appropriate
and necessary under the circumstances here to say that
there now can be no doubt that the specific language of
§ 5 empowers the Congress to enact laws punishing all
conspiracies—with or without state action—that interfere
with Fourteenth Amendment rights.

t
MR. JusTice HARLAN, coneurring in part and dissenting
in part.

I join Parts I and II* of the Court’s opinion, but I
cannot subscribe to Part III in its full sweep. To the
extent that it is there held that 18 U. 8. C. § 241 (1964
ed.) reaches conspiracies, embracing only the action of

1 The action of three of the Justices who join the Court’s opinion
in nonetheless cursorily pronouncing themselves on the far-reaching
constitutional questions deliberately not reached in Part II seems
to me, to say the very least, extraordinary.
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private persons, to obstruct or otherwisc interfere with
the right of citizens frecly to engage in interstate travel,
I am constrained to dissent. On the other hand, T agrec
that § 241 does embrace state interference with such in-
terstate travel, and I therefore consider that this aspect
of the indictment is sustainable on the reasoning of Part
11 of the Court’s opinion.

This right to travel must be found in the Constitution
itself. This is so because § 241 covers only conspiracies
to interfere with any citizen in the “fresz exercise or
enjoyment” of a right or privilege “secured to him by the
Constitution or laws of the United States,” and no ‘“right
to travel” can be found in § 241 or in any other law of
the United States. My disagreement with this phase
of the Court’s opinion lies in this: While past cases do
indeed establish that there is a constitutional “right to
travel” between States free from unreasonable govern-
mental interference, today’s decision is the first to hold
that such movement is also protected against private
interference, and, depending on the constitutional source
of the right, I think it either unwise or impermissible so
to read the Constitution.

Preliminarily, nothing in the Constitution expressly
secures the right to travel. In contrast the Articles of
Confederation provided in Art, IV:

“The better to secure and perpetuate mutual friend-
ship and intercourse among the people of the differ-
ent States in this Union, the free inhabitants of each
of these States . . . shall be entitled to all privileges
and immunities of free citizens in the several States;
and the people of each State shall have free ingress
and regress to and from any other State, and shall en-
joy therein all the privileges of trade and commerce,
subject to the same duties, impositions and restric-
tions as the inhabitants thereof respectively . . . .”
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This right to “free ingress and regress” was eliminated
from the draft of the Constitution without discussion
even though the main objective of the Convention was
to create a stronger union. It has been assumed that
the clause was dropped because it was so obviously an
essential part of our federal structure that it was neces-
sarily subsumed under more general clauses of the Con-
stitution. See United States v. Wheeler, 254 U. 8. 281,
264. 1 propose to examine the several asserted constitu-
tional bases for the right to travel, and the scope of its
protection in relation to each source.

L

Because of the close proximity of the right of ingress
and regress to the Privileges and Immunities Clause of
the Articles of Confederation it has long been declared
that the right is a privilege and immunity of national
citizenship under the Constitution. In the influential
opinion of Mr. Justice Washington on circuit, Corfield
v. Coryell, 4 Wash. C. C. 371 (1825), the court ad-
dressed itself to the question—“what are the privileges
and iminunities of citizens in the several states?” Id.,,
at 380, Corfield was concerned with a New Jersey stat-
ute restricting to state citizens the right to rake for
oysters, a statute which the court upheld. In analyzing
the Privileges and Immunities Clause of the Constitution,
Art. IV, § 2, the court stated that it confined “these ex-
pressions to those privileges and immunities which are,
in their nature, fundamental,” and listed among them
“The right of a citizen of one state to pass through, or
to reside in any other state, for purposes of trade, agri-
culture, professional pursuits, or otherwise . . . .” Id.,
at 380-381.

The dictum in Corfield was given general approval in
the first opinion of this Court to deal directly with the
right of free movement, Crandall v. Nevada, 6 Wall. 35,
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which struck down a Nevada statute taxing persons leav-
ing the State. It is first noteworthy that in his concur-
ring opinion Mr. Justice Clifford asserted that he would
hold the statute void exclusively on commerce grounds for
he was clear “that the State legislature cannot impose any
such burden upon cominerce among the several States.”
6 Wall, at 49. The majority opinion of Mr. Justice
Miller, however, eschewed reliance on the Commerce
Clause and the Import-Export Clause and looked rather
to the nature of the federal union:

“The people of these United States constitute one
nation. . . . This government has necessarily a
capital established by law . . . . That government
has a right to call to this point any or all of its citi-
zens to aid in its service . . . . The government,
also, has its offices of secondary importance in all
other parts of the country. On the sea-coasts and
on the rivers it has its ports of entry. In the inte-
rior it has its land offices, its revenue offices, and its
sub-treasuries. In all these it demands the services
of its citizens, and is entitled to bring them to those
points from all quarters of the nation, and no power
can exist in a State to obstruct this right that would
not enable it to defeat the purposes for which the
government was established.” 6 Wall,, at 43-—44.

Accompanying this need of the Federal Government, the
Court found a correlative right of the eitizen to move
unimpeded throughout the land:

“He has the right to come to the seat of government
to assert any claim he may have upon that govern-
ment, or to transact any business he may have with
it. To seek its protection, to share its offices, to
engage in administering its functions. He has a
right to free access to its sea-ports, through which
all the operations of foreign trade and commerce are
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conducted, to the sub-treasuries, the land offices, the
revenue offices, and the courts of justice in the sev-
eral States, and this right is in its nature independent
of the will of any State over whose soil he must pass
in the exercise of it.” 6 Wall,, at 44.

The focus of that opinion, very clearly, was thus on
impediments by the States on free movement by citizens.
This is emphasized subsequently when Mr. Justice Miller
asserts that this approach is “neither novel nor unsup-
ported by authority,” because it is, fundamentally, a
question of the exercise of a State’s taxing power to ob-
struct the functions of the Federal Government: “[{T]he
right of the States in this mode to impede or embarrass
the constitutional operations of that government, or the
rights which its citizens hold under it, has been uniformly
denied.” 6 Wall,, at 44-45.

Later cases, alluding to privileges and immunities, have
in dicta included the right to free movement. See Paul
v. Virginia, 8 Wall. 168, 180; Williams v. Fears, 179 U. S.
270, 274; Tunnming v. New Jersey, 211 U. 8. 78.

Although the right to travel thus has respectable prece-
dent to support its status as a privilege and immunity of
national citizenship, it is important to note that those
cases all dealt with the right of travel simply as affected
by oppressive state action. Only one prior case in this
Court, United States v. Wheeler, 254 U. S. 281, was
argued precisely in terms of a right to free movement
as against interference by private individuals. There
the Government alleged a conspiracy under the prede-
cessor of § 241 against the perpetrators of the notorious
Bisbee Deportations.> The case was argued straightfor-
wardly in terms of whether the right to free ingress and

2 For a discussion of the deportations, see The President's Media-
tion Comm’n, Report on the Bishee Deportations (November 6,
1917).



960

Opinion of HarLaN, J.

egress, admitted by both partics to be a right of national
citizenship, was constitutionally guaranteed against pri-
vate conspiracies. The Brief for the Defendants in
Error, whose counsel was Charles Evans Hughes, later
Chief Justice of the United States, gives as one of its
main points: “So far as there is a right pertaining to
Federal citizenship to have free ingress or egress with
respect to the several States, the right is essentially one
of protection against the action of the States themselves
and of those acting under their authority.” Brief, at p. i.
The Court, with one dissent, accepted this interpretation
of the right of unrestricted interstate movement, observ-
ing that Crandall v. Nevada, supra, was inapplicable be-
cause, tnler alig, it dealt with state action. 254 U. S., at
209, More recent cases discussing or applying the right
to interstate travel have always been in the context of
oppressive state action. See, e, g., Edwards v. Cali-
fornia, 314 U. S. 160, and other cases discussed, infra.®

It is accordingly apparent that the right to unimpeded
interstate travel, regarded as a privilege and immunity of
national citizenship, was historically seen as a method of
breaking down state provincialism, and facilitating the
creation of a true federal union. In the one case in
which a private conspiracy to obstruct such movement
was heretofore presented to this Court, the predecessor
of the very statute we apply today was held not to
encompass such a right.

I1.

A second possible constitutional basis for the right to
move among the States without interference is the Com-
merce Clause. When Mr. Justice Washington articulated

3 The Court’s reliance on United States v. Moore, 129 F. 630, is
misplaced. That case held only that it was not a privilege or
immunity to organize labor umions, The reference to “the rnight
to pass from one state to any other” was purely incidental dictum.
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the right in Corfield, it was in the context of a state
statute impeding economic activity by outsiders, and he
cast his slatement in economic terms. 4 Wash. C. C,, at
380-381. The two concurring Justices in Crandall v. Ne-
vada, supra, rested solely on the commerce argument,
indicating again the close connection between freedom
of commerce and travel as principles of our federal union.
In Edwards v. California, 314 U. S. 160, the Court held
squarely that the right to unimpeded movement of per-
sons is guaranteed against oppressive state legislation
by the Commerce Clause, and declared unconstitutional
a California statute restricting the entry of indigents into
that State.

Application of the Commerce Clause to this area has
the advantage of supplying a longer tradition of case law
and more refined principles of adjudication, States do
have rights of taxation and quarantine, see Edwards v.
California, 314 U. S., at 184 (concurring opinion), which
must be weighed against the general right of free move-
ment, and Commerce Clause adjudication has tradition-
ally been the means of reconciling these interests. Yet
this approach to the right to travel, like that found in
the privileges and immunities cases, is concerned with the
interrelation of state and federal power, not—with an
exception to be dealt with in a moment—with private
interference.

The case of In re Debs, 158 U. S. 564, may be thought
to raise some doubts as to this proposition. There the
United States sought to enjoin Debs and members of
his union from continuing to obstruct—by means of a
strike—interstate commerce and the passage of the mails.
The Court held that Congress and the Executive c¢ould
certainly act to keep the channels of interstate commerce
open, and that a court of equity had no less power to
enjoin what amounted to a public nuisance. It might
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be argued that to the extent Debs permits the Federal
Government to obtain an injunetion against the private
conspiracy alleged in the present indictment,' the erim-
inal statute should be applicable as well on the ground
that the governmental interest in both cases is the same,
namely to vindicate the underlying policy of the Com-
merce Clause. However, § 241 is not directed toward
the vindication of governmental interests; it requires a
private right under federal law. No such right can be
found in Debs, which stands simply for the proposition
that the Commerce Clause gives the Federal Govern-
ment standing to sue on a basis similar to that of pri-
vate individuals under nuisance law. The substantive
rights of private persons to enjoin such impediments, of
course, devolve from state not federal law; any seem-
ingly inconsistent discussion in Debs would appear sub-
stantially vitiated by Erie R. Co. v. Tompkins, 304
U. S. 64 .

I cannot find in any of this past case law any solid
support for a conclusion that the Commerce Clause em-
braces a right to be free from private interference. And
the Court’s opinion here makes no such suggestion.

II1.

One other possible source for the right to travel should
be mentioned. Professor Chafee, in his thoughtful study,
“Freedom of Movement,” ® finds both the privileges and
immunities approach and the Commerce Clause approach
unsatisfactory. After a thorough review of the history

4It is not even clear that an equity court would enjoin a con-
spiracy of the kind alleged here, for traditionally equity will not
enjoin a crime. See Developments in the Law—Injunctions, 78
Harv. L. Rev. 994, 1013-1018 (1965).

5In Three Human Rights in the Constituticn of 1787, at 162
(1956).
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and cases dealing with the question he concludes that
this “valuable human right,” id., at 209, is best seen in
due process terms:

“Already in several decisions the Court has used
the Due Process Clause to safeguard the right of the
members of any race to reside where they please in-
side a state, regardless of ordinances and injunctions.
Why is not this clause equally available to assure
the right to live in any state one desires? And un-
reasonable restraints by the national government on
mobility can be upset by the Due Process Clause
in the Fifth Amendment . . . . Thus the ‘liberty’
of all human beings which cannot be taken away
without due process of law includes liberty of speech,
press, assembly, religion, and also liberty of move-
ment.” Jd., at 192-193.

This due process approach to the right to unimpeded
movement has been endorsed by this Court. In Kent
v. Dulles, 357 U. 8. 116, the Court asserted that “The
right to travel is a part of the ‘liberty’ of which the citizen
cannot be deprived without due process of law under the
Fifth Amendment,” id., at 125, citing Crandall v. Nevada,
supra, and Edwards v. California, supra. It is true that
the holding in that case turned essentially on statutory
grounds. However, in Aptheker v. Secretary of State,
378 U. 8. 500, the Court, applying this constitutional
doctrine, struck down a federal statute forbidding mem-
bers of Communist organizations to obtain passports,
Both the majority and dissenting opinions affirmed the
principle that the right to travel is an aspect of the liberty
guaranteed by the Due Process Clause.

Viewing the right to travel in due process terms, of
course, would clearly make it inapplicable to the present
case, for due process speaks only to governmental action.
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IV.

This survey of the various bases for grounding the
“right to travel” is conclusive only to the extent of show-
ing that there has never been an acknowledged constitu-
tional right to be free from private interference, and that
the right in question has traditionally becn seen and ap-
plied, whatever the constitutional underpinning asserted,
only against governmental impediments. The right in-
volved being as nebulous as it is, however, it is necessary
to consider it in terms of policy as well as precedent.

As a general proposition it seems to me very dubious
that the Constitution was intended to create certain
rights of private individuals as against other private indi-
viduals. The Constitutional Convention was called to
establish a nation, not to reform the common law. Even
the Bill of Rights, designed to protect personal liberties,
was directed at rights against governmental authority,
not other individuals. It is true that there is a very
narrow range of rights against individuals which have
been read into the Constitution. In Ex parte Yarbrough,
110 U. S. 651, the Court held that implicit in the Con-
stitution is the right of citizens to be free of private inter-
ference in federal elections. United States v. Classic,
313 U. S. 299, extended this coverage to primaries.
Logan v. United States, 144 U. 8. 263, applied the prede-
cessor of § 241 to a conspiracy to injure someone in the
custody of a United States marshal; the case has been
read as dealing with a privilege and immunity of citizen-
ship, but it would seem to have depended as well on
extrapolations from statutory provisions providing for
supervision of prisoners. The Court in In re Quarles,
158 U. 8. 532, extending Logan, supra, declared that
there was a right of federal citizenship to inform federal
officials of violations of federal law. See also United
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States v. Crutkshank, 92 U. S. 542, 552, which announced
in dicta a federal right to asscinble to petition the Con-
gress for a redress of grievances.

Whatever the validity of these cases on their own
terms, they are hardly persuasive authorities for adding
to the collection of privileges and immunities the right
to be free of private impediments to travel. The cases
just discussed are narrow, and are essentially concerned
with the vindication of important relationships with the
Federal Government—voting in federal elections, in-
volvement in federal law enforcement, communicating
with the Federal Government. The present case stands
on a considerably different footing.

It is arguable that the same considerations which led
the Court on numerous occasions to find a right of free
movement against oppressive state action now justify
a similar result with respect to private impediments.
Crandall v. Nevada, supra, spoke of the need to travel
to the capital, to serve and consult with the offices of gov-
ernment, A basic reason for the formation of this
Nation was to facilitate commercial intercourse; intellec-
tual, cultural, scientific, social, and political interests are
likewise served by free movement. Surely these inter-
ests can be impeded by private vigilantes as well as by
state action. Although this argument is not without
force, I do not think it is particularly persuasive. There
is a difference in power between States and private
groups so great that analogies between the two tend to
be misleading. If the State obstructs free intercourse
of goods, people, or ideas, the bonds of the union are
threatened; if a private group effectively stops such com-
munication, there is at most a temporary breakdown of
law and order, to be remedied by the exercise of state
authority or by appropriate federal legislation.

To decline to find a constitutional right of the nature
asserted here does not render the Federal Government



966

Opinion of Hakran, J.

helpless. As to interstate commerce by railroads, federal
law already provides remedies for “undue or unreason-
able prejudice,” 24 Stat. 380, as amended, 49 U. 8. C.
§ 3 (1) (1964 ed.), which has been held to apply to racial
diserimination. Henderson v, United States, 339 U. S.
816. A similar statute applies to motor carriers, 49 Stat.
558, as amended, 49 U. S. C. § 316 (d) (1964 ed.), and
to air carriers, 72 Stat. 760, 49 U. 8. C. § 1374 (b) (1964
ed.}). See Boynton v, Virginia, 364 U. S. 454; Fitzgerald
v. Pan American World Airrways, 229 F. 2d 459. The
Civil Rights Act of 1964, 78 Stat. 243, deals with other
types of obstructions to interstate commerce. Indeed,
under the Court’s present holding, it is arguable that any
conspiracy to discriminate in public accommodations
having the effect of impeding interstate commerce
could be reached under § 241, unaided by Title II of the
Civil Rights Act of 1964. Because Congress has wide
authority to legislate in this area, it seems unnecessary—
if prudential grounds are of any relevance, see Baker v.
Carr, 369 U. S. 186, 258-259 (CLArK, J., concurring)—
to strain to find 2 dubious constitutional right.

V.

If T have succeeded in showing anything in this con-
stitutional exercise, it is that until today there was no
federal right to be free from private interference with
interstate transit, and very little reason for ereating one.
Although the Court has ostensibly only “discovered”
this private right in the Constitution and then applied
§ 241 mechanically to punish those who conspire to
threaten it, it should be recognized that what the Court
has in effect done is to use this all-encompassing criminal
statute to fashion federal common-law crimes, forbid-
den to the federal judiciary since the 1812 decision in
United States v. Hudson, 7 Cranch 32. My Brother
Dovucras, dissenting in United States v. Classic, supra,
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noted well the dangers of the indiscriminate application
of the predecessor of § 241: “It is not enough for us to
find in the vague penumbra of a statute some offense
about which Congress could have legislated, and then
to particularize it as a crime because it is highly offen-
sive.” 313 U. S, at 331-332.

I do not gainsay that the immunities and commerce
provisions of the Constitution leave the way open for the
finding of this “private” constitutional right, since they
do not speak solely in terms of governmental action.
Nevertheless, I think it wrong to sustain a criminal in-
dictment on such an uncertain ground. To do so sub-
jeets § 241 to serious challenge on the score of vagueness
and serves in effect to place this Court in the position of .
making eriminal law under the name of constitutional
interpretation. It is difficult to subdue misgivings about
the potentialities of this decision.

I would sustain this aspect of the indictment only on
the premise that it sufficiently alleges state interference
with interstate travel, and on no other ground.

MRr. Justice BRENNAN, with whom TaE CHIEF Jus-
ticE and MR. Justice DoucGLaAs join, concurring in part
and dissenting in part.

I join Part I of the Court’s opinion. I reach the same
result as the Court on that branch of the indictment dis-
cussed in Part IIT of its opinion but for other reasons.
See footnote 3, infra. And I agree with so much of
Part IT as construes 18 U, S. C, §241 (1964 ed.) to
encompass conspiracies to injure, oppress, threaten or
intimidate citizens in the free exercise or enjoyment of
Fourteenth Amendment rights and holds that, as so con-
strued, § 241 is not void for indefiniteness. I do not
agree, however, with the remainder of Part II which
holds, as I read the opinion, that a conspiracy to inter-
fere with the exercise of the right to equal utilization of
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state facilities is not, within the meaning of § 241, a con-
spiracy to interfere with the exercise of a “right . . .
secured . . . by the Constitution” unless discrimina-
tory conduct by state officers is involved in the alleged
conspiracy.

I

The second numbered paragraph of the indictment
charges that the defendants conspired to injure, oppress,
threaten, and intimidate Negro citizens in the free exer-
cise and enjoyment of “[t]he right to the equal utili-
zation, without discrimination upon the basis of race,
of public facilities . . . owned, operated or managed by
or on behalf of the State of Georgia or any subdivision
thereof,” Appellees contend that as a matter of statu-
tory construction § 241 does not reach such a conspiracy.
They argue that a private conspiracy to interfere with
the exercise of the right to equal utilization of the state
facilities described in that paragraph is not, within the
meaning of § 241, a conspiracy to interfere with the exer-
cise of a right “secured” by the Fourteenth Amendment
because “there exist no Equal Protection Clause rights
against wholly private action.”

The Court deals with this contention by seizing upon
an allegation in the indictment concerning one of the
means employed by the defendants to achieve the object
of the conspiracy. The indictment alleges that the ob-
ject of the conspiracy was to be achieved, in part, “[bly
causing the arrest of Negroes by means of false reports
that such Negroes had committed criminal acts . . . ."”
The Court reads this allegation as “broad enough to cover
a charge of active connivance by agents of the State in
the making of the ‘false reports, or other conduct
amounting to official discrimination clearly sufficient to
constitute denial of rights protected by the Equal Pro-
tection Clause,” and the Court holds that this allegation,
so construed, is sufficient to “prevent dismissal of this
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branch of the indictment.” ' I understand this to mean
that, no matter how compelling the proof that private
conspirators murdered, assaulted, or intimidated Negroes
in order to prevent their use of state facilities, the prose-
eution under the second numbered paragraph must fail in
the absence of proof of active connivance of law en-
forcement officers with the private conspirators in causing
the false arrests.

Hence, while the order dismissing the second num-
bered paragraph of the indictment is reversed, severe
limitations on the prosecution of that branch of the in-
dictment are implicitly imposed. These limitations could
only stem from an acceptance of appellees’ contention
that, because there exist no Equal Protection Clause
rights against wholly private action, a conspiracy of
private persons to interfere with the right to equal utili-
zation of state facilities described in the second num-
bered paragraph is not a conspiracy to interfere with a
“right . . . secured . . . by the Constitution” within
the meaning of §241. In other words, in the Court’s

? As T read the indictment, the allegation regarding the false arrests
relates to ail the other paragraphs and not merely, as the Court
suggests, to the second numbered paragraph of the indictment. See
B. 1 in the Court’s opinion. Hence, assuming that, as maintained
by the Court, the allegation could be construed to encompass dis-
¢riminatory conduct by state law enforcement officers, it would be
a sufficient basis for preventing the dismissal of each of the other
paragraphs of the indictment. The right to be free from diserimina-
tory“conduct by law enforcement officers while using privately owned
places of public accommodation (paragraph one) or while traveling
from State to State (paragraphs three and four}, or while doing any-
thing else, is unquestionably secured by the Equal Protection Clause.
It would therefore be unnecessary to decide whether the right to
travel from State to State is itself a right secured by the Constitu-
tion or whether paragraph one is defective either because of the
absence of an allegation of a racial discriminatory motive or because
of the exclusive remedy provision of the Civil Rights Act of 1964,
§ 207 (b), 78 Stat. 246, 42 U, 8. C. §2000a—6 (b) (1964 ed.).
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view the only right referred to in the second numbered
paragraph that is, for purposes of § 241, “secured . . .
by the Constitution” is a right to be free—when secking
access to state facilities—from discriminatory conduct by
state officers or by persons acting in concert with state
officers.?

I cannot agree with that construction of § 241. 1 am
of the opinion that a conspiracy to interfere with the
right to equal utilization of state facilities described in
the second numbered paragraph of the indictment is a
conspiracy to interfere with a “right . . . secured . . .
by the Constitution” within the meaning of § 241—with-
out regard to whether state officers participated in the
alleged conspiracy, 1 believe that § 241 reaches such &
private conspiracy, not because the Fourteenth Amend-
ment of its own force prohibits such a conspiracy, but
because § 241, as an exercise of congressional power under
§5 of that Amendment, prohibits all conspiracies to
interfere with the exercise of a “right . . . secured . . .
by the Constitution” and because the right to equal
‘utilization of state facilities is a “right . . . secured . . .
by the Constitution” within the meaning of that phrase
as used in § 241.°

My difference with the Court stems from its construc-
tion of the term “secured” as used in § 241 in the phrase
a “right . . . secured . . . by the Constitution or laws

2 see no basis for a reading more consistent with my own view
in the isolated statement in the Court’s opinion that “the rights
under the Equal Protection Clause described by this paragraph
[two] of the indictment have been . . . firmly and precisely estab-
lished by a consistent line of decisions in this Court . . . .”

% Similarly, I believe that §241 reaches a private conspiraey to
interfere with the right to travel from State to State. I therefore
need not reach the question whether the Constitution of its own
force prohibits private interferences with that right; for I construe
§ 241 to prohibit such interferences, and as so construed I am of
the opinion that § 241 is a valid exercise of congressional power.
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of the United States.” The Court tacitly construes the
term “secured’” so as to restrict the coverage of § 241 to
those rights that are “fully protected” by the Constitu-
tion or another federal law. Unless private interferences
with the exercise of the right in question are prohibited
by the Constitution itself or another federal law, the
right eannot, in the Court’s view, be deemed “secured . .
by the Constitution or laws of the United States” so as
to make § 241 applicable to a private conspiracy to inter-
fere with the exercise of that right. The Court then
premises that neither the Fourteenth Amendment nor
any other federal law* prohibits private interferences
with the exercise of the right to equal utilization of state
facilities.

In my view, however, a right can be deemed “se-
cured . . . by the Constitution or laws of the United
States,” within the meaning of § 241, even though only
governmental interferences with the exercise of the right
are prohibited by the Constitution itself (or another fed-

4 This premise is questionable. Title IIT of the Civil Rights Act
of 1964, 78 Stat. 246, 42 U. 8. C. § 2000b (1964 ed.), authorizes the
Attorney General on complaint from an individual that he is “being
denied equal utilization of any public faeility which is owned, oper-
ated, or managed by or on behalf of any State or subdivision,” to
commence a civil action “for such relief as may be appropriate” and
against such parties as are “necessary to the grant of effective relief.”
Arguably this would authorize relief against private parties not act-
ing in concert with state officers. (This title of the Act does not
have an exclusive remedy similar to § 207 (b) of Title I[, 42 U. 8. C.
§ 2000a-6 (b).)

The Court affirmatively disclaims any intention to deal with
Title III of the Civil Rights Act of 1964 in connection with the
second numbered paragraph of the indictment. But, as the District
Judge observed in his opinion, the Government maintained that the
right described in that paragraph was “secured” by the Fourteenth
Amendment and, “additionally,” by Title III of the Civil Rights Act
of 1964. 246 F. Supp., at 484. That position was not eﬁ'ectwely
abandoned in this Court.
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eral law). The term “secured” means “created by, aris-
ing under or dcpendent upon,” Logan v. United States,
144 U. 8. 263, 293, rather than “fully protected.” A
right is “secured . . . by the Constitution” within the
meaning of § 241 if it emanates from the Constitution,
if it finds its source in the Constitution. Section 241
must thus be viewed, in this context, as an exercise of
congressional power to amplify prohibitions of the Con-
stitution addressed, as is invariably the case, to gov-
ernment officers; contrary to the view of the Court, I
think we are dealing here with a statute that seeks to
implement the Constitution, not with the “bare terms”
of the Constitution. Section 241 is not confined to pro-
tecting rights against private conspiracies that the Con-
stitution or another federal law also protects against
private interferences. No such duplicative function was
envisioned in its enactment. See Appendix in United
States v. Price, post, p. 807. Nor has this Court con-
strued § 241 in such a restrictive manner in other con-
texts. Many of the rights that have been held to be
encompassed within § 241 are not additionally the sub-
ject of protection of specific federal legislation or of any
provision of the Constitution addressed to private indi-
viduals. For example, the prohibitions and remedies of
§ 241 have been declared to apply, without regard to
whether the alleged violator was g government officer, to
interferences with the right to vote in a federal election,
Ex parte Yarbrough, 110 U. 8. 651, or primary, United
States v. Classic, 313 U. S. 299; the right to discuss pub-
lic affairs or petition for redress of grievances, United
States v. Cruikshank, 92 U. S. 542, 552, cf. Hague v. CIO,
307 U. S. 496, 512-513 (opinion of Roberts, J.); Collins
v. Hardyman, 341 U. 8. 651, 663 (dissenting opinion);
the right to be protected against violence while in the
lawful custody of a federal officer, Logan v. United States,
144 U. 8. 263; and the right to inform of violations of
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federal law, In re Quarles and Butler, 158 U. 8. 532. The
full import of our decision in United States v. Price, post,
p. 787, at pp. 796-807, regarding § 241 is to treat the
rights purportedly arising from the Fourteenth Amend-
ment in parity with those rights just enumerated, arising
from other constitutional provisions. The reach of § 241
should not vary with the particular constitutional provi-
sion that is the source of the right. For purposes of
applying § 241 to a private conspiracy, the standard used
to determine whether, for example, the right to discuss
public affairs or the right to vote in a federal election
is a “right . . . secured . . . by the Constitution” is the
very same standard to be used to determine whether the
right, to equal utilization of state facilities is a “right . . .
secured . . . by the Constitution.”

For me, the right to use state facilities without dis-
erimination on the basis of race is, within the meaning of
§ 241, a right created by, arising under and dependent
upon the Fourteenth Amendment and hence is a right
“secured” by that Amendment. It finds its source in
that Amendment. As recognized in Strauder v. West
Virginia, 100 U. S. 303, 310, “The Fourteenth Amend-
ment makes no attempt to enumerate the rights it de-
gigned to protect. It speaks in general terms, and those
. are as comprehensive as possible. Its language'is pro-
hibitory; but every prohibition implies the existence of
rights . . . .” The Fourteenth Amendment commands
the State to provide the members of all races with equal
access to the public facilities it owns or manages, and
the right of a citizen to use those facilities without dis-
crimination on the basis of race is a basic corollary
of this command. Cf. Brewer v. Hoxie School District
No. 46, 238 F. 2d 91 (C. A. 8th Cir. 1956). What-
ever may be the status of the right to equal utilization
of privately owned facilities, see generally Bell v. Mary-
land, 378 U. S. 226, it must be emphasized that we
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are here concerned with the right to equal utilization
of public facilities owned or operated by or on behalf of
the State. To deny the existence of this right or its con-
stitutional stature is to deny the history of the last dec-
ade, or to ignore the role of federal power, predicated on
the Fourteenth Amendment, in obtaining nondiscrimina-
tory access to such facilities. It is to do violence to the
common understanding, an understanding that found
expression in Titles III and IV of the Civil Rights Act
of 1964, 78 Stat. 246, 42 U. S. C. §§ 2000b, 2000c
(1964 ed.), dealing with state facilities. Those provi-
sions reflect the view that the Fourteenth Amendment
creates the right to equal utilization of state facilities.
Congress did not preface those titles with a provision
comparable to that in Title II* explicitly creating the
right to equal utilization of certain privately owned
facilities, Congress rightly assumed that a specific
legislative declaration of the right was unnecessary, that
the right arose from the Fourteenth Amendment itself.

In reversing the Distriet Court’s dismissal of the second
numbered paragraph, I would therefore hold that proof
at the trial of the conspiracy charged to the defendants
in that paragraph will establish a violation of § 241 with-
out regard to whether there is also proof that state
law enforcement officers actively connived in causing the
arrests of Negroes by means of false reports.

II.

My view as to the scope of § 241 requires that 1 reach
the question of constitutional power—whether § 241 or
legislation indubitably designed to punish entirely pri-

¢ “All persons shall be entitled to the full and equal enjoyment
of the goods, services, facilities, privileges, advantages, and aecom-
modations of any place of public accommodation, as defined in this
section, without diserimination or segregation on the ground of race,
color, religion, or mnational origin” 42 U, 8. C. §2000a (a)
(1964 ed.).
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vate conspiracics to interfere with the excreise of Four-
teenth Amendment rights constitutes a permissible exer-
cise of the power granted to Congress by §5 of the
Fourtecnth Amendment “to enforce, by appropriate
legislation, the provisions of” the Amendment.

A majority of the members of the Court ® expresses the
view today that § 5 empowers Congress to enact laws
punishing all conspiracies to interfere with the exercise
of Fourteenth Amendment rights, whether or not state
officers or others acting under the color of state law
are implicated in the conspiracy. Although the Four-
teenth Amendment itself, according to established doc-
trine, “speaks to the State or to those acting under the
color of its authority,” legislation protecting rights cre-
ated by that Amendment, such as the right to equal
utilization of state facilities, need not be confined to pun-
ishing conspiracies in which state officers participate.
Rather, § 5 authorizes Congress to make laws that it
concludes are reasonably necessary to protect a right
created by and arising under that Amendment; and
Congress is thus fully empowered to determine that pun-
ishment of private conspiracies interfering with the ex-
ercise of such a right is necessary to its full protection.
It made that determination in enacting § 241, see the
Appendix in United States v. Price, post, p. 807, and,
therefore § 241 is constitutional legislation as applied to
reach the private conspiracy alleged in the second num-
bered paragraph of the indictment.

I acknowledge that some of the decisions of this Court,
most notably an aspect of the Civil Rights Cases, 109
U. 8. 3, 11, have declared that Congress’ power under

¢ The majority consists of the Justices joining my Brother CLarx’s
opinion and the Justices joining this opinion. The opinion of Mk.
JUBTICE STEWART construes § 241 as applied to the second numbered
paragraph to require proof of active participation by state officers
in the alleged conspiracy and that opinion does not purport to deal
with this question.
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§ 5 is confined to the adoption of “appropriate legislation
for correcting the effccts of . . . prohibited State laws
and State acts, and thus to render them effectually null,
void, and innocuous.” I do not accept—and a majority
of the Court today rejects—this interpretation of § 5.
It reduces the legislative power to enforce the provisions
of the Amendment to that of the judiciary;’® and it
attributes a far too limited objective to the Amendment’s
sponsors.® Moreover, the language of § 5 of the Four-
teenth Amendment and § 2 of the Fifteenth Amendment
are virtually the same, and we recently held in South
Carolina v. Katzenbach, ante, p. 301, at 326, that “{t]he
basic test to be applied in a case involving § 2 of the
Fifteenth Amendment is the same as in all cases con-
cerning the express powers of Congress with relation to
the reserved powers of the States.” The classic formu-
lation of that test by Chief Justice Marshall in McCulloch
v. Maryland, 4 Wheat. 316, 421, was there adopted:

“Let the end be legitimate, let it be within the
scope of the constitution, and all means which are
appropriate, which are plainly adapted to that end,

* Congress, not the judiciary, was viewed as the more likely agency
to implement fully the guarantees of equality, and thus it eould be
presumed the primary purpese of the Amendment was to augment
the power of Congress, not the judiciary. See James, The Framing
of the Fourteenth Amendment 184 (1956); Harris, The Quest for
Equality 53-54 (1960); Frantz, Congressional Power to Enforce
the Fourteenth Amendment Against Private Acts, 73 Yale L. J.
1353, 1356 (1964).

# As the first Mr. Justice Harlan said in dissent in the Civil Rights
Cases, 109 U, 8., at 54: “It was perfectly well known that the great
danger to the equal enjoyment by citizens of their rights, as citizens,
was to be apprehended not altogether from unfriendly State legisla-
tion, but from the hostile action of corporations and individuals in
the States. And it is to be presumed that it was intended, by that
section [§5], to clothe Congress with power and authority to meet
thet danger.” See United States v, Price, post, p. 787, at $03-
806, and Appendix.
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which are not prohibited, but consist with the letter
and spirit of the constitution, are constitutional.”

It seems to me that this is also the standard that defines
the scope of congressional authority under §5 of the
Fourteenth Amendment. Indeed, South Carolina v.
Katzenbach approvingly refers to Ex parte Virginia, 100
U. S. 339, 345-346, a case involving the exercise of
the congressional power under §5 of the Fourteenth
Amendment, as adopting the McCulloch v. Maryland
formulation for “each of the Civil War Amendments.”

Viewed in its proper perspective, § 5 of the Fourteenth
Amendment appears as a positive grant of legislative
power, authorizing Congress to exercise its discretion in
fashioning remedies to achieve civil and political equality
for all citizens. No one would deny that Congress could
enact legislation directing state officials to provide
Negroes with equal access to state schools, parks and
other facilities owned or operated by the State. Nor
could it be denied that Congress has the power to punish
state officers who, in excess of their authority and in vio-
lation of state law, conspire to threaten, harass and
murder Negroes for attempting to use these facilities.’
And I can find no principle of federalism nor word of the
Constitution that denies Congress power to determine
that in order adequately to protect the right to equal
utilization of state facilities, it is also appropriate to pun-
ish other individuals—not state officers themselves and
not acting in concert with state officers—who engage
in the same brutal conduct for the same misguided
purpose.*®

® Upited States v. Price, post, p. 787, See Screws v. United States,
325 U. 8. 91; Williams v. United States, 341 U, 8. 97; Monroe v.
Pape, 365 U. 8. 187.

0 Cf. Atlanta Motel v, United States, 379 U. S. 241, 258, applying
the settled principle expressed in United States v. Darby, 312 U. 8.
100, 118, that the power of Congress over interstate commeree “ex-



978
Opinion of BRENNAN, J.

I1I.

Section 241 is certainly not model legislation for pun-
ishing private conspiracies to interfere with the exer-
cise of the right of equal utilization of state facilities,
It deals in only general language “with Federal rights
and with all Federal rights” and protects them “in the
lump,” United States v. Mosley, 238 U. S, 383, 387;
it protects in most general terms “any right or privilege
secured . . . by the Constitution or laws of the United
States.” Congress has left it to the courts to mark the
bounds of those words, to determine on a case-by-case
basis whether the right purportedly threatened is a fed-
eral right. That determination may oceur after the con-
duct charged has taken place or it may not have been
anticipated in prior decisions; “a penumbra of rights
may be involved, which none can know until decision
has been made and infraction may occur before it is
had.” " Reliance on such wording plainly brings § 241
close to the danger line of being void for vagueness.

But, as the Court holds, a stringent scienter require-
ment saves § 241 from condemnation as & eriminal statute
failing to provide adequate notice of the proscribed con-
duct.'* The gravamen of the offense is conspiracy, and
therefore, like a statute making certain conduct criminal

tends to those activities intrastate which so affect interstate commerce
or the exercise of the power of Congress over it as to make regu-
lation of them appropriate means to the attainment of a legitimate
end ...."

u Mr. Justice Rutledge in Screws v. United States, 325 U. 8,
at 130,

13 Ante, pp. 753-754. See generally, Boyce Motor Lines, Inc. v,
United States, 342 U. 8. 337, 342; American Communications Assn.
v. Douds, 339 U. 8. 382, 412-413; United States v, Ragen, 314 U. 8.
513, 824; Gorin v. United States, 312 U, 8. 19, 27-28; Hygrade
Provision Co. v. Sherman, 266 U. 8. 497, 501-503; Omaechevarria v.
Idaho, 246 U. S, 343, 348. '
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only if it is done “willfully,” § 241 requires proof of a spe-
cific intent for conviction. We have construed § 241 to
require proof that the persons charged conspired to act
in defiance, or in reckless disregard, of an announced rule
making the federal right specific and definite. United
States v. Williams, 341 U, 8. 70, 93-95 (opinion of Dova-
Las, J.}; Screws v. United States, 325 U. S. 91, 101-107
(opinion of DoucLras, J.) (involving the predecessor to
18 U. 8. C. §242). Since this case reaches us on the
pleadings, there is no occasion to decide now whether the
Government will be able on trial to sustain the burden
of proving the requisite specific intent vis-a-vis the right
to travel freely from State to State or the right to equal
utilization of state facilities. Compare James v, United
States, 366 U. S, 213, 221-222 (opinion of WarreN, C. J.}).
In any event, we may well agree that the necessity to
discharge that burden can imperil the effectiveness of
§ 241 where, as is often the case, the pertinent consti-
tutional right must be implied from a grant of congres-
sional power or a prohibition upon the exercise of gov-
ernmental power. But since the limitation on the
statute’s effectiveness derives from Congress’ failure to
define—with any measure of specificity—the rights en-
compassed, the remedy is for Congress to write a law
without this defect. To paraphrase my Brother Dova-
LAS’ observation in Screws v. Uniled States,; 325 U. 8,
at 105, addressed to a companion statute with the same
shortcoming, if Congress desires to give the statute more
definite scope, it may find ways of doing so.



ExHIBIT 38
THE RoOLE oF THE SUPREME COURT A8 THE INTERPRETER OF THE CONSTITUTION

(Address by U.8. Senator Sam J. Ervin, Jr. (Democrat, North Carolina ), Before
the Atlanta Bar Association at Atlanta, Ga., on May 6, 1966.)

I am grateful to you for the privilege of being in your great State, which is so
ably represented in the Senate by my good friends, Dick Russell and Herman
Talmadge. I will repeat here what I have often said elsewhere. By reason of his
character, his devotion to duty, his experience, and his learning, Dick Russell is
the best qualified man in this country for the Presidency of the United States.

The Constitution of my native State of North Carolina has always contained
a warning which all Americans would do well to heed, It is this: “A frequent
recurrence to fundamental principles is absolutely necessary to preserve the
blessings of liberty.” Let us recur to some fundamental principles.

The men who composed the Constitutional Convention of 1787 were wise men.
They had read the history of the long and bitter struggle of man for freedom,
and had found this shocking but everlasting truth inscribed upon each page of
that history: No man or set of men can be safely trusted with governmental
power of an unlimited nature. As a consequence, they were determined, above
all things, to establish a government of laws and not of men.

To prevent the exercise of arbitrary power by the Federal Government, they
embodied in the Constitution the doctrine of the separation of governmental
powers. In so doing, they utilized this doctrine in a two-fold way. They delegated
to the Federal Government the powers necessary to enable it to discharge its
functions as a central government, and they left to each Btate the power to
regulate its own internal affairs. It was this use of the doctrine of the separation
of powers which prompted Chief Justice Chase to make this trenchant observa-
tion in Tezas vs. White (7T Wall. (U.8.) 700) : “The Constitution, in all its pro-
visions, looks to an indestructible union, composed of indestructible States.”

In their other utilization of the doctrine of the separation of governmental
powers, the members of the Convention of 1787 vested the power to make laws
in the Congress, the power to execute laws in the President, and the power to
interpret iaws in the Supreme Court and such inferior courts as the Congress
might establish. Moreover, they declared, in essence, that the legislative, the
executive, and the judicial powers of the Federal Government should forever
remain separate and distinet £rom each other.

This brings me to my subject: The Role of the Supreme Court as the Inter-
preter of the Constitution.

In discussing this subjeet, I must tell you the truth about the Supreme Court.

I know it is not popular in some quarters to tell the truth about this tribunal.
Admonitions of this character come to us daily from such quarters: When the
Supreme Court speaks, its decisions must be accepted as sacrosanct by the bench,
the bar, and the people of America, even though they constitute encroachments on
the constitutional domain of the President or the Congress, or tend to reduce the
States to meaningless zeros on the nation’s map, Indeed, the bench, the bar, and
the people must do more than this. They must speak of the Snpreme Court at
all times with a reverence akin to that which inspired Job to speak thus of
Jehovah ;: “Though He slay me, yet will I trust him.”

To be sure, all Americans should obey the decrees in cases in which they are
parties, even though they may honestly and reasonably deem snch decrees un-
warranted. Bnt it is sheer intellectual rubbish to contend that Americans are
required to believe in the infallibility of judges, or to make mental obeisance
to Judicial aberrations. They have an inalienable right to think and speak their
honest thoughts concerning all things under the sun, including the decisions of
Supreme Court majorities. It is well this is so hecause the late Chief Justice
Stone spoke an indisputable truth when he said: “Where the courts deal, as ours
do, with great public guestions, the only protection against unwise decisions,
and even judicial usurpation, is careful scrutiny of their action, and fearless
comment upon it.”

{980)
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As one whose major efforts have centered ip the administration of justice, I
have the abiding conviction that “tyranhy on the bench is as objectionable as
tyranny on the throne” and that my loyalty to constitutional government com-
pels me to oppose it. In entertaining this conviction, I find myself in the company
of such great Americans as Thomas Jefferson, Andrew Jacksop, and Abraham
Lincoln, who refused to accept in abject silence what they concelved to be judi-
cial usurpations.

I do not find it easy to express my disapproval of tbe action of the Supreme
Court. I was taught in my youth to repose an absolute confldence in that tribunal
by my father, an active practitioner of law in North Carolina for 65 years, who
was accustomed to refer to it with almost reverential awe. He used to say that
the Supreme Court would administer justice according to law though the heavens
fell.

I regret to say, however, that the course of the Supreme Court in recent years
has been such as to cause me to ponder the question whether fidelity to fact ought
not to induce its members to remove from the portal of the building which bouses
it the majestic words, “Equal Justice Under Law,” and to substitute for them
the superscription, “Not justice under law, but justice according to the personal
notions of the temporary occupante of this building.”

The truth is that on many occasions during recent years the Supreme Court
has usurped and exercised the power of the Congress and the States to amend
the Constitution while professing to interpret it.

In so0 doing, the Supreme Court has encroached upon the constitutional powers
of Congress as the nation’s legislative body, and struck down State action and
State legislation in areas clearly committed to the States by our system of con-
stitutional government. This action has been accompanied by overruling, repudi-
ating, or ignoring many contrary precedents of earlier years.

A study of the decisions invalidating State action and State legislation com-
pels the conclusion that some Supreme Court Justices now deem themselves to
be the final and infallible supervisors of the desirability or wisdom of all State
action and alt State legislation.

This is tragie, indeed, because there is nothing truer than the belief attributed
to the late Justice Louis D. Brandeis by Judge Learned Hand, that “the States
are the only breakwater against the ever pounding surf which threatens to
submerge the individual and destroy the only kind of society in which person-
ality can survive.”

Time does not permit me to analyze or even enumerate all of the decisions
which sustain what I have said. I must content myself with stating in summary
form the effect of only a few of them.

Congress was told by the Court in the Girouward (328 U.8. 61) and Yaies
(364 U.8. 208) Cases that it really did not mean what it said in plain English
when it enacted statntes to regulate the naturalization of aliens and to pnnish
criminal conspiracies to overtbrow the government by force. Cougress was told
by the Court in the Watkins Case (354 U.8, 178) that its committees must con-
duct their investigations according to rules imposed by the Court which make
it virtually certain that no information will ever be obtained from an unwilling
witness. Seventeen States and the District of Colnmbia were told by the Court
in the Brown (347 U.8. 483) and Bolling (347 U.8. 497) Cuases that the equal
protection clause of the Fourteenth Amendment and tbe due process clause of
the Fifth Amendment had lost their original meanings because the state of
“psychological knowledge” had changed.

California was told by the Court in the Lambert Case (355 U.S. 225) that
it eannot pnnish its residents for criminal offenses committed within its borders
it such residents are ignorant of the statutes creating such eriminal offenses.
California was told by the Court in the first Konigsberg Cage (353 1J.8. 252) that
it cannot resort to cross-examination to determine the fitness or qualifications
of those who apply to it for licenses to practice law in its courts. New Hamp-
shire and Pennsylvania were told by the Court in the Sweezey (354 U.B, 234)
and Nelson (350 U.S, 497) Cases that they cannot investigate or punish sedi-
tious teachings or activities within their borders.

Arizona and New York were told by the Court in the Elfbrandi (April 18,
1966) and Slochower (350 U.8. 561) Cases that they cannot prescribe standards
of propriety and fitness for the teachers of their youth. North Carolina was
told by the Conrt in the first Witliams Case (317 U.S. 287) that it cannot deter-
mine the marital status of its own citizens within its own borders. Pennsyl-
vania and the trustees of the will of Stephen Girard, who had slumbered “In

97-234 O—68--——463
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the tongueless silence of the dreamless ;dust” for 126 years, were told by the
Court in the Board of Trusts Case (353 U.8. 230) that the Fourteenth Amepd-
ment empowers the Court to write a post-mortem codici! to the will which
Stephen Girard made while he walked earth’s surface and entertained the
belief that disposing of private property by will is a matter for its owner rather
than judges.

Twenty-four States were told by the Court in the Mapp Case (367 U.8. 643)
that the Fourth Amendment had somehow lost its original meaning 170 years
after its ratification, and that in consequence they nc longer had the power which
they possessed in times past t0 regulate the admissibility in their own courts
of evidence obtained hy searches and seizures., Virginia was told by the Court
in the Button Case (371 U.S. 415) that the N.AA.CP. and its attorneys were
immune to prosecution or punishment for violating its laws agalnst barrairy,
champerty, and maintenance. And in the Beker (360 1.S. 186), Wesberry (376
U.8. 1), Reynolds (377 U.8. 583), WMCA (377 U.8. 633), Maryland Committce
{377 U.8. 606), Davis (377 U.8. 678), Roman (377 U.8. 605}, and Lucas (377 U.S.
713) Cases, the Court hurled itself deeply into the political thicket of reappor-
tionment with what has been aptly described as “no express constitutional man-
date and scant implicit constitntional authority.” (The George Washington Larw
Review, Vol. 82, No. 5, page 1123.)

I will mention two other decisions, Wouth Caroling v. Kaltznenbach, and Harper
v. Virginia State Board of Elections, which were handed down in March 1966,

The Katzenbach Case is incompatible with the constitutional doctrines of the
equality and indestructibility of the States. It adjudges constitutional upon its
face the Voting Rights Act of 1985, which illustrates Congressional tyranny at
its worst and authorizes dune process at its shabbiest. The rationale of the Act
is that two wrongs make a right. “The Act alleges that election officers in six
Southern States having literary tests as qualifications for voting have used such
tests to deny literate Negroes the right to vote, and undertakes to correct the
wrongs allegdely committed by such election officers by a strong dose of Federal
tyranny, i.e.,, by compelling the six States to extend the ballot to all illiterates
in violation of laws enacted hy them in the exercise of their undoubted consti-
tutional powers.

Let me enumerate the galient provisions of the Act.

By this Act Congress convicts six Southern States, either in whole or in part,
of violating the Fifteenth Amendment by an irrational Congressional declaration
in the form of a bill of attainder and ex post facto law, ahd on the basis of tbhat
Congressional conviction alone not only denjes those States their constitutional
power to use literacy tests as qualifications for voting, but also robs them of
their constitutional power to change their laws in respect to procedures for voting
without the prior consent of a Federal executive officer, to wit, the Attorney
General, or a Federal Court, to wit, the United States District Court for the
District of Columbia.

Under the Act, these States cannot seek an adjudication of their innocence or a
vindication of their constitutional powers in any court on earih eXcept the Dis-
trict Court of the United States for the District of Columbia, which sits at least
1,000 miles from some of the States convicted and punished for wrongdoing with-
out a judicial trial, and in which all of them are denied for all practical purposes
the right to compulsory process to ohtain the attendance of witnesses in their
behalf, Moreover, these States cannot obtain relief in that Court unless they
prove not only that they have not violated the Fifteenth Amendment during the
preceding five years, but also that there is no reasonable prohability that they
will do so at any future time,

I am constrained to observe that insofar as the protection of the six States
and their election officers against Federal tyranny is concerned, the Constitution,
as it is interpreted hy the Court in the Kaizenbach Case, is even more reaction-
ary than King John was before Runhymede. The Court rules in express terms
that these States and their election officers are not entitled to the protection
which it held in United States v. Brown (381 U.8. 437) belongs to Commnnists as
a matter of constitutional right.

The Harper Case overrules Breedlove v, Suttles (302 U.S. 277) and Butler v.
Thompson (341 U.B. 937) and adjudges unconstitutional the Virginia Poll tax as
a prerequisite of voting by a majority opinion which frankly states, in substance,
that when the “notions” of Supreme Court Justices change, the meaning of the
equal protection clause of the Fourteenth Amendment changes accordingly. What
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the majority opinion says in plain English is that the United States is now gov-
erned Dy the personal notions of Supreme Court Justices and not by its written
Constitution. In making tbis admission for tbe majority Mr. Justice Douglas
ignored Mark Twain’s admonition: “Truth is very precious. Use it sparingly_."
While tbe Justice’s candor is admired, I must confess that his admission is dis-
concerting to those of us who believe in a government of laws rather than a gov-
ernment of men, I say this because the primary meaning attributed by the diction-
ary to the word “notion” is this: “A more or less general, vague or imperfect
conception or idea of something.”

In saying these things, I am not a lone voice crying in a constitutional wilder-
ness. The concurring opinion of the late Justice Jackson in Brown v, Allen (344
17.S. 443, 535), and the resolution adopted by 36 State Chief Justices in Pasadena,
California, disclose that a substantial portion of tbe judges and lawyers of
America believe the Supreme Court is not confining itself to its allotted con-
stitntional sphere.

I quote these words from Justice Jackson’s concurring opinion: “Rightly
or wrongly, the belief is widely held by the practicing profession that this Court
no longer respects impersonal rules of law but is guided in these matters by
personal impressions which from time to time may be shared by a majority of
the Justices. Whatever has been intended, this Court also has generated an im-
pression in much of the judiciary that regard for precedents and authorities is
obsolete, that words no longer mean what they have always mneant to the profes-
sion, that the law Xnows no fixed principles.” Jnstice Jackson closed his observa-
tions on this score with this sage comment: “I know of no way we can have
equal justice under law except we have some law.”

Let us consider and weigh the reasoning of those who seek to justify the pro-
position that it is permisgible for the Supreme Court to amend the Constitution
under the guise of interpreting it,

They make these assertions: The Constitution must change to meet changing
conditions, Ag it nuthorized interpreter, the Supreme Conrt has the rightful
power at all times to take the Constitution conform to the views of the majority
of its members, Since the doctrine of stare decisis, i.e., tbe rule that Judges
stand by and follow the decisions of their own court, might handicap the
Supreme Court in making the Constitution conforin to the views of a majority
of its members on sotne occasions, the Supremne Court is not hound by its own
decisions on constitutional questions.

These argumnents rest upon a wholly fallacious premise, namely, tbat the
power to interpret and the power to amend are identical, The distinction be-
tween these powers is as wide as the gulf which yawns between Lazarus in
Abraham'’s bosom and Dives in hell. The power to interpret the Constitution is
the power to ascertain its meaning, and the power te amend the Constitution is
the power to change its meaning,

It seems at first blush that those who advance these arguments overlook the
significant fact that Article V of the Constitution vests the power to amend the
Constitution in the Congress and the States, and not in the Chief Justice and Asg-
sociate Justices of the Supreme Conrt. But not so. They gimply nullify Article V
with these neat assertions.

The method of amendment authorized by Article V is too cumbersome and
slow, Consequently, the Supreme Court must do the amending. “The alternative
is to let the Constitution freeze in the pattern which one generation gave it.”

To a country lawyer, thig is merely a “high falutin” way of =aying that the
onth of a Supreme Court Justice to support the Constitution does not obligate
him to pay any aitention to Article V or any other provision displeasing to him.

When all is said, the thegis that the Supreme Court has the rightful power
to amend the Constitution under the guise of interpreting it is repugnant to the
end the Founding Fathers had in mind when they gave this couniry a written
Constitution. Indeed, it is incompatible with the primary object of all law.

The Federalist, Judge Thomas M. Cooley’s monumental treatise on “Constitu-
tional Limitations,” and certain great decisions of the Supreme Court antedating
the last quarter of a century, reveal with unmistakable clarity the end the
Founding Fathers had in mind in giving our country a written Constitution.

The Fonnding Fathers “were not mere vigionaries toying with speculations
or theories, but practical men, dealing with the facts of political life as they
understood them.” (South Caroling vs, United Staies, 199 U.8, 437)
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They understood the facts of political life exceedingly well. “The history of the
world had taught them that what was done in the past might be attempted in
the future.” In consequence, they foresaw that the fundamentals of the gov-
erhment they desired (o establish and the liberties of the citizen they wished
to secure would be put in peril troublous times by both the government and
the people unless they protected such fundamentals of government and such
liberties by “irrepealable law” binding equally upon the government and the
%Cl?,gr?‘;d) at all times and under all circumatances, (Ez Perte Milligan, 4 Wall.

The Founding Fathers knew that the surest way to protect the fundamentals
of the government they desired to establish and the liberties of the citizen they
wished to secure was to enshrine them in a written Constitution, and thus put
them beyond the control of impatient public officials, temporary majorities, and
the varying moods of public opinion. To this end, they framed and adopted a
written Constitution, thereby putting into form the government they were creat-
ing and prescribing the powers that government was to take. (South Carolinag
ve. United States; Thomas M. Cooley's Constitutional Limitations, pages 88-89)

The Founding Fathers knew that *“useful alterations” of some provisions of
the Constitution would “be suggested by experience.” Consequently, they made
provigion for amendment as set out in Article V. James Madison, whom his-
torians rightly call the Father of tbe Constitution, informs us that the Con-
stitutional Convention preferred this mode for amending the Constitution be-
cause “it guards equally against that extreme facility, which would render the
Constitution teo mutable, and that extreme difficuity, which might perpetuate
its discovered faults.,” { T"he Federalist, No. 43)

Since the Constitufion is a written instrument, its meaning does not alter,
unlegs its wording is changed by amendment in the manner prescribed by
Article V. “That which it meant when adopted it means now. . . . Those things
which are within its grants of power, as those grants were understood when
made, are still within them, and those things not wilhin them remain still ex-
cluded.” (Bouth Carolina vs, United States)

Chief Justice John Marshall declared in his great opinion in Gidbons vs.
Ogden, 9 Wheat. (U.8.) 213, that “the enlightened patriots who framed our
Congtitution and the people who adopted it must be understood . . . to have
intended what they said.”

This being true, it is as clear as the noonday sun that the role of the Supreme
Court as the interpreter of the Constitution is simply to ascertain and give effect
to the intent of its framers and the people who adoped it. (Gibbons vs. Ogden,
9 Wheat. (U.8.) 1; Lake County vs. Rollins, 130 U.8. 662.} As Justice Miller
zaid in E® Parte Bain, 121 U.8., 1: “It is never to be forgotten that in the con-
struction of the language of the Constitution here relied on, as indeed in all other
instances where construction becomes necessary, we are to place ourselves as
nearly as possible in the condition of the men who framed that instrument.”

Since the meaning of a written Constitution is fixed when it is adopted and
is not different at any subsequent time when a court has occasion to pass upon
it, Judge Cooley was justified in declaring in his “Constitutional Limitations”
that “a court . . . which should allow a change in public sentiment to influence
it in giving to a written Constitution a construction not warranted by the in-
tent of its founders would be justly chargeable with reckliess disregard of
official oath and pnblie duty.”

I know that in recurring to fundamental principles I lay myseif open to
the cbarge that I am setting the clock back. As one who believes truth to be
eternal, I am not trouhled by this charge. Moreover, I have observed that the
charge iz nsually made by those who labor under the delusion that there was
little, if any, wisdom on earth before they arrived. It was a wlse man and not
a wag who suggested that these persons object to setting the clock back be-
cause it would require them to adjust their clocks and their minds forward.

Let us reflect at this point on the primary object of all law.

Laws are designed to furnish rules of conduct for government and people. As
a consequence, a law is destitute of value unless it has sufficient stability to
afford reliable rules to govern the conduct of government and people, and
unless it can be found with reasonable certainty in established legal precedents.
Justice Brandeis had this truth in mind when he said: “It is usually more im-
portant that a rule of law be settled, than that it be settled right. Even where
the error in declaring the rule is a matter of serious concern, it is ordinarily
better to seek correction by legislation.”
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If the thesis that a ajority of the members of the Supreme Court have the
rightful power to change the meaning of the Constitution under the guise
of interpreting it every timne a sitting Justice waivers in mind or a newly ap-
pointed Justice ascends the bench should find permanent acceptance, the Consti-
tution would hecoine to all practical intents and purposes an uncertain and un-
stable document of no beneficial value to the country. Yea, more than this, it
would become a constant menace to sound governnient at all levels, and to the
freedom of the millions of Americans who are not at liberty to join Supreme
Conrt Justices in saying that Supreme Court decisions on constitutional questions
are not binding on them,

I cannot forbear expressing my opinion that the notion that Supreine Court
Justices are not bound by the decisions of the Court on constitutional questions
exalts Supreme Court Justices above all other men, and is of the stuff of which
judicial olignrchies are made. Be this as it may, what Justice Benjamin N.
Cardozo said in “The Nature of the Judicial Process” concerning the contention
that the judge iz always privileged to substitute his individual sense of justice
for rules of law applies with equal forece to this notion., “That might result in a
benevolent despotism if the judges were benevolent men. It would put an end
to the reign of law.” (Page 136)

What I have said on this peiunt finds full support in the ringing words of Ed-
ward Douglag White, one of the ablest lawyers and wisest judges ever to grace
the Supreme Court bench. He said: “In the discharge of its function of inter-
preting the Constitution, this Court exerciseg an angust power . . . It seems to
me that the accomplishment of its lofty mission can only be seecured by the stabil-
ity of its teachings and the sanctity which surrounds them . . . The fundamental
eonception of a jndicial body is that of one hedged abont by precedents which
are binding on the court without regard to the personality of its members. Break
down this belief in judicial continuity, and let it he felt that on great constitu-
tional questions this court is to depart from the settled conclusions of its prede-
cessors, and to determine them all according to the mere opinion of those who
temporarily fill its bench, and our Constitution will, in my judgment, be bereft
of value and become a most dangerons instrnment to the rights and liberties of
the people.” (Dissenting opinion, Pollock ». Farmers’ Loan and Trust Co., 157
.8, 651-652)

What has been said does not deny to the Supreme Court the power fo over-
rule a prior decision in any instance where proper judicial restraint justifies
such action. A sound criterion for determining when proper judicial restraint
justifies a judge in overruling n precedent is to be fonnd in the standard which
Judge Learned Hand says his friend and colleague, Judge Thomas Swan, set
for bis own gunidance : “He will not overrule a precedent unless he can be satis-
fied beyond peradventure that it was untenable when made; and not even then,
if it has gathered around it the support of a snbstantial body of decisions based
on it.” { The Spirit of Liderty, 212)

In ending this phase of my remarks, I wish to emphasize that precedents set
by the Supreme Court on constitutional questions were tenable when made if
they conformed to the intention of those who framed and adopted the constitu-
tional provigions involved, no matter how inconsistent they may be with the
views of Justices subsequently ascending the bench.

This brings me to the argument that Snpreme Court Justices must nunllify
Article ¥V and usurp the power to amend the Constitntion while pretending to
interpret it to keep the Constitution from freezing “in the pattern which one
generation gave it.”

I assert with all the emphasis at my command that there is really no substan-
tial validity in this argument, I take this position for three reasons:

First. Although the Constitution does not change its meaning in the absence
of amendment under Article V, the provisions of the Constitution are pliable in
the sense that they reach into the future and embrace all new conditions falling
within the scope of the powers which they in terms confer. (Afissouri P.R. Co, v.
United States (271 U.8. 603) ; South Carolinag v, Unitcd States) Existing grants
of constitntional powers will enable the Federal Government to take actiom in
virtually all new fields in which action on its part will be appropriate.

Seeond. As the possessor of all the legislative power of the Federal Govern-
ment, Congress has complete authority at all times to make, amend, or repeal
laws relating to all matters committed by the Constitntion to the Federal
Government.
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Third. For these reasons, occasions which really calli for amendments to the
Constitution are comparatively rare. While it is frequently asserted that the
method for amending the Counstitution prescribed by Article V. is too cumber-
gsome and slow for practical purposes, those who make the assertion furnish no
satisfactory proof of ite truth., To bhe sure, they cite as evidence the failure
of Congress and the States to make constitutional changes they deem desirable.
They overlook the fact, however, that the evidence they cite has just as logical
a tendency to prove that the wisdom of Congress and the States exceeds theirs.
Thomas Riley Marshall said that “it is as easy to amend the Constitution of the
United States as it used to be to draw a cork.” While this statement is not
literally true, it is substantialy true in instances where Congress and the States
believe a constitutional amendment to be advisable.

In the final analysiz, those who contend that Supreme Court Justices are
justified in changing the meaning of constitutional provisions while pretending
to interpret them confuse right and power.

What Justice Cardozo said of the judge as a legislator in *The Nature of the
Judicial Process” is relevant here.

He said: “I think the difficulty has its origin in the failure to distinguish
between right and power, between the command embodied in a judgment and tbe
jural principle to which the obedience of the judge is due. Judges have, of course,
the power, though not the right, to ignore the mandate of a statute, and render
Judgment in despite of it. They have the power, though not the right, fo travel
beyond the walls of the interstices, the bounds set to judicial innovation by
precedent and custom. None the less, by that abuse of power, they violate the
law.” (The Nature of the Judicial Process, 1921 edition, 129)

Let me refer in closing to the Father of our Country, who was President of
the Convention which wrote our Constitution. As the Encyclopaedia Britannica
says, the weight of George Washiagton’s character did more than any other
gingle force to bring the Convention to an agreement and to obtain ratification
of the Constitution afterward.

If the America which George Washington and the other Founding Fathers
created is to endure, Supreme Court Justices as well as Presidents and Con-
gresses must heed what he said in his Farewell Address to the American people.

After emphasizing that the Framers of the Constitution distributed the powers
of government among “different depositories” to confine public officials “within
their respective constitutional spheres” and thus prevent “despotism.” George
Washington observed that the preservation of the Constitution’s distribution of
the powers of government is ‘as necessary as” its institution. He added this
admonition ;

“If, in the opinion of the people, the distribution or modification of the con-
stitutional powers be in any particular wrong, let it be corrected by an amend-
ment in the way which the Constitution designates. ®* * But let there be no
change by usurpation; for though tbis, in one instance, may be the instrument
of good, it is the customary weapon by which free governments are destroyed.
The precedent must always greatly overbalance in permanent evil, any partial
or transient benefit which the use can at any time yield.”

ExHIBIT 30
PROFESS0OR KURLAND'S SPEECH ON THE SUPREME (COURT, AT NOTRE DAME
[From the Congressional Record, Aug. 10, 1964]
THE Courr oF THE UNION OB JULTUS CAEBAR REVISED

Mr. Ervin. Mr. President, on February 29, 1964, Prof. Philip B. Kurland of
the Law School of the University of Chicago made a most illuminating address
before a conference upon the so-called Court of the Union Amendment at the
Law School of the University of Notre Dame. He entitled his address “The Court
of the Union or Julius Caesar Reviged.”

I have been privileged from time to time to read addresses and comments of
Professor Kurland upon various constitutional and legal subjects. Such reading
has convinced me tbat Professor Kurland possesses in the highest degree an
understanding of the supreme values inherent in the primary purposes of our
Constitution and the dangers posed to these primary purposes by impatient
officials who would sacrifice their supreme values in their zeal to accomplish in
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haste temporary ends which they desire. For this reason, anything which Pro-
fessor Kurland may say upon constitutional suhjects merits wide dissemination
and deep consideration by all persons interested in constitutional gevernment.

As o consequence, 1 ask unanimous consent that Professor Kurland’s speech he
printed at this point in the hody of the REcorp.

There being no objections, the speech was ordered to he printed in the REcorp,
as follows:

“THE COURT 0F THE UNION oR JULIUS CaEsSAR REVISED

“{By Philip B. Kurland, professor of law, the University of Chicago Law School)

“(Nors,—The paper which follows was delivered at a conference, held at the
Law School of the University of Notre Dame on February 29. It will appear in a
forthcoming issue of the Notre Dame Lawyer, and appears here with the permis-
gion of the editors of that journal and of the author.)

“Dean (’Meara’s subpena was greeted by honest protests from me that I had
nothing to contribute to the great debate over the proposed constitutional amend-
ments that are the subject of today’s conference. The dean apparently of the
belief that suffering might help this audience toward moral regeneration, sug-
gested that I come anyway. I proceed then to prove my proposition and to test
his hypothesis.”

I have chosen as a titfle for this small effort: “Julius Caesar Revised.” “Re-
vised” Dbecause, unlike Mark Anthony, I have been invited here not to bury
Caesar but to praise him. Qur Caesar, the Supreme Court, unlike Shakespeare’s
Julius, does not call for a funeral oration, because the warnings of lions in the
streets—instead of under the throne—were timely heeded as well as sounded.
Caesar was thus able to rally his friends to fend off the death strokes that the
conspirators would have inflicled. The conspiratorial leaders were the members
of the Council of State Governments. The daggers they proposed to use were
the chief justices of the various high State courts, to whom they would entrust,
under the resounding label of “the Court of the Union,” the power to review
judgments of the Supreme Court of the United States whenever that tribunal
dared to inhibit the power of the States. It shouid be made clear that the chief
justices of the States would be the instruments of the crime and not its perpetra-
tors. You will recall that when these chief justices spoke through their collec-
tive voice, the Conference of Chief Justices, in condemnation of some of the
transgressions of the Supreme Court, they asked only that the physician heal
himself. They did not propose any organic changes, however little they like the
Court’'s work. Their report stated : *

“When we turn to the specific field of the effect of judicial decisions on Federal-
State relationships we come at once to the question as to where power should
lie to give the ultimate interpretation to the Constitution and to the laws made in
pursuance thereof under the authority of the United States. By necessity and by
almost universal comnmon consent, these ultilnate powers are regarded as being
vested in the Supreme Court of the United States. Any other allocation of such
power wounld seem to lead to chaes.”

Even in the absence of Caesar's murder, however, it is possible to pose the
issue raised by Brutus; whether our Caesar has been unduly ambitious and
grasping of power? And implicit in this question is a second: If Caesar'’s
ambitions do constitute a threat to the republie, is assassination the appropriate
method for dealing with that threat?

The second question is easier of answer than the first. Whether Caesar be
guilty or not, it would seem patently clear that his murder, as proposed, roust
he resisted. Its consequences could only be costly and destructive civil conflict
resulting iu the creation of a new Caesar in the place of the old one, a new
Caesar not nearly so well-equipped to perform the task nor even so benevolent
as Julins himself,

It iz probably because of the obvious absurdity of the method cbosen for limit-
ing the Supreme Court’s powers that there is today eveu more unanimity in
opposition to the proposal than existed when Caesar was last attacked—not by
the current self-styled patricians, but by the plebeians under tbe leadership of
Franklin Delano Roosevelt. For then it was only the conservatives that came to
the defense of the Court ; the liberals were prepared to deatroy it. Today, as Prof.

! Report of the commitiee on Federai-State Relationships as Affected by Judicial De-
cigions, August 1958,
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Charles Black has made clear, even if in rather patronizing tones, the conserva-
tives are solidly lined up in defense of an institution many of whose decisions are
repugnant to them.” The conservatives would seem to be concerned with the
preservation of the ipnstitution; the liberals with the preservation of the benefits
that the current Court has awarded them. For the latter the contents of Caesar’s
will appears to make the difference.

It would seem, therefore, that only those close to the lunatic fringe, the
Birchers and the White Citizens Councils and others of their ilk, are prepared
to support the purported court-of-the-union plap, Even in the Council of State
Governments the proposed amendment was supported by a majority of only
one vote. The few legislatures that have voted in support of this amendment are
those normally concerned with their war on Robin Hood and similarly dangerous
radicals. I do not mean to suggest that the Court is not in danger of being
restrained. But I do think that the proposed method of destruction is not a very
real threat unless this country is already closer to Gibbon’s Rome than to
Caesar's.

On the other hand, to say that the plan for a Court of the Union is an absurdity
is not to answer the question whether Caesar suffers from an excess of amhitions,
The great debate called for by the Chief at the American Law Institute meeting
last May has not really concerned itself with this problem. The great debate has
taken the form of rhetorical forays. Each side argues that the proposed limita-
tion on the powers of the Court would result in the removal of national power
and the enhancement of the power of the States, The forces of Cassius and
Brutus argue that this is a desirable result because the dispersal of government
power is the only means of assuring that individual liberty will not be trodden
under the tyrannous boots of socialist egalitarianism. Antony contends that
the adoption of the proposals would be to return us to fragimented confederation
impotent to carry on the duties of governments in the world of the 20th century,
Roosevelt’s words about a “horse and buggy era” are this time used in defense
of the Court. With all due respect, I submit that the essential question remains
unanswered. The Talmud tells us that ambition destroys ity possessor. Does the
Court’s behavoir invite 1ts own destruction?

Iu what ways is it charged that this Caesar seeks for power that does not
belong to him? Some such assertions can be rejected as the charges of disap-
pointed suitors, But there are others that cannot be so readily dismissed on the
ground of the malice of claimant. Allow me to itemize a few of the latter to-
gether with some supporting testimony :

Item, The Court has unreasonably infringed on the authority committed by
the Constitution to other branches of the Government,

Listen to one of the recent witnesses:

“The claim for judicial relief in this case strikes at one of the fundamental
doctrines of our system of government, the separation of powers. In upholding
the claim, the Court attempts to effect reforms in a field in which the Constitu-
tion, as plainty as can be, has committed exclusively to the political process.

“This Court, no less than all other branches of the Government, is bound by
the Constitution. The Constitution does not confer on the Court blanket authority
to step into every situation where the political branch may have fallen short. The
stability of this institution ultimately depends not only upon its being alert to
keep the other branches of Government within constitutional bounds but equally
upon recognition of the limitations on the Court’s own functions in the con-
stitutional system.”

This is not the charge of a Georgia legislator. These are the words of Mr.
Justice Harlan, spoken as recently as last February 17, in Wesberry v. Senders.’

Item. The Supreme Court has severely and unnecessarily limited the power of
the States to enforce their criminal laws,

Thus one recent critic had this to say:

“The rights of the States to develop and enforce their own judicial procedures,
consistent with the 14th amendment, have long been recoghized as essential to
the coneept of a healthy federalism. Those rights are today attenuated if not
obliterated in the name of a victory for the ‘struggle for personal liberty.’” But the
Constitution comprehends another struggle of equal importance and places on
(the Supreme Court) the burden of maintaining i{t—the struggle for law and

2 Black, The Qccasions of Justice 80 (1963).
2876 U.S, xxx, at xxx (1964).
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order, I regret that the Court does not often recognize that each defeat in that
struggle chips away inexcrably at the base of that very personal Hberty which
it seeks to protect. One is reminded of the exclamation of Pyrrhus: ‘One more
such victory * * * and we are utterly undone.’”

This, I should tell you, is not the conference of Chief Justices complaining
about the abuses of ¥ederal habeas cerpus practices; it is Mr. Justice Clark
expressing his dissatisfaction in Fay v. Noia.!

Item. The Court has revived the evils of “substantive due process,” the
cardinal sin committed by the Hughes Court, and the one that almost brought
about its destruction.

Here another expert witness has said:

“Finally, I deem this application ¢f ‘cruel and unusual punishment’ so novel
that I suspect the Court was hard put to find a way to ascribe to the framers of
the Constitution the result reached today rather than to its own notions of ordered
liberty. If this case involved economic regulation, the present Court’s allergy to
substantive due process would surely save the statute and prevent the Court
from imposing its own pbilosophical predilections upon State legislatures or
Congress, I fail to see why the Court deems it more appropriate to write into
the Constitution its own abstract notions of how best to handle the narcotics
problem, for it obvicusly cannot match either the States or Congress in expert
understanding.”

This is the hand as well as the voice of Mr. Justice White in Robinson v.
California.?

Item. The Court has usurped the powers of the National Legislature in re-
writing statutes to express its own policy rather than executing the decisions
made by the branch of Government charged with that responsibility.

Listen to two deponents whose right to speak to such an issue is not ordinarily
challenged,

“What the Court appears to have done is to ereate not simply a duty of inspec-
tion, but an absolute duty to discovery of all defects; in short, it has made the
B. & O. the insurer of the conditions of all premises aud equipment, whether
its own or others, upon which its employees may work. This is wholly salutary
principle of compensation for industrial injury incorporated by workmen's com-
peusation statutes, but it is not the one created by the FELA, which premises
liability upon negligence of the employing railroad. It is my view that, as a
matter of policy, employees such as the petitioner, who are injured in the course
of their employment, should be entitled to prompt and adequate compensation
regardlesy of the employer’s negligence aud free from traditional commonlaw
rules limiting recovery, But Congress has elected a different test of liability
which, until changed, courts are obliged to apply.”

No, those are not the words of Mr. Justice Frankfurter, but those of his suc-
cessor, Mr. Justice Goldberg, iu Shenker v. Baltimorce & Ohio R. Co.°

Listen to the same criticism in even more strident tones:

“The present case * * * will, I think, be marked as the baldest attempt by
judges in modern times to spin their own philosophy iuto the fabric of the law,
in derogation of the will of the legislature,”

Here we have Mr. Justice Douglas in dissent from the opinion of Mr, Justice
Black in Arizona v. California’

Item. The Court writes or rewrites law for the purpose of conferring benefits
on Negroes that it weuld not afford to others,

1 offer here some testimony endorsed by Justices Harlan, Clark, and Stewart,
in NAACP v. Buttons.?

“No member of this Court would disagree that the validity of State action
clainted to infringe righrs assured by the 14th amendment is to be judged by the
same basic constitutional standard whether or uot racial problems are involved.
No worse setback could befall the great principles established by Brown V.
Board of Education, 347 U.S, 483, than to give fairminded persous reasons to
think otherwise. With all respect. I helieve that the striking down of this Vir-
ginia statute canpot e squared wifh accepted constitutional doctrine in the
domain of State regulatory power over the legal professiou.

4372 U8, 391, 446—41’ (1963)

5 370 U.S. 860, 889 (1962).

0 374 U.S. zxx, at xxx (1963).
374 U.8, xxx, at Ixx (1963}.

8 3871 U.S. 419, 448 (1063).
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Item. The Court disregards precedents at will without offering adequate
reasons for change.

Mr. Justice Brennan puts his charge in short compass in Pan American Air-
weays v. United States.®

“The root error, as I see it, in the Court’s decision is that it works an extraor-
dinary and unwarranted depariure from the settled principles by which the
antitrust and regulatory regimes of law are accommodated to each other.”

Item. The Court uses its judgments not only to resolve the case before it but
to prepare advisory opinions or worse, advisory opinions that do not advise.

The testimony here includes the following :

“The Court has done little more today than to supply new phrases—impre-
cise in scope and uncertain in ineaning—for the habeas corpus vocahulary for
distriet court judges. And because they purport to establish mandatory require-
ments rather than guidelines, the testzs elaborated in the Court’s opinion run
the serious risk of becoming talismanie phrases, the mechanistic invocation of
which will alone determine whether or not a hearing is to be had.

“More fundamentally, the enunciation of an elaborate set of standards gov-
erning habeas corpus hearings is in no sense required, or even invited, in order
to decide the case * * * and the many pages of the Court’s opinion which set
these standards forth cannot, therefore, be justified even in terms of the normal
function of dictum. The reasons for the rule against advisory opinions which
purport to decide questions hot actually in issue are too well established to
need repeating at this late date.”

Thik is not the plea by academic followers of Herbert Wechsler for principled
decisions nor even an argument by Wechsler's opponents for ad hoe resolutions.
It is the view of Mr, Justice Stewart in Townsend v. Sain®

Item. Not unrelated to the charge just specified is the proposition that the
Court seeks out constitutional problems when it could very well rest judgment
on less lofty grounds.

Here is the Chief Justice himself speaking in Communist Party v. Subversive
Activities Control Board: "

“I do not believe that strongly feit convictions on constitntional questions or
a desire to shorten the course of this litigation justifies the Court in resolving
any of the constitutional questions presented so long as the record makes mani-
fest, as I think it does, the existence of nonconstitutional questions upon which
this phase of the proceedings should be adjudicated. I do not think that the
Court’s action can be justified.”

Item. The Court has unduly ecircumscribed the congressional power of in-
vestigation.

The testimony I offer here is not that of the chairman of the House Un-Ameri-
can Affairs Committee nor that of the Birch Society. It derives from Mr. Justice
White’s opinion in Gibson v. Floride Investigetion Commitice:

“The net effect of the Court’s decision is, of course, to insulate from effective
legislation the time-proven skills of the Communist Party in subverting and
eventually controlling legitimate organizations. Until such a group, chosen as
an object of Communist Party action, has been effectively reduced to vassalage,
legisiative bodies may seek no information from the organization under attack
by duty-bound Communists, When the job has been done, and the legislative
committee can prove it, it then has the hollow privilege of recording another
victory for the Communist Party, which both Congress and this Court have
found to be an organization under the direction of a foreign power, dedicated
to the overthrow of the Government if necessary by force and violence.”

Item, T will close the list with the repeated charge that the dne process
clause of the 14th amendment as applied by the Court consists only of the
‘“evanescent standards” of each judge’s notions of natural law. The charge
is most strongly supported by the opinions of Mr. Justice Black in Adamson v.
California ™ and Rochin v. California,” to which I commend you,

I cloge the catalog not becaunse it is exhausted. These constitute but a small
part of Brutus’' indictment and an even smaller proportion of the witnesses pre-
pared to testify to the Court's grasp for power. These witnesses are impresgive,

? 371 U.S, 296, 310 (1963).

10372 1.8, 208, 427 (1968).
367 U.8. 1, 116 (1961),
12 372 U.B. 588, 585 (1963)
18332 U.8. 48 E
4342 U.8, 16 5 174 (19 2).
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however, for they are not enemies of the Court but part of it. Moreover, their
depositions may be garnered simply by thumbing the pages of the recent volumes
of the U.S. Reports, which is exactly the way that my partial catalog was
created.

Let me make clear that this testimony does not prove Caesar’s guilt, but only
demonstrates that these charges cannot be dismissed out of hand. The fact that
they are endorsed by such irresponsible groups as would support the proposed
constitutional amendment does not add to their validity. But neither does such
support invalidate them.

What then of Antony’s defenses of Caesar?

First is the propogition that our Caesar has done no more than perform the
duties with which he is charged. We have it from no less eminent an authority
than Paul Freund that the Court has not exceeded its functions and he defines
them thus:™

“First of all, the Court has a responsibility to maintain the constitutional
order, the distribution of public power and the limitation on that power.

“A second great mission of the Court iz to maintain a common market of
continental extent against State barriers or State trade preferences.

“In the third place there fails to the Court a vital role in the preservation of
an open society, whose government is to remain both responsive and respon-
gible. Responsive government requires freedom of expression; responsible gov-
ernment demands fairness of representation.”

And so, Professor Freund suggests, the Court has done no more than its duty
and he predicts that we shali be grateful to it: "

“The future is not likely to bring a lessening of government intervention in our
personal concerns. And as science advances into outer and inner space-—the far
reaches of the galaxy and the deep recesses of the mind—as physical controls be-
come possible over our genetic and our psychie constitutions we may have reason
to he thankful that some limits are set by our legal constitution., We may have
reason to be grateful that we are being equipped with legal controls, with decent
procedures, with access to the centers of decisionmaking, and participation in
our secular destiny, for our days and for the days we shall not see.”

It is not clear to me that the second defense is really different from the first.
Here we are met with the proposition that the Court, politically the least respon-
sible branch of government, has proved itself to be morally the most responsible.
In short, tbe Court has acted because the otber branches of government, State
and National have failed to act. And a parade of horribles would not he imag-
inary that marched before us the abuses that the community has rained on the
Negro; the evils of MeCarthyism and the continued restrictions on freedom of
thought committeed by the National Legislature; the refusal of the States and
the Nation to make it possible for the voices of the disenfranchised to be heard,
either by preventing groups from voting, or by mechanisms for continued control
of the legislature by the politically entrenched, including gerrymandering, and
subordination of majority rule by the filibuster and committee control of Con-
gress ; the police tacties that violate the most treasured rights of the human
personality, police tactics that we have all coudemned when exercised by the
Nazis and the Communists. This Iist too, may be eXtended almost to infinity.
There cin be little doubt that the other branches of Government have failed in
meeting some of their essential obligations to provide constitutional government.

The third defense is that which I have labeled the defense of Caesar's will. It
is put most frankly and tersely by Prof. John Roche in this way.”

“As a participant in American society in 1963—somewhbat removed from the
ahstract world of democratic political theory—I am delighted when the Supreme
Court takes action against bad policy on whatever constitutional basis it can
establish or inmvent, In short, I accept Aristotle’s dictum that the essence of
political tragedy is for the good to be opposed in the name of the perfect. Thus,
while I wish with Professors Wechsler and Kurland, inter alios, that Supreme
Court Justices could proceed on the same principles as British judges, it does not
unsettle or irritate me when they behave like Americans, Had I been a member
of the Court in 1954, I would unhesitatingly have supported the constitutional

:E;eutng, The Supreme Court Under Attack, 25 U. Pitt. L. Rev. 1, 5-6 (1988).
,at 7,

17 Roche, The Expatriation Cases : “Breathes There the Man With Soul So Dead?” 19683
Supreme Court Review, 325, 326 n. 4.
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death sentence on racial segregation even though it seems to me that in a
properly ordered democratic society this should be a task for the legislature. To
paraphrase 3t. Augustine, in this world one must take his breaks where he finds
them.”

There then are tbe pleadings. I do not pretend to a capacity to decide the cagse.
It certainly isn't ripe for summary judgment or judgment on the pleadings. I am
fearful only that if the case goes to issue in this manner, the result will be chaos
whichever side prevails, For, like Judge Learned Hand, I am apprehensive that
if nothing protects our democracy aod freedom except the bulwarks that tbe
Court can erect, we are doomed te¢ failure. Thus, I would answer the question
that purports to be mooted today, whether the court-of-the-union amendment
should be promulgated, in the words of that great judge:*

“And so, to sum up, I believe that for by far the greater part of their work
it is a condition upon the success of our system that the judges should be inde-
pendent; and I do not believe that their independence should be impaired
because of their constitutional function, But the price of this immunity, I insist,
is that they should not have the last word in those basic conflicts of ‘right and
wrong—between those whose endless war justice resides.” You may ask then what
will become of the fundamental principles of equity and fairplay which our
constitutions enshrine; and whether I seriously believe that unsupported they
will serve merely as counsels of moderation. I do not think that anyone can say
what will be left of those principtes; I do not know whether they will serve only
as counsels; but this muech I think I do know—that a society so riven that the
spirit of moderation is gone, no eourt can save; that a society where that spirit
flourishes, no court need save; that in a society which evades its responsibility
by thrusting upon the courts the nurture of that spirit, that spirit in the end
will perish.”

I find then that I have come neither to praige por to bury Caesar, I should
only remind those who would destroy Caesar of the self-destruction to which
the noble Brutus was brougbt; nor can the Antonys among us—who would use
Caesar for their own ends—rejoice at his ultimate fate. For Caesar himself, I
should borrow the advice given Cromwell by Worley : “I charge thee, ling away
ambition : By that sin fell the angels.”

BExHIEIT 40
[From U.,8, News & World Report, Mar. T, 1858]

FaMous JUDGE RERUKES SUPREME COURT
(By David Lawrence)

Judge Learned Hand, now retired, is one of the most eminent men ever to sit
on the federal bench. For many years he presided over the Second Circuit Court
of Appeals in New York, and his opinions were usually accepted by the Supreme
Court of the United States. Indeed his opinions came to be regarded by the legal
profession as among the most persuaslve expositions of “the law of the land.”

Recently Judge Hand delivered a series of three lectures before the students at
Harvard Law School. He dealt with tbe widely debated concept that the Su-
preme Court may “legislate” at will.

These lectures have just been published by the Harvard University Press.
While they are written in dispassionate and restrained phrases, the lesson con-
tained therein is unmistakable. It is one of sharp rebuke of the Supreme Court
for a tendency to set itseif up as a “third legislative chamber.”

Judge Hand issues a warning as to what the American citizen faces whenever
the Supreme Court not only restricts the right of legislative bodies to legislate
but itself assumes a legislative function.

Judge Hand does not confine his criticism merely to the present-day Supreme
Court. He points out that an 1894 opinion of the Court foreshadowed current
trends. He quotes the Court’s declaration at that time that a State Legislature’s
“determination as to what is a proper exercise of its police powers is not final
or conclusive, but is subject to the supervision of the couris.”

Judge Hand observes that “such a definition leaves no alternative to regard-
ing the court as a third legislative chamber,” He then notes the subsequent dis-

18 Hand, The Spirit of Liberty 164 (2d ed. 1953).
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avowals of such a doctrine by the Supreme Court and cites a 1952 opinion which
$ayy:

“Our recent decisions make plain that we do not sit as a superlegislature to
weigh the wisdom of legislation, nor to decide whether the policy which it
expresses offends the public welfare.”

Judge Hand remarks: “One would suppose that these decisions and the
opinions that aecompanied them would have put an end—at least when economic
interests only were at stake—to any judicial review of a statute hecause the
choice made [by Congress or the State Legislatures] between the values and
sacrifices in conflict did not commend itself to the Court’s notions of justice.”

Judge Hand finds, however, that the Supreme Court recently has not only pro-
ceeded to impose its own view of what is wise or unwise legislation, irrespective of
congtitutional powers, but seems to bave applied hostile rules where “property”
was involved and softer rules where “liberty” was at issue. He says:

“I cannot help thinking that it would have seemed a strange anomaly to
those who penned the words in the Fifth {Amendment] to learn that they
constituted severer resirictions as to Liberty than Property, especially now that
Liberty not only includes freedom from personal restraint, but enough economie
gecurity to allow its possesgor the enjoyment of a satisfactory life.

“] can see no more persuasive reason for supposing that a legislature is
a priori lessg qualified to choose hetween ‘personal’ than between economic values;
and there have been strong protests, to me unanswerable, that there is no con-
stitutional basis for asserting a larger measure of judicial supervision over the
first than over the second.”

Judge Hand puts his finger on the cases that today transcend all others as ex-
ampleg of usurpation of power by the Supreme Court. He says:

“The question arose in acute form in ‘The Segregation Cases.” In these decisiong
did the Court mean to ‘overrule’ the ‘legisiative judgment’ of States by its own
reappraisal of the relative values at stake? Or did it hold that it was alone
enough to invalidate the statutes that they had denied racial equality because the
[Fourteenth] Amendment inexorably exempts that interest from legislative
appraisal?

“It seems to me that we must assume that it did mean to reverse the ‘legis-
lative judgment’ by its own appraisal. It acknowledged that there was no reliable
inference to he drawn from the congressional debates in 1868 and it put its
decision upon the ‘feeling of inferiority’ that ‘segregation’ was likely to instill
in the minds of those who were educated as a group separated by their race alone.

“There is indeed nothing in the discussion [by the Supreme Court] that posi-
tively forbids the conclusion that the Court meant that racial eguality was a
value that must prevail against any conflictlng interest, but it was not necessary
to go to such an extreme. Plessy v. Ferguson [the 1896 case approving ‘separate
but equal’ facilities] was not overruled in form anyway; it ws distinguished
[differentiated] because of the increased importance of education in the 56 years
that had elapsed since it was decided.

“I do not see how this distinction can be reconclled with the notion tbat racial
equality is a paramount value tbat State Legislatures are not to appraise and
whose invasion is fatal to the validity of any statute.

“Whether the result would have been the same if the interests involved had been
economic, of course, I cannot say, but there can be no doubt that at least as to
‘Personal Rights’ the old doctrine seems to have been reasserted.

“It is curious that no mention was made of Section Three [of the Fourteenth
Amendment], which offered an escape from intervening, for it empowers Con-
gress to ‘enforce’ all the preceding sections by ‘appropriate legislation.’

“The Court must have regarded this as only a cumulative corrective, not being
disposed to divest itself of that power of review that it has so often exercised
and as often disclaimed.

“I must therefore conclude this part of what I have to say by acknowledging
that I do not know what the doctrine is as to the scope of these clauses; I can-
not frame any definition that will explain when the Court will assume the role
of a third legislative chamber and when it will limit its authority to keeping
Congress and the States within their aceredited authority.”

Judge Hand says he “has never been able to understand” on what hasis other
than as a “coup de main” the Supreme Court adopted the view that it may
actually legislate. By “coup de rnain,” he means, of course, arbitrary usurpation
of power.

Should we establish a ‘“third legislative chamber”? This is the penetrating
question asked by Judge Hand, but he adds quickly: “If we do need a third
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chamber it should appear for what it is, and not as the interpreter of inscrutable
prineiples.”

But Judge Hand doubts the wisdom of letting a judge “gerve as 4 communal
mentor” and deems inexpedient any such wider form of review based on the

" “moral radiation”™ of court decislons. Ile gives these reasons for his view:

“In the first place it is apparent, I submit, that in so far as it is made part
of the duties of judges to take sides in political controversies, their known or
expected convictions or predilections will, and indeed should, be at least one
determinant in their appointment and an important one.

“There has been plenty of past experience that confirms this; indeed, we have
become s0 used to it that we accept it as a matter of course,

“No doubt it is inevitable, however circumacribed his duty may be, that the
personal proclivities of an interpreter will to gome extent interject themselves
into the meaning he imputes to a text, but in very much the greater part of a
judge’s duties he is charged with freeing himself as far as he can from all per-
sonal preferences, and that becomes difficult in proportion as these are strong.

“The degree to which he will secure compliance with his commands depends
in large measure upon how far the community believes him to be the mouthpiece
of a public will, conceived as a resultant of many conflicting strains that have
come, at least provisionally, to a congensus.

“This sanction disappears in so far as it is supposed permissible for him covert-
1y to smuggle into his decigions his personal notions of what is desirable, how-
ever disinterested personally those may be.

“Compliance will then much more depend upon a resort to force, not a desirable
expedient when it can be avoided.”

Those last words could apply to the use of troops at Little Rock, which cer-
tainly was “not a desirable expedient” and could have been avoided.

There seems no doubt that Judge Hand would like to see the Supreme Court
adhere to its basic function of interpreting legislation without adding laws not
written by the people’s legislatures. He evidently deplores the tendency to vest
political power in the Supreme Conrt of the United States whose Justices are ap-
pointed for life. He concludes:

“For myself it would be most irksome to be ruled by a bevy of Platonie Guard-
ians, even if I knew how to choose them, while I assuredly do not. If they were
in charge, I should miss the stimulus of living in a society where I have, at least
theoretically, some part in the direction of public affairs.

“Of eourse I know how illusory would be the belief that my vote determined
anything ; but nevertheless when I go to the polls I have a satisfaction in the
sense that we are all engaged in a2 common venture.”

Judge Hand has rendered a great service to contemporary understanding of the
true limits of the Supreme Court’s powers, For there are limits, and the Congress,
acting for the people, can and should impose such limits lest we fall victim
to absolutism in our own institutions.

ExHBIT 41

{From U.B. News & World Report, Oct, 24, 1858]

How U.S. Jupges FEEL ABOUT THE SUPREME COURT

(A critical attitude toward the Supreme Court is now found to eXist among
federal judges. Thig is revealed in a poll by “U.8. News & World Report.” The
poll asked federal judges whether they agreed with a report adopted recently
by 36 State chief justices. That report criticized the Supreme Court for playing
a “role of policy maker.” Of federal judges who expressed an opinion, 54 per
cent agreed with that criticism. Replying to the poll were 128 judges representing
all regions of the country.)
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A poll of judges in federal courts indicates that a majority of the judges who
expressed an opinion are critical toward the Supreme Ceourt of the U.S,

This majority agreed with the conclusion of a report by 36 State chief justices
that the Supreme Court “too often has tended to adopt the role of policy maker
without proper judicial restraint.”

A minority of judges who replied disagreed with that conclusion.

There are 351 judges, active and retired, on U.8, district courts and U.8. circuit
courts of appeals, These were asked by “U.8. News & World Report,” in a mail
questionnaire, whether they agreed or disagreed with conclusions in a report
approved by the Conference of Chief Justices of State Supreme Courts,

This report, critical of the Supreme Court of the U.S, was approved, 36 to 8,
in a formal vote by the Chief Justices of State Supreme Courts zt their annual
meeting last August. Four justices were not present at the vote; two abstained.

Full text of the report itself, more than 11,000} words, was mailed hy “U.S.
News & World Report” along with the questionnaire to all federal judges.

Bach federal district and circuit judge was asked simply to mark an “X” be-
fore the statement “I agree” or *I disagree” with the conclusions of the report
adopted hy the Conference of State Chief Justices, This report did not directly
concern itself with the issue of segregation of races in schools, nor did it mention
the Supreme Court decision in the desegregation cases. It did criticize the Su-
preme Court for lack of “proper judicial restraint” in rulings that deal with
the “extent and extension of federal power, and the supervision of State action
by the Supreme Court hy virtue of the Fourteenth Amendment.”

In the poll by U.8. News & World Report,” replies were received from 128
judges, or 36.5 per cent of those polled. Replies were representative of all regions
and of the full membership of judges of the U.8. district courts as well as of
Judges of U.S. circuit courts of appeals.

Of all those who answered the questionnaire ;

Forty-six per cent expressed agreement with the conclusions of chief fustices
of State supreme courts.

Thirty-nine per cent disagreed with the State chief justices.

Fifteen per cent preferred not to express any view,

Of all those who did express an opinion :

Fifty-four per cent agreed with the report of the State chief justices, which
said that the Supreme Court of U.S. “too often has tended to adopt the role of
policy maker without proper judicial restraint.”

Forty-six per cent disagreed with this conclusion.

By regions, the judges voted this way :

From Washington, D.C., replies were received from 38.5 per cent of the 26
judges sitting on U.8. district courts and U.S. circuit courts of appeals.

Of those in Washington, D.C., who replied : .

Eighty per cent agreed with the chief justices of the State supreme courts in
their criticism of the Supreme Court of U.8.

Twenty per cent disagreed.

There were no replies received from the “no opinion” category. :

It is in the nation’s capital that judges are most closely in contact with the
Supreme Court of U.3.

In the South, 5¢ per cent of the federal judges replied.

Of those who replied from the South : .

Fifty-ive and one-half per cent agreed with the report of the Statg chief
justices that the Supreme Court of U.8. has acted without proper judicial
restraint.

Twenty-eight per cent 6f Judges in the South disagreed.

Sixteen and one-half per cent mailed hack the questionnaire hut preferred not
to express a view,

(States of South: Ala., Ark., Fla,, Ga,, La., Miss,, N.C,, 8.C,, Tenn., Tex,, Va.)

Outside the South, 33 per cent of the judges replied.

Of those who replied from outside the South : .

Forty-two and four-tenths per cent agreed with the report of the State chief
justices in their criticism of the Supreme Court of U.8.
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Forty-three and one-half petcent disagreed.

Fourteen and one-tenth per cent who replied preferred not to express a view,

Of those outside the South who did express their views:

Forty-nine and four-tenths per cent agreed with the State chief justices.

Fifty and six-tenths per cent disagreed.

Gallup eppraisel. A response of 36.5 per cent to a mail poll is rated by those
whose business it is to conduct polls as “very good indeed.”

George Gallup, Director of the American Institute of Public Opinion, when
asked prior to the completion of the above poll to evaluate mall guestionnaires
generally, said this:

“A mail return which receives from 20 to 30 per cent of replies is about aver-
age. Anything from 30 to 40 per cent is very good.

“A questionnaire to which the recipient can give an offhand reply will get bet-
ter results than a questionnaire which requires the recipient to read any lengthy
document before replying. If you get a 30 to 40 per cent return, therefore, when
there is a lengthy document accompanying the questionnaire, to be read by the
recipient, I should say the results would be very good, indeed.”

A mail poll drawing replies from 36.5 per cent of all federal judges other than
those on the Supreme Court of U.S. itself is described by professional samplers
of opinion as providing a fair measure of opinion of all the judges polled.

What the poll tells. The poll of U.S. district judges and judges on the U.S. cir-
cuit courts of appeals, as a result, shows this:

A majority of federal judges participating in the poll are agreed that the
Supreme Court “too often” has not exercised “proper judicial restraint” in ex-
ercising its power to make policy.

This majority approved the statement of the 38 chief justices of State supreme
courts that “in the light of the immense power of the Supreme Court and its
practical non-reviewability in most ipstances, no more important obligation rests
upon it, in our view, than that of careful moderation in the exercise of its policy-
making role.”

A majority of federal judges participating likewise agrees with the report of
the chief justices of State supreme courts when it says: “We are not alone in our
view that the Court, in many cases arising under the Fourteenth Amendment, has
assumed what seem to us primarily legislative powers,”

The poll made by “U.8. News & World Report” was conducted by the mail to
determine whether or not federal judges agreed or disagreed with the formal poll
of State chief justices in the view expressed in their report that the Supreme
Court is extending the power of the Federal Government at expencge of the in-
dividual States “without proper judicial restraint.”

Crities of eriticism. The New York “Times” is reported to have made an effort
through its own reporters to dissuade judges from participating in the poll.
“Times" reporters called by telephone a number of judges and, some of these
judges say, argued with tbem that they would not reply.

While the poll by “U.3. News & World Report” was in progress, the New York
“Times” printed a story under a headline: “Judges Angered by Poll on Court,
More Than a Score Express Indignation over Magazine Survey on Critical Re-
port.” This story said that New York “Times” reporters had “sampled” federal
jundges in “several cities.” The article expressed the opinion that not a quarter
of those polled would reply. In Washington another newspaper, the “Post and
Times Herald,” also polled some of the federal judges about the “U.8. News &
World Report” poll. The “Post and Times Herald” predicted that “less than a 20
per cent return” would be received.

The “U.8. News & World Report” poll was conducted in confidence, and judges
were not asked to sign their names. A substantial number, nonetheless, did sign
their names after checking the answer.

‘The Supreme Court of U.S. many times in the past, as now, has been a center
of controversy over the use of its power. The report of chief justices of State
supreme courts and the poll of judges on federal courts below the Supreme Court
reveal a strong undercurrent of criticism of the Supreme Courf among judges
themselves. The report of the State chief justices was printed in full text in the
October 3 issue of “U.S. News & World Report.”
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ExumpiT 42 |

WARDEN, MARYLAND PENITENTIARY
v. HAYDENXN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT.

No. 480. Argued April 12, 1967.—Decided May 29, 1967.

The police were informed that an armed robbery had oceurred and
that the suspect, respondent, had thereafter cntered a certain
house. Minutes later they arrived there and were told by respond-
ent's wife that she had no objection to their searching the house.
Certain officers arrested respondent in an upstairs bedroom when
it became clear he was the only man in the house. Others simul-
taneously searched the first floor and cellar. One found weapons in
a fush tank; another, looking “for & man or the money,” found in
s washing machine clothing of the type the suspect was said to
have worn. Ammunition was also found. These items were admit-
ted into evidence without objection at respondent’s trial which re-
sulted in his conviction. After unsuccessful state court proceed-
ings respondent sought and was denied habeas corpus relief in
the District Court. The Court of Appeais found the search lawful,
but reversed on the ground that the clothing seized during the
search was immune from seizure, being of “evidential value only.”
Held: ’

1. “The exigencies of the situation,” in which the officers were
in pursuit of a suspected armed felon in the house which he had
entered only minutes before they arrived, permitted their warrant-
less entty and search. MeDonald v, United States, 335 U. 8. 451,
456. Pp. 298-300.

2. The distinction prohibiting seizure of items of only evi‘dential
value and allowing seizure of instrumentalities, fruits, or contra-
band is no longer accepted as being required by the Fourth
Amendment. Pp. 300-310. :

(a) There is no rational distinction between a search for
“mere evidence” and one for an “instrumentality” in terms of the
privacy which is safeguarded by the Fourth Amendment; nor
does the language of the Amendment itself make such a distinc-
tion. Pp. 301-302.

(b) The clothing items involved here are not “testimonial”
ar “communicative” and their introduction did not compel respond-

ent to become a witness against himself in violation of the Fifth
Amendment. Schmerber v. California, 384 U.8.757. Pp. 302-303.

1



908

Opinion of the Court.

(¢} The premise that property interestz control government'’s
search and seizure rights, on which Gouled v. United States, 255
U. 8. 298, partly rested, is no longer controlling as the Fourth
Amendment’s principal object is the protection of privacy, not
property. Pp. 303-306.

(d) The related premise of Gouled that government may not
seize evidence for the purpose of proving crime has also been
discredited. The Fourth Amendment does not bar a search for
that purpose provided that there is probable cause, as there was
here, for the belief that the evidence sought will aid in a par-
ticular apprehension or conviction. Pp. 306-307.

{e) The remedy of suppression, with its limited, functional
consequence, has made possible the re]ectlon of both the related
Gouled premises. P. 307.

(f) Just as the suppression of evidence does not requlre the
return of such items as contraband, the introduction of “mere
evidence” does not entitle the State to its retention if it is being
wrongfully withheld. Pp. 307-308.

(2) The numercus and confusing exceptions to the “mere
evidence” limitation make it questionable whether it affords any
meaningful protection. P. 309.

363 F. 2d 647, reversed. -

Franklin Goldstein, Assistant Attorney General of
Maryland, argued the cause for petitioner. With him on
the brief was Francis B. Burch, Attorney General.

Albert B. Turnbull, by appointment of the Court, 385
U. S. 985, argued the cause and filed a brief for respond-
ent, pro hac vice, by special leave of Court.

Ralph S. Spritzer, by special leave of Court, argued
the cause for the United States, as amicus curiae, urging
reversal. With him on the brief were Solicitor General
Marshall, Assistant Attorney General Vinson, Nathan
Lewin and Beatrice Rosenberg.

MRr. JusticE BRENNAN delivered the opinion of the
Court.

We review in this case the validity of the proposition
that there is under the Fourth Amendment a “distinction
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between merely evidentiary materials, on the one hand,
which may not be seized either under the authority of a
search warrant or during the course of a search incident
to arrest, and on the other hand, those objects which
may validly be seized including the instrumentalities and
means by which a erime is committed, the fruits of crime
such as stolen property, weapons by which escape of the
person arrested might be effected, and property the
possession of which is a crime.”?

A Maryland court sitting without a jury convicted
respondent of armed robbery. Items of his clothing,
a cap, jacket, and trousers, among other things, were
seized during a search of his home, and were admitted
in evidence without objection. After unsuccessful state
court proceedings, he sought and was denied federal
habeas corpus relief in the District Court for Maryland.?
A divided panel of the Court of Appeals for the Fourth
Circuit reversed. 363 F. 2d 647. The Court of Appeals
believed that Harris v, United States, 331 U. S. 145, 154,
sustained the validity of the search, but held that re-
spondent was correct in his contention that the clothing
seized was improperly admitted in evidence because the
items had “evidential value only” and therefore were not

- ]

. “Harris v. United States, 331 U. 8. 145, 154; see also Gouled v.
United States, 255 U. 8. 208; United States v. Lefkowitz, 285 U. 8.
452, 465-466; United States v. Rabinowitz, 339 U. 8. 56, 64, n. 6;
Abel v. United States, 362 U. 8. 217, 234-235.

1 Hayden did not appeal from his conviction. He first sought
relief by an application under the Maryland Post Conviction Pro-
cedure Act which was denied without hearing. The Maryland Court
of Appeals reversed and remanded for a hearing. 233 Md. 613, 195
A. 2d 692. The trial court denied relief after hearing, concluding
“that the search of his home and the seizure of the articles in ques-
tion were proper.” His application for federal habeas corpus relief
resulted, after hearing in the District Court, in the same conclusion.
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lawfully subject to seizure. We granted certiorari. 385
U. 8. 926. We reverse.®
I

About 8 a. m. on March 17, 1962, an armed robber
entered the business premises of the Diamond Cab Com-
pany in Baltimore, Maryland. He took some $363 and
ran. Two cab drivers in the vicinity, attracted by shouts
of “Holdup,” followed the man to 2111 Cocoa Lane.
One driver notified the company dispatcher by radio
that the man was a Negro about 5’8" tall, wearing a
light cap and dark jacket, and that he had entered the
house on Cocoa Lane. The dispatcher relayed the infor-
mation to police who were proceeding to the scene of the
robbery. Within minutes, police arrived at the house in
a number of patrol cars. An officer knocked and an-
nounced their presence. Mrs. Hayden answered, and the
officers told her they believed that a robber had entered
the house, and asked to search the house. She offered
no objection.* :

t The Btate claims that, since Hayden failed to raise the search
and seizure question at trial, he deliberately bypassed state remedies
and should be denied an opportunity to assert his ¢laim in federal
court, See Henry v, Mississippi, 379 U. 8. 443; Fay v. Noia, 372
U. 8. 391. Whether or not the Maryland Court of Appeals actually
intended, when it reversed the state trial court’s denial of post-
conviction relief, that Hayden be afforded a hearing on the merits
of his cleim, it is clear that the trial court so understood the order
of the Court of Appeals. A hearing was held in the state courts,
and the claim denied on the merits. In this circumstance, the Fourth
Circuit was correct in rejecting the State’s deliberate-bypassing claim.
The deliberate-bypass rule is applieable only “to an applicant who
has deliberately by-passed the orderly procedure of the state courts
and in so doing has forfeited his state court remedies” Fay v. Noig,
supra, 372 U. 8, at 438. (Emphasis added.) But see Nelson v,
California, 346 F. 2d 73, 82 (C. A. 9th Cir. 1963).

*The state postconviction court found that Mrs. Hayden “gave
the policeman permission to enter the home.” The federal habeas
corpus court stated it “would be justified in accepting the findings
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The officers spread out through the first and second
floors and the cellar in search of the robber. Hayden
was found in an upstairs bedroom feigning sleep. He
was arrested when the officers on the first floor and in
the cellar reported that no other man was in the house.
Meanwhile an officer was attracted to an adjoining bath-
room by the noise of running water, and discovered a
shotgun and a pistol in a flush tank; another officer who,
according to the District Court, “was searching the cellar
for a man or the money” found in a washing machine a
jacket and trousers of the type the fleeing man was said
to have worn. A clip of ammunition for the pistol and
a cap were found under the mattress of Hayden’s bed,
and ammunition for the shotgun was found in a bureau
drawer in Hayden’s room. All these items of evidence
were introduced against respondent at his trial.

II.

We agree with the Court of Appeals that neither the
entry without warrant to search for the robber, nor the
search for him without warrant was invalid. Under the
circumstances of this case, “the exigencies of the situa-
tion made that course imperative.” McDonald v. United
States, 335 U. 8. 451, 456. The police were informed
that an armed robbery had taken place, and that the
suspect had entered 2111 Cocoa Lane less than five
minutes before they reached it. They acted reasonably
when they entered the house and began to search for a
man of the description they had been given and for
weapons which he had used in the robbery or might use
against them. The Fourth Amendment does not require
police officers to delay in the course of an investigation

of historical fact made by Judge Sodaro on that issue . . . ,” but
concluded that resolution of the issue would be unnecessary, because
the officers were “justified in entering and searching the house for
the felon, for his weapons and for the fruits of the robbery.”
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if to do so would gravely endanger their lives or the lives
of others. Speed here was essential, and only a thorough
search of the house for persons and weapons could have
insured that Hayden was the only man present and that
the police had control of all weapons which could be used
against them or to effect an escape.

We do not rely upon Harris v. United States, supra,
in sustaining the validity of the search. The principal
issue in Harris was whether the search there could prop-
erly be regarded as incident to the lawful arrest, sinee
Harris was in custody before the search was made and
the evidence seized. Here, the seizures occurred prior to
or immediately contemporaneous with Hayden's arrest,
as part of an effort to find a suspected felon, armed,
within the house into which he had run only minutes
before the police arrived. The permissible scope of
search must, therefore, at the least, be as broad as may
reasonably be necessary to prevent the dangers that the
suspect at large in the house may resist or escape.

It is argued that, while the weapons, ammunition, and
cap may have been seized in the course of a search for
weapons, the officer who seized the clothing was search-
ing neither for the suspect nor for weapons when he
looked into the washing machine in which he found the
clothing. But even if we assume, although we do not
decide, that the exigent circumstances in this case made
lawful a search without warrant only for the suspect or
his weapons, it cannot be said on this record that the
officer who found the clothes in the washing machine
was not searching for weapons, He testified that he
was searching for the man or the money, but his failure
to state explicitly that he was searching for weapons, in
the absence of a specific question to that effect, can
hardly be accorded controlling weight. He knew that
the robber was armed and he did not know that some
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weapons had been found at the time he opened the
machine.* In these circumstances the inference that he
was in fact also looking for weapons is fully justified.

IIL

We come, then, to the question whether, even though
the search was lawful, the Court of Appeals was correct
in holding that the seizure and introduction of the items
of clothing violated the Fourth Amendment because
they are “mere evidence.” The distinction made by
some of our cases between seizure of items of evidential
value only and seizure of instrumentalities, fruits, or
contraband has been ecriticized by courts® and com-
mentators.” The Court of Appeals, however, felt “obli-
gated to adhere to it.” 363 F. 2d, at 655. We today
reject the distinction as based on premises no longer

% The officer was asked in the District Court whether he found the
money. He answered that he did not, and stated: “By the time
I had gotten down into the basement I heard someone say upstairs,
‘There’s a man up here.'” He was asked: “What did you do then?”
and answered: “By this time I had already discovered some clothing
which fit the description of the clothing worn by the subject that
we were looking for . . . " It is clear from the record and from
the findings that the weapons were found after or at the same time
the police found Hayden.

* People v. Thayer, 63 Cal, 2d 635, 408 P, 2d 108, cerl. denied,
384 U. 8. 908; State v. Bisaccia, 45 N. J. 504, 213 A. 2d 185. Com-
pare United States v. Poller, 43 F. 24 911, 914 (C. A. 2d Cir. 1930).

TE. g., Chafee, The Progress of the Law, 1919-1922, 35 Harv, L.
Rev. 673 (1922); Kamisar, The Wiretapping-Eavesdropping Prob-
lem: A Professor's View, 44 Minn. L. Rev. 891, 914-918 (1960);
Kaplan, Search and Seizure: A No-Man's Land in the Criminal Law,
49 Calif. L. Rev. 474, 478 (1961); Comment, 45 N. C. L. Rev. 512
(1967); Comment, 66 Col. L. Rev. 355 {1966) ; Comment, 20 U. Chi.
L. Rev. 319 (1953); Comment, 31 Yale L. J. 518 (1922). Compare,
¢. g., Fraenkel, Concerning Searches and Seizures, 34 Harv, L. Rev.
361 (1921); Note, 54 Geo. L. J. 593 (1966).
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accepted as rules governing the application of the Fourth
Amendment.®

We have examined on many occasions the history and
purposes of the Amendment.® It was a reaction to the
evils of the use of the general warrant in-England and
the writs of assistance in the Colonies, and was intended
to protect against invasions of “the sanctity of a man’s
home and the privacies of life,” Boyd v. United States,
116 U. S. 616, 630, from searches under indiscriminate,
general authority. Protection of these interests was
assured by prohibiting all “unreasonable” searches and
geizures, and by requiring the use of warrants, which
particularly describe “the place to be searched, and
the persons or things to be seized,” thereby interpos-
ing “a magistrate between the citizen and the police,”
‘McDonald v. United States, supra, 335 U. 8., at 455.

Nothing in the language of the Fourth Amendment
supports the distinction between “mere evidence” and
instrumentalities, fruits of crime, or contraband. On its
face, the provision assures the “right of the people to be
secure in their persons, houses, papers, and effects . . . )"
without regard to the use to which any of these things are
applied. This “right of the people” is certainly unrelated
to the “mere evidence” limitation. Privacy is disturbed
no more by a search directed to a purely evidentiary
object than it is by a search directed to an instrumen-

8 This Court has approved the seizure and introduction of items
having only evidential value without, however, considering the va-
hdity of the distinetion rejected today. See Schmerber v, Cakifornia,
384 U. 8. 757; Cooper v. California, 386 U. 8. 58.

*E. g, Stanford v. Tezas, 379 U. 8. 476, 481485; Marcus v.
Search Warrant, 387 U. 8. 717, 724-729; Frank v. Maryland, 359
U. 8. 360, 383-365. See generally Lasson, The History and Develop-
ment of the Fourth Amendment to the United States Constitution
{1937) ; Landynski, Search and Seizure and the Bupremé Court (1966).
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tality, fruit, or contraband. A magistrate can intervene
in both situations, and the requirements of probable
cause and specificity can be preserved intact. More-
over, nothing 'in the nature of property seized as evi-
dence renders it more private than property seized, for
example, as an instrumentality; quite the opposite may
be true. Indeed, the distinction is wholly irrational,
gince, depending on the circumstances, the same “papers
and effects” may be “mere evidence” in one case and
“instrumentality” in another. See Comment, 20 U. Chi.
L. Rev. 319, 320-322 (1953).

In Gouled v. United States, 255 U. 8. 298, 309, the
Court said that search warrants “may not be used as a
means of gaining access to a man’s house or office and
papers solely for the purpose of making search to secure
evidence to be used against him in a criminal or penal
proceeding . . . .” The Court derived from Boyd v.
United States, supra, the proposition that warrants
“may be resorted to only when a primary right to such
search and seizure may be found in the interest which
the public or the complainant may have in the. property
to be seized, or in the right to the possession of it, or
when a valid exercise of the police power renders posses-
sion of the property by the accused unlawful and pro-
vides that it may be taken,” 255 U. 8., at 309; that is,
when the property is an instrumentality or fruit of crime,
or contraband. Since it was “impossible to say, on the
record . . . that the Government had any interest” in
the papers involved “other than as evidence against the
accused . . . ,” “to permit them to be used in evidence
would be, in effect, as ruled in the Boyd Case, to compel
the defendant to become a witness against himself.”
Id., at 311.

The items of clothing involved in this case are not
“testimonial” or “communicative” in nature, and their
introduction therefore did not compel respondent to be-
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come a witness against himself in violation of the Fifth
Amendment. Schmerber v. California, 384 U, S. 757.
This case thus does not require that we consider whether
there are items of evidential walue whose very nature
precludes them from being the object of a reasonable
search and seizure,

The Fourth Amendment ruling in Gouled was based
upon the dual, related premises that historically the right
to search for and seize property depended upon the asser-
tion by the Government of a valid claim of superior
interest, and that it was not enough that the purpose of
the search and seizure was to obtain evidence to use in
apprehending and convicting criminals. The common
law of search and seizure after Entick v. Carrington, 19
How. St. Tr. 1029, reflected Lord Camden’s view, derived
no doubt from the political thought of his time, that the
“great end, for which men entered into society, was to
secure their property.” [Id., at 1066. Warrants were
“allowed only where the primary right to such a search
and seizure is in the interest which the public or com-
plainant may have in the property seized.” Lasson,
The History and Development of the Fourth Amend-
ment to the United States Constitution 133-134. Thus
stolen property—the fruits of crime—was always subject
to seizure. And the power to search for stolen property
was gradually extended to cover “any property which the
private citizen was not permitted to possess,” which in-
cluded instrumentalities of crime (because of the early
notion that items used in crime were forfeited to the
State) and contraband. Kaplan, Search and Seizure:
A No-Man’s Land in the Criminal Law, 49 Calif, L. Rev.
474, 475. No separate governmental interest in seizing
evidence to apprehend and convict eriminals was recog-
nized; it was required that some property interest be
asserted. The remedial structure also reflected these dual
premises. Trespass, replevin, and the other means of
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redress for persons aggrieved by searches and seizures,
depended upon proof of a superior property interest. And
since a lawful seizure presupposed a superior claim, it was
inconceivable that a person could recover property law-
fully seized. As Lord Camden pointed out in Entick v.
Carringlon, supra, at 1066, a general warrant enabled “the
party’s own property [to be] seized before and without
conviction, and he has no power to reclaim his goods,
even after his innocence is cleared by acquittal.”

_ The premise that property interests control the right
of the Government to search and seize has been dis-
credited. Searches and seizures may be “unreasonable”
within the Fourth Amendment even though the Govern=
ment asserts a superior property interest at common
law. We have recognized that the principal object of
the Fourth Amendment is the protection of privacy
rather than property, and have increasingly discarded
fictional and procedural barriers rested on property con-
cepts. See Jones v. United States, 362 U. S. 257, 266;
Silverman v. United States, 365 U. S, 505, 511. This
shift in emphasis from property to privacy has come
about through a subtle interplay of substantive and pro-
cedural reform, The remedial structure at the time even
of Weeks v. United States, 232 U. S. 383, was arguably
explainable in property terms. The Court held in Weeks
that a defendant could petition before trial for the return
of his illegally seized property, a proposition not neces-
sarily inconsistent with Adams v. New York, 192 U. 8.
585, which held in effect that the property issues involved
in search and seizure are collateral to a criminal proceed-
ing.** The remedial structure finally escaped the bounds
of common law property limitations in Silverthorne

10 Both Weeks and Adams were written by Justice Day, and joined
by several of the same Justices, including Justice Holmes.
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Lumber Co. v. United States, 251 U. 8. 385, and Gouled
v. United States, supra, when it became established that
suppression might be sought during a eriminal trial, and
under circumstances which would not sustain an action
in trespass or replevin. Recognition that the role of the
Fourth Amendment was to protect against invasions of
privacy demanded a remedy to condemn the seizure in
Silverthorne, although no possible common law claim
existed for the return of the copies made by the Govern-
ment of the papers it had seized. The remedy of sup-
pression, necessarily involving only the limited, functional
consequence of excluding the evidence from trial, satisfied
that demand. )

The development of search and seizure law since Stlver-
thorne and Gouled is replete with examples of the trans-
formation in substantive law brought about through the
interaction of the felt need to protect privacy from
unreasonable invasions and the flexibility in rulemaking
made possible by the remedy of exclusion. We have
held, for example, that intangible as well as tangible
evidence may be suppressed, Wong Sun v, United States,
371 U. S. 471, 4854886, and that an actual trespass under
local property law is unnecessary to support a remediable
violation of the Fourth Amendment, Silverman v. United
States, supra. In determining whether someone is a
“person aggrieved by an unlawful search and seizure”
we have refused “to import into the law . . . subtle dis-
tinctions, developed and refined by the common law in
evolving the body of private property law which, more
than almost any other branch of law, has been shaped by
distinctions whose validity is largely historical.” Jones
v. United States, supra, 362 U. 8., at 266. And with
particular relevance here, we have given recognition to
the interest in privacy despite the complete absence of a
property claim by suppressing the very items which at
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common law could be seized with impunity: stolen goods,
Henry v. United States, 361 U. S. 98; instrumentalities,
Beck v. Ohio, 379 U. S. 89; McDonald v. United States,
supra; and contraband, Trupiano v. United States, 334
U. 8. 699; Agutlar v. Tezas, 378 U. S. 108.

The premise in Gouled that government may not seize
evidence simply for the purpose of proving crime has
likewise been discredited. The requirement that the
Government assert in addition some property interest in
material it seizes has long been a fiction,"* obscuring the
reality that government has an interest in solving crime.
Schmerber settled the proposition that it is reasonable,
within the terms of the Fourth Amendment, to conduct
otherwise permissible searches for the purpose of obtain-
ing evidence which would aid in apprehending and con-
victing criminals. The requirements of the Fourth
Amendment can secure the same protection of privacy

1 At common law the Government did assert a superior property
interest when it searched lawfully for stolen property, since the pro-
cedure then followed made it necessary that the true owner swear
that his goods had been taken. But no such procedure need be
followed today; the Government may demonstrate probable cause
and lawfully search for stolen property even though the true
owner is unknown or unavailable to request and authorize the
Government to assert his interest. As to instrumentalities, the
Court in Gouled allowed their seizure, not because the Government
had some property interest in them (under the ancient, fictitious
forfeiture theory), but because they could be used to perpetrate
further crime, 255 U, S, at 309. The same holds true, of course,
for “mere evidence”; the prevention of crime is served at least as
much by allowing the Government to identify and capture the
eriminal, as it is by allowing the seizure of his instrumentalities.
Finally, contraband is indeed property in which the Government
holds a superior interest, but only because the Government decides
to vest such an interest in itself, And while there may be limits to
what may be declared contraband, the concept is hardly more than
a form through which the Government seeks to prevent and deter
crime,
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whether the search is for “mere evidence” or for fruits,
instrumentalities or contraband. There must, of course,
be a nexus—automatically provided in the case of fruits,
instrumentalities or contraband—between the item to be
seized and criminal behavior. Thus in the case of “mere
evidence,” probable cause must be examined in terms of
cause to believe that the evidence sought will aid in a
particular apprehension or conviction, In so doing, con-
sideration of police purposes will be required. Cf.
Kremen v. United States, 353 U. 8. 346. But no such
problem is presented in this case. The clothes found in
the washing machine matched the description of those
worn by the robber and the police therefore could reason-
ably believe that the items would aid in the identification
of the ‘eulprit. .

The remedy of suppression, moreover, which made
possible protection of privacy from unreasonable searches
without regard to proof of a superior property interest,
likewise provides the procedural device necessary for
allowing otherwise permissible searches and seizures con-
ducted solely to obtain evidence of erime. For just as
the suppression of evidence does not entail a declaration
of superior property interest in the person aggrieved,
thereby enabling him to suppress evidence unlawfully
seized despite his inability to demonstrate such an inter-
est (as with fruits, instrumentalities, contraband), the
refusal to suppress evidence carries no declaration of
superior property interest in the State, and should thereby
enable the State to introduce evidence lawfully seized
despite its inability to demonstrate such an interest. And,
unlike the situation at common law, the owner of prop-
erty would not be rendered remediless if “mere evidence”
could lawfully be seized to prove crime. For just as the
suppression of evidence does not in itself necessarily entitle
the aggrieved person to its return (as, for example, contra-
band), the introduction of “mere evidence” does not in
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itself entitle the State to its retention. Where public offi-
cials “unlawfully seize or hold a citizen’s realty or chat-
tels, recoverable by appropriate action at law or in
equity . . . ,” the true owner may “bring his possessory
action to reclaim that which is wrongfully withheld.”
Land v. Dollar, 330 U. S. 731, 738. (Emphasis added.)
See Burdeau v. McDowell, 256 U. 8. 465, 474.

The survival of the Gouled distinction is attributable
more to chance than considered judgment. Legislation
has helped perpetuate it. Thus, Congress has never
authorized the issuance of search warrants for the seizure
of mere evidence of crime. See Dawvis v. Unifed States,
328 U. S, 582, 606 (dissenting opinion of Mr. Justice.
Frankfurter). Even in the Espionage Act of 1917, where
Congress for the first time granted general authority for
the issuance of search warrants, the authority was limited
to fruits of crime, instrumentalities, and certain contra-
band. 40 Stat. 228. Gouled concluded, needlessly it
appears, that the Constitution virtually limited searches
and seizures to these categories.'* After Gouled, pressure

12 Gouled was decided on certified questions. The only question
which referred to the Espionage Act of 1917 stated: “Are papers
of . .. evidential value . .., when taken under search warrants
issued pursuant to Act of June 15, 1917, from the house or office of
the person so suspected,—seized and taken in violation of the 4th
amendment?” Gouled v. United States, No. 250, Oct. Term, 1920,
Certificate, p. 4. Thus the form in which the case was certified made
it difficult if not impossible “to limit the decision to the sensible
proposition of statutory construction, that Congress had not as yet
authorized the seizure of purely evidentiary material” Chafee,
op. cit. supra, at 699. The Government assumed the validity of
petitioner's argument that Entick v. Carrington, Boyd v. United
States, and other authorities established the constitutional illegality
of seizures of private papers for use as evidence. Gouled v. United
States, supra, Brief for the United Siates, p. 50. It argued, com-
plaining of the absence of a record, that the papers introduced in
evidence were instrumentsalities of erime. The Court ruled that the
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to test this conclusion was slow to mount. Rule 41 (b) of
the Federal Rules of Criminal Procedure incorporated the
Gouled categories as limitations on federal authorities to
issue warrants, and Mapp v. Ohio, 367 U. S. 643, only re-
cently made the “mere evidence” rule a problem in the
state courts. Pressure against the rule in the federal
courts has taken the form rather of broadening the cate-
gories of evidence subject to seizure, thereby creating con-
giderable confusion in the law. See, e. g., Note, 54 Geo.
L. J. 593, 607-621 (1966).

The rationale most frequently suggested for the rule
preventing the seizure of evidence is that “limitations
upon the fruit to be gathered tend to limit the quest
itself.” United States v. Poller, 43 F, 2d 911, 914 (C. A.
2d Cir. 1930). But privacy “would be just as well served
by a restriction on search to the even-numbered days of
the month. . . . And it would have the extra advantage
of avoiding hair-splitting questions . . . .” Kaplan, op.

-¢it. supra, at 479. The “mere evidence” limitation has
spawned exceptions so numerous and confusion so great,
in fact, that it is questionable whether it affords mean-
ingful protection. But if its rejection does enlarge the
area of permissible searches, the intrusions are never-
theless made after fulfilling the probable cause and par-
ticularity requirements of the Fourth Amendment and
after the intervention of “a neutral and detached magis-

record before it revealed no government interest in the papers other
than as evidence against the aceused. 255 U. 3, at 311.

Significantly, Entick v. Carrington itself has not been read by the
English courts as making unlawful the seizure of all papers for use
a8 evidence., See Dillon v. O'Brien, 20 L. R. Ir. 300; Eliar v.
Pasmore, [1934] 2 K. B. 184. Although Dullon, decided in 1887,
involved mstrumentalities, the court did not rely on this fact, but
rather on “the interest which the State has in a person guilty (or
reasonably believed to be guilty) of a erime being brought to jus-
tice ... .” 20 L. R.Ir, at 317,
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trate . . . .” Johnson v. United States, 333 U. S. 10, 14.
The Fourth Amendment allows intrusions upon privacy
under these circumstances, and there is no viable rea-
son to distinguish intrusions to secure “mere evidence”
from intrusions to secure fruits, instrumentalities, or
contraband.
The judgment of the Court of Appeals is
Reversed.

MR. Justice BLack concurs in the result.

Mg. Justice Forrtas, with whom Tae Cmier JusTICE
joins, concurring.

While I agree that the Fourth Amendment should not
be held to require exclusion from evidence of the eloth- -
ing as well as the weapons and ammunition found by the
officers during the search, I cannot join in the majority’s
broad—and in my judgment, totally unnecessary—repu-
diation of the so-called “mere evidence” rule.

Our Constitution envisions that searches will ordinarily
follow procurement by police of a valid search warrant.
Such warrants are to issue only on probable cause, and
must describe with particularity the persons or things
to be seized. There are exceptions to this rule. Searches
may be made incident to a lawful arrest, and—as today’s
decision indicates—in the course of “hot pursuit.” But
searches under each of these exceptions have, until today,
been confined to those essential to fulfill the purpose of
the exception: that is, we have refused to permit use of
articles the seizure of which could not be strictly tied to
and justified by the exigencies which excused the war-
rantless search. The use in evidence of weapons seized
in a “hot pursuit” search or search incident to arrest
satisfies this criterion because of the need to protect the
arresting officers from weapons to which the suspect
might resort. The search for and seizure of fruits are, of
course, justifiable on independent grounds: The fruits
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are an object of the pursuit or arrest of the suspect, and
should be restored to their true owner. The seizure of
contraband has been justified on the ground that the
suspect has not even a bare possessory right to contra-
band. See, e. g., Boyd v. United States, 116 U. S. 616,
623-624 (1886); United States v. Kirschenblatt, 16 F.
2d 202, 203 (C. A, 2d Cir. 1926) (L. Hand, J.).

Similarly, we have forbidden the use of articles seized
in such a search unless obtained from the person of the
suspect or from the immediate vicinity. Since a war-
rantless search is justified only as incident to an arrest
or “hot pursuit,” this Court and others have held that its
scope does not include permission to search the entire
building in which the arrest occurs, or to rummage
through locked drawers and closets, or to search at
another time or place, James v. Louisiana, 382 U. S. 36
(1965); Stoner v. California, 376 U. S. 483, 486487
(1964); Preston v. United States, 376 U. S. 364, 367
(1964) ; United States v. Lefkowitz, 285 U. 8. 452 (1932);
Go-Bart Co. v. United States, 282 U. S. 344, 358 (1931);
Agnello v. United States, 269 U. S. 20, 30-31 (1925);
United States v. Kirschenblatt, supra?

In the present case, the articles of clothing admitted
-into evidence are not within any of the traditional cate-
gories which deseribe what materials may be seized, either
with or without a warrant. The restrictiveness of these
categories has been subjected to telling criticism,? and

11t iz true that this Court has not always been as vigilant as it
should to enforce these traditional and extremely important restric-
tions upon the scope of such searches. See United States v. Rabino-
witz, 339 U. 8. 56, 68-86 (1950) (Frankfurter, J., dissenting);
Harris v. United States, 331 U. 8. 145, 155-198 (1947) (dissenting
opinions).

t 8ee, e. 9., People v. Thayer, 63 Cal, 2d 635, 408 P. 2d 108 (1965)
{Traynor, C. J.}, cert. denied, 384 U. S, 908 (1966); Kaplan, Search
and Seizure: A No-Man's Land in the Criminal Law, 49 Calif. L.
Rev. 474, 478 (1961).
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although I believe that we should approach expansion of
these categories with the diffidence which their imposing
provenance commands, I agree that the use of identifying
clothing worn in the commission of a erime and seized
during “hot pursuit” is within the spirit and intendment
of the “hot pursuit” exception to the search-warrant
requirement. That is because the clothing is pertinent
to identification of the person hotly pursued as being,
in fact, the person whose pursuit was justified by con-
nection with the crime. I would frankly place the
ruling on that basis. I would not drive an enormous
and dangerous hole in the Fourth Amendment to accom-
modate a specific and, I think, reasonable exception.

As my Brother DoucLas notes, post, opposition to
general searches is a fundamental of our heritage and
of the history of Anglo-Saxon legal principles. Such
searches, pursuant to “writs of assistance,” were one of
the matters over which the American Revolution was
fought. The very purpose of the Fourth Amendment
was to outlaw such searches, which the Court today
sanctions. I fear that in gratuitously striking down the
“mere evidence” rule, which distinguished members of
this Court have acknowledged as essential to enforce
the Fourth Amendment’s prohibition against general
searches, the Court today needlessly destroys, root and
branch, a basic part of liberty’s heritage. '

Mge. Justice DougLas, dissenting.
We start with the Fourth Amendment which provides:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.”
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This constitutional guarantee, now as applicable to the
States (Mapp v. Ohio, 367 U. 8. 643) as to the Federal
Government, has been thought, until today, to have
two faces of privacy:

(1) One creates a zone of privacy that may not be
invaded by the police through raids, by the legislators
through laws, or by magistrates through the issuance
of warrants.

{(2) A second creates a zone of privacy that may be
invaded either by the police in hot pursuit or by a search
incident to arrest or by a warrant issued by a magistrate
on a showing of probable cause.

The first has been recognized from early days in Anglo-
American law. Search warrants, for seizure of stolen
property, though having an ancient lineage, were criti-
cized even by Coke. Institutes Bk. 4, pp. 176~-177,

As stated by Lord Camden in Entick v. Carrington,
19 How. St. Tr. 1029, 1067, even warrants authorizing
seizure of stolen goods were looked upon with disfavor
but “erept into the law by imperceptible practice.” By
the time of Charles II they had burst their original
bounds and were used by the Star Chamber to find evi-
dence among the files and papers of political suspects.
Thus in the trial of Algernon Sidney in 1683 for treason
“papers, which were said to be found in my [Sidney’s]
house, were produced as another witness” (3 How. St.
Tr. 818, 901) and the defendant was executed. Id.,
at 906-907. From this use of papers as evidence there
grew up the practice of the Star Chamber empowering
a person “to search in all places, where books were
printing, in order to see if the printer had a licence;
and if upon such search he found any books which he
suspected to be libellous against the church or state, he
was to seize them, and carry them before the proper
magistrate.” Entick v. Carnnglon, supra, at 1069.
Thus the general warrant became a powerful instrument
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in proceedings for seditious libel against printers and
authors. Ibid. John Wilkes led the campaign against
the general warrant. Boyd v. United States, 116 U. S.
616, 625. Wilkes won (Entick v. Carrington, supra,
decided in 1765); and Lord Camden’s opinion not only
outlawed the general warrant (id., at 1072) but went on
to condemn searches “for evidence” with or without a
general warrant:

“There is no process against papers in civil causes.
It has been often tried, but never prevailed. Nay,
where the adversary has by force or fraud got pos-
session of your own proper evidence, there is no way
to get it back but by action.

“In the eriminal law such a proceedmg was never
heard of; and yet there are some crimes, such for
instance as murder, rape, robbery, and house-
breaking, to say nothing of forgery and perjury,
that are more atrocious than libelling. But our law
has provided no paper-search in these cases to help
forward the conviction.

“Whether this procedeth from the gentleness of
the law towards criminals, or from a consideration
that such a power would be more pernicious to the
innocent than useful to the public, I will niot say.

“It is very certain, that the law obligeth no man
to accuse himself; because the necessary means of
compelling self-accusation, falling upon the innocent
as well as the guilty, would be both cruel and unjust;
and it should seem, that search for evidence is dis-
allowed upon the same principle. There too the
imnocent would be confounded with the guilty.” Id.,
at 1073.

Thus Lord Camden decided two things: (1) that
searches for evidence violated the principle against self-
incrimination; (2) that general warrants were void.
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This decision, in the very forefront when the Fourth
Amendment was adopted, underlines the construction
that it covers something other than the form of the
warrant * and creates a zone of privacy which no govern-
ment official may enter,

The complaint of Bostonians, while including the gen-
eral warrants, went to the point of police invasions of
personal sanctuaries:

“A List of Infringements and Violations of Rights’
drawn up by the Boston town meeting late in 1772
alluded to & number of personal rights which had
allegedly been violated by agents of the crown. The
list included complaints against the writs of assist-
ance which had been employed by royal officers in
their searches for contraband. The Bostonians com-
plained that ‘cur houses and even our bed chambers
are exposed to be ransacked, our boxes, chests, and
trunks broke open, ravaged and plundered by
wretches, whom no prudent man would venture to
employ even as menial servants.”” Rutland, The
- Birth of the Bill of Rights 25 (1955).

The debates concerning the Bill of Rights did not focus
on the precise point with which we here deal. There
was much talk about the general warrants and the fear
of them. But there was also some reference to the sanc-
tity of one’s home and his personal belongings, even

1The Virginia Declaration of Rights, June 12, 1776, in its
Article 10 proclaimed only against “general warrants.” See Rutland,
The Birth of the Bill of Rights 232 (1955). And the definition of
the general warrant included not only a license to search for every-
thing in a named place but to search all and any places in the dis-
cretion of the officers. Frisbie v, Butler, 1 Kirby 213 (Conn.). See

generally Quiney’s Mass, Rep. 1761-1772 Appendix I for the forms
of these writs,
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including the clothes he wore. Thus in Virginia, Patrick
Henry said:

“The officers of Congress may come upon you how,
fortified with all the terrors of paramount federal
authority. Excisemen may come in multitudes; for
the limitation of their numbers no man knows.
They may, unless the general government be re-
strained by a bill of rights, or some similar restriction,
go into your cellars and rooms, and search, ransack,
and measure, every thing you eat, drink, and wear.
They ought to be restrained within proper bounds.”
3 Elliot’s Debates 448-449.

This indicates that the Fourth Amendment has the
dual aspect that I have mentioned. Certainly the
debates nowhere suggest that it was concerned only with
regulating the form of warrants.

This is borne out by what happened in the Congress.
In the House the original draft read as follows:

“The right of the people to be secured in their
persons, houses, papers, and effects, shall not be
violated by warrants issuing without probable cause,
supported by oath or affirmation, and not par-
ticularly describing the place to be searched and
the persons or things to be seized.” 1 Ahnals of
Cong. 754.

That was amended to read “The right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable seizures and searches,” ete. [Ibid.
Mr. Benson, Chairman of a Committee of Three to
arrange the amendments, objected to the words “by war-
rants issuing” and proposed to alter the amendment so
as to read “and no warrant shall issue.” Ibid. But
Benson’s amendment was defeated. Itid. And if the
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story had ended there, it would be clear that the Fourth
Amendment touched only the form of the warrants and
the manner of their issuance. But when the Benson
Committee Jater reported the Fourth Amendment to the
House, it was in the form he had earlier proposed and
was then accepted. 1 Annals of Cong. 779. The Senate
agreed. Senate Journal August 25, 1789.

Thus it is clear that the Fourth Amendment has two
faces of privacy, a conclusion emphasized by Lasson,
The History and Development of the Fourth Amendment
to the United States Constitution 103 (1937):

“As reported by the Committee of Eleven and
corrected by Gerry, the Amendment was a one-
barrelled affair, directed apparently only to the essen-
tials of a valid warrant. The general principle of
freedom from unreasonable search and seizure seems
to have been stated only by way of premise, and the
positive inhibition upon action by the Federal Gov-
ernment limited consequently to the issuance of
warrants without probable cause, ete. That Benson
interpreted it in this light is shown by his argument
that although the clause was good as far as it went,
it was not sufficient, and by the change which he
advocated to obviate this objection. The provision
as he proposed it contained two clauses. The gen-
erel right of security from unreasonable search and
seizure was given a sanction of its own and the
amendment thus intentionally given a broader scope.
That the prohibition against ‘unreasonable searches’
was intended, accordingly, to cover something other
than the form of the warrant is a question no longer

left to implication to be derived from the phraseology
of the Amendment.”
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Lord Camden’s twofold classification of zones of pri-
vacy was said by Cooley to be reflected in the Fourth
Amendment:

“The warrant is not allowed for the purpose of
obtaining evidence of an intended crime; but only
after lawful evidence of an offence actually com-
mitted. Nor even then is it allowable to invade
one’s privacy for the sole purpose of obtaining
evidence against him, except in a few special
cases where that which is the subject of the crime
is supposed to be concealed, and the public or
the complainant has an interest in it or in its
destruction.” Constitutional Limitations 431432
(7th ed. 1903).

And that was the holding of the Court in Boyd v. United
States, 116 U. S, 616, decided in 1886. Mr. Justice Brad-
ley reviewed British history, including Entick v. Car-
rington, supre, and American history under the Bill of
Rights and said:

“The search for and seizure of stolen or forfeited
goods, or goods liable to duties and concealed to
avoid the payment thereof, are totally different
things from a search for and seizure of a man’s
private books and papers for the purpose of obtain-
ing information therein contained, or of using them
as evidence against him. The two things differ
toto coelo. In the one case, the government is
entitled to the possession of the property; in the
other it is not.” [Id., at 623.

What Mr. Justice Bradley said about stolen or for-
feited goods or contraband is, of course, not accurate if
read to mean that they may be seized at any time even
without a warrant or not incident to an arrest that is
lawful. The right to seize contraband is not absolute.
If the search leading to discovery of an illicit article is
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not incidental to a lawful arrest or not authorized by a
search warrant, the fact that contraband is discovered
does not make the scizure constitutional. Trupiano v.
United States, 334 U. 8. 699, 705; McDonald v. United
States, 335 U. 8. 451; Henry v. United States, 361 U. S,
98, 103; Beck v. Ohio, 379 U. S. 89; Aguilar v. Tezas,
378 U. S. 108,

That is not our question. Our question is whether the
Government, though armed with a proper search warrant
or though making a search incident to an arrest, may
seize, and use at the trial, testiinonial evidence, whether
it would otherwise be barred by the Fifth Amendment
or would be free from such strictures. The teaching of

_Boyd is that such evidence, though seized pursuant to

a lawful search, is inadmissible.

That doctrine had its full flowering in Gouled v, Umted
States, 255 U. 8. 298, where an opinion was written by
Mr. Justice Clarke for 2 unanimous Court that included
both Mr, Justice Holmes and Mr. Justice Brandeis. The
prosecution was for defrauding the Government under
procurement contracts. Documents were taken from de-
fendant’s business office under & search warrant and used
at the trial as evidence against him. Stolen or forged
papers could be so seized, the Court said; so could lottery
tickets; so could contraband; so could property in which
the public had an interest, for reasons tracing back to
warrants allowing the seizure of stolen property. But
the papers or documents fell in none of those categories
and the Court therefore held that even though they had
been taken under a warrant, they were inadmissible at
the trial as not even a warrant, though otherwise proper
and regular, could be used “for the purpose of making
search to secure evidence” of a crime. 7d., at 309. The
use of those documents against the accused might, of
course, violate the Fifth Amendment. 7d., at 311. But
whatever may be the intrinsic nature of the evidence,
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the owner is then “the unwilling source of the evidence”
(id., at 306), there being no difference so far as the Fifth
Amendment is concerned “whether he be obliged to
supply evidence against himself or whether such evi-
dence be obtained by an illegal search of his premises and
seizure of his private papers.” [Ibid.

We have, to be sure, breached that barrier, Schmerber
v. California, 384 U. 8. 757, being a conspicuous example.
But I dissented then and renew my opposing view at this
time. That which is taken from a person without his
consent and used as testimonial evidence violates the
Fifth Amendment.

That was the holding in Gouled,; and that was the line
of authority followed by Judge Simon Sobeloff, writinig
for the Court of Appeals for reversal in this case. 363 F.
2d 647. As he said, even if we assume that the search
was lawful, the articles of clothing seized were of evi-
dential value only and under Gouled could not be used
at the trial against petitioner. As he said, the Fourth
Amendment guarantees the right of the people to be
secure “in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” Articles of
clothing are covered as well as papers. Articles of
clothing may be of evidential value as much as docu-
ments or papers.

Judge Learned Hand stated a part of the' philosophy
of the Fourth Amendment in United States v. Poller,
43 F. 2d 911, 914:

“[I]t is only fair to observe that the real evil
aimed at by the Fourth Amendment is the search
itself, that invasion of a man’s privacy which con-
sists in rummaging about among his effects to secure
evidence against him. If the search is permitted
at all, perhaps it does not make so much difference
what is taken away, since the officers will ordinarily
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not be interested in what does not incriminate, and
there can be no sound policy in protecting what
does. Nevertheless, limitations upon the fruit to be
gathered tend to limit the quest itself . , , .”

The right of privacy protected by the Fourth Amend-
ment relates in part of course to the precincts of the
home or the office. But it does not make them sanctu-
aries where the law can never reach. There are such
places in the world. A mosque in Fez, Morocco, that
I have visited, is by custom a sanctuary where any
refugee may hide, safe from police intrusion. We have
no such sanctuaries here. A policeman in “hot pursuit”
or an officer with a search warrant can enter any house,
any room, any building, any office. The privacy of those -
places is of course protected against invasion except in
limited situations. The full privacy protected by the
Fourth Amendment is, however, reached when we come
to books, pamphlets, papers, letters, documents, and
other personal effects. Unless they are contraband or
instruments of the crime, they may not be reached by
any warrant nor may they be lawfully seized by the
police who are in “hot pursuit.” By reason of the Fourth
Amendment the police may not rummage around among
these personal effects, no matter how formally perfect
their authority may appear to be, They may not seize
them. If they do, those articles may not be used in
evidence. Any invasion whatsoever of those personal
effecta is ‘“‘unreasonable” within the meaning of the
Fourth Amendment. That is the teaching of Entick v.
Carrington, Boyd v. United States, and Gouled v. United
States.

Some seek to explain Entick v. Carrington on the
ground that it dealt with seditious libel and that any
search for political tracts or letters under our Bill of
Rights would be unlawful per se because of the First
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Amendment and therefore “unreasonable” under the
Fourth. That argument misses the main point. A
prosecution for seditious libel would of course be uncon-
stitutional under the First Amendment because it bars
laws “abridging the freedom of speech, or of the press.”
The First Amendment also has a penumbra, for while it
protects only “speech” and “press” it also protects related
rights such as the right of association. See NAACP v,
Alabama, 357 U. S. 449, 460, 462; Bates v. Little Rock,
361 U. S. 516, 523; Shelton v. Tucker, 364 U. 8. 479,
486; Louisiana v. NAACP, 366 U. S. 203, 296; and
NAACP v, Button, 371 U. S. 415, 430-431. So it could
be held, quite apart from the Fourth Amendment, that
any probing into the area of opinions and’ beliefs would
be barred by the First Amendment. That is the essence
of what we said in Watkins v. United States, 354 U. 8.
178, 197:

“Clearly, an investigation is subject to the com-
mand that the Congress shall make no law abridging
freedom of speech or press or assembly. While it
is true that there is no statute to be reviewed, and
that an investigation is not a law, nevertheless an
investigation is part of lawmaking. It is justified
solely as an adjunct to the legislative process. The
First Amendment may be invoked against infringe-
ment of the protected freedoms by law or by
lawmaking.”

But the privacy protected by the Fourth Amendment
is much wider than the one protected by the First. Boyd
v. United States was a forfeiture proceeding under the
customs revenue law and the paper held to be beyond
the reach of the Fourth Amendment was an invoice
covering the imported goods. 116 U. S., at 617-619,
638. And as noted, Gouled v. United States involved
a prosecution for defrauding the Government under pro-
curement contracts and the papers held protected against
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seizure, even under a technically proper warrant, were
(1) an unexecuted forin of contract between defendant
and another person; (2) a written contract signed by
defendant and another person; and (3) a bill for dis-
bursement and professional services rendered by the
attorney to the defendant. 255 U. S., at 306-307.

The constitutional philosophy is, I think, clear. The
personal effects and possessions of the individual (all
contraband and the like excepted) are sacrosanct from
prying eyes, from the long arm of the law, from any
rummaging by police. Privacy involves the choice of the
individual to disclose or to reveal what he believes, what
he thinks, what he possesses. The article may be a non-
deseript work of art, a manuscript of a book, a personal
account book, a diary, invoices, personal clothing, jewelry,
or whatnot. Those who wrote the Bill of Rights believed
that every individual needs both to communicate with
others and to keep his affairs to himself. That dual
aspect of privacy means that the individual should have
the freedom to select for himself the time and circum-
stances when he will share his secrets with others and
decide the extent of that sharing.? This is his preroga-

* This concept of the right of privacy protected by the Fourth
Amendment is mirrored in the cases involving collateral aspects of
the problem presented in this case:

“It has, similarly, been held that a defendant cannot complain
of the seizure of books and papers neither his own, por in his pos-
session. Tt is also the well-settled rule that where the papers are
public records the defendant’s custody will not avail him against
their seizure. Where papers are taken out of the custody of one
not their owner, it seems that such person can object if there has
been no warrant, or if the warrant was directed to him, but not
if the warrant is directed to the owner. If the defendant’s property
is lawfully out of hiz possession it makes mo difference by what
means it comes into the Government’s hands as there has been no
compulsion exercised upon him. But the privilege extends to letters
in the mails. The privilege extends to the office as well as the home.

“On the other hand, to enable a person to claim the privilege,
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tive not the States’. The Framers, who were as knowl-
edgeable as we, knew what police surveillance meant and
how the practice of rummaging through one’s personal
effects could destroy freedom.

It was in that tradition that we held in Griswold v.
Connecticut, 381 U. S. 479, that lawmakers could not,
as respects husband and wife at least, make the use of
contraceptives a crime. We spoke of the pronounce-
ment in Boyd v. United Stales that the Fourth and
Fifth Amendments protected the person against all gov-
ernmental invasions “of the sanctity of a man’s home
and the privacies of life.” 116 U. 8. at 630. We
spoke of the “right to privacy” of the Fourth Amend-
ment upheld by Mapp v. Ohio, 367 U. 8. 643, 656, and
of the many other controversies “over these penumbral
rights of ‘privacy and repose.”” 381 U. 8., at 485. And
we added:

“Would we allow the police to search the sacred
precincts of marital bedrooms for telltale signs of the
use of contraceptives? The very idea is repulsive to
the notions of privacy surrounding the marriage
relationship.

“We deal with a right of privacy older than the
Bill of Rights—older than our political parties,. older
than our school system. Marriage is a coming
together for better or for worse, hopefully enduring,
and intimate to the degree of being sacred. It is an
association that promotes a way of life, not causes;
a harmony in living, not political faiths; a bilateral

it is not pecessary that he be a party to any pending criminal
proceeding. He can object to the illegal seizure of his own property
and resist & forcible production of it even if he is only called as
& witness,

“Nor must a person be a citizen to be entitled to the protection
of the Fourth Amendment. ...’ Fraenkel, Concerning Searches
and Seizures, 34 Harv. L. Rev. 361, 375-376.
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loyalty, not commercial or social projects. Yet it is
an association for as noble a purpose as any involved
in our prior decisions.” Id., at 485-486.

This right of privacy, sustained in Griswold, is kin to
the right of privacy created by the Fourth Amendient.
That there is a zone that no police can enter—whether
in “hot pursuit” or armed with a meticulously proper
warrant—has been emphasized by Boyd and by Gouled.
They have been consistently and continuously approved.®
I would adhere to them and leave with the individual the
choice of opening his private efiects (apart from contra-
band and the like) to the police or keeping their contents
a secret and their integrity inviolate. The existence of
that choice is the very essence of the right of privacy.
Without it the Fourth Amendment and the Fifth are
ready instruments for the police state that the Framers
sought to avoid.

38ee, ¢. g., Carroll v. United States, 267 U. 8. 132, 149-150;
United States v. Lefkowntz, 285 U. 8, 452, 464—466; Dawviz v. United
States, 328 U. 8. 582, 590, n. 11; Harris v. United States, 331 U. 8.
145, 154; United Statee v. Rabinowitz, 339 U. 8. 56, 64, n, 8;
Abel v, United States, 362 U. 8. 217, 234-235.
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SUPREME COURT OF THE UNITED STATES

Nos. 63 anp 74.—OcrtoBer TErM, 1967.

Nelson Sibron, Appellant,
63 v
" State of New York. On Appeals From the

) Court of Appeals of
John Francis Peters, Appellant,| New York.

74 .
State of New York.

[June 10, 1968.]

Mr. CHieF JusTicE WARREN delivered the opinion of
the Court.

These are companion cases to No. 67, Terry v. Ohio,
anle, p. —, decided today. They present related ques-
tions under the Fourth and Fourteenth Amendments,
but the cases arise in the context of New York’s
“stop-and-frisk” law, N. Y. Code Crim. Proc. § 180-a.
This statute provides:

“1. A police officer may stop any person abroad
in a public place whom he reasonably suspects is
committing, has committed or is about to commit
a felony or any of the crimes specified in section five
hundred fifty-two of this chapter, and may demand
of him his name, address and an explanation of his
actions.

“2. When a police officer has stopped a person for
questioning pursuant to this section and reasonably
suspects that he is in danger of life or limb, he may
search such person for a dangerous weapon. If the
police officer finds such a weapon or any other thing
the possession of which may constitute a crime, he
may take and keep it until the completion of the
questioning, at which time he shall either return it,
if lawfully possessed, or arrest such person.”
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The appellants, Sibron and Peters, were both convicted
of crimes in New York state courts on the basis of evi-
dence seized from their persons by police officers. The
Court of Appeals of New York held that the evidence
was properly admitted, on the ground that the searches
which uncovered it were authorized by the statute.
People v. Sibron, 18 N. Y. 2d 603, 219 N, E. 2d 196, 272
N. Y. S. 2d 374 (1966) (Memorandum); People v. Peters,
18 N. Y. 2d 238, 219 N. E. 2d 595, 273 N. Y. S. 2d 217
(1966). Sibron and Peters have appealed their convic-
tions to this Court, claiming that § 180-a is unconstitu-
tional on its face and as construed and applied, because
the searches and seizures which it was held to have
authorized violated their rights under the Fourth Amend-
ment, made applicable to the States by the Fourteenth.
Mapp v. Ohio, 367 U. 8. 643 (1961). We noted probable
jurisdiction, 386 U, 8. 954 (1967); 386 U. S. 980 (1967),
and consolidated the two cases for argument with No. 67,

The facts in these cases may be stated briefly, Sibron,
the appellant in No. 63, was convicted of the unlawful
possession of heroin.* He moved before trial to suppress
the heroin seized from his person by the arresting officer,
Brooklyn Patrolman Anthony Martin. After the trial
court denied his motion, Sibron pleaded guilty to the
charge, preserving his right to appeal the evidentiary
ruling? At the hearing on the motion to suppress,

IN. Y. Pub. Health Law § 3305 makes the unauthorized pos-
session of any narcotic drug unlawful, and N. Y. Pen. Law §§ 1751
and 1751-a make the grade of the offense depend upon the amount
of the drugs found in the possession of the defendant. The com-
plaint in this case originally charged a felony, but the trial court
granied the prosecutor’s motion to reduce the charge on the ground
that “the Laboratory report will indicate a misdemeanor charge.”
Sibron was convicted of a misdemeanor and sentenced to six months
in jail.

tN. Y. Code Crim. Proc. § 813— provides that an' order denying
a motion to suppress evidence in a criminal case “may be reviewed
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Officer Martin testified that while he was patrolling his
beat in uniform on March 9, 1965, he observed Sibron
“continually from the hours of 4:00 P. M. to 12:00, mid-
night . . . in the vicinity of 742 Broadway.” He stated
that during this periopd of time he saw Sibron in con-
versation with six or eight persons whom he (Patrolman
Martin) knew from past experience to be narcotics
addicts. The officer testified that he did not overhear
any of these conversations, and that he did not see any-
thing pass between Sibron and any of the others. Late
in the evening Sibron entered a restaurant. Patrolman
Martin saw Sibron speak with three more known addicts
inside the restaurant. Once again, nothing was over-
heard and nothing was seen to pass between Sibron and
the addicts. Sibron sat down and ordered pie and coffee,
and as he was eating, Patrolman Martin approach him
and told him to come outside. Once outside, the officer
said to Sibron, “You know what I am after.” According
to the officer, Sibron “mumbled something and reached
into his pocket.” Simultaneously, Patrolman Martin
thrust his hand into the same pocket, discovering several
glassine envelopes, which, it turned out, contained heroin.

The State has had some difficulty in settling upon a
theory for the admissibility of these envelopes of heroin.
In his sworn complaint Patrolman Martin stated:

“As the officer approached the defendant, the latter
being in the direction of the officer and seeing him,
he did put his hand in his left jacket pocket and
pulled out a tinfoil envelope and did attempt to
throw same to the ground. The officer never
losing sight of the said envelope seized it from the
def[endan]t’s left hand, examined it and found it
to contain ten glascine [sic] envelopes with a white
substance alleged to be Heroin.”

on appeal from a judgment of conviction notwithstanding the fact
that such judgment of conviction is predieated upon a plea of guilty.”
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This version of the encounter, however, bears very little
resemblance to Patrolman Martin’s testimony at the
hearing on the motion to suppress. In fact, he discarded
the abandonment theory at the hearing.® Nor did the
officer ever seriously suggest that he was in fear of bodily
harm and that he searched Sibron in self-protection to
find weapons.*

The prosecutor’s theory at the hearing was that Patrol-
man Martin had probable cause to believe that Sibron
was in possession of narcotics because he had seen him
conversing with a number of known addicts over an
eight-hour period. In the absence of any knowledge
on Patrolman Martin’s part concerning the nature of the

8 Patrolman Martin stated several times that he put his hand
into Sibron’s pocket and seized the heroin before Sibren had any
opportunity to remove his own hand from the pocket. The trial
court questioned him on this point:

“¢). Would you say at that time that he reached into his pocket
and handed the packets to you? Is that what he did or did he drop
the packets?

“A, He did not drop them. I do not know what his intentions
were. He pushed his hand into his pocket.

“Mr. JoserH [Prosecutor]: You intercepted it; didn’t you,
Officer?

“THE WiTnEss: Yes” (Emphasis added.)

Tt is of course highly unlikely that Sibron, facing the officer at such
close quarters, would have tried to remove the heroin from his
pocket and throw it to the ground in the hope that he could escape
responsibility for it.

*+ The possibility that Sibron, who never, so far as appears from
the record, offered any resistance, might have posed a danger to
Patrolman Martin’s safety was never even discussed as a potential
justification for the search. The only mention of weapons by the
officer in his entire testimony came in response to a leading question
by Sibron’s counsel, when Martin stated that he “thought he
[Bibron] might have been” reaching for & gun. Even so, Patrolman
Martin did not accept this suggestion by the opposition regarding
the reason for his action; the discussion continued upon the plain
premise that he had been looking for narcotics all the time.
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intercourse between Sibron and the addicts, however,
the trial court was inclined to grant the motion to sup-
press. As the judge stated, “All he knows about the
unknown men: They are narcotics addicts. They might
have been talking about the World Series. They might
have been talking about prize fights.” The prosecutor,
however, reminded the judge that Sibron had admitted
on the stand, in Patrolman Martin’s absence, that he
had been talking to the addicts about narcotics. There-
upon, the trial judge changed his mind and ruled that
the officer had probable cause for an arrest,.

Section 180-a, the “stop-and-frisk” statute, was not
mentioned at any point in the trial court, The Appel-
late Term of the Supreme Court affirmed the convie-
tion without opinion. In the Court of Appeals of New
York, Sibron’s case was consolidated with the Peters case,
No. 74. The Court of Appeals held that the search in
Peters was justified under the statute, but it wrote no
opinion in Sibron’s case. The dissents of Judges Fuld
and Van Voorhis, however, indicate that the court rested
its holding on § 180-a. At any rate, in its Brief in Oppo-
gition to the Jurisdictional Statement in this Court, the
State sought to justify the search on the basis of the
statute. After we noted probable jurisdiction, the Dis-
trict Attorney for Kings County confessed error.

Peters, the appellant in No. 74, was convicted of pos-
sessing burglary tools under cireumstances evincing an
intent to employ them in the commission of a erime.®
The tools were seized from his person at the time of his
arrest, and like Sibron he made a pretrial motion to sup-
press them. When the trial court denied the motion, he
too pleaded guilty, preserving his right to appeal. Offi-

5N. Y. Pen. Law § 408 makes the possession of such tools under
such circumstances a misdemeanor for first offenders and a felony
for all those who have “been previously convicted of any crime.”
Peters was convicted of a felony under this section.
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cer Samuel Lasky of the New York City Police Depart-
ment testified at the hearing on the motion that he was
at home in his apartment in Mount Vernon, New York,
at about 1 p. m. on July 10, 1964. He had just finished
taking a shower and was drying himself when he heard
a noise at his door. His attempt to investigate was inter-
rupted by a telephone call, but when he returned and
looked through the peephole into the hall, Officer Lasky
saw “two men tiptoeing out of the alcove toward the
stairway.” He immediately called the police, put on
some civilian clothes and armed himself with his service
revolver. Returning to the peephole, he saw “a tall man
tiptoeing away from the alcove and followed by this
shorter man, Mr. Peters, toward the stairway.” Officer
Lasky testified that he had lived in the 120-unit building
for 12 years and that he did not recognize either of the
men as tenants. Believing that he had happened upon
the two men in the eourse of an attempted burglary®
Officer Lasky opened his door, entered the hallway and
slammed the door loudly behind him, This precipitated
a flight down the stairs on the part of the two men,” and

¢ Officer Lasky testified that when he called the police immediately
before leaving his apartment, he “told the Sergeant at the desk that
two burglars were on my floor.” '

7 Officer Lasky testified that when he emerged from his apartment,
“T slammed the door, I had my gun and I ran down the stairs after
them.” A sworn affidavit of the Assistant District Attorney, which
was before the trial court when it ruled on the motion to suppress,
stated that when apprehended Peters was “fleeing down the steps
of the building.” The trial court explicitly took note of the flight
of Peters and his companion as a factor contributing to Officer
Lasky’s “reasonable suspicion” of them:

“We think the testimony at the hearing does not require further
laboring of this aspect of the matter, unless one is to believe that it
i8 legitimately normal for a man to tip-toe about in the public hall
of an apartment house while on a visit to his unidentified girl-iriend,
and, when observed by another tenant, to rapidly descend by stair-
way in the presence of elevators.”
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Officer Lasky gave chase. His apartment was located
on the sixth floor, and he apprehended Peters between
the fourth and fifth floors. Grabbing Peters by the col-
lar, he continued down another flight in unsuceessful
pursuit of the other man. Peters explained his presence
in the building to Officer Lasky by saying that he was
visiting a girl friend. However, he declined to reveal
the girl friend's name, on the ground that she was a
married woman. Officer Lasky patted Peters down for
weapons, and discovered a hard object in his pocket. He
stated at the hearing that the object did not feel like a
gun, but that it might have been a knife. He removed
the object from Peters’ pocket. It was an opaque plastic
envelope, containing burglar’s tools.

The trial court explicitly refused to credit Peters’
testimony that he was merely in the building to visit
his girl friend. It found that Officer Lasky had the
requisite “reasonable suspicion” of Peters under § 180-a
to stop him and question him. It also found that Peters’
response was “clearly unsatisfactory,” and that “under
the circumstances Lasky’s action in frisking Peters for
a dangerous weapon was reasonable, even though Lasky
was himself armed.” It held that the hallway of the
apartment building was a “public place” within the
meaning of the statute, The Appellate Division of the
Supreme Court affirmed without opinion. The Court of
Appeals also affirmed, essentially adopting the reasoning
of the trial judge, with Judges Fuld and Van Voorhis
dissenting separately.

I

At the outset we must deal with the question whether
we have jurisdiction in No. 63. Tt is asserted that be-
cause Sibron has completed service of the six-month
sentence imposed upon him as a result of his conviction,
the ease has become moot under St. Pierre v. United
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States, 319 U. S, 41 {1943).® We have concluded that
the case is not moot.

In the first place, it is clear that the broad dictum
with which the Court commenced its discussion in St.
Pierre—that ‘‘the case is moot because, after petitioner’s
gervice of his sentence and its expiration, there was no
longer a subject matter on which the judgment of this
Court could operate” (319 U. S., at 42)—fails to take
account of significant qualifications recognized in St.
Pierre and developed in later cases. Only a few days
ago we held unanimously that the writ of habeas corpus
was available to test the constitutionality of a state con-
viction where the petitioner had been in custody when
he applied for the writ, but had been released before this
Court could adjudicate his claims. Carafas v. LaVallee,
— U. 8. — (1968). On numerous oceasions in the
past this Court has proceeded to adjudicate the merits of

€ The first suggestion of mootness in this case came upon oral
argument, when it was revealed for the first time that appellant
had been released. This fact did not appear in the record, despite
the fact that the release oceurred well over two yvears before the case
wags argiued here. Nor was mootness hinted at by the State in its
Brief in Opposition to the Jurisdictional Statement in this Court—
where it took the position that the decision below was so clearly
right that it did not merit further review—or in 1ts brief on the
merits—in which it conceded that the decision below clearly violated
Sibron's constitutional rights and urged that it was an aberrant
interpretation which should not impair the constitutionality of the
New York statute. Following the suggestion of mootness on oral
argument, moreover, the State filed a brief in which it amplified its
views as to why the case should be held moot, but added the extraor-
dinary suggestion that this Court should ignore the problem and pro-
nounce upon the constitutionality of a statute in a case which has
become moot. Normally in these circumstances we would consider
ourselves fully justified m foreclosing a party upon an issue; how-
ever, since the question goes to the very existence of a controversy
for us to adjudicate, we have undertaken to review it,
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criminal cases in which the sentence had been fully
served or the probationary period during which a sus-
pended sentence could be reimposed had terminated.
Ginsberg v. New York, — U. 8. — (1968); Pollard v.
United States, 352 U. S. 354 (1957); United States v.
Morgan, 346 U. 8. 502 (1954); Fisunck v. United States,
329 U. 8. 211 (1946). Thus mere release of the prisoner
does not mechanically foreclose consideration of the
merits by this Court,

St. Pierre itself recognized two possible exceptions to
its “doctrine” of mootness, and both of them appear to
us to be applicable here. The Court stated that “It
does not appear that petitioner could not have brought
his case to this Court for review before the expiration
of his sentence,” noting also that because the petitioner’s
conviction was for contempt and because his contro-
versy with the Government was a continuing one, there
was a good chance that there would be “ample oppor-
tunity to review” the important question presented on
the merits in a future proceeding. 319 U. 5., at 43. This
was a plain recognition of the vital importance of keeping
open avenues of judicial review of deprivations of con-
stitutional right.® There was no way for Sibron to bring
his case here before his six-month sentence expired. By
statute he was precluded from obtaining bail pending
appeal,’ and by virtue of the inevitable delays of the
New York court system, he was released less than a
month after his newly appointed appellate counsel had
been supplied with a copy of the transeript and roughly

*Cf. Fay v. Noia, 372 U. 8. 391, 424 (1963} :
“[Clonventional notions of finality in criminal htigation cannot be
permitted to defeat the manifest federal policy that federal constitu-
tional rights of personal liberty shall not be denied without the fullest
opportunity for plenary federal judicial review.”

1 8ee N. Y. Code Crim. Proc. §555 (2).
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two months before it was physically possible to present
his case to the first tier in the state appellate court
system.” This was true despite the fact that he took
all steps to perfect his appeal in a prompt, diligent and
timely manner,

Many deep and abiding constitutional problems are
encountered primarily at a level of “low visibility” in the
criminal process—in the context of prosecutions for
“minor” offenses which carry only short sentences.’? We
do not believe that the Constitution contemplates that
people deprived of constitutional rights at this level
should be left utterly remediless and defenseless against
repetitions of unconstitutional conduect. A State may
not cut off federal review of whole classes of such cases
by the simple expedient of a blanket denial of bail pend-
ing appeal. As St. Pierre clearly recognized, a State may
not effectively deny a convict access to the courts until
he has been released and then argue that his case has
been mooted by his failure to do what it alone prevented
him from doing.*®

*1 Sibron was arrested on March 9, 1965, and was unable to make
bail before trial because of his indigency. He thus remained in jail
from that time until the expiration of his sentence (with good time
credit) on July 10, 1965. He was convicted on April 23. His appli-
cation for leave to proceed in formae pauperis was not granted until
May 14, and his assigned appellate counsel was not provided with a
transcript until June 11. The Appellate Term of the Supreme
Court recessed on June 7 until September. Thus Sibron was released
well before there had been any opportunity even to argue his case
in the intermediate state appellate court. A decision by the Court
of Appeals of New York was not had until July 10, 1966, the anni-
versary of Sibron’s release.

12 Cf., e. ¢., Thompson v, City of Lowiswville, 362 U. 8. 199 (1960).

12In St. Pierre the Court noted that the petitioner could have
taken steps to preserve his case, but that “he did not apply to this
Court for a stay or a supersedeas.” 319 U. S, at 43. Here how-
ever, it is abundantly clear that there iz no procedure of which
Sibron could have availed himself to prevent the expiration of his
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The second exception recognized in St. Pierre permits
adjudication of the merits of a criminal case where “under
either state or federal law further penalties or disabilities
can be imposed . . . as a result of the judgment which
has . . . been satisfied.” 319 U. 8., at 43. Subsequent
cases have expanded this exception to the point where
it may realistically be said that inroads have been made
upon the principle itself. St. Pierre implied that the
burden was upon the convict to show the existence of
collateral legal consequences. Three years later in Fis-
wick v. United States, 320 U. S. 211 {1946), however,
the Court held that a eriminal case had not become moot
upon release of the prisoner, noting that the convict, an
alien, might be subject to deportation for having com-
mitted a crime of “moral turpitude,”—even though it
had never been held (and the Court refused to hold) that
the crime of which he was convicted fell into this cate-
gory. The Court also pointed to the fact that if the
petitioner should in the future decide he wanted to

sentence long before this Court could hear his case. A supersedeas
from this Court is a purely ancillary writ, and may issue only in
connection with an appeal actually taken. FEz parte Realston, 119
U. 8. 613 (1887); Sup. Ct. Rule 18; see R. Robertson & F. Kirkham,
Jurisdiction of the Supreme Court of the United States § 435, at
883 (R. Wolfson & P. Kurland, ed. 1951). At the time Sibron
completed service of his sentence, the only judgment outstanding
was the conviction itself, rendered by the Criminal Court of the
City of New York, County of Kings. This Court had no jurisdiction
to hear an appeal from that judgment, since it was not rendered
by the “highest court of a State in which a decision could be had,”
28 U. 8. C. §1257, and there could be no warrant for interference
with the orderly appellate processes of the state courts. Thus no
supersedeas could have issued. Nor could this Court have ordered
Sibron admitted to bail before the expiration of his sentence, since
the offense was not bailable, 18 U. 8. C. §3144; see n, 10, supra,
Thus this case is distinguishable from St. Pierre in that Sibron “could
not have brought his case to this Court for review before the
expiration of his sentence.” 319 U. S, at 43.
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become an American citizen, he might have difficulty
proving that he was of “good moral character.” Id., at
222

The next case which dealt with the problem of col-
lateral consequences was [United States v. Morgan, 346
U. 8. 502 (1954). There the eonvict had probably been
subjected to a higher sentence as a recidivist by a state
court on account of the old federal conviction which he
sought to attack. But as the dissent pointed out, there
was no indication that the recidivist inerement would be
removed from his state sentence upon invalidation of
the federal conviction, id., at 516, n. 4, and the Court
chose to rest its holding that the case was not moot upon
a broader view of the matter. Without canvassing the
possible disabilities which might be imposed upon
Morgan or alluding specifically to the recidivist sentence,
the Court stated:

“Although the termn has been served, the results
of the conviction may persist. Subsequent convie-
tions may carry heavier penalties, civil rights may
be affected. As the power to remedy an invalid
sentence exists, we think, respondent is entitled to
an opportunity to show that this conviction is
mvalid.” [Id., at 512-513.

Three years later, in Pollard v. United States, 352
U. 8. 354 (1957), the Court abandoned all inquiry into
the actual existence of specific collateral consequences
and in effect presumed that they existed. With noth-
ing more than citations to Morgan and Fiswick, and

14 Compare Ginsberg, v. New York, — U. 8. — — n. 2
(1968}, where this Court held that the mere possibility that the
Commissioner of Buildings of the Town of Hempstead, New York,
might “in his diseretion” attempt in the future to revoke a license
to run a luncheonette because of a single conviction for selling
relatively inoffensive “girlie” magazines to a 16-year-old boy was
sufficient to preserve a criminal case from mootness.



1041

a statement that “convictions may entail collateral legal
disadvantages in the future,” id., at 358, the Court eon-
cluded that “The possibility of consequences collateral
to the imposition of sentence is sufficiently substantial
to justify our dealing with the merits.” Ibid. The Court
thus acknowledged the obvious fact of life that most
criminal convictions do in fact entail adverse collateral
legal consequences.'* The mere “possibility” that this
will be the case is enough to preserve a criminal case
from ending ‘“ignominously in the limbo of mootness.”
Parker v, Ellis, 362 U. S. 574, 577 (1960) (dissenting
opinion).

This case certainly meets that test for survival. With-
out pausing to canvass the possibilities in detail, we
note that New York expressly provides by statute that
Sibron’s convietion may be used to impeach his char-
acter should he choose to put it in issue at any future
criminal trial, N. Y. Code Crim. Proc. § 393—, and that
it must be submitted to a trial judge for his consid-
eration in sentencing should Sibron again be convicted
of a crime, N. Y. Code Crim. Proc. § 482. There are
doubtless other collateral consequences. Moreover, we
see no relevance in the fact that Sibron is a multiple
offender. Morgan was a multiple offender, see 346 U. S.
at 503-504, and so was Pollard, see 352 U. 8., at 355-357.
A judge or jury faced with a question of character, like
a sentencing judge, may be inclined to forgive or at
least discount a limited number of minor transgressions,
particularly if they occurred at some time in the rela-
tively distant past.’® It is impossible for this Court to

15 See generally Note, 53 Va. L. Rev. 403 (1967).

¢ We do not know from the record how many convictions Sibron
had, for what crimes, or when they were rendered. At the hear-
mg he admitted to a 1955 convietion for burglary and a 1957 mis-
demeanor conviction for possession of narcotics. He also admitted
that he had other convictions, but none were specifically alluded to.
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say at what point the number of convictions on a
man’s record renders his reputation irredeemable.” And
even i we believed that an individual had reached that
point, it would be impossible for us to say that he had
no interest in beginning the process of redemption with
the particular case sought to be adjudicated. We cannot
foretell what opportunities might present themselves
in the future for the removal of other convictions from
an individual’s record. The question of the validity
of a criminal convietion can arise in many contexts,
compare Burgett v. Texas, 389 U. S. 107 (1967), and
sooner the issue is fully litigated the better for all
concerned. It is always preferable to litigate a matter
when it is directly and principally in dispute, rather
than in a proceeding where it is collateral to the cen-
tral controversy. Moreover, litigation is better con-
ducted when the dispute is fresh and additional facts
may, if necessary, be taken without a substantial risk
that witnesses will die or memories fade. And it is
far better to eliminate the source of a potential legal
disability than to require the citizen to suffer the pos-
sibly unjustified consequences of the disability itself
for an indefinite period of time before he can secure
adjudication of the State’s right to impose it on the
basis of some past action. Cf. Peyton v. Rowe, —
U. 8. —, — (1968).*®

None of the concededly imperative policies behind
the constitutional rule against entertaining moot con-

17 We note that there is a clear distinction between a general im-
pairment of eredibility, to which the Court referred in St. Pierre, see
319 U. 8, at 43, and New York's specific statutory authorization for
use of the conviction to impeach the “character” of a defendant in a
criminal proceeding. The latter is a clear legal disability deliberately
and specifically imposed by the legislature.

8 This factor has clearly been considered relevant by the Court
in the past in determining the issue of mootness. See Fiswick v.
United States, 329 U. 8. 211, 221-222 (1946).
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troversies would be served by a dismissal in this case.
There is nothing abstract, feigned or hypothetieal about
Sibron’s appeal. Nor is there any suggestion that either
Sibron or the State has been wanting in diligence or
fervor in the litigation. We have before us a fully de-
veloped record of testimony about contested historical
facts, which reflects the “impact of actuality” * to a far
greater degree than many controversies accepted for
adjudication as a matter of course under the Federal
Declaratory Judgment Act, 28 U. S. C. § 2201.

St. Pierre v. United States, supra, must be read in
light of later cases to mean that a eriminal case is moot
only if it is shown that there is no possibility that any
collateral legal -consequences will be imposed on the
basis of the challenged conviction. That certainly is not
the case here. Sibron “has a substantial stake in the
judgment of conviction which survives the satisfaction
of the sentence imposed on him.” Fiswick v. United
States, supra, at 222, The case is not moot.

II.

We deal next with the confession of error by the Dis-
trict Attorney for Kings County in No. 63. Confessions
of error are, of course, entitled to and given great weight,
but they do not “relieve this Court of the performance
of the judicial function.” Young v. United States, 315
U. 8. 257, 258 (1942). It is the uniform practice of
this Court to conduct its own examination of the record
in all cases where the Federal Government or a State
confesses that a conviction has been erroneously obtained.
For one thing, as we noted in Young, “our judgments are
precedents, and the proper administration of the crim-
inal law cannot be left merely to the stipulation of the

1 Frankfurter, A Note on Advisory Opinions, 37 Harv. L. Rev.
1002, 1006 (1924). See also Parker v. Ellis, 362 U, 8, 574, 592-
593 (1960) (dissenting opinion).
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parties,” 315 U, S, at 259. See also Marino v. Ragen,
332 U. S. 561 (1947). This consideration is entitled to
special weight where, as in this case, we deal with a
judgment of a State’s highest court interpreting a state
statute which is challenged on constitutional grounds.
The need for such authoritative declarations of state law
in sensitive constitutional contexts has been the very
reason for the development of the abstention doctrine by
this Court. See, e. g., Railroed Comm’n v. Pullman Co.,
312 U. S. 496 (1941). Such a judgment is the final
product of a sovereign judicial system, and is deserving
of respectful treatment by this Court. Moreover, in this
case the confession of error on behalf of the entire state
executive and judicial branches is made, not by a state
official, but by the elected legal officer of one political
subdivision within the State. The District Attorney for
Kings County seems to have come late to the opinion
that this conviction violated Sibron’s econstitutional
rights. For us to accept his view blindly in the circum-
stances, when a majority of the Court of Appeals of New
York has expressed the contrary view, would be a dis-
gervice to the State of New York and an abdication of
our obligation to lower courts to decide cases upon proper
constitutional grounds in a manner which permits them
to conform their future behavior to the demands of the
Constitution. We turn to the merits.

I11.

The parties on both sides of these two cases have urged
that the principal issue before us is the constitutionality
of §180-a “on its face.” We decline, however, to be
drawn into what we view as the abstract and unpro-
ductive exercise of laying the extraordinarily elastic cate-
gories of § 180-a next to the categories of the Fourth
Amendment in an effort to determine whether the two
are in some sense compatible. The constitutional valid-
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ity of a warrantless search is pre-eminently the sort of
question which can only be decided in the concrete
factual context of the individual case. In this respect
it is quite different from the question of the adequacy
of the procedural safeguards written into a statute which
purports to authorize the issuance of search warrants in
certain circumstances. See Berger v. New York, 388
U. S. 41 (1967). No search required to be made under
a warrant is valid if the procedure for the issuance of
the warrant is inadequate to ensure the sort of neutral
contemplation by a magistrate of the grounds for the
search and its proposed scope, which lies at the heart of
the Fourth Amendment. Z. g., Aguilar v. Texas, 378
U. 8. 108 (1964) ; Giordenello v. United States, 357 U. S.
480 (1958). This Court held last Term in Berger v.
New York, supra, that N. Y. Code Crim Proc. § 8§813-a,
which established a procedure for the issuance of search
warrants to permit electronic eavesdropping, failed to
embody the safeguards demanded by the Fourth and
Fourteenth Amendments.

Section 180-a, unlike § 813-a, deals with the substan-
tive validity of cetain types of seizures and searches with-
out warrants., It purports to authorize police officers to
“stop” people, “demand” explanations of them and
“search [them] for dangerous weapon[s]” in certain
circumstances upon “reasonable suspicion” that they are
engaged in criminal activity and that they represent a
danger to the policeman. The operative categories of
§ 180-a are not the categories of the Fourth Amendment,
and they are susceptible of a wide variety of interpreta-
tions.” New York is, of course, free to develop its own

20 Tt is not apparent, for example, whether the power to “stop”
granted by the statute entails a power to “detain” for investigation
or interrogation upon less than probable cause, or if so what sort
of durational limitations upon such detention are contemplated.
And while the statute’s apparent grant of a power of compulsion
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law of search and seizure to meet the needs of local law
enforcement, see Ker v. Californig, 374 U. 8. 23, 34
(1963), and in the process it may call the standards it
employs by any names it may choose. It may not, how-

indicates that many “stops” will constitute “seizures,” it is not clear
that all conduct analyzed under the rubric of the statute will either
rise to the level of a “seizure” or he based upon less than probable
cause. In No, 74, the Peters case, for example, the New York
courts justified the seizure of appellant under § 180-a, but we have
concluded that there was in fact probable cause for an arrest when
Officer Lasky seized Peters on the stairway. See pp. —, infre. In
any event, a pronouncement by this Court upon the abstract vahidity
of § 180-a's “stop” category would be most inappropriate in these
cases, since we have concluded that neither of them presents the
question of the validity of a seizure of the person for purposes of
interrogation upon less than probable cause, See pp. —, infra.
The statute’s other categories are equally elastic, and it was passed
too recently for the State’s highest court to have ruled upon many of
the questions involving potential intersections with federal constitu-
tional guarantees. We cannot tell, for example, whether the officer’s
power to “demand” of a person an “explanation of his actions” con-
templates either an obligation on the part of the citizen to answer
or some additional power on the part of the officer in the event
of a refusal to answer, or even whether the interrogation following
the “stop” is “custodial.” Compare Miranda v. Arizona, 384 U. 8.
436 (1966). There are, moreover, substantial indications that the
statutory category of a “search for a dangerous weapon” may encom-
pasgs conduct considerably broader in scope than that which we
approved in Terry v, Ohio, gnte, p. —. See pp. —, infra. See
also People v. Taggart, 20 N. Y. 2d 335, — N. E. 2d —, —
N. Y. B. 2d — (1967). At least some of the activity apparently
permitted under the rubric of searching for dangerous weapons may
thus be permissible under the Constitution only if the “reasonable
suspicion” of criminal activity rises to the level of probable cause.
Finally, it is impossible to tell whether the standard of “reasonable
suspicion” connotes the same sort of specificity, reliability, and objec-
. tivity which is the touchstone of permissible governmental action
under the Fourth Amendment. Compare Terry v. Ohio, supra, with
People v. Taggart, supra. In this connection we note that the
searches aund seizures in both Sibron and Peters were upheld by the
Court of Appeals of New York as predicated upon “reasonable
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ever, authorize police conduct which trenches upon
Fourth Amendment rights, regardless of the labels which
it attaches to such conduct. The question in this Court
upon review of a state-approved search or seizure “it not
whether the search [or seizure] was authorized by state
law. The question is rather whether the search was
reasonable under the Fourth Amendment. Just as a
search authorized by state law may be an unreasonable
one under that amendment, 80 may a search not ex-
pressly authorized by state law be justified as a consti-
tutionally reasonable one.” Cooper v. California, 386
U. 8. 58, 61 (1967).

Accordingly, we make no pronouncement on the facial
constitutionality of § 180-a. The constitutional peint
with respeet to a statute of this peculiar sort, as the Court
of Appeals of New York recognized, is “not so much , . .
the language employed as . . . the conduet it authorizes.”
People v. Peters, 18 N. Y. 2d 238, 245, 219 N. E. 2d 595,
599, 273 N. Y. S. 2d 217, 222 (1966). We have held
today in Terry v. Ohio, ante, p. ——, that police conduct
of the sort with which § 180-a deals must be judged
under the Reasonable Search and Seizure Clause of the
Fourth Amendment. The inquiry under that clause may
differ sharply from the inquiry set up by the categories
of §180-a. Our constitutional inquiry would not be
furthered here by an attempt to pronounce judgment on
the words of the statute. We must confine our review
instead to the reasonableness of the searches and seizures
which underlie these two convictions.

Iv.

Turning to the facts of Sibron’s case, it is clear that

the heroin was inadmissible in evidence against him.

suspicion,” whereas we have concluded that the officer in Peters had
probable cause for an arrest, while the policeman in Sibron was not
possessed of any information which would justify an intrusion upon
rights protected by the Fourth Amendment.
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The prosecution has quite properly abandoned the notion
that there was probable cause to arrest Sibron for any
crime at the time Patrolman Martin accosted him in the
restaurant, took him outside and searched him. The
officer was not acquainted with Sibron and had no infor-
mation concerning him. He merely saw Sibron talking
to a number of known narecotics addicts over a period of
eight hours. It must be emphasized that Patrolman
Martin was completely ignorant regarding the content
of these conversations, and that he saw nothing pass be-
tween Sibron and the addicts. So far as he knew, they
might indeed “have been talking about the World Series.”
The inference that persons who talk to narcotics addicts
are engaged in the criminal traffic in narcotics is simply
not the sort of reasonable inference required to support
an intrusion by the police upon an individual’s personal
security. Nothing resembling probable cause existed
until after the search had turned up the envelopes of
heroin. It is axiomatic that an incident search may not
precede an arrest and serve as part of its justification.
E. g., Henry v. Uniled States, 361 U. 8. 98 (1959);
Johnson v. United States, 333 U. 8. 10, 16-17 (1948).
Thus the search cannot be justified as incident to a lawful
arrest,

If Patrolman Martin lacked probable cause for an
arrest, however, his seizure and search of Sibron might
still have been justified at the outset if he had reason-
able grounds to believe that Sibron was armed and
dangerous. Terry v. Ohio, ante, p. —. We are not
called upon to decide in this case whether there was a
“seizure” of Sibron inside the restaurant antecedent
to the physical seizure which accompanied the search.
The record is unclear with respect to what transpired
between Sibron and the officer inside the restaurant.
It is totally barren of any indication whether Sibron
accompanied Patrolman Martin outside in submission
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to a show of force or authority which left him no
choice, or whether he went voluntarily in a spirit of
apparent cooperation with the officer's investigation.
In any event, this deficiency in the record iz imma-
terial, since Patrolman Martin obtained no new infor-
mation in the interval between his initiation of the
encounter in the restaurant and his physical seizure
and search of Sibron outside.

Although the Court of Appeals of New York wrote
no opinion in this case, it seems to have viewed the
search here as a self-protective search for weapons and
to have affirmed on the basis of § 180-a, which author-
izes such a search when the officer “reasonably sus-
pects that he is in danger of life or limb.” The Court
of Appeals has, at any rate, justified searches during
field interrogation on the ground that “the answer to
the question propounded by the policeman may be a
bullet; in any case the exposure to danger could be very
great.”” People v. Rivera, 14 N. Y. 2d 441, 446, 201
N. E. 2d 32, 35, 252 N. Y. S. 2d 458, 463 (1964), cert.
denied, 379 U. 8. 978 (1965). But the application of
this reasoning to the facts of this case proves too much.
The police officer is not entitled to seize and search
every person whom he sees on the street or of whom
he makes inquiries. Before he places a hand on the
person of a citizen in search of anything, he must
have constitutionally adequate reasonable grounds for
doing so. In the case of the self-protective search for
weapons, he must be able to point to particular facts
from which he reasonably inferred that the individual
was armed and dangerous. Terry v. Ohiw, supra.
Patrolman Martin’s testimony reveals no such facts.
The suspect’s mere act of talking with a number of
kriown narcotics addicts over an eight-hour period no
more gives rise to reasonable fear of life or limb on
the part of the police officer than it justifies an arrest
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for ecommitting a crime. Nor did Patrolman Martin
urge that when Sibron put his hand in his pocket, he
feared that he was going for a weapon and acted in
self-defense. His opening statement to Sibron—“You
know what I am after’”—made it abundantly clear that
he sought narcotics, and his testimony at the hearing
left no doubt that he thought there were narcoties in
Sibron’s pocket.?

Even assuming arguendo that there were adequate
grounds to search Sibron for weapoens, the nature and

21 Tt is argued in dissent that this Court has in effect overturned
factual findings by the two courts below that the search in this case
was a self-protective measure on the part of Patrolman Martin,
who thought that Sibron might have been reaching for a gun. It is
true, as we have noted, that the Court of Appeals of New York
apparently rested its approval of the search on this view. The trial
court, however, made no such finding of fact. The trial judge
adopted the theory of the prosecution at the hearing on the motion
to suppress. This theory was that there was probable cause to
arrest Sibron for some crime having to do with narcotics. The fact
which tipped the scales for the trial court had nothing to do with
danger to the policeman. The judge expressly changed his original
view and held the heroin admissible upon being reminded that Sibron
had admitted on the stand that he spoke to the addicts about nar-
cotics, This admission was not relevant on the issue of probable
cause, and we do not understand the dissent to take the position
that prior to the discovery of heroin, there was probable cause for
an arrest.

Moreover, Patrolman Martin himself never at any time put forth
the notion that he acted to protect himself. As we have noted, this
subject never came up, until on re-direct examination defense counsel
raised the question whether Patrolman Martin thought Sibron was
going for a gun. See n. 4, supra. This was the only reference to
weapons at any point in the hearing, and the subject was swiftly
dropped. In the circumstances an unarticulated “finding” by an
appellate court which wrote no opinion, apparently to the effect that
the officer’s invasion of Sibron’s person comported with the Consti-
tution because of the need to protect himself, is not deserving of
controlling deference.
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scope of the search conducted by Patrolman Martin were
so clearly unrelated to that justification as to render the
heroin inadmissible. The search for weapons approved
in Terry consisted solely of a limited patting of the outer
clothing of the suspect for concealed objects which might
be used as instruments of assault. Only when he dis-
covered such objects did the officer in Terry place his
hands in the pockets of the men he searched. In this
case, with no attempt at an initial limited exploration
for arms, Patrolman Martin thrust his hand into Sibron’s
pocket and took from him envelopes of heroin., His
testimony shows that he was looking for narcotics, and
he found them. The search was not reasonably limited
in scope to the accomplishment of the only goal which
might conceivably have justified its inception—the pro-
tection of the officer by disarming a potentially dangerous
man. Such a search violates the guarantee of the Fourth
Amendment, which protects the sanctity of the person
against unreasonable intrusions on the part of all gov-
ernment agents.
V.

We think it is equally clear that the search in Peters’
case was wholly reasonable under the Constitution.
The Court of Appeals of New York held that the search
was made legal by § 180-a, since Peters was “abroad in
a public place,” and since Officer Lasky was reasonably
suspicious of his activities and, once he had stopped
Peters, reasonably suspected that he was in danger of
life or limb, even though he held Peters at gun point.
This may be the justification for the search under state
law. We think, however, that for purposes of the Fourth
Amendment the search was properly incident to a lawful
arrest. By the time Officer Lasky caught up with Peters
on the stairway between the fourth and fifth floors of
the apartment building, he had probable cause to arrest
him for attempted burglary. The officer heard strange
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noises at his door which apparently led him to believe
that someone sought to force entry. When he investi-
gated these noises he saw two men, whom he had never
seen before in his 12 years in the building, tiptoeing
furtively about the hallway. They were still engaged in
these maneuvers after he called the police and dressed
hurriedly. And when Officer Lasky entered the hallway,
the men fled down the stairs. It is difficult to conceive
of stronger grounds for an arrest, short of actual eye-
witness observation of criminal activity. As the trial
court explicitly recognized, deliberately furtive actions
and flight at the approach of strangers or law officers are
strong indicia of mens rea, and when coupled with spe-
cific knowledge on the part of the officer relating the
suspect to the evidence of crime, they are proper factors
to be considered in the decision to make an arrest.
Brinegar v. United States, 338 U. S. 160 (1949); Husty
v. United States, 282 U. S. 694 (1931); see Henry v.
United States, 361 U. 8. 98, 103 (1959).

As we noted in Sibron’s case, a search incident to a
lawful arrest, may not precede the arrest and serve as
part of its justification. It is a question of fact pre-
cisely when, in each case, the arrest took place. Rios
v. United States, 364 U, S. 253, 261-262 (1960). And
while there was some inconclusive discussion in the trial
court concerning when Officer Lasky “arrested” Peters,
it 18 clear that the arrest had for purposes of constitu-
tional justification already taken place before the search
commenced. When the policeman grabbed Peters by the
collar, he abruptly “seized” him and curtailed his freedom
of movement on the basis of probable cause to believe
that he was engaged in criminal activity. See Henry v.
United States, supra, at 103. At that point he had the
authority to search Peters, and the incident search was

22 See n. 6, supra.
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obviously justified “by the need to seize weapons and
other things which might be used to assault an officer or
effect an escape, as well as by the need to prevent the
destruction of evidence of the crime.” Preston v. United
States, 376 U, 8. 364, 367 (1964). Moreover, it was rea-
sonably limited in scope by these purposes. Officer
Lasky did not engage in an unrestrained and thorough-
going examination of Peters and his personal effects. He
seized him to cut short his flight, and he searched him
primarily for weapons. While patting down his outer
clothing, Officer Lasky discovered an object in his pocket
which might have been used as a weapon. He seized it
and discovered it to be a potential instrument of the
crime of burglary.

We have concluded that Peters’ conviction fully com-
ports with the commands of the Fourth and Fourteenth
Amendments, and must be affirmed. The conviction in
No. 63, however, must be reversed, on the ground that
the heroin was unconstitutionally admitted in evidence
against the appellant.

1t 18 30 ordered.
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SUPREME COURT OF THE UNITED STATES

No. 63.—OcroBer TErM, 1967,

Nelson Sibron, Appellant,
v

State of New York.

On Appeal From the Court of
Appeals of New York.

[June 10, 1968.]

Mg. JusTicE DougLas, concurring.

Officer Martin testified that on the night in question
he observed petitioner Sibron continually from 4 p. m.
to 12 midnight and that during that eight-hour period,
Sibron conversed with different persons each personally
known to Martin as narcotics addicts. When Sibron
entered a restaurant, Martin followed him inside where
he observed Sibron talking to three other persons also
personally known to Martin as narcotics addicts. At
that point he approached Sibron and asked him to come
outside, When Sibron stepped out, Martin said, “You
know what I am after.” Sibron then reached inside his
pocket, and at the same time Martin reached into the
same pocket and discovered several glassine envelopes
which were found to contain heroin. Sibron was sub-
sequently convicted of unlawful possession of heroin.

Consorting with criminals may in a particular factual
setting be a basis for believing that a criminal project is
underway. Yet talking with addicts without more rises
no higher than suspicion. That is all we have here; and
if it is sufficient for a “seizure” and a “search,” then there
is no such thing as privacy for this vast group of “sick”
people.
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SUPREME COURT OF THE UNITED STATES
No. 74.—0OcroBer TErM, 1967,

John Francis Peters, Appellant,]On Appeal From the
. Court of Appeals of
State of New York. New York.

[June 10, 1968.]

Mr. JusTiCE DoUGLAS, concurring.

Officer Lasky testified that he resided in a multiple
dwelling apartment house in Mount Vernon, New York.
His apartment was on the sixth floor. At about 1 in
the afterncon, he had just stepped out of the shower and
was drying himself when he heard a noise at his door.
Just then his phone rang and he answered the call.
After hanging up, he looked through the peephole of his
door and saw two men, one of whom was petitioner, tip-
toeing out of an alcove toward the stairway. He phoned
his headquarters to report this occurrence, and then put
on some clothes and proceeded back to the door. This
time he saw a tall man tiptoeing away from the alcove,
followed by petitioner, toward the stairway. Lasky came
out of his apartment, slammed the door behind him, and
then gave chase, gun in hand, as the two men began to
run down the stairs. He apprehended petitioner on the
stairway between the fourth and fifth floors, and asked
what he was doing in the building. Petitioner replied
that he was looking for a girl friend, but refused to give
her name, saying that she was a married woman. Lasky
then ‘“frisked” petitioner for a weapon, and discovered
in his right pants pocket a plastic envelope. The en-
velope contained a tension bar, 6 picks and 2 Allen
wrenches with the short leg filed down to a screwdriver
edge. Petitioner was subsequently convicted for pos-
session of burglarly tools.
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I would hold that at the time Lasky seized petitioner,
he had probable cause to believe that petitioner was on
some kind of burglary or housebreaking mission.* In my
view he had probable cause to seize petitioner and ac-
cordingly to conduct a limited search of his person for
Weapons,

*See N. Y. Pen. Code §§ 140.20, 140.25 (McKinney 1967).
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SUPREME COURT OF THE UNITED STATES

Nos. 63 anD 74.—OcTOoBER TERM, 1967,

Nelson Sibron, Appellant,
63 .

State of New York. On Appeals From the
Court of Appeals of
John Francis Peters, Appellant,| New York.

74 v

State of New York.

{June 10, 1968.]

Me. JusTice WHITE, concurring.

1 join Parts I-1V of the Court’s opinion. With respect
to appellant Peters, I join the affirmance of his con-
viction, not because there was probable cause to arrest,
a question I do not reach, but because there was prob-
able cause to stop Peters for questioning and thus to
frisk him for dangerous weapons. See my concurring
opinion in Terry v. Ohio, ante, p. —. While patting
down Peters’ clothing the officer “discovered an object
in his pocket which might have been used as a weapon.”
Ante, p. —. That object turned out to be a package
of burglar’s tools. In my view those tools were properly
admitted into evidence.
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SUPREME COURT OF THE UNITED STATES

Nos. 63 AnND 74.—OcToBER TERM, 1967.

Nelson Sibron, Appellant,
63 v

State of New York. On Appeals From the
Court of Appeals of
John Francis Peters, Appellant,} New York.

74 v

State of New York.

[June 10, 1968.]

Mg, JusTicE FoRrTas, concurring,

1. T would construe St. Pierre v. United States, 319
U. S. 41 (1943), in light of later cases, to mean that a
criminal case is moot if it appears that no collateral legal
consequences will be imposed on the basis of the chal-
lenged conviction, (Cf. majority opinion, p. 15.)

2. I join without qualification in the Court’s judg-
ment and opinion concerning the standards to be used
in determinig whether § 180-a as applied to particular
situations is constitutional. But I would explicitly re-
serve the possibility that a statute purporting to au-
thorize a warrantless search might be so extreme as to
justify our concluding that it is unconstitutional “on its
face,” regardless of the facts of the particular case. To
the extent that the Court’s opinion may indicate the con-
trary, I disagree. (Cf. majority opinion, p. 17.)

3. In Sibron's case {No. 63), I would conclude that we
find nothing in the record of this case or pertinent prin-
ciples of law to cause us to disregard the confession of
error by counsel for Kings County. I would not dis-
courage admissions of error nor would I disregard them.
(Cf. majority opinion, pt. II, pp. 16-17.)
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SUPREME COURT OF THE UNITED STATES

Nos, 63 anNp 74.—O0OcroBErR TERM, 1967,

Nelson Sibron, Appellant,
63 v
State of New York. On Appeals From the

Court of Appeals of
John Francis Peters, Appellant,| New York.

74 .
State of New York.

{June 10, 1968.]

Mg. JusticE HARLAN, concurring in the results.

I fully agree with the results the Court has reached
in these cases. They are, I think, consonant with and
dictated by the decision in Z’erry v. Ohio, ante, p. —.
For reasons I do not understand, however, the Court has
declined to rest the judgments here upon the principles
of Terry. In doing so it has, in at least one particu-
lar, made serious inroads upon the protection afforded
by the Fourth and Fourteenth Amendments.

The Court is of course entirely correct in concluding
that we should not pass upon the constitutionality of
the New York stop-and-frisk law “on its face.” The
statute is certainly not unconstitutional on its face:
that is, it does not plainly purport to authorize uncon-
stitutional activities by policemen. Nor is it “consti-
tutional on its face” if that expression means that any
action now or later thought to fall within the terms
of the statute is, ipso facto, within constitutional limits
as well. No statute, state or federal, receives any such
imprimatur from this Court.

This does not mean, however, that the statute should
be ignored here. The State of New York has made a
deliberate effort to deal with the complex problem of
on-the-street policework. Without giving carte blanche
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to any particular verbal formulation, we should, I think,
where relevant, indicate the extent to which that effort
has been constitutionally successful. The core of the
New York statute is the permission to stop any person
reasonably suspected of crime. Under the decision in
Terry a right to stop may indeed be premised on rea-
sonable suspicion and does not require probable cause,
and hence the New York formulation is to that extent
constitutional. This does not mean that suspicion need
not be “reasonable” in the constitutional as well as the
statutory sense. Nor does it mean that this Court has
approved more than a momentary stop or has indicated
what questioning may constitutionally occur during a
stop, for the cases before us do not raise these questions.!
Turning to the individual cases, I agree that the con-
viction in No. 63, Sibron, ghould be reversed, and would
do so upon the premises of Terry. At the outset, I agree
that sufficient collateral legal consequences of Sibron’s
conviction have been shown to prevent this case from
being moot, and I agree that the case should not be
reversed simply on the State’s confession of error.
The considerable confusion that has surrounded the
“search” or “frisk” of Sibron that led to the actual
recovery of the heroin seems to me irrelevant for our
purposes. Officer Martin repudiated his first statement,
which might conceivably have indicated a theory of
“abandonment,” see ante, pp. 3—4. No matter which of
the other theories is adopted, it is clear that there was at
least a forcible frisk, comparable to that which occurred
in Terry, which requires constitutional justification.
Since carrying hercin is a crime in New York, prob-
able cause to believe Sibron was carrying heroin would

1 For a thoughtful study of many of these points, see ALI Model
Code of Pre-Arraignment Procedure, Tentative Draft No. 1, §§ 2.01,
202, and the commentary on these sections appearing at pp. 87—
105.
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also have been probable cause to arrest him. As the
Court says, Officer Martin clearly had neither. Although
Sibron had had conversations with several known ad-
dicts, he had done nothing, during the several hours
he was under surveillance, that made it “probable” that
he was either carrying heroin himself or engaging in
transactions with these acquaintances.

Nor were there here reasonable grounds for a Terry-
type “stop” short of an arrest. I would accept, as an
adequate general formula, the New York requirement
that the officer must “reasonably suspect” that the per-
son he stops “is committing, has committed or is about
to commit a crime.” N, Y. Code Crim. Proc. § 180-a.
“On its face,” this requirement is, if anything, more
stringent than the requirement stated by the Court in
Terry: “where a police officer observes unusual conduct
which leads him reasonably to conclude in light of his
experience that criminal activity may be afoot . . . .”
Ante, p. 28. The interpretation of the New York stat-
ute is of course a matter for the New York courts, but
any particular stop must meet the Terry standard as well.

The forcible encounter between Officer Martin and
Sibron did not meet the Terry reasonableness standard.
In the first place, although association with known crim-
inals may, I think, properly be a factor contributing to
the suspiciousness of circumstances, it does not, entirely
by itself, create suspicion adequate to support a stop.
There must be something at least in the activities of the
person being observed or in his surroundings that affirma-
tively suggests particular criminal activity, completed,
current, or intended. That was the case in Terry, but it
palpably was not the case here. For eight continuous
hours, up to the point when he interrupted Sibron eating
a piece of pie, Officer Martin apparently observed not a
single suspicious action and heard not a single suspicious
word on the part of Sibron himself or any person with
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whom he associated. If anything, that period of sur-
veillance pointed away from suspicion.

Furthermore, in Terry, the police officer judged that
his suspect was about to commit a violent crime and
that he had to assert himself in order to prevent it. Here
there was no reason for Officer Martin to think that an
incipient crime, or flight, or the destruction of evidence
would occur if he stayed his hand; indeed, there was no
more reason for him to intrude upon Sibron at the
moment when he did than there had been four hours
earlier, and no reason to think the situation would have
changed four hours hence. While no hard-and-fast rule
can be drawn, T would suggest that one important factor,
missing here, that should be taken into account in deter-
mining whether there are reasonable grounds for a fore-
ible intrusion is whether there is any need for immediate
action,

For these reasons 1 would hold that Officer Martin
lacked reasonable grounds to introduce forecibly upon
Sibron. In consequence, the essential premise for the
right to conduct a self-protective frisk was lacking. See
my concurring opinion in Terry, ante, p. —. 1 there-
fore find it unnecessary to reach two further troublesome
guestions. First, although I think that, as in Terry, the
right to frisk is automatic when an officer lawfully stops
a person suspected of a crime whose nature creates s
substantial likelihood that he is armed, it is not clear
that suspected possession of narcotics falls into this cate-
gory. If the nature of the suspected offense creates no
reasonable apprehension for the officer’s safety, 1 would
not permit him to frisk unless other circumstances did
so. Second, I agree with the Court that even where a
self-protective frisk is proper, its scope should be limited
to what is adequate for its purposes. I see no need here
to resolve the question whether this frisk exceeded those
bounds.
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Turning now to No. 74, Peters, I again agree that the
conviction should be upheld, but here I would differ
strongly and fundamentally with the Court’s approach.
the Court holds that the burglar’s tools were recovered
from Peters in a search incident to a lawful arrest. I
do not think that Officer Lasky had anything close to
probable cause to arrest Peters before he recovered the
burglar’s tools. Indeed, if probable cause existed here,
I find it difficult to see why a different rationale was
necessary to support the stop and frisk in Terry and why
States such as New York have had to devote so much
thought to the constitutional problems of field interro-
gation. This case will be the latest in an exceedingly
small number of cases in this Court indicating what suf-
fices for probable cause. While, as the Court noted in
Terry, the influence of this Court on police tactics “in
the field” is necessarily limited, the influence of a decision
here on hundreds of courts and magistrates who have to
decide whether there is probable cause for a real arrest
or a full search will be large.

Officer Lasky testified that at 1 o’clock in the after-
noon he heard a noise at the door to his apartment.
He did not testify, nor did any state court conclude,
that this “led him to believe that someone sought to
force entry.” Ante, p. 24. He looked out into the
public hallway and saw two men whom he did not ree-
ognize, surely not a strange oeccurrence in a large apart-
ment building. One of them appeared to be tip-toeing.
Lasky did not testify that the other man was tip-
toeing or that either of them was behaving “furtively.”
Ibid. Lasky left his apartment and ran to them, gun in
hand. He did not testify that there was any flight,” ante,
p. 247 though flight at the approach of gun-carrying

2Tt is true, as the Court states, that the New York courts attrib-
uted such a statement to him. The attribution seems to me unwar-
ranted by the record.
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strangers (Lasky was apparently not in uniform) is
hardly indicative of mens rea.

Probable cause to arrest means evidence that would
warrant a prudent and reasonable man (such as a mag-
istrate, actual or hypothetical) in believing that a par-
ticular person has committed or is committing a crime.’
Officer Lasky had no extrinsic reason to think that a
crime had been or was being committed, so whether it
would have been proper to issue a warrant depends
entirely on his statements of his observations of the men.
Apart from his conclusory statement that he thought
the men were burglars, he offered very little specific
evidence. I find it hard to believe that if Peters had
made good his escape and there were no report of a
burglary in the neighborhood, this Court would hold it
proper for a prudent neutral magistrate to issue a war-
rant for his arrest.*

In the course of upholding Peters’ conviction, the
Court makes two other points that may lead to future

3E. g. Beck v. Ohio, 379 1. 8. 89; Rios v. United States, 364
U. 8. 253; Henry v. United States, 361 U. S. 98. In Henry, supra,
at 100, the Court said that 18 T. 8. C, § 3052 “states the Constitu-
tional standard” for felony arrests by FBI agents without warrant.
That section at that time authorized agents to “make arrests without
warrant for any offense against the United States committed in their
presence, or for any felony cognizable under the laws of the United
States if they have reasonable grounds to believe that the person
has committed or is committing such a felony.” Under Ker v. Cali-
jornia, 374 U. 8. 23, a paralle! standard is applicable to warrantless
arrests by state and local police.

¢+ Compare Henry v. United States, 361 U. 8. 98, in which the
Court said there was “far from enough evidence . . . to justify a
magistrate n issuing a warrant.” Jd., at 103. Agents knew that a
federal crime, theft of whisky from an interstate shipment, had
been committed “in the neighborhood.” Petitioner was observed
driving into an alley, picking up packages, and driving away. I
agree that these facts did not constitute probable cause, but find it
hard to see that the evidence here was more impressive.
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confusion. The first concerns the “moment of arrest.”
If there is an escalating encounter between a policeman
and a citizen, beginning perhaps with a friendly con-
versation but ending in imprisonment, and if evidence
is developing during that encounter, it may be impor-
tant to identify the moment of arrest, i. ¢., the moment
when the police were not permitted to proceed further
unless they by then had probable cause. This moment-
of-arrest problem is not, on the Court’s premises, in
any way involved in this case: the Court holds that
Officer Lasky had probable cause to arrest at the mo-
ment he caught Peters, and hence probable cause clearly
preceded anything that might be thought an arrest.
The Court implies, however, that although there is no
problem about whether the arrest of Peters occurred
late enough, 1. e., after probable cause developed, there
might be a problem about whether it occurred early
enough, 1. e., before Peters was searched. This seems
to me a false problem. Of course, the fruits of a search
may not be used to justify an arrest to which it is inei-
dent, but this means only that probable cause to arrest
must precede the search. If the prosecution shows prob-
able cause to arrest prior to a search of a man’s person,
it has met its total burden. There is no case in which
a defendant may validly say, “Although the officer had
a right to arrest me at the moment when he seized me
and searched my person, the search is invalid because
he did not in faet arrest me until afterwards.”

This faet is important because, as demonstrated by
Terry, not every curtailment of freedom of movement is
an ‘“arrest” requiring antecedent probable cause. At t