MR. JUSTICE BRENNAN, concurring:
I join fed=dyin the Court's opinion in these casew. w4

< write merely to emphasize n@:aum&upoﬁoaééng that the Court
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states, "It is 1méossib1e for us to forésee thé potent ial
alternatives for protecting the privilege which might be de=
vised by Congress or the Sgates in the exercise of their
creative rule-making capacities. Therefore, we cannot say that
the Constitution necessarily requires adherence to any particu-
lar solution for the inherent compulsions of the interrogation

process as it is presently conducted." Ante at p. 29, It is

P2 ’ i £, /i > Py

certainly true, as Justice-Herlan-aptly states, that the

rules we have found necessary in lieu of such creative action
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teave.open the possibility of prevarication by the police,

/whether waivers have been
as to whether warnings have been given or not, or/waivmems re-

Through
ceived, Xn Federal Rule of Criminal Procedure 5(a) and the

exercise of our supervisory authority over federal courts, the

Court has found it possible to;escapé the "evil potentialities"
A

of xxxh a contest over sugh issues in federal criminal prosecu-

tions, See Mallory %. United States, 35L U.S. 449, 456=l4578x.
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Such means may not-be-available-te this Court-when it deals With

A

convictions in State courts. B&%~%ﬂ»the-States~can-devi§e

; . /
J '§ / 4 o /

appropriately probhylactic means‘p$ avolding the dangers of
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interrogat ion anmd at the same time eliminatiag the possibility
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ef—swearing—contests between the police and the accusedy

eertainly nothing-we—sey-teodey-prevents.ithemn -from-doing.s.0e—
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If\{s appropriate to note that the voices today rdised in
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alarm\hgve been heard, not only upogwfﬁis occasion, but on
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many e o
mexk occasions in recent memopy =-- whether before or after
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our decision fn@Malloy v;rHogan, supra == when this Court has

applied and enforégd”ihe RifphmAmzmdmznkthx sweeping principles

embodied in thg'privifegg. See, €.g., Culombe v, Connecticut,

367 U.S. 5@8; 6423 Gallegoswﬁ; Colorado, 370 U.S. 149,553

Haynes_v; Washingtom, 373 U.S. 503, 520,
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