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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D. C.

on the 9¢n day of August 1979,

LANGHORNE M. BOND, Administrator,
Federal Aviation Administration,

- Docket SE-4012
LARRY WESLEY UNDERWOOD,

Respondent.

)
)
)
)
Complainant, i
)
)
)
|

OPINION AND ORDER

Respondent has appealed from the initial decision of Administrative
Law Judge William E. Fowler, Jr., rendered orally at the conclusion of
the evidentiary hearing held on Januaky 24 and 25, 1979, in San Diego,
Ca]ifornia.l/ The law judge therein found that the Administrator had
established the charges specified in his order of suspension. These
charges were predicated upon respondent's operation, as pilot-in-command,
of civil aircraft N38515, a Piper PA-28-161, the property of another,

on a passenger-carrying, visual flight rules flight, which terminated in

1/ An excerpt of that portion of the hearing transcript containing the

initial decision is attached hereto.
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a crash landing on the athletic field at San Diego State University. ‘
The law judge further found that during the portion of the flight which
was over the University campus, respondent opergted the aircraft at

altitudes as low as 400 feet above ground level™ and thereby had violated
4/

Federal Aviation Regulations (FAR) sections 81.79(a)and (b)g'and 91.9.
He thereupon affirmed the Administrator's order suspending respondent's
private pilot certificate for 180 days.

In support of his appeal, respondent, through counsel, has filed a
brief wherein he argues that the engine oil Pressure inexplicably rose
while he was over the campus and that this constituted an emergency
within the purview of FAR section 91.3(b),§'thus allowing him to descend
below permissable altitudes in order to effectuate an emergency precautionary

landing. He urges, in this regard, that his subjective determination

2/ UnTess otherwise stated, all altituded hereinafter given refer to height
above ground level.

3/ Section 91.79(a) and (b) provides as follows:

"891.79 Minimum safe altitudes; general.
_ Except when necessary for takeoff or Ianding, No person may operate an
aircraft below the following altitudes:
(a) _Anywhere, An altitude allowing, if a power unit fails, an emergency

landing without undue hazard to Persons or property on the surface,

4/ Section 91.9 provides as follows:
"§91 Careless or reckless operation,

No person may operate an aircraft in a careless or reckless manner so as
to endanger the 1ife or Property of another."

g/ Section 9].3(?) provides as follows:
"§97, Respons1bility and authority of the pilot in command.
* *

*

(b) In an emergency requiring immediate action, the pilot in command
may deviate from any rule of this subpart or of Subpart B to the extent

required to meet that emergency. "
* %* * * o
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of the existence of an emergency should. control, insofar as the
applicability of FAR section 91.3(b) is concerned, and that the Federal
Aviation Administration should not be permitted to impose after the
fact criteria on what constitutes an emergency.

The Administrator has submitted a reply brief, opposing the appeal.
He argues therein that, objectively viewed, respondent's situation did
not amount to an emergency and that, in any event, respondent's actions
after discovering the high oil pressure were careless.

Upon consideration of the briefs of the parties, and the entire record,
the Board has determined that safety in air commerce or air transportation
and the public interest require affirmation of the Administrator's order.
Except as modified herein, we adopt the findings of the law judge as
our own.

The pertinent facts of this case are dealt with in ample detail in the
initial decision and need only be summarized herein. On April 6, 1978,
respondent rented an aircraft at Montgomery Field in San Diego and
departed with three passengers on board. The stated purpose of this
flight was to drop marshmal]oWs over certain sorority houses at San Diego
State University in order to publicize and promote a charitable fund
raising event taking place at the university. Upon reaching the vicinity
of the campus, respondent discovered that his oil pressure gauge was
indicating g pressure in excess of the "red line" marking on the

instrument.  Respondent testified that he determined it would be more

6/ The maximum operating oil pressure Tn this aircraft is 90 pounds per
square inch (p.s.i.). Post crash testing indicated that the system oil
pressure was 100 p.s.i. at an engine speed of 1800 revolutions per minute.
. $23.



Prudent to attempt a power-on precautionary landing on the campus
athletic field, rather than risk a complete power loss while enroute
back to Montgomery Field, over terrain which he considered unsuitable
for an emergency landing. While dEScending, respondent circled around
the campus three times before his aircraft struck a tree and crashed
into the athletic field causing injuries of varying degrees to all
four occupants.

At the outset we note that respondent's brief cites a number of
Judicial and academic authorities in support of his contention that
he should be held to a different (lesser) standard of care in a perceived
emergency situation than would otherwise be required. Our examination of
the sources cited by respondent discloses that they are exclusively
concerned with civil tort litigation. The standards applied in such
cases are not comparable to those used in an administrative action such
as an air safety proceeding. We, therefore, find that the cases and
other materials cited by respondent are inapposite herein.

In our view, the most appropriate course of action for respondent,
upon discovering the high o0il pressure indication in his aircraft,
would have been to immediate]y return to Montgomery Field. The airport
was approximately five miles awayz and the flying time should have
been no more than 3 minutes. During this time he could have appraised
control tower personnel of his problem, allowing them to provide
him with special handling during his approach. Since the evidence

established (and respondent concedes) that hevremained airborne over the

7/ Tr. 163,
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campus for approximately 5 minutes after noticing the high oil
pressure,g'it seems clear that he would have had no difficulty in
reaching Montgomery Field.
The Board realizes that in reaching the foregoing conclusion it has
the benefit of hindsight, which, of course, was unavailable to respondent.
Therefore, in order to view the facts of this case in a 1ight most favorable
to respondent, we will assume, arguendo, that under the circumstances herein,
respondent's decision to make a power-on precautionary landing on the campus
athletic field was not, in itself, careless operation. Nevertheless, as
noted in our ensuing discussion, respondent's actions after reaching that
decision were so unreasonable that they amounted to carelessness on his part,
thereby establishing a basis for the violations alleged by the Administrator.
There are several factors concerning the manner in which respondent
conducted his descent and approach for landing which form the basis for
the foregoing conclusion. The most prominent among these is the fact
that respondent did not use any flaps during his attempted landing.
The athletic field is under 400 feet long, which is considerably less
than the required landing distance for his aircraft, even with the use
of flaps. Without flaps, the stall speed was increased, thereby forcing
respondent to use a higher landing speed. Such a configuration increased
the likelihood that he would run off the end of the field, even if the
touchdown portion of his landing was successful, thereby risking considerable

damage to the aircraft and potential injury to the occupants.

8/ In fact, the evidence seems to indicate that the engine in respondent's
aircraft continued to develop power until ground impact.

9/ These circumstances would include the fact that respondent was a "low time"
pilot (with less than 150 hours of flying time) who may have been under
considerable stress when confronted by a high oil pressure indication, the
potential consequences of which he was uncertain. Also a factor, in this
regard, would be the lack of a suitable emergency landing site between the

campus and Montgomery Field.
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The Tocation and pattern used by respondent during the course _
of his descent created serious add1tionai hazards, beyond those already
inherent in an off airport precautionary landing. After selecting the
athletic field as a landing site respondent circled about the far side of
the campus while allowing his aircraft to descend through 400 feet before
finally turning towards the field for his approach. An engine failure during
this descent (particularly the later portions) would have necessitated a
crash Tanding in the midst of the congested portion of the campus. It is
precisely this situation (i.e., a crash landing on unsuitable terrain) which
respondent was allegedly seeking to avoid by landing at the athletic field.
It seems clear that the more prudent course of action would have been to
descend directly over, or adjacent to, the athletic field, thereby assuring
a landing there in the event of a power loss. Consequently, since respondent's
altitude was below that from which a safe emergency landing could be made
(and well below 1000 feet), violation of FAR section 91.79(a) and (b), has
been clearly established.

It further appears from the record that respondent was circling
in a manner which would require him to execute a sharp 180° left turn, in
the direction opposite to his descending turns, in order to align himself
for final approach. It seems apparent that, in a situation where engine
difficulties are suspected, excessive maneuvering which would adversely
effect the handling characteristics of an aircraft should be avoided.lg/

In this instance, a safer descent pattern would have been one which involved

1%/ A steep turn, such as that required here, would significantly increase
the stall speed of the aircraft and may also result in a loss of altitude
during the course of the maneuver.



only left hand turns, thereby perﬁitting respondent to transition
directly from the pattern to his final approach course without any
unnecessary maneuvers.

We also note that respondent did not use the available shoulder
harness during his attémpted landing and he did not advise the other
occupants of the aircraft with respect to his intentions. These omissions
increase the risk already inherent in the type of landing being conducted
by respondent. In our view they further demonstrate and substantiafe
the lack of any exercise of reasonable care by respondent in executing
the precautionary landing.

In light of the foregoing, the Board finds that, notwithstanding the
propriety (or lack thereof), of respondent's decision to land at the athletic
field, his handling of the aircraft subsequent to making that determination
was careless and demonstrated poor judgment on his part. Therefore, his
actions were not "required to meet (the) emergency" situation in which
respondent felt he had been placed, and the affirmative defense of an
emergency within the purview of FAR section 91.3(b), does not excuse his
otherwise proven violations.

ACCORDINGLY, IT IS ORDERED THAT:

1. Respondent's appeal be and it hereby is denied;
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2. The Administrator's order and the initial decision be and they
hereby are affirmed; and '

3. The 180-day suspension of respondent's private pilot certificate

shall become effective 30 da
11/

face of this order.

ys after the date of service appearing on the

BURSLEY, Member, did not Participate.

1%/ For the purpose of this order respondent must physically surrender
his i

certificate to an appropriate representative of the Federal Aviation
Administration pursuant to section 61.19(f) of the FAR.
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LANGHORNE M. BOND, Administrator
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Room 2-S-16
Federal Courthouse
. 880 Front Street
San Diego, california
Thursday, January 25, 1979
ORAL INITIAL DECISION
JUDGE FOWLER: I would like at the outset to-
express my thanks and appreciation +o counsel for both sides
R
for their erudite, diligent, and learned efforts on behalf
of their respective clients, the pepondent, Mr. Underwood,
and of course the Administrator of the Federal Aviation
Administration.
Gerft,lemen, we've had a very interestingd two-
day hearing concernimg‘a very interesting fact pattern that
occurred on April 6, 1978, in the vicinity of San piego State

University here in San Diego., california. we've had a total

of nine witnesses that have testified during the course of

FRAN DU BRUL & ASSOCIATES

sAN DIEGO, CALI FORNIA
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‘this Proceeding, sgix fo: the Administrator, three {q:.gﬁg
_héspondent, including the Respondent himself.:_qu_wq_nave

—_—~—- . . .= -

x;""5-'-=a-:'w-Did the Respondentﬁ Larry Wesley Underwood,

wit, the campus of san Diego sState Upiversity, at

Could the Respondent's altitude during the
' course of that flight, r mean, in view of that altitude,

And lastly a component of this justiciable

valid emergency, that caused the pilot to do as he did in

‘amassed a total of 24 exhibits that have been_gggqggdfiqqg_.

an ;alt;i.tud:ei A

controvery to be decided here is: was there an emergency, a

FRAN DU BRUL & ASSOCIATES

SAN DIEGO, Cays FORNIA
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4 | this fact pattern as set forth in the Administrator's_Order )

‘g |of suspension of september 7, 19782 _ .

30 Now, there is no disputing ;pgifgctua;ﬁ_f_

4 | allegations here, certainly what I previously_mgp;;pggd

s | about the ljow flight. We have had four witggssesvgggtify -
6 | witness Hopkins, Wwitness Lynch, Wwitness Lewis, and Witness
7 | Holder - unequivocally that they witnessed the nggnQeng's
8

| aircraft at the aforesaid date, time, and plaégﬂ?}ying»;t‘

9 less than 400 feet above buildings on the cgmpus_gg_ggg_gqn
_jq—fpieggtsgéte‘Uniyg;s;ty, sq.that.gspect_of.Pnés case is not

77| in issue. L -

2f We also know by the facts in this case_that

13 according to the Respondent's own testimonyg_hehdegmeq‘hi@:

14| self to be in an emergency situation. and he attempted €O

35 | land without'hazard to persons Or property on the surface

16 | and, anfortunately, he was unable to do so. And 1 would have

17 | to £ind, hold, and conclude that a substantial part of the
18 unsuccessful attemot of the Respondent to 1and his aircraft

19 | was due to the fact that he was flying at such a low

20 | altitude. That would certainly dispose of the second aspect

21 | that's in dispute as to whether or not pecause of the

22 | altitude of his flight, that he could safely 1and during the

23 | course of the emergency without undue hazard to persons and

24 | property on the surface.

25 Concomitantly speaking, pased upon MY review

- -~

- -

L

- .-

[}

|

FRAN DU BRUL & ASSOCIATES
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I pother-atéimnrs ‘are pRégent bvag PoustnTY &reexaggg-'abéféﬁfaxi':-

R Tk it A "HOwevér, “lipdH “dua- céfisideraticn of aii of 'the

of all the testimony, flying an aircraft over a congested :- -
area, which eésmrewe here is the campus of the -San Diego ~e=t

- o

State University, at an altitude of less than “&*tRousand = - -
feet - in fact, we've had substantial testimony ‘that -the ="
altitude was below 400 feet - that this ceftainly;héé to-be = |-

g}éssified as cﬁfeless oéeration of an aircraft-and-if some - 3

?

of his aircraft. : Toul s iiramat-

.

testimony and the documentary exhibits hera, EEeTmy .. 250

Jjudgment that the Respondent's operation of his~aifcrafe syag i
careless. I do not fing that it was willfn] OFf “wari€on witk: |-
a. total disregard of life, limb ang propeffy Eézﬁfﬁseffsiﬁiaf
others, so I will not make a finding that the "Flying pattern -

and behavior of Mr. Underwood was reckless; but -I “WiEl:fing- [-

)

and hold and conclude that it was careless; taking-all ifke :--
Circumstances into consideration. | TirTimzzanse

Now, the Respondent has, during the course of
this Proceeding, come forth with what has to be deemed

affirmative defense, to wit, he was caught in an emergency,

Properly. According to the Respondent, the oil pressure
gauge was registering an unusually high amount of pressure
and that this, together with the fact that the engine sounded

differently to him, that in the Respondent's opinion and

FRAN DU BRUL & ASSOCIATES

SAN DIEGO, CALIFORNIA
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_viewpoint, that this was an emergency, that that oil gauge —~
2| needle being in the red area on the gauge,'the:&rea‘ihii 5 —
-;colored red, the high area, that this the Respondent -deemed

_to be an emergency .

2| mafety" msp'e‘&t'o‘r' 5y el FRA 4R i ﬁfspector “Hor™ Smith,” Who

) these gentlemen are very experlenced, well—seasonea possess -F

iperticularly Inspector smith, that there was 0o’ emergency e o

1L

- -  Now, we have had the test;mony'of a” humber-=T

of people pertaxnlng to that. We have had, I- would think on-f

Barante T L AL A P tiorE hapedende” s RRaT EWS TRE sEp

inspectors, Inspector Walter Langham, who is an av1at16n

Ry e yees ol

.(ll

Ls_also an . av;atzon safety Lnspector w;th the FAA':‘Botﬁ of

-

a .wealth of expertise where aircraft and aviation-is®

concerned. These gentlemen were of the opinion;-and

-_—— - —

because of the high oil pressure. Both Inspector -gmith-and-

18]

Langhanm were of this opinion, and in additioni-aS'a-reéﬁit>of
their investigation'followinq the accident‘of‘Respéﬁ&eﬁﬁ‘s

aircraft, you may recall that it was the testimony and

opinions of Inspector smith and Langham that there was
absolutely nothing wrong mechanically speaking with

Respondent's aircraft. The engine was in good shape., and all
the other component parts of the aircraft they could deter-
mine prior to the crash was in good shape. In other words,
it was a thoroughly airworthy aircraft. There is no evidence

in this case of any malfunction of any part.

FRAN DU BRUL & ASSOCIATES

SAN DIEGO. CALIFORNIA



o & R There was testimony, of course, by Inspector
-2 {-Gangham that the high oil gauge registration was indicative

-4
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of high oil Pressure, but thisg did not constitute .an . — =4

emergency. It dig not mean that anything was seriously

"6 1 have been operateqd on that basis over a long and lengthy . .. |
" verisa s R e o i Ity toee
84 == Now, there is another aspect to the case here

T RIER? 15 Ry 1Hportant; which: I"Have: not mentioned-up -until..

*13F Rolder of a Private pilot's certificate? onanqggidqrqtigq,
14 |-

“157£inal analysis that he dig not. First of allc;uggtggqgrx;; 4-

17 3

18
19
20
21

24
25

10 this part, and that 14 37 19 Respondent, Larey wesiey © |

1 Pnderwood, .as a certificated private §ilot¢ exggé;ag:éhaqg
12 [

s

te ® i

"

degree of care, judgment, ang responsibility ;ggg;;gq:ogtgne -

*

and review of the evidence here, I woulg hlVE;FQ'thqdinchgx

it

It was also ap €rror in judgment on the Respondent's part to
féel that the high oil pressure indication on the o0il gauge
was an emergency. The overwhelming authority, as exemplified
by Inspector Langham and Inspector Smith, is +o the effect

that when the needle goes in the red area, this ig not an

FRAN DU BRUL & ASSOCIATES
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| emergency; this is 2 warning to the pilot, a warning to him

2 - that he is to get down as soon as he can. ‘Whilé I would ha
"3 | to say that Respondent, involved in the situation -that he =-""
2| was in, tried to do the best that he could, it mist be
.S'igar;; in_minq.thgg.thquegpoqign; only ba@i;_pﬁﬁd#eéﬁdf a -

6 | hundred and forty hours of flying experience,’and certainly -
o b s g 2 i s BB ¢ i S PR AN et S BT i mAY oS ¢ R, MY
you could not eqguate his guilt with that of a more seasoned

or veteran pilot. Nevertheless, rather than trying to land
R s s B e S o emgh e mimasd BubnTp s S e SHbes w b el PP NPy

| .on.the gampus,.ig,wquldupavg beer the better p;rtf6%3€§I§r

105-;ndﬁdigcretiéuseabqullaasfthe §xefp;$q-oéfapﬂﬂ&;mpfﬁﬁgnﬁfgl15

||“ngﬁd’reasonablé jtdgment,.for him to Have gone o= $i7e miles |

12 " yyer to Montgomery Field and made his landing “Efiere. ~ - =TT

Bl There has also been 2 great deal of testimonyl
14 “an;iﬁg the course of this proceeding that at no time &id - Y
15 TEhé Respondent's engine in his aircraft stop Funning. ~-I¥ -
ié_ w;; running to the very end. Respondent, as a matter of -~ -
17 | fact, I believe tes;ified to that himself. So that,-

18 | gentlemen, what we have here, We have a flight of four young
19 | people who, obviously, shall we say. carried away with a

20 | deal of youthful zeal and exuberance in connection with a

21 | charitable fund-raising celebration that was going on at the
22 | time at San Diego State University campus. thought that they

23 | would £fly over the campus and drop marshmallows from the

24 | Respondent's aircraft on the campus, which they attempted to

25 | do, and which even after they found would not pe successful -

i

FRAN DU BRUL & ASSOCIATES
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- that is, as to where they couid see the marshmallows-»they
aborted this effort to drop the marshmallows. =By,  -- - ex
unfortunately, they were still flying at an altitude-:-:_

;substantially less than 1,000 feet above buildin@n;<n14ﬂua

- Campus at San Dieqo State University, which is .a violation

of a very fundamenta]l Federal aAviation regulation. “This;-in-

s-u-‘mv"*m»z-%‘sh-ﬁ%é« WMNM"«'M *—»a-.--.-'v.-rm.-*-rﬁr-.s& i) LT T PR
. .and of itself, was a hazard to people and Property on the _

‘borne.out_by the crash of the aircraft by.the;Respondent; ==

. WFsS
unfortunately a tree was Struck, and the airc:aft:iarza::-; : |

-suhstantially damaged, ang all four people?on:hnard:the_airz:.

craft were injured, not seriously, thank goodness,; but . - T
injured to 1 minor extent. - mtumas s o=
ok During the course of his ffnal argument, the

Administrator, counsel for the Administrator, made two -
motions. The first was to amend the Order of Suspension to
make it an Order of Revocation of Respondent Underwood's
Private pilot's certificate. T have seriously considered
this, and baseg upon all th; facts and Circumstances of this
proceeding,takinginto account, of course, the testimony ang
documentary exhibits as well as the timeliness of the
motion, I would deny the motion to amend the Order to make it

an Order of Revocation. This, in effect, would be giving the

- ground beneath them and certainly it'sg unfortunately;ﬁuzther::

B DL W Sy a&',vt'-_-.q;.‘.nev\ TV et Radeil SIS KX -5 ,Qa-n::'.- o o, s wohay, e, Irer e aye, o PPALy ST, -

i

<
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- |-has had ample time, many, many months, since'thezinception:

ngbd

B

%67‘the sanctlon that if there was a period of tlms-df suspsnb

ul

13
14

15

17
18
19
20

21

24

25

Administrator two bites of the apple. 1t would- be taking -

unfair advantage of Respondent. The Respondent;haswccmnihe

in this

Suspension, not an order of Revocation, and the Administrator}

ek his.
I would

Spanens;on to..ap.0rdsE. N-1-9 Revogation. .. ... SRR

sion, that such period of suspension would continue =~
jndefinitely until the Respoudent satisfactorlnpzxmmﬂsxedj
- an-examination in emergency procedures and technigues..- My .
-inclina
for several reasons: First, 1 do not have the .authoxrity &S ~§-
~an Administrative Law Judge to increase the sanction in any

‘way ; that is, the sanction as set forth in the Administra-

Underwo

good de

traumatic experience, I'm sure, in the crash of this air-
craft involving himself and three other people, all of whom

he knew and were probably his friends. I'm certain that he

is not

471

proceeding to defend himself against;anﬁcraer4ct:,

Cqmgl\Lnt tQ, end, his order if he wanted to do 505

-u\;-v. el =20 4% B LTR TR Rl 4 -~' do e

deny the Administrator's order to amend the Order-of

. e - B

"_‘ W

IR ASEE AN YRS

~

The second motlon was to make -as d part:cf

'h

tion is to deny that motion, and I will ‘so deny it .77

tor's Order of Suspension.
In addition to that, the Respondent, Mr.
od, is a senior college student, is possessed of a

al of intelligence. He has been through a very

going to forget about that soon, and I'm sure he has

|

FRAN DUBRUL & ASSOCIATES
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l__been made very cognizant.of what shortcomings ‘he possesses

2| as a private pilot, and that he will endeavor, as he ‘himseIf -
3 | testified to, to improve himself, to improve his overall- -

knowledge of av1atzon and the operation of ‘aircraftg and

4
_5' that concom;tantly this will involve knowxng emergency-'-'l"
6

procedures and techniques, ang also in view of " ‘the fact that ;

' 20 wm ey

S "he “aspived ey Becone Trsedinsntrarey- “aRd" aadiéidﬁefiy'some-"

8 | day to become commercially certificated, that ‘this will take |

i;_“care of*ﬁhe' emediai aspects where emergency procedures and*h3
Jo. :echnlques are concerned SO I wquld deny the Adm:nrstra-' e

ll tor's second motlon as well =T & 5::::;‘3::'

I)I

12 so that, gentlemen, withous additionally
13 | belaboring the facts of this case, based upon My ‘Complete : I
14 | and entire review of all of the testimony doupled with the - |
15 documentary exhibits, this Administrative Law Judge would :-:74

16 | make the following specific findings of fact and conclusions 1

17 | of law: N

18 1. The Respondent, Larry Wesley
19 Underwood, admits and it is found that he is now
20 and at all times mentioned herein the holder of
21 Private Pilot Certificate No. 568049956, with

22 airplane and single-engine lang rating.

23 2. The Respondent admits, and
24 it is found, -that on or about April 6, 1978, the
25 Respondent acted as Pilot in command of civil

FRAN DU BRUL & ASSOCIATES
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. e s ot Y'C -.! ML A G S FAR A = o my e akd '.-. " - 3 "=

O N T O et Srawer, et

"7%-" of another on the flight in the vicinity of San

473

aircraft N-38515, a Piper pA-28-161, the property

Diego State University, San Diego, California.

3. The Respondent admits, and _

it is found, that during the above flight the

Respondent carried three passengers.,. . o

- ———

e = R e - e

4. The Respondent admzts, and o

it is found, that the purpose of the above fl;ght

was ta drop marshmallows from the alrcraft ontq

N%fhé,b&mpus a§vi-stunt'in connection with a _

fraternity/sorority fund-raising event.

5. It is found that whlle over the A

campus, a congested area, the Respondent, Larry

Wesley Underwood, operated the aircraft at altltudes

as low as 400 feet AGL.

_ 6. It is found that the above
flight terminated when the aircraft struck a tree
and crash-landed in the sports and athletic field
at San Diego State University.

7. It is found that Respondent's
altitude during the above flight was such that an
emergency landing could not have been made without

undue hazard to persons and property on the

surface.

8. It is found that the Respondent's

- »s . Besete ot . T o ofu

FRAN DU BRUL & ASSOCIATES
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:”ﬁéfff'WEEféf Underwood, ‘Violated the following - --

T e cle iMiiieen g L4 .t s cmta -
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operation, as described ébove, was careless and -
has caused substantial damage to the aircraft,.:: -:.:-_

injury to Respondent's passengers, and endanger— .- - -

(B
il

ment to persons and Property on the surface. =-:--
9. It is found that by reasons

of the foregoing circumstances, the Respondent, --: ---

Federal Aviation regulations: Ao
. ’A. Section 91 9 -
in .that. thq.Raspondant operated..an axr-,.;lﬁg;:;;;:'

craft in a careless manner SO as: to b o Rk
endanger life or property of another. endznt:

B. Section 91.79(a)
in that when it was not necessary w == g
for takeoff or landing Respondent A el |
operated an aircraft below an alti- R
tude which if the power unit had -
failed would have allowed an
emergency landing without undue
hazard to persons or property on
the surface.

C. Section 91.79(b)
in that when it was not necessary for
takeoff or landing, the Respondent

operated an aircraft over a congested .
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area of the city, to wit, San Diego -- o
State University campus, below an alti-
tude of 1,000 feet above the highest m- i e
obstacle within a horizontal radius mz= nz oz}
of 2,000 feet of the aircraft. | )
10. It is found that safety igx - =
.éi;hcomﬁe¥ce of air t;ansportation ;Ayzhe public--

interest does require the affirmafion of the

doe 0o 0 v e e . . ae

Administrator's Order of Suspension, dated
~ . .“September 7, ¥978;"in view ‘of-Réspondent's - . - .-l

violation of Section 91.9, 91.79(a), 91.79(b) a—- 2=

of the Federal Aviation Regulations. ::

o

Order: It is ordered that the Administra-
tor's Order of Suspension of September 7, 1978, be and the - - -
same hereby is affirmed. This order is issued by William E.
Fowler, Jr., United States Administrative Law Judge. -rilL

No;, under the heading of appeal, either
party to this proceeding may appeal the judge's oOral
Initial Decision. The appellant shall file his Notice of
Appeal within ten days of the Oral Initial Decision and he
must, within 40 days of this decision, file a brief in which
he is to set forth his objections to the judge's Oral Initial
Decision. A Notice of Appeal and brief shall be filed within

the National Transportation safety Board docket section,

2100 Second Street Southwest, Washington, D.C., 20594.
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.allowed, then the Oral Initial Decision shall become final. -
-Timely filing of such an appeal, however, shall ‘stay the

Sa b cp cme. Y T t0eg s@ - ‘e . _.“.

jj!_if
_|:Board address its specific finding No. S, ‘Thé*ﬁﬁgpdﬁagﬁfz -3z

.400 feet above ground level", and direct that finding as to [
| whether or not the emergency had occurred, at least subjec—

| tively occurred, in the Respondent's mind prior to that -~ -

476

If no appeal to the Board from either party

is received, or if the Board does not file a motiom +o ::

-review the judge's Oral Initial Decision withinm the time - °j

order as set forth in the Judge s Initlal Decrsron & i?‘

el MNeghe'Nay e ae0 &\‘r‘- \-oo D L T N ’--0
Off the record.

(Off-the-record discussion. ), e

e my Ty o R S o o . e s . e

JUDGE FOWLER. ‘Back on the record You may make -

‘o --.'.-:'1"-" r‘.-...&..."'.--'--&— --‘ .;.: -

‘your-request o the ‘record now.>'ﬁ;z' R kst LS
MR. NEVILL: Your Honor, my request is that the -1

R b

operated an aircraft over the campus at an -altitude of -~ ---1°

violation or subsequent to that violation.

JUDGE FOWLER: All right. Anything else?

MR. NEVILL: Thirdly, I would like to have your
Honor address those documents known as CAM 3, specifically
the intent of the FAA to.establish an emergency in this case.

JUDGE FOWLER: I'm sorry. I don't understand.

MR. NEVILL: Specifically the document known as
CAM 3.

JUDGE FOWLER: Yes. What about it?
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MR. NEVILL: Under which this document was

certlfied and the intent of the FAA through that document to

show an emergency circumstance and as to why, then, the

Court would be willing to find that in view of the PAA s

‘that there was, in fact, an emergency.

JUDGE FOWLER: Well, anything else’

MR. NEVILL: No, your Honor.

L JUDGE FQWLER;, All right.  Let ‘the record indicate |
“that as to finding No. 5: While:ower.the: eampus, o)
congested area,'Respondent operated his aircraft at an _

- P s

altltude as low as 400 feet AGL, when in hls own_ mlnd

—-—-._—-—- - F

subjectlvely thinking and believing, the Resoondent felt he

was in an emergency situation.

Off the record.
(Off—the-record discussion.) o _
JUDGE FOWLER. Let the record lndlcate—that counsel
for both sides have indicated and stated that at least as of
this time they are uncertain as to whether or not they will
file a Notice of Appeal from the Initial Decision just
issued.
Gentlemen, if there is nothing further at
this time, I would declare the hearing closed, but before I
do so, I wish to thank both sides for their help, partici-

pation, and cooperation during the course of this
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i | proceeding. Thank you very much.
¥ (Whereupon the proceedings were closed at
3| 2:05 p.m.)
‘”’ SERVICED:
-;“' Larry W. Underwood
5912 Meinhardt '
6 Westminster, CA 92638
POTFX & v . ' :
7 Robert L. Nevill, Esq.
2441 E. ST. /
8] San Diego, California 92102
i R i L e A
ste-los. Jvs. Matthew Z, Mar-gtic, .Esq. O I ey aghec
10 L " Office of Regiongﬁ'%ounsel 89 R A A T
: Federal Aviation Administration R Tiize:
1 P.0.Box 92007 Worldway Pstl Ctr : S
Los Angeles, California 90009 e -z
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