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PREFACE. 

A COMPILATION of the constitutional and statutory laws now in 

force concerning the military establishment of the United States, 

arranged in the order of subjects, and interpreted and explained by 

the latest judicial and executive decisions, dicta, and opinions, in 

the form of notes, is herewith submitted. 

Much legislation affecting army officers in their relations to the 

civil service is inserted herein, and for the first time in a work in

tended principally for their use. See Chapters III., XXVII., 

XXVIII. 

A synoptical index to the Constitution is appended to Chapter I., 

the matter of which is not embraced in the general index to the 

volume. 

Omitting only the enacting clauses, the text is a literal transcript 

of the statutes at ·large as officially promulgated-the references by 

chapters being to the edition of Little & Brown. The citations of 

authorities and the inter-references are believed to be all that the 

military or other reader could desire. R. N. S. 

FARIBAULT, MINN., December 30, 1872. 

(v) 



ERR.AT .A.. 

PAGE 	 14. In fourth line of note 6, for vol. xi., read vol. ii. 

IS. In eleventh line of note 10 d, for vol. xi., read vol. ii." 
59. In fir.st line of note 7, reference should read Chap. viii., ~ 225." 
63. In last line of note 15, for "348-352," read 337-341." 

In last line but one of note 17, for 104, read 85; and for 353, read 342. 
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CHAPTER I. 

THE CONSTITUTION OF THE UNITED STATES. 

(WITH A SYNOPTIC.AL INDEX.) 

\VE, THE PEOPLE OF THE UNITED STATES, in order to form a more 
perfect union, establish justice, insure domestic tranquillity, pro
vide for the common defense, promote the general u·elfare, and 
secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this CONSTITUTION FOR THE UNITED STATES 

OF AMERICA.1 

ARTICLE I. 

SECTION 1. 
1. All legislative powers herein granted shall be vested in a 

Congress of the United States, which shall consist bf a Senate and 
House of Representatives. 

SECTION 2. 

1. The House of Representatives shall be composed of members 
chosen every second year by the people of the several States ; and 
the electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislature. 

2. No person shall be a Representative who shall not have 
attained to the age of twenty-five years, and been seven years a 
citizen of the United States, and who shall not, when elected, be 
an inhabitant of that State in which he shall be chosen. 

3. Representatives2 and direct taxes shall be apportioned among 
the several States which may be included within this Union, accord

1 In the case of Owings v. Speed, the Supreme Court of the United States declared 
that this Constitution went into effect on the first Wednesday [the 4th dny] of March, 
1789. In delivering the opinion of the Court, Chief Justice Marshall remarked that 
"the conventions of nine States having adopted the Constitution, Congress, in Sep
tember or October, 1788, passed a resolution in conformity with the opinions ex
pressed by the Convention, and appointed the first Wednesday in March of the ensu
ing year as the day, and the then seat of Congress as the place, 'for commencing 
proceedings under the Constitution.' "-5 Wheaton, 422. 

2 See secs. 2 and 3, 14th Amendment, modifying the basis of representation. 

2 ( 9) 
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ing to their respective numbers, which shall be determined by 
adding to the whole number of free persons, including those bound 
to service for a term of years, and excluding I ndiaos not taxed, 
three-fifths of all other persons. The actual enumeration shall be 
made within three years after the first meeting of the Congress of 
the United States, and within every subsequent term of ten years, 
in such manner as they shall by law direct. The number of Repre
sentatives shall not exceed one for every thirty thousand, but each 
State shall have at least one Representative; and until such enu
meration shall be made, the State of New Hampshi're shall be en
titled to choose three; .llfassachusetts eight; Rhode Island and 
Providence Plantations one; Connecticut five; New York six; 
New Jersey four; Pennsylvania eight; Delaware one; Nary land 
six; Virginia ten; North Carol-ina five; South Carolina five; 
and Georgia three. 

4. When vacancies happen in the representation from any State, 
the executive authority thereof shall issue writs of election to fill 
such vacancies. 

5. The House of Representatives shall choose their Speaker and 
other officers, and shall have the sole power of impeachment. 

SECTION 3. 

1. The Senate of the United States shall be composed of two 
Senators from each State, chosen by the legislature thereof, for six 
years; and each Senator shall have one vote. 

2. Immediately after they shall be assembled in consequence of 
the first election, they shall be divided, as equally as may be, into 
three classes. The seats of the Senators of the first class shall be 
vacated at the expiration of the second year, of the second class at 
the expiration of the fourth year, and of the third class at the ex
piration of the sixth year, so that one-third may be chosen every 
second year; and if vacancies happen by resignation or otherwise, 
during the recess of the legislature of any State, the executive 
thereof may make temporary appointments until the next meeting 
C1f the legislature, which shall then fill such vacancies. 

3. No person shall be a Senator who shall not have attained to 
the age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
State for which he shall be chosen. 

4. The Vice-President of the United States shall be President of 
the Senate, but shall have no vote, unless they be equally divided. 
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5. The Senate shall choose their other officers, and also a Prcsi
sident pro tempore, in the absence of the Vice-President, or when 
he shall exercise the office of President of the United States. 

6. The Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the United States is tried, the Chief Justice 
shall preside, and no person shall be convicted without the concur
rence of two-thirds of the members present. 

7. Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and enjoy 
any office of honor, trust, or profit, under the United States; but 
the party convicted shall nevertheless be liable and subject to in
dictment, trial, judgment, and punishment, according to law. 

SECTION 4. 

1. The times, places, and manner of holding elections, for Senators 
and Hepresentatives, shall be prescribed in each State by the legisla
ture thereof; but the Congress may, at any time, by law, make or 
alter such regulations, except as to the places of choosing Senators. 

2. The Congress shall assemble at least once in every year, and 
such meeting shall be on the first 1\Ionday in December, unless they 
shall by law appoint a different day. 

SECTION 5. 

1. Each house shall be the judge of the elections, returns, and 
qualifications of its own members; and a majority of each shall 
constitute a quorum to do business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the 
attendance of absent members, in such manner, and under such 
penalties, as each house may provide. 

2. Each house may determine the rules of its proceedings, punish 
its members for disorderly behavior, and, with the concurrence of 
two-thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such parts as may in their 
judgment require secrecy; and the yeas and nays of the members of 
either house on any question shall, at the desire of one-fifth of those 
present, be entered on the journal. 

4. Neither house, during the session of Congress, shall, without 
the consent of the other, adjourn for more than three <lays, nor to 
any other place than that in which the two houses shall be sitting. 
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SECTION 6. 

1. The Senators and Representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the 
treasury of the United States. They shall, in all cases, except 
treason, felony, and breach of the peace, be privileged from arrest 
during their attendance at the session of their respective houses, 
and in going to or returning from the same ; and for any speech or 
debate in either house they shall not be questioned in any other 
place. 

2. No Senator or Representative shall, during the time for which 
he was elected, be appointed to any civil office under the authority 
of the United States, which shall have been created or the emolu
ments ·whereof shall have been increased during such time; and no 
person holding any office under the United States shall be a member 
of either house during his continuance in office. 

SECTION 7. 

1. All bills for ra1srng revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with amend
ments as on other bills. 

2. Every bill, which shall have passed the House of Representa
tives and the Senate, shall, before it become a law, be presented to 
the President of the United States; if be approve he shall sign it; 
but if not, he shall return it, with his objections, to the- House in 
which it shall have originated, who shall enter the objections at 
large on their journal, and proceed to reconsider it. If, after such 
reconsideration, two-thirds of that house shall agree to pass the bill, 
it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two
thirds of that house, it shall become a law. But in all such cases, 
the votes of both houses shall be determined by yeas and nays, and 
the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill shall 
not be returned by the President within ten days (Sundays ex
cepted) after it shall have been presented to him, the same shall be 
1t law in like manner as if he had signed it, unless the Congress by 
their adjournment prevent its return, in which case it shall not be a 
law. 

3. Every order, resolution, or vote, to which the concurrence of 
the Senate and House of Representatives may be necessary (except 
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on a question of adjournment), shall be presented to the President 
of the United States; and before the same shall take effect, shall be 
approved by him, or, being disapproved by him, shall be repassed 
by two-thirds of the Senate and House of Representatives, accord
ing to the rules and limitations prescribed in the case of a bill. 

SECTION 8. 

The Congress shall have power
1. To lay and collect taxes, duties, imposts, and excises; to pay 

the debts and provide for the common defense and general welfare 
of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United States; 

2. To borrow money on the credit of the United States; 
3. To regulate commerce with foreign nations, and among the 

several States, and with the Indian tribes; 
4. 'l'o establish an uniform rule of naturalization, and uniform 

laws on the subject of bankruptcies throughout the United States; 
5. To coin money, regulate the value thereof, and of foreign coin, 

and fix the standard of weights and measures; 
6. 'l'o provide for the punishment of counterfeiting the securities 

and current coin of the United States; 
7. To establish post-offices and post-roads; 
8. To promote the progress of science and useful arts, by securing 

for limited times, to authors and inventors, the exclusive right to 
their respective writings and discoveries; 

9. To constitute tribunals inferior to the Supreme Court: to define 
and punish piracies and felonies committed on the high seas, and 
offenses against the law of nations; 

10. To declare war,3 grant letters of marque and reprisal, and 
make rules concerning captures on land and water; 

3 Under this clause, wa.r wn.s declared with TRIPOLI, February 6, 1802; with GREAT 
BRITAIN, June 18, 1812; and with AI,GIERS, l\Iarch 3, 1815. A quasi state of war ex
isted with FRANCE in 1799 (see 4 Dallas, 37); and, by act of May 13, 1846, Congress 
recognized the existence of war with ll1Ex1co. 

(a.) A state of war may exist without any formal declaration by either party; but 
whenever war is to be initiated by an act of our national will, that will can be consti
tutionally expressed only by an act of Congress. If, however, war is instituted by a 
foreign power, and precipitated upon the country, "the President is not only author. 
ized, but bound, to resist force by force. He does not initiate the war, but is bound to 
accept the ch&llenge, without waiting for any eepecial legislative authority. And, 
whether the hostile party be a foreign invader, or States organized in rebellion, it is 
none the less a war, although the declaration of it be unilateral."-2 Black's Reports, 
635. 

(b.) It is not only lawful for the President to resist invasion, but to carry hostilities 
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11. To raise and support armies; but 110 appropriation of money 
to that use shall be for a longer ter1n than t\vo years; • 

12. To provide and maintain a navy; 
13. To make rules for the government and regulation of the land 

and naval forces;' 
14. To provide for calling forth the militia5 to execute the laws of 

the Union, suppress insurrections, and repel invasions; 
15. To provide for organizing, arming, and disciplining the mi

litia, and for governing such part of them as may be employed in 
the service of the United States, reserving to the States respect
ively the appointment of the officcrs,6 and the authority of training 
the militia according to the discipline prescribed by Congress; 

16. To exercise exclusive legislation in all cases whatsoever over 
such district (not exceeding ten miles square) as may, by cession of 

into the enemy's country.-Trials of Smith and Ogden. See Brightly's Fed. Digest, 
vol. i., p. 848. 

(c.) If a hostile power, either from without. or within our territory, shall assail and 
capture our forts, and raise armies to overthrow our government and in\·ade its soil, 
&c., the President is bound to use the army and navy to carry on a war effectively 
against such an enemy, both by sea and land. The manner in which these forces are 
to be used is left to the discretion of the President, under the usages and principles of 
civilized warfare.-The Amy Warwick, 2 Sprague, 134-5. ' 

(d.) The conditions of peace and war, public and civil, in a legal sense, must be 
determined by the political department of the government, and the courts are bound 
by that decision.- United State• ,•• Probaaco, 11 American Law Reports, 419. 

(e.) Congress is not deprived of the power to make war, to suppress insurrection, 
to levy taxes, and make rules concerning captures on land and sea, when the necessity 
for their exercise is called out by domestic insurrection and internal civil war, instead 
of by foreign war.-Tyler v. Defree•, 11 Wallace, a:n. 

' The power to make rules and regulations for the army delegated to the secretary 
of war, acting under the direction of the President. See Chap. v. 

5 MILITIA. For general provisions made for calling out the militia see Chap. xxv., 
~ ~ 801-820; and for its employment in enforcing the Constitutional Amendments 
(13th, 14.tb and 15th) see Chap. xxvii., ~ 892, 896, 90:l, and notes 13 and 18 a. 

THE ARMY, under act of 1807, may be employed in all cases where it is lawful to 
employ the militia, and under like restrictions.-Chap. :uvii., ~ 870. 

6 By acts of March 5, 1792, l\fay 28, 1798, and March 2, 1799, the President was 
authorized to appoint officers of volunteer forces in serdce of the United States; and 
by the act of June 22, 1798, these appointments were to be confirmed by the Senate. 
l\lr. Story (Const., vol. xi., e1192) says that" this exercise of power was complained of 
at the time as a virtual infringement of the constitutional authority of the States in 
regard to the militia." 

During the war of 1812-15 this power was, howe,·er, again exercised in acts of July 
6, 1812, and l.<'ebruary 24 and March 30, 1814; and by the 21st section of act last 
cited the volunteers were so entirely withdriwn from State control as to become in fact 
a part of the regular establishment-their officers becoming" entitled to promotion in 
the line of the army." By act of March 3, 1847, the President appointed officers for 
such volunteers as were re-enlisted in Mexico. 

(a.) By an act of March 3, 1791, the President was authorized "to employ troops 
u?der the denomination of levies, in addition to, or in place of, the militia, which, in 
virtue of the powers vested in him by law [the Constitution], be is authorized to Cllll 
into the service of the United States;" and, by sec. 9, of same act, be is "alone to 
appoint the commissioned officers thereof, in the mnnner be may deem proper." During 
the late rebellion, the appointment of officers of volunteers w11s reserved to the States; 
but an otlicer once mustered into United States service could not be displaced by the 
State executive. See Cbap. xx., note 4. 
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particular States,' and the acceptance of Congress, become the seat 
of government of the United States, and to exercise like authority 
over all places purchased, by the consent of the legislature of the 
State in which the same shall be, for the erection of forts, maga
zines, arsenals, dockyards, and other needful buildings ; 8-and, 

17. 'l'o make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or vfficer thereof. ' 

SECTION 9. 

1. The migration or importation of such persons as any of the 
States now existing shall think proper to admit shall not be pro
hibited by the Congress prior to tbe year one thousand eight hun
dred and eight, but a tax or duty may be imposed on such importa
tion, not exceeding ten dollars for each person. 

2. The privilege of the writ of habeas corpus shall not be sus
pended, unless when, in cases of rebellion or invasion, the public 
safety may require it. 

3. No bill of attainder or ex post facto law shall be passed. 
4. No capitation or other direct tax shall be laid, unless in pro

portion to the census or enumeration hereinbefore directed to be 
taken. 

5. No tax or duty shall be laid on articles exported from any 
State. No preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another: nor shall 
vessels bound to or from one State be obliged to enter, clear, or pay 
duties in another. 

6. No money shall be drawn from the treasury, but in conse

'The act of February 21, 1871, chap. 62, provides a government for the District of 
Columbia, with a go,.ernor, secretary, and legislative assembly, to consist of council 
and house of delegates. For municipal purposes, it is a corporation, and for many 
other purposes a territorial, or inchoate State government. 

8 Territory over which exclusive jurisdiction has been ceded to the United States 
is subject only to laws of Congress.-United States v • .Ames, 1 Woodbury & :Minot's 
Reports, 76. 

The United States has exclusive jurisdiction over offenses committed therein, not
withstanding any reservation by the State of concurrent jurisdiction in executing 
process therein, for offenses committed without such reservation.-United States v. 
Travers, 2 Wheeler's Criminal Cases, 490; United Stcites v. Cornell, 2 Mason's Reports, 
91; and United States v. Davis, 5 Mason, 356. 

State jurisdiction is not abrogated by a simple purchase of land for public purposes, 
but when the legislature consents to such purchase the State jurisdiction is ousted.
United States v. Cornell, 2 Mason, 60; and United States v. Ames, 1 Woodbury & 
Minot, 76. · 

See" MILITARY RESERVATIONS," Chap. xxiv. 
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quence of appropriations made by law; and a regular statement 
and account of the receipts and expenditures of all public money 
shall be published from time to time. 

7. No title of nobility shall be granted by the United States, and 
no person holding any office of profit or trust under them shall, 
without the consent of the Congress, accept of any present, emolu
ment, office, or title, of any kind whatever, from any king, prince, 
or foreign state. 

SECTION 10. 

1. No State shall enter into any treaty, alliance, or confedera
tion; grant letters of marque or reprisal; coin money; emit bills 
of credit; make anything but gold and silver coin a tender in pay
ment of debts; pass any bill of attainder, ex post facto law, or law 
impairing the obligation of contracts; or grant any title of nobility. 

2. No State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be abso
lutely necessary for executing its inspection laws; and the net 
produce of all duties and imposts, laid by any State on imports or 
exports, shall be for the use of the treasury of the United States, 
and all such laws shall be subject to the re~ision and control of the 
Congress. No State shall, without the consent of Congress, lay any 
duty of tonnage, keep troops,9 or ships of war in time of peace, 
enter into any agreement or compact with another State, or with a 
foreign power, or engage in war, unless actually invaded, or in such 
imminent danger as will not admit of delay . 

.ARTICLE II. 

SECTION I. 

1. The executive power shall be vested in a President of the 
United States of .America. Ile shall hold his office during the term 
of four years, and, together with the Vice-President, chosen for the 
same term, be elected as follows: 

2. Each State shall appoint, in such manner as the legislature 
thereof may direct, a number of electors, equal to the whole number 

• 9 But, ':'nquestionably, a State may use its military power to put down an armed 
rnsurrect~on, too strong to be controlled by the civil authority. The power is essential 
!o t~e e:"1stence o.f every government, essential to the preservation of order and free 
10st1tut10ns, and 1s ~s necessary to the States of this Union, as to any other govern
ment. The State itself must determine what degree of force the crisis demands. 
-Luther v. Borden, 7 Howard, 45. 
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of Senators and Representatives to which the State may be en
titled in the Congress; but no Senator or Representative, or person 
holding au office of trust or profit under the United States, shall 
be appointed an elector. 

3. The electors shall meet in their respective States, and vote by 
ballot for two persons, of whom one at least shall not be an inhab
itant of the same State with themselves. And they shall make a 
list of all the persons voted for, and of the number. of votes for, 
each; which list they shall sign and certify; and transmit sealed 
to the seat of the government of the United States, directed to the 
president of the Senate. The president of the Senate shall, in the 
presence of the Senate and House of Representatives, open all the 
certificates, and the votes shall then be counted. The person hav
ing the greatest number of votes shall be the President, if such 
number be a majority of the whole number of electors appointed; 
and if there be more than one who have such majority, and have 
an equaJ number of votes, then the House of Representatives shall 
immediately choose, by ballot, one of them for President; and if 
no person have a majority, then from the five highest on the list, 
the said house shall, in like manner, choose the President. But in 
choosing the President, the votes shall be taken by States, the rep
resentation from each State having one vote: a quorum for this 
purpose shall consist of a member or members from two-thirds of 
the States, and a majority of all the States shall be necessary to a 
choice. In every case, after the choice of the President, the person 
having the greatest number of votes of the electors shall be the 
Vice-President. But if there should remain two or more who have 
equal votes, the Senate shall choose from them, by ballot, the Vice
President. [See 12th Amendment.] 

4. The Congress may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall 
be the same throughout the United States. 

5. No person, except a natural born citizen, or a citizen of the 
United States at the time of the adoption of this Constitution, shall 
be eligible to the office of President; neither shall any person be eli
gible to that office, who shall not have attained to the age of thirty
five years, and been fourteen years a resident of the United States. 

6. In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and duties 
of the said office, the same shall devolve on the Vice-President, and 
the Congress may, by law, provide for the case of removal, death, 
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resignation,10 or inability, both of the President and Vice-President, 
declaring what officer shall then act as President, and such officer 
shall act accordingly, until the disability be removed, or a President 
shall be elected. 

7. The President shall, at stated times, receive for his services a 
compensation, which shall neither be increased nor diminished during 
the period for which he shall have been elected, and he shall not 
receive within that period any other emoluments from the United 
States, or any of them. 

8. Before he enter on the execution of his office, he shall take the 
following oath or affirmation. 

9. "I do solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will, to the best of 
my ability, preserve, protect, and defend the Constitution of the 
United States." 

SECTION 2. 

I. The President shall be cornrnander-in-chief 11 of the army and 
navy of the United States, and of the militia of the several States, 
when called into the actual service of the United States11d; he may 

10 "The only evidence of a refusal to accept or of the resignation of the office of 
President, or Vice-President, shall be an instrument in writing, declaring the same, 
and subscribed by the person refusing to accept or resigning, as the case may be, and 
delivered into the office of the secretary of state."-Sec. 11, March 1, 1792, chap. 8. 

11 "No act of Congress, no act even of the President himself, can, by constitutional 
possibility, authorize or create any military officer not subordinate to the President." 
-7 Opinions, 465. 

(a.) The President's power to oontt·ol an officer in the exercise of bis official func
tions, can extend only to cases in which the executive order would by Jaw justify the 
action of such officer.-U,.ited States v. Kendall, 12 Peters, 524. 

(b.) "By the Constitution the President is made commander-in-chief of the army 
and navy of the United States. The departments of war and of the navy are the 
channels through which his orders proceed to them respectively, and the secretaries 
of these departments are the organs by which he makes his will known to them. The 
orders issued by those officers are, in contemplation of law, not their orders, but the 
orders of the President of the United States."-! Opinions, 380. See also Chap. ii., 
second paragraph of note 1. 

(c.) "The lawful will of the President may be announced, and an act in the author
ity of the President be performed, not merely by a head of department, but in the 
second or other degree of delegation, by some officer subordinate to such head."-7 
Opinions, 473. 

(d.) The President need not assume personal command of the militia. He may 
place them under the command of army officers to whom, in his absence, he may del
egate bis constitutional powers. It may be indispensable that officers of the army be 
required to serve in the militia; as, for example, when vacant offices are not imme
diately filled by the States, or where the militia officers are absent or disabled. It 
must be remembered, however, that this power must be exercised in accordance with 
the reserved rights of the States to officer their quotas.-2 Opinions, 711. There bas, 
however, never been a judicial decision upon this important question, and during the 
war of 1812-15 several of the States declared that their militia were exclusively 
under the command of their own officers, and subject only to the personal command 
of the President. See Story on the Const., vol. xi., € 12, 15. 

See" CALLING OUT THE MILITIA,'' Chap. xxv., , , 801-812. 
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require the opinion, in writing, of the principal officer in each of the 
executive departments, upon any subject relating to the duties of 
their respective offices; and be shall have power to grant reprieves 
and pardons for offenses against the United States, except in cases 
of ii~ipeachmcnt. 

2. Ile shall have power, by and with the advice and consent of 
the Senate, to make treaties, proviued two-thirds of the Senators 
present concur; and he shall nomi~ate, and by and with the advice 
and consent of the Senate, shall appoint ambassadors, other public 
ministers, and consuls, judges of the Supreme Court, and all other 
officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by Jaw.12 

But the Congress may, by Jaw, vest the appointment of such inferior 
officers as they think proper, in the President alone, in the courts of 
law, or in the heads of departments. 

3.' The President shall have power to fill up all vacancies that 
may happen during the recess of the Senate, by granting commis
sions which shall expire at the end of their next session. 

SECTION 3. 

1. He shall, from time to time, give to the Congress information 
of the state of the Union, and recommend to their consideration such 
measures as he shall judge necessary and expedient; he may, on 
extraordinary occasions, convene both houses, or either of them, 
and in case of disagreement between them, with respect to the time 
of adjournment, he may adjourn them to such time as he shall think 
proper; he shall receive ambassadors and other public ministers; 
he shall take care that the laws be faithfully executed; and shall 
commission all the officers of the United States. 

1' The "Articles of Confederation" (Art. 6th) provided that" When land forces are 
raised by any State for the common defense, all officers of, or nnder, the rank of col
onel, shall be appointed by the legislature of each State respectively by which snch 
forces shall be raised, or in such manner as such State shall direct, and all vacancies 
shall be filled up by the State which made the appointment." The military establish
ment existing at the adoption of the Constitution was" except as to mode of appoint
ing the officers," recognized and adopted by our present form of government in the 
act of September 29, 1789; and, beginning with the act of March 3, 1791, we find 
that Congress has required from time to time that all officers to be appointed in the 
regular army, and in some instances those for the volunteer forces (see note 6), were 
to be appointed by a11d with the advice and co11se>lt of the Senate. 

The action of the senate is confined to a •imple confirmation or rejection of the 
President's nomination. It may suggest conditions and limitations to the President, 
but cannot vary those submitted by him.-3 Opinions, 189. 

The President and Senate, by nomination and confirmation, may at any time correct 
the dates of military appointments.-3 Ibid., 307. 

As to what constitutes an appointment, see Chap. xix., note I, clause a. 
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SECTION 4. 

1. The President, Vice-President, and all civil officers of the 
United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery, or other high crimes and mis
demeanors. 

.ARTICLE III. 
SECTION 1. 

1. The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may, 
from time to time, ordain and establish. The judges, both of the 
supreme and inferior courts, shall hold their offices during good 
behavior; and shall, at stated times, receive for their services a 
compensation which shall not be diminished during their continuance 
in office. 

SECTION 2. 

1. The judicial power shall extend to all cases in law and equity, 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; to all 
cases affecting ambassadors, other public ministers, and consuls; to 
all cases of admiralty and maritime jurisdiction; to controversies to 
which the United States shall be a party; to controversies between 
two or more States, between a State and citizens of another State, 
between citizens of different States, between citizens of the same 
State claiming lands under grants of different States, and between a 
State, or the citizens thereof, and foreign states, citizens, or subjects. 
[See 11th Amendment.] 

2. In all cases affecting ambassadors, other public ministers and 
consuls, and those in which a State shall be party, the Supreme Court 
shall have original jurisdiction. In all the other cases before men
tioned, the Supreme Court shall have appellate jurisdiction, both as 
to law and fact, with such exceptions and under such regulations 
as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, i:hall 
be by jury, and such trial shall be held in the State where the said 
crimes shall have been committed; but when not committed within 
any State, the trial shall be at such place or places as the Congress 
may by law have directed. 

SECTION 3. 

1. Treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid 
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and comfort. No person shall be convicted of treason unless on the 
testimony of two witnesses to the same overt act, or on confession in 
open court. 

2. The Congress shall have power to declare the punishment of 
treason; but no attainder of treason shall work corruption of blood, 
or forfeiture, except during the life of the person attainted. 

.ARTICLE IV. 

SECTION 1. 

1. Full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State. And the 
Congress may, bJ general laws, prescribe the man·ner in which such 
acts, records, and proceedings shall be proved, and the effect thereof. 

SECTION 2. 

I. The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States. 

2. A person charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another State, 
shall, on demand of the executive authority of the State from which 
he fled, be delivered up, to be removed to the State having jurisdic
tion of the crime. 

3. No person held to service or labor in one State under the laws 
thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor; but 
shall be delivered up on claim of the party to whom such service or 
labor may be due. 

SECTION 3. 

1. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the jurisdiction 
of any other State, nor any State be formed by the junction of two 
or more States, or parts of States, without the consent of the legisla
tures of the States concerned, as well as of the Congress. 

2. The Congress shall have power to dispose of, and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this Con
stitution shall be so construed as to prejudice any claims of the 
United States, or of any particular State. 

SECTION 4. 

1. The United States shall guarantee to every State in this Union 
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a republican form of government,13 and shall protect each of them 
against invasion; and on application of the legislature, or of the 
executive (when the legislature cannot be convened) against domestic 
violence.13• 

ARTICLE V. 

I. The Congress, whenever two-thirds of both houses shall deem 
it necessary, shall propose amendments to this Constitution; or, on 
the application of the legislatures of two-thirds of the several States, 
shall call a convention for proposing amendments, which, in either· 
case, shall be valid to all intents and purposes, as part of this Con
stitution, when ratified by the legislatures of three-fourths of the 
several States, or by conventions in three-fourths thereof, as the one 
or the other mode of ratification may be proposed by the Congress; 
provided, that no amendment which may be made prior to the year 
one thousand eight hundred and eight shall in any manner affect 
the first and fourth clauses in the ninth section of the first article ; 
and that no State without its consent shall be deprived of its equal 
suffrage in the Senate. 

ARTICLE VI. 

I. All debts contracted and engagements entered into, before the 
adoption of this Constitution, shall be as valid against the United 
States under this Constitution, as under the confederation. 

2. This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every State shall be 
bound thereby; anything in the constitution or laws of any State to 
the contrary notwithstanding. 

3. The Senators and Representatives before mentioned, and the 
members of the seve~al State legislatures, and all executive and 
judicial officers, both of the United States and of the several States, 
shall be bound by oath or affirmation, to support this Constitution,; 

13 Under this section of the Constitution it rests with Congress to decide what gov
ernment is the established one in a State, and as its decision is binding on every other 
department of the government it cannot be questioned by the judicial tribunals. It 
rests also with Congress to determine upon the means proper to fulfill this guarantee; 
and by the act of l."ebruary 28, 1795, the power of deciding whether the exigency has 
arisen, upon which the general government is bound to interfere, is confided to the 
President. He is to act upon the application of the legislature or of the executive, 
and, consequently, he must determine what body of men constitute the legislature, and 
who is the governor.-Luther v. Borden, 7 Howard, 42, 43. 

(a.) Provision made for employment of the militia, and the land and naval forces, 
to fulfill this guarantee-see Chap. xxv., , , 801, 802, and Chap. xxvii., , 870. 
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but no religious test shall ever be required as a qualification to any 
office or public trust under the United States. · 

ARTICLE VII. 

1. The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution betweeen the 
States so ratifying the same. 

Done in convention, by the unanimous consent of the States present, 
the seventeenth day of September, in the year of our Lord, one 
thousand seven hundred and eighty-seven, and of the independ
.ence of the United States of America, the twelfth. In witness 
whereof, we have hereunto subscribed our names. 

NEW HAMPSHIRE. 

John Langdon, 
Nicholas Gilman. 

MASSACHUSETTS. 

Nathaniel Gorham, 
Rufus King. 

CONNECTICUT. 

Wm. Samuel Johnson, 
Roger Sherman. 

NEW YORK. 

Alexander Hamilton. 
NEW JERSEY. 

William Livingston, 
David Brearly, 
William Patterson, 
Jonathan Dayton. 

PENNSYLVANIA. 

Benjamin Franklin, 
Thomas l\Iiffiin, 
Robert l\Iorris, 
George Clymer, 
Thomas :Fitzsimons, 
Jared Ingersoll, 
James Wilson, 
Gouverneur Morris. 

Attest, 

GEORGE WASHINGTON, 
President, and Deputy from Virginia. 

' DELAWARE. 

George Read, 
Gunning Bedford, jr., 
John Dickinson, 
Richard .{3assett, 
Jacob Broom. 

MARYLAND. 

James ~!'Henry, 
Daniel of St. Thomas Jenifer, 
Daniel Carroll. · 

VIRGINIA. 

John Blair, 
James :Madison, jr. 

NORTH CAROLINA. 

William Blou11t, 
Richard Dobbs Spaight, 
Hugh Williamson. 

SOUTH CAROLINA. 

John Rutledge, 
Charles Cotesworth Pinckney, 
Charles Pinckney, 
Pierce Butler. 

GEORGIA. 

William Few, 
Abraham Baldwin. 

WILLIAM JACKSON, Secretary. 
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AMENDMENTS TO THE CONSTITUTION• 

.ARTICLE I. 
Congress shall make no Jaw respecting an establishment of re

ligion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peace
ably to assemble, and to petition the government for a redress of 
grievances. 

.ARTI CLE II. 
.A well regulated militia being necessary to the security of a free 

state, the right of the people to keep and bear arms shall not be 
infringed. 

.ARTICLE III. 
No soldier shall, in time of peace, be quartered in any house 

without the consent of the owner; nor in time of war, but in a 
manner to be prescrib{'.d by law.a 

.ARTICLE IV. 
The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 
shall not be violated; ·and no warrants shall issue, but upon prob
able cause, supported by oath or affirmation, and particularly de
scribing the place to be searched, and the persons or things to be 
seized. 

V. 15.ARTICLE 
No person shall be held to answer for a capital or otherwise infa

mous crime, unless on a presentment or indictment of a grand jury, 
except in cases arising in the land or naval forces, or in the militia, 
when in actual service, in time of war or public danger; nor shall 
any person be subject for the same offense to be twice put in jeop
ardy of life or limb; nor shall be compelled, in any criminal case, 
to be a witness against himself, nor be deprived of life, liberty or 

H No provision has ever been made, by statute, for billeting troops upon the citi
zens of the United States; but in time of war, rebellion, &c., troops have thus been 
quartered, under the authority of the "customs of war in like cases." 

15 The 5th and 6th Amendments were not designed as limits upon the State govern
ments in reference to their own citizens, but exclusively as restrictions upon the 
Federal power.-Twitchell v. 'l'he Commonwealth, 7 Wallace, 326, 327. 
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property, without due process of law; nor shall private property 
be taken for public use without just compensation.1,. 

ARTICLE VI.16 

In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and dis
trict wherein the crime shall have been committed, which district 
shall have been previously ascertained by Jaw, and to be informed 
of the nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process for obtain
ing witnesses in his favor; and to have the assistance of counsel 
for his defense. 

(a.) A military commander, under circumstances of actual, urgent, and immediate 
pressing public necessity, mnj justify the taking of private property for public 
use; but the existence of such necessity must be clearly established.-H,,lme• v. 
Sheridan, 4 Western Jurist, 33~. 

(b.) "There are, without doubt, occasions in which private property may lawfully 
be taken possession of or destroyed, to prevent it from falling into the hands of the 
public enemy; and also where a militiiry officer, charged with a particular duty, muy 
impress private property into the public service or take it for public use. Unques
tionably, in such cases, the government is bound to make full compensation to the 
owner; but the officer is not a trespasser. 

"But we are clearly of opinion, that in nil of these cases the danger must be imme
dia.te and impending; or the necessity urgent for the public service, such as will not 
admit of delay, and where the action of the civil a.uthority would be too late in pro
viding the mea.ns which the occasion calls for. It is impossible to define the partic
ular circumstances of danger or necessity in which this power may be lawfully exer
cised. Every case must depend on its own circumstances. It is the emergency that 
gives the right, and the emergency must be shown to exist before the taking can be 
justified. 

"In deciding upon this necessity, however, the state of the facts, as they appeared 
to the officer at the time he acted, must govern the decision; for he must. necessarily 
act upon the information of others as well as his own observation. And if, with such 
information as he had a right to rely upon, there is reasonable ground for believing 
that the peril is immediate and menacing, or tne necessity nrgent, he is justified in 
acting upon it; and the discovery afterwards that it was false or erroneous will not 
make him a trespasser. But it is not sufficient to show that he exercised an honest 
judgment, and took the property to promote the public service; he must show by 
proof the nature and character of the emergency, such as he had reasonable grounds 
to believe it to be, and it is then for a jury to say, whether it was so pressing as not 
to admit of delay; and the occasion such, according to the information upon which 
he acted, that private rights must for the time give way to the common and public 
good." But the la.w does not permit private property to be seized in order to insure 
the success of a distant and hazardous expedition.-Mitchell v. Harmony, 13 Howard 
134, 135, 

(c.) The rightful taking, by a military officer, of private property for 11ae or destruc
tion, when the public exigency demands it, is an exercise of the right of eminent 
domain. Necessity justifies the action of the officer, and unless it exists he is a tres
passer, and tbe government is not liable. The officer must decide upon the existence 
of such necessity, and if the danger, as he ought to have seen, wa.s remote, and the 
necessity not pressing, the courts will hold him personally responsible, but if he had 
good groundM for belief that the facts were as they appeared to him, he is justified and 
the government is liable.-Grant v. United State•, 1 Nott & Huntington, 47, 48. 

(d.} The municipal courts have no jurisdiction, in a common law action, to deter
mine on the validity of a seizure made as an act of war.-Coolidge v. Guthrie, (17 
American Law Reports, 22} cited in Drightly's Fed. Digest, vol. ii., p. 120. • 

16 This amendment is not a limitation upon Ute State governments. See note 15. 

3 
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.ARTICLE VII. 
In suits at common law, where the value in controversy shall ex

ceed twenty dollars, the right of trial by jury shall be preserved; and 
no fact tried by a jury shall be otherwise re-examined in any court of 
the United States, than according to the rules of the common law. 

.ARTICLE VIII. 
Excessive bail shall not be required, nor excessive fines imposed, 

nor cruel and unusual punishment inflicted . 

.ARTICLE IX. 
The enumeration in the Constitution, of certain rights, shall not 

be construed to deny or disparage others retained by the people . 

.ARTICLE X. 

The powers not delegated to the United States by the Consti
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people • 

.ARTICLE XI. 
The judicial power of the United States shall not be construed 

to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another State, or by 
citizens or subjects of any foreign state. 17 

.ARTICLE Xll. 18 

I. The electors shall meet in thei1· respective States, and vote by 
ballot for President and Vice-President, one of whom, at least, 
shall not be an inhabitant of the same State with themselves; they 
shall name in their ballots the person voted for as President, and in 
distinct ballots the person voted for as Vice-President; and they. 
shall make distinct lists of all persons voted for as President, and 
of all persons voted for as Vice-President, and of the number of 
votes for each, which list they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed 
to the President of the Senate; the President of the. Senate shall, 
in the presence of the Senate and House of Representatives, open all 
the certificates, and the votes shall then be counted; the person 
having the greatest number of votes for President, shall be the 
·President, if such number be a majority of the whole number of 
electors appointed; and if no person have such majority, then from 

17 See Art. III., Seo. 2, clause 1. is See Art. II., Seo. 1, clause 3. 

http:state.17


27 A.t!ENDJfENTS TO TIIE co.,-:sTITUTJON. 

the persons having the highest numbers, not exceeding three, on 
the list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President.· But in choosing 
the President, the votes shall be taken by States, the representation 
from each State having one vote; a quorum for this purpose shall 
consist of a member or members from two-thirds of the States, and a 
majority of all the States shall be necessary to a choice. And if the 
House of Representatives shall not choose a President whenever the 

·right of choice shall devolve upon them, before the fourth day of 
March next following, then the Vice-President· shall act as Presi
dent, as in the case of the death or other constitutional disability of 
the President. 

2. The person having the greatest number of votes as Vice
President shall be the Vice-President if such number be a majority 
of the whole number of electors appointed; and if no person have 
a majority, then from the two highest numbers on the list the 
Senate shall choose the Vice-President; a quorum for the purpose 
shall consist of two-thirds of the whole number of Senators, and a 
majority of the whole number shall be necessary to a choice. 

3. But no person constitutionally ineligible to the office of Presi
dent shall be eligible to that of Vice-President of the United States. 

ARTICLE XIII. 
1. Neither slavery nor involuntary servitude, except as a pun

ishment for crime, whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction. 

2. Congress shall have power to enforce this article by appro
priate legislation.19 

ARTICLE XIV. 
1. All persons born or naturalized in the United States and sub

ject to the jurisdiction thereof are citizens of the United States and 
of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of 
life, liberty, or property, without "due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws. 

2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole 

19 In enforcement of this amendment an act of March 2, 1867, abolishes and forever 
prohibits the system of peonage in New Mexico and other parts of the United States, 
and requires all persons in the military service, in New Mexico, to aid in enforcing 
said act. See Ch11p. xxiii., 'j 724, and note 16. 

http:legislation.19
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number of persons in each State, excluding Indians not taxed. 
But when the right ·to vote at any election for the choice of electors 
for President and Vice-President of the United States, Representa
tives in Congress, the executive and judicial officers of a State, or 
the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being twenty-one years of age, and citi
zens of the United States, or in any way abridg·ed, except for par
ticipation in rebellion, or other crime, the basis of representation 
therein shall be reduced in the proportion which the number of 
such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 

3. No person shall be a Senator or Representative in Congress, 
or elector of President and Vice-President, or hold any office, civil 
or military, under the United States, or under any State, who, 
having previously taken an oath, as a member of Congress, or as 
an· officer of the United States, or as a member of any State legis
lature, or as an executive or judicial officer of any State, to support 
the Constitution of the United States, shall have engaged in insur
rection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But Congress may, by a vote of two-thirds of 
each house, remove such disability. 

4. The validity of the public debt of the United States, author
ized by law, including debts incurred for payment of pensions and 
bounties for services in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States, nor any State, 
shall assume or pay any debt or obligation incurred in aid of insur
rection or rebellion against the United States, or any claim for the 
loss or emancipation of any slave; but all such debts, obligations, 
and claims shall be held illegal and void. 

5. The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 20 

.ARTICLE XV. 
SECTION 1. 

The right of citizens of the United States to vote shall not be 
denied or abridged by the United States, or by any State, on account 
of race, colo.r, or previous condition of servitude. 

SECTION 2. 
Congress shall have power to enforce this article by appropriate 

legislation. 20 

20 For legislation enforcing these amendments, in so far as it especially concerns 
offi<>ers of the army, see Chap. xxvii., 'If 'If 892, 896, 903, and notes 13, and 18 a. 
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No money to be drawn from the Treasury except upon, ma.de 
by la.w•..•.•.•.•..•.•••.•••.••••••..•••..••.•••••••••••.••••.•••.•.••••..•• 

ARMIES-
Congress ma.y raise a.nd support •••.•••.•.••••••••..•••.••••••.•.•..•.••• 
Congress ma.y make rules for the government a.nd regulation 

of the .•.•.••.•.••••••••••.•.••.•.••••..•..•.••.•..•.•...•••••••••••.•.....••• 
(Note 4.) This power is delegated to the Secretary of Wa.r, 

under the direction of the President............................... 
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INDEX TO THE CONSTJTllTION. 

ARMS-
The right of the people to keep and bear, not to be infringed. 

(2d Amendment.) .•.•.••.......•..••...••.•.•..•••••.•••••••••••••••••• 
ARREST-

Members of Congress privileged from, except in cases of trea
son, felony and breach of the peaoe .••..••••.•...••••....•...•... 

ARSENALS. (See Fort•.) 
ARTS, and Sciences. (See Copyrights and Patents.) 
AssEl!BLE-

The right of the people peaceably to, not to be abridged. (1st 
Amendment.) ••.......•.•.•••.••••.......•.•••...•••••..••.•..•.••.•...•. 

ATTAINDER. (See Bill of Attainder and Trea•on.) 
AUTHORS-

Congress may secure to, for a limited time, the exclusive right 
to their writings......................................................... 

BAI Ir- 
Excessive, not to be required. (8th Amendment.)................. 

BANKRUPTCIES-
Congress may establish uniform laws on the subject of........... 

BALLOT. (See Vote•.) 
BASIS-

of representation. (See Representati'.on.) 
BILLETING-

of soldiers, in time of peace to be with the consent of the owner 
of the house, and in time of war as prescribed by law. (3d 
Amendment.) .......................................................... . 

(Note 14.) The manner of billeting, not having been prescribed 
by s~atu.te, has b~~n in accordance with the "customs of 
war 10 hke cases. ..................................................... . 

BILL OF ATTAINDER-
No, to be passed............................................................... 
No, to be passed by any State............................................ 

BILLS-
for raising revenue, all, to originate in the House of Represen

tatives..................................................................... 
before becoming laws, must pass through certain defined stages 
of credit, no State to emit................................................. 

BLooo-
oorruption of. (See Trea•on.) 

BORROWING. (See :Money.) 
BouNTIES-

The validity of debts incurred for payment of, not to be ques
tioned. (14th Amendment.) ...................................... . 

BRIBERY- . 
On impeachment for, and conviction of, the President, Vice

President, and all civil officers of the U. S., to be removed 
from office................................................................. 

BUILDINGS. (See Forts.) 
CAPITATION TAx-

No, to be laid, unless in proportion to the census.................. 
CAPTURES-

on land and water, Congress may make rules conoerning ••••••. 
CENSUS- . 

to be taken every ten years................................................
CHIEF JUSTICE--'

at the trial of the President upon articles of impeachment, to 
preside over the Senate.............................................. , 

CITIZENS. (See also Right•.) 
The President to be a natural born citizen, or a citizen of the 

U.S. at the time of the adoption of this Constitution...... 
The Vice-President, ditto. (12th Amendment.) .............. . 
of each State, to be entitled to the privileges and immunities of 

citizens in the several States........................................ 

All persons born 	or naturalized in the U.S., and subject to the 

jurisdiction thereof, are citizens of the U.S., and of the 
State wherein they reside. (14th Amendment) ............. . 

Art. 
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CITIZENS-Continued. Art. Sec. Par. 
No State to make or enforce any law abridging the privileges 

or immunities of, of the U.S. (14th Amendment.)......... 
The right of, of the U.S., to vote, not to be denied or abridged 

on account of race, color, or previous condition of servitude. 
(15th Amendment.)..................................................... 

CIVIL CASES. (See Trial.) 
CIVIL OFFICERS. (See Officer..) 
CLAillS-

Nothing in this Constitution to be construed to the prejudice 
of any of the U. S., or of any State........................... .. 

for loss or emancipation of slaves. (See State•.) 
CLEAR

Vesse!s bound to or from one State not to be obliged to, in 
another ................................................................... . 

COASTING TRADS-
Regulations resl'ecting.................................................... .. 

CoIN-
Congress may regulate the value of foreign......................... 
Congress may provide for the punishment of counterfeiting· the 

current ................................................................... . 
No State to make anything but gold and silver, a. tender in 

pa.yment of debts ..................................................... . 
CoLOR-

The right of citizens to vote, not to be denied or a.bridged on 
a.cconnt of. (15th Amendment.) ................................. . 

COMFORT. (See Aid.) 
COMMANDER·IN-CHIEF-

The President to be the, of the army and na.vy of the U.S., and 
of the militia. when called into a.ctua.l service ................ . 

COMMERCE-
Congress ma.y regulate, with foreign na.tions, a.mong the severe.I 

States, and with the Indian tribes ............................... .. 

By no regulation of, shaU preference be given to the ports of 


one Sta.le over those of another.................................. .. 

COMlrISSIONS- . 

The President ma.y grant, till the end of its next session, to fill 
np a.11 vaoa.ncies ha.ppening during the recess of the Sena.te. 

The, of all the officers of the U. S., to be issued by the President. 
COMMON LAW. (See Jury.) 
CoMPACT-

No State, without the consent of Congress, to enter into any, 
with another State or with a. foreign power.................. .. 

COMPENSATION-

of Senators and Representatives, to be ascertained py la.w, a.nd I 


pa.id out of the treasury of the U. S ............................. . 

of the judges of the Supreme and inferior courts, not to be 


diminished during their continuance in office ................ . 

No private property to be taken for public use without just. 


(5th Amendment.) .................................................... . 

CONFEDERATION

N o State to enter into any ............................................... . 
(Note 12.) Officers in the military esta.blishment, under the, 

were furnished by the States in proportion to their quotas. 
All debts contracted and engagements entered into, under the, to 

be as valid against the U.S. under this Constitution as before 
CONGRESS- , 

Power• vealed in, namely : 
All legislative, herein granted .......................................... . 

to make or alter such regulations as are prescribed by State 

legislatures concerning elections of Senators and Repre
sentatives, except a.s to places of choosing Senators........ . 

to lay and collect taxes.................................................... . 

to lay and collect uniform duties, imposts, and excises.......... 

to pay the debts of the U.S.............................................. . 

to provide for the common defense and general welfare ........ . 
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CONGRESS-Continued. Art. Sec. Par. 
to borrow money on the eredit of the U. S ......................... .. 
to regulate commerce with foreign nations, and among the 

several States, and with the Indian tribes ....................... 
to establish a uniform rule of nl\turalization ...................... .. 
to establish uniform Jaws on the subject of bankruptcies...... .. 
to coin money and regulate the value thereof, and of foreign 

coin ........................................................................ . 

to fix the standard of weights and measures....................... .. 
to provide for the punishment of counterfeiting the securities 

and current coin of the U. S ...................................... .. 
to establish post-offices and post-roads............................... .. 
to promote the progress of science and useful arts, by securing 

for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries........... .. 

to constitute tribunals inferior to the Supreme Court............ . 
to define and punish piracies and felonies committed on the 

high seas................................. :.............................. .. 
to define and punish offenses against the law of nations........ . 
to declare war ................................................................ . 
to grant letters of marque and reprisal .............................. .. 
to make rules concerning captures on land and water .......... .. 
to raise and support armies.............................................. . 
to provide and maintain a navy ....................................... .. 
to make rules for the government and regulation of the land 

and naval forces ...................................................... . 
to provide for calling forth the militia to execute the Jaws of 

the Union, suppress insurrections, and repel invasions...... 
to provide for organizing, arming, and disciplining the militia, 

and for governing such part of them as may be employed 
in the service of the U. 8 .......................................... .. 

to exercise exclusive jurisdiction over the District of Colum
bia, or seat of government, and over all places purchased, 
by the consent of the particular State legislature, for the 
erection of forts, magazines, arsenals, dockyards, and 
other needful buildings............................................. .. 

to make all laws necessary and proper for carrying into execu
tion the foregoing and all other powers vested by this 
Constitution in the government of the U. S., or in any 
department or officer thereof ..................................... .. 

to impose a tax or duty of ten dollars upon each sla\•e im
ported.................................................................... .. 

to invest the appointment of such inferior officers as they think 
proper in the President alone, in the courts of law, or in 
the heads of departments.......................................... .. 

to declare the punishment of treason.................................. . 

to prescribe, by general Jaws, the manner in which the acts, 

records, and judicial proceedings in each State shall he 
proved, and the effect thereof, in view of their full faith 
and credit in every other State................................... .. 

to admit new States into the Union ................................... . 
to di~pose of and make all needful rules and regulations re

specting the territory or other property of the U.S......... 
(Note 13.) To decide what government is the established 

one in a State 
to enforce by appropriate legislation the 13th Amendment, 

prohibiting slavery or involuntary servitude except for 
crime. (13th Amendment.) ...................................... .. 

to remo,·e, by a vote of two-thirds of each house, the disability 
imposed for having engaged in rebellion. (14th Amend
ment.) ................................................................... .. 

to enforce by appropriate legislation the 14th Amendment, 
relating to citizenship; representation; disability arising 
from participation in rebellion; debts incurred to suppress 
or to aid rebellion : and cla.ims for the loss of slaves. (14th 
Amendment.) ........................................................... . 
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Co:>IGRESS-Continued. 
to enforce by appropriate legislation the 15th Amendment, 

forbidding the denial or abridgment of the right of citi 
zens of the U.S. to vote, on account of race, color, or pre
vious condition of servitude. (15th Amendment.) ••.•.•••• 

Powers denied to, namely : 
to prescribe the places of choosing Senators ....................... .. 
to appropriate money to raise and support armies, for a longer 

term than two years.................................................. . 
to appoint the officers of the militia, and to authorize the train

ing of the militia...................................................... . 
to prohibit the migration or importation of slaves, prior to 1808 
to suspend the privilege of the writ of habeas corpus, unless 

whe~, ill; case of rebellion or invasion, the public safety may 
reqmre it ............................................................... . 

to pass any hill of attainder or ex post facto law.................. . 
to lay any capitation or other direct tax, unless in proportion 

to the census ............................................................ . 
to lay any tax or duty on articles exported from any State; to 

give any preference to the ports of one State over those of 
another; or to oblige vessels bound to or from one State, to 
enter, clear, or pay duties in another ............................ . 

to draw money from the treasury, but in consequence of appro
priations made by law ............................................... . 

to grant any title of nobility ............................................. . 
to deprive any State, without its consent, of its equal suffrage 

in the Senate .......................................................... . 
to require n.ny religious test as a ·qualification to any office or 

public trust under the U.S........................................... 
to make any Jaw re•pecting an establishment of religion, or 

prohibiting the free exercise thereof. (1st Amendment.). 
to make any Jaw abridging the freedom of speech or of the 

press. (I st Amendment.) ......................................... .. 
to make any law abridging the right to assemble, and to peti 

tion. (lst Amendment.) ............................................ . 
to assume or pay any debt or obligation incurred in aid of in

surrection or rebellion against the U.S. (14th Amendment.) 
to assume or pay any claim for the loss or emancipation of any 

slave. (14th Amendment.) .......................................... 
to abridge the right of citizens of the U.S. to vote, on account 

· of race, color, or previous condition of servitude. (15th 
Amendment.) .......................................................... .. 

Those not delegated by the Constitution to the U.S., nor pro
hibited by it to the States. (10th Amendment.) ............ . 

Required: 
to consist of a. Senate and House of Representatives .•••••••••••• 
to revise and control a.II State la.ws laying imposts or duties... . 
to take the census every ten years ..................................... .. 
to assemble at lea.st once in everyyear................................ . 
to guarantee to every State in the Union a. republican form of 

government .............................................................. . 
to protect ea.ch State against invasion ................................. 
to protect each State against domestic violence, on the applica

tion of the legislature, or of the executive (when the Jeg
isla.ture ca.nnot- be convened) ...................................... . 

to propose amendments to this Constitution, whenever two
thirds of both houses shall deem it necessary ••.••• : ••.•••.•••• 

to call a. convention for proposing amendments, on the applica
tion of the legislatures of two-thirds of the several States 

Power• veBted in eack kou•e of, 11amely: 
when the number is smaller than a. quornm, to adjourn from 

day to day, and, if authorized, to compel the attendance 
of absent members .................................................... . 

to determine the rule of its proceedings ............................. . 
to punish its members for disorderly behavior, a.nd, with the 

concurrence of two-thirds, to expel a. member••••••••••.••••• 

Art. 
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CoNGRESs-Oontinued. 	 Art. See. Par. 
Powers denied to each house of, namely: 
to publish such parts of the journal of its proceedings as may 

require secrecy ........................................................ .. 
to adjourn for more than three days, or to any other place, 

without the consent of the other................................. .. 
Each house of, required: 
to be the judge of the elections, returns, and qualifications, of 

its own members ...................................................... .. 
to consider a majority as constituting a quorum to do business 
to keep a journal of its proceedings, and from time to time 

publish the same ...................................................... . 
to enter on the journal the yeas and nays on any question, at 

the desire of one-fifth of those present........................ .. 
to enter on its journal the yeas and na.ys, in all such cases as 

the reconsideration by both houses of a bill returned with 
the President's objections ......................................... .. 

CONSTITUTION-
How amendments to this, may be made ............................ .. 
This, the laws made in pursuance of it, and treaties made by 

the U.S., to be the supreme law of the land.................. . 

The ratification of the conventions of nine States, to be suffi

cient for the establishment of this, between the States so 
ratifying the same.................................................... . 

(Note I.) Constitution went in to effect l\J arch 4, 1789. 
CONSULS-

The President to nominate, and by and with the advice and 
consent of the Senate to appoint................................. . 

The judicial power to extend to all cases affecting ............... . 
CONTRACTS-

No law impairing the obligation of, to be passed by any 
State...................................................................... .. 

CoNTROVERsrns
to which the judicit\I power shall extend ............................. . 

CoNVENTION
for 	proposing amendments to this Constitution, a, shall be 


called by Congress, on the application of the legislatures 

of two-thirds of the States ........................................... I 


for the formation of this Constitution, by whom and when 
signed.................................................................... .. 

The 	ratification of the conventions of nine States to be suffi
cient for the establishment of this Constitution between 
the States so ratifying the same................................... . 

COPYRIGHTS-
Congress may secure, to authors, to promote the progress of 

science and useful arts ............................................... . 
CouNSEL-

The accused to enjoy the right to have the assistance of, in all 
criminal prosecutions................................................ . 

COUNTERFEITING- ' 

Congress may provide for the punishment of, the securities 
and current coin of the U. S ....................................... .. 

CouRT-

S up rem e, original and appellate jurisdiction of the.............. . 
CouRTs-

Congress may constitute, inferior to the Supreme Court......... . 
of law, may be invested by Congress with the appointment of 

such inferior officers as they think proper.................... .. 

The judicial power to be vested in one Supreme Court, and in 

such inferior courts as Congress may, from time to time, 
ordain and establish ................................................. .. 

CREDIT-

Congress may borrow money on the, of the U. S .................. . 
Full, to be given in each State to the public acts, records, and 

judicial proceedings of every other State ...................... 
Bills of. (See Bills.) 

1 5 


1 5 


1 5 

1 5 


1 5 


1 5 


1 	 7 


5 


6 


'1 

2 2 

3 2 


1 10 


3 2 


5 


7 


7 


1 8 


6 


1 8 


3 2 


1 8 


2 2 


3 1 


1 8 


4 1 


3 


4 


1 

1 


3 


3 


2 


1 


2 


1 


2 

1 


1 


1 


1 


1 


1 


8 


6 


2 


9 


2 


1 


2 


1 




35 INDEX TO TIIE 001\'STlTUTION. 

Art. Sec. Par.CRIMES-
On impeacbnient for, and conviction of, high, and misdemean

ors, the President, Vice-President, and all civil officers of 
the U.S., to be removed from office •.•....•.••..•.•••.•.•......•. 

The trial of all, except in cases of impeachment, to be by jury, 
and in the State where coml!litted ........••........•..•...•••.••• 

Persons, charged with, fleeing from justice, and found in an
other State, to be delivered up on demand of the executive 
authority of the State from which they fled, .••...••..•.•••.••• 

Persons not to be held to answer for capital or otherwise in
famous, unless on a presentment or indictment of a grand 
jury, except in cases in the land or naval forces, or in the 
militia when in actual service, in time of war or public 
danger. {5th Amendment.) ....................................... . 

CRIMINAL-
cases, no one to be compelled, in, to be a witness against him

self, or deprived of life, liberty, or property, without due 
process of law. (5th Amendment.) ............................. . 

prosecutions, the rights of the accused in all. (6th Amend
ment.) ..................................................................... . 

DAY TO DAY-
Adjournment from. (See Adjournme11t.) 

DEATB-
of the President. (See Vacarrciea.) 

DEBTS-
Congress may pay the, of the U. 8 ..................................... . 
Gold and silver coin only a tender in payment of................. . 
agains~ the co?fe~eration, to be valid against the U. S. under 

this Const1tut10n ....................................................... . 

The validity of the public, of the U.S., including debts incurred 

for the payment of bounties and pensions, not to be ques
tioned. (14th Amendment.) ...................................... . 

incurred in aid of rebellion, to be illegal and void, and not to 
be assumed or paid by the U.S. or by any State. (14th 
Amendment.) ........................................................... . 

DEFENSE-
To provide for the common, one of the objects in establishing 

this Constitution. (Preamble.) 
Congress may provide for the common ............................... . 

Dl!PARTMENTS-

The opinion, in writing, of the principal officer of each of the 
executive, may be required by the President.. ............... . 

Heads of, may be invested by Congress with the appointment 
of such inferior officers as they think proper•••••••••••••••••• 

DIRECT TAX

No, to be laid, unless in proportion to the census ................. . 
DISADILITY-

The, of those persons, who, having previously taken an oath, 
in a certain capacity, to support the Constitution of the 
U. S., shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies 
thereof, may, by a vote of two-thirds of each house, be 
removed. (14th Amendment.) .................................... . 

DISCOVERIES. (See Invento•···) 
DISTRICT

{Note 7.) Of Columbia, government for the. 
Judicial. (See J11dicial.) 

DOCKYARDS. (See Forts.) 
DOMESTIC-

tranquillity, to insure, one of the objects in establishing this 
Constitution. (PreamUe.) 

violence, the U. S. to protect each State against, on the appli 
cation of the legislature thereof, or of the executive 
(when the legislature cannot be convened) .................... . 

DUTIES-

Congress may lay and collect., uniform throughout the U. S .... 
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DUTIES--Continued. .Art. See. Par. 
Vessels bound to or from one State not to be obliged to pay, 

in another.•.••••••...••.••.•..•....•...•••..•.•.•.•...•••.••.....•.....•. 
not to be laid by any State, without the consent of Congress, 

except to execute inspection laws ......•.••••..••....•••••.••••.•• 
The net produce of all, laid by any State, to inure to the 

treasury of the U.S•.•••••.••••••.•••••••..••.•••.••••....•••.••••••.• 
DuTY-

A, may be imposed on the importation of slaves, not exceed
ing ten dollars each .•.••.....•.•...•..••••......•••••..•••••••..••..•• 

No, to be laid on articles exported from any State..•.•••.•••..•..• 
of tonnage, not to be laid by any State without the consent of 

Congress ....•••••••.•..•••••.•••..•.....•..•......•••....••••...•.•....•••• 
EFFECTS-

The right of the people to be secure in their, against unrea
sonable searches and seizures, not to be violated. (4th 
Amendment.) •...•...••••.•.••••••••.•••.....•....•••••••••••..•.•..•..•. 

ELECTION-
The denial, to certain inhabitants of a State, of the right to 

vote at any, for the choice of electors for President and 
Vice-President, Representatives in Congress, the executive 
and judicial officers of a State, or the members of the 
legislature thereof, or the abridgment of that right in any 
way except for participation in rebellion, or other crime, 
to be followed by a reduction of the basis of representa
tion in such State. (14th Amendment.).•••..••••••..•.••..•.•• 

Writs of. (See Executive of a State.) 
ELECTIONS-

for Senators and Representatives, the legislature of each State 
to prescribe the times, places, and manner of holding; but 
C?ngress may make or alter such regulations, except as to 
the places of choosing Senators ..•••••••.•.•••..•.......••.•••...•• 

Each house to be the judge of the, of its own members •••••••••• 
ELECTORS-

of President and Vice-President. (See also Votes.) 
to be appointed by each State, in number equal to that of the 

Senators and Representatives to which the State may be 
entitled in Congress ..•..•..•.••.•...••••......•••....•....•••.••.••.•• 

No Senator, Representative, or person holding an office of trust 
or profit under the U.S., to be appointed an elector ....•.••• 

Congress may determine the time of choosing the•.....••••••••••• 
to vote on the same day throughout the U.S•.•••••.••••.•.•••...... 
Where, how, and for whom, the, shall vote. (12th Amend

ment.) ..•••...•••••.•.••••••.....•..•.••....••.•..•..•..•.•••..........•..•.. 
A majority of the whole number appointed necessary to elect. 

(12th Amendment.) •.•...•.•.•..••••......••......•••..•.••...•••.••..• 
How the denial of the right to vote for, shall affect a re

duction of the basis of representation. (14th Amend
ment.) .........•..•.•...•.•..•••.••.•....•.••..•.••.•..••..••.•.••••••.••••• 

No person to be an elector, who, having previously taken an 
oath, in a certain capacity, to support the Constitution of 
the U.S., shall have engaged in insurrection or rebellion 
against the same, or given aid and comfort to the enemies 
thereof, unless by a vote of two-thirds of each house. 
(14th Amendment.) •••••••.•.••....••.....•.•••.••...•••.••.••.•..•.••• 

EMANCIPATION. (See Slaves.) 
EMOLUMENT-

from any king, prince, or foreign state. (See Present.) 
ENEMIES-

of the U.S., aid and comfort, and adhering, to the. (See Dis
ability and Treason.) 

ENGAGEMENTS-
entered into by the confederation. (See Confederation.) 

ENTER-
Vessels bound to or from onll State not to be obliged to, in 

another ••••••••••••.••..•.•••.•••••.•.•••••.•••••••••••••••••••••••••••••• 
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ENUMERATION- .Art. Sec. Par. 
of the people. (See Census.) 

EQUITY. (See Law.) 
ExcISES-

Congress may lay and collect, uniform throughout the U. S..... I 
EXECUTIVE OF A STATE-

to issue writs of election to fill vacancies happening in the 
representation .•......•••.•...•• •••.•.... ... ••.•....••...•...••..•. ....•. 1 

may make temporary appointments of Senators, in case of va
. cancies happening during the recess of the legislature..... 1 
Duty of the, with respect to fugitives. (See Fugitives.) 
may npply to the U. S., when the legislature cannot be con

vened, for protection of the Stnte against domestic violence 
(See Governor.)......................................................... 4 

EXECUTIVE PoWER
vested in the President. (See President.) 

ExPENDJTURES
of all public money, a regular statement and account of the 

receipts and, to be published from time to time............... 1 
EXPORTS-

from any State, no tax or duty to be laid on........................ 1 
No State, without the consent of Congress, to lay any imposts 

or duties on, except to execute inspection laws............... 1 
Ex POST F Aero LAw-

No, t.o be passed.............................................................. 1 
No, to be passed by any State............................................ 1 

FAITH-
Full, and credit, to be given, in each State, to the public act.s, 

records, and judicial proceedings of every other State...... 4 
FELONIES-

Congress may define and publish, committed on the high seas. I 
FELO)!Y. (See .Arrest.) 
FJNES-

Excessive, not to be imposed. (8th Amendment.) ..•••.••••••••.•• 
FOREIGN-

power, no State, without the coment of Congress, to enter into 
any agreement or compact with a................................. 

state, no present, emolument, office, or title to be accepted from, 
any. (See Present.) 

FORFEITURE. (See 1'reason.) 
FoRTS

magazines, arsenals, dockyards, and other needful buildings, 
the exclusive legislative authority of Congress may be 
exercised over all places purchased by the consent of the 
State legislature for the erection of............................... 1 

FREEDOM-
of the press. (See Pres•.) 

FUGITIVES-
from justice, charged in any State with treason, felony, or 

other crime, and found in another State, to he delivered 
up on demand of the executive authority of the State from 
which they fled ........................................................ . 4 

from service or labor, not to be discharged therefrom in con

sequence of any law or regulation of the State to which 


. they may have tied, but to be delivered up on claim of the 

party to whom such service or labor may be due............ I 4 

GOVERNMENT-
The U.S. to guarantee to every State in the Union a republican , 

form of.................................................................... . 4 
(Note 13.) Congress to decide what, is the established one in 

a State. 
of the land and naval forces. (See Rules.) 

GOVERNOR
(Note 13.) The President, under certain circumstances, to 

decide who is. 
GRAND JunY. (See Jury.) 
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GRIEVANCES. (See Petition.) 
HABEAS CoRrus-

The privilege of the writ of, not to be suspended unless when, 
in ~as? of rebellion or invasion, the public safety may re
quire 1t..................... ;............................................. .. 

llOUSE OF R~:PRESENTATIVES. (See also Representatives.) 
to be com posed of members chosen every second year........... . 
to choose its Speaker and other officers ............................... . 
to have the sole power of impeachment.............................. .. 
to be the judge of the elections, returns, and qualifications of 

its own members ....................................................... . 
may determine the·rule of its proceedings .......................... . 
may punish its members for disorderly behavior ................. .. 
with the concurrence of two-thirds, may expel a member...... .. 
to keep a journal of its proceedings and, from time to time, to 

publish the same, excepting those parts requiring secrecy.. 
to enter the yeas and nays on the journal, at the desire of one-

fifth of those present ................................................. .. 
not during the session of Congress to adjourn for more than 

three days, or to any other place, without the consent of 
the Senate............................................................... . 

All bills for raising revenue, to originate in the.................. .. 
To enter on its journal the yeas and nays, in all such cases as 

the reconsideration by both houses of a bill returned by 
the President with his objections ............................... .. 

may, on extraordinary occasions, be convened by the Presi
dent ..................................................................... .. 

To choose, by ballot, the President, from the three highest on 
the list voted for, in cnse of his non-election by a ma
jority of the whole number of electors appointed. (12th 
Amendment.) ........................................................... . 

JIOUSES-
The right of the people to be secure in their, against unreason

able searches and seizures, not to be violated. (4th Amend
ment.) .................................................................... . 

Quartering of soldiers in. (See Billeting.) 
ImrnNITIES. (See Privilege•.) 
!MPEA.CH!IENT-

The sole power of, in the llouse of Representatives............. . 
The sole power to try all cases ot; in the Senate .................. . 
When sitting as a conrt of, the Senators to be on oath or affir

mation.................................................................... . 
When the President of the U. S. is tried, the Chief Justice to 

preside................................................................... .. 
Judgment in cases of, not to extend further than removal from 

office, and disqualification to hold or enjoy any office of 
honor, trust, or profit under the U. 8 ............................ . 

Judgment in cases of, no bar to indictment, trial, judgment, 
aud punishmeut, according to law.............................. .. 

The President without power to grant reprieves and pardons 
in cases of .............................................................. .. 

The President, Vice-President, and all civil officers of the U.S. 
subject to, for treason, bribery, or other high crimes and 
misdemeanors, and upon conviction are to be removed from 
office ..................................................................... .. 

The testimony of two witnesses to the same overt act, or con
fession in open court, necessary for conviction of treason•• 

IMPORTATION. (See Per•on• and Staves.) 
lMPORTS-

No State, ~!thout the consent of Congress, to lay any imposts 
or duties on, except to execute inspection laws.............. . 

!HPOSTS-
Congress may lay and collect, uniform thronghout the U. S ..• 
Not to be laid by any State, without the consent of Congress, 

Art. Sec. 
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INDEX TO THE CONSTITUTION. 

!NABILITY-	 Art. 
of the President. (See V"acancie•.) 

!NDIAN
tribes, power vested in Congress to regulate commerce with the 

!NDIANS
not taxed, excluded from the number in each State according 

to which Representatives are to be apportioned. (14th 
Amendment.)............................................................. .. 

INDICTMENT. (See Grand Jury.) 
INHABITANTS

llow the denial of the right to vote to certain male, will affect 
the basis of representation. (14th Amendment.) .......... .. 

INSPECTION LAws-
A 	Stat~ m~y la.y imposts or duties absolutely neceseary for ex

ecuting its .................................................................. 
INSURRECTION-

Congress may provide for calling forth the militia to suppress. 
The privilege of the writ of habeas corpus may be suspended 

in case of ................................................................ . 
INVASION-

Congress ma.y provide for calling forth the militia to repel ..... 
In case of, the privilege of the writ of habeas corpus may be 

suspended ............................................................... .. 
The U. S. to protect each State against.............................. . 

lNVENTORS-
CongrcSS may secure to, for limited times, the exclusive right 

to their discoveries.................................................... . 
JEOPARDY-

of life or limb, no person to be twice put in, for the same of
fense. (5th Amendment.) ......................................... . 

JouRNAL-
Each house to keep a, of its proceedings, and, from time to 

time, to publish the same, excepting such parts as may 
require secrecy .. ~ .................................................... .. 

The yeas and nays to be entered on the, at the desire of one-
fifth of those present................................................. . 

The house in which a bill shall have originated, when the 
same is returned to it by the President with his objections, 
to enter the objections at large on its .......................... . 

In all such cases as the reconsideration of a bill returned by 
the President with his objections, the votes of both houses 
to be determined by yeas and nays, and the names of those 
voting for and aga.inst the bill to be entered on the, of 
each house respectively ............................................. . 

JUDGES
Of the Supreme Court, the President to nominate, and by a.nd 

with the consent of the Senate, appoint the ................. .. 
of the Supreme and inferior courts, the, to hold their offices 

during good behavior, and their compensation not tu be 
dimini~hed during their continuance in office..............~.. 

The, in every State, to be bound by the supreme Jaw of the 
land, non oustante anything in the constitution or Jaws of 
any State ............................................................... . 

JumcIAL
proceedings in each State. (See Faith and Oongre•a.) 
tribunals, Congress may constitute, inferior to the Supreme 

Court ..................................................................... . 
district, the, wherein crime may be committed, to be ascer

tained beforehand. (6th Amendment.) ........................ . 
power, the, of U. S., vested in one Supreme Court, and in such 

inferior courts as Congress may from time to time ordain 
and establish .......................................................... . 

Power, the, to e.x:tend : 
to all cases in law and equity arising under this Constitution, 

the laws of the U.S., and treaties made under their au
thority .................................................................... . 
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JUDICIAL-Continued. 
to all cases affecting ambassadors, other public ministers, and 

consuls .................................................................. .. 
to all cases of admirrtlty and maritime jurisdiction .............. . 
to controversies to which the U.S. shall be a party .............. . 
to controversies between two or more States ....................... . 
to controversies between a State and citizens of another State 
but not to any suit in law or equity commenced or prosecuted 

against a State by citizens of another State. (11th Amend
ment.) ................................................................... .. 

to controversies between citizens of different States............. . 
to controversies between citizens of the same State claiming 

land under grants of different States......................... .. 
to controversies between a State, or the citizens thereof, nnd 

foreign states, citizens, or subjects ............................... . 
but not to any suit in law or equity commenced or prosecuted 

against a State by citizens or subjects of any foreign 
state. (1 lth A,mendment.) ......................................... . 

JURISDICTION. (See also Territo,.y and Ports.) 
Exclusive, may be exercised by Congress over the District of 

Columbia, and over places purchased, by c•rnsent of the 
particular State legislature, for the erection of forts, etc. 

Original and appella.te, of the Supreme Court ..................... . 
No new State to be formed or erected within the, of another, 

without the consent of the latter, and of Congress ••.....•• 
Admiralty and maritime. (See Admiralt,y.) 
Slavery or involuntary servitude, prohibited within the, of the 

U.S. (13th Amendment.) .......................................... . 
Subjection to the, of the U. S., as well as native birth, or natu

ralization, necessary to citizenship. (14th Amendment.). 
JURY-

The 	trial of all crimes, except in cases of impeachment, to be 
by, in the State where committed, but when not committed 
in any State, where Congress may by law have directed ... 

In all criminal prosecutions, the accused to enjoy the right to a 
speedy and public trial by an imp11rti.il, of the 8tate and 
district wherein the crime shall have been committed. (6th 
Amendment.) ........................................................... . 

The right of trial by, to be preserved, in suits at common law, 
where the value in controversy shall exceed twenty dollar&. 
(7th Amendment.) .................................................... . 

No fact tried by a, to be otherwise re-examined in any court 
of the U.S., than according to the rules of the common 
law. (7th Amendment.) ........................................... .. 

JURY, GRAND-
No person to be held to answer for a capital or otherwise in

famous crime, unless on a presentment or indictment of a, 
except in cases in the land and naval forces, or in the mili 
tia, when in actual service, in time of war or public danger. 
(5th Amendment.) ..................................................... . 

JUSTICE
To establish, one of the objects in ordaining this Constitution. 

(Preamble.) 
Fugitives from, found in another State, to be delivered up on 

demand of the executive authority of the State whence 
they fied ........... 1...................................................... 

K1NG. (See Present.) 
LABOR-

Persons held to in one State escaping to another. (See Fugitives.) 
LAND AND NAVAL FoRcEs-

Congress may make rules for the government and regulation 
of the ..................................................................... . 

Persons may be held to answer in the, for capital or otherwise 
infamous crimes, without the presentment or indictment 
of a grand jury. (5th Amendment.) .......................... . 

Art. Sec. Par. 
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41 INDEX TO THE CONSTITUTION. 

LAW-
The supreme, of the land. (See Supreme Lam of the Land.)... 
of nations, Congress may define and punish offenses against 

the ......................................................................... . 
and equity, the judicial power to extend to all cases in, arising 

under this Constitution, the Jaws of the U.S., and treaties 
made under their authority........................................ .. 

Common. (See J.,ry.) 
No State to make or enforce any, abridging the privileges or 

immunities of citizens of the U.S. (14th Amendment.) .... 
No one to be deprived of life, liberty, or property without due 

process of. (5th Amendment.) ..................................... . 
No State to deprive any person of life, liberty, or property 

without due process of. (14th Amendment.) ................. . 
LAWS-. 

of the Union, Congress may provide for calling forth the militia 
to execute................................................................ 

The President to take care that the, be faithfully executed..... 
of the U.S., made in pursuance of this Constitution, a part of 

the supreme Jaw of the land......................................... 
No Slate to deny to any person within its jurisdiction the 

equal protection of the. (14th Amendment.) ................ . 
(See Bats.) 


LEGISLATIVE POWERS. (See Congress.) 

LEVIES

(Note 6 a.) The employment of troops under the denomina
tion of, and the appointment of officers thereof. 

LIBERTY-
To secure the blessings of, to ourselves and our posterity, one 

of the objects in establishing this Constitution. (Preamble.) 
Life, or property. (See Life.) 


LIFE OR Lnrn. (See Jeopardy.) 

LIFE-

liberty, or property, no one to be deprived of, without due 
process of law. (5th Amendment.) ............................ .. 

liberty, or property, no State to deprive any one of, without 
due process of law. (14th Amendment.) ..................... .. 

LOANS. (See .Money.) 
MAGAZINES. (See Forts.) 
MARITIYE JunrsnrcTIOS". (See Admiralty.) 
MARQUE AND REPRISAL-

Congress may grant letters of............................................ 
No State to grant letters of................................................ 

MEASURES-
Congress may fix the standard of weights and..................... . 

MIGRATION. (See Persons.) 
MILITARY OFFICERS. (See Officers.) 
MILITIA-

Congress may provide for calling.forth the, to execute the laws 
of the Union, suppress insurrections, and repel invasions. 

Congress may provide for organizing, arming, and disciplining 
the, and for governing such part of them as may be em
ployed in the service of the U.S................................... 

The appointment of the officers of the, and the authority of 
training the, reserved to the States respectively............... 

The President to be commander-in-chief of the, when called 
into actual service...................................................... 

(Note II a.) He need not assume personal command of them, 
but may place them under the command of army officers; 
but query as to the exclusiveness of his command. 

A well regulated, being necessary to the security of a free 
state, the right of the people to keep and bear arms is not 
to be infringed. (2d Amendment.) ............................. . 

MINISTERS-
The President to nominate, and, by and with the advice and 

consent of the Senate, to appoint.................................. 

Art. Sec. Par. 
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Art. Sec. Par. MINISTERS-Continued. 
The President to receive .••••••....•...••••.••••..•.•..•..•••.....••.•..•.• 
The judicial power to extend to &11 cases &!fecting .•..••••••.•..•.• 

MISDEMEANORS. (See Crime•.) 
MoNEY-

Congress may borrow, on the credit of the U.S .••.•.•.•.••••.•.••.• 
Congress may coin, and regul&te the ve.lue of..•..•••......••....•.• 
No, to be drawn from the treasury, but in consequence of ap

propriations made by law ............•.....•••.•.•.•...•..•.••..•...• 
A regular statement and account of the receipts and expendi

tures of all public, to be published from time to time ..•...• 
No State to coin •..••.•••....•......••••••••••.•....•.•..••••••••..•.•••.•.•.• 

NATURALlZATION-
Congress may est&blish a uniform rule of•••••.•.•..••..•••••••••••. 

N.A.TURALIZED-
All persons in the U.S., and subject to the jurisdiction thereof, 

are citizens of the U.S., and of the State wherein they re
. side. (14th Amendment.) •....•..•...•••....•.••••..••..•.•••.•.... 

NAVAL FORCES- . 
Congress may make rules for the government and regulation 

of the .•.......•..........•...••.••...•...•.••...•..•.•...••.•.•.•.•.....••• 
Persons may be held to answer in the, for capital or otherwise 

infamous crimes, without a presentment or indictment of a 
grand jury. (5th Amendment.) .••••..•..••......•.•• , .••••..•.•... 

NAVY-
Congress may provide and maintain a................................. 
No 8tate to keep ships of war in time of peace.................... 

NOBILITY. (See Title.) 
NoMBER

constituting a quorum, necessary to elect, to pass & bill, etc. 
(See Vote• and Quorunt.) 

0.A.TH- . 
or affirmation, to be taken by the President before entering on 

the execution of his office, form of the;......................... 
The Senators and Representatives in Congress, the members of 

the several State legislatures, and all executive and judi
cial officers, both of the U.S. iind of the several States, to 
be bound by, to support this Constitution....................... 

No person who, having previously taken an, in either of the 
above-mentioned capacities, sha-11 hiive engaged in insur
rection, or rebellion against the U.S., or given aid or com
fort to the enemies thereof, shall be ii Senator, Representa
tive, or elector of President and Vice-President, or hold 
any office, civil or military, under the U.S., or under any 
State, unless by a vote of two-thirds of each house. (14th 
Amendment.) ........................................................... . 

No warrants to issue, but upon probiible cause, supported by 
and describing places, persons, and things. (4th Amend
ment.) ..................................................................... . 

OBLIGATION. (See Debt.) 
OFFENSE. (See Jeopardy.) 
OFFENSES ag1Linst the liiw of niitions. (See Law.) 
0FFICE

Judgment in cases of impeachment not to extend further than 
removiil from, and disqualification to hold or enjoy any, 
of honor, trust, or profit under the U.S......................... 

No Senator or Represent1Ltive to be appointed to any civil, 
under the authority of the U. S., created, or the emolu
ments whereof shall have been increased, during the time 
for which he wiis elected.............................................. 

of profit or trust, persons holding iiny, under the U.S., forbid
den, without the consent of Congress, to accept any present, 
emolument, office, or title from any king, prince, or for
eign stiite •....•........ .••..• ...... ...... ...... ....•. ............ ......... 

The President to hold his, for the term of four years; the Vice-
President ditto........................................................... 
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0FFICE-0ontintted. 
No person holding an, of trust or profit, under the U.S., to be 

appointed an elector.................................................. . 
No person, not a natural born citizen of the U. S., thirty-five 

years of age, and fourteen years a resident of the U.S., to be 
eligible to the, of President........................................ . 

Or the, of Vice-President. (12th Amendment.)................... . 
The President, Vice-President, and all civil officers of the 

U. S., to be removed from, on impeBChment for, and con
viction of, treason, bribery, or other high crimes and 
misdemeanors........................................................... . 


The judges of the Supreme and inferior courts to hold their 
offices during good behavior, and their compensation not 
to be diminished during their continuance in .................. . 

No religious test ever to be required as a. qualification to any, 
under the U. S .................................................. •.• : ...... . 

No 	person to hold any, civil or military, who, having previ
ously taken an oath to support this Constitution, shall 
have engaged in insurrection or .rebellion, unless by a. vote 
of two-thirds of each house. (14th Amendment.) ....••••.•. 

0FFICERS
The House of Representatives to choose its own .................. . 
The Senate to choose its own, except President................... .. 
The President to nominate, and, by and with the advice and 

consent of the Senate, to appoint a.II, of the U.S., not herein 
otherwise provided for .............................................. . 

Congress may vest the appointment of inferior, in the Presi
dent alone, in the courts of law, or in the heads of depart
ments....................................................................... 

(Notes 11, 12.) No military officer can be authorized or cre
ated, not subordinate to the President.-Officers of the 
army not considered by Congress as "inferior."-How 
far the President's power to control an officer in the exer
cise of his official functions extends. 

The opinion, in writing, of the principal officer of each ex
ecutive department, may he required by the President..••.• 

Military, under the Confederation. (See Confederation.) 
of levies. (See Levies.) 
of the militia. (See Militia.) 
of volunteers. (See Volunteers.) 
The President to commission al), of the U. S ....................... . 
All civil, of the U. S., on impeachment for, and conviction of, 

treason, bribery, or other high crimes and misdemeanors, 
to be removed from office ........................................... . 

All executive and judicial, both of the U.S. and of the several 
States, t~ be bound by oath or affirmation to support this 
Constitut10n ............................................................. . 

The denial or abridgment of the right to vote for the execu
tive and judicial, of a. State, to work a. reduction of the 
basis of representation. (14th Amendment.) ................ . 

0PINION

The, inwriting, of the principal officer of each of the execu
tive departments, may be required by the President........ 

ORDERS-	 . 

resolutions, or votes, requiring the concurrence of both houses, 
before taking effect, must pass through the same stages a.s 
hills ...................................................................... .. 

(Note 11.) The, of the President, how a.nd through whom 
issued. 

PAPERS-

The right of the people to be secure in their, against unrea
sonable searches and seizures, not to be violated. (4th 
Amendment.) .....................................;..................... . 

PARIIONS- l 

may be granted by the President, except in cases of impeach
ment.......................................................................... 
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INDEX TO THE OONSTITUT/ON. 

PATENTS-
Congress may grant, to inventor!, to promote the progress of 

science and useful arts ............................................... . 
PEACE-

Breach of the. (See Arrest.) 
Quartering of soldiers in time of. (See Billeting.) 

PENSIONS-
The validity of debts incurred for the payment of, not to be 

questioned. (14th Amendment.) ........•...•_....•..•.••......•.... 
PEONAGE

(Note rn.) Abolished and prohibited, in New Mexico and else
where. 

PEOPLE. (See also Rights.) 
We, the, do ordain and establish this Constitution. (Preamble.) 
Congress to make no law abridging the right of the, to peti 

tion for a redress of grievances. (1st Amendment.) ....•... 
The right of the, to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, 
not to be violated. (4th Amendment.)......................... . 

Powers reserved to the. (10th Amendment.) ....................... . 
P1mso!'ls-

The right of the people to be secure in their, against unrea
sonable seMches and seizures, not to be violated. (4th 
Amendment.) ............................................................ 

The migration or importation of such, as any State now exist 
ing shall think proper to admit, not to be prohibited by 
Congress prior to 1808. ...... ...... .................. ...... ............ 

ieeing from justice. (See Fugitives.) 
escaping from service or labor. (See Fugitives.) 

PETITION-
Congress to make no law abridging the right of the people to, 

for a redress of grievances. (1st Amendment.) ............... 
PIRACIES- , . 

and felonies 1on the high seas, Congress may define and punish. 
POR,TS-

The, of one State, not to be preferred over those of another, 
by any regulation of commerce or revenue..................... 

PosT-0FFicEs
and post-roads, Congress may establish............................... 

POWERS- , 
Enumeration of the, of Congress........................................ 
The, not delegated by the Constitution tel the U.S. nor prohib

ited by it to the States, are re•erved to the States respect
ively, or to the people. (10th Amendment.) ................. . 

Legislative. (See Congress.) 
Executive. (See President.) 
J udicia1. (See Judfrial.) 

PRESENT-
emolument, office, or title, no, to be accepted from any king, 

prince, or foreign state, by any person holding an oflice 
of profit or trust under the U.S., without the consent of 
Congress................................................................... 

PRESENTMENT. (See Grand Jury.) 
PRESIDE!'IT-

At the trial of the, by the Senate, on impeachment, the Chief 
Justice to preside ...................................................... 

to hold his office during the term of four years..................... 
(Note 10.) May signify his refusal to accept, or his resigna

tion, by an instrument in writing delivered into the office 
of the Secretary of State. 

how elected by the electors, or chosen by the House of Repre
sentatives. (See Votes.) 

Qualifications of, with respect to citizenship, age, and length 
of residence.............................................................. 


Who is to act in case of vacancy in the office of.................... 

Same. (12th Amendment.) ............................................... . 
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INDEX TO THE CONSTITUTION. 

P11EBIDENT-Continued. 
to receive a compensation, which shall neither be increased nor 

diminished during the period for which he shall have been 
elected .........•........•.................•...••.••...•••.•........•...•••• 

(Note 11.) Subordination of all military officers to the. 
On impeachment for, and conviction of, treason, bribery, or 

other high crimes and misdemeanors, the, shall be removed 
from office ..••••.....•...•......••.....•..............•.•.•........•...•..• 

How the denial or abridgment of the right to vote for, is to 
· work a reduction of the basis of representation, (14th 

Amendment.) ••.••.••.••..••.........••...••..........•.....••.•.•••.....• 
Powers ve•ted in the, viz. : 

the veto power..•••...•.••.•...•.....••..•••...•....•.•..••.•..............•...• 
the executive power......................................................... . 
to require the opinion, in writing, of the principal officer of 

each of the executive departments .....•..•................•...... 
to grant reprieves and pardons, except in cases of impeach

ment....••.....•...•....•..............•...•.•...•..........•.....••........ 
to make treaties, by and with the advice and consent of the 

Senate, two-thirds of the Senators present agreeing.......•• 
to fill all vacancies happening during the recess of the Senate, 

~y granting .commissions which shall expire at the end of 
its next session ......................................................... . 


to convene both houses of Congress, or either of them, on ex
traordinary occasions ................•............•..•...........•...• 

to adjourn them to such time a• be shall think proper, in case 
of disagreement between them with respect to the time of 
adjournment .......•..............................•........•.....•..•.... 

(Note 13.) To decide whether the emergency bas arisen for 

interfering in a State. ~ 


(Ibid.) And incidentally to determine what body of men con

stitute the legislature, and who is governor. 

Required: 
to be a natural born citizen, or a citizen of the U.S., at the 

time of the adoption of this Constitution ......•.....•.. ;......... 
to have attained to the age of thirty-five years...................... 
to h><ve been fourteen years a resident of the U. 8.................. 
not to receive, within the period for which be shall have been 

· elected, any other emolument from the U.S., or any of 
them, than his stated compensation.............................. 

to take the oath (or afllrmation} of office............................... 
to be commander-in-chief of the army .and navy, and of the 

militia when in actual service...................................... 
(Note II.} Query as to the exclusiveness of bis command of 

the militia, and his power to delegate it to army officers. 
to nomiuate, and hy and with the advice and consent of the 

Senate to appoint, ambassadors, or other publio ministers, 
consuls, judges of the Supreme Court, and all other officers 
of the U.S., whose appointments are not herein provided 
for, and which shall be established hy law..................... 

but 	the appointment of such inferior officers as they think 
proper may be vested by Congress in him alone............. 

from time to time to give to Congress information of the state 
of the Union, and recommend to their consideration such 
measures as he shall judge necessary and expedient........ 

to receive ambassadors and other publio ministers................. 

to take care that the laws be faithfully executed................... 

to commission all officers of the U.S................................... 


PRESS-

Congress to make no law abridging the freedom of the. (1st 
Amendment.) •.••••••••.•••••••••...•••...•.•••.•.•.•.•••••.•••••••...••• 

PRINCE. (See Present.) 
PRIVATE PROPERTY. (See Property.) 
PRIVILEGES. (See also Right•. ) 

of members of Congress. (See Arrest.) 
of citizens. (See Citizens.) 

Art. Sec. 

2 


2 


1 

2 


2 


2 


2 


·2 

2 


2 


2 

2 

2 


2 

2 


2 


2 


2 


2 

2 

2 

2 


4 


7 

2 


2 


2 


2 


2 


3 


3 


1 

1 

.1 


I 

I 


2 


2 


2 


3 

3 

3 

3 


Par. 

1 


2 


2 

1 


I 


1 


2 


3 


1 


1 


5 

5 

5 


7 

8 


I 


2 


2 


I 

1 

I 

I 




46 

2 

INDEX TO THE CONSTITUTION. 

PnOCEEDINGS
of Congrees. (See Journal.) 
Judicial in each State. (See Faith and Congre••·) 

PROPERTY-
of the U.S., Congress may dispose of, and make rules and 
regulations concerning, the ........................................ . 

Private, not to be taken for public use, without just eompen· 
sation. (5th Amendment.) ......................................... . 

(Note 15.) When an officer taking, is, and when he is not, a 
trespasser. 

(See Life, Territory, and Fort•.) 
PROSECUTIONS. (See Trial, Crime•, and Criminal Ca•e•.) 
PROTECTION-

The equal, of the laws. (See Law•.) 
PUBLIC SAFETY. (See Habea• Corpu•.) 
PuNISHl!ENTs-

Cruel and unusual, not to be inflicted. (8th Amendment.) 
QUALIFICATIONS-

of its own members, each house to be the judge of the .•..•• 
QUARTERING-

of soldiers. (See Billeting.) 
Quonu~r-

To do business, a. majority of each house to constitute a ....•.•• 
A sma.ller number than a., may adjourn from day to diiy, and 

may be authorized to compel the attendance of absent 
members •..........••.....•....•....••....•.•....•..•..•••••..•......••...• 

A, of States, in choosing a President by the House or Repre
sentatives, to consist of a member or members from two
thirds of the States. (12th Amendment.) ....•..•....•..••...... 

A, of Senators, in choosing a Vice· President by the Seniite, to 
consist of two-thirds of the whole number of Senators. 

(12th Amendment.) •••..•..••...•••....•.....••..•.•..•. ; •••.•....••••.••.••• 
(See Vote•.) 

RACE-
The right of citizens to vote, not to be denied or abridged on 

account of. (15th Amendment.) •.•.•••.•.••..••.•....••..•..••..•• 
RATIFICATION-

The, of the conventions of nine States, to be sufficient for the 
establishment of this Constitution between the States so 
ra.tifying the same...................................................... . 

R&BELLION-
In case of, the privilege of the writ of habeas corpus may be 

suspended................................................................. . 
Disability arising from participation in. (See Oath and Di•· 

ability.) . · 
The validity of debts incurred for payment of pensions and 

bounties for services in suppressing, not to be questioned. 
(14th Amendment.) .................................................... 

All debts ·and obligations incurred in aid of, to be ilie.,.al and 
void. (14th Amendment.) ................................~......... . 

stigmatized as "crime." (14th Amendment.) ....................... 
(See DomeBtic Violence.) 

RECEIPTS-
and expenditures of all public money, regular statements and 

accounts of, to be published....................................... .. 
RECORDS-

Public, in each State. (See Faith a.nd Congr•••.)
REDRESS-

of grievances. (See Petitfon.) 
REFUSAL-

to accept, of the President, or Vice-President, elect. (See Va
cancie•.) 

REGULATION'
of the land and naval forces. (See Rules.)

REGULATIONS-
for holding elections for Senators and Representatives. (See 

Elections.) · 

Art. Sec. 
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47 INDEX TO TII.E CONSTITUTION. 

.Art. Sec. Par.RBLIGION-
Congress to make no litw respecting e.n establishment of, or 

prohibiting the free exercise thereof. (1st Amendment.) .•• 
RELIGIOUS-

test, never to be required as a qualification to e.ny office or 
public trust, under the U.S••.• ,..................................... 

REl!OVAL
of the President from office. (See Impeachment e.nd Vacancie•.) 

RENDITION-
of fugitives from justice, e.nd from service or labor. (See 

Fugitive•.) 
REPRESENTATION. (See also Repreaentntlve•.) 

Basis of, when reduced. (See Election.) 
Vacancies in the, from e.ny State. ·(See Vacancie•.) 

REPRESENTATIVES. (See also Houae of Representative•.) 
to be chosen every second year......................................... . 
Voters for, to have the qualifications requisite for voters of the 

most numerous branch of the State legislature.............. . 
Qualifications of, with respect to e.ge, length of citizenship,. 

e.nd place of habitation ............................................... 
Disqualificl\tion for, a.rising from participation in insurrection 

or rebellion, after having taken an oath to support the 
Constitution of the U.S. (14th Amendment.) .............. .. 

Apportionment of, to be according to population, excluding 
Indians not taxed e.nd two-fifths of the slaves .............. .. 

But, by the 14th Amendment, according to population, ex
cluding Indians not taxed ......................................... . 

Number of, not to exceed one for every thirty thousand, but 
each State to have e.t lee.st one Representative............. .. 

Each State legislature to prescribe the times, places, e.nd man
ner of holding elections for, but Congress me.y alter such 
regulations.............................................................. .. 

A smaller number than a majority or quorum may adjourn 
from day to day, and may be authorized to compel the 
attendance of absent members....................·.................. 

Compensation of, to be ascertained by le.w, and paid out of the 
treasury.................................................................. . 

To be privileged from arrest, except for treason, felony, and 
breach of the peace ............................. ; .. , ................ .. 

Not to be questioned elsewhere, for any speech or debate in 
the house................................................................. 

No Representative to be appointed to any civil office under the 
U.S., created, or the emoluments of which shall have- been 
increased, during the time for·which he was elected ........ 

No person holdlng any office under the U.S., to be a represen
tative during his continuance therein .......................... . 

No Representative to be appointed an elector ..................... . 
to be bound by oath or affirmation to support this Constitution 
How the denial or abridgment ef the right to vote at any elec

tion for, is to be followed by a reduction of the basis of 
representation. (14th Amendment.)... : .................... ~ ..... . 

REPRIEVES-
The President may grant, exoept in cases of impeaohment..... 

REPRISALS. (See Marque.) 
REPUBLICAN-

form of government. (See Government.) 
RESIGNATION-

of the President or Vice-President. (See Vacancie•.) 
RESOLUTIONS. (See Ordera.) 
RETURNS-

of its own members, each house to be the judge of the........... 
REVENUE-

All bills for raising, to originate in the House of Representa
tives.......................... ;............................................ .. 

or commerce, no regulations of, to give preference to the ports 
of one State over those of another.............................. . 
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48 INDl-'X TO THE CONSTITUTION. 

RIGHTS- Art. Sec. Pa,.. 
Of citize118 of the U. S. : 
to their privileges and immunities, without abridgment by the 

Jaw of any State. (14th Amendment.)......•..••••...••......• 
to vote, without denial or abridgment by the U. S., or by any 

State, on account of race, color,. or previous condition of 
servitude. (15th Amendment.) .................................. . 

Of male citizen• of the U.S., itihabitant• of any State: 
to vote at certain specified elections; the denial or abridgment 

of which right shall work a reduction of the basis of repre
sentation ia such State. (14th Amendment.) .....•.••••.•.•••• 

Of citizen• of each State: 
to all the privileges and immunities of citizens in the several 

States..................................................................... . 
Of the people: 
to the writ of habeas corpus, unless when, in case of rebellion 

or invasion, the public safety miiy require its suspension.. 
to the free exerci•e of religion. (1st Amendment.) ............. .. 
to the freedom of speech, and of the press. (1st Amendment.) 
to peaceably assemble. (1st Amendment.) ......................... . 
to petition. (!st Amendment.) ......................................... . 
to keep and bear arms. (2d Amendment.) .......................... . 
to be exempt from the quartering of soldiers without their con

sent, unless in time of war, and then as prescribed by Jaw. 
(3d Amendment.) ..................................................... . 

to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures. (4th Amendment.) ..• 

to be free from answering for capital or ~therwise infamous 
crimes, unless on presentment or indictment of a grand 
jury, except in cases arising in the military service. (5th 
Amendment.) ........................................................... ; 

not to be twice put in jeopardy of life or limb for the same of
fense. (5th Amendment.) ......................................... . 

not to be compelled, in any criminal case, to be a witness 
against one's self. (5th Amendment.) ......................... . 

not to be deprived of life, liberty, or property, without due 
process of law. (5th Amendment.) ............................. . 

not to be deprived of life, liberty, or property, by any State, 
without due process of law. (14th Amendment.)........... . 

not be denied by any State the equal protection of the laws 
within its jurisdiction. (14th Amendment.),................ . 

to be justly compensated for any private property taken for 
public use. (5th Amendment.) ................................... . 

to their retained rights, non obstante the enumeration in the 
Constitution of certain other rights. (9th Amendment.) .• 

to the powers not delegated to the U.S. by the Constitution, or 
prohibited by it to the Stiites-the same being reserved to 
them, or to the States respectively. (10th Amendment.).• 

Of the accu•ed, in criminal pro•ec11tio118: 
to a speedy and public trial, by an impartial jury of the vicin

age. (6th Amendment.) ................................... ,........ . 
to be informed of the nature and cause of the accusation. (6th 

Amendment.) .......................................................... . 
to be confronted with the witnesses against him. (6th Amend

ment.)...................................................................... 
to have compulsory process for obtaining witnesses in his favor. 

(6th Amendment.) ..................................................... . 
to have the assistance of counsel for his defense. (6th Amend

ment.)...................................................................... 
not to be required to furnish excessive bail. (8th Amend

ment.) ..................................: ................................. . 
not to be mulcted in excessive fines. (8th Amendment.) .••...•• 
not to be cruelly and unusually punished. (8th Amendment.) 
Of suitor• at common law: 
to the trial by jury, where the value in controversy exceeds 

twenty dollars. (7th Amendment.) ............................. . 
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49 INDEX TO THE CONSTITUTION. 

RIGHTS-Continued. 
to the application of the rules of the common law in the re-ex

amination of any fact tried by a jury. (7th Amendment.) 
Of each State: 
to at least one Representative in the house......................... . 

to two Senators in the Senate............................................ . 

to appoint the officers of, and to train, its militia.................. . 

to a republican form of government................................... . 

to protection against invasion and domestic violence .......... .. 

to equal suffrage in the Senate.......................................... . 

to the powers reserved to it. (10th Amendment.) ................ . 


RULES-
Each house may determine the, of its proceeding&'............... . 
and regulations, respecting the territory or other property of 

the U.S., may be made by Congress............................. . 
for the government of the land and naval forces.· (See Land 

and Naval Force• and Armies.) 
SAFETY-

Public.· (See Habea• Corpus.) 
SCIENCE. (See Copyright• and Patenta.) 
SEARCHES-

and seizures, security against. (4th Amendment.) .............. . 
SEA.T

or government, Congress may exercise exclusive legislation 
over the................................................................... 

(See District of Columbia.) 
SECRECY. (See Journal.) 
SECUR!TIES

of the U. S., Congress may provide for the punishment of 
counterfeiting the ........................................;............. 

SECUR!TY
of the people, in their persons, houses, papers, and effects. (4th 

Amendment.) ................................. ,........................ .. 
SENA.TE, (See al so Senator•.) 

to be composed of two Senators from each State, chosen by 
the legislature thereof, for six years ............................. . 

The Vice-President of the U. S. to be President of the, but 
to have no vote unless in case of a tie ......................... .. 

to choose its other officers, and also a President pro tempore, 
in the absence of the Vice-President, or when he is exer
cising the office of President of the U.S....................... .. 

to have the sole power to try all impeachments .................... . 
When sitting for that purpose, to be on oath or affirmation ..... . 
When the President of the U.S. is tried, the Chief Justice to 

preside.................................................................... . 
to convict no one without the concurrence of two-thirds of the 

members present........................................................ 
The judgment of the, in cases of impeachment, not to extend 

further tha.n to removal from office, and disqualification 
to hold and enjoy any office of honor, trust, or profit under 
the U.S................................................................. .. 

to be the judge of the elections, returns, and qualifications of 
its own members ......................................................... 

may determine the rule of its proceedings............................ 
may punish its members for disorderly behavior.................. . 
with the concurrence of two-thi.rds, may expel a member...... . 
to keep a journal of its proceedings, and, from time to time, to 

publish the same, excepting those parts requiring secrecy.. 
to enter the yeas and nays on the journal, at the desire of one-

fifth of those present................................................ .. 
not, during the session of Congress, to adjourn for more than 

three days, or to any other place, without the consent of 
the Honse of Representatives ..................................... .. 

may propose, or concur with, amendments on bills for raising 
revenue, as on other bills, ............................................ . 

to enter on its journal the yeas and nays, in all such cases as 
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50 INDEX TO THE CONSTITUTION. 

SENJ.TE-Oontinued. Art. Sec. Par. 
the reconsideration by both houses of a bill returned by 
the President with his objections ................................. . 

by e.nd with the advice and consent of the, what the President 
is empowered and required to do. (See Pre•ide11t.) 

may, on extraordinary occasions, be convened by the President. 
No State, without its consent, to be deprived of its equal suf

frage in the ............................................................. .. 

The President of the, in presence of both houses, to open the 

certified lists of persons voted for by the electors as Presi
dent e.nd Vice-President. (12th Amendment.) .............. . 

to choose the Vice-President, from the two highest on the list 
of those voted for, in case of his non-election by a majority 
of the whole number of electors appointed. (12th Amend
ment.) .................................................................... . 

SENA.TORS. (See also Senate.) 
Two, to be chosen by the legislature of each Stale for six years. 
Each Senator to have one vote' ......................................... . 
to be divided into three cla.sses, so that one-third may be chosen 

every second year..................................................... . 

If vacancies hnppen during the recess of the legislature of any 

State, the executive thereof may make temporary appoint
ments...................................................................... . 

Qualifications of, with respect to age, length of citizenship, and 
place of habitation.•.....••.••.•...•..•..•...•......•.••..•..•...•.....• 

Disqualification of; arising from participation in insurrection 
or rebellion, after having tnken an oath to support the 
Constitution of the U.S. (14th Amendment.)..........•...••. 

Each State legislature to prescribe the times; places, and man
ner of holding elections for; but Congress may alter such· 
regulations, except as to the places .....•.•...••..••......•....•• 

A smaller number than a majority, or a quorum, may adjourn 
from day to day, e.nd may be authorized to compe.l tlie 
attendance of e.bsent members •.•...........•.........•.....•.•.••. 

Compensation of, to be ascertained by law and paid out of the 
treasury ................................................................. . 

to be privileged from e.rrest, except for treason, felony, and 
breach of' the peace .......................................... ;........ . 

not to be questioned elsewhere, for e.ny speech or debate in the 
Senate..................................................................... . 

No Senator to be appointed to any civil office under the U.S., 
created, or the emoluments of which shall have been in
creased, during the time for which he was elected ........... . 

No person holding any office under the U.S. to be a Senator 
during his continuance therein ................................... . 

No Senator to be appointed an elector................................ . 
to be bound by oath or affirmation to support this Constitution. 

SERVICE- . 
Persons held to, in one State, escaping to another. (See Fugi

tives.) 
SERVITUDE- . 

Involuntary, except e.e a. punishment for crime, forbidden. 
(13th Amendment.) ................................................... .. 

The right of citizens to vote, not to be denied or abridged on 
account of previous condition of. (14th Amendment.) ..••• 

SHIPS OF WAR- : 

No State, without the consent of Congress, to keep, in time of 
peace ...................................................................... 

SIGNA.TURES
. of the framers of this Constitution •••.••• : .......................... .. 

SLA.VERY-
Except as a punishment for crime, forbidden. (13th Amend

ment.) ................................................................... .. 
SLA.VES-

The importation of, into e.ny of the now existing States, not 
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SLAVES-Continued. .Art. See. Par, 
Fugitive. (See Fugitive•from service or labor.) 

Claims for the loss or emancipation of, illegal and void. (14th 


Amendment.) ........................ , .•••..•..••.•..••...•...•••••••••.. 
SOLDIER. (See Billeting.) 
SPEAKER-

The House of Representatives to choose its ........................ . 
SPEECH- . 

Congress to make no law abridging the freedom of. (1st 
Amendment.) ••.••••••....••....••••••••.••• : ........................... . 

STAlWARD
of weights and measures, the, may be fixed by Congress...... .. 

8TATEME'1T
Of receipts and expenditures. (See Receipts.) 

STATE JUDGES. (See Judges.) 
STATES-

to have at lee.st one Representative, each, in the house .••••••.•.• 
to have two Senators, each, in the Senate.......................... .. 
No State to be deprived, without its consent, of its equal Buf

fra.ge in the Senate ..................................................... 
Each State to appoint electors of President and Vice-Presi

dent. (See Electors.) 
Each State to prescribe the time~, places, and manner of hold

ing elections for Senators and Representatives; but Con
gress may make or alter such regulations, except &s to the 
places of choosing Senators ....................................... . 

The appointment of the officers of, and the authority of train
ing the militia, reserved to the, respectively ................. . 

Particular, may cede to Congress a. district, not exceeding ten 
miles square, for the seat of government...................... . 

And may consent to the purchase of places for the erection of 
forts, magazines, e.rsenals, dockyards, and other needful 
buildings ................................................................ .. 

not to be prohibited by Congress from importing slaves, prior 
to 1808 ................................................................... . 

Controversies affecting, or their citizens. (See Judicial Power.) 
The public acts, records, a.nd judicial proceedings in each 

· State, to have full faith and credit in every other State.••. 
The privileges and immunities of citizens of each State, in 

the several. (See Citizens.) 
Fugitives from justice, and from service or labor, in one State, 

found in another. (See Fr<gitives.) 
New, may be admitted by Congress into the Union .............. . 
But if erected or formed within the jurisdicti<>n of another 

State, or by the junction of two or more States, or parts of 
States, not without the consent of the States concerned ••• 

The claims of any State, to be prejudiced by nothing in this 
Constitution...... ; ..................................................... . 

to be guaranteed .a republican form of government, protection 
against invasion, and, on application, against domestic 
violence .................................................................. . 

On the application of two-thirds of the, Congress to ca.II a. con
vention for proposing amendments to this Constitution ... 

When ratified by the legislatures of, or conventions in, three-
fourths of the, amendments .to be valid ........................ . 

The judges in every State, to be bound by the supreme law of 
the land, non obsta.nte anything in the constitution or la.we 
of any State ............................................................ . 

The members of the several State 'legislatures, and all execu
tive and judicial officers of the several, to be bound by oa.th 
or affirmation to support this Constitution...................... 

The ratification of the conventions of nine, to be sufficient for 
the establishment of this Constitution between the, so rat.r-· 
fying the same ........................................................ . 

Apportionment of Representatives among the several. (See 
Representatives.) 
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STATES-Continued. Art. Sec. Par. 
Disqualification for office under any State. (See Office.) 
Powers reserved to the. (10th Amendment.) ...................... .. 
Prohibited from : 
entering into any treaty, alliance, or confederation .............. . 

granting letters of marque or reprisal ............................... .. 

coining money............................................................... . 

emitting bills of credit ..................................................... 

making anything but gold and silver coin a tender in payment. 


of debts.................................................................. . 
passing any bill of attainder............................................ . 
passing a.ny ex post facto .law .......................................... .. 
passing any law impairing the obligations of contracts.......... 
granting any title of nobility ............................................ 
making or enforcing any law abridging the privileges or im

munities of citizens of the U.S. (14th Amendment.) •... 
depriving any person of life, liberty, or property, without due 

process of law. (14th Amendment.) ........................... . 
denying to any person within their jurisdiction the equal pro

tection of the laws. (14th Amendment.) ...................... . 
assuming or paying any debt or obligation incurred in aid of 

insurrection or rebellion against the U.S. (14th Amend
ment.) ................................................................... .. 

Prohibited from, without the conse11t of Congress: 
laying any imposts or duties on imports or exports, except 

what may be necessary for executing their inspection laws 
laying any duty on tonnage ............................................. . 
keeping troops in time of peace......................................... . 
keeping ships of war in time of peace............................... . 
entering into any agreement or compact with each other...... .. 
entering into any agreement or compact with a foreign power 
engaging in war, unless actually invaded, or in imminent danger 

SuFFRAGE-
N o State, without its consent, to be deprived of its equal, in 

. the Senate.............................................................. .. 
SUITS-

at common law. (See Jury.) 
SUPREME COURT, (See Court and Courts.) 
SUPREME LAw-

of the land, this Constitution, the laws of the U.S. made in pur
suance thereof, and all treaties made under the author
ity of the U. S., to be the .......................................... .. 

The judges in every State to be bound by the, anything in the 
constitution or laws of any State to the contrary notwith
standing ................................................................. . 

TAXES-
Direct, to be apportioned according to population, excluding 

Indians not taxed and two-fifths of the slaves............... . 
Capitation, or other direct, not to be laid, unless in proportion 

to the census or enumeration hereinbefore directed to be 
taken .................................................................... .. 

Congress shall have power to lay and collect, uniform through
out the U.S.............................................................. 

A tax or duty, not exceeding ten dollars a head, may be im
posed on the importation of slaves .............................. .. 

No tax, or duty, to be laid on articles exported from any State 
TENDER- . 

No State to make anything but gold and silver coin a, in pay
ment of debts........................................................... . 

TENURE-
of office. (See Office.) 

TERH-
of office. (See Office.) 

TERRITORY-
or other property of the U. S., Congress may dispose of, and 

make rules and regulations concerning, the .................. .. 
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TESTS-
Religious. (See Religious.) 

TITLE-
of nobility, no, to be granted by the U.S............................ . 
or by any State.............................................................. . 
No person holding any office of profit or trust under the U.S., 

without the consent of Congress, to accept any, of any 
kind whatever, from any king, prince, or foreign state.••.• 

TONNAGE DUTY. (See IJuty.) 
TRAINING. (See Militia.) 
TRANQUILLITY-

To establish domestic, one of the objects in ordaining this 
Constitution. (Preamble.) 

TaEASON-
On impeachment for, and conviction of, the President, Vice

President and all civil officers of the U.S., to be removed 
from office ............................................................... . 

against the U. S., to consist only in levying war against them, 
or in adhering to their enemies, giving them aid and com
fort ........................................................................ . 

The testimony of two witnesses to the same overt act, or con
fession in open court, necessary for conviction of........... . 

Congress may declare the punishment of............................ . 
No attainder of, to work corruption of blood, or forfeiture, ex

cept during the life of the person attainted........... ···•····· 
TREASIJRY-

The compensation of Senators and Representatives, to be paid 
out of the................................................................ . 

No money to be drawn from the, but in consequence of appro
priations made by Jaw............................................... . 

The net produce of all duties and imposts laid by any State, 
to be for the use of the.............................................. . 

TREATIES-
No State to enter into any treaty ...................................... . 
The President, by and with the advice and consent of the 

Senate, may make, provided two-thirds of the Senators 
present concur........................................................... . 

The judicial power to extend to all cases in law and equity 
arising under, made under the authority of the U.S....... . 

All, made under the authority of the U.S., to be part of the 
supreme Jaw of the land............................................ .. 

TRESPASSER. (See Property.) 
TRIAL. (See also Rights, Jury, Oourt1, Ori me•, Oriminal, Judicial, 

lVitne••es, Couniel, Law.) . · 
in cases of impeachment, to be solely by the Senate.............. . 
The party convicted in such oases, to be ne"Vertheless liable to, 

according to law ....................................................... . 

The, of all crimes, except in oases of impeachment, to be by 

jury, in the State where committed, but when not com
mitted in any State, where Congress may by law have di
rected..................................................................... . 

The, of a person, twice for the same offense, forbidden. (5th 
Amendment.) ........................................................... . 

In all criminal prosecutibns, the accused to enjoy the right to 
a speedy aud public, by an impartial jury of the vicinage. 
(6th Amendment.).................................................... . 

In suits at common law, where the 'Value in controversy ex
ceeds twenty dollars, the right of, by a jury, to be pre
served. (7th Amendment.)........................................ . 

TausT


Office of. (See Office.) 

UNION-

To form a more perfect, one of the objects in establishing this 
Constitution. (Preamble.) 

Among the severa.1 States which may be included within this, 
Representatives and direct taxes to be apportioned how••• 
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UNION-Continued. 
Congress ma.y provide for ea.Hing forth the militia to execute 

the laws of the ....................................................... .. 
The President, from time to time, to give Congress informa

tion concerning the state of the ................................... . 
Congress to guarantee to every State in this, a republican form 

of government, etc.................................................... . 
VACANCIES-

in the representation from any State, to be filled by election, 
for which writs a.re to be used by the exec11tive authority 
thereof.................................................................... . 

in the sents of Sena.tors, during the recess of the legislature of 
any State, to be filled, temporarily, by the executive there
of ............................................................................ 

in the p_residency of the Senate (or vice-presidency of the U.S.) 
to be filled by a President pro tempore ........................ .. 

in the ·presidency of the U.S., to be filled by the Vice-Presi
dent ...................................................................... .. 

The same. (12th Amendment.) ......................................... .. 
in the !'residency, in case of the removal, death, resignation, 

or inability, both of the !'resident and Vice-President, to 
be filled by such officer a.s Congress may, by law, have 
declared shall act a.s President, until the disability be 
removed, or a. President shall be elected ....................... .. 

(Note 10.) The President, or Vice-President, elect, may sig
nify his refusal to accept, or subsequently may resign, by 
a.n instrument in writing delivered into the office of the 
secretary of state................:.................................... .. 

The President may fill all, happening during the recess of the 
Senate, by granting commissions which shall expire at the 
end of its next session.... .-.......................................... .. 

VESSELS-
bound to or from one State, not to be obliged to enter, clear, 

or pay d11ties, in another............................................ . 
VETO-

Two-thirds of ea.ch house requisite to pass a bill over the Pres
ident's.................................................................... .. 

VrcE-PRESIDENT

to be President of the Senate, but with no vote, unless there 
be a tie ......_.... ; ....................................................... .. 

In the absence of the, or when he shall exercise the office of 
!'resident of the U. S., the Senate to choose a. Presi\lent 
pro tem pore ............................................................. . 

to hold his office during the term of four yea.rs ................... .. 

(Note 10.) May signify bis refusal to accept, or his resigna

tion, by an instrument of writing deliv·ered into the office 
of the secretary of state. 

how elected by the electors, or chosen by the Senate. (See 
Vote•.) 

to fill the office of President, in case of the latter's removal 
therefrom, or of his death, resignation, or inability ........ . 

to be removed from office, on impeachment for, a.nd conviction 
of, treason, bribery, or other high crimes and misde
meanors .................................................................. . 


Qualificatious of, with re•pect to citizenship, age, and length 
of residence, to be the same as those of the President. 
(12th Amendment.).................................................. .. 

VoLUNTEERS-

(Note 6.) The appointment of officers of, when a.nd how exer
cised by the President. 

VoTEns

Qua.lifications of, under the name of "electors" ................... 

VoTEs

Ea.ch Senator to have one vote. .......................................... 
The Vice-President, e.s !'resident of the Sene.te, to have no 

vote, unless there be a. tie .......... ......... ......... ............... 
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V0TES-Contin11ecl. Art: Sec. Par. 
The concurrence of two-thirds of the Sen&tors present neces

s&ry to convict in cases of impee.chment. ..................... . 
The concurrence of two-thirds of either house necess&ry to 

expel a member........................................................ . 
The yeas and nays of the members of either house on any 

question, o,t the desire of one-fifth of those present, to be 
entered on the journal ............................................... . 

The agreement of two-thirds of each ho,use necessary to pass 
a bill over the President'i veto ................................... . 

But in all such cases, the votes of both houses to be deter
mined by yeas and nays, and the names of the persons 
voting for and against the bill to be entered on the journal 
of each house respecth·ely ........................................ .. 

The agreement of' two-thirds of each house necessary to pass 
a concurrent order, resolution, or vote, OTer the Presi
dent's veto............................................................... . 

The concurrent vote of both houses to adjourn, to take effect 
withou.,t the President's sanction ................................. . 

The agreement of two-thirds of the Senators present necessary 
to the ratification of a treaty•.•••.•...•••••.•••••.••...•.••.••••••• 

The electors to vote by ballot for President and Vice-President, 
naming in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice-Presi
dent. (12th Amendment.) .•••. .-•••••.•••••.•.••••••••.••••••.••.... 

The electors to make distinct lists of all persons voted for as 
President, and of all persons voted for as Vice-President, 
and of the number of votes for each, signing and certify
ing the same, a.nd transmitting them sealed directed to 
the President of the Senate. (12th Amendment.) .•••.•.•••• 

The President of the Senate, in the presence of both houses, 
to open all the certificates, and the electoral votes then to 
be counted ......•••.•...........••..•.•••.•••••..•••••••••••••.......•...• 

The person having the greatest number of votes for Presi
dent to be the President, if such number be a majority 
of the whole numbe~ of electors appointed. (12th Amend
ment.) ..••.••.•....•.•..•••••••...••••••...•.•.•••..••..•••..••••.••..•.••.• I 

If no person have such majority for President, the House of 
Repre8entath·es to choose by ballot the President from the 
three highest on the list voted for as such, the votes to be 
taken by States, and the representation from each State 
to have qpe vote, a quorum consisting of two-thirds of the 
States, and a majority of all the States being necessary to 
a choice. (12th Amendment.) .................................... . 

The person having the greatest number of votes as Vice-Presi
dent to be the Vice-President, if such number be a ma
jority of the whole number of electors appointed. (12th 
Amendment.)............................................................ . 

If no person have such maJority for Vice-President, the Senate 
to choose the Vice-President from the two highest num
bers on the list; a quorum consisting of two-thirds of the 
whole number of Senators, and a majority of the whole 
number being necessary to a choice. (12th Amendment.) 

When the right to vote for electors, Representatives, the execu
tive and judicial officers of a State, or the members of the 
legislature thereof, is denied to any male inhabitants of 
such State, being twenty-one years of age, and citizens of 
the U.S., except for participation in rebellion or other 
crime, the basis of representation therein to be reduced, 
and how. (14th Amendment.) .................................. . 

By a vote of two-thirds of each house, Congress may remove 
the disability incurred by engaging in insurrection or re
bellion e.gainst the U.S., or giving aid and comfort to the 
enemies thereof, after having taken an oath, in a certain 
capacity, to support the Constitution of the same. (14th 
Amendment.) ............................................................ . 
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VoTES-Contt'nued. 
The right of citizens of the U.S. to vote, not to be denied or 

abridged by the U.S., or by any State, on account of race, 
color, or previous condition of servitude. (14tli Amend
ment.) .................................................................... . 

VOTING. (See Votes.) 
WAR-

Congress may declare..................................................... .. 
(Note 3.) The different wars of the U.S., when declared or 

when recognized, to exist. 
No State, without the consent of Congress, to engage in, unless 

invaded, or in imminent danger ................................ .. 
WARRANTS-

Not 	to issue, but upon probable cause, supported by oath or 
affirmation, and describing places, persons, and things. 
(4th Amendment.) .................................................... .. 

WEIGHTS-
and measures, Congress may fix the standard of................. .. 

WELFARE-
to promote the general, one of the objects in establishing this 

Constitution. (Preamble.) 
Congress may provide for the general. .............................. .. 

WITNESSES-
The testimony of two, to the same overt act, or confession in 

open court, necessary for conviction of treason ............. .. 
No one in any criminal case, to be compelled to be a witness 

against himself. (5th Amendment.) ............................ .. 
In all criminal prosecutions, the accused to enjoy the right to be 

confronted with the, against him, and to have compulsory 
process for obtaining those in his favor. (6th Amendment.) 

WRIT!liGS. (See Authors.) 
WRITS-

of election. (See Vacancfr•.) 
of habeas corpus. (See Habeas Corpus.) 

YEAS AND NAYS-
The, of the members of either house on any question, at the 

desire of one-fifth of those present, to be entered on the 
journal................................................................... .. 

In all such cases as the reconsideration of a bill returned by 
the President with his objections, the votes of both houses 
to be determined by, and the names of those voting for 
and against the bill to be entered on the journal of, ~ach 
house respectively ............................................. ,...... .. 
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CHAPTER II. 

THE WAR DEPARTMENT. 

I. TrrERE shall be an executive department, to be denominated the 
department of war; and there shall be a principal officer therein, 
to be called the secretary for the department of war, who shall per
form and execute such duties as shall, from time to time, be enjoined 
on, or intrusted to, him, by the President of the United States/ 
agreeable to the Constitution, relative to military commissions, or to 

l TnE SECRETARY OF WAR.-In addition to the general authority invested, by this 
law, in the secretary (as the general agent or executive officer of the President), he 
is by other statutes charged with a special supervision over the administration of all 
the supply departments-their estimates, appropriations, contracts, and expenditures 
being under his direction and control. The .Military Academy is also under his imme
diate direction. 

Although it may be true that "he does not compose a. part of the army and has no 
duties to perform in the field" (1 Opinions, 457 ), and that" he is a civil officer, and al1 
his duties are civil duties" (4 Nott & Huntington, 125), yet he is "the regular constitu
tional organ of the President for the administration of the military establishment of 
the nation; and rules and orders publicly promulgated through him mu~t be received 
as the acts of the executive, and as such be binding upon all within the sphere of his 
legal and constitutional authority." See Unued Stare• v. Eliaaon, 16 Peters, 291; and 
Wilcox v. Jack•on, 13 ibid., 498. 

"He must exercise his judgment in expounding the laws and resolutions of Con
gress, under which he is from time to time required to act. If he doubts, he has a. 
right to call on the attorney-general to assist him with his counsel; and it would be 
difficult to imagine why a legal adviser was provided by law.for the heads of depart
ments, as well as for the President, unless their duties were regarded as executive w·n 
which judgment and discretion were to ·be exercised." (See 15 Peters, 575.) And 
"whenever a. statute gives a discretionaruower to a!!.l'.,.Jl_el:ll~!l• to be exercised by 
him upon his own opinion of certarilfacfs, it1sa12'tind .rule of constrl,lc~i..011 that the 
statute constitutes him the sole and exclusive judge cif the existence cif those facts." 
Jlartin v. JJlott, 12 Wheaton, 19. 

Acts done within the peculiar and legitimate sphere of the secretary's official duty 
are to be taken and understood as rightly done, and to preclude all collateral in'J_uiry 
by the accounting officers.-5 Opinions, 387; see al!O 18 Howard, 96, and Chap. iii., 
note 5. 

It follows, therefore, that so long as the President and the secretary of war are in 
accord with each other, the powers of the latter, with reference to the army, find their 
only limitation in the constitutional boundaries to the authority of the chief executive. 

"The war department has a staff officer, the adjutant-general, through whom the 
secretary, in behalf of the President, that is the President, speaks when he sees fit., 
in matters appertaining to the army."-7 Opinions, 473. But see, in reference to the 
chief clerk as the medium of communication, note 12. 
. The secretary of war has also been charged from time to tinie with special duties 
m connection with the distribution of national charities, the protection of emigrants, 
adjustment of State claims, construction of bridges over navigable waters, and of rail 
roads through the public domain; and for many years pa.st the practice has obtained 
of providing that all appropriations for river and harbor improvements, na.tional 
surveys, etc., shall be expended under his supervision. See note 8. 

The salary of the secretary, under act of March 3, 1853, is $8,000 per annum. 

5 ( 57) 
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the land or naval forces,2 ships, or warlike stores, of the United 
States, or to such other matters respecting military or naval affairs, 
as the President of the United States shall assign to the said depart
ment, or relative to the granting of lands to persons entitled thereto, 
for military services rendered to the United States,8 or relative to 
Indian affairs ;4 and furthermore, that the said principal officer shall 
conduct the business of the said department in such manner as the 
President of the United States, shall, from time to time, order or 
instruct. 2a-Sec. 1,August 'l', 1789, chap. 'l'. 

2. There shall be in the said department an inferior officer, to be 
appointed by the said principal officer, to be employed therein as he 
shall deem proper, and to be called the chief clerk in the department 
of war, and who, whenever the said. principal officer shall be re
moved from office by the President of the United States, or in any 
other case of vacancy, shall, during such vacancy, have the charge 
and custody of all records, books, and papers appertaining to the 
said department.6-Sec. 2, ibid. 

3. The said principal officer, and every other person to be ap
pointed or employed in the said department, shall, before he enters 
on the execution of bis office or employment, take an oath or affirma
tion well and faithfully to execute the trust committed to bim.-Sec. 
3, ibid. 

4. The secretary for the war department shall be, and be is, 
hereby authorized and directed to define and prescribe the species, 
as well as the amount, of supplies to be respectively purchased by 
commissary-general's and quartermaster-general's departments, and 

s By the establishment of a navy department, under act of April 30, 1798, the 
supervision of naval affairs was withdrawn from the war department. The secretary 
of war was, however, one of the commissioners of the "Naval Pension Fund," from 
April 23, 1800, till that board of commissioners was abolished under act of July 10, 
1832. 

(a.) "By.direction of the President all official business which, by law or regulations, 
requires the action of the President or secretary of war, will be submitted by the 
chiefs of staff corps, departments and bureaus, to the secretary of war." 

"All orders and instructions relating to military operations, issued by the President 
or secretary of war, will be issued through the general of the army."-G. O. No. 28, 
A.-G. O., 1869. 

8 A general control over the public lands was exercised by the secretary of war 
till, by act of April 25, 1812, they were placed under the supervision of the treasury 
department. 

The commissioner of pensions was under the direction of the war department by 
t~e acts of March 3, 1835, and January Iii, 1849; but the administration of all pen
s10n and bounty land laws was transferred to the department of the interior, by 
a.ct of l\1arch 3, 1849. 

i The commissioner of Indian affairs was attached to this department by the act 
of July 9, 1832; but by act of March 3, 1849, the entire control of Indian affairs was 
transferred to the department of the interior. 

~ For duties of the chief clerk see ~ 13 and note 12. 
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the respective duties and powers of the said departments respecting 
such purchases ; and also to adopt and prescribe general regulations 
for the transportation of the articles of supply from the places of 
purchase to the several armies, garrisons, posts, and recruiting places, 
for the safe keeping of such articles, and for the distribution of an 
adequate and timely supply of the same to the regimental quarter
masters, and to such other officers as may, by virtue of such regu
lations, be intrusted with the same. 8 And the secretary aforesaid is 
also authorized to fix and make reasonable allowances for the store
rent, storage, and salary of storekeepers 8' necessary (or the safe 
keeping of all military stores and supplies.-Sec. 5, March 3, 1813, 
chap. 48. 

5. The transportation of troops, munitions of war, equipments, 
military property and stores, throughout the United States, shall be 
under the immediate control and supervision of the secretary of 
war,7 and such agents as he may appoint; and all rules, regula
tions, articles, usages, and laws in conflict with this provision are 
hereby annulled.-Sec. 4, January 31, I 862, chap. 15. 

6. All moneys appropriated for the Washington Aqueduct, and for 
the other public works in the District of Columbia, shall be ex
pended under the direction of the secretary of war.8-Sec. 3, March 
HO, 1861, chap. 20. 

7. The secretary of war shall cause to be prepared and submitted 
to Congress, in connection with the reports of examinations and 
surveys of rivers and harbors hereafter made by order of Congress, 
full statements of all existing facts tending to show to what extent 

8 The matter of transportation placed under the immediate control of the secre
tary. See 1f 5, and note 7. For bis power over the Army Regulations see Chap. v. 

(a.) MILITARY STOREKEEPERS, eo nomine, have rank and pay prescribed by law. See 
Chap. xviii., 1f 521. But in this statute rests the authority for employment of such 
clerks, warehousemen, watchmen, and others as may be necessary to the safe-keeping 
and distribution of all military stores and supplies. 

(b.) The annual appropriations make provision for the employment of clerks, etc., 
under the direction of the chiefs of bureaus. See also 1f 234 . 
• 7 TRANSPORTATION.-Under the act of 1812 (see Chap. viii., 1f 226), it was exclu

sively the duty of the quartermaster's department, under the supervisory control of 
the secretary of war, to provide transportation for the army, its stores, eto. But it is 
evidently intended by this act of 1862 to authorize the secretary either to keep the 
whole matter of transportation under his own immediate control, or to transfer it in 
whole or in part to such department or departments of the army as he may deem best. 
The duty of transporting a.II troops, supplies, etc., has, however, been left with the 
quartermaster's department.

8 Punuc WoRKS.-And, beginning with the act of Jnne 28, 1864, it has been a. 
condition incorporated in a.II appropriations for the publio works, connected with com
~erce. and navigation, that the moneys appropriated should be expended under the 
d1rect1on of the secretary of war. See acts of June 23, 1866; :March 2, 1867; July 25, 
1868; April 10, 1869; December 23, 1869; July 7, 11, and 15, 1870; February 2, 1871; 
March 3, 1871; and April 15, 1871; and Joint Resolutions of March 29, 1867; May 
5, 1870; and February 21, 1871. 
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the general commerce of the country will be· promoted by the sev
eral works of improvements contemplated by such examinations 
and surveys, to the end that public moneys shall not be applied ex
cepting where such improvements shall tend to subserve the general 
commercial and navigation interests of the United States.8a-Joint 
Resolution, July 21, 1868. 

8. All books, papers, documents, and records in the war, navy, 
treasury, and post-office departments, may be copied 
and certified under seal in the same manner as those in the state 
department may now by law 9 be, and with the same force and 
effect.-Sec. 3; February 22, 1849, chap. 61. 

9. That during the absence of the quartermaster-general, or the 
chief of any other military bureau of the war department, the Presi
dent be authorized to empower some officer of the department or 
corps whose chief is absent to take charge thereof and to perform 
the duties of quartermaster-general or chief of the department or 
corps,19 as the case may be, during such absence. Provided, That 
no additional compensation be allowed therefor.-Sec. 5, July 4, 
1836, chap. 356. 

10. In case of the death, resignation, absence, or sickness of the 
head of any executive department of the government, the first or 
sole assistant thereof shall, unless otherwise directed by the Presi
dent of the United States, as is hereinafter provided, perform the 
duties of such head until a successor be appointed, or such absence 
or sickness shall cease.-Sec. 1, July 23, 1868, chap. 221. 

11. In case of the death, resignation, absence, or sickness of the 
chief of any bureau, or of any officer thereof, except commissioner 
of patents, whose appointment is not in the head of any executive 
department, the deputy of such chief or of such officer, or if there be 
no deputy, then the chief clerk of such bureau, shall, unless other
wise directed by the President of the United States,11 as is herein. 

(a.) And the secretary is to make annual reports to Congress of the progress toward 
completion of the improvements in "water communication between the Mississippi 
River and Lake Michigan, by the Wisconsin and Fox Rivers."-Act of July 7, 1870, 
chap. 210. 

9 The statute thns referred to (sec. 5, September 15, 1789) enacts that "the said 
secretary [of state] shall cause a. sea.I of office to be made for the said department 
[of ~ta.te] of such device as the President of the United States shall a.pp rove; and all 
copies of records and papers in the said office, authenticated under the said sea.I, shall 
be evidence equally as the original record or pa.per." 

10 Are , , 11, 12, to be considered in con11ection with this section? See following 
note. 

11 TEMPORARY VACANCIES IN TllE DEPARTMENT AND ITS BUREAUS.-This a.ct ,, , 
10-12) seems to mean that:- . 

If the President does not see fit to let the deputy of the chief of a. bureau, or the 
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after prodded, perform the duties of such chief or of such officer 
until a successor be appointed or such absence or sickness shall 
cease. And no appointment, designation, or assignment otherwise 
than as is herein provided, in the cases mentioned in the first, second, 
and third sections of this act, shall be made except to fill a vacancy 
happening during the recess of the Senate.-Sec. 2, ibid. 

12. In any of the cases hereinbefore mentioned it shall be lawful 
for the President of the United States, in his discretion, to authorize 
and direct the head of any other executive department or other 
officer in either of those departments whose appointment is, by and 
with the advice and consent of the Senate, vested in the President, 
to perform the duties of the office vacant as aforesaid until a suc
cessor be appointed, or the sickness or absence of the incumbent 
cease. Provided, That nothing in this act shall authorize the sup
plying as aforesaid a vacancy for a longer period than ten days 
when such vacancy shall be occasioned by death or resignation, 
and the officer so performing the duties of the office temporarily. va
cant shall not be entitled11a to extra compensation therefor. 
-Sec. 3, ibid. 

13. It shall be the duty of each chief or principal clerk12 in the 

deputy of any officer of a bureau whose appointment is not vested in the head of the 
executive department, or, if there be no deputy, then the chief clerk of such bureau, 
act in his chief's stead, in any of the cases provided for in this act, it shall be lawful 
for him to authorize and direct some other officer, in either of those departments whose 
appointment is vested in himself, to pe.rform the duties, etc. Under such power, the 
President can appoint to a vacancy occurring in the chieftaincy of a bureau, or in any 
office thereof, the appointment to which is not in the head of any executive depart
ment, any officer in either of those departments whose appointment is, by and with 
the ad~ice and consent of the Senate, vested in him. He is not, as by the act of 1836 r,- 9), limited in the exercise of this power, to the appointment of some officer of the 
department or corps whose chief is absent. 

(a.) See also last clause of,- 9. Seo. 4, act of March 3, 1849, had, however, modified 
th, prohibition in act of 1836, by enacting that "no clerk or other officer shall 
receive the salary of any secretary or head of bureau for acting or having acted in 
his place or office, while said secretary or head of bureau receives such salary." 

1~ CHIEF CLERKS.-A chief clerk, in the department of war, to be appointed by 
the secretary, was first authorized in the aot of 1789 (,- 2), but in the act of March 3, 
1853, it was also provided "that there shall be a chief clerk for each of the depart
ments of the treasury, war," etc., "who shall be allowed an annual compensation_ of 
two thousand two hundred dollars each." A salary of two thousand five hundred 
doll!l'rs is, however, appropriated for the chief clerk of this department, for the year 
endrng June 30, 1873. See note 18. 

"The chief clerk will receive all communications from the several bureaus of the 
war department addressed to the secretary of war, and which may require his action. 

"The chief clerk will also receive and distribute the official mail; have the custody 
and be responsible for the safe-keeping of all the books and papers in the department, 
of the building, and all property therein; and be the medium of communication be
tween the secretary of war and the officers of the department and all other persons. 

"He will, for the present, continue to discharge the duties of disbursing clerk."
Secretary of War, April 15, 1871 • 
. A chief clerk in each of the bureaus, excepting the signal office, and office of the 
rnspector-general, is recognized in the act of May 8, 1872, appropriating & salary for 
each of two thousand dollars. See note 18. . . 
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respective departments, bureaus and other offices, to supervise, under 
the direction of his immediately superior officer, the duties of the 
other clerks therein, and to see that their duties are faithfully exe. 
cuted, and that such duties are distributed with equality and uni
formity, according to the nature of the case. And such distribution 
shall be revised, from time to time, by the said chief or principal 
clerk, for the purpose of correcting any tendency to undue accumu
lation or reduction of duties, whether arising from individual negli· 
gence or incapacity, or from increase or diminution of particular kinds 
of business; and such chief or principal clerk shall report monthly to 
his superior officer any existing defect that he may be aware of in 
the arrangements or dispatch of business; and such defect shall be 
amended by new arrangements of duties, dismissal of negligent or in
competent officers or otherwise.-Sec. 13, August 26, 1842, chap. 202. 

14. The clerks in the departments of the treasury, war, navy, the 
interior, and the post-office, shall be arranged into four classes, of 
which class number one shall receive an annual salary of nine hun
dred dollars each, class number two an annual salary of one thou
sand two hundred dollars each, class number three an annual salary 
of one thousand five hundred dollars eacb,13 and class number four 
an annual salary of one thousand eight hundred dollars each. · 

No, clerk shall be appointed in either of the 
four classes until after he bas been examined and found quali
fied by a board,u to consist of three examiners, one of them to be 
the chief of the bureau or office into which be is to be appointed, 
and the two others to be selected by the bead of the department to 
which the said clerk will be assigned. Nor shall any clerk in the 
departments herein named receive any other salary or money for 
extra services than the sum or sums specified in this section,15 at any 
time after this section has been executed by a classification of the 

' 
13 SALARIES of classes one, two, and three, increased by a.ct of 1854. See, 15. 
H OATH OF 0FFICE.-And upon appointment each clerk must take the oath pre

scribed in Chap. xix., , 542. That oath, or affirmation, may be taken before any 
justice of the peace, or notary public, or other person who is legally authorized to 
administer an oath, in the State or district where the same may be administered. See 
sec. 2, August 6, 1861. 

is EXTRA Co11PENSATIOY bas been prohibited time and again-the legislature 
having apparently found difficulty in giving unequivocal expression to its inten
tions. Sec. 11, a.ct of August 26, 1842, provides that "no greater allowance shall 
ho made to any such clerk or other person than is or may be authorized by law, except 
to watchmen and messengers, for a.uy labor or services required of them beyond the 
pn,rticular duties of their respective stations, rendered at such times as does not inter
fere with the performance of their regular duties;" and sec. 12, same act, declares 
that "no allowance or compeusntion shall be made to any clerk or other officer, by 
reason of the discharge of duties which belong to arly other clerk or officer in the 
same or any other department; and no allowance or compensation shall be ma.de for 



63 THE WAR DEPAllTil!ENT. 

clerks as it prescribes. There shall be a disbursing clerk for each 
of the departments of war, navy, and . at the discretion 
of the secretary thereof; The said clerks to be ap
pointed out of class four by the heads of the respective depart
ments,16 and to receive such sum, in addition to their regular salaries, 
as may amount in all to two thousand dollars per annum. But it 
shall be their further duty, when designated by the head of the de
partment for that service, to superintend the buildings, and they 
shall give bonds as required/by the independent treasury act.16• 

Provided, 'L'hat the clerks when distributed and arranged as required 
by this section shall be paid according to its provisions, out of any 
money in the· treasury not otherwise appropriated, and shall con
stitute the whole of the permanent11 clerical force of the depart
ments of the treasury, war, navy, And provided fur
ther, That each bead of the said departments may alter the dis
tribution herein made of the clerks amongst the various bureaus and 
offices in his department, if he should find it necessary and proper 
to do so.-Sec. 3, :March 3, 1853, chap. 97. 

15. Of the clerks authorized by the third sectiqn of the act ap
proved :March 3, 1853, entitled "An act making appropriations for 
the civil and diplomatic expenses of government for the year ending 
the 30th of June, 1854" [if 14], those of the first class shall receive 
a salary of twelve hundred dollars per annum; those of the second 
class, a salary of fourteen hundred dollars per annum; those of 
the third cla8s, ~ salary of sixteen hundred dollars per annum.
Sec. 1, April 22, 1854, chap. 52. 

16. That all acts and joint resolutions, or parts thereof, • . .. 
granting extra compensation or pay, be, and the same are hereby, 

any extra services whatever, which any clerk or other officer may be required to per
form." See also the prohibitory legislation in , , 9, 12, 16, and 348-352. 

16 D1snrns1NG CLERKS.-The additional compensation of two hundred dollars per 
annum may be paid whether the disbursing clerk "shall have been appointed from 
class four, or from a higher grade, any existing law to the contrary ·notwithstanding. 
-Act of May 31, 1872, chap. 246. 

(a.) SUPERINTENDENT OF PUBLIC l3UILDINGS.-See appropriations for extra pay to 
clerks aeting as: note 18. • · . 

17 ExTRA CLERKS.-Sec. 15, act of August 26, 1842, had enacted that "no extra 
clerk shall be employed, in any department, bureau, or office, at the seat of go.vern
ment, except during the session of Congress, or when indispensably necessary to 
enable such department, bureau, or office, to answer some call made by either house 
of Congress at one session, to be answered at another; and not then, except by order 
of the head of the department in which, or in some bureau or office of which, such 
extra clerk shall be employed; and no such extra. clerk, for copying, shall receive 
more than three dollars per day, or for any other service more than four dollars per 
day, for the time actually and necessarily employed." Dut, under the prohibitions 
recited in ~, 19, 104, and 353, it would seem that no "extra clerk•" are authorized 
under any circumstances. See Chap. viii., note 12 •. 
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repealed, to take effect on the 1st day of July, 1870.-Sec. 4, July 
12, 1870, chap. 251. 

17. That the heads of the several executive departments be, and 
they are hereby, directed to report at the opening of the session of 
Congress beginning on the first l\Ionday of December next, the 
number of desks in their several departments, the number of clerks 
in their several departments, the number employed therein during 
the preceding fiscal year, when employed and when discharged, and 
the amount of compensation received by each, and what reduction', 
if any, can be made in the number of clerks in each grade.-Sec. 2, 
March 3, 1869, chap. 121. · 

18. The heads of the several departments are hereby authorized 
to appoint female clerks, who may be found to be ,competent and 
worthy, to any of the grades of clerkships known to the law, in the 
respective departments, with the compensation belonging to the 
class to which they may be appointed; but the _number of first, 
second, third, and fourth class clerks shall not be increased18 by this 
section.-Sec. 2, July 12, 1870, chap. 251. 

18 For severe.I ·yea.rs po.st the o.nnua.l appropriations by Congres11 have determined 
the number of civilian clerk~, messengers, assistant messengers, laborers, and watchmen 
that might be employed in the various executive departments; and it is, therefore, 
deemed unnecessary to republish so much of the a.ct of March 3, 1853, and supplementary 
legislation, as determined the number of these employees authorized prior to the present 
fiscal year. The act of Ma.y 8,1872 (chap. 140),among other items mo.kes the follow
ing appropria.tions for the wo.r department, in the yea.rending June 30, 1873: . 

"For chief clerk, a.t two thousand five hundred dollars; two clerks, at two thousand 
dollars; three clerks of class four; for additional to one clerk of class four, as dis
bursing clerk, two hundred dollars; for six clerks of cla.ss three, three clerks of class 
two, eight clerks of class one, one messenger, three assistant messengers, one lo.borer. 

Offi•e of the Adjutant-General.-For chief clerk, two thousand dollars; two clerks 
of class four, nine clerks of class three, twenty-seven clerks of class two, twenty-six 
clerks of class one, and two messengers. [For deta.i! of enlisted men in adjutant
general's department, see Chap. vii., note 1 c.] 

O.tfice of the Quartermaster-Ge1>eral.-For chief clerk, two thousand dollars; three 
clerks of class four, eight clerks of class three, twenty clerks of cla.ss two, seventy-five 
clerks of class one; thirty copyists, at niue hundred dollars each; superintendent of the 
building, two hundred dollars; one messenger, two assistant messengers, and six~aborers. 

Office of the Paymaster-General.-For chief clerk, two thousand dolla.rs; four clerks 
of class four, nine clerks of class three, twenty-three clerks of class two, twelve clerks 
of class one, and two messengers. 

Office of the Commi•sary-Ge11eral.-For chief clerk, two thousand dollars; one clerk 
of class three, eight clerks of class two, twelve clerks of class one, one messenger, 
and two laborers. 

Office of the Surgeon-General.-For chief clerk, two thousand dollars; one clerk of 
class three, two clerks of clo.ss two, eight clerks of class one, one messenger, and one 
laborer. [For detail of enlisted men in surgeon-general's office, see Chap. x., 1[ 295.] 

Office of Chief Engineer.-For chief clerk, two thousand dollars; three clerks of 
class four, four clerks of cla.ss three, four clerks of class two, four clerks of class one, 
one messenger; and one laborer. 

Office of Chief of Ordnance.-For chief clerk, two thousand dollars; three clerks 
· of class four, two clerks of cla.ss three, four clerks of class two, six clerks of class one, 

and one messenger. ' 
Office of Military Justice.-For one chief clerk, at two thousand dollars; one clerk 

of class three, one clerk of class one. 
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19. The compensation of all messengers, assistant messengers, 
laborers, and watchmen (whether day or night) provided for in this 
act, unless otherwise specifically stated, shall be as follows: For 
messengers, eight hundred and forty dollars per annum; for assist
ant messengers, seven hundred and twenty dollars per annum; for 
laborers and watchmen, seven hundred and twenty dollars per 
annum ;19 and after the passage of this act no moneys herein or other
wise appropriated, or that may be hereafter appropriated, for con
tingent,20 incidental, or miscellaneous purposes, shall be expended or 
paid for official or clerical compensation; and it shall be the duty of 
the accounting officers to reject and disallow all such payments as 
illegal.-Sec. 3, July 12, 1870, chap. 251. 

20. That the bureau of refugees, freedmen, 
and abandoned lands shall be discontinued from and after June 30, 
1872,21 and that all agents, clerks, and other employees then on duty 
shall be discharged, except such as may be retained by the secretary 
of war for the purposes of this proviso ; and all acts and parts of 
acts pertaining to the collection and payment of bounties, or other 
moneys due to colored soldiers, sailors, and marines, or their heirs, 
shall remain in force until otherwise ordered by Congress, the same 
to be carried into effect by the secretary of war, who may employ 
such clerical force as may be necessary for the purpose.-June 10, 
1872, chap. 415. 

Signal Office.-For two clerks of class two. 
O.{fic• of tlte lnspector-General.-For one clerk of class three. 
lVar JJepartme11t B11ildings.-For compensation of superintendent of the building 

occupied by the war department (two hundred and fifty dollars), four watchmen, and 
two laborers. 

For superintendent of the building occupied by the paymaster-general (two hun
dred and fifty dollars), and for five watchmen and two laborers. 

For superintendent of building corner of Seventeenth and F Streets (two hundred 
and fifty dollars), and four watchmen and two laborers. 

19 These rates of pay, though in the first instance established only for the year 
ending June 30, 1871, have been recognized in the appropriations for succeeding 
year. See act of March 3, 1871 (which also determines the number of messengers, 
laborers, and watchmen authorized during the same period), quoted in preceding note. 

"No messenger, assistant messenger, laborer, or other person, shall be employed in 
any department, bureau, or office at the seat of government, or paid out of the contin
gent fund appropriated to such department, bureau, or office, unless such employment 
shall be authorized by law, or shall become necessary to carry into effect some object 
for which appropriations may be specifically made."-Sec. 16, August 26, 1842. 

20 CONTINGENT FUNDS. See ~ ~ 40, 62, 63. 
21 "The bureau of refugees, freedmen, and abandoned lands will be discontinued 

from and after June 30, 1872, and, after that date, all business relating in any way to 
t~e said bureau-exclusive of the freedmen's hospital and asylum at Washington
w1th all the accounts and claims connected therewith, of whatever character or date, 
or whensoever incurred, will be conducted through the adjutant-general of the army, 
to whom all the records, checks, and treasury certificates (received under sec. 1 of 
the a.ct of Ma.rch 29, 1867), or the amounts received therefrom, and all other funds, 
papers, and property, will be delivered by the 1st of July proximo, at such place a.a 
the adjutant-general may designate."-G. 0. No. 55, A.-G. O., 1872. 



CHAPTER II I. 

THE TREASURY DEPART:AfENT. 

ADJUSTMENT OF ACCOUNTS. 

25. THE forms of keeping and rendering all puLlic accounts 
whatsoever shall be prescribed1 by the department of the treasury. 
-Sec. 9, May 8, 1792, chap. 37. 

26. .All claims and demands whatever, by the United States or 
against them, and all accounts whatever, in which the United States 
are concerned, either as debtors or as creditors, shall be settled and 
adjusted in the treasury department.2-Sec. 2, March 3, 1817, 
chap. 45. 

27. It shall be the duty -of the secretary of the treasury to cause 
all accounts of the expenditure of public money to be settled within 
the year,8 except where the distance of the places where such 

l But regulations prescribed by the department for the settlement of accounts are 
subject to revision by the court.-- United States v. Oadwalader, Gilpin's Reports, 563. 
An appeal lies to the court of claims : see ~ 122. 

The accounting officers have no discretion or control over the mode or manner in 
which disbursing officers transmit their accounts for settlement.-Second Comptroller, 
~ 32. Transmittal of money accounts regulated by law: see ~ ~ 41, 50. 

t Therefore no officer has a right to submit a claim to the decision of referees.
Second Comptroller, e414. But in certain instances the court of claims has jurisdic
tion: see ~ ~ 47, 48, 125. Congress alone has power to submit the rights of the 
United States to arbitration.-Childs v. United Stateo, 4 Nott & Huntington, 184. 

(a.) It is out of the province of a disbursing officer to rectify alleged errors in the 
payment of accounts of other officers, or to pay any claims for short allowances on 
former settlements. Such claims should be adjusted only at the treasury; and any such 
additional payments should be disallowed in the accounts of the disbursing officers.
Second Comptroller, *762. . 

(b.) The first section of this act abolished "the offices of accountant (note 4) and 
additional accountant (note 8) of the department of war, the office of accountant of the 
navy, and the office of superintendent-general." The latter officer was specially charged 
with the settlement, under direction of the secretary of war, ofproperty acco,.nta. See 
note 19 a. 

8 "The fiscal year of the treasury of the United States, in all matters of accounts, 
receipts, expenditures, estimates, and appropriations, shall commence on the first day 
of July in each year.''-Sec. 1, August 26, 1842." 

"Sound policy requires that the accounts of disbursing officers should be adjusted 
at the proper department, with as much dispatch as is practi~able. This is alike due 
to the public, and to persons who are held responsible as sureties. To the individual 
who has received advances of money, no lapse of time nor change of circumstances 
can weaken the claim of the government for reimbursement. • • • The la.w on 
this subject is founded upon considerations of public policy. While various acts of 
limitation apply to the concerns of individuals, none of them operate against the gov
emment.''-Smith v. United States, 5 Peters, 298. See ~ ~ 41, 50. 

( 66) 
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expenditure occurs may be such as to make further time neces
sary; and, in respect to expenditures at such places, the secretary 
of the treasury, with the assent of the President, shall establish 
fixed periods at which a settlement shall be required.-Sec. 13, 
ibid. 

THE ACCOUNTING OFFICERS. 

28. It shall be the duty of the comptroller of the treasury, in 
every case where in bis opinion further delays would be injurious to 
the United States, and he is hereby authorized, to direct the auditor 
of the treasury [and the accountants of the war and navy depart
ments],' at any time, forthwith to audit and settle any particular 
account which the said officers may be respectively authorized to 
audit and settle, and to report such settlement for his revision and 
final decision. .And the said comptroller shall also lay an annual 
statement before Congress, during the first week of their session, of 
the accounts in the treasury, war, or navy departments, which may 
have remained more than three years unsettled, or on which bal
ances appear to have been due more than three years prior to the 
3tlth of September then last past, together with a statement of the 
causes which have prevented the settlement of the accounts or the 
recovery of the balances due to the United States.-Sec. 2, l\Iarch 
3, 1809, chap. 28. 

29. It shall be the duty of the second comptroller to examine all 
accounts settled by the second, third, and fourth auditors, and cer
tify the balances arising thereon to the secretary of the department 
in which the expenditure has been incurred ;6 to countersign all war

' The accountants of the war department (appointed under acts of l\Iay 8, 1792, 
and April 29, 1816) were charged with the adjustment, subject to revision of the 
accounting officers of the treasury, of all money accounts arising in the military 
est&b!ishment. They were abolished, and their duties transferred to the auditors, by 
act of March 3, 1817. See,, 33, 35, and also note 7 b • 
• 6 JURISDICTION OF Accom<TISG 0FFICEns.-The second comptroller has long claimed 
Independent, exclusive, and final jurisdiction in respect to all settlements of accounts 
made by him, and now claims that the act of Mitrch 30, 1868, has confirmed to him 
this absolute authority. (See digest of his decisions [1869], * * 11, 17, 440, 441, 442, 
527, 760.) In reference to this act(, 32) the court of claims holds that" Whatever 
doubts existed prior to the act of March 30, 1868, there can be none now that the 
settlements of public accounts by the auditors and the comptrollers are final and con
clusive, upon the executive departments of the government. Whatever uncertainty 
or controversy existed on the subject has been effectually removed by the plain and 
explicit provisions of that enactment. When they have acted, the head of the depart
ment to which the claim or account belongs has no power to change or modify their 
award."-See 5 Nott & Huntington, 60. But the question itrises as to how far the act 
of 1_868, as thus construed, derogates from the authority of the heads of depitrtments 
to direct the manner in which the appropriations, to be expended under their direction, 
~re to be applied, or how far it restrains them from mitking or denying allowances for 
items arising in the settlement of such accounts as pertain to their respective depart
ments. On this subject the controversy has been Jong and acrimonious, and the act of 
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rants drawn by the secretaries of the war [,90] and navy depart
ments, which shall be warranted by law; to report to the said 

1868 is hardly more determinate in its terms than a.re those under which these disputes 
first arose. 

(a.) In the case of the United States v. Jones, the accounting officers of the treasury 
had refused to recognize the authority of the secretary of the navy, and held e. subor
dinate officer responsible for moneys disbursed by such·e.uthority. The circuit court 
for the District of Columbia. sustained the authority of the secretary; and an appeal 
being taken, the Supreme Court, in affirming the judgment of the lower court, held 
that "the secretary of the navy represents the President, and exercises bis powers 
on the subjects confided to his department. He is responsible to the people and to the 
law for any abuse of the power intrusted to him. His acts and decisions, on subjects 
submitted to his jurisdiction and control by the Constitution and the laws, do not 
require the approve.I of any officer of another department to make them valid and 
conclusive. The accounting officers of the treasury have not the burden of the respon
sibility cast upon them of revising the judgments, correcting the supposed mistakes, 
or annulling the orders of the heads of departments": and the court declares further 
that acts done within the legitimate sphere of the secretary's official duty a.re to be 
taken and understood e.s rightly done, and to preclude all collateral inquiry by the 
accounting officers: see 18 Howard, 95, 96. And e.s the construction placed upon 
statutes by the heads of the executive departments are, when not affecting private 
rights, held to be binding on the courts, they must, e. fortiori, be held to be binding 
upon other executive officers. See Chap. ii., note 4 a; and Chap. v ., note 3 a. 

(b.) The attorney-generals have differed in opinion on this subject, and in more than 
one instance the so.me opinion is claimed by both parties to the controversy. In the 
majority of instances, however, these opinions sustain :Mr. Crittenden, who, after a 
comprehensive view and analysis of the opinions of his predecessor, says: "the 
independent, exclusive, and fine.I jurisdiction claimed as belonging to the five auditors 
and two comptrollers, and commissioner of customs performing the duties of a comp
troller, to the exclusion of the heads of departments, and of the jurisdiction and con
trol of the secretary of the treasury, in pe.rticule.r, is, in my opinion, contrary to the 
trne meaning of the Constitution, which intends that ea.ch of the executive depart
ments she.II have a head" (5 Opinions, 656; and see 10 Opinions, 436); and Mr. John
son held that the decision of the head of a department, directing payment of a particular 
claim, is binding upon all the subordinate officers by whom the so.me is to be audited 
and passed. This, he says, has been the practice of the government from its origin, 
and is well authorized by the laws organizing the departments, as it is necessary to 
the proper operation of the government.-5 Opinions, 87. 

( c.) Attorney-general Akerman, however, makes a distinction between money ac
counts and the accounts and returns for public property, and held (in 1871) that the 
authority of the accounting officers relative to the settlement of property accounts 
"does not exist independent of, but rather in subordination to, the department of war. 
Originally the general supervision of the keeping, preservation, and disposition of 
property in the military" service belonged to that department, and it belongs there 
still. All officers charged with the custody, distribution, or issuing of any stores or 
supplies of any description are, and have e.lwe.ys been, accountable to the war depart
ment for the discharge of their duties and for the property intrusted with them. We 
have seen that immediately prior to the a.ct of 1817 e.n officer existed in that depart
ment whoso duty it was to audit and settle property accounts, and that he was required 
to perform this duty under the direction of the secretary of war. By the provisions 
of that a.ct the duty of the officer referred to was transferred to the accounting officers 
of the treasury; nevertheless, it was left to be performed as before, under the direction 
of the secretary of war. No alteration of the Jaw in this respect has been me.de by 
any subsequent statute; and hence, as regards the settlement of property accounts, 
there exists an official relation between the secretary of war and the accounting 
officers of the treasury charged with such settlements. But while this is true in 1ef
erence to property acconnts, it is not true in reference to money accounts arising in 
the military service, the latter being now, and ever having been, settled under the 
supervision and subject to the revision of the treasury department exclusively, with 
the exception, perhaps, of e. few special cases." 

(d.) For other opinions pro and con see I Opinions, 596, 62-1, 629, 678, 681, 705; 2 
ibid:, 303, 463, 430, 481, 508, 515, 5-14, 625, 652; 3 ibid., 148, 461, 731; 5 ibid., 387, 
630; 6 ibid., 576; 7 ibid., 439, 46.1, 724; and 8 ibid., 293. 
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secretaries the official forms to be issued in the different offices for 
disbursing the public money in those departments, and the manner 

(e.) AccouNTS STATED.-" Even when an officer's account has been closed, a settled 
account being only prima facie evidence of its correctness, 'it may be impeached by 
proof of unfairness, or mistake in law or in fact.' (See Perkin• v. Hart, 11 Wheaton, 
256.) And the true state of the account between the parties being thus shown, the 
balance resulting may be recovered."-Second Comptroller, ii 22. But the case thus 
cited was one of disputed accounts between individuals, and, if at all relevant, affirms 
only that the settlement of an account may be impeached in the proper courts. It 
does not justify the comptroller in asserting that a settled account between the govern
ment and its officers can be reopened by the accounting officer. See note 30. 

"An incumbent second comptroller has no right to reopen a case decided by his 
predecessors, except upon the presentation of new and material facts, or the discovery 
of errors in calculations."-Second Co10ptroller, ?. 524. 

"The right in an incumbent second comptroller to reverse a predecessor's decisions 
extends to mistakes in matters of fact arising from errors in calculation, and to cases 
of rejected claims in which material testimony is afterwards discovered and produced 
(15 Peters, 401)."-Second Comptroller, ii 526. In this case, however, the court goes 
on to say: "but if a credit has been given, or an allowance made, by the head of a 
department, and it is alleged to be an illegal allowance, the judicial tribunals of the 
country must be resorted to, to construe the law under which the allowance was made, 
and to settle the rights between the United States and the party to whom the credit 
was given. It is no longer a case between the correctness of one officer's judgment 
and that. of his successor.'' See United State• v. Bank of the Jfetropoli•. 

Io ex parte Randolph, the right of an accounting officer to reopen an account is 
denied upon grounds applicable, as well to accounts adjusted by the incumbent 
accounting officer as to those adjusted by a predecessor. In that· case Justice B&r
bour says: "after an auditor shall once have settled an account of a public officer, 
and closed it, as in this case, is it competent for him at an after-time, upon an allega
tion of error or omission, or for other ca.use, to open it, restate it, and upon the account 
thus restated to institute proceedings, etc.? I think it is not. I take it to be a sound 
principle that when a special tribunal is created, with limited powers and a particular 
jurisdiction, whenever the power is once executed, the jurisdiction is exhausted and 
at an end; that the person thus investe<l with power is, in the language of the law, 
'functus officio.' "-2 Brockenborough, 448. See also note 30. . 

"The settlement made of the accounts of individuals, by the accounting officers 
appointed by law, is final and conclusive, so far as the executive department of the 
government is concerned. If an individual conceives himself injured by such !ettle
ment, his recourse must be one of the other two branches of the government-the 
legislative or judicial.''-1 Opinions, 629. See also note 7. 

Confining the question to an account presented for settlement in the ordinary course 
and under the general laws, Attorney-general Butler says: "in my opinion, the 
accounting officer is not authorized by law to reopen accounts of the claimants which 
have been long since examined and finally settled, and to call upon the claimant to 
furnish evidence of the correctness of the settlements, as a condition precedent to the 
auditing and reporting upon the account so presented. Rests and settlements may be 
made in an account, which cannot with propriety be called a fi11al settlement; and 
until a final settlement I hold it to be the duty of the accounting officers to make all 
such corrections as may be rendered necessary by the detection of palpable errors· or 
~alse items in such rests Gr partial settlements. This is not to be done, strictly speak
~ng, by reopening or restating the previous adjustments; but by making such entries 
m the new settlements, by which the account is continued, as shall produce the 
proper correction.''-2 Opinions, 629, 630. 

"It is undoubtedly a good general principle of law, as well as of expediency, not to 
say absolute necessity, that the accounting officers, as well as all other responsible 
executive officers, should, as far as possible, refrain from disturbing, unsettling, or 
reversing any of the official determinations of their predecessors; and if, in the ob
servance and preservation of this wholesome general rule, injustice shall be done to any 
person, it will be far better for the aggrieved individual to seek redress at the hands 
of Congress, than to place the whole past transa.ctions of the accounting officers in an 
unsettled condition. By which means, not only would great, and perhaps inextricable, 
confusion be introduced into the transactions of these officers, but, in the resettlement of 
accounts, great injustice might be done in many oases to individuals as well as to 
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and form of keeping and stating the accounts of the persons em
ployed therein; and it shall also be his duty to superintend the 
preservation of the public accounts subject to his revision.-Sec. 9, 
March 3, 1817, chap. 45. 

30. It shall be the duty of the first comptroller to lay before 
Congress annually, during the first week of their session, a list of 
such officers as shall have failed in that year to make the settlement 
required by law.-Sec. 13, l\Iarch 3, 1811, chap. 45. 

31. In the annual statement of all accounts on which balances 
appear to have been due more than three years, which the comp
troller is now required by law to make, he shall hereafter distinguish 
those accounts, the balances appearing on which shall, in bis opinion, 
be owing to difficulties of form, which be may think it equitable shall 
be removed by an act of Congress; and where the debtors, by whom 
such balances shall have been due more than three years, shall be 
insolvent, and have been reported to Congress for three successive 
years as insolvent, the comptroller shall not be required in such case 
to continue to include such balances in the statement above mentioned. 
-Sec. 14, ibid. 

32. The act of March 3, 1817, entitled ".An act to provide for 
the prompt settlement of public accounts," shall not be construed to 
authorize the heads of departments to change or modify the balances 
that may be certified to them by the commissioner of customs or the 
comptroller of the treasury, but that such balances, when stated by 
the auditor and properly certified by the comptroller as provided by 
that act, shall be taken and considered as final and conclusive upon 
the executive branch of the government, and be subject to revision 
only by Congress or the proper courts.5r Provided, That the head 
of the proper department, before signing a warrant for any balance 
certified to him by a comptroller, may submit to such comptroller any 
facts in his judgment affecting the correctness of such balance, but 
the decision of the comptroller thereon shall be final and conclusive 
as hereinbefore provided.-1\Iarch 30, 1868, chap. 36. 

33. It shall be the duty of the second auditor to receive all 

government. A serious question has been made and sanctioned by at least one member 
of the Supreme Court, whether the accounting officers-can, in any case, revise and re
adjudicate upon tbe items of an account once settled in those offices. I do not name this 
as intending to give my approval of' all that was said by the judges in the case of ex parte 
Randolph (2 Brockenborough, 447); but .in order to show that the necessity of pre
venting a re-examination of claims against the United States is felt and appreciated 
by members of another department of the government."-3 Opinions, 462. See also 
2 ibid., 9, 303, 464, 625; 3 ibid., 46, 148, 521; 5 ibid., 122, 176; 6 ibid., 576; 9 ibid., 
509; and 10 ibid., 255. 

(./.) See also ~ 125, and note 7 c. 
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accounts relative to the pay and clothing6 of the army, the subsist
ence of officers, bounties, and premiums, military and hospital 
stores, and the contingent expenses of the war department; it 
shall be the duty of the third auditor to receive all accounts relative 
to the subsistence of the army, the quartermaster's department, 
and generally, all accounts of the war department other than those 
provided for; . and the second, third, and fourth auditors, 
aforesaid, shall examine the accounts respectively, and certify the 
balance, and transmit the accounts, with the vouchers and certificate, 
to the second comptroller, for his decision thereon.7 Provided, That 
the President of the United States may assign to the second or third 
auditor the settlement of the accounts which are now confided to 
the additional accountant of the war department. 8-Sec. 4, l\:Iarch 3, 
1sn, chap. 45. 

34. Hereafter all the accounts and vouchers of the disbursing 
officers of the quartermaster's department of the army shall be 
audited and settled by the third auditor of the treasury.-Sec. 1, 
l\farch 3, 1857, chap. 106. 

35. It shall be the duty of the auditors, charged with the exam
ination of the accounts of the war and navy departments, to keep 
all accounts of the receipts and expenditures of the public money 
in regard to those departments, and of all debts due to the .United 
States on moneys advanced relative to those departments; to receive 
from the second comptroller the accounts which shall have been 
finally adjusted, and to preserve such accounts, with their vouchers 

8 But see following paragraph. 
7 "Provided, That if any person whose account shall be so audited be dissatisfied 

therewith, he may, within six months, appeal to the comptroller against such settle
ment."-Sec. 5, Sept. 2, 1789. 

(a.) "Even after the account is finally closed, so far as the auditor is concerned, 
there may be cases in which the comptroller, or the head of the department, may be 
authorized to interfere for the purpose of correcting errors or frauds which may have 
been discovered after the action of the auditor; and, still further, although the matter 
may have passed beyond the reach of all the executive officers, the government will 
yet be entitled to surcharge and falsify, by an appeal to the appropriate remedies 
furnished by the judicial tribunals."-2 Opinions, 630. 

(b.) Under the provisions of the act of 1809 (~ 28) the second comptroller can call 
upon the second and third auditors forthwith to settle any particular account which 
they may be authorized to examine.-2 Opinions, 627. 

(c.) Balances found by the accounting officers, and duly certified, though conclusive 
upon the executive branch, do not conclude the court of claims. "If the auditor and 
comptroller certify a. balance due from a public officer or contractor, the latter may 
refuse payment; and when the United States bring suit to recover that balance, the 
de~ense may be interposed, and the matter under~o judicial investigation and scrutiny. 
So if an officer or creditor claim a larger amount than the accounting officers allow, he 
may refuse it, and sue in this court [of claims] or apply to Congress for relief."
Delaware Steamboat v. United States, 5 Nott & Huntington, 61. • 
~That additional accountant was, however, to be appointed only for one year "to 

&dJust and settle all the accounts in that department existing at the conclusion of the 
late war and now unsettled." See note 4. 
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and certificates; and to record all warrants drawn by the secretaries 
of those departments, the examination of the accounts of which bas 
been assigned to them by the preceding section. 9 And it shall be 
the 'duty of the said auditors to make such reports, on the business 
assigned to them, as the secretaries of the war and navy depart
ments may deem necessary and require, for the services of those 
departments.-Sec. 5, March 3, 1817, chap. 45. 

DISBURSING OFFICERS. 

36. All officers of the pay, commissary, and quartermaster's 
departments, shall, previous to their entering on the duties of their 
respective offices, give good and sufficient bonds to the United States, 
fully to account for all moneys and public property which they may 
receive, in such sum as the secretary of war shall direct.10 

. And all 
paymasters, commissaries, and storekeepers shall be subject to the 
rules and articles of war, in the same manner as commissioned 
officers. Provided also, That all officers of the pay and commis
sary's departments be submitted to the Senate for their confirmation, 
in the same manner as the officers of the army.-Sec. 6, April 24, 

.1816, chap. 69. 
37. It shall be lawful for the President of the United States, and 

he is hereby authorized, from time to time, as, in his opinion, tbe 
interest of the United States may require, to regulate and increase 
the sums for which the bonds required, or which may be required 
by the laws of the United States, to be given by the said officers, 
and by all10a other officers employed in the disbursement of the 

9 See ~ 33. The auditors are empowered to administer oaths or affirmations to wit. 
nesses in any case in which they may deem it necessary for the due examination of 
a.ccounts.-Sec. 12, March 3, 1817. 

10 BONDS.-" The a.ct [~ 36) merely prescribes the form and purport of the bond to 
be ta.ken of paymasters by the war department. It is in this respect directory to that 
department; and doubtless it would be illegal for that department to insist upon a 
bond containing other provisions and conditions differing from those prescribed or 
required by law. But the act has nowhere declared that a.II other bonds, not taken in 
the prescribed form, shall be utterly void: nor does such an implication a.rise from 
any of the terms contained in the a.ct, or from any principles of public policy which 
it.is designed to promote. A bond may, by mutual mistake or accident, and wholly 
without design, be ta.ken in a. form not prescribed by the a.ct. It would be a. very 
mischievous interpretation of the a.ct to suppose that, under such circumstances, it was 
the intendment of the a.ct that the bond should be void. Nothing, we think, but very 
strong and express language, should induce a. court of justice to adopt such an inter
pretation. Where the a.ct speaks out, it would be our duty to follow it; where it is 
silent, it is a. sufficient compliance with the policy of the a.ct, to deela.re the bond void, 
as to any conditions which a.re imposed upon a party, beyond what the Jaw requires. 
This is not only the dictate of the common law, but of common sense.- United State1 
v. Bradley, 10 Peters, 364. See 10 Wallace, 395; also note 13 a, and Chap. xix., note 
1 a, la.st paragraph. 

(a.) Bonds voluntarily given to the United States, to secure the fidelity of disbursing 
officers, though given in cases not prescribed by law, are held to be valid instruments 
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public moneys under the direction of the war or navy departments, 
shall be given; and all bonds given in conformity with such regu
lations shall be as valid and effectual, io all intents and purposes, 
as if given for the sums respectively mentioned in the laws requiring 
the same.-Sec. 3, May 15, 1820, chap. 102. 

38. The medical purveyors and storekeep.ers shall give bonds in. 
such sums as the secretary of war may require, with security to be 
approved by him.10b-Sec. 16, July 17, 1862, chap. 201. 

39. From and· after the passing of this. act, no advance of public 
money shall be made in any case whatever; but in all cases of con
tracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall 
not exceed the value of the service rendered, or of the articles de
livered previ.ously to such payment. Provided, That it shall be 
lawful, under the especial11 direction of the President of the United 
States, to make such advances to the disbursing officers of the gov-

upon the parties thereto; but no officer of the government bas a right by color of bis 
office to require from any subordinate, as a condition of holding office, that he shall 
execute a bond with conditions different from those prescribed by law.- United Statea 
v. Tingey, 5 Peters, 1281 129. See also Chap. xix., note 1 c; and notes 13 a and 44 of 
this chapter. . 

Agents appointed by the President or by heads of departments to give bonds. See 
Chap. xx viii., fi 1f 925, 926. . · 

Disbursing clerks to give bonds.-Chap. ii., 1f 14. 
Engineer officers disbursing money on public works may be required to give bond1 

if the President sees fit to require such security.-6 Opinions, 24. 
Paymasters to renew their bonds, or furnish additional security, every four years.

Chap. xi., 1f 318. . 
There is no general rule which can be applied to determine what constitutes the 

approval of official bonds. "Eve.ry case must depend upon the laws directing 8uch 
an approval. The purpose for which such a bond is required must be looked to. The 
character of the office and its duties must be examined. The time within which such 
a bond must be given and approved, and whether it is to be retrospective or for' the 
future only, mttst be considered before it can be determined how and when the approval 
must be made.''-Broome v. United Statea, 15 Howard, 156. 

(b.) But by the act of 1866 medical purveyors are to give the same bonds which are 
required of assistant paymasters-general [deputy paymaster-general] of like grades. 
-Chap. x., 1f 281; and Chap. xi., fl 318. 

(c.) SE.us.-An obligation binding the sureties of an officer for the faithful discharge 
of the duties of his office is, if executed without seal, not a "bond" within the meaning 
of the acts of Congress; but such an instrument is good at common law, as a contract 
binding upon the parties voluntarily subscribing thereto.- United State• v. Linn, 15 
Peters, 317. · 

"By direction of the aecretary of war, formal seals will hereafter be fixed to all 
official bonds given by officers of the army, as quartermasters, etc.; and none but bonds 
formally sealed with wax, •or other adhesive substance,' will hereafter be accepted 
from contractors or their sureties; and this, notwithstanding that the law of the State 
where the instrument is executed may dispense with such seals.''-Circular, A.-G. O., 
June 11, 1869. 

11 ADVANCES OF PUBLIC Moirnv, when made by order of the chiefof the proper depart
me~t! must be r~garded as having been made by direction of the President. The pro
h1b1tion by statute of any action, unless performed by direction of the President, is not 
to be construed as requiring his personal and ministerial performance of such act; it 
can be properly performetl only through the agency of the appropriate department.
William1 v. United States, 1 Howard, 2VO. 

6 
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· ernment as may be necessary to the faithful and prom pt discharge 
of their respective duties, and to the fulfillment of the public en
gagements. And provided_also, That the President of the United 
States may direct such advances as he may deem necessary and 
proper, to such persons in the military and naval service as may be 
employed on distant stations, where the discharge of the pay and 
emoluments to which they may be entitled cannot be regularly 
effected.-Sec. 1, January 31, 1823, chap. 9. 

40. No part of the contingent fund appropriated to any depart
ment, bureau, or office, shall be applied to the purchase of books, 
periodicals, pictures, or engravings, or other thing, except such 
books, periodicals, and maps, or other thing, as the head of such 

-department shall deem necessary and proper to carry on the business 
of such department, and shall, by written order, direct to be pro
cured for that purpose. 12-Sec. 19, August 26, 1842, chap. 202. 

41. From and after the passage of this act any officer or agent of 
the United States, who shall receive public money which he is not 
authorized to retain as salary, pay, or emolument, shall render his 
accounts monthly, instead of quarterly, as heretofore ;13 and such 
accounts, with the vouchers necessary to the correct and prompt 
settlement thereof, shall be rendered direct13

c to the proper accounting 
officer of the treasury, and be mailed or otherwise forwarded to its 
proper address within ten days after the expiration of each success
ive month. And in case of the non-receipt at the treasury of any 
accounts within a reasonable and proper time thereafter, the officer 
whose accounts are in default shall be required to furnish satisfac· 

12·see also Chap. ii.,, 19. It is the duty of the secretary of war to lay before Con
gress, during the first week in each annual session, a statement of the expenditures 
made by him from the contingent fund of his department.-Sec. 2, May 9, 1836. See 
a.lso , , 62, 63. 

13 Under act of January 31, 1823, sec. 2 of which is clearly supplied by above act. 
Sec. 3 of the act of 1823 enacted, however, that every officer failing to render his 
accounts in the manner prescribed in the preceding section "Eha.ll, by the officer 
charged with the direction of the department to which such offending officer is respon· 
sible, be promptly reported to the President of the United States, a.nd dismissed from 
the public service. Provided, That in all cases, where any officer, in default as afore
said, shall account to the satisfaction of the President for such default, he may be con
tinued in office, anything in the foregoing provision to the contrary notwithstanding." 
And in sec. 4 it is enacted that: 

(a.) "No security given to, or obligation entered into, with the government, shall be 
in anywise impaired, by the dismissing any officer, or from failure of the President to 
dismiss any officer coming under the provisions of this a.ct." 

(b.) The a.ct of 1862 (, 41) applies only to the accounts and vouchers relative to the 
receipt and disbursement of public money, and not to property or other returns, which 
will be rendered as heretofore, according to the regulations.-Second Comptroller, e14. 
See also note 19. 

( c.) Accounts to be submitted through the chief of the bureau to which ·they pertain,
,ftiO. 
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tory evidence of having complied with the provisions of this act; 
and for any default on his part the delinquent officer shall be deemed 
a defaulter, and be subject to all the penalties prescribed by the 
16th section of the act of August 6, 1846,1' "to provide for the 
better organization of the treasury, and for the collection, safe-keep
ing, transfer, and disbursement of the public revenue." Provided, 
That the secretary of the treasury may, if in his opinion the cir
cumstances of the case justify and require it, extend the time here
inbefore prescribed for the rendition of accounts. And provided 
further, That nothing herein contained shall be construed to restrain 
the heads of any of the departments from requiring such other re
turns or reports from the officer or agent subject to the control of 
such heads of departments as the public interest may require.-
July 11, 1862, chap. 199. 

42 • .A.II amounts of moneys that are represented by certificates, 
drafts, or checks, issued by the treasurer of the United States, or 
by any disbursing officer of any department of the government of 
the United States, upon the treasurer or any assistant treasurer, or 
designated depositary of the United States, or upon any national 
bank designated as a depository of the United States, and which 
shall be represented on the books of either snch offices as standing 
to the credit of any disbursing officer, and bearing date prior to 
July 1, 1863, and which were issued to facilitate the payment of 
warrants, or for any other purpose in liquidation of a debt due from 
the United States, which may remain outstanding on the 1st day 
of July, 1856; shall be deposited by the Treasurer of the United 
States, to be covered into the treasury by warrant, and to be carried 
to the credit of the parties in whose favor such certificates, drafts, 
or checks were respectively issued, or to the persons who are enti
tled to receive pay therefor, and into an appropriation account to 
be denominated "outstanding Iiabilities."-Sec.. I, May 2, 1866, 
chap.10. 

43. .A.t the termination of every fiscal year after this act shall 
begin to operate, the provisions thereof shall apply to all similar 
certificates, drafts, and checks, which shall then have for three years 
or more remained outstanding, unsatisfied and unpaid,15 and to all 

H The section referred to is in , \'4. 
16 DRAFTS, CHECKS, ETC.-The payee, or the bona-fide holder of any such draft or 

check, the amount of which has been so deposited and covered into the treasury, is, 
on presenting the same to the proper officer of the treasury, entitled to have it paid 
by the settlement of an account and the issuing of a warrant in his fa.vor.-Sec. 31 
same act. · 
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disbursing officers' accounts that shall have so remained unchanged, 
as in the next section provided for.-Sec. 4, ibid. · 

44. The amounts, except such as are provided for in the first 
section cir 42] of this act, of the accounts of every kind of disburs
ing officer of the government of the United States, which shall 
have reniained unchanged, or which shall not have been increased 
by any new deposit thereto, nor decreased by drafts drawn thereon, 
for the space of three years, shall in like manner be covered into 
the treasury, to the proper appropriation to which they may belong; 
and the amounts thereof shall, on the certificate of the treasurer of 
the United States that such amount bas been deposited in the treas
ury, be credited by the proper accounting officer of ·the treasury on 
the books of the treasury department, to the officer in whose name 
it bad stood on the books of any agency of the treasury, if it shall 
be made to appear that be is entitled to such credit.15•-Sec. 5, ibid. 

45. In place of original checks, when lost, stolen, or destroyed, 
disbursing officers and agents of the United States are hereby au
thorized, after the expiration of six months from the date of such 
checks, and within three years from such date, to issue duplicate 
checks; and the treasurer, assistant treasur~rs, and designated de
positaries of the United States are directed to pay such checks, 
drawn in pursuance of law by such officers or agents, upon notice 
and proof of the loss of the original check or checks, under such 
regulations in regard to their issue and payment, and upon the exe
cution of such bonds, with sureties, to indemnify the United States, 
as the secretary of the treasury shall prescribe.15b Provided, That 
this act shall not apply to any check exceeding in amount the sum 
of one thousand dollars.-Sec. 1, February 2, 1812, chap. 12. 

(a.) "For the purpose of giYing forc'e and effect to the full intent and meaning ()f 
this act, it shall be the duty of the treasurer, and of all assistant treasurers, and of all 
designated depositaries of the United States, and of the cashiers of all national banks 
designated as such depositories, to report to the secretary of the treasury, at the close 
of business on the 30th day of June next, and in like manner at the close of business 
on every 30th day of June thereafter, the condition of every such account so stand· 
ing, as in the preceding section specified, on the b$oks of their respective offices, 
stating the name of each depositor, respectively, with his official designation, the total 
amount so remaining on deposit to bis credit, and the dates, respectively, of the last 
credit and the last debit made to each of such accounts, respectively. And it shall be 
the duty of every and each disbursing officer in any and every department of the gov· 
ernment of the United States to make a like return of all checks issued by such officer, 
and which may then have been outstanding and unpaid for three years and more, 
stating fully in such report the name of the payee, for what purpose given, the office 
on which drawn, the number of the voucher received therefor, and the date, number, 
and amount for which it was drawn, and, when known, the residence of the payee.''
Sec. 6, ibid. 

(b.) Circular from the treasury department, containing instructions concerning du
plicate checks, form of indemnity bond, etc., will be found in G. 0. No.15, A.-G. O., 1872. 

(c.) For instructions relative to public moneys and officio.! checks, see note 88. 
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46. In case the disbursing officer or agent by whom such lost, 
destroyed, or stolen original check [if 45] 'vas issued, be dead, or 
no longer in the service of the. United States, it shall be the duty 
of the proper accounting officer, under such regulations as the s~c
retary of the treasury shall prescribe, to state an account in favor 
of the owner of such original check for the amount thereof, and to 
charge such amount to the account of such officer or agent.-Sec. 
2, ibid. 

47. The court of claims shall have jurisdiction to hear and deter- · 
mine the claim of any paymaster, quartermaster, commissary of 
subsistence, or other disbursing officer of the United States, or of 
bis administrators or executors, for relief from responsibility on 
account of losses by capture or otherwise, while in the line of his 
duty, of government funds, vouchers,16 records, and papers in his 
charge, and for which such officer was and is held responsible. isa 

Provided, That an appeal may be taken to the Supreme Court, as 
in other cases.-Sec. I, May 9, 1866, chap. 75. 

48. Whenever such court shall have ascertained the facts of any 
such loss to have been without fault or neglect on the part of any 
such officer,16b it shall i:nake a decree, setting forth the amount thereof, 

16 This act (1[, 47, 48) gives the sole jurisdiction to the court of claims to bear 
and determine the claims of disbursing officers for relief from responsibility on account 
of losses of government funds, vouchers, records, and papers. And, by construction 
of law, the words" vouchers," etc., include" property accountability," when vouchers 
thereto are lost.-Second Comptroller, e658. The act of June 23, 1870 (chap. 153), 
enacts, however (sec. 1), "That the proper accounting officers of the treasury be and 
they are hereby authorized, in the settlement of the accounts of disbursing officers of 
the war and navy departments arising since the commencement of the rebellion, and 
prior to the 20th day of August, 1866, to allow such credits for over-payments, and 
for losses of funds, vouchers, and property, as they may deem just and reasonable, 
when recommended under authority of the secretaries of war and navy, by the beads 
of the military and naval bureaus to which such accounts respectively pertain." 

(Sec. 2.) "The accounts of military and naval officers, whether of the line or staff, 
for government property charged to them, may be closed by the proper accounting 
officers whenever, in their judgment, it will be for the interest of the United States 
so to do. Provided, That such accounts originated prior to the 20th day of August, 
1866. Provided, that no settlement shall be made by the officers of the treasury 
under this act which shall exceed the sum of five thousand dollars, and only of such 
officers of the army and navy and of the pay department in whose accounts there is 
no apparent fraud against the United States. And provided further, That this act 
shall remain in force for two years from and after its passage and no longer." Pro
visions of this act to continue and be in force for two years from June 23, 1872, and 
no longer: act of June 7, 1872, chap. 321. 

(a.) The act of 1866 is prospective in its operations, and gives relief where losses 
might thereafter occur as well as where they had occurred prior to the passage of the 
act.-Glenn v. Uliited State•, 4 Nott & Huntington, 510. 

(b.) Claims arising under this act must be examined and considered by the light of 
surr?unding circumstances. "What might be exacted from a disbursing officer as pru
dential should have regard to his situation, necessities, sud condition. What might 
excuse the conduct of a party, at one time..or place, would not do so under another 
state of facts. What ca11tion or wariness might require at some times would not be 
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upon which the proper accounting officers of the treasury shall 
allow to such officer the amount so decreed as a credit in the settle
ment of his accounts.-Sec. 2, ibid. 

49. From and after the passage of this act it shall be the duty 
of every disbursing officer of the United States having any public 
money intrusted to him for disbursement, to deposit the same with 
the treasurer or some one of the assistant treasurers of the United 
States, and to draw for the same only as it may be required for pay
ments to be made by him in pursuance of law; and all transfers from 
the treasury of the United States to a disbursing officer shall be by 
draft or warrant on the treasury or an assistant treasurer of the 

·United States.IT Provided, That in places where there is no treas
. urer 	nor assistant treasurer of the United States, the secretary of 
the treasury may, when be deems it essential to the public interest, 
specially authorize in writing the deposit of. such public money in 
any other public depository, or, in writing, authorize the same to 
be kept in any other manner, and under such rules and regulations 
as be may deem most safe and effectual to facilitate the payments 
to public creditors.-Sec. 1, June 14, 1266, chap. 122. 

50. That so much of the act entitled "An act to provide for the 
more prompt settlement of the accounts of disbursing officers," ap
proved July 17, 1862 (if 41), as provides that" such accounts, with 
the vouchers necessary to the correct and prompt settlement thereof, 
shall be rendered direct to the proper accounting officers of the treas
ury," be and the same is hereby repealed; and all such accounts 
and vouchers shall hereafter be sent to the bureau to which they 
pertain, and, after examination there, shall be passed to the proper 
accounting officer of the treasury for settlement.-Joint Resolution, 
March 2, 1867. 

PROPERTY ACCOUNTABILITY. 

51 . .Any commissioned officer, storekeeper, or commissary, who 
shall be convicted at a general court-martial, of having sold without 
a proper order for that purpose, embezzled, misapplied, or willfully or 

necessary at others."-Ibid., 504. See also cases of Ruggles, Moore, Norton, Beckwith, 

and Hubbell, 2 ibid., 520-528, and of Prime, Murphy, and of Pattee, 3 ibid., 209, 212, 

397; and of Whittlesey, and Malone, 5 ibid., 453, 486. 

· 17 Under secs.19 and 20, act of August 6,1846, disbursing officerswereto"makeall 

payments in gold and silver coin, or in treasury notes, if the creditor agree to receive 

said notes in payment;" and "no exchange of funds shall be ma.de by any disbursing 

officer other than an exchange for gold and silver; and every such disbursing officer 

shall, when the means for his disbursements are furnished to him in gold and silver, 

make his payments in the money so furnished." 


Duplicate checks may be made under ce;tain conditions: 'If 'If 45, 46, and see note 88. 
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through neglect suffered any of the provisions, forage, arms, clothing, 
ammunition, or other military stores, belonging to the United States, 
to be spoiled or damaged, shall, at his own expense, make good the 
loss or damage, and shall, moreover, forfeit all his pay, and be dis
missed from the service.1s-36th Article of War. 

52. Any non-commissioned officer or soldier who shall be con
victed at a regimental court-martial, of having sold, or designedly 
or through neglect wasted, the ammunition delivered out to him to 
be employed in the service of the United States, shall be punished 
at the discretion of such court. 1s-37th Article of War. 

53. Every non-commissioned officer or soldier who shall be con
victed, before a court· martial, of having sold, lost, or spoiled, through 
neglect, his horse, arms, clothes, or accoutrements, shall undergo 
such weekly stoppages (not exceeding the half of his pay) as such 
court-martial shall judge sufficient for repairing the loss or damage; 
and shall suffer confinement or such other corporeal punishment as 
his crime shall deserve.1s-38th Article of War. 

54. Every captain of a troop or company is charged with the 
arms, accoutrements, ammunition, clothing, or other warlike stores 
belonging to the troop or company under his command,· which he is 
to be accountable for to his colonel, in case of their being lost, 
spoiled, or damaged', not by unavoidable accidents o·r on actual ser
vice.19-40th Article of War. 

18 Query how far 41[ 41[ 51, 52, 53 are supplied by the act cited in 41[ 'TS. See also 
notes 44, 46. 

19 PROPERTY RETURNll.-Under existing laws and regulations there is no system 
of accountability to regimental commanders for property belonging to the United 
States. All n.ccounts and returns for such property are made upon forms prescribed by 
the war department, and are rendered to the CHIEFS OF THE BUREAUS to which the 
property pertains; and, in consequence of an opinion from Attorney-general Akerman, 
these accounts, etc., are submitted to the auditors of the treasury for settlement under 
the general direction of the secretary of war. See General Orders, A.-G. O., No. 64, 
1871, and No. 7, 1872. 

(a.) This opinion (see note 5 c) rests upon an assumption that the act of March 2, 
1817 (,, 26, 27, 29, 30, 31, 33, 35, and note 2 b), transferred to the accounting officers 
of the treasury the duties theretofore incumbent upon the SUPERINTENDENT-GENERAL OF 
MILITARY SuPPLIES1 as well as those that had been discharged by the accountants of 
the war department. But the act establishing the effice of the superintendent-general 
of military supplies (e e2, 3, March 3, 1813, chap. 48) provided that it should be the· 
duty of said officer, "under the direc.tion of the secretary for the war department, to 
keep proper accounts of all the military stores and supplies of every description pur
chased or distributed for the use of the army of the United States; and of the volun
teers and militia in their service; to prescribe the forms of all the returns and accounts 
of such stores and supplies purchased, on hand, distributed, used, or sold, to be 
re~dered by the commissary of ordnance and officers in his department, by the com
missary-general of purchases &nd his deputies, by the several officers in the quarter
master-general's department, and by the regimental quartermasters, by the hospital· 
surgeons and other officers belonging to the hospital and medical department, and by 
all other officers, agents, or persons who shall have received, distributed, or been in
trusted. with such stores and snpplies as aforesaid; to call to account all such persons; 
to audit and settle all such accounts, and, in case of delinquency, to transmit the 
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55. All public stores taken in the enemy's camp, towns, forts, or 
magazines, whether of artillery, ammunition, clothing, forage, or 
provisions, shall be secured for the service of the United States,20 

for the neglect of which the commanding officer is to be answer
able.-58th Article of War. 

56. That the President of the United States be and he is here-

account, and to state the value of the articles unaccounted for by such delinquency, to 
the accounting officers of the treasury, for final settlement and recovery of such value; 
to transmit all such orders, and, generally, to perform all such other duties; respect
ing the genem! superintendence of the purchase, transportation, safe-keeping, and 
accountability of military supplies and stores, as aforesaid, as may be prescribed by 
tho secretary for the war department;" and (?. 3) "that the commissary-general of 
purchases and his deputies, the several officers in the quartermaster's department, the 
regimental quartermasters, the commissary of ordnance, his assistant and deputies, the 
principal hospital surgeons and officers belonging to the hospital and medical depart
ments, and all other officers, agents, or persons, who shall have received, or may be 
intrustcd with, any stores or rnpplies, of any description whatever, for the use of the 
army of the United States, and of the volunteers or militia in their service, shall 
render quarterly accounts of the disposition and state of all such stores and supplies 
to the superintendent aforesaid; and shall also make such other returns respecting the 
same, and at such other times, as the secretary for the war department may·preicribe. 
Provided, however, That the accounts and returns thus rendered shall relate to the 
articles of supply only, which may have been received and disposed of, or as may re
main on hand, and shall not embra.ce the specie accounts for money disbursed by such 
officers, agents, or other persons; which specie accounts shall be rendered, as hereto
fore, to the accountant for the war department." (See also *4, same act, in Chap. ii., 
~ 4.) 

The intention of this act, passed in time of war, was to provide assistance to the 
secretary of war in enforcing a system of accountability for property and supplies dis
tinct from that for public moneys; and the necessity for such assistance havipg ceased, 
the office of superintendent-general was abolished, and the matter of property accoun
tability thus re-committed to the chiefs of bureaus under the direction of the secretary. 
Settlements made by the accountants had always been subject to revision in the 
treasury; but as stated by the secretary of war, in a circular of December 10, 1870, 
there fs no law, regulation, or apparent necessity for the transmission to the account
ing officers of the treasury of the PROPERTY RETURNS rendered to the bureaus of this 
department, by army officers in charge of public property. So too the third auciitor 
has decided (June 20, 1863) that "property returns and reports prescribed by army 
regulations are not required to be sent to the treasury; nor do officers accountable for 
property alone render accounts therefor to the treasury. Such returns, reports, etc., 
should be sent to the chief of the proper military bureau." In fact it seems sufficiently 
evident from the terms of the Ii.ct of March 2, 1817, that the jurisdiction of the account
ing officers of the treasury is confined to "accounts of the receipt and expenditure of 
the public money;" or, in other words, to the settlement of such accounts as h1td there
tofore been audited by the accountants of the war department (see,~ 27, 33, 35); and 
that the supervision of property accountability properly rests with the chiefs of 
bureaus, subject to final revision by the secretary of war. It is for making false re
~urns to the secretary that a penalty is denounced in the 18th Article of War (~ 749); 
he prescribes the ki"'l and amount of supplies to be provided(~ 4); the quartermaster
general is responsible to him for the regularity and correctness of all returns relating 
to quartermaster's property (, 226); under his direction "all arms, military stores, 
clothing, and, generally, all articles of supply requisite to the military service," are to 
be procured and provided (~, 227, 230); he regulates the manner of issuing and 
acco1rnting for clothing (, ~ 236, 237, 238); contracts for subsistence must be made 

. under regulations prescribed by him rn 262); ho is to approve regulations for the 
equipment and supply of the battalion of engineers(, 375); and he is to approve 
of all rules and regulations governing accountability for ordnance and ordnance stores. 
See~ 409. 

20 And for disposition to be made' of captured or abandoned property in insur· 
rectionary States, see Chap. xxviii., , 953. 
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by authorized to cause to be sold any ordnance, arms, ammunition, 
or other military stores or subsistence, or medical supplies, which, 
upon proper inspection or survey, shall appear to be damaged or 
otherwise unsuitable for the public service, whenever, in his opinion, 
the sale· of such unserviceable stores will be advantageous to the 
public service.-Sec. 1, l\farch 3, 1825, chap. 93. 

57. The inspection or survey of the unserviceable stores shall be 
made by an inspector-general, or such other officer or officers as the 
secretary of war may appoint for that purpose; and the sales shall 
be made under such rules and regulations as may be prescribed. by 
the secretary of war. 21-Sec. 2, ibid. 

58. In settling the accounts of the commanding officer of a com
pany for clothing and other military supplies, the affidavit of any 
such officer may be received to show the loss of vouchers, or com
pa~y books, or any matter or circumstance tending to prove that 
any apparent deficiency was occasioned by unavoidable accident, or 
lost in actual service, without any fault on his part, or that the 
whole or any part of such clothing and supplies had been properly 
and legally used and appropriated; and such affidavit may be con
sidered as evidence to establish the facts set forth,' with or without 
other evidence, as may seem to the secretary of war just and proper 
under the circumstances of the case.22-Sec. 2, February 1, 1863, 
chap. 22.. 

59. The clothes, arms, military outfits, and accoutrements fur
nished by the United States to any soldier, shall not be sold, bartered, 
exchanged, pledged, loaned, or given away; and no person not a 
soldier, or duly authorized offic.er of the United States, who has pos
session of any such clothes, arms, military outfits, or accoutrements, 
furnished as aforesaid, and which have been the subject of any such 
sale, barter, exchange, pledge, loan, or gift, shall have any right, 
title, or interest therein; but the same may be seized and taken 

21 Inspection, condemnation, and publio sale necessary to pass valid title to un
suitable military stores.-Cooper v. United States, 1 Nott & Huntington, 88; and 2 
Opinions, 580. · 

(a.) The war department can properly make no sale of arms, except at auction, and 
on due public notice.-9 Opinions, 391. But see exceptional provision for such sales 
(Chap. xiii., ~ 429, and note 16), and for sales of clothing, quartermaster and medical 
stores to the National Asylum (Chap. viii.,~ 242). See also~ 91, and note 62. 

22 And the secretary of war is authorized "to detail one or more of the employees 
of the war department for the purpose of administering the oaths required by law in 
the settlement of officers' accounts for clothing, camp, and garrison equipage, quarter
master's stores, and ordnanoe, which oaths shall be administered without expense to 
the parties taking them, and shall be as binding upon the persons taking the same, 
and if falsely taken shall subject .them to the same penalties, as if the same were 
administered by a. magistrate or justice of the peace.''-Sec. 25, llfarch 3, 1865. See 
~, 47, 48, giving jurisdiction to the court of claims; and , 61. 
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wherever found by any officer of the United States, civil or military, 
and shall thereupon be delivered to any quartermaster, or other 
officer authorized to receive the same; and the possession of any 
such clothes, arms, military outfits, or accoutrements, by any person 
not a soldier or officer of the United States, shall be prima facie 
evidence. of such a sale, barter, exchange, pledge, loan, or' gift, as 
aforesaid.-Sec. 23, March 3, 1863, chap. 'l5. 

60. Whenever any property owned or held by the United States, 
or in which the United States have or claim. an interest, shall, in 
any judicial proceeding under the laws of any State, District, or Terri
tory, be seized, arrested, attached, or held for the security or satis
faction of any claim made against said property, it shall be lawful 
for the secretary of the treasury, in his discretion, to direct the 
solicitor of the treasury to cause a stipulation to be entered into by 
the proper district attorney for the discharge of such property from 
such seizure, arrest, attachment, or proceeding, to the effect that 
upon such discharge, the person asserting the claim against such 
property shall become entitled to all the benefits of this act j and in 
all cases where such stipulation shall be entered into, as aforesaid, 
and the property shall, in consequence thereof, be discharged as 
aforesaid, and final judgment shall be given in the court of last resort 
to which the secretary of the treasury may deem proper to cause 
such proceedings to be carried, affirming the claim for the security 
or satisfaction of which such proceedings shall have been instituted, 
and the right of the person asserting the same to enforce it against 
such property by means of such proceedings notwithstanding the 
claims of the United States thereto, such final judgment shall be 
deemed, to all intents and purposes, a full and final determination 
of the rights of such person, and shall entitle such person, as against 
the United States, to such rights as he would have had in case pos
session of said property had not been changed; and if such claim be 
for the payment of money, and the same shall by such judgment be 
found to be due, the presentation of a duly authenticated copy of 
the record of such judgment and proceedings shall be sufficient evj
dence to the proper accounting officers for the allowance thereof; 
and the same shall thereupon be allowed and paid out of any 
moneys in the treasury not otherwise appropriated. Provided, That 
the amount so to be allowed and paid shall not exceed the value of the 
interest of the United States in the property in question. And pro
vided further, That nothing herein contained shall be considered 
as recognizing or conceding any right to enforce by seizure, arrest, 
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attachment, or any judicial process, any claim against any property 
of the United States, or against any property held, owned, or em
ployed by the United States, or by any department thereof, for any 
public use, or as waiving any objection to any proceediug instituted 
to enforce any such claim.-June 11, 1864, chap. 11 'l. 

61. That the second auditor be and is hereby authorized and 
instructed to audit and settle the accounts of line officers of the army 
to the extent of their pay for their services as such, due them from 
the United States, in all cases where such auditor shall be satisfied, 
by affidavit of such line officer or otherwise, of their inability to 
make their monthly report or returns by reason of their having been 
prisoners in the bands of the enemy, or any accident or casualty of 
war, they have been unable to account for property in their posses
sion. 23-Joint Resolution, March 29, 186'l. 

62. It shall be the duty of the secretary of state, the secretary of 
the treasury, the secretary of the iuterior, the secretary of war, the 
secretary of the navy, the postmaster-general, and the adjutant
general, and the commissioner of agriculture, each severally as soon 
as practicable to make a full and complete inventory of all the prop
erty belonging to the United States in the buildings, rooms, offices, 
and grounds occupied by each of them, and under their charge'. 
And hereafter to keep in proper books such inventories and accounts, 
adding thereto an account of such property as may be procured sub
sequently to the taking of the same ; and also an account of the sale 
or disposal of any of such property.-Sec. 1, July 15, 1870, chap. 300. 

63. It shall be the duty of the officers hereinbefore required to 
make and keep such inventories and accounts,2' to make out an annual 
report thereof on the. I st day of December to Congress. Provided, 
That this law shall not apply to the books, pamphlets, papers, and 
documents in the library of Congress, nor to the supplies of station
ery and fuel in the several public offices and buildings, which shall 
be accounted for as now provided for by law.-Sec. 3, ibid. 

PRQCEEDINGS AGAINST DELINQUENT OFFICERS. 

64, When any revenue officer, or other person accountable for 
public money,25 shall neglect or refuse to pay into the treasury the 

• 23 .~uery whether this section provides relief for any other officers than those whose 
tnab1ltty to make returns, eto., was caused by the exjgencies of the late rebellion ? 
But see 'l[, 5S, 47, 48. 

24 As are indicated in preceding paragraph.
25 _This applies to any officer receiving public money in advance for the oontin

genc1es of his office.- United State• v. Lee, 2 Cranch, C. C., 462, The official bond of 
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sum or balance reported to be due to the United States upon the ad
justment of his account, it shall be the duty of the comptroller,26 and 
he is hereby required, to institute suit for the recovery of the same.
Sec. I, March 3, 1791, chap. 20. 

65. In every case of delinquency,27 where suit has been or shall 
be instituted, a transcript from the books and proceedings of the 
treasury certified by the register, and authenticated under the seal 
of the department, shall be admitted as evidence,28 and the court 
trying the cause shall be thereupon authorized to grant judgment 
and award execution accordingly. And all copies of bonds, con
tracts, or other papers relating to or connected with the settlement 
of any account between the United States and an individual, when 
certified by the register to be true copies of the originals on file, and 
authenticated under the seal of the department as aforesaid, may 
be annexed to such transcripts, and shall have equal validity, and 
be entitled to the same degree of credit, which would be due to the 
original papers, if produced and authenticated in court. Provided, 
That where suit is brought upon a bond, or other sealed instru
ment, and the defendant shall plead, "non est factum," or upon 
motion to the court, such. plea or motion being verified by the oath 
or affirmation of the defendant, it shall be lawful for the court to 
take the same into consideration, and (if it shall appear to be neces
sary for the attainment of justice) to require the production of the 
original bond, contract, or other paper specified in such affidavit.
Sec. 2, ibid. 

66. Where suit shall be instituted against any person or persons 
indebted to the United States, as aforesaid, it shall be the duty of 
the court where the same may be pending, to g·rant judgment at the 

an officer does not extinguish the siinple contract arising on receipt of money.
Watson v. United States, 9 Wheaton, 651. 

26 Under sec. 10, &ct of 1817 (chap. 45), it became the duty of the first comptroller 
to superintend the recovery of &II debts to the United States, to direct suits and legal 
proceedings, and to take &11 such measures as m&y be authorized by law to enforce 
prompt payment of all debts to the Unit&d States. See also ~ 69. 

27 Extended to trials on indictment for embezzlement. See~ 74. 
28 The provisions of the first clause in this section "extended, in regard to the 

accounts of the war &nd navy departments, to the auditors respectively charged with 
the examination of those accounts; and certificates, signed by them, shall be of the 
sa.me effect &s that directed to be signed by the register."-Seo. 11, March 3, 1817. 

In the case of the United Statea v. Griffith the court held that under the subsequent 
clause in this section, bonds, contracts, etc., must still be certified by the register; but 
in the case of the United States v. Vanzant it was held that a. oopy of a. bond when cer
tified by &n auditor, under the a.ct of March 3, 1817, was competent evidence.-2 
Cranch, 338, 366. · 

The treasury transcript, though prima. faoie, is not conclusive evidence. See 1 
Howard, 250. 

For description of those transcripts, see Smith v. United States, 5 Peters, 300-303. 

http:JULITA.RY
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return term, upon motion, unless the defendant shall, in open court 
(the United States attorney being present), make oath or affirma
tion that he is equitably entitled to credits which had been, previous 
to the commencement of the suit, submitted to the consideration of 
the accounting officers of the treasury, and rejected; specifying 
each particular claim so rejected, in tl1e affidavit; and that he can
not then come safely to trial. Oath or affirmation to this effect 
being made, subscribed, and filed, if the court be thereupon satisfied, 
a continuance, until the next succeeding term, may be granted; but 
not otherwise, unless as provided in the preceding section.-Sec. 3, 
March 3, 1791, chap. 20. 

67. In suits between the United States and individuals, no claim 
for a credit shall be admitted upon trial but such as shall appear· to 
have been presented to the accounting officers of the treasury for 
their examination, and by them disallowed,29 in whole or in part, 
unless it should be proved to the satisfaction of the court that the 
defendant is, at the time of trial, in possession of vouchers not 
before in his power to procure, ttnd that he was prevented from ex
hibiting a claim for such credit, at the treasury, by absence from the 
United States, or some unavoidable accident.-Sec. 4, ibid. 

68. From and after the 30th day of September next, if any col
lector of the revenue, receiver of public money, or other officer, who 
shall have received the public money before it is paid into the 
treasury of the United States, shall fail to render his account, or 
pay over the same in the manner, or within the time, required by 
law, it shall be the duty of the first comptroller of the treasury to 

29 Where a defendant has in bis own right an equitable claim against the govern
ment for services rendered or otherwise, and in the manner of presentation has con
formed to the conditions of this section, he may offset the claim as a credit on the writ 
brought age.inst him. But a claim assigned to the defendant, or one for unliquide.ted 
damages, will not be allowed as a set-off.- United States v. Robeson, 9 Peters, 325. 

(a.) "It is wholly immaterial whether the claim be a legal or an equitable claim, 
as in either view, under the act of 1797 rn ~ 66, 67], as was decided by this court 
in the case of the United States v. Wilki11•, 6 Whee.ton, 135, it constitutes a good 
ground of set-off, or deduction. To establish that such claim ought to be rejected, it 
is not sufficient to show that there is no positive law providing for such allowances, 
but it must be shown that there is some law which positively prohibits, or by just im
wication denies, any allowance of the disputed items."-Gratiot v. United States, l 5 

eters, 370, 371. 
(b.) Claims for credit can only be admitted as such, and not as a demand for judg

ment: "When the United States is plaintiff and the defendant bas pleaded a set-off, 
which the acts of Congress have authorized him to do, no judgment can be rendered 
against the gO'v~rnment, although it may be judicially determined that, on striking a 
ha.lance of just demands, the government is indebted to the defendant in an e.scer
tamed amount."-United States v. Eckford, 6 Wallace, 491. · 

(c.) "No judgment for the payment of money can be rendered age.inst the United 
States in any court other than the court of claims, without a special act of Congress 
conferring jurisdiction."-Case v. Terrell, 11 Wallace, 203. . 
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cause to be stated 80 the account of such collector, receiver of public 
money, or other officer, exhibiting truly the amount due to the 
United States, and certify the same to the agent of the treasury, 
who is hereby authorized and required to issue a warrant of distress 
against such delinquent officer and his sureties, directed to the 
marshal of the district in which such. delinquent officer and his 
surety or sureties shall reside; and where the said officer and his 
surety or sureties shall reside in different districts, or where they, 
or either of them, shall reside in a district other than that in which 
the estate of either may be situate, which may be intended to be 
taken and sold, then such warrant shall be directed to the marshals 
of such districts, and to their deputies, respectively; therein speci
fying the amount with which such delinquent is chargeable, and the 
sums, if any, which have been paid. .And the marshal authorized 
to execute such warrants shall, by himself or by his deputy, proceed 
to levy and collect the sum remaining due, by distress and sale of 
the goods and chattels of such delinquent officer, having given ten 
days' previous notice of such intended sale, by affixing an adver
tisement of the articles to be sold at two or more public places in 
the town or county where the said goods or chattels were taken, or 
in the town or county where the owner of such goods or chattels may 
reside; and if the goods and chattels be not sufficient to satisfy the 
said warrant, the same may be levied upon the person of such offi
cer, who may be committed to prison, there to remain until dis
charged by due course of law. Notwithstanding the commitment 
of such officer, or if he abscond, or if goods and chattels cannot be 
found sufficient to satisfy the said warrant, the marshal or his deputy 
may and shall proceed to levy and collect the sum which remains 
due by such delinquent officer, by the distress and sale of the goods 

80 "The account having been once stated and settled at the treasury department, 
the law invests the auditor with no power to open and resettle it, of his own mere 
authority. The act creates a special and limited jurisdiction, and after the accounts 
of any of the cla,ss of officers on whom it was intended to act rn 66) have been a.d
ju.sted, however erroneously, that special jurisdiction is functus officio, and any process 
issued upon a resettlement of such accounts is absolutely null and void. Nobody 
doubts the power of the auditor to settle the accounts of the public officers from time 
to time, as they shall fa.ii to account, or pay, any sums accruing after previous settle· 
ment; the objection is, to resettling an account once settled, and which must have 
imported to have been a full and final settlement at the time when ma.de; for the law 
requires that to be done."-Ex pa.rte Randolph, 9 l'eters (note), 14, 15. 

(a.) The statement or certificate of the account cannot be viewed as a judgment, 
nor the warrant which coerces payment as judicial process. They must be viewed as 
mere ministerial acts performed by mere ministerial a.gents. They cannot be other· 
wise sustained; and the genera.I principle of construction requires that the authority 
vested by the a.ct shall be strictly construed. It does not reach all public debtors and 
has designated especially rn 66) those for whom it is intended.-lbid., 19-21. 
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and chattels of the surety or sureties of such officer, having given 
ten days' previous notice of such intended sale, by affixing an ad
vertisement of the articles to be sold at two or more public places 
in the town or county where the said goods or chattels were taken, 
or in the town or county where the owner of such goods or chattels 
resides. And the amount due by any such officer as aforesaid shall 
be, and the same is hereby declared to be, a lien upon the lands, 
tenements, and hereditaments of such officer and his sureties, from 
the date of a levy in pu~suance of the warrant of distress issued 
against him or them, and a record thereof made in the office of the 
clerk of the district court of the proper district, until the same shall 

. be discharged according to law. And for want of goods and chat
tels of such officer, or his surety or sureties, sufficient to satisfy any 
warrant of distress issued pursuant to the provisions of this act, the 
lands, tenements, !nd hereditaments of such officer, and his surety 
or sureties, or so much thereof as may be necessary for that pur
pose, after being advertised for at least three weeks in not less than 
three public places in the county or district where such real estate 
is situate, prior to the time of sale, may and shall be sold by the 
marshal of such district or his deputy; and for all lands, tenements, 
or hereditaments sold in pursuance of the authority aforesaid, the 
conveyance of the marshals or their deputies, executed in due form 
of law, shall give a valid title against all persons claiming under 
such delinquent officer, or his surety or sureties. And all moneys 
which may remain of the proceeds of such sales, after satisfying 
the said warrant of distress, and paying the reasonable costs and 
charges of the sale, shall be returned to such delinquent officer or 
surety, as the case may be.-Sec. 2, May 15, 1820, chap. 107. 

69. From and after the 30th day of September next, if any offi
cer81 employed, or who has heretofore been employed, in the civil, 
military, or naval departments of the government, to disburse the 
public money appropriated for the service of those departments, re
spectively, shall fail to render his accounts, or to pay over, in the 
manner, and in the times, required by law, or the regulations of the 
department to which he is accountable, any sum of money remain
ing in the hands of such officer, it shall be the duty of the first or 
second comptroller of the treasury, as the case may be, who shall 

. 31 This e.ot e.pplies only to those officers whose regular duty it is to receive e.nd 
d1sb~rse the public money, who are appointed for that purpose, and who are required 
to give bonds for the faithful discharge of their duties. Judicial proceedings must be 
had as against any other officer into whose hands e.ny public money may be in trusted.
Ex parte Randolpk, II Peters (note), 20, 21. See also note 30 a. 
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be charged with the revision of the accounts of such officer, to cause 
to be stated and certified, the account of such delinquent officer, to 
the agent of the treasury, who is hereby authorized and required 
immediately to proceed against such delinquent officer, in the man
ner directed in the preceding section, all the provisions of which are 
hereby declared to be applicable to every officer of the government 
charged with the disbursement of the public money, and to their 
sureties, in the same manner, and to the same extent, as if they had 
been described and enumerated in the said section. Provided nev
ertheless, That the said agent of the treasury, with the approbation 
of the secretary of the treasury, in cases arising under this or the 
preceding section, may postpone for a reasonable time the institu
tion of the proceedings required by this act, where, in his opinion, 
the public interest will sustain no injury by such postponement.3

'

Sec. 3, ibid. 
70. If any person33 should consider himself aggrieved by any 

warrant issued under this act, he may prefer a bill ·of complaint to 
any district judge 34 of the United States, setting forth therein the 
nature and extent of the injury of which he complains; and there
upon the judge aforesaid may, if in his opinion the case requires it, 
grant an injunction 35 to stay proceedings on such warrant alto
gether, or for so much thereof as the nature of the case requires; 
but no injunction shall issue till the party applying for the same 
shall give bond, and sufficient securit.y, conditioned for the perform
ance of such judgment as shall be awarded against the complainant, 
in such amount as the judge granting the injunction shall prescribe, 
nor shall the issuing of such injunction in any manner impair the 
lien produced by the issuing of such warrant. And the same pro
ceedings shall be had on such injunction as in other cases, except 
that no answer shall be necessary on the part of the United States; 
and if, upon dissolving the injunction, it shall appear to the satis
faction of the judge who shall decide upon the same, that the appli

· s2 This section is not modified by a.ct of January 25, 1828 [~ 70].-Second Comp
troller, § 1249. · 

33 "The character of the individual against whom the warrant may be issued is 
entirely disregarded by this part of the act. Be he whom he may, an officer or not an 
olli~er, a debtor or not a debtor; if the warrant be levied on his person or property, 
he is to appeal to the laws of his country, and to bring his case before the district 
judge to be adjudicated by him."-United State• v. Jtiourae, II Peters, 31. 

34 This power is conferred upon the district court, not upon the judge as an indi
vidual.-Porter v. United States, 3 Paine, 313. But see 6 Peters, 493, 4~4. 

S5 The jurisdiction of the district court is complete, and its decision final. The 
judgment is consequently a bar to any subsequent action on the account which formed 
the subject-matter of the warrant. See 9 Peters, 32. The injunction may be granted 
or dissolved by the judge, either in or out of court.-Sec. 5, same act. 
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cation for the injunction :was merely for delay, in addition to the 
lawful interest which shall be assessed on all sums which may be 
found due against the complainant, the said judge is hereby author
ized to add such damages as that, with the lawful interest, it shall 
not exceed the rate of ten per cent. per annum on the principal 
sum.-Sec. 4, May 15, 1820, chap. 101. 

71. If any person shall consider himself aggrieved by the decision 
of such judge, either in refusing to issue the injun.ction, or, if 
granted, on its dissolution, it shall be competent for such person to 
lay a copy of the proceedings had before the district judge before a 
judge of the Sµpreme Court,86 to whom authority is hereby given, 
either to grant the injunction or permit an appeal, as the case may be, 
if, in the opinion of such judge of the Supreme Court, the equity of 
the case requires it; and thereupon the same proceedings shall be 
bad upon such injunction in the circuit court as are prescribed in the 
district court, and subject to the same conditions in all respects 
whatsoever.-Sec. 6, ibid. 

72. No money hereafter appropriated shall .be paid to any person, 
for his compensation, who is in arrears to the United States, until 

. such person shall have accounted for, and paid into the treasury, all 
sums for which he may be liable. Provided, That nothing herein 
contained shall be construed to extend to balances arising solely 
from the depreciation of treasury notes received by such person, to 
be expended in the public service; but in all cases where the pay 
or salary of any person is withheld, in pursuance of this act, it 
shall be the duty of the accounting officers, if demanded by the 
party, his agent or attorney, to report, forthwith, to the agent of 
the treasury department, the balance due; and it shall be the duty 
of the said agent, within sixty days thereafter, to order suit to be 
commenced against such delinquent and his sureties.37-January 25, 
1828, chap. 2 • 

• 36 '.'As this special mode is pointed out, by which an appeal from the decision of the 
district judge to the circuit court may be taken, it negatives the right to an appeal in 
any other manner. No provision is made for an appeal by the government, (and] of 
course, none was intended to be given it.''-United States v. Nour•e, 6 Peters, 493, 495. 

37 STOPPAGES OF PAY.-The second comptroller holds that this act does not derogate 
from that in~ 66 (see Digest, e1249); that under the act of 1828 "it is within the 
power and made the duty of the second comptroller to direct the paymaster-general 
to _stop the officer's pay who is in arrears to the United States;" and that" it is the 
umform and correct practice for the auditor to report the circumstances of the indebt
edness to the comptroller, who, if the facts reported seem sufficient, is bound to take 
the necessary steps to cause to be withheld the officer's compensation" (e 528, ibid.). 
:f!:e holds also that" if by act of January 25, 1828, the United States is under obliga
~ion_to commence suit in all cases of stoppage on the demand of the party whose pay 
Is withheld under that law, yet it does not create the converse obligation to stop an 

1 
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FRAUDS AND E'.\IBEZZLE'.\IENTS. 

73. Every officer who shall be convicted before a court-martial, 
of having embezzled or misapplied any money, with which he may 
have been intrusted for the payment of the men under bis com
mand, or for enlisting men into the service, or for other purposes, iC 
a commissioned officer, shall be cashiered and compelled to refund 
the money; if a non-commissioned officer, shall be reduced to the 
ranks, be put under stoppages until the money be made good, and 
suffer such corporeal punishment as such court-martial shall direct.18 

-39th Article of War, April 10, 1806. 
74. All officers and other personi!, charged by this act, or any 

other act, with the safe-keeping, transfer, and disbursement of the 
public moneys, other than those connected with the post-office de
partment, are hereby required to keep an accurate entry of each 
sum received, and of each payment or transfer. And if any one 
of the said offi.cers,89 or of those connected with the post-Dffice de
partment, shall convert to his own ni!e, in any way whatever, or 
shall use, by way of in vestment in any kind of property or mer
chandise, or shall loan, with or without interest, or shall deposit in 
any bank, or shall exchange for other funds, except as allowed by 
this act, any portion of the public moneys intrusted to him for safe
keeping, disbursement, transfer, or for any other purpose, every such 

officer's pay, whenever he may choose to demand that a suit should be instituted 
against him to recover a balance claimed by the United States" (21257); and that 
"when the pay of an officer is stopped to meet his liability to the government, he 
should be credited the amount as of the time it becomes due, and not aa of the time 
his account is stated and settled by the auditor; and interest should be charged on 
tha balance only" (ii 1258). 

(a.) Officers of the treasury are authorized to withhold the pay of officers who are 
in default, when the time for accounting has actually passed, but not otherwise. If 
there be due any sum over the amount of default, it should not ba retained.--4 Opin· 
ions, 33, 316. 

( b.) Tha treasury department has the right to deduct the p&y of an officer by setting 
it off against a balance reported against him upon a settlement of accounts: "The 
United States possess the genera.I right to apply all sums due for such pay and emoln
ments, to the eitinguishment of any balance due to them by the defenda.nt on any 
other account, wbethar owad by him as a private individual, or aa chief engineer. It 
is but the exercise of the common right, which belongs to every creditor, to apply the 
unappropriated moneys of his debtor, in his hands, in eitinguishment of the deota due 
him."-Gratiot v. United State•, li> Peters, 370. 

&; This article is perhaps moJ.itied, or supplied by the a.cts of 18-16 and 1863. See 
'f 'f 74, 76-78, Sil, and note 44. 

89 This a.ct applied only to persons invested by some act of Congress with the Iega.l 
possession of public money, not to clerks, workmen, and other subordinates, who, not 
having been intrusted with such possession, could be punished for felonious conver
sion.- United ::itate• v. Hutchi•o11, 7 Penn. Law Jo1Una.l.. 365. 

The act am braces only the embezzlement of public money ( 7 Opinions, 13), and does 
not apply to a commanJing officer, who, requiring a disb1Using orlicer to p&y him more 
woney than is due, fails to account therefor.-lbiJ., S2. 

http:defenda.nt
http:direct.18
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act shall be deemed and adjudged to be an embezzlement of 
so much of the said moneys as shall be thus taken, converted, 
invested, used, loaned, deposited, or exchanged, which is hereby de
clarecl to be a felony, and any failure to pay over or to produce the 
public moneys intrusted to such person shall be held and taken to 
be prima facie evidence of such embezzlement. And if any officer 
charged with the disbursements of public moneys shall accept, or 
receive, or transmit to the treasury department to be allowed in his 
favor, any receipt or voucher from a creditor of the United States, 
without having paid to such creditor, in such funds as the said 
officer may have received for disbursement, or such other funds as 
be may be authorized by this act to take in exchange, the full amount 
specified in such receipt or voucher, every such act shall be deemed 
to be a conversion by such officer to his own use of the amount 
specified in such receipt or voucher ;0 and any officer or agent of 
the United States, and all persons advising or participating in such 
act, being convicted thereof before any court of the United States, 
of competent jurisdiction, shall be sentenced to imprisonment for a 
term of not less than six months nor more than ten years, and to a 
fine equal to the amount of the money embezzled. And, upon the 
trial of any indictment against any person for embezzling public 
money under the provi'sions of this act, it shall be sufficient evi
dence, for the purpose of showing a balance against such person, to 
produce a transcript from the books and proceedings of the treasury, 
as required in civil cases, under the provisions of the act'1 entitled 
"An act to provide more effectually for the settlement of accounts 
between the United States and receivers of public money," ap
proved March 3, 1797. And the provisions of this act shall be so 
construed as to apply to all persons charged with the safe-keeping, 
transfer or disbursement of the public money, whether such persons 
be indicted as receivers or depositaries of the same ; and the refusal 
of such person, whether in or out of office, to pay any draft, order, 
or warrant, which may be drawn upon him by the proper officer of 
the treasury department, for any public money in his hands belong
ing to the United States, no matter in what capacity tlre same may 
have been received or may be held, or to transfer or disburse any 
such money promptly, upon the legal requirement of any authorized 
officer of the United States, shall. be de.emed and taken, upon the 

411 See also , , 77, SO. . 
41 This reference is to law in , 62. As to the effect of a treasury transcript on the 

trial of an indictment for embezzlement, see United Statu v. Fors9the, 6 McLean, 584, 
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trial of any indictment against such person for embezzlement, as 
pdma facie evidence of such embezzlement.-Sec. 16, August 6, 
1846, chap. 90. 

75. No officer of the United States shall either directly or indi
rectly sell or dispose to any person or persons, or corporations, 
whatsoever, for a premium, any treasury note, draft, warrant, or 
other public security, not bis private property; or sell or dispose of 
the avails or proceeds of such note, draft, warrant, or security, in his 
hands for disbursement, without making return of such premium, and 
accounting therefor by charging the same in bis accounts to the 
credit of the United States; and any officer violating this section 
shall be forthwith dismissed from office.-Sec. 21, ibid. 

76. If any officer who is or may hereafter be charged with the 
payment of any of the appropriations made by this or any other act 
of Congress shall pay to any clerk, or other employee of the United 
States, a sum less than that provided by law, and require such em
ployee to receipt or give voucher for an amount greater than that 
actually paid to and received by him, such officer ·thus acting shall 
be deemed guilty of embezzlement, shall be fined in a sum double 
the amount so withheld from any employee of government, and shall 
be imprisoned for the term of two years, and may be prosecuted and 
punished in any court of the United States having jurisdiction for 
the trial of such offenses, in the district where such offense shall be 
committedY-Sec. 4, l\Iarch 3, 1853, chap. 104. 

77. It shall be the duty of each and every person who shall 
have moneys of the United States in his hands or possession, to pay 
the same to the treasurer, the assistant treasu.rer, or public deposi
tary of the United States, and take his receipt for the same in dupli
cate, and forward one of them forthwith to the secretary of the 
treasury; and for a failure to make such deposit, when required by 
the secretary of the treasury or any other department or the account
ing officers of the treasury, the person so failing shall be held guilty 
of the crime of embezzlement and subject to the punishment for that 
offense provided in the act to which this is an amendment.43-Sec. 
3, March 3, 1851, chap. 114. 

78. That any person'in the land or naval forces of the United 
States," or in the militia in actual service of the United States, in 

42 See , 78 and note 44• 

.a Which see in , 74. 

u Sec. 9 of this act enacts: "That all acts and parts of acts inconsistent with or 

repugnant ~o any of the provi~ions of this act are hereby repealed, saving, however, 
and exceptmg any and all suits or prosecutions now commenced pending, and all 
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time of war, who shall make or cause to be made, or present or 
cause to be presented for payment or approval to or by any person 
or officer in the civil or military service of the United States, any 
claim upon or against the government of the United States, or any 
department or officer thereof, knowing such claim to be false, ficti
tious, or fraudulent; any person in such forces or service, who shall, 
for the purpose of obtaining, or aiding in obtaining, the approval or 
payment of such claim, make, use, or cause to be made or used, any 
false bill, receipt, voucher, entry, roll, account, claim, statement, certifi
cate, affidavit, or deposition, knowing the same to contain any false 
or fraudulent statement or entry; any person in said forces or serv
ice who shall make or procure to be made, or knowingly advise 
the making of any false oath to any fact, statement, or certificate, 
voucher or entry, for the purpose of obtaining, or of aiding to obtain, 
any approval or payment of any claim against the United States or 
any department or officer thereof; any person in said forces or service 
who, for the purpose of obtaining, or enabling any other person to 
obtain, from the government of the United States, or any department 
or officer thereof, any payment or allowance, or the approval or sig
nature of any person in the military, naval, or civil service of the 
United States, of or to any false, fraudulent, or fictitious claim, shall 
forge or counterfeit, or cause or procure to be forged or counterfeited, 
any signature upon any bill, receipt, voucher, account, claim, roll, 
statement, affidavit, or deposition; and any person in said forces or 
service who shall utter or use the same as true or genuine, knowing 

rights of suit or prosecution under any prior act of Congress, on account of the doing 
or committing of any act hereby prohibited; and all rights and claims which the 
United States, or any person or persons, now have, growing out .of such prior a.ct; all 
which pending suits and prosecutions shall proceed and be determined, and all which 
rights and claims shall remain aud be as valid and effectual as if this present act had 
not been passed; nor shall this act be so construed as in any way to impair or affect 
the obligation, duty, or liability of any person who now is or shall hereafter become the 
surety of any person contracting with the United States, or any officer or agent thereof; 
but every such surety shall be liable and answerable for the default of his principal in 
th~ s~me manner as if this act had not been passed, save to the extent to which his· 
prmc1pal has performed the contract, or, if damages had been so recovered, to the 
extent of one-half of the damages so recovered and paid; which last amount may be 
shown in reduction of damages in any suit brought against the principal and surety, 
or principals and sureties, on their contract." Query, how far the acts cited in f , 
5,1, 52, 53, 73, 74, 76, 749, are" inconsistent with, or repugnant to, any of the provi
sions of this act"-ofl863? See also Chap. xxviii., f 953. 

The act extends also to persons not in the military service, who shall do any of the 
·acts prohibited in this paragraph. See its 3d section in note 48. 

(a.) Ab•traction of Vouchers.-The ta.kin~ without authority, from any place of 
deposit, any paper prepared, fitted, or intended to be used to procure the payment of 
money from, or allowance of claim against, the government, punish&ble by imprison
ment for not more than ten years or fine not exceeding ten thousand dollars. See seo, 
7, February .5, 1867, chap. 26. 
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the same to have been forged or counterfeited ;45 any person in said 
forces or service who shall enter into any agreement, combination, 
or conspiracy to cheat or defraud the government of the United States, 
or any department or officer thereof, by obtaining, or aiding and 
assisting to obtain, the payment or allowance of any false or fraudu
lent claim; any person in said forces or service who shall steal, em
bezzle, or knowingly and willfully misappropriate or apply to his 
own use or benefit, or who shall wrongfully and knowingly sell, 
convey, or dispose of any ordnance, arms, ammunition, clothing, sub
sistence stores, money, or other property of the United States, fur
nished or to be used for the military or naval service of the 'United 
States;" any contractor, agent, paymaster, quartermaster, or other 
person whatsoever in said forces or service, having charge, posses
sion, custody, or control of any money or other public property, used 
or to be used in the military or naval service of the United States, 
who shall, with intent to defraud the United States, or willfully to 
conceal such money or other property, deliver or cause to be deliv
ered to any other person having authority to receive the same any 
amount of such money or other public property less than that for 
which he shall receive a certificate or receipt; any person in said 
forces or service who is or shall be authorized to make or deliver 
any certificate, voucher, or receipt, or other paper certifying the re· 
ceipt of arms, ammunition, provisions, clothing, or other public 
property so used or to be used, who shall make or deliver the same 
to any person without having full knowledge of the truth of the 
facts stated therein, and with intent to cheat, defraud, or injure the 
United States; any person in said forces or service who shall know
ingly purchase or receive, in pledge for any obligation or indebtedness, 

45 For penalties for forging, etc., bids, proposals, guarantees, official bonds, etc., see 
act of April 5, 1866, eha.p. 24. 

•s This a.ct seems to supply sec.16, a.ct of April 30, 1'/'90, which, as a.mended by sec. 4, 
act of August 23, 1842, enacted that: "If any person or persons, having at any time 
hereafter the charge or custody of any arms, ordnance, munition, shot, powder, or 
habiliments of war belonging to the United States, or of any victuals provided for the 
victualing of any soldiers, gunners, marines, or pioneers, shall for any lucre or gain, 
or wittingly, advisedly, and of purpose to hinder or impede the service of the United 
States, embezzle, purloin, or convey away any of the said arms, ordnance, munition, 
shot or powder, habiliments of war, or victuals, that then, and in every of the cases 
aforesaid, the person or persons so offending, their counselors, aiders and a.bettors 
(knowing of and privy to the offenses aforesaid), shall, on conviction, be punished by 
fine not exceeding one thousand dollars, or by imprisonment not exceeding one year, 
or by both, according to the nature and aggravation of the offense." (See also , ~ 
61-53.) But the act of March 2, 186'/' (chap. 193), enacte that: "If any person shal1 
rob another of any kind or description of personal property belonging to the United 
States, he shall, on conviction, be punished by fine not exceeding five thousand dollars, 
or by imprisonment at ha.rd labor, not less than one, nor more than ten yea.rs, or by 
both at the discretion of the court." 
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from any soldier, officer, or other person called into or employed in 
said forces or service, any arms, equipments, ammunition, clothes, 
or military stores, or other public property, such soldier, officer, or 
other person not having the lawful right to pledge or sell the same, 
-shall be deemed guilty of a criminal offense, and shall be subject to 
the rules and regulations made for the government of the military 
and naval forces of the United States, and of the militia when called 
into and employed in the actual service of the United States in time 
of war, and to the provisions of this act.'7 And every person so 
offending may be arrested and held for trial by a court-martial, and 
if fonnd guilty shall be punished by fine and imprisonment, or 
such other punishment as the court-martial may adjudge, save the 
punishment of death.-Sec. 1, March 2, 1863, chap. 67. 

79. '!'hat any person heretofore called or hereafter to be called 
into or employed in such forces or service, who shall commit. any 
violation of this act and shall afterwards receive his discharge, or be 
dismissed from the service, shall, notwithstanding such discharge or 
dismissal, continue to be liable to be arrested and held for trial and 
sentence by a court-martial in the same manner and to the same 
extent as if he had not received such discharge or been dismissed.48 

-Sec. 2, March 2, 1863, chap. 67. 
•80. '!'hat if any disbursing officer of the United States shall 

deposit any public money intrusted to him in any place or in any 
manner, except as authorized by law, or shall convert to his own 
use in any way whatever, or shall loan, with or without interest/9 

47 See also ,- , 59, 'TIS, and note 48. · 
48 And (by seo. 3, same act) "Any person not in the military or naval forces of the 

United States, nor in the militia called into or actually employed in the service of the 
United States, who shall do or commit any of the acts prohibited by any of the fore
going provisions of this act [, 78], be shall forfeit and pay to the United States the 
sum of two thousand dollars, and, in addition, double the amount of damages which 
the United States may have sustained by reason of the doing or committing such act, 
together with the costs of suit; and such forfeiture and damages shall be sued for in 
the same suit, and every such person shall in addition thereto, on co11viction in any 
court of competent jurisdiction, be punished by imprisonment not less than one nor 
more than ti ve years, or by fine of not less than one thousand dollars, and not more than 
five thousand dolhi.rs." 

(a.) The 88tb Article of War(, 630) applies to offenses under the act cited in,,
78, 79.-Attorney-general, June 12, 1872. · 

(b.) Secs. 4, 5, 6, &nd 7 provide for the prosecution of civilians violating any of 
the provisions of the aot. The district courts have jurisdiction. It is the duty of 
the United States district attorney to inci.uire into, and prosecute for, violations of the 
aot; but any person may bring suit for himself or on behalf of the United States; and 
all suits must be commenced within six years from commission of the act. 

'9 And seo. 3 of same e.ct enacts: "That if any banker, broker, or any person, 
not ~n authorized depositary of public moneys, shall knowingly receive from any dis
burs~ng officer, or collector of internal revenue, or other agent of the United States, any 
pubho money on deposit or by way of loan or aooommodation, with or without interest, 

http:dolhi.rs
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or shall for any purpose not prescribed by law withdraw from the 
treasurer, or any assistant treasurer, or any authorized depositary, 
or shall for any purpose not prescribed by law50 transfer or apply 
any portion of the public money intrusted to him, every such act 
shall be deemed and adjudged an embezzlement of the money so 
deposited, converted, used, loaned, withdrawn, transferred, or applied, 
and every such act is hereby declared a felony, and upon conviction 
thereof shall be punished by imprisonment for a term not less than 
one year nor more than ten years, or by fine not more than the 
amount embezzled nor less than one thousand dollars, or by both 
such fine and imprisonment, at the discretion of the court.-Sec. 2, 
.June 14, 1866, chap. 122. 

81. That if any person or persons shall, directly or indirectly, 
promise, offer, or give, or cause or procure to be promised, offered, 
or given, any money, goods, right in action, bribe, present, or reward, 
or any promise, contract, undertaking, obligation, or security for the 
payment or delivery of any money, goods, right in action, bribe, 
present, or reward, or any other valuable thing 'whatever to any 
officer of the United States, or person holding any place of trust or 
profit, or discharging any official function under, or in connection 
with, any department of the government of the United States, 
after the passage of this act, with intent to influence his. decision or 
action on any question, matter, cause, or thing which may then be 
pending, or may by law be brought before him in his official 
capacity, or in his place of trust or profit, or with intent to influence 
any such officer or person to commit, or aid or abet in committing, 
any fraud on the revenue of the United States, or to connive at or 
collude in, or to allow or permit, or make opportunity for the com
mission of any such fraud, and shall be thereof convicted, such per
son or persons so offering, promising, or giving, or causing, or pro
curing to be promised, offered, or given any such money, goods, 

or otherwise than in payment of a debt against the United States; or shall use, transfer, 
conve~t, appropriate, or apply any portion of the publio money for any purpose not 
prescribed by lfl.W; or shall counsel, aid, or abet any disbursing officer or collector of 
internal revenue or other agent of the United States in so doing, every such act shall 
be deemed and adjudged an embezzlement of the money so deposited, loaned, trans
f~rred, used, converted, appropriated, or applied; and any president, cashier, teller, 
director, or other officer of any bank or banking association who shall violate any of 
the provisions of this act shall be deemed and adjudged guilty of embezzlement of 
public money, and punished as provided in sec. 2 of this act." 

50 Public funds in the hands of disbursing officers, thoua-h due and payable to an 
individual for services to the government, cannot be attach;d under State process, and 
when a State affirms the validity of such an attachment an appeal may be had, on writ 
of error, to the Supreme Court of tho United States.-Bitchanan v. Alexander, 4 Howard, 
2Q. See also 3 Opinions, 718; 5 ibid., 759; and 10 ibid., 120. 
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right in action, bribe, present, or reward, or any promise, contract, 
undertaking, obligation, or security for the payment or delivery of 
any money, goods, right in action, bribe, present, or reward, or other 
valuable thing whatever, and the officer or person who shall in any
wise accept or receive the same, or any part respectively, shall be 
liable to indictment in any court of the United States having juris
diction, and shall, upon conviction thereof, be fined not exceeding 
three times the amount so offered, promised, given, accepted, or 
received, and imprisoned not exceeding three years; and the person 
convicted of so accepting or receiving the same, or any part thereof, 
if an officer or person holding any such place of trust or profit, shall 
forfeit bis pffice or place ; and any person so convicted under this 
section shall forever be disqualified to bold any office of honor, trust, 
or profit under the United Statel:l.-Sec. 62, July 13, 1866, chap. 184. 

82. Any officer or clerk of any of the executive departments of 
the government, who shall be lawfully detailed to investigate frauds 
or attempts to defraud on the government, or any irregularity or 
misconduct of any officer or agent of the United States, shall have 
power to administer oaths to affidavits51 taken in the course of any 
such investigation.-:March 1, 1810, chap. 23. 

ESTI:.\IATES. 

83. It shall be the duty of the several heads of departments, in 
communicating estimates of expenditures and appropriations to 
Congress, and to any of the committees thereof, to specify, as nearly 
as may be convenient, the sources from which such estimates are 
derived, and the calculation.s upon which they are founded ; and in 
so doing, to discriminate between such estimates as are conjectural 
in their character, and such as are framed upon actual information 
and application from disbursing officers; and in communicating the 
several estimates, reference shall be given to the laws and treaties 
by which they are authorized, the dates thereof, and the volume, 
page, and section in which the necessary provisions are contained. 
-Sec. 14, A·ugust 26, 1842, chap. 202. 

84. Whenever, hereafter, in submitting to Congress the annual 
estimates from the several executive departments of the government, 
it shall be found that the usual items of such estimates vary mate
rially in amount from the appropriation ordinarily asked for the 
object named, and especially from the appropriation granted for the 

51 See also ~ ~ 133-135 and note 22. 



98 DIGEST OF ;.l/ILITARY LAWS. 

same objects for the year next preceding, and whenever new items 
not theretofore usual shall be introduced into such estimates for any 
year, the estimates shall be accompanied by minute and full ex
planations from the bead of the appropriate department, of all such 
variations and new items, setting forth the reasons and grounds 
upon which the amounts are required and the different items added; 
and whenever any such estimate, whether annual or special, shall 
ask an appropriation for any new specific expenditure, such as the 
construction of a fort, the erection of a custom-house, or other public 
building, or the construction of any other public work requiring a 
plan before the building or work can be properly completed, every 
such estimate shall be accompanied by a full plan and detailed esti
mates of the cost of the whole work; and all subsequent estimates 
for every such work shall give the original estimated cost, the aggre
gate amount theretofore appropriated for the same, and the amount 
actually expended thereupon, as well as the amount asked for the 
current year for which such estimates shall be made ; and whenever 
any such subsequent estimates shall ask for an appropriation for any 
such work beyond the original estimate of the cost, the full reasons 
for the ·excess, and the extent of the anticipated excess, shall . be 
also stated.-Sec. 2, June 17, 1844, chap. 105. 

85. That the provisions contained in the 2nd section of the act 
act entitled ".An act making appropriations for the civil and diplo
matic expenses of the government," approved the 17th day of June, 
1844, be required to be carried into effect in all particulars,52 any act 
in conflict therewith being hereby repealed ; and all estimates for the 
compensation of officers of the government authorized by law to be 
employed shall be based upon the expressed provisions of law, and 
not upon the authority of executive distribution thereof; and the 
act and section authorizing the same, with the volume and page 
where such authority may be found, shall be cited in each and all 
estimates respectively.-Sec. 8, March 3, 1855, chap. 175. 

86. Hereafter the estimates for the various executive departments 
shall designate not only the amount required to be appropriated for 
the next fiscal year, but also the amount of the outstanding appro
priation, inhere be any, which will probably be.required to be used 
for each particular item of expenditure.113-Sec. 2, June 2, 1858, 
chap. 82. 

5• See preceding paragraph. 
113 But all balances of appropriations (annual) are to be covered in to the treasury: 

see 'If 'If 93, 94. 
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APPROPRIATIONS. 

87. All warrants drawn by the secretary of the treasury, or of 
war, or of the navy, upon the treasurer of the United States, shall 
specify the particular appropriation or appropriations to which the 
same should be charged ; the moneys paid by virtue of such war
rants shall, in conformity therewith, be charged to such appropria
tion or appropriations, in the books kept in the office of the comp
troller of the treasury, in the case of warrants drawn by the secretary 
of the treasury, and in the books of the accountantsM of the war or 
navy department respectively, in the case of warrants drawn by the 
secretary of war or by the secretary of the navy; and the officers, 
agents, or other persons, who may be receivers of public moneys, 
shall render distinct accounts of the application of such moneys 
according to the appropriation or appropriations under which the 
same shall have been drawn; and the secretary of war and of the 
navy shall, on the 1st day of January, in each and every year,56 

severally report to Congress a. distinct account of the expenditure 
and application of all such sums of money as may, prior to the 30th 
day of September preceding, have been by them respectively drawn 
from the treasury in virtue of the appropriation law of the preceding 
year, and the sums appropriated by law for each branch of expendi
ture in the several departments shall be solely applied to the objects 
for which they are respectively appropriated, and to no other.68

Sec. 1, March 3, 1809, chap. 28. 
88. It shall be the duty of the secretaries of the war and navy 

departments to cause any balance of moneys drawn out of the trea
sury, which shall remain unexpended, after the object for which the 
appropriation was made shall be effected, to be repaid to the treasury 
of the United States; and such moneys, when so repaid, shall be 
carried to the surplus fund. 61-Sec. 1, May 1, 1820, chap. 52. 

89. It shall be the duty of the secretaries of the war and navy 
departments to lay before Congress, on the 1st day of February, 
of each year, ..a statement of the appropriations of the preceding 
year, for their departments respectively, showing the amount ap
propriated under each specific head of appropriation, the amount 

M These a.ccountants a.holished, and their duties transferred to the auditors, by act 
of March 3, 1811. 

66 But see~ 89, requiring report to be laid before Congress on tbe 1st day of February.
56 The last cla.use of this section (omitted above) authorized certain transfers of ap

propriations; but see 1f 92. 
67 See 1f 1f 93, 114. 

http:other.68
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expended under each, and the balance remaining unexpended, either 
in the treasury, or in the treasurer's hands, as agent of the war or 
navy departments, on the ~1st December preceding; and it shall be 
further the duty of the secretaries aforesaid to estimate the probable 
demands which may remain on each appropriation, and the balance58 

shall be deducted from the estimates of their departments, respectively, 
for the service of the current year; and accounts shall also be annu
ally rendered, in manner and form as aforesaid, exhibiting the s'ums 
expended out of the estimates aforesaid, and the balance, if any, 
which may remain on hand, together with such information con
nected with the same as shall be deemed proper. And whenever 
any moneys, appropriated to the departments of war or of the navy, 
shall remain unexpended in the hands of the treasurer, as agent of 
either of those departments, for more than two years after the ex
piration of the calendar year in which the act of appropriation shall 
have been passed, or to which it refers, it shall be the duty of the 
secretary of such department to inform the secretary of the treasury 
of the fact, and the secretary of the treasury shall thereupon cause 
such moneys to be carried to the account of the surplus fund. 59



Sec. 2, ibid. 
90. All moneys appropriated for the use of the war. and navy 

departments shall, from and after the day and year last aforesaid,60 

be drawn from the treasury, by warrants of the secretary of the 
treasury, upon the requisitions of the secretaries of those depart
ments, respectively, countersigned by the second comptro1Ier of the 
treasury, and registered by the proper auditor.61-Sec. 3, May 1, 
1822, chap. 90. 

91. All proceeds of sales of old material, condemned stores, sup
plies, or other public property, of any kind, shall hereafter be de
posited and covered into the treasury as miscellaneous receipts, on 
account of "proceeds of government property," and shall not be 
withdrawn or applied except in consequence of a subsequent appro
priation made by law; and a detailed statement of all such proceeds 
of sales shall be included in. the appendix to the book of estimates. 
But this section shall not be held to repeal the existing authority 
of law in relation to . • the sale of commissary stores to the 

68 But see requirement that balances of appropriations be turned into the treasury, 
, ~ 93, 94. 

69 Remainder of this section supplied by proviso in , 92, a.nd last clause of~ 94. 
60 Viz., June 30, 1822. 
6! This act repealed so much of the act of March 3, 1817 (chap. 45, sec. 7), as con· 

stituted the treasurer disbursing agent for the war and navy departments. 
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officers of the army. And it shall· be the duty of the register of 
the treasury to furnish to the proper accounting officers copies of 
all warrants covering such proceeds, where the same may be neces
sary in the settlement of accounts in their respective offices.62 • 

-Sec. 5, :May 8, 1872, chap. 140. 
92. That so much of the first section of the act of :March 3, 

1809, entitled "An act further to amend the several acts for the 
establishment and regulation of the treasury, war, and navy depart
ments," as authorizes the President, on the application of the sec
retary of any department, to transfer the moneys appropriated for a 
particular branch of that department to another branch of expendi
ture in the same department, be and the same is hereby repealed; 
and all acts or parts of acts authorizing such transfers of appropria
tions be and the same are hereby repealed, and no money appro
priated for one purpose shall h~reafter be used for any other purpose 
than that for which it is appropriated.63-Sec. 2, February 12, 1868, 
chap. 8. · 

93. All balances of appropriations contained in the annual ap· 

82 This section "shall not be held to apply to materials, stores, or supplies sold to 
officers and soldiers of the army or to exploring or surveying expeditions authorized 
by law, and said section shall not be held to repeal such part of paragraph 1032, 
Revised Army Regulations of 1863, as provides that expenses of sales of military 
stores or supplies regularly condemned will be paid from their proceeds." See amend
atory act, June 8, 1872, chap. 348. 

(a.) An act of March 3, 1849, had required that the gross amount of money received 
from sales of public lands and from all miscellaneous sources, for the use of the United 
States, should "be paid by the officer or agent receiving the same into the treasury 
of the United States at as early a day as practicable, without any abatement or deduc
tion on account of salary, fees, costs, charges, expenses, or claims of any description 
whatever." But the act' of September 28, 1850 (chap. 78, sec. 3), enacted" that the 
moneys which may be received by the proper officers of the army from the sales of 
subsistence, military stores, and other supplies, be and they are hereby exempted 
from the operations of "-the said act of 1849. 

Under the act of 1850, disbursing officers were sometimes authorized to retain and 
disburse moneys received from sales of property, without depositing it in, and then 
drawing it from, the treasury. The act of July 12, 1870 (, 95), w.e.s doubtless intended 
to prohibit this practice. 

(b.) "The secretary of war directs all disbursing officers of the war department, 
upon depositing moneys received from the sales of property, or otherwise, to designate 
as near as possible upon the certificate of deposits tbe fiscal year to which such credit 
shall apply; that is, to credit the appropriation for the fiscal year during which the 
moneys were originally dre.wn."-Adjutant-general, July 6, 1871, See also G. 0. No. 
68, A.-G. O., 1871. . 

63 This section repealed a clause of sec. I, March 3, 1809 (omitted from ~ 87); sec. 5, 
May 1, 1820; see. 2, July 2, 1836; act of April 6, 1838; seci. 23, August 26, 1842; sec. 2, 
~":rch 3, 1843; and sec. 2, August 31, 1852. This act of 1852 was similar in its pro
vmons to above section, but provided that nothing therein contained should be con
strued to "prevent the President from authorizing appropriations for the subsistence 
of the army, for forage, for the medical and hospital department, and for the quarter
master's department, to be applied to any other of the above-mentioned branches of 
expenditure in the same department, and appropriations me.de for a specific object for 
one fiscal year shall not be transferred to any other object, after the expiration of that 
year." 

http:offices.62
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propriation bills, and made specifically for the service of any fiscal 
year, and remaining unexpended at the expiration of such fiscal 
year, shall only be applied to the payment of expenses properly in. 
curred during that year, or to the fulfillment of contracts properly 
made within that year; and such balances not needed for the said 
purposes shall be carried to the surplus fund.M Provided, That this 
section shall not apply to appropriations known as permanent or 
indefinite appropriations.-Sec. 5, July 12, 1810, chap. 251. 

94. All balances of appropriations which shall have remained 
on the books of the treasury without being drawn against in the 
settlement of accounts for two years from the date of the last ap
propriation made by law shall be reported by the secretary of the 
treasury to the auditor of the treasury whose duty is to settle ac
counts thereunder, and the auditor shall examine the books of bis 
office, and certify to the secretary whether such balances will be re
quired in the settlement of any accounts pending in his office; and 
if it shall appear that such balances will not be required for this 
purpose, then the secretary may include such balances in his war
rant, whether the head of the proper department shall have certified 
that it may be carried into the general treasury or not. But no 
appropriation for the payment of the interest or principal of the 
public debt, or to which Congress may h!l.ve given a. longer duration 
of law, shall be thus treated.-Sec. 6, ibid. 

95. It shall not be lawful for any department of the government 
to expend in any one fiscal year any sum in excess of appropria· 
tions made by Congress for that fiscal year, or to involve the 
government in a·ny contract for the future payment of money in 
excess of such appropriations.-Sec. 1, ibid. 

CONTRACTS. 

96. All purchases, and contracts for supplies or services for the 
military and naval service of the United States, shall be made by 
or under the direction of the chief officers of the departments of 
war-and the navy, respectively.65-Sec. 3, July 16, 1198, chap. 85. 

M Prior to the passing of this act it had been customary to apply appropriations, or 
balances thereof, made in any one year, for any continuous contract ~r other service 
of the government, to the same purposes during succeeding years, and no balance 
lapsed into the surplus fund until the particular object of the appropriation had been 
consummated. · 

65 THE POWER TO HAKE OONTRACTS.-Prior to the passing of this act" all purchases 
and contracts for supplying the army with provisions, clothing, supplies in the 
quartermaster's department, military stores, Indian goods, and all other supplies, or 
articles for the use of the department of war,'' were to be made by or under the direc
tion of the treasury department. (Sec. 5, May B, 1792.) These purchases were made 
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97. It shall be lawful for the secretary of war to cause to be pro
vided, in each and every year, all clothing, camp utensils, and equi

(by act of February 23, 1795) through the agency of a "purveyor of public supplies," 
who was by above act(, 96) placed, so far as military purchases were concerned,. 
under the control of the secretary of war; and who was superseded by the appoint
ment of a" commissary-general of purchases." See note 19 a, and Chap. viii., notes. 

(a.) Tb,supervisory control of the secretary of war is reiterated in the acts author
izing the quartermaster-general(,, 225, 226 ), the commissary-general of subsistence 
(~ 262), the surgeon-general (Chap. x., note 1 a), the chief of engineers(~, 6, 375, 379), 
and the chief of ordnance " , 405, 407) to make contracts and purchases for their 
respective departments. See also, 4. And for regulations governing, see G. 0. No. 
97, A.-G. 0., 1867, and G. O. No. 57, ibid., 1871; but, in cases of necessity, a com
manding general may order the purchase of all such articles as may be requisite to 
the military service of the United States. Chap. Tiii., , 226. . 

(b.) "The power to bind the government by contract can only be exercised by those 
officers whom Congress bas constituted its agents, either by the express words of a 
statute, or by necessary legal implication; yet where a person has parted with his 
property for a lawful purpose, which has been.received and used by the proper agents 
of the government in the necessary service of the government, there the owner may 
recover for its actual value."-Reeside v. United States, 2 Nott & Huntington, 33. 

(c.) A commanding general has no right to appoint a civilian as purchasing a.gent 
for the government, nor to invest him with discretion to make contracts, nor to trans
fer to him the responsibility which the law imposes on military officers of the supply 
departments. Nor has such agent the power to bind the government.-Jbid., 30-33. 

(d.) "In reference to the relations of commanding and subaltern officers to the 
United States and the public, in the matter of contracts, the analogies of the laws 
applicable to general and special agents will best illustrate our opinion. Ordnance 
officers, quartermasters, and commissaries of subsistence are special agents, author
ized to perform specific duties only; a. general in command of a. department is a gen
eral agent, with larger powers and authorized to use discretion in their application. 
By usage and common understanding, he is empowered to perform all the duties of the 
special agents, and has direct authority over them; at his bidding they go and come, 
do and undo. He makes and unmakes, at least for the time being; nor is it supposed 
that his powers are precisely limited by the words of his commission. His powers are 
better known by the character in which he is held out to the world, which is generally 
understood to be without much limit as to authority, and its exercise to any needful 
extent is always sustained. The authority of a general a.gent as to the public, says 
Parsons, in his work on Contracts, 'may be regarded by them as measured by the 
usual extent of his general employment.' Now, what employment of a commander of 
11 department is more general or necessary than that of equipping his soldiers for the 
field? If other ways a.re not provided, the public will and does understand that he 
may do this by purchase, or in any other proper ma.nner."-Stevena v. United States, 
2 Nott & Huntington, 101. See also note 67 ab, and, 226. 

(e.) APPROVAL OF CO:-iTRACTs.-When there is no stipulation as to the time and 
manner in which an approval should be made, it may be evidenced in any way which 
would satisfy the mind that the contract was acceptable to those who, by its terms, were 
to pass upon it.- Wilder v. United States, 5 Nott & Huntington, 473. See also 
clause k of this note• 
. (j.} TRANSPORTATION CONTRACTS.-" Where a written agreement for the transporta

tion ?f army supplies specifies no period of duration, but by different enumerated rates 
for d1_fferent months covers one year of service, the contractors may, subsequently, at 
a~y time, decline to continue the sen•ice, and may then enter into a new agreement 
w~th the quartermaster in charge, fixing a. different rate for the same services, not
withstanding that they have continued to act for a long time under the written agree
ment and seek. to terminate it in the midst of a year.-Syllabus, in Wilder's case, 5 
Nott & Huntington, 462. · 
· (_g.) "Whe_re a. claimant enters into a contract with the government for the transpor

tat10n of all its military supplies to be transported in a specified military district, and 
the contra.ct is violated by the defendants by entering into another contract for the 
transportation of supplies which are included in the claimant's contract, he is entitled 
to recover, by reason of the breach of his contract, such sum as he would have made 
on the services which he had a. right to render under his contract, deducting there
from a reasonable sum for the less time engaged, and for the release from the care, 

http:contra.ct
http:DEPART1l/E.VT
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page·, medicines, and boi-pital stores, necessary for tbe troops and 
armies of the United States for the succeeding year, and for this 
purpose to make purchases, and enter or cause to be entered into 
all necessary contracts or obligations for effecting tbe sarne.-Sec. 
24, J\Iarch 3, 1799, chap. 48. 

98. A 11 purchases and contracts for supplies or services, in any 
of the departments of the government, except for personal68 ser
vices, when tbe public exigencies do not require the immediate 
delivery of the article or articles, or performance of the service, 
shall be made by advertising a sufficient time previously for pro
posals respecting tbe same.67 When immediate delivery or per-

trouble, risk, and responsibility attending a full execution of his contract."-Syllabus, 
in Wilder's second case, ibid., 469. 

(h.) "l\lilitary depots and posts are the termini which define and constitute military 
transportation routes. Trnnsportation contracts are made for such routes; hence 
places not within a specified route are not within a contract for that route. Where a 
contractor agrees 'to furnish all transportation the Um'ted State• may require' from a 
~pacified military depot to a specified military post,' and to and from all poi11to betweeu,' 
his contract must be construed to include only supplies passing exclusi\•ely on his 
route, and not to extend to supplies carried by other contractors from a point without 
to one witbin."-Syllabus in Scott's case, 4 ibid., 241. 

(i.) REc1ss10N OF CONTRACTS.-" If made in accordance with law, and without fraud, 
the contracts of this government with its citizens are no more subject to recission by 
the United States than are ordinary engagements between man and man, without the 
consent of both parties."-Fowler v. United State•, 3 Nott & Huntington, 48. But if 
the secretary of war becomes satisfied that contracts made by him are being fraudu
lently executed, or that those made by others were made in disregard of the rights of 
the government, or with intent to defraud it, or are being unfaithfully executed, it is 
his duty to interfere, arrest the execution, and adopt effectual measures to protect the 
government against the dishonesty of subordinates.-United State• v. Adams, 7 Wal
lace, 477. 

(k.) Where a contract provides that it shall be approved by certain designated 
officers, and the discretion of approval has once been exercised by them, such discre
tion is thereby exhausted and ended, and these officers cannot withdraw any approval 
theretofore given. See Wilder v. United States, 5 Nott & Huntington, 46~-475; also 
United State• v. Speed, 8 Wallace, 83. 

(l.) DAl!AGES.-The rule of damages, where the government bas prevented the 
performance of a contract, is such damages as would put the contractor as nearly as 
possible in the same situation as be would have been in, if be bad been allowed to 
perform according to his contract. See Wormer v. United Stateo, 4 Nott & Hunting
ton, 258-271. 

68 PERSONAL SERVICES.-In all contracts for personal services which presuppose 
trained skill and experience, the public officer who employs the service must be allowed 
to exercise a judicious discrimination, and to select such as, in his judgment, possess 
the requisite 'qualifications. It is, therefore, not necessary to invite proposals for 
such service by advertisement.-10 Opinions, 268. But contra,.ibid., 28. See note 
67 b c. 

67 ADVERTISEMENT FOR PROPOSALS.-This act "invests the officer charged with the 
duty of procuring supplies or services, with a discretion to dispense with advertising, 
if the exigencies of the public service require immediate delivery or performance"; and 
"it is too well settled to admit of dispute at this day, that when there is a discretion 
of this kind conferred upon an officer or board of officers, and a contract is made in 
which they have exercised that discretion, the validity of the contract cannot be made 
to depend on the degree of wisdom or skill which may have accompanied its exercise." 
-United States v. Speed, 8 Wallace, 83. 

(a.) "An officer in command [of a department] may decide as to the existence of an 
emergency which will excuse the omission to advertise, and act upon his conclusions; 
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formance is required by the public exigency, the articles or service 
required may be procured by open purchase or contract at the 
places and in the manner in which such articles are usually bought 
and sold, or such services engaged between individuals. No con
tract or purchase shall hereafter be made unless the same be 
authorized by law, or be under an appropriation adequate to ·its ful
fillment, except in the war and navy departments, for clothing, 
subsistence, forage, fuel, quarters, or transportation, which, how
ever, shall not exceed the necessities of the current year.-Sec. 10, 
:March 2, 1861, chap. 84. 

99. All contracts made for, or orders given for the purchase of, 
gitods or supplies by any department of the government shall be 
promptly reported to Congress by the proper head of such depart
ment if Congress shall at the time be in session, and if not in 
session, said report shall be made at the commencement of the next 
ensuing session.68-Sec. 13, July 1'1, 1862, chap. 200. 

100. No contract or order, or any interest therein, shall be 
transferred by the party or parties to whom such contract or order 
may be given to any other party or parties, and any such transfer 
shall cause the annulment of the contract or order transferred, so 
far as the United States are concerned. Provided, That all rights 
of action are hereby reserved to the United States for any breach 
of such contract by the contracting party or parties.-Sec. 14, ibid, 

101. It shall be the duty of the secretary of war, of the secre

and we [the court of claims) will uphold his contracts unless it be shown that the 
emergency was not real, or that the transaction was not one of good faith and tho 
result of necessity."-Stevens v, United States, 2 Nott & Huntington, 101, and Crowell's 
case, ibid., 501. See also Chap. viii.,~ 226, and note 7 a. But a contract made with
out adYertisement for futnre •upplies is void. So is also a contract made by a sub
ordinate officer to meet a present emergency, unless it be made pursuant to orders from 
the commanding general.-llfcKinney v. U11ited States, 4 Nott & Huntington, 540-5-12. 

(b.) "It may be reJ"arded as the settled rule <of this court [of claims] that, whether 
an emergency exists or not is left to the discretion of the commanding officer of the 
~rmy, or the detachment for which the services or supplies are required. His orders 
m that respect are made conclusive on the officers charged with obtaining the services 
or supplies required, and it would be often highly embarrassing to the movements of 
the army and navy were it otherwise."- Wentworth v. United State•, 5 ibid., 309 • 

. (c.) Where the expenditure of an appropriation is specially confided by law to the 
discretion of the head of an executive department, he has discretionary power to award 
contracts therefor without advertisement.-Fowler v. U11itcd State•, 3 ibid., 48. 

(d.) Advertisements for proposals may be admitted in evidence for the better con
struction of the contracts, but they do not enlarge, control, or change the express 
terms of the contract.-Gibbon• v. U11itcd States, 5 ibid., 423. 

(e.) For further legislation in reference to advertisements see f; ~ 106, 921-923. 
88 Such reports to state" fully all the facts and circumstances which in his judgment 

rendered such contract necessary," see. 4, .May 4, 1858; and to exhibit" the name of 
the co_ntractor, the article or thing contracted for, the place where the article was to 
be delivered or the thing performed, the sum to be paid for its performance or delivery, 
(and] th_e date and duration of the contract."-Seo. 6, April 21, 1808. 

8 
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tary of the navy, and of the secretary of the interior, immediately69 

after the passage of this act, to cause and require every contract 
made by them, severally, on behalf of the government, or by their 
officers under them appointed to make such contracts, to be reduced 
to writing,70 and signed by the contracting parties with their names 
at the end thereof, a copy of which shall be filed by the officer 
making and signing the said contract in the "Returns Office" of the 
department of the interior (hereinafter estabfo;hed for that pur. 
pose )71 as soon after the contract is made as possible, and within 
thirty dap, together with all bids, offers, and proposals to him 
made by persons to obtain the same, as also a copy of any adver
tisement he may have published inviting bids, offers, or proposals 
for the same; all the said copies and papers in relation to each 
contract to be attached together by a ribbon and seal, and numbered 
in regular order numerically, according to the number of papers 
composing the whole return.-Sec. 1, June 2, 1862, chap. 93. 

102. It shall he the further duty of the said officer, before 
making bis return according to the first section of this act, to affix 
to the same his affidavit in the following form, sworn to before some 
magistrate having authority to administer oaths: "I do solemnly 
swear (or affirm) that the copy of contract hereto annexed is an 
exact copy of a contract made by me personally with--- --- ; 
that I made the same fairly, without any benefit or advantage to 
myself, or allowing any such benefit or advantage corruptly to the 
said--- ---, or any other person; and that the papers ac

69 This act did not go into effect till the first Monday in January, 1863. See act of 
July 17, 1862, chap. 203. 

70 It is as much the duty of the contractor as of the officer to see that the contract 
is reduced to writing: see 4 Nott & Huntington, 84, 359. But an unwritten agreement 
may receive a legal ratification from the acts of the parties. Faithful performance by 
the contractor and a benefit received by the government will take a case out of the 
statute so far as to lea,ve it within the equitable rule of implied contracts.-5 ibid., 
70. 86. 

71 Sec. 4 of same o.ct, enacting that "it shall be the duty of the secretary of the 
interior, immedia,tely after the passage of this act, to provide a fit and proper apart
ruent in his department, to be called the' Returns Office,' within which to file the 
returns required by this act to be filed, and to appoint a clerk to attend to the same, 
wLo shall be entitled to an annual salary of twelve hundred dollars, and whose duty 
it shall be to file all returns made to said office, so that the same may be of easy access, 
filing all returns made by the same officer in the same place, and numbering them as 
they are made in numerical order. He shall also provide and keep an index book, 
with tho names of the contracting parties, and the number of each and every contract 
opposite to the said names; and he shall submit the said index book and returns to 
any person desiring to inspect the same; and he shall also furnish copies of said 
returns to any person paying for said copies to said clerk at the rate of five cents for 
every one hundred words, to which said. copies certificates shall be appended in every 
case by the clerk making the s11me, attesting their correctness, and that each copy so 
certified is a full and complete copy of said return; which return, so certified unuer 
the seal of the department, shall be evidence in all prosecutions under this act.'' 
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companying include all those relating to the said contract, as re
quired by the statute in such case made and provided." And any 
officer convicted of falsely and corruptly swearing to such affidavit 
shall be subje,ct to all the pains and penalties now by law inflicted 
for willful and corrupt perjury.-Sec. 2, ibid. 

I
103. Any officer making contracts, as aforesaid, and failing or 

neglecting to make returns of the same, according to the provisions 
of this act, unless from unavoidable accident and not within his 
control, shall be deemed, in every case of such failure or neglect, to 
be guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by a fine of not less than one hundred dollars, nor more 
than five hundred dollars, and be imprisoned for not more than six 
months, at the discretion of the court trying the same.-Sec. 3,. 
June 2, 1862, chap. 93. 

104. It shall be the duty of the secretary of war, of the secre
tary of the navy, and of the secretary of the interior, immediately 
after the passage of this act, to furnish each and every officer 
severally appointed by them with authority to make contracts on 
behalf of the government, with a printed letter of instructions,72 

setting forth the duties of such officer under this act, and also to 
furnish therewith forms, printed in blank, of contracts to be made, 
and the affidavit of returns required to be affixed thereto, so that 
all the instruments may be as nearly uniform as possible.-Sec. 5, 
ibid. 

105. Every person who shall furnish supplies of any kind to the 
army or navy shall be required to mark and distinguish the same, 
with the name or names of the contractors so furnishing said sup
plies in such manner as the secretary of war and the secretary of 
the navy may respectively direct, and no supplies of any kind shall 
be received unless so marked and distinguished.-Sec. 15, July 17, 
1862, chap. 200. · 

106. It shall not be lawful for any of the executive departments 
to make contracts for stationery or other supplies for a longer term 

72 Contracts shall be made in quintuplieate, to be disposed of as follows: one to be 
kept by the officer signing the contract; one by the contractor; two to be sent to the 
c?ief of the proper bureau in Washington City (one of these, with an abstract of the 
bids and a copy of each bid and advertisement, to be retainecl in that bureau, and the 
other to be transmitted to the seconcl comptroller of the treasury); and the fifth to be 
sent by the officer making and signing the same to the Returns Office [see note 71] of 
the department of the interior, within thirty days after the contract is macle, together 
~nth bills, offers, and proposals connected therewith, and a copy of any advertisement 
in the case, the said copies or papers in relation to each contract to lie attached 
together, sealed and numbered in regular order, numerically according to the number 
of papers composing the whole returu."-G. 0. No. 117, A.-G. O., 1867. 
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than one year73 from the time the contract is made; and that '"hen
ever proposals for supplies have been solicited, the parties responrl
ing to such solicitation shall be duly notified74 of the time and plare 
of opening the.bids, and be permitted to be present either in person 
or by attorney, and, a record of each bid shall then and there be 
made.:._J oint Resolution, January 31, 1868. 

107. From and after the passage of this act, no member of Con
gress shall, directly or indirectly, himself, or by any other person 
whatsoever in trust for him, or for his use or benefit, or on his ac
count, undertake, execute, hold, or enjoy, in the whole or in part, 
any contract or agreement hereafter to be made or entered into with 
any officer of the United States, in their behalf, or with any person 
authorized to make contracts on the part of the United States; and 
if any member of Oongress75 shall, directly or indirectly, himself, or 
by any other person whatsoever in trust for him, or for his use or 
benefit, or on his account, enter into, accept of, agree for, undertake, 
or execute any such contract or agreement, in the whole or in part, 
every member so offending shall, for every such offense, upon con
viction thereof before any court of the United States, or of the Ter
ritories thereof, having cognizance of such offense, be adjudged 
guilty of a high misdemeanor, and shall be fined three thousand 
dollars; and every such contract or agreement as aforesaid shall, 
moreover, be absolutely void and of no effect. Provided neverthe
less, That in all cases where any sum or sums of money shall have 
been advanced on the part of the United States, in consideration of 
any such contract or agreement, the same shall be forthwith repaid; 
and in case of refusal or delay to repay the same, when demanded, 
by the proper officer of the department under whose authority such 
contract or agreement shall have been made or entered into, every 
person so refusing or delaying, together with his surety or sureties, 
shall be forthwith prosecuted at law for the recovery of any such 
sum or sums of money advanced as aforesaid.-Sec. 1, April 21, 
1808, chap. 48. 

108. Nothing herein contained shall extend, or be construed 
to extend, to any contract or agreement, made or entered into, or 
accepted, by any incorporated company, where such contract or 
agreement shall be made for the general benefit of such incorpora

73 See ~ 95, and last clause of~ 98. 
Ti ADVERTISEMENT OF CoNTRACTS.-See ~ 98, and Chap. xxviii., ~ ~ 921-923. 
,75 This a.ct applies only to contracts entered into with. persons who, at the time of 

contracting, are members of Congress. The subsequent election of a. contractor to 
Congress does not vitiate the contract.-5 Opinions, 697. 



109 TIIE TREASURY DEPARI'JIENT. 

tion or company; nor to the purchase or sale of bills of exchange, 
or other property, by any member of C.ongress, where the same 
shall be ready for delivery, and for which payment shall be made 
at the time of making or entering into the contract or agreement.
Sec. 2, ibid. 

109. In every such contract or agreement, to be made or entered 
into, or accepted, as aforesaid, there shall be inserted an express 
condition that no member of Congress shall be admitted to any 
share or part of such contract or agreement, or to any benefit to 
arise thereupon.-Sec. 3, ibid. 

110. If any officer of the United States, on behalf of the United 
States, shall directly or indirectly, make or enter into any contract, 
bargain, or agreement, in writing or otherwise, other than such 
as are herein excepted, with any member of Congress, such officer 
so offending, on conviction thereof before any court having jurisdic
tion thereof, shall be deemed and taken to be guilty of a high mis
demeanor, and be fined in a sum of three thousand dollars.-Sec. 4, 
ibid. 

111. Any member of Congress or any officer of the government 
of the United States who shall, directly or indirectly, take, re
ceive, or agree to receive, any money, property, or other valuable 
consideration whatsoever, from any person or persons, for procuring, 
or aiding to procure, any contract, office, or place from the govern
ment of the United States, or any department thereof, or from any 
officer of the United States, for any person or persons whatsoever, 
or for giving any such contract, office, or place to any person what
soever, and the person or persons who shall directly or indirectly 
offer or agree to give, or give, or bestow any money, propetty, or 
other valuable consideration whatsoever, for the procuring er aiding 
to(procure any contract, office, or place, as aforesaid, and any mem
ber of Congress who shall directly or indirectly take, receive, or 
agree to receive, any money, property, or other valuable considera
tion whatsoever after his election as such member, for his attention 
to, services, action, vote, or decision on any question, matter, cause, 
or proceeding which may then be pending, or may by law or under 
the Constitution of the United States be brought before him in his 
official capacity, or in his place of trust and profit as such member 
of Congress, shall, for every such offense, be liable to indictment 
as for a misdemeanor in any court of the United States having 
jurisdiction thereof, and on conviction thereof shall pay a fine of 
not exceeding ten thousand dollars, and suffer imprisonment in the 
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penitentiary not exceeding two years, at the discretion of the court 
trying the same; and any such contract or agreement, as aforesaid, 
may, at the option of the President of the United States, be de
clared absolutely null and void; and any member of Congress or 
officer of the United States convicted, as aforesaid, shall, moreover, 
be disqualified from holding any office of honor, profit, or trust 
under the government of the United States." 78-.July 16, 1862, 
chap. 180. 

112. ·whenever any contractor for subsistence, clothing, arms, 
ammunition, munitions of war, and for every description of supplies 
for the army or navy of the United States, shall be found guilty by 
a court-martial of fraud or willful neglect of duty, be shall be pun
ished by fine, imprisonment, or such other punishment as the court
martial shall adjudge; and any person who shall contract to furnish 
supplies of any kind or description for the army or navy, he shall 
be deemed and taken as a part of the land or naval forces of the 
United States, for which be shall contract to furnish said supplies, 
and be subject to the rules and regulations for the government of 
the land and naval forces of the United States.-Sec. 16, July 17, 
1862, chap. 200. 

INDEMNITY FOR PROPERTY LOST OR DESTROYED. 

113. Any field, or staff, or other officer, mounted militiaman, 
volunteer, ranger, or cavalry, engaged in the military service of the 
United States since the 18th of June, 1812, or who shall hereafter 
be in said service, and bas sustained, or shall sustain, damage with
out any fault or negligence on bis part, while in said service, by the 
loss of a horse in battle,77 or by the loss of a horse wounded in 
battle, and which bas died or shall die of said wound, or, being so 
wounded, shall be abandoned by order of his officer and lost, or shall 
sustain damage by the loss of any horse by death or abandonment 
.because of the unavoidable dangers of the sea when on board an 

76 The provisions of this act "shall be so construed as to embrace any agent of the 
government of the United States....-Act of February 25, 1863, chap. 61. See also 
~~ I] 81, 132. 

77 "This term 'battle' has acquired a restricted meaning among military writers, 
and is applied by them only to the great engagements of armies; but iu the law it has 
a much broa(ler signification, extending from the contest between two individuals, 
known as 'wager of battle,' up to the great conflicts of nations and of armies, and in
cluding all skirmishes, engagements, and encounters which, in the course of war, must 
occur between contending military forces. In this act [fi fi 113, 115, 117, 119, 120), 
where the term is used so unrestrictedly, we should not hesitate to apply it to the case 
of a single soldier engaging a single enemy, provided that he acted in the strict line of 
his duty, and the affair was free from doubt and suspicion."-Powell v. Uni'.ted States, 
1 Nott & Huntington, 402. 
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United States transport vessel, or because the United States failed 
to supply transportation for the horse, and the owner was compelled 
by the order of his commanding officer to embark and leave him, or 
in consequence of the United States failing to supply sufficient 
forage, or because the rider was dismounted and separated from bis 
horse and ordered to do duty on foot at a station detached from bis 
horse, or when the officer in the immediate command ordered, or 
shall order, the horse turned out to graze in the woods, prairies, or 
commons, because the United States failed, or shall fail, to supply 
sufficient forage, and the loss was or shall be consequent thereof, or 
for the loss of necessary equipage, in consequence of the loss of bis 
horse, as aforesaid, shall be allowed and paid the value thereof, not 
to exceed two hundred dollars. Provided, That if any payment has 
been, or shall be, made to any one aforesaid, for the use and risk, 
or for forage after the death, loss, or abandonment of his horse, said 
payment shall be deducted from the value thereof, unless be satis
fied, or shall satisfy, the paymaster at the time be made, or shall 
make, the payment, or thereafter show, by proof, that be was re
mounted, in which case the deduction shall only extend to the time 
he was on foot. .And provided also, If any payment shall have 
been, or shall hereafter be made to any person above mentioned, on 
account of clothing to which be was not entitled by law, such pay
ment shall be deducted from the value of bis horse or accoutre
ments." 78-Sec. 1, March 3, 1849, chap. 129. 

114. The act to which th.is is an amendment shall, from the 

76 RULES OF EvrnElWE.-(a.) To establish claim under provisions of this and follow
ing paragmph, "the claimant must furnish the evidence of the officer under whose 
command be was serving wheu the loss occurred, if alive, or if dead then the next 
surviving officer, describing the property, the value thereof at the time of entering 
the service, the time when, place where, and manner in which the loss occurred, and 
whether or not it was without any fault or negligence on the part of the claimant. 
The claimant must himself state the facts above required, and also whether or not he 
has received from any officer or agent of the government a horse or equipage in lieu 
of that lost by him, or any compensation for the same; also, whether the horse or 
equipage lost had not been furnished by the United States or purchased from som~ 
quartermaster; and if so, the name of the officer from whom purch1tsed and the price 
pai~ therefor. If the property was appraised at the time the same was taken into the 
United States service, the original valuation list or certified statement of the value as 
appraised should be furnished• 

."In cases where the loss is alleged to have occurred 'because the United States 
failed to supply transportation for the horse, and the owner was compelled, by the 
order of his commanding officer, to embark and leave him,' the affidavit of the claim
ant must, in addition to the dec!a.ration above mentioned. declare 'that he did, in 
obedience to the order of his commanding officer, leave said horse and equipage, anrl 
that he never sold or otherwise disposed of said horse or equipage, and never received 
any compensation for either from any person whatever;' and this must be corroboratetl 
by the officer who ga.ve the order.'' 

"In all cases where the claim extends to equipage, the several articles of which the 
same consisted, and separate value of each, must be specified." 
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commencement of the present rebellion, extend to and embrace all 
cases of the loss of horses by any officer, non-commissioned officer, 
or private in the military service of the United States, while in the 
line of their duty in such service, by capture by the enemy, when
ever it shall appear that such officer, non-commissioned officer, or 
private was or shall be ordered by bis superior officer to surrender 
to the enemy, and such capture was or shall be made in pursuance 
of such surrender.-June 25, 1864, chap. 150. 

115. Any person who bas sustained, or shall sustain, damage by 
the capture or destruction by an enemy, or by the abandonment or 
destruction by the order of the commanding general, the com
manding officer, or quartermaster, of any horse, mule, ox, wagon, 
cart, boat, sleigh, or harness, while such property was in the mili
tary service of the United States, either by impressment or contract, 
except in cases where the risk to which the property would be ex
posed was agreed to be incurred by the owner; and any person 
who bas sustained, or shall sustain, damage by the death or aban
donment and loss of any such horse, mule, or ox, while in the ser
vice aforesaid, in consequence of the failure on the part of the United 
States to furnish the same with sufficient forage, and any person 
who has lost, or shall lose, or has had, or shall have, destroyed by 
unavoidable accident, any horse, mule, ox, wagon, cart, boat, sleigh, 
or harness, while such property was in the service aforesaid, shall 
be allowed and paid the value thereof at the time be entered the 
service. Provided, It shall appear that such loss, capture, aban
donment, destruction, or death was without any fault or negli
gence on the part of the owner of the property, and while it was 
actually employed in the service of the United States.78b-Sec. 2, 
March 3, 1849, chap. 129. 

( b.) To esta.blish claim uuder prodsions of this paragraph, it.is necessary to produce 
''the testimony of the officer or agent of the United States who impressed or contracted 
for the serdce of tho property mentioned in such claim, describing the property, show
ing when and in what manner it was taken into the service, the reasons and necessity 
therefor, the nrnnner in which it was employed, and the value thereof when taken into 
the service. The officer in whose charge the property was at the time of IMS mu~t 
also state the time, place, and manner in which the Joss happened, and whether or not 
it was sustained without any fault or negligence on the part of the owner. In cases 
where the property was in the service by contl"act, the rate of compensation to be al
lowed must appear, and also whether or not the risk to which it would be exposed was 
agreed to be incurred by the owner; and in cases of horses, mules, or oxen lost for 
want of forage, whether the same was to be furnished by the owner or by the United 
States." 

"Each claim must be accompanied by a deposition of the claimant, declaring that 
be 'bas not received from any officer or agent of the United States any horse, mule, 
wagon, cart, etc. (as the case may be), in lieu of the property lost, nor any compensa
tion for the same, nor any certificate of indebtedness or certified voucher therefor on 
which pa.yment bas or might be made. The claim must be supported by the original 
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116. Sec. 2 of the act approved l\farch 3, 1849, entitled" An act 
to provide for the payment of horses and other property lost or de
stroyed in the military service of the United States" shall be con
strued to include the steamboats and other vessels, 78c and "railroad 
engines and ears,msa in the property to be allowed and paid for 
when destroyed or lost under the circumstances provided for in said 
act.-Sec. 5, March 3, 18G3, chap. 78. 

valuation list if the property was appraised at the time of being taken into the United 
States service; if no appraisement was made, the best attainable evidence as to the 
value thereof may be receind." 

(c.) To esta.blish a claim for a STEA)IBOAT or other VF.SSF.L under the above pro,·i
sion, it will be necessary to produce the following testimony: 

"If the steamboat, or veosel, was in the service of the United States by co11tract, the 
charter-party, or a certified copy thereof, must be filed with the evidence in support 
of the claim." 

"It must he shown in wba.t particular branch of the military service the boat was 
engaged-whether transporting troops, freight., or otherwise; and whether or not the 
risk to which it would be exposed was agreed to be incurred by the owner." 

"If in the service by i111pres•me11t, the evidence of the officer by whotn the impress
ment was made must he furnished, showing when and where rneh impressment was 
made; by what authority or under whose oriler; tbe reasons therefor; and whether 
such boat was at the time of loss actually employed in the transportation of troops, 
supplies, or otherwise in the military service of the United States.'' 

"Complete evidence of ownership must be furnished. The owners must state when, 
where, and from whom the boat was purchased, and the price paid. The names and 
residences of all the owners must appear, together with their separate interests therein. 
The bills of sale, or certified copy thereof, must accompany the papers." 

"A complete description of the boat must he given, showing when and .vbere the 
same was built; the trade in which she was employed previous to being taken into 
the United Sta.tea service; her capacity for freight and passengers; the number, de
scription, and power of engines; the number and size of boilers; extreme length n.nd 
width, number of decks, depth of draft; whether side or stern wheels; and the last 
certificate of inspection, or •·certified copy thereof, must also be furnished.'' 

"El'idence must be furnished showing the particular circumstances attending the 
loss, when and where it occurred; also whether the loss was total or only partial; and 
if the latter, the extent of damage done." 

"A statement must be furnished showing the respective payments made, by officers 
or agents of the United States, for or on account of the service of said vessel or steam
boat, during the time she was employed in the service prior to the loss thereof." 

"The owners, in each case, must make affidavit that they have not, by themselves 
or agents, receiYCd from any officer or agent of the United States any property in lieu 
of tLitt lost or destroyed, nor any compensation for the same, nor any certificate of 
indebtedness or certified voucher therefor on which payment has been or might he 
made. The owners must also state what insurance, if any, was bad on such vessel or 
boat; the names of the companies in which imured; tbe amounts thereof, and the 
payments received therefrom." 

"Each witness must state his place of residence and business, and his opportunities 
for knowing the facts concerning which he testifies. All evidence must be sworn to 
before some officer authorized to administer oaths, and duly authenticated.'' 

(d.) The evidence to substantiate claims for railroad engines and cars" should be, 
as far as applic>tble, the same as is required in the cases of steamboats and other 
v_essels. Claims for losses occurring from casualties while engaged in the transporta
t~on of troops, supplies, etc., and where the roads, machinery, etc., are in the posses
s10n and management of the agents of the railroad, a.re not embraced in this class of 
cases." 
. '.' b xo c.\SF. can the foregoing evidence be dispensed with, unless the impractica

b1ltty of producing it be clearly proved; and then the nearest and best other evidence 
of which the case is irnsceptible must be furnished in lieu thereof." 

ALL EVIDE:'ICE, other than the certificates of officers who, at the time of giving them, 
were in the military service of the United States, must be sworn to before some judge, 
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117. The claims provided for under this act[,, 115, 119, 120, 
191] shall he adjusted by the third auditor, under such rules as 
shall be prescribed by the secretary of war, under the direction or 
with the assent of the President of the United States, as well in 
regard to the receipt of applications of claimants as the species and 
degree of evidence, th~ manner in which such evidence shall be 
taken and authenticated, which rules shall be such as in the opinion 
of the President shall be best calculated to obtain the object of 
this act, paying a due regard as we·ll to the claims of individuals' 
justice as to the interest of the United States; which rules and 
regulations shall be published for four weeks in such newspapers, 
in which the laws of the United States are publislrnd, as the secre
tary of war shall direct.-Sec. 3, March 3, 1849, chap. 129. 

118. That sec. 4 of the act entitled "An net to provide for the 
payment of horses and other property lost or destroyed in the ser
vice of the United States," approved March 3, 1849, be amended 
by striking out all after the enacting clause, and in lieu thereof 
inserting the words: "That the said auditor shall, in all cases, 
transmit his adjustment, with all the papers relating thereto, to the 
second comptroller, for his revision and decision thereon, the same 
in all respects as is provided in the act of the 2d of September, 
eighteen [seventeen] hundred and eighty-nine."-Sec. 8, July 28, 
1866, chap. 29'T. 

119. In all instances where any minor bas been, or shall be, en
gaged in the military service of the United States, and was, or shall 
be, provided with a horse or equipments, or with military accoutre
ments, by bis parent or guardian, and bas died, or shall die, without 
paying for said property, and the same bas been, or shall be, lost, 
captured, destroyed, or abandoned in the manner before mentioned, 
said parent or guardian shall be allowed pay therefor, on making 
satisfactory proof, as in other cases, and the further proof that be 
is entitled thereto by having furnished the same.-Sec. 5, l\Iarch 3, 
1849, chap. 129. 

justice of the peace, or other person duly authorized to administer oaths, and of which 
authority proof should accompany the evidence."-G. 0. No. 113, A.-G. 0., 1863. 

(e.) APPROPRIATIO)<S.-So much of another act of same date, as made a general or 
continuous appropriation for the payment of claims arising uuder this law, has been 
repealed by the act of July 12, 1870, which provides that thereafter" it shall be the 
duty of the proper department to submit estimates for the expenses and expenditures 
under these several heads in the usual manner." 

The second comptroller decides that this repeal establishes no leg1il objectiou to 
entertaining such claims, and that the auditor can report the case as usual to the 
comptroller, and if approved the sum alloweJ stands as an adjudicated claim, to be 
paid when the necessary appropriation is made. 
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120. In all instances where any person other than a minor bas 
been, or shall be, engaged in the military service aforesaid, and has 
been, or shall be, provided witb a horse or equipments, or with mili
tary accoutrements, by any person, the owner thereof, who has 
risked, or shall take the risk of such horse, equipments, or military 
accoutrements on himself, and the same has been, or shall be, lost, 
captured, destroyed, or aba.udoned in the manner before mentioned, 
such owner shall be allowed pay therefor, on making satisfactory 
proof, a;; in other cases, and the further proof that he is entitled 
thereto, by having furnished the same, and having taken the risk 
on himself.-Sec. 6, ibid. 

121. In all cases where horses have been condemned by a board 
of officers, on account of their unfitness for service, in consequence 
of the government failing to supply forage, all such horses and their 
equipage shall be allowed and paid for, whenever the facts shall be 
proven, by legal and satisfactory evidence, whether oral or written, 
that such condemned horse and the equipage was turned over to a 
quartermaster of the army, whether any receipt therefor was given 
and produced or not.-Sec. 7, March 3, 1849, chap. 129. 

THE .COURT OF CLAIMS. 

122. The said court79 shall hear and determine all claims founded 
upon any law of Congress, or upon any regulation of an executive 
department, or upon any contract, express or implied, with the gov
ernment of the United States, which may be suggested to it by a 
petition filed therein; and also all claims which may be referred 
t~ said court by either house of Congress. It shall be the duty of 
the claimant in all cases to set forth a full statement of the claim, 
and of the action thereon in Congress, or by any of the departments, 
if such action has been had; specifying also what person or persons 
are owners thereof or interested therein,80 and when and upon what 

79 Tm: CouRT OP CLArns.-Only such of the statutes in reference to this court as are 
of importance to officers of the army, in the discharge of their official duties, will be 
found in this compilation. All of the statutes concerning the court may be found in 
Nott & Huntington's Reports. 

The court consists of one chief justice and four judges; its regular sessions com
mence on the first Monday of December of each year; and the attorney-general, with 
his assistants, attend to the prosecution and defense of all suits on behalf of the United 
St .. tes. 

80 A'smirnENT OF CLArns.-" Any petition filed under this act shall be verified by 
t.be affidavit of the claimant, his agent, or attorney, stating that no assignment or trans
fer. of said claim, or any part thereof, or any interest therein, bas been made, except 
as ~n ~airl petition stated; that said claimant is justly entitled to the amount therein 
clauned from the United States, after allowing all just credits and offsets; and that 
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consideration such person or persons became so interested.-Sec. I, 
February 24, 1855, chap. 122. 

123. The said court [of claims], in addition to the jurisdiction 
now conferred by law,s1 shall also have jurisdiction of all set-offs, 
counter-claims, claims for damages, whether liquidated or un
liquidated, or other demands whatsoever, on the part of the govern
ment, against any person making claim against the government in 
said court; and upon the trial of any such cause it shall bear and 
determine such claim or demand both for and against the govern
ment and claimant; and if upon the whole case it finds that the 
claimant is indebted to the government, it shall render judgment to 
that effect, and such judgment shall be final, with the right of appeal, 
as in other cases herein provided for.s2 Any transcript of such 
judgment, filed in the clerk's office of any district or circuit court of 
the United States, shall be entered upon the records of the same, and 
shall ipso facto become and Le a judgment of such district or circuit 
court, and shall be enforced in like manner as other judgments 
therein.-Sec. 3, March 3, 1863, chap. 92. 

124. It shall also be the duty of the said attorney-general and 
his assistants, in all cases brought against the United States in said 
court of claims founded upon any contract, agreement, or transac

he believes the facts as stated in said petition are trne. Probided however, That in 
order to authorize the said court to render a judgment in favor of any claimant, if a 
citizen of the United States, it shall be set forth in the petition that the claimant, and the 
original and every prior owner thereof, where the claim has been assigned, ha• at all 
times borne true allegiance to the government of the United States, 1tnd whether a 
citizen or not, that he has not in any way voluntarily aided, abetted, or given en
couragement to rebellion against the said government, which allegations may be 
traversed by the government: and if on the trial such i•sue shall bo decided against 
the claimant, his petition shall be dismisscd.-Sec. 12, March 3, 1863. 

s1 JuRISDICTIO:'.I OF THE Co1mr extends: 
To claims of disbursing officers for relief from responsibility on account of losses by 

capture or otherwise of funds, property, or vouchers: see, , 47, 48. 
To disputed balances between accounting officers and the chiefs of d<'partments: 

see note 7 b and , 125. 
To all petitions or bills for the satisfaction of private claims a~a inst t Im govern· 

ment, referred to the court by either house of Congress.-Sec. 2, March~. 1863, chap. 
92. See , l 25. 

Its jurisdiction does not extend to claims against the United States growing ont of 
the destruction or appropriation of or dam1tge to property during the late rebellion, 
by the army or n1tvy (sec. I, July 4, I 864); nor does it extend to 1tny clllim "growing 
out of or dependent on any treaty stipulation entered into with foreign nations, or 
with Indian tribes." See Sec. 9, :lfarch 3, 1863, chap. 92. 

Claims are barred unless the petition is filed in or trnnsmitted to the court within 
six years after the claim first accrues. See Sec. 10, :lfarch 3, 1863, chap. 92. 

(a.) EvIDE:'.ICE.-No plaintiff, claimant. or person from or through whom any such 
plaintiff or claimant derives his alleged title, claim, or right, or any person interested 
in any way in such claim, is a competent witness, unless he be examined ou beh11lf of 
the government. See Sec. 4, June 25, 1868, chap. 71. 

s2 APPEALS.-See Sec. 5 and 7, same act; sec. I, June 25, 1868; and United States v. 
Adams, 6 Wallace, 107. 
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tion with any executive department, or any bureau, officer, or agent 
of such department, or where the matter or thing on which the claim 
is based shall have been passed upon and decided by any department, 
bureau, or officer intrusted by law or department regulations with 
the settlement and adjustment of such claims, demands, or accounts, 
to transmit to said department, bureau, or officer, as aforesaid, a 
printed copy of the petition filed by the claimant in such case, with 
a request that the said department, bureau, or officer to whom the 
same shall be so transmitted as aforesaid, will furnish to said attor
ney-general all facts, circumstances, and evidence touching said 
claim as is or may be in the possession or knowledge of the said 
department, bureau, or officer; and it shall be the duty of the said 
department, bureau, or officer to whom such petition may be trans
mitted and such request prefen-ed as aforesaid, without delay, and 
within a reasonable time, to furnish said attorney-general with a full 
statement of all the facts, information, and proofs which are or may 
be within the knowledge or in the possession of said department, 
bureau, or officer, relating to the claim aforesaid. Such statement 
shall also contain a reference to or description of all official docu
ments or papers, if any, as may or do furnish proof of facts referred 
to in said statement, or that may be necessary and proper for the 
defense of the United States against the said claim, together with 
the department, office, or place where the same is kept,or may be 
procured. .And if the said claim shall have been passed upon and 
decided by the said department, bureau, or officer, the statement or 
answer to be transmitted to said attorney-general as hereinbefore 
provided, shall succinctly state the reasons and principles upon which 
such decision shall have been based. In all cases where such deci
sion shall have been made upon any act of Congress, or upon any 
section or clause of such act, the same shall be cited specifically. 
And if any previous interpretation or construction shall have been 
given to such act, section, or clause by the said department or 
bureau transmitting such statement, the same shall be set forth suc
cinctly in said statement, and a copy of the opinion filed, if any, 
shall be annexed to such statement and transmitted with the same 
to the attorney-general aforesaid. .And where any decision in the 
case shall have been based upon any regulation of an executive de
partment, or where such regulation shall or may, in the opinion of 
the department, bureau, or officer transmitting such statement, have 
any bearing upon the claim in suit, the same shall be distinctly 
referred to and quoted in extenso in the statement transmitted to 
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said attorney-general. Provided however, That where there shall 
be pending in said court more than one case, or a class of cases, 
the defense to which shall rest upon the same facts, circumstances, 
and proofs, the said department, bureau, or officer shall only be 
required to certify and transmit one statement of the same, and such 
statement shall be held to apply to all such classes of cases as if 
made out, certified, and transmitted in each case respectively.-Sec. 
6, June 25, 1868, chap. 11. 

125. It shall and may be lawful for the head of any executive 
department, whenever any claim is made upon said department in
volving disputed facts or controverted questions of law, where the 
amount in controversy exceeds three thousand dollars, or where the 
decision will affect a class of cases or furnish a precedent for the 
future action of any executive department in the adjustment of a 
class of cases, without regard to the amount involved in the par
ticular case, or where any authority, right, privilege, or exemption 
is claimed or denied under the Constitution of the United States, to 
cause such clain;i, with all the vouchers, papers, proofs, and docu
ments pertaining thereto, to be transmitted to the·court of claims, 
and the same shall be there proceeded in as if originally commenced 
by the v0luntary action of the claimant.83 And the secretary of the 
treasury may, upon the certificate of any auditor or comptroller of 
the treasury, direct any account, matter, or claim of the character, 
amount, or class described or limited in this section to be transmitted, 
with all the vouchers, papers, documents, and proofs pertaining 
thereto, to the said court of claims, for trial and adjudication. Pro
vided however, That no case shall be referred by any head of a 

83 CLA.n1s BEFORE HEADS OF DEPART:l!E:'l'TS A.SD CHIEf's OF Bt"REAt"s.-The act of 
July 4, 1864, imposed upon the quartermaster-general and commissary-general of sub
sistence the duty of investigating the claims for stores and supplies (pertaining to 
their respective departments) allegeu to have been used by the army in the loyal 
States, and when satisfied that the stores ha•l actually been received or taken by the 
army, and that the claimants are loyal, the cases are tu be submit.ted for settlement to 
the third auditor of the treasury. This jurisdiction extended to similar claims from the 
State of Tennessee, and the counties of Berkeley and J elferson, West Virginia, (see Joint 
Resolutions, June 18 and July 28, 1866), but is restricted to claims presented to the 
bureaus prior to ;,\!arch 3, 1871. See acts of :\larch 3 (chap.116), and April 20 (chap. 
21), 1871, and Joint Resolutions, March 2, 1567, December 2:3, IS69, and ;,\larch 3, 1871. 

Claims of the loyal citizens of insurrectionary States, for stores or supplies taken or 
furnished during the rebellion for the use of the army, are to be submitted to the 
board of commisoioners created by the act of ;.\[arch 3, 1871. 

(a.) Heads of Departments.-This act("[ 125) defines the manner in which and by 
whom the act of :\larch 30, 1868 ('; 32), may be made effective. The head of a depart
ment may refer a claim direct to the court of claims, and he does not waive his right 
to send a claim before that tribunal by allowing it in the first instance to be paesed 
upon by the accounting officers of the treasnry.-Delau:are Steamboat v. U1tited States, 
5 Xott & Huntington, 64. 

http:claimant.83
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department unless it belongs to one of the several classes of cases 
to which, by reason of the subject-matter and character, the said 
court of claims might, under existing laws, take jurisdiction on such 
voluntary action of the claimant. .A.nd all the cases mentioned in 
this section which shall be transmitted by the head of any executive 
department, or upon the certificate of any auditor or comptroller, 
shall be proceeded in as other cases pending in said court, and shall, 
in all respects, be subject to the same rules and regulations; and 
appeals from the final judgments or decrees of said court therein to 
the Supreme Court of the United States shall be allowed in the 
manner now provided by law. The amount of the final judgments 
or decrees in such cases so transmittetl to said court, where rendered 
in favor of the claimants, shall in all cases be paid out of any specific 
app11opriation applicable to the same, if any such there be; and 
where no such appropriation exists, the same shall be paid in the 
same manner as other judgments of said court.-Sec. 7, June 25, 
1868, chap. n. 

126. 'L'hat at the end of every term of the court of claims, the 
clerk of said court transmit a copy of the decisions thereof to the 
heads of departments; to the solicitor, comptrollers, and auditors 
of the treasury ; to the commissioners of the general land office and 
of Indian affairs; to the chiefs of bureaus; and to other officers 
charged with adjusting claims against the United States.-Sec. 3, 
March 17, 1866, chap. 19. 

GENERAL PROVISIONS IN REGARD TO CLADIS. 

127. Whenever a claim on the United States aforesaid shall here
after have been allowed by a resolution or act of Congress, and thereby 
directed to be paid, the money shall not, nor shall any part thereof, 
be paid to any person or persons other than the claimant or claim
ants, his or their executor or executors, administrator or adminis
trators, unless such person or persons shall produce to the proper 
disbursing officer a warrant of attorney executed by such claimant 
or claimants, executor or executors, administrator or administrators, 
after the enactment of the resolution or act allowing the claim; and 
every such warrant of attorney shall refer to such resolution or act, 
and expressly recite the amount allowed thereby, and shall be 
attested by two competent witnesses, and be acknowledged by the 
person or persons executing it, before an officer having authority to 
take the acknowledgment of deeds, who shall certify such acknowl
edgment; and it shall appear by such certificate that such officer, at 
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the time of the making of such acknowledgment, read and fully 
explained such warrant of attorney to the person or persons ac
knowledging the same.-Sec. 1, July 29, 1846, chap. 66. 

128. All transfers and assignments hereafter made of any claim 
upon the United States, or any part or share thereof, or interest 
therein, whether absolute or conditional, and whatever may be the 
consideration therefor, and all powers of attorney, orders, or other 
authorities for receiving payment of any such claim, or any part or 
share thereof, shall be absolutely null and void, unless the same shall 
be freely made and executed in the presence of at least two attesting 
witnesses, after the allowance of such claim, the ascertainment of 
the amount due, and the issuing of a warrant for the payment thereof. 
-Sec. 1, February 26, 1853, chap. 81. 

129. Any officer of the United States, or person holding· any 
place of trust or profit, or discharging any official function under or 
in connection with any executive department of the government of 
the United States, or under the Senate or llouse of Representatives 
of the United States, who, after the passage of this act, shall act as 
an agent or attorney for prosecuting any claim against the United 
States, or shall in any manner, or by any means, otherwise than in 
the discharge of bis proper official duties, aid or assist in the prose
cution or support of any such claim or claims, or shall receive any 
gratuity, or any share of or interest in any claim from any claimant 
against the United States, with intent to aid or assist, or in consid· 
eration of having aided or assisted, in the prosecution of such claim, 
shall be liable to indictment as for a misdemeanor, in any court of 
the United States having jurisdiction thereof, and, on conviction, 
shall pay a fine not exceeding five thousand dollars, or suffer im
prisonment in the penitentiary not exceeding one year, or both, as 
the court in its discretion shall adjudge.a.-Sec. 2, ibid. 

130. The provisions of this act, and of the act of July 29, 
1846, entitled "An act in relation to the payment of claims," shall 
apply and extend to all claims against the United States, whether 
allowed by special act of Congress, or arising under general laws 
or treaties, or in any other manner whatever.-Sec. 7, February 
26, 1853, chap. 81. 

131. N otbing in the second and third 85 sections of this act con
tained shall be construed to apply to the prosecution or defense of 

84 See also,;,; 81, Ill, 130, 131, 744. 

85 The third section has no application to army officers. 
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any action or suit in any judicial court of the United States.-Sec. 
8, ibid. 

132. No member of the Senate or Ilouse of Representatives 
shall, after bis election and during his continuance in office, nor 
shall any bead of a department, bead of a bureau, clerk, or any 
other officer of the government, receive or agree to receive any 
compensation whatsoever, directly or indirectly, for any services 
rendered, or to be rendered, after the passage of this act, to any 
person, either by himself or another, in relation to any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other 
matter or thing in which the United States is a party, or directly 
or indirectly interested, before any department, court-martial, bu
reau, officer, or any civil, military, or naval commission whatever. 
And any person offending ag-ainst any provision of this act shall, 
on conviction thereof, be deemed guilty of a misdemeanor, and be 
punished by a fine not exceeding ten thousand dollars, and by im
prisonment for a term not exceeding two years, at the discretion of 
the court trying the same, and shall be, forever thereafter, incapable 
of holding any office of honor, trust, or profit under the govern
ment of the United States.86-June 11, 1864, chap. 119. 

133. Any bead of a department or bureau in which a claim 
against the United States is properly pending may apply to any 
judge or clerk of any court of the United States, in any State, Dis
trict, or Territory, to issue a subprena for any witness, residing or 
being within the jurisdiction of such court, to appear at ~time and 
place in said snbprena stated, before any officer authorized to take 
depositions to be used in the courts of the United States, there to 
give full and true answers to such written interrogatories and cross
interrogatories as may be .submitted with said application, or to be 
orally examined and cross-examined upon the subject of such claim; 
and if any witness, after being duly served with such subprena, 
shall neglect or refuse to appear, or appearing shall refuse to testify, 
the judge of the district in which the subprena issued may proceed 
npon proper process to enforce obedience to the process, or to pun
ish the disobedience, in like manner as any court of the United 
States may do in case of process of subprena ad testificandum 
issued by such court j and witnesses in such case shall be allowed 
the same compensation as is allowed witnesses in the courts of the 
United States. 87-Sec. 1, February 14, 1871, chap. 51. . 

86 This act seems to be fully supplied by that of 1866 (f 81). See also~, lll, 744. 
87 See, 82. 

9 
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134. If any witness, wl10 shall be duly sworn and examined 
under the provisions of this act, shall be guilty of intentional false 
swearing in his testimony, he shall be deemed guilty of the crime 
of perjury, and on conviction thereof shall be punished in the same 
manner and to the same extent as is provided against perjury com
mitted in the courts of the United States.-Sec. 2, ibid. 

135. 'Vbenever any head of a department or bureau shall make 
application to take testimony uuder this act, and shall be of opinion 
that the interests of the United States require the attendance of 
counsel at the examinatiou, or if he shall be of opinion that the 
interests of the United States require legal investigation of such 
claim, he shall give notice thereof to the attorney-general, and of 
all facts necessary to enable the attorney-general to furnish proper 
professional service in attending such examination, or making such 
investigation; and it shall be the duty of the attorney-general to 
provide for such service.-Sec. 3, ibid. 

88 !XSTRUCTIONS RELATIVE TO PUBLIC l\foNEYS AND 0Ff'ICIAL CHECKS OF TilE UNITED 
STATES DISBURSING 0FFICERs.-All public money ad1'anced to disbursing officers of 
the United States must be deposited immediately, to their respective credits, with 
either the United States treasurer, some assistant treasurer, or designated depositary, 
other than a national bank depositary, nearest or most convenient; or, by special 
direction of the secretary of the treasury, with a national bank depositary, except

(!.) Each disbursing officer of the war department, specially authorized by the sec
retary of war, when stationed on the extreme frontier or at places far remote from 
such depositaries, may keep, at his own risk, such moneys as may be intrusted to him 
for disbursement. 

Any officer, receiving money remitted to him upon specific estimates, will at once 
disburse the same accordingly, without waiting to place it in a depository, if the pay
ments are due, and he prefers this method to that of drawing checks. 

Checks drawn by disbursing officers upon money thus deposited should be in favor 
of the person, by name, to whom the payment is to be made, or in favor of such 
person by name or bearer, with these exceptions: 

[A.) Any disbursing officer may draw checks in favor of ldmself or bearer for such 
amounts as may be necessary [l] to pay sums under twenty dollars; [2] to pay 
(a) fixed salaries due at a certain period, he may withdraw the necessary 
amount by checks two days before the salaries are to be paid; (b) to make 
payments at a distance from a depository, he may withdraw the necessary 
amount by check. 

[B.] Any disbursing officer of the war department, specially designated by the 
secretary of war, may also draw by checks payable to himself or bearer the 
amount of his regular monthly pay-rolls or vouchers, not to exceed five days 
before the regular date when payment of such pay-rolls or vouchers is due. 

All disbursing officers or agents, except pension agents, drawing checks on moneys 
deposited to their official credit, must state on the face or back of each check the 
object or purpose to which the avails are to be applied. Such statement mCLy be 
made in brief form, but must clearly indicate the object of the expenditure, as, for 
instance, "pay," "pay-roll," or "payment of troops," adding the fort or station, 
"purchase of subsistence" or other supplies, "on contract for construction," men
tioning the fortification or other public work for which the payment is made, etc. 

Pension agents drawing checks in favor of themselves, or in favor of any person 
other than a pensioner, must furnish a list containing the names of the persons to 
whom payment is to be made from the avails, and the amounts payable to each. 

Transfer checks drawn by one disbursing officer in favor of another will be used 
only to effect a transfer of credit from the drawer to the payee in the depository 
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where they are 11ayable and to which they should be transmitted by the payee for 
such purpose. 

Excepting checks of pemion agents in favor of pensioners, and "bounty checks," 
public depositaries are not required to pay checks of disbursing officers made payable 
in the alternative to any peroon or his order. They rnay, however, pay them when 
drawn to order if satisfied of the genuineness of the indorsemcnts and sufficient snms 
remain to the credit of the dr1twer. 

Checks will not be returne<l to the drawer after their payment; hut the depositary 
with whom the account is kept shall furnish the officer with a monthly statement of 
his deposit account. 

No allowance will he made to any dislrnrsing officer for expenses charged for col
lecting money on checks. 

In case of the death, resignation, or remon1l of any disbursing officer, checks 
preriously drawn by him will be paid from the funds at his credit, unless said checks 
have been drawn more than four months before the presentation thereof, or reasons 
exist for rn'pccting fraud. 

Each disbursing officer is required, when first opening a disbursing account, to 
furnish his ofl\cial signature to the officer on whom the checks are drawn before 
drawing such checks. 

No.-. OFFICE OF 1'HE U.S. (Assistant Treasurer or Depositary.) 
-----, '18-. 

RECEIVED of------, --- dollars, consisti11,q of---, to be placed to his 
credit as---, and subject ouly to his check ;,, tliat o.fficial capacity. 
$-. --- ---,U.S. (Assistant Treasurer or Depositary.) 

A receipt of this form shall be given for every deposit made by a disbursing officer, 
whioh shall show, besides its serial number and the place and date of issue, the char
acter of the funds, i.e. whether coin or currency; and if tbe credit is made by a 
disbursing officer's check, trumferring funds to another disbursing officer, the essen
tit1J items of the check shall be enumerated; if by a treasury draft, like items shall 
be given, incluuing the warrant number. The title of each officer shall be expressed, 
and the title of the disbursing account shall also show for what branch of the public 
service the account is kept, it being essential for the proper transaction of depart
ment's bu;iness tha,t moneys ad1•anced to a disbursing officer serving in two or more 
distinct capacities, from different bureaus, be kept separate and distinct from each 
other, and he so reported to the department both by the officer and the depositary. 

These regulations nre intended to supersede those of May 27, 1857, November IO, 
1866, January 18, 1868, November 23, 1869, July 14, 1871, October 10, 1871, and No
vember 24, 1871.-Independent Treasury Circular, No. I, January 2, 1872. (See f, f, 
49, 74, 75, 77, 80.] 



CHAPTER IV. 

THE ~MILITARY ACADEJIIY. 

141. THE Military Academy1 shall consist of the corps of en
gineers, and the following professors, in addition to the teachers of 
the French language and drawing already provided,2 viz., one pro
fessor of I).atural and experimental philosophy, with the pay and 
emoluments of lieutenant-colonel, if not an officer of the corps, and, 
if taken from the corps, then so much in addition to bis pay and 
emoluments as shall equal those of a lieutenant-colonel; one pro
fessor of mathematics, with the pay and emoluments of a major, if 

l The ACADEMY first established under act of March 16, 1802. Sec. 27 of that act 
provided that the corps of engineers" shall be stationed at West Point, in the State of 
New York, and shall constitute a military academy [hut see~ 165]; and the en
gineers, assistant engineers, and cadets of the said corps shall he subject, at all times, 
to do duty in such places, and on such service, ao the President of the United States 
shall direct." 

The professors and corps of cadets declared a part of the military peace establish
ment. See Chap. xv., , 450. 

A military staff, consisting of an adjutant[, 152], a quartermaster [note 11,, 323], 
a treasurer, and a suitable number of medical officers, is provided by regulations. 

By act of April 23, 1856 (chap. 19), documents published by the Senate are to be 
furnished to the library of the Academy; ancl by circular letter from the superintend
ent, department and district commanders in the army are solicited to furnish copies 
of all printed general orders, issued by them from time to time, for deposit therein. 

(a.) RESIDE!'!TS AND VISITORS A1' THE AcADE~!Y.-"No person can be entitled, as a 
matter of right, to enter within the limits of this post unless he be authorized to do 
so hy the laws of the United States, or by some officer hfwing authority nuder the 
laws to grant permission to enter such limits. The superintendent of the Academy, 
as commandant of this post, has a general authority to pre,·ent any person within its 
Iill'.!its from interrupting its discipline, or obstructing in any way the performance of 
the duties assigned by law to the officers and cadets. In the exercise of a "ound dis
cretion, the commandant of the post may therefore order from it any person not 
attached to it by law, whose presence is, in his judgment, injurious to tho interests of 
the Academy. And in case any person so ordered shall refuse to depart, alter reason
able notice and within a reasonable time, having regard to the circumstances of the 
case, I think the superintendent may lawfully remove him by force."-3 Opinions, 
268-273, passim. But, having leased a dwelling-house, within the limits, to an indi
vidual, the United States have no greater right than an individual would have in 
respect to the ejectment of the lessee.-Jbid., 273. 

2 THE AcAm;mc STAFF.-These teachers (by act of February 28, 1~03) "tu be 
attached to the corps of engineers," a,nd their compensation not to "exceed the pay 
and emoluments of a captain in the line of the army." They are now rated as pro
fessors rn 151). 

For additional professorships see,, 14-1, 145, 155; and for the pay of all of them 
see, 169. 

The pay of all assistant professors is that of a captain mounted: see , , 145, 148, 
153, 167. They are also entitled to a captain's allowance of quarters.-9 Opinions, 284. 

( 124) 
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not an officer of the corps, and, if taken from the corps, then so much 
in addition to his pay and emoluments as shall equal those of a 
major; one professor of the art of engineering in all its branches, 
with the pay and emoluments of a major, if not an officer of the 
corps, and, if taken from the corps, then so much in addition to his 
pay and emoluments as shall equal those of a major; each of the 
foregoing professors to have an assistant professor, which assistant 
professor shall be taken from the most prominent characters of the 
officers or cadets, and receive the pay and emoluments of captains, 
and no other pay or emoluments, while performing these duties. 
Provided, That nothing herein contained shall entitle the academical 
staff, as such, to any command in the army separate from the 
Academy.-Sec. 2, April 29, 1812, chap. 72. 

142. The cadets, heretofore appointed in the service of the 
United States, whether of artillery, cavalry, riflemen, or infantry, 
or that may in future be appointed as hereinafter provided, shall at 
no time exceed two hundred and fifty ;3 that they may be attached, 
at the discretion of the President of the United States, as students 
to the Military Academy, and be subject to the established regulations 
thereof; that they shall be arranged into companies of non-com
missioned officers and privates, according to the directions of the 
commandant of engineers,3• and be officered from the said corps, for 
the purpose of military instruction; that there shall be added to each 
company of cadets four musicians; and the said corps shall be trained 
and taught all the duties of a private, non-commissioned officer, and 
officer; be encamped at least three months of each year, and taught 
all the duties incident to a regular camp; that the candidates for 
cadets be not under the age of fourteen/ nor above the age of twenty
one years; that each· cadet previously to his appointment by the Pres
ident of the United States shall be well versed in reading, writing, 
and arithmetic, and that he shall sign articles, with the consent. of 
his parent or guardian, by which he shall engage to serve five years,5 

unless sooner discharged; and all such cadets shall be entitled 

3 But see ~ 149. . 
(a.) These companies are organized by the commandant 'of cadets who nominates 

the non-commissioned officers, for appointment, to the superintendent. 
•For governing legislation as to age and qualifications see if if 149, 162, 163, 164. 
5 CADETS must engage to serve eight years rn 146). Under the 96th Article of 

War (~ 626), the clause of above section subjecting them to the regulations of the 
!-cademy, and provisions of sec. 7, March 3, 1815 (~[ 492), held that cadets were sub
Ject to the Articles of War.-1 Opinions, 276, 469. See also~ 450. 

Cadets, not being commissioned officers, may be tried by regimental or garrison 
court-martial. The action of such courts has a limitation, however, in the peculiar 
status of the cadets. They cannot be treated as" mere privates," or as "technical non
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to and receive the pay and emoluments6 now allowed bylaw to cadets 
in the corps of engineers.-Sec. 3, April 29, 1812, chap. 72. 

143. When any cadet shall receive a regular degree from the 
academical staff, after going through all the classes, he shall be con
sidered as among the candidates for a commission in any corps, ac
cording to the duties be may be judged competent to perform ; and 
in case there shall not, at the time, be a. vacancy in such corps, he 
may be attached to it at the discretion of the President of the United 
States, by brevet of the lowest grade, as a supernumerary officer, 
with the usual pay and emoluments of such grade, until a vacancy 
shall bappen.7 Provided, that there shall not be more than one 
supernumerary officer to any one company at the same time.-Sec. 
4, April 29, 1812, chap. 72. 

144. There shall be one chaplain stationed at the l\Iilitary 
Academy at West Point, who shall also be a professor of geography, 
history, and ethics, with the pay and emoluments allowed the pro
fessor of mathematics8.-Sec. 2, April 14, 1818, chap. 61. 

145. That an additional professor be appointed to instruct in the 
studies of chemistry, mineralogy, and geology, with the pay and 
emoluments now allowed to the professor of mathematics; and that 
the secretary of war may assign to the said professor an assistant, 
to be taken from the officers of the line or cadets: which assistant 
professor will receive the pay and emoluments allowed to other 
assistant professors.-Sec. 19, July 5, 1838, chap. 162. 

146. That the term for which cadets hereafter admitted into the 

commissioned officers," but must be considered as" quasi commissioned officers." Grad
uated cadets when assigned by brevet as supernumerary officers are, however, to all 
intents and purposes commissioned oflicers.-7 Opinions, 323. 

6 For pay and allowances see ~ ~ 159, 166. 
7 The faith of the public is pledged that a commission shall be awarded when a 

vacancy happens in corps to which he is attached, but he is not a commissioned officer 
till appointed to a vacancy.-2 Opinions, 251. But see last paragraph of note 5. 

"Under this act the President is not required either to commission such graduate 
when there is a vacancy, or to attach him as supernumerary officer by brevet of the 
lowest grade, when there is no vacancy; but he may do so at his discretion; and 
having exercised that discretion, such graduate, so commissioned and attached, 
becomes an officer of the lowest grade in the corps, and is entitled to all considerntion 
as a commissioned oflicer."-G. O. No. II, A.-G. 0., 1845. 

The President decides that brevet second lieutenants, appointed from the Academy, 
take rank, when promoted as second lieutenants, from date of brevet commission.
General Orders, A.-G. 0., October 3, 1821. 

Promotion to be in arm of service to which they are attached: Army Register, 1822. 
To be in regiment or corps, by Register of 1829; in the arm of service, by Army Regis
ter of 1846; again in regiment or corps, G. 0. No. 8, 1851; and again in arm of ser
vice, by and since G. 0. No. 17, 1853. 

By a decision of the war department, dated August 12, 1871, graduates of the 
Military Academy, for whom there are no vacancies, are to be assigned to duty as 
"additional second lieutenants." See~ 170. 

s Pay of all professors established July 15, 1870: see f 169. 
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Military Academy at West Point shall engage to serve be and the 
same is hereby increased to eight years, unless sooner discharged. 
-Sec. 28, ibid. 

147. The commander of the corps of cadets at the Military 
Academy shall be either the instructor of infantry tactics, of cavalry 
and artillery tactics, or of practical engineering, and bis pay and 
emoluments shall in no case be less than the compensation allowed 
by Jaw to the professor of mathematics ;9 and the pay and emolu
ments of the instructors in these branches shall in no case be less 
than is allowed by Jaw to the assistant professor of mathematics.
Sec. 2, June 20, 1840, chap. 50. 

148. The assistant professor of ethics shall be allowed the same 
compensation as is now allowed by law to the other assistant 
professors in the institution.-Sec. 3, June 20, 1840, chap. 50. 

149. llereafter, in all cases of appointments of cadets to the 
West Point Academy, the individual selected shall be an actual 
resident of the congressional district of the State or Territory, or 
District of Columbia, from which the appointment purports to be 
made. And provided further, That the number of cadets, by ap
pointments hereafter to be made, shall be limited to the nurn ber of the 
representatives and delegates in Congress, and one for the District 
of Columbia, and that each congressional and territorial district and 
District of Columbia shail be entitled to have one cadet at said 
Academy.10 Provided, That nothing in this section shall prevent 
the appointment of an additional number of cadets not exceeding 
ten, to be appointed at large, without being confined to a selection 
by congressional districts.-Sec. 2, March 1, 1843, chap. 52. 

9 Rank, pay, and duties of commandant prescribed June 12, 1858: see~ 157. 
10 APPOlNTl!ENT OF CADETS.-The act of August 31, 1852, provides that no appoint

ment to the Naval Academy be made, "unless recommended by the memuer of 
Congress representing the district in which the applicant resides, in the same manner 
that cadets at West Point are now appointed." Referring thereto, it was held by the 
attorney-general (10 Opinions, 46) that a member of Congress could not appoint to the 
Academy; that bis recommendation was simply a prerequisite to appointment; and that 
whe~ more than one applicant stood recommended by congressmen, representing, at 
the time of such nomiuation, the said district, the President could make a selection. 

The seleotions at larye, and from the District of Columbia, are especially made by 
the President. Application can at any time he made by letter to the secretary of war 
to have the name of the applicant placed upon the register, that it may be furnished to 
the .P~oper representative or delegate when a vacancy occurs. The application should 
exh1b1t the full name, precise age, and permanent abode of the applicant, and the num
ber of the congressional district in which he resides. Whenever possible, appointments 
are made one year in advance of the date of admission(~ 164), viz., about the lst of 
July .in each year. Candidates selected by the war department will be ordered to re
port 1ll person to the superintendent, for examination, between the 2ilth and 31st of 
.May, annually.-Regulations of the Military Academy, amended edition of 1866. 

For summary of qualifications, and disqualifications, see note 14. 

http:Academy.10
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150. That the President be authorized to appoint a board of 
visitors to attend the annual examination of the Military .Academy, 
whose duty it shall be to report to the secretary of war, for the 
information of Congress, at the commencement of the next succeed
ing session, the actual state of the discipline, instruction, police 
administration, fiscal affairs, and other concerns of the institution. 
[Provided,11 That the whole number of visitors each year shall not 
exceed the half of the number of States in the Union; and that they 
shall be selected, alternately, from every second State, each member 
being a bona-fide resident citizen of the State from which he shall 
be appointed; that not less than six members shall be taken from 
among officers actually serving in the militia ; and that a second 
member shall not be taken from any congressional district until 
every other district in the State shall have supplied a member.] 
Provided further, That no compensation shall be made to said 
members beyond the payment of their expenses for board and 
lodging while at the Military .Academy, and an allowance, not to 
exceed eight cents per mile, for traveling by the shortest mail route 
from their respective homes to the .Academy and back to their homes. 
-Sec. 2, .August 8, 1846, chap. 96. 

151. The teacher of drawing, and the ,first teacher of French, at 
the Military .Academy, shall hereafter be, respectively, professor of 
drawing, and professor of the French language.-Sec. 3, ibid. 

152. The adjutant of the :Military .Academy shall hereafter be 
entitled to receive the same pay and allowances as an adjutant of 
a regiment of dragoons.-March 3, 1851, chap. 22. 

153. Hereafter, the assistant professors of French and drawing 
shall receive the pay and emoluments allowed to other assistant 
professors.-Sec. 2, .August 6, 1852, chap. 81. 

154. A sufficient number of the supernumerary second lieutenants, 
graduates of the Military .Academy, for whom there is no command 
in the army, shall, upon the application of the superintendent of the 
coast survey, be detailed to take the places and do duty on the coast 
survey, instead of the civilians now employed in that service.-Sec. 
1, August 31, 1852, chap. 

155. That there shall be appointed at the Military .Academy, in 

11 The act making appropriation for the Academy for year ending June 30, 1869, 
provides, "That the second section of the act approved August 8, 1846, • • • be 
amended by striking out the first provision of said section, and by inserting in lieu 
thereof the following: 'Provided, That the whole number of visitors shall not exceed 
seven.' "-)larch 16, 1868. 

For hoard of congressional visitors see ~ 168. 
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addition to the professors authorized by the existing laws, a professor 
of Spanish, at a salary of two thousand dollars per annum.-Sec. 2, 
February 16, 1857, chap. 45. 

156. That the compensation of the master of the sword be fifteen 
hundred dollars per annum, with fuel and quarters.-Sec. 3, ibid. 

157. Th.e superintendent of the l\filitary Academy, while serving 
as such by appointment of the President,12 shall have the local rank, 
the pay and allowances, of a colonel of engineers; the commandant 
of the corps of cadets at the l\filitary Academy, while serving as 
such by appointment of the President, shall have the local rank, the 
pay and allowances, of a lieutenant-colonel of engineers, and, besides 
his other duties, shall be charged with the duty of instructor in the 
tactics of the three arms at said Academy; and the senior assistant 
instructor in each of the arms of service, viz. of artillery, cavalry, 
and infantry, shall severally receive the pay and allowances of the 
assistant professor of mathematics.-Sec. 2, June 12, 1858, chap.156. 

158. No cadet, who has been or shall hereafter be reported as 
deficient, either in ·conduct or studies, and recommended to be dis
charged from the Academy, shall be returned or reappointed, or ap
pointed to any place in the army before his class shall have left the 
Academy and received their commissions, unless- upon the recom
mendation of the academic board of the Academy. Provided, 
That all cadets now in the service, or hereafter entering the Military 
Academy at West Point, shall be called on to take and subscribe 
the following oath : "I, A. B., do solemnly swear that I will sup
port the Constitution of the United States, and bear true allegiance 
to the national government; that I will maintain and defend the 
sovereignty of the United States paramount to any and all alle
giance, sovereignty, or fealty I may owe to any State, county, or 
country whatsoever; and that I will at all times obey the legal 
orders of my superior officers, and the rules and articles governing 
the armies of the United States." And any cadet or candidate for 
admission who shall refuse to take this oath shall be dismissed from 
the service.-Sec. 8, August 3, 1861, chap. 42. 

159. From ·and after the 1st day of July, 1863, the annual pay 
of cadets at the Military Academy at West Point shall be the same 

• 
12 By sec. 28, March 16, 1802, "the principal engineer, and in his absence the next 

ID rank, shall have the superintendence of the said Military Academy." But see, 16ii. 
The superintendent "is regarded as the commandant of that post," the Military 

Acadewy.-Sec. 6, August 23, 1842, chap. 186. 
The Academy is not subject to supervision of department commanders.-G. 0. No.12, 

A.-G. 0., 1859. 
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as that allowed to midshipmen at the Naval .A.cademy,13 and the 
amount neces:mry for that purpose is hereby appropriated.-Sec. 3, 
April l, 1864, chap. 45. 

160. Sec. 4 of chap. 45 of the public acts of the first session of 
the thirty-eighth Congress, relating to cadets " found deficient," is 
hereby repealed.18•-Sec. 2, March 2, 1865, chap. 75. 

161. Sec. 31 of the act entitled "An act for enrolling and call
ing out the national forces, and for other purposes," approved 
)larch 3, 1863, or sec. 11 of an ".A.ct to increase the pay of 
soldiers in the United States army, and for other purposes," ap
proved June 20, 1864, shall not be construed to abridge the priv
ileges usually allowed to the professors of the Military Academy 
of being absent during the suspension of the ordinary acadernic 
studies of that institution.-Joint H.esolution, July 2, 1864. 

162. No person who has served in any capacity in the military 
or naval service of the so-called Confederate States during the late 
rebellion shall hereafter receive an appointment as a cadet at the 
military or naval academy.-Sec. 2, June' 8, 1866, chap. 110. 

163. The age for the admission of cadets to the United States 
:Military Academy shall hereafter be between seventeen and twenty
two years; but any person who has served honorably and faith
fully not less than one year as an officer or enlisted man in the arrny 
of the United States, either as a volunteer or in the regular service, 
in the late war for the suppression of the rebellion, and who pos
sesses the other qualifications prescribed by law, shall be eligible to 
appointment up to the age of twenty-four years.14-Sec. 1, Joint 
Resolution, June 16, 1866. 

13 And the ration, , 166. "The daily and monthly rates of pay of cadets, based 
upon the gross sum per year, salary (five hundred dollars) and commuted rations(one 
hundred and nine dollars and fifty cents), six hundred and nine dollars aud fifty cents, 
are hereby fixed as follows: 

Pay per day ............................................................................... Sl 67 
Pay per month (arranged for all months alike) .............................. 50 79 

"This rule has the concurrence of the accounting officers of the treasury."-Pay
master's Manual (1871),, 194. 

Sec. 8, July 28, 1866 (chap. 296), provides that acting midshipmen" shall be enti
tled to one ration or commutation thereof." · 

Four dollars per month are to be retained from each cadet's pay, with which, at 
his promotion, to purchase a uniform and equipments.-Regulations of the lllilitary 
Academy, amended edition of 1866. 

(a.) That section provided that" cadets found deficient at any examination shall 
not be continued at the Military Academy, or be reappointed except upon the recom
mendation of the academic board." But see first clause of , 158. 

H QuALH'ICATIONs-.1/ental: The candidate is required by law to be proficient in 
reading and writing; in the elements of English grammar; in descriptive geography, 
particularly of our own country; and in the history of the United States. 

In arithmetic, the various operations in addition, subtraction, multiplication, and 
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164. Cadets at the Military Academy shall hereafter be appointed 
one year in advance of the time of their admission, except in cases 
where, by reason of death or other cause, a vacancy occurs which 
cannot be thus provided for by such appointment in advance; but 
no pay or allowance shall be made to any such appointee until he 
shall be regularly admitted on examination as now provided by 
law; nor shall this provision apply to appointments to be made in 
the present year. And in addition to the requirements necessary 
for admission as prnvided by sec. 3 of the "Act making further pro
visions for the corps of engineers," approved April 29, 1812[if142], 
candidates shall be required to have a knowledge of the elements of 
English grammar, of descriptive geography, particularly of our own 
country, and of the history of the United States.H-Sec. 2, ibid. 

165. 'l'he superintendent of the United States 1filitary Academy 
may hereafter be selected, and the officers on duty at that institu
tion detailed, from any arm of the service ;15 and the supervision 

division, reduction, simple and compound proportion, and vulgar and decimal frac
tions, must be thoroughly understood and readily performed. 

Physical: Candid>ites must be free from any infectious or immoral disorder, and 
generally from any deformity, disease, or infirmity which may render them unfit for 
arduous military service. 

DISQUALIFICATIO:;;s: No candidate less than five feet in height can be admitted. 
The following are the leading physical disqualifications: 
Feeble constitution and mnscular tenuity; unsound health, from whatever cause; 

indications of former disease; glandular swellings or other symptoms of scrofula. 
Chronic cutaneous affections, especially of the scalp. 
Severe injuries of the bones of the head; convulsions. 
Impaired vision, from whatever cause; inflammatory affections of the eyelids; 

immobility or irregularity of the iris; fistula lachrymalis, etc. 
Deafness; copious discharge from the ears. 
Loss of many teeth, or the teeth generally unsound, 
Impediment of speech. 
Want of due capacity of the chest, and any other indication of a liability to pul

monic disease. 
Impaired or inadequate efficiency of one or both of the superior extremities on 

account of fractures, especially of the clavicle, contraction of a joint, extenuation, 
deformity, etc. 

An unusual excurvature or incurvature of the spine. 
Hernia. 
A va.ricose state of the veins of the scrotum or sperma.tio cord (when large), sarco

cele, hydrocele, hemorrhoids, fistulas. 
Impaired or inadequate efficiency of one or of both of the inferior extremities on 

~ccount of varicose veins, fractures, malformation (fiat feet, etc.), lameness, contrac
tion, unequal length, bunions, overlying or supernumerary toes, etc. · 

Ulcers or unsound cicatrices of ulcers likely to break out afresh. 
Ev~ry person appointed, upon arrival at West Point, is submitted to a rigid medical 

exa1umation; and if any causes of disqualificiition are found to exist in him to such 
a degree as may now or hereafter impair bis efficiency, be is rejected. 

No person who bas served in any capacity in the army or navy of the so-called 
Confederate States can be appointed. 

As a general rule, no person who has had a brother educated at the Academy will 
belppointed.-Regulations for the Academy. 

• This section repeals the law of 1802 cited in note 12. 
"U.nder the 6th sec. of the act of July 13, 1866 (, 165), which authorizes the 

selection of superintendent of the .Milita.ry Academy to be made from any arm of the 
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and charge of the .Academy shall be in the war department, under 
such officer or officers as the secretary of war may assign to tbat 
duty.-Sec. 6, July 13, 1866, chap. 176. 

166. That the cadets of the Military .Academy be entitled to the 
ration now received by the acting midshipmen at the Naval .A.earl. 
emy, commencing at the date of the approval of the law authorizing 
the same.-Sec. 2, February 28, 1867, chap. 100. 

167. Hereafter the assistant professor of Spanish shall receive 
the same pay and emoluments allowed to ot~er assistant professors 
of the .A.cademy.-Sec. 3, ibid. 

168. .A.ncl hereafter, in addition to the other members of tbe 
board of visitors to be appointed by the President, according to 
existing law [, 150], to attend the annual examination of cadets 
at the United States Military Academy, there shall be on every such 
board two Senators, to be designated by the Vice-President or Pres
ident pro tempore of the Senate; and three members of the House 
of Representatives, to be designated by the Speaker of the House 
of Representatives; such designations respectively to be made at 
the session of Congress next preceding the time of such examina
tion; and the Senators and members so appointed shall make full 
report of their action as such visitors, with their views and recom
mendations in regard to the said Military .Academy, within twenty 
days after the meeting of Congress, at the session next succeeding 
the time of their appointment.-February 21, 1870, chap. 18. 

169. The professors of the United States Military .Academy 
whose service in the army and at the .Academy exceeds thirty-five 
years shall have the pay of colonel; and those whose like service 
is less than thirty-five, but exceeds twenty-five years, shall have the 
pay of lieutenant-colonel; and all other professors shall have the 
pay of major; and hereafter there shall be allowed and paid to said 
professors ten per cent. of their current yearly pay for each and 
every term of five years' continuous sei:vice. Provided, That such 
addition shall in no case exceed forty per cent. of said yearly pay; 
and said professors are hereby placed upon the same footing as re· 
gards retirement from active service as officers of the army.16-Sec. 
13, July 15, 1870, chap. 294. 

11ervice, it is held that he is not required to give bond for disbursing the funds of the 
institution, his authority as disbursing officer being derived from the 27th sec. of the 
act of July 5, l8:18 (, 385).-Second Comptroller, e1039. • 

16 Professors of the :Military Academy are" commissioned officers of the army."
Secretary of War, May 27, 1857. But they are not commissioned officers within the 
meaning of the 64th Article of War(, 632), and therefore cannot be detailed as mem
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170. Nothing in this act shall be construed to prevent the assign
ment to duty as additional second lieutenants of the graduates of 
the Military Academy. 17-Sec. 19, ibid. · 

171. That the secretaries of war and the navy be and they are 
hereby authorized and directed so to arrange the course of studies 
and the order of recitations at the military and naval academies 
that the students in said institutions will not be required to pursue 
their studies on Sunday.-Sec. 21, ibid. 

THE ACADE;\IY BAND. 

172. Fifteen bands, including the band at the l\Iilitary Academy, 
may be retained or enlisted in the army, with such organization as 
is now provided by law, to be assigned to brigades in time of war, 
and in time of peace to assembled brigades, or to forts or posts at 
which the largest number of troops shall be ordinarily stationed; 
and the band at the Military Academy shall be placed on the same 
footing as other bands. 18-Sec. 7, July 28, 1866, chap. 299. 

173. Of the fifteen bands now in the service, organized under 
the provisions of sec. 'l of an act entitled "An act to increase and 
fix the military peace establishment of the United States," approved 
July 28, 1866, all except the band at the l\Iilitary Academy18 shall 
be honorably discharged without delay, and shall receive full pay 
and allowance to the date of such discharge.-Sec. 5, l\Iarch 3, 1869, 
chap. 124. 

hers of courts-martial. "The President may, by his regulations of the civil police of 
the Academy, invest them with authority adequate to all the purposes of their pru
fessorships; but he can invest them. with no portion of judicial power to affect the 
life or liberty of others."-1 Opinions, 469. See also last clause of~ Ul. 

17 There is nothing in that act susceptible of such construction, unless it be by 
implication from sec. 16 ( ~ 551 ).

18 The "other bands" were those authorized by the act of July 29, 1861, providing 
"that the bands of the regular regiments shall consist of not more than twenty-four 
mu~ieians for each regiment of infantry and artillery, and sixteen musicians for each 
regiment of mounted troops" (sec. 2); and (sec. 4) that" the regimental bands will 
he paid as follows: one-fourth of each, the pay and allowances of sergeants of engi
neer soldiers; one-fourth, those of corporals of engineer soldiers; and one-half, those 
of engineer soldiers of the first class; the drum-major, or leader of the band, the 
pay and emoluments of a second lientenant of infantry." Bands for mounted troops, 
being discontinued by sec. 11, act of July 17, 1862, chap. 201, the act of 1866 must be 
construed as referring to the infantry bands. 

THE BAND LEADER.-The act of June 20, 1864, intended to give a temporary in
crease of pay to the enlisted men, reduced the pay of the leader of a regimental band 
to seventy-five dollars per month. That a.ct was continued in force from time to time, 
hut ~xpired June 30, 1871. It would seem as though the leader, since that date, should 
receive the pay provided in sec. 4, July 29, 1861, chap. 24; but, nuder circular No. 78, 
paymaster-general's office, 1871, the rate of seventy-five dollars is continued. 

THE TEACHER OF Music to receive seventy-five dollars per month, by order of the 
secretary of war, December 8, 1868. 



CHAPTER V. 

ARJIY REGULATIONS. 

181. IT shall be the duty of the secretary of the war department, 
and be is hereby authorized, to prepare general regulations,1 better 
defining and prescribing the respective duties and powers of the 
several officers in the adjutant-general, inspector-general, quarter
master-general, and commissary of ordnance, departments, of the 
topographical engineers, of the aides of generals, and generally of 
the general and regimental staff;2 which regulations, when approved 
by the President of the United States, shall be respected and obeyed; 
until altered or revoked by the same authority. And the said 
general regulations, thus prepared and approred, shall be laid before 
Congress at their next session.-Sec. fi, March 3, I 813, chap. 52. 

182. That the regulations in force before the reduction of tbe 
army3 be recognized, as far as the same shall be found applicable 
to the service; subject, however, to such alterations as the secretary 
of war may adopt,8• with the approbation of the Prcsident.-Sec. 9, 
April 24, 1816, chap. 69. 

183. That the secretary of war be and he is hereby directed to 
have prepared, and to report to Congress at its next session, a code 
of regulations for the government of the army, and of the militia in 

1 "A REGULATION" of an executive department is a rule made by the bead of such 
department for its action, under a statute conferring such power, and has the force of 
law; a mere order of the President, or of the secretary of the department, is not a 
rcgulation.-Hai·vey v. United States, 3 Nott & Huntington, 42. 

2 The secretary of war to prescribe general regulations for the purchase and trnns
portation of supplies, see ~ 4; and for manner of issuing and accounting for clothing 
see ~ 239. 

S The regulations referred to are those of l\Iay 1, 1813. By act of l\Iarch 2, 1821, 
Congress" approved and adopted" a system of regulations prepared by General Scott; 
but by act of May 7, in following year, that action was reconsidered, and the authority 
to make and amend regulations was thus recommitted to the secretary of war, under 
direction of the President. 

(a.) The executive departments must necessarily do many things essential to the 
proper action of the government, for which there is no statutory provision; and it ~s 
necessary that they should construe such laws as they are required to execute: their 
construction of a statute, when not affecting private rights, is held to be binding on 
the courts. See United States v. MacDaniel, 7 Peters, 2; United States v. Lytle, 5 
McLean, 9. 

(b.) "The power of the executive to establish rules and regulations for the govern
ment o'. the army is undoub~ed. The power to establish implies necessarily the po:wer 
to modify or repeal, or to create anew. The secretary of war is the regular constitu

( I 34) 
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actual service, which shall embrace all necessary orders and forms 
of a general character for the performance of all duties incumbent 
on officers and men in the military service, including rules for the 
government of courts-martial. The existing regulations to remain 
in force until Congress shall have acted on said report.-Sec. 3'i, 
July 28, 1866, chap. 299. 

184. The secretary of war shall prepare a system of general 
regulations for the administration of the affairs of the army, which, 
when approved by Congress, shall be in force and obeyed until 
altered or revoked by the same authority, and said regulations shall 
be reported to Congress at its next session. Provided, That said 
regulations shall not be inconsistent with the laws of the United 
States.-Sec. 20, July .15, 1870, chap. 294. 

tional organ of the President for the administration of the military establishment of 
the nation; and rules and orders publicly promulgated through him must be received 
as the act of the executive, and as such be binding upon all within the sphere of his 
legal and constitutional authority. Such regulations cannot be questioned or defied, 
because they may be thought unwise or mistaken."-United States v. Eliason, 16 
Peters, 291. 

(c.) "The army regulations when sanctioned by the President have the force of 
law."-United States v. Freeman, 3 How, 566; and reaffirmed in Gratiot v. Un-ited 
States, 4 How, 80. 

(d.) The responsibilities and authority of military officers are regulated by law, and 
are for the courts to determine.- U11ited States v. Willard, 1 Penu, 539. See also 
chap. I, note 11 a. 

(e.) "The war department, representing the President in the administration of the 
army, has permanent authority from Congress to make regulations in aid and com
plement of statutes."-Attorney-genernl, January I, 1857. 

(/.) "I have no doubt that the secretary of war may, with the approbation of tho 
President, alter, at pleasure, the existing regulations for the government of the Mili
tary Academy, or any other portion of the army, even although such alteration should 
go to an entire change of the present system; provided, that the regulations, as pro
posed to be altered, be consistent with the Constitution and laws of the United States.''
Attorney-general, May 19, 1821. But see last clause of~ 183. 



CHAPTER VI. 

GENERAL OFFICERS, AIDES-DE-CAJJIP, AND JJIILI
TARY SECRETARIES. 

191. THERE shall be one general, one lieutenant-general, five 
major-generals, and ten brigadier-generals,1 who shall have the same 
pay and emoluments and be entitled to the same staff officers in 
number and grade as now provided by law.-Sec. 9, July 28, 1866, 
chap. 299. 

192. The offices of general and lieutenant-general of the army 
shall continue until a vacancy shall occur in the same, and no longer; 
and when such vacancy shall occur in either of said offices, immedi
ately thereupon all laws and parts of laws creating said office shall. 
become inoperative, and shall by virtue of this act from thencefor
ward be held to be repealed.-Sec. 6, July 15, 1810, chap. 294. 

193. No appointment to the grade of major-general shall be made 
until the number of officers of that grade is reduced below three, 
after which the number of major-generals shall not exceed three.
Sec. 1, ibid. 

194. No appointment to the grade of brigadier-general shall be 
made until the number of officers of that grade is reduced below six, 
after which the number of brigadier-generals shall not exceed six.
Sec. 8, ibid. 

THE GENERAL AND STAFF. 

195. That the grade of "general2 of the army of the United 
States" be and the same is hereby revived; and that the President 
is hereby authorized, whenever he shall deem it expedient, to appoint, 
by and with the advice and consent of the Senate, a general of the 
army of the United States, to be selected from among those officers 

1 For reduction in these grades see next three paragraphs. 
2 First established by act of March 3, 1799 (chap. 48 ), providing "that a com

mander of the army of the United States shall be appointed and commissioned 
by the style of 'general of the armies of the United States;' and the present office 
and title of lieutenant-general shall thereafter be abolished,'' no appointment was made 
under thttt act, and the grade was discontinued by act of March 16, 1802, which 
authorized but one general officer (a brigadier-general) for the army. 

( 136) 



GENERAL OFFICERS, AIDES-DE-CAMP, ETO. 137 

in the military service of the United States most distinguished for 
courage, skill, and ability, who, being commissioned as general, may 
be authorized, under the direction and during the pleasure of the 
President, to command the armies of the United States -Sec. 1, July 
25, 1866, chap. 232. 

196. The said general may select from the regular army for ser
vice upon his staff 3 such number of aides, not exceeding six, as he 
may judge proper, who, during the term of such staff service, shall 
each have the rank, pay, and emoluments of a colonel of cavalry.
Sec. 2, July 25, 1866, chap. 232. 

TIIE LIEUTENANT-GENERAL AND STAFF. 

197. That the grade of lieutenant-general be and the same is 
hereby revivedi in the army of the United States; and the Presi
dent is hereby authorized, whenever he shall deem it expedient, to 
appoint, by and with the advice and consent of the Senate, a lieu
tenant-general, to be selected from among those officers in the mili
tary service of the United States, not below the grade of major-gen
eral, most distinguished for courage, skill, and ability, who, being 
commissioned as lieutenant-general, may be authorized, under the 
direction and during the pleasure of the President, to command the 
armies of the United States.-Sec. 1, February 29, 1864., chap. 14. 

198 . .And it is hereby provided· that, in lieu of the staff now· 
allowed by law5 to the lieutenant-general, he shall be entitled to 

.3 CHIEFS OF 8TAFF.-By an act of .March 3, 1865, a chief of staff with the rank of 
brigadier-general was provided for the lieutenant-general commanding the army. By 
a clause of sec. 2, of the act of July 25, 1866, that officer was transferred to the staff of 
the general, and the office was abolished by act of April 3, 1869. 

Sec. 2, act of .March 3, 1813 (chap. 52), enacted "that the President of the United 
States be and is hereby authorized, if he shall deem it expedient, to assign one of 
the brigadiers-general to the principal army of the United States, who shall, in such 
case, a~t as adjutant- and inspector-general, and as chief of the staff of such army." 
This enactment has never been repealed in express terms, but it has been regarded as 
obsolete by Brightly, Cross, and Callan. It probably was in effect repealed by so 
niuch of the act of 1821 as discontinued the joint office of "adjutant- and inspector
geIJeral." · 

It is believed that no legislative sanction is required to authorize the assignment of 
any officer to duty as a chief of staff; and in the Army Regulations of 182[> it was 
provided that there should be "attached as cliief of the staff, to a brigade, a major; 
to a division, a colonel; to an army corps, a brigadier-general; and if the particular 
ar~y consists of two or more army corps, a major-general will be attached to it as 
chief of the staff." Subsequent additions of the Army Regulations provide simply 
that a" suitable staff" be attached to brigades, divisions, etc. 

' The grade first recognized in the act to raise a "provisional army," l\Iay 28, 1798; 
abolished in 1802 (see note 2); and revived, so as to be conferred by brevet only, by 
resolutions of February 15, 1855. See also 7 Opinions, 399-4:19. 

5 The law of February 2!1, 1864, had authorized a personal staff of four aides-de
camp and two military secretaries, with rank, etc., of lieutenant- colonel. 

It is remarkable that while the law limits the selection of aides-de-camp for all 

10 
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two aides and one military secretary, each to have the rank, pay, 
and emoluments of a lieutenant-colonel of cavalry during the term 
of such staff service.-Sec. 2, July 25, 1866, chap. 232. 

STAFF OF MAJOR- AND BRIGADIER-GENERALS. 

199. The aides-de-camp of the major-general commanding the 
army in time of war may be taken from the line, without regard to 
rank; and the aides-de-camp allowed to other major·generals and 
brigadier-generals may be taken from the grade of captain or sub
altern ;6 and the commanding or highest general in rank may, while 
in the field, appoint a military secretary from the subalterns of the 
army, who shall have the pay and emoluments of a major of cavalry 
for the time being.-Sec. 8, June 18, 1846, chap. :29. 

200. The senior aide-de-camp of the major-general commanding 
the army may be taken from the captains or majors of the army, and 
shall be allowed the pay and emoluments of a major of calvary.6'

Sec. 2, September 26, 1850, chap. 50. 
201. The general commanding the army6

d of the United States· 
shall be allowed a secretary, to be taken from the line of the army,· 
who shall receive twenty-four dollars per month, in addition to his 
pay in the line, and shall be allowed forage for two horses.-Sec. 5, 
May 16, 1812, chap. 86. 

202. There shall be added to the army of the United States the 
following general officers, namely :6r four major-generals, with three 
aides-de-camp each, to be taken from captains or lieutenants of the 
army, and six brigadier-generals, with two aides-de-camp each, to 
be taken from the lieutenants of the army.-Sec. 3, July 29, 186J, 
chap. 24. · 

other general officers of the army, to details from the army, it is silent as to the 
class from which selections for the personal staff of the lieutenant-general are to be 
made. 

6 AIDES·DE·CAMP TO MAJOR- AND BRIGADTER-GENERALs.-Subalterns only can be 
detailed e.s a.ides to the brige.dier-genere.ls: see , 202. • 

(a.) There is no le.w interdicting the employment e.nd payment of a.ides of e. brevet 
general officer when he is assigned to duty as such.-Second Comptroller,~ 1786. 
And it is the practice to allow an officer commanding under the brevet of major
genere.l to select his aides-de-camp from the grade of captain. See Chap. xi., note 6. 

(b.) The act of March 2, 1821, having abolished the office of assistant adjutant
general, enacted that "aides-de-camp, in addition to their other duties, shall perform 
the duties of assistant adjutant-general." 

(c.) And for rank and pay of the aides-de-camp of army corps commanders, see 
Chap. xviii., , 523. 

(d.) "The general comma.J><ling the army" .was, at the passing of this act, a major
general. An appointment was made nnder this section as le.ta as 1863. 

(e.) For the staff of general officers of the MILITIA, see Chap. xxv.,,, 783, 784. 
(/.) The number of general officers determined in,, 191-194. This section de

termines only the number and rank of the aides-de-camp allowed to these g'rades. See 
also clause a. 

http:brige.dier-genere.ls


CHAPTER VII. 

ADJUTANT- GENERAL'S AND INSPECTOR- GENER
AL'S DEPARTJJIENTS, BUREAU OF JJIILITARY JUS
TICE, AND SIGNAL SERVICE. 

ADJUTANT-GENERAL'S DEPARTMENT. 

206. THE adjutant-general's department 1 of the army shall 
hereafter consist of the officers now authorized by law, viz.: one 
adjutant-general, with the rank, pay, and emoluments of a brigadier
general ;1 two assistant adjutant-generals, with the rank, pay, and • 

emoluments of colonels of cavalry; four assistant adjutant-gener
als, with the rank, pay, and emoluments of lieutenant-colonels of 
cavalry ;1b and thirteen assistant adjutant-generals, with the rank, 
pay, and emoluments of majors of cavalry.-Sec. 10, July 28, 1866, 
chap. 299. 

207. They [the assistant adjutant-generals] shall be taken from 
the line of the army, and in addition to their own, shall perform the 
duties of assistant inspector-generals when the circumstances of the 
service may require.2-Sec. 7, July 5, 1838, chap. 162. 

1 The adjutant-general's department, eo nomine, was first established under the act 
of March 3, 1813, chap. 52, to consist of one "adjutant- and inspector-general,'' a 
brigadier-general; eight assistant adjutant-generals, with rank as colonels; and six
teen with rank as majors. The department was not provided for in the act (reducing 
the army) of l\Iarch 3, 1815, but some of the officers were "provisionally retained" 
by executive orders of May 17, 1815; and by act of April 24, 1816, the department 
was re-established-to consist of an adjutant- and inspector-general, a brigadier-gen
eral; an assistant adjutant-general, with rank of colonel, to each division; (two) and 
an assistant, with rank of major, to each brigade (four). The offices of adjutant
general and inspector-general were separated in the reorganization of 1821, by which 
the office of assistant adjutant-general was abolished • 

. (a.) The adjutant-general to be appointed by selection from the department: Chap. 
XIX.,' 536. 

(b.) Assistant adjutant-generals assigned to army corps to have rank of lieutenant
colonel: Chap. xviii., f 523. 

(c.) ENLISTED CLERKs.-Under the acts of July 27, 1861, and January 27 and July
?• 1862, the adjutant-general is authorized to employ, in addition to his force of civil
ian clerks, thirty non-commissioned officers, to be selected by him from the army. 
Other enlisted men are detailed, from time to time, from the army, to serve as clerks 
and messengers in the office of the adjutant-general, and at the headquarters of mili
tary {geographical) divisions and departments. See G. O. No. 92, A.-G. 0., 1868, 
and No. 30, ibid., 1869. _ · 

2 And aides-de-camp to perform the duties of assistant adjutant-generals. See 
Chap. vi., note 6 b. 

( 139) 



140 DIGEST 01' ,lfILITARY LAWS. 

208. .All vac'ancies occurring in the grade of major shall he 
filled by selection from among the captains of the army.3-Sec. 22, 
July 11, 1862, chap. 200. 

INSPECTOR-GENERAL'S DEPARTMENT. 

209. There shall be four inspector-generals of the. army,' with 
the rank, pay, and emoluments of colonels of cavalry ;'b three as
sistant inspector-generals, with the rank, pay, and emoluments of 
lieutenant-colonels of cavalry; 'c and two assistant inspector-gen
erals, with the rank, pay, and emoluments of majors of cavalry-4'
Sec. 11, July 28, 1866, chap. 299. 

BUREAU OF l\llLITARY JUSTICE. 

210. There shall be attached to, and made a part of, the war 

3 APPOINTlfENTS.-Wbile the lowest grade in the department was that of captain, 
vacancies therein were filled from the grades of subalterns; but, as the context of 
this section advanced the lowest grade to that of major, it was deemed proper to make 
a corresponding advance in the grade from which selections, for the department, were 
to be made. Upon well-established rules of construction (see 3 Howard, 197, 636; 
4 ibid., 37; 16 Peters, 342; 11 Wheaton, 385-6; and ll Wallace, 92), this section 
should be construed, in connection with the acts of 1816 (~ 532), and 1838 (f 207), to 
mean that vacancies in the grade of major "shall be filled by selection from among 
the captains of the line of the army." 

*The inspector-general's department was first established under the act of l\Iarch 3, 
1813, with an organization of eight inspector-generals (colonels) and sixteen assistant 
inepector-generals (majors). These offices were abolished in the army reduction of 
1815, brigade inspectors being substituted; but were again established by the act of 
April 24, 1816. The office of assistant inspector-general was abolished in 1821, but 
the existence of an inspector-general's department bas been continuous since 1816, and 
is recognized by the act of March 3, 1869 (Chap. xix., ,f 538), and by the act of June 
8, 1872. See clause b of this note. 

(a.) APPOINTMENTS.-By sec. 2, August 3, 1861, the President was authorized to 
appoint, "in addition to the number authorized by existing laws and in accordance 
with existing regulations, five assistant inspector-generals, with the rnnk and pay of 
majors of cavalry." 

There were, however, no assistant inspector-generals" authorized by existing laws," 
the office not being recognized in the reorganization of 1821. Sec. 4, act of March 3, 
131:3, provided that the assistant inspector-generals should be taken from the line, and 
that the inspector-generals should be taken from the line, or not, as the President may 
deem expedient. But see Ch1tp. xix., , , 582, 540. · 

(b.) PROllOTIONS.-lt having been held in 1864 that the laws regulating promotion 
in the staff corps or departments(,, 539, 540) were not applicable to the inspectors 
aud assistant inspector-generals, a vacancy occurring during that year in the grade 
of inspector-general was filled by selection, or" appointment." An appeal to Congress 
from the officer entitled by the law of seniority to this vacancy elicited the following 
act, approved June 8, 1872 (chap. 351): "That the President be and hereby is author
ized to nominate, and, by and with the advice and consent of the Senate, to appoint, 
Nelson IL Davis, of the inspector-general's department, to the rank and place therein 
to which be is entitled, and which he would have held bad the law of promotions by 
seniority under the act of March 3, 1851, and the Army Regulations of 1863, been 
carried out. Provided, That no officer in said department shall, by this act, be re-, 
duced from bis present grade, nor shall any pay or allowance be made to any officer 
under it, except from the date of bis confirmation. And provided further, That no 
promotion to the grade of inspector-general shall hereafter be made until the number 
of inspector-generals is reduced to four." 

(c.) An assistant inspector-general to each army corps, to have rank of lieutenant· 
colonel. See Chap. xviii •.• ,r 523. 
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department, during the continuance of the present rebellion,5 a 
bureau, to be known as the bureau of military justice, to which shall 
be returned for revision the records and proceedings of all the 
courts-martial, courts of inquiry, and military commissions of the 
armies of the United States; and in which a record shall be kept of 
all proceedings had.thereupon.-Sec. 5, June 20, 1864, chap. 145. 

211. The bureau of military justice shall hereafter consist of one 
judge-advocate-general, with the rank, pay, and emoluments of a 
brigadier-general, and one assistant judge-advocate-general, with 
the rank, pay, and emoluments of a colonel of cavalry; and the 
said judge-advocate-general shall receive, revise, and have recorded 
the proceedings of all courts-martial, courts of inquiry, and military 
commissions, and shall perform such other duties as have been here
tofore performed by the judge-advocate-general of the army. And 
of the judge-advocates now in office 6 there. may be retained a num
ber not exceeding ten, to be selected by the secretary of war, who 
shall perform their duties under the direction of the judge-ad vo
cate-general7 until otherwise provided by law, or until the secretary 
of war shall decide that their services can be dispensed with.s
Sec. 12, July 28, 1866, chap. 299. 

212. The last clause of sec. 12, of chap. 299, of the 1aws of the 
first session of the thirty-ninth Congress, approved July 28, 1866, is 
hereby amended by repealing all after and including the words 
"until otherwise provided by law," so as to place the judge-advo
cates thereby, authorized to be retained in service upon the same 
footing in respect to tenure of office and otherwise as other officers 
of the army of the United States.-February 2.5, 1861, chap. 'l'9. 

213. 'l'hat the number of judge-advocates of the army be and 

5 Continued in reorganization. See following paragraphs.
6 The judge-advocates "now in office" were those who, under the provision of sec. 6, 

July 17, 1862, were "appointed by the President, by and with tbe ad,·ice nnd consent 
of the Senate, for ea.ch army in the field, with the ra.nk, pay, and emoluments each of 
a mnjor of cavalry." . 
• 7 !JUTIES OF THE BUREAU.-"All communications pert.aining to questions of military 
JUshce, or the proceedings of military courts and commissions, throughout the armies 
?f the United States, must be addressed to the judge-advocate-general; and command
mg ~fficers are enjoined to forward promptly to the bureau of military justice all pro
ceedmgs of courts-martia.1, military cpmmissions, and courts of inquiry, together with 
the orders promulgating decision thereon. Judge-advocates will be held responsible 
~or the prompt execution of this para.graph, and they are required to forward to the 
Ju_dge-advocate-general, at the end of each month, a. list of all cases tried and to be 
tried.within their jurisdiction."-G. 0. No. 270, A.-G. 0., 1864. 

A Ju<lge-advocate, on duty at division or department headquarters, is liable to detail, 
by the C?mmanding officer, as judge-advocate of a general court-martial; "that is bis 
appropriate function, and the very object of bis office." (Decision of general-in-chief, 
concurred in by secretary of war.)-Adjutant-general, August 11, 1870. 

8 See succeeding paragraphs for prese.nt status of judge-advocates. 
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the same is hereby fixed at eight, and the President is hereby au
thorized, by and with the advice and consent of the Senate, to fill all 
vacancies which have occurred or may hereafter occur therein.
April 10, 1869, chap. 20. 

SIGNAL SERVICE. 

214. There shall be one chief signal officer of the army, who 
shall have the rank, pay, and emoluments of a colonel of cavalry; 
and the secretary of war shall have power to detail six officers9 and 
not to exceed one hundred non-commissioned officers and privates, 
from the battalion of engineers, for the performance of signal duty; 
but no officer or enlisted man shall be so detailed until he shall have 
been examined and approved by a military board, to be convened 
by the secretary of war for that purpose; and enlisted men, while 
so detailed, shall, when deemed necessary, be mounted upon horses 
provided by the government.-Sec. 22, July 28, 1866, chap. 299. 

215. That the secretary of war be and he hereby is authorized 
and required to provide for taking meteorological observations at 
the military stations in the interior of ·the continent, and at other 
points in the States and Territories of the United States, and for 
giving notice on the northern lakes and on the seacoast, by magnetic 
telegraph and marine signals, of the approach and force of storms.10 

-Joint Resolution, February 9, 1870. 

9 Officers assigned to signal duty by the war department are entitled to the pay of 
mounted officers of like grades. See ft 323, and Paymaster's Manual (1871), ~ 205. 

"The recommendation of the chief signal officer of the army, 'that no instructed 
acting signal officer or qualified signal men may be relieved from duty as such until 
the chief signal officer is advised of the intention, in order that, if necessary, a proper 
successor may be nominated; and that the careful observance of ~ 17, Appendix B, 
revised Army Regulations, requiring that they shall be relieved only by orders from 
the adjulant-general of the army, is secured,' bas been l\pproved by the secretary of 
war."-Adjutant-general to the chief signal officer of the army, May 12, 1870. 

10 The chief signal officer of the army is charged, subject to the direction of the 
secretary of war, with the special duties of the observation and giving notice, by 
telegraph and signal, of the approach and force of storms, under the provisions of this 
resolution.-G. 0. No. 29, A.-G. 0., 1870. 

(a.) For rates of signal service messages see ft~ 973, 976, and their notes. 
(b.) SIGNAL SERVICE DETACmIENT.-Under this authority(~ 215) the secretary of 

war has directed special enlistments for signal service. Such enlistments are made 
only at the signal office in Washington, but persons desiring to enter this service can 
obtain all necessary information as to the requisite qualifications, eto., by written 
application to the signal officer of the army. 

Ob•erver-sergeants are appointed from the detachment. In addition to their pay 
proper and clothing allowance, they are entitled to extra-duty pay at the rate of 
thirty-five cents per day; and, when not serving with other troops, they receive com
mutation of subsistence at the rate of seventy-five cents per day; commutation of 
quarters at the rate of ten dollars per month; and of fuel at eight dollars for like 
period. . 

Privates of the detachment, serving as assistants to the observer-sergeants, receive 
like rates of commutation, but no extra-duty pay. 

http:storms.10
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216. That the secretary of war be and he hereby is authorized 
and required to provide, in the system of observations and reports 
in charge o.f the chief signal officer of the army, for such stations, 
reports, and signals as may be found necessary for the benefit of 
agriculture and commercial interests.11-Sec. 1, June 10, 1872, chap. 
415. 

11 The chief signe.l officer of the e.rmy is hereby directed e.nd ordered to ce.rry into 
effect the special duties imposed upon the secretary of we.r by the act of Congress ap
proved July 24, 1866, entitled "Au a.ct to a.id in the construction of telegraph lines, 
and to secure to the government the use of the same for postal, military, and other 
purposes" [,, ] ; and by the public resolution No. 9, approved February 9, 1870, 
and entitled "Joint resolution to authorize the secretary of war to provide for taking 
meteorological observations at the military stations and other points in the interior 
of the continent, and for giving notice on the northern lakes and seaboard of the 
approach and force of storms" [,f 215]; and by the act approved June 10, 1872, entitled 
"An act making appropriations for sundry civil expenses of the government for the 
fiscal year ending June 30, 1873, and for other purposes" rn, 216, 976]. And the said 
chief signal officer of the army, and all such persons as have been or shall be desig
nated and employed by him for the taking of meteorological observations, or for 
preparing or presenting telegraphic communications for transmission, or for trans
mitting the same, are hereby recognized and appointed as agents of the war depart
ment, for those purposes, and are hereby authorized and directed by and in behalf of 
said department to offer to any telegraph company in the United States for transmis
sion any and all such telegraphic communications as they may be required by the 
chief signal officer to make, and to request the transmission thereof by such company 
or companies, at such times and in such places as may be directed by said officer."
G. 0. No. 72, A.-G. O., 1872. 



CHAPTER VIII. 

THE QUARTERJIIASTER'S DEPARTJJIENT. 

ORGANIZATION. 

220. THE quartermaster's department of the army1 shall hereafter 
consii:;t of one quartermaster-general,2 with the rank, pay, and emolu
ments of a brigadier-general; six assistant quartermaster-generals, 
with the rank, pay, and emoluments of colonels of cavalry; ten 
deputy quartermaster-generals, with the rank, pay, and emoluments 
of lieutenant-colonels of cavalry; fifteen quartermasters, with the 
rank, pay, and emoluments of majors of cavalry; and forty-four 
assistant quartermasters, with the rank, pay, and emoluments of 
captains of cavalry; and the vacancies hereby created in the grade 
of assistant quartermaster shall be filled by selection from among 
the persons who have rendered meritorious service_s, as assistant 
quartermasters of volunteers during two years of the war; but after 
the first appointments made under the provisions of this section, 
as vacancies may occur in the grades of major and captain in this 
department, no appointment to fill the same shall be made until the 
number of majors shall be reduced to twelve, and the number of 
captains to thirty, and thereafter the number of officers in each of 
said grades shall continue to conform to said reduced numbers. 2

•

Sec. 13, July 28, 1866, chap. 299. 

I TnE QuARTERl!ASTEn's DEPARTMENT, eo nomine, was first organized uuder the 
act of March 28, 1812 (which, in abolishing the office of "purveyor of public supplies," 
divided its duties between the quartermaster's and the purchasing departments); and 
was declared to be in the" General Staff" by the acts of l\Iarch 3, 1813 (chap. 52), 
and of April 24, 181 o, chap. 69; and that status has been recognized in the act of 
March 2, 1821, and subsequent organic legislation. . 

2 The quartermaster-general to be selected from the department rn 536), and tem
porary vacancy in his office provided for: , , 9-12. 

(a.) APPOINTMF.NTS AND PROMOTIONS.-A further suspension of appointments and 
promotions obtains under the act cited in, 538; but the act of June 3, 1872 (chap. 
279), enacted: "That the President be and hereby is authorized to nominate, and by 

· and with the advice and consent of the Senate to appoint, certain officers of the quar
termaster's department to the grade they would have held in said department, re~pec
tively, had the vacancies created therein by the act of July 28, 1866, from the rank of 
major to the rank of colonel, both inclusive, been filled by promotion by seniority. 
Provided, That no officer shall be deprived of his relative rank or reduced from his 
present grade by this act, and that the officers whose appointments are herein author
ized shall take rank and receive pay only from the date of their confirmation." 

( 144) 
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221. The number of military storekeepers in the quartermaster's 
department shall hereafter be as many as shall be required, not ex
ceeding sixteen, who shall have the rank, pay, and emoluments of 
captains of infantry.8-Sec. 14, ibid. 

222. All appointments in the quartermaster's department sb~ll 
be made from the army.'-Sec. 9, July 5, 1838, chap. 162. 

223. That the quartermaster-general be and he is hereby au
thorized; from time to time, to .employ as many forage-masters and 
wagon·masters as be may deem necessary for the service, not ex
ceeding twenty in the whole, who shall be entitled to receive each 
forty dollars per month, and three rations per day, and forage for 
one horse ;5 and that neither of w horn shall be interested or con
cerned, directly or indirectly, in any wagon or other means of trans
port employed by the United States, nor in the purchase or sale of 
any property procured for or belonging to the United States, except 
as an agent for the United States.-Sec. 10, July 5, 1838, chap. 162. 

224. Whenever any army captain of the quartermaster's depart
ment shall have served fourteen years' continuous service6 he shall 
be promoted to the rank of major; and there shall be added to the 
quartermaster's department as many master-wagoners, with the 
rank, pay, and allowances of sergeants of cavalry, and as many 
wagoners, with the pay and allowances of corporals of cavalry, as 
the 'military service, in the judgment of the President, may render 
necessary.-Sec. 3, August 3, 1861, chap. 42. 

GENERAL PROVISIONS, 

225. In addition to their duties in the field, it shall be the duty 
of the quartermaster-general, his deputies, and assistant deputies,7 

8 They have now the rank, etc., of captains of cavalry: Chap. xviii.,, 519. 
•A subsequent clause in this section, requiring that assi•tant qua.rtermasters should 

be separated from the line of the army, by relinquishing their rank .therein, was 
repealed by the supplementary act of July 7, 1838. 

(a) Acting assistrmt quartermaster• are appointed, in cases of necessity, by com 
mantling officers. Their appointment or removal to be reported to the quartermaster
general.-G. 0. No. 40, A.-G. 0., 1866".°FORAGE-AND W .AGON-MASTERs.-The act of March 3, 1817, refers to barrack-, forage-, 
and wagon-masters, as being" warrant officers of the staff of the regular army"; but 
under the act of 1857, which increased the commutation price of" officers' subsistence," 
the second comptroller held that "forage- and wagon-masters are entitled to the same 
commutation price of rations as commissioned officers": see digest of his decisions, 
~ 1836. For status of 1\1.ASTER-WAGONERS and wA.GONERS see , 224. 

6 This continuous service must have been as a captain in the quartermaster's de
part~ient.-10 Opinions, 166. But promotions suspended under last clause of fi 220, 
and 1n ft 538. 

7 Dnrns OF THE QUARTERMASTER'S DEPARTMENT.-This section(, .225) transferred 
to the quartermaster's department the duties theretofore discharged by the "military 
agents," who (authorized· under the act of March 16, 1802) were, under sec. 18 of the 
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when thereto directed by the secretary of war, to purchase military 
stores, camp equipage, and other articles requisite for the troops, 
and generally to procure and provide means of transport for the 
army, its stores, artillery, and camp equipage.8 That the quarter. 
m.aster-general shall account as often as may be required, and at 
least once in three months, with the department of war, in such 
manner as shall be prescribed, for all property which may pass 
through his hands, or the hands of the subordinate officers in his 
department, or that may be in bis or their care or possession, and 
for all moneys which be or they may expend in discharging their 
respective duties ;9 that be shall be responsible for the regularity 
and correctness of all returns in bis department, and that he, bis 
deputies and assistant deputies, before they enter on the execution 
of their respective offices shall severally take an oath faithfully to 
perform the duties tbereof.-Sec. 3, March 28, 1812, chap. 46. 

226. It shall be the duty of the commissary-general of pur
chases,10 under the direction and supervision of the secretary of war, 

a.ct of 1812, to be discharged when "the deputy and assistant deputy quartermitsters 
shall be appointed and ready to enter on the execution of their respective offices." 
Other specific duties have devolved upon the department, under the laws in , , 226, 
230, 261, 612, and pursuant to regulations made by the secretary of war under the act 
of 1813 (Chap. ii.,, 4), till it now stands charged with ·the superintendence of the 
national cemeteries, and the performance of all duties connected with the supply and 
movements of the army, not expressly assigned to the other departments. For de
tailed description of the duties thus imposed see the annual appropriations for support 
of the army; and see also notes 10 and 14 of this chapter. . 

(a) Referring to the statutes cited in , , 226, 229, 230, the court of claims remarks: 
"Thus it is seen that the only military purchasing agents contemplated by the statutes 
are specifically named by Congress, and are, moreover, selected by the President, con
firmed by the Senate, and before entering into their office take an official oath, and 
give security for the faithful performance of their duties. It also appears that not 
only are all of the arti<1les requisite for the military service of the United States to be 
purchased by these officers, but that the statutes also contemplate' c1t•e• of necessity,' 
and provide that then the purchases ~hall be made by the same officers, under the 
direction of the commanding general, not requiring the sanction of the secretary of war." 
-Reeside v. United State•, 2 Nott and Huntington, 31. The claim of Reeside being 
exclusively for quartermaster's supplies, no reference was made by the court to such 
laws and regulations as constituted purchasing agencies in the engineer, medical, 
ordnance, and subsistence departments. See note 14, and also Chap. ix.,~ 261. 

8 TRANSPORTATioN.-All military transportation under the immediate control and 
supervision of the secretary of war: Chap. ii., , 5. 

For regulations governing the transportation of troops and military supplies, and 
for list of LAND GRANT RAILROADS, see G. 0. No. 98, A.-G. o., 1872. 

9 But see last clause of , 229. And for duty of the quartermaster-general in refer
ence to claims, under the act of July 4, 1864, and amendatory laws, see Chap. iii., 
note 83. 

10 THE Co:innssARY-GENERAL OF PURCHASES, by sec. 9 of this act, superseded the 
PURVEYOR OF PuBLIO SUPPLIES-an officer who, acting first under the sole direction of 
the secretary of the treasury (e5, May 5, 1792, and e1, February 23, 1795 ), and then 
subject to control of the secretary of war (e 4, July 16, 1798), was "to conduct the 
procuring and providing of all arms, military stores, provisions, clothing, Indian 
goods, and generally all articles of supply requisite to the service of the United 
Sta.tea." The Army Regulations of May 1, 1813, under authority of the act of l\Iarcb 
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to conduct the procuring and providing of all arms, military stores, 
clothing, and generally all articles of supply requisite for the mili
tary service of the United States; and it shall be the duty of the 
deputy commissaries, when directed thereto, either by the secretary 
of war, the commissary-general of purchases, or, in cases of neces
sity, by the commanding general, quartermaster-general, or deputy 
quartermasters, to purchase all such of the aforesaid articles as 
may be requisite for the military service of the United States. 
Sec. 5, ibid. 

227. Neither the quartermaster-general, the commissary-general, 
nor any or either of their deputies or assistant deputies, shall be con
cerned, directly or indirectly, in the purchase or sale, for commercial 
purposes, of any article intended for, making a part of, or appertain
ing to, their respective departments, except for, and on account of, 
the United States; nor shall they, or either of them, take or apply 
to bis or their own use any gain or emolument for negotiating or 
transacting any business in their respective departments other 
than what is or may be allowed by law.11-Sec. 1, May 22, 1812, 
chap. 92. 

228. In addition to the allowance made to the quartermaster
general and commissary-general respectively, in and by the act 
hereby amended, it shall and may be lawful for the secretary for the 
department of war, for the time being, to allow to them respectively, 
such sums as in bis opinion shall have been actually and necessarily 
expended in their several departments for office rent, fuel, candles, 
and extra clerk bire.12-Sec. 3, ibid. 

229. The quartermaster-general, the deputy quartermaster, and 
the assistant deputy quartermasters, shall, before they or either of 
them enter upon the duties of their appointment respectively, enter 

3. same year (Chnp. ii.,~ 4), defined the ·respective duties of the quartermaster's and 

the purchasing departments, in reference to purchases, so as to commit to the former 

the purchase of forage, fuel, soldiers' bedding, stationery, dragoon and artillery horses, 

meaus of traJJsportation, and material for the construction and repair of barracks, 

hospitals, and bridges. For a further distribution of duties pertaining to the supply 

of the army see ~f 230 and note 14 • 

... 11 See further- prohibitory legislation on this subject, applicable to all officers: Chap. 

m., ~, 129, 132, and Chap. xxiii.,, 744. 


12 The authority claimed under this "or by any other act, for the employment of 
non-commissioned officers, or the appointment of extra clerks in any of the offices of 
the war department, [shall) be and the same are hereby repealed. Provided however, 
that where express appropriations are made by law, for the employment of clerks, 
such employment slJall not be deemed to be extra within the meaning of the above 
act."-Sec. I, May 9, 1836; and see Chap. ii., note 17. But the employment of enlisted 
men as clerks in the adjutant-general's office is now authorized by law: see Chap. vii., 
note 1 a. And for employment of hospital stewards in the surgeon-general's offices 
see Chnp. x.,, 295, and note 24, this chapter. The number of clerks, messengers, etc., 
allowed in the office of the quartermaster-general will be found in Chap. ii., note IS. 
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into bond with sufficient security, to be approved of by the secretary 
at war, conditioned for the faithful e~penditure of all public moneys, 
and accounting for all public property, which may come to their 
hands respectively ;13 and the q nartermaster-general shall not be 
liable for any money or property that may come into the hands of 
the subordinate officers of his department.-Sec. 4, ibid. 

230. The office of commissary-general of purchases, sometimes 
called commissary of purchases, shall be and the same is hereby 
abolished, and the duties thereof 14 shall hereafter be performed by 
the officers of the quartermaster's department, with such of the offi
cers and clerks now attached to the purchasing department as shall 
be authorized by the secretary of war, and under such regulations 
as shall be prescribed by the said secretary, under the sanction of 
the President of the United States.-Bec. 3, August 23, 1842, chap. 
186. 

231. The quartermaster's department shall in all caseg, in ob
taining supplies for the military service, state in advertisements for 
bids for contracts that a preference shall be given to articles of 
domestic production and manufacture, conditions of price and quality 
being equal, and that such preference shall be given to articles of 
American production and manufacture, produced on the Pacific 
coast, to the extent of the consumption required by the public ser

13 For further legislation in reference to Bo:-rns oF D1snuRSING OFFICERS see Chap. 
iii., , , 36, 37. 

14 The duties originally assigned by law to the" purcha~ing department" are defined 
in general terms in~ 226. But under the Army Regulations of 1813 we find (p. 220) 
that" the commismry-general of this department, and his deputies, will purchase, upon 
the orders and estimates of the war department, all ordnance, ordnance store•, lal:>ora
tory utensils, artificers' tools, artillery carriages, ammunition wagons, timber, and other 
material for making and repairing these; artillery harness, ammunition, small arms, 
accoutrements, and equipments; clothing, dragoon saddles and bridles; tents, tent 
poles, camp kettles, mess pans, bed sacks, medicines, surgical instruments. hospital 
stores, and all other articles required for the public service of the army of t!rn United 
States, excepting only such as are directed to be purchased [see note 10] by the 
quartermaster-general's department." But the exigencies of the service soon .J"manded 
a further segregation of these duties, and prior to this act of 1842 we find that: 

The purch~se of subsistence stores had been transferred to its a.ppropriate depart
ment: Chap. 1x., ~ 262. 

The procurement of medicines, etc., to the medical department: Chap. x., , 288. 
and note 1 a. 

The equipment of engineer troops to the chief of that corps: Chap. xii.,~ 375. 
And 

The purchas.~. and fabrication of ii.rms, ammunition, etc., to the ordnance depart
ment: Chap. xm., ~ 405. . 

This distribution of duties had been perfected in 1825, if not at an earlier date: see 
Army Regulations of that year,, 10V9, under which the duties of the commissary
general of purchases were restricted to the purchase of' clothing and equipage," and 
all other articles required for the public service for the army of the United States, 
excepting only such as are ordered to be purchased by the ordnance, quartermaster's, 
subsistence, and medical departments." . 
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vice there; and in advertising for army supplies the quartermaster's 
department shall require all articles which are to be used in the 
States and Territories of the Pacific coast to be delivered and in
t'pected at points designated in those States and Territories; and 
the advertisements for such supplies shall be published in the news
papers of the cities of San Francisco, in California, and Portland, in 
Oregon.-Sec. 4, July 13, 1866, chap. 17 6. 

PUBLIC BUILDINGS. 

232. Hereafter barracks and quarters, and all buildings and 
structures whatever of a permanent nature, shall be constructed 
upon special authority, to be given by act of Congress, except when 
constructed by the troops ;1• and no such structures whose c0st shall 
exceed twenty thousand dollars shall be erected or continued in 
erection unless by such authority so specially grantedY•-Sec. 1, 
May 18, 1872, chap. 

233. That the quartermaster-general be and he is hereby em
powered to appoint one principal barrack-master, and as many 
deputy barrack-masters as may from time to time be necessary, 
not exceeding one to each separate barrack or cantonment: which said 
principal barrack-master shall be entitled to receive the same pay, 
rations, and emoluments as the principal forage-master; and each of 
his deputies, the same pay, rations, and emoluments as is by law al
lowed to a deputy forage-master. 16-Sec. 2, May 22, 1812, chap. 92. 

15 And not until the attorney-general has approved the title, and the consent of the 
legislature of the State in which the land or site may be shall have been given to the 
purchase thereof. See Chap. xxiv., , 773. 

(a.) This proviso apparently supersedes that of the act of l\farch 3, 1859, chap. 83: 
"That no permanent barracks and quarters shall hereafter be constructed unless de
tailed estimates shall have been previously submitted to Congress, and shall have been 
approved by a special appropriation for the same." 

16 
BARRACK-MASTERs.-In Brightly's Digest (vol. i.) this and the following para

graph (2:J3, 234) are cited as being in force as late as 1857, and if so they must still 
obtain. But barrack-, forage-, and wagon-masters were not expressly retained by 
the act of March 3, 1815 (chap. 79), uor were they embraced in the supplementary act 
of April 24, 1816 (chap. 69); and in the act of l\larch 3, 1817 (chap. 107), we find" that 
the provisions contained in an act entitled 'An act fixing the military peace establish
°:'ent of the United States,' passed on the lld of March, 1815, granting to the commis
~1oned officers of the regular army, who were deranged by said act, three months' pay 
Ill addition to the pay and emoluments to which they were entitled by law at the time 
of their discharge, shall equally extend to wagon-masters, forage-masters, barrack· 
masters, and other warrant-officers of the staff of the regular army who were deranged 
by ~he before-recited aot, except those provisionally retained by the President of the 
Umted States." It does not appear that any of the barrack-masters were provi~ion
all;i: retained. If the above section ( ,- 233) be still in force, a barrack-master is 
entitled to forty dollars per month, three rations per day, and forage for two horses; 
and a deputy to thirty dollars per month, two rations per day, and forage for one 
horse. See sec. 16, March 28, 1812, chap. 46; and the power to appoint them may have 
been" a privilege" revived under seo. II, act of April 24, 1816. See Chap. xix.,, 531. 
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234. The forage-, wagon-, and barrack-masters shall be appointed 
as heretofore; but each quartermaster-general, attached to any 
separate army, command, or district, shall be authorized, with the 
approbation and under the direction of the secretary of the war de
partment, to appoint as many such officers, and to employ as many 
artificers, mechanics, and laborers, as the public service may re
quire.17-Sec. 8, March 3, 1813, chap. 52. 

CLOTIIING AND EQUIPAGE. 

235. The President of the United States shall have power to 
prescribe the uniform of the army.-lOOth Article of War, April 10, 
1806. 

236. That the President gf the United States be and be hereby 
is authorized to prescribe the quantity and kind of clothing to be 
issued annually to the troops of the United States. Provided, 
That whenever more than the authorized quantity is required the 
value of the extra articles shall be deducted from the soldiers' pay; 
and, in like manner, the soldiers shall receive pay according to the 
annual estimated value for such authorized articles of uniform as 
shall not have been issued to him in each year. is Provided also, 
That the manner of issuing and accounting for clothing shall be 
established in the general regulations of the war department.-Sec. 
7, April 24, 1816, chap. 69. 

237. It shall be the duty of the quartermaster's department, in 
addition to its present duties, to receive, from the purchasing depart
ment, and distribute to the army of the United States, all clothing 
and camp and garrison equipage required for the use of the troops ;19 

and it shall be the duty of the quartermaster-general, under the 
direction of the secretary of war, to prescribe and enforce, under the 
provisions of this act, a system of accountability for all clothing and 
equipage issued to the army.-Sec. 1, J\:Iay 18, 1826, chap. 7 4. 

238. Every captain, or commander of a company, detachment, or 
recruiting station, or other officer, who shall have received clothing 
or camp equipage for the use of bis command, or for issue to the 
troops, shall render to the quartermaster-general, at the expiration 

17 This section, so far as it concerns forage- and wagon-masters, has been supplied 
by the acts of 1838 and 1861 (,[ fJ 223, 224); but in this, and in sec. 5 of another act 
of same date (chap. 48), rests the general authority for the employment of citizens in 
the department. 8ee Chap, ii., , 4, note 6 a.• 

18 These clothing accounts are adjusted by the pay department. See Chap. xi.,,~ 
348, 349, 359. 

19 The purchasing devolving also upon this department under the act of 1842. See 
, 230. 
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of each regular quarter of the year, quarterly returns of such sup
plies, according to the forms which may be prescribed, accompanied 
by the requisite vouchers for any issues that shall have been made; 
which returns and vouchers, after due examination by the quarter
master-general, shall be transmitted for settlement to the proper 
office of the treasury department.-Sec. 2, ibid. 

239. It shall be the duty of all officers charged with the issue of 
clothing, or other supplies, carefully to preserve the same from 
waste or damage; and, in case of deficiency, on final settlement, of 
any article of supplies, the value thereof shall be charged against the 
delinquent, and deducted from his monthly pay, unless be shall show, 
to the satisfaction of the secretary of war, by one or more deposi
tions, setting _forth the circumstances of the case, that the said defi
ciency was occasioned by unavoidable accident, or was lost in actual 
service, without any fault on bis part; and, in case of damage, he 
shall also be subject to charge for the damage actually sustained, 
unless be shall show, in like manner, to the satisfaction of the sec
retary of war, that due care and attention were given to the preser
vation of said supplies, and that the damage <lid not result from 
neglect. 20-Sec. 3, ibid. 

240. That the secretary of war be and is hereby authorized 
and required to furnish one complete suit of clothing to each invalid 
soldier who is an inmate of any regularly constituted "soldiers' 
home" in the United States, out of the stock on hand in the quarter
master's department.-Sec. 1, March 22, 1861, chap. 4. 

241. Such clothing shall be delivered to the managers of such 
institutions upon their requisition therefor, accompanied with such 
certificates as to numbers and condition as the secretary of war may 
prescribe.-Sec. 2, ibid. 

242. That the secretary of war be and hereby is authorized to 
sell such surplus clothing, quartermaster's, and medical stores, a~ 
he may deem expedient, at first prices, to the National Asylum, for 
the use of disabled volunteer soldiers therein.-Sec. 2, Joint Reso
lution, March 22, 1861. 

243. That the secretary of war be and he is hereby authorized, 
at any time, on the recommendation of the surgeon-general of the 
army, to order gratuitous issues of clothing to soldiers who have 
had contagious diseases, and to hospital attendants who have 
nursed and attended such soldiers, to replace the articles of their 

20 See also act of February 2, 1863, providing relief f;om responsibility f~r such 
losses: Chap. iii., ~ 58. 
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clothing which have been destroyed by order of the proper medical 
officers to prevent contagion.-Joint Resolution, March 12, 1868. 

FUEL, FORAGE, AND QUARTERS. 

244. When forage is not drawn .in kind by officers of the army 
entitled thereto, eight dollars per month, for each horse, not exceed
ing the number authorized by existing regulations, shall be allowed 
in lieu thereof.21 Provided, That nel.ther forage nor money shall be 
drawn by officers, but for horses actually kept by them in service.
Sec. 12, April 24, 1816, chap. 69. 

245. Officers of the army entitled to forage for horses shall not 
be allowed to commute it, but may draw forage in kind for each 
horse actually kept by them when; and at the place where, they are 
on duty, not exceeding the numbe1· authorized by law. Provided 
however, That when forage in kind cannot be furnished by the proper 
department, then, and in all such cases, officers entitled to forage 
may commute the same according to existing regulations. 21<-Sec. I, 
July 17, 1862, chap'. 200. 

246. Major-generals shall be entitled to draw forage in kind for 
five horses; brigadier-generals for four horses; colonels, lieutenant
colonels and majors for two horses each ; captains and lieutenants 
of cavalry and artillery, or having the cavalry allowance, for two 
horses each; and chapiains22 for one horse only.-Sec. 2, ibid. 

247. Fuel, quarters,23 and forage 21 in kind may be furnished to 

21 FonAGE.-'-Paragraphs 244-247 must be considered in connection with each other. 
The number of animals for which forage may .be drawn is determined by Jaw(, 246), 
but the amount of forage for each is determined by Army Regulations. 

(a.) Officers assigned to duty requiring them to be mounted are placed upon the 
footing, as to forage for their horses, of cavalry officers of like grades. See Chap. xi., 
, 322. . 

(b.) "An officer of infantry, ordered by his superior to take temporary command of 
mounted men, should be provided, at the expense of the United States, with horses to 
-enable him to perform his duty. If he happens, however, to have a. horse or horses of 
his own, and prefers to use it or them, that horse, or those horses, not exceeding the 

· number perta.iuing to his grade, ought, while he is on such mounted duty, to be fed 
(foraged) by the quartermaster's department. This decision also to apply to the case 
of acting assistant surgeons who a.re required to be mounted.''-Qua.rterma.ster-general, 
August 6, 1872. 

(c.) Commutation offorage prohibited. See,, 321, 247. 
(d.) "The secretary of war decides that when au officer entitled to draw forage is on 

leave of absence, not exceeding thirty days, or when tempornrily on duty away from 
his post, the forage in kind is still to be issued, and is not affected by General Orders 
No. 5, of 1Si2."-Adjutant-geuera.l, July I, 18i2. 

22 Chaplains, though ranking as captains of infantry, to receive forage for two 
horses under an act of 1864. See Chap. xiv., , 443. 

23 FuEL A"D QGARTERS.-" The right of an officer to quarters and fuel is not like 
pay and rnbsistence, au ahsolute right pertaining under all circumstances to the offi
cer's rank, but depending on certain conditions of duty a.nd service; and his employ
ment upon civil works not being a military dnty, although one in which quarters and 
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http:lt!ILTTA.RY


153 TIIE QUARTER1IIASTER'S DEPART1IJE.\·T. 

officers by the quartermaster's department as now allowed by law 
and regulations.-Sec. 24, July 15, 1870, chap. 294. 

EXTRA-DUTY l\IEN. 

248. When it is necessary to employ soldiers as artificers or 
laborers in the construction of permanent military works, public 
roads, or other constant labor of not less than ten days' duration in 
any case, they shall receive, in addition to their regular pay, the 
following additional compensation therefor: enlisted men working 
as artificers, and non-commissioned officers employed as overseers 
of such work, not exceeding one overseer for every twenty men, 
thirty-five cents per day; and enlisted men employed as laborers 
twenty cents pet· day; but such working-parties shall only be au
thorized on the written order of a commanding officer.2~ This allow-

fuel were obviously necessary, the allowance therefor must be regarded as properly 
chargeable, not upon militury appropriation, but upon the se1·eral appropriations 
for the civil works on which the officer might be engaged."-Secoud Comptroller,

*1788.
(a.) "Quarters and fuel of officers engaged on fortifications and military works are 

chargeable to the appropriation of the quartermaster's department."-Ibid., € 1789. 
(b.) The nature of the duty to which ILD officer is as"igned should alw1Lys be stated 

in his application for qu,.rtcrs.-Adjutant general, August 19, 1871. 
(c.) "To be entitled tu quarters nnd fuel, an officer must be assigned to some par

ticular duty at the pl1tce, when he makes his requisition for them on some quarter
master. In case an officer be ordered to some point to •wait orders, it has been held 
th11t he is not entitled to qua.rters nnd fuel."-Second Comptroller, € € 17~0, 1804, re
affirmed by ncljutant-general, October 20, 1871. 

(d.) "An o!l\cer is entitled to fuel and quarters, in kind, wherever he may be on 
duty, either at his perm1tnent or temporary station. If he desires to relinquish his 
quarters >tt the permanent stittion he may be allowed tu do so, and be pro1·ided with 
quitrters at his temporary one, hut in no case to be pro,·ided with fuel or quarters 
at two •tittions "t the same time."-Secretary of \\'nr, July 20, 1872. 

(e.) The question of the right of an officer to any allowance of fuel and quarters ex
ceeding that nuthorized by regulations can be adjusted only by the secret,.ry of war, 
whose decision iu this m>Ltter governs as the l"w in the case.-Second Comptroller,
*1791. 

(/.) Bre.,et rauk.-If nn officer holding brevet rank be assigned by the President 
~o the appropriate duties of that rank, he is entitled to the fuel and quarterA pertain
mg thercto.--/bid., *1786-as modified by act of 1869. See Chnp. xix.,~ 550. 

(y.) A'·ti11g a•si•tm1t •111·geo11• are entitled to a lieutenant's allowance, if there are 
s~tlicient quarters at the post, but they lrnve no choice of quarters over a cummis
s10ned officer.-Adjutant-general, August 31, 18i0. 

(h.) Fuel and quarters rlenie<I to officers detailed to colleges and nnil·ersities under 
act ~f July 28, 1866 ('If Y29).-Adjuhtnt-genernl, April 2, 1872. 

(1.) Superintendents of nntionnl cemeteries entitled to fuel 1rnd quarters: ~ 622. 
(/,.) For com1111tt<1tion of fael and quarter• to enlisted men see following section, 

"Extra-duty Pay." Commut,.tion to ollicers prohibited by act of July 15, 1870. See 
11 321. 

(l.) Officers' servnnts entitled to qunrters in kind, as prescribed in the regulations, 
-Quartermaster-general, ,June IO, 1872. 

"ExTRA-Dl'TY PAY.-Extra pny and commutation of rations, fuel, and qunrters 
allowed to det11chments of general sen ice clerks at hcnrlquarters of <lid,ions and de
P:Lrtments (not exceeding ten at each he:i.lqu1trtero) at following rates: Extra pay per 
diem, thirty-five cents; rations, seventy-five cents per diem; fuel, eight dollars per 
month, and ten dollars per month for quarters. For any detailed men in excess of the 
number prescribed (10), only the cost price of the regulati•m allowance of rations, fuel, 

11 
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ance of extra pay is not to apply to the troops of the engineer and 
ordnance departments.25-Sec. 7, July 13, 1866, chap. 176. 

n.nd quarters, and no extra pay, will, under any circumstances, be authorized.-G. O. 
No. 92, A.-G. 0., 1868; and G. O. No. 30, ibid., 1869.· 

(a.) The war department having designated no clerical duty as coming within the 
act of 1866, except that at the bureau of the war department, at the headquarters of 
the army, and military di vision and department headquarters, no other clerical duty 
will be recognized by the accounting officers as entitling the soldier to extra-duty pay. 
-Second Comptroller, ~ 1346. But the superintendents of the general recruiting ser
vice will hereafter be allowed, each, three enlisted men for duty as clerks, and one 
enlisted man as orderly, whose extra pay, eto., is to be the same as that granted to 
general service detachments at headquarters divisions, and departments (see first par
agraph of this note).-Circular, A.-G. 0., August 23, 1869. 

"When a soldier is employed as a clerk, under such circumstances as entitle him to 
extra pay for constant labor of not less than ten days' durntion, he should, I think, be 
paid, as a skilled man or artificer, at thirty-five cents per day." 

"In regard to the persons who may be entitled, the accounting officers refer to the 
action of the war department and its bureaus, designating the parties to whom extra. 
duty has been assigned in such sense as to give them a right to extra pay."-Second 
Comptroller, November 26, 1870. 

(b.) The medical department is to pay from its own appropriations accounts for 
extra-duty pay of enlisted men employed in the offices of the assistant surgeon-general 
and the medical directors of departments.-Paymaster's Manual (1871), ~ 112. 

(c.) Hospital stewards and ordnance sergeants (of posts) are not entitled to extra-
duty pay.-Ibid., ~ lll. . 

"When a hospital steward is taken from his appropri1tte duties in connection with 
a hospital, and detailed to duty elsewhere as clerk, be is thereby put on extra duty, 
and becomes entitled to extrn-duty pay, just as another enlisted man would be for 
performing the same extra labor."-Sccretary of War, August 30, 1871. 

Said decision applies to hospital stewards on duty as clerks in the medical director's 
office at department headquarters, and is retroactive.-Adjutant-general, December 5, 
1871. 

The "clerical duty" of hospital stewards recognized, eo nomine, as ext1'a-duty, by 
the act to supply deficiencies, etc., approved May 18, 1872. 

(d.) For allowance of extra-duty pay to hospital attendants (payable by pay de
partment), see Chap. xi., note 13 h. 

(e.) "The secretary of war has decided against the payment of extra-duty pay to 
soldiers employed as clerks to post quartermasters, post commissaries of subsistence, 
regimental clerks, company clerks, and clerks at post headquarters."-Adjutant-gen
eral, :I-lay 18, 1872. 

:i; But see Chap. xi., note 13 7;. 



CHAPTER IX. 

THE SUBSISTENCE DEPART~JJIENT. 

ORGANIZATION. 

260. THE subsistence department1 of the army shall hereafter 
consist of the number of officers now authorized by law, viz.: one 
commissary-general of subsistence, with the rank, pay, and emolu
ments of a brigadier-general; two assistant commissary-generals of 
subsistence, with the rank, pay, and emoluments of colonels of cav
alry; two assistant commissary-generals of subilistence, with the 
rank, pay, and emoluments of lieutenant-colonels of cavalry; eight 
commissaries of subsistence, with the rank, pay, and emoluments of 
majors of cavalry; and sixteen commissaries of subsistence,2 with the 

I THE SUBSISTENCE DEPARTMENT had its origin in the act of April 14, 1818, which, 
in sec. 6, enacted that: "As soon as the state of existing contracts for the subsist
ence of the army shall, in the opinion of the President of the United States, permit it, 
there shall be appointed by the President, by and with the advice and consent of the 
Senate, one commissary-general," etc. The last clause of that ~ection provided that "the 
commissary-general and his assistants shall perform such duties, in purchasing and 
issuing of rations to the army of the United States, as the President may direct," and 
thus withdrew the subsistence of the army from the purchasing department. This sec
tion, together with those in , , 262, 263, 271, was (by proTision of the I 0th sec. of same 
act) to continue in force for five years from the passage of the act, "nnd thence to 
the end of the next session of Congress, and no longer." But the (6th) section was 
supplied by sec. 8 of the act, "to reduce and fix the military peace establishment," 
approved March 2, 1821, and enacting: "That there shall be one commissary-genera! 
of subsistence; and that there shall be as many assistant commissaries as the service 
may require, not exceeding fifty, who shall be taken from the subalterns of the line, 
and shall, in addition to their pay in the line, receive a sum not less than ten, nor 
more than twenty, dollars per month; and that the assistant quartermasters, and as
sistant commissaries of subsistence, shall he subject to duties in both departments, 
under the orders of the secretary of war.'' This section, "having never been 
repealed or superseded by any subsequent Jaw, is yet (1836], by virtue of its original 
enactment as a permanent law, in full force.''-3 Opinions, 87. See note 7. 

(a.) Status of the department.-The purchasing department had, from its organiza
tion, been recognized as of the "general staff," and that portion of its duties trans
ferred to the subsistence department being of the nature incumbent upon staff officers, 
the new department was classified under the same general title (see Army Register, 
May, 1818); and if the act of 1821 be considered (as statutes should be: 6 Wallace, 
458), in the order of its clauses, as enacted, there is no doubt of the propriety of this 
classification. See also note 2 a. 

2 APPOI:l'TMENTs.-The commissary-general to he selected from the department
(f 536 ), and temporary vacancy in his office to be filled under provi11ions of~, 9-12. 
But see f 538. 

(a.) The act of April 24, 1816 (f 532), provided that the staff of the army be taken 
from the line or from civil life; but t.he acts of March 2, 1829, and September 26, 
1850, provided that the commissaries thereby added to the organization of the depart

( 155) 
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rank, pay, and emoluments of captains of cavalry.3-Scc. 16, July 
28, 1866, chap,. 299. 

261. That the President of the United States be and he is hereby 
empowered, as he may deem it expedient, either to appoint, for the 
time bei11g, a special commisRary or commissarieR, for the purpose of 
supplying by purchase or contract, and of issuing, or to authorize 
any officer or officers in the quartermaster-general's departmerit to 
supply and isRne, as aforesaid, the whole or any part of the subsist
ence of the army, in all cases where, either from the want of con
tractors, or from any deficiency on their part, or from any other 
cuutingency, such measure may be proper and necessary in order to 
insure the subsistence of the army, or of any port thereof; and such 
special commissaries shall, each, whilst employed, be entitled to the 
pay and emoluments of a deputy quartermaster-general.'-Sec. 8, 
l\farch 3, 1813, chap. 48. 

262. Supplies for the army, unless in particular and urgent cases 
the secretary of war should otherwise direct, shall be purchased Ly 
contract, to be made by the commissary-general [of su hsistence J 

ment should be selected from the line of the army, and the 1tct of July 7, 1838, pro
vided that those officers to be appointed under the act of July 5, same year," shall not 
be separated from the line of the army." During the late rebellion proviHion was 
m11de for uppointing volunteers to vacancies. See acts of August 3, 1861, and Feb· 
ruary 9, 1863. 

(b.) A commissary of subsistence to each army corps, to have rank of lientenant
colonel: Chap. xviii., ~ 523. And a commissary with the rank of major, nnd an as
sistant with the rank of captiiin, to each brigade of militia or volunteers: Chap. xxv., 
~ 822. 

s ACTING ASSISTANT ComnssAnrns OF St:nSISTENCE.-As assistant commissMies of 
subsistence are no 1onger n.ppointecl, the propriety of designn,ting as "acting aRHist
aut11'' those lino officers detn.ileU to t\.ct as "couwiiHsaries of sttb1Jh1tence," rnny well be 
doubted; but this designation has been adopted in the act of July 15, 1870 (see Chap. 
xi.,~; 321), giving them one hundred dollars per annum in addition to the pay of their 
"rank." 

Copies of orders appointing or relieving these officers must be forwarded to the 
commissary-geneml.-G. 0. No. 40, A.-G. 0., 1866. 

But the act of 1870 is qualified by that of 1821 (see note 1), and no officPr ahove the 
rank offirst lieutenant is entitled to the extm pay.-Paymaster's Manual (1871 ), ~ 159. 

A regimental quartermaster, or adjutant, debarred from this extra pay.-Adjutant
general, June 21, 1871. 

Officers of engineer, ordnance, and medical corps, "not being line officers," are not 
entitled to the additional pay.-Second Comptroller, ii?. 10-l, 1U5. 

An acting assist.int commissary of rnbsisteuce, to be paid his additional pay, must 
obtain, as heretofore, the certificate of the commissary-general of subsistence as to 
the service. Ile may be paid the additional allowance on his regular pay account, 
filing such certificate thercwith.-Paymaster's ;\fanual (1871), ~ 159. 

' This section seems to have been supplied by the act of 1818, creating a military 
corps of officers charged e•pecially with the rnhsistence of the army; but I.he section 
appears in llrightly's Digest as of effect in 1857, and in 1866 it was referred to hy the 
chief justice of the court of claims as being still operntive.-Sec. 2, Nott & Hunt
ington, 4-l. In the compilations of milit1try laws, by C1tll1tn, Cro,s, nnd Mordecai, the 
above section is reg1trded as repealed by the act of l\fo.rch ~. 1815, but there is nothing 
in the terms of that act affecting the authority conferred upon the President by that 
section. 
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on public notice, to be delivered, on inspection, in the bulk, and at 
such places as shall Le stipulated, which contract shall be made 
under such regulations as the secretary of war may direct.5-Sec. 7, 
.April 14, 1818, chap. 61. 

263. The commissary-general and his assistants shall not be con
cerned, directly or indirectly, in the purchase or sale, in trade or 
commerce, of any article entering into the composition of the ration 
allowed to the troops in the service of the United States, except on 
account of the United States, nor shall such officer take and apply 
to his own use any gain or emolument for negotiating or transact
ing any business connected with the duties of bis office, other than 
what is or may be allowed by law; and the commissary-general 
and his as,,;istauts shall be subject to martial law.6:::._Sec. 9, ibid. 

264. That the seventh, eighth, ninth, and tenth sections of the 
act entitled "An act reg11lating the staff of the army," passed April 
14, 1818, be and the same are hereby continued in force until re
pealed by Congress. 7-~larch 3, 1835, chap. 49. 

265. Commissioned officers of the army, serving in the field, 
shall hereafter be permitted to purchase rations for their own use, 
on credit, from any commissary of subsistence, at cost prices, and 
the amount due for rations so purchased shall be reported monthly 
to the paymaster-general, to be deducted from the payment next 
following such purchascs.8 And the secretary of war is hereby 

5 Co:-iTRACTS.-See Chap. iii.,~~ 96-111. 
6 And are to give bonds for tbe faithful discharge of their duties: Cbap. iii.,~ 37. 
7 The seventh, eighth, and ninth sections are in ~ ~ 262, 271, 263 respectively. 

1lut the tenth section "provided, That the sixth [see note I], seventh, eighth, ninth, 
o.n<l tenth sections of this act shall continue 1tnd be iu force for the term of five years 
from the passing of the same, and thence until the end of the next ~ession of 
Congress, and no longer." The se\·enth, eighth, ninth, a.nd tenth sections were 
continued for fi,·e years by the act of January 23, 1823; and the sixth, seventh, 
eighth, ninth, and tenth sections, &nd the eighth section, act of ;i.[arch 2, 1821 [quoted 
in note I], were continued for fi\·e years "and 110 longer," by net of l\Ja.reh 2, 1829. 
Advising upon this curious legislation, the attorney-general beld that the act of 1829 
did not withdraw see. 8, act of 1821, from its position ns a permanent law, but merely 
provided that the 6th sec. of the act of 1818, as modified by the 8th sea. of the act of 
1821, should be in force for five years and no longer; that this provision not being 
continued in the act of 1835 (~ 264), that section of tbo law of 1818 bas expired, but 
the lnw of 1821 obtains.-3 Opinions, 87. 

8 SUES OF Suns1sn:.scE.-Snles to officers on credit discontinued by G. 0. No. 3, 
A.-G. O., 1868. 

Any officer of tbe army, including retired officers, whether on duty or not, may, on 
tbe conditions prescribed in tho Army llegulations, make purchases from the subsist
ence department. When an officer is absent from his family, any member thereof 
designated by him {in writing, to the issuing commisrnry) may in his name make such 
purchases. Tbe number and designation of the family should be stated in the notice 
filed. The subsistence department is not required to deliver the stores or to receive 
payment therefor el~ewhcre tlrnn at the store-house. Stores should be purchased 
monthly, and the commissary may deeline to sell an unreasonable amount to any officer. 
-See Circular No. 4, Commis•ary-general of Subsistenee, July 22, 1868. 
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directed to issue such orders and regulations as he may deem best 
calculated to insure the proper observance hereof.-Sec. 5, March 3, 
1865, chap. 81. 

266. The secretary of war is hertlby authorized and directed 
to cause tobacco to be furnished to the enlisted men of the army at 
cost prices, exclusive of the cost of transportation, in such quanti
ties as they may require, not exceeding sixteen ounces per month, 
and the amount due therefor shall be deducted from their pay in the 
same manner as at present provided for the settlement of clothing 
accounts.9-Sec. 6, ibid. 

267. The office of sutler in the army and at military posts is 
hereby abolished, and the subsistence department is hereby author
ized and required to furnish such articles as may from time to time 
be designated by the inspector-generals of the army, and the same 
to be sold to officers and enlisted men at cost prices; and if not 
paid for when purchased, a true account thereof shall be kept, and 
the amount due the government shall be deducted by the paymaster 
at the payment next following such purchase.8a Provided, That 
this section shall not go into effect until the 1st day of July, 1867. 
-Sec. 25, July 28, 1866, chap. 299. 

268. That the President be and he is hereby authorized to 
cause such rations as he shall judge proper, and as can be spared 
from the army provisions without injury to the service, to be issued, 
under such regulations as he shall think fit to establish, to Indians 
who may visit the military posts or agencies of the United States 
on the frontiers, or in their respective nations, and a special account 
of these issues shall be kept and rendered.10-Sec. 16, June 30, 1834, 
chap. 162. 

THE RATION. 

269. The commissioned officers aforesaid11 shall be entitled to 

Sales to officers and enlisted men will be made at the price stated on the in voice of 
the supply of the article last received at the post.-Comtnissary-general, 1871. 

Commanding officers of companies are authorized to purchase for their companies 
at the same prices that are charged to officers.-G. 0. No. 87, A.-G. O., 1867. 

COAST SURVEY.-Sales of subsistence may he made to officers of the coast survey 
(upon their written application) at cost prices, with transportation added.-Circular 
No. 5, Commissary-general, 1866. See also ~ 91. 

(a.) This section authorizes sales on credit to both officers and enlisted men, but the 
war department has not made provision for its being carried into effect. 

9 Officers will be charged by the paymaster-general with the cost of all tobacco re
ceipted for by them on the "Tobacco Return," and not properly charged on the 
muster-roll.-G. O. No. 64, A.-G. 0., 1866. 

10 Issues to Indians, and sales to Indian agents, must be governed by the conditions 
set forth in the Army Regulations. See G. 0. No. 54, A.-G. O., 1872. 

n Only so much of this section as provides for the issue of rations to enlisted men, 
laundresses, matrons, and nurses, is now in force. 
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receive, for their daily subsistence, the following number of rations 
of provisions: a colonel, six rations; a lieutenant-colonel, five 
rations; a major, four rations; a captain, three rations; a lieutenant, 
two rations; an ensign, two rations; a surgeon, three rations; a 
surgeon's mate, two rations; a cadet, two rations or money in lieu 
thereof, at the option of the said officers and cadets at the posts re
spectively, where the rations shall become due; and if at such posts. 
supplies are not furnished by contract, then such allowance as shall 
be deemed equitable, having reference to former contracts, and the 
position of the place in question; and each non-commissioned officer, 
musician, and private, one ration ;12 to the commanding officer of 
each separate post, such additional number of rations as the Presi
dent of the United States shall, from time to time, direct, having 
respect to the special circumstances of each post; to the women 
who may be allowed to any particular corps not exceeding the pro
portion of four to a company,13 one ration each; to such matrons 
and nurses as may be necessarily employed in the hospital, one 
ration each; and to every commissioned officer who shall keep one 
servant, not a soldier of the line, one additional ration.-Sec. 5, 
March 16, 1802, chap. 9. 

270. Each ration shall consist of one pound and a quarter of 
beef, or three-quarters of a pound of pork, eighteen ounces of bread 
or flour, one gill of rum, whisky, or brandy; and at the rate of 
two quarts of salt, four quarts of vinegar, four pounds of soap, 
and one pound and a half of candles, to every hundred rations.a
Sec. 6, ibid. 

12 One and one-half rations per day to sergeants and corporals of ordnance. See 
~ 11, February 11, 1815, chap. 38; and ~ 404, note 5 b. 

13 LAUNDRESSEs.-The companies under sec. 2 of same act consisted of seventy-six 
enlisted men. They are now allowed to each company or detachment of twelve or more 
enlisted men, at the rate of one for every nineteen, or fraction of nineteen, enlisted 
men present.-G. 0. No. 72, A.-G. 0.,·1868. 

"The secretary of war authorizes the number of laundresses to remain as fixed by 
the authorized strength of a company, though it may fall below that strength for a 
time, by casualties."-Adjutant-general, September, 1870. 

A laundress absent from her company will not be rationed, unless the officer com
manding the company shall send, each month, to the commanding officer of the post 
or station where she may be living, a notification in writing, designating her by name 
~s a laundress attached to his company, and entitled to rations for the month specified 
m such notification.-Circular from Commissary-general, April 3, 1865. 

a IssuEs.-This ration was re-established under the 7th sec., act of March 2, 1815. 
See Ch!"P· xvii., ~ 492. 

But Ill determining the present ration 'If~ 271-276 must also be considered. See 
note 15. 

Seamen and marines, of the navy, when acting on shore in co-operation with the 
army, are to be rationed, but the contra.ct price of rations thus issued is to be reim
bursed from the navy appropriations. See Chap. xxviii., ~ 959. 
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271. The President may make such alterations in the compo
nent parts 0£ the ration as a due regard to the health and comfort 
of the army and economy may require.-Sec. 8, April 14, 1818, 
chap. 61. 

272. The allowance of sugar and coffee to the non-commis
sioned officers, musicians, and privates, in lieu of the spirit or 
whisky component part of the army ration, now directed Ly regu
lation, shall be fixed at six pounds of coffee and twelve pounds of 
sugar to every one hundred rations, to Le iRsued weekly when it 
can be done with convenience to the public service, and, when 
not so issued, to be paid in money.-Sec. 17, July 5, 1838, chap. 
162. 

273. The allowance of sugar and coffee to the non-commissioned 
officers, musicians, and privates of the army, as fixed by the 17th 
section of the act of July 5, 1838, shall hereafter Le ten pounds of 
coffee and fifteen pounds of sugar for every one hundred rations.
Sec. 4, June 21, 1860, chap. 163. 

274. That the secretary of war be authorized to commute the 
army ration of coffee and sugar for the extract of coffee, comLined 
with milk and sugar, to be procured in the same manner and under 
like restrictions and guarantees as pre~erved meats, pickles, butter, 
and desiccated vegetables are procured for the navy, if he shall be
lieve it will be conducive to the health and comfort of the army, 
and not more expensive to the government than the present ration, 
and if it shall be acceptable to the men.-Sec. 10, July 5, 1862, 
chap. 133. 

275. The army ration shall hereafter include pepper, in the pro
portion· of four ounces to every hundred rations.-Sec. 11, March 3, 
1863, chap. 78. 

276. The army ration shall hereafter be the same as provided 
by law and regulations on the 1st d~y of July, 1861.15 Provided, 

Veterina,.y surgeons are not entitled to drnw rations.-Adjutant-general, l\Iarch 18, 
1864. But they may purcha8e subsistence for cash, at cost prices, exclusive of trans
portation.-Jbid., June 16, 1871. 

Acting assistant surgeons serving west of the hundredth degree of west longitude 
to receive one ration diiily, in kind, upon report of the surgeon-general that the con
tract made by his order allows such ration.-G. 0. No. 48, A.-G. O., 1868. 

Superintendents of national cemeteries not entitled to rations.-See note 22 a, 
Chap.xxL · 

lo THE llATION thus re-estiiblished,and subject(, 271) to alteration in its component 
parte, consists of:

Twel\'e ounces of pork or bacon, or one pound and four ounces of salt or fresh beefj 
eighteen ounces of soft bread or flour, one pound of hard bread, or one pound and 
four ounces of corn meal: and, to every one hundred rations, fifteen pounds of beans or 
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That the ration of pepper prescribed in the 11th section of the "Act 
to promote the efficiency of the corps of engineers and of th_e ord
nance department, and for other purposes," approved l\larch 3, 
1863, shall continue to be furnished as heretofore. But uothing 
contained in this act shall be construed to alter the commutation16 

value of rations as regulated Ly existing laws.-Sec. 2, June 20, 
1864, chap. 145. 

277. It shall be lawful for the commander-in chief of the army, 
or the commanding officer of any separate detachment or garrison 
thereof, at his discretion, to cause to be issued, from time to time, to 
tbe troops under his command, out of such supplies as sball have 
been provided for the purpose, rum, whisky, or other ardent spirits, 
in quantities not exceeding half a gill to each man per day, excepting 

pe:is, or ten pounds of rice or hominy; ten pounds of green. coffee, or eight pounds of 
roaster! (or roasted anrl ground) coffee, or one pound and eight ounces of tea; fifteen 
pounds of sugar; four quarts of vinegar; one pound and four ounces of adamantine 
or star candles; four pounds of soap; three pounds and twelve ounces of salt, and 
four ounces of pepper. The subsistence department, as may be most convenient or 
least expeusil·e to It, and according to the condition and amount of its supplies, shall 
determine whether soft bread or lluur, and what other component parts of the ration 
as equil·alents, shall be isrned. 

De•iccatcd compressed potatoes, or desiccated compressed mixed ngetables, at the 
rate of one ounce and a half of the former and one ounce of the latter to the ration, 
may be •11b•tituted for beans, peas, rice, or hominy. 

\\'hen cleemed necessary, fresh vegetables, dried fruit, molasses, pickles, or any 
other proper food, may he purcbase1l and issued in lieu of any component part of 
the ration of equal mone!J value. The commissary-general of subsistence is alone 
authorized to order such purcbases.-G. 0. No. 226, A.-G. O., 1864, and G. 0. No. 62, 
A.-G. 0., 1867. 

A ration of fish, fourteen ounces of dried fish, or eighteen ounces of pickled fish, 
may be issued once a week in lieu of the ration of fresh beef.-Circular No. 5, Com
missnry-genernl, 1865. 

16 Co>OIUTATION OF llATIONS.-The last cl:luse of this section was intended to guard 
against 1tn increase in the pay of commissioned officers; bnt they are no longer au
thorized to draw or commute them. See Chap. xi.,~ 321. 

Svldias on furlough have their ration, while so absent, commuted at twenty-five 
cents.-G. 0. No. SS, A.-G. O., 1865. But they are not entitled to commutation unless 
they return to tile company, regiment, or station whence furloughed, at or before the 
expiration of their furlougb.-Secretary of War, December 7, 1867. 

Discharged •oldiers ha,·e their ration commuted at thirty cents (paid by pay depart
ment].-S. 0. No. 5, A.-G. 0., 1868. 

<!rdnance sergeants, at stations where there are no other troops, commute their 
rat10ns at forty cents.-G. 0. No. 53, A.-G. O., 1869. 

f!ergerwt• and corporals of ordnance, while on furlough, are entitled to commu
tation at the rate of one and a half rations per day.-Second Comptroller, § 1840. See 
Chap. • 

General service clerks at the headquarters of geographical divisions and departments 
(not more than ten at each headquarters) commute tbeir rations at seventy-five cents 
per day.-G. 0. No. 92, A.-G. O., 1868, and No. 30, ibid., 18611. 

Soldiers trarel1"1g under order..-" The attention of the department having been 
called. to the growing frequency with which accounts are presented for commutation 
of rations of enlisted men triweling under orders, greatly in excess of the regulation 
r~te of seventy-five cents per day, 1t is directed that hereafter rations in kind be fur
nished, cooked, to be taken in the haversacks of' the men, in all practicable cases 
where the cost of their subsistence would exceed the regulation rate."-G. O. No. 108, 
A.-G. O., 1872. 
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in cases of fatigue service, or other extraordinary occasions.17-Sec. 
22, March 3, ·1199, chap. 48. 

17 EXTRA IssuEs.-In 1802 (~ 270) the regular spirit ration was increased to one 
gill, but under the act of 1818 (~ 271) a ration of sugar and coffee had been substituted 
for the regular issue of spirits, and by and since the act of 1838 (~ 272) substituting 
coffee and sugar, all issues of spirits have been extra iss1tes. By act of March 2, 1819, 
an "extra gill of whisky or spirits" was allowed to the enlisted men employed on 
fortification, surveys, eto.; but the act of May 19, 1846, provicled for the commutation 
in money of that allowance, and the only authority for the issue of spirits from the 
subsistence department is to be found in the above a.ct of 1799. 

"The whisky ration will no longer be supplied to the troops of the United States 
by the subsistence depe.rtment."-G. O. No. 120, A.-G. O., 1865. 



CHAPTER X. 

THE ~!tlEDICAL DEPARTllIENT. 

ORGANIZATION. 

281. THE medical department of the army shall1 hereafter consist 
of one surgeon-general,'" with the rank, pay, and emoluments of a 
brigadier-general; one assistant surgeon-general,'• with the rank, 
pay, and emoluments of a colonel of cavalry; one chief medical 
purveyor'b and four assistant medical purveyors, with the rank, pay, 
and emoluments of lieutenant-colonels of cavalry, who shall give the 
same bonds which are or may be required of assistant paymaster
generals of like grade,'b and shall, when not acting as purveyors, be 

1 THE MEDICAL DEPARTMENT, as now constituted, bad its foundation in the act of 
March 2, 1821; but a. medical establishment, afterwards called the hospital depart
ment, was created by the act of March 2, 179~, and continued under various modifica
tions till the organization of 1821. 

(a.) TnE SuRGEON-GENERAL.-Under the act of March 2, 1799, the "physicia.n
general" was" charged with the superintendence and direction of all military hospitals, 
and, generally, of all medical and cbirurgical practice or service concerning the army 
or navy of the United States, and of all persons who shall be employed in and about 
the same, in camps, garrisons, and hospitals." This office was abolished in the reduc
tion of 1802; but the act of March 3, 1813, "for the better organization of the general 
staff of the army," established the offices of a physician- and surgeon-general, and of 
an apothecary-general, "whose respective duties and powers shall be prescribed by 
the President of the United States." These offices were not provided for in the re
duction of 1815, but the apothecary-general was "provisionally retained" by the 
President (his action being confirmed by the act of April 24, 1816), and obtained till 
reorganization of 1821. The office of surgeon-general was re-established, April 14, 
1818, and has since been continuous. 

(b.) The deputy paymaster-generals a.re of like grade, and give bonds in the sum of 
twenty-ft ve thousand dollars. See Chap. xi., ~ 318. And for duties of medical pur
veyors see ~ 288. 

(c.) CoNTitACT SuRGEONS.-The army regulations make provision for the employ
ment, in cases of necessity, of private physicians under contracts with commanding 
officers, medical directors, or the surgeon· general• 

. Contracts made with private physicians by the surgeon-general, or the medical 
director of a department, can be annulled only by these officers, or by the department 
commander.-G. 0. No. 3, A.-G. O., 1869 • 

.Poraye allowed to acting assistant-surgeons detailed upon duty requiring them to 
be mounted. See note 21 b, ,j 244. . 

Mileage allowed. See note 12 h, , 324. , 
Pay accounts.-" The physician's account of pay due, in the ordinary form of an 

offic.er's pay account, shall be presented to a. paymaster for payment, vouched for by a. 
certificate thereon by the commanding officer thiit it is correct and agreeably to con
tract, and that the services have been duly rendered, which certificate he will not 
make unless the contract has been approved by the surgeon-general or the medical 
director of the department.'' 

( 163) 
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assignable to duty as surgeons by the Presitlent; sixty surgeons, 
with the rank, pay, and emoluments of majors of cavalry; one 
hundred aud fifty assistant surgeons, with the rank, pay, and emolu
ments of lieutenants of cavalry for the first three years' service, and 
with the rank, pay, and emoluments of captains of cuva;lry after 
three years' service; and five medical storekeepers, with the same 
compem:ntion as is now provided by law ;2 and all the original 
vacancies in the grade of assistant surgeon shall be filled by selec
tion, by examination, from among the persons who have served as 
staff or regimental surgeons or assistant surgeons of volunteers in 
the army of the United States two years during the late war, and 
persons who have served as assistant surgeons three years in the 
volunteer service shall be eligible for promotion to the grade of 
captain. 8-Sec. 17, July 28, 1866, chap. 299. 

282. So much of the act entitled "An act to increase and fix the 
military peace establishment of the United States," approved Jnly 
28, .1866, as relates to the promotion of assistant surgeons after 
three years' service, shall be a1~ended so as to read "and persons 
who have served as surgeons or assistant surgeons three years in 

· the volunteer force shall be eligible for promotion to the grade of 
captain."-Sec. 5, March 2, 1867, chap. 145. 

283. From and after the passing of this act, no person shall re
ceive the appointment of assistant surgeon in the army of the United 
States unless he shall have been examined and approved by an 
army medical board, to consist of not less than three surgeons or 
as8istant surgeons, who shall be designated for that purpose by the 
secretary of war; and no person shall receive the appointment of 
surgeon in the army of the United States unless be shall have 
served at least five years as an assistant surgeon/ and unless also 

"The payment shall be made under the same rules that govern in the payment of 
officers at the same station."-G. 0. No. 90, A.-G. O., 1866. 

Pensio11• granted to: , 577. 
Quarters, in kind, allowed. See note 23 g, , 247. 
Rution• to, in certain cases. See note 14,, 2i0. 
2 '.\h;mvAL STOREK>:EP>:ns to have rank, pay, and allowances of captains of cavalry. 

-See Cha.p. xviii., ,I 521. And to give bonds: Cho.p. iii., , 38. 
3 For modification of last clanse in this section see fl 283. 
~ APPOINTME:l'TS AND PnmroT!O:l's.-The surgeon-general to be appointed by selection 

from the depnrtment (Chap. xix., ft 5;j6); and temporary vacancy in office of, to be 
filled as provided in Chap. ii., ft~ 9-12. 

See Chap. xix.,, fl 5:18, 540. 
(a.) The act of April 16, 1862, by which the office of assistant surgeon-general was 

revived, anthorize<l his appointment by selection from the medical corps or from the 
surgeons of volunteers, and provided that the office should expire with the then exist
ing rebellion. As the office was either continued or revived by the act of 1866 (, 281), 
wits not the authority to fill vae.tncies in that office, by selection, thus perpetuated? 
See 7 Opinions, 3~9-439. 
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he shall have been examined by an army medical board constituted 
as aforesaid.-Sec. 1, June 30, 1834, chap. 133. 

284. The rank of the officers of the medical department of the 
army shall be arranged upon the same basis which at prE'sent de
termines the amount of their pay and emoluments. Prorided, That 
the medical officf'rs shall not in virtue of such rank be entitled to 
command in the line or other Rtaff departments of the army.5-Sec. 
8, February 11, 184'7, chap. 8. 

GENERAL, PROVISION"S. 

285. The medical inspector-general,6 or any medical inspector, is 
hereby authorized and empowered to discharge from the service of 
the United States any Roldier or enlisted man, with the consent7 of 
such soldier or enlisted man, in the permanent hospital;;, laboring 
under any physical disability which makes it disadvantageous to 
the service that he be retained therein; and the certificate, in writing, 
of such inspector-general or medical inspector, setting forth the ex
istence and nature of Ruch physical disability, shall b<t sufficient 
(;lvidence of such discharge. Provided however, That every such 
certificate shall appear on its face to have been founded on personal 
inspection of the soldier so discharged, and shall specifically describe 
the nature and origin of such disability; and that such discharge 
shall be without prejudice to the right of such soldier or enlisted 
man to the pay due him at the date thereof, and report the same 
to the adjutant-general and the surgeon-gcneral.-:\Iay 14, 1862, 
chap. 'l'O. 

286. The officers of the medical inspector's department shall he 
charged, in addition to the duties now assigned to them by existing 
laws, with the duty of making regular and frequent inspections of 
all military general hospitals and con vale:;ccnt camps, and shall, 
upon each such inspection, designate to the surgeon in charge of such 
hospitals or camps all soldiers who may be, in their opinion, fit sub

(b.) The act of March 12. 1872 (chap. 47), enacted, in Yiew of the law in fi 538, 
"That the Presi<lent of the United States be and hereby is authorized to appoint by 
selection from the present assistant medical purveyors, by an1l with the advice and 
co~"?nt of the Senate, a chief medical purveyor of the army, to fill the vacancy now 
ex~stmg. Nothing herein shall be construed to increase the pay of the officers ap
pomted to fill mid v:icnncy."

0 Hut see "Ambulance Corps,''~ fi 296-307.
6 Mrn1cA1, Ixst»:CTORs.-The offices of medical inspector-general and medical in

spectors were not recognized in the reorganization of 1866 (fi 281), but the President 
110.duuhtedly would have the power to :issign officers to such duties as are indicate1l in 
tlns ~n<l ~uccee1ling paragraph, upon the recurrence of circumstn,nces rendering suoh 
details advisable. 

7 Consent of the soldier not essential to his legal discharge: see last clause fi 286. 
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jects for discharge from the service, on surgeon's certificate of dis
ability, o~ swfficiently recovered to be returned to their regiments for 
duty, and shall see that such soldiers are discharged or so returned. 
And the medical inspecting officers are hereby empowered, under 
such regulations as may be hereafter established, to direct the re
turn to duty, or the discharge from service, as the case may be, of 
all soldiers designated by them.-Sec. 2, December 27, 1862, chap. 5. 

287. The medical director8 of an army in the field consisting of 
two or more army corps, and the medical director of a military 
department in which there are United States general hospitals con
taining four thousand beds or upwards, shall have the rank, pay, 
and emoluments of a colonel of cavalry; and the medical director of 
an army corps in the field, or of a department in which there are 
United States general hospitals containing less than four thousand 
beds, shall have the rank, pay, and emoluments of a lieutenant. 
colonel of cavalry. But this increased rank and pay shall only con· 
tinue to medical officers while discharging such special duties; and 
the assignments from time to time to such duty shall be at least 
two-thirds of them made from among tbe surgeons and assistant 
surgeons of volunteers.-'February 25, 1865, chap. 53. 

288. Medical purveyors shall be charged, under the direction of 
the surgeon-general, with the selection and purchase of all medical 
supplies, including new standard preparations, and of all books, in
struments, hospital stores, furniture, and other articles required for 
the sick and wounded of the army. In all cases of emergency they 
may provide such additional accommodations for the sick and 
wounded of the army, and may transport such medical supplies as 
circumstances may render necessary, under such regulations as may 
hereafter be established, and shall make prompt and immediate 
issues upon all special requisitions made upon them under such cir· 
cumstances by medical officers ; and the special requisitions shall 
consist simply of a list of the articles required, the qualities required, 
dated and signed by the medical officers requiring them.9-Sec. 5, 
April 16, 1862, chap. 55. 

8 MEDICAL DmEcTons.-" The assignment of medical officers as medical directors, 
assistant medical directors, and acting medical inspectors of armies, army corps, and 
divisions, is discontinued. Medical directors will be assigned to the headquarters of 
military geographical departments only, and by the order of the secretary of war. 
Owing to the reduction of the army, the act of Congress approved February 25, 1865, 
becomes inoperative, and no increase of ra.nk, pay, or emoluments pertains to such 
assignment."-G. 0. No. 121, A.-G. O., 1865. 

9 MEDICAL PunvEYons.-Sec. 7 of this act provides that its provisions "shall con· 
tinue and be in force during the existence of the present rebellion, and no longer;" 
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289. In general or permanent hospitals, female nurses may be 
substituted for soldiers, when in the opinion of the surgeon-general 
or medical officer in charge it is expedient to do so, the number of 
female nurses to be indicated by the surgeon-general or surgeon in 
charge of the hospital. The nurses so employed to receive forty 
cents a day and one ration in kind, or by commutation, in lieu of 
all emoluments except transportation in kind.10b-Sec. 6, August 3, 
1861, chap. 42. 

290. From and after the 1st day of July, 1864, hospital matrons 
shall be entitled to, and shall receive, ten dollars per month and one 
ration.10-Resolution, July 4, 1864. 

291. There may be allowed in hospitals, to be provided under 
such rules as the surgeon-general of the army, with the approval 
of the secretary of war, may prescribe, such quantities of fresh or 
preserved fruits, milk or butter, and of eggs, as may be necessary 
for the proper diet of the sick.-Sec. 14, August 3, 1861, chap. 
42. 

292. That the officers of the medical department shall unite with 
the line officers of the army, under such ruies and regulations as 
shall be prescribed by the secretary of war, in supervising the cook
ing within the same as an important sanitary measure; and that 
said medical department shall promulgate to its officers such regu
lations and instructions as may tend to insure the proper preparation 
of the ration of the soldier.-Sec. 8, .March 3, 1863, chap. 78. 

but as medical purveyors were continued as members of the permanent establishment 
by the act of 1866 (f.281 ), it is supposed that the provisions of the above section 
(, 288) were thus perpetuated. The medical purveyors, appointed under the act of 
~.~62, were to give bonds in such sums as the secretary of war may require. See Chap. Ill.,, 38; but see, 281. For appointment to fill the then existing vacancy in the 
office of chief medical purveyor, see note 4 • 
• IO HOSPITAL MATHONS AND NURSES may be employed in post or regimental hospitals 
Ill such numbers as may be necessary. See Chap. ix.,, 269 • 
. (a.) "When it is considered necessary by the attending surgeons to employ matrons 
Ill regimental hospitals, the same proportion will be allowed a.s in post hospitals, and 
payment will be made when the matrons have been duly appointed and mustered as 
such upon the rolls of the regimental hospitals."-Adjutant-general, February 1, 1864. 

(b.) Whenever civilians are employed as nurses,,the rolls for their payment should 
be forwarded, through the medical director of the department, to the surgeon-general's 
office for settlement.-Adjutant-general, June 6, 1870. 

(c,) Enlisted men (other than non-commissioned officers) employed as COOKS a.nd 
NURSES are entitled to the extra-duty pay granted by the act of July 13, 1866.-Pay
master's Manual (1871), 1[ fi 105, 110. Engineer or ordnance soldiers entitled to same 
allowance if specifically mustered as COOKS or NunsEs.-Ibid., , 108. 

(d._) "On the muster-rolls of hospitals the enlisted men detailed to perform the duty of 
hospital attendants will be mustered as 'nurses or cooks.' This regulation becomes 
necessary, as the accounting officers disallow the payment of extra pay if they are 
mustered as hospital attendants or ward-masters, under the act of July 13, 1866, and 
S. 0. No. 94, of Feb. 22, 1867, from adjutant-general's office."-Par. ii., G. O. No. 8,A.-G.o., 1872. 
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MEDICAL MUSEU;\[. 

293. [Appropriation] for the purchase of the property in Wash
ington City, known as Ford's theatre, for the deposit and safe-keeping 
of documentary papers relating to the soldiers of the army of the 
United States, and of the museum of the medical and surgical 
department of the army, 100,000 dollars.-April 7, 18fi6, chap. 28. 

HOSPITAL STEWARDS. 

294. That the secretary of war be and he is hereby authorized 
to appoint, from the enlisted men of the army, or cause to be en
listed, as many competent hospital stewards as the service may 
require, not to exceed one for each military post; the said hospital 
stewards to he mustered and paid on hospital muster-rolls as non
commissioned staff officers, with the rank, pay, aud emoluments of a 
sergeant of ordnance,11 and to be permanently attached to the medical 
and hospital department, under such regulations as shall be pre
scribed by the secretary of war.-Sec. 2, August 16, 1856, chap. 125. 

295. The secretary of war is hereby authorized to appoint from 
the enlisted men of the arniy ,11 • or cause to be en listed, as many 
hospital stewards as the service may require, to be permanently 
attached to the medical department, under such regulations as the 
secretary of war may prescribe. 11b-Sec. 17, .July 28, 1866, chap. 299. 

11 There were no" sergeants of ordnance" at that time, as the title is now under
stood, and reference w1is undoubtedly had to the post orduance sergeants. See Chap. 
xiii., note 5 a, and Chap. xiv.,~ H6. 

Sec. 7, act of July 28, 1866, provided for the retention of" one hospital steward for 
each military post," in udilition to those authorized by sec. 17 of •ame act. See~ 295. 

The stewards are classified as follows: ·•The fir•t cltt"8 will consist of those appointed 
in the reguliir army by the secretary of war, and those of the nou-com111issioned staff 
of regular battalions and volunteer regiments. . 

"The second cla•• will consist of those selected by surgeons of hospitals and detailed 
by the wriltM order of the comnrnnding officer at a post (or with bodies of troops) of 
nwre th an four companies. 

"The third class will consist of those selected by surgeons and det1tiled by the 
written order of the commanding officer at a post (or with bodies of troops) of four or 
less number of eompanies."-Circul11r No. 52, A.-G. O., J8ti4. This chtssification 
recognized in act of June 20, 1864. See also e12, July 5, IS;JS, chap. 162. 

"Hospital stewards of the second,an<I third clitss (being detailed from the companies 
at a post) have no rank by virtue of their acting in the c1tpacity of hospital stewards." 
-Adjutant-general, April 13, 1872. 

(a.) A private soltlier or non-commissioned officer appointed by the war department 
a. hospital steward is not discharged, but continues to serve out the term for which he 
enlisted.-Adjutant-geneml, March 6, 1868. 

(b.) Extra-dut,q pny.-'I'he medical department to pay from its own appropriations 
accounts for extra-duty pay of enlisteil men employed in the offices of the a'"ist<int sur
geon-general and the medical directors of depart1uents.-Sccrebuy of W itr, J unc t:l, 186-1. 

"When a hospital steward is taken from his appropriate duties iu connection with 
a hospital, and detailed to duty elsewhere as a clerk, he is thereby put on extra duty 
and becomes entitled to extrn-duty pay."-Secretary of War, August 30, 1S71. 

(c.) PAY OF HOSPITAL STEWAHDS.-See Chap. xi.,~ 326. . 
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A'.\IBULANCE CORPS. 

296. The medical director, or chief medical officer, of each army 
corps sl1all, under the control of the medical director of the army 
to whieh such army eorps belongs, have the direction an(! HlJWr
vision of all ambulances, medicine, and other wagons, hor:-cs, mu lei<, 
harness, and other fixtures appertaining thereto, and of all o!Ticcrs 
and men who may be detailed or employed to assist hii11 in the 
management thereof, in the army corps in which be may be sening. 
-Sec. I, March 11, 1864, chap. 27. 

297. The commanding officer of each army corps shall detail 
officers and eulisted men for service in the arnhulance corps of such 
army corps, upon the following basis, viz.: one captain, who shall 
be cunrnniildaut of said ambulance corps; one first lieutenant for 
each division in such army corps; one second lieutennnt fur each 
brigade in such army corps; one sergeant for eacb regiment in 
sucb army corps; three privates for each ambulance, and oue private 
for each wagon ; and the officers and non-commissioned officers of 
the ambulance corps shall be mounted. Providt:'d, That the officers, 
non-commissioned officers, and privates so detailed for each army 
corps shall be examined by a board of medical officers of such army 
corps as to their fitness for such duty; and that such as are found 
to be not qualified shall be rejected, and others detailed in their 
stead.-Sec. 2, March 11, 1864, chap. 27. 

298. There shall be allowed and furnished to each army corps 
two-horse ambulances, upon the following basis, to wit: three to 
each regiment of infantry of five hundred men or more; two to each 
regiment of infantry of more than two hundred and less than five 
hundred men or more; and one to each regiment of infantry of less 
than two hundred men; two to each regiment of cavalry of five hun
dred men or more; and one to each regiment of cavalry of less than 
five hundred men; one to each battery of artillery, to which battery 
of artillery it shall be permanently attached; to the headquarters of 
each army corps two such ambulances; and to each division train of 
arubulances two army wagons; and ambulances shall be allowed and 
furnished to division brigades and commands not attached to any 
army corps, upon the same basis; and each ambulance shall be pro
vided with such number of stretchers and other appliances as shall be 
prescribed by the surgeon-general. Provided, That the ambulances 
and wagons herein mentioned shall be furnished, so far as practicable,, 
from the ambulances and wagons now in the service.-Sec. 8, ibid. 

12 
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299. Horse- and mule-litters may be adopted or authorized by 
the secretary of war, in lieu of ambulances, when judged necessary, 
under such rules and regulations as may be prescribed by the med
ical director of each army corps.-Sec. 4, ibid. 

300. The captain shall be the commander of all the ambulances, 
medicine, and other wagons in the corps, under the immediate 
direction of the medical director, or chief medical officer of the army 
corps to which the ambulance corps belongs. Ile shall pay special 
attention to the condition of the ambulances, wagons, horses, mules, 
ha1;ness, and other fixtures appertaining thereto, and see that they 
are at all times in readiness for service; that the officers and men 
of the am bu lance corps are properly instructed in their duties, and 
that their duties are performed, and that the regulations which may 
be prescribed by the secretary of war, or the surgeon-general, for the 
government of the ambulance corps are strictly observed Ly those 
under bis command. It shall be his duty to institute a drill in his 
corps, instructing his men in the most easy and expeditions manner 
of moving the sick and wounded, and to require in all cases that the 
sick and wounded shall be treated with gentleness and care, and that 
the ambulances and wagons are at all times provided with attendants, 
drivers, horses, mules, and whatever may be necessary for their 
efficiency; and it shall be bis duty also to see that the ambulances 
are not used for any other purpose than that for which they are de
signed and ordered. It shall be the duty of the medical director, 
or chief medical officer of the army corps, previous to a march, and 
previous to and in time of action, or whenever it may be necessary 
to use the ambulances, to issue the proper orders to the captain for 
the distribution and management of the same, for collecting the 
sick and wounded, and conveying them to their destination. And 
it shall be the duty of the captain faithfully and diligently to execute 
such orders; and the officers of the ambulance corps, including the 
medical director, shall make such reports, from time to time, as may 
be required by the secretary of war, the surgeon-general, the medical 
director of the army, or the commanding officer of the army corps in 
which they may be serving; and all reports to higher authority than 
the commanding officer of the army corps shall be transmitted through 
the medical director of the army to which such army corps belongs. 
-Sec. 5, .March 11, 1864, chap. 27. 

301. The first lieutenant assigned to the ambulance corps for a 
divi~ion shall have complete control, under the captain of bis corps 
and the medical director of the army corps, of all the ambulances, 
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medicine, and other wagons, horses, mules, and men in that portion 
of the ambulance corps. Ile shall be the acting assistant quarter
master for that portion of the ambulance corps, and will receipt for 
and be responsible for all the property belonging to it, and be held 
responsible for any deficiency in anything appertaining thereto. Ile 
shall have a traveling cavalry forge, a blacksmith and a saddler, 
who shall be under his orders, to enable him to keep his train in 
order. Ile shall have authority to draw supplies from the depot 
quarterrnastet', upon requisitions approved by the captain of his 
corps, the medical director, and the commander of the army corps 
to which be is attached. I~ shall be bis duty to exercise a constant 
supervision over his train in every particular, and keep it at all times 
ready for service.-Sec. 6, ibid. 

302. The second lieutenant shall have command of the portion 
of the ambulance corps for a brigade, and shall be under the imme
diate orders of the first lieutenant, and he shall exercise a careful 
supervision over the sergeants and privates assigned to the portion 
of the ambulance corps for his brigade; and it shall be the duty of 
the sergeants to conduct the drills and inspections of the ambulances 
under his orders, of their respective regiments.-Sec. 7, .March 11, 
1864, chap. 27. 

303. The ambulances in the armies of the United States shall 
be used only for the transportation of the sick and wounded, and, 
ill" urgent cases only, for medical supplies; and all persons shall be 
prohibited from using them, or requiring tbe'm to be used for any 
other purpose. It shall be the duty of the officers of the ambu
lance corps to report to the commander of the army corps any vio
lation of the provisions of this section, or any attempt to violate 
the same. And any officer who shall use an ambulance, or require 
it to be used, for any other purpose than as provided in this sec
tion, shall, for the first offense, be publicly reprimanded by the 
commander of the army corps in which be may be serving, and for 
the secon"d. offense shall be dismissed from the service.-Sec. s; ibid. 

304. No person except the proper medical officers, or the officers, 
non-commissioned officers, and privates of the ambulance corps, or 
such persons as may be specially assigned, by competent military 
authority to duty with the ambulance corps for the occasion, shall 
be permitted to take or accompany sick or wounded men 12 to the 
rear, either on the march or upon the field of battle.-Sec. 9, ibid.

' . . 
• 

12 The penalty for quitting the ranks, without urgent necessity, or witho.ut permis
s10n from proper authority, is discretionary with the court. See Chap. xxiii., , 692. 
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305. The officer:;, non-commissioned officers, and privates of the 
ambulance corps shall be designated by such uniform or in such 
manner as the secretary of war shall deem proper. Provided, That 
officers and men may be relieved from service in said corps and 
others detailed to the same, subject to the examination provided in 
the second section of this act, in the discretion of the commanders 
of the armies in which they may be serving.-Sec. 10, ibid. 

306. It shall be the duty of the commander of the army corps 
to transmit to the adjutant-general the names and rank of all officers 
and enlisted men detailed for service in the ambulance corps of such 
army corps, stating the organizations from which they may have 
been so detailed; and if such officers and men belong to volunteer 
organizations, the adjutant-general shall thereupon notify the gov
ernors of the several States in which such organizations were raised 
of their detail for such service; and it shall be the duty of the com
mander of the army corps to report to the adjutant-general from 
time to time the conduct and behavior of the officers and enlisted 
men of the ambulance corps, and the adjutant-general shall forward 
copies of such reports, so far as they relate to officers and enlisted 
men of volunteer organizations, to the governors of the States in 
which such organizations were raised.-Sec. 11, ibid. 

307. Nothing in this act shall be construed to diminish or impair 
the rightful authority of the commanders of armies, army corps, or 
separate detachments, over the medical and other officers and the 
non-commissioned officers and privates of their respective com
mands.-Sec. 12, l\farch 11, 1864, chap. 27. 

FREED;\IEN'S HOSPITAL. 

308. After June 30, 1872, the Freedmen's Hospital in the District 
of Columbia shall, until otherwise ordered by Congress, be con
tinued13 under the supervision and control of the secretary of war,11 

who shall make all estimates, and pass all accounts, and be account· 
able "to the treasury of the United States for all expenditures.
Sec. 1, June 10, 1872, chap. 415. 

13 But by a proviso of this act no part of the appropriation (made for the support of 
this hospital in the year ending June 30, 1873) shall be used in the support of, or to 
pay any expenses on account of, any persons hereafter to be admitted to said hospital 
and asylum, unless persons removed thither from some other uovernment hoBpital. 

B "After June 30, 1872, all business relating in any way to the" Freedmen's Ilos· 
pita! and Asylum at Washington, D. C.," with all the accounts connected therewith, of 
whatever character or do.te, be conducted through the surgeon-general of the army, to 
whom all the records, papers, funds, and property will be turned over by the 1st of 
July proximo [1872]."-G. 0. No. 55, A.-G. O., 1872. , 



CHAPTER XI. 

THE PAY DEPARTJJIENT, AND PAY OF THE ARJJIY. 

ORGANIZATION AND DUTIES OF THE DEPARTMENT. 

310. THE pay department1 of the army shall hereafter consist of 
one paymaster-general, with the rank, pay, and emoluments of a 
brigadier-general ;1a two. assistant paymaster-generals, with the 
rank, pay, and emoluments of colonels of cavalry; two deputy pay
master-generals, with the rank, pay, and emoluments of lieutenant
colonels of cavalry; and sixty paymasters, with the rank, pay, and 
emoluments of majors of cavalry,1

b to be selected from persons who 
have served as additional paymasters.-Sec. 18, July 28, 1866, 
chap. 299. 

1 THE PAY DEPAnnrnn, by that name, was first organized under the act of April 
24, 1816 (chap. 69); but a paymaster for the army," to reside near the headquarters 
of the troops of the United States," aud "to receive from the treasurer all the moneys 
which shall be in trusted to him for the purpose ofp>tying the pay, and >trrears of pay, 
subsistence or forage, due to the troops of the United States," had been authorized by 
the act of l\Iay 8, 1792. This officer exercised supervision over the regimental and 
battalion paymastef', and in 1796 he was by law designated as paymaster-general. 
Other paymasters and assistants having been added to the army in 1802, the corps of 
officers thus funned has since that time been designated as a department, and is so 
recognized in the act of 1816. 

(a.) The paymaster-general.-Ilut the act of June 4, 1872 (chap. 286), enacted 
"That the 6th sec. of the act of l\Iarch 3, 1869 [~ 538], making appropriations for the 
support of the army, is so far modified, that the President is hereby authorized to ap
point a paymaster-general, with the rank, pay, and cmolnments of a colonel, S<tid 
appointment to d;ite from the time the appointee a•sumed the duties of the office, to 
fill the v'tcancy now existing." U u<lcr the act cited in ~ 5:;6, be is to be appointed 
by selection from the department, and provision is made for supplying temporary 
vacancy in his office, by acts cited in , , 9-12. See also first paragraph of this note. 

(b.) Appointments and promotiuns.-And, under the act of April 24, 1816, all oflicers 
of this dep1irtment are to be "submitted to the Senate for their confirmation, in the 
same manner as the officers of the army." See,~ 36, 312, 317, and clause c of this 
note. 

So much of above section (, 310) as requires p1tymasters to be appointed from 
those who have served as additional paymasters had reference undonhtedly to the first 
~ppointmeuts, to fill the original V>tcancies crentcd by the act. Subsequent vacancies 
in the lowest grntle nre to be filled either from the lino of the army, or from civil life. 
'See' 532. l3ut all appointments and promotions (except as provided for in clause a 
of tl11s note) have been suspended. See, .'i38. 

(c.) Status of the department.-Under the act of :\lay 15, 1820, paymasters of the 
army were to be "appointed for the term of four yen rs. but shall be removable from 
office at pleasure," ancl it was held hy attorney-general \\'irt (April 29, 1826) that this 
act, embracing also the paymaster-general, was not modified by the act of March 2, 

( 173) 
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311. When volunteers or militia are called into the service of the 
United State's, so that the paymasters authorized by law shall not 
be deemed sufficient to enable them to pay the troops with proper 
punctuality, it shall be lawful for the President to appoint as many 
additional paymasters as he shall deem necessary, who shall per
form the same duty, give the same bond, be subject to the .same 
liability, and receive the same pay and emoluments as are now 
provided for paymasters of the army. Provided however, That the 
number so appointed shall not exceed one for every two regiments 
of militia or volunteers. And provided also, That the persons so 
appointed shall continue in service only so long as their services 
are required to pay militia and volunteers.-S.ec. 25, July 5, 1838, 
chap. 162. 

312. All paymasters hereafter to be appointed by the President 
for the volunteer service of the United States shall be nominated 
to the Senate for confirmation to such ?ffice.-Sec. 14, March 3, 
1847, chap. 61. 

313. That whenever suitable non-commissioned officers or pri
vates cannot be procured from the line of the army to serve as 
paymasters' clerks,• paymasters be and hereby are authorized and 
empowered by and with approbation of the secretary of war to em
ploy citizens to perform that duty.-Sec. 20, July 5, 1838, chap. 162. 

314. From and after the passage of this act the pay of clerks 
of paymasters in the army of the United States shall be twelve 
hundred dollars per annum, without rations.-Sec. 10, June 20, 
1864, chap. 145. 

315. The paymaster [general] shall perform the duties of bis 
office agreeable to the direction of the President of the United 
States, for the t.ime being.-Sec. 16, March 16, 1802, chap. 9. 

316. The deputy paymaster-generals shall, in addition to paying 
troops, superintend the payment of armies in the field.-Sec. 12, 
March 3, 1847, chap. 61. 

1821. Ry act of March 2, 1849, however, the officers of this department were placed 
upon the same footing ns to tenure of office as other disbursing officers of the army. 
The Supreme C.ourt has held that the act of 1821, reorganizing the army, did not de
termine'the status of the officers of this department as being of the general staff (s~e 
Clutp. xix., note 2 a), but the act of 1817 (, 317) has certainly determined that this 
is a staff department; and its officers, except those retained for duty in the paymaster
gencral's otlice, are, like other staff officers, 1tssigned to military departments or dis-, 
tricts, 1tnd 1tre subject to the orders of the commanders thereof. See G. 0. No. 37, 
A.-G. 0., 1SG9, 1tnd No. 15, ibid., 1871. 

2 Paymasters must nominate them for appro1•al of the secretary of war,-giving 
name, age, and residence, and state circumstances justifying their appointment. They 
will not be appointed if under twenty years of age.~Paymaster's Manual (1871), ~ 72. 
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317. All officers of the pay department shall have rank corre
sponding with the rank to which their pay and allowances are 
assimilated. Provided, That paymasters shall not in virtue of such 
rank be entitled to command in the line, or other staff departments 
in the army. Provided also, That the right to command in the 
pay department, between officers having the same rank, shall be in 
favor of the oldest in service in the department without regard to 
the date of commission under which they may be acting at the 
time.3-Sec. 13, March 3, 1841, chap. 61. 

318. It shall be the duty of all disbursing officers of the pay 
department to renew their bonds, or furnish additional security, at 
least once in four years, or as much oftener as the President may 
direct.'-March 2, 1849, chap. 162. 

319. It shall be the duty of the regimental and battalion pay
masters to pay all the regular troops.'a-Sec. 4, April 24, 1816, 
chap. 69. 

320. It shall be the duty of the di,;trict paymasters of the army 
of the United States, in addition to the payments required to be 
made by them to the regular troops, to make payment to all other. 
troops in the service of the United States, whenever required thereto 
by order of the President.4b-Sec. 4, July 14, 1832, chap. 224. 

PAY OF COMMISSIONED OFFICERS. 

321. The pay of the officers of the army shall be as follows :5 the 
pay of the general shall be thirteen thousand five hundred dollars a 

8 This last proviso is obsolete,-heing sequent upon act of May 15, 1820, which 
required a reappointment every four years. Rank in their respective grades must now 
be determined by date of commission or appointment. 

'Under the provisions in Chap. iii., 'lf 'lf 36, 37, an assistant paym1tster-general gives 
bonds in $50,l 00; a deputy paymaster-general in $25,000, and a paymaster in $20,000. 

(a.) Regimental and battalion paymasters discontinued in rcorganizn.tion of 1821, 
but this duty devolves upon all officers of the department authorized in lieu thereof. 

(b.) "District paymasters" by that name had been discontinued, hut this undoubt
edly referred to the paymasters of the army, then as now usually assigned to military 
geographical districts. 

6 The acts establishing the pay of the officers and cadets of the Military Academy 
are recited in Chap. iv., and are referred to in the TABLES OF PAY that close this 
chapter. 

\a.) PAY CoMME:';CEs.-An officer's pay commences from the acceptance of his ap· 
po1ntment, or from the date of his promotion.-Army Regulations. 

Ac.ceptance of an a,ppointment may be indicated by letter, or by entering upon the 
duties of the office.-Second Comptroller, e e 1099, 1103 . 
. "A staff appointment conferred on an officer in the line of the army is not a promo

tion, hut an original appointment; its pay will, therefore, commence from the date of 
the ?fficer's acceptance" ( ;b;d., ?. 1101), and under a ruling of the same officer, a pro
motion from the ranks is held to he an "appointment" (e1111 ). The Supreme Court 
has held, however, that the salary of an officer begins from the date of his appoint
ment, and the Senate has declared that "every promotio11 is a new appointment." See 
Chap. xix., note 1 a. 
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year; the pay of the lieutenant-general shall be eleven thousand dol
lars a year;, the pay of major-general shall be seven thousand five 
hundred dollars; the pay of brigadier-general shall be five thousand 
five hundred dollars; the pay of colonel shall be three thousand five 
hundred dollars; the pay of lieutenant-colonel shall be three thou
sand dollars; the pay of major shall be two thousand five hundred 
dollars; the pay of captain, mounted, shall be two thousand dollars; 
the pay of captain, not mounted, shall be eighteen hundred dollars; 
the pay of a<ljutant shall be eighteen hundred dollars; the pay of 
r<'gimcntal quartermaster shall be eighteen hundred dollars; the 
pay of first lieutenant, mounted, shall be sixteen hundred dollars; 
the pay of first lieutenant, not mounted, shall be fifteen hundred dol. 
Jars; the pay of second lieutenant, mounted, shall be fifteen hundred 
dollars; the pay of second lieutenant, not mounted, shall be four
teen hundred dollars; the pay of ehaplain shall be fifteen hundred 
dollars; the pay of aide-de·camp6 to major-general shall be two 

"Promoted 'officers Rre paid in the lower grade up to the clay the higher appoint
ment takes e!Tect, u.nd there11fter, inclucling the day their promotion takes place, in the 
higher grade."-Second Comptroller, e1093. 

(b.) PAY TER)ID1ATES.-An officer on leave, who resigns, will be p11id to the date 
given in the acceptance of his resignation. An officer 011 duty, who resigns, will be 
p:iid to the date at which he recei\·ed notice of the acceptance of his resignation, pro
vided be continued on duty till that time; otherwise, to the elate when he was relieved 
from duty. An officer on leave, when ho is dropped or dismissed from the military 
service, will be paid to the date inclusive of the order dropping or dismissing him, 
prodclccl no other time be •pecifiecl in the order as the date when his pay should 
ce:ise, or when he ceased to be an officer, and, iu such case, to the date so specified. 
An officer on d11ty or in hogpital, when he is clropped or dismissed from the military 
service, will he paid to the date at which the order dropping or dismissing him 
was receivecl at his post or hospital, if no other time be specified iu the onler as the 
date when he ceased to he an officer, and, in such case, to the date so specified. An 
officer clismissed by sentence of court-martial will be paid to the date when the order 
approdng the sentence was received at the post where the officer was, if no other time 
be specified in the sentence, or in the onler promulgating it, as the termination of his 
sen·icc and pay.-G. 0. No. 103, A.-G. 0., 1864. 

The right of an officer to his pay, up to tl1e time of his act.,al disclwrye from the 
service, cannot be defe11ted by an order discharging him as of a prior date.-All•taedt 
v. United 8t'1tes. 3 Nott & Huntington, 385. 

The right of an officer, restored to the service, to pay for the period cluring which be 
has stood as dismissed has been passed upon by the court of claims. See Chap. xx., 
note 6 a. 

(c.) Fr~AL PAnrn~ITs.-Certificates of non-indebtedness, from accounting officers, 
required, before final payments to officers resigning, wholly retired, or dismissed.
Paymaster's Manu11l (1871), ~~ISO, 203. 

An officer wholly retired with one year's pay, etc., to receive the whole amount in 
one payment.-Second Comptroller, May 20, 186.J-. 

6 AIDES-DE-CAl!P to the general paid as colonels: Chap. vi., ~ Jn6. Those of the 
Iieuten:int-gencr11l, and his SECRETARY, are paid as licutcnant-culonels: ibid.,~ 19.8. 
Aides-de-camp to the mnjor- and brigadier-generals get the prescribed extra pny, m 
adclition to the mounted pay of their grade (see note 11 ), but the allowance is not 
included in computing the scnice increase. See notes 1 and 2, Pay Table, Army 
Register, 1871. 

(a.. ) There is no interdiction in any law to the employment and payment of the 
aides of 11 brent general officer who is on duty according to his brevet runk.-Second 
Comptroller (april 4, 1867),?. 1786. · 
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hundred dollars per annum in addition to pay of bis rank; the pay 
of aide-de-ramp to brigadier-general shall be one hundred and fifty 
dollars per annum in addition to pay of his rank; the pay of acting 
assistant com111issary7 shall be one hundred dollars in addition to 
pay of Lis rank; and there shall be allowed and paid to each and 
every commissioned officer below the rank of brigadier-general, in
cluding chaplains and others having assimilated rank or pay, ten 
per cent. of their current yearly pay for each and every term of five 
years of service.8 Provided, 'l'hat the total amount of such increase 

. for length of service shall in no cuse exceed forty per cent. on the 
yearly pay of bis grade as established by this act. And provided 
furthe1·, That the pay of a colonel shall in no case exceed four 
thousand fi\'e hundred dollars per annum, nor the pay of a lieutenant
colonel four tbousanfl dollars per annum; and these sums shall be 
in full of all commutation of quarters, fuel, forage, servants' wages, 
and clothing, longevity rations, and all allowances of every name 
and nature whatever,9 and shall be paid monthly by the pay
master. Officers retired from active iservice shall receive 
seventy-five per cent. of the pay of the rank upon which they are 
retired.-Sec. 24, July 15, 1870, chap. 294. 

322. Officers of the army and of volunteers assigned to duty 
which requires them to be mounted, shall, during the time they 
arc employed on such duty, receive the pay, emoluments, and 
allowances of cavalry officers of the same grade respectively.10



Sec. l, July 17, 1862, chap. 200. 

(b.) The aides of brevet general officers (on duty as such), whose selection hits re
ceived the special sanction of the war dcpnrtment, so announcerl officit1lly, are entitled 
to the additiona.l pity, etc.-Paymaster-genernl, March H, 1867. 

(c.) An aide-de-camp accompanying his general on leave of absence must be gov
erned by the same conditions as to reduction of pay as the gcneral.--Paym>tster
general, April 28, 1870. 

7 No officer to receive pay for two staff appointments for the same period. A regi
mental quartermaster is, therefore, barred by l:tw from receiving the additional pay 
of acting ~ommissuy of subsistence.-Adjutnnt-general, June 21, 1871. See also
fl 3;1s. 

.s Rule for determining length of service of officers appointed from the volunteers 
will be found in Chap. xviii.,~; 519. Paymasters to require such officers to certify on 
pay account the regiment or corps in which such service accrued, with date of muster 
ll!to the same.-Circula/. No. 62, P.-G. 0., 1868. 

(a.) An officer dirniissed the service, and restored, not entitled to include time be
tween the dates of dismissal and restoration in computing for the "service increase." 
-Paymaster-general, l\Iay 29, 1868. nut see Chap. xx., note 6 a. 

9 Subsequent clause in this proviso, however, continues allowances of fuel, forage and 
quarters, in kind (Chap. viii.,~ 247), and makes provision for mileage. See~; 324. 

~o T.his section is perhaps supplied by acts cited in ~ ~ 321,-323. "In all cases of 
this k1~<l, the certificate of the commanding officer of the department to the fact that 
the clamrnut"s duties required him to be mounted shall be sufficient to entitle him to 
caralry pay, the claimant himself certifying that he was not furnished with a public 
horse during the tiwe."-Adjutant-genernl, July 15, 1869. 
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323. The pay and emoluments of all field and other mounted 
off:iC'ers 11 shall hereafter be the same as is now provided by law for 
cavalry officers of like grades.-Sec. 1, March 2, 1867, chap. 144. 

l\IILEAGE. 

324. When any officer shall travel under orders, 
and shall not be furnished transportation by the quartermaster's 
department, or on a conveyance belonging to or chartered by the 
United States, he shall be allowed ten cents per rnile,12 and rio more, 

11 "Aides-de-cnmp are clearly embraced in the terms of the 1st section of the act 
of l\Iarch 2d, 1867, 'other mounted officers,' and are entitled to the pay of cavalry 
officers in aduition to the special allowance as aides."-Paymaster-gcneral, )lay 1-1, 
1867. 

Acting signal officers are, when detailed by the war department and not mounted 
at expense of the government, entitled to the cavalry pay of their gradcs.-Pay
master's Manual (1871 ), 'if 205. 

The quartermaster at the ;}[1'.litary Academy is, nnder the laws cited in ~'if 322, 32:l, 
entitled to the mounted pay of his grade, hut there is no law giving th1tt officer the 
grade of "regimental quartermaster."-Paymaster-general, November 27, 1872. 

12 l\IILEAGE.-" The following decision, made on a reconsideration of the subject by 
the second comptroller of the treasury, and concurred in by the secretary of war, is 
announced for the government of the army: 

"Under the act of July 15, 1870, giving 'ten cents per mile and no more' to officers 
traveling under orders, the discretion to elect whether to receive mileage or actual 
expenses of transportation no longer exists. In no case can any payment for travel
ing expenses be made exceeding ten cents per mile." 

"Under the same act, the provision that the pay of officers respectively shall be in 
full' of all allowances of every name and nature whatever,' the former per diem paid 
to officers serving on courts-martial, etc., must be discontinued."-G. 0. No. 116, 
A.-G. 0., 1870. 

(a.) "The second proviso to sec. 24 of the act gives a mileage in money to an 
officer traveling under orders and not furnished with transportation by the qunrter
master's department, or on a conveyance belonging to or chartered by the United 
States, and by necessary implication authorizes tramportation in kind, but for nobody 
except the officer himself. If this proviso continued in force existing laws and regu
lations on the subject to which it refers, I should hold it to include the servants as 
well as officers; but no words of such import are found in it, and, therefore, the very 
comprebensiTe declaration in the earlier part of the act, that these sums shall be in 
full of all allowances of every name and nature whatever, is left without any modifi
cation in relation to transportation for servants."-Attorney-general. See G. O. No. 
52, A.-G. 0., 1871. 

Officers traveling on duty with troops are not entitled to mileage.-G. 0. No. 3, 
A.-G. 0., 1872; and the acts of l\Iay 18, and' June 6, 1872, appropriate to the pay 
uepartment "for the allowance to the officers of the army for trnnsportation of them
selves and their baggage, when traveling on duty, without troop•, escort, or.st1pplies." 

(b.) The law ('if 324) must be construed strictly. The "nearest post ronte" shall 
govern in all cases, by whate\·er route the officer may choose to travel, unless such 
"nearest route" shall from temporary causes anu for the time be impossible.-Pay
master's Manual ( 1871 ), 'if 126. 1 

(c.) "The uistance book (G. 0. No. 98, of 1870) has been furnished to this depart
ment as the official guide for determining distances upon which to pay mileage and 
traveling allowances. These, in the main, are regarded as correct, and will be fol
lowed, unless the paymaster bas positive knowledge that any distance laid down 
therein is error. In such case, by authority of the law (July 15, 1870) he can depart 
from the order and pay by what he knows to be the true distance, as by the "shortest 
post-routes.' "-Paymaster-genera.I, August 10, 1871. . 

(d.) Officers ordered to new stations, while on leave of absence, are entitled to mile
age only for that distance which is in excess of that which would be traveled if they 
had returned to their former stations.-Seconu Comptroller, e2137. 

(e.) An officer while in the field, ordered to a new sta.tion, is, if transportation in 
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for each mile actually by him traveled under such order, distances 
to be calculated according to the nearest post routes; and no pay
ment shall be made to any officer except by a paymaster of the 
army.-Sec. 24, July 15, 1870, _chap. 294. 

325. Mileage shall not be allowed, when the officer has been 
transferred or relieved at his own request.-Sec. 1, March 3, 1859, 
chap. 83. 

PAY OF ENLISTED l\IEN. 

326. From and after the 1st day of July, 1872, the monthly pay 
of the following enlisted men of the army shall, during their first 

kind has not been furnished him, entitled to mileage while journeying back to his old 
station for his baggage, etc.-Paymaster's .llfanual (1871), fl 135. 

(/.) An officer summoned by the civil authorities to attend as a witness before a 
civil court, and so ordered by his military commander, is not entitled to mileage, or 
other expense account payable by the pay department.-Paymaster-general, February 
24, 1871. See fi fi 339, 341. 

(g.) When an officer travels under verbal orders, they must be confirmed by written 
orders in order to pay his account.-Second Comptroller, ~ *2114, 2151. 

(h.) Acting assistant surgeons entitled to mileage from place where con tract is made 
to first station, provided transportation in kind has not been asked for by the surgeon
general, or recei,·ed by the applicant. In change of station they are to receive the 
usual milcage.--Paymaster's llfanual (1871), fi 139. But when summoned as witnesses 
before courts-martial they are entitled only to their extra expenses. See note 20 b. 

(i.) Officers detailed to colleges or universities under the act of 1866 (fi 929) are not 
entitled to mileage for journey to their stations.-Secretary of War, by adjuta.nt
general, June 7, 1872. 

(k.) There is nothing in the law of July 15, 1870 (fi 324), which now governs in 
the matter of allowances for tramportation, which forbids this department from 
giving, nor the officer from receiving, transportation in kind for part of a journey, 
for the other portion of which he draws rnileage.-Quartermaster-general, June 7, 
1872. 

(l.) "The transportation of officers employed on civil works is chargeable to the 
appropriations for the works on which they are respectively engaged."-Second 
Comptroller, *2077. 

(m.) "Travel pay, etc. (mileage), is not always due when the journey is performed 
under an order, but it must be also on duty, and the case of an officer ordered to 
attend his own trial, and found guilty, is not included in the provisions of law or 
regulations allowing it."-lbid., e2082 [Query]• 

.(11.) "A private soldier who is appointed an officer may receive transportation or 
mileage for travel in obedience to bis first order received as an officer. The regula
tion requiring citizen• receiving military appointments to join their stations without 
expense to the government does not apply to him."-lbid., 2127. 

(o.) "In cases where an examination is required before appointment, the war de
partment considers the direction for the officer to appear before the board as his first 
order."-Ibid., 2133 . 

. (p.) RECRUITING St:RVICE.-" Officers detailed on recruiting service will be paid 
~1leage upon joining rendezvous, under orders from the superintendent, when return
mg to depot after being relieved from charge of rendezvous, upon returning to their 
proper stations after conducting recruits from rendezvous to depot or from depot to 
regiments. 

"For all other journeys on recruiting service, such as visiting and returning from 
branch rendezvous, only actual personal transportation will be allowed, which will be 
obtained from the quitrtermaster's department. · · 

"The items of actual transportation to which an officer so traveling is entitled are: 
a firs.t-class ticket 9ver the route, a sleeping-car ticket, and a ticket to secure passage 
for lumself through cities where such transportation is not included in his trip ticket. 
No porterage or expenses for board are allowed.-G. O. No. 110, A.-G. O., 1872. 

http:adjuta.nt
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term of enlistment, be as follows, with the contingent additions 
thereto hereinafter provided :13 sergeant-majors of cavalry, artillery, 
and infantry, twenty-three dollars; quartermaster sergeants of 
cavalry, artillery, and infantry, twenty-three dollars; chief trumpet
ers of cavalry, twenty-two dollars; principal musi1~ians of artillery 
and infantry, twenty-two dollars; saddler sergeants of cavalry, 
twenty-two dollars; first sergeants of cavalry, artillery, and infantry, 
twenty-two dollars; sergeants of cavalry, artillery, and infantry, 
seventeen dollars; corporals of cavalry and light artillery, fifteen 
dollars; corporals of artillery and infantry, fifteen dollars; saddlers 
of cavalry, fifteen dollars; blacksmiths and farriers of cavalry, fifteen 
dollars·; trumpeters of cavalry, thirteen dollars; musicians of artil
lery and infantry, thirteen dollars; privates of cavalry, artillery, and 
infantry, thirteen dollars; hospital stewards, first class, thirty dol
lars; hospital stewards, second class, twenty-two dollars; hospital 
stewards, third-class, twenty dollars; ordnance sergeants of posts, 
thirty-four dollars; sergeant-majors of engineers, thirty six dollars; 
quartermaster sergeants of engineers, thirty-six dollars; sergeants 

13 PAY OF ExLISTED 111Ex.-Although , , 326, 332, 3:{3, 33-1 are sections of an" act 
to establish the pay of the enlisted men of the iirmy," they make no provision for the 
pay of any gracles or classes not specified in the !st section(, 326) of the act, and 
in determining the pn,y of artificers, the Ac><demy band, chief musicians, company 
quartermaster sergeants, Indian scouts, veteriuttry surgeons (enlisted), and wagoners, 
recourse must be had to former laws. 

(a.) ARTIFICERS have been authorized for the artillery ever since the reorganization 
of 1821, :tnd were 11dded to the infantry companies in 1866 (see~ 462). Under sec. 
16, act of July 5, 1838, the monthly P"Y of nn artificer wits established at eleven 
dollars, and by acts of August 4, 1854, :tnd March 3. 1857, the rate was raised to 

'fifteen dollitrs. From June 20, lSBt, till June 30, 1871, the pay of an artificer was 
(under the act of June 20, 186-1, et scquentes) eighteen dollars. Since June 30, 1871, 
the r:tte is again fifteen dollitrs per month. 

(b.) Tm: AcADJrnY Rum.-The monthly pny of this band is determined under the 
acts of July 29, 1861, July 28, 1866, and March 3, 1869 (see Chap. iv.,~~ 172, 173, 
and note 18)fin connection with the a.ct of 1872, in , 32G, :ts follows: musici:tns of the 
first clMs, thirty-four dollars; of the second class, twenty dollars; of the third class, 
seventeen dollars. 

The band lender and the teacher of music receive (each) seventy-five doll:trs per 
month nnder rulings of the wttr department. See Chap. iv., note 18. 

(c.) THE CHIEF Mus1c1Axs--one to each regiment of artillery, cavalry, and infantry, 
~ 328-are not entitled to the service increase, or additionttl pay for re-enlistment. 
They must not be confounded with the chief trumpeters of c:trnlry («; ~ 452, 454, 326), 
or the principal musici:tns of :trtillery :tnd infantry: ~ ~ 459, 462, 32G. 

(d.) QuAI<TER)!ASTER SERGEANTS-COl!PAXY--are not allowed, under existing orders, 
to artillery batteries not mounted, or in the infantry organization.-Adjutant-general, 
October 18, 1870. No special rate of pav h:tving been prescribed for this grade, these 
sergeants have been paid as duty sergeants. The grade in dismounted batteries and 
in the infantry companies is prnctically abolished under the act cited in ~ 504. 

(e.) hn1Ax ScorTs are paid by the pay department, receiving the pay and allow
ances of cavalry soldiers. ~[ See 46·!, and note 26, Chap. xv. 

(/.) VETEUIXAHY SunGEONs.-Each cavalry regiment entitled to one (enlisted) at 
seventy-five dollars per month; nnd an additional one (civilian) .to each of the new 
regiments (the 7th, Sth, Uth, and 10th) receives one hundred dollars per month. See 
, ~; 451, 454, and noto 11, Ch:tp. xv. 
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of engineers and ordnance, thirty-four dollars; corporals of engineers 
and ordnance, twenty dollars; musicians of engineers, thirteen dol
lars; privates (first class) of engineers and ordnance, seventeen 
dollars; privates (second class) of engineers and ordnance, thirteen 
dollars.-Sec. 1, :May 1)), 1872, chap. 160. 

327. The wagoners13g and saddlers shall receive the pay and 
allowances of corporals of cavalry; [and] the regimental com mis

(.q.) WAGOXERS.-One allowed to each troop of cavalry (1[ 452), each battery of 
artillery (, 458), and each company of infantry (1f 462); and under the act of July 
22, 1861, ~ 327, they are to receive the pay and allowances of corporals of cavalry. 
Corporals of cavalry were, at the date of this act (and under the provisions of the 
acts of December 12, 1812, :March 2, 1833, and August 4, 1854), receiving fourteen 
dollars per month, and that rate is continued to this class of enlisted men under a 
ruling of the paymaster-general.-i\Iemoranda, P.-G. 0., July I, 1872. 

(h.) N°PHSES A:<D CooKs.-" Under the provisions of sec. 7, act approved July 13, 
I8e6 [, 248], enlisted men employed continuously in hospitals as cooks and nurses, 
under existing regulations, for a period exceeding ten days, will be paid twenty cents per 
day as extra-duty pay by the paymaster on the hospital muster-rolls, when the men so 
employed are properly mustered as entitled to it."-S. 0. No. M, A.-G. O., 1867. 

:Female nurse•, allowed only in general or permanent hospitals, receive forty cents 
per day. See Chap. x.,, 289, and note IO. 

Extra-duty pay allowed to engineer and ordnance soldiers detailed as nurses. In 
nil cases the claimant must be muBtcred specifically as COOK or NUHSE, not in general 
terms as" attendant."-Paymaster's .Manual (1871),, 108. 

Non-commissioned officers should not be detailed, and arc not entitled to the extra 
pay.-Adjutant-general, l\Iarch 18, 1863. 

Hospital attendants must be mustered as cooks or nnrses. See Chap. x., note 10 d. 
(i.) DL"HATIO~ oF PAY.-Soldiers rendering little or no service on the day of enlist

ment or discharge, payment for both by the government is unjust. The day of en
listment, therefore, will hereafter be allowed, and the day of discharge excluded.
Second Comptroller, .\larch I, 1864. 

When a soldier without fault on his part is from necessity kept in the service beyond 
his term of enlistment, he is entitled to pay to the date of his actual discbarge.-Pay
master's llianual (1871), 1f 195, But no pay allowed to men serving beyond expiration 
of enlistment under sentence of imprisonment.-Adjutant-general, September 8, 1864. 

(k.) DEDUCTIOXS FROlf p A Y: 
Soldiers' Home.-Twelve and a half cents per month to be deducted from the pay of 

all enlisted nien of the regular army, and passed by the paymaster-general to the 
credit of this institution. See 1f 1f 598, 604. 

Tobacco.-Amounts due for, to be deducted on each muster-roll. See 1f 266. 
Laundresse•.-So much of the pay due a soldier as is required to satisfy the certified 

claims of a laundress cannot be diverted from that object by sentence of a court-martial. 
Its sentences should apply only to the balance due the soldier after satisfying these 
claims, and to his future pay.-Second Comptroller, September 20, 1843. Laundress 
cla_ims against deserters to be paid out of amount due at date of desertion.-Jbid., e 
70o. But if a soldier be discharged for his own misconduct, no part of his "retained 
pay" can be paid to them.-Jbid., e1377. See note 24 a, and Chap. xxxiii., note 15 a. 

The transportation of laundresses' children to be pa.id for by the quartermaster's 
department, but the amounts must be deducted from the pay of the fathers of the 
cbildren.-Adjutant-general, July 16, 1872. 

Glothing.-Amounts due for clothing overdrawn to be settled on muster-rolls June 
30 and December 31 of each year, and on final statement when discharged. See 1] f 
348, 349, 350. 

Public properl!J lost, damaged, etc.-For stoppages to reimburse government for, see 
, 53. 

Reparation to individuals.-For the manner of making, under 32d Article of War, 
see ft 693, and note thereto. 

See also "forfeitnl'e• for de•ertion" (Chap. xxiii., note 15 a), and "confinement b!J 
eivil autl1oril!J," note 287 c, this chapter. 
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sary sergeant shall receive the pay and allowances of regimental 
sergeant-major.H-Sec. 8, July 22, 1861, chap. 9. 

328. There shall be enlisted in each regiment a chief musician, 
who shall be instructor of music, with a salary of sixty dollars a 
month, and the allowances of a quartermastet' sergeant.-Sec. 5, 
March 3, 1869, chap. 124. 

ADDITIONAL PAY TO ENLISTED MEN. 

329. Every soldier who, having been honorably discharged from 
the service of the United States, shall, within one month thereafter, 
re.enlist, shall be entitled to two dollars per month, in addition to 
the ordinary pay of his grade, for the first period of five years after 
the expiration of his previous enlistment, and a further sum of one 
dollar per month for each successive period of five years, so long as 
he shall remain continuously in the army; and soldiers now in the 
army who have served one or more enlistments, and been honorably 
discharged, shall be entitled to the benefits herein provided for a 
second enlistment.15-Sec. 2, August 4, 1854, chap. 24'7. 

H Regimental commissary sergeants abolished. See , 456. 
15 ADDITI0'1AL p AY FOR R>:-ENLJSn!E'.'IT.-Paragraphs 32V, 332, 333, 334 must be 

considered in connection with each other. 
(a.) The adclitional pay rtllowed only for each completed term of five years' contin

uous service, in which may be reckoned service either in the marine corps, or in the 
volunteers, when i.n the service of the United States.-Circulars, P.-G. O., May 13, 
1864, and February 24, 1866. Second Comptroller, e e 1914, 1915. 

(b.) This additional pay not interrupted by desertion, if the soldier be restored to 
duty without trial, or if tried and not expressly forfeited by the sentence, and the 
time lost be made good.-Paymastcr-general, July 9, 1868. Ilut see note 17 c, d, and n. 

(c.) A "re-enlistment is ene constituting continuous service, and must be d:ited within 
thirty days from discharge on expiration of service.''-Adjutant-gencral, February 
10, 1871.. 

(d.) Enlisted men enumerated in the act(,, 326, 332, 333, 334), who are serving 
on the 1st of July, 1872, in their first enlistment, are entitled to the rates of pity pre
scribed in the 1st and 2d secs. of the act for the particular year in which they are 
serving. 

(e.) 'rhe provisions of the 3d $ec. of the act(, 333), giving re-enlisted pity, will be 
held to apply to the following classes of enlisted men, upon the fulfillment by them of 
the conditions set forth in the following classification: 

Class 1. Those who on July I, 1872, shall be serving as re-enlisted men "under 
the provisions of the act of August 4, 1854" (, 32g), which provisions require 
re-enlistment within one month after honorable discharge at expiration of previous 
enlistment. , 

Cla•• 2. Those who at any time subsequent to July 1, 1872, shall re-enlist under the 
said provisions of the act of August 4, 11'54. 

Class 3. Those men in service July 1, 1872, or any who may enlist after that date, 
who have once re-enlisted under the act of August 4, 1854, but are precluded from the 
benefits of that act by having allowed a longer period than one month to elapse be
tween subsequent enlistments. 

Men of classes 1 and 2 will be indicated upon the muster-roll by the remarks, "two 
dollars per month for five years' continuous service,"" three dollars per month for ten 
years' continuous service," etc., heretofore employed to secure the additional pay 
authorized by the act of August 4, 1854. 

Men of class 3 will be indicated upon the rolls by the remark, "entitled to re
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330. Soldiers who served in the war with Mexico, and received 
a certificate of merit for distinguished services, as well those now 
in the army as those that may hereafter enlist, shall receive the two 
dollars per month to which that certificate would have entitled 
them had they remained continuously in the service. 16-Sec. 3, ibid. 

331. N on-commi;osioned officers, who, under the authority of tbe 
17th section of the act approved :March 3, 184 7 [if 552], were 
recommended for promotion by brevet to the lowest grade of com
missioned officer, but did not receive the benefit of that provision, 
shall be entitled, under the condition recited in the foregoing sec
tion, to the additional pay authorized to be given to such privates 
as received certificates of merit.-Sec. 4, ibid. 

332. To the rates of pay above established [if 326] one dollar 
per month shall be added for the third year of enlistment, one dollar 
more per month for the fourth year, and one dollar more per month 
for the fifth year, making in all three dollars' increase per month 
for the last year of the first enlistment of each enlisted man 
named in the 1st section of this act [if 1:!26]. I3ut this increase15 

shall be considered as retained pay, and shall not be paid to the 
soldier until his discharge from the service, and shall be forfeited 
unless he shall have served honestly and faithfully to the date of 
discharge. .And all former laws concerning retained pay for privates 
.of the army are hereby rescinded.17-Sec. 2, .May 15, 1872, chap. 

enlisted pay." If recruiting officers and company commanders have not satisfactory 
evidence to show that they are entitled to this rate of pay, they will apply to the ad
jutant-general's office for the data needed to decide the question. 

lllen serving under a second, third, fourth, etc., enlistment, but who were never 
"re-enlisted" under the provisions of the act of August 4, 1854, will only be entitled 
to the pay provided in the lst and 2d secs.(~ 326, 332) of the act of lllay 15, 1872. 

(f.) On the certificate of discharge given to discharged soldiers, company com
manders will hereafter note, "This is his first (or second, third, etc.) re-enlistment 
under the act of 4th August, 1854.-G. 0. No. 51, A.-G. 0., 1872. 

16 A CEitTIFICATE OF MERIT entitles the holder to the two dollars per month addi
tional pay for re-enlistment, irrespective of service in regulars, volunteers, or veteran 
reserve corps, or of continuous service.-Second Comptroller, July 5, 1866. For sec. 17, 
March 3, lM7, see Chap. xix., , 5b2. 

17 RETAINED PAY.-Tbe rate from July 5, 1838, to include August 2, 1861, was one 
dollar per month. From August 3, 1861, to include July 16, 1862, it was two dollars.
Sec. IO, August 3, 1861. This section having been repealed by sec. IO, July 17, 1862, 
the rate was again one dollar per month from that date till July 1, 1872. Under the 
former laws retained pay WRS withheld only from privates. 

(a.) Itetitined pay should be computed to date of discharge, and not to date of last 
payment ouly.-Paymaster's l\Ianual (1871),, 294. 

(b.) The law construed as not applicable to engineer and ordnance soldiers.-Jbid., 
, 295. But see , , 326, 332. 

Forfeiture. of retained pay: 
(c.) When a soldier, in consequence of desertion or of absence without leave, has 

~orfeited his pay during the period of unauthorized a.bsence, the forfeiture curries with 
It the retained pay for the same period.-Circnlar No. 41, Paymaster-general, 1866. 

(d.) The sentence, in the case of a deserter, "to forfeit all pay and allowances 
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333. All the enlisted men enumerated in the 1st section of this 
act [if 326] who have re-enlisted or who .shall hereafter re-enlist 
under the provisions of the act of August 4, 1854 [ii if 329-3:31], 
shall be paid at the rates allowed in the 2d section oft his act [ii 332], 
to those serving in the fifth year of their first enlitltment. Prouided, 
That one dollar per month shall be retained17 from the pay of the 
re-enlisted men, of whatever grade, namP-d in the 1st section of this 
act [if 326], during the whole period of their re-enlistment, to Le 
paid to the soldier on bis discharge, but to be forfeited unless he 
shall have served honestly and faithfully to the date of discharge.
Sec. 3, ibid. 

that are or may become due up to promulgation of sentence," takes away all previously 
accrued retained pay, i.e. from enliotment to date of such promulgation. And this 
rule would apply to date of discharge, if the sentence of forfeiture should continue so 
long, notwithstanding the •oltlicr hud, by making good lost time, served out his lull 
contract of enlistment. "Tbe compulsory subsequent service of an arrested deserter 
would not give him a title to retained pay, any more than it would give him a title to 
ordinn.ry pay accrued and unpaid previous to his desertion."-l'aymaster- gcuernl, 
December 20, 1870; Second Comptroller (files), December 15, 1870. 

(e.) A soldier sentenced by court-martial to forfoit a month's pay does not thereby 
forfeit his retained pay.-Secund Comptroller,~ 137 l. 

(f.) A soldier dishonorably discbttrged before expiration of bis term of enJ;stment, 
without any cause bei11g a••iy11ed, the paymaster is to withhold the retained pay until 
the cau•e of his discharge is ascertained, and refer the case to the paymttster-gencrnl.
lbid., *1376. 

(g.) A soldier, having served out the full term of bis enlistment, is entitled to" re· 
tained pay," notwithstanding the words "honeotly nnd faithfully" are stricken out of 
bis discharge and certificates.-Paymaster's Manual, 1871, , 264. But see ~r 3:l3. 

(It.) A soldier, discharged on surgeon's certilicate of disability before the expiration 
of his term of enlistment, is entitled to "retained pay" up to the time of discharge, 
notwithstanding the words" honestly and faithfully" Me stricken out of his discharge 
and certilicates.-Paymaster-general, :February 16, 1846. 

(i.) A soldier discharged for his own misconduct forfeits bis retained pay, and no 
part of it can be paid to the sutler or laundress.-Second Comptroller, e1377. llut 
see Chap. xxiii., nute 15 a. 

(k.) lf discharged for" utter worthlesmess" before expiration of term of service, a 
soldier forfeits retttined pay.-lbid., e1378. 

(l.) But the secretary of war holds it to be unlawful to discharge a soldier" without 
pay," fur worthlessness, etc., except upon sentence of a general cuurt-martial.-Ad
jutant-general, August 9, 1869. 

(m.) lf a soldier be discharged at bis own request before bis term expires, he is en
titled to his retained pay.-lbid., e1379. 

(».) The reuiined pay provided fur the discharged soldier," but to be forfeited unless 
be shall have served huuestly and faithfully to the date of discharge," by the 2d and 
3d sec. of tbe act of May 15, 1872 (~ ~ 332, 333), shall be withheld for the following 
causes, either ol which shall be noted on the final statements: 

1st. Desertion during tbe period of enlistment. 2d. When discharged (by way of 
punishment for an offense) before expiration of term of service by sentence of court
martial, or by order from the war department specifying that such forfeiture shall be 
made. 3d. Conviction and imprisonment by tbe civil authorities. 4th. When dis
charged as a minor, or for other cause involving fraud on bis part in the enlistment. 
lith. Repeated trials by court-martial and punishment for misconduct, of which 
timely report shall be made to tbe war department and approved as basis of forfeiture. 
In which case the soldier shall be discharged without character, and shall not be re
enlisted.-li. 0. Nu. 51, A.-0:. O., 1872. 

(o.) "The retained pay withheld prior to July 1, 1872, will be paid on the discharge 
of the soldier, and its payment will be subject to the interpretation of laws existing 
prior to the passage of the act of l\1ay 15, 1872."-Ciroular No. 87, P.-G. O., 1872. 
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334. Enlisted men now in the service shall receive the rates of 
pay established in this act [if if 326, 332,' 333], according to the 
length of their service, and nothing contained in this act shall be con
strued as affecting the additional monthly pay allowed for re-tmJii;t
ments by the act of August 4, 1854 [if if 329-331].-Sec. 4, 1'bid. 

GENERAL PROVISIONS AS TO PAY AND ALLOWANCES. 

335. The said corps ["the military peace establishment"] shall 
be paid in such manner that the arrears shall at no time exceed two 
months, unless the circumstances of the case shall render it un· 
avoidable.1s-Sec. 13, March 16, 1802, chap. 9. 

is GENERAL PROVISIONS.-" Where the words of a statute, fixing the compensation 
of a public officer, are loose and obscure, and admit of two interpretations, they should 
be construed in favor of the officer."- United States v. llfor8e, 3 Story, 87. 

(a.) "When a st1Ltute revives a statute grade or office, it is to be intended, if nothing 
to the contrary appear, that the statute provision as to pay and emolument, previously 
annexed to the grade or office, is, by legal consequence, revived, whether that pro
vision of the [first] statute had or not been repealed.''-7 Opinions, 439. 

(b.) Rules for computation of time.-The law providing compensation having ignored 
unequal durations of months by allotting the same pay to each, and the pay-tables 
having, for convenience, subdivided each month's pay into thirty equal parts, thus 
paying, in twelve months, of thirty days each, the full salary provided by law for the 
entire year, the months should be assumed, in computing pay, as they are by law, to 
be of equal length, any other duration than thirty days being ignored. ' 

To conform with the foregoing, to secure greater accuracy in computation, and to 
save the trouble and delay of four distinct calculations of monthly pay in hereafter 
computing the time of service of government officers and employees, thirty days will 
be assumed as the length of each and every month in the year. 

For any full month's service performed by persons employed by the government at 
a stipulated monthly rate of compensation (or yearly salary, if paid in regular monthly 
or bi-monthly installments), payments will be made at such stipulated monthly rate, 
without regard to the number of days the months paid for may contain. 

In cases when the service commences on an intermediate day of the month, and 
thus embraces only a fractional part thereof, thirty days will he assumed to constitute 
the entire duration of such month, whether the calendar length thereof be twenty. 
eight, twenty-nine, thirty, or thirty-one days, and pay will be computed accordingly. 

When the service terminate• at an intermediate day of the month, and hence em
braces but a fractional part thereof, the whole number of days during which service 
was rendered in such fractional part of a month will be allowed in making payments. 

For convenience in calculating service embracing two or more months, or parts of 
months, but one fraction will be made. Thus from the 21st of September to the 25th 
of November, inclusive, will be calculated: from 21st of September to 20th OctoLer, in
clusive, as one month; from October 21 to November 20, i11cl11sive, another month; and 
from 21st to 2.'ith November, inclusive, five days,-making two months and five days. 

When two fractions of months occur in any account for service, both together being 
less than a whole month, as from the 21st of August to the 10th of September, the 
calculation of time will be from August 21 to 30, inclusive (ignoring the 31st), ten 
days, and from the lat to the 10th September, inclusive, ten days-making the time to 
be paid for twenty days. Service commencing in February will be calculated as though 
that month contained thirty days: thus from February 21 to end of month, inclush·e, 
ten days will be allowed, though the actual time be but eight or nine days; provided, 
that when service commences on the last day of February payment will be made for 
only one day in that month. ' 

The foregoing rules do not apply to commutation of rations, nor to laborers em
ployed at a per diem allowance. In computing them the actual number of days are 
to be ascertained and allowed. Laborers employed by the month, and actually per
forming their first day's labor on the 31st day of any month, will be paid for that day, 

13 
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336. No money hereafter appropriated shall be paid to any per
son, for his cornpensatibn, who is in arrears to the United States, 
until such person shall have accounted for, and paid into the 
treas1.1':y, all sums for which he may be liable.19-January 25, 1828, 
chap. 2. 

337. :Xo officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments_ is or are fixed by law or 
regulations, shall receive any additional pay, extra allowance, or 
compensation, in any form whatever, for the disbursement of public 
money, or any other service or duty whatsoever, unless the same 
shall be authorized by law, and the appropriation therefor explicitly 
set forth that it is for such additional pay, extra allowance, or com
pensation.20-Sec. 2, January 23, 1842, chap_ 183. 

338. 'l'he proper accounting officers of the treasury, or other pay 
officers of the United States, shall in no case allow anu pay to one 
individual the salaries of two different offices on account of having 
performed the duties thereof at the same time. 20 But this prohibi
tion shall not extend to the superintendents of the executive build
ings.-Sec. 1, September 30, 1850, chap. 

339. No officer of the United States, who is in attendance upon 
~ny court of the United States, in the discharge of the duties of 
said office, shall receive any pay or compensation for his attend· 
ance as a witness on behalf of the government, at the same time 
that he receives compensation as such officer.2°a-Sec. 1, July 21, 
1852, chap. 

Inuividual pay accounts and company arnl staff pay-rolls should distinctly specify 
the exact time during which officers actually rendered service, under authority en
titling to pay, in the grade for which pay is claimed. 

When accounts are hereafter rendered for service stated to have been performed 
from one given date to another, one of tbe days named will be excluded, unless it is 
specified or clearly shown by the form of the account that the service rendered was 
"inclusive" of both.-Second Comptroller, March 1, 1864. 

19 STOPPAGES OF PAY.-See Chap. iii., fl 72, note 37 a and b. A suspension from 
"rank and command" does not forfeit pay: Second Comptroller, i! 1129; but when an 
officer is under stoppage of" pay,'' or is suspended from "rank and pay," he is for the 
time deprived of all salary and service increase.-Paymaster-general, August 8, 1870. 

20 ExTHA CoMPENSATION.-This act differs from that of March 3, 1s:~9, only in re
quiring that any additional compensation must not only be authorized by law, but 
must also be provided for by an explicit appropriation. In order to carry out the in
tentions of the legislature, the various acts of Congress upon the same subject-matter 
(~ fl 348-352) must be construed together, and the just inference from them is that 
no discretion is left to the head of a department to allow an officer who has a fixed 
compensation any credit beyond his salary, unless the services he has performed are 
required by existing laws, and have no connection with the duties of his office, and 
.unless the remuneration for them is fixed by law. Even under these circumstances 
the officer would be entitled to no compensation beyond his pay, if that amounted to 
.two thousand five hundred dollars. See 9 Howard, 487; 10 ibid., 141; and 21 ibid., 
467-476; also 16 Peters,291, and 8 Wallace, 37. • 

(a.) See application of this law to army officers summoned before civil courts, though 
•tmv.eling under orders: note 12 /, 
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340. No person hereafter, who holds or shall hold any office 
under the government of the United States, whose salary or annual 
compensation shall amount to the sum of two thousand five hundred 
dollars, shall receive compensation for discharging the duties of2° 
any other office.-Sec. 18, August 31, 1852, chap. 108. 

341. When a clerk or other officer of the United States shall be 
sent away from his place of business as a witness for the govern
ment, either with or without papers or books, his salary shall con
tinue; his necessary expenses, stated in items and sworn to, in 
going, returning, and attendance on the court, shall be audited and 
paid, but no mileage nor other compensation shall in any case be 
allowed.20•-Sec. 3, February 26, 1853, chap. 80. 

342. No money shall be paid from the treasury of the United 
States to any person acting or assuming to act as an officer, civil, 
military, or naval, as salary in any office, which office is not author
ized by some previously existing law, unless where such office 
shall be subsequently sanctioned by law; nor shall any money be 
paid out of the treasury, as salary, to any person appointed during 
the recess of the Senate, to fill a vacancy in any existing office, 
which vacancy existed while the Senate was in session and is by 
law required to be filled by and with the advice and consent of the 
Senate, until such appointee shall have been confirmed by the Senate. 
-Sec. 2, February 9, 1863, chap. 25. 

343. In all matters relating to pay, allowances, rank, duties, 
privileges, and rights of officers and soldiers of the army of the 
United States, the same rules and regulations shall apply without 
distinction for such time as they may be or have been in the service, 
alike to those who belonged permanently to that service, and to 
those who, as volunteers, may be or have been commissioned or 
mustered into the military service under the laws of the United 
States for a limited period. 21 But nothing in this act shall be con
strued as affecting or in any way relating to the militia of the 
several States when called into the service of the United States...::.. 
Sec. 2, March 2, 1867, chap. 159. 

(b.) Contract surgeons, summoned as witnesses before court-martials, are entitled to 
their expenses, i.e. those in excess of what they would have been if he had not per
formed the journey.-Adjutant-general, November 3, 1870. See note 12 h. 

( c.) For compensation of citizen witnesses before military cc urts see Chap. xxii., 
note 16. 

21 For computing length of service in the volunteer forces see Chap. xviii., f 519. 
And see note 8, this chapter. 
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TRAVELING ALLOWANCES ON DISCHARGE. 

344. Whenever any officer or soldier shall be discharged from 
the service, except by way of punishment for any offense, be shall 
be allowed bis pay and rations, or an equivalent in money, for such 
term of time as shall be sufficient for him to travel from the place 
of discharge to the place of his residence, computing at the rate of 
twenty miles to a day. 22-Sec. 24, March 16, 1802, chap. 9. 

345. In all cases where the government shall furnish transporta
tion and subsistence to disc barged officers and soldiers from the 
place of their discharge to the place of their enrolment or original 
muster into the service, they shall not be entitled to travel pay, or 
commutation of subsistence. 22r-Sec. 8, June 20, 1864, chap. 145. 

22 TRAVEL PAY.-This section (repeated in acts of January 11, 1812, and January 
29, 1813) is continued in force under the general provisions of seo. 7, March 3, 18li>. 
See, 492. 

(a.) The ration commuted at thirty (30) cents.-S. 0. No. 5, A.-G. 0., 1868. But no 
longer allowed to the commi•sioned officers: see la•t clause of, 321. 

(b.) Fraction• of day• not recognized. If the fraction (at the rate of twenty miles 
to a day) be more than half a day, payment is made for a whole day; if less than half 
a day, nothing is allowed for the fraction.-Second Comptroller, e2177. 

(c.) Place of re•idence.-An officer is entitled to travel pay only to the place where 
he entered service: and the place where an officer or soldier enters the service is, in 
contemplation of law, the place of residence to which he is entitled to be returned 
when honorably discharged; the place of enrollment being always fixed by the muster
roll, but tbe place of residence seldom known. But if a. soldier is enlisted in an 
enemy's country and brought to the United States and discharged, his traveling al
lowances will be computed from place of discha.rge to his home or actua.l residence.
Second Comptroller,~ e2144, 2178. 

( d.) Travel pay allowed : 
On re-enlistment, at expira.tion of service.-lbid., e2188. 
On discharge for employment in the Q.-M. D.-lbid., e2049. 
To soldiers dishonorably discharged, provided they serve their full term, and are not 

convicts by civil courts, nor deserters.-lbid., July 10, 1868. 
(e.) Allowance refu•ed: 
To soldiers at home on furlough when discha.rged.-Jbid., e2176. 
To soldiers in custody of civil authority, under sentence of imprisonment.-Jbid.,

e2165. 
To soldiers dishonora.b!y discharged, prior to expiration of service, unless upon 

surgeon's oertifica.te.-lbid., e2170. 
To soldiers discha.rged a.t their own request, prior to expira.tion of enlistment, and 

1'ot in consequence of disabi!ity.-Jbid., April 28, 1855. 
To soldiers discharged for promotion.-Jbid., *2191. 
As a general rule, to an officer who resigns; but when his resignation is in conse

quence of disability incurred in the line of his duty, a.n exception is sometimes made. 
-Ibid., e~ 2078, 2079. 

To veterinary surgeons, a.s being neither military officers nor enlisted men.-Jbid., 
e2os1. 

When the government is a.hie and willing to furnish transporta.tion within a. rea.son
able time.-Jbid., e2172. 

To officers "wholly retired.''-Payma.ster's Manual (1871),, 203. 
(f.) Tran•po•·tation in kind.-Depa.rtment comma.nders are authorized to ma.ke such 

arrangements 11-s will insure to discha.rged soldiers tra.nsporta.tionoand subsistence to 
their homes. When it is necessary to fur11ish tra.nsportation in kind to points where 
a.ccees can be had to a pa.ymaster, it should be cha.rged a.nd deducted on the final pay
ment as tra.nsporta.tion furnished in kind, but not as so much money on account of trans
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346. Every non-commissioned officer and private of the army, 
or officer, non-commissioned officer, and private of any militia or 
volunteer corps, in the service of the United States, who has been, 
or who may be, captured by the enemy, shall be entitled to receive, 
during his captivity, notwithstanding the expiration of his term of 
service, 23 the same pay, subsistence, and allowance to which he 
may be entitled whilst in the actual service of the United States. 
Provided, That nothing herein contained shall be construed to en
~itle any prisoner of war, of the militia, to the pay and compensa
tion herein provided, after the date of his parole, other than the 
traveling expenses allowed by law.-Sec. 14, March 30, 1814, 
chap. 37. 

ASSIGNMENT OF PAY. 

347. No assignment of pay, made after the 1st day of June next, 
by a non-commissioned officer or private, shall be valid. 2'-Sec. 4, 
May 8, 1792, chap. 37. 

CLOTHING. 

348. Whenever more than the authorized quantity [of clothing] 

portation. In such case the quartermaster will make entry on the man's final state
ments of the fact of such transportation being furnished between certain points, but 
will not note the cost of the same.-G. 0. No. 24, A.-G. O., 1872. 

23 PRISONERS OF WAR, during imprisonment, entitled to same pay as if doing active 
duty.-G. O. No. 9, A.-G. 0., 1862. Nor do they suffer any deduction of pay if on leave 
while awaiting exchange.-Second Comptroller, *1163. 

The war department has power to dismiss an officer while in captivity, but during 
that period he would still be entitled to his pay.-lbid., e e 1156, 1158. See also 
Jones v. United States, 4 Nott & lluntington, 203. 

An officer, however, is not entitled during captivity to any additional pay as A. D. C., 
or A. C. S., etc.-Circular, P.-G. O., l\!a.y 8, 1865; and Second Comptroller, e e 1159, 
1160. 

u ASSIGNMENTS OF PAY.-" If an officer conveys away his pay, and afterwards 
revokes the authority given to receive it, the remedy of the assignee is against the 
officer. It is not incumbent upon the accounting officers to enforce private transac
tions of this character."-Second Comptroller, eI 086. 

"Assignments of pay by non-commissioned officers and privates are invalid. But 
when certificates of discharge were given in payment of a debt, or when the claim 
was purchased at the time of discharge with the intent that the assignee should re
ceive the amount due, payment may be made.''-lbid., e1271. 

When discharge papers are transferred, the transfer must be made upon the certifi
cates or "final statements," as they are called, and must be witnessed by a commis
sioned officer,· when practicable; and to guard against fraudulent use of such papers, 
the officer should indorse the fact of transfer upon the" DISCHARGE," and should also 
note upon the" FINAL STATEMENT" that such indorsement has been made upon the 
"discharge.''-Paymaster's Manual (1871), ~ 64. 

{a.) Laundre•• due•.-" The authorized claim of a company laundress is a lien upon 
the undrawn pay of a deserter after dues to the United States are first stopped. If 
the stoppages on the rolls set -0pposite to a deserter's name tt11 "due the United States," 
be more than covered by his pay undrawn at date of desertion, the laundress may be 
paid out of the remainder, the paymaster taking her receipt upon the rolls for the 
amount.''-Paymastar-general, September 27, 1870. 

"After dues to the United States shall have been satisfied, none but a. company 
laundress has a lien upon the undrawn pay of a deserter."-Paymaster-general, March 
18, 1870. See also note 13 k, and Chap. xxiii., note 15 a. 
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is required, the value of the extra articles shall be deducted from 
the soldier's pay [if 350]; and, in like manner, the soldier shall 
receive pay according to the annual estimated value for such au
thorized articles of uniform as shall not have been issued to him in 
each year. 25-Sec. 7, .April 24, 1816, chap. 69. 

349. In all cases where a soldier of the regular army shall have 
been discharged from the service of the United States, and clothing 
shall be due to said soldier, it shall be the· duty of tl1e paymaster
general to cause the same to be paid for, according to the price paid 
in the 7th section of this act [if 348].-Sec. 8, ibid. 

350. The money value of all clothing overdrawn by the soldier 
beyond his allowance shall be charged against him every six months, 
on the muster-roll of bis company, or on his final statements if sooner 
discharged. The amount due him for clothing, be having drawn 
less than bis allowance, shall not be paid to him until bis final dis
charge from the service. 25-Sec. 3, ::\lay 15, 1872, chap. 

DEPOSITS. 

351 . .Any enlisted man of the army may deposit bis savings, in 
sums of not less than five dollars, with any army paymaster, who 
shall furnish him a deposit-book, in which shall be entered the name 

25 CLOTHING AccouNTS.-The company or detachment commander will settle the 
clothing accounts of all men of his command on the 30th of June and 31st of December 
of each year, without regard to dates of individual enlistment. 

"Balances found due the United States at date of each settlement will he cba.rged to 
the soldier upon the muster-rolls of that date, '&nd upon subsequent rolls until de
ducted." . 

"Balances found due the soldier at any settlement will be credited to him upon the 
company clothing-book, but will not be placed upon the muster-rolls." 

"Upon transfer, death, or discharge, the balance due United States or due soldier 
will be stated in words and figures upon the descriptive roll or final statements as the 
case may be." . 

"Balances stated upon muster-rolls as due the United States will be treated by the 
paymaster as 'pertaining to pay of the army' for the fiscal year to which the period 
embraced in the settlement belongs." 

"Balances stated upon final statements will be treated by paymasters as pertaining 
to 'pay of the army' fodhe fiscal year in which the soldier is discharged" [see ~ 354]. 
G. 0. No. 51, A.-G. 0., 1872. 

(a.) Commutation.-Prior to the passage of this act ('If 350) the monthly commuta
tion value of their clothing was paid to hospital stewards on duty in Washington, to 
the enlisted men of the signal corps, and to the enlisted clerks in the bureaus of the 
war department and at geographical division and department headquarters. (See 
Circular No. 77, P.-G., 1871, and indorsement from adjutant-general, August '." 
1871.) But under the above act these men cannot receive their clothing money until 
discharge. (Circular No. 88, P.-G. 0., 1872.) 

(b.) No clothing allowance to: 

Sergeants of ordnance: see Chap. xiii., note 5. 

Superintendents of national cemeteries: see Chap. xxi., note 22 a. 

Veterinary sur,l!'eons.-Adjutant-general, March 18, 1864. 

Deserters, for clothing not drawn prior to desertion.-Second Comptroller, e496. 

Soldiers for period of absence without lea.ve.-Jbid., e498. 
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of the paymaster and of the soldier, and the amount, date, and place 
of such deposit. The money so deposited shall be accounted for in 
the same manner as other public funds, and shall pass to the credit 
of the appropriation for the pay of the army, and shall not be sub
ject to forfeiture by sentence of court-martial, but shall be forfeited 
by desertion, and shall not be permitted to be paid until final pay
ment on discharge, or to the heirs or representatives of a deceased 
soldier, and that such deposit be exemp.t from liability for such 
soldier's debts. Provided, That the government shall be liable for 
the amount deposited to the person so depositing the same.-Sec. 1, 
.May 15, 1872, chap. 161. 

352. For any ·sums of ~ot less than fifty dollars so deposited 
for the period of six months, or longer, the soldier, on his final 
discharge, shall be paid interest at the rate of four per cent. per 
annum.-Sec. 2, ibid. 

353. That the system of deposits herein established shall be 
carried into execution under such regulations as may be established 
by the secretary of war.26-Sec. 4, ibid. 

26 80L11rnns' DEPOSITS.-The following regulations have been established by the 
secretary of war, for carrying into execution the acts cited in ~ ~ 350-355. 

(a.) All enlisted men present for payment with their companies or detachments shall 
hereafter receipt upon the pay-rolls for amounts due them. 

(b.) Soldiers may .deposit with the paymaster any portion of their savings, in sums 
not less than five dollars, the same to remain so deposited until final payment on 
discharge. 

(c.) The paymaster will furnish each depositor with a deposit-book, in which each 
deposit made will be entered in the form of a certificate, signed by the paymaster and 
the company commander, setting forth the date, place, and amount (in words and 
figures) of deposit, and the name of the soldier making same. 

(d.) The company commander shall keep in the company record-book an account 
of every deposit made by the soldier; and, after each regular payment, shall transmit 

· direct to the paymaster-general a list of names of depositors, showing in each case 
the date, place, and amount of deposit, and name of paymaster receiving the same. 

(e.) In case of the transfer of a soldier, his descriptive roll will be made to exhibit 
the date and amount of each separate deposit. 

(/.) On the discharge of a soldier, the date and amount (iu words and figures) of 
each deposit will be entered upon his final statements; and bis deposit-book will be 
taken up by the paymaster who makes final payment and filed with his voucher• 
. lg.) On the death of a soldier, similar account shall be made, of each deposit, in the 
mventory of his effects, and on the accompanying final statements with which his 
deposit.-book will be filed. The separate and accurate statement, by date and amount, 
of each deposit is absolutely essential to the correct calculation of interest. 

(h.) Interest on deposits at the rate of four per cent. per annum will be paid on 
final settlement, the same to be calculated upon each deposit from the date thereof to 
date of discharge. No interest is payable, however, upon any· deposit of less than 
fifty dollars, or upon any sum, whatever its amount, which has been on deposit for a. 
less. period than six months prior to date of discharge. 

(i.) Deposits and interest thereon are forfeited by desertion, but are wholly exempt 
from forfeiture by sentence of court-martial and from liability for the soldier's debts. 

(k.) Paymasters will forward with each account an abstract of soldiers' deposits, if 
any, received by them, during the time embraced therein. The abstract will set forth 
the n~me, company, and regiment of each depositor, with the date and amount of his 
deposit. The gross amount of the abstract will be carried to the account current 
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354. That the amounts of deposits and clothing balances accu
mulated to the soldier's credit under the provisions of secs. 1 & 3 of 
this act [,, 351, 350] shall, when payable to the soldier upon his 
discharge, be paid out of the appropriations "for pay of the army" 
for the then current fiscal year.-Sec. 5, ibid. 

355. That all acts and parts of acts inconsistent with the pro
visions of this act are hereby repealed.-Sec. 6, ibid. 

DEDUCTIONS AND FORFEITURES. 

356. Officers of the army, when absent from their appropriate 
duties for a period exceeding six months, either with or without 
leave, shall not receive the allowances authorized by the existing 
laws for servants, forage, transportation of baggage, fuel, and 
quarters, either in kind or in commutation.27-Sec. 20, August 3, 
1861, chap. 42. 

357. Any officer absent from duty with leave, except for sickness 
or wounds,273 shall, during his absence, receive half of the pay and 
allowances prescribed by law, and no more; and any officer absent 
without leave shall, in addition to the penalties prescribed by law 

under the appropriation of" pay of the army" for the fiscal year in which the deposits 
were received. The amount may be disbursed by the paymaster under the same 
appropriation. 

(l.) The amounts of deposits and interest thereon paid on final statements will be 
charged by the paymaster to "pay of the army" for the fiscal year in which the soldier 
is discharged. 

(m.) The paymaster-general will keep in his office such record as may be necessary 
to show the deposits made by the enlisted men of the army.-G. O. No. 51, A.-G. O., 
1872. 

27 ABSENCE FROM DUTY OF 0FFICERS.-Any condition, that an officer on leave shall 
submit to any greater forfeiture of pay than may be prescribed by law, is void.-... 
1 Opinions, 592. 

The act of August 3, 1861 (, 356), although regarded in most cases as superseded 
by the acts of March 3, 1863, and June 20, 1864 (, , 357, 358), is understood to be 
still operative upon the cases of officers withdrawn from duty awaiting orders, and 
those absent with leave on account of sickness or wounds.-Circular No. 65, P •• G. 0., 
1868; Second Comptroller, e1097. But" the act stopping allowances for absence from 
duty more than six months, and the act reducing to be.If pay when on leave more than 
one month, do not both operate at one and the same time; the latter is regarded as 
superseding the former in all cases where it becomes operative."-Paymaster-general, 
February 19, 1870. 

Officers detailed as professors at colleges or universities are not absent from their 
appropriate duties."-Adjutant-general, June 26, 1868. 

Paragraphs 357, 358 are not to be construed as abridging the privilege allowed t~e 
professors of the Military Academy of being absent during suspension of academic 
duties. See Chap. iv.,, 161. 

(a.) An officer on leave of absence, under half pay, is restored to the status of full 
pay upon receiving the proper certificate; and" where a leave on account of disability 
is promulgated in orders, payments can be made thereon without further action, but, 
where the officer is absent on a certificate of disability ( G. 0. No. 2, A.-G. O., 1872), 
be will be required, in order to payment under the status of full pa,y, to submit to the 
paymaster a notification from this office that the certificate of disability bas been 
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or a court-martial, forfeit all pay or allowances during such absence. 
-Sec. 31, l\Iarch 3, 1863, chap. 15. 

358. That the 31st section of an act entitled "An act for enrolling 
and calling out the national forces, and for other purposes," approved 
March 3, 1863, be and the same is hereby so amended as that an 
officer may have, when allowed by order of bis proper commander, 
leave of absence for other cause than sickness or wounds, without 
deduction from bis pay or allowances. Provided, That the aggre
gate of such absence shall not exceed thirty days in any one year. 27

b 

-Sec. 11, June 20, 1864, chap. 145. 

accepted as satisfactory, the sn.id notification to state the commencement of the leave 
so covered.-Adjutant-general, December 15, 1871. 

This act does not apply to paroled prisoners of war placed on leave of absence; 
pending their excbange.-Second Comptroller,?. 1163. 

(b.) This period of "any one year" extends from June 20 of one year to the same 
date in the following year.-Paymaster's Manual (1871), ~ 246. 

An order to "delay joining," following immediately upon a leave of absence during 
which an officer bas been reduced to half pay, etc., the reduction to half pay continues 
during the "delay."-Paymaster-general, February 16, 1870. 

Leave of absence to graduating cadets must be taken at once, at date of graduation; 
and not during after-service as officers.-Ciroular, A.-G. O., August 6, 1869, announcing 
opinion of judge-advocate-general. 

{c.) ABSENCE FROM DuTY OF ENLISTED MEN.-No crime except desertion forfeits the 
pay of a soldier, except upon sentence of a court-martial, unless in consequence of the 
crime be is withdrawn from service.-Second Comptroller,* 1304. But see Chap. 
xxiii., ~ 693. 

Confinement by civil rrnthorily: 
Soldiers under arrest, by civil authority, on criminal charges, entitled to pay for the 

time that they were in custody, provided they are triell and acquitted, or are released 
without trial. But when convicted of crime and thus withdrawn from service, by their 
own fault, all pay, etc., due at time of conviction is forfeited.-Jbid., *?. 1311, 1312. 

"Soldiers confined by civil authority are not entitled to pay during such confinement, 
unless discharged therefrom without trial, or by trial and acquittal; and commanders 
of companies and detachments are required to state explicitly upon the muster-rolls of 
their companies or detachments the periods of such confineme11ts, and whether the 
soldiers so confined were discharged without trial, and if tried, whether they were 
acquitted or convicted.-G. 0. No. 21, A.-G. O., 1853. 

[For Pay Tables, see succeeding pages.] 
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P.AY T.ABLE A. 

MO~THLY PAY OF THE OFFICERS OF THE AR~1Y 1 AND OF THE OFFICERS AND 
CADETS AT THE MILITARY ACADEMY.* 

GR.<DES. 

A<l.intant .................................... . 

Adjutant ..................................... . 

Adjutant.................................... . 

A..-:sistant Professor...................... . 

Brigadier-general ....................... .. 

Cadet ......................................... . 

Captain, mounted ........................ . 

Captain, not mounted.................. . 

Chaplain ..................................... . 

Colonel. ..................................... . 

Commandant of Ca<lets................ . 
General ..................................... . 
Lieutenant., First, mounted ......... . 
Lieutenant~ }~irst, not mounted... .. 
Lieutenant, Second, mounted ....... . 
Lieutenant, Second, not mounted .. 
Lieutenant, Second (additional) ..... 
Lieutenant-colonel ...................... . 

Lieutenant-general..................... .. 

l\lajor ...................................... .. 

1\Iajor-general ............................. . 

l\Iilitary Storekeeperst ............... .. 


Professor, after 35 years' service..... 
Professor, after 25 years', and less 

than 35 years' service................ 
Professor, less than 25 years' serv.. 
Quartermaster.............................. 

, QuartermMter ............................. 

Quartermaster............................. 

Superintenrlent ........................... 


ARM OF SERVICE. PAY. 

Engineer Battalion........... 

Military Academy............ 

Rrµ-iment>il ..................... 

lllilitary Ac.~demy............ 

General Staff.................... 

lllilitary Acarlemy ............. 

Une and St>iff .................. 

Line and Staff.................. 

Line and Staff.................. 

Line a11d Staff................... 

Jllilitary Academy............ 


Sword-master .............................. i lllilitary Academy ............ 

1 


$1!)0 00 
150 00 

lfiO 00 

166 67 

458 33 

50 79 


166 67 

150 00 

125 00 

291 67 

2ii0 00 


General Staff .................... 1125 00 

Line and Staff.................. 

Line and Staff.................. 

Line and Staff.................. 

Line and Staff.................. 

Line and Staff.................. 

Line and Staff.................. 

General Staff.................... 

Line and Staff.................. 

General Staff.................... 

Quartermaster's, Ordnance, 

and llledical Departm'ts. 
]Iilitary Academy........... . 

Military Academy ........... . 

l\Iilitary Academy ........... . 

]Iilitary Academy........... . 

Engineer Battalion.......... . 

llli!itary Academy ........... . 

Rf"gimental .................. .. . 

l\Iilitary Academy ........... . 


l:l:l 33 

1~5 00 

12.5 00 

116 67 

116 67 

250 00 

916 67 

208 33 

625 00 


166 67 


291 67 

2~0 00 

208 33 

150 00 


~~~ ~ 
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REFEREXC'E TO 

AUTHORITY. 


1[371 
11" lf>2, 321. 

321. 

14:;, 148, 153,167' 321.
~' 3~1. 


If 159, 166. 

If 321 

If 321: 

If :121. 

ir 3~1. 

~ 1:>7, 321. 

If 321. 

~ 321. 


321. 
321. 
321. 


If H:l, 170, 321. 

If 321. 

If 321. 

If 321. 

I[ 321. 


~ 

I[ 321, 521. 


I[ 169, 321. 


I[ 371. 

Note 11, I[ 323. 1 


i ig; 321. _J 
~ 156. 

*Thi• tahle gives the rate of pay of officers on the ACTIVE LIST, without the SERVICE bCREASE. 
t The Ordnance Storekeeper and Paymaster at Springfield Armory paid as a major. See I[ 521. 

l\IEMORASDA. 
RETIRED OFFICERS, including the professors at the Academy, receive seventy-five 

per cent. of pay (salary and increase) of their rank, but no increase accrues subse
quent to retirement. , 482. 

A retired chaplain receives three-fourths of the pay (salary and increase) of a cap
tain, not mounted.-Army Register, 1871. 

AcTD'G ComnssARIES OF SUBSISTENCE are allowed one hundred dollars per year in 
addition to the pay of their rank, not to be included in computing the service increase. 
-Ibid., and see Chap. ix., note 3. 

AIDES-DE-CAMP to the general paid as colonels (Chap. vi., , 196) ; to Jieutenant
general paid as lieutenant-colonels (Chap. vi.,, 198); and to major- and brigadier
generals as in , 321, and note 6. See also Chap. vi., , 200, for senior aide-de-camp 
to major-general when commanding the army. 

ASSISTANT TO CHIEF OF 0RD!'IANCE to receive pay of major (Chap. xiii.,, 412). 
MILITARY SECRETARIES to the lieutenant-general paid as lieutenant-colonel (Chap. 

vi., 198); to commanding general in the field, paid as major (Chap. vi.,, 199); and 
to major-general commanding the army, see Chap. vi.,, 201. 
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PAY TABLE B. 

PAY OF ENLISTED MEN OF THE AR~IY, UNDER ACT OF MAY 15, 1872. 
(Published by Payma.~ter-general, July 1, 1872.) 

RANK. 

(Alphabetically Arranged.) 

Artificer*............................. 

Blacksmith and Farrier......... 

Chief Musician*................... 

Chief Trumpeter.................. 

Corporal.............................. 

Corporal.............................. 

First Sergeant...................... 

Hospital Matron*.................. 

Hospital Steward.................. 


Ditto ................... 

Ditto ................... 


J,earler of Band*................... 

l\ln,ician .............................. 


Ditto* .............................. 

Ditto* .............................. 

Ditto* .............................. 


Ordnance Sergeant............... 

Principal Musician............... 

Private................................. 

Ditto ............ ...................... 


Ditto ... ................................ 


Quartermaster Sergeant........ . 

Ditto ........ . 


Saddler................................ 

Saddler Sergeant................. . 

Sergeant ................•..•........•• 


Ditto ............................. . 

Sergeant-major...................... 


lJitto ..................... . 

Suprrintendents of National 


Cemeteriesjj......................... 

i~~'~1!'11eatreyr.S.. u ..r.g..e.o.. n ...(.~·e·n··1:o·r··)·;,; 

Ditto (Junior)*
Wagoner*............................
I 

0 

SERVICE. 

_A_rt_i_Il-ery--an_d_I_n_fa_n_t_ry-...-..-..-.-..·-..-.... 
Cavalry ..................................... 

Artillery, Cavalry, and Infantry.. 
Cavalry..................................... 

Artillery, Cavalry, and Infantry.. 
Engineers and Ordnance............ 

Artillery, Cavalry, and Infantry.. 
................................ ................. 

First Class..................... .....•..... 

Second Class................. ............ 

Third Class................................. 

(At West Point).......................... 

Engineers,Artilleryandlnfantry. 
First Cla...-,s, at 'Vest Point........... 

Second Class, " 
Third Class, 
Of Posts..................................... 

Artillery and Infantry................ 

Artillery, Cavalry, and Infantry.. 
First Class Engineers and Ord

nance .................................. .. 

Second Class Engineers and Ord

nance ................................... . 

Artillery, Cavalry, and Infantry.. 
Engineers ................................ . 

Cavalry ..................................... 


Ditto .................................... 

Artillery, Cavalry, and Infantry.. 
Eng-ineers and Ordnance ........... . 

~rti!l•ry, Cavalry, and Infantry.. 
Engineers ................................ . 


................................................ 

Cavalry.....................................

Ditto ..................................... 

Ditto ..................................... 


Artillery, Cavalry, and Infantry.. 

RETAINED PAY NOT INCLUDED IN 

AMOUNT GIVEN BELOW • 


... , I ~I ~·, ~I ~ 
..... "O ~ ~::: ;; - ~ 
c,.s ...,.01~E'E.S'tE 

~ s .?4+-t .~ :!: 2 -~ := ~ ~ -~ 
·--,"2~~-;: ~c E--4-= r.9-::: 
1'-t ~ ~ i:1: ~ 00 "? '1 ~ ~ 
~ ~ ~ ~ ~l 

( 

~ 
1~ 

15 

60 

22 

15 

20 

22 

10 

30 

22 

20 

75 

13 

34 

20 

17 

34 

22 

13 


17 


13 

23 

36 

15 

22 

17 

34 

23 

36 


13 

100 


75 

14 


--:::-- -.-..- -:::--1-:::--1-:::-
$17 

24 

17 

22 

24 


32 

24 

22 


15 


36 

24 

15 


19 


15 

25 

38 

17 

24 

19 

36 

25 

38 


15 


$19 $20 $:!1 S22 

... ..• 


26 
 27 28 29 

19 
 20 1 21 22 

24 
 2:) 26 
 27 

26 
 27 
 28 
 29 


34 
 35 
 36 
 37 

26 
 29 

24 


27 
 28 

26 
 27
25 


17 
 18 
 19 
 20 


40 
 41 

26 I 27 

38 
 39 


28 
 29 

17 18 
 19 
 20 


21 22 
 23 
 24 


17 18 
 19 
 20 

27 28 
 30 

40 41 


29 

42 
 43 


19 20 21 
 22 

26 27 28 
 29 

21 22 23 
 24 

38 39 40 
 41 

27 28 29 
 30 

40 41 42 
 43 


17 18 WJ19
20 

... ... . .. 
..•·•• •••.•. I.·.·.· 

'-~~~~~~~~_:_~~~~~~~~~~.!....__!_~...:_--'~ 

•Not changed l>y act of ~Iay 15, 1872. No pay retained in these cases. 

t Th.ese rates u.re due soldiers serving in a first term of enlistment, and to those who have served 


a prt.•v1ous term, or tern1s, without ever re-enlh~ting under provisions of act of August 4, 1854. The 

same ~te is payahle for Pach year of first term; the increase provided by sec. 2, act ~lay 15, 1872, 

fur third, fourth, ancl fifth year is treated 8.8 retained pay due only upon discharge. See General 

Ordf'rs No. 51, ot' 1672, f'rom adjutant-general's office . 

. t These rates are <lue soldiers who having h~retofore re-enlisted under act of August 4, 1854, have 

srnce been honorably rliseharged, and are serYing a new term of enlistment. This includes the class 
of men referred to in If 98 (tith and 7th lines), also 1f 102.-Paymastor's l\Ianual, June, 1871. One 
d°l1ar per month a1lditiona.I, for all grades, pa.id on discharge, on conditions explained in General
0 1n ers No. 51, of 1872.*TI~ese rates arf' due soldiers who are serving in first, second, third, or fourth continuous terms of 
re-enhst°'!ent, un<ler provhdons and with benefits of act of August 4, 1854. 
f ~ Sn1~enntP.ndents of nntion1tl cemeteries (not enlisted men)" shall receive for their compensation 
t~0m sixty to Be\·euty-five dollars per month, to be detennined Ly the secretary of war." Not f\D1
lt ed to clothing, or rations, or money in lieu of either. See General Orders No. 51, V12, War De

partment, Acljutant-general's Office, June 22, 1872. 

~~OTHJNO-Due sohlier, paid only on final discharge. Due United States, settled 30th of June 


an 31st of December of each year, or on final statements if sooner discharged. 
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CHAPTER XII. 

THE CORPS OF ENGINEERS. 

ORGANIZATION. 

368. THE corps of engineers1 shall consist of one chief of engi
neers, with the rank, pay, and emoluments of a brigadier-general; 
six colonels, twelve lieutenant-colonels, twenty-four majors, thirty 
captains, and twenty-six first and ten second lieutenants, who shall 
have the pay and emoluments now provided by law for officers of 
the engineer corps.-Sec. 19, July 28, 1866, chap. 299. 

1 THE CORPS OF ENGINEERS, as a distinct arm of service, was first estahlished under 
the act of March 16, 1802, "fixing the military peace establishment." But under the 
act of May 9, I 794, a" corps o.f artillerists mid engineers" had been constituted-" to 
serve in the field, on the frontiers, or in the fortifications on the sea-coast," as the 
President might direct. This corps was continued from time to time till, in the 
reorganization of 1802, it was segregated into a corps of engineers and a regiment of 
artillery. By sec. 27 of the act of 1802 it was enacted that the corps of engineers 
"shall be stationed at WEST POINT, in the State of New York, and shall constitute a 
MILITARY ACADEMY; and the engineers, assistant engineers, and cadets of the said 
corps shall be subject, at all times, to do duty in such places, and on such service, as 
the President of the United States shall direct." (And see~ 376.) The supervision 
and charge of the Academy has, however, been tra.nsferred to the war department: see 
Chap. iv.,~ 165. , 

(a.) The topographical engi,.eers.-The act of March 3, 1813, "for the better organiza
tion of the general staff of the army," authorized eight. "topographical engineers," 
with brevet rank, etc., of majors of cavalry; and eight "assistant topogra.phical en
gineers," with brevet rank, etc., of captains of infantry. By the act of April 24, 1816, 
three topographical engineers to each division, and an assistant to every brigade, were 
authorized; and these officers were retained in the reorganization of 1R21. They 
were borne upon the Army Registers till 1818, under the title" General Sta.fl"''; but upon 
establishment of the "engineer department" (see cla.use b.) the roll of· these officers 
was transferred thereto, Army Register, 1818, and Army Regulations, 1821, Art. 67; 
and they remained thus "attached" till the creation of a. distinctive "c<>rp• of topo
graphical engineers," by the a.ct of July 5, 1838. By an act of March a, 1863, that 
corps "as n. distinct branch of the army" was abolished and "merged into the curps 
of engineers." 

(b.) "The eng1'.neer department" was first organized, soon after the war of 1812-1815, 
not by law as a staff department, but by the President's or<lers its a. separate co·mm~nd 
with geographical limits coextensive with those of the United States, 1tncl embracmg 
the corps of engineers, such officers of topographical engineers, and of other arms of 
the service, as might be attached thereto, and the Military Academy. See orders Hd. 
Qrs. Engineer Department, July 13, 1818; and Army Itegula.tions of 1825, ,r ~ ~87, 
904, 911. For some time the chief engineer seems to have exercised all the functions 
of a departmental commander. He was allowed an aide-de-camp, and, apparently ex 
mero motu, convened genera.I court-martials, assigned officers to their stations, granted 
them leaves of absence, and placed them on "waiting orders." 

Officers of the corps ofengineers, while attached to the office of the engineer depart

( 196) 
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369. No officer of the corps of engineers below the rank of a 
field officer shall hereafter be promoted2 to a higher grade before 
having passed a satisfactory examination before a board of three 
engineers senior to him in rank; and should the officer fail at said 
examination, shall be suspended from [for] one year, when he shall 
be re-examined, and upon a second failure shall be dropped by the 
President from the army.-Sec. 3, March 3, 1863, chap. '13. 

370. That so much of sec. 6 of an act entitled "An act making 
appropriations for the support of the army for the year ending June 
30, 18'10, and for other purposes," approved March 3, 1869 [if 538], 
as prohibits promotions and new appointments in the engineer depart
ment, be and the same is hereby repealed. Provided, That nothing 
herein contained shall authorize promotion in said department 
beyond the grade of colonel.-June 10, 1872, chap. 426. 

BATTALION OF ENGINEERS. 

371. The five companies of engineer soldiers and the sergeant
major and quartermaster sergeant heretofore prescribed by law shall 
constitute a battalion of engineers,3 to be officered by officers of 

ment, were subject to the orders only of the secretary of war and the chief engineer.
Orders Hd. Qrs. Engineer Department, April 17, 1819. 

(c.) Status of the co1ps of engineers.-It seems doubtful whether this corps should be 
classified as of the staff of the army, when it is considered that: 

The "corps of artillerists aud engineers "were clearly of the line (see acts of March 
3, 1795, April 27 and July 16, 1798, and May 14, 1800); that Congress, in separating that 
organization into two distinct arms of service, re-enacted that the resultant" corps" 
should remain liable to the performance of similar duties to those theretofore incum
bent upon it (see quotation from act of 1802, in first clause of this note); that in the 
acts of .February 28, 1803, and April 29, 1812, the chief of engineers is designated as 
the "commanding officer" of that corps, while there is not an instance where the law 
has designated the chief of a staff department as its commanding officer; that so long 
as the Army Registers exhibited a general classification under the title" general staff," 
the corps of engineers was excluded from that classification; that the acts of March 3, 
1813, and April 24, 1816, though passed for the express purpose of declaring th~ 
"general staff of the army," make no mention of the corps of engineers except(, 410) 
by declaring that ordnance officers shall be assigned to their dqties with the staff of 
the army, in the same manner as from that corps; and finally, that the distinction 
between "officers of engineers," and "of the staff," is clearly recognized in the act of 
March 2, 1821. See also Chap. xix., note 2 • 
• 3 APPOINTMENTS AND PROMOTIONS.-The chief of engineers to be appointed by selec

ti?n from the corps(, 536); and provision made for supplying temporary vacancy in 
his office, in , , 9-12; but see , 370. Lieutenants entitled to promotion after fourteen 
yea.rs' service (, 541), and graduated cadets for whom there are no vacancies, may be 
assigned as" additional second lieutenants." See Chap. iv., last clause note 7. 

8 THE BATTALION OF ENGINEERS had its origin in the company created by an act of 
1846, of which,, 373--375 are sections. The other four companies were organized 
under the following enactments: 

"There shall be added to the corps of engineers three companies of engineer soldiers,
t? be commanded by appropriate officers of said corps, to have the same pay and ra
tions, clothing, and other allowances, and be entitled to the same benefits, in every 
respect, as the company created by the act for the organization of a company of 
sappers and miner. and pontoniers, approved May 16 [15], 1846. The said three 
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suitable rank detailed from the corps of engineers; and the officers 
of engineers acting respectively as adjutant and quartermaster of this 
battalion shall be entitled to the pay and emoluments of adjutants 
and quartermasters of cavalry.-Sec. 20, July 28, 1866, chap. 299. 

372. Each of the four [five] companies of engineer soldiers shall 
hereafter be composed of ten sergeants, ten corporals, two musicians, 
sixty-four privates of the first class, or artificers, and sixty-four 
privates of the second class, in all one hundred and fifty men each. 
-Sec. 4, August 3, 1861, chap. 42. 

373. The said engineer company [battalion] shall be subject to 
the Rules and Articles of War, shall be recruited in the same manner, 
and with the same limitation, and shall be entitled to the same pro
visions, allowances, and benefits in every respect as are allowed to 
the other troops constituting the present military peace establish
ment.'-Sec. 3, l\Iay 15, 1846, chap. 21. 

374. The said engineer company [battalion] shall be attached 
to and compose a part of the corps of engineers, and be officered by 
officers of that corps, as at present org·anized; they shall be in
structed in and perform all the duties of sappers, miners, and pon
toniers, and shall aid in giving practical instructions in these 
branches at the Military Academy; they shall, moreover, under the 
orders of the chief engineer, be liable to serve by detachments, in 
overseeing and aiding laborers upon fortifications or other works 
under the engineer department, and in supervising finished fortifi

companies shall be subject to the Rules and Articles of War; shall be recruited in the 
same manner and with the same limitation, shall he instructed in itnd perform the 
same duties, and be liable to serve in the same way, and shall have their vehicles, 
pontoons, tools, implements, arms, and other supplies regulated in the same manner 
as the existing engineer company." [The remainder of this section is in~ 372.]-Sec. 
4, August 3, 1861, chap. 42. 

"There shall be added to the corps of topographical engineers one company of 
soldiers, to be commanded by appropriate officers of said corps, to have the same pay 
and rations, clothing, and other allowances, and to be entitled to the same benefits 
in every respect as the company created by the act for the organization of a company 
of sappers and miners and pontoniers, approved May 16 [15], 1846. The said com
pany shall be subject to the Rules and Articles of War, and shall have the same organi
zation as the companies of engineer soldiers attached to the corps of engineers."
Sec. 2, August 6, 1861, chap. 57. (See note 1 a.) 

(a.) The sergeant-major and the quartermaster sergeant (to be also commissary 
sergeant) were added to the battalion by act of June 30, 1864, chap. 145. 

(b.) Total enlisted strength of the battalion is limited to 354 men.-Mem. from 
Engineer Department. 

(c.) For pay of this organization see Chap. xi.,~ 326. 
(d.) A company of" bombardiers, sappers, and miners" was attached to the corps 

by the act of April 29, 1812, but was discontinued in the reorganization of 1821. 
*But the act of July 12, 1866, re-establishing extra-duty pay, expressly denies the 

allowance to the troops of the engineer and ordn&nce departments, except when em
ployed on extra duty as cooks or nurses in hospitals. See Chap. viii., , 248, and 
Chap. xi., note 13 h. 
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cations, as fort-keepers, preventing injury and applying repairs.5

Sec. 4, l\Iay 15, 1846, chap. 21. 
375. That the chief engineer, with the approbation of the sec

retary of war, be authorized to regulate and determine the number, 
quality, form, dimensions, etc., of the necessary vehicles, pontoons, 
tools, implements, arms, and other supplies for the use and service 
of said company [battalion] as a body of sappers, miners, and pon
toniers.-Sec. 5, l\Iay 15, 1846, chap. 21. 

GENERAL PROVISIONS. 

376. The functions of the engineers being generally confined to 
the most elevated branch of military science, they are not to assume, 
nor are they subject to be ordered on, any duty beyond the line of 
their immediate profession, except by the special order of the Presi
dent of the United States ;6 but they are to receive every mark of 

5 SIG'.'!AL SERVICE.-And the secretary of war is authorized to make details from 
this battalion for signal duty. See Chap. vii., ~ 214. 

6 DuTIES OF ENGINEER 0FFICERs.-This article of war must he considered in connec
tion with so much of the act of 1802 as enacts that the officers of this corps "shall be 
subject, at all times, to do duty in such places, and on such service, as the President 
of the United States shall direct." (See note 1.) Referring to that clause, the 
Supreme Court has held that, however broad that enactment is in its terms, it had 
never been supposed to authorize the _President to employ the corps of engineers upon 
any other duty except such as belongs either to military or civil engineering; and the 
court remarks further, that "it is apparent also, from the whole history of the legisla
tion of Congress on this subject, that, for many years after the enactment, works of 
internal improvement and mere civil engineering were not ordinarily devolved upon 
the corps of engineers." But in the same case the attorney-general cited a series of 
statutes" showing that from the earliest period when these civil works of internal 
improvement became the subject of legislation, they were regarded by Congress as 
appropriately belonging to the war department and the military serdce ;" and he 
asks," to what officer of that department, or to what branch of that service, could they 
belong but to the department and corps of engineers?" See Gratiot v. Cuited State•, 
15 Peters, 362, 363, 371. But whether, during the period referred to in that ease, the 
employment of engineer officers upon works of internal improvement had been ttsual 
or exceptional, it is apparent that more recent legislation has identified this corps with 
our whole system of internal improvement. Beginning in 1864, all appropriations for 
such works have been accompanied by condition that the expenditures be made under 
the direction of the secretary of war, and it ha.s been his practice to execute this trust 
through the agency of this corps. In addition t.o their constant employment under 
the s_eries of acts referred to (see Chap. ii., note 8), on lighthouse duty fl, 380-393), 
and m connection with their purely military duties, we find that engineer officers have 
been especially charged with: 

Making surveys, plans, etc., for certain ship canals.-Joint ·Resolutions, l\Iarch 22, 
29, 1867. 

Building and operating dredge-boats.-Joint Resolution, March 29, 1867. 
Improvements in Wisconsin and other rivers.-Act of July 7, 1870, chap. 210. 
Examining and reporting upon bridges over the Ohio River.-Act of July II, 1870, 

chap. 240. 
Examining and reporting upon the Sutro tunnel.-Act of April 4, 1871, chap. 9. 
(a.) And the act of March 19, 1872 (chap. 62), authorizing a completion of the 

survey of the boundary between the United States and the Canadian confederation, 
provides: "That engineers in the regula.r service of the United States shall be em
ployed exclusively as engineers in the performance of the duties contemplated by this 
act, without any additional salary, and the secretary of war is hereby directed to 
make the necessary details of engineers for that purpose." 
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respect to which their rank in the army may entitle them respect
ively, and are liable to be transferred, at the discretion of the Presi
dent, from one corps to another, regard being paid to rank.-63d 
.Article of War, .April 10, 1806, chap. 20. 

377. The President of the United States is hereby authorized to 
cause the necessary surveys, plans, and estimates to be made of the 
routes of such roads and canals as be may deem of national im
portance, in a commercial or military point of view, or necessary for 
the transportation of the public mail; designating, in the case of 
each canal, what parts may be made capable of sloop navigation. 
The surveys, plans, and estimates for each, when completed, to be 
laid before Congress.-Sec. 1, .April 30, 1824, chap. 46. 

378. That to carry into effect the objects of this act, the Presi
dent be and he is hereby authorized to employ two or more skillful 
civil engineers/ and such officers of the corps of engineers, or who 
may be detailed to do duty with that corps, as be may think proper. 
-Sec. 2, ibid. 

379. The office of commissioner of public buildings is hereby 
abolished; and the chief engineer of the army shall perform all the 
duties now required by law of said commissioner, and shall also 
have the superintendence of the W asbington aqueduct and all the 
public works and improvements of the government of the United 
States in the District of Columbia,8 unless otherwise provided by 
law.-See. 2, March 2, 1867, chap. 167. 

380. The chief of engineers may, with the approval of the 
secretary of war, employ such civil engineers, not exceeding five in 
number, for the purpose of executing the surveys and improvements 
of western and northwestern rivers, ordered by Congress, as may 
be necessary to the proper and diligent prosecution of the same; 
and the persons so employed may be allowed a reasonable compensa
tion for their services, not to exceed the sum of three thousand dol· 
lars per annum.9-Joint Resolution, March 29, 1867. 

7 The authority to employ these civil engineers was repealed (in connection with the 
organization of the corps of topographical engineers) by act of July a, 1838. But see 
~ ~tiO, and Chap. xxviii., ~ 928. 

s And sec. 7, act of March 29, 1867, enacted that "the several sums of money 
heretofore appropriated to be expended under the direction of the commissioner of 
public buildings be transferred to and me.y be expended under the direction of the 
chief engineer of the army, or such officer of the engineer corps as he may direct." 
But all money appropriated for these works to be expended under the direction of the 
secretary of war. See Chap. ii., ~ 6. 

9 C1v1L E~GINEERS.-" The war department, which appoints them, is responsibl~ for 
their proper employment under the act. Upon proof of appointment and sernces, 
the accounting officers must allow their pay as fixed by approval of the secretary of 
war, within the limits prescribed by the law."-Second Comptroller,~ 796. 
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FORTIFICATIONS. 

381. That the following ports and harbors be fortified,1° under 
the direction of the President of the United States, and at such 
time or times as he may judge necessary, to wit: Portland, in the 
District of Maine; Portsmouth, in the State of New Hampshire; 
Gloucester, Salem, Marblehead, and Boston, in the State of Massa
chusetts; Newport, in the State of Rhode Island; New London, 
in the State of Connecticut; New York; Philadelphia; Wil
mington, in the State of Delaware; Baltimore, in the State or 
Maryland ;11 Norfolk and Alexandria, in the State of Virginia; Cape 
Fear River, and Ocracock Inlet, in the &tate of North Carolina; 
Charleston and Georgetown, in the State of South Carolina; and 
Savannah and St. Mary's, in the State of Georgia.-Sec. I, March 
20, 1794, chap. 9. 

382. It shall be lawful for the President of the United States to
employ, as garrisons, in the said fortifications, or any of them, such 
of the troops on the military establishment of the United States as 
be may judge necessary.-Sec. 2, ibid. 

383. It shall be lawful for the President of the United States to 
receive from any State (in behalf of the United States) a cession or 
the lands on which any of the fortifications aforesaid, with the 
necessary buildings, may be erected, or intended to be erected; or, 
where such cessions shall not be made, to purchase such lands, on 
behalf of the United States.12 Provided, That no purchase shall be 
made where such lands are the property of a State.-Sec. 3, ibid. 

384. The President of the United States is hereby authorized t<> 
cause such of the fortifications heretofore built or ·commenced, as be 
may deem necessary, to be repaired or completed, and such other 
fortifications and works to be erected12 as will afford more effectual 

10 The act of l\Iay 3, 1798, "providing for the further defense of the ports and har
bors of the United States," granted appropriations "to make and complete, at the 
discretion of the President of the United States, the fortifications heretofore directed 
for certain ports and harbors, and to erect fortifications in any other place or places, 
as the public safety shall require, in the opinion of the President of the United States; 
and which other fortifications he is hereby authorized to cause to be erected, under his 
direction, from time to time, as he shall judge necessary." By the act of June 14, 
1_809, further appropriations were made "for the purpose of completing the fortifica
tions commenced for the security of the seaport towns and harbors of the United 
States, and Territories thereof, and for erecting such fortifications as may, in the 
opinion of the President of the United States, be deemed necessary for the protection 
of the northern and western frontiers." See also the general authority in 'If 384. 

II And the harbor of Annapolis, Md., by act of May 9, 1794. 
12 But the general authority to purchase, conferred upon the President by these 

statutes, finds limitation in Chap. xxiv., ~ ~ 770, 773. 
With reference to OBSTRUCTION OF HARBORS in time of war see Chap. :n:viii., 'j 958. 
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protection to our ports and harbors, and preserve therein the respect 
due to the constituted authorities of the nation.-January 8, 1808, 
chap. 7. 

385. It shall be the duty of the engineer superintending the con
struction of a fortification, or engaged about the execution of any 
other public work, to disburse13 the moneys applicable to the same. 
-Sec. 27, July 5, 1838, chap. 162. 

LIGHTHOUSE DUTY. 

386. That the President be and be is hereby authorized and 
required to appoint, immediately after the passage of this act, two.. 
officers of the navy, of high rank, one officer of the corps of en
gineers of the army, one officer of the corps of topographical engineers 
of the army, and two civilians of high scientific attainments, whose 
services may be at the dispo_sal of the President ; and an officer of 
the navy and an officer of engineers of the army as secretaries; who 
shall constitute the lighthouse board· of the United States, a and 

U But the supplementary act of July 7, 1838, provided that "no compen•ation shall 
be allowed to officers of the engineer department for disbursement of public money 
while superintending public works." Extra c.ompensation prohibited by subsequent 
and more comprehensive legislation. See Chap. xi., ~ ~ 348-351. 

It is discretionary with the President whether or not to require bonds of the officers 
on this duty.-6 Opinions, 24. 

(a.) Permanent forts in process of construction, or extensive repairs, are not subject 
to supervision of depiirtment commanders.-G. 0. No. 12, A.-G. 0., 1869. 

U THE LIGHTHOUSE BoARn.-Exhibited in the text is only such legislation governing 
the board as indicates the special relationship of engineer officers to lighthouse duty; 
but the following synopsis of the statutes defining further the duties of this board 
may prove of value. 

(a.) The secretary of the treasury is ex officio president of the board; but the board 
was directed at its first meeting to ballot for one of its members as chairman. The 
member receiving a m11jority of the ballots of the whole board to be, by the president, 
declared its chairman, and in his absence to preside over its meetings and perform 
such other duties as its rules may require.-1! 9, Aug. 31, 1852. 

(b.) The board meets on the first Monday in March, June, Septernher, and Decem
ber, in each year, and at such other times as its president may designate. It is ita 
duty to furnish, upon requisition of the secretary of the treasury, all estimates of 
expense of the lighthouse service, and such other information as may be required by 
Congress.-€ 1! IO, 16, ;bid. 

(c.) The board is authorized, subject to approval of tho secretary, to make rulea 
and regulations for securing an efficient, uniform, and economical system of adminis
tering the lighthouse establishment.-?. 13, ibid. 

(d.) The board authorized to substit.ute permanent lighthouses for light-vessels, 
when such substitution is desirable and practicable.-€ 2, March 3, 1859. And wh~n
ever an appropriation has been made for a new lighthouse upon a site not belongmg 
to the United States, the bo:trd is authorized to purchase the necessary land out of 
such appropriation-ii 4, March 2, 1867-the attorney-general approving title. See 
Chap. xxiv., ~ 773. 

(e.) The board authorized to place light-vessels, or other suitable warnings of danger, 
on or over any temporary obstruction to the entrance of any harbor, or in any channel, 
fairway, bay, or sound.-Resolution, March 2, 1868. And, under direction of the 
aeoretary, to mark all government pier-heads on the lakes.-€ 3, July 15, 1870. 
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shall have power to adopt such rules and regulations for the govern
ment of their meetings as they may judge expedient. And the 
board so constituted shall be attached to the office of the secretary 
of the treasury, and under his superintendence shall discharge all 
the administrative duties of said office relating to the construction, 
illumination, inspection, and superintendence of lighthouses, light
vessels, beacons, buoys, sea-marks, and their appendages, and em
bracing the security of foundations of works already existing, pro
curing illuminating and other apparatus, supplies and materials of 
all kinds for building and for rebuilding when necessary, and keeping 
in good repair, the lighthouses, light-vessels, beacons, and buoys of 
the United States.15-Sec. 8, August 31, 1852, chaP. 112. 

387. It shall be the duty of the lighthouse board, immediately 
after being organized, to arrange the Atlantic, Gulf, Pacific, and Lake 
coasts of the United States into lighthouse districts, not exceeding 
twelve in number ;16 and the President is hereby authorized and 
required to direct that an officer of the army or navy be assigned 
to each district as a lighthouse inspector, subject to and under the 
orders of the lighthouse board, who shall receive for such service 
the same pay and emoluments that he would be entitled to by law 
for the performance of duty in the regular line of his profession, and 
no other, except the legal allowance per mile, when traveling under 
orders connected with his duties.-Sec. 12, ibid. 

388. It shall be the duty of the lighthouse board to cause to be 
prepared by the engineer secretary of the board, or by such officer 
of engineers of the army as may be detailed for that service, all 
plans, drawings, specifications, and estimates of cost of all illumi
nating and other apparatus, and of construction and repair of towers, 
buildings, etc., connected with the lighthouse establishment; and 
no bid or contract shall be accepted or entered into except upon the 
decision of the board, at a regular or special meeting, and through 
their properly aµthorized officers.-Sec. 14, ibid. 

15 THE SECRETARY oF THE TREASURY assigns to I.he collectors of cnstoms the superin
tendence of such lighthouses, beacons, light-boats, and buoys as he judges best and 
most convenient for the service.-e 7, September 28, 1850 • 
. (a.) Upon the recommendation of the board, the secretary ma.y discontinue such 

hghts as may become useless by reason of the mutations of commerce, changes in 
channels, etc., and may from time to time re-establish rnch lights, if so recommended 
by t.he board.-e 3, March 3, 1859, and e5, June 20, 1860. He regulates the salaries 
of lighthouse-keepers within limits prescribed by law.-e 4, March 2, 1867. And the 
8.Ct of March 3, 1869, appropriating for civil expenses," Provided, That the secretary 
of the treasury shall have power, after a week's notice to the public, to sell and con
vey a?y .real estate no longer used for lighthouse purposes, the avails of such sale to 
be paid mto the national treasury." But see note 18. 

16 There are now thirteen lighthouse districts. 
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389. Hereafter all materials for the construction and repair of 
lighthouses, light-vessels, beacons, buoys, etc., shall be procured 
by public contracts under such regulations as the board may from 
time to time adopt, subject to the approval of the secretary of the 
treasury; and all works of construction, renovation, and repair 
shall be made by the orders of the board, under the immediate super
intendence of their engineer secretary, or of such engineer of the 
army as may be detailed for that service.-Sec. 15, ibid. 

390. That the President be and he is hereby required to cause 
to be detailed from the engineer corps of the army, from time to 
time, such officers as may be necessary to superintend the construc
tion and renovation of lighthouses.-Sec. 9, March 3, 1851, chap. 31. 

391. No additional salary shall be allowed to any civil, military, 
or naval officer who shall be employed on the lighthouse board, or 
who may be in any manner attached to the lighthouse service of 
the United States under this act. And provided further, That it 
shall not be lawful for any member of the lighthouse board, inspector, 
light-keeper, or other person in any manner connected with the light
house service, to be engaged either directly or indirectly in any con
tract for labor, materials, or supplies for the lighthouse service; nor 
to possess, either as principal or agent, any pecuniary interest in any 
patent, plan, or mode of construction or illumination, or in any article 
of supply for the lighthouse service of the United States.-Sec. 17, 
August 31, 1852, chap. 112. 

392. If such person as the secretary of the treasury shall desig
nate shall report, in any of the cases herein provided for,17 that pre
liminary surveys are necessary to determine the site of a proposed 
lighthouse or light-boat, beacon or buoy, or to ascertain more fully 
what the public exigency demands, the secretary of the treasury 
shall thereupon direct the superintendent of the survey of the coast 
of the United States to perform such duty on the seaboard, and the 
colonel of the corps of topographical engineers to perform such duty 
on the northwestern lakes.-Sec. 2, March 3, 1851, chap. 37. 

393. The officers so directed shall forthwith enter upon the dis
charge of the duty, and after fully ascertaining the facts shall re· 
port: First, whether the pr"oposed facility to navigation is the most 

lT PRELIMINARY SURVEYS.-Paragraphs 392, 393 are sections of an act making 
appropriations for the construction, repair, etc., of certain designated lighthouse., etc., 
and their provisions were, therefore, under the terms of the first paragraph, limited to 
the works appropriated for in that act; hut by a. clause in the act of August 31, 1852, 
it is enacted that these sections of the former act "are hereby declared to be in full 
force." In this awkward manner provision seems to have been made for such future 
surveys as might be required. 
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suitable for the exigency which exists; and second, where it should 
be placed, if the interests of commerce demand it; third, if the 
thing proposed be not the most suitable, whether it is expedient to 
make any other kind of improvement; fourth, whether the proposed 
light bas any connection with other lights; and if so, whether it 
cannot be so located as to subserve both the general and the local 
wants of trade and navigation; and fifth, whether there be any, and 
if any, what other facts of importance touching the subject.
Sec. 3, ibid. 

394. Where cessions have been or hereafter may be made by 
any State, of the jurisdiction of places18 where lighthouses, beacons, 
buoys, or public piers have been erected and fixed, or may by law 
be provided to be erected and fixed, with reservation that process, 
civil and criminal, issuing under the authority of such State, may 
be executed and served therein, such cessions shall be deemed 
sufficient, under the laws of the United States providing for the 
supporting or erecting of lighthouses, beacons, buoys, anq public 
piers. 19-Sec. I, March 2, 1195, chap. 40. 

395. Where any State hath made or shall make a cession of 
jurisdiction, for the purposes aforesaid, without reservation, all pro
cess, civil and criminal, issuing under the authority of such State 
or the United States, may be served and executed within the places, 
the jurisdiction of which has been so ceded, in the same manner as 
if no such cession had been made.-Sec. 2, ibid. 

18 LIGHTHOUSE RESERVATIO~s.-The reservation of public lands for lighthouse pur
poses is, in Oregon and Washington Territory, limited to twenty acres "at any one 
point or place." See Chap. xxiv., note 2, 

Purchases of lands, for lighthouse purposes, must be made in conformity to statutes 
quoted in note 14 d of this chapter, and in ~ ~ 770, 773, Chap. xxiv• 
. Sales of lighthon•e reservatio,.s.-Sec. l, act of April 28, 1828, provides "that in all 
cases where lands have been, or shall hereafter be, conveyed to, or for, the United 
States, for forts, arsenals, dockyards, lighthouses, or any like purpose, or in payment 
of debts due the United States, which shall not be used, or necessary for the purposes 
for W:hich they were purchased, or other authorized purpose, it shall be lawful for the 
President of the United States to cause the same to be sold for the best price to be 
obtained, and to convey the same to the purchaser by grant or otherwise.'' But all 
laws authorizing the sale of military sites have been repealed: see,- 774; and see 
last clause of note 15 a. · 

19 BuoYS.-" Hereafter all buoys along the coast, or in bays, harbors, sounds, or 
ch~nnels, shall be colored and numbered, so that passing up the coast or sound, or en
tering the bay, harbor, or channel, red buoys with even numbers shall be passed on 
t~e starboard hand; black buoys with uneven numbers on the port band; and buoys 
with red and black stripes on either band; buoys in channel-ways to be colored with 
alternate white and black perpendicular stripes."-Seo. 6, September 29, 1850. 



CHAPTER XIII. 

THE ORDNANCE DEPARTJIENT. 

ORGANIZATION. 

401. THE ordnance department1 of the army shall consist of the 
same number of officers and enlisted men as now authorized by law, 
and the officers shall be of the following grades, viz.: one brigadier
general, three colonels, four lieutenant-colonels, ten majors, twenty 
captains, sixteen first lieutenants, and ten second lieutenants, with 
the same pay and emoluments as now provided by law; and thirteen 
ordnance storekeepers, of whom a number not exceeding six may be 
appointed and authorized to act as paymasters at armories and 
arsenals. The ordnance storekeeper and paymaster at the national 

1 This department was first established under act of May 14, 1812, but was mate
rially modified by act of February 8, 1815. It was not provided for in the reduction 
of the army under act of March 3, 1815, but was retained on the ground that" de
partments which do not form a constituent part of the army are preserved except so 
far as the [said] act of Congress by express provision, or necessary implication, intro
duces an alteration.-The ordnance department is preserved. It is a distinct estab
lishment with a view to a state of peace, as well as a state of war. It is not affected by 
any express provision in the act of Congress, and it is an object of the appropriations 
made for the military peace establishment."-Secretary of War to board of officers, 
April 17, 1815. Congress, however, deemed it necessary to recognize, and continue the 
department in express terms. See ~ 410. 

(a.) Sec. 4, act of March 2, 1821, enacted "That the ordnance department shall be 
merged in the artillery; and that the President of the United States be and he is 
hereby authorized to select, from the regiments of artillery, such officers as may be 
necessary to perform ordnance duties, who, while so detached, shall receive the pay . 
and emoluments now received by ordnance officers, and shall be subject only to the 
orders of the war department." And, making provision for such details, sec. 2 of 
same act attached "to each regiment of artillery one supernumerary captain to per
form ordnance duty,'' and to each company of that arm of service four subaltern offi
cers. Under this arrangement there were but four officers (the supernumerary 
captains of artillery) whose assignments possessed the permanency essential to a~
quirement of practical experience in the duties of a department charged generally, 1n 
all its details, with the armament of our fortifications and national forces, regulars, 
volunteers, and militia; and the want of efficiency resulting from such a system [see 
Ex. Doc., vol. 11 First Sess. 22d Congres8, pp. 23, 138--145] evoked the act of April 5, 
1832, by which a corps of ordnance officers was re-established. That act contained 
a proviso, however, that nothing therein contained "shall be so construed as to 
divest the President of the United States of authority to select from the regiments of 
artillery such number of lieutenants as may be necessary for the performance of the 
duties of the ordnance department." But in connection with an increase in the depart
ment, by transfer of subalterns from the artillery, the number of subalterns to be 
attached to each company of artillery was reduced to three, and the proviso of the 
act of 1832 may have been thus repealed by implication. See secs. 1, 13, July 5, 
1838. 

( 206) 
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armory at Springfield shall have the rank, pay, and emoluments of 
major of cavalry, and all other ordnance storekeepers shall have the 
rank, pay, and emoluments of captains of cavalry, and two-thirds of 
the military storekeepers and ordnance storekeepers to be appointed 
under this and the 14th section2 of this act shall be selected from 
volunteer officers or soluiers who have performed meritorious ser
vice in the army of the United States during the late rebellion.
Sec. 21, July 28, 1866, chap. 299. 

402. No officer of the ordnance department below the rank of a 
field officer shall be promoted or commissioned to a higher grade, 
nor shall any officer of the army be commissioned as an ordnance 
officer,3 until he shall have passed a satisfactory examination before 
a. board of not less than three ordnance officers senior to him in 
rank; and should such officer fail on such examination, he shall be 
suspended from promotion or appointment for one year, when he 
may be re-examined before a like board; and if upon such second 
examination an ordnance officer fail he shall be dismissed from the 
service, and if an officer of the army he shall not be commissioned. 
-Sec. 4, March 3, 1863, chap. 'l8. 

403. The colonel or senior officer of the ordnance department is 
authorized to enlist, for the service of that department, as many mas
ter-armorers, master-carriage-makers, master-blacksmiths, artificers, 
armorers, carriage-makers, blacksmiths, and laborers, as the public 

1 

service, in his judgment, under the dir.ection of the secretary for the 
department of war, may require.'-See. 11, June 18, 1846, chap. 29. 

404. The enlisted men of the ordnance department now desig
nated as master-workmen5 shall hereafter be designated and mustered 

(b.) The ordnance department holds that the functions and relations of that depart
ment, as an integral part of the military establishment, were defined and fixed by the 
act of Feb. 8, 1815, and that these functions and relations remained unimpaired under 
the change in the personnel of the department in 1821; that the execution of these 
functions was, under the laws of 1815 and 1821, placed under the immediate direction 
and control of the secretary of war, and of him only; and that the act of 1832, re
establishing a corps of ordnance officers, did not modify pre-existing laws in this 
regard. This status is still maintained by the ordnance department. See G. 0. No. 
12, A.-G. 0., 1869, as modified by G. 0. No. 54, A.-G. O., 1871. See note 21 c, ~ 743. 

i Which made provision for military storekeepers in the quartermaster's department. 
a PROMOTIONS AND APPOINTMENTs.-The chief of ordnance to be selected from the de

partment ('l[ 536); and temporary vacancy in the office of, to be filled as provided in 
CJ 'J 9-12. Lieutenants entitled to promotion after fourteen years' service (",[ 541); 
but for a general suspension of appointments and promotions see, 538. 

'This is a reiteration of the authority granted in the act of February 8, 1815, which 
had been restricted by intermediate legislation. The number of enlisted men is limited 
to 475, by G. O. No. 23, A.-G. 0., 1871. 

& Viz., master-armorers, master-carriage-makers, and master-blacksmiths. Sergeants 
of ordnance are, under act of February 8, 1815, excluded from any right to an allow
ance for clothing.-Second Comptroller, November 12, 1864. 
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as sergeants ;5" those now designated as armorers, carriage-makers, 
and blacksmiths shall be designated and mustered as corporals; 
those now designated as artificers shall be designated and mustered 
as privates of the first class; and those now designated as laborers 
shall be designated and mustered as private.s of the second class. 
Provided, 'l'hat the pay, rations, and clothing now authorized by 
law to the respective grades of enlisted ordnance men shall not be 
changed.5b-Sec. 3, July 5, 1862, chap. 133. 

GENERAL PROVISIONS. 

405. It shall be the duty of the colonel [ chief6] of t.he ordnance 
department to direct the inspection and proving of all pieces of 
ordnance, cannon-balls, shot, shell, small-arms, and side-arms, and 
equipments, procured for the use of the armies of the Ui;iited States; 
and to direct the construction of all cannon and carriages, and every 
implement and apparatus for ordnance, and all ammunition wagons, 
traveling forges, and artificers' wagons, the inspection and proving 
of powder, and the preparation of all kinds of ammunition and 
ordnance stores. And it shall also be the duty of the colonel, or 
senior officer of the ordnance department, to furnish estimates, and, 
under the direction of the secretary for the department of war, to 
make contracts and purchases for procuring the necessary supplies of 
arms, equipments, ordnance, and ordnance stores.-Sec. 3, February 
8, 1815, chap. 38. 

406. 'l'he colonel [chief] of the ordnance department shall or
ganize and attach to regiments, corps, or garrisons such number of 

(a.) The distinction between sergeants of ordnance and ordnance sergeants to be 
observed. The status of the former class is determined by above section; but orduance 
sergeants, though a.ppointed under "An act providing for the organization of the 
ordnance department," are by force of army regulations wholly disconnected from that 
department. They are classed in the non-commissioned staff of the army, and are 
appointed and assigned to duty under the immediate direction of the adjutant-gen
eral's office. See Chap. xiv., fl 446. 

(b.) Sec. 11, act of February 11, 1815 (chap. 38), had enacted that" The pay of a 
master-armorer shall be thirty dollars per month, and one and a half rations per day; 
of a master-carriage-maker, thirty dollars per month, and one and a half rations per 
day; of a master-blacksmith, thirty dollars per month, and one and a half rations per 
day. The pay of armorers, carriage-makers, or blacksmiths, each, sixteen dollars 
per month, and one and a half rations per day; the pay of artificers, thirteen dollars 
per month, and one ration per day; and the pay of laborers, nine dollars per month, 
and one ration per day; and to all of the said workmen, artificers, and laborers the 
same clothing, and other allowances, as are allowed to privates of infantry in the army 
of the United States, except clothing to the master-workmen." But for present rates 
of pay see fl 326. 

8 It was the chief of the corps, who is designated in this act by the title of colonel. 
He is now a brigadier-general. 



209 THE ORDNANCE DEPARTJIENT. 

artificers,T with proper tools, carriages, and apparatus, under such 
regulations and restrictions relative to their government and number, 
as, in his judgment, with the approbation of the secretary for the 
department of war, may be considered necessary.-Sec. 4, ibid. 

407. The colonel [chief] of the ordnance department, or senior 
officer of that department of any district, shall execute all orders of 
the secretary for the department of war, and, in time of war, the 
orders of any general, or field officer, commanding any army, gar
rison, or detachment, for the supply8 of all arms, ordnance, ammuni
tion, carriages, forges, and apparatus, for garrison, field, or siege 
service.-Sec. 5, February 8, 1815, chap. 38. 

408. The colonel [chief] of the ordnance department shall make 
half-yearly, to the war department, or oftener, if the secretary for 
that department shall so direct, a correct report of th~ officers, and 
all artificers and laborers, in his department; also of all ordnance, 
arms, military stores, implements, and apparatus, of every descrip
tion, and in such form as the secretary for the department of war 
shall direct.-Sec. 8, ibid. 

409. The colonel [chief] of the ordnance department, under the 
direction of the secretary for the department of war, is hereby au
thorized to draw up a system of regulations for the government of 
the ordnance department, forms of returns and reports, and for the 
uniformity of manufactures of all arms, ordnance, ordnance stores, 
implements, and apparatus, and for the repairing and better preser
vation of the same.-Sec. IO, ibid. 

410. That the ordnance department be continued as at present 
organized under the act of February 8, 1815,9 and that the ordnance 
officers be assigned to their duties with the staff of the army, in the 
same manner as from the corps of engineers.-Sec. 11, April 24, 
1816, chap. 69. 

411. A competent person may be employed by the ordnance 
bureau, under the direction of the secretary of war, for such time as 
may be necessary, to superintend the manufacture of iron cannon at 

7 The ordnance soldiers thus attached to light batteries (four to each) a.re. corpora.Is, 
and a.re entitled to pay formerly allowed to armorers, etc.-Chief of Ordnance, April
7, 1864. 

8 The drawing of supplies from the ordnance department is regulated by '[ 1415, 
Army Regulations of 1863. The "districts" referred to in a.hove section were the 
geographical subdivisions thus designated prior to .May 17, 1815, and since that date 
known as "departments." · 

9 The first clause of this section is retained· simply for its historical interest in con
nection with note I to this chapter, and note 2, Chap. xix., on the "staff of the army." 
In connection with the last clause see the 63d Article of War ('J 376)1 ~ 4071 and note 
lb. 

http:corpora.Is


210 DIGEST OF MILITARY LAWS. 

the several foundries where such cannon may be made under con
tracts with the United States, whose pay and emoluments shall not 
exceed those of a major of ordnance during the time he shall be so 
employed, to be paid out of the appropriations for armament of 
fortifications.-Sec. 5, August 23, 1842, chap. 186. 

412. The principal assistant in the ordnance bureau of the war 
department shall receive a compensation not less than that of the 
person employed at the foundries, under sec. 5 of the act approved 
August 23, 1842, from and after the date thereof.-Sec. 2, September 
28, 1850, chap. 78. 

ARMORIES AND ARSENALS. 

413. For the safe-keeping of the military stores, there shall be 
established, under the direction of the President of the United States, 
three or four arsenals, with magazines, as be shall judge most ex
pedient, in such places as will best accommodate the different parts 
of the United States. Either, or both, of the arsenals heretofore 
used at Springfield and Carlisle, to be continued as part of the said 
number, at bis discretion. Provided, That none of the said arsenals 
be erected until purchases of the land necessary for their accom
modation be made, with the consent of the legislature of the State 
in which the same is intended to be erected.10-Sec. 1, April 2, 1794, 
chap. 14. 

414. There shall be established at each of the aforesaid arsenals 
a. national armory, in which shall be employed one superintendent,11 

and one master-armorer12 (who shall be appointed by the President 
of the United States).-Sec. 2, ibid. 

415. That an annual account of the expenses of the national 

10 The discretionary powers conferred upon the President, for the establishment of 
armories and arsenals, by this act, by an act of March 3, 1803, and by the act quoted 
in, 419, find their limitation in the act of May I, 1820, enacting "that no land shall 
be purchased on account of the United States, except under a law authorizing such 
purchase"(, 770); and not until the attorney-general has, in writing, declared in favor 
of the validity of title, etc. See , 773. The reservation of public lands for arsenals 
and magazines, in Oregon and Washington Territory, limited to twenty acres at any 
one point or place. See Chap. xxiv., note 2 b; and for conditions precedent to the 
erection of permanent buildings see, 232. 

Arsenals established since 1820 have either been located by special enactment, or 
under the authority implied in appropriations for their construction. See list of 
armories and arsenals closing this chapter. 

11 SoPERINTENDENTS OF ARMORIEs.-The national armories were placed under the 
direction of the. ordnance department, first by the act of May 14, 1812, and again by 
the act of 1815 (, 421); but civilian superintendents were employed till the office was 
abolished in 1842 (, 422). These civil officers were again authorized by the acts of 
March 3, 1853, and August 5, 1854; but the authority for their appointment was again 
repealed in 1861. See, 425. 

11 For pay of master-armorers see 'I[ 424. 



211 THE ORDNANCE DEPARTMENT. 

armories be laid before the legislature of the United States, together 
with an account of the arms made and repaired therein.-Sec. 5, ibid. 

416. If any person shall procure, or entice, any artificer or work
man, retained or employed ·in any arsenal or armory of the United 
States, to depart from the same during the continuance of his en
gagement, or avoid or break his contract with the United States, or 
who, after due notice of the engagement of any such workman or 
armorer in any arsenal or armory, shall, during the continuance of 
such engagement, retain, hire, or in any wise employ, harbor, or 
conceal such artificer or workman, the person so offending shall, 
upon conviction, be fined, at the discretion of the court, not exceeding 
fifty dollars, or be imprisoned for any term not exceeding three 
months.-Sec. 2, May 1, 1800, chap. 46. 

417. If any artificer or workman, hired, retained, or employed 
in. any public arsenal or armory, shall, wantonly and carelessly, 
break, impair, or destroy any implements, tools, or utensils, or any 
stock, or materials for making guns, the property of the United 
States, or shall, willfully and obstinately, refuse to perform the ser
vices lawfully assigned to him, pursuant to his contract, every such 
person shall forfeit a sum, not exceediug twenty dollars, for every 
such act of disobedience or breach of contract, to be recovered in 
any court having competent jurisdiction thereof.-Sec. 3, ibid. 

418. All artificers and workmen, who are or shall be employed 
in the said armories, shall be and they are hereby exempted, during 
their term of service, from all military service, and service as jurors 
in any court.-Sec. 4, ibid. 

419. That the President of the United States be and he hereby 
is authorized to purchase sites for, and erect, such additional ar
senals and manufactories of arms as he may deem expedient, under 
the limitations and restrictions now provided by law.13-Sec. 2, .April 
23, 1808, chap. 55. 

420. That the keepers of all magazines and arsenals shall, quar
terly or oftener, if so directed, and in such manner as directed by 
the colonel of the ordnance department, make correct returns to the 
colonel, or senior officer, of the ordnance department, of all ordnance, 
arms, and ordnance stores they may have in charge.-Sec. 6, Feb
ruary 8, 1815, chap. 38. 

421. To insure system and uniformity in the different public 
armories, they are hereby placed under the direction of the ordnance 

11 See note 10 for references to statutory limitations and restrictions now obtaining. 
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department. And the colonel [chief] o~ the ordnance department, 
under the direction of the secretary for the department of war, is here
by authorized to establish depots of arms, ammunition, and ordnance 
stores in such parts of the United States,.and in such numbers, as 
may be deemed necessary.-Sec. 9, February 8, 1815, chap. 38. 

422. The offices of the superintendents of the armories at Spring
field and at Harper's Ferry shall be and the same are hereby 
abolished, and the duties thereof shall be performed by such officers 
of the ordnance corps as shall be designated by the President.1'
Sec. 2, August 23, 1842, chap. 186. 

423. And that the secretary of war be and he is hereby author
ized to abolish such of the arsenals of the United States as in his 
judgment may be useless or unnecessary.15-Sec. 2, March 3, 1853, 
chap. 98. 

424. The master-armorers at the national armories shall receive 
fifteen hundred dollars each per annum.-Sec. 3, March 3, 1857, chap. 
106. 

425. That so much of the lst section of the act approved 
August 5, 1854, as authorizes the appointment of civilians to super
intend the national armories, be and the same is hereby repealed, 
and that the superintendents of these armories shall be appointed 
hereafter from officers of the ordnance department.-Sec. 5, August 
6, 1861, chap. 57. 

426. The secretary of war is hereby authorized, at his discretion, 
to increase the pay of the clerks of the United States armory at 
Springfield, Massachusetts, to twelve hundred dollars per annum, 
instead of eight hundred dollars as now fixed by law.-Sec. 12, 
March 2, 1867, chap. 167. 

ORDNANCE AND ORDNANCE STORES. 

427. The costs of repairs of damages done to arms, equipments, 
or implements, in the use of the armies of the United States, shall 

u The la.st cl a.use of this section provides tha.t "none of the a.bove-na.med officers 
[pa.yma.sters, storekeepers, ma.ster-a.rmorers, inspectors, and clerks], a.nd no officers a.t 
the armories, of a.ny grade whatever, sha.11 hereafter receive emoluments of a.ny kind, 
or a.ny compensation or commutation beyond their stipulated pay.in money, except 
quarters a.ctua.lly provided for a.nd occupied by such officers." 

In reference to civilian superintendents see note 11. 
15 This la.w is rendered by Ca.lla.n a.s being no• longer in effect a.nd does not a.ppea.r 

in Brightly's Digest; but it ha.s never been expressly repealed nor abrogated by a.ny 
inconsistent legislation. 

True, the consent of Congress is now a condition antecedent to the sa.le of the site of 
an a.rsena.J, but there is certainly no la.w to prevent the secretary of wa.r, a.this discre
tion, from "abolishing," or discontinuing the use of an arsenal, or turning it over to 
some other branch of the military service. 
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be deducted from the pay of any officer or .soldier in whose care or 
use the said arms, equipments, or implements were when the said 
damages occurred. Provided, The said damages were occasioned 
by the abuse or negligence of the said officer or soldier. .And it is 
hereby made the duty of every officer commanding regiments, corps, 
garrisons, or detachments, to make, once every two months, or 
oftener if so directed, a written report to the colonel [chief] of the 
ordnance department, stating all damages to arms, equipments, or 
implements belonging to his command, noting those occasioned by 
negligence or abuse, and naming the officer or soldier by whose 
negligence or abuse the said damages were occasioned.-Sec. 'i, Feb
ruary 8, 1815, chap. 38. 

428. That the secretary of war be authorized to issue, at his 
discretion and under proper regulations to be prescribed by him, 
out of any small-arms or pieces of field artillery belonging to the 
government, and which can be spared for that purpose, such number 
of the same as may appear to be required for military instruction 
and practice by the students of any college or university, under the 
provisions of sec. 26 [if 929] of the "act to increase and fix the 
military peace establishment of the United States;" the secretary to 
require a bond in each case, in double the value of the property, for 
the care and safe-keeping thereof, and for the return of the same 
when required.16-Joint Resolution, May 4, 1870. 

429. That the secretary of war be and he is hereby authorized 
and directed to cause to be sold, after offer at public sale on thirty 
days' notice, in such manner and at such times and places, at public 
or private sale, as be may deem most advantageous to the public 
interest, the old cannon, arms, and other ordnance stores now in 
possession of the war department, which are damaged or otherwise 
unsuitable for the United States military service, or for the militia 

16 By joint resolution of March 24, 1868, the secretary of war is "authorized to fur
nish from the captured ordnance such ordnance, with their implements, as he may de.em 
proper, to the several national asylums for the purpose of firing salutes; and also such. 
small-arms and equipments as may be necessary for the purpose of guard duty at the 
asylums." 

And, by joint resolution of March 2, 1849, the secretary of war is authorized, "at 
his discretion, and having due regard to the necessities of the public service, to furnish 
to such persons as may apply for the same, and who design to emigrate to the Terri
tories, either of Oregon, California., or New Mexico, such arms and ammunition, from 
the army stores, as they may require to arm themselves for such expedition. Pro
t>ided, That the arms and ammunition so furnished shall not exceed a. supply aufficient 
to arm and equip each person of such expedition; and provided further, That before 
the same are delivered the actual cost to the government of such arms and a.mmuni
tion shall first be pa.id to the United States; and that the secretary of war shall be 
satisfied that the persons so applying really and bona. fide design them for the use 
aforesaid." 
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of the United States,1' and to cause the net proceeds of such sales, 
after payjng all proper expenses of sale and transportation to the 
place of sale, to be deposited in the treasury of the .United St.ates.
Joint Resolution, July 20, 1868. 

430. That the following sums be and the same are hereby ap
propriated, out of any moneys in the treasury not otherwise appro
priated, for the support of the army for the year ending June 30, 
1873. 

For experiments and tests of heavy rifled ordnance, two hundred 
and seventy thousand dollars. Provided, That this appropriation 
shall be applied to at least three models of heavy ordnance, to be 
designated by a board of officers to be appointed by the secretary 
of war, which report shall include both classes,, breech and muzzle
loading cannon, and the powder and projectiles necessary for testing 
the same shall be supplied from stores on hand. 

For manufacture of arms at the national armory, one hundred 
and fifty thousand dollars. Provided, That no part of this appro
priation shall be expended until a breech-loading system for muskets 
and carbines shall have been adopted for the military service upon 
the recommendation of the board to be appointed by the secretary 
of war, which board shall consist of not less than five officers, as 
follows: one general officer, one ordnance officer, and three officers 
of the line, one to be taken from the cavalry, one from the infantry, 
and one from the artillery. And provided further, That the system, 
when so adopted, shall be the only one to be used by the ordnance 
department in the manufacture of muskets and carbines for the mili
tary service ; and no royalty shall be paid by the government of the 
United States for the use of said patent to any of its officers or 
employees, or for any patent in which said officers or employees 
may be directly or indirectly interested.-Sec. 1, June 6, 1872, 
chap. 316:

17 Provision made for the sale of military stores of every description, after inepection 
and condemnation. See Chap. iii., ,. tj 56, 57. 

[For list of Armories and Arsenals see next page.] 
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.ARMORIES .AND .ARSENALS. 

DESIGNATION. Loc.\TION. EST.* REMARKS. 

Aam:oarEs. 

Ha>per'1 Ferry.... Harper's Ferry, Va.......... 1794 Destroyed April 18, 1861. Lands, etc., 
sold N ovewber 30, 1869. 

Springfield.......... Springfield, Mass............. 1794 See 'j 413. 

ARSENALS. 

Allegheny........... Pittsburg, Pa.................... 1814 Under act of August 2, 1813. 
Appalachicola.t ... Chattahooche RiTer, Fla ... 1832 Taken by rebels in 1861. Donated to 

State by act of Decemb•r 15, 1870. 
Augusta.............. Augusta, Ga..................... 1816 Taken by rebels in 1861. Ro-established 

January, 1866. 
Baton Rouge....... Baton Rouge, La.............. 1819 Taken by rebels in 1861. Ro-established 

in 1865. Discontinued 1871. Used for 
garrison purposes. 

Bellona................ Richmond, Va................ 1816 Discontinued in 1832, and sold De
cember 30, 1856. 

Benicia............... Benicia, Cal..................... 1852 See sec. 1, August 5, 1854, chap. 267. 
Bergen Heights.... Bergen Heights, N. J .•••.... N~ver used as an arsenal. Purchased 

in 1812, and sold in 1871. 
Champlaint......... Vergennes, Vt...................... 1826 Di•continuedin 1855. R.,.establishedin 

1861. 
Charleston.......... Charleston, S. C............... 1837 Taken by rebels in 1860. Re-eotablished 

in 1865. 
Columbus............ Columbus, Ohio............... 1863 U ntler net of .Tuly 11, 1862. 
Detroit............... Dearbornvi!le, Mich......... 1832 Under act of February 19, 1818. 
~·ort Monroe....... Old Point Comfort, Va...... 18!6 
Fort Union......... Fort Union, N. M............. 1854 See act of Augnst 30, 1856, chap. 29. 
Frankford........... Philadelphia, Pa............... 1816 
Indianapolis........ Indianapolis, Ind............. 1863 Under act of July 11, 1862. 
Kennebec............ Augusta., Me................... 1827 Under act of March 3, 1827. 
Leavenworth....... Leavenworth, Kansas....... 1860 
Liberty............... Liberty, Mo..................... 1837 Discontinued 1861, and sold In 1869. 
Little llock.......... Little Rock, Ark.............. 1837 Taken by rebel• in 1861. Turned over 

to Q.-M. Dept., April 20 1 1866, for UBe 
as barracks, etc. 

Memphis............. Memphis, Tenn............... 1837 Di.'icontinued, and sold in 1853. 
Mount Vernont.... Mount Vernon, Ala.......... 1829 Tnken by rebels in 1861. '.Re-established 

1865. To be discontinued and turned 
over to the Q.-lll. Dept. for garrison 
purposes.

New York........... New York, N. Y............... 1835 
North Carolinat··· Fo.yetteville, N. C............. 1837 T"ken by rebels in 1861, 1md destroyed 

by Union forces in 1865. Land not 
yet sold. 

Pikesville.... ........ Pikesville, Md.................. 1816 
Rock Island......... Rock Island, Ill............... 186:3 Under act of July 11, 1862., 
Romet................ Rome, N. Y..................... 1814 Discontinued in 1857. R.,.established 

in 1863. 
St. Louis............. St. Louis, Mo.................. 1827 Removed to Jefferson Barracks, and 

arsenal turned over to General Re
cruiting Service, 1871. 

San Antonio........ San Antonio, Texas......... 1855 Taken by rebels in 1861. R.,.establlshed 

Vancouver .......... Vancouver, W. T ........•••.• 18.591 in 1865. 
Under act of August 30, 1856, chap. 29. 

Washington ........ District of Columbia......... 
Watertown ...........! 1816 

Watertown, Mass............. 1816 
Watervliet ....••....1West Troy, N. Y ..•.........•.. 1814 

*The date of establishment Is given In the year in which the first expenditure of mone7 wa.11 
ade at each place. This information received from ordnance bureau. m
t Secretary of war authorized and directed to sell these arsenals bJ' act of June 10, 1872. 



CHAPTER XIV. 

CHAPLAINS, POST SCHOOLS, AND ORDNANCE 
SERGEANTS. 

CHAPLAINS. 

435. THE posts at which chaplains shall be allowed shall be lim
ited to the number of twenty,1 and shall be apr,roved by the secretary 
of war, and shall be confined to places most destitute of instruc
tion.-July 7, 1838, chap. 194, clause 2. 

436. That the provisions of the act of 1838 be and hereby are 
extended so as to authorize the employment of ten additional chap
lains for military posts of the United States.-Sec. 3, March 2, 1849,. 
chap. 83. 

437. The post chaplains now in service, or hereafter to be ap
pointed, shall be commissioned by the President; and all vacancies 
occurring in the grade of chaplain, which is hereby established to 
rank as captain of infantry, shall be filled by the President, by and 
with the advice and consent of the Senate; and all army chaplains 
shall hereafter be on the same footing as to tenure of office, retire
ment, allowances for service and pensions, as now provided by law 
for other officers of the army.-Sec. 7, March 2, 1867, chap. 145. 

438. One chaplain may be appointed by the President, by and 
with the advice and consent of the Senate, for each regiment of 
colored troops, whose duty shall include the instruction of the en
listed men in the common English branches of education; and chap
lains, when ordered from one field of duty to another, shall be en
titled to transportation at the same rate as other officers.-Sec. 30, 
July 28, 1866, chap. 299. 
· 439. No person shall be appointed a chaplain in the United 

States arm:y who is not a regularly ordained minister of some reli· 

1 Sec. 18, July 5, 1838, provided "That it shall be lawful for the officers composing 
the council of administration at any post, from time to time, to employ such person as 
they may think proper to officiate as chaplain, who shall also perform the duties of 
schoolmaster at such post." The number of chaplain posts was esta.blished at thirty, 
(see next ~),by act of 1849, and that number of post chaplains were recognized and 
continued in service by sec. 7, July 28, 1866,·chap. 299. No chaplain to be appointed 
to posts or regiments until those on waiting orders are assigned: sec. 121 July15, 1870. 

( 216) 
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CHAPLAINS, POST SCIJOOLS, ETC. 

gious denomination, and who does not present testimonials of his 
present good standing as such minister, with a recommendation 
for his appointment as an army1 chaplain from some authorized 
ecclesiastical body, or not less than five accredited ministers be
longing to said religious denomination.-Sec. 8, July 17, 1862, 
chap. 200. 

440. It shall be the duty of chaplains in the military service of 
the United States to make monthly reports to the adjutant-general 
of the army, through the usual military channels, of the moral con
dition· and general history of the regiments, hospitals, or posts to 
which they may be attached; and it shall be the duty of all com
manders of regiments, hospitals, and posts to render such facilities 
as will aid in the discharge of the duties assigned to them by the 
government.-Sec. 3, April 9, 1864, chap. 53. 

441. All chaplains in the military service of the United States 
shall bold appropriate religious services at the burial of soldiers who 
may die in the command to which they are assigned to duty, and it 

. shall 	be their duty to hold public religious services at least once 
each sabbath when practicable.2-Sec. 4,.April 9, 1864, chap. 53. 

442. Chaplains employed at the military posts called "chaplain 
posts" shall be required to reside at the posts.-Sec. 9, July 17, 
1862, chap. 200. 

443. Chaplains shall be borne on the field and staff rolls next 
after the surgeons, and shall wear such uniform as is or may be pre
scribed by the Army Regulations, and shall be subject to the same 
rules ap.d regulations as other officers of the army.8 They shall be 
entitled to draw forage for two horses,{ and when assigned to hos
pitals, posts, and forts they shall be entitled to quarters and fuel 
within the hospitals, posts, or forts while they are so assigned, 
without the privilege of commutation, subject to the same condi
tions and limitations as are now by law provided in the case of 
surgeons. When absent from duty with leave, or on account of 
sickness or other disability, or when held by the enemy as prisoners, 
they shall be subject to no other diminution or loss of pay and 

2 And "perform the duties of schoolmaster." See note 1. 
•8 This clause abrogates the 4th Article of War, which provided that" every chap

lam, commissioned in the army or armies of the United States, who ehall absent him
self from the duties assigned him (excepting in cases of sickness or leave of absence), 
shall, on conviction thereof before a court-martial, be fined not exceeding one month's 
pay, besides the loss of his pay during his absence; or be discharged, as the said 
court-martial shall judge proper." 

• The law of April 9, 186'1 [, 444], allowing forage to army chaplains, is not af
fected by the act of March 2, 1867 [, 437], but remains in this respect in full force.
Second Comptroller, *874. · 

15 
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allowances than other officers in the military service are under like 
circumstances.-Sec. 1, April 9, 1864, chap. 53. 

444. That the act approved July 14, 1862, entitled" An act to 
grant pensions,'' 5 is hereby so amended as to include chaplains in 
the regular and volunteer forces of the army. Provided, That the 
pension to which a chaplain shall be entitled to a total disability 
shall be twenty dollars per month, and all the provisions of the act 
to which this section is an amendment shall apply to and embrace 
the widows, children, mothers, and sisters of chaplains of the land 
forces who have died since the 4th day of March, 1861, or shall die 
of wounds 01· diseas~ contracted in the service of the United States, 
and while such chaplains are, or shall be, in the line of their duty.
Sec. 2, April 9, 1864, chap. 53. , 

POST SCHOOLS. 

445. Whenever troops are serving at any post, garrison, or perma
nent camp, there shall be established a school where all enlisted men 
may be provided with instruction in the common English branches of 
education, and especially in the history of the United States; and 
the secretary of war is authorized to detail such c~mmissioned officers6 

and enlisted men as may be necessary to carry out the provisions of 
this section; and it shall be the duty of the post or garrison com
mander to cause to be set apart a suitable room or building for 
school and religious purposes.-Sec. 27, .July 28, 1866, chap. 299. 

ORDNANCE SERGEANTS. 

446. That the secretary of war be auth.orized to select from the 
sergeants of the line of the army, who shall have faithfully served 
eight years in the service, four years of which in the grade of non
commissioned officer, as many ordnance sergeants7 as the service 
may require, not to exceed one for each military post; whose duty 
it shall be to receive and preserve the ordnance, arms, ammunition, 
and other military stores at the post, under the direction of the com
manding officer of the same, and under such regulations as shall be 
prescribed by the secretary of war,' and who shall receive for their 
services five dollars per month, in addition to their pay in the line.7

• 

-Sec. 2, April 5, 1832, chap. 67. 

6 See Chap. xxi., ~ 57 5, for the pension act, and ~ 437. 
6 Chaplains to perform such duty: see~ 438 and note 1. 
7 The ORDNANCE SERGEANTS of PosTS are, under Army Regulations, classed as of the 

non-commissioned staff of the army. See Chap. xiii., note 5 a. 
One ordnance sergeant for each military post retained in the reorganization of the 

army in 1866, See Sec. 7, July 28, 1866, chap. 299. 
(a.) But for their PAY see Chap. xi.,~ 326. 



CHAPTER XV. 

TROOPS OF THE LINE. 

THE PEACE ESTABLISHJ.\IENT. 

450. TnE military peace establishment of the United States shall 
hereafter C'.Jnsist of five regiments of artillery, ten regiments of 
cavalry, forty-five regiments [tw:enty-five] of infantry, the professors 
and corps of cadets of the United States Military Academy, and such 
other forces as shall be provided for by this act, to be known as the 
army of the United States.-Sec. I, July 28, 1866, chap. 299. 

CAVALRY. 

451. To the six regiments of cavalry1 now in service there shall 
be added four regiments, two of which shall be composed of colored 
men,1• having the same organization as is now provided by law for 
cavalry regiments, with the addition of one veterinary surgeon to 
each regiment, whose compensation shall be one hundred dollars per 
month; but the grade of company commissary sergeant of cavalry 
is hereby abolished. The original vacancies in the grades of first 
and second lieutenants shall be filled by selection from among the 

1 The 1st dragoons raised nnder act of March 2, 1833; the 2d dragoons under act of 
May 23, 1836; the mounted rifles, May 19, 1846; the 1st and 2d cavalry, March 8, 
1855; and the 3d cavalry, July 19, 1862. Seo. 12, August 3, 1861, provided that "the 
two regiments of dragoons, the regiment of mounted riflemen, and the two regiments 
of cavalry, ehall hereafter be known and recognized as the lat, 2d, 3d, 4th, and 5th 
regiments of cavalry, respectively; the officers thereof to retain their present relative 
rank, and to be promoted as of one arm of service, according to existing law and 
established usage and regulation.'' And: 

"In pursuance of the 12th sec. of the act of Congress, approved August 3, 1861, 
the six mounted regiments of the army are consolidated in one corps, and will hereafter 
be known as follows: 

The 1st dragoons, as the 1st cavalry. 
The 2d dragoons, as the 2d cavalry. 
The mounted ritlemen, as the 3d cavalry. 
The 1st cavalry, as the 4th cavalry. 
The 2d cavalry, as the 5th cavalry. · 
The 3d cavalry, as the 6th cavalry.''-G. O. No. 55, A.-G. 0., 1861. The corps of 

cavalry thus formed was reorganized in 1862 and 1863, as shown in following para
graphs and notes thereto. For tabular exhibit of organization see note 27. 

(a.) These are the 9th a.nd 10th regiments. A cha.plain is added to their regimen ta.I 
organization. See f 438. 

(219) 
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officers and soldiers of volunteer cavalry, and two-thirds of the 
original vacancies in each of the grades above that of first lieutenant 
shall be filled by selection from among the officers of volunteer 
cavalry, and one· third from officers of the regular army, all of whom 
shall have served two years in the field during the war, and have 
been distinguished for capacity and good conduct. .Any portion of 
the cavalry force may be armed and drilled as infantry or dismounted 
cavalry at the discretion of the President,1b and each cavalry regiment 
shall hereafter have but one hospital steward, s and the regimental 
adjutants, quartermasters, 2 and commissaries' shall hereafter be 
extra lieutenants selected from the first or second lieutenants of the 
regiment.-Sec. 3, July 28, 1866, chap. 299. 

452. The cavalry forces in the service of tl!e United States shall 
hereafter be organized as follows: each regiment of cavalry shall 
have one colonel, one lieutenant-colonel, three majors, one surgeon, 
one assistant surgeon/ one re'girnental adjutant, one regimental 
quartermaster,2 one regimental commissary,' one sergeant-major, 
one quartermaster sergeant, one commissary sergeant,s two• hospital 
stewards, one saddler sergeant, one chief trumpeter, and one chief 
farrier or blacksmith ; 5 and each regiment shall consist of twelve 
companies or troops, a11d each company or troop shall have one 
captain, one first lieutenant, one second lieutenant, and one super
numerary second lieutenant,6 one first sergeant, one quartermaster 
sergeant, one commissary sergeant,7 five sergeants, eight7 corporals, 
two teamsters,8 two farriers or blacksmiths, one saddler, one wagoner, 

(b.} DISMOUNTED CAVALRY.-The act (March 2, 1833), establishing the ht dragoons, 
provided that the officers and enlisted men when mounted should receive the same pay 
and allo1<ance as was allowed under the act of December 12, 1812, and when serving 
on foot, the same pay, etc., as might be allowed to the infantry 1trm of the service. 
This proviso was extended to the 2u dragoons, but did not apply to the mounted rifles 
( 4 Opinions, 535); and, if this opinion of the attorney-general be correct, it did not 
extend to the 1st and 2d (now 4th and 5th) regiments of cavalry. Volunteer regiments 
of cavalry were, however, dismounted during the !1tte rebellion, as a punishment for 
neglect of their horses, and when so dismounted by the President's command their 
status for pay wa• held to be that of infantry (Second Comptroller, e1265); but under 
existing !1tws there id no distinction between the pay of enlisted men of artillery, 
cavtLlry, and infantry. See, 326. 

2 Regiment1tl commissary abolished: see , 455. For appointment of the regi
ment1tl quartermaster see note 13. 

s Regimental commissary sergeants and hospital stewards abolished: ~ 456. 
' But the 1LCt cited in, 281 has been construe<! as making provision in the "medical 

department" for all the surgeons and assistant surgeons who are to he included in the 
army. Medical officers are assigned to regiments when necess1try, but no appointment• 
in these grades have ever been made to the regul1tr regiments. 

~ Chief farriers or blacksmiths abolished: see , 454. 
6 Supernumerary second lieutenants abolished: see, 454. 
7 Company commissary sergeants abolished(, 451) and number of corporals reduced 

to four: see , 456. 
a Teamsters abolished: see '[ 454. 
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and seventy-eight privates; the regimental adjutants, the regimental 
quartermasters, and regimental commissaries to be taken from their 
respective regiments. Provided, That vacancies eaused by this or
ganization shall not be considered as original, but shall be filled by 
regular promotion.-Sec. 11, July 17, 1862, chap. 201. 

453. Hereafter, each regiment of cavalry9 organized in the United 
States service may ha~e two assistant surgeons, and each company 
or troop of cavalry shall have from sixty to seventy-eight privates.10 

-January 6, 1863, chap. 7. 
454. The grades created in the cavalry forces of the United States 

by sec. 11 of the act approved July 17, 1862, and for which no rate 
of compensation has been provided, shall be paid as follows, to wit 
[if 326]: regimental commissary2 the same as regimental quarter
master; chief trumpeter the same as chief bugler; saddler sergeant 
the same as regimental commissary sergeant ;3 company commis
sary sergeant7 the same as company quartermaster's sergeant. Pro
vided, That the grade of supernumerary second lieutenant, and two 
teamsters for each company, and one chief farrier and blacksmith 
for each regiment, as allowed by said section of that act, be and 
they are hereby abolished; and each cavalry company may have 
two trumpeters, to be paid as buglers; and each regiment shall have 
one veterinary surgeon, with the rank of regimental sergeant-major, 
whose compensation shall be seventy-five dollars per month.11-Sec. 
37, l\farch 3, 1863, chap. 75. 

455. The grade of regimental commissary in the several cavalry 
regiments is hereby abolished; and the lieutenants now holding the 
appointments of regimental commissary may be asRip;ned for duty 
to companies of their regiment, and shall fill the first vacancies that 
may occur, in their respective grades of first or second lieutenants, 
in the regiments to which they now belong; and nothing herein 
contained shall affect their relative rank with other lieutenants of 
their grade.-Sec. 9, July 15, 1870, chap. 294. 

456. The grades of regimental commissary sergeant and regi
mental hospital steward are hereby abolished. The number of cor

9 Allowed a chief mu•ician, in addition to the chief trumpeter. See~ 460. 
10 Total enlisted of ea.ch company not to exceed eighty-four. See note ll!. Chap. 

xvii. 
11 VETERIYARY SuRGEOYS.-Au addition>t1 veterinary surgeon, to receive one hundred 

dollars per month, added to the 7th, 8th, 9th, and 10th regiments. (See~ 451.) Held 
to be a citizen employed. See Army Register, 1871. · . 

They are allowed the quitrters and fuel itlluwed a sergeant-major, hut are not entitled 
to. either clothing or rations; they may, howe1·er, purchase subsistence from the com
m1ssary.-Adjut11nt-general, :'.\!arch 18, 186!, and Jane 16, 1871. 

They are not entitled to travel pay on di~charge.-Second Comptroller, e2087. 
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porals in each company of cavalry, artillery, and infantry shall be 
reduced to four, and the said non-commissioned officers shall have 
the privilege of receiving an honorable discharge, with full pay and 
allowances to the actual date thereof, if they shall so elect, in pref
erence to remaining in the service in such other grades as may be 
assigned to them by the secretary of war.-Sec. 10, ibid. 

ARTILLERY. 

457. The five regiments of artillery provided for by this act shall 
consist of the five regiments now organized; and the first, second, 
third, and fourth regiments of artillery shall have the same organ
ization as is now prescribed by law for the fifth regiment of artil
lery ;12 but the regimental adjutants, quarterm\),sters,13 and commis
saries/• shall hereafter be extra lieutenants selected from the first or 
second lieutenants of the regiment.-Sec. 2, July 28, 18G6, chap. 299. 

12 Organization of the 5th regiment described in , , 458, 459. Sec. 2, March 2, 1821, 
provided, that each regiment should consist of nine companies, "one of which shall 
be designated and equipped as light artillery;" and sec. 18, March 3, 1847, authorized 
the President, "when be shall deem it necessary, to designate four other companies, 
one in each regiment, to be organized and equipped as light artillery."_ These acts 
are, undoubtedly, supplied by the act of 1866, because the 5th artillery was organized 
as a rPgiment of light artillery, or mounted batteries. The first four regiments, having 
the same organization, may be mounted or dismounted at the discretion of the Presi
dent. See also note 17 a. 

(a.) Under the last clau'se in~ 458, the President bas retained two first lieutenants 
in each battery, and two second lieutenants and six sergeants in each light battery. 
It is doubtful whether or not the authority to add four corporals bas been abrogated 
by act in , 456. 

(b.) The designation "BATTERY" will be applied to companies of artillery not 
mounted, and the designation "LIGHT BATTERY" to those mounted.-Adjutant-gen
eral, l\foy 20, 1871. 

(c.) Under the act of March 3, 1847, "officers and men of the light artillery, when 
serving as such, and.mounted, shali receive the same pay and allowances as provided 
by law for the dragoons." But there is now no distinction between the pay of enlisted 
men of artillery, cavalry, or infantry, and the pay of mounted officers is provided for 
in the acts cited in , , 322, 323. 

(d.) Artificers assigned also from ordnance department to light batteries. See, 406. 
(e.) Vacancies occurring in the companies of artillery, designated by the President, 

to be organized and equipped as light artillery, will be filled by selection. If the 
viicancy happen in the grade of captain, it will be filled by the order of the secretary 
of war, on the recommendation of the colonel, who will name the captain best quali
fied for the service.-G. 0. No. 12, A.-G. 0., 1849. 

See note 27 for tabular exhibit of regimental and battery organization. 
13 REGIMENTAL QUARTERMASTERS.-" Each colonel, or other permanent commander 

of a regiment will appoint the regimental quartermaster (subject to the approval of 
the secretary of war), and report the same to the adjutant-general. The appointments 
will be announced in regimental orders, and will not be vacated except by sentence of 
a general court-martial, or by the authority of the permanent commander of the regi
ment. These appointments will only be conferred upori subalterns who to experience 
in service unite high qualifications a.nd sound practical discretion necessary for the 
efficient performance of the responsible and varied military duties of the station.'' 

"The regimental quartermaster will perform the functions of assistant commissary 
of subsistence, in addition to his duties as quartermaster of the regiment or post, if 
the command be less than a regiment."-G. 0. No. 9, A.-H. 0., 1847. 

H But, in organization of the 5th regiment, the regimental quartermaster was also 
the regimental commissary. See~ 459. 
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458. The regiment of artillery hereby authorized shall consist of 
not more than twelve batteries ;ub and each battery shall consist of 
one captain, one first and one second lieutenant, one first sergeant, 
one quartermaster sergeant,15 four sergeants, eight15 corporals, two 
musicians, two artificers,12

d one wagoner, and as many privates, not 
exceeding one hundred and twenty-two, as the President of the 
United States may, according to the requirements of the military 
service, direct.16 And there may be added to the aforesaid battery 
organization, at the discretion of the President, having due regard to 
the public necessities and means, one first and one second lieutenant, 
two sergeants, and four corporals. 12•-Sec. l, July 29, 1861, chap. 24. 

459. 'l'he field and staff, commissioned and non-commissioned 
officers of the regiments herein before authorized, shall be aa follows. 

To the regiment of artillery, one colonel, one lieu
tenant-colonel; one major to every four batteries, one adjutant, one 
regimentai quartermaster and commissary, to be taken from the 
lieutenants of the regiment; one sergeant-major, one quartermaster 
sergeant, one commissary sergeant,15 two principal musicians, and 
one hospital steward.15-Sec. 6, ibid~ 

460. There shall be enlisted in each regiment [artillery, cavalry, 
and infantry J a chief musician, who shall be instructor of music, 
with a salary of sixty dollars a month and the allowances of a 
quartermaster sergeant.-Sec. 5, March 3, 1869, chap. 124. 

INFANTRY. 

461. The forty-five regiments of infantry17 provided for by this 
act. shall consist of the first ten regiments, of ten companies each, 
now in service; of twenty-seven regiments, of ten companies each, · 
to be formed by adding two companies to each battalion of the re
maining nine regiments; and of eight new regiments, of ten compa
nies each, four regiments of which shall be composed of colored men,18 

l5 Commissary sergeants and regimental hospital stewards discontinued, and num
ber of corporals reduced to four: see , 456. Company quartermaster sergeant not 
allowed to dismounted batteries: see note 24. 

16 llfaximum enlisted strength of battery, sixty; and of light battery, eighty-four.
G. O. No. 23, A.-G. 0., 1871. 

17 The number of regiments reduced to TWENTY-FIVE: see, 463. The act of July 
5, 1838, provides that the President may cause two of the regiments of infantry to be 
~rmed and equipped as riflemen, and one other to be armed and equipped as light 
mfantry; but that provision may be regarded as obsolete. . 

(a.) l\fouNTED !NFANTRY.-Under sec. 2, June 17, 1850, the President is authorized 
"to cause such portions of the army as may, by law, be serving on foot, to be properly 
equipped and mounted whenever, in his opinion, the exigency of the publio service 
may require the same." See also, 322, and Chap. viii., note 21. For tabular exhibit 
of the present organization of regiments and companies see note 27. 

18 These regiments consolidated into two (the 2..!th and 25th) under act of March 3, 
1869: , 463. A chaplain added to their regiment,.] organization: Chap. xiv., , 438. 
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anu four regiments of ten companies each to be raised and officered 
as hereinafter provided for, to be called the veteran reserve corps ;19 

and all the original vacancies in the grades of first and second lieu
tenant shall be filled by selection from among the officers and soldiers 
of volunteers, and one-half the original vacancies in each of the 
grades above that of first lieutenant shall be filled by selection from 
among the officers of volunteers, and the remainder from officers of 
the regular army, all of whom shall have served two years during 
the war, and have been distinguished for capacity and good conduct 
in the field. The veteran reserve corps shall be officered by appoint
ment from any officers and soldiers of volunteers or of the regular 
army who have been wounded in the line of their duty while serving 
in the army of the United States in the late war, and who may yet 
be competent for garrison or other duty, to which that corps has 
heretofore been assigned.-Sec. 4, July 28, 1866, chap. 299. 

462. Each regiment of infantry provided for by this' act shall 
have one colonel, one lieutenant-colonel, one major,20 one adjutant, 
one regimental quartermaster,21 one sergeant-major, one quarter
master sergeant, one commissary sergeant,22 one hospital steward,22 

two principal musicians,23 and ten companies; and the adjutant and 
quartermaster shall hereafter be extra lieutenants, selected from the 
first or second lieutenants of the regiment. Each company shall 
have one captain, one first lieutenant, and one second lieutenant, one 
first sergeant, one quartermaster sergeant,2"' four sergeants, eight22 

corporals, two artificers, two musicians, one wagoner, and fifty pri
vates, and the number of privates may be increased a't the discretion 
of the President, not to exceed one hundred,25 whenever the exigen
cies of the service require such increase.-Sec. 6, i"bid. 

463. There shall be no new commissions, no promotions, and 

19 Veteran reserve regiments discontinued, in consolidation, under act of March 3, 
186U : ~i 463. 

20 Each regiment, of ten companies, had been allowed two majors under act of Feb
ruary 11, 18H; and the additional regiments authorized by the act of July 29, 1861, 
had three battalions of eight companies each, and one major to each battalion. 

21 See note 13 as to appointment and duties of the quartermaster. 
22 Grades of regimental commissary sergeants and r<:gimental hospital stewards 

abolished, and the number of corporals in each company reduced to four. See f, 456. 
23 Allowed also a" chief musician": see f, 460. 
24 "Company quartermaster sergeants of infantry and artillery, not mounted, are 

not allowed under existing orders."-Adjutant-general, October IS, 1870. Under this 
decision, and in view of the acts cited in fi 504, this grade, except in the cavalry and 
light artillery, is practically abolished. 

"The secretary of war has decided that under existing orders there shall be one first 
sergeant, four duty sergeants, and no quartermaster sergeant to a company of infantry. 
Where there is already a quartermaster sergeant he can be retained as such; but no 
new nppointments can be made."-Adjutant-general, December 19, 1872. 

25 Maximum enlisted strength of each company limited to sixty.-G. 0. No. 23, 
A.-G. O., 1871. 



225 TROOPS OF TIIE LINE. 

no enlistments in any infantry regiment until° the total number of 
infantry regiments is reduced to twenty-five; and the secretary of 
war is hereby directed to consolidate the infantry regi~ents as 
rapidly as the requirements of the public service and the reduction 
of the number of officers will permit.-Sec. 2, March 3, 1869, chap. 
124. 

INDIAN SCOUTS. 

464. The President is hereby authorized to enlist and employ 
in the Territories and Indian country a force of Indians,26 not to ex
ceed one thousand, to act as scouts, who shall receive the pay and 
allowances of cavalry soldiers and be discharged when ever the 
necessity for their further employment is abated, or at the discretion 
of the department commander.27-Sec. 6, July 28, 1866, chap. 299. 

26 The total enlisted strength of the army has been reduced to 30,000 (Chap. xvii., 
'lf 504), and Indian scouts have not been included therein, by G. 0. No. 23, A.-G. 0., 
1871. The act of J\farch 3, 1871, however, appropriates for pay of Indian scouts, for 
purchase of horses for their use, and for hire of spies and guides; and as the war de
partment deems the authority granted above as in nowise impaired by subsequent 
legislation, these scouts are still enlisted, aud are to be paid by the "pay department. 
The term of enlistment depends upon the requirements of the !ervice, as reported from 
time to time by department and division commanders. 

27 Organization of regiments and companies under existing laws: , 

CAVALRY REGIMENTS. (Twelve Companies or Troops.) 

1 Colonel, 1 Sergeant-major, 
1 Lieutenant-colonel, 1 Quartermaster Sergeant, 
3 Majors, l Saddler Sergeant, 
1 Adjutant, } . 1 Chief Musician, 
1 Quartermaster, extra Lieutenants. l Chief Trumpeter. 

1 Veterinary Surgeon (see note ll ), 


COMPANY OR TROOP. 

1 Captain, 2 Farriers or Blacksmiths, 
1 First Lieutenant, l Saddler, 
1 Second Lieutenant, I '\Yagoner, 
1 First Sergeant, 2 Trumpeters, 
1 Quartermaster Sergeant, 67 Privates. 
5 Sergeants, Total enlisted not to exceed 84. 
4 Corporals, 

ARTILLERY REGIMENTS. (Twelve Batteries.) 

1 Colonel, l Sergeant-major, 
1 Lieutenant-colonel, l Quartermaster Sergeant, 
3 Majors, l Chief Musician, 
1 Adjutant, } . 2 Principal Uusicians. 
1 Quartermaster, extra Lieutenants. 

BATTERY. (See note 12 b.) 

1 Captain, 4 Corporals, 
2 First Lieutenants, 2 Mu8icians, 
1 Second Lieutenant, 2 Artificers, 
l First Sergeant, l Wagoner, 
l Quartermaster Sergeant (see note 24 ), 45 Privates. 
4 Sergeants, Total e11listed not to exceed 60. 
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LIGHT BATTERY. (See note 12 a.) 

1 Captain, 4 Corporals, 

2 First Lieutenants, 2 Musicians, 

2 Second Lieutenants, 2 Artificers, 

1 First Sergeant, 1 Wagoner, 

1 Quartermaster Sergeant, 67 Privates. 

6 Sergeants, Total enlisted not to exceed 84. 


INFANTRY REGIMENTS. (Te" Companie•.) 

1 Colonel, 1 Sergeant-major, 
1 Lieutenant-colonel, 1 Quartermaster Sergeant, 
1 Major, 1 Chief Musician, 
1 Adjutant, } 2 Principal Musicians. 
1 Quartermaster, extra Lieutenants. 

COllPANY. 

1 Captain, 2 Musicians, 
l First Lieutenant, 2 Artificers, 
1 Second Lieutenant, 1 Wagoner,' 
1 First Sergeant, 45 Privates. 
4 Sergeants, 
4 Corporals, Total enli•ted not to exceed 60. 



CHAPTER XVI. 

TIIE RETIRED LIST. 

470. ANY commissioned otlicer of the army, or of the marine 
corps, who shall have served as such for forty consecutive years,1 
may, upon bis own application to the President of the United States, 
be placed upon the list of retired officers, with the pay and emolu
ments allowed by this act.-Sec. 15, August 3, 1861, chap. 42. 

471. If any commissioned officer of the army, or of the marine 
corps, shall have become, or shall hereafter become, incapable of 
performing the duties of his office, be shall be placed upon the retired 
list and withdrawn from active service and command,' and from the 
lirie of promotion, with the following pay and emoluments, namely: 
the pay proper of the highest rank held by him at the time of his 
retirement, whether by staff or regimental commission, and four ra
tions per day,2 and without any other pay, emoluments, or allow
ances; and the next officer in rank shall be promoted to the place 
of the retired officer, according to the established rules of the service. 
And the same rule of promotion shall be applied successively to the 
vacancies consequent upon the retirement of an officer. Provided, 
That should the brevet lieutenant-general be retired under this act~ 
it shall be without reduction in bis current pay, subsistence, or 
allowances. And provided further, That there shall not be on 
the retired list at any one time more than seven per cent. of the 
whole number of officers of the army, as fixed by law.8-Sec. 16, ibid. 

472. In order to carry out the provisions of this act, the secretary 
of war or secretary of the navy, as the case may be, under the di
rection and approval of the President of the United States, shall, 
from time to time, as occasion may require, assemble a board of not 
more than nine nor less than five commissioned officers, two-fifths 
of whom shall be of the medical staff; the board, except those taken 
from the medical staff, to be composed, as far as may be, of his 

1 He may retire after thirty years' service: see~ 479. 
2 By act of March 2, 1867, retired officers receive their service rations. But see 

~ 482. For relative rank with retired officers of the navy see ~ 516. 
8 Whole number not to exceed three hundred: ~ 480. 

( 227) 
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seniors in rank, to determine the facts as to the nature and occasion 
of the disability of such officers as appear disabled to perform such 
military service, such board being hereby invested with the powers 
of a court of inquiry and court-martial [if 643]; and their decision 
shall be subject to like revision as that of such courts by the Presi
dent of the United States. The board, whenever it finds an officer 
incapacitated for active service, will report whether, in its judgment, 
the said incapacity result from long and faithful service, from wounds 
or injury received in the line of duty, from sickness or exposure 
therein, or from any other incident of service. If so, and the Presi
dent approve such judgment, the disabled officer shall thereupon be 
placed upon the list of retired officers, according to the provisions 
of this act. If otherwise, and if the President concur in opinion 
with the board, the officer shall be retired, as above, either with his 
pay proper alone or with his service rations alone,' at the discretion 
of the President, or be shall be wholly retired from the service, with 
one year's pay and allowances; and in this last case bis name shall 
be thenceforward omitted from the Army Register or Navy Regis
ter, as the case may be. Provided always, That the members of 
the board shall in every case be sworn to an honest and impartial 
discharge of their duties, and that no officer of the army shall be 
retired, either partially or wholly, from the service without having 
had a fair and full hearing before the board, if, upon due summons, 
be shall demand it.-Sec. 17, August 3, 1861, chap. 42. 

473. The officers partially retired shall be entitled to wear the 
uniform 6f their respective grades, shall continue to be borne upon 
the Army Register or Navy Register, as the case may be, and shall 
be subject to the Rules and Articles of War, and to trial by general 
court-martial for any breach of the said articles.-Sec. 18, ibid. 

474. Retired officers of the army,5 navy, and marine corps may 
be assigned to such duties as the President may deem them capable 
of performing, and such as the exigencies of the public service may 
require.-Sec. 25, ibid. 

'OF;ICERS WHOLLY RETIRED.-" By a decision of the second comptroller of ~he 
treasury, dated the 20th instant, an officer of the army' wholly retired from the service 
with one year's pay and allowances,' under the provisions of sec. 17, act No. 38, of 
August 3, 1861, is entitled to receive the year's pay and allowances immediately upon 
his retirement." But he" must before payment obtain certificates of non-indebtedness 
from the second and third auditors."-Paymaster's Manual (1871),,, 199, 203. 

Traveling allowance denied to officers wholly retired.-/bid., , 218. 
Query whether in view of the act of 1870 (see, 482, and Chap. xi.,, 321), an officer 

can be retired "with his service rations alone·~? 
5 Retired officers of the army can be assigned to military duty only at the Soldiers' 

Home, or as professors in colleges. See,, 477, 478, 481. 
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475. ·whenever the name of any officer of the army or marine 
corps, now in the service, or who may hereafter be in the service of 
the United St~tes, shall have been borne on the Army Register or 
Naval Register, as the case may be, forty-five years, or be shall be 
of the age of sixty-two years, it shall be in the discretion of the 
President to retire him from active service and direct his name to be 
entered on the retired list of officers of the grade to which be belonged 
at the time of such retirement; and the President is hereby author
ized to assign any officer retired under this section or the act of 
August 3, 1861, to any appropriate duty; and such officer thus 
assigned shall receive the full pay and emoluments of bis grade while 
so assigned and employed.6-Sec. 12, July 17, 1862, chap. 200. 

476. Officers of the regular army, entitled to be retired on account 
of disability occasioned by wounds received in battle, may be retired 
upon the full rank of the command held by them, whetber in the 
regular or volunteer service at the time such wounds were received.6• 

-Sec. 32, July 28, 1866, chap. 299. 
477. No retired officer of the army shall hereafter be assigned to 

duty of any kind,7 01· be entitled to receive more than the pay and 
allowances provided by law for retired officers of his grade; and all 
such assignments heretofore made shall terminate within thirty 
days from the passage of this act.-Sec. 1, January 21, 1870, chap. 9. 

478. The law passed January 21, 1870, prohibiting the assign
ment of retired army officers to duty, shall not apply to officers 
selected by the board of commissioners of the Soldiers' llome, 
District of Columbia, for duty at that institution, such selection 
being approved by the Recretary of war. Provided, That they re
ceive from the go,·ernment only the pay and emoluments allowed by 
law to retired officers.-Resolution, April 6, 1870. 

479. That the President be and be is hereby authorized at his 
discretion to place on the retired list of the army, on their own ap
plication, any commissioned officers8 who have been thirty years 
in the service; and the officers who may be retired by virtue of this 
section shall be entitled to the same pay and emoluments as are 
now allowed or may be hereafter allowed to officers retired from 
active service.-Sec. 4, July 15, 1870, chap. 294. 

6 In no case can a retired officer reccirn from the government more than his retired 
pay: , , 478, 481, 482, and note 9. · 

(a.) This section repealed by act of June 10, 1872. See, 483. 
7 Except as provided in , , 478, 481. And query, as to effect upon retired officer• 

of the act of March 30, 1868? See Chap. xx., , 562. 
8 By sec. 13 of same act, the professors at Military Academy placed on same footing 

as to retirement as other officers. See ~ 169. • 
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480. That the proviso of the 16th section of the act approved 
August 3, 1861, limiting the number of officers on the retired list to 
seven per cent. of the whole number of existing officers, be and the 
same is hereby repealed; and hereafter the number of officers who 
may be retired in accordance with existing laws shall be in the 
discretion of the President. Provided, That the whole number on 
the retired list shall at no time exceed three hundred.-Sec. 5, ibid. 

481. Any retired officer may, on his own application, be detailed 
to serve as professor in any college; but while so serving such 
officer shall be allowed no additional compensation.-Sec. 23, ibid. 

482. Officers retired from active service shall receive seventy
five per cent. of the pay of the rank upon which they are retired.9

Sec. 24, July 15, 1870, chap. 294. 
483. All officers of the United States army who may hereafter 

be retired shall be retired upon the actual rank held by them at the 
date of retirement, and the 32d section of the act to increase and 
fix the military peace establishment of the United States, approved 
July 28, 1866 [-if 476], is herebyrepealed.-June 10, 1872, chap. 419. 

9 "Officers retired receive three-fourths of tho pay (salary and increase) to which 
under this law [Chap. xi.,~ 321) they would be entitled in the active service, but no 
increase can accrue after retirement."-Circular No. 73, P.-G. 0., 1870. 

"Hetired officers, and officers on leave of absence or waiting orders, are not entitled 
to medicines or medical attendance from the government, and no bills for such will be 
paid by the medical dep..rtment."-Circular No. 4, Surgeon-general's office, 1871. But 
they are entitled to purchase commissary stores from the subsistence department, upon 
the conditions prescribed for other officers. See Chap. ix., note 8. 



CHAPTER XVII. 

RECRUITING SERVICE. 

490. THE commissioned officers who shall be employed in the 
recruiting service,1 to keep up, by voluntary enlistments, the corps 
as aforesaid, shall be entitled to receive, for every effective, able
bodied citizen of the United States who shall be duly enlisted by 
them, for the term of five years, and mustered, of at least five feet 
six inches high, and between the ages of eighteen and thirty-five 
years, the sum of t.wo dollars.1' Provided nevertheless, That this 
regulation, so far as respects the height and age of the recruit, shall 
not extend to musicians, or to those soldiers who may re-enlist into 
the service.1b And provided also, That no person under the age of 
twenty-one years s~all be enlisted by any officer, or held in the 

1 The recruiting service is conducted hy the adjutant-general of the army, under the 
direction of the secretary of war; and officers on the general recruiting service are 
not to be ordered on any other duty, except from the adjutant-general's office.-Army 
Regulations, 1863. 

"The commanding-generals of the military departments in which the [recruiting] 
depots are located will designate the barracks to be. used by the recruits and officers on 
duty with them, which will not be changed in any change of commanders; and they 
will have the general supervision of their discipline, as well as command them when 
occasions require their service at the depots; but in no event will they remove recruits 
from the depots without orders from the headquarters of the army."-G. O. No. 46, 
A.-G. O., 1869. 

(a.) The payment of premiums was abolished by act of llfaroh 2, 1833; was revived 
under regulations of the war department, and again abolished, by act of August 3, 
1861. But see ~ 497 and note. 

(b.) Limitation as to height repealed in 1838 rn 494), and now determined by regu
lations. See note 4. 

"Hereafter none but unmarried men who are not Jess than five feet five inches in 
height will be enlisted into the army of the United States for any arm of the service. 
This regulation will not apply to men re-enlisting, to men enlisting in the regiments 
of the veteran reserve corps, or to men enlisting as musicians."-Circular, A.-G. 0., 
February 18, 1867. . 

(c.) "It is not desired to enlist married men, or those under size, except in special 
cases where company commanders desire to have old soldiers retained in their com
panies."-Adjutant-general, February IO, 1871. 
. lliarried men may be enlisted in the detachments of general service clerks at divi

sion and department headquarters.-Adjutant-general, July II, 1872. 
(d.) If a recruit, at the time of his enlistment, repre~ents himself to be a single 

man, the fact that he has a wife does not entitle him to a discharge, although the en
listment of married men be prohibited by Army Regulations.-Ex pa.rte Schmeid, 2 
Chicago Legal News, 186. 

(e.) "The particulars in the Regulations of the Army for the enrollment and enlist
ment of soldiers into the service of the United States are not essential to the validity 
of the contract of enlistment, where there has been an actual mustering into the ser

{ 231) 
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service of the United States, without the consent of his parent, or 
guardian, or master, first had and obtained, if any he have; and if 
any officer shall enlist any person contrary to the true intent and 
meaning of this act, for every such offense he shall forfeit and pay 
the amount of the bounty and clothing which the person so re
cruited may have received from the public, to be deducted out of 
the pay and emoluments of such officer.2-Sec. 11, March 16, 1802, 
chap. 9. 

491. It shall he lawful for any person, during the time he may 
be performing a tour of militia duty, to enlist in the regular army of 
the United States, and the recruiting officers are hereby authorized 
to enlist any such person, in the same manner, and under the same 
regulations, as if he were not performing- such militia duty; and 
every person who shall enlist, while performing a tom of militia 
duty as aforesaid, shall be thereby exonerated from serving the 
remainder of said tour; and the State to which he may belong shall 
not be required to furnish any other person to serve in his stead.
Sec. 6, January 20, 1813, chap. 12. 

492. That the several corps authorized by this act3 shall be sub-

vice of the United States, and service rendered by tlie •oldier under it; and a contract 
made under such circumstances is binding upon tbe soldier and the government, not
withstanding the omission of any formality prescribed for tbe enlistment of a rccruit."
Ex parte Stevens, 24 Law Reports, 205 • 

... • MINoRs.-Thcre have been conflicting decisions as to this second proviso. Some 
of tbe courts have held that it was repealed by the act of December IO, 1814; and on 
the other hand it has been decided that this prohibition is still in force, and that there
upon the courts have jurisdiction oie habeas corpus to discharge those enlisted contrary 
thereto. Similar provisions appeared in the acts of January 11, 1812, and January 29, 
1813, "for raising an additional military force;" and in the act of January 20, 1813, 
"for the more perfect organization of the army." The act of December IO, I814, re
pealed in express terms such legislation inconsistent therewith as was contained in 
the act last cited, and which it is therefore to be presumed was held to have super
seded similar claims in above section, But, whatever may have been the effect of 
intermediate legislation, we find that in fixing the "military peace establishment" the 
corps are to be recruited in the same manner, and with the same limitations, indicated 
above. (See, 492.) But whether above act is, or is not, in force, the discharge of 
minors under certain conditions bas been enjoined upon the secretary of war(,, 499, 
500); and the question of most interest is, what courts, if any, have the right to inquire 
into tbe legality of an enlistment, or other authority, by which persons are bel(i to 
military service or in military custody? See Appendix,, , 1009, IOU, 1028-1046 .. 

State courts have both exercised, and disclaimed, jurisdiction in the premi•es; in 
the majority of instances prior to 1858 asserting jurisdiction concurrent with the 
United States judiciary.-Hurd on Habeas Corpus, 164-202. 

The federal courts have uniformly held that State courts bawbo right to go behind & 

return to the writ, setting forth that the prisoner or soldier was held under or by color 
of the authority of the United States (see Appendix, , , I001-I046); but they ar_e n~t 
unanimous as to whether the sole and exclusive power of discharging for minority IB 
or is not vested in the secretary of war. See note 5 • 

.._ a Tha.t is, "the milita.ry peace establishment,'' which, as organized under thi_s act, 
consisted of the corps of engineers, one regiment of light a.rtillery, a corps of artillery, 
eight regiments of infantry, and one regiment of riflemen. For this organization, and 
the general staff retained therewith, see G. O., Adjutant and Inspector-general's 
Office, May 17, 1815. 
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ject to the Rules and Articles of War, be recruited in the same manner, 
and with the same limitations; and that officers, non-comniissioned 
officers, musicians, and privates shall be entitled to the same provi
sion for wounds and disabilities, the same provision for widows and 
children, and the same benefits and allowances in every respect, not 
inconsistent with the provisions of this act, as are authorized by 
the act of l\Iarcb 16, 1802, entitled "An act fixing the military peace 
establishment of the United States," and the act of April 12, 1808, 
entitled" An ·act to raise, for a limited time, an additional military 
force"; and that the bounty to the recruit, and compensation to the 
recruiting officer, shall be the same as are allowed by the aforesaid 
act of April 12, 1808.3•-Sec. 7, March 3, 1815;chap. 79. 

493. No person who has been convicted of any criminal offense 
shall be enlisted into the army of the United. States.-Sec. 6, March 
2, 1833, chap. 68. 

494. That so much of the 11th section of the act of March 
16, 1802, and so much of the 5th section of the act of April 12, 
1808, as fix the height of enlisted men at five feet six inches, be and 
the same are hereby repealed.'-Sec. 30, July 5, 1838, chap. 162. 

495. In all cases of enlistment and re-enlistment in the military 
service of the United States the prescribed oath of allegiance may 
be administered by any commissioned officer of the army.-Sec. 11, 
August 3, 1861, chap. 42. · 

496. That the 5th section of the act of September 28, 1850, 
providing for the discharge from the service of minors enlisted 
without the consent of their parents or guardians, be and the same 
hereby is repealed. Provided, That hereafter no person under the 
age of eighteen shall be mustered into the United States service, 
and the oath of enlistment taken by the recruit shall be conclusive 
as to his age.6-Sec. 2, February 13, 1862, chap. 25. 

. (a.) The whole of this section inserted because, besides its perpetuation of the pro
vmons of, 490, it continues in force various enactments cited elsewhere in this com
pilati_on, and referred hereto for support. 

' Smee the passage of this act the minimum height of recruits has been determined, 
according to the exigencies of the service, by instructions from the war department. 
During the war of the rebellion the standard fell to five feet. 

"The standard height of recruits for artillery and infantry will hereafter be five 
feet four inches, and upwards. This will not be applicable to musicians or to recruits 
for colored regiments, the present regu!.ttions for enlisting whom still remain in force.'' 
-Circular, A.-G. O., July 5, 1872. • 

"Until further orders no cavalry recruits will be enlisted who are less than five feet 
five inches or wore than five feet ten inches in height. This will not he applicable to 
mu~ic.ians or to recruits for colored cavalry regiment$, the present regulations for 
enhstmg whom still remain in force.''-Circular, A.-G. 0., December 23, 1872. 
' 6 In a note to the case of Captain Farrand (1 Abbott, 140) Judge Ballard remarks:1' I do not regard the act of 1862, or the act of 1864 [f 500], a• at all affecting the 

\ 16 
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497. That so much of the 9th section of the act approved 
August 3, 1861, entitled" An act for the better organization of the 
military establishment," as abolishes the premium paid for bringing 
aeccpted recruits to the rendezvous, be and the same is hereby 
reI_>ealed, and hereafter a premium of two dollars shall be paid to 
any citizen, non-commissioned officer, or soldier for such accepted 
recruit for the regular army [as] he may bring to the rendezvous.6 

And every soldier who hereafter enlists, either in the regular army 
or the volunteers, for three years, or during the war, may receive 
his first month's pay in advance, upon the mustering of his com
pany into the service of the United States, or after be shall have 
been mustered into and joined a regiment already in the service.
Joint Resolution, June 21, 1862. 

498. That any alien, of the age of twenty-one years and upwards, 
who has enlisted or shall enlist in the armies of the United States, 
either the regular or the volunteer forces, and has been or shall be 
hereafter honorably discharged, may be admitted to become a citizen 
of the United States, upon his petition, without any previous declara
tion of his intention to become a citizen of the United States, and 
that be shall not be required to prove more than one year's residence 
within the United States previous to his application to become such 
citizen; and that the court admitting such alien shall, in addition to 
such proof of residence and good moral character as is now provided 
by law, be satisfied by competent proof of such person Laving been 
honorably discharged from _the service of the United States as afore
said.-Sec. 21, July 11, 1862, chap. 200. 

jurisdi'.ction conferred by sec. 14 of the act of 1789 [, 908] on judges of the .United 
States to issue writs of habeas corpus. I think they st.ill have the right to inquire 
into the cause of commitment of any one who is in custody under or by color or the 
authority of the United States. I regard the act of 1862 as simply furnishing a rule 
of evidence. I treat the •oath of enlistment' as nothing but evidence-conclusive 
evidence, it is true, hut still only evidence. • • • I dissent from the opinion ren
dered in the matter of Riley [l Benedict, 408] so far as it denies the jurisdiction of 
the federal courts and judges in cases of this kind.'' 

(a.) The oath of enlistment held to be conclusive on the court, in Uilited Statesv. T~y
lor, 20 Legal Intelligencer, 284; ex parte Conley, 24 ibid., 21; ex parte Cline, 1 Bened10t, 
3:)8; ex parte Stokes, ibid., 341; and ex parte Riley, ibid., 408. Contra, United State• v. 
Wright, 5 Philadelphia, 2116. . 

.,-- ( b.) The power to discharge a minor enlisted in violation of the acts of Congress is 
exclusively in the secretary of war; the courts are without jurisdiction.-Ex parte 
Riley, 1 Benedict, 408; ex parte Hamilton, ibid., 455. . 

{_~ (c.) A prisoner of war, paroled by the enemy, though a minor, is not entitled to h.1s 
discharge from the army until exchanged.-United States v. Wright, 5 Philadelphia 
.Reports, 2!19. 

6 "The premium of two dollars will hereafter not be paid to a recruit who presents 
himself, but will continue to be po.id [out of the recruiting fund] to any citizen, non

.commissioned officer, or soldier, for each accepted recruit that he may bring to th.e 
rendezvous.''-Circular No. 2!, A.-G. O., 1866. But payments are suspended until 
further orders, by Circular, February 11, 1868, ibid. · 
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499. The secretary of war may order the discharge of all persons 
in the military service who are under the age of eighteen years at the 
time of the application for their discharge, when it shall appear upon 
due proof that such persons are in the service without the consent, 
either express or implied, of their parents or guardians. And provided 
further, That such persons, their parents, or guardians, shall first 
repay to the government and to the State and local authorities all 
bounties and advance pay which may have been. paid to them, any
thing in the act to which this is an amendment to the contrary not
withstanding.-Sec. 20, :February 20, 1864, chap. 13. 

500. The 20th section of the act entitled "An act to amend 
an act entitled an act for enrolling and calling out the national 
forces, and for other purposes," approved February 24, 1864, shall 
be construed to mean that the secretary of war shall discharge 
minors under the age of eighteen years under the circumstances 
and on the conditions prescribed in said section ;7 and hereafter, if 
any officer of the United States shall knowingly enlist or muster 
into the military service any person under the age of sixteen years 

) 7 "Applications for discharge of minors (to entitle them to receive the favorable 
/consideration of this department) under the above acts [,[ , 496, 499, 500] must be
Iaccompanied by the following evidence of minority, viz.: Affidavits of the surviving 
'parents, with those of at least two other respectable 1iersuus (all to be signed and 
sworn to before a magistrate competent to administer oaths, whose authority to admin
ister oaths shall be officially certified, and with proper revenue stamps), setting forth: 
1st. The day, month, and year in which the suluier whose discharge is applied for was 
born. 2d. The place of his birth. 3d. The place where he enlisted. 4th. The date 
of his enlistment. 5th. The name of the officer or person that enlisted him. 6th. 
The amou11t of bounty money and advanced P"Y received by the person enlisted; and 
fully establishing, by the oath of the parent or guardian, the fact th!l.t hii enlisted 
without the consent, either express or implied, of his parent or guardian, with full 
particulars. If possible, the certificate of a judge of the Uniteu States, State, or 
county courts, a pro1•ost-m!l.rshal, postmaster, or other civil or military officer, showing 
that they are acquainted with the parties or facts of the case, and vouch for the reliability 
of the representations maue by the !l.pplicants !l.nd petitioners, and that the soldier on 
whose behalf the application is made was unuer eighteen years of age at the time of 
the application for his discharge, should accompany the affidavit. The !l.pplication 
must be accompanied with an actual te_nder of the bounty and advanced pay received. 
The money must be deposited to the cre'dit of the United States, with !l.ny of the officers 
authorized to receive commutation money, and receipts taken. The money must 11ot 
be sent to this department, but the receipts as above. 

"I have the honor, also, to inform you that if it is ascertained that the minor is 
undergoing sentence, or is awaiting trial under charges, this department will not in
terfere with the administration of justice, nor proceed to discharge such minor, until 
the expiration of his sentence, or his trial and punishment if found guilty: With a 
y1ew to settle this point, final action will be deferreu until a report from the command-
1~g. officer of the soldier has been received, showing the facts required above, and 
g1vrng in addition the amount of bounties received by the soldier from the United 
:States, State, and local authorities."-Adjutant-general, October 31, 1866 • 

."The duty of the secretary of war being mandatory, on compliance of the applicant 
with _the statutes, courts of law c!l.n no longer take cognizance, with propriety, of 
questions affecting the validity of an enlistment founded upon the minority of a 
recruit."-Cases cited in re Ha,.,·i119ton, and Severy, United States Circuit Court (~lajne); 
Error to District Court, 111ajor llarr, of counsel. See also note I>. 
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with or without the consent of his parent or guardian, such person 
so enlisted or recruited shall be immediately discharged upon repay
ment of all bounties received; and such recruiting or mustering 
officer, who shall knowingly enlist any person under sixteen years 
of age, shall be dismissed the service, with forfeiture of all pay and 
allowances, and shall be subject to such further punishment as a 
court-martial may direct.8-Sec. 5, July 4, 18{)4, chap. 23i. 

501. Any officer who shall muster into the military or naval ser
vice of the United States any deserter from said service, or insane 
person, or person in a condition of intoxication, or any minor be
tween the ages of sixteen and eighteen years,8" without the consent 
of his parents or guardian, or any minor under the age of sixteen 
years, knowing him to be such, shall, upon-conviction by any court
martial, be dishonorably dismissed the service of the United States. 
-Sec. 18, March 3, 1865, chap. 79. 

502. All enlistments into the army shall hereafter be for the 
term of five years for cavalry, and three years for artillery and in
fantry ;9 and recruits may at all times be collected at the general 
rendezvous, in addition to the number required to fill to the min
imum all the regiments of the army, provided that such recruits 
shall not exceed in the aggregate three thousand men.10 It shall be 
competent to enlist men for the service who have been wounded in 
the line of their duty while serving in the army of the U11ited 
States, provided it shall be found, on medical inspection, that by 
such wounds they are not unfitted for efficiency in garrison or other 
light duties, and such men when enlisted shall be assigned to ser
vice exclusively in the regiments of the veteran reserve corps.11



Sec. 8, July 28, 1866, chap. 299. 
·503. Hereafter the term of enlistment shall be five years.9



Sec. 4, March 3, 1869, chap. 124. 

8 "Hereafter, boys under the age of twenty-one will not be enlisted except for the 
purpose of learning music, and then only under authority from the superintendent of 
recruiting service, or the adjutant-general of the army, after the written consent of 
the parent, guardian, or master has been obtained. In cases where there is neitb~r 
par~nt, guardian, nor master, no enlistment will be made. In case of every recruit 
rejected or discharged on account of minority, whose enlistment has been made in 
violation of the above, recommendation will he made that the expenses incurred by 
the government for such enlistment be stopped from the pay of the officer making it." 
-Circular, A.-G. 0., January 31, 1867. See also note 1 a. 

(a.) See also , , 505, 506. · 
9 See, 50:3. No discretion is conferred upon the executive department to enlist 

men for any other term than that established by Iaw.-4 Opinions, 537. 
10 See , 504, and notes thereto. 
11 Jtegiments of veteran reserves discontinued in consolidation of the infantry under 

act of March 3, 1869. 
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504. That the President be and be is hereby authorized and 
directed, on or before the 1st day of July, 1871, to reduce the 
number of enlisted men in the army to thirty tbousand,12 and there
after there shall be no more than thirty thousand enlisted men in 
the army at any one time, unless otherwise authorized by law.
Sec. 2, July 15, 1870, chap. 294. 

505. That no person under the age of twenty-one years shall 
be enlisted or mustered into the military service of the United States 

12 Under the foregoing act the following will be the table of organization of the 
army from and after July I, l 871: 
Enlisted men of Engineers (but see Chap. xii., note 3 b) .•.••.••.•••••.••••••••.•.... 301 
Enlisted men of Ordnance ................................................: ................... . 475 
Ordnance Sergeants at Posts ................................................................. . 200 
Military Academy Band ........................................................................ 24 
60 enlisted men per company, for 55 companies of Artillery ...................... .. 3,300 
84 enlisted men per battery, for 5 batteries Light Artillery ........................ . 420 
84 enlisted men per company, for 120 companies Cavalry .......................... . 10,080 
60 enlisted men per company, for 250 companies Infantry .......................... 15,000 
Non-commissioned staff of regiments .................................................... . 200 

30,000 

The J;lon-eommissioned staff of regiments are computed as follows: 

Sergeant-majors........................................................................................ 40 

Quartermaster Sergean ts .. ....... .. .... ......... ......... ...... ...... ......... ...... .......... ...... 40 

Chief Musicians ...... ......... ......... ...... ...... ...... ...... ......... ......... ......... ............ 40 

Principal Musicians of Artillery and Infantry............................................... 60 

Saddler Sergeants of Cavalry...................................................................... IO 

Chief Trumpeters of Cani.lry ..............................................;........ ................ 10 


200 

The rate of enlisted men per company is to include non-commissioned officers and 
all other grades.-G. 0. No. 23, A.-G. 0., 1871. 

(a.) The hospital stewards are authorized by law in excess of the 30,000 enlisted 
men.-Adjutant-general, April 18, 1871. 

(b.) Any captain of a company is empowered to enlist for his own company, pro
vided it is not already at the maximum strength, and in such cases no order, either 
post or regimental, is necessary for assignment of the men.-Adjutant-general, No
vember 4, 1870. 

(c.) DETACHMENTS OF GENERAL SERVICE Cr.ERKs-not exceeding ten men at each geo
graphical division or department headquarters-are kept up by enlistments or trans
fers from companies under direction of the commanding general. The men enlisted 
for or transferred to these detachments may be discharged or transferred to companies 
at discretion of the commanding general.-G. 0. No. 92, A.-G. 0., 1868, and No. 30, 
186~. 

(d.) REGIMENTAL RECRUITING 'SERVICE is conducted in the manner prescribed by 
Army Regulations for the general service. 

"Ji!very commander of a regiment is the superintendent of the recruiting service 
for his regiment, and will endeavor to keep it up to its establishment; for which pur
pose he will obtain the necessary funds, clothing, etc., by requisition on the adjutant
general." 

"At every station occupied by his regiment, or any part of it, the colonel will desig
na:e a suitable officer to attend to the recruiting duties, which selection will not 
reh_eve such officer from his company or other ordinary duties. The officer thus 
des1g_nated will be kept constantly furnished with funds, and, when necessary, with 
clothing and camp equipage." 

"The regimental recruiting officer will, with the approbation of the commanding 
officer of the station, enlist all suitable men. lle will be governed, in rendering his 
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without the written consent of his parents or guardians.13 Provided, 
That such minor shall have such parents or guardians entitled to 
his custody and control.-Sec. 1, May 15, 1872, chap. 162. 

506. That in case any officer knowingly violates the provisions 
of this act by the enlistment or muster of a minor, he shall be liable 
to be arrested and tried by a court-martial, and, upon conviction, 
shall be dismissed from the service, or suffer such other punishment 
as such court may direct.-Sec. 2, ibid. 

accounts and returns, by the rules prescribed for the general service; and, when leav
ing a post, will turn over the funds in his hands to the senior company officer of his 
regiment present, unless some other be appointed to receive them.-,, 985-988, 
Army Regulations, 1863. 

13 Enlistment of minors under sixteen, with or without the consent of parents or 
guardians, prohibited. See , , 500, 501. 
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RANK AND OOllHfAND, AR~JIY CORPS, DIVI

SIONS, AND BRIGADES. 


RANK AND COMMAND. 

510. IF, npon marches, guards, or in quarters, different corps of 
the army shall happen to join, or do duty together, the officer highest 
in rank of the line ot' the army, marine corps, or militia, by commis
sion,1 there on duty or in quarters, shall command the whole, and 

l COMMAND.-The following extracts from General Orders No. 51, series of 1851, from· 
the war department, give the executive interpretation of this· article: 

"The interpretation of this act bas long been a subject of controversy. The diffi
culty arises from the vague and uncertain meaning· of the words 'lfoe of tlie army, 
which neither in the English service (from which most of our military terms are 
borrowed) nor in our own have a well-defined and invariable meaning. By •ome 
they are understood to designate the regular army as distinguished from the militia; 
by others, as meant to di•criminate between officers by ordinary commissions and those 
by brevet [but see~ 514]; and fin&lly, by others, to designate &II officers not belong
ing to the staff. [See note 2, Chap. xix.] The question is not without difficulty, and 
it is surprising that Congress should not long since have settled, by some explanatory 
law, a question which h&s been so fruitful a source of controversy and embarrassment 
in the service.'' 

"The President has maturely considered the question, and finds himself compelled 
to differ from some for whose opinions he entertains a very high respect. His opinion 
is, that, although these words may sometimes be used in a different sense (to be de
termined by the context and subject-m&tter), in the 62d Article of W&r they are used 
to designate those officers of the army who do not belong to the staff, in contradistinctiun 
to those who do, and that the article intended, in the case contemplated by it, to con
fer the command exclusively on the former. The reasons which have brought him tu 
this conclusion are briefly these: 

"1st. It is a well-settled rule of interpretation that in the construction of statute• 
~ords of doubtful or ambiguous meaning are to be understood in their usual accepta
hon. Now it must be admitted that, in common parlance, both in and out of the army, 
the words 'line' and 'staff' are generally used as correlative terms. 

"2d. Another rule of construction is, that the same word ought not to be nnderstood, 
when it can be avoided, in two different senses in different laws on the sume subject, 
and especially in different parts of the same Jaw. Now, in another article (74) of this 
same law, the words' line and staff of the army' are clearly used as correlative nnd 
cont.radistinctive terms." [See Chap. xxii.,, 649.] "The same remark applies to 
almost every case in which the words 'line' and 'st1tff' occur in acts of Congress.••• 
There are many other instances in which the words are so employed, but I have selected 
these as the must striking. On the other hand, I find but one act of Congress in which 
the words 'line of the army' have been employed to designate the regular army in con
tradistinction to the militia, and none in which they have been manifestly nsed as 
contradistincti ve of brevet.'" [Ilut the term "lineal rank" bas since been used clearly 
as contradistinctive to brevet nrnk. See~ 515.] 

"In the discussion which took place in 1828 relative to ordinary rank and rank hy 
brernt, the then secretary of war says: 'Rank in the line of the army or lineal rank, 

( 23~) 
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give orders for what is needful to the service, unless otherwise 
specially directed by the President of the United States, according 
to the nature of the case.-62d Article of War, April 10, 1806. 

&S uuderstood by the President, is npplic&ble to the existing org&nizntion of that por
tion only of the army which is intended for field operations, or the exertion of physical 
force against an enemy, It is commonly used in contradistinction to the staff,' etc. 
Ile then goes on to show that in the 62d Article it has another meaning.-House Doc. 
58, 20th Congress, 2d Session, p. 13. In the same discussion, Mr. Drayton, as chair
man of the committee on military affairs of the House of Representatives, expresses 
the same opinion. He says: 'Rank in the line of the army is conceived to be rank in 
a milit:iry body especially organized for the exertion of physical force, or in other 
words, for combating an enemy; and an officer in such a body has a direct and para
mount command over the troops whict1 compose it. The expressions, rank in the line 
of the army, rank in the line, lineal rank, are _generally used i11 contradistinction to 
•ta.If appointments.' He adds: 'and to rank which confers upon officers only an occa
sional right to command, including brevet officers,' etc._ Thus we see that, while both 
these gentlemen admit that these words, in their proper and usual significance, are 
employed to distinguish the combatant from the staff or non-combatant portions of 
the army, they nevertheless say that, in the article in question, it also means some
thing else, though they do not agree what that something else is. The question under 
discussion in that case was different from the one now presented. In that case it was 
a question between ordinary rank and brevet rank: in the present, between lin•al 
rank and staff rnnk. The President has no wish whatever to controvert the correct
ness of this decision of the former question, but he cannot entirely concur in all the 
reasoning on which it is founded.'' [The decision referred to is published in G. 0. 
No. 54, A .. G. 0., 1829.] 
"~d. If Congress had meant by these words to discriminnte between officers of 

the regular army and those of the militia, or between officers by brevet and by 
ordinary commission, it is to be presumed that they would have employed those 
terms respectively which are unequivocal, and are usually employed to express those 
ideas. 

"4th. If we look at the policy of the Jaw, we can discover no reasons of expediency 
which compel us to depart from the plain and ordinary import of the terms; on the 
contrary, we may suppose strong reasons why it may have been deemed proper, in 
the case rc·ferred to by the article, to exclude officers of the staff from command. In 
the lint place, the command of troops might frequently interfere with their appro
priate duties, and thereby occasion serious embarrassment to the service. In the next 
place. the officers of some of the staff corps are not quiilified by their habits and educa
tion for the command of troops; and although others are so qualified, it arises from 
the fact that (by laws passed long subsequently to the article in question) the officers 
of the corps to which they belong are required to be appointe<i from the line of the 
army. Lastly, officers of the staff corps seldom have troops of their own corps serving 
under their command, and if the words 'officers of the line' are understood to apply to 
them, the effect would often be to give them command over the officers and men of all 
the other corps when not a man of their own was present-an anomaly always to be 
11 voi <led where it is possible to do so. 

"5th. It is worthy of observation that article 25, of the first 'rules and articles' 
enitcted by Congress for the government of the army, corresponds with Article 62 
of the present Rules and Articles, except that the words "of the line of the army' o.re 
nut contained in it. It is evident, therefore, that these words were inserted inten
tiunaJly with a view to a change in the law, and it is probable that some inconvenience 
bad arisen from conferring command indiscriminately on officers of the line or the staff, 
and had suggested the necessity of this change. . . 

"It is contended, however, that sec. 10 of the act of 1795 enumerates the major
genernl and brigadier-general as among the staff officers, and that this construction 
of the article would exclude them from command, which would be an absurdity. No 
such consequen_ce would, however, follow. The article in question was obdously de
si-gned to meet tho case (of not unfrequent occurrence) where officers of different corps 
of the army meet together, with no officer among them who does not belong exclu
sively to a corps. In such a case, there being no common •t1perior, in the absence of 
some express provision conferring the power, no officer, merely of a corps, would ha:e 
the right to command any corps but his own; to obviate this difficulty, the article JO 
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511. All officers serving by commission from the authority of any 
particular State,2 shall, on all detachments, courts-martial, or other 
duty, wherein they may be employed in conjunction with the regular 
forces of the United States, take rank next after all officers of the 
like grade in said regular forces, notwithstanding the commissions 
of such militia or State officers may be elder than the commissions 
of the officers of the regular forces of the United States.-98th Article 
of War, April 10, 1806. 

512. That and a resolution entitled "A resolution 
to authorize the President to assign the command of troops in the 
same field or department to officers of the same grade without regard 
to seniority," approved April 4, 1862, be and the same are hereby 
repealed.8-Sec. 5, July 13, 1866, chap. 176. 

513. 'l'hat the 6lst article of "An act for establishing rules and 
articles for the government of the armies of the United States," 
apprnved April 10, 1806, be and the same is hereby repealed.'
Sec. 1, March I, 1869, chap. 52. 

effect' provides that, in such an event, the officer of the line, highest in rank, shall com
mand the rest. But if there he a major-general or brigadier-general present, the case 
contemplated by the nrticle does not exist. No question can arise as to the right of 
command, because the general officer, not belonging to any particular corps. takes the 
command by virtue of the general rule which assigns the command to the officer high
est in rnnk." 

(a.) The Army Regulations of 1813 precluded discnssion npon this subject by de
claring (p. 179) that "in all cases in which command shall not have been specially 
given, the eldest officer, whether of cavalry, of artillery, or of infantry, will command;" 
and (p. 180) that" brevet rank gives no precedence nor command, except on detach
ments; nor shall persons having such rank OIJ!y be included in the roster of officers 
for any other duty than that performed by detachments, and to which they shall be 
specially assigned." 

(b.) The rank referred to in the Articles of War(~~ 510, 511, 632, 653) is that by 
commission. Query as to the extent to which precedence and command accompany 
temporary or local rank created simply by an assignment from the President, or by 
the appointment of a general officer? . 

( c.) Officers of the MEDICAL and PAY DEPARTMENTS are, by express terms of the 
laws, first conferring upon them military rank, debarred from" command in the line 
or other staff departments." See Chap. x., 'l[ 284, and Chap. xi., 'lf 317. 

For the status of the CORPS OF ENGINEERS, in connection with the 62d Article of 
War, see Chap. xii., 'lf 376 and note 1 b, c; and for status of the ORDNANCE DEPART
MENT see Chap. xiii., 'lf 407, note 1 b, and note 9. 

2 But officers of volunteer forces, though serving under State commissions, are, when 
mustered into the service of the United States, upon the same footing as to rank, etc., 
as regular officers. See~ 'l[ 519, 520. 

8 The resolution thus repealed provided:" That whenever military operations may 
require the presence of two or more officers of the same grade in the same field or de
partment, the President may assign the command of the forces in such field or depart
ment, without regard to seniority of rank.'' 

~fficers of the regular army, and of volunteers in the service of the United States, 
berng now upon an equal footing as to rank, etc., seniority of rank can only b~ d.is
~egarded as between them and the officers of militia-of like grades. But superionty 
in grade can only be disregarded in the temporary emergencies provided for in the 
27th Article of War. See Chap. xxiii., 'lf 747. 
~That artiele of war provided that: "Officers having brevets, or commissions of a 

prior date to those of the regiment in which they serve, may take place in courts
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514. Brevet rank shall not entitle an officer to precedence or com
mand except by special assignment Of the President,'• but such as
signment shall not entitle any officer to additional pay or allowance. 
-Sec. 1, l\farch 3, 1869, chap. 124. 

515. The relative rank between officers of the navy and the army 
shall be as follows, lineal rank only to be considered :5 

Rear-admirals with major-generals. 
Commodores with brigadier-generals. 
Captains with colonels. , 
Commanders with lieutenant-colonels. 
Lieutenant-commanders with majors. 
Lieutenants with captains. 
:Masters with first lieutenants. 
Ens~gns with second lieutenants.-Sec. 13, July 16, 1862, chap. 

183. 
516. The relative rank between officers of the navy and army on 

the retired list shall be the same as on the active list.-Sec. 20, July 
16, 1862, chap. 183. 

517. The officers of the marine corps shall be, in relation to rank, 
on the same footing as officers of similar grades in the army.6-Sec. 
4, June 30, 1834, chap. 132. 

518. All officers who have served during the rebellion as volun
. teers in the armies of the United States, and who have been or may 
hereafter be honorably mustered out of the volunteer service, shall be 
entitled to bear the official title, and upon occasions of ceremony to 

· wear the uniform of the highest grade they have held by brevet or 

martial and on detachments, when composed of different corps, according to the ranks 
given them in their brevets or dates of their former commissions; bnt in the regiment, 
troop, or company to which sncb officers belong, they shall do duty and take rank both 
in courts-martial and on detachments which shall be composed of their own corps, 
according to the commissions by which they are mustered in the said corps." 

(a.) No officer to wear any other than the uniform of bis actual rank, nor to be ad
dressed officially by bis brevet title. See Chap. xix.,~ 551. 

0 The act of December 21, 1864, provides for a vice-admiral "whose relative rank 
with officers of the army shall be that of lieutenant-general of the army." 

The relative rank of the admiral with army officers bas not been determined by law. 
Officers of the revenue cutter service, when serving as part of the navy, are entitled 

to relative rank as follows: captains, with and next after lieutenants commanding in 
the navy; first lieutenants, with and next after lieutenants in the navy; second lieu
tenants, with and next after masters in line in the navy; third lieutenants, with and 
next after passed midshipmen in the navy.-Sec. 4, :February 4, 1863. 

6 Under act of July 11, 1798, the marine corps "shall, at any time, be liable to do 
duty in the forts and garrisons of the United States, on the sea-coast, or any other 
duty on shore, as the President, at his discretion, she.II direct." When serving with 
the army they are subject to the Rules and Articles of War (see ~ ~ 954, 955; and 
under the 68tb Article of War they may be associated on courts-martial with army 
officers; "and, in such cases, the orders of the senior officer of either corps, who may 
be present and duly authorized, shall be received and obeyed.'' See, 637. 
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other commissions in the volunteer service. In case of officers of 
the regular army, the volunteer rank shall be entered upon the official 
Army Register.7 Provided, That these privileges shall not entitle 
any officer to command, pay, or emolurnents.-Sec. 34, July 28, 1866, 
chap. 299. 

519. In computing the length of service of any office\' of the army, 
in order to determine what allowance and payment of additional or 
longevity rations be is entitled to, and also in fixing the relative rank 
to be given to an officer as between himself and others having the 
same grade and date of appointment and commission, there shall be 
taken into account and credited to such officer whatever time be 
may have actually served, whether continuou.sly or at different 
periods, as a commissioned officer of the United States, either in 
the regular army, or, since the 19th day of April, 1861, in the volun
teer service, either under appointment or commission from the 
governor of a State or from the President of the United States; and 
the provision herein contained as to relative rank shall apply to all 
appointments that have already been made under the "act to fix the 
military peace establishment of the United States," approved July 
28, 1866.-Sec. 1, March 2, 1867, chap. 159. 

520. In all matters relating to pay, allowances, rank, duties, 
privileges, and rights of officers and soldiers of the army of the 
United States, the same rules and regulations shall apply without 
distinction for such time as they may be or have been in the service, 
alike to those who belong permanently to that service and to those 
who, as volunteers, may be or have been commissioned or mustered 
into the military service under the laws of the United States for a 
limited period.8 But nothing in this act shall be construed as affect
ing or in any way relating to the militia of the several States when 
called into the service of the United States.-Sec. 2, ibid. 

521. Excepting- the ordnance storekeeper and paymaster at the 
Springfield Armory, who has the rank, pay, and allowances of a 

7 Under sec. 29 of same act, providing "that, in construing this act, officers who 
have heretofore been a.ppointed or commissioned to serve with the United States colored 
troops shall be deemed and held to be officers of volunteers; and officers of the regular 
army who have also held commissions as officers of volunteers, or have commanded 
volunteers, shall not on that account be held to be volunteers under the provisions of 
this ~ct," the war department decides that this section does not apply to officers while 
holdmg commissions in the regular army, except that their volunteer rank shall be 
entered upon the Army Register.-G. O. No. 78, A.-G. 0., 1867. . 

No officer shall be addressed in orders or official communications by any title other 
than that of his actual rank. See Chap. xix.,~ 550. 

8• The act of February 24, 1814, enacted: "That the officers of the corps of voluntee~s 
which shall be taken into service shall rank, according to grade and the dates of their 
commissions or appointments, with other officers of the army." 
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major of cavalry, all storekeepers of the army shall hereafter have the 
rank, pay, and allowances of captains of cavalry.-Sec. 7, .March 2, 
1867, chap. 145. 

ARl\IY CORPS. 

522. That the President be and he is hereby9 authorized to estab· 
lish and organize army corps according to his discretion.9•-Sec. 9, 
July 17, 1862, chap. 201. 

523. Each army corps shall have the following officers, and no 
more, attached thereto, who shall constitute the staff of the com
mander thereof:10 one assistant adjutant-general, one quartermaster, 

9 AmrY ConPs.-No legislation was necessary to authorize the establishment of army 
corps, of two or more divisions; or of armies, of two or more army corps; or for the 
further subdivision of armies into "wings" or "grand divisions." These are simply 
executive organizations, for war purposes, of the military forces of the state. Army 
corps are expressly recognized in the Army Regulations of 1825 (,, 430, 432), again 
in the Regulations of 1841 (,, 383, 387), and in those of 1847 (, 668); but in the 
edition of 1861 it is declared that "the formation by divisions is the basis of the 
organization and administration of armies in the field." 

(a.) In time of peace our army has been habitually distributed into geographical 
commands, styled respectively military divisions, departments, and districts-the 
"districts," as organized prior to 1815, corresponding to tbe commands now designated 
as "departments." These divisions and departments can be established only by the 
President; but, within their respective departments, commanding generals have from 
time to time grouped adjacent posts into temporary commands, now known as districts. 

(b.) MILITARY DivISI0"1S, each embracing two or more departments, have obtained 
from May 17, 1815, to June 1, 1821; from May 19, 1837, to July 12, 1842; from April 
20, 1844, to October 31, 1853; from July 25, to August 17, 1861; and since October 13, 
1863. 

(c.) DEPARTMENT ORGANIZATIONS have been continuous since 1815. 
(d.) FIVE MILITARY DISTRICTS were established in the Southern States, as a means 

toward their reconstruction, by act of March 2, 1867, chap. 153. 
(e.) TRE STAFF OF DIVISION AND DEPARTllEC'IT CmrnANDERS will be limited to
lst. One assistant adjutant-general, or an officer to act in that capacity if none be 

assigned. 
2d. The authorized number of aides-de-camp, of the commander's grade. 
3d. One medical director, who shall also perform the duties of attending surgeon of 

the post where the headquarters of the commander is established. 
4th. An officer of the quartermaster and one of the subsistence departments may be. 

designated as chiefs of those dep•utments at any headquarters, provided they also 
perform depot or purchasing duties; but no additional officer will be allowed for that 
purpose without special authority, 

5th. An officer of the pay department may be designated as chief paymaster, pro
vided he also makes his proportion of the payments within the command. 

6th. When an officer of engineers or of ordnance is required temporarily for a 
specific duty on the staff of a division or department commander, he will be announced 
as such in orders from the adjutant-general's office, and will only be relieved or trans
ferred by similar orders. 

7th. Officers belonging to the inspector's or judge-advocate's departments who have 
heretofore been assigned from the adjutant-general's office, will continue as assigned; 
but no additional line officers will be allowed for the duties of those departments.
G. O. No. 7, A.-G. 0., 1871. 

10 "The assistant adjutant-general, quartermaster, commissary of subsistence, and 
inspector-general for each army corps, once assigned lrom the war department, will 
remain permanently attached to their respective corps without regard to the move
ments of corps commanders, 1111less otherwise assigned by the President." 

"The aides-de-camp authorized for corps commanders may accompany the generals 
for whom they were appointed in their changes of duty or station, except when assigned 
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one commissary of subsistence, and one assistant inspector-general, 
who shall bear respectively the rank of lieutenant-colonel, and who 
shall be assigned from the army or volunteer force by the President. 
.Also, three aides-de-camp, one to bear the rank of major, and two to 
bear the rank of captain, to be appointed by the President, by and 
with the advice and consent of the Senate, upon the recommendation 
of the commander of the army corps. The senior officer of artillery 
in each army corps shall, in addition to his other duties, act as chief 
of artillery and ordnance at the headquarters of the corps.-Sec. 10, 
July 17, 1862, chap. 201. 

524. .All persons who have served as officers, non-commissioned 
officers, privates, or other enlisted men, in the regular army, volun
teers, or militia forces of the United States, during the war of the 
rebellion, and have been honorably discharged from the service, or 
still remain in the same, shall be entitled to wear, on occasions of 
ceremony, the distinctive army badge ordered for or adopted by the 
army corps and division, respectively, in which they served.-Joint 
Resolution, July 25, 1868. 

DIVISIONS AND BRIGADES• . 
525. In the ordinary arrangement of the army, two regiments 

of infantry, or cavalry, shall constitute a brigade, and shall be com
manded by a brigadier-general; two brigades, a division, and shall 
be commanded by a major-general. Provided always, That it shall 
be in the discretion of the commanding general to vary this dispo
sition, whenever he shall judge it proper.11-Sec. 8, l\farch 3, 1799, 
chap. 48. 

to a command inferior to an army corps; then their appointments will be revoked, and 
they will fall back upon the commission previously held."-G. 0. No. 212, A.-G. O., 
1862. 

"All officers other than aides-de-camp in the corps staff are assigned and relieved 
by orders from the war department. These orderd determine the question as to their 
right to pay."-Secretary of War, by Col. Hardie, September 15, 1863. 

For rank and pay of medical director see Chap. x., ~ 287, and note thereto. 
u By act of March 3, 1847, the troops raised for the Mexican war were to be organ

ized into brigades, of not less than three regiments, and divisions of not less than 
two brigades each; and by act of July 22, 1861, the volunteer forces were to be organ
ized into brigades of four or more regiments, and divisions of three or more brigades 
each. 

Brigades and divisions not organized jn the army in time of peace: see note 9 a. 
For organization of brigades anJ divisions in the militia. see Chap. xxv., 'j 'j 783, 

784. 



CHAPTER XIX. 

APPOINT:AIENTS, PRONOTIONS, BREVETS, CERTI
FICATES OF ]fERIT, AND ]IEDALS OF HONOR. 

APPOINT.MENTS.1 

530. OFFICERS taken from the line, and- transferred to the staff, 
shall rccei \'e only the pay and emoluments attached to the rank in the 
staff; lnit their transfer shall be without prejudice to their rank and 
promotion in the line according to their said rank and seniority; 
which promotion shall take place according to usage, in the same 

1 APPOINTI~G PowEn.-In the absence of statutory restrictions, the President's power 
to appoint aud promote, either in the line or staff or the army, is nat confined to selec
tions from any class or grade. Congress, however, has established uniform rules for 
promotion (see ~Ii[ 539, 540), and in several instances has prescribed the classes from 
which selections must be made in appointing to original or other vacancies. For ex
ample: the genernl to be selected from officers in military service(~ 195); the lieu
tenant-general, from the grade of major-general (~f 197); and, in the reorganization 
of 1866, a proportion of the original vacancies created by the act of July 28, of that 
year, to be filled by selections from the volunteer forces•. See also the act of April 12, 
1808, which required that every comµ1issioned officer to be appointed in the additional 
forces thereby authorized should be a "citizen of the United States;" and the acts 
cited in note 15. 

In 1822 President Monroe, in a message referring to the army reduction under act 
of 1821, claimed "that in filling original vacancies, that is, offices newly created, it is 
my opinion that Congress has no right under the Constitution to interpose any re
straint, hy law, on the power granted to the President, so as to prevent his making a 
free election for these offices from the whole body of his fellow-citizens.'' The Senate, 
however, disagreed to his doctrine, and contended that as Congress possessed the 
power to make rules and regulations for the land and naval forces, they had a right 
to make any which they thought would promote the public service; tluit such power 
had been exercised from the foundation of the government in respect to the army and 
navy; that Congress had a right to establish rules for appointments and promotions; 
that every promotion is a new appointment, and is submitted to the Senate for con
firmation; that Congress, in all reductions of the army, had fixed the rules for such 
reductions; and that no executive had hitherto denied their rightful power so to do, or 
had hesitated to execute such rules as Congress had prescribed.-Scrgeant on the Con
stitution, chaps. 2g, 31. 

Seo CoNSTITIJTION OF THE UJSJTED STATES (Art. ii., sec. 2, clauses 2 and 3; sec. 3; 
and note 6 ), Chap. i. . 

(a.) "'HAT CO>;STITGTES A~ APPOINTMENT? In answer to this query, citations are 
made from decisions of the Supreme Court, as follows: 

(Case of Marbnry v. 1lladiao11.) "Some point of time must he taken when the power 
of the executive over an officer, not removable at his will, must cease. That point of 
time must Le when the constitutional power of appointment has been exercised. And 
this power has been exercise<l when the last act, required from the person pos,essing 
the power, has been performed. This last act is the signature of the commission. The 
transmission of the commission is the sole act of the officer to whom that duty is as· 

( 246) 
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manner as if they had not been thus transferred.1h-Sec. 3, March 
3, 1813, chap. 52. 

531. The several officers of the staff shall, respectively, receive 
the pay and emoluments, and retain all the privileges, secured to 
the staff of the army, by the act of March 3, 1813, and not incom
patible with the provisions of this act.-Sec. 9, April 24, 1816, 
chap. 69. 

532. Hereafter, the staff of the army2 may be taken from the 

signed, and may be accelerated or retarded by circumstances which can ha Ye no influ
ence on the appointment." · 

"If the transmission of a commission be not necessary to give validity to an appoint
ment, still less is its acceptance. The appointment is the sole act of the President; 
the acceptance is the sole act of the officer, and is, in plain common sense, posterior 
to tho appointment. As he may resign, so may he refuse to accept; hut neither the 
one nor the other is capable of rendering the appointment a nonentity. A commis
sion bears date, and the salary of the officer commences from his appointment; not 
from the transmission or acceptance of his commission. 'Vhen a person, appointed to 
any office, refuses to accept, the •uccessor is nominated in the place of the person 
who has declined, and not in the place of the person who had been previously in 
office." 

"When a commission has been signed by the President, the appointment is made; 
and, where t.he officer is not remo,·able at the will of the executive, the appointment 
is not revocable, and cannot he annulled. It has conferred legal rights which can
not be resumed; and the commission itself is only et'idence of such appointment.
I Cranch, 137-180, passim. (See also 4 Opinions, 217; 9 ibid., 297; and 5 Nott & 
Huntington, 97.) 

(In case of United State• v. Le Baron.) An appointment becomes complete npon 
signature of commission; and when the appointee complies with such conditions as 
may have been imposed by law, as to bonds, oath of office, etc., he is entitled to nil the 
benefits of that complete action.-19 Howard, 78. 

(In case of United States v. B,.adley.) Held that gidng a bond was merely a min 
isterial act for the security of the government, and was not a condition precedent to 
authority of the appointee to perform the functions of his office, and that the appoint
ment was complete when" made by the President and confirmed by the Senate."-10 
Peters, ~44. 

(b.) But see, 533. 
2 THE STAFF OF THE ARMY is generally understood with us to include all corps other 

than the artillery, cavalry, and infantry, but the right to adopt so comprehensil·e a 
classification is somewhat clouded by incongruous legislation, by regulations, and by 
an opinion of the Supreme Court. The language of this section, and of the 74th 
Article of War(, 649 ), certainly indicates that the whole military establishment must 
be considered as arranged nuder one or the other of the correlative terms," the line," 
or "the staff," of the army. Under the acts of March 3, 1795, l\Iarch 3, 1813, and 
April 24, 1816, the" general staff" embraced general officers, aides-de-camp, judge
advocates, topographicRI engineers, and chaplRins, and such officers of the adjutant
general's, inspector-general's, quartermaster's, and medical departments as were then 
authorized; and in the act last cited we find a provision "that ordnance officers be 
assigned to their-duties with the staff of the army, in the same manner as from the 
corps of engineers." (, 410.) The Army Regulations refer to the stftff departments 
and the engineers and ordnance; but the second comptroller says that the officers of 
the corps named "do not belong to the line of the army." What then is their status? 
The hnv implies that they do not belong to the staff; the comptroller denies their 
identity with the line; and the Army Regulations of 1863 (fi 20) suggest their isola
tion from either the one or the other. See Chap. xii., note I c; and Chap. xiii., notes 
I band 8. 

(a.) In the absence of determinate legislation, it would seem to be not only the right, 
but the duty, of the President to arrange, as bas been done, such classification of the 
various corps as is indicated by the nature of the duties for which they are established; 
but that such distribution is conclusive as to resultant questions of pay, command, or 
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line of the army, or from citizens.2h-Sec. 10, April 24, 1816, 
chap. 69. 

533. Appointments in the line, and in the general staff, which 
confer equal rank in the army, shall not be held by the same officer 
at the same time; and when any officer of the staff who may have 
been taken from the line shall, in virtue of seniority, have obtained 
or be entitled to promotion to a grade in his regiment equal to the 
commission be may hold in the staff, the said officer shall vacate 
such staff commission, or he may, at his option, vacate his commis
sion in the line.8-Sec. 7, June 18, 1846, chap. 29. 

534. That the President of the United States be and he is hereby 
authorized, by and with the advice and c_onsent of the Senate, to 
confer the brevet of second lieutenant upon such meritorious non-

other privileges, is denied by the Supreme Court in case of Whetmore v. United States. 
In that case ca1•alry pay was claimed by a paymaster on the ground that the officers 
of his department belonged to the staff, and bad been so graded by the war depart
ment, as shown in the Army Register. The claim was rejected, and in delivering 
opinion of the court, the judge remarked: "The registers are compilations issued and 
published to the army by the direction of the secretary at war, in the exercise of his 
official authority; and when authenticated by him would be evidence of the facts, 
strictly so, they may contain; such as the n!Lmes of officers, date of commissions, pro
motions, resignations, and regiment!Ll rank, brevet, and other rank, or the depart
ment of the army to which officers belong; but from none of these can an inference 
be drawn by a jury to esta.blish the pay a.nd emoluments of officers; as they are pro
vided for by la.w, and must be determined by the court when they are doubtful and 
the subject of dispute, in a suit between an officer and th.e United States. Nor can 
such registers be edclence of the correctness of any classification of the officers of de
partments into a general staff of the army; for though they are probably correct, being 
prepared by persons whose professi_ona.1 duty it is to be well informed upon the subject, 
and who, from their familiarity with military science and the general arrangement of 
armies, are supposed to be expert interpreters of the acts of Congress for the organi
zation of our a.rmy, still, what officers are of the sta.ff, or genera.I staff, depends upon 
acts of Congress, which are to be expounded by the courts, when an officer claims a 
judicial determina.tion of his right as to pay and emoluments, from his having been 
arranged as belonging to the sta.ff. 

"Considering the staff as a central point of military operations, whence should pro
ceed all general orders for the army, the orders of detail, of instruction, of movement, 
all general mea.sures for subsisting, paying, and clothing the army; and as the admin
istra.tive organ of all supplies for the military service and land defense of the country: 
it seems to us that pa.ymasters, from their duties and responsibilities, should be cla.ssed 
with the general staff, and we presume it has been done under the act of the 2d of 
March, 1821, which, without being express upon the point, has rendered indetermi
nate the previous a.cts of Congress fixing with certainty the officers composing the 
staff."-10 Peters, 652. But see , 317 and note 1 a, Chap. xi. 

(b.) Appointments in the adjutant-general's and quartermaste~s departments are 
restricted to selections from the army. See Chap. vii., , , 207, 208, and note 3; and 
Chap. viii., , 222. 

With reference to a.ppointments in the subsistence_ department see Chap. ix., notes 
1 a and 2 a; 9.nd for conditions precedent to appointmen_ts in the medical and ord
nance departments see Chaps. x., , 283, and xiii., , 402. 

8 Under a ruling of the war depa.rtment, his commission in the line may be vacated, 
by resignation, immediately upon transfer to the staff. 

"A staff appointment conferred on an officer in the line of the army is not a pro" 
motion, but a.n original appointment. Its pay will, therefore, commence from the date 
of the officer's acceptance. Such acceptance may be either by letter or by commencing 
to perform the duty. "-Second ComptroUer, October 13, 1851. But see note 1 a. 
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commissioned officers, as may, under regulations to be established, 
be brought before an army board, composed of four officers of rank, 
specially convened for the purpose, and be found qualified for the 
duties of commissioned officers; and to attach them to regiments, as 
supernumerary officers, according to the provisions of the 4.th sec
tion of the act approved April 29, 1812, entitled "An act making 
further provision for the corps of engineers."'-Sec. 5, August 4, 
1854, chap. 24 7. 

535. Whenever a regiment in the regular army is reduced below 
the minimum number, no officer shall be appointed in such a regi
ment beyo.nd those necessary for the command of such reduced 
number.-Sec. 8, March 3, 1865, chap. 79. 

536. The adjutant-general, quartermaster-general, commissary
general of subsistence, surgeon-general, paymaster-general, chief of 
engineers, and chief of ordnance, shall hereafter be appointed by 
selection from the corps to which they belong.-Sec. 23, July 28, 
1866, chap. 299. 

537. Nothing in this act shall be construed to authorize or permit 
the appointment to any position or office in the army of the United 
States of any person who has served in any capacity in the military, 
naval, or civil service of the so-called Confederate States or of either 
o(the States in insurrection during the late rebellion; but any such ap
pointment shall be illegal and void.-Sec. 28, July 2S, 1866, chap. 299. 

538. Until otherwise directed by law there shall be no new 
appointments, and no promotions in the adjutant-general's depart
ment,5 in the inspector-general's department,' in the pay depart

'See Chap. iv., fl fl 143, 170. "As a general rule, one-fourth of the vacancies 00° 

curring annually will be filled, agreeably to existing laws and regulations, from non
commissioned officers in the army. The remainder, not filled by the graduating classeii 
of the Military Academy, will be rnpplied from civil life."-G. 0. No. 93, A.-G. O., 
1867. That order also promulgates regulations for examination of the candidates. 

(a.) Sec. 24, of the act of July 28, 1866, by which the army was reorganized, pro
vided: "That no person shall be commissioned in any of the regiments authorized by 
this act until they shall haYe passed a satisfactory examination before a board, to be 
composed of officers of that arm of the service in which the applicant is to serve, to 
be convened under the direction of the secretary of war, which she.II inquire into the 
services rendered during the war, capacity and qualifications of the applicants; and 
such appointments, when made, shall be without regard to previous ro.nk, but with 
so.le ;egard to qualifications and meritorious services; and persons applying for com
missions in any of the regiments authorized by this act shall be entitled, in cases of 
passing the examination, e.nd being appointed or commissioned, to receive mileage 
f~om the place of his residence to the place of examination, or such portion of that 
distance as he may actually travel, the same as is paid to officers traveling under 
orders, but there shall be paid no other compensation." This section was construed 
e.s 	a~plying only to the" original vacancies" created by that act. 

6• Vacancies existing in this department at date of this act were excepted by Reso
lution, April IO, 1869. · 

6 Appointment of an inspecto;r-general authorized: see note 4 b, f 209. 
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ment,6
• in the quartermaster's department,6b in the commissary de

partment, in the ordnance department, in the engineer department,ec 
and in the medical departrnent.6d-Sec. 6, March 3, 1869, chap. 124. 

PROMOTION. 

539. From and after the passing of this act, promotions may be 
made through the whole army in its several lines of light artillery, 
light dragoons, artillery, infantry, and riflemen, respectively; and 
that the relative rank of officers of the same grade, belonging to 
regiments or corps already authorized, or which may be engaged to 
serve for five years, or during the war, he equalized and settled by 
the war department, agreeably to established rules; and that so 
much of the act entitled "An act for the more perfect organization 
of the army of the United States," 7 passed the 26th of June, 1812, 
as comes within the purview and meaning of this act, be and the 
same is hereby repealed.15-Sec. 12, :March 30, 1814, chap. 37. 

(a.) Vacancy arising in office of paymaster-general filled: note 1 a,, 310. 
. ( b.) A further suspension obtains in this department under the act in fl 220. Special 

appointments since authorized: note l a, , 220. 
(c.) This act repealed so far as it relates to the engineer. ,- 370. 
(d.) Vacancy in office of chief medical purveyor filled: note 4 b, ~ 283. 
7 That portion of said act referring to promotion provided : " That the military 

establishment authorized by law previous to the 12th day of April, 1808, and the 
additional military force raised by virtue of the act of the 12th day of April, 1808, be 
&nd the same are hereby incorporated; and that, from and after the passing of this 
act, the promotions shall be made through the lines of artillerists, light artillery, 
dragoons, riflemen, and infantry, respectively, according to established rule." The 
"established rule" thus referred to is found in Army Regulations of 1813, viz.:" Ori· 
ginal vacancies will be supplied by selection; accidental vacancies by seniority, ex
cepting in extraordinary cases." "Promotions to the rank of captain will be made 
regimen tally; to that of field appointments, by l1'.ne; the light artillery, dragoons, 
artillery, infantry, and riflemen being kept always distinct." 

Suggested-that the object of the act of March 30, 1814, was to repeal so much of 
the act of June 26, 1812, as restricted the application of the rule of promotion to the 
forces thereby incorporated; that, by inserting the words "through the whole army," 
it was mea.nt to embrace under .that rule the a.dditional forces added to regular estab
li•hment, for the war, by acts of January 29, 1813, January 27, 1814, and :February IO, 
181!; and that it was not intended to alter, otherwise, the manner in which promo
tions were made under the "established rule." That it was simply the intention of 
Congress to extend the application of the rule is the more apparent from the terms of 
sec. 2, same act, which enacted that officer~ of the volunteer forces, "raised for five 
years or during the war,'' be entitled to "promotion in the line of the an11y." . 

(a.) The regulations adopted by Congress in 1821 provided that "the executive will 
fill 01·iginal vacancies, when created, by selection: accidental vacancies, below the ran~ 
of brigadier-general, by promotion, and according to seniority, except in extra.ordi
nary cases;" but the a.ct by which these regulations were adopted was repealed by the 
act of May 7, 1822. . 

( b.) The Army Regulations of 1863 provide tha.t "all vacancies in established regi
ments a.nd corps, to the rank of colonel, shall be filled by promotion according to 
seniority, except in case of disability or other incompetency. Promotion to the rank 
of captain sha.ll be made regimenta.lly; to ma.jor and lieutenant-colonel and colon~!, 
according to the arm, as infantry, artillery, etc., and in the staff departments, and in 
the engineers and ordnance, according to corps." 

( c.) Promotion, vice officers retired, to be "by' seniority according to established 
rule": Chap. xvi., , 471. 
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540. All promotions in the staff department or corps shall be 
marle as in other corps of the army.8-Sec. 1, l\Iarch 3, 1851, 
chap. 33. 

541. Whenever any lieutenant of the corps of engineers, corps 
of topographical engineers, or ordnance corps9 shall have served 
fourteen years' continuous service as lieutenant, he shall be pro· 
moted to the rank of a captain. Provided, That the whole number 
of officers in either of said corps shall not be increased beyond the 
number n_ow fixed by law. And provided further, That no officer 
shall be promoted before those who rank him in said corps.:..._Sec. 9, 
::\!arch 3, 1853, chap. 98. 

OATH OF OFFICE. 

542. ·IIereafter, every person elected or appointed to any office 
of honor or profit under the government of the United States, either 
in the civil, military, or naval departments of the public service, 
excepting the President of the United States, shall, before entering 
upon the duties of such.office, and before being entitled to any of the 
salary or other emoluments thereof, take and subscribe to the fol
lowing oath or affirmation: "I, A. Il., do solemnly swear, or affirm, 
that I have never voluntarily borne arms against the United States 
since I have been a.citizen thereof; that I have voluntarily given 
no aid, countenance, counsel, or encouragement to persons engaged 
in armed hostility thereto; that I have neither sought nor accepted 
nor attempted to exercise the functions of any office whatever under 
any authority or pretended authority in hostility to the United States; 
that I have not yielded .a voluntary support to any pretended govern
ment, authority, power, or constitution within the United States, 
hostile or inimical there.to. And I do further swear, or affirm, that 
to the best of my knowledge and ability, I will support and defend 
the Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; that 
I take this obligation freely, without any mental reservation or pur
pose of evasion; and that I will well and faithfully discharge the 
duties of the office on which I am about to enter, so help me God;" 
which said oath, so taken and signed, shall be preserved among the. 
files of the court, house of Congress, or department to which the 

8 See fi 539 and preceding note. For conditions precedent to promotion in medical 
department see ~ 283; in corps of engineers, ~ 376; and in ordnance department,
1f 402. See also note 4 b, ~ 209, and note 1 a, ~ 220. 

9 Promotion in quartermaster's department by length of service: see Chap. viii., 
'J 224. 
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said office may appertain. And any person who shall falsely take 
the said oath shall be guilty of perjury, and on conviction, in addi
tion to the penalties now prescribed for that offense, shall be de
prived of bis office and rendered incapable forever after of holding 
any office or place under the United States.-July 2, 1862, chap. 128. 

BREVETS. 

543. The President is hereby authorized to confer brevet rank 
on such officers of the army as shall distinguish themselves by gal
lant actions or meritorious conduct. 10-Sec. 4, July 6, 1812, chap. 
137. . . . . 

544. No brevet commission shall here.after be conferred but by 

10 BREn:T RANK.-This act is not mandatory, and the President exercises his own 
discretion in determining whether or not the services rendered by an officer merit this 
distinction.-2 Opinions, 75. 

(a.) The provisions in,, 545, 546, 548, 550 render valueless a Jong ~eries of deci
sions and opinions, from the second comptrollers and the attorney-generals, as to the 
condition under which pay and command, according to brevet rank, obtained under 
concurrent legislation; there is now no money in it, and disputes as to precedence are 
precluded by, 550. It seem•, however, to be questionable whether there is any limit
ation upon the power of conferring brevet rank, other tban is found in , 54V; and 
whether the rank, when once conferred, is self-sustaining. 

(b.) The existence of statutory limitations to the exercise of brevet rank indicates a 
recognition of its inherent vitality and force; and the propriety of using the term 
"actual rank" as contradistinctive to that" by brevet" may be questioned. To sustain 
that distinction a difference must be assumed as existing between the brevet rank con
comitant upon staff appointments under acts of .March 3, 1813, April 24, 1816, et se
quentcs, and that conferred under the Jaws in this chapter. Under the series of acts 
first referred to, brevet rank only was conferre\i upon most of the officers in the "gen
eral staff"; and those appointments were not only conferred irrespective of the lineal 
rank of such officers as were selected from the army, but in many instances the higher 
grades were conferred upon citizens-the Regulations of 1813, and subsequent editions, 
making special provisions for th~ assignment to duty of those officers having brevet 
rank only. It has happened too, at no remote periods, that officers vacating their 
regimental commissions(, 553) have continued in service solely upon the brevet com
missions of like grades to those thus vacated. 

(c.) In reference to this rank as bestowed for distinguished services, etc., we are 
informed that it can be granted on Iy for a grade, or rank, otherwise existing in the 
military establishment; but that where a grade bas been established, it may be con
ferred by brevet upon an officer, irrespective of his lineal rank, either in the army or 
in the marine corps. See 1 Opinions, 352, 480, 578, 584; 5 ibid., 22. (But see note 
13 a.) On the other hand it has been argued that these brevet commissions confer only 
a. parasitic rank-perishing upon any interruption of the links connecting with the 
grade held by commission, not brevet. Hence has recently arisen the practice, when 
it is proposed to promote an officer, by brevet, more than one grade above his corps 
or regimental rank, of brevetting him also for the intervening grades. This practice 
was, however, found to be unnecessary when the President was brevetted a captain, 
so also in the case of General Fremont; and brevet rank has not only survived a re

'duction from the grades held by officers when brevetted, as in the cases of Generals 
Macomb, Towson, J. E. Johnston, and others, but has been found to survive an abso
lute discharge from service-obtaining upon reappointment., even to positions in t~e 
army at the time conferring no military rank-as.in the cases of the Paymasters Wil
liam Piatt and Donald Frazer. See Army Registers, 1834, 1837. 

The Army Register of 1829 indicates that the brevet of brigadier-general was con· 
ferred upon General Simon Bernard, who was employed as an assistant engineer under 
an act conferring no military rank upon that office. · 
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and with the advice and consent of the Senate.-Sec. 2, April 16, 
1~18, chap. 64. 

545. That the President of the United States be and he hereby 
is authorized, by and with the advice and consent of the Senate, to 
confer brevet rank upon such commissioned officers of the volunteer 
and other forces in the United States service as have been, or may 
hereafter be, distinguished by gallant actions or meritorious conduct; 
which rank shall not entitle them to any increase of pay or emolu
ments.-l\farch 3, 1863, chap. 82. 

546. Officers by brevet in the regular army shall receive the 
same pay and allowance as brevet officers of the same grade or rank 
in the volunteer service, and no more [if 545].-Sec. 9, March 3, 
1865, chap. 79. 

547. The President is hereby authorized, with the advice and 
consent of the Senate, to confer brevet rank on officers in the army 
of the United States on account of gallant, meritorious, or faithful 
conduct in the vofunteer service, prior to appointment in said army 
of the United States.-March 2, 1867, chap. 175. 

548. That the 6lst article of "an act for establishing rules and 
articles for the government of the armies of the .United States," 
approved April 10, 1806, be and is hereby repealed.11-Sec. 1, March, 
1869,"chap. 52. 

549. From and after the passage of this act, commissions by 
brevet shall only be conferred in time of war, and for distinguished 
conduct and public service in the presence of the enemy. .And all 
brevet commissions shall bear date from the particular action or 

. service for which the officer was brevetted.-Sec. 2, ibid. 
550. Brevet rank shall not entitle an officer to precedence or 

command except by special assignment of the President; but such 
assignment shall not entitle any officer to additional pay or allow
ances.-Sec. 7, March 3, 1869, chap. 124. 

551. Hereafter, no officer shall be entitled to wear, while on 
duty, any uniform other than that of his actual rank, on account of 
having been brevetted. Nor shall he· be addresssed in orders or 
official communications by any title other than that of his actual 
rank:12-Sec. 16, July 15, 1870, chap. 294'. 

· 11 For text of the Article of Wa.r thus repealed see note to~ 513. 
12 "Officers, if they plea.se, ha.ve the right to affix their brevet titles to their signa

tures, there being no prohibition in the Jaw. The issuing of orders 'By command of 
Brevet--.,'is deemed illegal."-Circular, A.-G. 0., September 23, 1870. 

On occasions of ceremony, all officers lionorably mustered out of the volunteer service 
are entitled to wear tbe uniform of the highest grade to which they attained, by brevet 
or otherwise, So.e 1f DIS. 
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CERTIFICATES OF MERIT. 

552. When any non-commissioned officer shall distinguish him
self, or may have distinguished himself in the service, the President 
of the United States shall be and is hereby authorized on the re
commendation of the commanding officer of the regiment to which 
said non-cornmissionerl officer belongs, to attach him by brevet of 
the lowest grade to a_ny corps of the army.13 Provided, That there 
shall ·not be more than one so attached to any one company at the 
same time, and when any private soldier shall so distinguish himself, 
the President may in like manner grant him a certificate of merit, 
which shall entitle him to additional pay at the rate of two dollars 
per mo11th.-Sec. 17, March 3, 1847, chap. 61.. 
" O• .I , ->-· r .?. _( ,. '· .. _._.i { 1 O .r< , • .., • < I '£ •- Ci< 
~ '2 6t- F \..-~I 11 ,......., '.~ 'I',..,\ "\... • , I ..... 


MEDALS OF HONOR. 

553. That the President cause to be struck, from the dies recently 
prepared at the United States mint for that purpose, "medals of 
honor" additional to those authorized by the act [resolution] of July 
12, 1862,1' and present the same to such officers, non-commissioned 
officers, and privates as have most distinguished or who may here
after most distinguish themselves in action; and the sum of t"'enty 
thousand dollars is hereby appropriated out of any money in the 
treasury not otherwise appropriated, to defray the expenses of the 
same.-Sec. 6, March 3, 1863, chap. 79. 

13 So much of this section as refers to promotion of non-commissioned officers seems 
to be supplied by act of 1854: see , 534. The same act makes provision for extra 
pay on certificates of merit: see Chap. xi., , 331. 

(a.) This a.ct (, 552) invests the President with authority to issue such brevets to 
those who as non-commissioned have rendered distinguished services; and this whether 
they, at time the appointment issues, have been reduced to lower rank, or have left the 
service. As the President has the power to appoint a citizen as second· lieutenant," much 
more would he be deemed to have the power to appoint a private citizen to the place 
of brevet second lieutenant,'' eto.-5 Opinions, 22. See note 10 b. 

H The resolution referred to provided for the presentation of medals of honor to such 
enlisted men &s should most distinguish themselves during the then existing rebellion. 

Io Acts of Congress regulating appointments and promotions in the army: 
Ju11e 26, 1812, e4. Promotion established through the line. (See note 7.) . 
March 3, 1813, e4. Adjutant-generals, inspector-generals, quartermaster-generals, 

deputy quartermaster-generals, and assistant deputy quartermaster-generals 
may be appointed from the line or not, as the President may deem expedient. 
Assistant adjutant-generals and assistant inspector-generals to be taken from 
the line. 

March SO, 1814, *12. Promotion throughout the line. rn 539.) 

April 24, 1816, *10. Appointments in the staff•. (, 532.) 

May 18, 1826, *4. Quartermaster's department. Additional offices to be filled from 


the line. · 
March 2, 1829, *2. Subsistence department. Additional offices to be filled froiµ 

the line. (See Chap. ix., note 2.) 
June 30, 1834, e1. :Medical department. Appointments and promotions. (See, 283.) 
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July 5, 1838, 1! 4: Topographical engineers to be organized into a corps by regular 
promohon, etc. 

1! 7. Adjutant-general's department. Additional offices to be filled from the 
line. (See , 207.) 

e9. Quartermaster's department. Appointments in, to be from the line. 
Promotion by seniority. 

July 7, 1838, 1! 3. Quartermaster's department. Assistant quartermasters not to 
be separated from the line. 

e7. Subsistence department. Commissaries not to be separated from the 
line. 

June 18, 1846, 1! 6. Adjutant-general's department. Additional offices to be filled 
from the line. 

e7. Quartermaster's department. Promotion to grade of major by selection 
from captains of the army. 

February 11, 1847, 1! 3. Regiments. Additional majors to be selected from the 
captains of the army.

e10. Quartermaster's department. Additional offices to be filled by selection 
from the line. 

Marek 3, 1847, e2. Adjutant-general's department. Additional offices to be filled 
by selection from the line. 

September 26, 1850, e1. Subsistence department. Additional offices to be filled by 
selection from the line. (See Chap. ix., note 2.) • 

Marek 3, 1851, 1! 1. Staff corps and departments. Promotion in, to be by seniority. 
(, 540.) 

J.farck 3, 1853, ii 9. Engineers and ordnance. Promotion by length of service. 
(, 541.) 

February 15, 1855, e 1. Lieutenant-general. Ap~ointment of, by brevet, to be 
conferred on a major-general. (See 7 Opinions, 403.} 

.August 3, 1861, e2. Subsistence department. Additional offices to be filled from 
the line, regulars or volunteers. 

e3. Quartermaster's department. Promotions of captains by length of 
service. 

1! 3. Engineers. Additional offices in, to be filled by regular promotion. 
1! 3. Ordnance department. Additional offices to be filled by selection • 

.August 6, 1861, 1! 1. Engineers. Additional offices in, to be filled by regular pro
motion. (See 10 Opinions, 144.) · 

.April 16, 1862, 1! 4. Medical department. Certain offices created in, to be filled by 
selection. (See Chap. x., note 4.) 

July 17, 1862, e22. Adjutant-general's department. .Appointments in, from cap
tains. (,- 208.) 

July 17, 1862,?. 11. Cavalry. Vacancies created in the, to be filled by promotion. 
December 27, 1862, § I. Medical department. Inspectors appointed by selection. 
February 9, 1863, e 1. Subsistence department. Certain vacancies to be filled by 

promotion. 
February 29, 1804, eI. Lieutenant-general. The, selected from grade of major

general. (, 197.) 
July 25, 1866, * I. General. The, to be selected from those in military sen·ice. 

(, 195.) 
1'larck 3, 1869, ~ 2. Infantry promotions suspended. (,- 463.) 

e6. Stair departments. Suspension of appointments and promotions in. 
(,. 538.) 

March 12, 1872. Medical department. Provides for the designation of a chief 
medical purveyor. (See Chap. x., note 4 b.} 

June 3, 1872. Quartermaster's department. Special promotions authorized. (See 
Chap. viii., note 2 a.) 

June 4, 1872. Paymaster-general to be appointed. (See Chap. xi., note 1 a.) 
J1me 8, 1872. Inspector-general's department. Special promotion in. (See Chap. 

vii., note 4 b.) 
June IO, 1872, Engineer corps. Promotion and appointments in, re-established, 

rn 370.) 



CHAPTER XX. 

RESIGNATIONS, DISJIIIS SA.LS, DISCHARGES 
FROlrI SERVICE, AND DISEASED OFFICERS 
A ND SOLDI ER S. 

RESIGNATIONS, 

561. ANY commissioned officer of the army, navy, or marine 
corps, who, having tendered his resignation,1 shall, prior to due 
notice of the acceptance of the same by the proper authority, and, 
without leave, quit his post or proper duties with the illtent to 
remain ·permanently absent therefrom, shall be registered as a de
serter, and punished as such.-Sec. 2, August 5, 1861, chap. 54. 

562. Any officer of the army or navy of the United States who 
shall, after the passage of this act, accept or hold any appointment 
in the diplomatic or consulate service of the government, shall be 
considered as having resigned his said office; and the place held by 
him in the military or naval service shall be deemed and taken to 
be vacant, and shall be filled in the same manner as if the said 
officer had resigned the sarue.-Sec. 2, March 30, 1868, chap. 38. 

563. It shall not be lawful for aoy officer of the army of the 
United States, on the active list, to hold any civil office,2 whether 
by election or appointment; and any such officer accepting or exer
cising the functions of a civil office shall _at once cease to be an 
officer of the army, and his commission shall be vacated thereby.
Sec. 18, July 15, 1870, chap. 294. 

DISMISSALS AND DISCHARGES. 

564. After a non-commissioned officer or soldier shall have been 

1 According to the general principles of law, the resignation of an officer made 
while he was insane is a mere nullity which could not be made valid by its accept
ance.-6 Opinions, 456; 10 ibid., 229. 

2 AN OFFICE is a public station or employment conferred by the appointment of 
government, and embraces the ideas of tenure, duration, emolument, and duties.
United States v. Hartwell, 6 Wallace, 385. 

The employment of army officers on coast survey and lighthouse duties, on river 
and harbor improvements, on surveys of roads, canals, etc., has been repeatedly au
thorized, or directed, by laws which are believed to suffer no derogation from above 
section. See Chap. iv.,, 154; Chap. xii.,,, 378, 390; Chap. xxviii.,,, 928, 929. 

( 256) 
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duly enlisted ~nd sworn, he shall not be dismissed the servic·e with
out a discharge in writing; and no discharge granted to him shall 
be sufficient which is not signed by a field officer of the regiment to 
which be belongs, or commanding officer, where no field officer of 
the regiment is present; and no discharge shall be given to a non
commissioned officer or soldier, before his term of service has ex
pired, but by order of the President, the secretary of war, the 
commanding officer of a department,3 or the sentence of a general 
court-martial;· nor shall a commissioned officer be discharged the 
service, but by order of the President of the United States, or by 
sentence of a general court-martial!-llth .Article of War, April 
10, 1806. 

565. In all cases where it has become necessary for any officer 
or enlisted man of the army to file .his evidence of honorable dis
charge from the military service of the United States, to secure the 
settlement of his accounts, the accounting officer with whom it has 
been filed shall, upon application by said officer or enlisted man, 
deliver to him such evidence of honorable discharge,3• providing 
[provided] his accounts shall have been duly settled; and provided 
that the fact, date, and amount of such settlement shall first be 
clearly written across the face of such evidence of honorable dis
charge, and attested by the signature of the accounting officer._,.. 
Joint Resolution, May 4, 1810. 

8 DrsCHARGE Fnmc SERVICE.-Under this Article of War a department commander 
can discharge a soldier only upon surgeon's certificate of disability, or in accord
ance with sentence of a general court-martial.-Adjutant-general, October 14, 1871. 

In time of war, enlisted men in general or permanent hospitals may be discharged 
by the medical inspector. See Chap. x., , , 285, 286. . 

It is unlawful to discharge a soldier" without pay," except upon sentence of court
martial.-Adjutant-general, August 9, 1869 • 

.(a.) "No discharge shall be made in duplicate, nor any certificate given in lieu of 
discharge."-Army Regulations (1863),, 165. See, 570. 

(b.) "It is decided that a discharge from the service, given before the expiration of 
the term of confinement imposed by sentence of court-martial (where by the terms of 
the sentence a dishonorable discharge is to be given at the end of the confinement), 
will operate as a remission of the remaining portion of the sentenoe."--Adjutant
general, August 12, 1871. 

( c.) "Applications of soldiers for discharge, by reason of twenty years' service, are 
not entertained by this office, unless the soldier is a fit subject for discharge on certifi
cate of disability, or desires to enter the Soldiers' Home."-Adjutant-general, May I, 
1872. See , 595. · 

(d.) General service clerks may be discharged, or transferred to companies at the 
discretion of the commanding general.-Indorsement of Adjutant-general on G, 0. 
No. 92, A•• G. O., 1868. 

'DrsYISSAL or OrFICERS.-No officer can be dismissed in time of peace except by, 
or under commutation of, sentence of general court-martial (, 567); but he may be 
dropped from the rolls, for desertion, under the law cited in 'If 569. 

This article transferred to the President the power of summary dismissal theretofore 
vested in Congress, and this power finds its only limitation in, 567. 

The last clause of this Article of War is as applicable to the commissioned officers of 
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566. In case any officer of the military or naval service who 
may be hereafter dismissed by authority of the President shall 
make an application in writing for a trial, setting forth under oath 
that he has been wrongfully and unjustly dismissed, the President 
shall, as soon as the necessities of the public service may permit, 
convene a court-martial to try such officer on the charges on which 
he was dismi::;sed.'a And if such court-martial shall not award 
dismissal or death as the punishment of such officer, the order of 
dismissal shall be void. And if the court-martial aforesaid shall 
not be convened for the trial of such officer within six months from 
the presentation of his application for trial, the sentence of dismissal 
shall be void.-Sec. 12, March 3, 1865, chap. '19. 

567. That sec. 1 'I of an act entitled "An act to define the pay 
and emoluments of certain officers or the army," approved July 11, 
1862', be and the same are hereby repealed. And no 
officer in the military or ·naval service shall, in time of peace, be 
dismissed from service except upon and in pursuance of the sentence 
of a court-martial to that effect, or in commutation thereof.5-Sec. 
5, July 13, 1866, chap. 1'16. 

568. No officer of the army of the United States, who has been 
or shall hereafter be cashiered or dismissed from the service by the 

volunteers, when mustered into the service of the United States, as it is to regular 
officers. Having 0°nce been mustered into the national forces, the volunteer officer 
cannot be dismissed or discharged by the State executive.-10 Opinions, 281, 306. 

(a.) Regulations for carrying into effect provisions of this section : 
Army, depe.rtment, or division commanders, forwe.rding recommendations for sum

me.ry .dismisse.l, will tre.nsmit, accompe.nying the so.me, charges and specifications 
appropriate to the offenses imputed, properly fro.med, e.nd supported by affidavits or 
official reports, with the names of the witnesses by whom all material allegations can 
be substantie.ted. 

Applications for trial under this act must be made as soon as pre.cticable aft.er re· 
ceipt of notice of dismissal, setting forth, under oath, facts showing the error or 
injustice complained of, and must be addressed to the adjutant-general of army. 

Should there be no general court-martial, appointed by direction of the President, 
then in session at a. convenient point, one will be convened within the department or 
corps where the accused last served, unless the latter shall have suggested sufficient 
reasons for causing the trial to be elsewhere held. . 

The trial will proceed in the usual manner, upon the charges originally forward.ed; 
and, should the President revoke the order of dismissal before arraignment of the ac
cused, he may also be tried upon such additional charges as may be properly preferred. 
Should the court award any other punishment than death or dismissal, such sentences 
will, if approved by the President, be duly executed.-G. 0. No. 112, A.-G. 0., 1865. 

6 The section thus repealed provided "that the President of the United States be 
and hereby is authorized and requested to dismiss and discharge from the military 
service either in the army, navy, marine corps, or volunteer force, in the United States 
service, any officer for any cause which, in his judgment, eitlier renders such officer 
unsuitable for, or whose dismission would promote, the public service;" and simply 
affirmed a power held by the Supreme Court to be "an incident of the power of ap
pointment" (see 13 Peters, 259), and exercised from the foundation of the government. 
--4 Opinions, 603; 8 ibid., 223. See also last clause of 'If 564; and for power to drop 
au officer from the roll see 'If 569. · 

(a.) But see 'If 744. · 
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sentence of a general court-martial, formally approved by the proper 
authority, shall ever be restored to the military service except by a 
reappointment, confirmed by the Senate of the United States.6



July 20, 1868, chap. 185. 
569. That the President of the United States be and he is hereby 

authorized to drop from the rolls of the army, for desertion, any 
officer who is now, or who may hereafter be, absent from duty three 
months without leave; and any officer so dropped shall forfeit all 
pay and allowances due or to become due, and shall not be eligible 
for reappoiutment.1-Sec. l'i, July 15, 1810, chap. 294. 

570. Any. claim-agent, attorney, or other person engaged in the 
collection of claims for pay, bounty, pension, or other allowances 
for any soldier, sailor, or marine, or for any commissioned officer of 
the military or naval forces, or who may have been a soldier, sailor, 
marine, or officer of the regular or volunteer forces of the United 
States, and honorably discharged, who shall retain, without the 
consent of the owner or owners thereof, or shall refuse to deliver or 
account for the same upon demand duly made by the owner or 
owners thereof, or by their agent or attorney, the discharge-papers 
or land-warrant of any such soldier, sailor, or marine, or com

6 RESTORATION Ol!' 0FFICERS.-The attorney-generals have repeatedly advised that 
officers dismissed or cashiered pursuant to sentences of courts-martial could be legally 
restored to the service only in the manner pointed out in this statute. Disregard of 
their advice invited this legislation. 

(a.) Pay of restored officers: . 
Officers dismissed, or dropped from the rolls, and subsequently restored and rein

stated to their former rank, are not entitled to pay, etc., for intervening period.
Second Comptroller, * * 1132, 1133, 1137, 1138; 4 Opinions, 123, 318, 348, 603; 5 ibid., 
132; 9 ibid., 137; but contra, 3 Opinions, 641. · 

Restoration does not entitle to pay for period when out of service, unless the same 
be expressly ordered.-Secretary of War, July 7, 1863.. 

Officers restored under provisions of 'l[ 568 allowed pay only from date of assign
ment to duty by the war department.-Adjutant-general, February 25, 1869. 

An officer is entitled to pay from date of dismissal to restoration, when the order of 
dismissal is revoked as made without ca.use and by mistake.-2 Nott & Huntington, 
209; 3 ibid., 136; 4 ibid., 216. ' 

When an order of dismissal is simply revoked the officer is entitled to pay ad in
terim; but when the restoration is accepted with condition that he be paid only from 
date of restoration, the condition is held to be binding.-4 ibid., 202. But in the 
case of Major Montgomery the court of ·claims has taken occasion to qualify its 
previous deci8ions by holding ,that" an order of the President dismissing a military 
officer may be revoked by the same President that issued it; and if the office be not 
filled at the time of revocation, and if the pay thereof has not been paid lawfully to 
another,_ the dismissed officer will be entitled to the office and to the pay ad interim; 
but if the office be filled by another, the revocation ·must remain suspended till a 
vacancy occur; and i( the pay ad interim has been pa.id lawfully to another, the 
officer must take his reinstatement cum onere."-5 ibid., 98. 

7 The a.ct of July 13, 1866 (~ 567), was construed by the war department as prohibiting 
th.e "dropping from the rolls" of an officer for desertion. A number of officers, absent 
without leave for prolonged periods, were therefore dropped "with Joss of all pay and 
allowances," by Joint Resolution ·of July 27, 1868. The above paragraph (569) makes 
general provision for such cases, and to that extent qualifies the a.ct in~ 567. 
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missioned officer, which may have been placed in his hands for the 
purpose of collecting said claims, shall be deemed guilty of a mis
demeanor, and shall, upon conviction, be punished by fine not ex
ceeding five hundred dollars, or by imprisonment not exceeding six 
months, or both, at the discretion of the court, and shall thereafter 
be debarred from prosecuting any such claim in any executive de
partment of the government.-May 21, 1872, chap. 178. 

DECEASED OFFICERS AND SOLDIERS. 

571. When any commissioned officer shall die or be killed in the 
service of the United States, the major of the regiment or the officer 
doing the major's duty in his absence, or in any post or garrison 
the second officer in command, or the assistant military·agent, shall 
immediately secure all his effects or equipage, then in camp or quar
ters, and shall make an inventory thereof, and forthwith transmit 
the same to the office of the department of war, to the end that his 
executors or administrators may receive the same.8-94th Article of 
War, April 10, 1806. 
· 572. W.hen any non-commissioned officer or soldier shall die, or 

be killed in the service of the United States, the then commanding 
officer of the troop, or company, shall, in the presence of two other 
commissioned officers, take an account of what effects be died pos
sessed of, above bis arms and ·accoutrements, and transmit the same 
to the office of the department of war, which said effects are to be 
accounted for, and paid to the representatives of such deceased non
commissioned officer or soldier. And in case any of the officers, so 
authorized to take care of the effects of deceased officers and sol
diers, should, before they have accounted to their representatives 
for the same, have occasion to leave the regiment or post, by prefer
ment or otherwise, they shall, before they be permitted to quit the 
same; deposit in the hands of the commanding officer, or of the as
sistant military agent, all the effects of such deceased non-commis
sioned officers and soldiers, in order that the same may be secured 
for, and paid to, their respective representatives.9-95th Article of 
War, ibid. ' 

8 Balances due from the United States to deceased persons are payable at the 
treasury, and not by disbursing officers.-Seoond Comptroller, *676. 

"There is no Jaw or regulation under which the private debts of a soldier oan be 
deducted from the pay due at date of deatb."-'Adjutant-general, November 16, 187~. 

9 "Expenses of the interment of officers killed in action, or who die when on duty ID 

the field, or at posts on the frontier, or at posts and other places when ordered by the secre
tary ofwar, and of non-commissioned officers and soldiers," provided for in the annual a~
propriation bills. See act of March 31 1871. See also NATIONAL CEMETERIES,~ ~ 610-62~. 



CHAPTER XXL 

PENSIONS, ARTIFICIAL LI!IIBS, SOLDIERS' HO!IIE, 
INSANE ASYLUM, AND NATIONAL CEMETERIES. 

PENSIONS. 

575. IF any officer, non-commissioned officer, musician, or private 
of the army, including regulars, volunteers, and militia, . has 
been, since the 4th day of :March, 1861, or shall hereafter be, disabled 
by reason of any wound received or disease contracted while in the 
service of the United States, and in the Hne of duty, he shall, upon 
making due proof of the fact acc~rding to such forms and regulations 
as are or may be provided by or in pursuance of law, be placed upon 
the list of invalid pensions1 of the United States, and be entitled to 
receive, for the highest rate of disability, such pension as is herein
after provided in such cases, and for an inferior disability an amount 
proportionate to the highest disability,2 to commence as hereinafter 
provided, and continue during the existence of such disability. The 
pension for a total disability for officers, non-commissioned officers, 
musicians, and privates employed in the military service of the 
United States, whether regulars, volunteers, or militia, and in the 
marine corps,. shall be as follows, viz.: lieutenant-colonel, and all 
officers of a higher rank, thirty dollars per month; major, tweuty
five dollars per month; captain, twenty dollars per month; first 
lieutenant, seventeen dollars per month; second lieutenant, fifteen 
dollars per month; and non-commissioned officers, musicians, an·d 
privates, eight dollars per month. 
And all commissioned officers, of either service, shall receive 
such and only such pension as is herein provided for the 

1 The act of July 14, 1862, is the basis of all legislation governing such claims for 
~ens.ion as ma.y hereafter arise in the army. As the commissioner of pensions (,f 585) 
lurn1~hes gratuitously to all applicants the forms and instructions necessary to sub· 
st:intiate a claim, it has been deemed advisable to insert here only such portion of the 
pension laws as indicate the military individuals entitled to pensions, the rates thereof, 
and conditions upon which granted. Those desiring to pursue the subject further are 
referred to acts of Congress cited in note 6 to this chapter.

2 For special rates see, 5i8 and note thereto. 
( 261) 
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rank in which they bold commissions.3 
- Sec. 1, JulY. 14, 1862, 

chap. 166. 
576. An enlisted soldiers in the army who shall have become dis

abled in the service, whether they shall have been regularly mus
tered in or not, shall be entitled to the same benefits of the pension 
laws, as those who have been regularly mustered into the United 
States service; and the widows or other dependents entitled to pen
sions by law, as prescribed by the act of July 14, 1862, of any such 
soldier who may have been killed, or shall have died, or shall here
after die, by reason of any wound received or disease contracted 
while in said service and in the line of duty, shall be entitled to the 
same pension as though such soldier had been regularly mustered 
into the service.-Sec. 11, July 4, 1864, chap. 241. 

577. Acting assistant or contract surgeons, disabled by any wound 
received or disease contracted while actually performing the duties 
of assi"stant surgeons or acting assistant surgeons, with any military 
forces in the field or in transitu, sb~ll be entitled to the benefits of 
the pension laws in the same manner as if they bad actually been 
mustered into the service with the rank of assistant surgeon; and 
the widows, minor children, or the dependents of acting assistant 
surgeons dying while performing the duty aforesaid, shall in like 
manner be entitled to the same benefits of the pension laws as if the 
deceased had been actually mustered into the service as assistant 
surgeons.-Sec. 2, March 3, 1865, chap. 84. 

578. That the act entitled "An act supplementary to the several 
acts relating to pensions," approved June 6, 1866, be so amended 
that from and after the passage of this act all persons entitled by 
law to. a less pension than hereinafter specified, who, while in the 
military or naval· service of the United States and in line of duty, 
shall have lost the sight of both eyes, or shall have lost both bands, 
or shall have lost both feet, or been permanently a°iid totally disabled 
in the same, or otherwise so permanently and totally disabled as to 
render them utterly helpless, or so nearly so as to require the con-. 
stant personal aid and attendance of another person, shall be entitled 
to a pension of thirty-one dollars and twenty-five cents per month; 
and all persons who under like circumstances shall have lost one 
band and one foot, or been totally and permanently disabled in the 
same, or otherwise so disabled as to be incapacitated for performing 

s Brevet rank i~ not considered in determining rate of pension.-Attorney-gcoeral, 
August 30, 1853. 

(a.) This pension law(, 575) to embrace chaplains: see, 441. 
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any manual labor, but not so much as t~ require constant personal 

aid and attendance, shall be entitled to a pension of twenty-four 


· dollars per month; and all persons who under like circumstances 

shall have lost one hand or one foot, or been totally and permanently 

disabled in the same, or otherwise so disabled as to render their in

capacity to perform manual labor equivalent to the loss of a hand or 

foot, shall be entitled to a pension of eighteen dollars per month, 

from and after the 4th day of June, 1872.'-June 8, 1872, chap. 342. 


579. In all cases when a commission shall have been regularly 
issued to any person in the military or naval service who shall have 
died. or been disabled while in the line of duty, after the date of 
such commission, and before being mustered, such officer or other 
person entitled to a pension for such death or disability by existing 
laws shall receive a pension corresponding to his rank, as deter
mined by such commission, the same as if he had been mustered. 
Provided, That this section shall not apply to any officer who shall 
have willfully neglected or refused to be so musternd.-Sec. 7, June 
6, 1866, chap. 106. 

580. Officers absent on sick leave, and enlisted men absent on 
sick furlough, shall be regarded in the administration of the pension 
laws in the same manner as if they were in the field or hospital.5
Sec. 8, ibid. 

581. The period of service of all persons entitled to the benefits 
of the pension laws, or on account of whose death any person may 
become entitled to a pension, shall be construed to extend to· the 
time of disbanding the organization to which such persons belonged, 
or until their actual discharge for other cause than the expiration of 
the service of such organization.-Sec. 9, ibid. 

'SPECIAL RATEs.-Tbe act thus amended enacted that from and after its passage 
"all persons by law entitled to a less pension than hereinafter specified, who, while in 
the military or naval service and in line of duty, shall have lost the sight of both eyes, 
or who shall have lost both bands, or been permanently and totally disabled in the 
same, or otherwise so permanently and totally disabled as to render them utterly help
less, or so nearly so as to require the constant personal aid and attendance of another 
person, shall be entitled to a pension of twenty-five dollars per month; and all persons, 
who, under like circumstances, shall have lost both feet, or one hand and one foot, or 
?een totally and permanently disabled in the same, or otherwise so disabled as to be 
mcapacitated for performing any manual labor, but not so much as to require constant 
personal aid and attention, shall be entitled to a pension of twenty dollars per month; 
and all persons who, under like circumstances, shall have lost one hand or one foot, 
or been totally and permanently disabled in the same, or otherwise so disabled as to 
render their inability to perform manual labor equivalent to the loss of a hand or a 
foot, shall be entitled to a pension of fifteen dollars per month." 

(a.) The provisions of the section amended by this act have been extended to persons 
who, "having only one eye, shall have lost the same." See sec. 12, July 27, 1868, 
chap. 264. 

6 But see ~ 584, 
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582. Enlisted men employed as teamsters, wagoners, artificers, 
hospital"fJtewards, farriers, saddlers, and all other enlisted men, how. 
ever employed in the service of the army or navy, not specifically 
mentioned in the first section of an ii,ct entitled "An act to grant 
pensions," approved July 14, 1862, shall be regarded, in the ad
ministration of the pension laws, as non-commissioned officers or 
privates.-Sec. 10, ibid. · 

583. The provisions of the pension laws are hereby extended to 
and made to include provost-marshals, deputy provost-marshals, and 
enrolling officers who have been killed or wounded in the discharge 
of their duties j and for the purpose of determining the amount of 
pension to which such persons and their dependents shall be enti
tled, provost-marshals shall be ranked as captains, deputy provost. 
marshals as first lieutenants, and enrolling officers as second lieu
tenants.-Sec. 1, July 25, 1866, chap. 235. 

584. No person shall be entitled to a pension by reason of wounds 
received, or disease contracted, in the service of the United States, 
subsequently to the passage of this act, unless the person who was 
wounded or contracted disease was in the line of duty; and if in the 
military service, was at the time actually in the field, or on the march, 
or at some post, fort, or garrison.-Sec. 2, July 21, 1868, chap. 264. 

585. The commissioner of pensions, on application made to him 
in person or by letter by any claimants6 or applicants for pension, 
bounty, or other allowance required by law to be adjusted and paid 
by the pension office, shall furnish such claimants, free of all ex-· 
pense or charge to them, all such printed instructions and forms as 
may be necessary in establishing and obtaining said claim; and in 
case such claim is prosecuted by an agent or attorney7 of such claim
ant or applicant, on the issue of a certificate of pension or the gran'· 

6 MEMORANDA OF PENSION LAWS, providing for: 
Widow• and children. Sec. 2, July 14, 1862; sec. 'T, July 4, 1864; sec. 4, l\farch 3, 

1 S65; secs. 2, 6, July 25, 1866; and secs. 4, 5, IO, July 27, 1868. 
:Mothers. Sec. 3, July 14, 1862; and sec. 1, July 27, 1868. 
Fathers. Sec. 1, July 27, 1868. 
Brothers and sisters. Seo. 4, July 14, 1862; sec. 12, June 6, 1866; and sec. 1, July 

27, 1868. 
Mode of payment. Secs. 1, 2, 3, 6, July 8, 1870. 
IJuration of pensfons. Sec. 5, July 4, 1862; sec. 6, July 4, 1864; sec. 3, June 6, 1866; 

and secs. 3, 6, July 27, 1868. 
Loyalty of claimaflts. Sec. 4, July 14, 1862. . 
Assignment of claims (prohibited). Secs. 2, 3, June, 1866; and secs. 3, July 8, 1870. 
General pr,,visions. Sec. 10, July 4, 1864; sec. 4, July 25, 1866; secs. 8, 9, 15, July 

27, 1868; and act of July 7, 1870. 
7 AGENTS AND ATTORNEYS.-" Any pension agent or other person employed or ap

pointed by him, who shall take, or receive, or demand any fee or reward from any 
pensioner for any service in connection with the payment of his or her pension, shall 
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ing of a bounty or allowance, the commissioner of pensions shall 
forthwith notify the applicant or claimant that such certificate has 
been issued or allowance made, and the amount thereof.-Sec. 9, 
July 14, 1862, chap. 166. 

ARTIFICIAL LIMBS. 

586. The secretary of war is authorized and directed to furnish 
to discharged soldiers of the United States who have been disabled 
in the service, as well as to those not yet discharged, transporta
tion8 to and from their homes and the place where they may be re
quired to go to obtain artificial limbs8a provided for them under 
authority of law.-July 28, 1866, chap. 305. 

587. All officers in the military or naval service, of the rank of 
captain in the army or lieutenant in the navy, and of less rank, who 
have lost a leg or arm in such service and in the line of duty, or in 
consequence of wounds received or disease contracted therein, shall 
be entitled to receive an artificial limb on the same term as privates 
in the army are now entitled to receive the same.-Sec. 14, July 
21, 1868, chap. 264. 

' 	 588. Every soldier who was disabled d'uring the late war for the 
suppression of the rebellion, and who was furnished by the war 
department with an artificial limb or apparatus for resection, shall 
be entitled to receive a new limb or apparatus as soon after the 
passage of this act as the same can be practically [practicably] 

be held guilty of a misdemeanor, and shall he punished by a fine not exceeding five 
hundred dollars."-Sec. 4, July 8, 1870, chap. 225. 

"The fee of agents and attorneys for the preparations and prosecution of a clai.w. 
for pension or bounty land, under any or all of the various acts of Congress grat1ti11g 
the same, shall 11ot exceed in any case the sum of twenty-flve dollars. It shall be 
the duty of the agent or attorney of record in the prosecution of the case to cause to 
be filed with the commissioner of pensions, for his approval, duplicate articles of 
agreement, without additional cost to the claimant, setting forth the fee agreed upot1 
by the parties, and which agreement shall be executed in presence of and certified by 
some officer competent to administer oaths. In all cases where application is made 
for pension or bounty land, and no agreement is filed with and approved by the -eom
missioner as herein provided, the fee shall be ten dollars and no more.''-Sec. 7, ibid. 

"Any agent or attorney who shall directly or indirectly contract for, demand, 
~eceive, or retain any greater compensation for his services as such agent or attorney, 
in any claim for pension or bounty land, than is prescribed or allowed under the 
provisions of the preceding section, shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall, for every such offense, be fined not exceeding five hundred 
~ollars, or imprisoned at hard labor not exceeding five years, or both, at the discre
tion of the court.''-Sec. 8, ibid. 

s "The transportation a!lowe.i for having artificial limbs fitted shall be furnished by 
the quartermaster-general of the army, the cost of which shall be refunded from the 
appropriations for invalid pensions."-Sec. 2, June 8, 1872, chap. 353. · 

. Quartermaster's department to furnish transportation upon requisition from medical 
directors, or other officers designated by surgeon-general.-G.O.No. 73,A.-G. 0.,1866. 

(a.) Artificial limbs authorized by appropriations therefor.-July 16, 1862; Feb
ruary 9, 1863; March U, and June 15, 1864; and March 2, 1867. 

18 
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furnished, and at the expiration of every five years8
b thereafter, under 

such regulations as may be prescribed by the surgeon-general of the 
army. Prouided, That the soldier may, if he so elect, receive, in
stead of said limb or apparatus, the money value thereqf, at the fol
lowing rates, viz.: for artificial legs, seventy-five dollars; for arms, 
fifty dollars; for feet, fifty dollars; for apparatus for resection, fifty 
dollars.-Sec. 1, June l'l, 1870, chap. 132. 

589. The surgeon-general shall certify to the commissioner of 
pemdons a list of all soldiers who have elected to receive money 
commutation instead of limbs or apparatus, with the amount due to 
each, and the commissioner of pensions shall cause the same to be 
paid to such soldiers in the same manner as pensions are now or 
hereafter may be paid.-Sec. 2, ibid. 

590. Every soldier.who lost a limb during the late war, but, from 
the nature of his injury, was not able to use an artificial limb, and 
consequently received none from the government, shall be entitled 
to the benefits of this act, and shall receive money commutation as 
hereinbefore provided.-Sec. 3, ibid. 

591. The benefits8c of the act approved June l'l, 1870, entitled 
"An act to provide for furnishing artificial limbs to disabled sol
diers," shall be extended to all officers, soldiers, seamen, and marines 
disabled in the military or naval service of the United States, as fully 
as the same are provided for in the acts approved July 16, 1862, 

(b.) "The term of five years specified in the 1st section of the act approved June 
17, lSiO, entitled' An act to provide for furnishing artificial limbs to disabled sol
diers,' shall be held to commence in each case with the filing of the application under 
that act."-Sec. 3, June 8, 1872, chap. 353. 

(c.) And" the acts approved June 17, 1870 [,, 588, 589, 590], and June 30, 1870 
[, 5Ul], for supplying artificial limbs, or commutation for the same, to officers, sol
diers, and seamen, shall apply to all officers, non-commissioned officers, enlisted and 
hired men of the land and naval forces of the United States, who, in the line of their 
duty as such, shall have lost limbs or sustained bodily injuries depriving them of the 
use of any of their limbs, to be determined by the surgeon-general of the army."-' 
Sec. !, June 8, 1872, chap. 353. 

"The benefits of the laws extend to all persons who, at the time of incurri~g 
the disability, held a rank in the army not above that of captain, whatever their 
rank may be at the time of making their application, or whether now in the service 
or not. 

"Also to all such who may be disabled, in like manner, in time to come, while the 
law remains in force."-The Surgeon-general, September 20, 1871. 

"Those who recei\·ed orders for artificial limbs dated on or before June 16, 1870, 
are held entitled to have those orders filled, and also to claim under the recent acts. 
Orders on and after June 17, 1870, will be reckoned under the act of that date, and no 
person will be held entitled to receive two orders or their equivalents for the same in
jury within the period of five years prescribed by law. 

"Applications will be received where there has been no actual amputation or rese~
tion, in cases of anchylosis, paralysis, or other lesion of the limbs, where the injury is 
of a kind to be relieved by a mechanical appliance, and of such extent as to form the 
basis for an invalid pension."-The Surgeon-general, September·!, 1871. 
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July 28, 1866, and July 27, 1868, in so far as the said acts relate to 
artificial limbs and to transportation for procuring said limbs.ad_ 
June 30, 1870, chap. 179. 

SOLDIERS' HO:\IE. 

592. That all soldiers of the army of the United States, and all 
soldiers who may have been, or may hereafter be, of the army of 
the United States, whether regulars or volunteers, and who have 
contributed, or may hereafter contribute, according to sec. 7 of this 
act, to the support of the military asylum hereby created,9 shall, under 
the restrictions and provisions which follow, be members of the said 
asylum, with all the rights annexed thereto.-Sec. 1, .March 3, 1851, 
chap. 25. 

593. That, for the good government and attainment of the ob
jects proposed by the institution aforesaid, the general-in-chief 
commanding the army, the generals commanding the eastern and 
western geographical military divisions, the quartermaster-general, 
the commissary-general of subsistence, the paymaster-general, the 
surgeon-general, and the adjutant-general, shall be ex officio com
missioners of the same,1° constituting a board of commissioners, a 
majority of whom shall have power to establish, from time to time, 
regulations for the general and internal direction of the institution, 
to be submitted to the secretary of war for approval; and may do 
any other act or acts necessary for the government and interests of 
the same, as authorized herein.-Sec. 2, ibid. 

594. That the officers of the institution shall consist of a gov
ernor, a deputy governor, and a secretary, for each separate site of 
the asylum, the latter to be also treasurer; and the said officers 
shall be taken from the army, and appointed or removed, from time 
to time, as the interests of the institution may require, by the secre
tary of war, on the recommendation of the board of commissioners.11 

-Sec. 3, ibid. 

(d.) The last two acts cited are in,, 586, 587, the others are referred to in clause a 
of this note. 

9 APPLICATIO:<rs FOR Am11ssw:<r should be made through the adjutant-general of 
the army to the board of commissioners. If the board approves such application, 
the Be~retary of war directs that the applicaut be furnished with transportation 
by the quartermaster's department (to be refunded from the fund appropriated for 
the benefit of disabled soldiers) to the soldiers' home.-Adjutant-general, June 27,
1868. . . 

10 Board of commissioners reduced to three-the commissary-general, surgeon
general, and adjutant-general. See, 601. 

11 These officers may be detailed from the retired list: see 4!f 478, 

http:commissioners.11
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595. That the following persons, members of the army asylum 
according to sec. 1, shall be entitled to the rights and benefits herein 
conferred, and no others, viz.: every soldier of the army of the 
United States who shall have served, or may serve, honestly and 
faithfully, twenty years in the same, and every soldier, and every 
discharged soldier, whether regular or volunteer,1' who shall have 
suffered by reason of disease or wounds incurred in the service and 
in the line of his duty, rendering him incapable of further military 
service, if such disability has not been occasioned by his own mis
conduct. Provided, That no deserter, mutineer, or habitual drunkard, 
shall be received without such evidence of subsequent service, good 
conduct, and reformation of character as the commissioners shall 
deem sufficient to authorize his admission.-Sec. 4, l\larch 3, 1851, 
chap. 25. 

596. That any soldier admitted into this institution, for disability 
as aforesaid, and who shall recover his health, so as to fit him again 
for military service (he being· under fifty years of age), shall be 
discharged. Provided, That any pensioner on account of wounds 
or disability incurred in the military service, although he may not 
have· contributed to the funds of the institution, shall be entitled to 
all the benefits herein provided, upon transferring his pension to 
said asylum, for and during the- period that he may voluntarily 
continue to receive such benefits.18-Sec. 5, ibid. 

597. That the provisions of the foregoing section shall not be 
extended to any soldier in the regular or volunteer service who 
shall have been convicted of felony or other disgraceful or infamous 

12 Benefits extended to regulars and volunteers of war of 1812, etc.: see ~ 602. 
(a.) THE NATIOl!AL ASYLUM FOR DISABLED VOLUNTEER SOLDIERS was incorp?rated 

by the act of March 3, 1865, and consists of the central asylum, at Dayton, Oh10, the 
eastern branch, at Augusta, Maine, and the northwestern branch, at Milwaukee, Wis
consin. Volunteer soldiers desiring admission may apply by letter to either of the 
managers, or at the. branch asylum nearest to their place of residence; wbereu~on 
blank applications will be sent to the applicant, and, if duly qualified, transportation 
will be furnished him. If the applicant is unable to travel, relief will be granted by 
the manager to whom the application is made. 

The requirements are: 
First. An honorable discharge from the volunteer service. 
Second. Disability by wounds received or sickness contracted in the line of duty. 
Third. A soldier entitled to, or having a pension, making application for admission, 

must forward to the manager to whom he applies for admission his discharge-pap~r 
and pension certificate, or receipt therefor, or both, as the case may be, before bis 
application is granted, which papers will be sent to the branch of the asylum to wbic.h 
the applicant is admitted, to be kept there for his use and returned to him when he IS 

discharged. The rule is adopted to prevent the losses of such papers and certificates, 
and to hinder fraudulent practices. 

l\Iore particular information as to either of the asylums can be obtained by address
ing the governor of such asylum. 

13 For surrender of pensions see also , 603, 
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crimes of civil nature since he shall have been admitted into the 
service of the United States.-Sec. 6, ibid. 

598. That for the support of the said institution the following 
funds shall be set apart, and the same are hereby appropriated: 
any unexpended balance of the appropriation remaining in the 
treasury, for the benefit of discharged soldiers disabled by wounds; 
the sum of $118,191.19, levied by the commanding general of the 
army of the United States in Mexico, during the war with that 
republic, for the benefit of the so1diers of the United States army, 
regulars and volunteers, engaged in that war, but taken possession 
of as funds of the United States and placed in the treasury; all 
stoppages or fines adjudged against soldiers by sentence of courts
martial, over and above any amount that may be due for the re
imbursement of government or of individuals; all forfeitures on 
aCCOUnt Of desertion ju • and all moneys belonging to 
the estates of deceased soldiers, which now are or may hereafter be 
unclaimed for the period of three years, subsequent to the death of 
said soldier or soldiers, to be repaid by the commissioners of the 
institution, upon the demand of the heirs or legal representatives 
of the deceased. And provided also, That from the first day of the 
month next after the passage of this act there shall be deducted 
from the pay of every non-commissioned officer, musician, artificer, 
and private, of the army of the United States, the sum of twenty
five cents per month,15 which sum so deducted shall, by the pay 
department of the army, be passed to the credit of the commis
sioners of the army asylum, who are hereby also authorized to 
receive all donations of money or property made by any person or 
persons for the benefit of the institution, and hold the same for its 
sole and exclusive use. Provided, That the deduction of twenty
five cents per month from the pay of non-commissioned officers, 
musicians, artificers, and privates of regiments of volunteers, or 
other corps or regiments, raised for a limited period, or for a tem
porary purpose or purposes, shall only be made with their consent. 
-Sec. 1, March 3, 1851, chap. 25. 

599. That the commissioners of this institution, by and with the 
approval of the President, be and the same are hereby authorized 
and required to procure for immediate use, at a suitable place or 
places, a site or sites for the military asylum, and if the necessary 

1' See , 605, repealing clause omitted from this section. 
15 Rate reduced to twelve and a half cents: see, 604. l\Ien enlisted for the ordnance 

embraced in above aot.-Seoond Comptroller, July 24, 1851. 

http:118,191.19
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buildings cannot be procured with the site or sites, to have the same 
erected, having due regard to the health of the locations, facility of 
access, to economy, and giving preference to such places as with the 
most convenience and least cost will accommodate the persons pro
vided for in this act.-Sec. 8, ibid. 

600. That the commissioners, with the approval of the secretary 
of war, prepare the necessary rules and regulations for the govern
ment of said institution, and cause the same to be fitted and fur
nished for the immediate reception of those provided for in this act, 
and that the secretary of war report upon the execution of this duty 
at the next session of Congress.-Sec. 9, ibid. 

601. That the 2d section of the act of March 3, 1851, entitled 
".An act to found a military asylum for the relief and support of in
valid and disabled soldiers of the army of the United States," be so 
amended as to reduce the number of commissioners authorized by 
that section to three, and to consist of the commissary-general of 
subsistence, the surgeon-general, and the adjutant-general (any two 
of whom shall be a quorum for the transaction of business), whose 
duty it shall be to examine and audit the accounts of the treasurer 
quarter-yearly, and to visit and inspect the military asylum at least 
once in every month.-Sec. 4, March 3, 1859, chap. 83. 

602. That the benefits of the said act be and they are hereby 
extended so as to include the invalid and disabled soldiers, whetb,er 
regulars or volunteers, of the war of 1812, and of all subsequent 
wars; and that so much of the act of the 3d of March, 1851, as is 
inconsistent herewith be and the same is hereby repealed.-Sec. 5, 
ibid. 

603. That all pensioners on account of wounds or disability in
currred in the military service shall transfer and surrender their 
pensions to the institution for and during the time they may remain 
therein and voluntarily continue to receive its benefits.-Sec. 6, ibid. 

604. That the deductions of twenty-five cents per month from 
the pay of the non-commissioned officers, musicians, artificers, and 
privates in the army shall be reduced, from and after the 30th of 
June next, to twelve and a half cents per month, and that the title 
of the act be and the same is hereby changed from the "military 
asylum" to that of the "soldiers' home." And provided further, 
That all persons now in, or that may hereafter be admitted into, the 
institution, shall be and are hereby made subject to the Rules and 
.Articles of War, and will be governed thereby in the same manner 
as soldiers in the army.-Sec. ~.ibid. 
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605. That so much of the 7th section of the act approved ::\larch 
3, 1851, entitled ".An act to found a military asylum for the relief 
and support of invalid and disabled soldiers of the army of the 
United States," as requires that "all moneys, not exceeding two
thirds of the balance on hand, of the hospital fund and of the post 
fund of each military station, after deducting the necessary expenses," 
shall be set apart for the support of the military asylum, be and the 
same is hereby repealed.-Sec. 2, July 5, 1862, chap. 133. 

INSANE ASYLUM. 

606. That the titie of the institution shall be the "government 
hospital for the insane," and its object shall be the most humane 
care and enlightened curative treatment of the insane of the army 
and navy of the United States, and of the District of Columbia.16

Sec. 1, March 3, 1855, chap. 190. 
607. That sec. 4 of the act of March 3, 1855, entitled ".An act 

to organize an institution for the insane of the army and navy, and 
of the District of Columbia, in the said District," be and the sa..me 
is hereby amended so as to read as follows: 

"§ 4. That the order of the secretary of war, and that of the 
secretary of the navy, and that of the secretary of the treasury, 
shall authorize the superintendent to receive insane persons belong· 
ing to the army and navy and revenue cutter service, respectively, 
and keep them in custody until they are cured, or removed by the 
same authority which ordered their reception."-June 15, 1860, 
chap. 66. 

16 The insane of the military service are entitled to treatment in the goYernment 
hospital established in this city. To protect, however, their own interests, as well as 
those of the government, it is prescribed by the secretary of wnr, that to procure ad
mission into the hospital, application must be made to the adjutant-general, setting 
forth the name, rank, company, and regiment of the patient, with a certificate from 
the surgeon of the regiment as to the duration of the insanity, and whether insane 
b~fore enlistment. It will likewise be accompanied by the descriptive list of the sol
dier, and copies of his pay and olothing accounts. The application should precede 
the arrival of the soldier in this city by at least one day, that the signature of the 
secretary of war may be obtained to the paper authorizing admission into the hospital, 
and that the patient may not have to wait in the streets during that time. 

On the departure of the patient from his station, the commanding officer will gfre 
such orders, to the person in charge, as will provide for the transportation of the 
nece~sary attendants, to the institution and back again to their post, and for their 
subsistence, either in kind or by commutation, during their absence. 

To procure the release of a patient, when cured, or for delivery to his friends, appli
cation must again be made to the adjutant-general, who will procure the necessary 
authorization, and also cause a statement of his accounts to be made and delivered to 
him.-G. O. No. 98, A.-G. O., 1861. 

Insane soldiers will not be discharged from the service; but are to be sent, under 
proper protection, by department commanders to Washington.-Army Regulations, 
18i3. See also note I, Chap. xx. 

http:Columbia.16
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608. Civilians employed in the service of the United States in 
the quartermaster's department nnd the subsistence department of 
the army, who may be, or may hereafter become, insane while in 
such employment, shall be admitted, on the order of the secretary 
of war, the same as persons belonging to the army and navy, to the 
benefits of the asylum for the insane in the District of Columbia, as 
now provided by law in reference to soldiers and sailors in the army 
and navy.-Sec. 1, July 13, 1866, chap. 179. 

609. The following classes of persons, under the following cir· 
cumstances, shall be entitled to admission to said asylum on the 
order of the secretary of war if in the army, or the secretary of the 
navy if in the navy, to wit: 

First. Men who, while in the service of the United States, in 
the army or navy, have been admitted to said asylum, and have 
been thereafter discharged therefrom on the supposition that they 
had recovered their reason, and have, within three years after 
such discharge, become again insane from causes existing at 
the time Of such discharge, and have no adequate means of 
support. 

Second. Indigent insane persons who have been in the same ser
vice, and been discharged therefrom on account of disability arising 
from such insanity. 

Third. Indigent insane persons who have become insane within 
three years after discharge from such service, from causes which 
arose during and were produced by said service.-Sec. 2, July 13, 
1866, chap. 179. 

NATIONAL CE:\IETERIES. 

610. The President of the United States shall have power, 
whenever in bis opinion it shall be expedient, to purchase cemetery 
grounds, and cause them to be securely inclosed, to be used as a 
national cemetery for the soldiers who shall die in the service of 
the country.-Sec. 18, July 17, 1862, chap. 200. 

611. That the secretary of war be and be is hereby authorized 
and required to take immediate measures to preserve from desecra
tion the graves of the soldiers of the United States who fell in battle, 
or died of disease in the field and in hospital during the war of the 
rebellion; to secure suitable burial-places in which they may be 
properly interred, and to have the grounds inclosed, so that the 
resting-places of the honored dead may be kept sacred forever.
Joint Resolution, .April 13, 1866. 
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612. In the arrangement of the national cemeteries established 
for the burial of deceased soldiers and sailors, the secretary of war 
is hereby directed to have the same inclosed with a good and sub
stantial stone or iron fence; and to cause each grave to be marked 
with a small headstone or block, with the number' of the grave17 in
scribed thereon, corresponding with the number opposite to the 
name of the party, in a register of burials to be kept at each ceme
tery and at the office of the quartermaster-genera1,11a which shall set 
forth the name, rank, company, regiment, and date of death of the 
officer or soldier; or if unknown, it shall be so recorded.-Sec. I, 
February 22, 1867, chap. 61. 

613. The secretary of war is hereby directed to cause to be 
erected at the principal entrance of each of the national cemeteries 
aforesaid a suitable building to be occupied as a porter's lodge; 
and it shall be his duty to appoint a meritorious and trustworthy 
superintendent,18 who shall be selected from enlisted men of the 
army, disabled in service,22

• and who shall have the pay and 
allowances of an ordnance sergeant, to reside therein, for the pur
pose of guarding and protecting the cemetery and giving info1·ma
tion to parties visiting the same. The secretary of war shall detail 
some officer of the army, not under the rank of major, to visit an
nually all of said cemeteries, and to inspect and report to him the 
condition of the same, and the amount of money necessary to pro

17 An amendatory act, approved June 8, 1872 (chap. 368), provides that "the 
secretary of war shall cause each grave to be marked with a small headstone, with 
the name of the soldier and the name of his State inscribed thereon, when the same 
are known, in addition to the number required to be inscribed by said section; and 
he sbidl, within ninety days from the passage of this act, advertise for sealed pro
posals of bids for the making and erection of such headstones, which advertisements 
shall be made for sixty days successively in at least twenty newspapers of general 
circulation in the United States, and shall call for bids for the doing of said work, in 
whole or in part; and upon the opening of such bids the secretary of war shall, with
out delay, award the contracts for said work to the lowest responsible bidder or bid
ders, in whole or in part; and said bidders shall give bond to his satisfaction for the 
faithful completion of the work." 

(a.) The national cemeteries are directly under the charge of the quartermaster. 
general and the officers of the quartermaster's department (G. 0. No. 45, A.-G. O., 
1868); but it is the duty of any officer having cognizance of misconduct or neglect of 
duty by a superintendent to report the facts to the adjutant-general.-G. 0. No. 64, 
A.-G. O., 1867. 

"The care of the national cemeteries does not appertain to the army, and it is not 
necessary for the military serTice that division or department commandera shall 
have supervision over them. You will, therefore, please dispense with the usual 
channel of communication through chief quartermasters of divisions and depart
ments, on cemeterial business, and have the whole of that business placed under the 
charge of an officer of your department, to be on duty in your office; who will, under 
your orders, conduct all the correspondence and business, pertaining to the ceme
teries, directly with the superintendents or quartermasters in charge."-Secretary of 
War to the quartermaster-general, July 18, 1872. 

18 For further legislation in reference to superintendents see ~ f 621, 622. 
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tect them, to sod the graves, gravel and grade the walks and ave
nues, and to keep the grounds in complete ord.er; and the said 
secretary shall transmit the said report to Congress at the com
mencement of each session, together with an estimate of the appro
priation necessary for that purpose.-Sec. 2, February 22, 1867, 
chap. 61. 

614. Any person who shall willfully destroy, mutilate, deface, 
injure, or remove any monument, gravestone, or other structure, or 
shall willfully destroy, cut, break, injure, or remove any tree, shrub, 
or plant, within the limits of any of said national cemeteries, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof 
before any district or circuit court of the United States within any. 
State or district where any of said national cemeteries are situated, 
shall be liable to a fine of not less than twenty-five nor more than 
one hundred dollars, or to imprisonment of not less than fifteen nor 
more than sixty days, according to the nature and aggravation of 
the offense. And the superintendent in charge of any national 
cemetery is hereby authorized to arrest forthwith any person en
gaged in committing any misdemeanor herein prohibited, and to 
bring such person before any United States commissioner or judge 
of any district or circuit court of the United States within any State 
or district where any of said cemeteries are situated, for the purpose 
of holding said person to answer for said misdemeanor, and then 
and there shall make complaint in due form. 19-Sec. 3, ibid. 

615. It shall be the duty of the secretary of war to purchase 
from the owner or owners thereof, at such price as may be mutually 
agreed upon between the secretary and such owner or owners, such 
real estate as in his judgment is suitable and necessary for the pur
pose of carrying into effect the provisions of this act, and to obtain 
from said owner or owners title in fee simple for the same. And in 
case the secretary of war shall not be able to agree with said owner 
or owners upon the price to be paid for any real estate needed for 
the purpose of this act, or to obtain from said owner or owners title 
in fee simple for the same, the secretary of war is hereby authorized 
to enter upon and appropriate any real estate which, in bis Judg· 
ment, is suitable and necessary for the purposes of this act.-Sec. 4, 
February 22, 1867, chap. 61. 

616. The secretary of war, or the owner or owners of any real 
estate thus entered upon and appropriated, are hereby authorized to 

I 

10 A copy of this section shall be kept posted at the entrance, and in several other 
conspicuous places in each cemetery.-G. 0. No. 64, A.-G. O., 1867. 
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make application for an appraisement of said real estate thus entered 
upon and appropriated to any district or circuit court within any 
State or district where such real estate is situated; and any of said 
courts is hereby authorized and required, upon such application, 
and in such mode and under such rules and regulations as it may 
adopt, to make a just and equitable appraisement of the cash value 
of the several interests of each and every owner of the real estate 
and improvements thereon entered upon and appropriated for the 
purposes of this act, and in accordance with its provisions.-Sec. 5, 
ibid. 

617. The fee simple of all real estate thus entered upon and ap
propriated for the purposes of this act, and of which appraisement 
shall have been made under the order and direction of any of said 
courts, shall, upon payment to the owner or owners, respectively, 
of the appraised value, or in case said o~ner or owners refuse or 
neglect for thirty days after the appraisement of the cash value of 
the said real estate or improvements by any of said courts to demand 
the same from the secretary of war, upon depositing the said ap
praised value in the said court making such appraisement, to the . 
credit of said owner or owners respectively, be vested in the United 
States, and its jurisdiction over said real estate shall be exclusive 
and the same as its jurisdiction over real estate purchased, ceded, or 
appropriated for the purposes of navy-yards, forts, and arscnals.20 

And the secretary of war is hereby authorized and required to pay 
to the several owner or owners, respectively, the appraised value of 
the several pieces or parcels of real estate, as specified in the appraise
ment of any of said courts, or to pay into any of said courts by de
posit, as hereinbefore provided, the said appraised value; and the 
sum necessary for such purpose may be taken from any moneys ap
propriated for the purposes of this act.-Sec. 6, ibid. 

618. From the time any State legislature shall have given, or 
shall hereafter give, the consent of such State to the purchase, by 
the United States, of any national cemetery mentioned in the act en
titled "An act to establish and protect national cemeteries," ap- · 
proved February 22, 1867, the jurisdiction and power of legislation 
of the United States over such cemetery shall, in all courts and 
places, be held to be the same as is granted by .sec. 8,21 Art. I. of 

20 But see following paragraph for modification of this section. 
21 See clause 16 of said section. 
In reference to the ExcLUSIVE JURISDICTION of the United States over all its reser

vations see also Chap. xxiv., note 1. 
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the Constitution of the United States; and all the provisions of said 
act of February 22, 1867, shall be applicable to the same.-Sec. 1, 
July 1, 1870, chap. 200. 

619. It shall be the duty of the secretary of war to cause copies 
of this present act to be sent to the governors of all such States 
wherein any of such national cemeteries may be situated, to the end 
that the legislatures of such States may give the consent herein. 
mentioned.-Sec. 2, ibid. 

620. That the secretary of war be and he is hereby directed to 
accept and take charge of the Soldiers' National Cemetery at Gettys
burg, Pennsylvania, and the Antietam National Cemetery at Sharps
burg, l\Iaryland, whenever the commissioners and trustees having 
charge of said cemeteries are ready to transfer their care to the 
general government. That when the aforementioned cemeteries 
are placed under the control of the secretary of war, that they be 
taken care of and maintained in accordance with the provisions of 
the act of Congress entitled "An act to establish and protect national 
cemeteries," approved February 22, 1867.-Joint Resolution, July 
14, 1870. 

621. The secretary of war is hereby authorized to select the 
superintendents of the national cemeteries from meritorious and 
trustworthy soldiers, either commissioned officers or enlisted men 
of the volunteer or regular army, who have been honorably mustered 
out or discharged from the service of the United States, and who 
may have been disabled for active field service in the line of duty.
Sec. 1, J\fay 18, 1872, chap. 173. 

622. That the superintendents of the national cemeteries shall 
receive for their compensation from sixty dollars to seventy-five 
dollars per month, according to the extent and importance of the 
cemeteries to which they may be respectively assigned, to be deter
mined by the secretary of war; and they shall also be furnished 
with quarters and fuel, as now provided at the several cemeteries.22 

-Sec. 2, ibid. 
623. From and after the passage of this act all soldiers and sailors 

honorably discharged from the service of the United States, who 

22 SUPERINTENDENTS may be pa.id monthly, and each payment must be noted upon the 
descriptive list.-Pa.yma.ster's Ma.nus.I (1871), ~ 209. 

(a.) They are not considered as enlisted men, but are appointed by the secretary of 
war. They a.re not entitled to clothing or subsistence, or money in lieu of either, and 
are not subject to deduction on account of army asylum.-G. 0. No. 51, A.-G. O., 1872. 
Nor a.re they entitled to medicines or medical attendance from the United States.
Quartermaster-general, July 20, 1872. 

http:cemeteries.22
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may die in a destitute condition, shall be allowed burial in the 
national cemeteries of the United States.-June 1, 1872, chap. 257. 

(b.) The cemeteries are divided into four classes, as follows:, 

Fmsr CLASS. 

[Pay of Superintendents, $75 per month.] 

Arlington, Virginia. 

Be1tufort, South Carolina. 

Chattanoog1t, Tennessee. 

Chalmette, Louisiana. 

Gettysburg, Pennsylvania. 

Jefferson Barracks, Missouri. 

Mobile, Alabama. 

Memphis, Tennessee. 

Mound City, Illinois. 

Natchez, Mississippi. 

Pittsburg Landing, Tennessee. 

Richmond, Virginia. 

Soldiers' Home, D. C. 


Andersonville, Georgia, 
Camp Nelson, Kentucky. 
Corinth, Mississippi. 
Fredericksburg, Virginia. 
Hampton, Virginia. 
Little Rock, Arkansas. 
Murfreesboro', Tennessee. 
Marietta, Georgia. 
Nashville, Tennessee. 
Poplar Grove, Virginia. 
Port Hudson, Louisiana. 
Salisbury, North Carolina. 
Vicksburg, Mississippi. 

SECOND CLASS. 

[Pay of Superintendents, $70 per month.] 

Alexandria, Virginia. 

Beverly, New Jersey. 

Philadelphia, Pennsylvania. 

Baton Rouge, Louisiana. 

City Point, Virginia. 

Mills Springs, Kentucky. 

Raleigh, North Carolina. 

Winchester, Virginia. 


THIRD 

Alexandria, Louisiana. 
Bitrrancas, Florida, 
Brownsville, Texas. 
Knoxville, Tennessee. 
New Berne, North Carolina. 
Wilmington, North Carolina. 
Yorktown, Virginia. 

CLASS. 

[Pay of Superintendents, $65 per month.] 

Culpepper, Virginia. Cold Harbor, Virginia. 
Florence, South Carolina. Fort Donelson, Tennessee. 
Fort Leavenworth, Kansas. Fort Smith, Arkansas. 
Lebanon, Kentucky. Springfield, Missouri. 

FOURTH CLASS. 

[Pay of Superi>ttendents, $60 per month.] 

Annapolis, Maryland. Battle Ground, D. C. 

Camp Butler, Illinois. Cypress Hill, New York. 

Fort Harrison, Virginia. Danville, Virginia. 

Fayetteville, Arkansa.a, Fort Scott, K1tnsas. 

Glendale, Virginia. Fort Gibson, Indian Territory. 

Jefferson City, Missouri. Grafton, West Virginia. 

Xew Albany, Indiana. Keokuk, Iowa. 

San Antonio, Texas. Staunton, Virginia. 

Seven Pines, Virginia. G. O. No. 51, A ..G. 0., 1872. 


( c.) The 3d section of the act of May 18, 1872 (~ ~ 621, 622), provides "that all acts 
and parts of acts inconsistent with the provisions of this act are hereby repealed." 



CHA PT ER XXII. 

:JJIJLITARY TRIBUNALS. 

JURISDICTION. 

625. ALL sutlers and retainers to the camp, and all persons 
whatsoever, serving with the armies of the United States in the 
field,1° though not enlisted soldiers, are to be subject to orders, ac
cording to the rules and discipline of war.1-60th Article of War, 
April 10, 1806. 

1 JumsDICTIO!l'.-The Constitution of the United States (Art. I., sec. 8, clause 13; Art. 
II., sec. 2, clause 1; and Amendment V.) shows that Congress has power to provide for 
the trial and punishment of military offenses in the manner practiced by civilized 
nations, and that this power is given without any connection between it and the 3d 
Article of the Constitution defining the judicial power of the United States; indeed, 
that the two powers are entirely independent of each other.-D,vnes v. Hoover, 20 
Howard, 79; and see Chap. xxvii., note 22. 

(a.) "Courts-martial derive their jurisdiction and are regulated with us by acts of 
Congress, in which the crimes which may be committed, the manner of charging the 
accused, and of trial, and the punishments which may be inflicted, are expressed in 
terms; or they may get jurisdiction by a fair deduction from the definition of the crime 
that it comprehends; and that the legislature meant to subject to punishment one of a 
minor degree of a kindred character, which has already been recognized to be such by 
the practice of courts-martial in the army and navy services of nations, and by those 
functionaries in different nations to whom has been confided a revising power over the 
sentences of courts-martial. And when offenses and crimes are not given in terms or 
by definition, the want of it may be supplied by a comprehensive enactment, such as 
the 32d article of the rules for the government of the navy [corresponding in terms 
with our 99th Article of War], which means that courts-martial have jurisdiction of 
such crimes as are not specified, but which have been recognized to be crimes and 
offenses by the usages in the navy [army] of all nations, and that they shall be pun
ished according to the laws and customs of the sea [or war]."-Jbid., 82. See also 
note 8 to this chapter, and note 28 c, Chap. xxvii. 

(b.) There is no doubt of the competency and completeness of the jurisdiction of 
military courts in all cases, and under the conditions, provided for by statute law, by 
the rules and regulations prescribed for the army, and by the customs of [see note 14] 
service or laws of war. See Houston v. Moore, 5 Wheaton, 1; Sergeant on Const., 130; 
and note 28 (clause c), Chap. xxvii. But being courts of limited and special jurisdi~
tion, called into existence for special purposes, the law presumes nothing in their 
favor, and "he who seeks to enforce their sentences, or to justify his conduct under 
them, must set forth affirmatively and clearly all the facts which are necessary to show 
that the court was legally constituted, and that the subject was within their jurisdic
tion."-Greenleaf on Evidence, vol. iii.,* 470. Their jurisdiction is not to be stretched 
by implication.-1Opinions,177. 

( c.) When the court has been illegally constituted, or is without jurisdiction, ~r, 
having jurisdiction, disregards the rules of proceeding enjoined by the law for 1~s 
exercise so as to render the case before one who is not the proper judge, its action JS 

absolutely void; and civil courts have never failed, upon a proper suit, to give the 

( 278) 
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626. All officers, conductors, gunners, matrosses, drivers, or other 
persons whatsoever, receiving pay or hire in the service of the artil
lery, or corps of engineers of the United States, shall be governed 
by the aforesaid rules and articles, and shall be s~bject to be tried 
by courts-martial, in like manner with the officers and soldiers of 
the other troops in the service of the United States.'-96th Article 
of War, April I 0, 1806. 

party redress who has been injured by a void process or void judgment. Trespass for 
false imprisonment is the proper remedy, when the liberty of the citizen bas been re
strained by process of the court or by execution of its judgment; and, on an action by 
the party aggrieved, the civil court may inquire into the want of jurisdiction in the 
military court, and give him redress. The decision of a court-martial in a case clearly 
without its jurisdiction cannot protect the officer who executes its sentence; the court 
and the officers are all trespassers, and liable for damages in the courts of common 
Jaw.- Wise v. Wither•, 3 Cranch, 337; and Dynes v. Hoover,20 Howard, 80-83, passim. 
But see Chap. xxvii., note 28 d. 

(d.) Under the English law it has been repeatedly determined that the sentences of 
courts-martial are conclusive in any action brought in the courts of common law; but 
that those courts will examine whether the courts-martial haTe exceeded the jurisdic
tion given them, though it is said" not, however, after the sentence bas been ratified 
and carried into execution."-Cases cited by Supreme Court in case of Dy11ea v. Hoover, 
20 Howard. 

(e.) "These words ['in the field'] imply military operations with a view to an enemy. 
Hostilities with Indians seem to he as much within their meaning as any other kind 
of warfare. To enable the officers of an army to preserve good order and discipline 
is the object of this article, and these may be as necessary in the face of hostile savages 
as in front of any other enemy. When an army is engaged in offensive or defensive 
operations, I think it safe to say that it is an army 'in the field.' 

"To decide exactly where the boundary line runs between civil and military juris
diction as to the civilians attached to an army is difficult; but it is quite evident that 
they are within military jurisdiction, as provided for in said article, when their 
treachery, defection, or insubordination might endanger or embarrass the army to 
which they belong in its operations against what is known in military phrase as 'an 
enemy.' Possibly the fact that troops are found in a region of country chielly in
habited by Indians, and remote from the exercise of civil authority, may enter into 
the description of' an army in the field.' Persons who attach themselves to an army 
going upon an expedition against hostile Indians may be understood as agreeing that 
they will submit themselves for the time being to military control. 

"I am therefore of the opinion that, under the circumstances as above set forth, 
persons serving with the army are subject to orders according to the rules and disci
pline of war.''-Attorncy-general, April I, 1872. 

2 The 1st section of the act establishing rules and articles for the government of 
the armies of the United States provides (fi 680) that its provisions "shall be the 
rules and articles by which the armies of the United States she.II be governed," etc. 
Under so comprehensive an enactment it would seem that all bodies of troops, and 
each individual, becoming a constituent part of the army, would ipso facto become 
subject to this code. But in discussing this subject Mr. Wirt says: "Even in relation 
to the land and naval forces (including the militia when in actual service), Congress 
has never considered tbe mere a.ct Qf stamping on these bodies a military character, 
by .ordering them to be raised, organized, and called into service, as being sufficient, 
of itself, to subject them to trial by court-martial under the Rules and Articles of 
War; because this would be to abrogate a high constitutional privilege by implication. 
In every instance, therefore, in which Congress has impressed a military character 
on any body of men whom they intended to divest of the civil right of trial by jury, 
besides the impressment of that military character, they have uniformly and ex
p_ressly declared that they should be subject to the Rules and Articles of War.'' [Acts 
cited.] "And what is still more remarkable is, that even after the general act of 
1806 had passed, declaring the Rules and Articles of War, and containing the perma
nent prorision thut the armies of the United States should be subject to these rules 
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627. The officers and soldiers of any troops, whether militias or 
others, being mustered and in pay of the United States/ shall, at all 
times and in all places, when joined, or acting in conjunction with 
the regular forces of the United States,5 be governed by these Rules 
and Articles of War, and shall be subject to be tried by courts. 
martial, in like manner with the officers and soldiers in the regular 
forces; save only that such courts-martial shall be composed en. 
tirely of militia officers.-97th Article of War, April 10, 1806. 

628. . No officer, non-commissioned officer, soldier, or 
follower of the army shall be tried the second time for the same 
offense.6-87th Article of War. 

and articles, Congress, not content to leave after-raised troops to the operation of that 
general provision, have in every instance repeated the provision of their subjection 
to military Jaw. A course of legislation so Jong continued and so uniform marks the 
sacred respect in which Congress bas ever regarded the right of trial by jury, and 
will justify us in assuming it aa their aense, that this right is never to be taken away 
by implication; never by the mere impressment of a military character on a body; 
never without a poaitive provision to that effect."-! Opinions, 276. 

That Congress deemed it necessary in all cases of increase, and even in reductions, 
of the army to provide that the forces added, or retained, should be subject to this 
military code is apparent also from most of the legislation subsequent to date of Mr. 
Wirt's opinion. Until act of July 29, 1861, this subjection has been declared in ex
press terms, and in that act the additional forces were placed "on the •ame footing in 
eve1-y reapect" with the" corresponding grades and corps now in the regular service." 
The act of July 28, 1866, which reorganized the army de novo, is, however, silent 
upon this important question-doubtless because Congress had at last determined 
that a reiteration of the subjecting clause was mere surplusnge. 

The Articles of War are to be observed and obeyed by all officers and soldiers in 
the service of the l'.nited States: see Chap. xxiii., ,[ 684. 

Co:s-TRACTORS subjected to Articles of War (Chap. iii., , 112); also inmates of the 
SOLDIERS' HOME: see Chap. xxi., , 604. 

For special, and perhaps unnecessary, legislation extending jurisdiction beyond 
term of military service in cases of fraud and desertion, see Chap. iii., 1[ 78; and 
Chap. xxiii., 1f 713; also 1[ 630, and note 8, this chapter. 

B Conditions of militia subjection: see ChRp. xxv.,,, 804, 809, and notes 8, 9. 
'A soldier who has served out his term, but is refused his discharge, is, neverthe

less, whilst he remains in barracks, subject to the rules of the military establishment. 
-United State• v. Traver•, 2 Wheeler's Crim. Cases, 490. . 

5 MARINE CoRPS subject to the Rules and Articles of War "when detached for service 
with the army, by order of the President."-Chap. xxviii., , 955. 

6 The Constitution declares that no person shall "be subject for the same offense 
to be twice put in jeopardy of life or limb;" and that" no fact tried by a jury shall 
be otherwise re-examined in any court of the United States than according to the 
rules of the common law."-Amendments V. and VII. 

A former trial must have proceeded to an acquittal, or conviction a.nd sent~~ce, ~y 
a court of competent jurisdiction, and upon a sufficient indictment. Failing ~n 
either of these conditions, the prisoner has not been "in jeopardy," and may again 
be placed upon his defense to answer for the same offense.- United State• v. Gilbert, 2 
Sumner, 42; and United Stare• v. Perez, 9 Wheaton, 579; and see 1 Opinions, 294. 

"A judgment or decree set up as a bar by plea, or relied on as evidence b~ w.Ry.of 
estoppel, to be conclusive, must have been made: 1, by a court of competent Jnrisd10· 
tion upon the same subject-matter; 2, between the same parties; [and] 3, for the 
same purpose."-Aapden v. Nixon, 4 Howard, 497, 498. See also Wilke• v. JJinsman, 
APPESQJX,,, IOU?, 1098. 

A nolle prosequi entered by competent authority, and with consent of the cour.t, 
operates simply as an interruption or suspension of proceedings in the case, and is 
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629. No officer shall be tried but by a general court-martial, nor 
by officers of an inferior rank, if it can be avoided. 7 Nor shall any 
proceedings of trials be carried on, excepting between the hours of 
eight in the morning and three in the afternoon, e;xcepting in cases 
which, in the opinion of the officer appointing the court-martial, 
require immediate example.-75th Article of War. 

630. No person shall be liable to be tried and punished by a gen
eral court-martial for any offense which shall appear to" have been 
committed more than two years before the issuing of the order for 
such trial,8 unless the person, by reason of having absented himself, 

no bar to a subsequent trial for the same offense: see United State• v. Shoemaker, 2 
McLean, 114; and United States v. llfor,.,·s, l Curtis, C. C., 23. 

In connection with this subject it should be borne in mind that the same act may 
bear criminal relations both to municipal law and to the military code, and may draw 
to its commission the penalties denounced by either as appropriate to its character in 
reference to each; "yet it cannot be truly averred thnt the offender has thus been 
twice punished for the same offense; but only that by one act he has committed t100 

offenses, for each of which.he is justly punished.''-Fox v. State of Ohio, 5 Howard, 
434; U11ited States v. lllarigold, 9 Howard, 569; Moore v. State of Illinois, 14 Howard, 
20; 3 Opinions, 749; 6 ibid., 413-420, 506-516, 

"Immunity from 01-e crime cannot be obtained by proving that, in d<Jing the act, 
the party had commitred anothcr.''-Rawle on Const., p. 208. 

For an express recognition of the collaternl and cumulative responsibility of the 
army, see 54-th Article of War: Chap. xxvii., ,f 914. 

The privilege of a new trial is not denied by this article. Its provision is borrowed 
from the corumon law, and is not held, in either civil or military tribunals, to preclude 
the accused from having a second trial on his own motion. The plea of "autresfois 
acquit," or· convict, is the privilege of the accused, which he may use or waive at 
pleasure; if he does not choose to nse it, courts will not take notice of it so as to 
bar a trial.-1 Opinions, 233. 

Officers who sat on the former should not be detailed for the new trial. "They have 
formed and expres•ed opinions upon the case, which would disqualify them from 
serving as jurors in a criminal case in a common law court; and I can see no reason 
why officers under the same circumstances should not be excluded from a court-mar
tial, and especially as they are the triers of the facts 1).8 well as the law."-3 ibid., 398, 

7 The decision of the officer who orders a court-martial, as to whether the appoint
ment thereon of officers of inferior rank can be avoided, is conclusive, though subject 
to revision by the President.- Wooley v. United States, 20 Law Reports, 631; and see 
note 10. 

s This limitation as to time, being absolute, cannot be waived by the accused.-! 
Opinions, 384, and 6 ibid., 239. And the limitation obtains over prosecutions for frauds 
or embezzlement under the act of 1863 (~ ~ 78, 79).-Attorney-general, June 12, 1872. 

(a.) Query whether any other limitation than that of time obtains against the trial 
by court-martial of offenders subject to trial by such courts at time the offense was 
committed? 

When English statutes are adopted into our legislation, the Supreme Court holds 
that the known and settled construction of such statutes, by the English courts, must 
be held to be incorporated into the acts as adopted by us: see 2 Peters, 2; 5 ibid., 264, 
358; and 12 ibid., 527. And hence the value of British precedents in construing such 
of our Articles of War as are mere adaptations to our service of similar prov.isions in 
the Mutiny Act obtaining in Great Britain when our military code was adopted. 

Although this statute of limitations was not adopted into· our code until 1806, a 
similar provision had obtained for many years in the Mutiny Act, being re-enacted 
from year to year, from a period anterior to our national existence, substantially as 
follows: 

"No person is liable to be tried or punished for any offense against the present, or 
former, Mutiny Act, which shall appear to have been committed more than three 
years before the date of the warrant for such trial, unless the person accused, from 

19 
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or some other manifest impediment,8b shall not have been amenable 
to justice within that period.-88th Article of War, April 10, 1806. 

631. In time of war, insurrection, or rebellion, murder, assault 
and battery with an intent to kill, manslaughter, mayhem, wound
ing by shooting or stabbing with an intent to commit murder, rob
bery, arson, burglary, rape, assault and battery with an intent to 
commit rape and larceny, shall be pun-ishahle by the sentence of a 
general court-martial or military commission, when committed by 
persons who are in the military service of the United States, and 
subject to the Articles of War; and the punishments for such 

having absented himself, or other manifest impediment, bas not been amenable to 
justice within that periocl." 

This provision of the Mutiny Act ha.d, when we adopted it, been construed by 
Ilritioh courts-martial (under sanction of no less authority than an una.nimous nffirm
atory opinion from the judges of the King's Bench) a.s conta.ining the only limitation 
to trials by courts-ma.rtia.1 for offenses committed while the offender is subject to mili
tary la.w; a.nd, therefore, that jurisdiction obtained even after the offender had been 
discharged from the service. See ca..•es of Lord George Sackville (1760), and Lieu
tena.nt James Blake (1805), cited by Simmons and Tytler. 

In the only instances in which this phase of the question of jurisdiction hits been 
passed upon by the civil courts of our own country, it bas been affirmed that the 
jurisdiction of courts-martial comprehended all offenses committed while the offender 
is subjeet to the Rules and Articles of 'Var, wh•ther lte had, or /tad not, continued in the 
military service. See" ill tlte matter of iVilliam B. Bird," and case cited therein.
APPENDIX,~~ 1068-1073. But the President has announced that the enactments to 
be found in , ~ 78, 713," are held to show legislative recognition of the general rule, 
to which the military department of the government also has uniformly adhered in 
practice, to wit, that officers or soldiers, after they ha,·e been regularly discharged 
from the military service, or after their term of service bas expired, unless proceed
ings against them have been commenced before such expiratioD, are not (except 
where otherwise provided by statute) within the jurisdiction of a court-martial for 
offenses committed by them while in the service."-G. C. M. O., No. 16, A.-G. 0., 1871. 

Attorney-general Wirt was of opinion that soldiers discharged, in consequence of 
the reorganization of 1821, were. no longer subject to military law,-" at least for the 
completion of a punishment which in its character looks to their restoration to the 
military service when the punishment shall he over, as sentences to confinement, hard 
labor, etc. There is color for the opposite opinion; but I hold this to be the safest 
and soundest on the law as it stands."r-5 Opinions, 736. l\lr. Cushing doubted 
whether an officer dismissed while 1111der charges could be afterwards arrested and 
tried by military authority.-8 Opinions, 328. And lllr. Black said "it is by no 
means clear that this circumstan0e [the dismissal of the officer whose case was then 
under advisement] placed him beyond the jurisdiction of a court-marti"l." He re
marked also that" in England the jurisdiction of a court-martial under such circum
stances was unanimously sustained by the twelve judges in the case of Lord Geor~e 
Sackville, and their decision is recognized as the law by Tytler, p. 113, in Griffith.• 
notes, p. 32, and in other respectable works on military law and courts-martial." This 
point was incidental only to the question before Mr. Black, and he explained that its 
introduction" was not for the purpose of pronouncing an opinion upon it, but to 
avoid misconception, because silence would hM·e been regarded as an admission that 
the jurisdiction of a court-martial expires with the soldier's term of service."-9 
Opinions, 182. . . 

(b.) "The words' other manifest impediment' must he construed in connection with 
the words immediately preceding, namely, 'by reason of having absented him:elf'; 
and taken together it is apparent that the impediment intended by the art!clc is an 
impediment similar in kind to absence; thn.t is, one which renders it imposs1b!e for a 
prosecution to take place. I do not think it could be extended so far as to rnclude 
concealment of the offense."-Attorney-general, June 12, 1872. 
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offenses shall never be less than those inflicted by the laws of the 
State, Territory, or District in which they may have been com
mitted.9-Sec. 30, ~Iarch 3, 1863, chap. 75. 

GENERAL COURTS·:IIARTIAL. 

632. General courts-martial may consist of any number of com
missioned officers, from five to thirteen, inclusively; but they shall 
not consist of less than thirteen, where that number can be con
vened without manifest injury to the service.10-64th Article of 
War, April 10, 1806 .., 

633. Any general officer commanding an army, or colonel com
manding a separate department, may appoint general courts-martial 
whenever necessary.-6!1th Article of War. 

634. Whenever a general officer commanding an army, or a 

9 "The jurisdiction conferred by sec. 30, chap. 75, act of March 3, 1863, upon mili
tary courts in time of war, etc., to pass upon cases of the crimes therein specified 
when committed by persons in the military service, is e:i:clu•ive. It was the manifest 
purpose of the act to make the crimes therein mentioned military crimes, and triable 
by military courts, when committed anywhere in the United States, in time of war, 
insurrection, or rebellion, by persons in the military service of the United States and 
subject to the Articles of War. The highest interests of the military service, as well 
as of the public at large, demand the prompt and summary punishment of these 
offenses when perpetrated under the circumstances mentioned; and this consideration 
doubtless controlled Congress in transferring the jurisdiction from the ch·il to the 
military courts. To accomplish therefore the leading object of the law, as well as 
to prevent any conflict between the civil and military authority, it should be held 
that the jurisdiction thus conferred is exclusive. It follows that a trial for one of the 
crimes named, before a general court-martial or military commission, whether result
ing in an acquittal or a conviction, would be a bar to any subsequent prosecution for 
the same offense."-Judge-advocate-general. . 

(a.) Exclusive military jurisdiction obtains also over all conquered territory, during 
its military occupancy. When ceded by treaty, it is under the civil government of 
the United States, and the terms of the treaty and the federal statutes are the only 
laws that bind it. The power of the United States over conquered and ceded terri
tory is therefore 'sovereign, and exclusive of State jurisdiction. See 3 Story, Const., 
1318; l Peters, 511, 526, 542; 9 Howard, 615-619; and 16 ;bid., 181-202. 

10 This article "is merely directory to the officer appointing the court; and his de
cision as to the number which can be convened without manifest injury to the service, 
being in a matter submitted to his discretion, must be conclusive." (,lfm·thl v. ,}[ott, 
U Wheaton, 19-35, passim.) ·But Attorney-general Wirt remarks upon this article 
as follows: "The.phrase, you will observe, is not 'where that number (thirteen) can 
be converdently convened,' but where they can be convened at all, not only without 
probable injury, but without manifest injury· to the service. It is difficult to conceive 
an emergency in time of peace so pressing as to disable the general officer who orders 
the court from convening thirteen commissioned officers on a trial of life and death, 
without manifest ;njury to the service. And if a smaller number act, without such 
manifest emergency, I repeat that they are not a lawful court, and an execution under 
their sentence would be murder. With all the respect, therefore, which we ought to 
feel for our officers, I suggest it to you, sir [the secretary of war], as a matter of legal 
propriety, that, iii ei•ery case of life and death, at least, the President ought to be satis
fied of the manifest i1ijury which the service would have sustained in convening a court 
of thirteen, before he gives his sanction to a sentence of death by a smaller number." 
-I Opinions, 299, 300. A court"-martial reduced below the minimum, by the absence 
of members, is still competent to meet and adjourn from day to day, till absentees 
return, or till the court is dissolved by competent authority.-4 ibid., 18. 
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colonel commanding a separate department, shall be the accuser or 
prosecutor of any officer in the army of the United States, under 
bis command, the general court-martial for the trial of such officer 
shall be appointed by the President of the United States.-Sec. 1, 
:May 29, 1830, chap. 179. 

635. The proceedings and sentence of the said court shall be 
sent directly to the secretary of war, to be by him laid before the 
President, for his confirmation or approval, or orders in the case.
Sec. 2, ibid. 

636. So much of the 65th article of the 1st section of ".An act 
for establishing rules and articles for the government of the armies 
of the United States," passed on the 10th of April, 1806, as is re
pugnant hereto, shall be and the same is hereby repealed.--Sec. 3, 
:May 29, 1830, chap. 179. 

637. Whenever it may be found convenient and necessary to the 
public service, the officers of the marines shall be associated with the 
officers of the land forces, for the purpose of holding courts-martial, 
and trying offenders belonging to either; and in such cases, the 
orders of the senior officer of either corps, who may be present, and 
duly authorized, shall be received and obeyed.-68th Article of War, 
April 10, 1806. 

638. The commanding officer of any post or detachment, in which 
there shall not be a number of officers adequate to form a general 
court-martial, shall, in cases which require the cognizance of such a 
court, report to the commanding officer of the department, who shall 
order a court to be assembled at the nearest post or detachment, and 
the party accused, with necessary witnesses, to be transported to the 
place where the said court shall be assembled.-86th Article of War. 

639. In time of war the commander of .a division or separate 
brigade may appoint general courts-martial, and confirm, execute, 
pardon, and mitigate their sentences, as allowed and restrained in 
the 65th and 89th Articles of War [if if 657, 658], to commanders of 
armies and departments. Provided, That sentences of such courts, 
extending to loss of life, or dismission of a commissioned officer, shall 
require the confirmation of the general commanding the army in the 
field to which the division or brigade belongs.11 And provided 
further, That when the division or brigade commander shall be the 
accuser or prosecutor, the court shall be appointed by the next 
higher commander.-December 24th, 186~, chap. 3. 

11 SENTENCES.-See notes 22, 23. 
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THE JUDGE-ADVOCATE. 

640. The judge-ad vocate,12 or some pen;on deputed by him, or 
by the general, or officer commanding the army, detachment, or gar
rison, shall prosecute in the name of the United States, but shall so 
far consider himself as counsel for the prisoner, afte1· the said pris
oner shall have made his plea, as to object to any leading question 
to any of the witnesses, or any question to the prisoner, the answer 
to which might tend to criminate himself; and administer to each 
member of the court, before they proceed upon any trial, the follow
ing oath, which shall also be taken by all members of the regimental 
and garrison courts-martial :13 

"You, A. B., do swear that you will well and truly try and de
termine, according to evidence, the matter now before you, between 
the United States of America and the prisoner to he tried, and that 
you will duly administer justice, according to the provisions of' An 
act establishing rules and articles for the government of the armies 
of the United States,' without partiality, favor, or affection; and if 
any doubt shall arise, not explained by said articles, according to 
your conscience, the best of your understanding, and the custom of 
war in like cases ;14 and you do further swear that you will not di
vulge the sentence of the court until it shall be published by the 

12 THE JunGE-AnvoCATE.-The first paragraph of this article is a transcript from the 
"rules and articles for the administration of justice," etc. (Art. 6), adopted by resolve of 
Congre"8, l\fay 31, 1786; but in the mean time the office of judge-advocate had been 
abolished by the act of March 16, 1802, which provided in its 21st sec. that" whenever 
a general court-martial shall be ordered, the President of the United States may 
appoint some fit person to act as judge-advocate, who shall be allowed, in addition to 
his other pay, one dollar and twenty-five cents for every day be shall be necessarily 
employed in the duties of the said court: and in cases where the President shall not 
have made such appointment, the brigadier-general [commanding the army] or the 
president of the court may make the same." . 

(a.) "The power to appoint a judge-advocate, or some person to officiate as such 
whenever a general court-marti&l is ordered and assembled, flows from the above
quoted htws [~ 640, and act of 1802]; and the practice, based upon their liberal inter
pretation, is, that the power to appoint some fit person to act a.s such is coextensive 
with the power to convene a general court-martial. This power may be deputed to a 
commanding officer of a detachment or garrison, when the peculiar exigencies of the 
service demand it."-Benet (Courts-martial), p. 193. 

(b.) Held that the court has no power to appoint a judge-advocate, nor to direct one 
of its members to act as such in the absence of the officer detailed for that duty.
Opinions, Judge-advocate-general, p. 207. 

(c.) The judge-advocate has the right of reply in a trial, and so has the accuser, 
when acting as prosecutor; but such reply should be restricted to comments on the 
evidence introduced by the accused and in his remarks in enforcing it, or to arraigning 
testimony of the prosecution. No new matter should be introduced at this stage of 
the trial, without special leave from the court, and if such matter be introduced the 
prisoner should be allowed to reply tbereto.-2 Opinions, 287. 

13 Manner of swearing regimental and garrison courts-martial described in note 17. 
1' Here is an express statutory recognition of the common law of war, or customs of 

service, as binding upon all subject to. the military code. See also note 25. . 
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proper authority; neither will you disclose or discover the vote or 
opinion of any particular member of the court-martial unless re
quired to give evidence thereof, as a witness, by a court of justice, 
in a due course of law. So help you God." 

And as soon as the said oath shall have been administered to the 
respective members, the president of the court shall administer to 
the judge-advocate, or person officiating as such, an oath in the 
following words: 

"You, A. B., do swear that you will not disclose or discover the 
vote or opinion of any particular member of the court-martial, un
less required to give evidence thereof, as a witness, by a court of 
justice, in due course of law; nor divulge the sentence of the court 
to any but the proper authority, until it shall be duly disclosed by 
the same. So help you God."-69th Article of War, April 10, 1806. 

641. Every judge-advocate, or person officiating as such, at any 
general court-martial,. shall transmit, with as much expedition as 
the opportunity of time and distance of place can admit, the original 
proceedings and sentence of such court-martial, to the secretary of 
war ;15 which said original proceedings and sentence shall be carefully 
kept and preserved in the office or said secretary, to the end that 
the persons entitled thereto may be enabled, upon application to the 
said office, to obtain copies thereof.-90th Article of War, April 10, 
1806. 

642. The judge-advocate shall have power to appoint a reporter, 
whose duty it shall be to record the proceedings of and testimony 
taken before military courts instead of the judge-advocate; and such 
reporte1· may take down such proceedings and testimony in the first 
instance in short-hand. The reporter shall be sworn or affirmed 
faithfully to perform his duty before entering upon it.18-Sec. 28, 
March 3, 1863, chap. ~5. 

643. Every judge-advocate of a court-martial or court of inquiry, 
hereafter to be constituted, shall have power to issue the like pro
cess, to compel witnesses to appear and testify, which courts of 
criminal jurisdiction within the State, Territory, or District where 

15 Record goes to bureau of military justice: Chap. vii., 'If 210, note 'l. 
18 The pay department is to pay the citizen clerks, or reporters, upon the usual 

certificate of the judge-advocate.-Paymaster's Manual (1871), 'If 76. 
Phonographic reporters will be allowed not exceeding ten dollars per day, and when 

the place of meeting of the court is changed, their actual traveling expenses; but no 
reporter will be employed except in cases of importance, and when the other duties of 
the judge-advocate will not allow him to take down the testimony in the ordinary 
way.-G. 0. No. 208, A.-G. O., 1863. 
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such military courts shall. be ordered to sit may lawfully issue.16"

Sec. 25, March 3, 1863, chap. 79. 

REGIMENTAL AND GARRISON COURTS. 

644. Every officer commanding a regiment or corps may appoint, 
for his own regiment or corps, courts-martial,n to consist of three 

(a.) "The attorney-general of the United States having given his oflicia.1 op101on 
that the power conferred upon the judge-advocate of a. court-mo,r~ial or court of in
quiry by the 25th see. of the act approved March :J, 1863 [~ 6~3], to issue the like 
process to compel the attendance of witnesses before such military court as is issued 
by the local courts of criminal jurisdiction, includes also the power to execute such 
process throui:h some officer who shall be especially charged with its execution: It 
ia ordered, That judge-advocates of military courts, who ma.y hereafter issue such 
process to compel the attendance, as witnesses, of persons not in the military service, 
formally direct the s&me, by name, to some military officer, who shall be designated 
by the department commander &S 1tvailahle for the purpose. And the nearest military 
commander will thereupon furnish a sufficiont force for the execution of the process, 
whenever such force shall be actually required. It will be noted, however, that 
whereas a. process of attachment can only be enforced as herein directed, the prelimi
nary summons or subpcena may be served by a.ny person wha.tsoever.''-G. 0. No. 93, 
A.-G. 0., 1868. 

(b.) PROCESS OF ATTACHMENT AND SUBP<ENAS.-The forms used by Major Barr, judge
advocate, will be found in note 29 closing this chapter. 

(c.) Pay of citizen wit11es•es.-Those who have been duly summoned will be paid the 
actual cost of their transport&tion or travel fare to and from the courts, together 
with the per diem (three dollar• a. day) for the time necessarily required to ma.ke 
the journeys, and the time consumed in attendance upon the court. If the citizen 
witness be an employee of the government (whose salary or monthly compensation 
continues while he is so absent from his ordinary duties), he will be paid the traveling 
expenses as above, but not the per diem. Payments in these cases will be ma.de by 
a.ny paymaster on the certificate, in duplicate, of the judge-advocate or the recorder 
of the court, in 11ubstance, as follows: 

"I certify that , a. citizen (or government employee), ha.s been in attend
ance as a material witness from the day of , 187 , to the da.y of , 
187 , inclusive, before a. genera.I court-martial (or other court-martial, or court of 
inquiry, as the ease may be), duly and legally appointed by Special Order No. , 
Headquarters Department of , and holden at this place, a.nd tha.t he was duly 
summoned thereto from 

(Signed) 

[Date and place of holding the court.] 
Upon the presentation of this certificate, the witness, having executed a.nd subscribed 

the oath appended to the printed form of the blank accounts for "citizen witnesses," 
may be paid nt once his entire elnim, without necessa.rily, as heretofore, requiring the 
return travel to be actually performed before it can be paid for. In such case the 
amount allowed for the return journey will be the same determined for the journey to 
the court. The oath of the witness attesting the correctness of his account should, 
when pra.cticable, be 1tdministered and certified by the judge-advocate or recorder of 
the court; otherwise by a. nota.ry, with his sea.I a.ttached.-Circula.r No. 75, Pa.ymaster
general'1 office, 1870 • 
• ~7 In view of the a.et of 1862 (~ 647), these courts ca.n be held only in ea.see where it 
IS impracticable to detail a. field officer as a. court in the regiment.-Opinions, Judge
advocate-genera.1, p. 173. The commander of the engineer ba.ttalion is commanding 
a. "corps" in the sense of a.bo,··e Article of W a.r, and is therefore authorized to convene 
the court described in the first clause of the article.-Jbid., p. 26. 

The records of regimental and garrison courts-m&rtial to be transmitted to the judge
ad1•oca.te-general, for review and file.-Jbid., p. 28. (See ~ 211.} 

These courts ha.ve power to reduce non-commissioned officers to the ra.nks.-Adju
tant-genera.I, November 17, 1868. 

http:issue.16
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commissioned officers, for the trial and punishment of offenses not 
capital, and decide upon their sentences. For the same purpose, all 
officers commanding any of the garrisons, forts, barracks, or other 
places where the troops consist of different corps, may assemble 
courts-martial, to consist of three commissioned officers, and decide 
upon their sentences.-6tith Article of War, April 10, 1806. 

645. No garrison or regimental court-martial shall have the 
power to try capital cases, or commissioned officers; neither shall 
they inflict a fine exceeding one month's pay, nor imprison, nor put 
to hard labor, any non-commissioned officer or soldier, for a longer 
time than one month.-61th Article of War. 

646. The colonel or commanding officer of the regiment or gar
rison, where any regimental or garrison court-martial shall be held, 
may pardon or mitigate any punishment ordered by such court to 
be infiicted.-89th Article of War. 

FIELD OFFICERS' COURTS. 

647. Hereafter, all offenders in the army charged with offenses 
now punishable by a regimental or garrison court-martial shall be 
brought before a field officer of his regiment,18 who shall be detailed 

When a regimental court is convened under the 35th Article of War (, 695), its 
prnceedings should be governed by the rules and practice of courts of inquiry. See 
Chap. xxiii., note 8. 

(a.) OATH.-" With a view to establish a uniform and correct practice in the mode 
of swearing a regimental or garrison court-martial, the following is announced as a 
proper interpretation of the 69th Article of War in this respect: 

"The junior member of the court shall be its recorder, and shall admini•ter to the 
other two members the oath prescribed in the article for member•, after which the 
presiding officer shall administer to the recorder the following oath, which combines 
with the oath of a member the additional obligation required of the judge-advocate 
or person officiating as such : 

"You, A. B., do swear that you will well and truly try and determine, accord
ing to evidence, the matter now before you, between the United States of America 
and the prisoner to be tried, and that you will duly administer justice, according to 
the provisions of' An act e•tablisbing rules and articles for the government of the 
armies of the United States,' without partiality, favor, or affection; and if any doubt 
should arise, not explained by said articles, according to your conscience, the best of 
your understanding, and the custom of war in like cases; and you do further swear th~t 
you will not di vnlge the sentence of the court to any but the proper authority, until 
it shall be duly disclosed by the same; neither will you disclose or disCO\'er the v?te 
or opinion of any particular member of the court-martial, unless required to give 
evidence thereof, as a witness, by a court of justice, in a due co.urse of law. So help 
you God." 

"These oaths having been duly taken, the fact will be sufficiently stated as follows: 
"'The court, including the recorder, was then duly sworn according to law in pres

ence of the prisoner."'-G. 0. No. 49., A.-G. 0., 1871. 
18 The regimental commander makes the detail, when there is more than one fie]~ 

officer of the regiment on duty with it. If there be but one field officer with the regi
ment the detail must be made by his next superior officer; and if there be no ~eld 
officers present with the regiment recourse mmt be had to regiment1L! or garris.ou 
courts. The above law(~ 647) applies only to regimental organizations. See Op10
ions, Judge-advocate-general, p. 173. 

http:garris.ou


JllLITARY TRIBUNALS. 289 

for that purpose, and who shall hear and determine the offense, and 
order the punishment that shall be inflicted; and shall also make · 
a record of his proceedings, and submit the same to the brigade 
commander, who, upon the approval of the proceedings of such field 
officer, shall order the same to be executed. Provided, That the 
punishment in such cases be limited to that authorized to be inflicted 
by a regimental or garrison court-martial. And provided further, 
That, in the event of there being no brigade commander, the pro
ceedings as aforesaid shall be submitted for approval to the com
manding officer of the post.-Sec. 7, July 17, 1862, chap. 201. 

EVIDENCE. 

648. All persons who give evidence before a court-martial are to 
be examined on oath or affirmation, in the following form: 

"You swear, or affirm (as the case may be), the evidence yon 
shall give in the cause now in hearing shall be the truth,. the whole 
truth, and nothing but the truth. So help you God. "-73d Article 
of War, April 10, 1806. 

649. On the trials of cases not capital, before courts-martial, the 
deposition of witnesses, not in the line or staff of the army, may be 
taken before some justice of the peace, and read in evidence ;19 pro
vided the prosecutor and person accused are present at the taking 
the same, or are duly notified thereof-74th Article of War. 

650. Depositions of witnesses residing beyond the limits of the 
State, Territory, or District in which military courts shall be 
ordered to sit, may be taken in cases not capital by either party, 

19 EVIDENCE.-" Courts-martial, when administering the military law, having cogni
zance only of criminal offenses, are bound by the rules of evidence administered in 
criminal cases in the courts of common law; and therefore ought not to convict the 
prisoner until all reasonable doubt of his guilt is removed; allowing the presumption 
of innocence in all cases to operate in his favor."-Greenleaf on Evidence, vol. iii., 
i 469. And see 2 Opinions, 344. 

The rule of law that no evidence shall be given against a prisoner, except in his 
presence, is a personal privilege which he may waive.-1 Opinions, 71J6. 

This article, by providing, under certain restrictions, and in cases not eapital, that 
depositions may be taken, negatives their allowance in other cases; and the exist
ence of the pro,•ision sufficiently proves that, without it, such testimony would not be 
competent, even in those minor cases.-2 Opinions, 344. 

A member of the court absent while any of the witnesses are giving testimony 
becomes disqualified to sit in judgment upon the accused.-2 Opinions, 414. 

It is the duty of the court, in all cases where the punishment of the-offense charged 
ia discretionary, and the specifications do not show all the circumstances attending 
th~ offense, to receive such testimony as the judge-advocate may offer, for the purpose 
of illustrating the actual degree of the offense, notwithstanding the party accused may 
have pleaded guilty.-2 Opinions, 637. 

Copies of all records in the war department, when certified under seal of the de
partment, are to be received as evidence, equally as the originals would be. See 
Chap. ii., 'If 8; and see also Chap. iii., 'If 'If 65, 74. 
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and read in evidence; provided the same shall be taken upon 
reasonable/notice to the opposite party, and duly authenticated.
Sec. 27, March 3, 1863, chap. 75. 

PROCEEDINGS. 

651. When a prisoner, arraigned before a general court-martial, 
shall, from obstinacy and deliberate design, stand mute, or answer 
foreign to the purpose, the court may proceed to trial and judgment, 
as if the prisoner had regularly pleaded not guilty.20-70th Article 
of War, April 10, 1806. 

652. When a member shall be challenged by a prisoner, be must 
state his cause of challenge, of which the court shall, after due de
liberation, determi~e the relevancy or validity, and decide accord
ingly; and no challenge to more than one member at a time shall 
be received by the court.21-7lst Article of War. 

653. All the members of a· court-martial are to behave with 
decency and calmness; and in giving their votes are to begin with 
the youngest in commission.-72d Article of War. 

654. No person whatsoever shall use any menacing words, signs, 
or gestures in presence of a court-martial, or shall cause any disorder 
or riot, or disturb their proceedings, on the penalty of being punished, 
at the discretion of the said court-martial.-76th Article of War. 

655. The party tried by any general court-martial shall, upon 
demand thereof, made by himself, or by any person or persons in 
his behalf, be entitled to a copy of the sentence and proceedings of 
such court-martial.-90th Article of War. 

20 CHARGES AND SPECIFICATIONS.-It is sufficient if the description of the offense be 
sufficiently clear to inform the accused of the military offense for which be is to be 
tried, and to enable him to prepare his defense.-! Opinions, 294. 

".A specification". is good, and will support the finding and sentence upon it, with 
or without descriptive designation of the quality of the imputed criminal act, pro
vided it appear that the facts alleged and proven constitute, in any point of view, 
the offense charged.-'1 Opinions, 601. 

ii PROCEEDINGS OF THE CouaT.-No proceedings of trials shall be carried on, except
ing between the hours of eight in the morning and three in the afternoon, except as 
provided for in 7 5th Article. See ~ 629. 

(a.) The Articles of War prescribe rules only for such of the proceedings of these 
courts as were intended to differ from the methods usual in ordinary courts of law; 
when, therefore, the Rules and Articles are silent, it should be understood that the 
manner of proceeding must conform as far as practicable to the rules governing in the 
civil oourts.-Greenleaf on Evidence, vol. iii., ~ 4611. 

( b.) There is no doubt of the power of the President to order a NOLLE PROSEQUI in any 
stage of a criminal proceeding in the name of the United States.-5 Opinion~, 729. 

(c.) It is within the power of the authority appointing the court to order the case 
back for revision; but this must be done before the court has actually been dissolved: 
but doubted whether the proceedings can be returned for revision more than onee.
6 Opinions, 200-209. 

(d.) On reassembling a court for revision of proceedings or sentence, the absence of 
aome of its members is immaterial, provided a legal quorum remaios.-7 Opinions, 338. 
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656. The court shall, for reasonable cause, grant a continuance 
to either party for such time and as often as shall appear to be just. 
Provided, That if the prisoner be in close confinement the trial 
shall not be delayed for a period longer than si;x:ty days.-Sec. 29, 
March 3, 1863, chap. 15. , 

SENTENCE. 

657. No sentence22 of a court-martial shall be carried into execu
tion until after the whole proceedings shall have been laid before 
the officer ordering the same, or the officer commanding the troops 
for the time being; neither shall any sentence of a general court
martial, in time of peace, extending to the loss of life, 23 or the dis

22 THE SENTENCE.-The power of the President over the sentence is a power over 
the whole of it, and he may approve, reject, or mitigate the same at pleasure.-2 
Opinions, 289. He may, therefore, commute sentences of dismission from the service 
to suspension without pay or emoluments, for a limited time (4 ibid., 433; and 5 ibid.1 
43); but a sentence simply of suspension, which, according to the second comptroller, 
<* 1125), does not entail forfeiture of pay, cannot be mitigated by an abbreviation of 
the term of suspension, accompanied by a forfeiture of pay, etc. See 4 Opinions, 445. 

(a.) It. is a maxim of the common law that" any corporal punishment, although the 
very least, is greater than pecuniary punishment." ~ 

(b.) The sentence of a court-martia.l having been approved and carried into effect, 
there is no supervisory power by which it can be rescinded, annulled, or modified. It 
forever stands as the judgment of a court of justice.-See 1 Opinions, 486; 4 ibid., 
170, 274; 5 ibid., 28; 6 ibid., 339, 514; 7 ibid., 99; 10 ibid., 64; and 11 ibid., lll, 139. 

"The executed portion of a sentence of a general court-martial, involving stoppage) 
of pay, cannot be remitted, the money having lapsed into the treasury, from which it' 
can only be withdrawn by act of Congress."-Adjutant-general, November 9, 1871. 

(c.) The appointment of an officer to a new commission is constructive pardon of a 
previous sentence pronounced but not yet executed.-4 Opinions, 8; and 6 ibid., 125. 
For effect of a discharge given to an enlisted man undergoing sentence, see Chap. 
xx., note 3 b. 

(d.) The commander-in-chief has no power whatever to pardon or mitigate the 
sentence of dismissal or cashiering. All the authority he has is to suspend the carry
ing of the sentence into execution until the pleasure of the President could be known. 
-6 Opinions, 125. 

( e.) Courts-martial, during the term of sitting, have power to reconsider any judg
ment and sentence rendered by them, and to change the judgment and sentence even 
to death when the fllrmer imposed only imprisonment.-1 Opinions, 297-300. 

(/.)See,, 53, 351,668, 719. 
Ill THE DEATH PENALTY.-The punishment of death, under the Articles of War, 

can be adjudged only for the specific crimes stated in,, 709-713, 729-734, 740-743, 
750, 752, 757. But see also , 631, and note (10) to, 632. 

Taking in connection with this sec. ('if 664) the 65th and 89th Articles of War rn ~ 
657, 658), and the amendatory acts quoted in , , 634, 635, 639, 665, 666, 667, we find 
that no sentence of a military court inflicting the death penalty can be carried into 
execution until it shall have been confirmed by the President; except in the cases of 
persons convicted, in time of war, as spies, mutineers, deserters, or murderers, and in 
the cases of guerrilla marauders, convicted, in time of war, of robbery, burglary, arson, 
rape, assult with intent to commit rape, or of violation of the laws and customs of 
war; and in •uch excepted ca•e• the •entence of death may be carried into execution upon 
confirmation by the commanding general in the field, or the commander of the depart
ment, as the case may be. 

By the municipal code of the United States it is provided that" the manner ofinfliotin_g 
the punishment of death shall be by hanging the person convicted by the neck until 
dead": see sec. 33, April 30, 1790; but under the CU8tom• of war the death penalty 
is, for purely military offenses, generally in1licted by" shooting to death with musketry." 
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mission of a commissioned officer,2
2rl or which shall, either in time 


. of peace or war, respect a general officer, be carried into execution, 

until after the whole proceedings shall have been transmitted to the 

secretary of war, to be laid before the President of the United 

States, for his confirmation or disappro~al, and orders in the case . 

.A.II other sentences may be confirmed and executed by the officer 

ordering the court to assemble, or the commanding officer for the 

time being, as the case may be.-65th Article of War, April 10, 1806. 


658. Every officer authorized to order a general court-martial 
shall have power to pardon or mitigate any punishment ordered by 
such court, except the sentence of death,23 or of cashiering an 
officer ;••d which, in the cases where he has authority (by Article 
65) to carry them into execution, he may suspend, until the pleasure 
of the President of the United States can be known, which suspen
sion, together with copies of the proceedings of the court-martial, 
the said officer shall immediately transmit to the President for his 
determination. And the colonel or commanding officer of the regi
ment or garrison where any regimental or garrison court-martial 
shall be held may pardon or mitigate any punishment ordered by 
such court to be inflicted.-89th Article of War. 

659. Any commissioned officer convicted before a general court
martial of conduct unbecoming an officer and a gentleman shall be 
dismissed the service.-83d Article of War, April 10, 1806. 

660. In cases where a court-martial may think it proper to 
sentence a commissioned officer to be suspended from command, 
they shall have power also to suspend his pay and emoluments for 
the same time, according to the nature and heinousness of the offense. 
-84th Article of War. 

661. In all cases where a commissioned officer is cashiered for 
cowardice or fraud, it shall be added in the sentence, that the crime, 
name, and place of abode, and punishment of the delinquent, be 
published in the newspapers in and about the camp, and of the 
particular State from which the offender came, or where he usually 
resides; after which it shall be deemed scandalous for an officer to 
associate with bim.-85th Article of War. 

662. No person shall be sentenced to suffer death but by the 
concurrence of two-thirds of the members of a general court-martial, 
nor except in the cases herein expressly mentioned.28-87th Article 
of War. 

663. Flogging as a punishment in the army is hereby abolished. 
-Sec. 3, August 5, 1861, chap. 54. 
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664. No sentence of death,'3 or imprisonment in the penitentiary,2~ 
shall be carried into execution until the same shall have been 
approved by the President.-Sec. 5, July 17, 1862, chap. 201. 

665. That so much of the 5th section of the act.approved July 17, 
' 	 1862, entitled "An act to amend an act calling forth the militia to 

execute the laws of the Union," and so forth, as requires the ap
proval of the President to carry into execution the sentence of a 
court-martial, be and the same is hereby repealed, as far as relates 
to carrying into execution the sentence of any court-martial against 
any person convicted as a spy or deserter, or of mutiny or murder; 
and hereafter sentences in punishment of these offenses may be car
ried into execution upon the approval of the commanding general in 
the field.-Sec. 21, .March i:I, 1863, chap. 75. 

666. The provisions of the 21st section of an act entitled "An 
act for enrolling and. calling out the national forces, and for other 
purposes" [if 665], approved March 3, 1863, shall apply as well to the 
sentences of military commissions25 as to those of courts-martial, and 
hereafter the commanding general in the field, or the commander of 
the department, as the case may be, shall have power to carry into 
execution all sentences against guerrilla marauders, for robbery, 
arson, burglary, rape, assault with intent to commit rape, and for 

. violation of the laws and customs of war, as well as sentences against 
spies, mutineers, deserters, and murderers.-Sec. I, July 2, 1864, 
chap. 215. 

667. Every officer authorized to order a general court-martial shall 
have power to pardon or mitigate any punishment ordered by such 
court, including that of confinement in the penitentiary, except the 
sentence of death, or of cashiering or dismissing an officer, which 

24 So much of this section as refers to sentences of confinement in the penitentiary 
is repealed by act cited in , 667. But such punishment cannot be inllicted for purely 
mil_itary offenses: see , , 703, 706. 

20 MILITARY ComussrnNs.-" Military jurisdiction is of two kinds: first, that which 
is conferred and defined by statute; second, that which is derived from the common 
la1v of war. .Military offenses under the statute law must be tried in the manner therein 
directed; but military offenses which do not come within the statute must be tried 
and punished nuder the common law of war. The character of the courts which ex
ercise these jurisdictions depends upon the local laws of each particular country." 

"In the armies of the United States the first is exercised by courts-martial; while 
cases which do not come within the' Rules and Articles of War,' or the jurisdiction 
conferred by statute on courts-martial, are tried by military commissions."-, 13, G. O. 
~o. 100, A.-G. O., 1863. 

"These jurisdictions [paragraph of G. 0. No. 100, just quoted] are applicable, not 
only to war with foreign nations, but to a rebellion, when a part of a country wages 
war against its legitimate government, seeking to throw off all ailegiance to it, to set 
up a government of its own."-Ex pa.rte Vallandigham, 1 Wallace, 249. 

The Supreme Court disclaims power to review proceedings of these courts: see Chap. 
xxvii., notes 22, 27. Jurisdiction extended over spies: see, 763. 
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sentences it shall be competent during the continuance of the present 
rebellion for the general commanding the army in the field, or the 
department commander, as the ease may be, to remit or mitigate; and 
the 5th section of the act approved July 17, 1862, chap. 201, be 
and the same is hereby repealed, so far as it relates to sentences of 
imprisonment in the penitentiary.26-Sec. 2, ibid. 

668. Hereafter it shall be illegal to brand, mark, or tattoo on 
the body of any soldier by sentence of court-martial, and the word 
"corporeal" shall be stricken from the 45th of the rules and articles 
(if 719] for the government of the armies of the United States. 
-Sec. 2, June 6, 1872, chap. 316. 

COURTS OF INQUIRY. 

669. In cases where the general or commanding officer may order 
a court of inquiry 27 to examine into the natu~e of any transaction, 
accusation, or imputation, against any officer or soldier, the said 
court shall consist of one or more officers, not exceeding three, and 
a judge-advocate, or other suitable person, as a recorder, to reduce 
the proceedings and evidence to writing; all of whom shall be sworn 
to the faithful performance of their duty. This court shall have the 
same power to summon witnesses as a court-martial, and to examine. 
them on oath. But they shall not give their opinion on the merits 
of the case, excepting they shall be thereto specially required. The 
parties accused shall also be permitted to cross-examine and interro
gate the witnesses, so as to iu ve8tigate fully the circumstances in 
the question.-9lst Article of War. 

670. The proceedings of a court of inquiry must be authenti
cated by the signature of the recorder and the president, and delivered 
to the commanding officer, and the said proceedings may be admitted 
as evidence by a court-martial, in cases not capital, or extending to 
the dismission of an officer, provided that the circumstances are such 

26 Act repealed will be found in ~ 66~. But no persou in the military service can 
be confine<.! in the penitentiary, except under the conditions declared in ~[ , 703-706 i 
and for commutation of sentence, for good behavior, while thus confineJ, see , ~ 
707, 708. 

21 Tm; STATUTE OF LrnITATION (~ 630) applies only to trials by courts-martial. 
"Courts of inquiry are not limited in the terms of the Article of War; it is well sett.led 
that they are not limited by construction in Ureat Britain; the more general conclus>,on 
has been the same in this country; and that conclu~ion seems to me consonant with 
the general principles of law, and especially convenient in a constitutional government 
like the United States."-6. Opinions, 243; 8 ibid., 3!Y. See also Macomb, p. 9!; B?net, 
p. 183; O'Brien, p. 2Y2; Tytler, pp. 160, 161; and Hough's Military Law Authorities, 
p. 7; and contra, Simmons, p. 100; and De Hart, p. 280. . 
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that oral testimony cannot be obtained. J3ut as courts of inquiry 
may be perverted to dishonorable purposes, and may be considered 
as engines of destruction to military merit in the hands of weak and 
envious commandants, they are hereby prohibitec1, unless directed 
by the President of the United ·states, or demanded by the accused. 
-92d Article of War. 

671. 'l'he judge-advocate or recorder shall administer to the mem
bers the following oath : 

"You shall well and truly examine and inquire, according to your 
evidence, into the matter now before you, without partiality, favor, 
affection, prejudice, or hope of reward. So help you God." 

After which the president shall administer to the judge-advocate, 
or recorder, the following oath : 

"You, A. B., do swear that you will, according to your best abil
ities, accurately and impartially record the proceedings of the court, 
and the evidence to be given in the case in hearing. So help you 
God." 

The witnesses shall take th~ same oath as witnesses sworn before 
a court-martial. 28-93d Article of '"ar. 

28 See~ 648. 

29 Fo1rns OF PROCESS OF .A TTACIB!E:-!T AND srBP<E:-!A :-


TnE PRESIDENT OF THE UxrTED STATES OF AMERICA: 

To ······················································································ 

Stationed at 

Greeting: 

Whereas, a General Court-Martial of the United States was duly convened at 
on the day of , 187 , pursuant to Special 

Orders No. of 187 , from Headquarters , n. copy of which 
said order is hereto annexed, marked" A". And whereas, on the day of 
187 , at , the mid General Court-Martial hM·ing been first duly sworn, 

, of the llnitcd States Army, was duly arraigned and his trial proceeded 
with on a certain charo-e, instituted at the prosecution of the United States, for the 
offense of ~nder the laws of the United States, a copy of which is hereto 
annexed, marked "B". And whei·eas, one of in the 
was, on the day of 187 , personally •erved with a subprena (a duplicate 
of which is hereto aunexed, marked" C"), directing him to appear and testify in said 
cause at the time and place therein commanded. And whe,.eaa, the said 
did, on the day of 187 , fail and neglect to appear before said Court or 
testify in said cause, ns required by said subprena, and still fails and neglects to ap
pear or testify in said cause, he being o. necessary and material witness therein: 

.Kow therefore, under and by virtue of the 25th sec., chap. 79, of the Act of Con
gress approved l\Iarch 3, 1863, you are hereby commnnded that you take the said 

wherever he may be found within the United States, and him safely 
keep, and bring you his body without delay before the said General Court-Martial 
convened at said Fort and of which , United States Army, is 
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President, at the Court-Room thereof on the day of 187 , at o'clock in 
the forenoon, at the opening of said Court, to then and there testify in the said cause 
of the United States versus , now depending and then and there to be con
tinued and tried, 

And have you then and there this writ. 
By Order of the Court: 

In witness whereof, I, as Judge-Advocate of said Court, duly appointed and sworn, 
have hereto set my hand and sea.I, at Fort this day of 187 • 

················································································@
SEA.I,

········································•················································ 

Judge-Advocate. 

GENERAL CounT-llfARTIAL Romrs. 

The President of the United States of America 

To 
Greeting: 

Pursuant to the 25th Section of the Act of Congress, approved March 3, 1863, you 
are hereby required to be and appear, in your own proper person, on the day of 

187 , at o'clock in the noon,' before a General Court-Martial of the 
United States, convened at said by virtue of Special Orders Number of 
· from the Headquarters of the Department of the East, New York City, to 
testify and give evidence all that you may know concerning the pending case then 
and there to be tried, of the United States versus accused of 
under the laws of the United States, and have you then and there this precept.t 

Witness: President of said Court, this day of 187 

Judge-Advocate. 

* The judge-advocate should affix seal on the scroll. 
t General Orders No. 93, A.-G. 0., 1868, and the act cited in 1f 643, might well be printed on the 

back of these forms. 



CHAPTER XXIII. 


RULES AND ARTICLES FOR THE GOVERN.ME.NT 
OF THE ARJJfIES OF THE UNITED STATES. 

THE ARTICLES OF WAR. 

680. FRO:\I and after the passing of this act the following shall 
be the rules and articles by which the armies of the United States 
shall be governed.1-Sec. I, April 10, 1806, chap. 20. 

681. Every officer now in the army of the United States shall, in 
six months from the passing of this act, and every officer who shall 
hereafter be appointed shall, before he enters on the duties of his 
office, subscribe these rules and regulations.-1 st .Article. 

682. Every non.commissioned officer or soldier, who shall enlist 
himself in the service of the United States, shall, at the time of his 
so enlisting, or within six days afterwards, have the articles for the 
government of the armies of the United States read to him, and 
shall, by the officer who enlisted him, or by the commanding officer 
of the troop or company into w hicb be was enlisted, be taken before 
the next justice of the peace, or chief magistrate of any city or town 
corporate, not being an officer of the army, or where recourse cannot 
be had to the civil magistrate, before the judge-advocate, and in his 
presence shall take the following oath or affirmation: "I, A. B., do 
solemnly swear, or affirm (as tbe case may be), that I will bear true 
allegiance to the United States of .America, and that I will serve them 
honestly and faithfully against all their enemies or opposers wnat
soever; and observe and obey the orders of the President of the 
United States, and the orders of the officers appointed over me, ac
cording to the rules and articles for the government of the armies 
of the United States.!' Which justice, magistrate, or judge-advocate, 

1 In this chapter will be found such of the articles prescribed in the original act of 
Congress, and amendatory Ie"'islation, as are now in force, and which have not, for 
~ore convenient reference, be~n embraced in other chapters. In Chaps. iii., viii., xii., 
~iv., xviii., xx., xxii., and xxvii., will be found such of the articles of war as have 
Immediate reference to the subject-matter of those chapters respectively. 

"lNSTRUCTIOXS FOR THE GOVERNMENT OF ARmES OF THE UNITED STATES IN THE FIELD" 
may be found in the Appendix,~~ 1141-12V7. 

20 ( 291) 
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is to give the officer a certificate, signifying that the man enlisted 
did take the said oath or affirmation. 2-10th Article. 

683. All crimes not capital, and all disorders and neglects which 
officers and soldiers may be guilty of, to the prejudice of good ~rder 
and military discipline, though not mentioned in the foregoing 
articles of war, are to be taken cognizance of by a general or regi
mental court-martial, according to the nature and degree of the 
offense, and be punished at their discretion.-99th Article. 

684. The foregoing articles3 are to be read and published, once 
in every six months, to every garrison, regiment, troop, or company 
mustered, or to be mustered, in the service of the United States, and 
are to be duly observed and obeyed by all officers and soldiers who 
are, or shall be, in said service.-lOlst Article. 

685. That the rules and regulations by which the armies of the 
United States have heretofore been governed, and the resolves of 
Congress thereunto annexed, and respecting the same, shall hence
forth be void and of no effect, except so far as may relate to any 
transactions under them, prior to the promulgation of this act, at the 
several posts and garrisons respectively, occupied by any part of 
the army of the United States.4-Sec. 3, April 10, 1806, chap. 20. 

ABSENCE WITHOUT LEAVE. 

686. Any officer absent without leave shall, in addition to the 
penalties5 prescribed by law or a court-martial, forfeit all pay or 
allowances during such absence.-Sec. 31, March 3, 1863, chap. 75. 

687. Any non-commissioned officer or soldier5• who shall, with· 
out leave from his commanding officer, absent himself from bis troop, 

2 The oath of enlistment m1<y be administet'ed by any commissioned officer: see, 
495. 

s This refers of course to preceding articles in same act of Congress; bu.t so~e of 
them have been repealed, and m1<ny of them are modified by subsequent leg1slatwn. 

~ The "rules and regulations" by which the MIDY had before been governed were 
those prescribed by Congress, September 20, 1776; modified by subsequent" resolv.es," 
and adopted under the Constitution by act of September 29, 1789. 

5 Sec. 22 of this act provided: "that courts-martial shall have power to sentence 
officers who shall absent themselves from their commands without leave, to be reduced 
to the ranks to serve three years or during the war;" but its provisions did not survive 
the suppression of the then existing rebellion. 

Under sec. 17, July 15, 1870, officers absent without leave for three months ma~ be 
dropped from the rolls, as deserters, by order of the President. See Chap. xx.,~ 069. 

(a.) "Deserters shall make good the time lost by desertion, unless discharged by 
competent authority. Non-commissioned officers or soldiers, who ha,·e absented them
selves without authority from their companies, regiments, or posts of duty, shall els?, 
in fulfillment of their contract of enlistment, make good the time lost by reason of their 
unauthorized absence, upon such absence being found by a court-martial."-G. 0. Nod 
16, A.-G. 0., 1865; and enlisted men absent without leave must refund any rewar 
paid for their apprehension: see note 15 a, 

http:resolv.es
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company, or detachment, shall, upon being convicted thereof, be 
punished according to the nature of his offense, at the discretion of 
a court-martiaL-2lst .Article, April 10, 1806. 

688. .All non-commissioned officers and soldiers who shall be 
found one mile from the camp, without leave in writing from their 
commanding officer, shall suffer such punishment as shall be inflicted 
upon them by the sentence of a court-martial.-4lst Article. 

689. No officer or soldier shall lie out of bis quarters, garrison, or 
camp, without leave from bis superior officer, upon penalty of being 
punished according to the nature of bis offense, by the sentence of a 
court-martial.-42d Article. 

690. Every non-commissioned officer and soldier shall retire to 
his quarters or tent at the beating of the retreat; in default of which 
he shall be punished according to the nature of his offense.-43d 
Ar~icle. 

691. No officer, non-commissioned officer, or soldier shall fail in 
repairing, at the time fixed, to the place of parade, of exercise, or 
other rendezvous, appointed by his commanding officer, if not pre
vented by sickness, or some other evident necessity; or shall go 
from the said place of rendezvous, without leave from his command
ing officer, before he shall be regularly dismissed or relieved, on the 
penalty of being punished, according to the nature of his offense, by 
the sentence of a court-martial.-44th Article. 

692. Any officer or soldier who shall, without urgent necessity, 
or without the leave of his superior officer, quit Jiis guard, platoon, 
or division,6 shall be punished, according to the nature of his offense, 
by the sentence of a court-martial.-50th Article. 

ABUSES AND DISORDERS. 

G93. Every officer commanding in quarters,· garrisons, or on the 
march, shall keep good order, and, to the utmost of his power, re
dress all abuses or disorders which may be committed by any officer 
or soldier under his command; if, upon complaint made to him of 
officers or soldiers beating or otherwise ill-treating any person, or 
disturbing fairs or markets, or of committing any kind of riots, to 
the disquieting of the citizens of the United States, he, the said com
mander, who shall refuse or omit to see justice done to the offender 
or offenders, and reparation7 made to the party or parties injured, 

6 For details to carry wounded from the field see Chap. x., ~ 304 • 
• 7 Under the 32d of the Rules and Articles of War, it is made the duty ofcommand
mg officers to see reparation made to the party or parties injured, from the pay of 
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as far as part of the offender's pay shall enable him or them, shall, 
upon proof thereof, be cashiered, or otherwise punished, as a general 
court-martial shall direct.-32d Article. 

APPEALS. 

694. If any officer shall think himself wronged by his colonel, 
or the commanding officer of the regiment, and shall, upon due 
application being made to him, be refused redress, he may complain 
to the general commanding in the State or Territory where such 
regiment shall be stationed, in order to obtain justice; who is hereby 
required to examine into said complaint, and take proper measures 
for redressing the wrong complained of, and transmit, as soon as pos
sible, to the department of war a true state of such complaint, with 
the proceedings had thereon.-34th Article. 

695. If any inferior officer or soldier shall think himself wronged 
by his captain or other officer, he is to complain thereof to the com
manding officer of the regiment, who is hereby required to summon 
a regimental court-martial,8 for the doing justice to the complaina~t; 
from which regimental court-martial either party may, if be thinks 
himself still aggrieved, appeal to a general court-martial. But if, 
upon a second bearing, the appeal shall appear vexatious and ground
less, the persbn so appealing shall be punished at the discretion of 
the said court-martial.-35th Article. · 

ARRESTS AND IMPRISONMENT. 

696. Whenever any officer shall be charged with a crime, he shall 
be arrested and confined in his barracks, quarters, or tent, and de

soldiers who are guilty of abuses or disorders committed against citizens. Upon 
proper representation, by any citizen, of wanton injury to his person or property, 
accompanied by satisfactory proof, the comma.nding officer of the troops will cause 
the damage to be assessed by a board of officers, the amount stopped against the 
pay of the offenders, and reparation made to the injured party. This proceeding will 
be independent of any trial or sentence by court-martial for the criminal offense.
G. 0. No. 35, A.-G. 0., 1868. 

The amount assessed upon each offender "should be entered as a stoppage upon the 
muster and pay rolls. The p1tym1tster can then withhold the severnl amounts, and 
turn over the whole sum ta the commanding officer of the post, upon his receipt there
for."-Adjutant-general, December 21, 1870. 

s APPEALS.-This provision is imperative and compulsory. "It is not a matter ?f 
favor or discretion, but of right, and is strictly ex debito justicire. It constitutes, m 
fact, a fpecial court of inquiry on the subject, and affords a. summary remedy to. the 

. 	party supposed to be injured. The only authority, however, given to this court, is to 
decide on the justice or injustice of the complaint. By the subsequent artic~es [~ ~ 
629, 645) they have no authority to punish any officer against whom a complamt may 
he exhibited or preferred, though they may think it well founded. If further redress 

· be proper, a general court-martial must be called."-! Opinions, 166. 
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prived of hi:; sword, by the commanding officer.9 And any officer 
who shall leave his confinement before be shall be set at liberty by 
bis commanding officer, or by a superior officer, sjiall he casbiered.10 

-17th Article. 
697. Non-commissioned officers and soldiers, charged with crimes, 

shall be confined until tried by a court-martial, or released by proper 
autbority.-78th Article. 

698. No officer or soldier, who shall be put in arrest, shall con
tinue in confinement more than eight days,11 or until such time as a 
court-martial can be assembled.-79tb Article. 

699. Whenever an officer shall be put under arrest, except at 
remote military posts or stations, it shall be the duty of the officer 
by whose orders he is arrested to see that a copy of the charges on 
which be has been arrested and is to be tried shall be served upon 
him within eight days thereafter, and that be shall be brought to 
trial within ten days thereafter, unless the necessities of the service 
prevent such trial; and then be shall be brought to trial within thirty 
days after the expiration of the said ten days, or the arrest shall 
cease.12 Provided, That if the copy of the charges be not served 
upon the arrested officer, as herein provided, the arrest shall cease; 
but officers released from arrest under the provisions of this section 
may be tried whenever the exigencies of the service will permit, 
within twelve months after such release from arrest. And provided 
further, That the provisions of this section shall apply to all persons 
now under arrest and awaiting trial.-Sec.. 11, July 17, 1862, 
chap. 200. 

700. No officer comrqanding a guard, or provost-marshal, shall 
refuse to receive or keep any prisoner committed to his charge, by 
an officer belonging to the forces of the United States; provided the 

• 9 None but commanding officers have power to arrest commissioned officers, except 
Ill quelling quarrels, affrays, etc., as provided in 27th Article: see ~ 747. 

10 Take this article in connection with ~ 699, and note 12. 
11 A military officer who orders the arrest and confinement of an individual is bound 

to see that his subordinates, to whom the execution of the order is intrusted, use no 
unnecessary severity or cruelty in carrying it into execution; and he is liable in 
damai;es for oppression or undue harshness practiced by them throu~h his neglect to 
supermtend the course of his subordinates.-.ilfcCall v. McDowell. APPENDIX, "l 
1080. That ruling was made in the case of a citizen imprisoned by the military 
authority, but the principle obtains also over the confinement of military persons. 
See APPENDIX, ~ ~ ll20-1l:n. . 

12 Under this statute an officer is not entitled to terminn.te his arrest, or resume his 
command, independently of the n.uthority of his superiors. If not relieved from 
arrest at the time designated by law, he should apply for the appropriate relief to the 
officer who ordered the arrest or to his successor. If his application is not granted ~e 
can apply for redress to the officer superior to the latter in the manner set forth m 
34th Article of War rn 694), and when all other means have failed he should appeal 
to the secretary of war.-Judge-advocate-general, p. 58, f 7. 
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officer committing shall, at the same time, deliver an account in 
writing, signed by himself, of the crime with which the said prisoner 
is cbarged.-80tb Article of War. 

701. No officer commanding a guard, or provost-marshal, shall 
presume to release any· person committed to bis charge, without 
proper authority for so doing, nor shall he suffer any person to 
escape, on the penalty of being punished for it by the sentence of a 
court-martial.-81st Article. 

702. Every officer or provost-marshal, to whose charge prisoners 
shall be committed, shall, within twenty-four hours after such com
mitment, or as soon as he shall be relieved from bis guard, make 
report in writing, to the commanding officer, of their names, their 
crimes, and the names of the officers who committed them, on the 
penalty of being punished for disobedience or neglect, at the discre
tion of a court-martial.-82d Article. 

703. That hereafter no person in the military service of the United 
States, convicted and sentenced by a court-martial, shall be punished 
by confinement in the penitentiary of the District of Columbia, un
less the offense of which such person may be convicted would by 
some statute of the United States or at common law, as the same 
exists in the said District, subject such convict to said punishment. 
-Sec. 1, July 16, 1862, chap. 190. 

704. 'rhat all such persons in the military service, as aforesaid, 
who have heretofore been, or may hereafter be, convicted and 
sentenced by a court-martial for any offense which, if tried before 
the criminal court of said District, would not subject such person to 
imprisonment in said penitentiary, and who are now or may here
after be confined therein, shall be discharged from said imprison
ment, upon such terms and conditions of further punishment as the 
President of the United States may, in his discretion, impose as a 
commutation of said sentence.-Sec. 2, July 16, 1862, chap. 190. 

705. That upon the application of any citizen of the United States, 
supported by bis oath, alleging that a person or persons in the military 
service, as aforesaid, are con fined in said penitentiary under the 
sentence of a court-martial for any offense not punishable by im
prisonment in the penitentiary by the authority of the criminal court 
aforesaid, it shall be the duty of the judge of said court, or, in case 
of his absence or inability, of one of the judges of the circuit court 
of said District, if, up.on an inspection of the record of proceedings 
of said court-martial, be shall find the facts to be as alleged in said 
application, immediately to issue the writ of habeas corpus to bring 
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before him the said convict; and if, upon an investigatim1 .of U1e case, 
it shall be the opinion of such judge that the case of such convict is 
within the provisions of the previous S€Ctions of this act, he shall 
order such con vict to be confined in the common j~il of said District, 
until the decision of the President of the United States as to· the 
commutation aforesaid shall be filed in said court, and then sw.eb 
convict shall be disposed of and suffer such punishment as by said 
commutation of his 8aid sentence may be imposed.-See. 3, wid. 

706. That no person convicted upon the decision of a court
ruartial shall be confined in any penitentiary in the United States, 
except under the conditions of this act.13-Sec. 4, ibid. 

707. All prisoners who have been, or shall hereafter be, convicted 
of any offense against the laws of the United States, and confined 
in any State prison, or penitentiary, in execution of the judgment 
or sentence upon such conviction, who so conduct themselves that 
no charge for misconduct shall be sustained against them, shall have 
a deduction of one month in each year made from the term of their 
sentence, and shall be entitled to their discharge so much the sooner, 
upon the certificate of the warden or keeper of such prison or peni
tentiary, with the approval of the secretary of the interior.-:March 2, 
1867, chap. 146. 

708. Prisoners who are now, or who may hereafter be, confined 
in prisons of any of the States, as punishment for crimes of which 
they have heen convicted and sentenced by courts of the United 
States, shall hereafter be entitled to the same system of credits for 
good behavior as other prisoners confined in the same prison. And 
hereafter the act approved l\Iarch 2, 1867, entitled "An act in re
lation to persons imprisoned under sentence for offenses against the 
United States," shall only apply to such persons as are confined in 

13 Soldiers may, for certain offenses not strictly military, be sentenced by genera.I 
court-martial to confinement in a penitentiary• 
. If an.l'. Sta~e, in a military department, has made provision by law. for confine~ent 
ID a pemtentlary thereof, of prisoners under sentence by courts-martial of the Umted 
States, the department commander may designate such penitentiary as a place for 
t~e. execution of any such sentence to penitentiary confinement; but. if no such pro- · 
v1s10n ha.s been made by any State in the department, the record will be forwarded 
to the secretary -0f war for designation of a prison. . . 

The authority which has designated the place of confinement, or higher authority, 
can change the place of confinement, or mitigate or remit the sentence.-G. 0. No. 90, 
A.·G. 0., 1868 . 
. (a.)" A sentence of imprisonment in a penitentiary upon conviction of deserti.o'? ia 
improper, because such a. sentence is, by the a.ct of July 16, 1862, chap. I90,proh1b1ted
'? be enforced. . • , • • • The statute law is clear upon the subject; and no execu
tive order, or opinion entertained by a. court-martial, can avail to except any case 
whatever from the provisions of such la.w."--Judge-advocate-general, April 10, 1871. 
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prisons where no credits for good behavior are allowed.-June 14, 
1870, chap. 128. 

DESERTION. 

709. All officersu and soldiers who have received pay, or have 
been duly enlisted in the service of the United States, and shall be 
convicted of having deserted the same, shall suffer death or such 
other punishment as, by sentence of a court-martial, shall be in
fiicted.14"-20th Article. 

710. From and after the passage of this act, no officer or soldier 
in the army of the United States shall be su hject to the punishment 
of death, for desertion in time of peace.-1\Iay 29, 1830, chap. 183. 

711. No non-commissioned officer or soldier shall enlist himself 
in any other regiment, troop, or company, without a regular dis
charge frnm the regiment, troop, or company in which he last 
served, on the penalty of being reputed a deserter, and suffering 
accordingly. And in case any officer shall knowingly receive and 
entertain such non-commissioned officer or soldier, or shall not, after 
his being discovered to be a deserter, immediately confine him, and 
give notice thereof to the corps in which be last served, the said 
officer shall, by a court-martial, be cashiered.-22d Article. 

·712. Any officer or soldier who shall be convicted of having 
ad vised or persuaded any other officer or soldier to desert the service 
of the United States, shall suffer deatb,u• or such other punishment 
as shall be inflicted upon him by the sentence of a court-martial.
23d Article. 

713. If any non-commissioned officer, musician, or private shall 
desert the service of the United States, be shall, in addition to the 
penalties mentioned in the Rules and Articles of War, be liable to 
serve for and during such a period as shall, with the time be may 
have served previous to bis desertion, amount to the full term of his 
enlistment; and such soldier shall and may be tried by a court· 
martial, and punished, although the term of his enlistment may have 
elapsed previous to bis being apprehended or tried.15-Sec. 18, March 
16, 1802, chap. 9. 

u Officers quitting the service on tender of resignation, and prior to acceptance thereof, 
considered as deserters: Chap. xx.,, 561. 

Officers absent from duty three mouths, without authority, may he dropped from the 
rolls as deserters: see , 569. 

(a.) See , , 710, 713, in connection with , , 709, 712, 714. 
15 This section is sometimes cited as obtaining under date of January 29, 1813. 

It was repeated in that act as well as in the act of January 11, 1812; but those laws 
hnd reference only to the" additional forces" raised for the war, and were held by 
the war department to have expired in 1815. The above provision of the act of 
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714. In addition to the other ]awful penalties of the crime of 
desertion from the military or naval service, all persons who have 
deserted the military or naval service of the United States, who 
shall not return to said service, or report themselves to a provost
marshal within sixty days after t.he proclamation hereinafter men
tioned, shall be deemed and taken to have voluntarily relinquished 
and forfeited their rights of citizenship and their rights to become 
citizens: and such deserters shall be forever incapable of holding 
any office of trust or profit under the United States, or of exercising 
any rights of citizens thereof; and all persons who shall hereafter 
desert the military or naval service, and all persons who, being duly 
enrolled, shall depart the jurisdiction of the district in which he is 
enrolled, or go beyond the limits of the United States, with intent 
to avoid any draft into the military or naval service, duly ordered, 
shall be .liable to the penalties of this section. And the President is 
hereby authorized and required forthwith, on the passage of this 
act, to issue bis proclamation setting forth the provisions of this 
section, in which proclamation the President is requested to notify 

1802 is, however, claimed as continued in force under sec. 7 of tho act of March 3, 
1815: see Chap. xvii., ~ 492. Suggested that the term of an enlistment ceases to 
run during an unauthorized absence, and therefore could not elapse while the soldier 
was absent in desertion. See also Chap. xxii., 'J 630, note 8 a. 

(a.) Forfeitures for de8ert-io11.-The forfeiture of pay and allowances \>ya soldier 
absent without leave, during the period of such absence, results from operation of 
law [Army Regulations], additional to sentence of forfeiture or other punishment by 
courts-martial. Such forfeiture carries with it the retained pay, and obtains for the 
period of unauthorized absence, notwithstanding a restoration to duty without trial.
Paymaster's Manual (1871), ~ ~ 270, 272. 

A soldier tried for desertion, and acquitted of all blame, is entitled to pn.y, not only 
to date of arrest, but for the time that he was in custody.-Second Comptroller,* 1305. 
But if convicted of absence without leave, he, in addition to other forfeitures, must 
reimburse the expenses that may have been incurred in bis apprehension.-Second 
Comptroller, February 11, 1869, and Adjutant-general, July 29, 1871. 

Desertion, ipso facto, forfeits to the United States. all then due the deserter. A 
subsequent pardon or remission of sentence cannot restore his right to pay, etc., which 
the law puts into the treasury eo instanti with his desertion. But the laundresses are 
to be paid out of any amount found to be due the deserter.-Second Comptroller, * * 
697, 705, 707, 723, 

A ruling of the second comptroller, that" for an over-payment to a soldier who sub
sequently deserts, a paymn.ster cannot be reimbursed from then.mount due at time of 
desertion," has been overruled by the secretary of we.r.-lbid., *1514. 

When a soldier on bis return from desertion or absence without leave is sentenced 
to make good the time of bis illegal absence, he will not be allowed the benefits of any
fa": raising the rate of pay, subsequently to date of desertion, until he. shall h~ve 
satisfied the sentence or served a time equal that which elapsed between his desertion 
and the passage of the law. In short, a deserter cannot claim exemption from laws 
reducing pay, nor inclusion in laws raising pay, so as to profit by his crime.-Pay
master's Manual (1871), ~ 90. • . 

The proceedings and sentence against a deserter, disapp~oved ~y the rev1e~mg 
officer on account of fatal error in the record or the proceedmgs, virtually acquit of 
desertion, and also of the lesser offense of "absence without leave," and relieve from 
all penalties as if the charge bad never been entertained.-(Judge-advocate-general, 
June 3, 1868 )1 ibid., ~ 89. 
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all deserters returning within sixty days as aforesaid that they shall 
be pardoned on condition of returning to their regiments and com
panies, or to such other organizations as they may be assigned to, 
until they shall have served for a period of time equal to their 
original term of enlistment.-Sec. 21, March 3, 1865, chap. 79. 

715. Every person not subject to the Rules and Articles of War, 
who shall procure or entice, or attempt to procure or entice, a soldier 
in the service of the United States to desert; or who shall harbor, 
conceal, or give employment to a deserter, or carry him away, or 
aid in carrying him away, knowing him to be such; or who shall 
purchase from any soldier his arms, equipments, ammunition, uni
form, clothing, or any part thereof; and any captain or commanding 
officer of any ship or vessel, or any superintendent or conductor of 
any railroad, or any other public conveyance, carrying away any 
such soldier as one of bis crew or otherwise, knowing him to have 
deserted, or shall refuse to.deliver him up to the orders of his com
manding officer, shall, upon legal conviction, be fined, at the discretion 
of any court having cognizance of the same, in any sum not exceed
ing five hundred dollars, and he shall be imprisoned not exceeding two 
years nor less than six months.-Sec. 24, l\Iarch 3, 1863, chap. 75. · 

DISRESPECT AND CONTEMPT. 

716. Any officer or soldier who shall use contemptuous or dis
respectful words against the President of the United States, against 
the Vice-President thereof, against the Congress of the United States, 
or against the chief magistrate or legislature of any of the United 
States, in which he may be quartered, if a commissioned officer, shall 
be cashiered, or otherwise punished, as a court-martial shall direct; 
if a non-commissioned officer or soldier, he shai'l suffer such punish
ment as shall be inflicted on him by the sentence of a court-martial. 
-5th Article. 

717. Any officer or soldier who shall behave with contempt or 
disrespect towards his commanding officer shall be punished, ac
cording to the nature of his offense, by the judgment of a court
martial.-6th Article. 

DIVINE SERVICE. 

718. It is earnestly recommended to all officers and soldiers dili
gently to attend Divine service; and all officers who shall behave in
decently or irreverently at any place of Divine worship shall, if com· 
missioned officers, be brought before a general court-martial, there 
to be publicly and severely reprimanded by the president; if DOD· 
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commissioned officers or soldiers, every person so offending shall, 
for his first offense, forfeit one.sixth of a dollar, to be deducted out 
of bis next pay; for the second off~se, be shall not only forfeit a 
like sum, but be confined twenty-four hours; and for every like 
offense, shall suffer and pay in like manner; which money, so for
feited, shall be applied, by the captain 01" senior officer of the troop 
or company, to the use of the sick soldiers of the company or troop 
to which the offender belongs.-2u Article. 

DRUNKENNESS ON DUTY. 

719. Any commissioned officer who shall be found drunk on bis 
guard, party, or other duty, shall be cashiered. Any non-commis
sioned officer or soldier so offending shall suffer such corporeal16 

punishment as shall be inflicted by the sentence of a court-martial. 
-45th Article. 

DUELING. 

720. No officer or soldier shall send a challenge to another officer 
or soldier, to fight a duel, or accept a challenge if sent, upon pain, if 
a commissioned officer, of being cashiered; if a non-commissioned 
officer or soldier, of suffering corporeal punishment,16 at the discretion 
of a court-martial.-25th Article. 

721. If any commissioned or non-commissioned officer command
ing a guard shall knowingly or willingly suffer any person whatso
ever to go forth to fight a duel, he shall be punished as a challenger; , 
and all seconds, promoters, and carriers of challenges, in order to 
duels, shall be deemed principals, and be punished accordingly. 
And it shall be the duty of every officer commanding an army, regi
ment, company, post, or detachment, who is knowing to a challenge 
being given or accepted by any officer, non-commissioned officer, or 
soldier, under his command, or has reason to believe the same to be 
the case, immediately to arrest and bring to trial such offenders.
26th Article. 

722. Any officer or soldier, who shall upbraid another for refusing 
a challenge, shall himself be punished as a challenger; and all offi
cers and soldiers are hereby discharged from any disgrace or opin
ion of disadvantage which might arise from their having refused to 
accept of challenges, as they will only have acted in obedience to 
the laws, and done their duty as good soldiers who subject them
selves to discipline.-28th Article.

16 The word" corporeal" stricken from this article by act of June 6, 1872: see f 668. 
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FUGITIVES FRO:\I SERVICE. 

723. Hereafter the following shall be promulgated as an additional 
article of war for the government of the army of the United States, 
and shall be obeyed and observed as such: 

ARTICLE -. All officers or persons in the military or naval service 
of the United States are prohibited from employing any of the forces 
under their respective commands for the purpose of returning fugi
tives from service or labor, who may have escaped from any per
sons to whom such service or labor is claimed to be due, and any 
officer who shall be found guilty by a court-martial of violating this 
article shall be dismissed from the service.16•-Sec. I, March 13, 1862, 
chap. 40. 

724. It shall be the duty of all persons in the military or civil 
service in the Territory of New Mexico to aid in the enforcement of 
the foregoing section of this act;16• and any person or persons who 
shall obstruct, or attempt to obstruct, or in any way interfere with 
or prevent the enforcement of this act, shall be liable to the pains 
and penalties hereby provided; and any officer or other person iri 
the military service of the United States who shall so offend, directly 
or indirectly, shall, on conviction before a court-martial, be dishonor
ably dismissed the service ()f the United States, and shall thereafter 
be ineligible to reappointment to any office of trust, honor, or profit 
under the government.-Sec. 2, March 2, 1867, chap. 187. 

FURLOUGHS. 

725. Every colonel, or other officer commanding a regiment, troop, 
or company, and actually quartered with it, may give furloughs to 
non-commissioned officers or soldiers, in such numbers, and for so 
long a time, as he shall judge to be most consistent with the good 
of the service; and a captain, or other inferior officer, commanding 

(a.) "The holding of any person to service or labor under the system known as 
peonage is hereby declared to be unlawful, nnd the same is hereby abolished and for
ever prohibited in the Territory of New Mexico, or in any other Territory or State of 
the United States; and all Jaws, re•olutions, orders, regulations, or usages of tbe T_er
ritory of New Mexico, or of any other Territory or State of the United States, which 
have heretofore established, maintained, or enforced, or by virtue of which any attempt 
shall hereafter be made to establish, maintain, or enforce, directly or indirectly, the 
voluntary or involuntary service or labor of any persons as peons, in liquidation of ~ny 
debt or obligation, or otherwise, be and the same are hereby declared null and void; 
and any person or persons who shall bold, arrest, or return, or cause to be held, ar
rested, or returned, or in any manner aid in the arrest or return of any person or 
persons to a condition of peonage, shall, upon conviction, be punished by fine not less· 
than one thousand nor more than fi1•e thousand dollars, or by imprisonment not Jess 
than one nor more than five years, or both, at the discretion of the court."-Seo. I, 
March 2, 1867, chap. 187. 
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a troop or company, or in any garrison, fort, or barrack of the United 
States (his field officer being absent), may give furloughs to non
commissioned officers or soldiers, for a time not exceeding twenty 
days in six months, but not to more than two persons to be absent 
at the same time, excepting some extraordinary occasion sho·uld 
require it.-12th Article. 

726. The commanders of regiments and of batteries in the field 
are hereby authorized and empowered to grant furloughs for a period 
not exceeding thi.rty days at any one time to five per cent. of the 
non-commissioned officers and privates, for good conduct in the line 
of duty, and subject to the approval of the commander of the forces 
of which such non-commissioned officers and privates form a part.
Sec. 32, March 3, 1863, chap. 75. 

HIRING OF DUTY. 

727. No soldier belonging to any regiment, troop, or company 
shall hire another to do his duty for him, or be excused from duty, 
but in cases of sickness, disability, or leave of absence; and every 
such soldier found guilty of hiring bis duty, as also the party so 
hired to do another's duty, shall be punished at the discretion of a 
regimental court-martial.-47th Article. 

728. And every non-commissioned officer conniving at such hiring 
of duty aforesaid shall be reduced; and every commissioned officer, 
knowing and allowing such ill practices in the service, shall be pun
ished by the judgment of a general court-martial.-48th Article. 

MISCONDUCT IN TIME OF WAR. 

729. Any officer belonging to the service of the United States, 
who, by discharging of fire-arms, drawing of swords, beating of 
drums, or by any other means whatsoever, shall occasion false 
alarms, in camp, garrison, or quarters, shall suffer death, or such 
other punishment as shall be ordered by the sentence of a general 
court-martial.-49th Article. 

730. Any officer or soldier who shall misbehave himself before the 
enemy,17 run away, or shamefully abandon any fort, post, or guard 
which be or they may be commanded to defend, or speak words in
ducing ot)Jers to do the like; or shall cast away bis arms and ammu
nition, or who shall quit his post or colors to plunder and p~llage.l. 
every such offender, being duly convicted thereof, shall suffer death, 

17 For publication of sentence, in cases of cowardice, see ~ 661. 
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or such othe;r punishment as shall be ordered by the sentence of a 
general court-martial.-52d Article. 

731. Any person belonging to the armies of the United States, 
who shall make known the watchword to any person who is not 
entitled to receive it according to the rules and discipline of war, or 
shall presume to give a parole or watchword different from what he 
received, shall suffer death, or such other punishment as shall be 
ordered by the sentence of a general court-martial.-53d Artfole. 

732. Whoever, belonging to the armies of the United States in 
foreign parts, or at any place within the United States, or their Ter
ritories, during rebellion against the supreme authority of the United 
States, shall force a safegua1·d, shall suffer death.-55th Article, as 
amended by Sec. 5, February 13, 1862, chap. 25. 

733. Whosoever shall relieve the enemy18 with money, victuals, 
or ammunition, or shall knowiug-ly harbor or protect an enemy,18• 

shall su·ffer death, or such other punishment as shall be ordered by 

the sentence of a court-martial.-56th Article. 
734. 'Vbosoever shall be convicted of holding correspondence 

with, or giving intelligence to, the enemy, either directly or indi
rectly, shall suffer death, or such other punishment as shall be 
ordered by the sentence of a court-martial.-57tb Article. 

l\IUSTERB. 

735. At every muster19 the commanding officer of each regiment, 

18 Suggested that the provisions of this article are applicable to persons supplying 
ammnnition, etc., to INDIANS, who at the time are in open and notorious hostility to 
the United States, and thus within the description of public enemies. "In mo.king 
this suggestion I assume that there exists such a st11te of hostility on the part of the 
Indians as amounts to war. This state, in our peculiar relations with Indian tribes, 
is, perhaps, not susceptible of an exact definition. It is not necessary to the existence 
of war th11t hostilities should have been formally proclaillled. When any Indian tribes 
are carrying on a system of attacks upon the property or persons, or both, of the set
tlers npon our frontiers, or of the travelers across our territories, and the troops of the 
United States are engaged in repelling such attacks, there is war in such a sense ~s 
will ju_stify the enforcement of the articles of war against persons who are engaged. ID 

relieving the enemy with ammunition, etc. Yet, with regard to the property which 
may be found in their possession, and may be captured with them, it would be ad
visable to turn that over to the proper civil authorities, to be proceeded against under 
the statute regulating trade aud intercourse with the Indians."-Attorney-general, 
July 19, 1871. 

(a.) For an enumeration of certain crimes made punishable by military tribunals 
in time of war, insurrection, and rebellion, see Chap. xxii., , , 631, 666. 

19 MuSTERs.-Tbe Army Regulations direct that troops be mustered for pay on the 
last day of February, April, June, August, October, and December; but the detach
ments of clerks and messengers on duty at division and department headquarters are, 
under special authority frolll the war department, mustered for pay every month. 

(a.) l\IusTER AND PAY RoLLs.-Commanders of companies are required to prepare 
at each regular muster, beside one muster-roll, three copies of the "mu•ter a11d pay 
roll," two for the paymaster, and one to be retained in the company files. When the 
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troop, or company there present shall give to the commissary of 
musters, or other officer who musters the said regiment, troop, or 
company, certificates signed by himself, signifyipg how long such 
officers, as shall not appear at the said muster, have been absent, 
and the reason of their absence. In like manner the commanding 
officer of every troop or company shall give certificates, signifying 
the reasons of the absence of the non-commissioned officers and 
private soldiers; which reasons and time of absence shall be in
serted in the muster-rolls, opposite the names of the respective 
absent officers and soldiers. The certificates shall, together with 
the ruuster-rolls,19 be remitted by the commisHary of musters, or 
other officer mustering, to the department of war, as speedily as the 
distance of the place will admit.-13tb Article. 

736. Every officer who shall be convicted before a general court
martial of having signed a false certificate relating to the absence of. 
either officer or private soldier, or relative to his or their pay, shall 
be casbiered.-14th Article. 

737. Every officer who shall knowingly make a false muster of 
man or horse, and every officer or commissary of musters who shall 
willingly sign, direct, or allow the signing of muster-rolls, wherein 
such false muster is contained, shall, upon proof made thereof, by 
two witnesses, before a general court-martial, be cashiered, and 
shall be thereby utterly disabled to have or hold any office or em
ployment in the service of the United States.-15th Article. 

738. Any commissary of musters, or other officer, who shall be 
convicted of having taken money, or other thing, by way of grati
fication, on mustering any regiment, troop, or company, or on sign
ing muster-rolls, shall be dieplaced from bis office, and shall be 
thereby utterly disabled to have or hold any office or employment 
in the service of the United States.-16th Article. 

739. .Any officer who shall presume to muster a person as a 
soldier who is not a soldier shall be deemed guilty of having made 
a false muster, and shall suffer accordingly.-! 7th Article. 

MUTINY AND SEDITION; 

740. Any officer or soldier who shall begin, excite, cause; or 

paymaster's rolls have been computed and returned to the company f?r ~xamination 
and signature, the calculations thereon will be transcribed on the tr1plica~e muster 
a_nd pay roll, under the direction of or by the company commander, who is respon
sible for the correct performance of this duty. See G. 0. No. 9, .A.-G. 0., 1851. 
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JOIU in, any mutiny,20 or sedition, in any troop or company in the 
service of the United States, or in any party, post, detachment, or 
guard, shall suffer death, or su.ch other punishment as by a court
martial shall be inflicted.-7th Article. 

741. Any officer, non-commissioned officer, or soldier, who, being 
present. at any mutiny or sedition, does not use his utmost endeavor 
to suppress the same, or, coming to the knowledge of any intended 
mutiny, does not, without delay, give information to his commanding 
officer, shall be punished by the sentence of a court-martial with 
death, or otherwise, according to the nature of his offense.-Sth 
Article. 

742. If any commander of any garrison, fortress, or post shall 
be compelled, by the officers and soldiers under his command, to 
give up to the enemy, or to abandon it, the commissioned officers, 
non-commissioned officers, or soldiers, who shall be convicted of 
having so offended, shall suffer death, or such other punishment as 
shall be inflicted upon them by the sentence of a court-martial.
59tb Article. 

743. Any officer or soldier who shall strike his superior officer, 
or draw or lift up any weapon, or offer any violence against him, 
being in the execution of his office, on any pretense whatsoever, or 
shall disobey any lawful command of bis superior officer,21 shall 

20 "To strike an officer, even a warrant officer, constitutes the crime of mutiny 
under certain circumstances, namely, if done while the officer is in execution of his 
duty, or in disobedience of any lawful command of said officer."- 8 Opinions, 396. 

21 DISOBEDIENCE OF 01rnEns.-All inferiors are required to obey strictly, and to exe
cute with alacrity and good faith the lawful orders of the superiors appointed 01·rr 
them.-Army Regulations, 1863. 

(a.) It is possible that a commanding officer may transcend his authority; but in 
all such cases the inferior should act upon the reasonable presumption [of law] that 
his superior was authorized to issue an order, which he might be authorized to issue. 
If the subordinate acts otherwise, he does so at his peril, and subjects himself to the 
risk of being punished for disobedience (G. 0. No. 34, A.-G. O., 1852); and, except 
in a plain case of excess of authority, where at first blush it is palpable to the com
monest understanding that the order given is illegal, a military subordinate should be 
held excused, in law, for acts done in obedience to his commander, though euch acts 
may have been declared illegal by the court. See Ne Call v. McDowell, APPENDIX, 
,- ~ 1081-1089, but also Chap. xxvii., note 28 d. 

(b.) It is an error for officers of the staff to suppose, when the Regulations pre
scribe certain duties to them, that they are, as regards the performance of those 
duties, independent of the authority of the commanding officer; when the Regul,a
tions prescribe certain duties to subordinate officers, whether of the staff or the Jme, 
the commanding officer is bound to see that these duties are properly performed. All 
of the staff departments have certain duties thus prescribed to them, and if the effect 
of such Regulations were to withdraw them from the authority of tl10 commandmg 
officer, the army, instead of being one body, composed of different parts, all subor
dinate to a single head, would be an association of several distinct corps independent 
of each other, and acknowledging no common superior. The mischievous _conse
quences that would flow from the 11.doption of rnch a principle are too manifest to 
require illustration."-G. 0. No. ~8, A.-G. 0., 1851. . 

(c.) Generals commanding military departments, in addition to the duties hereto· 
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suffer death, or such other punishment as shall, according to the 
nature of his offense, be inflicted upon him by the sentence of a 
court-martial.-9th Article. 

!'RESENTS. 

744. No officer or clerk in the United States government employ 
shall at any time solicit contributions of other officials or employees 
in the government service for a gift or present to those in a superior 
official position; nor shall any such officials or clerical superiors 
receive any gift or present offered or presented to them as the con
tribution of tbose in government employ receiving a less salary than 
themselves; nor shall any officer or clerk make any donation as a 
gift or present to any official superior. Any officer or clerk violating 
any of the provisions of this bill shall be summarily discharged 
from the government employ.-February I, 1870, chap. 11. 

PROFANE SWEARING. 

745. Any non-commissioned ojlicer or soldier who shall use any 
profane oath or execration shall incur the penalties expressed in the 
foregoing article [1 718]; and a commissioned officer shall forfeit 
and pay for each and every offense one dollar, to be applied as in 
the preceding article.-3d Article. 

QUARRELS, FRAYS, AND DISORDERS. 

746. No officer or soldier shall use any reproachful or provoking 
speeches or gestures to another, upon pain, if an officer, of being 
put in arrest; if a soluier, confined, and of asking pardon of the 
party offended, in the presence of his commanding officer.-24th 
.Article. 

747. All officers, of what condition soever, have power to part 

fore required of them, will give their special nttention to the economical ndminis
trntion of nil brnnches of the service within their commimd, whether of tho line or 
staff, and to this end will exerci~c supervision and command of every pa.rt of the 
nrmy within their limits not specia.lly excepted. 

The !llilitary Ac11dellly, general depots of supply, nil nrsennls, permanent forts in 
proees• of construction or extensi vo repairs, general recruiting depots, nnd officers 
employed on duties not military, nro excepted frolll the operntion of the foregoing 
paragrnph. 

All orders nnd genera.I instructions to the troops, or to stnff officers serYing in mili 
tary departments, must go from tbo he11dquarters of the nrmy through the adjutant-_ 
general's office, nnd through tho genera.ls co!llmanding the military divisions •.tnd 
departments in which the officers are serving; but orJiniiry correspondence rehLtmg 
to the detnils of execution may Lio carried on betwecu the parties concerned and the 
heads of the staff department or corps chnrged with their cxecution.-G. 0. No.12, 
A.-G. 0., 1869, nnd No. 64

1 
1871. 

21 
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and quell a11 quarrels, frays, and disorders, though the persons 
concerned should belong to another regiment, troop, or company; 
and either to order officers into arrest, or non-commissioned officers 
or soldiers into confinement, until their proper superior officers shall 
be acquainted therewith; and whosoever shall refuse to obey such 
officer (though of an inferior rank), or shall draw bis sword upon 
him, shall be punished at the discretion of a general court-martial.
2 7th Article. 

RETURNS. 

748. The commanding officer of every regiment, troop, or inde
pendent company, or garriso.n, of the United States, shall, in the 
beginning of every month, remit, through the proper channels, to 
the department of war, an exact return of the regiment, troop, 
independent company, or garrison, untler his command, specifying 
the names of the officers then absent from their posts, "·ith the 
reasons for, and the time of, their absence. And any officer who 
:shall be convicted of having, through neglect or design, omitted 
.sending such returns, shall be punished, according to the nature of 
.his crime, by the judgment of a general court-martial.-19th Article. 

749. Every officer who shall knowingly make a false return to 
the department of war, or to any of his superior officers, authorized 
to call for such returns, of the state of the regiment, troop, or com
pany, or garrison, under his command; or of the arms, ammunition, 
clothing, or other stores thereunto belonging, shall, on conviction 
thereof before a court-martial, be cashiered. 22-lSth Article. 

SENTINELS. 

1750. Any sentinel who shall be found sleeping upon his post, or 
shall leave it before he shall be regularly relieved, shall suffer death 
or such other punishment as shall be inflicted by the sentence of a 
court-martial.-46th Article. 

SERVANTS. 

751. It shall be unlawful for any officer to use any enlisted man 
as a servant in any case whatever.23-Sec. 14, July 15, 1870, chap. 
294. 

22 But see net of 1863, Chap. iii.,, 78, and note 44; also Chap. xxdii.,, 953. 
23 A violntion of this enactment is no doubt punishable under the 99th Artie!? of 

'Var(, 6Sa); but when it was lawful to employ a.soldier as a.sen•antthe lnwreqmred 
that for each soldier thus employed there should be deducted from the monthly pay 
of such officer the full monthly pay and allowances of the soldier.-Sec. 1, March 3, 
1865. See old llms, o.nd, 321. 
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SPIES. 

752. In time of war or rebellion against the supreme authority of 
the United States, all persons who shall be found lurking as spies, or 
acting as such, in or about the fortifications, encampments, posts, 
quarters, or headquarters of the armies of the United States, or any 
of them, within any part of the United States which has been or 
may be declared to be in a state of insurrection by proclamation of 
the President of the United States, shall suffer death by sentence of 
a general court-martial.-Sec. 2, April 10, 1806, as amended by Sec. 4, 
February 13, 1862, chap. 25. 

753. All persons who, in time of war or of rebellion against the 
supreme authority of the United States, shall be found lurking or 
acting as spies in or about any of the fortifications, posts, quarters, 
or encampments of any of the armies of the United States, or else
where, shall be triable by a general court-martial or military com
mission, and shall, upon conviction, suffer death.-Sec. 38, March 3, 
1863, chap. 75. 

SUTLERS AND TRADERS. 

754. No sutlers2
' shall be permitted to sell any kind of liquors or 

victuals, or to keep their houses or shops open for the entertainment 
of soldiers, after nine at night, or before the beating of the reveille, 
or upon Sundays, during Divine service or sermon, on the penalty 
of being dismissed from all future sutling.-2!.lth Article of War, 
April 10, 1806. 

755. All officers commanding in the field, forts, barracks, or 
garrisons of the United States, are hereby required to sec that the 
persons permitted to suttle shall supply the soldiers with good and 
wholesome provisions, or Qther articles, at a reasonable price, as 
they shall be answerable for their neglect.-30th Article. 

756. No officer commanding in any of the garrisons, forts, or 
barracks of tho United States, shall exact exorbitant23 prices for 
houses or stalls, let out to sutlers, or connive at the like exactions in 
others; nor by his own authority, and for his private advantage, 
lay any duty or imposition upon, or be interested in, the sale of any 
victuals, liquors, or other necessaries of life bronght into the 

2' Although the office of sutler hns been nbolished (~ 759), it is deemed advisable, in. 
view of the employment of post traders, to present this legislation in convenient shape 
for reference. 

25 ExTORTIO:-r.-Any officer guilty of extortion, under or by color of his office, shall 
he punished by fine not exceeding five hundred dollars, or by imprisonment not ex• 
ceeding one year.-Sec. 12, .March 3, 1825. 
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garrison, fort, or barracks, for the use of the soldiers, on the penalty 
of being discharged from the service.-3lst Article. 

757. No officer or soldier shall do violence to any person who 
brings provisions or other necessaries to the camp, garrison, or 
quarters, of the forces of the United States, employed in any parts 
out of the said States, upon pain of death, or such other punishment 
as a court-martial shall direct.-5lst Article. 

758. That the 5th section of the act of June 12, 1858, giving 
sutlers a lien26 upon the soldiers' pay, be and the same is hereby 
repealed; and all regulations giving sutlers rights and privileges 
beyond the Rules and Articles of War be and the same are hereby 
abrogated.-Sec. 3, December 24, 18Gl, chap. 4. 

759. The office of sutler in the army and at military posts is 
hereby abolished, and the subsistence department is hereby author
ized and required to furnish such articles as may from time to time 
be designated by the inspectors-general of the army, and the same 
to be sold to the officers and enlisted men at cost prices; and if not 
paid for when purchased, a true account shall be kept, and the amount 
due the government shall be deducted by the paymaster at the pay
ment next following such purchase. Provided, That this section 
shall not go into effect until the 1st day of July, 18G7.-Sec. 25, 
July 28, 18G6, chap. 299. 

760. That from and after the passage of this act the secretary 
of war be and is hereby authorized to permit one or more trading 
establishments to be maintained at any military post on the frontier, 
not in the vicinity of any city or town, when, in bis juclgmcnt, such 
establishment is needed for the accommodation of emigrants, 
freighters, and other citizens, and the persons to maintain such 
trading establishments shall be appointed by him. Provided, '!'hat 
such traders shall be under protection and military control as camp 
followers. 27 The joint resolution npproved March 30, 1867, to author· 

26 Recruits nt genernl depots nre nuthorized to purchase certain articles from the 
eutler or post trnder, which nre paid for by the government, the amount being collected 
for tho United St:ttes on payment of the rccruit.-Adjutant-gcncral, Jonuitry 22, 1868. 

21 TRADERS.-" Post truders appointed under the authority given by the net of _July 
15, 1870, will be furnished with a letter of nppointmcnt from the secretary of war, 1nd1
cating the post to which they are appointed. 

"No titx or burden in any shape will be imposed upon them, nor will they be allowed 
the privilege of tho pay-table. . 

"They will be permitted to erect buildings, for tho purpose of cnrrying on their 
business, upon s.uch p11rt of the military re;ervation or post to which they .may be 
assigned n• the commanding officer may direct. Such buildings to be w1th1n con
venient re:tch of the garrison. 

"They wi[l be allowed the exclusive privilege of trade upon the military reserve to 
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ize the commanding-general of the army to permit traders to remain 
at certain military posts, is hereby repealed.-Sec. 22, July 15, 1810, 
chap. 294. · 

which they are appointed, n.nd no other person will be allowed to trade, peddle, or sell 
goods, by sn.rnple or otherwise, within the limits of the reserve. 

"They n.re under military protection n.nd control as en.mp followers. 
"Commanding officers will report to the war department any breach of military regu

lation or any misconduct on the part of traders."-Circular, June 7, 1871, A.-G. O. 
Dut this circular is not intended to prohibit" sale of fresh vegetables and fresh fruits by 
producers, at the discretion of the commanding officer."-Adjutaut-general, August 31, 
1871. 

"The council of administration at n. post where there is a post trader will, from time 
to time, examine the post trader's goods and invoices or bills of sale; and will, subject 
to the approval of the post commander, establish the rates and prices (which should 
be fair and reasonable) at which the goods shall be sold. A copy of the list thus 
established will be kept posted in the trader's store. Should the post trader feel him
self aggrieved by the action of the council of administration, he may appeal therefrom 
through the post commander to tho war department." 

"In determining the rate of profit to be allowed, the council will consider, not only 
the prime cost, freight, and other charges, but also the fact that while the trader pays 
no tax or contribution of any kind to the post fund for his exclusive privileges, he has 
no lien on the soldier's pay, and is without the security in this respect once enjoyed 
by the sutlers of the army." 

"Post traders will actually carry on the business themselves, and will h11bitually 
reside at the station to which they are appointed. They will not form-out, sublet, 
trarn~fer, sell, or assign the business to others." 

"Post commanders are hereby directed to report to the war department any failure 
on the part of traders to fulfill the requirements of this circular."-Circular, A.-G. 0., 
March 25, 1872. 



CHAPTER XXIV. 

111 IL IT A R Y RE SER VA TI 0 NS. 

770. No laud shall be purchased on account of the United States, 
except under a law authorizing such purchase.-Sec. 'I, l\Iay 1, 1820, 
chap. 52. 

771. That the President of the United States be authorized to 
procure the assent of the legislature of any State, within which any 
purchase of land has been made for the erection of forts, maga
zines, arsenals, dockyards, and other needful buildings, without such 
consent having been obtained; and also to obtain exclusive lcgisla
tion1 over any such tract as is provided for in the 16th clause of the 

l EXCLUSIVE JURISDICTION OF THE UNITED STATES.-" The Constitution of the United 
States declares that Congress shall ha1·e power to exercise 'exclit•ive legislation' in all 
'cases whatsoever' over all places purchased by the consent of the legislature of the 
State in which the same shall be, for the erection of forts, magazines, arsenals; dock
yards, and other needful buildings. When, therefore, a purchase <>f lantl for any of 
these purposes is mado by the nationotl government, anti the State legislature has 
given its consent to tho purchase, the land so purchnsetl, bY,..J.he very terms._of the 
Constitution, ipso facto, falls within the exclusive legisb,t\on'.:'i>:¢.;Oongress, and lbe' 
State jurisdiction is completely ousted. This is the ne~e~s.1iry\result, for exclusive. 
jurisdiction is the attentlant upon exclusive legislation; add th.0 c·o'rli;ent of the State · 
legislature is, by the very terms of the Constitution by whicl(:!tlf.}he Statc.s are bound, 
antl to which all are parties, a virtual surrender and cessioti..ut its sovcreignty,6ver 
the place." Such a place is "to the State as much a foreign territory tts if it bad 
been occupied by a foreign sovereign." The purchase of lands for 'public purposes 
within the territorial limits of a Stttte "does not, of itself, oust the jurisdiction or 
sovereiimty of such State over the lantl so purchased. It remains until the State bas 
relinquished its authority over the land, either expressly, or by necessary implication.'' 
The reservation by a State of the power to serve process within such tracts does not 
qualify the jurisdiction of the United States, as it. does not reserve to the State any 
right to punish offenses committed upon the ceded lands.-U1tited States v. Cor11el_l, 2 
Mason, 63, 65, 97. See also United Stfltes v. Ame•, 1 Woodbury&; Minot, 76, and U111ted 
States v. Travel"•, 2 'Vheeler's Crim. Cases, 400. See also Cohen• v. Virginia, 6 Wheaton, 
426-429. State courts have also decided that they cannot take cognizance of offenses 
committed within such ceded districts, and that, on the other hand, the inhabitants of 
such places cannot exercise any civil or political privileges under the la\VS o! t~e 
State. See 8 Mass., 72; and 1 Hall's Journal of Jurisprudence, 58, quoted in kent s 
Com.,€ 431. . . 

That the reservation by the State of a right to serve process within IL ceded dtstrict 
was not deemed by Congress to impair the exclusive jurisdiction of the United S~ates 
is apparent from terms of the act of March 2, 1795, which declares that cessions, 
qualified by the reservation "that process, civil and criminal, issuing under the 
authority of such State may be executed nnd served therein," shall be deemed. suffi
cient, under the laws of the Unitetl States providing for the supporting or ere?trn~ of 
lighthouses, beacons, buoys, and public piers; and, by sec. 2 of same act, this right 
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8th section of the 1st .Article of the Constitution; and that be be 
authorized to procure the like consent and exclusive legislation as 
to all future purchases of land for either of those purposes.-Sec. 2, 
.April 28, 1828, chap. 41. 

772. That the President of the United States, in all cases where 
lands have been conveyed for the United States to individuals or 
officers, be authorized to obtain from the person or persons to whom 
the conveyance has been made, a release of their interest to the 
United States.2-Sec. 3, ibid. 

773. It shall be the duty of the attorney-general of the United 

to execute and serve such process is granted to the State, irrespective of nny reserva
tion by it to that effect. See Chap. xii., , , 394, 395. 

The United States cnnnot ncccpt a cession of jurisdiction from a State coupled with 
condition that crimes committed within the limits of the jurisdiction ceded shall con
tinue to be punishable by the courts of the State.-8 Opinions, 418. 

2 RESERVATION OF PUBLIC LANDS.-In general, the decision as to the quantity of 
land to be reserHd for military or other public uses, and the places where to be 
located, rests in the discretion of the President, subject only to such regulations as 
Congress may, from time to time, make, either as to the particular public use, or the 
quantity capable of reservation therefor, or as to the disposal, for private use, of the 
whole or any part of that which may have been set apart for public use.-6 Opinions, 
159. 

(a.) "From an early period in the history of the government, it has been the prac
tice of the President to order, from time to time, as the exigencies of the public service 
required, parcels of land belonging to the United States to be reserved from sale and 
set apart for public nses." (Aud the authority of the President in this respect is 
recognized in numerous acts of Congress cited in opinion of the court.)-Grisar v. 
McDowell, 6 Wallace, 38 l. 

(b.) Under the act of February 14, 1853 (clrnp. 69), all reservations of public lands 
in OREGON nnd 'VASHINGTON TERRITORY are for magazines, arsenals, docl·yards, and 
other needful public uses (except for forts), limited to an amount not exceeding 
twenty acres for each and every of said objects at any one point or pince; and reserva
tions for forts are not to exceed six hundred and forty acres at any one point or pince. 
These limitations probably extend to IDAHO TERRITORY, constructed within the original 
limits of the Territory of Oregon. 

(c.) The aforesaid net of 1853 provides also (in sec. 9) "that if it shall be deemed 
necessary, in the judgment of the President, to include in any such reservation the 
improvements of any settler made previous to such reservation, it shall, in such case, 
be the duty of the secretary of war to cause the value of such impro\•ements to be 
ascertained; and the amount so ascertained shall be paid to the party entitled thereto 
out of nny money in the treasury not otherwise appropriated." 

(d.) The act of l\Iarch 3, 1853, provi<ling for sun·ey of public lands, etc., in CALI
FORNIA, ena.cts, in sec. 7, that" no person shn.11 make a settlement or location upon 
any tract or parcel of land selccte<l for a military post, or within one mile of such 
post, or on any other lands reserved by competent authority." 

(e.) Military reservations established on the public domain are established simply 
by an net of the President withdrawing, forma!ly, the land jn question from the im
mediate administration of the commissioner of public lands; that is, from sale at 
public auction and by pre-emption or general private entry. Attorncy-genernl Cushing 
is "not prepared to say that such an act of the President excludes the jurisdiction of 
the State in which the land lies, whether the resen·ntion be made before or after the 
admission of such State into the Union."-7 Opinions, 575. 

(/.)Held, in case of United States v. St<1hl, that upon the admission of a State into 
th~ .Union the federal government parted with its jurisdiction to punish cri.mes within 
military reservations contained in such new State, unless there be a cession thereof 
by the State legislature.-Brightly's Federal Digest, vol. ii., p. 72. 

(g.) Lands purchased or reserved by the national government for public uses are 
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States to examine into the titles of all the lands or sites which have 
been purchased by the United States, for tho purpose of erecting 
thereon armories, arsenals, forts, fortifications, navy-yards, custom
houses, lighthouses, or other public buildings of any kind whatever, 
and report his opinion as to the validity of the title in each case to 
the President of the United States. 

It shall be the duty of all the officers of the United States having 
any of tho title-papers to the property aforesaid in their possession, 
to furnish them forthwith to the attorney-general, to aid him in the 
investigation aforesaid. 

No public money shall be expended upon any site or land here
after to be purchased by the United States for the purposes afore
said until the written opinion of the attorney-general shall be had 
in favor of the validity of the title, and also the consent of the legis
lature of the State in which the land or site may be shall be given 
to said purchaser. 

It shall be the duty of the district attorneys of the United 
States, upon the application of the attorney-general, to furnish 
any assistance or information in their power in relation to the 
titles of the public property aforesaid, lying within their respective 
districts. 

It shall be the duty of the secretaries of the executive departments, 
upon the application of the attorney-general, to procure any additional 
evidence. of title which he may deem necessary, and which may not 
be in the possession of the officers of government; the expense of 
procuring which to be paid out of the appropriations made for the 
contingencies of the departments respectively. 

It shall be the duty of the secretaries of the executive departments, 
respectively, under whose direction any lands for the purposes afore
said may have been purchased, and over which the United States 
do not possess jurisdiction, to apply to the legislatures of the States 
in which the lands are situated for a cession of jurisdiction, and 
in case of refusal, to report the same to Congress at the commence
ment of the next session thereafter.-Joint Resolution, September 11, 
1841. 

thenceforth excluded from the designation" publie lnnds," and no right of way through 
euch reservation is given by the act of August 4, 1852.-5 Opinions, 578. . 

Nor are such trncts embraced in subsequent Jaws authorizing the sale of pubho 
lands.- Wilcox v. Jack~on, 13 Peters, 498. . 

(h.) THE RIGHT OF WAY through military resen·ations has been granted to various 
railroads by express legishttion, in each case; and telegraph companies are granted~.~• 
right of way, and other privileges, by the act of July 24, 1866. See Chap. xxvui., 
, 1172. 
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774. That all the existing laws or parts of laws which authorize 
the sale of military sites which are, or may become, useless for mili
tary purposes, be _and the same are hereby repealed ;3 and said lands 
shall not be subject to sale or pre-emption under any of tho laws of the 
United States. Provided further, That the provisions of the act 
of August 18, 1856, relative to certain reservations in the State of 
Florida, shall continue in force.-Sec. 6, June 12, 1858, chap. 156. 

775. If any person or persons shall unlawfully cut, or aid, assist, 
or be employed in unlawfully cutting, or shall wantonly destroy, 
or procure to be wantonly destroyed, any timber standing, growing 
or being upon any lands of the United States, which in pursuance 
of any Jaw passed, or hereafter to be passed, have been, or shall be, 
reserved or purchased by the United States, for military or other 
purposes, every such person or persons so offending, on conviction 
thereof before a court having competent jurisdiction, shall, for every 
such offense, pay a fine not exceeding fi\•e hundred dollars, and 
shall be imprisoned not exceeding twelve montbs.'-1\farch 3, 1859, 
chap. 18. 

3 An act of March 3, 1819, bad authorized the sales of such military sites as bad at 
that time become useless; and, by act of l\Iarch 3, 1857, the provisions of the first act 
were extended to embrace nil military sites, or parts thereof, as might thereafter be
come useless for military purposes. 

The act of August IS, 1856, referred to above, provides under certain conditions that 
useless reservations in Florida mny be turned over to the land office to be disposed of 
as other go\•ernment lands. 

'hrnusrnx ON PUBLIC L.1.Nns.-Under the act of March 3, 1807, tho President is 
authorized to employ such military force as be may judge necessary and proper to 
remove from lands ceded or secured to the United States {by any treaty made with a 
foreign nation, or by a cession from any State) any person or persons who shall there
after take possession of the same, or make, or attempt to make, settlement thereon, 
until thereunto authorized by law. 

Neither an injunction, nor any other judicial process, is necessary to prevent parties 
from taking possession of a fort or other military property. If such an iu\'asion is 
threatened, the officer of the post ought to be instructed to resist it by force.-9 Opinions, 
107; and see 10 Opinions, 74; 7 ibid., 53J. 

It seems, however, that the United States marshal should first attempt the removal 
of intruders, that instructions to that purpose must proceed from the Preside.nt, and 
that tho military ought not to be employed until the marshal bas failed in his attempt 
to effect the removal. See 1 Opinions, 181, 471, 475. But the later authorities do not 
refer to any such conditions as precedent to the right of summary ejcctment; on the 
contrary, ]\fr. Din.ck remarks thaL "it was the practice of the federal go~ernmeut, in 
early times, to \'indicate her right to the possession of the public property in a very 
short way. She turned out and kept out all lawless intruders, without stopping to 
ask leave of the courts. I do not know at what precise period she became humble 
enough to forego tho privilege of self-defense, or when she began to prefer the shelter 
of.a? injunction to the protection of her own right hand."-9 Opinions, 107. See also 
3 ibid., 268, 566, and 2 ibid., 574 . 
. "Contractors for fuel will not be allowed, after this date, the privilege of cutting 

timber on the military reser\•ations."-Secretary of War, October 31, 1871. 
"Any contracts for supplying wood for military service, having a sti~ulation that 

the contractor may cut the wood on military reservations, should be cl\rr1ed out; but 
afte~ the contracts a.re fulfilled, such permission should not be again giv~n: Wood on 
Indian reservation• should not be allowed to be cut by contractors, the m1htary should 

http:Preside.nt
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776. That the islands of Saint Paul and Saint George, in Alaska, 
be and they are hereby declared a special reservation for govern
ment purposes; and that, until otherwise provided by law, it shall 
be unlawful for any person to land or remain on either of said islands, 
except by the authority of the secretary of the treasury; and any 
person found on either of said islands, contrary to the provisions of 
this resolution, shall be summarily removed; and it shall be the duty 
of the secretary of war to carry this resolution immediately into 
effect.-Joint Resolution, March 3, 1869. 

prevent it. If contractors cut wood on public lands, they do so subject to charge 
for stumpage. The war department cannot free them from the obligation to pay, 
although the wood furnished by them is designed for the military service. Though 
it is desirable that steamers plying on western rivers should have fuel, it is not the 
business of the government, though interested to ha,·e steamers navigate the rivers, 
to provide fuel, directly or indirectly; that is the business of the steamer owners, who, 
no doubt, can, by proper payments, procure asupply."-Adjutant-general, December 26, 
1871. 

"In view of the large size of many (military] reservations, contractors will he per
mitted to cut wood on the same, at a reasonable distance from the posts, and on limits 
fixed by the department commander; and the decision communicated by letter of 
December 26, 1871, is modified accordingly."-Jbid., February 17, 1872. 

For special provisions in reference to NATIONAL CEMETERIES see Chap. xxi.,, 614; 
and for privileges to TELEGRAPH COMPANIES see Chap. xxvii., ~ ~ 977-980. 



CHAPTER XXV. 

THE MILITIA. 

ORGANIZATION. 

780. THAT each and every free able-bodied [white]1male citizen 
of the respective States, resident therein, who is or shall be of 
the age of eighteen years, aud under the age of forty·five years 
(except [if 782] as is hereinafter excepted), shall, severally and 
respectively, be enrolled in the militia by tfie captain or command
ing officer of the company within whose bounds such citizen shall 
reside, and that within twelve months after the passing of this act. 
And it shall, at all times hereafter, be the duty of every such cap
tain or commanding officer of a company to enroll every such citizen, 
as aforesaid, and also those who shall, from time to time, arrive at 
the age of eighteen years, or, being of the age of eighteen years and 
under the age of forty-five years (except as before excepted), shall 
come to reside within his bounds; and shall, without delay, notify 
such citizen of the said enrollment, by a proper non-commissioned 
officer of the company, by whom such notice may be proved. That 
every citizen, so enrolled and notified, shall, within six months there
after, prnvide himself with a good musket, or firelock, a sufficient 
bayonet and belt, two spare flints, and a knapsack, a pouch with a 
box therein to contain not less than twenty-four cartridges, suited 
to the bore of his musket or firelock, each cartridge to contain a 
proper quantity of powder and ball; or with a good rifle, knapsack, 
shot-pouch, and powder-horn, twenty balls suited to the bore of 
his rifle, and a quarter of a pound of powder; and shall appear, 
so armed, accoutred, and provided, when called out to exercise, or 
into service; except, that when called out on company days to ex
ercise only, he may appear without a knapsack.1 That the com
missioned officers shall, severally, be armed with a sword or banger, 

1 Word "white" stricken from all militia laws: see, 795. 
So much of this and following paragraph as prescribes the arms and equipments to 

be ~rovided may be regarded as obsolete: see provisions for distributing arms and 
equipments, ~, 796-800. 
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and espontoon; and that, from and after five years from the passing 
of this act, all muskets for arming the militia, as herein required, shall 
be of bores sufficient for balls of the eighteenth part of a pound. 
And every citizen so enrolled, and providing himself with the arms, 
ammunition, and accoutrements, required as aforesaid, shall hold 
the same exempted from all suits, distresses, executions, or sales for 
debt, or for the payment of taxes.-Sec. 1, May 8, 1792, chap. 33. 

781. Every citizen duly enrolled in the militia shall be constantly 
provided with arms, accoutrements, and ammunition, agreeably to 
the direction of the said act, from and after he shall be duly notified 
of his enrollment; and any notice or warning to the citizens so en
rolled, to attend a company, battalion, or regimental muster, or 
training, which shall be according to the Jaws of the State in which 
it is given fur that purpose, shall be deemed a legal notice of his 
enrollment.-Sec. 2, March 2, 1803, chap. 15. 

782. The Vice-President of the United States; the officers, judi· 
cial and executive, of the government of the United States; the 
members of both houses of Congress and their respective officers; 
all custom-house officers, with their clerks; all post-officers, and 
stage-drivers, who are employed in the care and conveyance of the 
mail of the post-office of the United States; all ferrymen employed 
at any ferry on the post-road·; all inspectors of exports; all pilots; 
all mariners, actually employed in the sea service of any citizen or 
merchant within the United States; and all persons who now are, 
or may hereafter be, exempted by the laws of the respective States, 
shall be and are hereby exempted from militia duty, notwithstanding 
their being above the age of eighteen, and under the age of forty· 
five years.2-Sec. 2, May 8, 1792, chap. 33. 

783. That within one year after the passing of this act, the militia 
of the respective States shall be arranged into divisions, brigades, 
regiments, battalions, and companies, as the legislature of each State 
shall direct ;3 and each di vision, brigade, and regiment shall be num· 
bered at the formation thereof; and a record made of such numbers 
in the adjutant-general's office in the State; and when in the field, 

2 Further exemplions.-Artificers and workmen at armories and arsenals, May 7, 
1800; nnd, except in time of war, the professors, tutors, stewards, and pupils .of 
seminaries of learning, and active members of fire department, in District of Golumbia, 
May 4, 1826, and March 2, 1837. 

All persons employed in nny branch of the postal service shall bo exempt from 
militia duty.-Sec. 11, June 8, 1872. 

Tho act of July 17, 1862, says, however, that enrollment shall in all cases include 
all able-bodied male citizens between the ages of eighteen and forty-five. See f 805. 

a Sec. 9, May 13, 1846, provided tha.t the militi11o called out under that act have the 
Hme orga.nization as the regular army. But seo f 806. 
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or in service in the State, each division, brigade, and regiment shall, 
respectively, take rank according. to their numbers, reckoning the 
first or lowest number highest in rank. That, if the same be con
venient, each brigade shall consist of four regiments; each regiment 
of two battalions; each battalion of five companies; each company 
of sixty-four privates. That the said militia shall be officered by 
the respective States, ns follows: to each division,' one major-gen
eral and two aides-de-camp, with the rank of major; to each brigade/ 
one brigadier-general, with one brigade-inspector, to serve also as 
brigade-major/• with the rank of a major; to each regiment, one 
lieutenant-colonel commandant; and to each battalion,5 one major; 
to each company, one captain, one lieutenant, one ensign, four ser
geants, four corporals, one drummer, and one fifer or bugler. That 
there shall be a regimental stall', to consist of one adjutant and one 
quartermaster, to rank as lieutenants; one paymaster ;5• one surgeon, 
and one surgeon's mate; one sergeant-major; one drum-major, and 
one fife.major.-Sec. 3, ibid. 

784. In addition to the officers of the militia, provided for by 
the act entitled "An act more effectually to provide for the national 
defense, by establishing an uniform militia throughout the United 
States," approved May 8, 1792, and by an act in addition to the 
said recited act, approved March 2, i803, there shall be to each 
division one division inspector, with the rank of lieutenant-colonel, 
and one division quartermaster, with the rank of major; to each 
brigade, one aide-de-camp, with the rank of captain; and the quar
termasters of brigade, heretofore provided for by law, shall have 
the rank of captain. And it shall be incumbent on the said officers 
to do and perform all the duties which, by law and military prin
ciples, are attached to their offices respectively..-:April 18, 1814, 
chap. 80. 

785. From and after the 1st day of May next, instead of one 
lieutenant-colonel commandant to each regiment, and one major to 
each battalion, of the militia, as is provided by the act entitled ".An 
act more effectually to provide for the national defense, by estab
lishing an uniform militia throughout the United States," approved 

4 For n<lditional officers, appointed by the States, see c,f 78.t; nn<l for nppointrnent 
by the President of quarterma;ters nud commissaries of subsistence see c,f 822. 

(a.) Tho <lutirs of a "brigade-major" nre those of nn adjutant-genernl.
6 For n. modification of the regimental orgttnizatiou see c,f 785; ~ut s~e nlso c,f 806. 
(a.) So rnuch of this section ns nutborizes the appointment of rrg1meuta! pay

masters is J•rnctically supplied by tho net authorizing appointment of. n.dd1twnal 
pn.ymnsters to pay militia and volunteers while in the service of the United States. 
See Chap. xi., 'if 311. 
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l\Iay 8, 1792, there shall be one colonel, one lieutenant-colonel, and 
one major to each regiment of the militia consisting of two bat
talions. Where (there) shall be only one battalion, it shall be com
manded by a major. Provided, That nothing contained herein shall 
he construed to annul any commission in the militia which may be 
in force, as granted by authority of any State or Terrritory, in pur
suance of the act herein recited, and bearing date prior to the said 
1st day of l\Iay next.-April 20, 1816, chap. 64. 

786. Out of the militia6 enrolled, as is herein directed, there shall 
be formed, for each battalion, at least one company of grenadiers, 
light infantry, or riflemen; and to each division there shall be at 
least one company of artillery, and one troop of horse; there shall 
be to each company of artillery one captain, two lieutenants, four 
sergeants, four corporals, six gunners, six born bardiers, one drum
mer, and one fifer. The officers to be armed with a sword, or 
hanger, a fusee, bayonet and belt, with a cartridge-box, to contain 
twelve cartridges; and each private, or matross, shall furnish him· 
self with all the equipments of a private in the infantry, until 
proper ordnance and field artillery is provided. There shall be to 
each troop of horse one captain, two lieutenants, one cornet, four 
sergeants, four corporals, one saddler, one farrier, and one trum
peter. The commissioned officers to furnish themselves with good 
horses, of at least fourteen bands and a half high, and to be armed 
with a sword and pair of pistols, the bolsters of which to be 
covered with bearskin caps. Each dragoon to furnish himself with 
a serviceable horse, at least fourteen hands and a half high, a good 
saddle, bridle, mail pillion, and valise, holsters, and a breastplate 
and crupper, a pair of boots and spurs, a pair of pistols, a sabre, 
and a cartoncb-box, to contain twelve cartridges for pistols. Each 
company of artillery and troop of horse shall be formed of vol
unteers from the brigade, at the discretion of the commander-in· 
chief of the State, not exceeding one company of each to a regi· 
ment, nor more in number than one-eleventh part of the infantry, 
and shall be uniformly clothed in regimentals, to be furnished at 

6 The provisions of this section are obsolete. It was certainly never intended 
that tho militia. should ha\·e a different organization while under State control to that 
which is to obtain when they are called into the service of the United States. !he 
act of l\Inrch 3, 1839, provided that "whenever militia or volunteers nre called rnto 
tho service of the United States they shall have the organization of the army of the 
United States," but it is doubtful whether that provision referred to any other troops 
than those authorized for a special emergency by the context of the act. In. the act 
of July 17, 1862 (see~ 806), we find, however, that the militia, when called 10to the 
national service, are to be organized in the mode prescribed by law for volunteers. 
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their own expense; the color and fashion to be determined by the 
brigadier commanding the brigade to which they belong.-Sec. 4, 
i\Iay 8, 1792, chap. 33. 

787. Each battalion and regiment shall be proviued with the 
State and regimental colors, by the field officers, and each company 
with a drum, and fife or bugle born, by the commissioned officers 

• of the company in such 	manner as the legislature of the respective 
States shall direct.-Sec. 5, ibid. 

788. There shall be an aujutant-general appointed in each State, 
whose duty1 it shall be to distribute all orders from the commander
in-chief of the State to the several corps; to attend all public 
reviews, when the commander-in-chief of the State shall review the 
militia, or any part thereof; to obey all orders from him, relative to 
carrying into execution and perfecting the system of military dis
cipline established by this act; to furnish blank forms of different 
returns, that may be required, and to explain the principles on 
which they should be made; to receive from the several officers of 
the different corps, throughout the State, returns of the militia 
under their command, reporting the actual situation of their arms, 
accoutrements, and ammunition, their delinquencies, and every 
other thing which relates to the general ad vancemcnt of good order 
and discipline. All which the several officers of the divisions, 
brigades, regiments, and battalions are hereby required to make 
in the usual manner, so that the said adjutant-general may be fur
nished therewith. From all which returns be shall make proper ab
stracts, and lay the same annually before the commander-in-chief of 
the State.-Sec. 6, ibid. 

789. It shall be the duty of the adjutant-general of the militia, 
in each State, to make return of the militia of the State to which he 
belongs, with their arms, accoutrements, and ammunition, agreeably 
to the directions of the act to which this is an addition, to the 
President of the United States, annually, on or before the first 
l\Ionday in January, in each year; and it shall be the duty of the 
secretary of war, from time to time, to give such directions to the 
adjutant-generals of the militia as shall, in his opinion, be necessary 
to produce an uniformity in the said returns; and be shall lay an 
abstract of the same before Congress, on or before the first Monday 
of February, annually.-Sec. l, l\Iarcb 2, 1803, chap. 15. 

790. In addition to the officers provided for by the said act, 
there shall be, to the militia of each State, one quartermaster

7 For additional duties see 'ii" 789. 
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general, to each brigade one quartermaster of brigade, and to each 
regiment one chaplain.-Sec. 3, ibid. 

791. All commissioned officers shall take rank according to the 
date of their commissions; and when two of the same grade bear 
an equal date, then their rank to be determined by lot, to be drawn, 
by them, before the commanding officer of the brigade, regiment, 
battalion, company, or detacbment.-Sec. 8, May 8, 1792, chap. 33. 

792. It shall be the duty of the brigade-inspector to attend the 
regimental and battalion meetings of the militia composing their 
several brigades, during the time of their being under arms, to 
inspect their arms, ammunition, and accoutrements; superintend 
their exercise and manamvrcs, and introduce the system of military 
discipline, before described, throughout the brigade, agreeable to 
law, and such orders as they shall, from time to time, receive from 
the commander-in-chief of the State; to make returns to the adjutant
gencral of the State, at least once in every year, of the militia. of the 
brigade to which be belongs, reporting therein tlie actual situation 
of the arms, accoutrements, and ammunition, of the several corps, 
and every other thing which in bis judgment may relate to their 
government and the general advancement of good order and military 
discipline; and the adjutant·general shall make a return of all the 
militia of the State to the commander-in-chief of the said State, and 
a. duplicate of the same to the President of the United States. 

And whereas sundry corps of artillery, cavalry, and infantry now 
exist in several of the said States which, by the laws, customs, or 
usages thereof, have not been incorporated with or subject to the 
general regulations of the militia.-Sec. 10, ibid. 

793. That such corps retain their accustomed privileges, subject 
nevertheless to all other duties required by this act in like manner 
with the other militia.-Sec. 11, ibid. 

794. The system of discipline and field exercise, which is and 
shall be ordered to be observed by the regular army of the United 
States, in the different corps of infantry, artillery, and riflemen, 
shall also be observed by the militia, in the exercise and discipline 
of the said corps respectively throughout the United States.-Sec. 1, 
May 12, 1820, chap. 97. · 

795. That the act entitled "An act more ell'ectually to provide 
for the national defense by establishing an uniform militia through
out the United States," approved May 8, 1792, and the several acts 
arnendatory thereof, be and they are hereby amended by striking 
out the word "white."-Sec. 6, March 2, 1867, chap. 145. 
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AR:\IS AND EQUIPMENTS. 

796. That the annual sum of two hundred thousand dollars be 
and the same hereby is appropriated for the purpose of providing 
arms and military equipments for the whole body of the militia of 
the United States, either by purchase or manufacture, by and on 
account of the United States.-Sec. 1, April 23, 1808, chap. 55. 

797. A 11 the arms procured in virtue of this act shall be transmit
ted to the several States composing this Union, and Territories thereof, 
to each State and Territory respectively in proportion to the number 
of the effective militia in each State and Territory, and by each State· 
and Territory to be distributed to the militia in such State and Terri
tory, under such rules and regulations as shall be by law prescribed 
by the legislature' of each State and Territory.-Sec. 3, ibid. 

798. The annual sum of two hundred thousand dollars, as ap
propriated for the purpose of providing arms and military equip
ment~ for the miHtia, either by purchase or manufacture, according 
to the act of the 23d of April, 1808, entitled "An act making pro
vision for arming and equipping the whole body of the militia of 
the United States," shall be paid, for each year respectively, out of 
any moneys in the treasury not otherwise appropriated.-Sec. 1, 
April 29, 1816, chap. 135. 

799. The sum appropriated, to be paid as aforesaid, shall be 
applied for the purpose, and according to the intention, specified in 
said act, without being liable, at any time, to he carried to the 
account of the surplus fund. And nothing in the act of the 3d of 
March, 1809, entitled "An act further to amend the several acts for· 
the establishment and regulation of the treasury, war, and navy 
departments," shall be construed to authorize the transferring of the· 
sum annually appropriated as aforesaid, or any portion thereof, to 
any other branch of expenditure.-Sec. 2, ibid. 

800. The annual distribution of arms to the several States, 
under the act approved April 23d, 1808, entitled "An act making 
provision for arming and equipping the whole body of the militia of 
the United States," shall be hereafter made according to the number 
of their Representatives and Senators in Congress respectively; 
and that arms be distributed to the Territories and the District of 
Columbia, in such quantities and under such regulations as the 
President, in his discretion, may prescribe. Provided, That the 
secretary of war shall first equalize, as far as practicable, the num· 
ber of arms heretofore distributed and now in possession of the 

22 
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several States, so that each State which has received less than its 
pro rata share shall receive a number sufficient to make an equal 
prn rata proportion for all tho States, according to tho present num
ber of their Representatives and Senators in Congress, respectively. 
-Sec. 7, March 3, 1855, chap. 169. 

CALLING OUT THE MILITIA. 

801. Whenever tho United States shall be invaded, or be in im
minent danger of invasion, from any foreign nation or Indian tribe, 
it shall be lawful for the President of the United States to call forth 
such number of the militia of the State or States, most convenient 
to the place of danger, or scene of action, as he may judge necessary 
to repel such invasion, and to issue bis orders, for that purpose, to 
such officer or officers of the militia as he shall think proper.8 And 
in case of an insurrection in any State, against the government 
thereof, it shall be lawful for the President of the United States, 
on application of the legislature of such State, or of the executive 
(when the legislature canuot be convened), to call forth such num
ber of the militia of any other State or States, as may be applied 
for, as he may judge sufficient to suppress such insurrection.-Sec. 1, 
February 28, 1795, chap. 36. 

802. Whenever by reason of unlawful obstrnctions, combina

8 The militiB mBy be Ct\lled out either by requisition upon, or orders to, the State 
executive, or by orders direct to nny subordinnte olficer of militi:i.-Story, Const., vol. 
ii.,* 1212; Iludso11 v. lffoore, 5 Wbenton, 16; nnd see note 11 d, Chup. i. Seo also 
Cbsp. xx vii., note 1, in reference to employment of the army. 

During the war of 1812-15, And among many other pretexts resorted to by some of 
the Stntes to embnrrnss the nntiorrnl government, it was claimed th11t a State executive 
couhl decide whether or not n e11ll for the militi:i was justified by tho existing circum
stances. In the case of l'Jarti>1 v. lfiott, howe,·er, the Supremo Court of the Unit~d 
Stntes hns silenced such pretensions. Judge Story in delivering opinion of the court in 

th11t c11se, snys: "Wo nre all of opinion th:it the nuthority to decide whether the exigency 
bas nrisen belongs exclusively to the President, and that his decision is conclusi\'e upon 
all other persons. 'Ve think that this construction neccssa.rily results from tbc nature 
of the power itself, and from the manifest. ohjcct contemplated by this net of Congress. 
Ile [the President] is necessarily constituted the judge of the exiii:cncy in tho first 
instnnce, nnd is houncl to net Bccording to his belief of the facts. If he does eo a.ct, 
and decides to call forth the militia., his orders fur this purpose are in strict confonmty 
with tho provisions of the law; nnd it would seem to follow, ns a ncccsmry cons?
q uenee, that ernry ad done by" subordinate officer, in obedience to such orders, is 
equnlly justifiable. The Jaw tloes not provide for nuy appeal from tho judgment ?f 
the President, or for any right in subordinnlo officers tu rHiew his decision, and JD 

effect defeat. it. WhenC\"cr a statute gh·es n discretionary power to any person, to be ~x
ercised by him upon his own opinion of certain facts, it is n sound rule of construction 
thnt the statute constitutes him the sole nnd exclusirn judge of the existence of those 
facts. When the President exercises nn authority confided to him by luw, the presuwp
tion is thnt it is exercised in purrnnnce of lnw. Every public officer is p_resumed to 
act in obedience tu his duty, until the eontrnry is shown; and, n fortiori, tlus prcsump· 
ti on ought to ho fal'Ornbly applied to the chief magistrate of the Union."-12 Wheato~, 
30-:J:J. See 14 Peters, 458, nncl 8 Wallace, 83; u.ud for further quotation Crow .Martm 
Y. Mutt, see .A.PPENDlX, ff 1082-1086. 



331 THE J!ILITIA. 

tions, or assemblages of persons, or rebellion against the authority 
of the government of the United States, it sh(l.ll become impracti
cable, in the judgment of the President of the United States, to en
force, by the ordinary course of judicial proceedings, the laws of 
the United States, within nny State or Territory of the United 
States, it shall be lawful for the President of the United States to 
call forth the militia of any or all the States of the Union, and to 
employ such parts of the land and naval forces of the United States 
as he may deem necessary, to enforce the faithful execution of the 
Jaws of the United States, or to suppress such rebellion in whatever 
State or 'l'erritory thereof the laws of the United States may be 
forcibly opposed, or the execution thereof forcibly obstructed.-Sec. 1, 
July 29, 1861, chap. 25. 

803. Whenever in the judgment of the President it may be 
necessary to use the military force hereby directed to be employed 
and called forth by him, the President shall forth with, by proclama
tion, command such insurgents to disperse and retire peaceably to 
their respective abodes, within a limited time.-Sec. 2, ibid. 

804. 'l'hat the militia so called into the service of the United 
States9 shall be subject to the same Rules and Articles of W a1· as the 
troops of the United States, and be continued in the service of the 
United States until dischar.~ed by proclamation of the President. 
Provided, That such continuance in service shall not extend beyond 
sixty days after the commencement of the next regular session of 
Congress, unless Congress shall expressly provide by law thereLr.10 

And provided further, That the militia so called into the service of 
the U nitcd Stales shall, during their time of service, be entitled to 
the same pay, rations, and allowances fo1· clothing as are 01· may 
be established by law for the army of the United States.-Sec. 3, 
ibid. 

9 It is argued thnt the phraseology of the first elnuse of this section exempts tho 
lnilitia from subjection to the llulcs and Articles of War except when callee! into •crvicc 
under the provisions of 'lf 802; but as the act of 1861 is amcndntor.v to tlrnt of 179j, 
and ns the first section{, 801) of the olt! law is excepted .from repealing clause of the 
last act (f 81-1), it is evident that Congress intended no such inconsistency. If it be 
a fact, howenr, that tho militia when called out to 1·epel inru•ion cannot, under tl:o 
acts of 1795 and ISGI, be subjected to lhe military code, t 11oy ma,v ne•·erthelese be •o 
subjected under tho terms of nrticlcs 60, 97, or 101 of that code. Sec Chap. xxii., f '{ 
62~. 627, nnd Chap. xxiii., f 68-!. 

The old In w cleclnred that the militia "empl''.'fed" in the service of the United States 
should be subject to the llules and Articles of \Var, and in the cnso of Jl01c.t"" v. ilfooi·s 

(5 Wheaton, 211) it was determined that the "cmploylllent" of tho militiii-lllnn did 
not begin till his arrival at the desi.,.riated rcndezrou• (see, 816). It seems how
ever that, under the law as it now str:'nds, the militia are •ubjectcd to national con
trol, under lllilitnry law, upon being called ;1110 service. llut see f 816. 

10 '.l'erm of service extended, not to exceed nine mouths: '{ 805. 

http:thereLr.10
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805. Whenever the President of the United States shall call 
forth the militia of the States, to be employed in the service of the 
United States, he may specify in his call the period for which such 
service will be required, not exceeding nine months; and the militia 
so called shall be mustered in and continue to serve for and durin"' 
the term so specified, unless sooner discharged by command of tu~ 
President. If, by reason of defects in existing laws, or in the ex
ecution of them, in the several States, or any of them, it shall be 
found necessary to provide for enrolling the militia and otherwise 
putting this act into execution, the President is authorized iu such 
cases to make all necessary rules and regulations ; and the enroll
ment of the militia shali in all cases include all able-bodied male 
citizens between the ages of eighteen and forty-five, and shall be ap
portioned among the States according to representative population.11 
-Sec. 1, July 17, 1862, chap. 201. 

806. "The militia, when so called into service, shall be organized 
in the mode prescribed by law for volunteers.11•-Sec. 2, ibid. 

807. All persons who have been or shall be hereafter enrolled iu 
the service of the United States under this act shall receive the pay 
and rations now allowed by law to soldiers according to their re· 
spective grades.-Sec. 15, ibid. 

808. Every officer, non-commissioned officer, or private of the 
militia, who shall fail to obey the orders of the President of the 
United States in any of the cases before recited, shall forfeit a sum 
not exceeding one year's pay, and not less than one month's pay, to 
be determined and adjudged by a co~rt-martial; and such officer 
shall be liable to be cashiered by a sentence of court-martial, and be 
incapacitated from holding a commission in the militia, for a term 
not exceeding twelve months, at the discretion of the court; and 
such non-commissioned officer and private shall be liable to im· 
prisonment by a like sentence, on failure of payment of the fines ad· 
judged against them, for one calendar month for every twenty·fil"e 
dollars of such fine.12-Sec. 4, July 29, 1861, chap. 25. 

11 Congress prescribed rules and regul(l,tions for enrolling and calling out the nati_onal 
forces, by acts of March 3, 1863 (chap. 75), and amendments thereto. See exemphons, 
, 782, aud note 2. . 

(a.) That is to my, according to executive constructi<in of this act, "the organiza
tion must be by batteries (1,Ud regiments, and the <ifficers of such batteries and regi
ments are to be appointed by the Sttttes; but the brigade, division, and army corps 
commanders are to bo appointed by the Presidcnt."-General-in-chief to the Gov
ernor of :Missouri, September 27, 1862. 

12 This is a. re-enactment of sec. 5, February 28, 1795, under which the Supreme 
Court has held that the general government, a.nd the St(ttes respectively,_ had ~o 11 e1ir: 
rent jurisdiction to punish such militia-men as failed to obey the Presidents call, 

http:population.11
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809. Courts-martial for the trial of militia shall be composed of 
militia officers only.ts-Sec. 5, ibid. 

810. All fines to be assessed as aforesaid shall be certified by 
the presiding officer of the court-martial, and shall be collected and 
paid over according to the provisions and in the manner prescribed 
by the 7th and 8th sections of the act of February 28, 1795, to which 
this is an amendment.1'-Sec. 6, July 29, 1861, chap. 25. 

811. All fines to be assessed, as aforesaid, shall be certified by 
the presiding officer of the court-martial before whom the same shall 
be assessed, to the marshal of the district in which the delinquent 
shall reside, or to. one of his deputies, and also to the supervisor of 
the revenue of the same district, who shall record the said certificate 
in a book to be kept for that purpose. The said marshal, or his 
deputy, shall forthwith proceed to levy the said fines, with costs, by 
distress and sale of the goods and chattels of the delinquent; which 
costs, and the manner of proceeding, with respect to the sale of the 
goods distrained, shall be agreeable to the laws of the State in which 
the same shall be, in other cases of distress. And where any non
commissioned officer or private shall he arljndged to suffer imprison
ment, there being no goods or chattels to be found, whereof to levy 
the said fines, the marshal of the district, or his depnty, may commit 
such delinquent to gaol, during the term for which he shall be so 
adjudged to imprisonment, or until the fine shall be paid, in the same 
manner as other persons condemned to fine and imprisonment at the 
suit of the United States may be committed.-Sec. 7, February 28,. 
1795, chap. 36. 

812. The marshals and their deputies shall pay all such fines by 

that courts-martiitl convened for that purpose derived authority from the act under 
consideration, and not from the Articles of War, and that as no provision was made 
for the constitution of .such courts, the usages of military service should obtain in 
reference thereto; that authority of such tribunals did not expire with determination 
of exigency under which militia had been callecl out; and that there was no law re
quiring that sentence of such court should be approved by higher authority; but, 
after the militia had entered the service of the United States, the authority, over it, 
of the general government, became exclusive: "over the national militia the State 
governments never had, or could have, jurisdiction. None such is conferred by the 
Constitution of the United States; consequeutly, none such can exist."-Courts
martial for the trial of its members must then be constituted under the Articles of 
War.-Houston v. 1lloore, 5 Wheaton, 16-31; and Jlart-i>• v. Jlott, 12 Wheaton, 34-38. 
See , 809. 

l\Iilitia-men, duly drafted, may be forced to the rendezvous and into military sub
jection.-1\IcCall's case, 5 Philadelphia, 259. See also note 9. . . . 

13 The term " militia officers" deemed synonymous, so far as orgamzation ?f ?ourt.s
ma.rtial is concern eel, with volunteer officers. Regular officers holding comm1ss1ons 1n 
the volunteer service may be detailed on genernl courts-martial for trial of volun
teers.-Judge-advocate-general on 9ith Article of War. 

H See, , 811, 812. 
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them levied, to the supervisor of the revenue in the district in which 
they are collected, within two months after they shall hitve received 
the same, deducting therefrom five per cent. as a compensation for 
their trouble; and, in case of failure, the same shall be recoverable 
by action of debt or information, in itny court of the United States, 
of the district in which such fines shall be levied, having cognizance 
thereof, to be sued for, prosecuted, ancl recovered, in the name of the 
supervisor of the district, with Interest and costs.-Sec. 8, ibid. 

813. The marshals of the several districts of the United States 
and their deputies shall have the same powers in executing the laws 
of the United States as sheriffs and their deputjes in the several 
States have, by law, in executing the laws of the respective States. 
-Sec. 7, July 29, 1861, chap. 25. 

814. Secs. 2, 3, and 4 of the act entitled "An act to provide for 
calling forth the militia to execute the laws of the Union, suppress 
insurrnctions, and repel invasions, and to repeal the act now in force 
for those purposes," approved February 28, 1795, and so much of 
the residue of said act and of all other acts as conflict with this act, 
are hereby repealed.-Sec. 8, ibid. 

815. That the expenses incurred, or to be incurred, by marching 
the militia of any State or Territory of the United States to their 
places of rendezvous, in pursuance of a requisition of the President 
of the United States, or which shall have been, or may be, incurred 
in cases of calls made by the authority of any State or Territory, 
which shall have been, or may be, approved by him, shall be adjusted 
and paid in like manner as the expenses incurred after their arrival 
at such places of rendezvous, on the requisition of the President of 
the United States. Provided, That nothing herein contained shall 
be considered as authorizing any species,of expenclitnre, previous to 
arriving at the place of rendezvous, which is not provided by exist
ing laws to be paid for after their arri ml at such place of rendezvous. 
-April 10, 1818, chap. 84. 

816. Whenever tbe militia shall be called into the actual service 
of the United States, their pay shall be deemed to commence from 
the day of their appearing at the places of battalion, regimental, or 
brigade rendezvous.-Sec. 3, January 2, 1795, chap. 9. 

817. The officers, non-commissioned officers, musicians, artificers, 
and privates of volunteer and militia corps, who have been in the 
Hervice of the United States at any time since the 1st day of Novem
ber, in the year of our Lord 1835, or may hereafter be in the. service 
of the United States, shall be entitled to and receive the same 
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monthly pay, rations, clothing, or money in lieu thereof, and forage, 
and be furnished with the same camp equipage, including knnpsacks, 
as are or may be provided by law for the officers, musicians, artifi
cers, and privates of the infantry of the army of the United States. 1~ 

-Sec. 1, March 19, 1836, chap. 44. 
818. That the officers of all mounted companies who have been 

in, or may hereafter be in, the service of the United States, shall each 
be entitled to re~eive forage, or money in lieu thereof, for two horses, 
when they actually keep private servants, and for one horse when 
without private servants, and that forty cents per day be allowed 
for the use and risk of each horse, except horses killed in battle or 
dying of wounds received in battle.1

Sa That each non-commissioned 
officer, musician, artificer, and private of all mounted companies shall 
be entitled to receive forage in kind for one horse, with forty cents 
per day for the use and risk thereof, except horses killed in battle, 
or dying of wounds received in battle, and twenty-five cents per day 
in lieu of forage and subsistence, when the same shall be furnished 
by himself, or twelve and a half cents per day for either, as the case 
may be.-Sec. 2, ibid. 

819. The officers, non-commissioned officers, musicians, artificers, 
and privates shall be entitled to one day's pay, subsistence, and 
other allowances, for every twenty miles' travel from their places of 
residence to the place of general rendezvous, and from the place of 
discharge back to their residence. 16-Sec. 3, ibid. 

820. When any officer, non-commissioned officer, artificer, or 
private of said militia or volunteer corps, who shall die in the 
service of the United States, or returning to his place of residence 
after being mustered out of the service, or at any time in consequence 
of wounds received in service, and shall leave n. widow, or if no 
widow, a child or children under sixteen years of age, such widow, 
or if no widow, such child or children, shall be entitled to receive 
half the monthly pay to which the deceased was entitled, at the time 
of bis death, for and during the term of five yea.rs; and in case of 
the death or intermarriage of such widow before the expiration of five 
years, the half-pay for the remainder of the time shall go to the child 
or children of said decedent. Provided always, That the secretary 
of war shall adopt such forms of evidence, in applications under this 

l5 This section, in so fnr ns it prescribes the pay, rations, o.nd clothing of the militia, 
is supplied by the act of 1861. See~ 804. 

(a.) This does not include regimental oflicers.-3 Opinions, 566. 
19 And see ~ 821. 
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act, as the President of the United States may prescribe.-Sec. 5, 
March 19, 1836, chap. 44. 

821. The non-commissioned officers, musicians, and privates of 
volunteers and militia, when called into the service of the United 
States, shall be entitled to receive fifty cents in lieu of subsistence, 
and twenty-five cents in lieu of forage for such as are mounted, for 
every twenty miles, by the most direct route, from the period of 
leaving their homes to the place of general rendezvous, and from 
the place of discharge back to their homes.17-Sec. 10, June 18, 1846, 
chap. 29. 

822. When volunteers or militia are called into the service of the 
United States in such numbers that the officers of the quartermaster, 
commissary, and medical departments, authorized by law, be not 
sufficient to provide for supplying, quartering, transporting, and fur
nishing them with the requisite medical attendance, it shall be lawful 
for the President to appoint, with the advice and consent of the 
Senate, as many additional officers of said departments as the service 
may require, not exceeding one quartermaster and one commissary 
for each brigade with the rank of major, and one assistant quarter
master with the rank of captain, one assistant commissary with the 
rank of captain, one surgeon and one assistant surgeon for each 
regiment; the said quartermasters and commissaries, assistant quar
termasters and assistant commissaries, to give bonds with good and 
sufficient sureties for the faithful performance of their duties; and 
they and the said surgeons and assistant surgeons to perform such 
duties as the President shall direct. Provided, That the said officers 
shall be allowed the same pay and emoluments as are now allowed 
to officers of the same descriptions and grades in those departments, 
respectively; that they be subject to the Rules and .Articles of War; 
and continue in service only so long as their services shall be required 
in connection with the militia and volunteers.18-Sec. 5, ibid. 

17 See also , SI 9. 
Is A note to this section in Callan's "Military Laws" says: "this is very like a general 

enactment, but was regarded as temporary." In Brigbtly's Digest, however, this 
sect.ion (, 822) is cited as in force as late as 1857. It has never been repealed in ex
pre>" terms, nor, so far as the compiler can ascertain, has it ever been abrogated or 
supplied by inconsistent legislation. Other sections of the same act, not more general 
in their terms, have been regarded as permanent provisions (see~, 199, 403, 533); 
and this section is not less general in its terms than the act providing additional officers 
for the payment of the same class of troops under like conditions (see, 311), and of 
which use was made during the late rebellion. But see,, 783, 78~; and the Co!!· 
llTITUTION OF THE UNITED STATES (Chap. i.), Art. I., sec. 8, clause 15. 

In the act of July 22, 1861, and the acts supplementary thereto, such provisi?n was 
made for the organization of the volunteer forces, thereby called into service, as 
obviated the calling into requisition of the act of 1846. 



CHAPTER XXVI. 

INDIANS. 

830. THAT all that part of the United States west of the .Mis_, 
s1ss1ppi, and not within the States of l\Iissouri and Louisiana, or 
the Territory of Arkansas, and also that part of the United States 
east of the .Mississippi River, and not within any State to which 
the Indian title has not been extinguished, for the purpose of this 
act, be taken and deemed to be the Indian country.1-Sec. 1, June 
30, 1834, chap. 161. 

831. No person shall be permitted to trade with any of the 
Indians (in the Indian country)2 without a license therefor from a 
superintendent of Indian affairs, or Indian agent, or sub-agent, 
which license shall be issued for a term not exceeding two years 
for the tribes east of the .Mississippi, and not exceeding three years 
for the tribes west of that river. And the person applying for such 
license shall give bond in a penal sum not exceeding five thousand 
dollars, with one or more sureties, to be approved by the person 
issuing the same, conditioned that such person will faithfully ob
serve all the laws and regulations made for the government of trade 
and intercourse with the Indian tribes, and in no respect violate 
the same. And the superintendent of the district shall have power 

1 Only such legislation in reference to trade and intercourse with the Indian tribes 
as is important to the military officers who may be called upon to enforce the Indian 
policy of the government appears in this compilation. 

By sec. 13, June 30, 18:>4 (chap. 162), it was provided that an army officer should 
be present at, and certify to, all distributions of annuities. That provision may have 
~ecome inoperative upon transfer of Indian affairs to the interior department; but 
1t exists in some of the Indian treaties, and in special eases has been re.enacted. 

Under sec. 4 of the same act "it shall be competent for the President to require 
any military officer of the United States to execute the duties of Indian agents," 
But under the act of July 5, 1838 (~ 928), these detail~ are conditional, and they are 
perhaps prohibited by the act of July 15, 1870: see, 563. 

2 The laws regulating trade and intercourse with the Indian tribes, in so far as they 
are applicable, are extended over the Indian tribes in OREGOY, by act of June 5, 1850; 
a.nd over those in NEW llIEx1co and UTAH, by act of February 27, 1851. The exten
sion .of these laws over Oregon, New Mexico, and Utah, undoubtedly renders them 
applicable to the Territories of Amzo:-r.1., IDAHO, and WASHl'<GTOY. These l.aws have 
not been extended to ALASKA; but under the act of July 27, 1868, the President has 
"power to restrict and regulate or to prohibit the importation and use of fire-arms, 
ammunition, and distilled spirits into and within the said Territory." 

( 831) 
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to revoke and cancel tlie same, whenever the person licensed shall, 
in. his opinion, have transgressed any of the laws or regulations 
provided for the government of trade and intercourse with the In
dian tribes, or that it would be improper to permit him to remain in 
the Indian country. And no trade with the said tribes shall be 
carried on within their boundary, except at. certain suitable and 
convenient places, to be designated, from time to time, by the 
superintendents, agents, and- sub-agents, and to be inserted in the 
license. And it shall be the duty of the persons granting or revok
ing such licenses forthwith to report the same to the cominissioner 
of Indian affairs, for his approval or disapproval.-Sec. 2, ibid. 

832. Any superintendent or agent may refuse an application for 
a license to trade,3 if he is satisfied that th~ applicant is a person of 
bad character, or that it would be improper to permit him to reside 
in the Indian country, or if a license previously granted to such 
applicant has been revoked, or a forfeiture of his bond decreed. 
But an appeal may be had from the agent or the superintendent to 
the commissioner of Indian affairs; and the President of the United 
States shall be authorized, whenever in his opinion the public 
interest may require the same, to prohibit the introduction of goods, 
or of any particular article, into country belonging to any Indian 
tribe, and to direct all licenses to trade with such tribe to be re
voked, and all applications therefor to be rejected; and no trader to 
any other tribe shall, so long as such prohibition may continue, 
trade with any Indians of or for the tribe against which such pro
hibition is issued.-Sec. 3, ibid. 

833. Any person other than an Indian who shall attempt to 
reside in the Indian country as a trader, or to introduce goods, or 
to trade therein without such license, shall forfeit all merchandise 
offered for sale to the Indians, or found in his possession, and shall 
moreover forfeit and pay the.sum of five hundred dollars.-Sec. 4, 
ibid. 

834. No license to trade with the Indians shall be granted to 
any persons except citizens of the United States. Prot,ided, That 
the President shall be authorized to allow the employment of foreign 
boatmen and interpreters, under such regulations as he may pre
scribe.-Sec. 5, June 30, 1834, chap. 161. 

835. If a foreigner shall go into the Indian country without a 
passport from the war department, the ~uperintendent, agent, or 

a See 'j 863 for further legislation in reference to tru.der1. 
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sub-agent of Indian affairs, or from the officer of the United States 
commanding the nearest military post on the frontiers, or shall 
remain intentionally therein after the expirati~n of such passport, 
he shall forfeit and pay the sum of one thousand dollars; and such 
passport shall express the object of such person, the time he is 
allowed to remain, and the route he is to travel.-Sec. 61 ibid. 

836. If any person other than an Indian shall, within the Indian 
country, purchase or receive of any Indian, in the way of barter, 
trade, or pledge, a gun, trap, or other article commonly used in 
hunting, any instrument of husbandry or cooking utensils of the 
kind commonly obtained by the Indians in their: intercourse with 
the wbite people, or any other article of clothing, except skins or 
furs, he shall forfeit and pay the sum of fift..y dollars.-Sec. 7, 
ibid. 

837. If any person other than an Indian shall, within the limits 
of any tribe with whom the United States shall have existing 
treaties, hunt, or trap, or take and destroy, any peltries or game, 
except for subsistence, in the Indian country, such person shall 
forfeit the sum of five hundred dollars, and forfeit all the traps, 
guns, and ammunition in his possession, used or procured to be 
used for that purpose, and peltries so taken.-Sec. 8, ibid. 

838. If any person shall drive or otherwise convey any stock of 
horses, mules, or cattle, to range and feed on any land belonging to 
any Indian or Indian tribe, without the consent of such tribe, such 
person shall forfeit the sum of one dollar for each animal of such 
stock.-Sec. 9, i"bid. 

839. The superintendent of Indian affairs and Indian agents and 
sub-agents shall have authority to remove from the Indian country 
all persons found therein contrary to law; and the President of the 
United States is authorized to direct the military force to be em
ployed in such removal.'-Sec. I 0, i"bi_d. 

840. If any person shall make a settlement on any lands belong
ing, secured, or granted by treaty with the United States to any 
Indian tribe, or shall survey or shall attempt to survey such lands, 

'The commissioner of Indian affairs, with the approval of the secretary of the in· 
terior, is "to remo\•e from any tribal reservation any person found therein without 
authority of law, or whose presence within the limits of the reservation may, in hi~ 
judgment, he detrimental to the peace and welfare of the Indians; and to employ for 
the purpose such force as may be necessary to enable the agent to effect the removal 
of such person or persons."-Sec. 2, June 12, 18581 cha.p. 
If~ny person who hns been removed under this (10th) section "shall thereafter, ~t 

any time, return or be found within the Indian territory, such offender shall forfeit 
and pay the sum of one thousand dollars."-Sec. 2, Aug. 18, 1856, chap. 
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or designate any of the boundaries by marking trees, or otherwise, 
such offender shall forfeit and pay the sum of one thousand dollars. 
And it shall, moreover, be lawful for the President of the United 
States to take such measures, and to employ such military force, as 
he may judge necessary to remove from the lands as aforesaid any 
such person as aforesaid.5-Sec. 11, ibid. 

841. No purchase, grant, lease, or other conveyance of lands, or 
of any title or claim thereto, from any Indian nation or tribe of 
Indians, shall be of any validity in law or equity, unless the same 
be made by treaty or convention entered into pursuant to the Con
stitution. And i( any person, not employed under the authority of 
the United States, shall attempt to negotiate such treaty or conven
tion, directly or indirectly, to treat with any such nation or tribe of 
Indians, for the title or purchase of any lands by them held or 
claimed, such person shall forfeit and pay one thousand dollars. 
Provided nevertheless, That it shall be lawful for the agent or 
agents of any State who may be present at any treaty held with 
Indians under the authority of the United States, in the presence 
and with the approbation of the commissioner or commissioners 
of the United States appointed to hold the same, to propose to, and 
adjust with the Indians, the compensation to be made for their claim 
to lands within such State which shall be extinguished by treaty.
Sec. 12, June 30, 1834, chap. 161. 

842. If any citizen or other person residing within the United 
States or the territory thereof shall send any talk, speech, message, 
or letter to any Indian nation, tribe, chief, or individual, with an 
intent to produce a contravention or infraction of any treaty or 
other law of the United States, or to disturb the peace and tran
quillity of the United States, he shall forfeit and pay the sum of two 
thousand dollars.-Sec. 13, ibid. 

843. If any citizen or other person shall carry or deliver any 
such talk, message, speech, or letter, to or from any Indian nation, 
tribe, chief, or individual, from or to any person or persons whatso
ever, residing within the United States, or from or to any subject, 
citizen, or agent of any foreign power or state, knowing the con

5 Where lands are secured to the Indians by treaty, against occupation by the 
whites, the military commanders shall keep intruders off, by military force, if neces
sary, until such time as Indian title is extinguished, or lands are opened by Congress 
for settlement."-G. 0. No. 72, A.-G. O., 1870. . 

Under the act of May 28, 1830, the President half authority to establish Indi~n 
reservations, and to protect the Indians thereupon "against all interruption or dis
turbance from any other tribe or nation of Indians, or from any other person or per
sons whatever." 
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tents thereof, he shall forfeit and pay the sum of one thousand 
dollars.-Sec. 14, ibid. 

844. If any citizen or other person, residing or living among 
the Indians, or elsew here within the territory of the United States, 
shall carry on a correspondence, by letter or otherwise, with any 
foreign nation or power, with an intent to induce such foreign 
nation or power to excite any Indian nation, tribe, chief, or indi
vidual to war against the United States, or to the violation of any 
existing treaty, or in case any citizen or other person shall alienate, 
or attempt to alienate, the confidence of any Indian or Indians from 
the government of the United States, he shall forfeit the sum of 
one thousand dollars.-Sec. 15, ibid. 

845. That where, in the commission, by a white person, of any 
crime, offense, or misdemeanor, within the Indian country, the 
property of any friendly Indian is taken,6 injured, or destroyed, and 
a conviction is had for such crime, offense, or misdemeanor, the 
person so convicted shall be sentenced to pay to such friendly 
Indian to whom the property may belong, or whose person may be 
injured, a sum equal to twice the just value of the property so 
taken, injured, or destroyed. And if such offender shall be unable 
to pay a sum at least equal to the just value or amount, whatever 
such payment shall fall short of the same shall be paid out of the 
treasury of the United States. Provided, That no such Indian shall 
be entitled to any payment out of the treasury of the United States, 
for any such property, if he, or any of the nation to which he 
belongs, shall have sought private revenge, or attempted to obtain 
satisfaction by any force or violence. And provided also, That if 
such offender cannot be apprehended and brought to trial, the 
amount of such property shall be paid out of the treasury, as afore
said.-Sec. 16, June 30, 1834, chap. 161. 

846. That if any Indian or Indians, belonging to any tribe in 
amity with the United States, shall, within the Indian country, take 
or destroy the property of any person lawfully within such country, 
or shall pass from the Indian country into any State or Territory 
inhabited by citizens of the United States, and there take, steal, or 
destroy any horse, horses, or other property, belonging to any 
citizen or inhabitant of the United States, such citizen or inhabitant, 

6 An officer in command of an army in the field, in the Indian country,_ may _law
f~lly arrest a person who has induced friendly Indians to steal cattle ~or him, '!1th a. 
view to turn them over to the government under a contract to furmsh supphes.
llolmea v. Sheridan, 4 Wes tern Jurist, 339. 
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bis representative, attorney, or agent, may make application to the 
proper superintendent, agent, or sub-agent, who, upon being furnished 
with the necessary documents and proofs, shall, under the direction 
of the President, make application to the nation or tribe to which 
said Indian or Indians shall belong, for satisfaction; and if such 
nation 01· tribe shall neglect or refuse to make satisfaction, in a 
reasonable time, not exceeding twelve months, it shall be the duty 
of such superintendent, agent, or sub-agent, to make return of bis 
doings to the commissioner of Indian affairs, that such further steps 
may be taken as shall be proper, in the opinion of the President, to 
obtain satisfaction for the injury; and in the mean time, in respect 
to the property so taken, stolen, or destroyed, the United States 
guarantee to the party so injured an eventual indemnification.T Pro
vided, That if such injured party, his representative, attorney, or 
agent, shall, in any way, violate any of the provisions of this act, 
by seeking or attempting to obtain private satisfaction or revenge, 
he shall forfeit all claim upon the United States for such indemnifi
cation. .And provided also, That unless such claim shall be pre
sented within three years after the commission of the injury, the 
same shall be barred. And if the nation or tribe to which such 
Indian may belong receive an annuity from the United States, such 
claim shall, at the next payment of the annuity, be deducted there
from, and paid to the party injured; and, if no annuity is payable 
to such nation or tribe, then the amount of the claim shall be paid 
from the treasury of the United States. Provided, That nothing 
herein contained shall prevent the legal apprehension and punish
ment of any Indians haYing so otrended.-Sec. 17, ibid. 

847. That so much of the act entitled "An act to regulate trade 
and intercourse with the Indian tribes, and to preserve peace on the 
frontiers," approved June 30, 1834, as provides that the United 
States shall make indemnification out of the treasury for property 
t~ken or destroyed, in certain cases, by Indians trespassing on white 
men, as described in the said act, be and the same is hereby re
pealed.8 Provided however, That nothing herein contained shall be 
so construed as to impair or destroy the obligation of the Indians 
to make indemnification out of the annuities as prescribed in said 
nct.-Sec. 8, l~eb. 28, 1859, chap. 66. 

848. No funds belonging to any Indian tribe with which treaty 

T Sec modification of indemnificntion clause in,. 847. 
a This section refers to preceding paragraph. 
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relations exist shall be applied in any manner not authorized by such 
treaty, or by express provisions of law, nor shall' money appropriated 
to execute a treaty be transferred or applied to any other purpose, 
unless expressly authorized by law.-Sec. 2, July 26, 1866, chap. 266. 

849. 'l'hat the superintendents, agents, and sub-agents, within 
their respecti\·e districts, be and are hereby authorized and em
powered to take depositions of witnesses touching any depredations 
within the purview of the two preceding sections [if if 845, 846] of 
this act, and to administer an oath to the deponents.-Sec. 18, June 
30, 1834, chap. 161. 

850. It shall be the duty of the superintendents, agents, and 
sub-agents to endeavor to procure the arrest and trial of all Indians 
accused of committing any crime, offense, or misdemeanor, and all 
other persons who may have committed crimes or offenses within 
any State or Tenitory, and have fled into the Indian country, either 
by denrnnding the same of the chiefs of the proper tribe, or by such 
other means as the President may authorize; and the President 
may direct the military force of the United States to be employed in 
the apprehension of such Indians, and also in preventing or terminat
ing hostilities between any of the Indian tribes.9-Sec. 19, ibid. 

851. If any person shall sell, exchange, give, barter, or dispose 

8 EirPLOYMENT OF THE MILITARY.-" Thero being differences of opinion how far the 
authority of this department extended in its efforts to protect and preserve the In
dians, and it being essential that harmony of action· upon this subject should exist 
between tho civil and military authorities, you are hereby advised that it is the wish 
and policy of the government to localize all the Indians upon reservations, to be 
selected either by themselves or for them by the authorized agents of the go\'ernmcnt. 
When so located, every assistance practicable, tiuthorized by lnw, will be giren to 
advance ti.em in agricultural pursuits and arts of civilized life. Most of the Indians 
have agreed to locate in permanent abodes upon reservations. It is your duty, and 
you nre hereby required, to protect, in all their legal rights, to the extent of your 
powers, all Indians within your jurisdiction who nre, anti remain, so located, or who 
may hereafter come in and locate. Indians who fail or refuse to come in and locnto 
in permanent abodes upon reservations, will be subject wholly to the control and 
supervision of the military authorities, who, as circumstances may justify, will, st 
their discretion, treat them as friendly or hostile." 

"It is proper thnt you should at once notify the Indians of this determination of 
tho go1·er11ment, so thnt those who arc friendly mny not leave their re~errntions, and 
subject themselns to the suspicion and supervision of the 1nilitnry authorities. Caro 
should also be taken to inform Indians claiming to be friendly, that they must not 
l'iolate the Jnws of the United Stn.tes by nets of murder, theft, or robbery, thnt for 
•ucb crimes the tribe will be held responsible, and their annuities will be withheld 
nntil the offenders are delivered np by them to be properly punished." . 

."Application for the uso of the militnry ngninst nnlnwful members of any friendly 
tnbe will not be made unless tho determination to commit outrage be too strong, an<l 
the combination too "rent for you to subdue with the menns at your command." 

"Presents of good; or provisions will not be gil·en by the superintendents or ngen.ts 
to roving Ind inns, or Indians in hostility to the government; but when they come Ill 
and locate upon rescrrntions, with a l'iew of becoming friend.ly to the go~ernme?t 
and cultivating the arts and habits of civilized life, every assistance practicable m 

http:friend.ly
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of any spirituous liquor or wine to any Indian under the charge of 
any Indian superintendent or Indian agent appointed by the United 
States, or shall introduce or attempt to introduce any spirituous 
liquor or wine into the Indian country, such person, on conviction 
thereof before the proper district or circuit court of the United 
States, shall be imprisoned for a period not exceeding two years, 
and shall be fined not more than three hundred dollars. Provided 
however, That it shall be a sufficient defense to any charge of intro
ducing or attempting to introduce liquor into the Indian country if 
it be proved to be done by order of the war department, or of any 
officer duly authorized thereto by the war department. 10 And if any 
superintendent of Indian affairs, Indian agent or sub-agent, or com
manding officer of a military post, has reason to suspect or is in
formed that any white person or Indian is about to introduce or has 
introduced any spirituous liquor or wine into the Indian country, in 
violation of the provisions of this section, it shall be lawful for such 
superintendent, agent, sub-agent, or commanding officer, to cause 
the boats, stores, packages, wagons, sleds, and places of deposit of 
such person to be searched; and if any such liquor is found therein, 
the same, together with the boats, teams, wagons, and sleds used in 
conveying the same, and also the goods, packages, and peltries of 
such person, shall be seized and delivered to the proper officer, and 

the w1ty of clothing, provisions, and agricultuml implements will be given to them." 
-Circular Letter, June 12, 1869, from Commissioner of Indian affairs. 

"Inasmuch as the military authorities, under the construction given to circular 
letter of this office to superintendents and agents, dated the 12th of June, 1869, nre 
unwilling to pursue and arrest criminal and predatory Indians when within. the 
Indian Territory, and to recover f.rom them •tolen property nnd captins taken rnto 
said Territory, it has been deemed advisable and expedient that the circular letter 
in question shall be so far modified as to permit hereafter, nnd until it slrnll be deemeJ. 
necessary to direct otherwise, the military to enter into the Indinn Territory and upon 
the reservations therein at all times for these purposes. I am advised by the secre.tary 
of the interior to so inform your department, and to suggest ·tbftt on such occaswns 
the military take with them, when practicable, an Indian agent or superintendent to 
witness the proceedings." 

"In accordance with this determination, all superintendents and agents, affected by 
the modification indicated of the circular Jetter referred to, will be duly notified there· 
of, and instructed to act in harmony with the military in the premises.''-Indian Com
missioner to Secretary of War, June 21, 1871. .. 

10 Nothing in this section "shall be construed to extend to nny Indian ~omn~1ttrng 
snid offenses in the Indian country, or to any Indian committing a11y oj)ense lll the 
Indian country, who has been punished by the local laws of the tribe, or in any ca!e 
where, by treaty stipulations, the exclusive jurisdiction over such offenses m~y now. or 
hereafter be secured to said Indi1tn tribes, respectively; and anythinµ; in said act '.0 • 

consistent with this act be and the same is hereby repealed.''-Sec. 3, l\larch 27, 1So4f 
chap. 26. Under this section it is pena.l to sell liquors to an Indian, under cb~rge 0 

an Indian aooent, though within the limits of a State.- United State• v. Holliday, 3 
Wallace, 407~ If spirits be found among the goods of a trader, in the I~dian country, 
it is prima facie evidence of a violation of the act of Congress.-America11 Fur Com· 
pa11y v. United State•, 2 Peters, 358. 

http:department.10


345 INDI.ANS. 

shall be proceeded against by libel in the proper court, and forfeited, 
one half to the informer and the other half to tb'e use of the United 
States ; and if such person be a trader, his license shall be revoked 
and bis bond put in suit. And it shall, moreover, be the duty of any 
person in the service of the United States, or for any Indian, to 
take and destroy any ardent spirits or wine found in the Indian 
country, except such as may be introduced therein by the war de
partment.10·- And in all cases arising under this act Indians shall 
be competent witnesses.-Scc. 20, as amended by act of J\Iarch 15, 
1864, chap. 33. 

852. If any person whatever shall, within the limits of the Indian 
country, set up or continue any distillery for manufacturing ardent 
spirits, be shall forfeit and pay a penalty of one thousand dollars;. 
and it shail be the duty of the superintendent of Indian affairs, In
dian agent, or sub-agent, within the limits of whose agency it shall 
be set up or continued, forth with to destroy and break up the same;. 
and it shall be lawful to employ the military force of the United 
States in executing that duty.-Sec. 21, June 30, 1834, chap. 161. 

853. In all trials about the right of property in which an Indian 
may be a party on one side, and a white person on the other, tbe
burden of proof shall rest upon the white person, whenever the In
dian shall make out a presumption of title in himself from the fact 
of previous possession or owncrsbip.-Sec. 22, ibid. 

854. It shall be lawful for the military force of the United States 
to be employed in such manner and under such regulations as the 
President may direct, in the apprehension of every person who shall 
or may be found in the Indian country, in violation of any of the 
provisions of this act, and him immediately to convey from said In
dian country, in the nearei:;t convenient and safe route to the civil 
authority of the Territory or judicial dist1·ict in which said persons 
shall be found, to be proceeded against in due course of law; and 
also, in the examination and seizure of stores, packages, and boats, 
authorized by the 20th section of this act, and in preventing the in
troduction of persons and property into the Indian country contrary 
to law; which persons and prnperty shall be proceeded against ac
cording to law. Provided, That no person apprehended by military 
force as aforesaid shall Le dctaiuecl longer than five days after the 
arrest and before removal.11 .And all officers and soldiers who may 

(a.) For disposition of persons arrested under this section see~ 85J. 
11 "Persons apprehended by the military for unlawful traffic with the Indian,, nnd 

also the property taken with them, should be placed in the custody of the marshal of 
23 

http:removal.11
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have any such person or persons in custody shall treat them with 
all the humanity which the circumstances will possibly permit; and 
every officer or soldier who shall be guilty of maltreating any such 
person while in custody shall suffer such punishment as a court. 
martial shall direct.-Sec. 23, ibid. 

855. So much of the laws of the United States as provides for 
the punishments of crimes committed within any place withiu the 
sole and exclusive jurisdiction of the United States shall be in force 
in the Indian country.12 Provi'ded, The same shall not extend to 
crimes committed by one Indian against the person or property of 
another Indian.-Sec. 25, ibid. 

856. If any person who shall be charged with a violation of any 
of the provisions or regulations of this act shall be found within any 
of the United States, or either of the 'l'erritories, such offenders may 
be there apprehended, and transported to the Territory or judicial 
district having jurisdiction of the same.-Sec. 26, ibid. 

857. .A.ll penalties which shall accrue under this act shall be sued 
for and recovered in an action of debt, in the name of the United 
States, before any court having jurisdiction of the same (in any 
State or Territory in which the defendant shall be arrested or found), 
the one half to the use of the informer, and the other half to the use 
of the United States, except when the prosecution shall be first insti· 
tuted on behalf of the United States, in which case the whole shall 
be to their use.-Sec. 21, ibid. 

858. When goods or other property shall be seized for any vio
lation of this act, it shall be lawful for the person prosecuting on 
behalf of the United States to proceed against such goods, or other 
property, in the manner directed to be observed in the case of goods, 
wares, or merchandise brought into the United States in violation of 
the revenue laws.-Sec. 28, ibid. 

859. .A.ny white person who shall hereafter set fire, or attempt tO 
set fire, to any house, outhouse, cabin, stable, or other building in 

the Territory or judicial district in which the capture occurred, whereupqn it will be 
the duty of the United Stntes attorney to institute proceedings for the recorery of the 
penalty and for the forfeiture of the property, under the statutory provisions already 
~ited." . 

"Where the party npprehen ded has not only been engnged in unlawful traffic with 
the Indians, but in violating the articles of war (e. !J· relieving the enemy with am
munition, etc.), he may be tried and punished by court-martial, or be turned over to 
the cidl authorities to be proceeded against as above mentioned."-Attorney-general, 
.July 19, 1871. See also~ 733, and note. . 

"Nothing in this section, however, is to bo construed as extending to the Ind~"n 
.country any of the laws enacted for the District of Columbia. See sec. 3, March '' 
1854. 

http:country.12
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said Indian country, to whomsoever belonging; and any Indian 
who shall set fire to any house, outhouse, cabin, stable, or other 
building in said Indian country, belonging to or in lawful possession 
of a white person, in whole or in part, and whether the same be 
consumed or not; shall be deemed guilty of a felony, and shall be 
punished by confinement and imprisonment, with hard labor, for not 
more than twenty-one nor less than two years.-Sec. 4, l\larcb 27, 
1854, chap. 26. 

860. Any white person who shall make an assault upon an 
Indian or other person, or any Indian who shall make an assault 
upon a white person, within said Indian country, with a gun, rifle, 
sword, pistol, knife, or any other deadly weapon, with intent to kill 
or maim the person so assaulted, shall be deemed guilty of a felony, 
and shall, on conviction, be punished with confinement and imprison
ment, with hard labor, for not more than five years nor less than one 
year.-Sec. 5, ibid. 

861. Any person who may drive or remove, except as hereinafter 
provided, any cattle, horses, or other stock from the Indian Territory 
for the purposes of trade or commerce, shall be guilty of a felony, 
and on conviction be punished by fine not exceeding five thousand 
dollars, or by imprisonment not exceeding three years, or by both 
such fine and imprisonment.-Sec. 81 l\larch 3, 1865, chap. 127. 

862. .That the agent of each tribe of Indians, lawfully residing 
in the s~id Indian Territory, be and he is hereby authorized to sell 
for the benefit of said Indians any cattle, horses, or other live stock 
belonging to said Indians, and not required for their use and subsist
ence, under such regulations as shall be established by the secretary 
of the interior. Provided, That nothing in this and the preceding 
section shall interfere with the execution of any order lawfully issued 
by the secretary of war, connected with the movement or subsistence 
of the troops of the United States.-Sec. 9, ibid. 

863. Any loyal person, a citizen of the United States, of good 
moral character, shall be permitted to trade with any Indian tribe 
upon giving bond to the United States in the penal sum of not less 
than five nor more than ten thousand dollars, with at least two good 
securities, to be approved by the superinteudent of the district within 
which such person proposes to trade, or by the United States district 
judge or district attorney for the district in which the obligor resides, 
renewable each year, conditioned that such person will faithfully 
observe all the laws and regulations made for the government of 
trade and intercourse with Indian tribes, and in no respect violate 
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the same.13 Provided, That the Jaws now in force regulating trade 
and intercourse with Indian tribes, affecting licensed traders, and 
prescribing the powers and duties of the commissioner of Indian 
affairs, superintendents, agents, and sub-agents in connection there
with, shall be continued in force and apply to traders under this 
provision, except as herein otherwise provided.U-Scc. 4, July 26, 
1866, chap. 266. 

864. Hereafter no contract or agreement of any kind shall be 
made by any person with any tribe of Indians, or individual Indian 
or Indians, not a citizen of the United States, for the payment or 
delivery of any money or other thing of value, in present or in pro
spective, or for the granting or procuring any privilege to him or 
her, or any other person or persons in consideration of services for 
said Indians relative to their lands, or to any claims growing out of, 
or in reference to, annuities, installments, or other moneys, claims, 
demands, or thing, under laws or treaties with the United States, or 
official acts of any officers thereof, or in any way connected with or 
due from the United States, unless such contract or agreement be 
in writing, and executed and apprnvcd in the manner hereinafter 
directcd.-Sec. 1, May 21, 1872, chap. 171. 

865. All contracts or agreements between such parties and for 
such purposes as named in the 1st section of this act shall be in 
writing, a duplicate or copy of which shall be delivered to each party 
thernto, as hereinafter provided. All such contracts shall be exe
cuted before a judge of a court of record and approved in writing 
thereon by the secretary of the interior and commissioner of Indian 
affairs. Such contract or agreement shall contain the names of nil 
parties in interest, their residence and occupation; but those made 
with a. tribe by their tribal authorities, the scope of authority and 
the reason for exercising that authority shall be given specifically. 
Such contracts or agreements shall state the time when and place 
wbe re mo.de, the particular purpose for which made, the special 
thing or things to be done under it, and, if for tlie collection of 
money, the basis of the claim, the source from which it is to be 
collected, the disposition to be made of it when collected, the amount 
or rate per cent. of the fee in all cases; and if any contingent 
matter or condition constitutes a part of the contract or agreement it 

1a The right to regulate trade with the Indians resides exclush·ely in ~he general 
government. Congress has power to prohibit 1dl intercourse with the tribes, cxcer·t 
under a license, and such power does not necessarily cease upon their being iuciude.d 
within the limits of a Stale. See 1 McLean, 2i>4; 6 Peters, bl5; and 3 Wallace, 40;. 

U See 'I! CJ SJl-834 for antecedent legislation in refcreuce to traders. 
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shall be specifically set forth. Provided, That all such contracts 
shall have a fixed limited time to run, and shall be invalid unless so 
limited. And provided, That such contracts shall not be assignable, 
in whole or in part, unless the names of the assignees and their 
residences and occupations be entered in writing upon the contract, 
and the consent of the secretary of the interior and the commissioner 
of Indian affairs to such assignment be also indorsed thereon.. And 
be it further provided, That the judge before whom such contract 
or agreement is executed shall certify officially the time when and 
place where such contract 01· agreement was executed, and that it 
was in his presence, and who are the interested parties thereto, as 
stated to him at the time, the parties present making tho same, 
the source and extent of authority claimed at the time by the con
tracting parties to make the contract or agreement, and whether 
made in person, or by agent or attorney of eithc1· party or parties.
Sec. 2, l\Iay 21, 1872, chnp. 177. 

868. No money shall be paid to any agent or attorney by an 
officer of the United States under any such contract or agreement, 
other than the fees uue him for services rendered thereunder; hut 
the moneys due the tribe, Indian, or Indians, as the case may be, 
shall be paid by the United States, through its own officers or 
agents, to the party or parties entitled thereto. Provided, That no 
money or thing shall be paid to any person for services nnder such 
contract or agreement, until such person shall have first filed with 
the commissioner of Indian affairs a sworn statement, showing each 
particular act of service under the contract, giving date and fact in 
detail, and the secretary of the interior and commissioner of Indian 
affairs shall determine therefrom whether, in their judgment, such 
contract or agreement has been complied with or fulfilled; if so, the 
same may be paid, and if not, it shall be paid in proportion to the 
ser\'ices rendered under the contract. Provided, That all such con
tracts or agreements hereafter made in violation of the provisions 
of this act are hereby declared null and void, and all money or other 
thing of value paid to any person by any Indian or tribe, or any one 
else for or on his or their behalf, on account of such services, in 
excess of the amount appro\·ed by said commissioner and secretary 
for such services, may be recovered by suit in the name of the United 
States in any court of the United States, regardless of the amount 
in controversy, one half of which shall be paid to the person suing 
for the same, and the other half shall be paid into the treasury of the 
United States for the use of the Indian or tribe by or for whom it 
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was paid; and the person so receiving said money, and his aiders 
and abettors shall, in addition to the forfeiture of said sum, be sub
ject to prosecution for misdemeanor in any court of the United 
States, and, on conviction, shall be fined not less than one thousand 
dollars, and imprisoned not less than six months; and it shall be the 
duty of all district attorneys of the United States to prosecute such 
cases when applied to to do so, and their failure and refusal shall be 
ground for their removal from office; and any Indian agent or other 
person in the employment of the United States who shall, in viola
tion of the provisions of this act, advise, sanction, or in any way aid 
in the making of such contracts or agreements, in making such pay
ments as are here prohibited, shall, in addition to the punishment 
herein imposed on the person making said contract or receiving said 
money, be, on conviction, dismissed from the service of the United 
States, and be forever disqualified from holding any office of profit or 
trust under the same.-Sec. 3, ibid. 



CHA PT ER XXVII. 


EXECUTION OF LAWS; QUARANTINE AND 
HEALTH LAWS; NEUTRALITY A OT; ETO. 

EXECUTION OF THE' LAWS. 

870. IN all cases of insurrection, or obstruction to the laws,1 

either of the United States, or o( any individual State or Territory, 
where it is Ia.wful for the President of the United States to can 
forth the militia for the purpose of suppressing such insurrection, 
or of causing the laws to be duly executed, it shall be lawful fol' 
him to em ploy, for the same purposes, such part of the land or naval 
force of the United States as shall be judged necessary, having first 
observed all the prerequisites of the law in that respect.-Sec. 1, 
March 3, 1807, chap. 39. 

QUARANTINE AND HEALTH LAWS. 

871. The quarantines and other restraints, which shall be re
quired and established by the health laws of any State, or pur

1 EMPLOYMENT OF TnooPs IN EXECUTION OF THE LAws.-So far as this act authorizes 
the employment of the army and navy to enforce the faithful execution of the l:\ws of 
the United States, or to suppress rebellion in whatever States or Territories thereof 
the laws of the United States mny be forcibly opposed, it has been supplied by the 
act of 186 l. See Chap. xxv., , 802. 

"The army," as existing at the adoption of the Constitution, consisted of levies of 
State quotas, under State officers, raised for limited periods, and for the sole and 
specific purpose of protecting the settlers on the public lands from Indian depreda
ti.o?s. From that •ort of an "army;" and originally hampered with the same con
dittons as to the nature of its 'lervice, has arisen the present military establishment; 
a.nd hence has Congress deemed it necessary to declare thnt the army, as an organiza
tion, may be used under the circumstances and conditions set forth in , , 802, 870, and 
that it may be employed: 

To garrison our fortifications, and preserve in our ports and harbors the respect due 
to the constituted authorities of the nation. See Chap. xii., , , 382, 384. 

To prevent and terminate hostilities between the Indian tribes, and to enforce the 
Indian intercourse acts. See Chap. xxvi.,,, 840, 850, 851, 852, 854. 

To remove intruders from the public lands. See Chap. xxiv., note 4 • 
. To.protect the rights of discoverers of guano islands: act of August IS, 18~6; And 
in this chapter, under the appropriate sub-titles, will be found further prov1s1on for 
~be employment of military force in execution of the laws. Query, whether Congress, 
m thus affirming the circumstances and conditions under which the army may be em
ploye~, hns not negatived its employment in other cases; and whether the existence 
of this legislation does not prove that without it the army could not be lawfully em
ployed for those purposes? For executive recognition of the liability ~f.indiv,idua) 
officers and soldiers to serve as a posse comitatus, upon summons of Umted States 
Inarsha.ls, collectors of internal revenue, cto., see notes 11, 12, 15. 

( 351) 
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suant thereto, respecting any vessels arriving in or bound to any 
port or district thereof, whether from a foreign port or place, or 
from another district of the United States, shall be duly observed 
by the collectors and all other officers of the revenue of the United 
States, appointed and employed for the several collection districts 
of such State respectively, and by the masters and crews of the 
several revenue cutters, and by the military officers who shall com
mnnd in any fort or stntion upon the sea-coast. And all such officers 
of the United States shall be and they hereby are authorized and 
required, faithfully to aid in the execution of such quarantines and 
health laws, nccording to their respective powers and precincts, and 
as they shall be directed from time to time by the secretary of the 
treasury of the United States.2-Sec. 1, February 25, 1799, chap.12. 

TIIE NEUTRALITY ACT. 

872. If any citizen of the United States shall, within the terri
tory or jurisdiction thereof, accept and exercise a commission to 
serve a foreign prince, state, colony, district, or people, in war, by 

land or by sea, against any prince, state, colony, district, or people, 
with whom the United States are at peace, the person so offending 
shall be deemed guilty of a high misdemeanor, and shall be fined 
not more than two thousand dollars, and shall be imprisoned not 
exceeding three years.3-Scc. 1. 

873. If any person' shall, within the territory or jurisdiction of 
the United States, enlist5 or enter himself, or hire or retain another 
person to enlist or enter himself, or to go beyond the limits or 
jurisdiction of the United States with intent to be enlisted or entered 

2 But this law is not to be construed as placing military posts under control ?f t?e 
civil o.uthoritics. The secretary of war, replying to the mayor of New York City, in 
reference to the military in New York harbor, says: "To pince these posts in nny 
manner under the direction of the board of health would deprive the military au
thorities of that complete control over its officers antl property which this department 
should o.lwnys maintain, nnd would bo sub1•ersive of military discipline without 
advantage to the health of tho city or the posts." See Army and Navy Journal, 
Sef tcmber 9, 1871. 

All of the sections quoted under this titlo are provisions of the net of April 20, 
1818, chap. BS, with which, in view of its secs. Band 9 (fl~ 878, 879), nll army 
otllcers should be familiar. 

'All persons engaged in undertaking to raise troops in the United St~te~ f?r the 
military serdce of any other government, whether citizens or foreigners, 1i:dil'ldual1 
or officers, unless protected by diplomntic privilege, are indictable under this statu~e, 
and foreign consuls are not exempt, either by treaty or the law of nations, from it• 
penal effccts.-7 Opinions, 367. . . 

5 The prohibition of foreign enlistments is a matter of domestic or munt~ipal 
right, ns to which foreign goYcrnmcnts have no right to inquire, the. i~ternationa} 
offen@e being independent of the question of the existence of a proh1b1tory act o 
Congress.-7 Opinions, 367. 



353 TIIE NEUTRALITY ACT. 

in the service of any foreign prince, state, colony, district, or people, 
as a soldier, or as a marine or seaman, on board of any vessel of 
war, letter of marque, or privateer, every person so offending shall 
be deemed guilty of a high misdemeanor, and shall be fined not e:lf
ceeding one thousand dollars, and be imprisoned not exceeding 
three years. Provided, That this act shall not be construed to 
extend to any subject or citizen of any foreign prince, state, colony, 
district, or people who shall transiently be within the United 
States, and shall on board of any vessel of war, letter of marque, or 
privateer, which, at the time of its arrival within the United States, 
was fitted and equipped as such, enlist or enter himself, or hire or re
tain another subject or citizen of the same foreign prince, state, colony, 
district, or people, who is transiently within the United States, to 
enlist or enter himself to serve such foreign prince, state, colony, 
district, or people, on board such vessel of war, letter of marque, or 
privateer, if the United States shall then be at peace with such 
foreign prince, state, colony, district,· or people.-Sec. 2. 

874. If any person shall, within the limits of the United States, 
fit out and arm, or attempt to fit out and arm, or procure to be 
fitted out and armed, or shall knowingly be concerned in the fur
l'lishing, fitting out, or arming of any ship or vessel with intent 
that such ship or vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district, or people, to cruise 
or commit hostilities against the subjects, citizens, or property of 
any foreign prince or state, or of any colony, district, or people, 
with whom the United States are at peace, or shall issue or deliver 
a commission within the territory or jurisdiction of tho United 
States, for any ship or vessel, to the intent that she may be em
ployed as aforesaid, every person so offending shall be deemed 
guilty of a high misdemeanor, and shall be fined not more than ten 
thousand dollars, and imprisoned not more than three years; and 
every such ship or vessel, with her tackle, apparel, and furniture, 
together with all materials, arms, ammunition, and stores, which 
may have been procured; for the building and equipment thereof, 
shall be forfeited; one half to the use of the informer, and the 
other half to the use of the United States.6-Sec. i:l. 

875. If any person sh all, within the territory or jurisdiction of 

6 ~filitary officers, ordered out by the President to prevent a violation of the ~eu
~rahty act, may lawfully seize property and hold it, until it cnn he proceeded ngnmst 
Ill the mode prescribed by law; and such officer is not responsiLle for subseqnen.t l.oss 
of property so seized, if occasioned without fault on his part.-Stou9hto11 v. 1J11111ek, 
3 Blatchford, C. C., 356. 
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the United States, increase or augment, or procure to be increased 
or augmented, or shall knowingly be concerned in increasing or 
augmenting, the force of any ship of war, cruiser, or other armed 
vessel, which, at the time of her arrival within the United States, 
was a ship of war, or cruiser, or armed vessel, in the service of any 
foreign prince or state, or of any colony, district, or people, or. 
belonging to the subjects or citizens of any such prince or state, 
colony, district, or people, the same being at war with any foreign 
prince or state, or of any colony, district, or people, with whom the 
United States are at peace, by adding to the number of the guns of 
such vessel, or by changing those on board of her for guns of a 
larger calibre, 01· by the addition thereto of any equipment solely 
applicable to war, every person so offending shall be deemed guilty 
of a high misdemeanor, shall be fined not more than one thousand 
dollars, and be imprisoned not more than one year.-Sec. 5. 

876. If any person shall, :vithin the territory or jurisdiction of 
the United States, begin or set on foot, or provide or prepare the 
means for, any military expedition or enterprise, to be carried on 
from thence against the territory or dominions of any foreign 
prince or state, or of any colony, district, or people, with whom 
the United States are [at] peace, every person so offending shall 
be deemed guilty of a high misdemeanor, and shall be fined not 
exceeding three thousand dollars, and imprisoned not more than 
three years.-Sec. 6. 

877. The district courts shall take cognizance of complaints, by 
whomsoever instituted, in cases of captures made within the waters 
of the United States, or within a marine league of the coasts or shores 
thereof.-Sec. 1. 

878. In every case in which a vessel shall be fitted out and armed, 
or attempted to be fitted out and armed, or in which the force of 
any vessel of war, cruiser, or any other armed vessel, shall be in
creased or augmented, or in which any military expedition or enter• 
prise shall be begun or set on foot, contrary to the provisions and 
prohibitions of this act; and in every case of the capture of a ship 
or vessel within the jurisdiction or protection of the United States 
as before defined, and in every case in which any process issuing 
out of any court of the United States shall be disobeyed or resisted 
by any person or persons having the custody of any vessel of war, 
cruiser, or other armed vessel of any foreign prince or state, or of 
any colony, district, or people, or of any subjects or citizens of any 
foreign prince or state, or of any colony, district, or people, in every 
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such case it shall be lawful for the President of the United States, 
or such other person as he shall have empowered for that purpose, 
to employ such part of the land or naval forces of the United States,' 
or of the militia thereof, for the purpose of taking possession of and 
detaining any such ship or vessel, with her prize or prizes, if any, 
in order to the execution of the prohibitions and penalties of this act, 
and to the restoring the prize or prizes in the cases in which restora
tion shall have been adjudged, and also for the purpose of preventing 
the carrying on of any such expedition or enterprise from the terri
tories or jurisdiction of the United States against the territories or 
dominions of any foreign prince or state, or of any colony, district, 
or people, with whom the United States are at peace.-Sec. 8. 

879. It shall be lawful for the President of the United States, 
or such person as be shall empower fot• that purpose, to employ 
such part of the land or naval forces of the United States, or of the 
militia thereof, as shall be necessary to compel any foreign ship or 
vessel to depart the United States in all cases in which, by the laws 
of nations or the treaties of the United States, they ought not to 
remain within the United States.-Sec. 9. 

880. 'l'be owners or consignees of every armed ship or vessel 
sailing out of the ports of the United States,8 belonging wholly or 
in part to citizens thereof, shall enter into bond to the United States, 

'In 1852 an assumption by certain officers that they were not bound' to obey an 
order from their commanding officer to nid in carrying out the provisions of this net, 
unless evidence had been previously ginn to them of his authority from the President 
to give such order, resulted in a court-martial, in remarking upon which the secretary 
of war said: 

"There can be no question that in the cases referred to the order wns perfectly larnful. 
The President, in virtue of the authority conferred on him by the 8th sec. of the act 
above mentioned, had expressly authorized and directed the commanding officer to 
n,id, with the troops under his command, in executing the prodsions of the net. In 
issuing this order, the President acted in his capacity of commiinder-in-chief of tho 
army. The order "rt>as a military one, nnd was transmitted through the npproprinto 
military channel. The service was as much a military senice as any other in which 
the army could be employed, and an officer who had received the order had no more 
right to call upon his superior to produce the evidence of his authority to give it, than 
he would have in any other case. In this, as in other case•, it is possible that an officer 
may transcend the limits of his authority, but in all such cnses an officer should act 
upon the reasonable presumption that his superior was authorized to issue nn order 
which he might Le authorized to issue. If be acts otherwise, he does so at his peril, 
and subjects himself to the risk of being tried for disobedience of orders. 

The case would be different if the President, instead of issuin,g his orders direc.tly 
to the army, should, in virtue of the authority conferred on him, by the abo,·e section 
of the act referred to, delegnte to another person the power to employ the land and 
naval forces in executing the pro\'isions of the net. In the latter case, it is clear that 
no officer would be bound to obey the order of the pereon so delegated until he pro
duced evidence of his authority to issue it."-G. 0. No. 34, A.-G. 0., 1852. 

8 "The law does not prohibit armed vessels belonging to citizens of the UnitAd States 
from sniling out of our ports; it only requires the owners to give security that such 
vessels shall not be employed by them to commit hostilities against foreign powers at 
peace with the United States."-6 Peters, 466. 
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with sufficient sureties, prior to clearing out the same, in double the 
amount of the value of the vessel and cargo on board, including her 
armament, that the said ship or vessel shall not be employed by 
such owners to cruise or commit hostilities against tho subjects, 
citizens, or property of any foreign prince or state, or of any colony, 
district, or people, with whom the United States arc at peace.-Sec.10. 

881. That the collectors of the customs be and they are hereby 
respectively authorized and required to detain9 any vessel manifestly 
built for warlike purposes, and about to depart the United States, 
of which the cargo shall principally consist of arms and munitions 
of war, when the number of men shipped on board, or other circum
stances, shall render it probable that such vessel is intended to be 
employed by the owner or owners to cruise or commit hostilities 
upon the subjects, citizens, or property of any foreign prince or state, 
or of any colony, district, or people, with whom the United States 
are at peace, until the decision of the President be had thereon, or 
until the owner or owners shall give such bond and security as is 
required of the owners of armed ships by the preceding section of 
this act.-Sec. 11. 

TIIE CENSUS. 

882. Ir, in any of the Territories or places where the population 
is sparse, the officers of the army or any persons thereto belonging 
can be usefully employed in taking the census, the secretary of war 
is hereby directed to afford such aid, if it can be given without pre
judice to the public ser\'ice.10-Sec. 18, 1\fay 23, 1850, chap. 11. 

COLLECTION OF DUTIES ON IMPORTS. 

883. Whenever it shall in the judgment of the President, by 
reason of unlawful combinations of persons in opposition to the 
laws of the United States, become impracticable to execute the 
revenue laws11 and collect the duties on imports by tho ordinary 

9 The collectors nre not authorized to detain vessels, although manifestly built for 
warlike purposes, and about to depart from the United States, unless circumstance• 
render it probable that such vessels arc intended to be employed against some foreign 
power at peace with the United Stntcs. All the latitude, therefore, necessary for com
mercial purposes is given to our citizens; and they are restrained only from such acts 
as ttre cnlculatcd to Involve the country in war.-6 Peters, 466. 

IO" The commnnding generals of departments will furnish United Stttles marshals 
military ttid in taking the census, on the written application of the marshitls, provided 
they h1\\'e troops to spare in each case."-G. 0. No. 62, A.-G. O., 1870. 

11 INTERNAi, REVENUE.-The situation ttnd duty of the collector of internal revenue, 
as to the enforcement of the Jaws, held to he analogous to that of tt United States 
marshal, who is vested with the authority to call out the posse comitatus (which in
cludes the military) in cases of necessity. [See note 15.] The course pursued in 
regard to the employment of the military forces in aid of the enforcement of the 

http:peace.-Sec.10
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., 
means in the ordinary way, at any port of entry in any collection 
district, he is authorized to cause such duties to be collected at any 
port of delivery in said district until such obstruction shall cease.
Sec. I, July 13, 1861, chap. 3. 

884. If, from the cause mentioned in the foregoing section, in 
the judgment of the President, the revenue from duties on imports 
cannot be effectually collected at any port of entry in any collection 
district, in the ordinary way, and by the ordinary means, or by the 
course provided in the foregoing section, then and in that case he 
may direct that the custom-house for the district be established in 
any secure place within said district, either on land or on board any 
vessel in said district or at sea near the coast; and in such case the 
collector shall reside at such place, or on shipboard, as the case may 
be, and there detain all vessels and cargoes arriving within or ap· 
proaching said district, until the duties imposed by law on said 
vessels and thei1· cargoes arc paid in cash.-Sec. 2, ibid. 

885. It shall be unlawful to take any vessel 01· cargo detained as 
aforesaid from the custody of the proper officers of the customs, 
unless by process of some court of the United States; and in case 
of any attempt otherwise to take such vessel or cargo by any force 
or combination, or assemblage of persons, too great to be oYercomc 
by the officers of the customs, it shall and may be lawful for the 
President, or such person or persons as he shall have empowered 
for that purpose, to employ such part of the army or navy or militia 
of the United States,12 or such force of cjtizen volunteers as may 

revenue laws ha•, however, been for the collector of the district first to report to the 
commissioner his inahility to execute the laws with the force at his command, and 
for the commissioner then, if he deems the exig~ncy to require it, to call for military 
assistance upon the secretary of war, who thereupon, if he concurs in the \•iew of the 
commissioner, issues the proper orders to the local commander, who then proceeds to 
act, not independently, but in aid of the collector, etc. Nor bas it been the genernl 
practice fur tho marshal to avail himself of this authority so fnr as the military are 
concerned, but to call upon the exccuth·e for the military aid required; and the 
President would, in a proper case, be fully empowered to furnish either of these civil 
officers with a<lequa.to military support.-Memoranda, A.-G. 0., February 24, 1870. 

12 Every officer or other person authorized to make senrches nn<l seizures under" An 
act further to prevent smuggling," etc., has "authority to demand of any person 
within the distance of three miles to assist him in making any tLrrest, search, or 
seizure authorized by this net, where such assistance mny be necess1Lry; and if such 
person sh1dl, witho~t reasonable excuse, neglect or refuse so to assist, upon proper 
demand, he shall be deemed guilty of IL mis<lemcnnor, and shall forl'eit IL sum not ex
ceeding two hundred dollars, nor leos than five dollurs."-Seo. 10, July 18, 1866, ch1Lp. 
201. llut query whether" a11y person" embraces members of the army. 'l'be parties 
authorized to make the searches, etc., nforcaui,J, are" any officers of the customs, in
cludin~ inspectors and occasional inspectors, or of a revenue cutter, or other author
ized agent uf the treasury depahment, or other person specially appointed for the 
purpose in writing by a collector, nn1·al officer, or surveyor of the customs." See 
Sec. 2, ibid. 

If foreign shipa of war enter our ports with merchandise 011 board, and with tho 
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... 
be deemed necessary for the purpose of preventing the removal of 
such vessel or cargo, and protecting the officers of the customs in 
retaining the custody thereof.-Sec. 3, ibid. 

INTERFERENCE WITH ELECTIONS. 

886. That it shall not be lawful for any military or naval officer. 
of the United States, or other person engaged in the civil, military, 
or naval service of the United States, to order, bring, keep, or have 
under bis authority or control, any troops or armed men at the place 
where any general or special election is held in any State of the 
United States of America, unless it shall be necessary to repel the, 
armed enemies of the United States, or to keep the peace at the 
polls.13 And that it shall not be lawful for any officer of the army 
or navy of the United States to prescribe or fix, or attempt to pre
scribe or fix, by proclamation, order, or otherwise, the qualifications 
of voters in any State of the U uited States of America, or in any 
manner to interfere with the freedom of any election in any State, 
or with the exercise of the free right of suffrage in any State of the 
United States. Any officer of the army or navy of the United 
States, or other person engaged in the civil, military, or naval ser
vice of the United States, who violates this section of this act, shall, 
for every such offense, be liable to indictment as for a misdemeanor, 
in any court of the United States having jurisdiction to bear, try, 
and determine cases of misdemeanor, and on conviction thereof shall 
pay a fine not exceeding five thousand dollars, and suffer imprison-

intention to land such merchandise for sale and consumption within our jurisdiction, 
they must be treated by our revenue officers as merchant vessels.-1 Opinions, 337. 

u Tho act of .May 31, 1870 (chap. 114), "to enforce the right of citizens of the 
United States to \'Ole in the se\'eral States of the Union, and for other purposes," in 
prescribing the duties of the commissioners appointed by the circuit and superior 
territorial courts of the United States, enacts as follows: 

"And the better to enable the said commissioners to execute their duties faithfully 
and efficiently, in conformity to the Constitution of the United States and the require
ments of this net, they are hereby authorized and empowered, within their districts 
respectively, to appoint in writing, under their bands, any one or more suitable per
sons from time to time to execute all such warrants and other process ns may be 
issued by them in the lawful performance of their respective duties; and the persons 
so appointed to execute any warrant or process as aforesaid shall have authority to 
summon and call to their aid tho bystanders, or posse comitntus of tho proper county, 
or such portion of the land or naval forces of the United States, or of the militia, as 
may be necesrnry to tho perfornmnce of the duty with which they are charged and to 
insure a faithful observance of tho Fifteenth Amendment to tho Constitution of the 
United States; and such warrnnts shall run and be executed by said officers anywhere 
in the State or Territory within which they are issued."-Sec. 10. 

(a.) "That it shall be lawful for the President of the United States to employ such 
part of the land and naYal forces of the United States, or of the militia, as shall be 
neeessnry to aid in the execution of judicial process issued under this nct."-Sec. 13: 

For the obligations of the military acting as a PossE ComTATUS see note 15 to this 
chapter. 

http:polls.13
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rnent in the penitentiary not less than three months, nor more than 
five years, at the discretion of the court trying the same; and any 
person convicted as aforesaid shall, moreover, be disqualified from 
holding any office of honor, profit, or trust, under the government 
of the United States. Provided, That nothing herein contained 
shall be so construed as to prevent any officers, soldiers, sailors, or 
mariues, from exercising the right of suffrage in any election dis
trict to. which he may belong, if otherwise qualified, according to 
.the laws of the State in which he shall offer to vote.-Sec. 1, Feb
ruary 25, 1865, chap. 52. 

887. Any officer or person in the military or naval service of the 
United States, who shall order or advise, or who shall directly or 
indirectly, by force, threat, menace, intimidation, or otherwise, pre
vent or attempt to prevent any qualified voter of any State of the 
United States of America from freely exercising the right of suffrage 
at any general or special election in any State of the United States, 
or who shall in like manner compel, or attempt to compel, any 
officer of an election in any such State, to receive a vote from aper
son not legally qualified to vote, or who shall impose or attempt to 
impose any rules or regulations for conducting such election dif
ferent from those prescribed by law, or interfere in any manner with 
any officer of said election in the discharge of his duties, shall for 
any such offense be liable to indictment as for a misdemeanor, in 
any court of the United States having jurisdiction to hear, try, and 
determine cases of misdemeanor, and op. conviction thereof shall 
pay a fine of not exceeding five thousand dollars, and suffer im
prisonment in the penitentiary not exceeding five years, at the dis
cretion of the court trying the same, and any person convicted as 
aforesaid shall, moreover, be disqualified from holding any office of 
honor, profit, or trust under the government of the United States.
Sec. 2, ibid. 

THE CIVIL RIGHTS BILL.a 

888. All persons born in the United States and not subject to 
any foreign power, excluding Indians not taxed, are hereby declared 
to be citizens of the United States; and such citizens, of every race 
and color, without regard to any previous condition of slavery or 
involuntary servitude, except as a punishment for crim.e \Yhereof 
the party shall have been duly convicted, shall have the same right, 

l' Entitled" An net to protect all persons in the United States in their civil rights, 
and furnish the means of their vindication:" passed April 9, 1866, over tho Presi
dent's veto. 
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in every State and Territory, in the United States, to make and en
force contracts, to sue, be parties, and give evidence, to inherit, 
purchase, lease, sell, bold, and convey real and personal property, 
and to full and equal benefit of all laws and proceedings for the 
security of person and property, as is enjoyed by white eitizrns, and 
shall be snuject to like punishment, pains, and penalties, and to none 
other, any Jaw, statute, ordinance, regulation, or custom to the con
trary notwithstanding.-Sec. 1, April 9, 1866, chap. 31. 

889. Any person who, under color of any law, statute, or<linance, 
regulation, or custom, shall sultiect, or cause to be subjected, any 
inhabitant of any State or Territory to the deprivation of any righ~ 
secured or protected by this act, or to different punishment, pains, 
or penalties on account of such person having at any time been held 
in a condition of slavery or involuntary servitude, except. as a 
punishment for crime whereof the party shall have been duly con
victed, or by reason of his color or race, than is prescribed for the 
punishment of white persons, shall be deemed guilty of a misde
meanor, and on conviction shall be punished by a fine not exceeding 
one thousand dollars, or imprisonment not exceeding one year, or 
both, in the discretion of the court.-Sec. 2, ibid. 

1 

890. The district courts of the United States, within their re
spective districts, shall have, exclusively of the courts of the several 
States, cognizance of all crimes and offenses committed against the 
provisions of this act, and also, concurrently with the circuit courts 
of the United States, of all causes, civil and criminal, affecting per
sons who are denied, or cannot enforce in the courts or judicial 
tribunals of the State or locality where they may be, any of the 
rights secured to them by the 1st section Qf this act; and if any 
suit or prosecution, civil or criminal, has been or shall be com
menced in any State court against any such person, for any cause 
whatsoever, or against any officer, civil or military, or other per
son, for any arrest or imprisonment, trespasses, or wrongs done or 
committed by virtue or under color of authority derived from this 
act or the act establishing a Lureau _for the relief of freedmen and 
refugee!:', and all acts amendatory thereof, or for refusing to do any 
act upon tho ground that it would be inconsistent with this act, 
such defendant shall have the right to remove such cause for trial 
to the proper district or circuit court in the manner prescribed by 
the "act relating to habeas corpus and regulnting judicial proceed
ings in certain cases," approved March 3, 1863, and all acts amend
atory thereof. The jurisdiction in civil and criminal matters hereby 
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conferred on the district and circuit courts of the United States shall 
be exercised and enforced in conformity with the laws of the United 
States, so far as such laws are suitable to carry tbe same into effect; 
but in all cases where such laws are not adapted to the object, or 
are deficient in the provisions necessary to furnish suitable remedies 
and punish offenses against law, tbe common law, as modified and 
changed by the constitution and statutes of the State wherein the 
court having jurisdiction of the cause, ci vii or criminal, is held, so 
far as the same is not inconsistent with the Constitution and laws 
of th~ United States, shall be extended to and govern said courts in 
the trial and disposition of such cause, and if of a criminal nature, 
in the infliction of punishment on the party found guilty.-Sec. 3, 
ibid. 

891. The district attorneys, marshals, and deputy marshals of 
the United States, the commissioners appointed by the circuit and 
territorial courts of the United States, with powers of arresting, im
prisoning, or bailing offenders against the laws of the United States, 
tbe officers and agents of the freedmeu 's bureau, and every other 
officer who may be specially empowered by the President of the 
United States, shall be and they are hereby especially authorized 
and required, at the expense of the United States, to institute pro
ceedings against all and every person who shall violate the pro
visions of this act, and cause him or them to be arrested and im
prisoned, or bailed, as the case may be, for trial before such court 
of the United States or territorial court as by th is act has cognizance 
of the offense. And with a view to affording reasonable protection 
to all persons in their constitutional rights of equality before the 
law, without distinction of race or color, or previous condition of 
slavery or involuntary servitude, e.icept as a punishment for crime 
whereof the party shall have been duly convicted, and to the prompt 
discharge of the duties of this act, it shall be the duty of the circuit 
courts of the United States and the superior courts of the Territories 
of the United States, from time to time to increase the number of 
commissioners, so as to afford a speedy and convenient means for 
the arrest and examination of persons charged with a violation of 
this act; and such commissioners are hereby authorized and re
quired to exercise and discharge all the powers and duties conferred 
oo them by this act, and the same duties with regard to offenses 
created by this act as they are authorized by law to exercise with 
regard to other offenses against the laws of the United Stutes.
Sec. 4, ibid. 

24 
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892. It shall be the duty of all marshals and deputy marshals to 
obey and execute all warrants and precepts issued under the provi
sions of this act, when to them directed; and should any marshal 
or deputy marshal refuse to receive such warrant or other process 
when tendered, or to use all proper means diligently to execute the 
same, he shall, on conviction thereof, be fined in the sum of one 
thousand dollars, to the use of the person upon whom the accused 
is alleged to have committed the offense. And the better to enable 
the said commissioners to execute their duties faithfully and effi
ciently, in conformity with the Constitution of the United States 
and the requirements of this act, they are hereby authorized and 
empowered within their counties respectively to appoint, in writing, 
under their hands, any one or more suitable persons, from time to 
time, to execute all such warrants and other process as may be 
issued by them in the lawful performance of their respective duties; 
and the persons so appointed to execute any warrant or process as 
aforesaid shall have authority to summon and call to their aid the 
bystanders or posse comitatus15 of the proper county, or such portion 
of the land or naval forces of the United States, or of the militia, 
as may be necessary to the performance of the duty with which they 
are charged, and to insure a faithful observance of the clause of the 
Constitution which prohibits slavery, in conformity with the provi
sions of this act; and said warrants shall run and be executed by 
said officers anywhere in the State or Territory within which they 
are issued.-Sec. 5, ibid. 

893. Any person who shall knowingly and willfully obstruct, 

la PossE CoMITATus.-" The obligation of the military (individual officers and sol· 
diers), in common with all citizens, to obey the summons of a marshal or sheriff, must 
be held subordinate to their paramount duty as members of a permanent military 
body. Hence the troops c11n 11ct only in their proper organized capacity, under their 
own officers, and in obedience to the immediate orders of those officers. The officer 
commanding troops summoned to the aid of a marshal or sheriff must also judge for 
himself, and upon his own official responsibility, whether the service required of him 
is lawful o.nd necessary, and compatible with the proper discharge of his ordinary 
military duties, end must limit his action absolutely to proper aid in execution of the 
lawful precept exhibited to him by the marshal or sheriff.'' 

"If time will permit, every demand from IL civil officer for military aid, whether 
it be for the execution of civil process or to suppress insurrection, should be forwarded 
to the President, with all the material facts in the ca"e, for his orders; and in all 
o.iscs the highest commander who•e orders can be given in time to meet the emergency 
will alone assume the re~ponsibility of action.'' 

•• l!y a timely disposition of troops where there is reason to apprehend a necessity for 
their use, and by their passive interposition between ho•tile parties, danger of collision 
may Le averted.''-Secretary of War, by Col. Kelton, to Gen. Meade, August 25, 1868. 

(a.) "As it is generally lawful and proper for the military commander to send his 
trool'" wherever he may apprehend IL necessity for their use, it is ruuch better thus to 
prevent such necessity than to wait.until it bas actually arisen.''-Secretary of War 
to Gen. lluchanan, September 14, 1868. 
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binder, or prevent any officer, or other person charged with the 
execution of any warrant or process issued under the provisions of 
this act, or any person or persons lawfully assisting him or them, 
from arresting any person for whose apprehension such warrant or 
process may have been issued, or shall rescue or attempt to rescue 
such person from the custody of the officer, other person or persons, 
or those lawfully assisting as aforesaid, when so arrested pursuant to 
the authority herein given and declared, or shall aid, abet, or assist 
auy person so arrested as aforesaid, directly or indirectly, to escape
from the custody of the officer or other person legally authorized as 
aforesaid, or shall harbor or conceal any person for whose arrest a 
warrant or process shall have been issued as aforesaid, so as to 
prevent his discovery and arrest after notice or knowledge of the 
fact that a warrant has been issued for the apprehension of such 
person, shall, for either of said offenses, be subject to a fine not ex-
ceeding one thousand dollars, and imprisonment not exceeding six 
months, by indictment and conviction before the district court of 
the United States for the district in which said offense may have 
been committed, or before the proper court of criminal jurisdiction, 
if committed within any one of the organized Territories of the 
United States.-Sec. 6, ibid. 

894. 'l'he district attorneys, the marshals, their deputies, aud 
the clerks of the said district and territorial courts shall be paid for: 
their services the like fees as may be allowed to them for similar 
services in other cases; and in all cases where the proceedings are 
before a commissioner, he shall be entitled to a fee of ten dollars io 
full for his services in each case, inclusive of all services incident t<> 
such arrest and examination. The person or persons authorized to. 
execute the process to be issued by suc.h commissioners fur the arrest 
of offenders against the provisions of this act shall be entitled to a. 
fee of five dollars for each person he 01· they may arrest and take
before any such commissioner as aforesaid, with such other fees as. 
may be deemed reasonable by such commissioner for such other ad
ditional services as may be necessarily performed by him or them, 
such as attending at the examination, keeping the prisoner in cus
tody, and providing him with food and lodging during his detention, 
and until the final determination of such commissioner, and in geu-. 
era! for performing such other duties as may be required in the 
premises; such fees to be made up in conformity with the fees
usually charged by the officers of the courts of justice within the
proper district or county, as near as may be practicable, and paid 
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out of the treasury of the United States on tbe certificate of the 
judge of the district within which the arrest is made, and to be 
recoverable from the defendant as part of tbe judgment in case of 
conviction.-Sec. 'l, ibid. 

895. Whenever the President of the United States shall have 
reason to believe that offenses have been or are likely to be com
mitted against the provisions of this act within any judicial district, 
it shall be lawful for him, in his discretion, to direct the judge, 
marshal, and district attorney of such district to attend at such 
place within the district, and for such time as be may designate, 
for the purpose of the more speedy arrest and trial of persons 
charged with a violation of this act; and it shall be the duty of 
every judge or other officer, when any such requisition shall be 
received by him, to attend at the place and for the time therein 
desiguated.-Sec. 8, i'bid. 

896. It shall be lawful for the President of the United States, 
or such person as he may empower for that purpose, to employ 
such part of the land or naval forces of the U uited States,16 or of 
the militia, as shall be necessary to prevent the violation and enforce 
the due execution of this act.-Sec. 9, ibid. 

897. Upon all questions of law arising in any cause under the 
provisions of this act, a final appeal may be taken to the Supreme 
Court of the United States.-Sec. 10, ibid. 

EXTRADITION. 

898. Whenever any person who shall have been delivered by 
any foreign government to an agent or agents of the United States 
for the purpose of being brought within the United States and 
tried for any crime of which he is duly accused, the President shall 
have power to take all necessary measures for the tran~ortation 
and safe-keeping of such accused person, and for his security 
against lawless violence, until the final conclusion of bis trial for 
the crime[s] or offenses specified in the warrant of extradition, and 
Ulil.til his tinal discharge from custody or imprisonment for or on 
account of such crimes or offenses, and for a reasonable time there· 
after. And it shall be lawful for the President, or such person as 
he may empower for that purpose, to employ such portion of the 
land or naval forces of the United States, or of the militia thereof, 

14 But see sec. 5 of this act(~ 892) aud sec. 10, act of :May 31, 1870 (note 13), by 
which like powers are given to the United States commissioners. 
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as may be necessary for the safe-keeping and protection of the ac
cused as aforesaid.-Sec. 1, March 3, 1869, chap. 141. 

899. Any person duly appointed as agent to receive in behalf 
of the United States the delivery by a foreign government of any 
person accused of crime committed within the jurisdiction of the 
United States, and to convey him to the place of bis trial, shall be 
and hereby is vested with all the powers of a marshal17 of the 
United States in the several districts through which it may be 
necessary for him to pass with such prisoner, so far as such power 
is requisite for his safe-keeping.-Sec. 2, ibid. 

900. If any person or persons shall knowingly and willfully 
obstruct, resist, or oppose such agent in the execution of bis duties, 
or shall rescue, or attempt to rescue, such prisoner, whether in the 
custody of the agent aforesaid, or of any marshal, sheriff, jailer, 
or other officer or person to whom his custody may have lawfully 
been committed, every person so knowingly and willfully· offending 
in the premises shall, on conviction thereof before the district or 
circuit conrt of the United States for the district in which the 
offense was committed, be fined not exceeding one thousand dol
lars, and imprisoned not exceeding one year.-Sec. 3, ibid. 

THE KU-KLUX BILL. 18 

901. Any person who, under color of any law, statute, ordi
nance, regulation, custom, or usage of any State, shall subject, or 

ll POWERS OF UNITED STATES MARSHALS.-They a!re to execute throughout their 
respective districts all lawful precepts, to them directed and issued under the authority 
of the United States, and are empowered "to command all necessary assistance" in 
the execution of their duties (seo. 27, September 24, 1789; and under the act of 
July 29, 1861: see, 813). The marshal and their deputies have the same powers in 
executing the laws of the United States as sheriffs and their deputies in the several 
States have, by Jaw, in executing the laws of the respective States. A mo.rsho.I having 
a prisoner in custody is bound to retain such custody, and in doing so may use such 
force ns may be necessary.-Ex parte Sifford, 5 American Law Reports, 659. State courts 
?ave no power, on habeas corpus, to discharge one held on a warrant of extradition 
issued by the secretary of state.- Veremaitre'• case, 3 American Law Journal, 438. 
See also APPENDIX, , , 1024, 1029-1046. 

18 Entitled "An act to enforce the provisions of the Fourteenth Amendment to the 
Constitution of the United States, and for other purposes"; approved April 20, 1871. 

(a.) "The President directs that whenever occasion shall arise the regular forces of 
the United States stationed in the vicinity of any locality where offenses described by 
th~ aforesaid act[,, 901-909; approved April 20, 1871] mo.y be committed, shall, in 
~tr1ct accordance with the provisions of the said act, be employed by their command
mg officers in assisting the authorized civil authorities of the United States in me.king 
arrests of persons accused nnder ·the said a.ct; in preventing the rescue of persons 
arrested for such ca.use; in breaking up and dispersing bands of disguised maraud
ers, and of armed organizations, against the peace and quiet or the lawful pursuits 
ot the citizens in any State." 

"Whenever troops are employed in the manner indicated in this order, the com
manding officer will, at the earliest opportunity, make a full report of his operations 
to the proper superior authority."-G. O. No. 48, A.-G. O., May 15, 1871. 
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cause to be subjected, any person within the jurisdiction of the 
United States to the deprivation of any rights, privileges, or im
munities secured by the Constitution of the United States, shall, 
any such law, statute, ordinance, regulation, custom, or usage of 
the State to the contrary notwithstanding, be liable to the party 
injured in any action at law, suit in equity, or other proper pro
ceeding for redress; such proceeding to be prosecuted in the several 
district or circuit courts of the United States, with and subject to 
the same tights of appeal, review upon error, and other remedies 
provided in like cases in such courts, under the provisions of the 
act of the 9th of April, 1866, entitled "An act to protect all per
sons in the United States in their civil rights, and to furnish the 
means of their vindication;" and the other remedial laws of the 
United States which are in their nature applicable in such cases.
.Sec. 1, April 20, 1871, chap. 

902. That if two or more persons within any State or Territory 
of the United States shall conspire together to overthrow, or to 
put down, or to destroy by force the government of the United 
States, or to levy war against the United States, or to oppose by 
force the authority of the government of the United States, or by 
force, intimidation, or threat to prevent, binder, or delay the execu
tion of any law of the United States, or by force to seize, take, or 
possess any property of the United States contrary to the authority 
thereof, or by force, intimidation, or threat to prevent any person 
from accepting or holding any office or trust or place of confidence 
under the United States, or from discharging the duties thereof, or 
by force, intimidation, or threat to induce any officer of the U oited 
States to leave any State, district, or place where bis duties as such 
officer might lawfully be performed, or to injure him in his person 
or property on account of his lawful discharge of the duties of his 
office, or to injure bis person while engaged in the lawful discharge 
of the duties of bis office, or to inju1·e bis property so as to molest, 
inte1-rupt, binder, or impede him in the discharge of his official duty, 
or by force, intimidation, or threat to deter any party or witness in 
any court of the United States from attending such court, or from 
testifying in any matter pending in su'ch court fully, freely, and 
truthfully, or to injure any such party or witness in bis person or 
property on account of bis having so attended or testified, or by 
force, intimidation, or threat to influence the verdict, presentment, 
-or indictment of any juror or grand juror ·in any court of the 
:United States, or to injure such juror in bis person or property on 
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account of any verdict, presentment, or indictment lawfully as
sented to by him, or on account of his being or having been such 
juror, or shall conspire together, or go in disguise upon the public 
highway or upon the premises of another for the purpose, either 
directly or indirectly, of depriving any person or any class of per
sons of the equal protection of the laws, or of equal privileges or 
immunities under the laws, or for the purpose of preventing or 
hindering the constituted authorities of any State from giving or 
securing to all persons within such State the equal protection of 
the laws, or shall conspire together for the purpose of in any man
ner impeding, hindering, obstructing, or defeating the due course 
of justice in any State or Territory, with intent to deny to any 
citizen of the United States the due and equal protection of the 
laws, or to injure any person in his person or his property for law
fully enforcing the right of any person or class of persons to the 
equal protection of the laws, or by force, intimidation, or tbre::it to 
prevent any citizen of the United States lawfully entitled to vote 
from giving his support or advocacy in a lawful manner towards or 
in favor of the election of any lawfully qualified person as an 
elector of President or Vice-President of the United States, or as 
a mern ber of the Congress of the United States, or to injure any 
such citizen in his person or property on account of such support 
or advocacy, each and every person so offending shall be deemed 
guilty of a high crime, and, upon conviction thereof in any district 
or circuit court of the United States or district or supreme court of 
any Territory of the United States having jurisdiction of similar 
offenses, shall be punished by a fine not less than five hundred nor 
more than five thousand dollars, or by imprisonment, with or with
out hard labor, as the court may determine, for a period of not le'ss 
than six mouths nor more than six years, as the court may deter
mine, or by both such fine and imprisonment as the court shall de
termine. And if any one or more persons engaged in any such 
conspiracy shall do, or cause to be done, any act in furtherance of 
the object of such conspiracy, whereby any person shall be injured 
in his person or property, or deprived of having and exercising any 
right or privilege of a citizen of the United States, the person so 
injured or deprived of such rights and privileges may have and 
maintain au action for the recovery of damages occasioned by such 
injury or deprivation of rights and privileges against any one or 
more of the persons engaged in such conspiracy, such action to be 
prosecuted in the proper district or circuit court of the· United 
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StateR, with, and subject to, the same rights of appeal, review upon 
error, and other remedies provided in like cases in such courts 
under the provisions of the act of April 9, 1866, entitled "An act 
to protect all persons in the United States in their civil rights, and 
to furnish the means of their vindication. "-Sec. 2. 

903. That in all cases where insurrection, domestic violence, 
unlawful combinations, or con!'piracies in any State shall so ob
struct or binder the execution of the laws thereof, and of the 
United States, as to deprive any portion or class of the people of 
such State of any of the rights, privileges, or immunities, or pro
tection, named in the Constitution, and secured by this act, and 
the constituted authorities of such State shall either be unable to 
protect, or shall, from any cause, fail in or refuse protection of the 
people in such rights, such facts shall be deemed a denial by such 
State of equal protection of the laws to which they are entitled 
under the Constitution of the United States; and in all such cases, 
or whenever any such insurrection, violence, unlawful combination, 
or conspiracy shall oppose or obstruct the Jaws of the United 
States or the due execution thereof, or impede or obstruct the due 
course of justice under the same, it shall be lawful for the Presi
dent, and it shall be bis duty, to take such measures, by the em
ployment of the militia or the land and naval forces of the United 
States, or of either, or by other means, as be may deem necessary 
for the suppression of such insurrection, domestic violence, or com
binations; and any person who shall be arrested under the provisions 
of this and the preceding section shall be delivered to the marshal 
of the proper district, to be dealt with according to Jaw.-Sec. 3. 

904. 'fbat whenever in any State or part of a State the unlawful 
combinations named in the preceding section of this act shall be 
organized and armed, and so numerous and powerful as to be able, 
by violence, to either overthrow or set at defiance the constituted 
authorities of such State, and of the United States within such 
State, or when the constituted authorities are in complicity with, or 
shall connive at the unlawful purposes of, such powerful and armed 
combinations; and w benever, by reason of either or all of the causes 
aforesaid, the conviction of such offenders and the preservation of 
the public safety shall become in such district impracticable, in every 
case such combinations shall be deemed a rebellion against the gov
ernment of the United States; and during the continuance of such 
rebellion, and within the limits of the district which shall be so under 
the sway thereof, such limits to be prescribed by proclamation, it 
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shall be lawful for the President of the United States, when in his 
judgment the public safety shall require it, to suspend the privileges 
e>f the writ of habeas corpus, to the end that such rebellion may 
be overthrown. Provided, That all the provisions of the 2d section 
of an act entitled "An act relating to habeas corpus, and regulating 
judicial proceedings in certain cases," approved :March 3, 1863, 
which relate to the discharge of prisoners other than prisoners of 
war, and to the penalty for refusing to obey the order of the court, 
!<hall be in full force so far as the same a~e applicable to the provi
sions of this section.19 Provided further, That the President shall 
first have made proclamation, as now provided by law, commanding 
imch insurgents to disperse. And provided also, That the provisions 
of this section shall not be in force after the end of the next regular 
session of Congress.19a-Sec. 4. 

905. That no person shall be a grand or petit juror in any court 
of the United States upon any inquiry, hearing, or trial of any suit, 
proceeding, or prosecution based upon or arising under the prodsions 
of this act, who shall, in the judgment of the court, be in complicity 
with any such combination or conspiracy; and every such juror shall, 
before entering upon any such inquiry, bearing, or trial, take and 
subscribe an oath in open court that be has never, directly or indi
rectly, counseled, advised, or voluntarily aided any such combina

19 That section, after declaring it to be the duty of the secretary of war to furnish as 
soon 8s practicable to the United States circuit and district judges a list of all persons 
held 8s state or political prison~rs, or otherwise than as prisoners of war, within the 
juristliction of said courts, by the military, provides as follows: 

"And in nil cases where a grand jury, having attended any of said courts having 
jurisdiction in the premises, after the passage of this act, and after the furnishing of 
suid list as aforesaid, has terminated its session without finding an indictment, or pre

, sentment, or other proceeding against any such person, it shall be the duty of the 
judge of said court forthwith to make an order that auy such prisoner desiring a dis
charge from said imprisonment be brought before him to be discbnrged; and every 
officer of' the United States having custody of such prisoner is hereby directed imme
diately to obey and execute said judge's order; and in case he shall delay or refuse so 
to do, he shnll be subject to indictment for a misdemeanor, and be punished by a fine 
of not less than five hundred dollars, and imprisonment in the common jail for a period 
not less than six months, in the discretion of the court. Provided however, That no 
person shall be discharged by virtue of the provisions of this net until after be or she 
shall have taken an oath of allegiance to the government of the United States, aud to 
support the Constitution thereof; and that qe or she will not hereafter in any way 
encoura.ge or give aid and comfort to the present rebellion or the •upporters thereof. 
And prodded also, That the judge or court before whom such person may be brought, 
before discharging him or her from imprisonment, shall have power, on examination 
of the case, and, if the public safety shall require it, shall be required to cause him or 
her to enter into recognizance, with or without surety, in a sum to be fixed by said 
judge or court., to keep the peace and be of good behavior towards the United States 
end its citizens, and from time to time, and at such times as such judge or court may 
direct, appear before said judge or court to be further dealt with, according to law, as 
the circumstances may require. And it shall be the duty of the district attorney of 
the United States to attend to such examination before the judge." 

(a.) Which adjourned June IO, 1872. 
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tion or conspiracy; and each and every person who shall take this 
oath, and shall therein swear falsely, shall be guilty of perjury, and 
shall be subject to the pains and penalties declared against that 
crime; and the 1st section of the act entitled "An act defining ad
ditional causes of challenge and prescribing an additional oath for 
grand and petit jurors in the United States courts," approved June 
l 'i, 1862, be and the same is hereby repealed.-Sec. 5. 

906. That if any person20 or persons, having knowledge that any 
of the wrongs conspired to be done and mentioned in the 2d section 
of this act are about to be committed, and having power to prevent 
or aid in preventing the same, shall neglect or refuse so to do, and 
such wrongful act shall be committed, such person or persons shall 
be liable to the person injured, or his legal representatives, for all 
damages caused by any such wrongful act which such first-named 
person or persons by reasonable diligence could have prevented; 
and such damages may be recovered in an action on the case in the 
proper circuit court of the United States, and any number of persons 
guilty of such wrongful neglect or refusal may be joined as defend
ants in such action. Provided, That such action shall be commenced 
within one year after such cause of action shall have accrued; and 
if the death of any person shall be caused by any such wrongful act 
and neglect, the legal representatives of such deceased person shall 
have such action therefor, and may recover not exceeding five 
thousand dollars damages therein, for the benefit of the widow of 
such deceased person, if any there be, or if there be no widow, for 
the benefit of the next of kin of such deceased person.-Sec. 6. 

907. That nothing herein contained shall be construed to super
sede or repeal any former act or law except so far as the same may 
be repugnant thereto; and any offenses heretofore committed against 
the tenor of any former act ~hall be prosecuted, and any proceeding 
already commenced for the prosecution thereof shall be. continued 
and completed, the same as if this act had not been passed, except so 
far as the provisions of this act may go to sustain and validate such 
proceedings.-Sec. 7. 

THE WRIT OF HABEAS CORPUS. 

908. All the before-mentioned courts of the United States shall 
have rower to issue writs of" scire facias, habeas corpus," and all 

20 Query, whether" any persons" can be construed to include the military? T~e 
context of the section seems to preclude that idea; and the interference of troops is 
perhaps contemplated only under conditions indicated in~ 1103. 
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other writs21 not specially provided for by statutes which may be 
necessary for the exercise of their respective jurisdictions, and agree
ably to the principles and nsages of law. And either of the justices 
of the Snpreme Court, as well as judges of the district courts, shall 
have power to grant writs of habeas corpus for the purpose of an 
inquiry into the cause of commitment.22 Provided, That writs of 
habeas corpus shall in no case extend to prisoners in jail,23 unless 
where they are in custody, under or by color of the authority of the 
United States, or are committed for trial before some court of the 
same, or are necessary to be brought into court to testify.-Sec. 14, 
September 24, 1789, chap. 20. 

909. Either of the justices of the Supreme Court or a judge of 
any district con rt of the United States, in addition to the authority 
already conferred by law, shall have power to grant writs of habeas 
corpus in all cases of a prisoner or prisoners, in jail or confinement, 
where he or they shall be committed or confined, on, or by any 
authority or law, for any act done, or omitted to be done, in pursu
ance of a law of the United States, or any order, process, or decree 
of any judge or court thereof, anything in any act of Congress to 
the contrary notwithstanding. And if any person or persons to 
whom such writ of habeas corpus may be directed shall refuse to 

21 Officers of the army are so often served with writs of habeas corpus, issued under 
both federal and State authority, that it has been deemed advisable, in connection 
with this chapter, and in addition to notes running pari passu with the statutes, to 
republish in an appendix such leading decisions of the federal courts as define most 
clearly the limits of judicial jurisdiction. See APPENDIX, ~ ~ 1001-10-16. 

22 "The words in the section, 'the before-mentioned courts' can only have reference 
to such courts as were established in the preceding part of the act [Supreme, circuit, 
and district], and excludes the idea that a court of military commission can be one of 
them." The authority to be exercised by a MILITARY COMMISSION is not judicial in 
the sense in which judicial power is granted to the courts of the United States. "It 
involves discretion to examine, to decide and sentence, but there is no original juris
diction in the Supreme Court to issue a writ of habeas corpus, ad subjiciendum, to re
view or reverse its proceedings, or the writ of certiorari to revise the proceedings of 
a military commission."-Ex pa.rte Vallandigham, 1 Wallace, 251-254, passim. See 
notes 27 and 28 c; and Chap. xxii., note 1. · 

The Supreme Court bolds, however, that in the exercise of its appellate jurisdiction 
it may, by habeas corpus, relieve from unlawful imprisonment one held in military 
custody, who had been remanded to that custody by an inferior court of the United 
States.-See ex po.rte Yerger, 8 Wallace, 102, 103. 

Soldiers confined in a penitentiary for purely military offenses may be discharged 
on habeas corpus. See_Chap. xxiii., ,- 705, and note 13. 

23 But this limitation bas been gradually narrowed, and the benefits of the writ have 
been extended (~ 909) to prisoners confined under any authority, whether State or 
national, for any act done or omitted in pursuance of a law of the United States, 
or of any order, process, or decree of any judge or court of the United States; to 
prisoners being subjects or citizens of foreign states(, 910), in custody under national 
or State authority for acts done or omitted by or under color of foreign authority, 
and alleged to be valid under the l3w of nations; and (, 9ll) to all cases where any 
person may be restrained of liberty in violation of the Constitution, or of any treaty 
or law of the United States.-Ex pa.rte Yerger, 8 Wallace, 101. 
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obey the same, or shall neglect or refuse to make return, or shall 
make a false return thereto; in addition to the remedies already 
given by law, he or they shall be deemed and taken to be guilty of 
a misdemeanor, and shall, on conviction before any court of compe
tent jurisdiction, be punished21 by fine, not exceeding one thousand 
dollars, and by imprisonment, not exceeding six months, or by 
either, according to the nature and aggravation of the case.-Sec. 7, 
March 2, 1833, chap. 57. 

910. Either of the justices of the Supreme Court of the United 
States, or judge of any district court of the United States, in which 
a prisoner is confined, in addition to the authority already conferred 
by law, shall have power to grant writs of habeas corpus in all cases 
of any prisoner or prisoners, in jail or confinement, where he, she, or 
they, being suhjects or citizens of a foreign state, and domiciled 
therein, shall be committed or confined, or in custody, under or by 
any authority or Jaw, or process founded thereon, of the United 
States, or of any one of them, for or on account of any act done or 
omitted under any alleged right, title, authority, privilege, protection, 
or exemption, set up or claimed under the commission, or order or 
sanction, of any foreign state or sovereignty, the validity and effect 
whereof depend upon the law of nations, or under color thereof. 
And upon the return of the said writ, and due proof of the service 
of notice of the said proceeding, to the attorney-general or other 
officer prosecuting the pleas of the state under whose authority the 
petitioner bas been arrested, committed, or is held in custody, to be 
prescribed by the said justice or judge at the time of granting said 
writ, the said justice or judge shall proceed to bear the said cause; 
and if, upon hearing the same, it shall appear that the prisoner or 
priRoners is or are entitled to be discharged from such confinement, 
commitment, custody, or arrest, for or by reason of such alleged 
right, title, authority, privileges, protection, or exemption, so set up 
and claimed, and the laws of natious npplicahle thereto, and that 
the same exists in fact, and has been duly proved to the said justice 
or judge, then it shall be the duty of the said justice or judge forth
with to discharge such prisoner or prisoners accordingly. And if it 
shall appear to the said justice or judge that such judgment or dis-

u If the 8ervice of the writ be prevented by military force, it will be ordered to be 
placed on the files of the co11rt, to be served when practicable.-Ex parte Winder, 2 
Clifford, 89. 

An order from a subordinate in the war department, to an officer, not to obey the 
writ, by the production of the body, is no j11stification to the officer.-Ex parte Field, 
6 Blatchford, C. C., 63. 
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charge ought not to be rendered, then the said prisoner or prisoners 
shall be forthwith remanded. Provided always, That from any de
cision of such justice or judge an appeal may be taken to the circuit 
court of the United States for the district in which the said cause is 
beard; and from the judgment of the said circuit court to the Su
preme Court of the United States, on such terms and under such 
regulations and orders, as well for the custody and appearance of 
the prisoner or prisoners, as for sending up to the appellate tribunal 
a transcript of the petition, writ of habeas corpus, return ther~to, 
and other proceedings, as the judge hearing the said cause may pre
scribe; and pending such proceedings or appeal, and until final 
judgment be rendered therein, and after final judgment of discharge 
in the same, any proceeding against such prisoner or prisoners, in 
any State court, or by- or under the authority of any State, for any 
matter or thing so heard and determined, or in process of being 
beard and determined, under and by virtue of such writ of habeas 
corpus, shall be deemed null and void.-August 29, 1842, chap. 257. 

911. The several courts of the United States, and the several 
justices and judges of such courts, within their respective jurisdic
tions, in addition to the authority already conferred by law, shall 
have power to grant writs of habeas corpus in all cases where any 
person may be restrained of his or her liberty in violation of the 
Constitution, or of any treaty or law of the United States; and it 
shall be lawful for such person so restrained of his or her liberty to 
apply to either of said justices or judges for a writ of habeas cor
pus, which application shall be in writing and verified by affidavit, 
and sbu.11 set forth the facts concerning the detention of the party 
applying, in whose custody he or she is detained, and by virtue of 
what claim or authority, if known; and the said justice or judge to 
whom such application shall be made shall forthwith award a writ 
of habeas corpus, unless it shall appear from the petition itself that 
the party is not deprived of bis or her liberty in contravention of 
the Constitution or laws of the United States.. Said writ shall be 
directed to the person in whose custody the party is detained, who 
shall make return of said writ and bring the party before the judge 
who granted the writ, and certify the true cause of the detention of 
such person within three days thereafter, unless such person be de
tained beyond the distance of twenty miles; and if beyond the 
distance of twenty miles and not above one hundred miles, then 
within ten days; and if beyond ·the distance of one hundred miles, 
then within twenty days. And upon the return of the writ of 
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habeas corpus a day shall be set for the hearing of the cause, not 
.exceeding five days thereafter, unless the party petitioning shall 
request a longer time. The petitioner may deny any of the material 
facts set forth in the return, or may allege any fact to show that the 
detention is in contravention of the Constitution or laws of the 
United States, which allegations or denials shall be made on oath. 
The said return may be amended by leave of the court or judge be
fore or after the same is filed, as also may all suggestions made 
against it, that thereby the material facts may be ascertained. The 
said court or judge shall proceed in a summary way to determine 
the facts of the case, by hearing testimony and the arguments of the 
parties interested, and if it shall appear tb~t the petitioner is de
prived of his or her liberty in contravention of the Constitution or 
laws of the United States, be or she shall forthwith be discharged 
and set at liberty. And if any person or persons to whom such 
writ of habeas corpus may be directed shall refuse25 to obey the 
same, or shall neglect or refuse to make return or shall make a 
false return thereto, in addition to the remedies already given by 
law, he or they shall be deemed and taken to be guilty of a mis
demeanor, and shall, on conviction before any court of competent 
jurisdiction, be punished by fine not ·exceeding one thousand dollars, 
and by imprisonment not exceeding one year, or by either, accord
ing to the nature and aggravation of the case. From the final deci
sion of any judge, justice, or court, inferior to the circuit. court, an 
appeal may be taken to the circuit court of the 1:rnited States for the 
district in which said cause is heard [and from the judgment of said 
circuit court to the Supreme Court26 of the United States], on such 
terms and under such regulations and orders, as well for the custody 
and appearance of the person alleged to be restrained of his or her 
liberty, as for sending up to the appellate tribunal a transcript of the 
petition, writ of habeas corpus, return thereto, and other proceed
ings, as may be prescribed by the Supreme Court, or, in default of 
such, as the judge hearing said cause may prescribe; and pending 
such proceedings or appeal, and until final judgment be rendered 
therein, and after final judgment of discharge in the same, any pro

25 See preceding note. 
26 So much of this act as authorizes an appeal from the judgment of the circuit 

court to the Supreme Court, or the exercise of any such jurisdiction by said Supreme 
Court, on nppeals, is repe1'led by seo. 2, l\farch 27, 1868. But the Supreme Court 
holds that this act of 18ti8 does not take away or affect its appellate jurisdiction by 
hl\beas corpus, under the Constitution and the acts of Congress prior to date of above 
act.-Ex parte Yerger, 8 Walla.ce, 104-6. 
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ceeding against such person so alleged to be restrained of his or her 
liberty in any State court, or by or under the authority of any State, 
for any matter or thing so beard and determined, or in process of 
being heard and determined, nuder and by virtue of such writ of 
habeas corpus, shall be deemed null and void.-Sec. I, February 5, 
1867, chap. 28. 

912. A final judgment or decree in any suit in the highest court 
of a State in which a decision in the suit could be. bad, where is 
drawn in question the validity of a treaty or statute of, or an 
authority exercised under, the United States, and the decision is 
against their validity, or where is drawn in question the validity of 
a statute of or an authority exercised under any State, on the grounq 
of their being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision is in favor of such their validity, or 
where any title, right, privilege, or immunity is claimed under the 
Constitution, or any treaty or statute of or commission held, or 
authority exercised under the United States, and the decision is 
against the title, right, prh'ilege, or immunity specially set up or 
claimed by either party under such Constitution, treaty, statute, 
commission, or authority, may be re-examined an<l reversed or 
affirmed in the Supreme Court of the United States, upon a writ of 
error, the citation being signed by the. chief justice, or judge, or 
chancellor of the court rendering or passing the judgment or decree 
complained of, or by a justice of the Supreme Court of the United 
States, in the same manner, and under the same regulations, and the 
writ shall have the same effect, as if the judgment or decree com
plained of had been rendered or passed in a court of the United 
States; and the proceeding upon the reversal shall also be the 
same, except that the Supreme Court may, at their discretion, pro
ceed to a final decision of the same, and award execution, or remand 
the same to an inferior court. 'fhis act shall not apply to the case 
of any person who is or may be held in the custody of the military 
authorities of the United States, charged with any military offense, 
or with having aided or abetted rebellion against the government of 
the United States prior to the passage of this act.2T-Sec. 2, Feb
ruary 5, 1867, chap. 2S. 

2T There seems to be some doubt as to the application of this qualification. If the 
true reading is, "held in custody of the military authorities prior to the pa•rnge of 
this act," whether as military or non-military offenders, it is difficult to imagine a 
reason for the law. But by applying the expression "prior to the pas~age of this 
act" to its contiguous context we •atisfy grammatical requirements, and at the enme 
time the reason of the Jaw seems to be vindicllted. Therefore military offenders in 
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SUBORDINATION TO CIVIL AUTHORITY. 

913. When any commissioned officer or soldier shall be accused 
of a capital crime, or of having used violence, or committed any 
offense against the person or property of any citizen of any of the 
United States, such as is punishable by the known laws of the 
land, the comman<ling officer and officers of every regiment, troop, 
or company, to which the person or persons so accused shall belong, 
are hereby required, upon application duly made by or in behalf of 
the party or parties injured, to use their utmost endeavors to deliver 
over such accused person or persons to the civil magistrate, and 
likewise to be aiding and assisting to the officers of justice in ap
prehending and securing the person or persons so accused, in order 
to bring him or them to trial. 28 If any commanding officer or officers 

military custody are not within the purview of this act (fi ~ 911, 912) of 1867. Other 
interpretations are possible, but would ha\·e no present significance. 

•s Acce1>ting as an axiom that under our system of government the military is sub
ordinate to the civil authority, it is important to ascertain the precise limits of such 
subjection,-whether absolute under all conditions (a); whether in certain cases the 
jurisdiction of muuicipal and military law may not be concurrent (b); and whether 
there are not conditions under which milit.ary jurisdiction is complete anu exclusive 
(c). And iu this connection it is desirable to unuerstand the degree of our indiviJ.ual 
responoibility in issuiug or obeying such military commands as may be declared 
illegal by the civil courts (d). 

(a). SunoRDINATION AnsoLUTE.-The military power is subordinate to the civil 
authority.-Ex pa.rte Keeler, llempstead's Reports, 306. 

It is wholly iuadmissible under our government to place the military above the 
ci vii authority; and, therefore, whilst the latter shall have the custody of an officer 
for the purpose of trying him for a homicide, he cannot legally be made amenable to 
a court-martial.-3 Opinions, 466. 

But the interests of the whole houy politic, as well as of the army, dem1rnd that 
this subordination to the civil magistracy should not degenerate into servility, and 
thereupon Mr. Wirt remarks, in connection with the 33d Article (~ 1113), that" the 
commanding officer owes a duty to the men under his command: he owes them the 
duty of protection, so long as they continue in the faithful discharge of their duty. 
This duty is first in point of time, and highest in point of obligation. This 3:ld 
Article gives him no authority to withdraw that protection and deliver over bis men 
to others, except in the cases it describes, where they are accused of such an offense ns 
is punishable by the known laws of the land. To justify him in delivering them up, 
he must see that the case described by the article ha.a arisen. He is required by his 
duty to exercise his juugmelit upon the case. It is not enough to tell him that some 
offense has been committed; he must know what the specific offense is, in order that 
he may see whether it is an offense punishable by the known laws of the land."-2 
Opinions, 11. 

It is a general principle of both American and British law that "an officer or sol· 
dier of the army who does an act criminal both by the military and the general Jaw 
is subject to be tried by the latter in preference to the former, under certain condi
tions and limitation" [not \"ery clearly set fvrth]. In all ordinary cases of violence 
or injury to the person or property of third parties, an application made by or on 
behalf of the party i11.fured is a necessary antecedent condition to the power of the 
civil authority to act. It is not a right provided to the criminal, nor does the Jaw 
give to the civil magistracy any right of voluntary or officious interference. In cases 
of murder or other felony, however, the law of the land, through the public prose· 
cutor, or the gra.nd jury, takes the place of the party injured. Or the whole society 
way be the party injured, and the public prosecutor way justly J.emand that the 
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shall willfully neglect, or shall refuse, upon the application afore
said, to deliver over such accused person or persons to the civil 

criminal shall be held amenable to the law of the land either with or without a tech
nical conformity to the letter of this article of war."-6 Opinions, 413-429, pas~im. 

(b.) CONCURRENT JuRISDICTION.-When an offense bears criminal qualifications to 
two jurisdiction•, both may punish the offense.-Moore v. State of Illinois, 14 Howard, 
20. See note 6, Chap. xxii. 

It is a rule of law that" in a case of concurrent jurisdiction in different tribunals, 
the one first exercising jurisdiction rightfully acquire~ control to the exclusion of the 
other" (see 9 Wheaton, 532). Any other court having lawful jurisdiction may, how
ever, proceed against the prisoner, sa.vs Mr. Cushing, "at the same time for another 
offense, or for another criminal qualification of the same act; but the latter court 
cannot take the custody of his person away from another court where jurisdiction 
has lawfully attached." The attorney-general remarks further that it is a capital 
mistake for one of the army to suppose that, being guilty of a crime, he gains any
thing in a military sense by the interference of the civil magistrate. The military 
obligations of the party are not extinguished on bis committing a crime of which the 
civil magistrate bas cognizance. So long as the civil magistrate holds the party in 
actual physical custody, he holds him rightfully; and the military authorities are 
bound to aid the civil magistrate in this respect. "Ilut, if the party escape from the 
sheriff, or if he be released on bail, or if he be tried and acquitted, or if he be tried 
and convicted, in each of these cases, so soon as he leaves the manual custody of the 
civil magistrate, he re1•erts io the authority of his military superior."-6 Opinions, 
413. See also note 6, Chap. xxii. 

(c.) EXCLUSIVE MILITARY JuR1SnICT!ON.-Offen•es, of a purely military character, 
committed while the party is in the military service, are not cognizable under the 
cummon law jurisdiction of the courts of the United States, and the statute law hn.8 
given no criminal jurisdiction over such offenses to the civil courts. Inasmuch as Con
gress under its power to make rules for the government of the land and naval forces, 
and under the constitutional exception of cases arising in those forces from the ordi
nary operations of law, has created a code of military law for the trial of military 
crimes and offenses, it must be conceded that cognizance of such acts is withdrawn 
from the courts of civil. jurisdiction and placed exclusively in courts-martial.-Kent's 
Commentaries,* 341, :>6a, note a. See also Chap. xxii., note I. · 

While it seems to be admitted that the civil courts can inquire into the jurisdiction 
of military courts (note I, clauses b, c, and d, Chap. xxii.), it has been decided by the 
Supreme Court that" with the sentences of courts-martial which have been convened 
regu.larly, and have proceeded legally, and by which punishments are directed, not 
forbidden by law, or which are according to the laws and customs of the sea [and, 
seqttitur, of the military service], civil courts have nothing to do, nor are they in any 
way alterable by them. If it were otherwise, the civil courts would virtually admin
ister the Rules and Articles of War, irrespective of those to whom that duty and obliga
tion has been confided by the laws of the United States, and from whose decisions no 
appeal or jurisdiction of any kind has been given to the civil magistrate or ci vii cuu rt. ., 
-20 Howard, 82. 

Referring to opinion of Supreme Court in the case of Dyne• v. Hoover, the attorney
general remarks: "Courts-martial are then not only legally constituted courts of justice, 
hut also, according to this high authority, courts of .Justice, whose judgments in cases 
fitted for their consideration, are as final, cone I usi ve, and authoritative as those of any 
judicinl tribunal of the eountry."-ll Opinions, 139. See note 6, Chap. xxii. 

State oourts have no power on habeas corpus to discharge one hdd in lawful custo.dy 
under authority of the United States.-Ferrand v. Fowler (cited in Brightly's Federal 
Digest, vol. ii.). But no judge, State or national, can, under a habeas corpus, discharge 
a party who is in law/1tl cu•tody; and if it appear that the prisoner is in custody under 
what purports to be the authority of the United States, the State courts can go no further. 
See APPENDIX, , , 1024, 1029-1046. 

Military low to govern conquered territory: see Chap. xxii., note 9 a. 
(d.) C1v1L RESPONSIBILITY OF 0FFICERS.-The Supreme Court has held that as 11~ 

duties of a commanding officer were imposed by the government, under conditions of 
grave responsibility, and necessarily involved the exercise of discretionary powers, 
he could not be made amenable for injuries resulting from actions, within the seope 
of his authority, that were not influenced bv malice, c9rruption, or cruelty; and, hence, 

25 
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magistrates, or to be aiding and assisting to the officers of justice in 
apprehending such person or persons, the officer or officers so offend
ing shall be cashiered.-33d Article of War, April 10, 1806. 

914. All officers and soldiers are to behave themselves orderly 
in quarters and on their march; and whosoever shall commit any 
waste or spoil, either in walks of trees, parks, warrens, fish-ponds, 
houses, or gardens, cornfields, inclosures of meadows, or shall mali
ciously destroy any property whatsoever belonging to the inhabitants 
of the United States, unless by order -0f the then commander-in-chief 
of the armies of the said States, shall (besides such penalties as they 
are liable to by law) be punished according to the nature and degree 
of the offense, by the judgment of a regimental or general court
martial.-54th Article of War, April 10, 1806. 

that in any action against him the burden of proof, that the officer exceeded his 
authority, is upon the party complaining; the rule of law being that the acts of publio 
officers on pul>lic matters within their jurisdiction aud where they have discretionary 
powers, a.re to be presumed legal till shown by others to be unjustifiable; it is not 
enough to show tbat he committed an error of judgtuent, but it must have been a 
malicious and willful error. 8ee Wilke• v. Din•mau, in APPlz:llDIX, ~ ~ 10~5, 1102, 1104
1116, 1125, 1131. 8ee also Chap. i., note 16 a, b, c, and APPE1iDIX, ,[ ~ lUSl-1089. 

"We are not aware of any case in England or in this country in which it has been 
held that a public officer, acting to. the best of his judgment and from a sense of duty, 
in a. matter of account with an individual, has been held liable to an a.ction for an 
error of judgment."-Kendatl v. Stokes, 3 Howard, V7, \IS. 

If the power exercised by a commanding officer has been within the limits of a dis
cretion confided to him by law, his orders would justify the subordinate, even if the 
commander had abused his po\vers, or acted from improper motives; but, where no 
discretionary power exists in the commander, the order, if illegal, does not justify the 
subordintLte; and "upon principle, iudependent of the weight of judicial decision, it 
can never be maintained that a military officer can justify himself for doing an un
lawful a.ct, by producing the order of bis superior. The order way palliate, but it 
ca.nnot ju•tify."-Mitchell v. Har111011y, 13 Howard, 137. See Chap. i., note 15 b. 

After martial law has been proclaimed by the proper authority, the officers engaged 
in the military service of the State may lawfully arrest any one whom they have 
reasonable grounds to believe is engaged in insurrection or rebellion, a.nd may torcibly 
enter and search premises where it 1• reasonable to suppose that such offenders are 
secreted. "Without the power to do thi• martial law and the military army of the 
government would be mere parade, and rather encour11ge attaok than repel it. No 
more force, however, can be used than is necessary to a.ccomplish the object. And if 
the power is exercised for the purpose of oppress10n, or any injury willfully done to 
person or property, the party by whom, or by whose order, it is committed, would 
undoulltedly be an•werable."-Luther v. Borden, 17 Howard, 4ti. 

Military officers, acting under the law martial, rightfully proclaimed, justified by 
orders from their superiors, apparently within the scope of such superior's authority.
De•pan v. Olney, 1 Curtis, 3Ui>. 

lu an action 1or trespas• against an officer executing the sentence of a court.martial, 
it is a sufficient defense, to show that the court was properly constituted, had jurisdic
tion, and imposed the sentence.-Siade v. Minor, 2 Cru.nch, IJ. C., 13V; lJyne• v. llouver, 
20 Howard, tia. 

I.;xcept in a plain case of excess of authority, a military subordinate should be held 
excu•ell, in law, for acts done in obedience to the orders of his commanding officer'. 
Tlle rule is applioable, whether the legality of the order depends upon a. question ot 
fact or upon a. question of 1aw.-McCatl v. McDowell. 8ee APPENDIX, 1J ~ 1081-lOtiY. 



CHAPTER XXVIII. 

MISCELLANEOUS PROVISIONS AFFECTING 

THE AR.MY. 


ADVERTISEMENTS. 

921. IT shall be the duty of the several executive departments 
of the government to publish, in one of the daily newspapers of 
the city of Washington, on Tuesday of each week, a list of all 
contracts which shall have been solicited or proposed to each, 
respectively, during the week next preceding, which list shall state 
briefly the suhject-matter of each contract so solicited or proposed 
to be made, its terms, the name of the proposed contractor and of 
all persons known to be interested therein, directly or indirectly, 
and of all persons who solicit, request, or recommend the making 
of any such contract. Provided, That the foregoing provision 
shall not be applicable to bids made in pursuance of ad vertisem~nts 
for contracts or purchases made under existing laws, but shall 
apply to all proposed modifications of existing contracts.1-Joint. 
Resolution, July 12, 1862. 

I Under this joint resolution and the appropriation acts of May 18, 1866, March 2,. 
1867, July 20, 1868, and July 15, 1870, the heads of executive departments are re
quired to publish all advertisements, to be published in the District of Columbia, and, 
in Maryland and Virginia, in the two daily paper• in said District having the largest 
circulation, and in another paper in said District designated by the clerk of the· 
House of Itepresentatives; and such advertisements as are made to the other States-< 
and Territories may be published also in the•e District of Columbia papers,.if so• 
authorized by the chief of the executive department. 

(a.) The same publications are to be made io each of said papers equally ae to fre
quency; the circulation of such papers is to be determined upon the 10th du..y oC June· 
annually; the publishers of all papers competing for su,ch advertising are·t... fttrnish. 
a sworn statement of their bona fide paid circulation of each regular iSBue for the· 
preceding three months; and, in like manner, to certify under oath toot such oircula.
tion has not, during the said three months, been increased by any gratuitoU8 circula
tion, by a reduction in price below the ordinary and usual price of such papers, or by 
~ny other means, for the purpose of obtaining the official advertising; and the charges• 
lor such advertising are not to be greater than are paid for the same publications in 
other cities, or at a higher rate than is paid by individuals for like ad.l'ertising. 

(b.) Sec. 7, act of March 2, 1867, provides, That it shall be the duty of the clerk of 
the House of Hepresentatives to select in Virginia, South Caro.Jina, North Carolina,. 
Georgia, Florida, Alabama, Mississippi, Louisiana, Texas, and Arkansas, one Oil: 

more newspapers, not exceeding the number now allowed by law, in which all &uoilll 
(St9} 
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922. The laws relating to the army, navy, the militia and the 
marine corps of the United States shall be published officially in 
the United Statei .Army and Navy Journal, at such rates as are 
fixed by the secretary of state for the publication of the laws of 
the United States.-Sec. 13, March 2, 18G7, chap. 167. 

923. No advertisement, notice, or prop_osal for any executive 
department of the government, 01· for any bureau thereof, or for 
any office therewith connected, shall be published in any newspaper 
whatever, except in pursuance of a written authority for such pub
lication from the head of such department; and no bill for any 
such advertising, or publication, shall be paid, unless there he pre
sented with such bill a copy of the written authority aforesaid.2



Sec. 2, July 15, 1870, chap. 292. 

AGENTS. 

924. Exclusively of the purveyor of public supplies,3 paymas
ters of the army, pursers of the navy, military agents,8 and other 
officers already authorized by law, no other permanent agents shall 

advertisements u may be ordered for publication in said districts, by any executil'e 
officer of the United States, shall be published, the compensa.tion for which, and other 
terms of publication, shall be fixed by said clerk at a rate not exceeding one dollar per 
square of eight lines of space, for the publication of advertisements, the accounts for 
which shall be adjusted by the proper accounting officers and paid in the manner now 
authorized by law in the like cases; and said clerk shall notify each head of the 
several executive departments of the papers selected by him in accordance with the 
foregoing provisions; and it shall be the duty of the several executive officers charged 
therewith to furnish to such selected papers only an authentic copy of the publica
tions to be made as· aforesaid; and no money hereby or otherwise appropriated shall 
be paid for any publications or advertisements hereafter to be made ID said districts, 
nor shall any such publication or advertisement be ordered by any department or 
public officer, otherwise than as herein provided. 

See also Chap. iii., ~ ~ 98, I 06. 
2 The heads of the several bureaus of the war department will furnish to all officers 

charged with the publication of ad•·ertisements complete lists of newspapers selected 
for the public advertising, in pursuance of secs. 7 [see clause b, note I] and IO of an act 
approved March 2, I867, and sec. 2 of an act approved July 20, I868 [see note I, and 
clause a], and the list of newspapers designated by the secretary of war, together 
with the regulations and orders of the war department upon the subject, and all 
necessary blanks for compliance with these regulations. The publication of military 
orders and circulars in newspapers is, however, not authorized by these regulations. 
-Special Regulations, Augu•t IO, 1871. 

For laws governing" job printing," or all other printing than that inserted in news
pe.fers, see,, 964-\!67, and notes thereto. 

AGENTs.-The offices of "prirv~or of public s11pplie1" and of "military agent•" 
were abolished by the act of March 28, 1812 (secs. 9, I8); the purveyor's duties be!~g 
divided between the purchasing and the quartermaster's department (see Chap. v111., 

, ~ 225, 226, and notes 7, IO, I4), and the agents being superseded by .the "deputy and 
a.ssistant deputy quartermasters." It had been the duty of these agents "to pur
chase, receive, and forward to their proper destination all military stores, and ot~er 
nrticles for the troops of their respective departments," .and ·were to "account with 
the department of war, annually, for a.II the public property .which may pass through 
their hands, and a.II the moneys which they may expend in discharge of the duties of 
their offices respectively," etc. See sec. I 7, a.ct of March I6, I8U2, chap. 9. 
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be appointed either for the purpose of making contracts, or for the 
purchase of supplies, or for the disbursement in any other manner 
of moneys for the use of the military establishment, or of the navy 
of the United States, but such as shall be appointed by the Pres
ident of the United States, with the advice and consent of the 
Senate.3

" Provided, T.hat the President may, and be is hereby 
authorized, in the recess of the Senate, to appoint all or any of 
such agents, which appointments shall be submitted to the Senate 
at their next session, for their ad vice and consent, and the Pres
ident of the United States is hereby authorized, until otherwise 
provided by Jaw, to fix the number and compensation of such 
agents. Provided, That the compensation allowed to either shall 
not exceed one per cent. on the public moneys disbursed by him, 
nor in any instance the compensation allowed by law to the pur
veyor of public supplies.-Sec. 3, l\Iarch 3, 1809, chap. 28 .. 

925. Every such agent as may be appointed by virtue of the 
next preceding section, and every purser of the navy, shall give 
bond with one or more sufficient sureties, in such sums as the Presi
dent of the United States may direct, for the faithful discharge of 
the trust reposed in him.-Sec. 4, ibid. 

926. Whenever it shall become necessary for the head of any 
department or office to employ special agents, other than officers of 
the army or navy, who may be charged with the disbursement of 
public moneys, they shall prior to entering upon duty as such give 
bond in such form and with such security as the head of the depart
ment or office employing said agent may approve.3r-Sec. 14, August 
4, 1854, chap. 242. 

(a.) A department commander has no authority to appoint a civilian purchasing 
agent for the government, nor can he invest a civilian with discretion to make con
tra.cts.-Reeaide v. U11ited .Stale•, 2 Nott 4 Huntington, I. See also Chap. viii., 
note 7 a. 

(b.) The law of general and special agents declared applicable to commanding and 
subordinate officers in their relations with th• government and its contractors.
Stevena v. Ut1ited State•, 2 ibid., 101. See Chap. iii., note 65 d. · 

(c.) The United States are not bound by the declarations and representations of 
their agents, unless it clearly appears that he was acting within the scope of bis 
authority, and was empowered in his ca.pa-city al agent to make the declaration. See 
2 Paine's Reports, 68. 

(d.) Agents for the transportation of troops, etc., may be appointed by the secre· 
tary of war. See Chap. ii., ,f 6. 

(e.) Agents to receive and collect abandoned property, etc., in insurrectione.ry 
States, provided for in ~ 952. . 

(/.)And the acts of June 23, 1866, and March 2, 1867, making appropriations for 
the publio works of internal improvement, provide that "all per.ons not holding 
commissions in the regular army of the United States, who shall be intrusted with a 
disbursement of the funds appropriated for the works named in this act, shall be re
quired to give bond and ample security for the faithful application of the same; 
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927. No officer or agent of any banking or other commercial cor
poration, and no member of any mercantile or trading firm, or per
son directly or indirectly interested in the pecuniary profits or con
tracts of such corporation or firm, shall be employed or shall aet as 
an officer or agent of the United States for the transaction of business 
with such corporation or firm; and every such officer, agent, or 
member, or person, so interested, who shall so act, shall, upon con
viction thereof, be punished by a fine of not more than two thou
sand dollars nor less than five hundred dollars, and by imprison
ment for a term not exceeding two years.-Sec. 8, l\Iarch 2, 1863, 
chap. 67. 

CIVIL EMPLOYMENT. 

928. The officers of the army shall not be separated from their 
regiments and corps for employment on civil works of internal im
provement,' or be allowed to engage in the service of incorporated 
companies; and no office1· of the line of the army shall hereafter be 
employed as acting paymaster, or disbursing agent for the Indian 
department, if such extra employment require that he be separated 
from his regiment or company, or otherwise interfere with the per
formance of the military duties proper.-Sec. 31, July 5, 18X8, 
chap. 162. 

929. For the purpose of promoting knowledge of military science 
among the young men of the United States, the President may, 

and no such disbursing officer in the army of the United States shall receive any com
mission or compensation for making suot1 disbursements." 

• CIVIL EMPLOYMENT OF' OF'FICERs.-This prohibition is rema.rka.ble in view of the 
fact that the Pame act in providing (sec. a) for organization of a distinctive corps of 
topogro.phica.l engineers, repea.led (sec. 6) the a.uthority gra.oted to the President, by 
a.ct of April 30, 1824, to employ civil engineer• upon na.tiooal works of interna.I improve
ment. See Chap. xii., , 3 i8, o.od note 6. 

(a.) Ooa•t •urvey.-The act of Mo.rob 3, 1843, in ma.king provision for a. reorga.oi
zn.tion of the coo.st survey, directs the employment npon tha.t duty of" a.s ma.oy offi
cers of the a.rmy a.od no.vy a.s will be compatible with the successful prosecution of 
the work," etc. And, for assignment of gra.dua.ted ca.deta to tha.t duty, see Cha.p. iv., 
,. 154. 

(b.) Lightho1t•e duty.-For statutes a.uthorizing and directing employment of a.rmy 
officers on this duty see Chap. xii., , , 336-3!13; a.od their employment on the boa.rd 
of public works for the District of Columbia. is recognized by the a.ct of February 21, 
1871, sec. 38, cha.p. 62._ 

(c.) llIILITARY !NsTRUCTIOll.-It is a. condition of the a.ct of July 2, 1862, "doo&tiog 
public lands to the severe.I States a.od Territorie1'' for eduea.tiooa.1 purposes, that the 
funds received from the sa.les of such la.ods shall be appropriated by ea.ch State to the 

.endowment of" at lea.st one college where the lea.ding object sha.11 be, without ex:clud
iing other scientific a.nd cla.ssica.1 studies, and including n•ilitary tactic•, to tea.ch such 
•branches of learning a.s o.re rela.ted to agriculture a.od the mechanic a.rts." 

(d.) "Any ojficer" who accepts or holds a.oy appointment in the dipJoma.tic or con· 
, sular service, or any officer" on the active li•t" who a.eeepts or exercises the functions 
·of" a. civil office," held to have vaoa.ted their commissions in the a.rmy. See Chap. xx:., 
.,. fJ 562, 563. 
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upon the application of an established college or university within 
the United States, with sufficient cap~ity to educate at one time 
not less than one hundred and fifty male students, detail an officer 
of the army to act as president, superintendent, or professo1· of such 
college or university; that the number of officers so detailed shall 
not exceed twenty at any time, and shall be apportioned through 
the United States, as nearly as practicable, according to population, 
and shall be governed by genernl rules, to be prescl'ibed from time 
to time by the President."'-See. 26, July 28, 1866, chap. 299. 

CO!\lPANY COOKING. 

930. The officers of the medical department shall unite with the 
line officers of the army, under such rules and regulations as shall be 
prescribed by the secretary of war, in supervising the cooking within 
the same, as an important sanitary measure, and that said medical 
department shall promulgate to its officers such regulations and in
structions as may tend to insure the proper preparation of the ration 
of the soldier.-Sec. 8, .March 3, 1863, chap. '18. 

931. Cooks shall be detailed, in turn, from the privates of each 
company of troops in the se1·vice of the United States, at the rate of 
one cook for each company numbering less than thirty men, and two 
cooks for each company numbering over thirty men, who shall serve 
ten days each.-Sec. 9, ibid. 

COMPANY TAILORING. 

932. It shall be lawful for the commanding officer of each regi
ment whenever it may be necessary, to cause the coats, vests, and 
overalls, or breeches, which may from time to time be issued to and 
for his regiment.,' to be altered and new made, so as t~e better to fit 
them to the persons, respectively, for whose use they shall be de
livered, and for defraying the expense of such alteration, to cause to, 
be deducted and applied, out of the pay of such persons, a sum or 
sums not exceeding twenty-ti ve cents for each coat, eight cents for 
each vest, and for each pair of overalls or breeches.-Sec. 23, l\farch 
3, 1'199, chap. 48. 

(e.) Officers deta.iled under this act(, 929) a.re not a.bsent from their" appropria.te 
duties."-Adjutant-genera.1, June 26, 1868. Ilut under rulings of the secretary of war 
they are denied mileage, quarters, and fuel.-Ibid., April 2, June 7, 1872 • 
• 6 Army Regula.tions ma.ke provision for the necessary alteration of the men's cloth
lDg, under direction of the company comma.nders, and as these regulations were made 
under authority of more recent legisla.tion (, 182), the above para.graph is probably 
fully supplied. · 
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THE DEPARTMENT OF JUSTICE. 

933. There shall be and is hereby established an executive de
partment of the government of th.e United States, to be called the 
department of justice, of which the attorney-general shall be the 
head. His duties, salary, and tenure of office shall remain as now 
fixed by law, except so far as they may be modified by this act.
Sec. I, June 22, 1870, chup. 150. 

934. ·whenever a question of law arises in the administration, 
either of the war or navy department, the cognizance of which is 
not given by statute to _some other officer from whom the head of 
either of these departments may require advice, the same shall be 
sent to the attorney·general, to be by him referred to the proper 
officer in his department provided for in this act, or otherwise dis
posed of, as he may deem proper; and each head of any department 
of the government may require the opinion of the attorney-general on 
all questions of law arising in the administration of their respective 
departments.6-Sec. 6, ibid.· 

935. The attorney-general may require any solicitor or officers 
of the department of justice to perform any duty required of said 
department or any officer thereof; and the officers of the law depart
ment, under the direction of the attorney-general, shall give all 
opinions and render all services requiring the skill of persons 
learned in the law necessary to enable the President and heads of 
the executive departments, and the beads of bureaus and other 
officers in such departments, to discharge their respective duties; 
and shall, for and on behalf of the United States, procure the proper 
evidence for, and conduct, prosecute, or defend all suits and proceed
ings in, the Supreme Court of the United States and in the court of 
claims, in which the United States or any officer thereof is a party 
or may be interested. And no fees shall be allowed or paid to any 
other attorney or counselor at law for any service herein required 
of the officers of the department of justice.-Sec. 14, ibid. 

6 OPINIONS OF THE ATTORNEY-GENERALS.-Although the statutes defining the duties 
of the attorney-generals do not declare the effect of their advice, it bas been the prac
tice of the departments to heed it. It bas been found advantageous, if not necessary, 
to have uniformity of action upon analogous questions and cases; and that result is 
more likely to be attained under tbe guidance of a department constituted for that 
purpose, than by disregarding its advice.-5 Opinions, !17; 6 ibid., 334. 

(a.) The opinion of tbe attorney-general, for tbe time being, is in terms advisory to 
the secretary who calls for it; but it is obligatory as the law in tbe case, unless, on 
appeal by such secretary to the President, it be by the latter overruled.-7 ibid., 6Yl. 

\b.) Subordinate officers of the government, wbo desire an official opinion, must seek 
it t\lrough the head of the department to which such subordinate is accountable.
I ibid., 211. 
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936. The attorney-general shall have supervision of the conduct 
and proceedings of the various attorneys for the United States in 
the respective judicial districts, who shall make report to him of 
their proceedings, and also of all other attorneys and counselors em
ployed in any cases or business in which the United States may be 
cqncerned.-Sec. 16, ibid. 

937. It shall not be lawful for the secretary of either of the ex
ecutive departments to employ attorneys or counsel at the expense 
of the United States; but such departments, when in need of counsel 
or advice, shall call upon the department of justice, the officers of 
which shall attend to the same; and no counsel or attorney fees· 
shall hereafter be allowed to any person or persons, besides the 
respective district attorneys and assistant district attorneys, for 
services in such capacity to the United States or any branch or 
department of the government thereof, unless hereafter authorized 
by law, and then only on the certificate of the attorney-general that 
such services were actually rendered, and that the same could not 
be performed by the attorney-general, or solicitor-general, or the 
officers of the department of justice, or by the district attorneys . 
.And every attorney and counselor who shall be specially retained, 
under the authority of the department of justiee, to assist in the 
trial of any case in which the government is interested, shall receive 
a commission from the head of said department, as a special assist
ant to the attorney-general or to some one of the district attorneys, 
as the nature of the appointment may require, and shall ta.ke the 
oath required by law to be taken by the district attorneys, and shall 
be subject to all the liabilities imposed upon such officers by law.
Sec. 17, ibid. . 

DETAILS. 

938. Hereafter details to special service shall only be made with 
the consent of the commanding officer of forces in the field; and 
enlisted men, now or hereafter detailed to special service, shall not 
receive any extra pay for such services beyond that allowed to other 
enlisted ruen.7-Sec. 35, March 3, 1863, chap. 75. 

EIGHT-HOUR LAW. 

939. Eight hours shall constitute a day's work for all laborers, 
workmen, and mechanics now employed, or who may be hereafter 

7 In so far as this act prohibits extra pay to men detailed on extra duty, it has been 
repealed by the act of 1866. ·See Chap. viii.,~ 248. The first clause is probably in
operative in time of peace. 
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employed, by or on behalf of the government of the United States; 
and that all acts and parts of acts inconsistent with this act be and 
the same are hereby repealed. 8-June 25, 1868, chap. 72. 

FLAGS, STANDARDS, AND COLORS. 

940. That, from and after the 4th day of July next, the flag of 
the United States be thirteen horizontal stripeR, alternate red and 
white; that the union be twenty stars, white in a blue field. 9-Sec. 1, 
.April 4, 1818, chap. 34. 

941. That, on the admission of every new State into the Union, 
one star be added to the union of the flag; and that such addition 
shall take effect on the 4th day of July then next succeeding such 
admission.-Sec. 2, ibid. 

942. That the secretaries of the war and ·navy departments be 
and they are hereby directed to cause to be collected and transmitted 
to them, at the seat of the government of the United States, all such 
flags, standards, and colors as shall have been, or may hereafter be, 
taken by the army and navy of the United States frum their enemies. 
-Sec. 1, April 18, 1814, chap. 78. 

943. That all the flags, standards, and colors, of the description 
aforesaid, which are now in the possession of the departments afore· 
said, and such as may be hereafter transmitted to them, be, with all 
convenient dispatch, delivered to the President of the United States, 
for the purpose of being, under his direction, preserved and displayed 
in such public place as be shall deem proper.-Sec. 2, ibid. 

IMPRISONMENT FOR DEBT. 

944. No non-commissioned officer, musician, or private shall be 

s No reduction shall be made in the wages paid by the government by the day to 
such laborers, workmen, and mechanics, on a-0count of such reduction of the hours of 
labor.-President's Proclamation, May 19, 1869. See also G. 0. No. 46, A.-G. O., 
1868. 

The a.ct does not apply to enlisted men sentenced to ha.rd la.bor.-Adjutant-genera.1, 
September 17, 1869. 

9 TnE NATIO~AL Cowns are not to be "dipped" to any vessel. It is usual for for
eign ships of war intending to salute the flag to give notice to the commanding officer 
of the post where such flag is flying. The latter returns the salute, gun for gun, bat 
no salute should be returned except to a. vessel of wa.r.-Adjuta.nt-genera.l, March 9, 
1871. 

(a.) The ho•pilal and ambulance flag• of the army are established a.s follows: for 
genera.I hospitals, yellow bunting nine by five feet, with the letter H, twenty-four 
inches long, of green bunting, in centre. 

For post and field hospitals, yellow bunting six by four feet, with letter II, twenty
four inches long, of green bunting, in centre. 

For ambulances and guidons to mark the way to field hospitals, yellow bunting 
fourteen by twenty-eight inches, with a. border, one inch deep, of green.-G. O. No. 
9, A.-G. O., 1864. 
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arrested, or subject to arrest, or be taken in execution for any debt, 
under the sum of twenty dollars, contracted before enlistment, nor 
for any debt contracted after enlistment. 10-Sec. 23, March 16, 1802, 
chap. 9. 

INSURRECTIONARY STATES. 

945. 'Vhenever11 the President, in pursuance of the prov1s10ns 
of the 2d s.ection of the act entitled "An act to provide for calling 
forth the militia to execute the laws of the Union, suppress insur
rections, and repel invasions, and to repeal the act now in force, for 
that purpose," approved February 28, 1795,11• shall have called 
forth the militia to suppress combinations against the laws of the 
United States, and to cause the laws to be duly executed, and the 
insurgents shall have failed to disperse by the time directed by the 
President, and when said insurgents claim to act under the authority 
of any State or States, and such claim is not disclaimed or repudi
ated by the persons exercising the functions of government in such 
State or States, or in the part or parts thereof in which said com
bination exists, nor such insurrection suppressed by said State or 
St.ates, then and in such case it may and shall be lawful for the 
President, by proclamation, to declare that the inhabitants of such 
State, or any section or part thereof, where such insurrection exists, 
are in a state of insurrection against the United States :12 and there
upon all commercial intercourse by and between !he same and the 
citizens thereof and the citizens of the rest of the United States 
shall cease and be unlawful so long as such condition of hostility 
shall continue ; and all goods and chattels, wares and merchan
dise, coming from said State or section into the other parts of the 
United States, and all proceeding to such State or section, by land 
or water, shall, together with the vessel or vehicle conveying the 
same, or conveying persons to or from such State or section, be for
feited to the United States. Provided however, That the Presi
dent13 may, in his discretion, license and permit commercial inter
course with any such part of said State or section, the inhabitants 

10 This section continues in force under provisions of sec. 'l, aot of March 3, 1815. 
See Chap. xvii., , 492. 

11 This is not a temporary act. See 3 Wallace, 617. 
(a.) This section referred to was repealed and ~upplied by the aot of July 29, 1861. 

See , , 802, 814. 
12 When the President has declared a State or part thereof to be in insurrection, 

the courts must hold that this condition continues until he declares the contrary.
U11ited State• v. Proba1co, 11 Law Reports, 419. 13 The President alone has authority to authorize such intercourse (5 Wallace, 630; 
6 ib1'd., 521), aod his authority finds limitation in 1f 949. 
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of which are so declared in a state of insurrection, in such articles, 
and for such time, and by such persons, as be, in bis discretion, may 
think most conducive to the public interest; and such intercourse, 
so far as by him licensed, shall be conducted and carried on only 
in pursuance of rules and regulations prescribed by the secretary 
of the treasury. And the secretary of the treasury may appoint 
such officers at places where officers of the customs are not now 
authorized by law as may be needed to carry into effect such licenses, 
rules, and regulations; and officers of the customs and other officers 
shall receive for services under this section, and under said rules 
and regulations, such fees and compensation as are now allowed for 
similar service under other provisions of law.-Sec. 5, July 13, 1861, 
clrnp. 3. 

946. The power of the President to declare the inhabitants of 
any State, or any part thereof, in a state of insurrection, as provided 
in the 5th section of the act to which this is an addition, shall ex
tend to and include the inhabitants of any State, or part thereof, 
where such insurrection against the United States shall be found 
by the President at any time to exist.-July 31, 1861, chap. 32. 

947. The prohibitions and provisions of the act approved July 13, 
1861 [if 945], and of the acts amendatory or supplementary thereto, 
shall apply to all commercial intercourse by and between persons 
residing or being within districts within the present or future lines 
of national military occupation in the States or parts of States de
clared in insurrection, whether with each other or with persons 
residing or being within districts declared in insurrection and not 
within those lines; and that all persons within the United States, 
not native or naturalized citizens thereof, shall be subject to the 
same prohibitions, in all commercial intercourse with inhabitants of 
States or parts of States declared in insurrection, as citizens of loyal 
States are subject to under the said act or acts.-Sec. 4, July 2, 1864, 
chap. 225. 

948. Whenever any part of a loyal State shall be under the con
trol of insurgents, or shall be in dangerous proximity to places under 
their control, all commercial intercourse therein and therewith shall 
be subject to the same prohibitions and conditions as are created by 
the said acts, as to such intercourse between loyal and insurrec
tionary States, for such time and to such extent as shall, from time 
to time, become necessary to protect the public interests, and be 
directed by the secretary of the treasury, with the approval of the 
President.-Sec. 5, ibid. 



NISCELLANEOUS PROVISIONS AFFECTING TIIE ARJ!r. 389 

949. So much of sec.. 5 of the act of 13th of July, 1861 [if 945], 
aforesaid, as authorizes the Prnsident, in bis discretion, to license 
or permit commercial relations in any State or section the inhabitants 
of which are declared in a state of insurrection, is hereby repealed, 
except so far as may be necessary to authorize supplying the neces
sities of loyal persons residing in insurrectionary States, within the 
lines of actual occupation by the military forces of the United States, 
as indicated by published order of the commanding general of the 
department or district so occupied; and, also, except so far as may 
be necessary to authorize persons residing within such lines to bring 
or send to market in the loyal States any products which they shall 
have produced with their own labor or the labor of freedmen or 
others employed and paid by them, pursuant to rules relating thereto, 
which may be established under proper authority. And no goods, 
wares, or merchandise shall be taken into a State declared in insur
rection, or transported therein, except to and from such places, and 
to such monthly amounts, as shall have been previously agreed upon 
in writing by the commanding general of the department in which 
such places are situated, and an officer designated by the secretary 
of the treasury for that purpose.-Sec. 9, July 2, l!S64, chap. 225. 

950. If, during the present or any future insurrection against 
the government of the United States, after the President of the 
United States shall have declared, by proclamation, that the laws 
of the United States are opposed, and the execution thereof obstructed, 
by combinations too powerful to be suppressed by the ordinary 
course of judicial proceedings, or by the power vested in the marshals 
by law, any person 01· persons, his, her, or their agent, attorney, or 
employee, shall purchase or acquire, sell or give any property of 
whatsoever kind 1

' or description, with intent to use or employ the 
same, or suffer the same to be used or employed, in aiding, abetting, 
or promoting such insut'rection or resistance to the laws, or any 
person or persons engaged therein; or if any person or persons, 
being the owner or owners of any such property, shall knowi11gly use 
or employ, or consent to the use or employment of the same as afore
said, all such property is hereby declared to be lawful subject of 
prize and capture wherever found; and it shall he the duty of the 
President of the United States to cause the same to be seized, con
fiscated, and condemned.-Sec. 1, August 6, 1861, chap. 60. 

u This act embraces all descriptions of property, real or personal, on land or water. 
-U11iun l11sura11ce Cumpany v. U11ited States, 6 Wallace, 759. 



390 DIGEST OF ltf/LITARY LAWS. 

951. It shall be the duty of every officer or private of the regular 
or volunteer forces of the United States, or any officer, sailor, or 
marine in the naval service of the United States upon the inland 
waters of the United States, who may take or receive any such 
abandoned property,15 or cotton, sugar, rice, or tobacco, from persons 
in such insurrectionary districts, or have it under his control, to turn 
the same over to an agent appointed as aforesaid, who shall give a 
receipt therefor; and in case he shall refuse or neglect so to do, he 
shall be tried by a court-martial and shall be dismissed from the 
service, or, if an officer, reduced to the ranks, or suffer such other 
punishment as said court shall order, with the approval of the Presi· 
dent of the United States.-Sec. 6, March 12, 1863, chap. 120. 

952. The 1st section of the "act to provide for the collection of 
abandoned property and for the prevention of fraud in insurrectionary 
districts of the United States," approved .March 12, 1863,16 is hereby 
extended so as to include the descriptions of property mentioned in 
an act entitled "An act further to provide for the collection of duties 
on imports, and for other purposes," approved July 13, 1861,17 and 
an act entitled "An act to suppress insurrection, to punish treason 
and rebellion, to seize and confiscate the property of rebels, and for 
other purposes," approved July 17, 1862,16 respectively; and that 
the sales provided for in said act first mentioned may be made at 
such places as may be designated by the secretary of the treasury. 
And sec. 619 of said first-mentioned act is hereby amended so as to 
include every description of property mentioned in the acts of July 

15 This section a.mended so a.s to embrace any kind of property mentioned in , 945, 
a.nd the "estates a.nd property, moneys, stocks, a.nd credits of such persons" a.s incur 
the forfeitures prescribed in a.ct of July 17, 1862. See, 952, and its notes. 

(a.) Sec. 7 of this act provided that none of the provisions of the act should apply 
to a.ny lawful maritime prize made by our naval forces; but in sec. 7 of the ameudatory 
a.ct of July 2, 1864 (chap. 225 ), it is enacted: "That no property, seized or taken upon 
any of the inland waters of the United States by the naval forces thereof, shall be re~ 
garded as maritime prize; but all property so seized or taken shall be promptly de
livered to the proper officers of the courts, or as provided in this act and in the said 
act approved March 12, 1863" [~ 1151]. · 

16 Enacting," That it shall lie lawlul for the secretary of the treasury, from and 
after the pas•age of this act, as he shall, from time to time, see fit, to appoint a. special 
agent or agents to receive a.nd collect all abandoned or captured property in any State 
or Territory, or any portion of any State or Territory of the United States, designated 
as in insurrection against the lawful government of the United States by proclamation 
of the President of July 1, 1862. Provided, That such property she.II not include 
any kind or description which has been used, or which wus intended to be used, for 
waging or carrying on war against the United States, such as arms, ordnance, ships, 
steamboats, or other water craft, and the furniture, forage, military supplies, or muni
tions of wa.r." 

17 See sec. quoted in~ 945. 
IS Which, however, became inoperative after suppression of the late rebellion. 
19 In "i 951. 
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13, 1861, and July 17, 1862, aforesaid; and that all property, real 
or personal, described in the acts towhich this is in addition, shall be 
regarded as abandoned when the lawful owner thereof shall be volun
tarily absent therefrom, and engaged, either in arms or otherwise, in 
aiding or encouraging the rebellion.-Sec. 3, July 2, 1864, chap. 225. 

953. All officers and privates of the regular and volunteer forces 
of the United States, and all officers, sailors, and marines in the 
naval service, are hereby prohibited from buying or selling, trading, 
or in any way dealing in the kind or description of property men
tioned in this act, and the act to which this is an addition,'0 whereby 
to receive or expect any profit, benefit, or advantage to himself, or 
any other person, directly or indirectly connected with him; and it 
shall be the duty of such officer, private, sailor, or marine, when such 
property shall come into his possession or custody, or within his 
control, to give notice thereof to some agent appointed by virtue of 
this act, and to turn the same over to such agent without delay: any 
officer of the United States, civil, military, 01· naval, or any sutler, 
soldier, marine, or other person, who shall violate any provision of 
this act, or who shall take, or cause to be taken, into a State declared 
to be in insurrection, or to any other point to be thence taken into 
such State, or who shall transport or sell, or otherwise dispose of 
therein, any goods, wares, or merchandise whatsoever, except in 
pursuance of license and authority of the Presideut, as provided in 
said 5th section of the act of July 13, 1861, aforesaid [if 945], and 
any officer or"other person aforesaid who shall make any false state
ment or representation upon which license and authority shall be 
granted for such transportation, sale, or other disposition, and any 
officer or other person aforesaid who shall, under any license or 
authority obtained, willfully and knowingly transport, sell, or other
wise dispose of, any other goods, wares, or merchandise, than such 
as are in good faith so licensed and authorized, or shall willfully and 
knowingly transport, sell, or dispose of the same or any portion 
thereof, in violation of the terms of such license or authority, or of 
any rule or regulation prescribed by the secretary of the treasury 
concerning the same, or shall be guilty of any act of embezzlement, 
of willful misappropriation of public or private money or property, of 
keeping false accounts, or of willfully making any false returns, or of 
any other act amounting to a felony, shall be liable to indictment as 

20 The property referred to as mentioned in this, "nd in former acts, is described in 
fr fr 945-952, and in notes 17, 18; and, under 2d sect.ion of the act of 1864, includes 
"the abandoned lands, houses, and tenement•" within the insurrectionary districts. 
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for a misdemeanor, and fine not exceeding five thousand dollars, and 
to punishment in the penitentiary not exceeding three years, before 
any court, civil or military, competent to try the same.n And it 
shall be the duty of the secretary of the treasury, from time to time, 
to institute such investigations as may be necessary to detect and 
prevent frauds and abuses in the trade and other transactions con
templated by this act, or by the acts to which this is supplemen'tary. 
And the agents making such investigations shall have power to 
compel the attendance of ·witnesses, and to make examinations on 
oath.-Sec. 10, ibid. 

MARINE CORPS. 

954. The marine corps established by this act shall, at any time, 
be liable to do duty in the forts and garrisons of the United States 
on the sea-coast, or any other duty on shore, as the President, at his 
discretion, shall direct.22-Sec. 6, July 11, 1798, chap. 

955. The said corps shall, at all times, be subject to, and under 
the laws and regulations which are or may hereafter be established 
for the better government of the navy, except when detached for 
service with the army by order of the President of the United 
States.-Sec. 2, June 30, 1834, chap. 

NAYAL REQUISITIONS. 

956. It shall be the duty of the several officers of the staff of 
the army of the United States to provide the officer~ seamen, and 
marines of the navy of the United States, when acting or proceed
ing to act on shore, in co-operation with the land troops, upon the 
requisition of the commanding naval or marine officer of any such 
detachment of seamen or marines under orders to act as aforesaid, 
with rations; also the officers and seamen with camp equipage ac· 
cording to the relative rank and station of each, and the military 
regulations in like cases, together with the necessary transportation, 
as well for the men as for their baggage, provisions, and cannon. 

21 Query, how far this act qualifies the statutes in,, 51-53, 74, 75, 77, 78, and 7497 
(a.) See also, 82. . 
22 The order directing it to this duty should pass through the secretary of the navy; 

but, when the President incorporated it with an army for any given service on land, 
its identity as a marine corps is, for the occasion, lost in that of the army, and orders 
may be passed to it through the war department.-1 Opinions, 380. 

(a.) Officers of the army and of the marine corps may transfer, in cases where the 
rank of other officers will not be prejudiced; but such exchanges can be effected only 
by action of the President, by and with the advice and consent of the Senate.-!! 
Opinions, 355. . 

(b.) Officers of the marine "corps on same footing as to rank as army officers: see 
"ii" 517. 
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Provided nevertheless, That the contract price of the rations which 
may be furnished shall be reimbursed out of the appropriations for 
the support of the navy.-Sec. 1, December 13, 1814, chap. 13. 

957. The respective quartermasters or the army shall, upon the 
requisition of the commanding naval officer of any such detach
ment of seamen or marines, furnish the said officer and his neces
sary aides with horses, accoutrements, and forage during the time 
they may be employed in co-operating with the land troops as 
aforesaid.-Sec. 2, ibid. 

OBSTRUCTION OF HARBORS. 

958. That the President be and he is hereby authorized, when
ever the same shall be deemed necessary for the defense and security 
of any of the ports and harbors of the United States, to cause to 
be hired or purchased, hulks, or other means of impediment to the 
entrance of the ships or vessels of the enemy, to be sunk with the 
consent"' of the proper authority of the State in which such port 
or harbor may be, and the same to be removed whenever in his 
opinion it may be done with safety to such ports or harbors.-Sec. 
1, July 16, 1813, chap. 13. 

OFFICE HOURS. 

959. From the 1st of the month of October until the 1st day 
of the month of April, in each and every year, the general land
office and all the bureaus and offices therein, as well as all those in 
the departments of the treasury, war, navy, state, and general post
office, shall be open for the transaction of the public business at 
least eight hours in each and every day, except Sundays and the 
25th day of December; and from the 1st day of April until the 1st 
day of October, in each year, all the aforesaid offices and bureaus 
shall be kept open for the transaction of the public business at 
least ten hours in each and every day, except Sundays and the 
4th day of July.-Sec. 12, July 4, 1836, chap. 352. 

960. The postmaster- general may provide by regulation for 
transwitting ,unpaid and duly certified letters of soldiers, sailors, 
and marines in the service of the United States, to their destina
tion."-Sec. 155, June 8, 1872, chap. 335. 

23 But if the proper State authorities should not consent to such obstruction of the 
ports and harbors of the United States? • 

"All domestic letters, deposited in the post-office, on which the postrige is wholly 
unpaid or paid less than one rate, except letters lawfully free, and duly certified letters 
of soldiers, sailors, and marines in the service of the United States, are to be sent to 
the dead-letter office, in accordance with sec. 195 of same a.ct. 

26 
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961. Packages of woolen, cotton, or linen clothing, not exceed. 
ing two pounds in weight, may be sent through the mail to any 
non-commissioned officer or private- in the army of the United 
States, if prepaid, at the rate of one cent for each ounce or fraction 
thereof, subject to such regulation as the postmaster-general may 
prescribe.-S~c. 164, ibid. 

962. Authority to frank mail-matter is conferred upon and 
limited to the following persons: 

Third. The chiefs of the several executive departments. . . 
:Fifth. Such principal officers of the executive departments, being 

beads of bureaus or chief clerks, as the postmaster-general may by 
regulation prescribe, to cover official communications only. . . . 

And no person entitled by law to the franking privilege shall 
exercise said privilege otherwise than by his written autograph 
signature on the. matter franked; and all mail-matter not thus 
franked shall be charged with the legal rates of postage thereon.2$ 
-Sec. 180, ibid. 

963. The following mail-matter shall be allowed to pass free in 
the mail: 

Second. Official communications addressed to chiefs, beads of 
bureaus, chief clerks, or franking officer of either of the executive 
departments. 

Eleventh. Medals, certificates of thanks, or other testimonials, 
which have been, or may be, awarded, by the legislatures of the 
several States and Territories, to the soldiers thereof, to be sent by 
the adjutant-generals of said States and 'l'erritories, under such 
regulations as the postmaster-general may prescribe.-Sec. 184, ibid. 

PRINTING. 

964. It shall not be lawful for the officer or person in charge 
of any bureau or office in any of t_he departments of the govern· 
ment to print or cause to be printed, at the public expense, any 
report be may make to the President of the United States, or to 

25 PosTAGE ACCOUNTS.-" Ea.ch officer of the army will keep a. postage memorandum
book, in which will be entered a.II official postage pa.id by him, giving, in ea.ch case, 
the a.mount, date, and address of the person to whom sent, or from whom received. 

"In rendering his account to the paymaster for reimbursement, he need only state 
the aggregate sum charged for the period embraced. .But in certifying the correct
ness of his a.cconnt in the usual form, he shall add 'the sum charged is the true 
a.mount a.s verified by my postage-book.' 

"Officers will preserve tlrnir postage-books, to be produced when ca.lied for, as they 
may become suujects of useful reference to establi•h facts, dates," etc.-G. O. No. 
121, A.-11. o., Dec. 2, 1870. 
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the head of any of the departments. 28-l'ec. 8, August :n, 1852, 
chap. 108. 

965. All printing of any kind ordered by the executh·e depart
ments shall be executed by the government printer, when practica
ble, and if not, at such office as may be designated by the clerk of 
the House of Representatives, at rates not exceeding the current 
rates for such printing.-Sec. 10, March 2, 1867, ch11p. 167. 

966. All necessary letter-press printing and book-binding,27 in 
all the departments and bureaus, shall be done and executed at the 
government printing-office, and not el:>ewhere, except registered 
bonds and written records, which miiy be bound a:> heretofore at the 
departments.-Sec. 1, July 20, 1868, chap. 171. 

967. No printing shall be hereafter executed except on written 
order under the direction of beads of departments, or by the two 
houses of Congress, as authorized by law.27d-Sec. 1, l\farch 3, 18.71, 
chap. 115. 

26 Such documents as accompany the secretary's annual report are, however, upon 
his requisition, printed by the public printer, to whom they must be transmitted, by 
the @'ecretary, on or before the !st of November in eacn ye1Lr. Sec. I, .MILrch 14, and 
sec. 1, June 2.5, 1864. And the secret1Lry's report is to be furnished to the public· 
printer ou or before the third .Mondlly in November in each year.-Sec. 3, June 25,. 
1861. 

27 "And binding l\nd all blank books" ordered by the heads of departments, or of the· 
bureaus thereof, to be executed under the direction of the public priuter.-Seo. 5,. 
June 23, 1860. 

(a.) And" payments of public money for government printing or binding not done- · 
at the go1•ernment printing-office, according to the provision of the act of July 20 
(1f 96fij, 1868, shall not be ILllowed by the accounting officers Of the government."
J:>roviso in sec. 1, l\Iarch 3, 1869, chap. 121. 

(b.) "After the 30th day of June, 1872, it shall be the duty of each bead of an ex
ecutive department of the government, and of all other public officers who have here
tofore had printing and binding done at the congre•sional printing.office for the use 
of their respective departments or public offices, to include in their annual estimates 
for appropriations for the next fiscal year such sum or sums as may to them seelllA 
necessary 'fur printing and binding, to be executed nuder the direction of the con
gressional printer."'-Sec. 2, l\Iay 8, 1872. 

(c.) And "it shall be the duty of the congressionl\l printer, when Congress shall. 
have made an appropriation for any department or public office, to be expended' for· 
printing and binding, to be executed under the direction of congressional printer,•· 
to cause an account to be opened with each of said departments or public offices, on. 
which he shall charge, for all printing and binding ordered by the hel\ds of said de
partments or public office•, in accordance with t.be schedule of prices established in ac
cordance with law, and it snail not be lawful for him to cause to be executed any 
printing or binding the value whereof shall exceed the amount appropriated for such• 
purpose."-Sec. 3, ibid. 

(d.) Bills for Joo PRIYTING must be submitted to the war department prior to pay
ment, and orders authorizing such printing are not to be construed as authorizing: 
payment of the bills therefor, until audited and approved according to the regulations. 
of August I, 1870, from the war d.•partment, which may be obtained on application to· 
the chief clerk of that department. 

(e.) All acts prescribing and limiting the number of congressional documents to be' 
printed for the use of any bead of dep11ortment or public office have been repealed by · 
sec. 41 l\Iay 8, 1872. 

1 
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RAILROADS AND TELEGRAPH LINES. 

968. '!'bat the President of the United States, when in his judg
ment the public safety may require it, be and he is hereby author
ized to take possession of any or all the telegraph lines in the United· 
States, their offiees and appurtenances; to take possession of any 
or all the railroad lines in the United States, the rolling stock, their 
offices, shops, buildings, and all their appendages and appurtenances; 
to prescribe rules and regulations for the holding, using, and main
taining of the aforesaid telegraph and railroad lines, and to extend, 
repair, and complete28 the same, in the manner most conducive to 
the safety and interest of the government; to place under militarv 
control all the officers, a.gents, and employees belonging t'o tl;e 
telegraph and railroad lines thus taken possession of by the Presi

. dent, so that they shall be considered as a post road and a part of 
the military establishment of the United States, subject to all the 
restrictions imposed by the Rules and Articles of W ar.-Sec. 1, 
.January 31, 1862, chap. 15. 

969. Any attempt by any party or parties whomsoever, in any 
.State or district in which the laws of the United States are opposed 
or the execution thereof obstructed by insurgents and rebels against 

'the United States, too powerfnl to be suppressed by the ordinary 
·Course of judicial proceeding.<>, to resist or interfere with the unre
strained use by government of the property described in the pre
ceding section, or any attempt to injure or destroy the property 

.,aforesaid, shall be punished 	as a military offense, by death, or such 
other penalty as a court-martial may impose.-Sec. 2, ibid. 

970. Three commi,;sioners shall be appointed by the President of 
"the United States, by and with the advice and consent of the 
.,Senate, to assess and determine the damages suffered, or the com
pensation to which nny railroad or telegraph company may be en

·•titl.ed by reason of the railroad or telegraph line being seized and 
.. used under the authority conferred by this act, and their award 
~shall be submitted to Congress for their action.-Sec. 3, ibid. 

971. The compensation of each of the commissioners aforesaid 
~shall be eight dollars per day while in actual service; and that the 

1provisions of this act, so far as it relates to the operating and u_sing 

28 This act is not to be construed a.s a.uthorizing the construction of any railroitd, 
. and so much thereof as authorizes the extension or completion of any such road is re
pealed.-Joint Resolution, July 14, 1862. 

http:�titl.ed
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said railroads and telegraphs,•shall not be in force any longer than 
is necessary for the suppression of this rebellion. 29-Sec. 5, ibid. 

972. Any telegraph company now organized, or which may here
after be organized under the laws of any State in this Union, shall 
have the right to construct, maintain, and operate lines of telegraph 
through and over any portion of the public domain of the United 
·states, 	over and along any of the military or post roads of the 
United States which have been or may hereafter be declared such 
by act of Congress, and over, under, or across the navigable streams 
or waters of the United States. Provided, That such lines of tele
graph shall be so constructed and maintained as not to obstruct the 
navigation of such streams and waters, or interfere with the ordinary 
travel on such military or post roads. And any of said companies 
shall have the right to take and use from such public lands the 
necessary stone, tim her, and other materials for its posts, piers, 
stations, and other needful uses in the construction, maintenance, 
and operation of said lines of telegraph, and may pre-empt and use 
such portion of the unoccupied public lands subject to pre-emption 
through which its said lines of telegraph may be located as may be 
necessary for its stations, not exceeding forty acres for each station; 
but such stations shall not be within fifteen miles of each other. 
Sec. 1, July 24, 1866, chap. 230. 

973. Telegraphic communications between the several depart
ments of the government of the United States and their officers and 
agents shall, in their transmission over the lines of any of said com
panies, have priority over all other business, and shall be sent at rates30 

to be annually fixed by the postmaster-general.-Sec. 2, ibid. 

29 That Congress intended to limit the power of the President to the then existing 
rebellion is inferred from the fact, that, though the act may, in terms, give him th1t 
right to take possession of railroads aod telegraphs up01• a /1tt11re emerye11cg, it ex
pres•ly deprives him of authority, io such case, lo operate nnd use them. 

The latter clause of sec. 5 is not a negath·e pregnant of the President•s continuing
authority to take possession, but of the continuing authority of the commissioners to 
assess and determine damages, of courts-martial to punish offenders not yet caught or 
tried, etc. "Rotione cea11ante lex ip11a cesaat." 

30 SCHEDULE 01" RATES (for the year ending June 30, 1873).-"The rate for all tele
graphic communications known as the signal service messages anti reports shall be 
three cents for each word of said reports and mes&ages for each circuit over which it 
may pass in accordance with the schedule of circuits and plans of the chief signal officer 
of the army, which are now adopted, or may hereafter be adopted, by him for trans
mitting these dispatches, or such part thereof as be may designate, in such words or 
ciphers as may, from time to time, be directed by him. The amount thus estimated is 
to be taken in full payment for ~aid dispatches, no additional allowance to he made 
for drops, office me&sages, or other services or special facilities required by the chief 
signal officer for the correct anti prompt transmission of said signal service messages 
an<l reports. 

l'he rate for all telegraphic communications, sent otherwise than over circuits estab-· 
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974. The rights and privileges fiereby granted shall not be 
transferred by any company acting under this act to any other cor
poration, association, or person. Provided, however, 'l'hat the 
United States may at any time, after the expiration of five years 
from the date of the passage of this act, for postal, military, or other 
purposes, purchase all the telegraph lines, property, and effects of 
any or all of said companies at an appraised value, to be ascertained 
by five competent disinterested persons, two of whom shall be se
lected by the postmaster-general of the United States, two by the 
company interested, and one by the four so previously selected.
Sec. 3, ibid. 

975. Before any telegraph company shall exercise any of the 
powers or privileges conferred by this act, such company shall file 
their written acct>ptance with the postmaster-general of the restric
tions and obligations required by this act.-Sec. 4, ibid. 

976. No part of this appropriation,81 nor of any appropriation 
for the several departments of the government, shall be paid to any 
telegraphic company which shall neglect or refuse to transmit tele
graphic communications between said departments, their officers, 
agents, or employees, under the provisions of the 2d section of chap. 
230 of the statutes of the United States for the year 1866, and at 
rates of compensation therefor to be established by the postmaster
general. Provided also, That whenever any telegraph company 
shall have filed its written acceptance with the pm;tmaster-geueral, 
of the restrictions and obligations required by the act approved 
July 24, 1866, entitled "An act to aid in the construction of tele
graph lines, and to secure to the government the use of the same, 
for postal, military, and other purposes," if such company, its agents, 
or employees shall hereafter refuse or neglect to transmit any such 
telegraphic communications as are provided for by the aforesaid act, 

lished as aforesaid, shall be as follows, viz.: one cent per word for each circuit through 
which it shall be transmitted, said ru.te to be computed subject to the following con
ditions, viz.: 

A distance of two hundred and fifty miles, as computed by the tables of the post
office department, shall be deemed a circuit. 

If, in computing circuits, there shall be found one or more circuits and a fraction of 
a circuit, such fraction shall be deemed a circuit. 

If a communication shall be sent a distance less than two hundred u.nd fifty milef, 
that distance shall be deemed a circuit. 

All words of the communication transmitted are to be counted, excepting the date 
and place at which such communication is filed; all messages of less than twenty-fi\'e 
words, address and signature included, shBll be rated as if containing twenty-five 
words, and all messages exceeding twenty-five words shall be rated by the exact 
number of words they contain, address and signature included."-Postmaster-geucral, 

.June 29, 1872. 
31 Signal service for year ending June 30, 1873. 
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or by the joint resolution approved the 9th day of February, 1870, 
"to authorize the secretary of war to provide for taking meteoro
logical observations at the military stations and other points of the 
interior of the continent, and for giving notice on the northern lakes 
aud seaboard of the approach and force of storms," such telegraphic 
company shall forfeit and pay to the United States not less than one 
hundred and not exceeding one thousand dollars for each refusal or 
neglect aforesaid, to be recovered by an action or actions at law, 
in any district court of the United States.-Sec. 1, June 10, 1872, 
chap. 

TRUSSES. 

977. Every soldier of the Union army who was ruptured while 
in the line of duty, during the late war for the suppression of the 
rebellion, shall be entitled to receive a single or double truss of 
such style as may be designated by the surgeon-general of the 
United States army as the best suited for such disability.-Sec. l, 
May 28, 1872, chap. 228. 

978. Application for such truss shall be made by the ruptured 
soldier to an examining surgeon for pensions, whose duty it shall 
be to examine such applicant, and for every such applicant, found 
to have a rupture or her:nia, shall prepare and forward t-0 the 
surgeon-general an application for such truss, without charge to the 
soldier.-Sec. 2, ibid. 

979. The surgeon·general of the United States army is hereby 
authorized and directed to purchase and procure the n11mber of 
trusses which may be required for distribution to such disabled 
soldiers, at a price not greater than the same are sold to the trade at 
wholesale; and the cost of the same shall be paid, upon the requi
sition of the surgeon-general, out of any moneys in the treasury not 
otherwise appropriated.-Sec. a, ibid. 





APPENDIX. 

DECISIONS ·oF THE FEDERAL COURTS. 

SUPREME COURT OF THE UNITED STATES. 

STEPHEN V. R. ABLEMAN, Plaintiff in Error, v, SHERMA.Y M. BOOTH; and THE UNITED 

STATES, Plaintiff in Error, v. SHERMAN M. BooTH. 

1001. The process of a State court or judge has no authority beyond the limits of the 
sovereignty which confers the judicial power. 

A habeas corpus, issued by a State judge or court, has no authority within the 
limits of the sovereignty assigned by the Constitution to the United States. 
The sovereignty of the United States and of a State are distinct and inde
pendent of each other withii;i their respective spheres of action, although 
both exist and exercise their powers within the same territorial limits. 

When a writ of habeas corpus is served on a marshal or other person having 
a prisoner in custody under the authority of the United States, it is his duty, 
by a proper return, to make known to the State judge or court the authority 
by which he holds him. But, at the same time, it is his duty not to obey 
the process of the State authority, but to obey and execute the process of 
the United States. 

This court has appellate power in all cases arising under the Constitution and 
laws of the United States, with such exceptions and regulations as Congresa 
may make, whether the cases arise in a State court or an inferior cuurt of 
the United States. And, under the act of Congress of 1789, when the de
cision of the State court is against the right claimed under the Constitution 
or laws of the United States, a writ of error will lie to bring the judgment 
of the State court before this court for re-examination and revision. 

THESE two cases were brought up from the supreme court or the State 
· of Wisconsin by a writ or error issued under the 25th sec. or the judiciary act. 

The facts are stated in the opinion of the court.1 ' 

They were argued by Mr. Black (attorney-general) for the plaintiffs in 
error, no counsel appearing for the defendant. 

1 The narrative of these cases omitted as unimportant in view of the distinct 
enunciation by the court of the general principles involved. These cases are reported 
in 21 Howard, and a synopsis of the facts may be found in, , 1032, 1033. 

( 401) 
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Mr. Chief Justice TANEY delivered the Opinion of the Court. 

* * * * * * * * * 
1002. It will be seen, from the foregoing statement of facts, that a judge 

of the supreme court of the State of Wisconsin in the first of these cases 
claimed and exercised the right to supervise and annul the proceedings of a 
commissioner of the United States, and to discharge a prisoner, who had 
been committed by the commissioner for an offense against the laws of this 
government, and that this exercise of power by the judge was afterwards 
sanctioned and affirmed by the supreme court of the State. 

1003. In the second case, the State court has gone a step further, and 
claimed and exercised jurisdiction over the proceedings and judgment of a 
district court of the United States, and upon a summary and collateral pro
ceeding, by habeas corpus, has set aside and annulled its judgment, and dis
charged a prisoner who had been tried and found guilty of an offense against 
the laws of the United States, and sentenced to imprisonment by the district 
court. 

1004. And it further appears that the State court have not only claimed 
and exercised this jurisdiction, but have also determined that their decision 
is final and conclusive upon all the courts of the United States, and ordered 
their clerk to disregard and refuse obedience to the writ of error issued by 
this court, pursuant to the act of Congress of 1 789, to bring here for exami
nation and revision the judgment of the State court. 

1005. These propositions are new in the jurisprudence of the United 
States, as well as of the States; and the supremacy· of the State courts 
over the courts of the United States, in cases arising under the Constitution 
and laws of the United States, is now for the first time asserted and acted 
upon in the supreme court of a State. 

1006. The supremacy is not, indeed, set forth distinctly and broadly, in 
so many words, in the printed opinions of the judges. It is intermixed with 
elaborate discussions or different provisions in the fugitive slave law, and 
of the privileges and power of the writ of habeas corpus. But the para
mount power of the State court lies at the foundation of these decisions; 
for their commentaries upon the provisions of that law, and upon the privi
leges and power of the writ of habeas corpus, were out of place, and their 
judicial action upon them without authority of law, unless they had the 
power to revise and control the proceedings in the criminal case of which 
they were speaking; and their judgments, releasing the prisoner, and dis
regarding the writ of error from this court, can rest upon no other foundation. 

1007. If the judicial power exercised in this instance has been reserved 
to the States, no offense against the laws of the United States can be pun
ished by their own courts, without the permission and according to the judg· 
ment of the courts of the State in which th.e party happens to be imprisoned i 
for if the supreme court of Wiscon~in possessed the power it has exercis~d 
in relation to offenses against the act of Congress in question, it necessarily 
follows that they must have the same judicial authority in relation to any 
other law of the United States; and, consequently, their supervising and 
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controlling power would embrace the whole criminal code of the Unit~d 
States, and extend to offenses against our revenue laws, or any other law 
intended to guard the different departments of the general government from 
fraud or violence. And it would embrace all crimes, from the highest to the 
lowest; including felonies, which are punished with death, as well as mis
demeanors, which are punished by imprisonment. And, moreover, if the 
power is possessed by the supreme court of the State of "Wisconsin, it must 
belong equally to every other State in the Union, when the prisoner is within 
its territorial limits; and it is very certain that the State courts would not 
always agree in opinion; and it would often happen, that an act which was 
admitted to be an offense, and justly punished, in one State, would be re
garded as innocent, and indeed as praiseworthy, in another. 

1008. It would seem to be hardly necessary to do more than state the 
result to which these decisions of the State courts must inevitably lead. It 
is, of itself, a sufficient and conclusive answer; for no one will suppose that 
a government which has now lasted nearly seventy years, enforcing its laws 
by its own tribunals, and preserving the union of the States, could have 
lasted a single year, or fulfilled the high trusts committed to it, if offenses 
against its laws could not have been punished without the consent of the 
State in which the culprit was found. 

1009. The judges of the supreme court of Wisconsin do not distinctly 
state from what source they suppose they have derived this judicial power. 
There can be no such thing as judicial authority, unless it is conferred by a 
government or sovereignty; and if the judges and courts of Wisconsin 
possess the jurisdiction they claim, they must derive it either from the 
United States or the State. It certainly has not been conferred on them by 
the United States; and it is equally clear it was not in \he power of the 
State to confer it, even if it had attempted to do so; for no State can au
thorize one of its judges or courts to exercise judicial power, by habeas 
corpus or otherwise, within the jurisdiction of another and independent gov
ernment. And although the State of Wisconsin is sovereign within its terri
torial limits to a certain extent, yet that sovereignty is limited and restricted 
by the Constitution of the United States. And the powers of the general 
government, and of the State, although both exist and are· exercised within 
the same territorial limits, are yet separate and distinct sovereignties, acting 
separately and independently of each other, within their respective spheres. 
And the sphere ofaction appropriated to the United States is as far beyond 
the reach of the judicial process issued by a State judge or a State court, 
as if the line of division was traced by landmarks and monuments visible to 
the eye. And the State of Wisconsin had no more power to authorize these 
proceedings of its judges and courts, than it would have had if the prisoner 
had been confined in Michigan, or in any other State of the Union, for an 
offense against the laws of the .State in which he was imprisoned. 

1010, It i_s, however, due to the State to say, that we do not find this 
elaim of paramount jurisdiction in the ,State courts over the courts of the 
United States asserted or countenanced by the constitution or laws of the 
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State. We find it only in the decisions of the judges of the supreme court. 
Indeed, at the very time these decisions were made, there was a statute of 
the State which drclares that a person brought up on a habeas corpus shall 
be remanded, if it appears that he is confined: 

"1st. By virtue of process, by any court or judge of the United States, 
in a case where such court or judge has exclusive jurisdiction ; or, 

"2d. By virtue of the final judgment or decree of any competent court 
of civil or criminal jurisdiction."-Revised Statutes of the State of Wis
con~n, 184~chap. 12~p. 629. 

Even, therefore, if these cases depended upon the laws of "\V"isconsin, it 
would be difficult to find in these provisions such a grant of judicial power 
as the supreme court claims to have derived Crom the State. 

1011. But, as we have already said, questions of this kind must always 
depend upon the Constitution and laws of the United States, and not of a 
State. The Constitution was not formed merely to guard the States against 
danger from foreign nations, but mainly to secure union and harmony at 
home; for if this object could be attained, there would be but little danger 
from abroad; and to accomplish this purpose it was felt by the statesmen 
who framed the Constitution, and by the people who adopted it, that it was 
necessary that many of the rights of sovereignty which the States then pos
sessed should be ceded to the general government; anq that, in the sphere 
of action assigned to it, it should be supreme, and strong enough to execute 
its own laws by its own tribunals, without interruption from a State or from 
State authorities. And it was evident that anything short of this would be 
inadequate to the main objects for which the government was established; 
and that local interests, local passions or prejudices, incited and fostered by 
individuals for sfnister purposes, would lead to acts of aggression and in
justice by one State upon the rights of another, which would ultimately 
terminate in violence and force, unless there was a common arbiter between 
them, armed with power enough to protect and guard the rights of all, by 
appropriate laws, to be carried into execution peacefully by its judicial 
tribunals. 

1012. The language of the Constitution, by which this poweris granted, 
is too plain to admit of doubt or to need comment. It declares that "this 
Constitution, and the laws of the "Gnited States which shall be passed in 
pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land, and 
the judges in every State shall be bound thereby, anything in the constitu
tion or laws of any State to the contrary notwithstanding." 

1013. But the supremacy thus conferred on this government could not 
peacefully be maintained, unless it was clothed with judicial power, equally 
paramount in authority, to carry it into execution; for if left to the courts 
of justice of the several States, conflicting decisions would unavoidably take 
place, and the local tribunals could hardly be expected to be always free from 
the local influences of which we have spoken. And the Constitution and 
laws and treaties of the United States, and the powers granted to the fed· 
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era! government, would soon receive different interpretations in different 
States, and the government of the United States would soon become one 
thing in one State and another thing in another. It was essential, therefore, 
to its very existence as a government, that it should have the power of es
tablishing courts of justice, altogether independent of State power, to carry 
into effect its own laws; and that a tribunal should be established in which 
all cases which might arise under the Constitution and laws and treaties of 
the United States, whether in a State court or a court of the United States, 
should be finally and conclusively decided. Without such a tribunal, it is 
obvious that there would be no uniformity of judicial decision; and that the 
supremacy (which is but another name for independence), so carefully pro
vided in the clause of the Constitution above referred to, could not possibly 
be maintained peacefully, unless it was associated with this paramount 
judicial authority. 

1014. Accordingly, it was conferred on the general government. in clear, 
precise, and comprehensive terms. It is declared that its judicial power 
shall (among other subjects enumerated) extend to all cases in law and 

· equity arising under the Constitution and laws of the United States, and 
that in such cases, as well as the others there enumerated, this court shall 
have appellate jurisdiction both as to law and fact, with such exceptions 
and under such regulations as Congress shall make. The appellate power, 
it will be observed, is conferred on this court in all cases or suits in which 
such a question shall arise. It is not confined to suits in the inferior courts 
of the United States, but extends to all cases where such a question arises, 
whether it be in a judicial tribunal of a State or of the United States. 
And it is manifest that this ultimate appellate power in a tribunal created 
by the Constitution itself was deemed essential to secure the independence 
and supremacy of the general government in the sphere of action assigned 
to it; to make the Constitution and laws of the United States uniform, and the 
same, in every State; and to guard against evils which would inevitably arise 
from conflicting opinions between the courts of a State and of t.he United 
States, if there was no common arbiter authorized to decide between them. 

1015. The importance which the framers of the Constitution attached 
to such a tribunal, for the purpose of preserving internal tranquillity, is 
strikingly manifested by the clause which gives this court jurisdiction oYer 
the sovereign States which compose this Union, when a controversy arises 
between them. Instead of reserving the right to seek redress for injustice 
from another State by their sovereign powers, they have bound themselves 
to submit to the decision of this court, and to abide by its judgment. And 
it is qot out of place to say here that experience has demonstrated that 
this power was not unwisely surrendered by the States; for in the time that 
has already elapseq since this government came into existence, several irri
tating and angry controversies have talfen place between adjoining States, 
in relation to their respective boundaries, and which have sometimes threat
ened to end in force and violence, but for the power vested in this court to 
hear them and decide between them. 
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1016. The same purposes are clearly indicated by the different language 

employed when conferring supremacy upon the laws of the United States, 
and j11risdiction upon its courts. In the first case, it provides that" this 
Constitution, and the laws of the United States whfrh shall be made in 
pursuance thereof, shall be the supreme law of the land, and obligatory upon 
the judges in every State." The words in italics show the precision and 
foresight which marks every clause in the instrument. The sovereignty to 
be created was to be limited in its powers of legislation, and if it passed a 
law not authorized by its enumerated powers, it was not to be regarded as 
the supreme law of the land, nor were the State judges bound to carry it into 
execution. And as the courts of a Htate, and the courts of the United 
States, might, and indeed certainly would, often differ as to the extent of 
the powers conferred by the general government, it was manifest that serious 
controversies would arise between the authorities of the United States and 
of the States, which must be settled by force of arms, unless some tribuna1 
was created to decide between them finally and without. appeal. 

1017. The Constitution has accordingly provided, as far as human fore
sight could provide, against this danger. And in conferring judicial power 
upon the federal government, it declares that the jurisdiction of its courts 
shall extend to all cases arising under "this Constitution" and the laws of 
the United States,-leaving out the words of restriction contained in the 
grant of legislative power which we have above noticed. The judicial 
power covers every legislative act of Congress, whether it be made within 
the limits of its delegated powers, or be an assumption of power beyond the 
grants in the Constitution. · 

1018. This judicial power was justly regarded as indispensable, not 
merely to maintain the supremacy of the laws of the United States, but also 
to guard the 8tates from any encroachment upon their reserved rights by 
the general government. And as the Constitution is the fundamental and 
supreme law, if it appears. that an act of Uongress is not pursuant to and 
within the limits of the power assigned to the federal government, it is the 
duty of the courts of the United States to declare it unconstitutional and 
void. The grant of judicial power is not confined to the administration of 
laws passed in pursuance to the provisions of the Constitution, nor confined 
to the interpretation of such laws; but, by the very terms of the grant, the 
Uonstitution is under their view when any act of Congress is brought before 
them, and it is their duty to declare the law void, and refuse to execute it, 
if it is not pursuant to the legislative powers conferred upo~ Congress. And 
as the final appellate power in all such questions is given to this court, con· 
troversies as to the respective powers of the United States and the States, 
instead of being determined by military and physical force, are heard, iu· 
vestigated, and finally settled with the calmness and deliberation of judicial 
inquiry. And no one can fail to s~e, that if such an arbiter had not been 
provided in our complicated system of government, internal tranquillity 
could not have been preserved; and if such controversies were left to ar· 
bitrament of physical force, our government, 8tate and National, would 
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soon cease to be governments of laws, and revolutions by force of arms 
would take the place of courts of justice and judicial decisions. 

1019. In organizing such a tribunal, it is evident that every precaution 
was taken, which human wisdom could devise, to fit it for the high duty 
with which it was intrusted. It was not left to Congress to create it by law; 
for the States could hardly be expected to confide in the impartiality of a 
tribunal created exclusively by the general government, without any participa
tion on their part. .A.nd as the performance of its duty would sometimes come 
in conflict with individual ambition or interests, and powerful political combi
nations, an act of Congress establishing such a tribunal might be repealed 
in order to establish another more subservient to the predominant political 
influences· or excited passions of the day. This tribunal, therefore, was 
erected, and the powers of which we have spoken conferred upon it, not by 
the federal government, but by the people of the States, who formed and 
adopted that government, and conferred upon it all the powers, legislative, 
executive, and judicial, which it now possesses. .A.nd in order to secure its 
independence, and enable it faithfully and firmly to perform its duty, it en
grafted it upon the Constitution itself, and declared that this court should 
have appellate power in all cases arising under the Constitution and laws 
of the United :::ltates. So long, therefore, as this Constitution shall endure, 
this tribunal must exist with it, deciding in the peaceful forms of judicial 
proceeding the angry and irritating controversies between sovereignties, 
which in other countries have been determined by the arbitrament of force. 

1020. These principles of cons.titutional law are confirmed and illus
trated by the clause which confers legislative power upon Congress. '!'hat 
power is specifically given in .Article I., sec. 8, if 17, in the following 
words: . 

"To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Con
stitution in the government of the United States, or in any department or 
officer thereof." 

1021. Under this clause of the Constitution, it became the duty of Con
gress to pass such laws as were necessary and proper to carry into execution 
the powers vested in the judicial department. .A.nd in the performance of 
this duty the first Congress, at its first session, passed the act of 1789, chap. 
20, entitled ".A.n act to establish the judicial courts of the United States." 
It will be remembered that many of the members of the Uonventioo were 
also members of this Congress, and it cannot be supposed that they did not 
understand the meaning and intention of the great instrument which they 
had so anxiously and deliberately considered, clause by clause, and assisted 
to frame. .A.nd the law they passed to carry into execution the powers 
vested in the judicial department of the government proves, past doubt, 

.that their interpretation of the appellate powers conferred on this court was 
the same with that which we have now given; for by the 25th sec. of the 
act of 1789 Congress authorized writs of error to be issued from this court 
to a State court, whenever a right had been claimed under the Constitution 
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or laws of the United States and the decision of the State court was against 
it. .And to make this appellate power effectual, and altogether independent 
of the action of State tribunals, this act further provides, that upon writs 
of error to a State court, instead of remanding the cause for a final decision 
in the State court, this court may at their discretion, if the cause shall have 
been once remanded before, proceed to a final decision of the same, and 
award execution. 

1022. These provisions in the act of 1789 tell us, in language not to be 
mistaken, the great importance which the patriots and statesmen of the first 
Congress attached to this appellate power, and the foresight and care with 
which they guarded its free and independent exercise against interference or 
obstruction by States or State tribunals. 

1023. In the case before the supreme court of Wisconsin, a right was 
claimed under the Constitution and laws of the United States, and the de· 
cision was against the right claimed; and it refuses obedience to the writ of 
error, and regards its own judgment as final. It has not only reversed and 
annulled the judgment of the district court of the United States, but it has 
reversed and annulled the provisions of the Constitution itself, and the act 
of Congress of 1789, and made the superior and appellate tribunal the 
inferior and subordinate one. 

1024. We do not question the authority of State court, or judge, who is 
authorized by the laws of the State to issue the writ of habeas corpus, to 
issue it in any case where the party is imprisoned within its territorial 
limits, provided it does not appear, when the application is made, that the 
person imprisoned is in custody under the authority of the United States. 
The court or judge has a right to inquire, in this mode of proceeding, for 
what cause and by what authority the prisoner is confined within the ter
ritorial limits of the State sovereignty. And it is the duty of the marshal, 
or other person having the custody of the prisoner, to make known to the 
judge or court, by a proper return, the authority by which he holds him in 
custody. This right to inquire by process of habeas corpus, and the duty or 
the officer to make a return, grows necessarily out of the complex character 
of our government, and the existence of two distinct and separate sovereign
ties within the same territorial space, each of them restricted in its powers, 
and each within its sphere of action, prescribed by the Constitution of the 
United States, inaependent of the other. But, after the return is made, and 
the State judge or court judicially apprised that the party if! in custody 
under the authority of the United States, they can proceed no further. 2 They 

2 After quoting the whole of this paragraph (1024), Solicitor-general Ilmsrow, 
acting as attorney-general, advises the secretary of war, under date of June 19, 1871, 
as follows: 

"It is impossible to misunderstand the meaning of the court in this case, or to 
resist the clear and forcible logic of the eminent judge who delivered the opinion. 
Mr. Justice Nel•on, in his charge to the grand jury, in the circuit court of the Un_ited 
States for the southern district of New York, iu April, 1851, referring to the subject, 
uses the following language: . 

"'It is proper to say, in order to guard against miseonstruotioo, that I do not chum 
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then-know that the prisoner is within the dominion and jurisdiction of another 
go~ernment, and that neither the writ of habeas corpus, nor any other pro
cess issued under State authority, can pass over the line of division between 
the two sovereignties. He is then within the dominion and exclusive juris
diction of the United States. If he has committed an offense against their 
laws, their tribunals alone can punish him. If he is wrongfully imprisoned, 
their judicial tribunals can release him and afford him redress. And al
though, as we have said, it is the duty of the marshal, or other person 
holding him, to make known, by a proper return, the authority under which 
be detains him, it is at the same time imperatively his duty to obey the process 

the mere fact of the commitment or detainer of a prisoner by an officer of the federal 
government bars the issuing of this writ or the exercise of power under it. Par from 
thut. Those officers may be guilty of illegal restraint of the liberty of the citizen, the 
same as others. The right of State authorities to inquire into such restraints is not 
doubted, and it is the duty of the officer to obey the authority by making a return. 
All that is claimed or contended for is, that when it is shown that the commitment or 
detainer is under the Constitution, 'or a law of the United States, or a treaty, tbe 
power of the State authority is at an end; and any further proceeding under the writ 
is coram non judice and void. In such a case, that is, when the prisoner is in fact 
held under process issued from a federal tribunal under the Constitution, or a Jaw of 
the United States, or a treaty, it is the duty of the officer not to give him up, or allow 
him to pass from his hands in any stage of the proceedings. He should stand upon 
his process and authority, and, if resisted, maintain them with all the powers con
ferred upon him for that purpose.' · 

"Opiuions to the same effect have been delivered by several of the judges of the 
United States, among the most able and notable of which is that of Judge Ballard, 
district judge of the United States for the district of Kentucky, in the case of ex rel. 
Ferrand v. Fowler, reported in 2 American Law Times Reports, p. 4, and l Abbott, 
140-158. 

"It seems quite clear then, that when a State judge is given to understand that the 
prisoner is held under authority of the United States, his jurisdiction is at an end, 
and all further proceeding on bis part to enforce the surrender of the prisoner is, in 

. the language of Mr. Justice Nelson,' coram non judice and void.' It is not necessary 
that it shall be proved before the State judge that the party is in custody under lawful 
authority of the United States, for upon such proof being made no judge, not even a 
judge of a court of the United States, could discharge the prisoner. On the contrary, 
when it is made to appear by the return to the writ that the prisoner is held under 
the authority of the United States, it is then shown that he is within the jurisdiction 
of a sovereignty which for all the purposes of the case is wholly foreign to that repre
sented by the State judge, and that the prisoner is entirely beyond bis jurisdiction. 
Whether or not such return might be traversed, and an issue of fact mude thereon 
before the State judge by the party on whose application the writ is issued, is a. ques
tion which need not now be considered, for the reason that the papers before me do 
not show that any effort was ma.de to controvert the facts stated in the return. 

"I am not distinctly advised by the papers accompanying your letter as to the 
manner in which Captain Snyder was called upon by the marshal to assist in making 
the arrest, but the facts stated in the correspondence show that the prisoners had 
committed an offense against the United States, punishable under the 2:.!d seo. of the 
act of Congress approved April 30, 1790 (1 Statutes, 115); and assuming, as I must 
do from the facts before me, that the United States marshal made the arrest under a 
proper process or warrant of a court or commissioner of the United States, or for an 
offense committed within his own view, and that Captain Snyder was duly and regu
larly summoned by the marshal to assist in making the arrest and holding the 
prisoners, I am clearly of opinion that it was his duty to obey the writ of habeas 
corpus issued by the probate judge of the county of Ellsworth no further than to 
make a respectful return of the facts of the case, showing that he held the prisoner 
under the authority of the United States; a.nd that any further process issued by the 
said judge in aid of the writ of habeas corpus was void, and therefore need not have 
been obeyed by the marshal or his posse.''-Army and Navy Journal, July I, l8i l. 

2r 
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of the United States, to hold the prisoner in custody under it, and to refuse 
obedience to the mandate or process of any other government.8 And conse
quently it is his duty not to take the prisoner, nor suffer him to be taken, be
fore a 8tate judge or court upon a habeas corpus issued under State authority. 
No State judge or court, after they are judicially informed that the party is 
imprisoned under the authority of the United States, has any right to inter
fere with' him, or to require him to be brought before them. And if the 
authority of a State, in the form of judicial process or otherwise, should 
attempt to control the marshal or other authorized officer or agent of the 
United States, in any respect, in the custody of his prisoner, it would be his 
duty to resist it, and to call to his aid any force that might be necessary to 
maintain the authority of Jaw against illegal interference. No judicial pro· 
cess, whatever form it may assume, can have any lawful authority outside 
of the limits of the jurisdiction of the court or judge by whom it is issued; 
and an attempt to enforce it beyond these boundaries is nothing less than 
lawless violence. 

1025. Nor is there anything in this supremacy of the general government, 
or the jurisdiction of its judicial tribunals, to awaken the jealousy or offend 
the natural and just pride of State sovereignty. Neither this government, 
nor the powers of which we are speaking, were forced upon the 8tates. The 
Constitution of the United States, with all the powers conferred by it on 
the general government, and surrendered by the States, was the voluntary 
act of the people of the several States, deliberately done, for their own pro
tection and safety against injustice from one another. And their anxiety 
to preserve it in full force, in all its powers, and to guard against resistance 
to or evasion of its authority, on the part of a State, is proved by the clause 
whkh requires that the members of the State legislatures, and all executive 
and judicial officers of the several States (as well as those of the general 
government), shall be bound, by oath or affirmation, to support this Constitu
tion. This is the last and closing clause of the Constitution, and inserted 
when the whole frame of government, with the powers liereinbefore specified, 
had been adopted by the Convention; and it was in that form, and with 
these powers, that the Constitution was submitted to the people of the 
several States for their consideration and decision. 

1026. Now it certainly can be no humiliation to the citizen of a republic 
to yield a ready obedience to the laws as administered by the constituted 
authorities. On the contrary, it is among his first and highest duties as a 
citizen, because free government cannot exist without it. Nor can it be 
inconsistent with the dignity of a sovereign State to observe faithfully, 
and in the spirit of sincerity and truth, the compact into which it volun
tarily entered when it became a State of this Union. On the contrary, the 
highest honor of sovereignty is untarnished faith. And certainly no faith 
could be more deliberately and solemnly pledged than that which every State 
has plighted to the other States to support the Constitution as it is, in all its 

a See also ~ 1042. 
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provisions, until they shall be altered in the manner which the Constitution 

itself prescribes. In the emphatic language of the pledge required, it is to 
support thz"s Constitution. And no power is more clearly conferred by the 
Constitution and laws of the United States, than the power of this court to 
decide, ultimately and.)inally, all cases arising under such Constitution and 
laws ; and for that purpose to bring here for revision, by writ of error, the 

right judgment of a State court, where such questions have arisen, and the 
right claimed under them denied by the highest judicial tribunal in the State. 

1027. We are sensible that we have extended the examination of these 

decisions beyond the limits required by any intrinsic difficulty in the ques
tions. But the decisions in question were made by the supreme judicial 
tribunal of the State; and when a court so elevated in its position has pro
nounced a judgment which, if it could be maintained, would subvert the very 
foundations of this government, it seemed to be the duty of this court, when 
exercising its appellate power, to show plainly the grave errors into which 
the State court has fallen, and the consequences to which they would inevi
tably lead•••• 'l'he judgment of the supreme court of Wisconsin must 
therefore be reversed in each of the cases now before the court. 

SUPRElIE COURT OF THE UNITED STATES.-Xo. 54. DECEMBER TEn~r, ISii. 

TeE UNITED STATES, Plaintiff ill Error, } In error to the Supreme Court of the 
ABIJAHv~ARBLE. State of Wisconsin. 

1028. The government of the United States and of a State are distinct and inde
pendent of each other within their respective spheres of action, although 
existing and exercising their powers within the same territorial limits. 
Neither government can intrude within the jurisdiction, or authorize any 
interference therein by its judicial officers with the action of the other. But 
whenever any conflict arises between the. enactments of the two sovereign
ties, or in the enforcement of their asserted authorities, those of the national 
government have supremacy until the validity of the different enactments 
and auth?rities is determined by the tribunals of the United States.· 

A State judge ha.a no jurisdiction to issue a writ of habeas corpus, or to con
tinue proceedings under the writ when issued, for the discharge of a person 
held under the authority, or claim and color of the authority, of the United 
States, by an officer of that government. If upon the application for the 
writ it appear that the party, alleged to be illegally restrained of his liberty, 

· is held under the authority, or claim and color of the authority, of the 
United States, by an officer of that government, the writ should be refused. 
If this fact do not thus appear, the State judge has the right to inquire into 
the en.use of imprisonment, and ascertain by what authority the per8on is 
held within the limits of the State; and it is the duty of the marshal, or 
other officer having the custody of the prisoner, to give, by a proper return, 
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information in this respect. But after he is fully apprised by the return 
that the party is held by an officer of the United States, under the authori•y, 
or claim and color of the authority, of the United States, he can proceed no 
further. 

These principles applied to a. case where a. habeas corpus was issued by a 
court commissioner of one of the counties of Wisconsin to a recruiting 
officer of the United States, to bring before him a person who had enlisted 
as a. soldier in the army of the United States, and whose discharge was 
sought on the alleged ground that he was .i. minor, under the age of eighteen 
years at the time of his enlistment, a.nd that he enlisted without the consent 
of his father. The petition for the writ alleging that the prisoner had en
listed as a soldier and been mustered into the military service of the national 
government, and was detained by the officer as such soldier, this court held 
that the court commissioner had no jurisdiction to issue the writ for the 
discharge of the prisoner, as it thus appeared upon the petition that the 
prisoner was detained under claim and color of the authority of the United 
St.ates by an officer of that government; and that if he Was illegally de
tained, it was for the courts or judicial officers of the United States, and 
for those courts or officers alone, to grant him release. 

Mr. Justice FIELD delivered the Opinion of the Court. 

1029. This case' comes before us on writ of error to the supreme court 
of Wisconsin. It was a proceeding on habeas corpus for the discharge of 
one Edward Tarble, held in the custody of a recruiting officer of the United 
States as an enliSted soldier, on the alleged ground that he was a minor, 
under the age of eighteen years at the time of his enlistment, and that he 
enlisted without the consent of his father. 

The writ was issued on the 10th of August, 1869, by a court commissioner 
of Dane County, Wisconsin, an officer authorized by the laws of that State 
to issue the writ of habeas corpus upon the petition of parties imprisoned or 
restrained of their liberty, or of persons on their behalf. It was issued in 
this case upon the petition of the father of Tarble, in which he alleged that 
his son, who had enlisted under the name of Frank Brown, was confined and 
restrained of his liberty by Lieutenant Stone, of the United States army, 
in the city of Madison, in that State and county; that the cause of his con
finement and restraint was that he had, on the 20th of the preceding July, 
enlisted, and been mustered into the military service of the United 8tates; 
that he was under the age of eighteen years at the time of such enlistment; 
that the same was made without the knowledge, consent, or approval of the 
petitioner, and was, therefore, as the petitioner was advised and believed, 
illegal; and that the petitioner was lawfully entitled to the custody, care, 
and services of his son. 

The writ was directed to the officer thus named, commanding him to have 
Tarble, together with the cause of his imprisonment and detention, before 
the commissioner, at the latter's office, in the city of Madison, immediately 
after the receipt of the writ. 

~ Published in General Order No. 16, A.-G. O. April 16, 1872. 
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The officer thereupon produced Tarble before the commissioner and made 
a return in writing to the writ, protesting that the commissionel' had no juris
diction in the premises, and stating, as the authority and cause for the de
tention of the prisoner, that he, the officer, was a first lieutenant in the army 
of the United States, and by due authority was detailed as arecruiting officer 
at the city of Madison, in the State of Wisconsin, and as such officer had 
the custody and command of all soldiers recruited for the army at that city; 
that on the 27th of July preceding, the prisoner, under the name of Frank 
Ilrown, was regularly enlisted as a soldier in the army of the United States 
for the period of five years, unless sooner discharged by proper authority; 
that he then duly took the oath required in such case by law and the regu
fations of the army, in which oath he declared that he was of .the age of 
twenty-one years, and thereby procured his enlistment, and was on the same 
day duly mustered into the service of the United States; that subsequently 
he deserted the service, and being retaken, was then in custody and confine
ment under charges of desertion, awaiting trial by the proper military 
authorities. 

To this return the petitioner filed a reply, denying, on information ar..d 
belief, that the prisoner was ever duly or lawfully enlisted or mustered as a 
soldier into the army of the United States, or that he had declared on oath 
that he was of the age of twenty-one years, and alleging that the prisoner 
was at the time of his enlistment under the age of eighteen years, and on 
information and belief that he was· enticed into the enlistment, which was 
without the knowledge, consent, or approval of the petitioner; that the only 
oath taken by the prisoner at the time of his enlistment was an oath of allegi
ance; and that the petitioner was advised and believed that the prisoner was 
not, and never had been, a deserter from the military service of the United 
States. 

On the 12th of August, to which day the hearing of the petition was ad
journed, the commissioner proceeded to take the testimony of different wit
nesses produced before him, which related principally to the enlistment of 
the prisoner, the declarations which he made as to his age, and the oath he 
took at the time, his alleged desertion, the charges against him, his actual 
age, and the absence of any consent to the enlistment on the part of his 
father. 

The commissioner, after argument, held that the prisoner was illegally 
imprisoned and detained by Lieutenant Stone, and commanded that officer 
forthwith to discharge him from custody. 

Afterwards, in September of the same year, that officer applied to the 
supreme court of the State for a certiorari, setting forth in his application 
the proceeding-s before the commissioner and his ruling thereon. The cer
tiorari was allowed, and in obedience to it the proceedings had before the 
commissioner we~e returned to the supreme court. These proceedings con
sisted of the petition for the writ, the return of the officer, the reply of the 
petitioner, and the testimony, documentary and parol, produced before the 
commissioner. 
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Upon these proceedings the case was duly argued before the supreme 
court, and in .April, 1870, that tribunal pronounced its judgment, affirming 
the order of the commissioner discharging the prisoner. This judgment is 
now before us for examination. 

1030. The important question is thus presented. whether a State court 
commissioner has jurisdiction, upon habeas corpus, to inquire into the va
lidity of the enlistment of soldiers into the military service of the United 
States, and to discharge them from such service when, in his judgment, their 
enlistment has not been made in conformity with the laws of the United 
States. The question presented may be more generally stated thus: whether 
any judicial officer of a State has jurisdiction to issue a writ of habeas 
corpus, or Jo continue proceedings under the writ when issued, for the dis
charge of a person held under the authority, or claim and color of the au
thority, of the United States, by an officer of that government. For it is 
evident, if such jurisdiction may be exerciRed by any judicial officer of 11 

State, it may be exercised by the court commissioner within the county for 
which he is appointed; and if it may be exercised with reference to soldiers 
detained in the military service of the United States, whose enlistment is 
alleged to have been illegally made, it may be exercised with reference to 
persons employed in any other department of the public service when their 
illegal detention is asserted. It may be exercised in all cases where parties 
are held under the authority of the United States, whenever the invalidity 
of the exercise of that authority is affirmed. The jurisdiction, if it exist at 
all, can only be limited in its application by the legislative power of the 
State. It may even reach to parties imprisoned under sentence of the 
national courts, after regular indictment, trial, and conviction, for offenses 
against the laws of the United States. As we read the opinion of the 
supreme court of 'Wisconsin in this case, this is the claim of authority as
serted by that tribunal for itself and for the judicial officers of that State. 
It does, indeed, disclaim any right of either to interfere with parties in 
custody, under judicial sentence, when the national court pronouncing sen
tence had jurisdiction to try and punish the offenders, but it asserts, at the 
same time, for itself and for each of those officers, the right to determine, 
upon habeas corpus, in all cases, whether that court ever bad such jurisdic
tion. In the case of Booth, which subsequently came before this court, it 
not only sustained the action of one of its justices in discharging a prisoner 
held in custody by a marshal of the United States, under warrant of com
mitment for an offense against the laws of the United States, issued by a 
commissioner of the United States, but it discharged the same prisoner 
when subsequently confined under sentence of the district court of the 
United States for the same o!fense, after indictment, trial, and conviction, on 
the ground that, in its judgment, the act of Congress creating the offense 
was unconstitutional, and in order that its decision in that respect should be 
final and conclusive, directed its clerk to refuse obedience to the writ of 
error issued by this court, under the act of Congress, to bring up the decision 
for review. 
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1031. It is evident, as said by this court when the case of Booth was 
finalJy brought before it, if the power asserted by that State court existed, 
no offense against the laws of the United States could be punlshed by their 
own tribunals, without the permission and according to the judgment of the 
courts of the State in which the parties happen to be imprisoned ; that if 
that power existed in that State court, it belonged equally to every other 
State court in the Union where a prisoner was within its territorial limits; 
and, as the. different State courts could not always agree, it would often 
happen that an act which was admitted to be an offense and justly punish
able in one State would be regarded as innocent and even praiseworthy in 
another, and no one would suppose that a government which had hitherto 
lasted for seventy years, "enforcing its laws by its own tribunals, and pre
serving the union of the States, could have lasted a single year, or fulfilled 
the trusts committed to it, if offenses against its laws could not have been 
punished without the consent of the State in which the culprit was found." 

1032. The decision of this court in the two cases which grew out of the 
arrest of Booth, that of Ableman v. Booth, and that of The United States 
v. Booth,5 disposes alike of the claim of jurisdiction by a State court, or by 
a State judge, to interfere with the authority of the United States, whether 
that authority be exercised by a federal officer or be exercised by afede~al 
tribunal. In the first of these cases Booth had been arrested and committed 
to the custody of a marshal of the United States by a commissioner ap
pointed by the district court of the United States, upon a charge of having 
aided and abetted the escape of a fugitive slave. Whilst thus in custody a 
justice of the supreme court of Wisconsin issued a writ of habeas corpus 
directed to the marshal, requiring him to produce the body of Booth, with 
the cause of his imprisonment. The marshal made a return, stating that he 
held the prisoner upon the warrant of the commissione~, a copy of which he 
annexed to and returned with the writ. To this return Booth demurred as 
insufficient in law to justify his detention, and, upon the hearing which fol
lowed, the justice held his detention illegal, and ordered his discharge. The 
marshal thereupon applied for and obtained a certiorari, and had the pro
ceedings removed to the supreme court of the State, where, after argument, 
the order of the justice discharging the prisoner from custody was affirmed. 
The decision proceeded upon the ground that the act of Congress respect
ing fugitive slaves was unconstitutional and void. 

1033. In the second case, Booth had been indicted for the offense with 
which he was charged before the commissioner, and from which the State 
judge had discharged him, and had been tried and convicted in the district 
court of the United States for the 'district of Wisconsin, and been sentenced 
to pay a fine of a thousand dolJars, and to be imprisoned for one month. 
Whilst in imprisonment, in execution of this sentence, application was made 
by Booth to the supreme court of the State, for a writ of habeas corpus, 

6 See U 1001-1028. 
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alleging in his application that his imprisonment was illegal by reason of 
the unconstitutionality of the fugitive slave law, and that the district court 
had no jurisdiction to try or punish him for the matter charged against him. 
The court granted the application, and issued the writ, to which the sheriff, 
to whom the prisoner had been committed by the marshal, returned that he 
held the prisoner by virtue of the proceedings and sentence of the. district 
court, a copy of which was annexed to his return. Upon demurrer fo this 
return, the court adjudged the imprisonment of Booth to be illegal, and 
ordered him to be discharged from custody, and he was accordingly set at 
liberty. 

1034. For a review in this court of the judgments in both of these cases, 
writs of error were prosecuted. No return, however, was made to the writs, 

0 

the clerk of the supreme court of \Visconsin having been directed by that 
court to refuse obedience to them; but copies of the records were filed by 
the attorney-general, and it was ordered by this court that they should be 
received with the same effect and legal operation as if returned by the clerk. 
The cases were afterwards heard and considered together, and the decision 
of both was announced in the same opinion. In that opinion the chief 
justice details the facts of the two cases at length, and comments upon tho 
character of the jurisdiction asserted by the State judge and the State 
court: by the State judge to supervise and annul the proceedings of a com
miesioner of the United States, and to discharge a prisoner ·committed by 
him for an offense against the laws of the United States; and by the State 
court to supervise and annul the proceedings and judgment of a district 
court of the United States, and to discharge a prisoner who had been indicted, 
tried, and found guilty of an offense against the laws of the United States 
and sentenced to imprisonment by that court. 

1035. And in answer _to this assumption of judicial power by the judges 
and by the supreme court of \Visconsin thus made, the chief justice said 
as follows: "If they possess the jurisdiction they claim, they must derive it 
either from the United States or the State. It certainly has not been con
ferred on them by the United States; and it is equally clear it was not in 
the power of the State to confer it, even if it had attempted to do so; for 
no State can authorize one of its judges or courts to exercise judicial power, 
by habeas corpuH or otherwise, within the jurisdiction of another and inde
pendent government. And although the State, of Wisconsin is sovereign 
within its territorial limits to a certain extent, yet that sovereignty is limited 
and restricted by the Constitution of the United States. And the powers 
of the general government and of the State, although both exist and are 
exercised within the same territorial limits, are yet separate and distinct 
sovereignties, acting separately and independently of each other, within 
their respective spheres. And the sphere of action appropriated to the 
United States is as far beyond the reach of the judicial process issued by a 
State judge or a State court, as if the line of division was traced by land
marks and monuments visible to the eye. And the State of Wisconsin bad 
no more power to authorize these proceedings of its judges and courts, than 
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it would have had if the prisoner had been confined in Michigan, or in any 
other State of the Union, for an offense against the laws· of the State in 
which he was imprisoned." 

1036. It is in the consideration of this distinct and independent character 
of the government of the United States, from that of the government of the 
several States, that the solution of the question presented in this case, and 
in similar cases, must be found. There are within the territorial limits of 
each State two governments, restricted in their spheres of action, but inde
pendent of each other, and supreme within thrir respective spheres. Each 
has its separate departments ; each has its distinct laws, and each has its 
own tribunals for their enforcement. Neither government can intrude within 
the jurisdiction, or authorize any interference therein by its judicial officers 
with the action of the other. The two governments in each State stand, in 
their respective spheres of action·, in the same independent relation to each 
other, except in one particular, that they would if their authority embraced 
distinct territories. That particular consists in the supremacy of the 
authority of the United States when any conflict arises between the two 
governments. The Constitution and the laws passed in pursuance of it are 
declared by the Constitution itself to be the supreme law of the land, and 
the judges of every State are bound thereby, "anything in the constitution 
or laws of any State to the contrary notwithstanding." 'Vhenever, therefore, 
any conflict arises between the enactments of the two sovereignties, or in 
the enforcement of their asserted authorities, those of the national govern
ment must have supremacy until the validity of the different enactments 
and authorities can be finally determined by the tribunals of the United 
States. This temporary supremacy until judicial decision by the national 
tribunals, and the ultimate determination of the conflict by such decision, 
are essential to the preservation of order and peace, and the avoidance of 
forcible collision between the two governments. "The Constitution," as 
said by Mr. Chief Justice Taney, "was not framed merely to guard the 
States against danger from abroad, but chiefly to secure union and harmony 
at home; and to accomplish this end it was deemed necessary, when the 
Constitution was framed, that many of the rights of sovereignty which the 
States then possessed should be ceded to the general government; and that in 
the sphere of action assigned to it it should be supreme and strong enough to 
execute its own laws by its own tribunals, without interruption from a State, 
or from State authorities." .And the judicial power conferred extends to all 
cases arising under the Constitution, and thus embraces every legislative act 
ofCongress, whether pasRed in pursuance of it, or in disregard of its provisions. 
The Constitution is under the view of the tribunals of the United States 
when any act of Congress is brought before them for consideration. 

1037. Such being the distinct and independent character of the two 
governments, within their respective spheres of action, it follows that neither 
can intrude with its judicial process into the domain of the other, except so 
far as such intrusion may be necessary on the part of the national govern
ment to preserve its rightful supremacy in cases of conflict of authority. In 
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their laws and mode of enforcement, neither is responsible to the other. 
How their respective laws shall be enacted; how they shall be carried into 
execution; and in what tribunals, or by what officers; and how much dis
cretion, or whether any at all, shall be vested in their officers, are matters 
subject to their own control, and in the regulation of which neither can 
interfere with the other. 

1038. Now, among the powers assigned to the national government is the 
power "to raise and support armies," and the power "to provide for the 
government and regulation of the land and naval forces." The execution of 
these powers falls within the line of its duties; and its control over the sub
ject is plenary and exclusive. It can determine, without question from any 
State authority, how the armies shall be raised, whether by voluntary en
listment or forced draft, the age at which the soldier shall be received, and 
the period for which he shall be taken, the compensation he shall be allowed, 
and the service to which he shall be assigned. And it can provide the rules 
for the government and regulation of the forces .after they are raised, define 
what shall constitute military offenses, and prescribe their punishment. No 
interference with the execution of this power of the national government in 
the formation, organization, and government of its armies by any State 
officials could be permitted without greatly impairing the efficiency, if it did 
not utterly destroy, this branch of the public service. Probably in every 
county and city in the several States there are one or more officers author
ized by law to issue writs of habeas corpus on behalf of persons alleged to 
be illegally restrained of their liberty; and if soldiers could be taken from 
the army of the United States, and the validity of their enlistment inquired 
into by any one of these officers, such proceeding could be taken by all of 
them, and no movement could be made by the national troops without their 
commanders being subjected to constant annoyance and embarrassment from 
this source. The experience of the late rebellion has shown us that, in times 
of great popular excitement, there may be found in every State large num
bers ready and anxious to embarrass the operations of the government, and 
easily persuaded to believe every step taken for the enforcement of its 
authority illegal and void. Power to issue writs of habeas corpus for the 
discharge of soldiers in the military service, in the hands of parties thus 
disposed, might be used, and often would be used, to the great detriment of 
the public service. In many exigencies the measures of the national gov
ernment might in this way be entirely bereft of their efficacy and value. An 
appeal in such cases to this court, to correct the erroneous action of these 
officers, would afford no adequate remedy. Proceedings on habeas corpus 
are summary, and the delay incident to bringing the decision of a State 
officer, through the highest tribunal of the State, to this court for review, 
would necessarily occupy years, and in the mean time, where the soldier was 
discharged, the mischief would be accomplished. It is manifest that the 
powers of the national government could not be exercised with energy and 
efficiency at all times, if its acts could be interfered with and controlled for 
any period by officers or tribunals of another sovereignty. 
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1039. It is true similar embarrassment might sometimes be occasioned, 
though in a less degree, by the exercise of the authority to issue the writ 
possessed by judicial officers of the United States, but the ability to provide 
a speedy remedy for any inconvenience following from this source would 
always exist with the national legislature. 

1040. State judges and State courts, authorized by laws of their States 
to issue writs of habeas corpus, have undoubtedly a right to issue the writ 
in any case where a party is alleged to be illegally confined within their 
limits, unless it appear upon his application. that he is confined under the 
authority, or claim and color of the authority, of the United States by an 
officer of that government. If such fact appear upon the application, the writ 
should be refused. If it do not appear, the judge or court issuing the writ 
has a right to inquire into the cause of imprisonment, and ascertain by what 
authority the person is held within the limits of the State; and it is the 
duty of the marshal, or other officer having the custody of the prisoner, to 
give, by a proper return, information in this respect. His return should be 
sufficient, in its detail of facts, to show distinctly that the imprisonment is 
under the authority, or claim and color of the authority, of the United States, 
and to exclude the suspicion of imposition or oppression on his part. And 
the process or orders, under which the prisoner is held, should be produced 
with the return and submitted to inspection, in order that the court or judge 
issuing the writ may see that the prisoner is held by the officer, in good faith, 
under the authority; or claim and color of the authority, of the United States, 
and not under the mere pretense of having such authority.& 

1041. This right to inquire by process of habeas corpus, and the duty of 
the officer to make a return, "grows necessarily," says Mr. Chief Justice 
Taney, "out of the complex character of our government and the existence 
of two distinct and separate sovereignties within the same territorial 
space, each of them restricted in its power, and each within its sphere of 
action, prescribed by the Constitution of the United States, independent of 
the other. But, after the return is made, and the State judge or court 
judicially apprised that the party is in custody under the authority of the 
United States, they can proceed no further. They then know that the 
prisoner is within the dominion and jurisdiction of another government, and 
that neither the writ of habeas corpus nor any other process issued under 
State authority can pass over the line of division between the two sover
eignties. He is then within the dominion and exclusive jurisdiction of the 
United States. If he has committed an offense against their laws, their tri
bunals alone can punish him. If he is wrongfully imprisoned, their judicial 
tribunals can release him and afford him redress." 

1042. Some attempt bas been made in adjudications, to which our atten
tion has been called, to limit the decision of this court in Ableman v. Booth, 
and The United States v. Booth, to cases where a prisoner is held in custody 

6 The return need not be verified under oath.-In the matter of Thomas H. Neill, 
on habeas corpus, U. S. District Court, Southern District of New York. 
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under undisputed lawful authority or the United States, as distinguished from 
his imprisonment under claim and color of such authority. But it is evident 
that the decision does not admit of any such limitation. It would have been 
unnecessary to enforce, by any extended reasoning such as the chief justice 
uses, the position that when tt appeared to the judge or officer issuing the 
writ, that the prisoner was held under undisputerl lawful authority, he should 
proceed no further. No federal judge even could, in such case, release the 
party from imprisonment, except upon bail when that was allowable. The 
detention being by admitted lawful authority, no judge could set the prisoner 
at liberty, except in that way, at any stage of the proceeding. All that is 
meant by the language used is, that the State judge or State court should 
proceed no further when it appears, from the application of the party, or 
the return made, that the prisoner is held by an officer of the United States 
under what, in truth, purports to be the authority of the United States; 
that is, an authority, the validity of which is to be determined by the Con
stitution and laws of the United States. Ir a party thus held be illegally im
prisoned it is for the courts or judicial officers of the United States, and 
those courts or officers alone, to grant him release.' 

1043. This limitation upon the power of State tribunals and State officers 
furnishes no just ground to apprehend that the liberty of the citizen will 
thereby be endangered. The United States are as much interested in pro
tecting the citizen from illegal restraint under their authority, as the several 
States are to protect him from the like restraint under their authority, and 
are no more likely to tolerate any oppression. 'fheir courts and judicial 
officers are clothed with the power to issue the writ of habeas corpus in all 
cases where a party is illegally restrained of his liberty by an officer of the 
United States, whether such illegality consist in the character of the process, 
the authority of the officer, or the invalidity of the law under which he is 
held. And there is no just reason to believe that they will exhibit any 
hesitation to exert their power, when it is properly invoked. Certainly there 
can be no ground for supposing that their action will be less prompt and 
efficient in such cases than would be that of State tribunals and State 
officers s 

1044. It follows, from the views we have exwe§jed, that the court com
missioner of Dane County was without jurisdiction to issue the writ of 
habeas corpus for the discharge of the prisoner in this case, it appearing, 
upon the application presented to him for the writ, that the prisoner was 
held by an officer of the United States, under claim and color of the authority 
of the United States, as an enlisted soldier mustered into the military service 
of the national government; and the same information was imparted to the 

T B.ut in the case of Riley (1 Benedict, 408) it was decided that by virtue o~ .the 
acts of 1864 (~,- 499, 500) the power of discharging from service in the army mrnors 
under the age of eighteen (the enlistment of minors o''er that age without the con
sent of their parents or guardians being lawful) was tnken away from the courts, and 
was confided wholly to the secretary of war. But see Chap. xvii., note 5. 

s In the matter of Severy, 4 Clifford. In the matter of Keeler, Hempstead, 306. 
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commissioner by the return of the officer. The commissioner was, both by 
the application for the writ and the return to it, apprised that the prisoner 
was within the dominion and jurisdiction of another government, and that 
no writ of habeas corpus issued by him could pass over the liue which 
divided the two sovereignties. · 

1045. The conclusion we have reached renders it unnecessary to consider 
how far the declaration of the prisoner as to his age, in the oath of en
listment, is to be deemed conclusive evidence on that point on the return to 
the writ. 9 

1046. The judgment of the supreme court of Wisconsin must be re
versed; and it is so ordered. 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF OREGON.

1\fay 24, 1871. 

In the matter of WILLIAM B. BrnD,-on writ of habeas corpus.IO 

1047. Where by the sentence of a court-martial a soldier is discharged from the 
service before the expiration of his term of enlistment, and such sentence is 
afterwards set aside as null and void, the status of such soldier is not affected 
in any way by such sentence, and he is deemed to have been in the sen-ice 
all the time between the sentence and the order setting it aside. 

Under Article of War 88, it appears that a soldier may be arrested And tried 
after the expiration of bis term of service, for a military offense committed 
during such term of service, so that the order for the court-martial is issued 
within two years from the commission of such offense. 

·'In any view of the matter a soldier may be held for trial after the term of bis 
enlistment, by military authority, if arrested for the offense before the ex
piration of his term of service. 

The petitioner while in faet discharged from the army, but before the expira
tion of bis term of enlistment, having committed a homicide, might be 
arrested and held for trial therefor by the military authority, the discharge 
being afterward set aside as null and void, and the petitioner being at the 
time a soldier de juri;. 

1048. DEADY, J.-The petition for the writ was filed May 8, 1871, and 
on the same day an order was made allowing the writ as prayed for return
able before the judge at chambers, on May 11. In the petition it is alleged 
that petitioner is confined in Multnomah County jail by one James H. Lap
peus, chief of police of the city of Portland, for the purpose of aiding the 

9 See Chap. xvii., note 5. 
10 Published in wemvrandum of June 10, 1871, from headquarters department of 

the Columbia. 

http:corpus.IO
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officers ·or the military department of the Columbia to transport petitioner 
to Alaska, upon the pretense that a. crime has ·been committed by the 
petitioner against the rules and regulations of the army of the United 
8tates; and that the imprisonment of petitioner is illegal in this, that 
petitioner is a citizen of the United States, and not amenable to said rules 
and regulations. 

1049. On May 11, respondent Lappeus produced the body of the peti
tioner as commanded by the writ, and filed a return thereto, stating that the 
petitioner was placed in his custody bn May 7, 1871, by one Lieutenant 
Dennison of the army of the United States, and the cause of bis imprison
ment as he was informed. · 

1050. Thereupon, it appearing from the return of said Lappeus that the 
petitioner was really in the custody of the military authority for the de
partment of the Columbia, and that said Lappeus only held said petitioner 
in his custody casually, as a jailer for said authority; it was ordered that 
petitioner's c;ounsel cause a copy of the petitio·n, writ, return, and this order 
to be served upon the general commanding the department of the Columbia 
within twenty-four hours, to the end that such officer might take such steps 
to appear and contest the petition as he may be advised to be necessary and 
proper, and that the proceeding be continued until :May 15. 

1051. On l\1ay 15, the parties aforesaid appeared, and also the general 
commanding the department, by Louis V. Caziarc, A. A . .A..-G., who then· 
stated iu writing that petitioner was a soldier of the army of the United 
States, and in the lawful custody of the military authority of this depart
ment, and as such was held for violations of the rules and regulations for 
the government of the army; and that since May 8 respondent Lappeus 
only held petitioner because of the writ herein. On the same day the peti
tioner demurred to the returns to the writ as insufficient in law to justify the 
detention. 

1052. Thereupon an order was made restoring the custody ~f the peti
tioner to the authority of the general commanding the department of the 
Columbia, to be by him, and those acting under his orders or authority, 
safely kept within the jurisdiction of this court, and produced before the 
judge thereof on May 18, and that said general then make a return herein, 
in due form, of the causes and reasons for detaining the petitioner in custody. 

1053. On May 18, respondent Caziarc filed an answer to the petition, 
and the petitioner replied thereto. 

1054. On May 19, the cause was argued and submitted upon the answer 
and replication and exhibits thereto, and taken under advisement. From 
these it appears: 

1055. I. That William B. Bird, the petitioner, was duly enlisted as a 
private in the army of. the United States on June 15, 1867, to serve for the 
period of three years. . 

1056. II. That at the post of Sitka, Alaska, by the sentence of a court
martial, convened at said post in pursuance of Special Order No. 70, dated 
October 14, 1869, the petitioner, then being a private in Battery" ll," Second 
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Artillery, was sentenced to three months hard labor and to be dishonorably 
discharged from the army; and that about January 23 petitioner was so 
discharged at the post aforesaid. 

1057. III. That the petitioner wus tried before said court-martial upon 
two charges and sundry specifications thereunder, to .the effect that said 

· petitioner, about September 25, 1869, refused to be sworn or testify as a 
witness before a board of officers convened at the post aforesaid, to inn~s
tigate certain accusations ag~inst sundry citizens and enlisted men, and that. 
on October 18, 1869, he wrote a disrespectfril letter to bis department com
mander, General J.C. Davis. 

1058. IV. On the trial, at Sitka aforesaid, the petitioner made the pre
liminary objection that the court-martial could not lawfully take cognizance 
of the charges against him, because it was convened by said Davis, who was 
also his accuser; and on September 24, 1870, the secretary of war, upon 
the report and opinion of the judge-advocate-general, sustained the objection, 
and set aside the sentence of the court as illegal and void, on that account, 
and also directed that the petitioner "be brought to trial on a charge of 
manslaughter to the prejudice of good order and military discipline," com
mitted in the killing of Lieutenant L. C. Cowan, of the United States reve
nue service, as hereinafter stated; and afterwards, on Novembe,r 10, 187U, 
the petitioner, by Special Order No. 150, of headquarters department of the 
Columbia, in pursuance of the aforesaid order of the secretary of war, was 
"reinstated in his rights, duties, and obligations as a soldier, as if no such 
proceedings had been taken, and as of the date of the order appointing the 
court,'' to wit: October 14, 1869. 

1059. V. That on March 8, 1870, by the verbal order of said Davis to 
Captain Brady, commanding post of Sitka, the petitioner was arrested and 
confined at said post upon the charge of killing said Cowan, which order 
was, on June 14, 1870, confirmed and continued by a written order from said 
Davis to said Brady, instructing the latter to "retain petitioner in custody 
until further instructions from the proper authority;" and as appears from 
the report of a board of officers convened at the post aforesaid, on March 
10, 1870, the petitioner on the night of February 25, 1870, in an unlawful 
attempt to take the life of his former company commander, Captain Denni
son, in a saloon at Sitka, shot and killed said Cowan under circumstances 
which "showed a perfect disregard of human life," and constituted "an 
aggravated case of manslaughter." 

1060. VI. That a court-martial convened at Sitka aforesaid, November 
30, 1870, pursuant to Special Orders No. 149, of headquarters of the depart
ment of the Columbia, and afterwards adjourned to Fort Vancouver, ·wash
ington Territory, the petitioner was tried and found guilty of the charge of 
"murder-to the prejudice of good order and military discipline,'' committed 
on the killing of Lieutenant Cowan as aforesaid, and by said court was 
among other things sentenced to be dishonorably discharged from the service 
of the United States, and to be confined at hard labor for the period of fifteen 
years in such penitentiary as the commanding general may designate ; and 
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on February 24, 1871, said sentence was approved by the.general commanding 
the department of the Columbia, and ordered to be executed in Alcatraz 
lsland, in the harbor of San Francisco, until otherwise ordered by the 
secretary of war. 

1061. VII. That in General Court-martial Orders No. 3,11 dated April 
11, 1871, the proceedings of the court-martial last aforesaid were" set aside· 
as null and void, for the reason. that murder, being a capital crime, is not 
legally cognizable by a court-martial." Such order also stated and directed 
as follows : "Moreover, the facts disclosed in the evidence show the homi
cide was committed in a saloon in the town of Sitka, when the prisoner was 
de facto a citizen, and held no such practical relations to the military ser
vice as to connect his acts with its good order or discipline. The prisoner 
will be turned over for trial to the federal judiciary;" and that in pursuance 
of such order the petitioner, at the time of the allowance and service of the 
writ, was being conveyed to \Vashington Territory by Lieutenant Dennison 
aforesaid, to be there turned over to the United States courts, for trial therein 
upon said charge of murder. 

1062. Two principal questions arise in this case, and were argued by 
counsel. 

1063. (1) Was the petitioner a soldier on February 25, 1870, when he 
committed the homicide at Sitka? and {2) can a soldier be detained in 
custody by the military authority, for trial or lawful disposition after his 
term of service expires, on account of an act committed during such 
service? 

Upon authority and the plainest reason both these questions must be an
swered in the affirmative. The sentence of the court-martial dishonorably 
discharging the petitioner from the service was set aside as null and void, 
because of want of jurisdiction in the court. The proceedings of the court 
having been declared by competent authority to have been void ab initio, in 
contemplation of law, the status of the petitioner was not changed in any 
particular by reason of it. This conclusion necessarily follows from the prem· 
ises. The proposition is so axiomatic that it scarcely admits of argument, 
and needs only to be stated for the truth of it to be perceived. The same rule 
obtains in relation to the proceedings of all courts, civil as well as military. 

11 From the war department, a<fjutant-general's office, directing as follows: 
"In the case of William ll. llird, late private Battery• H,' 2d Artillery, sentenced 

by a general court-martial 'To be dishonorably disch1irgcd the service of the United 
States, wHh loss of all pay and allowances now due or hereafter to become due, and to 
be confined at hard labor for the period of fifteen (15) years in such penitentiary as the 
commanding general may designate,' and in which case Alcatraz Island, harbor of 
San Francisco, California, was designated &S the place of confinement until a peni
tcutiary may be designated by the secretary of war (General Orders No. 7, head
quarters department of the Columbia, Portland, Oregon, }'ebrnary 24, 1871), the 
proceedings are set aside as null and void, for the reason that murder, being a capit~l 
crime, is not legally cognizable by a court-martial. .Moreover, the facts dioclosed ID 

the evidence show that the homicide was committed in a saloon in the town of Sitka, 
when the prisoner was de facto a citizen, and held no such practical relations to the 
military service as to connect his acts with its good order or discipline. 

"The prisoner will be turned o\•er for trial to the federal judiciary." 
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A void judgment or, sentence works no change in the status of the person 
or thing against or concerning which it is given or pronounced. 

1064. A sentence of divorce passed in an inferior court, which is after
ward set aside as null and void on appeal, would not affect the status of the 
parties thereto. They would still be husband and wife, the same as if the 
sentence of the inferior court had never been pronounced, and that too during 
all the period between such sentence and its reversal. 

1065. A judgment convicting a party of a felony, when reversed for error, 
is considered as never having been given, and does not affect the rights or 
liabilities of such party, although be may have been imprisoned under it 
during the interval between its rendition and reversal. It may be said that 
in some instances this rule works hardly, but the subject admits of no other, 
and in the great majority of cases it is well adapted to the ends of justice. 
Upon a second conviction, the punishment upon the first and erroneous one 
can and should be taken into consideration. Besides, it must be borne in 
mind that the reversal is procured by the party affected by the judgment or 
sentence, and for his benefit. If the petitioner had not procured the reversal 
of the sentence discharging him from the service, his subjection to military 
authority growing out of his enlistment on June 15, 1867, would have then 
ceased; but having procured that sentence to be set aside, upon the allega
tion not merely that it was erroneous, but null and void, it does not lie in 
bis mouth to say that nevertheless the discharge given in pursuance and 
execution of it was valid, and terminated bis contract of enlistment months 
before the expiration of his term. 

1066. True, it may be, as stated in General Court-martial Order No. 3, that 
the petitioner at the date of the homicide was a citizen de facto, but it is equally 
true and more material, as now known, that he was at the same time a sol
dier de jure. Being a citizen de facto is nothing more than acting and living 
as a citizen for the time being, for any reason. This might be a good cause, 
as suggested in said order, why proceedings for the military Qffense of lllJI..!!: 
sl~:.r. to the prejudice of good order and military discipline, committed 
hy the act of unlawful killing, should be postponed or suspended until the 
petitioner had been proceeded against in the civil courts, for the greater 
and graver offense of murder, committed by means of the same act. 

1067. I have no doubt but that the petitioner was a soldier at the date 
of the killing of Lieutenant Cowan, and as such liable to be arrested, tried, 
and punished by military authority for any military offense committed by 
the same act. 

1068. As to the second question: Article of ,War 88 provides that" No 
person shall be liable to be tried and punished by a general court-martial 
for any offense which shall appear to have been committed more than two 
years before the issuing of the order for such trial ; unless," etc. 

1069. Congress has full power" to make rules for the government of the 
land and naval forces." (Constitution, Article I., sec. 8.) 

1070. This article of war [Chap. xxii., if 630] is a statute of limitations in 
case of proceedings to punish persons for offenses" arising in the land forces." 

28 . 
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As at present advised, I do not see what provision of the Constitution, or 
statute or principle of common Jaw, can be invoked to prevent the arrest and 
trial of a person by court-martial for a military offense, committed while 
such person was an officer or soldier of the army of the United States, after 
the expiration of the term of service, so that the order for the trial is issued 
within the time limited by the article of war. And so in principle it seems 
to have been held in the case of Lord George Sar.kville, as reported by Tyler 
in his treatise on court-martials.12 

1071. In that case it appeared that as the defendant had been dismissed 
from his majesty's service previously to the prosecution against him, it was 
doubted, under the mutiny act, whether he was subject to the jurisdiction of 
the conrt; upon which that question was referred to the twelve judges, who 
certified that under the circumstances of the case they saw no reason to 
doubt the jurisdiction of the court-martial. 

1072. In re William Walker, decided by Mr. Justice Wilde, of the 
supreme court of Massachusetts, and after consultation with, and with the 
concurrence of his brother judges, and reported in Am. Jur., April No., 
1830, it was held that a seaman who had committed a naval offense and had 
been arrested therefor on the day preceding the expiration of his term of his 
service, might be detained for trial and punishment after the expiration of 
such term. In the course of the opinion the learned judge cites the case of 
Sackville, cited supra, with approval; and upon the general question says: 
"It is true that a seaman is not bound to do service after the term of bis 
enlistment. But within that term he is bound to observe the rules and regu
lations provided for the government of the navy, and is punishable for all 
crimes and offenses committed in violation of them during his term of ser
vice. There is no limitation of time within which he is to be prosecuted and 
tried for such offenses, but if there were it would be sufficient to show that 
the prosecution was commenced within the time of limitation." 

1073. It is proper to note that there was an arrest and charges preferred 
in this case during the term of service, and that the conclusion reached was 
therefore irrespective of the question whether the seaman was liable to 
arrest and prosecution after his discharge from the service for an offense 
committed prior thereto ; but the citation from the opinion, as well as the 
case of Sackville, goes to sustain the jurisdiction of the naval authority to 
arrest and try the offender as well after the discharge from service as before. 

1074. Neither is it necessary to absolutely decide that question in this 
case. For the fact is, the petitioner was arrested for the commission 
of two distinct military offenses before the expiration of his term of enlist
ment, and, so far as I can perceive, both are still pending and undisposed 
of. An arrest for the purpose of trial is a commencement of a prosecu
tion, without reference to the time when a formal accusation is preferred. 
The jurisdiction to try and punish attaches upon the arrest. It is true 
that there has been a trial on both of the accusations in this case, but the 

12 See Chap. xxii., , 630, and note 8 a. 

http:court-martials.12
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proceedings, having been set aside as null and void at the instance and for 
the benefit of the petitioner, are to be regarded, so far as this question is 
concerned, as if they had never taken place. It is also true tliat the highest 
military authority has directed that the petitioner be turned over to the 
proper civil authority for trial upon the charge of murder; but this direction, 
as I understand it, only suspends the prosecution for the military offense, 
which may be still carried on to a final determination for any reason satis
factory to the war department, by the issuing of an order convening a conrt
martial for that purpose within two years from the commi8sion of the offenses 
respectively. 

1075. During this period, for aught that has been shown or occurs to me, 
the petitioner may be lawfully detained in the custody of the military authority 
for trial by court-martial or delivery to the civil authorities under Article of 
War 33, as under all the circumstances may be deemed proper and best. If 
there is unnecessary delay, error of conduct, or abuse of power on the part 
of the military subordinates charged with the conduct of these affairs, the 
remedy is within the military department and not without it,-by appeal or 
petition to the higher authorities. The Constitution and laws of Congress 
have intrusted this power to the military authority, for the good of the ser
vice, as necessary to maintain the discipline and efficiency of the army. The 
delays and mistakes which appear to have occurred in the disposition of the 
charges against the petitioner are common to like proceedings in all human 
tribunals. The petitioner voluntarily entered the army, and must submit to 
the necessary consequences of that act and the relation created thereby. 

1076. In this view of the matter, it is unnecessary to consider whether 
the petitioner is held in custody merely for the purpose of being turned over 
to the civil authority, or whether it is proposed to turn him over to the 
proper civil authority or not. For his conduct in these particulars the 
respondent is only responsible to his military superiors and to the military 
law. The order to deliver the petitioner to the civil authority may be coun
termanded to-morrow, and it would be the duty of the respondent to act 
accordingly. No application has been or can be made for the delivery of 
the petitioner, by or on behalf of the party injured, as specially provided in 
Article 33. His voice is hushed in the silence of the grave upon the dis
tant and unknown shore of Alaska. The delivery of the petitioner to the 
civil authority must ultimately depend upon the fact of an application by 
some public officer or body entitled to prosecute for offenses against the . 
particular civil society injured by the act of the petitiouer. 

1077. Upon deliberate reflection and consideration, I see no reason to 
question the authority of the respomlent to detain the petitioner in custody 
as a person amenable to military law upon the charge preferred at Alaska 
in 1869, as well as the military offense of manslaughter "to the prejudice of 
good order and discipline" committed in the killing of Lieutenant Uowan. 

Let the petition be dismissed, and the petitioner remanded to the cus
tody of the respondent. 
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UNITED STATES CIRCUIT COURT, NINTH CIRCUIT, DISTRICT OF 

CALIFORNIA.-FEBRUARY TERM, 186i. 


McCALL v. McDowELL.13 (Damages/or False lmprisonme11t.) 

(Extracts.) 

1078. Io actions for false imprisonment exemplary damages are only given where it 
appears that the wrong of which the plaintiff complains was done with an 
evil intention, or from a bad motive. Where it appears that the arrest of 
the plaintiff was made in the course of what the defendants supposed to be 
their duty as public officers, and without malice, and from good motives, 
only compensatory damages should be given. 

A military officer who orders the arrest and confinement of an individual is 
bound to see that his subordinates, to whom the execution of the order is 
intrusted, use no unnecessary severity or cruelty in carrying it into execu
tion; and he is liable in damages for oppression or undue harshness 
practiced by them through his neglect to superintend the course of his 
subordinates. 

·Except in a plain case of excess of authority, where at first blush it is palpa
ble to the commonest understanding that the order gh•en is illegal, a 
military subordinate should be held excused, in law, for acts done in obedi
ence to the orders of his commander. This rule is equally applicable 
whether the legality of the order depends upon a question of fact or upon a 
question of law. 

1079. DEADY, J.-On the trial of the issue in this action, by the court, 
the defendants were allowed to give evidence of the circumstances attending 
the promulgation of Order No. 27 [by which General McDowell directed 
the arrest of any person "so utterly infamous as to exult over the assassina
tion of the President"], and the consequent arrest and imprisonment of the 
plaintiff; not as a justification, but in mitigation of damages. From the 
evidence the court has found the fact to be that the defendant McDowell 
issued the order which led to the arrest and imprisonment complained of, 
without malice or any intention to injure or oppress the plaintiff, but from 
good motives and considerations involving the public peace and safety; and 
also that the defendant Douglas acted in the premises without malice or 
evil intention, but in obedience to the order of his superior, and upon satis
factory information that the plaintiff's conduct had brought him within the 
purview of the order. 'l'hese facts, although not sufficient to constitute a. 
legal justification of the conduct of the defendants, are to be considered in 
estimating the amount of damages which the plaintiff is entitled to recover. 

la This was an action brought by John McCa.11, citizen, against General McDowell, 
and Captain Charles D. Douglas, U.S. army, to recover damages for the military 
arrest and confinement of the plaintiff. The facts are stated in opinion of the cour.t, 
so much of which is quoted as is necessary to illustrate the syllabus. The case is 
reported at length in I Abbott, 212-24$. 

http:McDowELL.13


DECISIONS OF THE FEDERAL COURTS. 429 

The acts complained of being done without the authority of law, the plaintiff, 
as a matter of law, is entitled to recover some damages therefor. But vin
dictive or exemplary damages are only given where it appears that the 
wrong complained of was done with an evil intention or from a bad motive. 
In the present case no such intention or motive can be attributed or imputed 
to either of the defendants. It follows that the plaintiff is only entitled to 
recover damages for the necessary consequences of the act complained of, 
what the law calls compensatory damages. 

* * * * * * * * * 
1080. In estimating the damages of the plaintiff beyond his expenses and 

loss of time, I have been materially influenced by the facts, that while in the 
custody of the provost-marshal in San Francisco he was confined one night 
in the common guard-house in company with drunken soldiers, and that 
while he was in custody at Fort Alcatraz he was compelled to labor in 
common with military culprits. 'l'he treatment of the plaintiff in these 
respects was, to say the least, oppressive and uncalled for. True, it does 
not appear that this was done with the knowledge or approbation of defendant 
;\lcDowell; but so far as appears, it would seem that he did not expect or 
intend that "political prisoners" should be required to labor while at Fort 
.Alcatraz. .The plaintiff was not in the actual custody of the defendant 
McDowell, but of his subordinates, and his treatment in these respects was 
the direct act of the latter and not the former. Yet l'ilcDowell, having 
caused the arrest and imprisonment, ought to be held responsible for what
ever injuries and indignities the plaintiff suffered thereby, in consequence of 
his neglect or omission to provide against the same. The provost-marshal's 
office and Alcatraz were within the command and under the authority of 
McDowell; and having caused the imprisonment of the plaintiff, he should 
have taken some precaution to prevent his being treated with undue harsh
ness and severity while in custody at these places. In Dinsman v. ll'i"lkes, 
12 Howard, 405, which was an action brought by a marine against Com
mander Wilkes, for illegal imprisonment in a jail at Honolulu, the Supreme 
Court say that "it was his duty, through proper and trustworthy officers, to 
inquire into his situation and treatment, and to see that it was not cruel or 

• barburous in any respect." It is proper to add that the court held Wilkes 
to something more than the ordinary responsibility of a commanding officer 
in that respect, because "he had placed him out of the protection which the 
ordinary place of confinement on shipboard afforded, in a prison belonging 
to and under the control of an uncivilized people." So it appears to me in 
this case, the plaintiff being a private citizen not belonging to the military 
forces, nor under condemnation as a criminal, when the defendant, :McDowell, 
caused him to be imprisoned with military culprits and per8ons subject to 
military law and discipline, it was his duty to provide that the plaintiff 
should not be confounded with them and treated like them. And although, 
as I have said, I am satisfied that the defendant McDowell neither expected 
or intended that the plaintiff should be subject to any treatment or discipline 
beyond what was necessary and proper to restrain him of his liberty for the 
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time being, yet, as such treatment and discipline were among the probable 
consequences of the plaintiff's confinement, when and where it took place, 
if not provided against by the department commander, I think he must be 
held responsible for it. 

* * * * * * * * * 
1081. This action has been tried upon the assumption that Douglas is 

equally liable with McDowell for the arrest of the plaintiff. Granting this, 
his liability cannot be extended beyond the time when he delivered him to 
the provost-marshal in San Francisco. The imprisonment, so far as Douglas 
is concerned, then terminated. He did no further act in the premises, and 
he had no authority over those who did, nor is he in any sense responsible 
for what happened to the plaintiff thereafter. If the plaintiff had been killed 
by the guard while at Alcatraz, the defendant Douglas could as well be held 
liable for it as for the imprisonment which the plaintiff suffered there. But 
I am not satisfied that Douglas ought to be held liable to the plaintiff at all. 
Ile acted not as a volunteer, but as a subordinate, in obedil'nce to the order 
of his superior. Except in a plain case of excess of authority, where at 
first blush it is apparent and palpable to the commonest understanding that 
the order is illegal, I cannot but think that the law should excuse the mili
tary subordinate, when acting in obedience to the orders of his commander. 
Otherwise he is placed in the dangerous dilemma of being liable in damages 
to third parties for obedience to an order, or to the loss of bis commisHion 
and disgrace, for disobedience thereto. If Douglas is liable to the plaintiff, 
so is every private soldier who constituted his guard from Potter Valley to 
San Francisco, and even the almost unconscious sentry who stood guard at 
the prison of Alcatraz. Yet there was no al tern a ti ve fot either Douglas or 
these soldiers but to do as they did, or refuse obedience to their lawful 
superiors, in a matter of which they were incapable of judging correctly, at 
the peril of disgrace and punishment to themselves. The first duty of a 
solJier is obedience, and without this there can be neither discipline nor 
efficiency in an army. If every subordinate officer and soldier were at 
liberty to question the legality of the orders of the comman<ler, and obey 
them or not as they may consider them valid or iuvali<l, the camp would be 
turned into a debating school, where the precious moment for action would 
be wasted in worJy conflicts between the advocates of conflicting opinions. 

1082. In Martin v. Mott, 12 Wheaton, l!>, a question arose as to whether 
the President had authority to call out the militia in a particular exigency. 
A <lrafted militia man had refused to be mustered into the service of the 
United States because, as he alleged, the President had made the order in a 
case not contemplated by the act of Congress under which he professed to 
act. The Supreme Court held, "that the authority to decide whether the 
exigency had arisen belongs exclusively to the President, and that his deci
Fion is conclusive upon all other persons." The reasoning of the court in 
support of this conclusion is peculiarly in point upon this branch of the case 
at bar. 

1083. " The power itself is to be exercised upon sudden emergencies, 
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upon great occasions of state, and under circumstances which may be vital 
to the existence of the Union. A prompt and unhesitating obedience to 
orders is indispensable to a complete attainment of the object. 'l'he service 
is a military service, and the command of a military nature; and in such 
cases every delay, and every obstacle to an efficient and immediate compli
ance, necessarily tends to jeopard the public interests. ·while subordinate 
officers or soldiers are pausing to consider whether they ought to obey, or 
are scrupulously weighing the evidence of the facts upon which the com
mander-in chief exercises the right to demand their services, the hostile 
enterprise may be accomplished without the means of resistance. If a 
superior officer has a right to contest the orders of the President upon his 
own doubts as to the exigency having arisen, it must be equally the right of 
every inferior officer and soldier; and any act done by any person in further
ance of such orders would subject him to responsibility in a civil suit, in 
which his defense must finally rest upon his ability to re-establish the facts 
by competent proofs. Such a course would be subversive of all discipline, 
and expose the best-disposed officers to the chances of ruinous litigation. 
Besides, in many instances, the evidence upon which the President might 
decirle that there i.s imminent danger of invasion might be of a nature not 
constituting strict technical proof, or the disclosure of the evidence might 
reveal important secrets of state, which the public interests, and even safety, 
might imperiously demand to be kept in concealment." 

1084. The difference between that case and this is, that there the legality 
of the order depended mainly upon a question of fact, while here it depends 
upon a question of law. But the reasoning of the court is equally applicable 
to both; for the same disasters and disorders may be expected, if subordi
nates and soldiers are allowed to disobey the orders of their superiors upon 
a question of opinion,,upon a question of law. Again, how often would this 
difference of opinion be a mere pretext to escape the demands of duty? In 
the war of 1812, the constitutional scruples of the militia-men, as to the 
power of the President to order them out of the United States, led to their 
refusing to march across the Canada line to the aid of the regulars, when 
the latter were seriously engaged with the enemy, and thus a well-planned 
enterprise failed, with serious loss to the American forces. 

1085. Nor is it necessary to the ends of justice that the subordinate or 
soldier should be responsible for obedience to the illegal order of a superior. 
In any case, the party injured can have but one satisfaction, and that may 
and should be obtained from the really responsible party,-the officer who 
gave the illegal order. I am aware that in civil life the rule is well settled 
otherwise, and that a person committing an illegal act cannot justify his 
conduct upon the ground of a command from another. But the circum
stances of the two cases are entirely difierent. In the latter case the party 
giving the command and the one obeying it are equal in the eye of the law. 
The latter does not act upon compulsion; he is a free agent, and at liberty 
to exercise his judgment in the premises. 

1086. Personal responsibility should be commensurate with freedom of 
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action to do or refrain from doing. For acts done under what is deemed 
compulsion or duress, the law holds no one liable. In contemplation of law, 
the wife is under the power and authority of the husband. Therefore, for 
even criminal acts, when done in the presence of the latter, she is not held 
responsible. The law presumes that she acted under coercion of her hus
band, and excuses her. 

1087. If the law excuses the wife on the presumption of coercion, for 
what reason should it refuse a like protection to the subordinate and soldier 
when acting in obedience to the command of his lawful superior? 'l'he 
latter may be said to act, particularly in time of war, under actual coercion. 
As a matter of abstract law, it may ·be admitted that ultimately the law 
will justify a refusal to obey an illegal order. But this involves litigation 
and controversy, alike injurious to the best interests of the inferior and the 
efficiency of the public service. The certain vexation and annoyance, 
together with the risk of professional disgrace and punishment which usually 
attend the disobedience of orders by an inferior, may safely be deemed suffi
cient to constrain his judgment and action, and to excuse him for yielding 
obedience to those upon whom the l~w has devolved both the duty and 
responsibility of controlling his conduct in the premises, True, cases can 
be imagined, where the order is so palpably atrocious as well as illegal that 
one must instinctively feel that it ought not to be obeyed, by whomever 
given. But there is no rule without its exception. This one is practical 
and just, and the possibility of extreme cases ought not to prevent its recog
nition and application by the courts. 

1088. Between an order plainly legal and one palpably otherwise-par
ticularly in time of war-there is a wide middle ground, where the ultimate 
legality and propriety of orders depends or may depend upon circumstances 
and conditions of which it cannot be expected that the inferior is informed 
or advised. In such cases, justice to the subordinate demands, and the 
necessities and efficiency of the public service require, that the order of the 
superior should protect the inferior; leaving the responsibility to rest where 
it properly belongs, upon the officer who gave the command. 

* * * * * * * * * 
1089. And the court finds, as a conclusion of law from the premises, 

that the defendant Douglas is not liable to the plaintiff as he hath com
plained against him, and that such defendant is entitled to judgment against 
the plaintiff in bar of this action, and for his costs and expenses in this 
behalf sustained. 

* * * * * * * * * 
Judgment accordingly.a 

H "l\Iotion for new trial, argued before Justice FIELD and Judge lloFnrAN, denied." 
-Reporter's Note. 
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SUPREl\IE COURT.-JANUARY TERll, 1849. 

CHARLES lfrLKES, Plaintiff in Error, v. SAlIUf:L DrxslrAN. 

...* • * * * * 
1090. An acquittal of the commanding officer by a court-martial, when tried for 

the same acts by order of the government, is not admissible evidence in a. 
suit hy a.n individual. 

* * * * * * • * ... 
The comma.nder was acting as a. public officer, invested with certain discre

tionary powers, and cannot be made a.nswerablo for a.ny injury, when acting 
within the scope of his a.uthority, and not influenced by malice, corruption, 
or cruelty. His position is quasi judicial. 

Hence the burden of proof that the officer exceeded his powers is upon the 
party compl:iining; the rule of law being, that the acts of a public officer, 
on public matters, within his jurisdiction, and when he has B discretion, a.re 
to be presumed legal till shown by others to be unjustifiable. It is not 
enough to show that he committed an error in judgment, but it must have 
been a. malicious and willful error. 

l\Ir. Justice .,VooDBGRY delivered the Opinion of the Court. 

1091. The original action in this case was trespass by a marine in the 
exploring expeditioa, against its commaading officer. 

1092. It will be seen by the statement of the case that the injury com
plaiaed of was a punishment inflicted on the plaintiff by the defendant, in 
November, 1840, near the Sandwich Islands, for disobedience of orders, or a 
refusal to perform duty when directed. 

1093. The plaintiff claimed that the term for which he was bound to 
serve as a marine had then expired; that the defendant had no right or 
justification to detain him longer on board ; and that his refusal to do duty 
longer being the only reason, and an insufficient one, for punishing him at 
all, under such circumstances he was entitled to recover damages of the de
fendant for subjecting him to receive twelve lashes, and for a repetition of the 
punishment on a subsequent day, after another request and refusal by him 
to obey; and also, in the mean time, for putting him in irons, and confining 
him in a native prison on the island of Oahu. 

* * * * * * * * * 
1094. In a public enterprise like the exploring expedition, specially 

authorized by Congress in 1836 (see act of Congress of 14th of May, 1836, 
5 Statutes at Large, 29, sec. 2), for purposes of commerce and science, very 
valuable to the country, and not entirely without interest to most of the 
civilized world, it was essential to secure it from being defeated by any dis
charge of the crews before its great objects were accomplished, or by any 
want of proper authority, discretionary or otherwise, in the commander, to 
insure, if possible, a successful issue to the enterprise. 

1095. It is not to be lost sight of, however, and will be explained more 
fully hereafter, that while the chief agent of the government, in so important 
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a trust, when conducting with skill, fidelity, and energy, is to be protected 
under mere errors of judgment in the discharge of his duties, yet he is not 
to be shielded from responsibility if he acts out of his authority or jurisdic· 
tion, or inflicts private injury either from malice, cruelty, or uny species of 
oppression. founded on considerations independent of public ends. 

1096. The humblest seaman or marine is to be sheltered under the regis 
of the law from any real wrong as well as the highest in office. 

* * * * * * * * * 
1097. The other question relates to the propriety of excluding the pro· 

ceedings of a court-martial, which, after the return of Captain "Wilkes, was 
convened, and acquitted him of this afnong the charges. 

1098. 'Ve think that such proceedings were not conclusive on the plaintiff 
here, though a bar to subsequent indictments in courts of common law for 
the same offense, the parties then being the same likewise, and the tribunal 
acquitting competent to examine and acquit.-Aspden et al. v Nixon et al., 4 
Howard, 467; Burnham v. Webster, 1 Woodbury &Minot, 172. And though 
sometimes, yet questionably, they have been deemed a bar to civil suits for 
damages, where the plaintiff was the prosecutor before the court-martial for 
that injury.-Buller, N. P., 19; Hannaford v. Hunn, 2 Carr & Payne, 146, 
semble. 

1099. But here the parties were not the same, nor the plaintiff a complain
ant before the court-martial; and the courts of common law have jurisdic· 
tiou over the wrong, though committed at sea. - lVarden v. Bailey, 4 
Taunton, 70-75; 1 MacArthur on Courts-martial, 268; lWlson v. McKenzie, 
7 Hill, 95; O'Brien on Military Law, 223, semble; Luscomb v. Prince, 12 
Mass., 57\1. 

1100. . . . "Nor was it competent for him (the plaintiff) to object 
to this detention, as if retrospective in its operation (being authorized by an 
act passed after his first enlistment), because before that enlistment Con
gress, June 30, 183!, had enacted, as before cited, that the marine corps 
should be subject to and under the laws and regulations which are or may 
be hereafter established for the better government of the navy." 

* * * * * * * * * 
1101. If precedents were needed to justify this course (renewed flogging 

for renewed disobedience), it has been settled in a penal prosecution thats 
like act, when prohibited, if distinctly repeated, even on the same day, con· 
stitutes a second offense, and incurs an additional penalty.-Brooks, qui tam 
v. Milliken, 3 D. & E., 509. . 


* * * * * * * * * 

1102. In order to settle this point (the competency of the commander to 

decide on these various questions without being amenable to the plaintiff in 
an action at law for any mere error of judgment in the exercise of his dis
cretion, which may have been involuntarily committed under the exigencies 
of the moment) correctly, it being in itself a very important one, • · · · 
it will be necessary to advert to the circumstances that Captain Wilkes was 
not acting here in a private capacity and for private purposes; but, o~ the 
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contrary, the responsible duties he was performing were imposed on him by 
the government as a public officer. In the next place, those duties were not 
voluntarily sought or assumed, but met and discharged in the routine of his 
honorable and gallant profession, and under high responsibilities for any 
omission or neglect on his part. instead of being a volunteer, as in most of 
the cases of collectors and sheriffs made liable.-'.! Strange, 820 ; 6 D. & E., 
443. Now, in respect to those compulsory duties, whether in re-enlisting or 
detaining on board, or punishing or imprisoning on shore, while arduously 
endeavoring to perform them in such a manner as might advance the science 
and commerce and glory of his country, rather than his own personal de
signs, a public officer, invested with ~ertain discretionary powers, never has 
been, and never should be, made answerable for any injury, when acting 
within the scope of his authority, and not influenced by malice, corruption, 
or cruelty. (See the cases hereafter cited.) 

1103. Nor can a mandamus issue to such an officer, if he is intrusted with 
discretion over the subject-matter.-Paulding v. Decatur, 14 Peters, 497; 
Brashear v. Mason, 6 Howard, 102. 

1104. His position in such case, in many respects, becomes quasi judicial, 
and is not ministerial, as in several other cases of liability by mere ministerial 
officers.-11 Johns., ffi&; Kendall v. United States, 12 Peters, 5~; Decatur 
v. Paulding, 14 Peters, 516. And it is well settled that" all judicial officers, 
when acting on subjects within their jurisdiction, are exempted from civil 
prosecution for their aets."-Evens v. Foster, 2 N. Hamp., 377; 14 Peters, 
600, App. 

1105. Especially is it proper, not only that a public officer, situated like 
the defendant, be invested with a wiue discretion, but be upheld in it, when 
honestly exercising. and not transcending it, as to discipline in such remote 
places, on such a long and dangerous cruise, among such savage islands 
and oceans, and with the safety of so many lives, and the respectability and 
honor of' his country's flag in charge. 

1106. In such a critical position. his reasons for action, one way or an
other, are often the fruits of his own observation, and not susceptible of 
technical proof on his part. No review of his decisions, if within his juris
diction, is conferred by law on either courts, or juries, or subordinates; and, 
as this court held in another case, it sometimes happens that "a prompt and 
unhesitating obedience to orders is indispensable to the complete attain
ment of the object." "\Vhile subordinate officers or soldiers are pausing 
to consider whether they ought to obey, or are scrupulously weighing the 
evidence of the fact upon which the commander-in-chief exercises the right 
to demand their services, the hostile enterprise may be accomplished without 
the means of resistance."-12 Wheaton, 30. 

1107. JIPnce, while an officer acts withiu the limits of that discretion, 
the samt> ;,.w which gives it to him will protect him in the exercise of it. 
But for ads beyond his jurisdiction, or.attended by circumstances of ex
cessive severity, arising from ill-will, a depraved disposition, or vindictive 
feeling, he can claim no exemption, and should be allowed none under color 
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of his office, however elevated or however humble the victim.-2 Carr & 
Payne, 158, note; 4 Taunton, 67. 

1108. "When not offending under such circumstances, his justification 
does not rest on the general ground of vindicating a trespass in private life, 
and between those not acting officially and not with a discretion. Because 
then, acts of violence being first proved, the person using them must go for
ward next, and show the moderation or justification of the blows used.
2 Greenleaf on Evidence, sec. 99. 

1109. The chief mistake below was in looking only to such cases as a 
guide. For the justification rests here on a rule of law entirely different, 
though well settled, and is, that the acts of a public officer on public matters, 
within his jurisdiction, and where he has a discretion, are to be presumed 
legal, till shown by others to be unjustifiable.-Gidley v. Palmerston, 7 
Moore, 111; Vanderheyden v. Young, 11Johns.,150; 6 Har. & Johns., 329; 
Martin v. ~Mott, 12 Wheaton, 31. 

1110. This, too, is not on the prillciple merely that innocence and doing 
right are to be presumed, till the contrary are shown.-1 Greenleaf, sec. 35-37. 
But that the officer, being intrusted with a discretion for public purposes, is 
not to be punished for the exercise of it, unless it is first proved against 
him, either that he exercised the power confided in cases without bis juris
diction, or in a manner not confided to him, as with malice, cruelty, or 
willful oppression, or, in the words of Lord Mansfield, in H'all v . .McNamara, 
that he exercised it as "if the heart is wrong."-2 Carr & Payne, 158, note. 
In short, it is not enough to show he committed an error in judgment, but 
it must have been a malicious and willful error.-H1irman v. Lappenden et 
al., 1 East, 562, 565, note. 

1111. It may not be without some benefit, in a case of so much interest 
as this, to refer a moment further to one or two particular precedents in 
England and this country, and even in this court, in illustration of the sound
ness of these positions. 

1112. Thus in Drewe v. Coulton, 1 East, 562, note, which was an action 
against the defendant, who was a public returning officer, for refusing a vote, 
·wnson, J., says: "This is, in the nature of it, an action for misbehavior by 
a public officer in his duty. Now, I think it cannot be called misbehavior 
unless maliciously and willfully done, and that the action will not lie for a mis
take in law." "By willful, I understand contrary to a man's own conviction.'' 

1113. "In very few instances is an officer answerable for what be does 
to the best of his judgment in cases where he is compellable to act, but the 
action lies where the officer has an option whether he will act or no." See 
these last cases collected in Seaman v. Patten, 2 Caines, 313, 315. 

1114. In a case in this country, Jenlci"ns v. llValdron, 11 Johns., 121, 
Spencer, J., says, for the whole court, on a state of facts much like the case 
in East: "It would, in our opinion, be opposed to all the principles of law, 
justice, and sound policy to hold that officers called upon to exercise their 
deliberate judgments are answerable for a mistake in law, either civilly or 
criminally, when their motives are pure, and untainted with fraud or malice.'' 
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Similar views are again expressed by the same court in the same volume 
(p. 160), in Vanderheyden v. Young. .And in a like case, the supreme 
court of New Hampshire recognized a like principle. "It is true," said the 
chief justice for the court, "that moderators may decide wrongly with the 
best intentions, and then the party will be without remedy. And so may a 
court and jury decide wrongly, and then the party will also be without 
remedy." But there is no liability in such case without malice alleged aud 
proved.- Wheeler v. Patterson, 1 N. Hamp., 90. 

1115. Finally, in this court, like views were expressed, through .Justice 
Story, in .Martin v. Mott, 12 ·wheaton, 31: "Whenever a statute gives a 
discretionary power to any person, to be exercised by him upon his own 
opinion of certain facts, it is a sound rule of construction that the statutes 
constitute him the sole and exclusive judge of the existence of these facts." 
"Every public officer is presumed to act in obedience to his duty until the 
contrary is shown." 

1116. Under these established principles and precedents, it will be seen 
that the rulings below must be held erroneous whenever the court departed 
from them, and required the defendant, as on several occasions, to go for
ward, and in the first instance to prove details rebutting any error or excess. 

1117. As, for illustration, to prove in the outset facts showing a neces
sity to detain the plaintiff, before the latter had offered any evidence it was 
done from malice or without cause; or to prove that the prison on shore 
was safer and more suitable for the plaintiff's confinement than the vessels, 
under the peculiar circumstances then existing, until the plaintiff had first 
shown that no discretion existed in the defendant to place him there, or that 
he did it mala fide, or for purposes of cruelty and oppression; or to prove 
that the punishment inflicted was not immoderate and not unreasonable, 
when it is admitted to have been within the limits of his discretion, as con
fided to him by the articles for the government of the navy. On the con
trary, as has been shown, all his acts within the limits of the discretion 
given to him are to be regarded as prima facie right till the opposite party 
disprove this presumption. 

1118. The judgment below must therefore be reversed, and a" venire de 
novo" awarded, and the new trial be governed by the principles here decided. 
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S"CTRE~rE COURT.-DECE)!BER TF.mr, 1851. 

SAllUEL DISS)!AN, I'lnintiff in Erroi·, v. CHARLES \VILKES. 

* * * * * * * * * 1119. The deci•ion of this question (whether the commander of o. sqno.dron ho.d power 
to detain o. marine after the term of his enlistment expired, if, in the opinion 
of the commander, public interest require<l it), by the commander, was 
final and conclusive; and if the marine did not conform to it, he was liable 
to punishment. 

So, too, the commander was the judge of the degree of punishment necessary 
to suppress a spirit of disobedience aud insubordination; aud he is not liable 
to an action for a. mere error in jttdgment, even if the jury suppose that 
milder measures would have accomplished his object. 

But, at the same time, he is boun<l ue\'er to inflict any severer punishment 
than he conscientiously believes to be necessary to maintain discipline and 
due subordination in his ships. 

The question being one of motives, the jury are to judge whether he was ac
tuated alone by an upright intention to maintain the discipline of his com
mand, or whether punishment was in any manner or degree increa•ed or 
aggmvated by malice or \'indictive feeling. 

In deciding this question, the jury are to take into consideration all the cir
cumstances of the case. 

Mr. Chief Justice TANEY delivered the Opinion ot' the Court. 

1120. This case was before the court on a former occasion, and is fully 
reported in 7 Howard, 89. The present defendant in error was then the plain
tiff, and the judgment of the circuit court was reversed, and a •· venire de 
novo" awarded, the new trial to be governed by the print:iples decided by 
this court. Upon the trial under mandate, the judgment was in favor of the 
present defendant, and the plaintiff thereupon brought this writ of error. 
The testimony, so far as the questions of law upon the merits are concerned, 
is substantially the same with that offered at the former trial. 

* * * * *• * * * * 
1121. This is not an action for a malicious prosecution; but for an assault 

and false imprisonment. And whether the acts charged were done or not, 
and what moti\'es actuated the defendant, are questions of fact exclusively 
for the jury; and probable cause or not is of no further importance than as 
evidence to be weighed by them in connection with all the other evidence 
in the case, in determining whether the defendant acted from a sense of duty 
or from ill-will to the plaintiff. 

1122. It is an action by a marine against bis commanding officer for pun
ishment inflicted upon him for refusing to do duty, in a foreign port, upon 
the ground that the time of his enlistment had expired, and that he was 
entitled to his discharge. The case is one of much delicacy and importance 
as regards our naval service. For it is essential to its security and c!Iiciency 
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that the authority and command confided to the officer, when it has been 
exercised from proper motives, should be firmly supported in the courts of 
justice, as well as on shipboard. And if it is not, the flag of the United 
8tates would soon be dishonored in every sea. But at the same time it must 
be borne in mind that the nation would be equally dishonored if it permitted 
thti humblest individual in its service to be oppressed and injured by his com
manding officer, from malice or ill-will, or the wantonness of' power, without 
giving him redress in the courts of justice. 

1123. At the time these events happened, Captain Wilkes was in a distant 
sea, charged with the execution of a high public duty. He was bound, by 
all lawful means in his power, to preserve the strength and efficiency of the 
squadron intrusted to his care, and was equally bound to respect the rights 
of every individual under his command. It is hardly necessary to inquire 
whether the plaintiff was or was not entitled to his discharge at the time he 
demanded. It is, however, very clear that he was not. But to guard against 
a misconstruction of this opinion, it is proper to say that the right to de
termine the question was, for the time being, in Captain Wilkes. In his posi
tion as commander, the law not only conferred upon him this power, hut 
made it his duty to exercise it. If, in his judgment, the plaintiff was entitled 
to his discharge, it was his duty to give it, even it' it was inconvenient to 
weaken the force he commanded. But if he believed he was not entitled, it 
was his duty to detain him in the service. Captain Wilkes might err in his 
decision. But that decision, for the time being, was final and conclusive; 
and it was the duty of the plaintiff to submit to it, as the judgment of the 
tribunal which he was bound by law to obey; and for any error of judgment 
in this respect, no action would lie against the defendant. 

1124. Nor did the belief of tbe plaintiff as to his rights furnish any justi
fication for his disobedience to orders. For there would be an end of all 
discipline if the seamen and marines on board a ship of war, on a distant 
service, were permitted to act on their own opinion of their rights, and to 
throw off the authority of the commander whenever they supposed it to be 
unlawfully exercised. And whether the plaintiff was legally entitled to his 
discharge or not, his disobedience, when the question had been decided against 
him by the proper tribunal, was an act of insubordination for which he was 
liable to punishment. 

1125. ::lo, too, as regards the degree of punishment to which he was sub
jected. It was the duty of Captain Wilk es to maintain proper discipline and 
order among the officers and men under his command; and if a spirit of dis
obedience and insubordination manifested itself in the squadron, he was bound 
to suppress it; and he might use severe measures for that purpose, ifhe deemed 
such measures necessary. And if, in his judgment, the continual refusal of 
the plaintiff to do duty made it proper to confine him on shore, rather than 
on shipboard, in order to reduce him to obedience, or necessary as an exam pie 
to deter others from a like offense, he was justified in so doing; and while 
he acted honestly and from a sense of dwty, and with a single eye to the wd
fare of the service in which he was engaged, the law protects him. He is not 
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liable to an action for a mere error in judgment, even if the jury suppose that 
milder measures would have accomplished his object. 

1126. But, on the other hand, he was equally bound to respect and protect 
the rights of those under his command, and to cause them to be respected 
by others; to watch over their health and comfort; and, above all, never to 
inflict any severer or harsher punishment than be at the time conscien. 
tiously believed to be necessary to maintain discipline and due subordination 
in his ships. The almost despotic powers with which the law clothes him 
for the time, and which are absolutely necessary for' the safety and efficiency 
of the ship, make it more especially his duty not to abuse them. And if 
from malice to an individual, or vindictive feeling, or a disposition to oppress, 
he inflicted punishment beyond that which, in bis sober judgment, he would 
have thonght necessary, he is liable to this action. 

1127. This is not a case where the punishment alleged to have been in
flicted was forbidden by law, or beyond the power which the law confided to 
him; for in such a case he would be liable, whatever were his motives. But 
the fact to be ascertained in this case is whether in the exercise of that dis
cretion and judgment with which the law clothed him for the time, and 
which is in the nature of judicial discretion, he acted from improper feelings, 
and abused the power confided to him to the injury of the plaintiff. 

1128. The case, therefore, turns upon the motive which induced Captain 
Wilkes to inflict the punishment complained of. 

1129. And this question is one exclusively for the jury, to be decided by 
them upon the whole testimony. And the rule of law by which they must 
be governed in making up their verdict is contained in a single proposition. 
It is this: 

1130. If they believe, from the whole testimony, that the defendant, in all 
the acts complained of, was actuated alone by an upright intention to main
tain the discipline of his command and the interest of the service in which 
he was engaged; then the plaintiff is not entitled to recover. But if they 
find that the punishment of the plaintiff was in any manner or in any degree 
increased or aggravated by malice or a vindictive feeling towards him on 
the part of Captain Wilkes, or by a disposition to oppress him, then the 
plaintiff is entitled to recover. • · 

1131. And, in deciding this question, they are to take into consideration 
the service in which Captain Wilkes was engaged; the place where these 
transactions happened; the condition of the vessels under his command; 
the spirit and temper of the marines and seamen, as be understood it to be, 
in bis own vessel and the other \"essels of the squadron, gathering bis knowl
edge from his own observation as well as the information of others; also 
the nature and character of the voyage yet before him, and which it was 
bis duty, if possible, to accomplish; and bow far the conduct and example of 
the plaintiff might, in the judgment of the defendant, be calculated to em
barra• or frustrate it altogether, unless be was reduced to obedience. And 
further, that under the order to imprison liim in the fort, if the jury believe 
it to be truly stated in the defendant's testimony, the plaintiff was left at 
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liberty to relieve himself from confinement at any moment by returning to 
his duty. But, on the other hand, the jury must likewise take into con
sideration the different punishments he received ; his confinement in the fort 
on shore; the situation and condition of the place; the character of the 
persons by whose authority it was governed; his food, his clothing, and 
general treatment; and whether Captain Wilkes, through proper officers, 
inquired into his treatment and condition during the time of his confine
ment. For certainly when, from whatever motives, he had placed him ont 
of the protection which the ordinary place of confinement on shipboard 
afforded, in a prison belonging to and under the control of an uncivilized 
people, it was his d"uty, through proper and trustworthy officers, to inquire 
into his situation and treatment, and to see that it was not cruel or bar
barous in any respect, and that he did not suffer for the want of those neces
saries which the humanity of civilized countries always provides even for 
the hardened offender. 

* * * * * * * * * 
1132. The judgment of the circuit court must be reversed and a "venire 

de novo" awarded. 

INSTRUCTIONS FOR THE GOVERNMENT OF 
ARMIES OF THE UNITED STATES IN THE 
FIELD.15 

SECTION I. 

Martial law-11fili"tary furisdiction-.Military necessity-Retaliation. 

1141. A PLACE, district, or country occupied by an enemy stands, in con
sequence of the occupation, under the martial law of the invading or occu
pying army, whether any proclamation declaring martial law, or any public 
warning to the inhabitants, has been issued or not. Martial law is the im
mediate and direct effect and consequence of occupation or conquest. 

The presence of a hostile army proclaims its martial law.16 

16 These "instructions for the government of armies of the United States in the 
field" were prepared by Francis Leiber, LL.D., and revised by a board of officers, of 
which the late Major-General Hitchcock was president. Having been approved by 
!he President of ~b,e United States, they were by his command "published for the 
information of all concerned," in General Orders No .. 100, A.-G. 0., April 24, 1863. 
These orders" were intended to embody the general principles of the laws of war, or 
the general rules by which the commanders of armies, departments, districts, etc., are 
to b.e governed in their treatment of the inhabitants of the country militarily occu, 
pied. The application of these principles or rules in particular places will be left 
mainly to the good judgment and discretion of the commanders whose knowledge of 
~he ci_rcumstances of each case it is pre•umed best qualifies them to decide."-General
ID-chief to General Hurlburt, June 2£, 1863. 

16 MARTIAL LAw.-See Constitution of the United States, Chap. i., Article I., sec. 9, 
clause 2: also Chap. xxvii., note 28 d. 

29 
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1142. Martial law does not cease during the hostile occupation, except by 
special proclamation, ordered by the commander-in-chief; or by special 
mention in the treaty of peace concluding the war, when the occupation of 
a place or territory continues beyond the conclusion of peace as one of the 
conditions of the same. 

1143. Martial law in a hostile country consists in the suspension, by the 
occupying military authority, of the criminal and civil law, and of the do
mestic administration and government in the occupied place or territory, 
and in the substitution of military rule and force for the same, as well as in 
the dictation of general laws, as far as military necessity requires this sus
pension, substitution, or dicta ti on. 

The commander of the forces may proclaim that the administration of all 
civil and penal law shall continue, either wholly or in part, as in times of 
peace, unless otherwise ordered by the military authority. 

1144. Martial law is simply military authority exercised in accordance 
with the laws and usages of war. .Military oppression is not martial law; it 
is the abuse of the power which that law confers. As martial law is executed 
by military force, it is incumbent upon those who administer it to be strictly 
guided by the principles of justice, honor, and humanity: virtues adorning a 
soldier even more than other men, for the very reason that he possesses the 
power of his arms against the unarmed. 

1145. Martial law should be less stringent in places and countries fully 
occupied and fairly conquered. Much greater severity may be exercised in 
places or regions where actual hostilities exist, or are expected and must be 
prepared for. Its most complete sway is allowed, even in the commander's 
own country, when face to face with the enemy, because of the absolute 
necessities or the case, and of the paramount duty to defend the country 
against invasion. 

To save the country is paramount to all other considerations. 
1146. All civil and penai law shall continue to take its nsual course in 

the enemy's places and territories under martial law, unless interrupted or 
stopped by order of the occupying military power; but all the functions of 
the hostile government-legislative, executive, or administrative-whether 
of a general, provincial, or local character, cease under martial law, or con
tinue only with the sanction, or, if deemed necessary, the participation of the 
occupier or invader. 

1147. Martial law extends to property, and to persons, whether they are 
subjects of the enemy or aliens to that government. 

1148. Consuls, among American and European nations, are not diplo
matic agents. Nevertheless, their offices and persons will be subjected to 
martial law in cases of urgent necessity only; their property and business are 
not exempted. Any delinquency they commit against the established military 
rule may be punished as in the case of any other inhabitant, and such punish
ment furnishes no reasonable ground for international complaint. 

1149. The functions of ambassadors, ministers, or other diplomatic agents, 
accredited by neutral powers to the hostile government, cease, so far as 
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regards the displaced government; but the conquering or occupying power 
usually recognizes them as temporarily accredited to itself. 

1150. Martial law affects chiefly the police and collection ofpublic revenue 
and taxes, whether imposed by the expelled government or by the invader, 
and refers mainly to the support and efficiency of the army, its safety, and 
the safety of its operations. 

1151. The law of war does not only disclaim all cruelty and bad faith con
cerning engagements concluded with the enemy during the war, but also the 
breaking of stipulations solemnly contracted by .the belligerents in time of 
peace, and avowedly intended to remain in force in case of war between the 
contracting powers. 

It disclaims all extortions and other transactions for individual gain; all 
acts of private revenge, or connivance at such acts. 

Offenses to the contrary shall be severely punished, and especially so if 
committed by officers. 

1152. Whenever feasible, martial law is carried out in cases of individual 
offenders by military courts; but sentences of death shall be executed only 
with the approval of the chief executive, provided the urgency of the case 
does not require a speedier execution, and then only with the approval of 
the chief commander. 

1153. Military jurisdiction is of two kinds: first, that which is conferred 
and defined bj statute; second, that which is derived from the common Jaw 
of war. Military offenses under the statute law must be tried in the manner 
therein directed; but military offenses which do not come within the statute 
must be tried and punished under the common law of war. The character 
of the courts which exercise these jurisdictions depends upon the local laws 
of each particular country. 

In the armies of the United States the first is exercised by courts-martial; 
while cases which do not come within the Rules and .Articles of ·war, or the 
jurisdiction conferred by statute or courts-martial, are tried by military com
missions.17 

1154 • .Military necessity, as understood by modern civilized nations, con
sists in the necessity of those measures which are indispensable for securing 
the ends of the war, and which are lawful according to the modern law and 
usages of war. 

1155•.Military necessity admits of .all direct destruction of life or limb of 
armed enemies, and of other persons whose destruction is incidentally un
avoidable in the armed contests of the war; it allows of the capturing of every 
armed enemy, ar.d every enemy of importance to the hostile government, or. 
of peculiar danger to the captor; it allows of all destruction of property, and 
obstruction of the ways and channels of traffic, travel, or communication, 
and of' all withholding of sustenance or means of life from the enemy; of the 

17 MrLITARY CoM111ss10:s-s.-For statutory recognition of these tribunals see'![' 631, 
666, 753; and for judicial construction of their jurisdiction see Chap. xxii., notes 1 and 
25, and Chap. xxvii., notes 22, 27, 28. 

http:missions.17
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appropriation of whatever an enemy's country affords, necessary for the sub
sistence and safety of the army, and of such deception as does not involve 
the breaking of good faith either positively pledged, regarding agreements 
entered into during the war, or supposed by the modern law of war to 
exist. .Men who take up arms against one another in public war do not 
cease on this account to be moral beings, responsible to one another, and 
to God. 

1156. Military necessity does not admit of cruelty, that is, the infliction 
of suffering for the sake of suffering or for revenge, nor of maiming or wound
ing except in fight, nor of torture to extort confessions. It does not aclmit 
of the use of poison in any way, nor of the wanton devastation of a district. 
It admits of deception, but disclaims acts of perfidy; and, in general, mili
tary necessity does not include any act of hostility which makes the return 
to peace unnecessarily difficult. 

1157. War is not carried on by arms alone. It is lawful to starve the 
hostile belligerent, armed or unarmed, so that it leads to the speedier sub
jection of the enemy. 

1158. When the commander of a besieged place expels the non-combatants, 
in order to lessen the number of those who consume his stock of provisions, 
it is lawful, though an extreme measure, to drive them back, so as to hasten 
on the surrender. 

1159. Commanders, whenever admissible, inform the enemy of their in
tention to bombard a place, so that the non-combatants, and especially the· 
women and children, may be removed before the bombardment commences. 
But it is no infraction of the common law of war to omit thus to inform the 
enemy. Surprise may be a necessity. 

1160. Public war is a state of armed hostility between sovereign nations 
or governments.18 It is a law and requisite of civilized existence that men 
live in political, continuous societies, forming organized units, called states 
or nations, whose constituents bear, enjoy, and suffer, advance and retrograde 
together, in peace and in war. 

1161. The citizen or native of a hostile country is thus an enemy, as one 
of the constituents of the hostile state or nation, and as such is subjected to 
the hardships of the war. 

1162. Nevertheless, as civilization has advanced during the last centuries, 
so has likewise steadily advanced, especially in war on land, the distinction 
between the private individual belonging to a hostile country and the hostile 
country itself, with its men in arms. The principle has been more and more 
acknowledged that the unarmed citizen is to be spared in person, property, 
and honor as much as the exigencies of war will admit. 

1163. Private citizens are no longer murdered, enslaved, or carried off to 
distant parts, and the inoffensive individual is as little disturbed in his private 
relations as the commander of the hostile troops can afford to grant in the 
ove~ruling demands of a vigorous war .. 

18 A state of war may exist without formal declaration. See Chap. i., note 3, a-c. 

http:governments.18
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1164. The almost universal rule in remote times was, and continues to be 
with barbarous armies, that the private individual of the hostile country is 
destined to suffer every privation of liberty and protection, and every dis
ruption of family ties. Protection was, and still is with uncivilized people, 
the exception. 

1165. In modern regular wars of the Europeans, and their descendants 
in other portions of the globe, protection of the inoffensive citizen of the 
hostile country is the rule; privation and disturbance of private relations 
are the exceptions. 

1166. Commanding generals may cause the magistrates and civil officers 
of the hostile country to take the oath of temporary allegiance or an oath of 
fidelity to their own victorious government or rulers, and they may expel 
every one who declines to do so. But whether they do so or not, the people 
and their civil officers owe strict obedience to them as long as they hold 
sway over the district or country, at the peril of their lives. 

1167. The law of war can no more wholly dispense with retaliation than 
can the law of nations, of which it is a branch. Yet civilized nations 
acknowledge retaliation as the sternest feature of war. A reckless enemy 
often leaves to his opponent no other means of securing himself' against the 
repetition of barbarous outrage. 

1168. Retaliation will, therefore, never be resorted to as a measure of mere 
revenge, but only as a means of protective retribution, and moreover, cau
tiously and unavoidably; that is to say, retaliation shall only be resorted to 
after careful inquiry into the real occurrence, and the character of the 
misdeeds that may demand retribution. 

Unjust or inconsiderate retaliation removes the belligerents farther and 
farther from the mitigating rules of a regular war; and by rapid steps leads 
them nearer to the internecine wars of savages. 

1169. Modern times are distinguished from earlier ages by the existence, 
at one and the same time, of many nations and great governments related to 
one another in close intercourse. 

Peace is their normal condition; war is the exception. The ultimate 
object of all modern war is a renewed state of peace. 

The more vigorously wars are pursued, the better it is for humanity. 
Sharp wars are brief. 

1170. Ever since the formation and coexistence of modern nations, and 
ever since wars have become great national wars, war has come to be 
acknowledged not to be its own end, but the means to obtain great ends of 
state, or to consist in defense against wrong; and no conventional restric
tion of the modes adopted to injure the enemy is any longer admitted; but 
the law of war imposes many limitations and restrictions on principles of 
justice, faith, and honor. 
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SECTION II. 

Public and private property of the enemy-Protect-ion of persons, and 
especi"ally women; of religion, the arts and sciences-Punishment of 
crimes against the inhabitants of hostz1e countries. 

1171. A victorious army appropriates all public money, seizes all public 
movable property until further direction by its government, and sequesters 
for its own benefit or that of its government all the revenues of real property 
belonging to the hostile government or nation. The title to such real prop. 
erty remains in abeyance during military occupation, and until the conquest 
is made complete. 

1172. A victorious army, by the martial power inherent in the same, may 
suspend. change, or abolish, as far as the martial power extends, the rela
tions which arise from the services due, according to the existing laws of 
the invaded country, from one citizen, subject, or native of the same to 
another. 

The commander of the army must leave it to the ultimate treaty of peace 
to settle the permanency of this change. 

1173. It is no longer considered lawful-on the contrary, it is held to be 
a serious breach of the law of war-to force the subjects of the enemy into 
the service of the victorious government, except the latter should proclaim, 
after a fair and complete conquest of the hostile country or district, that it 
is resolved to keep the country, district, or place permanently as its own and 
make it a portion of its own country. 

1174. As a general rule, the property belonging to churches, to hospitals, 
or other establishments of an exclusively charitable character, to establish
ments of education, or foundations for the promotion of knowledge, whether 
public schools, universities, academies of learning or observatories, museums 
of the fine arts, or of a scientific character-such property is not to be con
sidered public property in the sense of paragraph 31 ['If 1171]; but it may 
be taxed or used when the public service may require it. 

1175. Classical works of art,'libraries, scientific collections, or precious 
instruments, such as astronomical telescopes, as well as hospitals, mu8t 
be secured against all avoidable injury, even when they are <:ontained in 
fortified places whilst besieged or bombarded. 

1176. If such works of art, libraries, collections, or instruments belonging 
to a hostile nation or government, can be removed without injury, the ruler 
of the conquering state or nation may order them to be seized and removed 
for the benefit of the said nation. The ultimate ownership is to be settled 
by the ensuing treaty of peace. 

In no case shall they be sold or given away, if captured by the armies of 
the United States, nor shall they ever be privately appropriated, or wantonly 
destroyed or injured. 

1177. The United States acknowledge and protect, in hostile countries 
occupied by them, religion and morality; strictly private property; the per
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sons of the inhabitants, especially those of women; and the sacredness of 
domestic relations. Offenses to the contrary shall be rigorously punished. 

This rule does not interfere with the right of the victorious invader to tax 
the people or their property, to levy forced loans, to billet soldiers,19 or to 
appropriate property, especially houses, laud, boats or ships, and churches, 
for temporary and military uses. ' 

1178. Private property, unless forfeited by crimes or by offenses of the 
owner, can be seized only by way of military necessity, for the support or 
other benefit of the army or of the United States. 

If the owner has not fled, the commanding officer will cause receipts to be 
given, which may serve the spoliated owner to obtain indemnity. 

1179. The salaries of civil officers of the hostile government who remain 
in the invaded territory, and continue the work of their office, and can con
tinue it according to the circumstances arising out of the war-such as 
judges, administrative or police officers, officers of city or communal govern
ments-are paid from the public revenue of the invaded territory, until the 
military government has reason wholly or partially to discontinue it. Salaries 
or incomes connected with purely honorary titles are always stopped. 

1180. There exists no law or body of authoritative rules of action between 
hostile armies, except that branch of the law of nature and nations which 
is called the law and usages of war on land. 

1181. All municipal law of the ground on which the armies stand, or of 
the countries to which they belong, is silent and of no effect between armies 
in the field. 

1182. Slavery, complicating and confounding the ideas of property (that 
is of a thing) and of personalty (that is of humanity), exists according to 
municipal or local law only. The law of nature and nations has never 
acknowledged it. The digest of the Roman law enacts the early dictum of 
the pagan jurist, that "so far as the law of nature is concerned, all men 
are equal." Fugitives escaping from a country in which they were slaves, 
villains, or serfs, into another country, have, for centuries past, been held 
free and acknowledged free by judicial decisions of European countries, 
even though the municipal law of the country in which the slave had taken 
refuge acknowledged slavery within its own dominions. 

1183. Therefore, in a war between the United States and a belligerent· 
which admits of slavery, if a person held in bondage by that belligerent be 
captured by or come as a fugitive under the protection of the military forces 
of' the United States, such person is immediately entitled to the rights and 
privileges of a freeman. 'fo return such person into slavery would amount 
to enslaving a free person, and ne'ither the United States nor any officer 
under their authority can enslave any human being. Moreover, a person so 
made free by the law of war is under the shield of th\) law of nations, and 
the former owner or state can have, by the law of post-liminy, no belligerent 
lien or claim of service. 

19 See Constitution of the United States (Chap. i.), Amendment III. 
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1184. All wanton violence committed against persons in the invaded 
country, all destruction of property not commanded by the authorized officer, 
all robbery, all pillage or sacking, even after taking a place by main force, 
all rape, wounding, maiming, or killing of such inhabitants, are prohibited 
under the penalty of death, or such oiher severe punishment as may seem 
adequate for the gravity of the offense. 

A soldier, officer, or private, in the act of committing such violence, and 
disobeying a superior ordering him to abstain from it, may be lawfully killed 
on the spot by such superior. 

1185. All captures and booty belong, according to the modern law of 
war, primarily to the government of the captor.20 

Prize-money, whether on sea or land, can now only be claimed under local 
law. 

1186. Neither offi~ers nor soldiers are allowed to make use of their posi
• tion or power in the hostile country for private gain, not evl'n for commercial 

transactions otherwise legitimate. Offenses to the contrary committed by 
commissioned officers will be punished with cashiering or such other punish
ment as the nature of the offense may require; if by soldiers, they shall be 
punished according to the nature of the offense. 

1187. Crimes punishable by all penal codes, such as arson, murder, maim
ing, assaults, highway robbery, theft, burglary, fraud, forgery, and rape, if 
committed by an American soldier in a hostile country against its inhabitants, 
are not only punishable as at home; but in all cases in which dealh is not 
inflicted, the severer punishment shall be preferred.21 

SECTION III. 

Deserters-Pri"soners of war-Hostages-Booty on the battle-field. 

1188. Deserters from the American army, having entered the service of 
the enemy, suffer death if they fall again into the hands of the United States, 
whether by capture, or being delivered up to the American army; and if a 
deserter from the enemy, having taken service in the army of the United 
States, is captured by the enemy, and punished by them with death or other
wise, it is not a breach against the law and usages of war, requiring redress 
or retaliation. 

1189. A prisoner of war is a public enemy armed or attached to the hos
tile army for active aid, who has fallen into the hands of the captor, either 
fighting or wounded, on the field or in the hospital, by individual surrender 
or by capitulation. 

All soldiers, of whatever species of arms; all men who belong to the 
rising en masse of the hostile country; all those who are attached to the 
army for its efficiency and promote directly the object of the war, except 

20 See Chap. iii., ~ 55, and Chap. xxviii., ~ 954. 
21 See aot of Congress extending jurisdiction of military courts in time of war, 

'631. 
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such as are hereinafter provided for; all disabled men or officers on the field 
or elsewhere, if captured; all enemies who have thrown away their arms 
and ask for quarter,-are prisoners of war, and as such exposed to the 
inconveniences as well as entitled to the privileges of a prisoner of war. 

1190. Moreover, citizens who accompany an army for whatever purpose, 
such as sutlers, editors or reporters of journals, or contractors, if captured, 
may be made prisoners of war, and be detained as such. 

The monarch and members of the hostile reigning family, male or female, 
the chief, and chief officers of the hostile government, its diplomatic agents, 
and all persons who are of particular and singular use and benefit to the 
hostile army or its government, are, if captured on belligerent ground, and 
if unprovided with a safe-conduct granted by the captor's government, 
prisoners of war. 

1191. If the people of that portion of an invaded country which is not 
yet occupied by the enemy, or of the whole country, at the approach of a 
hostile army, rise, under a duly authorized levy, en masse, to resist the in
vader, they are now treated as public enemies, and if captured are prisoners 
of war. 

1192. No belligerent has the right to declare that he will treat every 
captured man in arms, of a levy en masse, as a b'rigand or bandit. 

If, however, the people of a country, or any portion of the same, already 
occupied by an army, rise against it, they are violators of the laws of war, 
and are not entitled to their protection. 

1193. The enemy's chaplains, officers of the medical staff, apothecaries, 
hospital nurses and servants, if they fall into the hands of the American 
army, are not prisoners of war, unless the commander has reasons to retain 
them. In this latter case, or if, at their own desire, they are allowed to 
remain with their captured companions, they are treated as prisoners of war, 
and may be exchanged if the commander sees fit. 

1194. A hostage is a person accepted as a pledge for the fulfillment of an 
agreement concluded between belligerents during the war, or in consequence 
of a war. Hostages are rare in the present age. 

1195. If a hostage is accepted, he is treated like a prisoner of war, ac
cording to rank and condition, as circumstances may admit. 

1196. A prisoner of war is subject to no punishment for being a public 
enemy, nor is any revenge wreaked upon him by the intentional infliction of 
any suffering, or disgrace, by cruel imprisonment, want of food, by mutila
lation, death, or any other barbarity. 

1197. So soon as a man is ·armed by a sovereign government, and takes 
the soldier's oath of fidelity, he is a belligerent; his killing, wounding, or 
other warlike acts, are no individual crimes or offenses. No belligerent has 
a right to declare that enemies of a certain class, color, or condition, 
when properly organized as soldiers, will not be treated by him as public 
enemies. 

1198. The law of nations knows of no distinction of color, and if an enemy 
of the United States should enslave and sell any captured persons of their 
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army, it would be a case for the severest retaliation, if not redressed upon 
complaint. 

The United States cannot retaliate by enslavement; therefore death must 
be the retaliation for this crime against the law of nations. 

1199. A prisoner of war remains answerable for his crimes committed 
against the captor's army or people, committed before he was captured, and 
for which he has not been punished by his own authorities. 

All prisoners of war are liable to the infliction of retaliatory measures. 
1200. It is against the usage of modern war to resolve, in hatred and 

revenge, to give no quarter. No body of troops has the right to declare 
that it will not give, and therefore will not expect, quarter; but a com. 
mander is permitted to direct his troops to give no quarter, in great straits, 
when his own salvation makes it £rnpossible to cumber himself with pris
oners. 

1201. Troops that give no quarter have no right to kill enemies already 
disabled on the ground. or prisoners captured by other troops. 

1202. All troops of the enemy known or discovered to give no quarter in 
general, or to any portion of the army, receive none. 

1203. Troops who fight in the uniform of their enemies, without any 
plain, striking, and uniform mark of distinction of their own, can expect no 
quarter. 

1204. If American troops capture a train containing uniforms of the 
enemy, and the commander considers it advisable to distribute them for use 
among his men, some striking mark or sign must be adopted to distinguish 
the American soldier from the enemy. 

1205. The use of the enemy's national standard, flag, or other emblem of 
nationality, for the purpose of deceiving the enemy in battle, is an act of 
perfidy by which they lose all claim to the protection of the laws of war. 

1206. Quarter having been given to an enemy by American troops, under 
a misapprehension of his true character, he may, nevertheless, be ordered to 
suffer death if, within three days after the battle, it be discovered that he 
belongs to a corps which gives no quarter. 

1207. The law of nations allows every sovereign government to make war 
upon another sovereign state, and, therefore, admits of no rules or laws dif. 
ferent from those of regular warfare, regarding the treatment of pri~oners of 
war, although they may belong to the army of a government which tlie captor 
may consider as a wanton and unjust assailant. 

1208. Modern wars are not internecine wars, in which the killing of the 
enemy is the object. The destruction of the enemy in modern war, and, in
deed, modern war itself, are means to obtain that object of the bellig~rent 
which lies beyond the war. 

Unnecessary or revengeful destruction of life is not lawful. 
1209. Outposts, sentinels, or pickets are not to be fired upon, except to 

drive them in, or when a positive order, special or general, has been issued 
to that effect. 

1210. The use of poison in any manner, be it to poison wells, or food, or 
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arms, is wholly excluded from modern warfare. He that uses it puts him
self out of the pale of the law and usages of war. 

1211. Wh~ever intentionally inflicts additional wounds on an enemy 
already wholly disabled, or kills such an enemy, or who orders or encourages 
soldiers to do so, shall suffer death, if duly convicted, whether he belongs to 
the army of the United States, or is an enemy captured after having com
mitted his misdeed. 

1212. l\Ioney and other valuables on the person of .. prisoner, such as 
watches or jewelry, as well as extra clothing. are regarded by the American 
army as the private property of the prisoner, and the appropriation of such 
valuables or money is considered dishonorable, and is prohibited. 

Nevertheless, if large sums are found upon the persons of prisoners, or in 
their possession, they shall be taken from them, and the surplus, after pro
viding for their. own support, appropriated for the use of the army, under 
the direction of the command, unless otherwise ordered by the government. 
Nor can prisoners claim, as private property, large sums found and cap
tured in their train, although they bad been placed in the private luggage 
of the prisoners. 

1213. All officers, when captured, must surrender their side-arms to the 
captor. They may be restored to the prisoner in marked cases, by the com
mander, to signalize admiration of his distinguished bravery, or approbation 
of his humane treatment of prisoners before his capture. The captured officer 
to whom they may be restored cannot wear them during captivity. 

1214. A prisoner of war, being a public enemy, is the prisoner of the 
government, and not of the captor. No ransom can be paid by a prisoner 
of war to bis individual captor, or to any officer in command. The govern
ment alone releases captives, according to rules prescribed by itself. 

1215. Prisoners of war are subject to confinement or imprisonment such 
as may be deemed necessary on account of safety, but they are to be sub
jected to no other intentional suffering or indignity. The confinement and 
mode of treating a prisoner may be varied during his captivity according to 
the demands of safety. 

1216. Prisoners of war shall be fed upon plain and wholesome food, 
whenever practicable, and treated with humanity. 

They may be required to work for the benefit of the captor's government, 
according to their rank and condition. 

1217. A prisoner of war who escapes may be shot, or otherwise killed in 
his flight; but neither death nor any other punishment shall be inflicted 
upon him simply for bis attempt to escape, which the law of war does not 
consider a crime. Stricter means of security shall be used after au unsuc
cessful attempt at escape. 

If, however, a conspiracy is discovered, the purpose of which is a united 
or general escape, the conspirators may be rigorously punished, even with 
death; and capital punishment may also be inflicted upon prisoners of war 
discovered to have plotted rebellion against the authorities of the captors, 
whether in union with fellow-prisoners or other persons. 
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1218. If prisoners of war, having given no pledge nor made any promise 
on their honor, forcibly or otherwise escape, and are captured again in 
battle, after having rejoined tl\eir own army, they shall not be punished for 
their escape, but shall be treated as simple prisoners of war, although they 
will be subjected to stricter confinement. 

1219. Every captured wounded enemy shall be medically treated, accord
ing to the ability of the medical staff. 

1220. Honorable men, when captured, will abstain from giving to the 
enemy information concerning their own army, and the modern law of war 
permits no longer the use of any violence against prisonerR, in order to 
extort the desired information, or to punish them for having given false 
information. 

SECTION IV. 

Parti·sans-Armed enemi"es not belonging to the hostile army-Scouts
.A rmed prowlers- ll'ar-rebels. 

1221. Partisans are soldiers armed and wearing the uniform of their 
army, but belonging to a corps which acts detached from the main body for 
the purpose of making inroads into the territory occupied by the enemy. If 
captured, they are entitled to all the privileges of the prisoner of war. 

1222. Men, or squads of men, who commit hostilities, whether by fighting, 
or inroads for destruction or plunder, or by raids of any kind, without com
mission, without being part and portion of the organized hostile army, and 
without sharing continuously in. the war, but who do so with intermitting 
returns to their homes and avocations, or with the occasional assumption of 
the semblance of peaceful pursuits, divesting themselves of the character or 
appearance of soldiers,-such men, or squads of men, are not public enemies, 
and therefore, if captured, are not entitled to the privileges of prisoners of 
war, but shall be treated summarily as highway robbers or pirates. 

1223. Scouts or single soldiers, if disguised in the dress of the country, or 
in the uniform of the army hostile to their own, employed in obtaining in
formation, if found within or lurking about the lines of the captor, are treated 
as spies, and suffer death. 

1224. Armed prowlers, by whatever names they may be called, or per
sons of the enemy's territory, who steal within the lines of the hostile army, 
for the purpose of robbing, killing, or of destroying bridges, roads, or canals, 
or of robbing or destroying the mail, or of cutting the telegraph wires, are 
not entitled to the privileges of the prisoner of war. 

1225. War-rebels are persons within an occupied territory who rise in 
arms against the occupying or conquering army, or against the authorities 
established by the same. If captured, they may suffer death, whether they 
rise singly, in small or large bands, and whether called upon to do so by 
their own, but expelled, government or not. They are not prisoners of war; 
nor are they, if discovered and secured before their conspiracy has matured 
to an actual rising, or to armed violence. 
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SECTION V. 

Safe,..conduct-Spies- ll'ar-traitors-Captured messengers-Abuse of the 
flag of truce. 

1226. All intercourse between the territories occupied by belligerent 
armies, whether by traffic, by letter, by travel, or in any other way, ceases. 
This is the general rule, to be observed without special proclamation.'" 

Exceptions to this rule, whether by safe-conduct, or permission to trade 
on a small or large scale, or by exchanging mails, or by tra,·el from one 
territory into the other, can take place only according to agreement approved 
by the government, or by the highest military authority. 

Contraventions of this rule are highly punishable. 
1227. Ambassadors, and all other diplomatic agents of neutral powers, 

accredited to the enemy, may receive safe-conducts through the terrifories 
occupied by the belligerents, unless there are military reasons to the con
trary, and unless they may reach the place of their destination conveniently 
by another route. It implies no international affront if the safe-conduct is 
declined. Such passes are usually given by the supreme authority of the 
state, and not by subordinate officers. 

1228. A spy is a person who secretly, in disguise or under false pretense, 
seeks information with the intention of communicating it to the enemy. 

The spy is punishable with death by hanging by the neck, whether or not 
he succeed in obtaining the information or in conveying it to the enemy.2:i 

1229. If a citizen of the United States ~btains information in a legitimate 
manner, and betrays it to the enemy, be he a military or civil officer, or a 
private citizen, he shall suffer death!' 

1230. A traitor under the law of war, or a war-traitor, is a person in a 
place or district under martial law who, unauthorized by the military com
mander,. gives information of any kind to the enemy, or holds intercourse 
with him. 

1231. The war-traitor is always severely punished. If his offense con
sists in betraying to the enemy anything concerning the condition, safety, 
operations, or plans of the troops holding or occupying the place or district, 
his punishment is death. 

1232. If the citizen or subject of a country or place invaded or con
quered gives information to his own government, from which he is separated 
by the hostile army, or to the army of his government, he is a war~traitor, 
and death is the penalty of his offense. 

1233. All armies in the field stand in need of guides, and impress them 
if they cannot obtain them otherwise. 

"Statutes regulating trade and intercourse with States declared to be in ix:surrec
tion may be found in Chap. xxviii., , ~ 945-953. 

23 See fi, 752, 753. 

24 See also 57th Article of War, ~ 734. 
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1234. No person having been forced by the enemy to serve as guide is 
punishable for having done so. 

1235. If a citizen of a hostile and invaded district voluntarily serves as 
a guide to the enemy, or offers to do so, he is deemed a war-traitor, and 
shall suffer death. 

1236. A citizen serving voluntarily as a guide against his own country 
commits treason, and will be dealt with according to the law of his country. 

1237. Guides, when it is clearly proved that they have misled intention
ally, may be put to death. 

1238. All unauthorized \r secret communication with the enemy is con
sidered treasonable by the law of war. 

Foreign residents in· an invaded or occupied territory, or foreign visitors 
in the same, can claim no immunity from this law. They may communicate 
with foreign parts, or with the inhabitants of the hostile country, so far as 
the military authority permits, but no further. Instant expulsion from the 
occupied territory would be the very least punishment for the infraction of 
this rule. 

1239. A messenger carrying written dispatches or verbal messages from 
one portion of the army, or from a besieged place, to another portion of the 
same army, or its government, if armed, and in the uniform of his army, 
and if captured while doing so, in the territory occupied by the enemy, is 
treated by the captor as a prisoner of war. If not in uniform, nor a soldier, 
the circumstances connected with his capture must determine the disposi
tion that shall be made of him. 

1240. A messenger or agent who attempts to steal through the territory 
occupied by the enemy, to further, in any manner, the interests of the enemy, 
if captured, is not entitled to the privileges of the prisoner ot' war, and may 
be dealt with aceording to the circumstances ot' the case. 

1241. While deception in war is admitted as a just and necessary means 
of hostility, and is consistent with honorable warfare, the common law of 
war allows even capital punishment for clandestine or treacherous attempts 
to injure an enemy, because they are so dangerous, and it is ,so difficult to 
guard against them. 

1242. The law of war, like the criminal law regarding other offenses, 
makes no difference on account of the difference ot' sexes, concerning the 
spy, the war-traitor, or the war-rebel. 

1243. 8pies, war-traitors, and war-rebels are not exchanged according to 
the common law of war. The exchange of such persons would require a 
special cartel, authorized by the government, or, at a great distance from it, 
by the chief commander of the army in the field. 

1244. A successful spy or war-traitor, safely returned to his own army, 
and afterwards captured as an enemy, is not subject to punishment for his 
acts as a spy or war-traitor, but he may be held in closer custody as a person 
individually dangerous. 
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SECTION VI. 

Exchange ofprisoners-Plags of truce-Plag.s of protection. 

1245. Exchanges of prisoners take place-number for number-rank for 
rank-wounded for wounded-with added condition for added cor.dition
such, for instance, as not to serve for a certain period. 

1246. In exchanging prisoners of war, such numbers of persons of inferior 
rank may be substituted as an equivalent for one of superior rank as may 
be agreed upon by cartel, which requires the sanction of the government, or 
of the commander of the army in the field. 

1247. A prisoner of war is in honor bound truly to state to the captor 
his rank; and he is not to assume a lower rank than belongs to him, in order 
to cause a more advantageous exchange; nor a higher rank, for the purpose 
of obtaining better treatment. 

Offenses to the contrary have been justly punished by the commanders 
of released prisoners, and may be good cause for refusing to release such 
prisoners. 

1248. The surplus number of prisoners of war remaining after an ex
change has taken place is sometimes released either for the pnyment of a 
stipulated sum of money, or, in urgent cases, of provision, clothing, or other 
necessaries. 

Such arrangement, however, requires the sanction of the highest authority. 
1249. The exchange of prisoners of war is an act of convenience to both 

belligerents. If no general cartel has been concluded, it cannot be de
manded by either of them. No belligerent is obliged to exchange prisoners 
of war. 

A cartel is voidable so soon as either party has violated it. 
1250. No exchange of prisoners shall be made except after complete 

capture, and after an accurate account of them, and a list of the captured 
officers, has been taken. 
. 1251. The bearer of a flag of truce cannot insist upon being admitted. 
He must always be admitted with great caution. Unnecessary frequency 
is carefully to be avoided. 

1252. If the. bearer of a flag of truce offer himself during an engage
ment, he can be admitted as a very rare exception only. It is no breach of 
good faith to retain such a flag of truce, if admitted during the engage
ment. Firing is not required to cease on the appearance of a flag of truce 
in battle. 

1253. If the bearer of a flag of truce, presenting himself during an en
gagement, is killed or wounded, it furnishes no ground of complaint whaterer. 

1254. If it be discovered, and fairly proved, that a flag of truce has been 
abused for surreptitiously obtaining military knowledge, the bearer of the 
flag thus abusing his sacred character is deemed a spy. 

So sacred is the character of a flag of truce, and so necessary is its sacred
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ness, that while its abuse is an especially heinous offense, great caution is re
quisite, on the other hand, in convicting the bearer of a flag of truce as a spy. 

1255. It is customary to designate by certain flags (usually yellow) the 
ho~pitals in places which are shelled, so that the besieging enemy may avoi;l 
firing on them. The same has been done in battles, when hospitals are 
situated within the field of the engagement. 

1256. Honorable belligerents often request that the hospitals within the 
territory of the enemy may be designated, so that they may be spared. 

An honorable belligerent allows himself to be guided by flags or signals 
of protection as much as the contingencies and the necessities of the fight 
will permit. 

1257. It is justly considered an act of bad faith, of infamy pr fiendish
ness, to deceive the enemy by flags of protection. Such act of bad faith 
may be good cause for refusing to respect such flags. 

1258. The besieging belligerent has sometimes requested the besieged 
to designate the buildings containing collections of works of art, scientific 
museums, astronomical observatories, or precious libraries, so that their de
struction may be avoided as much as possible. 

SECTION VII. 

The Parole. 

1259. Prisoners of war may be released from captivity by exchange, and, 
under certain circumstances, also by parole. 

1260. The term "parole" designates the pledge of individual good faith 
and honor to do, or to omit doing, certain acts after he who gives his parole 
shall have been dismissed, wholly or partially, from the power of the captor.25 

1261. The pledge of the parole is always an individual, but not a private, 
act. 

1262. The parole applies chiefly to prisoners of war whom the captor 
allows to return to their country, or to live in greater freedom within the 
captor's country or territory, on conditions stated in the parole. 

1263. Itelease of prisoners of war by exchange is the general rule 
release by parole is the exception. 

1264. Breaking the parole is punished with death when the person 
breaking the parole is captured again. 

25 A military parole not to serve until exchanged must not be confounded with a 
parole of honor to do or not to do a particular thing not inconsistent with the duty of 
a soldier. Thus, a prisoner of war actually hel<l by the enemy may,. in order to ohtain 
exemption from a close guard or conliueweut, pledge bis parole of honor that be will 
make no attempt to escape. Such pledges are biuding upon the individuals giving 
them; but they should sel<lom he given or received, for it is the duty of a prisoner to 
escape if able to do so. Any pledge or parole of honor extorted from a prisoner by 
ill usage or cruelty is not binding.-G. 0. No. 207, A.-G. 0., 1863. 

(a.) A prisoner of war, paroled by the enemy, cannot be discharged from the service, 
though a n1inor; he must be held to service till exchnnged.-U11ited State• v. W ..iyht, 
f> Philadelphia Reports, 299. • 

http:captor.25
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Accurate lists, therefore, of the paroled persons must be kept by the 
belligerents. 

1265. When paroles are given and received there must be an ex~hange 
of two written documents, in which the name and rank of the paroled indi
viduals are accurately and truthfully stated. 

1266. Commissioned officers only are allowed to give their parole, and 
they can give it only with the permission of their superior, as long as a 
superior in rank is within reach. 

1267. No non-commissioned officer or private can give his parole except 
through an officer. Individual paroles not given through an officer are not 
only void, but subject the individual giving them to the punishment of death 
as deserters. The only admissible exception is where individuals, properly 
separated from their commands, have suffered long confinement without the 
possibility ·of being paroled through an officer. 

1268. No paroling on the battle-field ;26 no paroling of entire bodies of 
troops after a battle; and no dismissal of large numbers of prisoners, with 
a general declaration that they are paroled, is permitted, or of any value. 

1269. In capitulations for the surrender of strong places or fortified 
camps the commanding officer, in cases of urgent necessity, may agree that 
the troops under his command shall not fight again during the war, unless 
exchanged. 

1270. The usual pledge given in the parole is not to serve during the· 
existing war, unless exchanged. 

This pledge refers only to the active service in the field, against the 
paroling belligerent or his allies actively engaged in the same war. These 
cases of breaking the parole are patent acts, and can be visited with the· 
punishment of death; but the pledge does not refer to internal service, such 
as recruiting or drilling the recruits, fortifying places not besieged, quelling 
civil commotions, fighting against belligerents unconnected with the parol-· 
ing belligerents, or to civil or diplomatic service for which the paroled 
officer may be employed. 

1271. If the government does not approve of the parole, the paroled 
officer must return into captivity; and should the enemy refuse to receive 
him, he is free of his parole. 

1272. A belligerent government may declare, by a general order, whether 
it will allow paroling, and on what conditions it will allow it. Such order is 
communicated to the enemy. 

1273. No prisoner of war can be forced by the hostile government to 
parole himself, and no government is obliged to parole prisoners of war, or 
to parole all captured officers, if it paroles any. 

0

As the pledging of the 
parole is an individual act, so is paroling, on the other hand, an act of choice 
on the part of the belligerent. 

1274. The commander of aII occupying army may require of the civil 

26 An officer who gives o. parole for himself or his command on the battle-field is 
under the common law and usages of war deemed o. deserter.-See G. 0. No. 49, 
A.-G. 0., 1863. 

30 
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officers of the enemy, and of its citizens, any pledge he may co'nsider neces
sary for the safety or security of his army, and upon their failure to give 
it he may arrest, confine, or detain them.21 

SECTION VIII. 

Armistice-Capitulation. 

1275 . .A.n armistice is the cessation of active hostilities for a period 
agreed npon between belligerents. It must be agreed upon in writing, and 
duly ratified by the highest authorities of the contending parties. 

1276. If an armistice be declared, without conditions, it extends no 
further than to require a total cessation of hostilities, along the front of 
both belligerents. 

If conditions be agreed upon, they should be clearly expressed, and must 
be rigidly adhered to by both parties. If either party violates any express 
eondition, the armistice may be declared null and void by the other. 

1277 . .A.n armistice may be general, and valid for all points and lines of . 
the belligerents; or special, that is, referring to certain troops or certain 
localities only . 

.A.n armistice may be concluded for a definite time; or for an indefinite 
time, during which either belligerent may resume hostilities on giving the 
notice agreed upon to the other. 

1278. The motives which induce the one or the other belligerent to con
-elude an armistice, whether it be expected to be preliminary to a treaty of 
peace, or to prepare during the armistice for a more vigorous prosecution 
·of the war, do in no way affect the character of the armistice itself. 

1279 . .A.n armistice is binding upon the belligerents from the day of the 
'V.greed commencement; but the officers of the armies are responsible from 
the day only when they receive official information of its existence. 

1280. Commanding officers have the right to conclude armistices binding 
<>n the district over which their command extends, but such armistice is sub
ject to the ratification of the superior authority, and ceases so soon as it is 
made known to the enemy that the armistice is not ratified, even if a certain 
time for the elapsing between giving notice of cessation and the resumption 
of hostilities should have been stipulated for. 

1281. It is incumbent upon the contracting parties of an armistice to 
stipulate what intercourse of persons or traffic between the inhabitants of 
the territories occupied by the hostile armies shall be allowed, if any. 

If nothing is stipulated the intercourse remains suspended, as during actual 
hostilities. 

21 The obligations imposed by the general laws and usages of war upou the non
combatant inhabitants of a section of country passed over by an invading army 
cease when the military occupation ceases; and any pledge or parole given by such 
persons, in regard to future service, is null and of no effect.-G. 0. No. 207, A. G.-0., 
1863. 
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1282. An armistice is not a partial or a temporary peace; it is only the 
suspension of military operations to the extent agreed upon by the parties. 

1283. When an armistice is concluded between a fortified place aud the 
army besieging it, it is agreed by all the authorities on this subject that the 
besieger must cease all extension, perfection, or advance of his attacking 
works, as much so as from attacks by main force. 

But as there is a difference of opinion among martial jurists, whether the 
besieged have the right to repair breaches or to erect new works of defense 
within the place during an armistice, this point should be determined by 
express agreement between the parties. 

1284. So soon as a capitulation is signed, the capitulator has no right to 
demolish, destroy, or injure the works, arms, stores, or ammunition, in his 
possession, during the time which elapses between the signing and the exe
cution of the capitulation, unless otherwise stipulated in the same. 

1285. When an armistice is clearly broken by one of the parties, the other 
party is released from all obligation to observe it. 

1286. Prisoners, taken in the act of breaking an armistice, must be treated 
· as prisoners or war, the officer alone being responsible who gives the order 
for such a violation of an armistice. The highest authority of the belligerent 
aggrieved may demand redress for the infraction of an armistice. 

1287. Belligerents sometimes conclude an armistice while their plenipo
tentiaries are met to discuss the conditions of a treaty of peace ; but pleni
potentiaries may meet without a preliminary armistice; in the latter case, 
the war is carried on without any abatement. 

SECTION IX. 

Assassination. 

1288. The law of war does not allow proclaiming either an individual 
belonging to the hostile army, or a citizen, or a subject of the hostile gov
ernment, an outlaw, who may be slain without trial by any captor, any more 
than the modern law of peace allows such international outlawry; on the 
contrary, it abhors such outrage. The sternest retaliation should follow the 
murder committed in consequence of such proclamation, made by whatever 
authority. Civilized nations look with horror upon offers of rewards for 
the assassination or enemies as relapses into barbarism. 

SECTION X. 

Insurrection-Civil War-Rebelli'on. 

1289. Insurrection is the rising of people in arms against their govern
ment, or a portion of it, or against one or more of its laws, or against an 
officer or officers of the government. It may be confined to mere armed 
resistance, or it may have greater ends in view: 

1290. Civil war is war between two or more portions of a country or 
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state, each contending for the mastery of the whole, and each claiming to be 
the legitimate government. 'l'he term is also sometimes applied to war of 
rebellion, when the rebellious provinces or portions of the state are con
tiguous to those containing the seat of government. 

1291. The term rebellion is applied to an insurrection of large extent, and 
is usually a war between the legitimate government of a country and portions 
or provinces of the same who seek to throw off their allegiance to it, and set 
up a government of their own. 

1292. When humanity induces the adoption of the rules of regular war 
toward rebels, whether the adoption is partial or entire, it does in no way 
whatever imply a partial or complete acknowledgment of their government, 
if they have set up one, or of them, as an independent or sovereign power. 
Neutrals have no right to make the adoption of the rules of war by the assailed 
government toward rebels the ground of their own acknowledgment of the 
revolted people as an independent power. 

1293. Treating captured rebels as prisoners of war, exchanging them, 
concluding of cartels, capitulations, or other warlike agreements with them; 
addressing officers of a rebel army by the rank they may have in the same; 
accepting flags of truce; or, on the other hand, proclaiming martial law in 
their territory, or levying war-taxes or forced loans, or doing any other act 
sanctioned or demanded by the law and usages of public war between sov
ereign belligerents, neither proves nor establishes an acknowledgment of the 
rebellious people, or of the government which they may have erected, as a 
public or sovereign power. Nor does the adoption of the rules of war to
ward rebels imply an engagement with them extending beyond the limits of 
these rules. It is victory in the field that ends the strife and settles the 
future relations between the contending parties. 

1294. Treating, in the field, the rebellious enemy according to the law 
and usages of war has never prevented the legitimate government from try
ing the leaders of the rebellion or chief rebels for high treason, and from 
treating them accordingly, unless they are included in a general amnesty. 

1295. All enemies in regular war are divided into two general classes; 
that is to say, into combatants and non-combatants, or unarmed citizens of 
the hostile government. 

The military commander of the legitimate government, in a war of rebellion, 
distinguishes between the loyal citizen in the revolted portion of the country 
and the disloyal citizen. The disloyal citizens may further be classified into 
those citizens known to sympathize with the rebellion, without positively 
aiding it, and those who, without taking up arms, give positive aid and com
fort to the rebellious enemy, without being bodily forced thereto. 

1296. Common justice and plain expediency require that the military 
commander protect the manifestly loyal citizens, in revolted territories, 
against the hardships of the war as much as the common misfortune of all 
war admits. 

The commander will throw the burden of the war, as much as lies within 
his power, on the disloyal citizens of the revolted portion or province, sub· 
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jecting them to a. stricter police than the non-combatant enemies have to 
suffer in regular war; and if he deems it appropriate, or if his government 
demands of him that every citizen shall, by an oath of allegiance, or by some 
other manifest act, declare his fidelity to the legitimate government, he 
may expel, transfer, imprison, or fine the revolted citizens who refuse to 
pledge themselves anew as citizens obedient to the law and loyal to the 
government. 

Whether it is expedient to do so, and whether reliance can be placed upon 
such oaths, the commander or his government have the right to decide. 

1297. Armed or unarmed resistance by citizens of the United States 
against the lawful movements of their troops is levying war against the 
United States, and is therefore treason.28 

28 See the Constitution of the United Stntes, Chap. i., Art. III., sec. 3, clause I. 

http:treason.28




ADDENDA. 


ACTS PASSED AT THE THIRD SESSION OF 

THE FORTY-SECOND CONGRESS.1 


ADJUTANT-GENERAL'S DEPART;\IENT. 

1300. THE sixth section of an act entitled "An act making appropria
tions for the support of the army for the year ending June 30, 1870," 
approved March 3, 1869 [if 538], is so far modified as to authorize and 
permit the President of the United States to nominate, and, by and with the 
advice and consent of the Senate, to appoint O!Je assistant adjutant-general, 
with the rank, pay, and emoluments of a major in the said department.
March 3, 1873. 

COMMISSARY SERGEANTS. 

1301. That the secretary of war be and he is hereby authorized and 
empowered to select from the sergeants of the line of the army who shall 
have faithfully served therein five years, three years of which in the grade 
of non-commissioned officer, as many commissary sergeants as the service 
may require, not to exceed one for each military post or place of deposit of 
subsistence supplies, whose duty it shall be to receive and preserve the sub
sistence supplies at the posts, under the direction of the proper officers of 
the subsistence department, and under such regulations as shall be prescribed 
by the secretary of war.2 The commissary sergeants hereby authorized shall 
be subject to the Rules and .Articles of \Y ar, and shall receive for their ser
vices the same pay and allowances as ordnance sergeants.-.March 3, 1873. 

DISCHARGE CERTIFICATES. 

1302. Whenever satisfactory proof shall be furnished to the war depart
ment that any non-commissioned officer or private soldier who served in the 

1 Such of the acts of this session of Congress as have been accessible to the compiler 
in an authentic shape are published herewith. Other legislation of importance to the 
army, happening since this volume went to press, may have been published too late 
for insertion in this edition. 

2 Regulations relative to commissary sergeants are published in G. O. No. 38, 
A.-G. 0., 1873. 

( 463) 
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army of the United States in the late war against the rebellion has lost his 
certificate of discharge, or the same has been destroyed without his privity 
or procurement, the secretary of war shall be authorized to furnish, on 
request, to such non-commissioned officer or private, a duplicate of such 
certificate of discharge, to be indelibly marked, so that it may be known as 
a duplicate. Provi"ded, Such certificate shall not be accepted as a voucher 
for the payment of any claim against the United States for PV, bounty, or 
other allowance, or as evidence in any other case.-Sec. 1, March 3, 1873. 

1303. The army regulations now in force are hereby modified in accord
ance with the provisions of this act.-Sec. 2, i"bid. 

THE CORPS OF ENGINEERS. 

1304. The enlisted men of engineers in the army are hereby placed on the 
same footing with respect to compensation for extra-duty service as the other 
enlisted men of the army, and that all laws or parts of laws in conflict with 
this provision be and the same are hereby repealed.3-February 1, 1873. 

1305. The officer in charge of the public buildings and grounds shall have 
the rank, pay, and emolument of a colonel.-Sec. 1, March 3, 1873. 

MEDICAL DEPARTMENT. 

1306. The chief medical purveyor of the army shall have, under the direc
tion of the surgeon-general, supervision of the purchase and distribution of 
all hospital and medical supplies.-March 3, 1873. 

MILITARY ACADE:.\IY. 

1307. The professors of the United States Military· Academy whose ser
vice at the .Academy exceeds ten years shall have the pay and allowances of 
colonel; and all other professors shall have the pay and allowances of lieu
tenant-colonel; and the instructors of ordnance and science of gunnery and 
of practical engineering shall have the pay and allowances of major; and 
hereafter there shall be allowed and paid to the said professors ten per 
cent. of their current yearly pay for each and every term of five years' 
service in the army and at the .Academy. Provi"ded, That such addition 
shall in no case exceed forty per cent. of said yearly pay; and said profes
sors are hereby placed upon the same footing, as regards restrictions upon 
pay and retirement from active service, as officers of the army.-February 
28, 1873.. 

1308. The superintendent of the United States Military .Academy shall 
have power to convene general courts-martial for the trial of cadets, and to 
execute the sentences of such courts, except the sentences of suspension 
and dismission, subject to the same limitations and conditions now existing 
as to other general courts-martial.-March 3, 1873. 

s This act modifies that in ~ 248, and restores the engineer soldiers to the status 
contemplated by the organic act of 1846. See ~ 373. 
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:MILITARY PRISON. 

1309. There shall be established at Rock Island, in the State of Illinois, 
a prison for the confinement and reformation of offenders against the rules, 
regulations, and· laws for the government of the army of the United States, 
in which shall be securely confined, and employed at labor, and governed in 
the manner hereinafter directed, all offenders convicted before any court
martial or military commission in the United States, and sentenced according 
to law to imprisonment therein.-:-Sec. 1, :March 3, 1873. 

1310. The secretary of war shall organize a board of five members, to 
consist of three officers of the army and two persons from civil life, who shall 
adopt a plan for the building of such prison, and who shall frame regulations 
for the government of the prisoners, in accordance with the provisions of 
this act. The said commissioners from civil life shall hold their offices for 
the term of three years, and shall be paid five dollars a day while on duty, 
and necessary traveling expenses; and the said officers of the army shall, at 
all times, be subject to removal by the secretary of war.-Sec. 2, ibid. 

1311. The secretary of war shall, with said commissioners, semi-annually, 
and as much oftener as may be deemed expedient, visit said prison for the 
purposes of examination, inspection, and correction; and they shall inquire 
into all abuses or neglects of duty on the part of the offiGers or other persons 
in charge of the same, and make such changes in the general discipline of 
the prison as they may hold to be essential.-Sec. 3, i'bid. 

1312. The officers of the prison shall consist of a commandant and such 
subordinate officers as may be necessary, a chaplain, a surgeon, and a clerk, 
who shall be detailed by the secretary of war from the commissioned officers 
of the army; and a sufficient number of enlisted men shall be detailed by the 
secretary of war to act as turnkeys, guards, and assistants in the prison.
Sec. 4, ibid. 

1313. One of the inspectors of the army shall at least once in three 
months visit the prison for the purpose of examining into the books and all 
the affairs thereof, and ascertaining whether the laws, rules, and regulations 
relating thereto are complied with, the officers are competent and faithful, 
and the convicts properly governed and employed, and at the same time 
treated with humanity and kindness. And it shall be the duty of the inspec
tor, at once, to make full report thereof to the secretary of war.-Sec. 5, 
ibid. 

1314. Before the commandant enters upon the duties of his office he shall 
give bonds with sufficient sureties, in a sum to be fixed by the secretary of 
wa.r, to be approved by him, conditioned that he shall faithfully account for 
all money placed in his hands for the use of the prison and for the faithful 
discharge of all his duties as commandant. He shall have command of the 
prison; shall have the charge and employment of the prisoners, and the cus
tody of all the property of the government connected with the prison. He 
shall receive and pay out all money used for the prison, and shall cause to 
be kept, in suitable books, complete accounts of all the property, expenses, 
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income, business, and concerns of the prison; and shall make full and regu. 
lar reports thereof to the secretary of war; and shall, under the direction 
and with the approval of the secretary of war, employ for the benefit of the 
United States, the convicts at such labor and in such trades as may be 
deemed best for their health and reformation. He shall have power to sell 
and dispose of any articles manufactured by the convicts, and shall regularly 
account for the proceeds thereof, and shall give bond and security for the 
faithful keeping and accounting of all moneys and property coming to his 
hands as such commandant. He shall take note and make record of the . 
good conduct of the convicts, and shall shorten the daily time of hard labor 
for those who, by their obedience, honesty, industry, or general good conduct, 
earn such favors; and the secretary of war is authorized and directed to 
remit, in part, the sentencei:i of such convicts, and to give them an honorable 
restoration to duty in case the same is merited; and in case any convict 
shall disobey the lawful orders of the officers of the prison, or refuse to 
comply with the rules and regulations thereof, he may be placed in solitary 
confinement, and the commandant shall at once report the case to the secre
tary of war, who shall direct the inspector to make full examination and 
report of the matter at the next inspection; but in no case shall any prisoner 
be subjected to whipping, branding, or the carrying of weights for the 
purpose of discipline, or for producing penitence; and every prisoner, upon 
being discharged from prison, shall be furnished with decent clothing.-Sec. 
6, ibid. 

1315.. The use of newspapers and books shall not be denied the convicts 
at times when not employed; and that unofficial visitors shall be admitted 
to the prison under such restrictions as the board of commissioners may 
impose. The prisoners shall not be denied the privilege of communicating 
with their friends by letter, and from receiving like communications from 
them, all of which shall be subject to the inspection of the commandant, or 
such officer as he may assign to that duty.-Sec. 7, ibid. 

1316. The prisoners shall be supplied with ample and clean bedding, and 
with wholesome and sufficient food; but when in hospital or under discipline 
their diet shall be prescribed by the proper authority. The prison shall be 
suitably ventilated, and each prisoner shall have a weekly bath of cold or 
tepid water, which shall be applied to the whole surface of the body, unless 
the surgeon shall direct otherwise for the health of the prisoner.-Sec. 8, 
ibid. 

1317. No officer of the prison, or other person connected therewith, shall 
be concerned or interested, directly or indirectly, in any contract, purchase, 
or sale made on account of the prison.-Sec. 9, £bid. 

1318. Any officer who shall suffer a convict to escape, or shall in any 
way consent to his escape, or shall aid him to escape, or in an attempt to 
escape, shall, upon conviction, be dismissed from the service, and suffer such 
other punishment as a court.martial may infiict.-Sec. 10, ibid. 

1319. Any soldier or other person employed in the prison who shall suffer 
a convict to escape, or shall in any way consent to his escape, or shall aid 
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him to escape, or in an attempt to escape, shall, upon conviction by a court
martial, be confined therein not less than one year.-Sec. 11, ibid. 

1320 . .A.11 prisoners under confinement in said military prisons undergoing 
sentence of courts-martial shall be liable to trial and punishment by courts
martial, under the Rules and Articles of War, for offenses committed during 
the said confinement.-Sec. 12, ibid. 

POSTAGE. 

1321. That the franking privilege be and the same hereby is abolished 
from and after the 1st day of July, A.D. 1873, and that thenceforth all 
official correspondence, of whatever nature, and other mailable matter sent 
from or addressed to any officer of the government or person now authorized 
to frank such matter, shall be chargeable with the same rates of postage as 
may be lawfully imposed upon like matter sent by or addressed to other 
persons. Provided, That no compensation or allowance shall now or here
after be made to Senators, members, and delegates of the House of Represen
tatives, on account of postage.-January 23, 1873. 

1322. The postmaster-general shall cause to be prepared a special stamp 
or stamped envelope, to be used only for official mail-matter for each of the 
executive departments; and said stamps and stamped envelopes shall be 
supplied by the proper officer of said departments to all persons under its 
direction requiring the same for official use; and all appropriations for postage 
heretofore made shall no longer be available for said purpose; and all said 
stamps and stamped envelopes shall be sold or furnished to said several 
departments or clerks only at the price for which stamps and stamped 
envelopes of like value are sold at the several post-offices.-Sec. 4, March 3, 
1873. 

SIGNAL SERVICE. 

1323. That the secretary of war be and hereby is authorized to establish 
signal-stations, at lighthouses, at such of the life-saving stations on the lake
or sea-coasts as may be suitably located for that purpose, and to connect 
the same with such points as may be necessary for the proper discharge of 
the signal service by means of a suitable telegraph-line in cases where no 
lines are in operation, to be constructed, maintained, and worked under the 
direction of the chief signal officer of the army, or the secretary of war and 
the secretary of the treasury; and the use of the life-saving stations as signal
stations shall be subject to such regulations as may be agreed upon by said 
officials; and the sum of thirty thousand dollars is hereby appropriated to 
carry into effect this provision.-March 3, 1873. 

1324. The chief signal officer may cause to be sold any surplus maps or 
publications of the signal office, the money received therefor to be applied 
towards defraying the expenses of the signal service, an account of the same 
to be rendered in each annual report of the chief of the signal service.-Jbid. 
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TRANSPORTATION. 

1325. The secretary of the treasury is directed to withhold all payments 
to any railroad company and its assigns, on account of freights or transpor
tation over their respective roads of any kind, to the amount of payments 
made by the United States for interest upon bonds of the United States 
issued to any such company, and which shall not have been reimbursed, 
together with the five per cent. of net earnings due and nnapplied, as pro
vided by law. And any such company may bring suit in the court of claims 
to recover the price of such freight and transportation, and in such suit the 
right of such company to recover the same upon the law and the facts of 
the case shall be determined, and also the rights of the United States upon 
the merits of all the points presented by it in answer thereto by them ; and 
either party to such suit may appeal to the Supreme Court; and both said 
courts shall give such cause or causes precedence of all other business.
Sec. 2, March 3, 1873. 



INDEX. 
N OTE.-The index references are to PARAORAPHS and NOTES by their numbers, 

the numbers and clauses of the notes being indicated in parenthesis next pre
ceding the number of the paragraph to which they are appended. 

A. 
ABANDONING POST : 

Inducing others to abandon post, fort, or guard, 
7aO, 74i. 

Quitting guard, platoon, or division, 692. 
" post or colors, to pillageorplunder,730. 

Shamefully abandoning post, fort, or guard, 
730. 


When posted as sentinel, 750. 

ABSENCE 	 FROM DuTY. See also "Leave of Ab

sence." 
Otficers: 
·Absent with leave more than thirty days in 

each year, 357, 358. 
Absent with or without leave more than six 

months, 35fi. 
Absent\\ithout leave to forfeit pay, etc., 686. 
Absent without leave for three months, 

dropped as deserters, 569. 
Failing to repair to parn<le, etc., 691. 
Lying out of quarters, 689. 
Quitting guard, platoon, or division, 692. 

Enlisted Men: 
Absent on furlough, 725, 726. 

" without leave from camp, 688. 
Absent without leave from company or de

tachment, 687. 
Failing to rPpair to paraUe or other ren

dezvous, 691. 
Lying out of quarters, 689. 
Quitting guard, platoon, or division, 692. 

ABSTRACTION OF VOUCHERS: 
Penalty for, (note 44 a) 78. 

ABUSES AND DISORDERS: 
Corr.acted and redressed by commanding offi

cer, 6~3. 
ACADEMIC STAFF. See" Military Academy." 
ACADEMY, THE. See" Military Academy." 
ACCOUNTING OFFICERS OF THE TREASURY. See also 

"Account.~," "The Auditors," and "TILe 
Comptrollers": 

Jurisdiction over money accounts, 28, (note 5) 
29-35. 

Jurisdiction over property returns, (note 19 a) 
54. 

ACCOUNTS. See also" Disbursing Officers," Prop
erty Returns," and "Public Property": 

Accounts stated, (note 5 •) 29, 32, (note 30) 68. 
Adjusted in the treasury, 26. 
Adjusted 	 in the treasury within the fiscal 

year, 27. 

ACCOUNTS-(continued): 
Affidavits or affirmation to, (note 9) 35, 58. 
Annual reports to Congress of delinquent 

officers, 28, 30, 31. 
Appeals from the auditors to the comptrollers, 

(note 7) 33. 
Appeals from the comptrollers to Congress, 

(note 7 c) 3a. 
Appeals from the comptrollers to the conm, 

(note 7 c) 33, 47, 48, 70, 71, 72, 122, 
(note 83 a) 125. 

Appeals from the comptrollers to the secretary 
of war, (note 5 b) 29. 


Arbitration of, (note 2) 2G. 

Audited by the second auditor, 3:J, 35. 


" " third auditor, 3:3, :34, 35. 
8econd comptroller, 33, 34, 35, 

ll8. 
Authority of the secretary of war over money 

accounts, (note 5) 29, 32, a.5, 125. 
Authority of the secretary of war over pro

perty returns, (note 5 c) 29, 35, (note 
19 a) 54. 

Balances stated against delinquent officers, 
(note 30) 68. 

Balances stated to heads of departments, 29, 
32, 94. 

Closed, (uote 5 e) 29, (note 30) 68. 
Distinct, to be rendered under each appropria

tion, 87. 
Forms for money accounts, 25. 

" " property returns, (note 19) 54. 
Jurisdiction of the accounting officers, (note 5) 

29, (note 19) 54. 
Money papers rendered monthly, 41, 50. 
Oath or allirmation to, (note 9) 35, 58. 
Offsets, (note 29) 67. 
Penalties for non-rendition of, (note 13) 41, 72, 

74. . 
Property returns, (note 13 b) 41, (note 19) 

54, 58. 
Relief from responsibility for lost vouchers, 

etc., 47, 48, 58, 61. 
Rendered through chiefs of bureau, 41, 50. 
Reopening of, (note 5 e) 29. 
Special settlements, 28, 41. 
Stated cannot be restated by accounting offi

~ers, (note 5 e) 29, 32, (note 30) 68. 
AccouTREl'trENTS: 

Embezzlement of, 51, 53, 78. 

Responsibility of company commander, 54. 

Sold, spoiled, lost, or damaged, 51, 53, 59, 78. 


ACTING ASSISTANT SURGEONS. See "Contract 
Surgeons." 
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ADDITIONAL PAYMASTERS: 
Appointment of, to pay militi& and volunteers, 

311, 312. 
ADJUTANT-GENERAL, THE: 

A brigadier-general, 206. 
Appointed by selection from the department, 

5:>6. 
Commissioner of the Soldiers' Home, 601. 
Freedman's bureau placed under his direction, 

(note 21) 20. 
Joint office of adjutant- and inspector-general 

abolished, (note 1) 206. 
Ordnance sergeants assigned to stations by, 

(not<> 5 a) 404. 
Recruiting s<'n;ce under special direction of, 

(note 1) 490. 
Staff officer of the secretary of war, (note 1) 1. 
To make inventories and returns of public 

property, 62, 63. 
ADJUTANT-GENERAL'S DEPARTMENT: 

Organization., 206. 
Ahles-de-camp to act as assistant adjutant

generals, (note 6) 199. 
Appointments in lowest grade, 207, 208, 532, 

1300. 
Assistant adjutant-generals to army corps, 523. 
Assistant adjutant-generals to perform duties 

of a..-.isistant inspector-genel1:lls, 207. 
Duties of the officers defined by regulations, 

181. 
Clerks, nH~SsPngers, etc., 13-19. 
Enlisted clerks, (note 1 c) 206. 

Promotion to be by seniority, 539. 


ADJUTANTS: 
Bnttalion of engineer troops, 371. 

lllilitary Academy, 152. 

Hegimental, 451, 459, 462. 

Pay of, 321. 


ADJUTANT-GE:S-lmALS OF MILITIA: 
Annual reports to the President, 789. 

Appointed in each State, 788. 

Authority over, of the secretary of war, 789. 
!Juties, 783, 788, 789. 
Numerical designation of divisions, brigades, 

and rc:.dments, 783. 
Returns made by and to, 788, 789. 

ADVANCES OF PUBLIC JlfoNEY: 
lllay be authorized in certain cases by the 

Pre•ident, 39. 
ADVERTISEMENTS. See also" Printing": 

Army and Navy Journal to publish military 
laws, 922. 

Authority for, given only by heads of executiYe 
departments, 923. 

Circulars not to be published as, (note 2) 923. 
Clerk of the House of !lepresentatives desig

nates certain papers, (note 1 b) 921. 
Contracts solicited by, or proposed to, executive 

departments, 921. 
Contracts to be let upon, 98, 106, 231, 262. 
Evidence of construction placed upon contract.s, 

(note 67 d) 98. 
}'rcquency of publication, (note 1 a) 921. 
Newspapers designated by clerk of the House 

of Hepresen tatives, (note 1 a, /J) 921. 
Newspapers designated by heads of executive 

_ departments, (note 1) 921. 
Printing other than in newspapers, 964--967. 
Proposals fur contracts, 98, 106, 2~1, U21. 
Publication in District of Columbia, 921. 

" " Southern States, (note 1 b) 921. 
Orders not to be published as, (note 2) 923. 
Pacific coast contracts, 231. 
Purchases w~thout, 98, 266. 
Rates paid for, (note 1 a, b) 921. 
Hegulations governing, (note 2) 923. 
Vouchers for, to be npproved by heads of de- I 

partments, 923. 	 I 

AFFIDAYITS: 
Auditors may administer in settlements of ac

counts, (note 9) :;5, 61. 
Of company commanders to loBB of property, 

etc., 58. 
Officers detailed to investigate frauds may ad

minister, 82. 
Penal ti f's for taking false oath, etc., 78. 
To contracts, 102. 
To inahility to render proper returns, etc., 61. 
To petition filed in court of claims, (note 80) 

12Z. 

AFFRAYS, QUARRF.I.S, AND DISORD'F..RS: 
Summary power in all officers to quell, 747. 

AGE OF RECRUITS: 
Consent of parents, etc., in case of nlinors, 

505, 506. 
Discharge of minors, 496, 499, 500. 
Evidence of ai.r<>, 496. 
lllinors, 490, 4!16, 499, 500, 501, 505, 506. 

Not to exceed thirty-five years, 490. 


AGESTS: 
Appointment of disbursing or purchasing, 

(note 65 b, d) 96, (note 7 a) 225, (note 3 
a) 924, 926. 

Affidavits administered by those detailed to 
invPstigate frauds, 82. 

Bonds to be given hy, 925, 926. 
Compensation of, 924. 
Declarations of, not binding on the United 

States, (note 3 c) 924. 
Department commanders' authority to ap

point, (note 7 a) 225, (note 3 a) 924. 
l\Iilitary nbolislted, (note 3) 924. 
No officer or, of any corporation or firm, to act 

as agent of the government, 927. 

No officer of the army to act as, 129, 132. 

Officers considered as general or special agents, 

(note 65 d) 96. 
Permanent, appointed by nomination to the 

Senate, (note 7 a) 225, 924. 
Purveyor of public supplies abolished, (note 

3) 92'1. 
Special, appointed by chiefs of departmentB, 

(note 65 d) 96, 926. 
Subsistence may be purchased by, 261.. 
Transportation of troops and supplies nnder 

direction of, 5. 
Treasury agents, 69, 82, 952, 953. 

Arn AND COMFORT TO THE ENEMY: 
Correspondence with the enemy, 734, 1226. · 
Penalty for furnishing, discretionary with 

court-martial, 733. 
Supplying hostile Indians with arms, etc., 

(note 18) 7a3. 

AIDES-DE-CAMP: 
Accompanying generals on leave of absence, 

(note 6 c) 321. 
Act as assistant adjutant-generals, (note 6 b) 

199. 
Are mounted officers, (note 11) 323. 
To the' general-;iix, with rank of colonel, 

solected from regular army, 191, 196, 
321. 	 . 

To 	the lieutenant-general-two, with rank of 
lieutenant-colonel, 191, 198, 321. 

To a. major-general-three captains or subal
terns from the army, 191, 202, 321, 323. 

To a major-general commanding the e.rmy
rank and pay of senior, 200. . 

To a major-general commanding the army in 
time of war, 199. 

To a 	 major-general of militia-two, with 
rank, etc., of majors, 783. 

To e. 	 brigadier-general-two subalterns from 
the army, 202, 3:!1, 323. 
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AIDES-DE-CAMP-(continued): 
To a brigadier-general of militia-one, with 

l'ank, etc., of captain, 7-84. 
To brevet general officers, on duty as such, 

· (note 6 a) 199. 
To corps commanders--0ne major and two 

captains, 623. 

ALARMS, FALSE : 
Penalty for creating, discretionary with gen

eral court-martial, 7i9. 
ALASKA: 

Importation of fire-arms, distilled spirits, etc., 
int-0, (note 2) 831. • 

Resen•ations in, 776. 

ALIENS: 
Enlisting in the arm.y, 498. 

AMBULA:!•WE CORPS, THE: 
Accompanying sick and wounded from the 

field, 304. 
Act t-0 estal.Jlish, 296-307. 
Adjutant-generals' reports t-0 governors of 

States, 306. 
Allowance of ambulances, etc., to each army, 

2U8. 
Ambulances to be used only for purposes 

specified, 303. 
Authority of commanding generals, 307. 

" " medical director of an army, 296. 
" " directors of army corps, 

296, 299-301, 3U7. 
Command of, in army corps, 300. 


u " brigades, 302. 

divisions, 301. 


Details for srr\·ice in, 2fJ7, 305. 

Drill and instruction, a00-302. 

Duties of the chiefs of, 300, 301, 303, 306. 
f'lags designating, (note 9 a) 940. 
Litters suhstitutetl for ambulances, 299. 
Medical directors to have supervision over, 

296, 299-3Gl, 307. 
Penalties for improper use of, 303. 
Preparation for action, etc., 300. 
Quitting ranks to carry off the wounded, 304, 

6U2. 
Regulations fOr government of, to be pre

scribed, 300. 
Repair of trains, 301. 
Reports through medical direct-Ora, 300. 

" to adjutant-general of the army, 306. 
to governors of States, 306. 

Supplies drawn \Jy chiefs of, 301. 
Uniform prescribed by secretary of war, 306. 

A?IDIUNITION: 
Casting away of, 730. 
Embezzlement. of, 51, 78. 
Purchase of, from soldiers, 59, 78, 715. 
Sale of, 52, 59, 78. 
Wasted or spoiled by neglect, 52. 

ANNUAL REPORTS: 

Appropriations, 89. 

Armories and arsenals, 415. 

Clerks and em1>loyees, 17. 
Contracts, 99. · 
Internal impro>ements, (note 8 a) 7. 
Printing of, 964. 

APPEALS: 
By commissioned officers, froni regimental 

commanders, 694. 
By infe1ior officers 1tnd soldiers, from captains 

or other officers, 695. . 
From accounting officers, 29, 33, 47, 48, 70, 71, 

72, 126. 
APPENDIX: 

Cases cited in, of 

Ableman v. Booth, 1001-1027. 

llird, William, 1048-1077. 

Dinsman v. Wilkes, 1119-1132. 


APPE~DIX-(continued): 
Ferrand •· Fowler, (note 2) 1024. 

lllcCall "· lllcDowell, 1,,78-1089. 

Neill, Thomas H ., (note 6) 1040. 

lU!ey, (note 7) H'42. 

United States t•. Booth, 1001-1027. 


" " TarLle, 1028-1046. 

Wilkes v. Dinsman, 1090-1118. 


Habeas corpus, IOOl-liJ46. 

Laws of war, 1141-1297. 

ResponsiLility of army officers to civil author

ity, 1081-1089, 1095, 1102, 1104-1116, 
1126, 1131. 

APPOJ:ST?ilENTS: 
Acceptance of, (note 5 a) 321. 

Acts relating to, list of, (note 15) 539. 

Additional paymasters, 311, 312. 


" second lieutenants, 170. 

An appointment defined, (note 1 a) 630. 

Annuo.l vacancies in the line, (note 4) 5:.M. 
Annulment of an appointment,(note 1a)530, 

667. 
Appointing power, (note 1) 630. 
Bonds, (note la) 530. 
Brevet second lieutenants, 143, 170, 534, 660, 

651. 
Cadets as commissioned officers, 143, 158, 170. 
Chiefs of bureaus, 536. 
Citizens appointed in the line, (note 4) 534, 

535, 537. 
Citizens appointed in the staff, 532. 
Commissions are only evidence of appoint

ment, (note 1 a) 530. 
Definition of an appointment, (note 1 a) 530. 
Disqualifications, 537. 

}:qua.I mnk in line and staff, 533. 

}~,·idence of appointment (note I a), 530. 

Examination of candidates, 534. 

In the adjutant-general's department, 207, 208, 

532, 1300. 
inspector-general's department, (note 4 

a) 209. 
line, 5:J4. 
medical department, 283. 

" ordn11.nce department, 402. 
qunrtern111.•ter's department, 222. 
staff, generally, 632. 
subsistence depa1iment, (note 2) 260. 

Non-commissioned officers, 534. 
Oath of office, 542. 
Original vacancies, (note 7) 539. 
Pay from acceptance of, (note 6 a) 321, 342. 

" date of commission, (note I a) 530. 
Promotions as distinguished from, (note 6 a) 

321, (note 7) 539. 
Promotions held to be, (note 1 a) 630. 
Resignation of lineal or staff commission, (note 

3) 533. 

Revocation of, (note 1 a) 530, 567. 

Suspension of, in infantry arm, 463. 
Suspension of, in regiments reduced below 

stanrlar<l, 535. 
Suspension of, in staff cor))B and departments, 

538, 1300. 
Transfers from line to staff, 5:JO, 533. 
'.l.'rans.mittal of commissions, (note 1 a) 530. 

APPREHENSION OF DESERTERS: 
Reward for, deducted from soldier's pay, (note 

15) 713. 

APPROPRL\TIONS: 
Annual report of expenditures nnder, 89. 
Ba.lances returned to the treasury, 88, 93, 94. 
Credited by sales of property, (note. 62 b) 91. 
Distinct accounts kept under each item of, 87. 
Drawn upon rpquisition of secretary ofwar, 90. 
Estimates, 83-86, (note 27 b, c) 966. 
Expended nnder direction of the secretary of 

war, (note 8) 6, (note 67 c) ~8. 
Expenditures in excess ot; proh1b1ted, 95. 
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APPROPRIATIOSS-{contintMd): 
Printing antl book-Linding, (note 27 b, c) 966. 
Statement of bn.lances by the comvtroller, 

29 32 
Tran~fe1.; of: proh iLited, 921 9:1. 
'Varrants to specify the, drawn against, 87, 90. 

ARBITRATIO~ OF ACCOFSTS: 
Authority for, (note 2) 26. 

ARMISTICE. See "Truce." 
Am110Rl~ns: 

Designated as corporals of ordnance, 404. 
Am110uEns, :MASTER: 

At national armories, (citizens) 424. 
Enlh;ted, designated as sergeants of ordnance, 

404. 
AnMORIF.S. See Arsenals. 
Anus: 

Breech-loading syistcm to be adopted, 430. 
Casting away of, 7:30. 
Colleges and uniYer::;ities suvplied, 428. 
Damages to, 53, 4~7. 
Embezzlernent uf, 53, 78. 
J-:migrant•, (note lG) 4:18. 
lllilitia, 796-SOU. 
National a•ylums provided with, (note 16) 428. 
Purchase of, from aohlie1'8, 59, 78, 715. 
Heqnisltions upon ordnauce <l.epartrueut, 407. 
RcsponsiUility for, 54. 
Sale of, 5:l, 56, 57, 42~. 

ARMY CORPS: 
AtnlJula.nces assigned to, 297, 298. 
Badges, 5:!4. 
Organized at di8cretion of the President, 522. 
Staff of, 523. 

AR:UY OF THE t::xrTRn STATES, THE. See also 
"Army Organization,": 

Establishment urnler the act of 18GG, to be 
known as, 450. 

Execution of the laws Uy, 724, 802, 870, 878, 
879, 882, 886, SU!\ 898, lUJl, 9U3, 

Instrnction.'i for goveruruunt ot; in the field, 
1141-1207. 

AR~!Y 0RGA:S1ZA'l'IO:S: 
Academy, the, 141-173. 
Adjutant-general's department, 206-208. 
Army corps, 5:L2, 523. 
Artillery, 457-4UU. 
Bri galles, 52.5. 
Cavalry, 451-456. 
Chnplains, 4a5-444. 
Divitlions, 52:). 
Engineers, the corps of, ·369-375. 
Eulistetl streng;th of the army, 504. 
General officers, 191-:W~. 
Geogra1ihical departments and divisions, (note 

9) 5:!2. 

Indian scouts, 4G4. 

Infantry, 4Gl-4G:l. 

Inspector-general's department, 209. 

Justice, lmreau of military, 210-:213. 

:Medical department, 281. 

Ordnance department, 4Ul, 404. 


" sl~rgeant.s, of potitS, 446. 
Pay department, :llo-314. 
Quartermaster's <le1iartment, 220-224. 
Retired li•t, the, 470-48~. 
Signal officer, 214, 215. 
Suh8istence department, 2GO. 
Superintendents of 1mtional cemete1ies, 613, 

G21. 
ARMY REGISTERS: 

}.~vhlence of certain classifications, (note 2) 532. 
Yolunteer rank of officers to be entered upon, 

518. 
AUMY REGUL•.\.TIONS: 

Adopted by Congress in 1821, (note 3) 182. 

ARMY Rr.GULATIO:<s-(continu,d): 
Appeal to the courts from the regulations of 

an_ executive department, lnote 1) i5, 
122, (note 3 d) 182. 

Authority over, of the :-;ecretary of war, 4, (note 
3 b, e,f) 181, 182, 183, 184, 409. 

Code of, u, Ue prt?pnred and submitted to Con~ 
gn•ss 183 184 

Definition ~fa l'reg;1lation," (note 1) 181. 
Existing in 1815, continued in force sulJjcct to 

revision, 182. 
Existing in 18()6, to remain in force till con

gres::iiona.l action on new code, 188, 130:t 
· Force antl•t't'c•ct of, when sanctioned Uy the 

Prei;i(le11t, (notc> 3 a, c) 182. 
Military Academy snliject to those prE>SC!'ihed 

by s<>cretary of war, (note 3 fl 18t, lG5. 
Militia subject to rules of Uiscipline govnn

i11g tlie army, 794. 
Staff, genera.I n.nd regiment.al, to be governed 

by' 181, 409. 
Subject to revision by the courts, (note 1) 25, 

1:12, (note 3 d) 182. 
Supply departments regulated by secretary of 

war, 4, 409. 

ARRRARS: 
Of pay, at no time to exceed two months, 335. 
01licers in, to the United Stnte:i, not to l>e paid, 

72. 

An.RESTS, Crvn.: 
}~or crime, 913. 

" debt, 944. 


ARRESTS AND J:MPil1SON'ltEX'1'S, :3fJLITARY: 
After discharge from service, 79, 630, 713. 
Authority to u.rre~t commissioned officer~, 606, 

H7. 
Commutation of s<.'ntcnce for good behavior of 

prisoner, 707, 708. 
Confinement of non-C'<1mmissioned officers and 

sohlitH'S, GU7, 74:7. 
Duty ofofficPrs commantling guards, 700-702. 
Escape of prisoners, 701. 
LiwitatioQ. of arrest of commissioned officers, 

Gu~, mm. 
Limitation ot' confinement of enlisted men, 

G98. 
Penitentiaries, 703-706. 
Responsil.ility of commanding officers, (uote 

11) Ga8. 

ARSESALS AND ARlfORIES: 
Artificers awl workmen emplo:yed in, 416-418~ 
Authority for est.-'l.lilishment of, 413, 414:, 419. 

" to al>olbh, 4t3. 
Command over, (note 1 b) 401, 407, 410, (not• 

21c)743. 
Damage to tooh1, mat(•rin.ls, etc., 417. 
Enticing workmen from, 416. 
Exemption from jury and militia duty of work

men in, 418. 
Expenses of, to be laid before Congress,_ 415.. 
]failure to verform coutracts for services m, 

417. 
Magazines may be established, (note 10) 413. 
1'Ia."!lter-asmorers at, 414, 4::!4. 
Returns of ordnanc11, etc., 4:2.0. 
Salary of c1erks, 4'.!.G. 
Superintendence of, (note 11) 414, 421, 422, 425. 

ARSON: 
Jurisdiction of military courts, 631, 666. 

ARTICLES OP' 'VAR, THE: 
Armies of the united States to be governed by, 

680 68~ 
Cadets suLject. to, 142, WO, 1308. 
Camp followers. etc., G25. 
Commissnry-general and assistants subject t<> 

martial 1uw, 2UJ. 

Con tractors, 112. 
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ARTICLES OF WAR, TIIE--(continued): 
Employees, 625. 
Marine corps, when serving on shore with the 

army, 057, 958. 

Military priaon, 1:120. 

lllilitia, 6:17, 684, 801, 809. 

Retired oi!icers,473. 

Soldiers' IIoine, 604. 

Traders at military posts, 760. 

Volunteers, 627. 
The Articles: 

lst. To be subsrriued to by all officers, 681. 
2d. Divine service, 718. 

3d. Profane swearing, 745. 

4th. Absence from duty of chaplains, 443. 
5th. Contemvtnous arnl disrespectful lan

guage, 716. 
6th. Disrespect to commanding ollicers, 717. 
7th. Mutiuy, HO. 
8th. " 741. 
9th. Striking supe1ior officer, and disobedi

ence of order8, 74:i. 
10th. Oath of enliotment; articles to be read 

to recruits, 682. 
11th. Dismissals and discharges, 564. 

12th. lfndoughs, 7~5. 

13th. Absentees from muster, 735. 

14th. ]false certificates in relation to ab


sentees, 7:16. 
15th. False musters, 737. 

16th. Receiving money for mustering or sign

ing rolls, 738. 
17th. l\Iustering persons not soldiers, 739. 
18th. False returns of troops, arms, etc., 749. 
19th. Monthly returns of troops, 748. 
20th. Desertion, 709. 
21st. Absence of enlisted men from troop or 

company, 687. 
22d. Desertion by enlistment in another 

company, etc., 711. 
23d. Advising or persuading desertion, 712. 

24th. Provoking htu!;Ullge, 746. 

25th. Ch1tlleng-ing to duel, etc., 720. 

26th. Permittiug duel, 7:11. 

27th. Quarrels. frays, and disorders, 747. 

28th. Upbraiding for refusing to fight duel, 


722. 
29th. Sutler's store to be closed at certain 

honrs, 754:. 
30th. Sutlers to furnish wholesome pro

visions, ttc., 755. ' 
31st. Sutlers not to be charged exorbitant 

rents, 756. 
32d. Abuses and disorders to be redreBBed by 

commanding officer, 693. 
33d. Surrender of criminals to civil au.. 

thority, 913. 
34th. Appeals by commissioned officers, 694. 
35th. Appeals by inferior officers and sol

diers, 695. 
36th. Embezzlement of public property, 51. 
37th. Sale or waste of ammnnition, 52. 
38th. Sale, loss, or injury to public prnperty, 

53. 
39th. Embezzlement of public moneys, 73. 
40th. Responsil•ility for public property, 54. 
4lst. Absence of enlisted men from camp, 

688. 
42d. Officers and soldiers lying out of quar

tera, 689. 
43d. Repairing to quarters at retreat, 690. 
44th. Repairing to parade or other rendez

vous, 601. 
45th. Drunkenness on duty, 719, 668. 
4Gth. Sentinels sleeping 011 or quitting post, 

750. 
47th. Hiring to duty, 727. 
48th. Conniviug at hiring to duty, 728. 
49th. Creating false alttrms, 729. 
50th. Quitting guard, platoon, or division, 

692. 

ARTICLES OF WAR, THFr-{continmd): 
5lst. Violence to parties bringing in pro

visions, 757. 
52d. "Misbehavior before the enemy, plnn

dPring, etc., 730. 
53d. Disclosing watchword, 731. 

Mth. l\lisbehaYior on themarch, 914. 

55th. Forcing safeguards, 732. 

56th. Aid and comfort to the enemy, 733. 

57th. Correspondence with the enemy, 734. 

58th. Captured property, 55. 

59th. Compelling surrender to the enemy,742. 

60th. Sutlers, camp followers, etc., subject to 


Articles of War, 625. 
6lst. Brevet commissions, 5Ul. 

G:ld. Runk and command, 510. 

63d. Status of the corps of engineers, 376. 
64th. General courts-martial, constitution of, 

632. 
65th. General courts-martial, by whom con

vened, sentence, etc., 6:33, G57. 
66th. Regimental and garrison courts-mar

tial, 644. 
67th. Regimental and garrison courts-mar

tial, 645. 
68th. Marilw officers on general courts-mar

tial, G:n. 
69th. Duties of the judge-advocate; oath of 

members, 640. 
70th. Prisoner standing mute, 651. 
7lst. Challenge of members of the court, 652. 
72d. Behavior before the court, manner of 

voting, 653. 
73d. Evidence to be given nnder oath or 

atlimiation, 648. 
74th. Depositions of absent witnesses, 649. 
75th. Officers amenable only to general 

courts-martial, 629. 
76th. Contempt of court, 654. 
77th. Arrest of officers, 696. 
78th. Confinement of enlisted men, 697. 
79th. JAmitation ofan·est orconfiuement,608. 
80th. Obligation of guards to receive prison

ers, 700. 
Slat. Release of prisoners without proper 

authority, 701. 
82d. Report of prisoners in custody, 702. 
83d. Condnct unbecoming an officer and a 

gentleman, 659. 
84th. Suspension from command and pay, 

660. 
85th. Publication of sentence for cowardic" 

or fraud, 661. 
86th. Commanding officers to apply for 

courts-martial, 638. 
87th. Death gentence, new trial, 6:!8, 662. 
88th. Statute of limitations, 630. 
89th. Pardon, mitigation, and suspension 

of sentence, 646, 658. 
90th. Record of proceedings, 641, 655_ 
91st. Courts of inquiry, 6G9. 
92d. Proceedings of courtR of inquiry, 670. 
9Jd. Oath to members, juuge;i.dv0Cl4te, and 

witnesses, 671. 
94th. Deceased officers, 570. 

95th. Jlerea•ed soldiers, 571. 

96th. i:lubjection of civil employees to the 


Articles of 'Yar, 626. 
97th. Subjection of militia, volunteers, etc., 

627. 
98th. Rank and rommand between United 

i:ltates and titate officers, 511. 
99th. Conduct prejudicial to good order and 

military discipline, 683. 
lOOth. l'.nifom1 of the anny, 2:l5. 
lOlst. Publication of foregoing mies and 

articles, 684. 
102d. Fugitivt•s from service not to be sur

rendered, 723. 

Sec. 2. Spies, 752. 

Sec. 3. Repeal of former code, 685. 
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ARTIFICERS, COMPANY: 
Artillery, 406, 458. 

Infantry, 4G2. 

or ordnance assigned to light batterie•, 406. 

or ordnance designated as privates of the first 


class, 404. 
Pay of, (note 13 a) 326. 

ARTIFICIAL LIMBS: 
Apparatus other than limbs, 588, 589. 
Authority for issue of, (note 8 a) 586, 587-591. 
Clas.•es entitled to, 587, 588, 591. 
Commutation for, 588, 590. 

New limbs, apparatus, Ptc., evrry five years,588. 

Surgeon-general dt>termines upon certain cases, 


(note 8 c) 586. 
Transportation of persons entitled to, 586, 591. 

ARTILLERY: 
Arm to consist of five regimenta, 450, 457. 
Additional officers and non-commissioned offi

cers to batteries, 458. 
Adjutants to be extra lieutenants, 457. 
Artificers to each battery, 458. 
Artificers to each light battery assigned from 

ordnance departmeut, 40fi. 
Battery organization, 456, 458, (note 24) 462, 

504. 

Chief of, to army corps, 523. 

Designation of mounted and dismounted com

panies, (note 12 b) 458. 
Enlisted strength of batteries, (note 16) 458, 

504. 
Light. batteries, (note 12) 458. 
1\lilitia organization, 786, 792. 
Mounted pay, (note 12 c) 458. 
Quartermaster to be an extra lieut<>nant, 457. 

" sergeant, (note 24) 462. 
Regimental organization, 457, 458, 459, 460. 
Senior officer of, in army corps, 523. 

.A.8!U88INATION: 
Prohibited by the laws of war, 1288. 

..ASSIGNMENT OF CLAIMS: 
Before court of claim•, (note 80) 122. 

General mies ip relation to, 127, 128. 


ASSIGNMENT OF CONTRACTS: 
Prohibited, 100. 

. ASSIGNMENTS OF PAY: 
By enlisted men invalid, 347. 
By officers, (noto 24) 347. 
On discharge-papers, (note 24) 347 • 

.AssIG~MENTS TO COMMAND: 
According to commission by brevet, 514. 
Irrespective of seniority, 512. 


ASSISTANTS: 

Adjutant-generals-two colonels, four lieuten

ant-colonels, and thirteen majors, 206, 
207, 208. 

Commissary-generals of subsistence-two colo
nels, and two lieutenant-colonels, 260. 

Inspector-generals-three lieutenant-colonels, 
and two majors, 209. 

Judge-advocate-goneral--one colonel, 211. 
:IHedical purveyors-four lieutenant-colonels, 

281. 
Paymaster-generals-two colonels, 310. 
Professors at the Academy to have pay, etc., of 

captains, 141, 145, 148, 153, 167, 321. 
Quartermai;;ters, 220. 
Quartermaster-generals-<1ix colonels, 220. 
Surgeon-general-one colonel, 281. 
Surgeons, one hundred and fifty, 281, 282, 283. 
To the chief of ordnance, to have pay, etc., of 

a major, 412. 

AsYLUM, MILITARY. See" Soldiers' Home." 

ATTACHMENT! 
Of public funds In hands of disbnrsing officers, 

(note 50) 80. 
or public property, 60. 

ATTACHMENT-(contintud): 
Process of, for compelling attendance of wit

nesses, 643. 

ATTORNEY-GENERAL, TRE: 
At the hPad of the dC'partment ofjustice, 9:l3. 
Duties of, (note 79) lU, 1;4, 135, 9J3, 934, 935, 

9:l6, 9:l7. 
Effect of his opinions, (note 6 and clause a) 934. 
Investi!,'1l.tiou of claims, 1:3.5. 
Reu\ins coun•el for the United States, 135, 937. 
Subordinate officers advi•edonlythrough chiefs 

of d•'partmenta, (note 6 b) 9:!4. 
Supervises district attorneys and retained coun
. sel, 9:!6. 
To advise heads of departments, 934. 
To pro;~~te for, and to defend, United States, 

ATTORNEYS, UNITED STATES DISTRICT: 
Act under supervision of the atturney·general, 

9:l6. 
Assistant•, special, appointed by attorney-gen

eral, 9J7. 
Prosecutions for violation of the statute of 

frauds, etc., (note 48) 79. 
Violations of civil rights bill, 891. 

AUDITORS OF THE TREASURY: 
Accounts •ettlerl by second and third, examined 

by second comptroller. 29, 118. 
Accounts stated, (note 5 •) 29. 
Appeals from settlements made by the, (note 7) 

33. 
Certificates of the, to treasury transcripts, 

(note 28) 65. 
Clothing accounts submitted to treasury d.. 

partment, 238. 
Delinquent officers reported by the, (note 37) 

72. 
Duties of the second auditor, 28, 33, 35, 61, 94 . 

u " third auditor, 28, 33, 34, 35, 94, 
117 • 

Jurisdiction over money accounts, (note 5 and 
clauses a tof) 29. 

Jurisdiction.. over property returns, (note 5 c) 
29, (note 19 a) 54. 

Reports to ijecretary of war, 35. 
Special Rettlements ordered by comptrollers, 28 • 
To keep all accounts of the public moneys, 35. 

B. 
BADGES: 

Army corps, 524. 
Medals of honor, 553. 

BAILIFFS, UNITED STATES: 
Powers of, to call upon troops for aid, (note 13) 

886. 
BALANCES: 

Adjustment of, In the trewmry, 32, 125. 
Of approp1iations, 93, 94. 

Stateu against officers, (note 5 e) 29, 122. 


BAND LEADER: 
Pay of the, of the Academy band, (note 18) 172. 

BANDS, MnITARY: 
All except that at the Military Academy to be 

discharged, 171, 172. 
Chief musiciirns of artillery, ca'·alry, and in

fantry, 460. 
Principal mu•icians of artillery and infantry, 

459. 462. 
Teacher of music at lllilitary Academy, (note 

18) 172. 

Th• Academy band, 171, 172. 


BANKS: 
Agents or members of, not to represent th• 

government in certain cruws, 927. 
Designated depositaries, 49, 77, 80. 
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BANKS-(ctmlinued): 
Officem of, couni\'ing at fraud•, etc., (note 49) 

80. 

Public funds carried into the treasury, 42. 


BARR ..\CK-MASTERS: 
Appointmeut aud po.y of, 233. 

BARRACKS: 
Construction of, 232. 

BATTERIES OF ARTILJ.ERY: 
ArtificerEI a.<isigned to, from ordnance., 406. 
Designation of mounted a11d dismounted bat

teries, (not" 12 /J) 457. 
Organization of, 457, 458. 

DATTLES: 
Defined by the court of claims, (note 77) 113. 

BEHAVIOR: 
Before tbe enemy, 730. 

Coutcmptuons or disre-Rpectfnl, towards com

manding offker, 717. 
Indecent or irrevt.>rent at divine worship, 718. 
In presence of courts-martial, 654. 
In quarters and on tl1e march, 914. 
Of members of courts-martial, 653. 

BILLETING TROOPS: 
.Authority for, under the laws of war, 1177. 

BLAC'KSMITHS .o\ND F . .\RRIERS: 
Chief farriers or tlacksmiths abolished, 454. 
1\lnsti:-r-bJaekAmiths of ordnance, 40:3, 404. 
To each compttny or troop of cavalry, 452. 

BLANK BOOKS: 
Preparerl at government printing-<>ffice, (note 

27) 966. 
Bo., RDS, l\hLITARY: 

To assf•ss dnmagf'e to persona: or property of 
citizens, (note 7) 693. 

To examine candidates for appointment in the 
army, 534. 

To examine candid11tes for appointment and 
promotion in medical dt-partment, ~83. 

To examine candidates fur appointment and 
promotion in ordnance department, 402. 

To examine candidates for promotion in the 
corps of engineers, 370. 


To retire disabled oftict>rs, 472. 

To visit the Military Academy, 150, 168. 


BOMBARDIERS. See "Engineer Battalion." 
BONDS OF DISDURS!NG OFFICERS! 

.Agents of the g°'·ernment, 925, 926. 

.Approval of, (note 10 u) 36. 
Con•truction of acts in reference to, (note 10) 

36. 

Disbursing clerko, 14. 


" officers generally, 37. 
Dismissnl of bonded "llicers, (note 13 a) 42. 
Engineer officers auperintending public works, 

(note 10 a) :l6. 
Liability of suretie•, (note 10) 36, (note 13 a) 

4~, (note 44J 7~. 
'?l:ledicnl pnrv1·yors and storekeepers, 38, 281. 
Payma.Rter's rlepartment, 36, ;118. 
Quartermaster's dt>partment, 36, 229. 
Seal•, (note 10 c) 37. 
St.orekeepfl'rs, 36, 37, 38. 
SuLsistence drpartment, 37. 
8uperi11tendent Military .Academy, (note 15) 

165. 
Sureties liable, (note 10) 36, (note 13 a) 42, 

(note 44) 78. 
:BONDS, INDEMNITY. 

Duplicate chP-cks issued upon, 45. 
Boox-BINDING: 


Estimates made for, (note 27 b, c) 966. 

Executed !Jy public printer, 966. . 


BooKS: 

:Purchase of, from contingent funds, 40. 

To be allowed to prisoners, 1315. 


IlRAXDING: 
By sentPnce of court-martial, 668. 
Of convicts at milit.try prison forlJidden, 1314. 

DnE..\CH OF AnRF.f:T: 
Officers guilty of, to be cashiered, 696. 

BRF.YET J\J, . .N K: 
Aic.les-de-camp to general officc>rs commanding 

nndn, (note 6 a) 19-J. 
Assignmt>nt to command according to commig... 

sion of, 5f,O. 
ConferrPd only for grades otherwise existing 

in the service, (note 101 543. 
Conferred upon Cltdets, 14>1, 170. 
Couferred upon commi~sione1l officers for dis-

ti nguished service.'!! ,')4:1, 547, 549. 

Conferred upon commissioned officn-s trans


ferred to the staff, (note 10 /J, 54:l. 

Conferred upon twn-comm;ssioned officers, 534, 


550, 551, 552. 
Confern·d upon volunteer officers, 545. 
Conferrerl with ndYice and consent. of the 

SenatP, .544, 545. 
Confers no right to ndditional pny,545, 546, 550. 
Confars no ri~ht to command except liy Ppecial 

a~sign111ent of the Jlrm~ident, 548: 550. 
Construction of statutes relative to, (note 10) 

54:l. 
Entitles to fuel and q1rnrters under certain con

dit on•, (note 23.rJ t47. 
Officers not to he ndtlressed by, or to wear uni

form of, 551. 
Pensions bused upon actual rank, (note 3) 575. 
To Le conferred in time of war only, 549. 
To take effect from date of service for which 

conferred, 549. 
BRIBERY: 

Accepting or olf<'ring bribes, 81, 111. 
Mn:-:tering officers, 738. 
Officers ac1ing as agents against the govern

ment, 132. 
Presents accepterl or offered, 744. 

BRIGADE INSPECTORS: 
Of militia, 783. 

BRIGADE-MAJORS: 
Of militia, 783. 

IlRIGA DE ORGANIZATION: 
Army, 5~5. 
Militia, 783, 784. 

I BRIGADJER·GENERAJ.S: 
Nnrnher of, 11ot to exceed six, 191, 196 . 
Of militia. staff of, 783, 784. 
Pay of, 3·21. 
Rank with cnmmodores, 515. 
To have two aides~e-camp, subalterns, from 

the army, 202. 

To command, or<linarily, brigades, 525. 


BunEAlT OF 1\111.tT.'lRY Ju~ICE: 
Appointments in the, 213. 
DutiPs of, :.no, ill. 
Estatlished ns a bureau of the war depart

ment, 210, 211. 
Records of military courts transmitted to, 210, 

641. 
The judge-advocate and assistant judge-advo

cate-genera.], 211. 
The judge-advocates, 211-213. 

BuREArs OF 1'HE ".AR DEPARTMENT. See also the 
8taff (Jorps smd Dc•partnumts, under their 
rPspectiYe tit Iei;: : 

.Appointment of chi<'f.• of, 5~6. 

Claims investigated by chiefs of, 124, 133-135. 


" referred to court of claims, 1:2:5, l:l6. 
ClerkR, mt·s~enJZ:er!{, Ptc., 13-19. 
Fran king priYilf'ge, 962. 
Office hours, 959. 
Special RC'f'Ollnts and r('turns rendered to heads 

of departments, 41. 
Vacancies temporarily occurring in, 9-12. 
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BURIA.LS. SC'e also" Nriffonal C'Pmetrries": 
bxpenscs for, of otticl!rsa111.l enlisted me11, (note 

9) 572. 
Of honorably discharged soldiers and sailors, 

623. 

· 


c. 
CADF.1'~. See nl~o "flfi7ifary Academy": 

Age of appointees, lU:l. 
Appointments at large, 14:!1. 

" from congressional districts, 
etc., 149. 

' " made one year in advance, 164. 
Disqnallfications, 158, 160, 162. 
Found deficient or dit-<misscd, 158, 160. 
Graduated, candidates for commissions, 143, 

170. 
Graduated, ma.v be assigned to coast survey 

duty, 15~. 
Graduated, to be R.'lsigned as additional second 

lieutenants, 170. 
Leaveggg~bsence to those graduated (note 27 b), 

May be assigned as assistant professors, 141, 145. 
May be tried by J!:arrison or regimental court-

martial, 142, l:los. 
Must engage to serve ei~ht years, 146. 
Number of, limited, 142, 149. 
Oath of, 158. 
Organization of battalion ot; 142. 
Pay and allowances of, 159, 166. 
Qualifications, 142, 164. 
Studies, 171. 
Subjection to Rules and Articles of War, 142, 

143, 450, 680. 
Term of service, 146. 
Trial of, by courts-martial, (note 5) 142, 1308. 

CAMP AND GARRISON EQUIPAGE: 
C>lmtracts for, 97. 
Jllilitia supplied with, 817. 
Naval forces providNl with, 956, 957. 
ProvidPd by quartermaster's department, 225, 

2:10. 
Respomihil ity for, 54, 58, 61, 2.19. 
Returns of, rendered quarterly, 238. 

CAMP For,LOWER8: 
Subject to the Rules and Articles of War, 625. 

CAMPS: 
Meulcal inspections of, to be made, 286. 

C . .\PITAI, CRIMES. See also" Death Penalty" and 
"Laws of War": 

Abandoning· post as sentinel, 750. 
" " fort, guard, or colors, 730. 

Aiding and comforting the enemy, 733. 
Alarms, creating false, 729. , 
Arson, run. 
Burgl11ry by guerrillas, 666. 
Casting away armi::i, etc., 730. 
Vertain, in time of war may be tried by mili

tary courts, 6.11. 
Corr08ponding with the enemy, 734. 
Cowardice, 730. 
Customs and laws of war, the violation of, 666. 
Desertion in time of war, 7W, 710, 711. 

" advii:dng or persuading, 712. 
Disobedience of ordors, 7 43. 
Enemy, aiding and comforting the, 733. 

'' corresponding with the, 7J4. 
Marauding by guerrillas, 666. 
Misbehavior before the enemy, 730. 
l\lurder, 6:ll. 
Mutiny, 740, 741. 
Officers and soldiers accused of, to be delivered 

to civil authority, 913. 
Orders, disobedie11ce of, 743. 
Parole, changing the, 7:ll. 
Quitting post or colors to pillage, etc., no. 

ICAPITAL Cn1Mr:~-(confinuNl): 
Rape, 631. 

" assault with intent to commit, 6G6. 
Relieving the encniy, 73:l. 
lwl1bery by guerrillas, GG5, 666. 
Safeguard, forcing, 732. 
Slecvin~ on post, 750. 
Spy, lurking as a, 752. 
Striking superior officer, 743. 
Surrender, compelling a, 742. 
Violations of the Jaws and customs of war, 666. 
Violence, doing, to those bringing in pro

visions, 757. 
Watchword, disclosing or changing, 7al. 

CAPTAINS! 
Pay of, 321. 
Rank with lieutenant3 in the navy, 515. 
Responsibility for property, 54. 

CAPTURED PROP.EH.TY: 
Laws of war in rel~tion to, 1162, 1171-1176, 

1178, 1184, 118a, 1212, 1284. 
Secured for the Unitetl States, 55, 951, 953. 

CARRIAGE-1\IAKER~: 
In orduauce department, 403, 404. 


CA.SllIF.RING, THE SENTENCE OF: 

Breach of arrest, 696. 

Challenging to <lucl, 720, 721. 

Contempt toward President, etc., 716. 

Cowar<lice, 6til. 

Drunkenness on duty, 719. 

Dueling, 7:W, ni. 

Embezzlement, 73. 

Execution of sentence, H46, 658. 

False certifica.tes, 73fl. 


" mustPr~, 7:~7, 7R9. 

returns, 749. 


Fraud, 661. 

Receiving deserters, 711. 

Redres:i of grievances, t.>9:3! 913. 

Suspension of sentence, 646. 


CAVAT.RY: 
Ann to cousist of ten rrgimcnts, 450, 451. 
Adjutnnts to Le extra lif'utenants, 451. 
Brigade organization, 5i5. 
Chief musicians, 4GO. 

" trumpeters, 452. 
Comm;srnry, rcginwntal, abolished, 455. 

" sergeant, company. abolished,451. 
" " regimeuta.l, abollid1ed, 

4.'\6. 
Colored regiments, 438, 451. 
Company organization, 452, 453, 454, 456. 
Consolidation of cavalry, dragoons, and mount

ed rifles, (note 1) 451. 
Corporals to each troop or company, 456. 
Dismounted, (noto 1 b) 451. 
Dragoon regiments consolidated into cavalry 

arm, (note 1) 451. 
Enlisted men to each troop, 453, (note 12) 504. 
Hospital stewards, abolished, 456. 
Medical officers, (note 4) 452. 
Militia onranization, 786, 792. 
Mountetl riftes consoli<lated into cavalry arm, 

(noto 1) 4.51. 
Numerical designation of the regiments, (note 

1) 451. 
Organization of companies, 4.52, 453, 454, 456. 

" H regiments, 451, 452, 453, 454, 
4T>5, 456, 460. 

Quartermasters to be extra lieutenants, 451, 
(note 11) 41\8. 

Teamsters, company, abolished, 464. 
Trumpeters, tP <•n.ch eompany or troop, 454. 

" chief, to each regiment, 452. 
Veterinary surgeons to each regiment, (note 

11) 404. • 
Veterinary surgeons, additional, to new reg1~ 

ment<, 451, (note 11) 454. 
White regiments, 451. 
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• 	 CKMETERIES. See" National Cemeteries." 
f'ENRUS: 

Secretary of war to furnish military aMsistance 
in taking the, 882. 

CERTIFICATE!'!: 

Absentees at muster, ~35. 

False, 736. 

CERTIFICATES, FAL<rn: 
Officers making, in reference to aLsen tees from 

muster, to be cashiered, 736. 
Officers making, in reference to his own or 

other's pay, 736. 

CERTIFICATES OF MERIT: 


To enlisted meu, from the President, entitle 
them to extrn pay, 331, 552. 


CERTIFICATES OF MUSTER: 

Receiving gratuity fur signing, punishable by 

dismis!';al, 738. 
VESSION OF JURISDICTION. See" Military Reserva· 

tions." 
CHAJ.J.ENGE 1 THE RIGHT OF: 

Bu tone membP.r to be challl"'nged at a time, 652. 
Challenge to be for cause stated, 652. 

Court to decide upon validity of, 652. 


CHALLENGE TO DUEL. See "Dueling." 
CHAPLAINS! 

Allowances to, 443. 

Appointment of, 4:17, 439. 

Duties of, (note 1) 4:l5, 438, 440-442, 445. 

Pay, :-321, 437, 442, 443. 

Pensions, 444. 

Posts at which 1tllowed, 4.35, 436, 442. 
Qualifications for appointment, 4a9. 
Rank, 437. 

Regimental, for colored troops, 438. 

Reports made by, 440. 

Retirement of, 437. 

Status of, 4.37, 443. 

Uniform, 443. 


CHARGES AND SPECIFICATIONS: 
Crime stated in writing to provost-marshal, 

ete., 700. 
Service of, upon accused, 699. 
Sufficiency of, etc., (note 20) 651. 


CHECKS: 

Amounts of, undrawn for three years, carried 

into the treasury, 42-44. 
Duplicates issued when, 45, 46. 
Instmctions in reference to, (notes 15, 88) 45. 
Premiums upon, credited to United States, 75. 
To be drawn only as funds are required, 49, 80. 
Transfors from treasury to disbursing officers 

by draft, 49. 
CHIEF OF ENGINEERS, THE. See also "Engineers,

the Corps of": 
Acts as commissioner of public buildings, 379. 
Employs civil engineers, 380. 
Regulates equipment of battalion of engi

neers, 375. 
The commandant of the corps, (note 1 b) 368. 

CHIEF Cr.ERKB, IN BUREAUS OF WAR DEPART
MENT: 

Duties of the, 13. 

Frankingprivilege, 962, 1321. 

Pay of, (note 18) 18. 


CHIEF MUSJCIANS: 
To each regiment in the army, 328. 

CHIEF OF ORDNANCE. See " Ordnance Depart
ment." 

CBIEF TRUMPETER: 
Allowed to each cavalry regiment, 452. 

Pay of, 326. 


CHIEFS OF ARTILLERY: 
Senior officers of artillery in each army corps 

to be chiefs of, and of ordnance, 523. 

CHICFS OF BUREAU: 
Business requiring a.ction of the President or 

secretary of war, (noto 2 a) 1. 
Cl~ims investigated hy, 124, 125, 126, 1~3-1~!>. 

'· referred by, to cuurt of claims 125 126. 
Frnnking prhikgr>, 9G2. ' ' 
Jurisdiction over accounts, etc., (note 5)29 41 

50,(not('l0Jfi4. ' ' 
Vnrn.ndes in offices of, 9-12, fi36. 

CHIEFS OF STAFF: 

Appointment of, (note 3) 196. 


CITIZENSHIP: 
Acquired by aliens enlisting in the army, 498. 
Act to gu1trantee right of, 888-897. 
Disfranchisement of de.serters, 714. 

CITIZEN WITSESSES: 
Attendance before military courts and retiring 

boards, 472, 64:i. 
Pay of, (note 16 b) 643. 
Process to compel attendance of, (note 29) 671. 

CIVIL AUTHORITY. See also" Jurisdiction, Oivil." 
Arrests by, for cjebt, 944. 

};xecution of the laws, 870. 

Habeas corpus, 908-912, 1029-1046. 

Jurisdiction of, (note 28) 918. 

Responsibility to, of military officers, 913, 1081

1089, 1095, 1102, 1104-1116, 1125, 11:n. 
Subordination to, 913, 914. 
Surrender of offenders against, 913. 

CIVIL E:MPLOYMF.NT: 
Of army officers, 481, 562, 563, 928. 

CIVIL ENGINEERS: 
Five may be employed by the chief of engi

neers, 380. 
CIVIL OFFICE : 

A civil office defined, (note 2) 563. 
Any officer holding a consular or diplomatic 

· appointment held to have resigned, 562. 
Officers, on the active list, accepting civil office 

vacate their commissions, 5G3. 
Officers on the retired list may serve as pro

fessors at any college, 481. 
Officers not to be employed on civil works, or 

engaged in service of incorporated com
panies, 928. 

CIVIL RESPO:SSIBIJ,ITY OF ARMY OFFICERS: 
Acting under orders from military superiors, 

(note 24) 909, (note 28 d) 913, 1081-1089. 
Acts of all public officers presumed to be legal, 

(note 1) 1, 1109-1118, 1130, 1131. 
Arrest of civilians by military authority, 1078

1089. 
Concurrentjurisdiction, •ivil and military, 913, 

914. 
Damages for false imprisonment, 1080. 
Duties of commanding officers, (note 28 a) 913, 

1125, 1126. 
Exclusive military jurisdiction, (note 1) 625, 

(note 9) a:n, (note 28 c) 913. 
]\[atiiai law a justification, (note 28 d) 913. 
Obedience to ortlers the first duty of officers, 

etc., (note 28 d) 913, 1081-1089. 
Subordination to civil authority, 913, 914. 
Their authority and responsibility may be de

termined Ly the courts, (note 3 d) 182. 
Civn. RIG HTS: 

Act to guarantee, 888-897. 
Employment of troops, 892, 896. 

CIVIL WORKS: 
Appropriations disbursed under war depart

ment, 6, 7. 
Civil employment of army officers, 562, 56J, 

928, 9:W. 
Engineer officers employed on, (note 6) 376. 
Transportation of officers engaged on, (note 12 Z) 

324. 
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CIVILIAN EMPLOYEES: 

Authority for emp!oyment of, 4, 234. 

Subjection to Artidos of \Var, 62.5, 626. 


CLAIMS. See also " Cnurt o.f Chtims": 
Adjudica.tion of, l1y court of claims, 47, 48, 58, 

61, 1:!2, U:l. 
Adjudication uf, by heads of dC'partments, 124, 

125 133-1:15 
Adjudication of, in treasury department, 26, 

125. 
Affidarits of co1npany commanders to lost 

vouchers, etc., 58. 
Affid«vitR of line otlicers relating to Jost pro

perty, etc., 61. 
Affidavits to be administered l1y officers in

vestigating claims, etc., 82. 
Appeal f,·om accounting officers, 32, (note 7) 

3\ l~:l, 125. 
Appeal fro:n court of claims. 12'.l. 
Assignnumt of chtims, (note 80) 122, 127, 128. 
Bala.ncf";s st<i.ted by accounting officers uot con

clusive upnn courts, (note 7 c) :~:t 
Barred hy limitation of time, (note 81) 121. 
Chiefri of bureaus and departments may refer 

ca...;es to court of claims, 125. 
Company c,1mma.nders relieved from responsi

uility, 58. 
Credit:i fo1· over-payments, lost vouchers, etc., 

(note 16) 47. 
Credits in suits between United States and 

di .. t,,ursing officers, 67. 
Disbur3ing officers n!Jt authorized to correct 

errors uf other d.islmrsing officers, (note 
2 a) 26. 

Duty of the attorney-general in relation to, 
1:!4. 

Evidence, (note 78) 111, (note 81a)123. 
Framlulent cl.tims. 78. 
Horses an•l •'luipmen!R lost, etc., 113-115, 117, 

119-121. 
Indem.,ity for property lost, destroyed, etc., 

11.!-121. 
Investigation of, by chiefs of departments and 

liureaus, 82, 1:~:1-1:15. 
Judgm·mts against United States, (note 29 c) 

67. 
Juri~tlictinn cifthe court of claims, 12~. 113. 
Ju1isJiction of the headi of departments, 

(note 83) 125, i:n-1:!5. 
Offsets allowed ag:.inst United States, (note 29) 

67. 
Officers accepting gratuities, etc., 81, 120, 1:30, 

Bl, l.l2, H4. 
Officers acting as agents or attorneys in pros&

cu 1 ion of, li9, l:JO, lal, 1:12. 
Petition to court of claim,., (note 80) 122. 
Relief from responsibility on H.CCllllnt of lost 

vou<'h1•rs, etc., 47, 48, 58, 61. 
Set-offs 1tg:tinst claims of the United States, 

(noto29J 67. 
Transfrr or assignment of, (note 80) 122, 127, 

128. 
WitnessP.s summoned by United States courts, 

13.l-135. 
CLERKS: 

Annual repo1·t of those employed, 17. 
Classification, 14. 
Chief clt>rk of the war dPpa.rtmPnt, 2, 1:-J. 

" clerks in the Lurea.ni, (note 12) 13, 962. 
Bonds of di:ihursing clerks, 14. 
Dislmrsing clerk:5 tv superintend buililing", 14. 

" " to receive extrapay,14,(note 
18) 18. 

Distribution of dutiPs, 14. 
Enlist1~d men in a.Ujutant-general'ti office, (note 

1 c) 206. 
Enlisted men in surgPon-general's office, 295. 
Examination of can.tlida.tfi:s, 14. 
Extra cl~·rk~, (twte 17) 14, 19. 

" compensat;on, 14, 16, 19. 

CLf.RKs-(cnnlinued): 

Femal1~ clerks, 18. 

General service clerks, (note 24) 248. 

Num~er of clerks authorized, (note 18) 18. 

Oath of office, 3, (nute H) 14. 

Salaries of chi;ses first and secon1l, 15, 16. 


" " third and fourth, 14, 16. 
Superintendents of public lmildings, 14. 
Tu officer< of the supply departments, (note 6 

a, b) 4. 

CLOTHING: 
Accountability for system of, established by 

sl~crctary of war, 2;~G, 2a7. 
Accounts of Hol<liers for, settled se-mi-annu

ally, 350. 
Accounts to quartermaster-general rendered 

quarterly, 238. 
Allowa~;~~ of, estaulished by the, President, 

Alteration of, Ly company tailors, 9:~2. 
Balance due soldier for, paid upon discharge, 

:!50. 
Care of, Ly officers intrusted with its distribu

tion, 54, 2:l9. 
Commutation allowance for, (note 25 a) 350. 
Disallowed to certain cla..'\ses, (note 2:j b) 350. 
Di~ch.ar,!!ed soldiers paid fur that nut drawn, 

348, :l49, :~5U. 
Extra issues, deducted from soldier's pay, 348, 

350. 
Gratuitous issues, 240, 241, 242, 243. 
lndia.n scout..'4 entitlt!d to, 41i4. 
0Yer<lrawn, charged on muster-roll, 350. 
Purchases of. by citizens, 59, 79, 714. 
Responf'iihility f11r, 54. 
Rt•tm·ns of, made quarterly, 238. 
Sa.le, waste, etc., of, 53. 
Sergeants of ordnance not entitled to, (note 5) 

404. 
To be procured and issued by quartermaster's 

devartmcnt, 2:j-7, 
To be seized when in hanils of citizens, etc., 59. 
To inmates of National Asylum and soldiers' 

homes, 240, 241, 242. 
Uniform prescriL'ed Ly the President, 235, 518, 

5:l4, 551. 

CoART SURVEY: 
Graduated cadats placed on the, 15!. 
Otth.:ers of army and na.vy placed on that duty, 

(note 4 a) 928. 
Subsis~ence stun·s sold to, n, (note 8) 265. 

COJ,LECTION OF DUTIES ON IMPORTS: 
Empluyment of troops to enforce laws for the, 

ss:i, 884, 885. 

COLLECTORS OF CUSTOMS: 
Authority over lighthouses, (note 15) 386. 
l\lilitary aid to, in enforcing the laws, 885. 
To detain vessels violating neutrality Jaws, 

881. 

CoLLF.GF.s AND UNIVERSITIF.s: 
Arms issued to, 4:2:8. 
Dt•tail of officers for duty nt, 929. 
Land g:rant collegel'' to afford instruction in 

tactics, (noti~ 4 ~) 9i:8, 
Officers detailed at, dtL1ird mileage, fuel, and 

quarters, (note 4 1::) 929. 
Retired officers placed on duty at, 481. 

COLONELS: 
Rank with capt<tins in the navy, 514. 

Pay, 321. 


CoLons. See also " Fla_qs": 
Captured from the enemy, 042, 943. 
Enemy's not to Le u:ied, 120fi. 
Nationa,l flag e-tal>listwd, 940, 941. 
Quitting, to plunder or pillage, 7:30. 
Regimental and hattalion-militia., 787. 
S,Jutes to the national flag, \note 9j 940. 
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CoMMAND. See also" Rank": 
As~ignment to, irrespective of rank, 512. 
Arstmals and armories unde-r direction of sec

retary of war, (note 1b)401, 4u7, (note 
21 c) 743. 

Brevet rank entitles to, upon special assign
ment, 51:1, 514. 

Bureau of military justice, under direction of 
secretary of war, 210, 211. 

Chief of engineers, (note l b) 368. 
Chief of ort.lnance, under direction of secretary 

of war, 4 l5-410, 4:H. 
CommkR~~r~fi~eneral of subsistence, (note 1) 

Departm~nt c~mmanders, (note 2a)1, (note 65 
d) 9G, 2"6, 407, 510, 633, 670, (note 21 
b, c) 74:1. 

Depots of Rttpply not under, of department 
comman<lcr, (note 21 c) 743. 

Devolving npon l~ighest officer of the line, 
etc., 510-filZ, 519, fJ20, 6:i7. 

Disobedie11ce of ordurs, 74J, (note 8) 878. 
Engineer officers, (note I b) 31J8, 376, 510. 
Executive construction of laws in relation to, 

(note l) 510. 
FortificationR in process of construction, etc., 

(note l:~ a) ::!85. _ 
General-in-chief to direct military operations, 

(note 2 a) l, 195. 
Legality of orders to he presumed, (note 21 a) 

743, (n"te 8) 878. 
Line and sVltf of the army, (note 1) 510, (note 

i) 5:l:<. 
Local and temporary rank, (note lb) 510. 
Marine officers serving with the army, 510, 

517, 637. 
llfedical officers, 284. 
Military Academ~·, 141, (note 12 a) 157, 165, 

(note 16) lti5. 
Militia officer~, 510, 511. 
Of a Lrigadier-ge-nf'ral, 525. 
Of a major-genera.I, 525. 
Officers of the pay department, (note 1 c) 310, 

317. 
Orders issued through adj11tant-general of the 

army, (note 1) 1. 
Ord~re issued through general of the army, 

(note 2 a) l, 195. 
Orders i.--sued thruugh secretary of war, (note 

l) 1. 
Ordnance officers, (note l b) 401, 407, 410. 
Paymaster-genPra.l to act under dirt>ction of 

the Pre~ddent; 315. 
Professors at the Military Academy, 141, (note 

16) 169. 
Quartermaster-general, under the direction 

of the secretary of war, 225, 226, 
2:i7. 

Recruiting service-, unrler direction of the ad
jut..nt-genernl, (note l) 490. 

Signal sr>rvice, nnrler direction of the FJecr&
tary of war, ~14-216. 

Staff officers, (note lJ 510, (note 21 b) 743. 
Surgeon-genf'ral to act under direction of the 

secretary of war, (note l a) 281, 291, 
29:!, !W4, 295. 

VoluntePra iu servk'J of the United States, 
520. 

COMM • .\NDANT OF CADY.TS: 
DetaiJ,.d by the secretary of war, 165. 
Dutie•, (note :J a) lH, 147, 157. 

Rank of the, 157. 


COMMANDER-IN-CHIEF, THE. See also "Tlte Om
slitulinn": 

Orders from tba Presi<lent and secretary of 
wnr communiCH.ted through the gen
eral, (note 2 a) 1. 

The ge.neral of the army to be, 195. 

The lieutenant-general, 195, 197. 

The major-general commanding, 199-201. 


Cm.rMANns : \ 

Disobedience of, punishahle at discretion of 
the court-martial, 74:3. 

COMMISSARIAT, THE. See "Subsistence Depart
ment." 

CoMMISSARIES OF SUBSISTENCE: 
Acting u.ssistan t, to have additional pay, (note 

3) 260. 
Appointment of, bow made, (note 2 a) 260. 
Assigned to army corpr-:, to have rank, etc., of 

lit->utenant-colonel, 523. 

In the militia, 822. 

Number and rank of, in the army, 260. 

Regimental, abolished, 455. 

Special, appointed by the President, 261. 


CoM~ursSARY·GENERAL OF PuncHASES: 
Office of, abolished, 230. 
Tmnsfor of his duties to medical departmPnt, 

288. 
TransfPr of his duties to ordnance departu1ent, 

405. 
Transfer of his duties to quartermaster's de

partment, 2:10. 
Transfer 	of his duties to subsistence depart... 

ment, 262. 
COMl'tfISRARY-GENERAT, OF SUBSISTENCE, THE: 

A brigadier~gt•neral, 260. 
Appointed by selection from the department, 

5:l6. 
Contracts for sul)sistence to be made by, under 

direction of the serretarv of war, 262. 
Duties ofthf>, to be performed.under direction 

of the President, (note 1) 200. 
Not to he concerned in trade, etc., 129, 132, 

263. 
One of the commissioners of the Soldiers' 

Home, 601. 
Temporary vacancy in office of, 9-12. 

COMMISSARY OF Mt'STF.R8: 
Certificates furnished to, 735. 
Frauds in mu•tering troops, 736-739. 
Presents or bribes to, 738. 

COMMISSARY SERGEANTS: 
Allowed to each military post, 1301. 
Company, aboliahPd, 451. 
Regimental, abolished, 456. 

COMMISSIONER 	OF PENSIONS: 
Information furnisbed by, 585. 

COMMISSIONF.R OF PuBLIC BUILDINGS: 
Office abolished and dutic• of assi1rned to the 

chief engineer of the army, 379. 
Officer in charge of, to have rank, etc., of 

colonel, 1305. 
co~tMISSlONF.Rf{, UNITED ST..\TES: 

Authorized to call out military force, (note 13) 
886, 892. 

COMMIE:SIONS OF OFFICE: 
Evidence of appointment, etc., (note 1 a) 530. 

CO'!'ttl\tUT.\TION: 
Clothing to enlisted men, 350. 

Forage, fuel, quarters, and rations to officers 


discontinued, 321. 
Forage to militia, 819, 821. 
lfuel and quarters to general service clerks, 

etc., (note 24) 248. 
Rations to general service clerks, etc., (note 16) 

276. 
Rations to soldiers on furlough, (note 16) 276. 

" " " di!'lcharge, (note 16) 276. 
Sugar and coffee ration, 272. 

COMPANY COOKING: 
Details of company cooks, 931. 
Medical officers to unite with those of the line 

in supervising tht, 930. 
Regulations and instn1ctions in reference to, 

to be prepared by medical department, 
930. 

http:co~tMISSlONF.Rf
http:Mt'STF.R8


480 INDEX. 

Col'dP.\NY ORGANIZATION: 
Artillery, 458. 

Cavalry, 452, 453, 454. 

Engineers, 372. 

Infantry, 4G2. 


COMPANY TAU.OltlNG: 
Alteration of clothing under direction of com

manding officer, 93~. 

COMPTROLJ,ERS, THE: 
Appeals from decisions of, 32, (note 7 c) 33, 125. 

" to, from the auditors, (note 7) 33, 118. 
Balances stated againot appropriations, 29, 32. 
Duties of, 28-32, 35. 
Examination by second comptrollP-rof accounts 

settled by second and third auditors, 29, 
33, 118. 

Jurisdiction, (note 5) 29. 
May direct special settlements of accounts, 28. 
To institute suits against delinquent officers, 

(note 2G) 04, 68, 69. 
To make annual report to Congress of delin

quent officers, 30, 31. 
Warrauts countersigned by, 29, 90. 

COMPUTATION OF Tnrn: 
Rules for, in making payments, (note 18 b) 335. 
Travel pay on di•charge, (note 22 b) 344. 

CONCEALMENT OF OFFENSES: 
Constr~~J:on ofstatute of limitations, (note 8 b) 

CONFJNE)IE:ST OF SOLDIERS: 
Deductions from term of imprisonment, for 

good behavior, 707, 708. 

Limitation of, 697, 698. 

Penitentiaries, 703-706. 


Co:SGRESS. See also" The Constitution": 
Contempt or disrespect toward, 716. 
Memb~~7~fi.3.ot to be interested in contracts, 

Co"QUERED TERRITORY: 
Military jurisdiction over, (note 9 a) 631. 

CONSTITUTION OF THE UNITED STATES: 
(See, with Synoptical Index, in Chap. I.) 

CONTT,,GENT FUNDS: 
Authorized expenditures of, 19, 40. 
Contingent expenses ofwar departmentaudited 

by the second auditor, a3. 
Expenditures reported to Congress, (note 12) 

40. 

Property returns, 62, 63. 


CoNTRACTORS: 
Frauds committed by, 78, (note 48) 79, 112. 
Names of, marked ou supplies, 105. 
Subject to Articles of W a.r, 112. 

CONTRACT SURGEONS: 
Appointment of, (note 1 c) 281. 

Forage, (note 21b)244. 

Mileage, (note 12 h) 324. 

Pay, (note 1 c) 281. 

Pensions to, 577. 

Subsistence, (note 14) 270. 

Witnes•es before military courts, (note 12 h) 


324. 

CONTRACTS: 
Advertisement for proposals, 98, 101, 106, 921

923. 

Affidavit of officers making, 102. 

All purchases and, under direction ofsecretary 

of war, 96-98, 101, 106, 225, 226, 262, 375, 
379. 

Approval of, (note 65 e) 96. 
Assignment of, 100. 
Authority over, of chief of engineers, 6, 375, 

379. 

CONTRACTS-(continued): 
Authority over, of chief of ordnance, 405, 407. 

" " of commanding officers, (note 
65 d) 96, 226. ' 

of commissary~general of su~ 
sistence, 262. 

" of ~~~~ermaster-general, 225, 

of secretary of war, 4, 6, 96-98, 
101, lOu, 225, 226, 262, 375, 
379. 

of surgeon-general, (note 1 a) 
281, 288. 

Bidders notified of time and place of opening 
proposals, 106. 

Bids to be recorded and forwarded with con
tract, 101, 106. 

Bribery, receiving presents, etc, 81, 111. 
Civilia~It~~~'.nted to make, (note 65 c) 96, 261, 

Construction of, (note 67° d) 98. 
Contractors sul•ject to Articles of War, 112. 

" to n1ark articles furnished, 105. 
Damages for non-fulftllmant of, (note 65 l) 96. 
Duration of, 97, 106. 
Immetliate delivery or performance198, 226. 
Indians, contracts with, 864-8li6. 

Inspection of supplies, :lti:!. 

Limited to one year, ~7, 106. 

Members of Congre~s not to be interested in, 


107-110. 
Not to be made without authority oflaw, 98. 
Pacific coast; special rules, 231. 

Personal services, 98. 

Power to make, (note 65) 96. 
Purchases in open market, 98. 
Recission of, (note G5 i) 96. 
Regulations governing, 104. 
Reports of, to Congress, 99. 
Returns of, 101-104. 
Returns office established, (note 71) 101. 
Special agents appointed for making, 2Gl, 

924-927. 
Termini of transportation routes, (note 65 h)96. 
Tmnspoi·tation, 5, (note 65 f) 96, 225. 
Written, 101. 

CONVICTS: 
Discipline of, 1310, 1313-1316, 1320. 

Not to Le enlisted, 4n. 


COOKING. See "Company Cooking." 
COOKS, HOSPITAL: 

Enlisted men employed as, entitled to extra
duty pay, (note l:i h) 326. 

CORPORALS: 
Additional, to battery organiz.~tion, 456, 458. 
Number of, in each company of artillery, cav .. 

airy, and infantry, 456. 
Number of, in engineer companies, 372. 
Ordnance soldiers designated as, 404. 

Pay of all, 326. 


CORPOREAL PUNISHMENT: 
A military prison, 1~14. 


Branding prohibited, 668, 1314. 

Commutation of, (note 22 a) 657. 

Flogging auolished, 663, 1314. 

For drunkenness on duty, 668, 719. 

Marking on the body, 668. 

Tattooing prohibited, 668. 


CORPS. See also "Army Corps" : 
Courts-marthil appoiuted by commanders of, 

and regiments, 644. 
Jurisdiction of, courts-martial limited, 629,644, 

645. 
CORRESPONDENCE WITH THE ENEMY: 

Punishment for, discretionary with court-mar· 
tial, 734. 

COURT OF CLAIMS: 
Appeals from the, 123. 
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COURT OP CLAIMS-{continued): 
Appeals to, 32, (note 7) 33, 47, 48, 122, 125. 
ArMtl'Rtion of claims, (note 2) 26. 
Assignment of clnirns, (note 80) 122, 127, 128. 
Attorney-general represents the United States, 

(not.e 79) 1~2, 124. 
Authority of head• of departments, 125. 
Claims !Jarred Ly •tatute of limitation, (note 81) 

123. 
Claims passed upon by heads of departments, 

124. 
Claims referred to the;:by heads of depart

ments, etc., 125. 
Claims referred to the, by secretary of the 

treasury, 125. 
Decisions to be fnrniFibcd to heads of bureaus 

and drpartments, 126. 
Duty of nttorney-geueral, 124. 

" of hea<ls of' departments, 124.. 
E,·idence, (note 81u;1;3, 
Judgments, 125. 
Juriodiction of the, 47, 48, 122, 123. 
Orgnniza.tion of the, (note 79) 122. 
Petitions for relief, (note 80) 122. 
Regulations of the departments subject to re

vision by the, (note 1) 25. 
Sessions of the, (note 79) 122. 
Transfers or as•ignmcnts of claims, (note 80) 

122, lz7, U8. 
Cot:RTB, FIELD OFFICERS": 

Constitution and jurisdiction, 647. 
Garrison and regimental conrts, (note 17) 644. 

COURTS-M.\RTIAJ,, GARRISON: 
Appointed in commands of mixed corps, 644. 
Cadets may be trie<l by, (note 5) 142, 1308. 
Jurisdiction limited, 645. 
Not to be convened when field officers' court 

can be appointed, (note 17) 644. 
Oath, (note 17 a) 644. 
Pnnishments mitigated or remitted, 646. 
Record forwarded to judge-advocate-general, 

211. 
CouRrs-M.\RTJ.u,, GF.sERAL: 

May be appointed by: 
Army and department commanders, 633, 634, 

638. . 
Brigade (separate) and division commanders 

in time of war, 639. 
The President, when army or department 

commandPr is accuser or prosecutor, 
634, 635, 6:>6. 

The superintendent of the Military Acad
emy, 1308. 

To consist of: 
From five to thirteen commissioned officers, 

632. 
Marine and army officers, when convenient 

or necessary, 637. 
Militia officers, when convened for trial of 

militia-men, 627, 809. 
Officers of equal, or higher, rank to that of 

the accused, 629. 
The judge-advocate, 640. 

Jurisdiction: 
Concurrentwith civil anthority, (note 6) 628, 

914. 
Derived from the Constitution and the laws, 

(note 1) 6:!5. 
Derived from the customs and laws of war, 

(note 1 a) 625, (note 14) 640, (note 25) 
666, 1153. 

Exclusive over purely military offenses, 
(note 22) 908, (note 28 c) 913. 

Exclusive over offenses in time of war, 631, 
665, 666, 733, 752. 

New triiil, (note 6) 628. 
Statute of limitations, (note 8 a) 630. 
Statutes conf<•rring jurisdiction, 79, 112, 142, 

473, 604, 625, 6i7, 631, 680, 684, 760, 801, 
809, 957' 958, 1320. 

CounTs-llIAnTIAL, GENERAI.-(continued): 
Proceedings. See also" El'idence." 

Arraignment of the prisoner, 651. 
Behavior of the members, 653. 
Challenge ofa member, 652. 
Charges and specifications, (note 20) 652. 
Contempt of con rt, 654. 
Delay of proceedings, 056. 
Depositions of absent witnesses, 649, 650. 
Evidence under oath or affirmation, 641'--650. 

" -rf'cord, 8, 62, 74. 
Hours for proceedings of trial, 629. 
Members aU:-;ent while witnesses are exam

ined, (noto 19) 649. 
Members to behave with calmness and de

c~ncy, 653. 
Nolle prosequi, (note 6) 628, (note 21 b) 652. 
Oath of judge-advocate, 640. 

" members, 640. 
rl~purters employed, 642. 
witn('sses, 648. 

Prisoner standing mute, etc., 651. 
ProcPss to compel attendance of Vwitneases, 

64:3. 
Reconsideration of findings and sentence, 

(note 22 e) 658. 
Record, 211, 635, 641, 657, 664. 

" (copy) furnished to accused, 655. 
Reply of judge-advocate, (note 12 c) 640. 
Revision in bnrf'an of military jm~tice, 211. 

" under direction of appointing offi
CP.r, (note 21 c, d) 652. 

Second trial for same offense, 628. 
Yoting, 653. 
Witnesses compelled to attend, 643. 

The Sentence. See also "Capital Crimes," 
"DPath PPnalty." and" Military Prison,,: 

Affecting general officers, 657. 
Cadets, 1308. 
Cowardice or fraud, 661. 
Death penalty, 662. 
DismiBsnl of commissioned officers, 657. 
Execution of, 6:l5, 639, 657, 662, 664-667. 
Flogging prohiliited, 663. 
Par<lon or mitigation of, 658, 667. 
Reconsidemtion of, (note 22 e) 657. 
Suspended, 658. 
Suspension from command, 600. 
Tattooing, branding, or marking prohibited, 

668. 
The Jurlg•-Advocate: 

Administers the oaths, 640, 648. 

Appointment of, (note 12 a, b) 640. 

Appoints a reporter, 642. 

Duties, 640, 641. 

Oath of, 640. 

Summons witnesses, 643. 

Transmits record, 211, 641, 657. 


COURTS-M.•UIAL, REGIME'1TAL AND CORPS: 
Appointed by regimental and corps command

ers, 644. 
Battalion of engineers "a corps," (note 17) 

644. 
Courts of inquiry, when summoned on com~ 

plaints from enlisted men, 695. 
Jurisdiction limited, 645, 695, 914. 
Oath, (note 17 a) 644. 
Pardon or mitigation of sentence, 646. 
Record to be transmitted to bureau of mili 

tary justice, 211. 
CounTB OF INQUIRY: 

Appointed only by the President, or upon de
mand of the accused, 670. 

Authentication of the record, 670. 
Constitution of the court, 6G9. 
Examination of the witnesses, 609. 
No statute of limitations, (note 27) 669. 
Oath Of memberR, recorder, and witneeaee, 

671. 

Opinion of the court, 669. 
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COURTS OF INqUIRY-(continu«t): 
Proceeding may be admitti•d ns evidence, 670. 
Recorder to Le appointed, 669. 
Records to be suLmittod to authority appoint

i ng court, 670. 
Records to b~ transmitted to bureau of mili 

tary jn.-1tice, 211. 
Rules of evidence, (note 19) 649. 

COWARDICE: 
Penalty for, discretionary wiUl court-martial, 

730. 
Sentence in case• of, to be published, 661. 

CRIMES. See also " Capital Cri~nes": 
Certain, committt~d in tim~ of war punishable 

by military courts, 6:Jl. 
Enlisted men charged with, to be confined, 697. 
Not capital may be punished~ 68'.l. 
Offenders, in certain ca.l'les, to be delivered to 

civil authority, 91:3. 
Officers charged with, to be placed in arrest, 

696. 
CRIMINALS: 

Military prison established for, 1309-1320. 
Not to be enlisted iu the army, 493. 
Sentence of imprisonmeut mitigated for good 

behavior, 7U7, 7U8, 13U. 
CUSTOMS OF \\~AR. SeB also" Laws of ll''ar": 

Statutory recognition of the, (note 14) 640. 
Violatioue 	 of the, punishalile by 1nilita.ry 

courts, 666. 

D. 
DAMAGES: 

Rule of, in broken contracts, (note 65 !) 96. 
To pel"!'lon or property of citizens to be assessed 

against offenders, m~;). 
DEATH PEXAJ,TY. See also" Capital Crimes": 

Can be imposed only Ly a two-thirds vote, and 
in cases expressly mentioned, 662. 

Importance of a maximum conrt, (note 10) 632. 
In o.u;es of deserters, mutiueers, murders, 

spies, etc., 605, 6G6. 
In cases other than those above mentioned, 664. 
Manner of inflicting the punishment, 662. 

DEBT, ARREST FOR: 
Exemption from, of enlisted men, 944. 

DEm:ASED OFFICF.ns ANn SOLDIERS: 
Balances due, can be paid only at the treasury, 

(note 8) 571. 
Burial of, at expense of the government, (note 

9) 572. 
Inventories of their effects, etc., 571, 572. 
Officers charged with effect~, etc., 57:l. 
Pay of decea~ed soldiers not lialile fur plivate 

debts, (note 8) 571. 
DEDUCTIONS FROM PAY. See also "Forfeitures": 

Absence with leave, :~56-858. 
" without lea.ve,686. 

Clothing ovPrdrawn, 348-:350. 
Reimlmrsement of individuals, 693. 

" of United States, 53, 54,58, 239, 
417, 427. 

Soldiers' Home, 598, 604. 
Transportation of solt!iers' children, (note 13 k) 

il26. 
DEFAUJ,TERS: 

Officer« failing to render accounts held to be,41. 
Stoppage of pay, 72. 

DELINQUENT OFFICERS: 
Accounts stated against, cannot be restated by 

accounting officers, (note 30) GS. 
Appeal from di.trictjndge, 71. 
Bill of complaint preft>rrt>d by dC'fonda.nt, 70. 
Certifi<>d rt•cords a<lmissihle in evidence, 65. 
Credits allowed in defendant's accountR, 67. 
Distress warrants issued agaiust, 68, 69. 

DEI.INqUENT OFFICERS--{continued): 
Failure to rend<•r account..:i, 41. 
Injunction against Uuited States, 70, 71. 
Judgments rt•ndered, 66. 
Neglect or refusal to turn over balances due 

United States, 64, 74, 77. 
Stoppage of pay, 72. 
Suits to Le instituted ag:tinst officer, and his 

sureties, 6t1, 68, 69, 72. 

Treasury transcripts evidence against, 65. 


DEPARTMENT OF JUSTICE, THE: 
Attorney-gener.il at the head of, 933. 
Authority to employ counsel at expense of the 

government, 9:37. 
Di;~trict attorneys under Einpprvision of, 936. 
Duties of officers of, 9JJ, 9'J4, 9.J5, 9.16, 937. 
Effects of opinions given l1y the attorney.. 

generals, (note 6) 9J4. 
Heads of departments may require advice of 

the attorney-general, 9:34. 
Hettds of departments not to enivloy connsel a.t 


expen~e of governmt•ut, 9.15, 9:37. 

Questions arising in. war and navy depart


ments to Le referrPd to, 9:~4. 
Officers of, to assist chiefs of executive depR.rt.. 

ml~nt::i and heads of bureaus, 9:15, 9J7. 
Opinion of attorney-general obligatory as the 

law in thB case, (note 6 a) 9.:14. 
Opinion :of attorney-general oLtainf>d only 

through heads of departments, (note 6 b) 
934. 

DEPARTMENTS. See" Executive Departments." 
DEPARTMENTS, MU,ITARY: 

Army distribution into geographical com
mands, (note 9 a) 522. 

Arsenals and armories not subj Pct to depart

ment commander, (note 1 b) 401. 


Authority of comman<lin~ general, (note 65d) 

96, 226, 510, 633, 670, (note 21 b, c) 743. 

Commercial intercourse with States in insur.. 
rectiou, 949. 

Contracts, (note 65 d) 96, 226. 
Courts-martial convened by commanding gen.. 

• eral, 6:l:J. 
Courts of inquiry appointed upon application of 

th~ accnRed, 670. 
Depots of snppl.v not embraced in jurisdiction 

of, (note 21 c) 74:i. 
Discharge of enlisted men, 5il4. 
DistrilJution of troops, (note 9 a) 522. 
Exemptions from authority of commanding 

geneml, 376, (note 1 b) 401, (note 17) 
612, (note 21 '" cl 743. 

Fortifications in process of construction, (note 
rn a) :l85. 

lllilitary Academy, (note 12a)157, 165. 
Military operations ordered by the President, 

(note 2 a) 1. 
National cemeteries, (note 17) 612. 
Officers of the engiuePr corpc;z, 376. 

"' " ori.lnance department, 410. 
" " pay department, (note 1 c) 310. 

OrdHa.nce requbitions, 407. 
Purchases of supplies, 226. 
R1•cruiting depots, (note 1) 400. 
Staff of the commanding general, (note 9 c) 522. 

DEPOSITIONS: 
Of ausent witnesses, 649, 650. 

DEPOSITORIES, UNI1'ED 8TATBS: 
Ca.rl')·ing funds into the treasury, 42-44. 
Designated by secretary of the treasury, 49. 
Duplicate checks drawn upon, 45, 46. 
]'unds to be <l.rawn from only as neerled, 49. 

" to IJe kept with treasurer, assi~taut treas
urer, or in, 40, 77, 80. 

InstructionFJ relative to pubJic money, checks, 
etc.• (note 88) l:l5. 

Returns of checks, drafts, etc., unpaid, (nots 
15 a) 44. 
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DESERTION! 
A<lvisingor persuading to, 712. 
Enlistment in othf'r organizations, 711. 
Euticing to, by citizens, 410, 715. 
Forfritures for, (note 15 a) 7VJ. 
Officer• absent without leave, 569. 

" quitting fiervice privr to acceptance of 
resignation, 561. 

Penalties for, 709, 710, 71:!, 714. 
Receiving and harboring deserters, 711, 715. 
Rewards f11r apprehension of deserters, (note 

15 a) 71'l. 
Rights of citizenship forfeited by, 714. 
Trials fur, after expiration vf term of service, 

713. 
DETAILS OF ENLI~TED ME:-f: 

Ambulance corps, 2~7. 
Artificers, from ordnance to light batteries, 406. 
Company cooks, 9.n. 
}~xtra.-duty men, 248. · 
Hospital attendants, (note 10) 290, (note 13 h) 

:li6. 
Non-commissioned officers, (note 13 Ii) 326. 
Special servic", ma.<le only with consent of 

commanding officer, 938. 
DISABUtTY: 

Di8charge for, by department commanders, 
(note :l) 564. 

Discharge for, Uy medical inspectors, 285, 286. 
.. Pensions for, 575-585. 

D1snuRSING OFFICERS. SPe Also'' Accounts": 
ALstraction ot' vouchers, (note 44 a) 78. 
Ad\'a.nces of public money, 39. 
Affidavits received in the settlement o~ ac.. 

counti;, 58, 61. 

Appeal to court of claims, 47, 48, 122, 123. 

Apvropriations not to Le transferred, 9:l. 


'' distinct accounts to l>e kept 
under each. 87. 

Attachment of funds, (note 50) 80. 
Bonds, 36, 37, 38, (note 44) 78. 
Briliery, 81. 
Check•, 4~-46. 
Contingent fund expenditures, 40. 
Court of claims ha~ jurisdiction in certain 

cases, 4 7, 48, li:t, 123. 

Credits, 6G. 67. 

Delinquent, r1roceedings against, 64-71. 

Deposits, 49, 77. 80. 

Distrel:'s warrants Hgainst, 68. 

Duplicate check8, 4:j1 46. 

Erullezzlement <leli11ed, 41, 73-77, 80. 


" penalties for, 51, 73, 74, 78. 
Exchange of funds, (note 17) 49. 

" pr<'miums on, 75. 
Expenditures in t-xcess of appropriations pr~ 

hil>ited. 93-95. 
Failure to re1lder acc0unt~, 41, 68, 69, 74. 
}'u11d~ to lie depo8ited, 49, 77, 80. 
Onrnishee of public funds, (note 50) 80. 
.l\loney acco1mtr-s to be renden•d monthly,41,50. 
Not authorized to correct payments of other 

officers, (note 2 a) 26. 
Offsets, (11ote 29) 67. 
Outstanding checks, drafts, etc., 42-44. 
Premiums on exclu111ge of fuuds, 75. I 
Securities for discharge of official duty, 36-38, 

(note l:l b)) 41, \note 4-!) 78. 
Treasury transcript~, (note 28) 6.3, (note 41) 74. 
Vouchers lust, destroyed, etc., 47, 48, 58, 61. 

DJSCHARGE OF ENMSTED l'tlEN. See also "Habeas 
Cmpu.~'' .amt u ltlinors": 

After twenty yPars' serYicr, (note 3 c)564, 595. 
Dy dPpartnaent corumHndP·rs, (note 3) 564. 
By expiration of Sf"rvice, 564. 
Certificat~ of discharge to Le furnisht·d, fi64. 
Duplicate certificates, (note 3 a) 565, 1302. 
Evidence of discl1arge to be returucd to ;ol· 

dier, 565, 570. 

DISCHARGE OP ENLISTED Mr.N-(continwd): 
For disability l>y medical inspectors, 285, 286. 
Operates a.s a rembsion of sentence iu certain 

ca~es, (note 3 /;) 564. 
Penalty for unlawfully retaining discharge 

C•·rtificate, 570. 
Trnvel pay ou honorable discharge, 344, :~45. 
Witho~!i~ay, in certain cases illegal, (note 3) 

DISCIPLINE: 
Conduct prejudicinl to good order and, 683. 
Militia to be g-overued by the rules of, ob

served in the army, 794. 
Officers to mnintain, in quarters, garrison, etc., 

6ll3. 
Prison, 1310, 1313-1316, 1320. 

DISMISSAL OF 0FFICER8: 
:For abst>nce without leave three month~, 569. 
No offic(>r to be disnii.-:se1l in time of peace ex

cept untler sentence of court-martial, 
564, 51)7, 657. 

Not to opernte as bar to their trial for fraud, 
etc., 79. 

Pay of officers to date of actual discharge, (note 
5 b) :J21. 

Pay of officers reinstated, (not. 6 a) 568. 
Reinstatement of officers dir.111issed by sentence 

of courts-martial, 568. 
Reinstatement of officers trnmmarily dismissed, 

566. 
Revocation of commission, (note 1 a) 530. 
Volunteer officers not to lie rlischarged by 

St,.te authority, (note 4) 564. 

D1soBEDn:NcE OF OnnERS: 
Militia-men failing to o\Jey the President's 

call, 808. 
Penalty for, discretionary with court-martial, 

74:S. 
Respom•il1il ity of officers issuing orders, (note 

28 c) !113. 
Responsibility 	 of officers recPiving orders, 

(note 7) 878, (note 28 c) 913. 

DISORDERS: . 
And alJusf'S to be redressed by the commanding 

oftiC"er, 693. 
Quelling of frays and, 746. 

D1SRESPECT: 
Contempt or, towards commanding officer, n 7. 
Disrespectful and contrmptuous words against 

the !'resident, etc., 716. 

DJSTILLERIES: 
In the Indian country may be broken up by 

military force, 852. 

DJFi1'RES,iq 'V.ARRANTS: 
Issued against delinquent officers, 68, 69. 

DISTRICT ATTORNEYS: 
Suits agu.in~t civilinn~ guilty of frauds, etc., 

(note 48) 79, 9:J7. 
Suits ag11inst officers of the governm.-~t, 9:~y. 
Un<ler dir-ection of departmeut of just1cl', 9J6. 

DISTRICT PAYMASTERS: 
To pay regular and other troops, 320. 

DISTRICTS, 1\lIT,ITARY! 
Establishment of, (note 9) 522. 

DIYI~E SF.RVICE: 
AttPndance. on And hAhavior at, 718. 

Ch1tplains to hold, 441. 

Fines for improper Lt>havior at, to be applied 


for USf'I of ~kk soldiers, 718. 
DIVISlON INSPECTORS: 

Of militia., with rank of lieutenant-colonel, 784. 
DIVISION 0RGANIZATJON: 
Army,5~5. 
Militia, 783, 78!. 
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DIVISIONS, GEOGRAPHICAL: 

.Army distributed iuto, in time of peace, (note 


9) 522. 

Staff of commanding general, (note 9 e) 522 


DRAFTS Fon Pum.rc Mo,.EY: 
Amounts of, un<lrawu for three years, carried 

into the trea~ury, 42-44. 
PrL~miums on, to be credited to the United 

States, 75. 
Transfer. of funds from treasury department 

to disbursing officers, 49. 
DRAGOOXS. See "cm~alry.n 
DRUM-MAJORS. 
DRUNKEN:o;ss o~ DUTY: 

Penalty for, 668, 719. 

DUELIYG: 


Duty of officers to prevent, 721. 

Principals, 720. 

Seconds, 7:H. 

Upbraiding for refusing challenge, 722. 


E. 
EFFECTS: 

D~ceased officer::i, 571. 


" soldiers, 572. 

EIGHT-HOUR LAW: 


Eight hours constituting a day's labor, 939. 

ELECTIONS: 


Interference with by the military, 886, 887. 

EMBEZZLEMENT: 

Ammunition, 51, 78. 

Arms, 51, 78. 

Bondsmen, (note 10) 36, (note 13) 41, (note 44) 


78. 

Citizens conniving at, (note 49) 80. 

Clothing, 51, 78. 

Definition of crime, 74, 76, 77, 80. 

Depositing public money, 77, 80. 

Discharge from service no bar to trial by court


martial, 79. 

District •ttorneys to bring certain suits, (note 


48) 79. 

False receipts to vouchers, 76, 78. 

Jurisdiction of military courts, 79, 630, 683, 

Loaning of public money, 80. 

Military stores, 51, 78. 

Moneys, pu l>lic, 73, 78, 80. 

Ordnance stores, 78. 

Premiums on treasury notes, drafts, etc., 75. 

Public money, 7:J, 78, 80, 


" property, 01, 78. 

Purchases from soldiers, 59, 715. 

Securities, (note 10) 36, (note 13 a) 41, (note 44) 


78. 

Subsistence stores, 51, 78. 


EMIGRANTS: 

Issue of arms to, (note 16) 428. 


EMOLUMENTS: 

Salaries established in lieu of, 321. 


EMPLOYEES, CIVIL: 

Authority for hire of, 4, 234. 

Insane asylum, 608. 

Subjection to Articles of War, 625. 


ENGINEER BATTALION: 

Organization, 371-374. 

Adjutant, 371. 

Bombardiers, (note 3 U) 371. 

Courts-martial appointed by e&mmander of, 


(note 17) 644. 

Duties, 374. 

Equipment, 375. 

Pay, etc., 326, 373, 1304, 

Quartermaster, 371. 

Quartermaster-sergeant, (note 3 a) 371. 

Recruiting for, 373. 


E"GI,.EER B.,TTALio,.-(continued): 
Sergeant-major, 371. 
Signal service, 214. 
Subjection to.Articles of"""ar, 373. 

ENGINEER DEPARTMENT. See also" Corps of En· 
gillCl",FS": 

Status of the, (note 1 b) 368. 
ENGINEERS, THE CORPS OF. See also "Engineer 

Battalion," "Fortifications," and" Light
hou!:es": 

Organization, 368-375. 

Appointment of chief engineer, 370, 536. 

Artillerists and engmeero, (note 1) 368. 

Assignment to duty of engineer offic1~rs, 376. 

Battalion of engineer soldiers, 371-374. 

Jlombardiers, \I10te 3 d) 371. 

Bonds of officers superintending public works, 


(uote 13) 385. 

Coast survey, (note 4 a) 928. 

Commauding officer of, (note 1 c) 368. 

Constituted the 1\Iilitary Academy, 141, (note 


12) 157, 165. 

Chief of, appointed by selection from the corps, 


5:l6. 

Chkf of, to act as commissioner of public 


buildings, 379. 

Civil duties of engineer officers, (note 6) 376. 

Civil engineers authorized, 380. 

Command, (note 1 b, c) 368, 376, 510. 

Dislmrsemei1til of appropriations for fortiftca-

tions, etc., 385. 

Engineer departmont established, (note 1 b) 


3G8. 

Examination prior to promotion, 369. 

}'trst establishment of, as a distinct arm, 


(note 1) 368. 

Fortifications, 381-385. 

Functions of the officers of the, 376. 

Internal improvements, 377, 378. 

Lighthouse duty, 386-395. 

Promotion in, 369, 370, 5:19, 541. 

Pul1lic works, (note 6) 376, 379, 385, 1305. 

Status as of the line or staff, (note 1 c) 368. 

Surveys (note 6), 376, 377, 378, 380, 392. 

Topographical engineers merged into, (note 1 a) 


368. 
Transfer of engineer officers, 376. 
Vacancy in office of chief of engineers tempo

rarily supplied, 9-12. 

E"LISTED MEN: 

Clothing allowances, 348-350. 

Deposits of pay with paymasters, 351-355. 

Discharge, 286, 344, 345, 564. 

Extra-duty men, 248. 

Pay, 326-334. 

Rations, 269. 

Re-enlistments, 329--334, 

Servants to officers, 751. 


ENLISTMENTS: 

Aliens, 498. 

Contrary to law, 490, 493, 500, 501, 506. 

Criminals not to be enlisted, 493, 501. 

Height of recruits, 494. 

Indian scouts, 464. 

Intoxicated persons not to be enlisted, 501. 

Married men, (note 1 b, c) 490. 

l\JiJitia--men enlisting in regular Aervice, 491. 

Minors, (note 2) 490, 496, 499, 500, 501, 505, 506, 


1001-1046. 

Oath of allegiance, 494, 682. 

Premiums for recruits, 497. 

Term of, 503. 

Total enlisted strength of the army, 504. 

Validity of contracts of, (note l d) 490. 

Veteran reserve corps, 502. 


ENROLLMENT OF THE l\IILITJA: 

By the States, 780, 781, 795. 

The President in certain cases may provide for 


the, 805. 
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ESCAPE OF PRISONERS: 
Penalty for permitting, 701, 1318, 1319. 

ESTIMATES: 
Annual, 83-86. 
For construction of public works, etc., 84. 

" printing and binding, (note 27 b, c) 966. 
" river and harbor improvements, 7. 
" salaries, 85. 

Made by heads of departments, 83. 
Material differences in annual, to be ac

counted for, 84. 
To specify outstanding appropriations, 86. 
" " sources from which derived, and 

authority of law, 83. · 
EVIDF.NCE. See also "lf'itnrsgr.~": 

Accounts stated in treasury department, (note 
5 e) 29. 

Agents investigating frauds, 82. 
Before courts of inquiry, 671. 

" 	 courts-martial, 648-650. 
retiring boards, 472, 64.3. 
the court of claims, (note 81a)183. 

Depositions of absent witnesses, 649, 650. 

Embezzlement, etc., 74, 80. 

Indemnity for property lost, etc., (note 78).118. 

' Investigation of frauds, etc., by heads of de
partments, 82, 13~!--135. 

Records of trra:mry department, 65. 
" of war department, 8. 

Rules of, before military courts, (note 19) 649. 
Sale, barter, etc., of military arms, clothing, 

etc., 59. 
Treasury transcripts, 65. 

•Vouchers lost by company officers, 58. 
EXAMINATIONS: 

AppointmenlB in the army, 143, (note 4) 534. 
" . " medical department, 283. 
" " ordnance department, 

402. 
Promotions in corps of engineers, 369. 


" in medical department, 28:1. 

in ordnance department, 402. 


EXCHANGE OF PRISONERS: 
Capture must be complete, 1250. 

Cartels for, U45-l250. 

Equivalents, 1245, 1246, 1248. 

Lil'lts of prisouers to be made, etc., 12.50. 

Kot compulsory under laws of war, 1~49. 

Hank of prisoners to be correctly stated, 1247. 
Release of prisoners on parole, 1259, 1263. 
Spies, 1243, 1244. 
War-rebels, 1243. 

War-traitors, 1243, 1244. 


EXECUTION OF THE LAWS: · 
Army employed in, 802, 870, 878, 879, 882, (note 

13) 886, 896, 898, (note 18) 901, 903. 
Census, 882. 
Civil responsibility of officers executing the 

laws, etc., (note 28 d) 913. 

Civil riµ;hts, (note 13) 886, 888, 897, 

Collection of duties on imports, 883-885. 


" of internal revenue, (note 11) 883. 
Commissioners of the United States, (note 13)

886, . 
Concurrent jurisdiction-civil and military, 

(note 28 b) Ul:l. 
Elections, iutPrference with, 886, 887. 
Exclusive military juris<liction, 625-631, (note 

~8 c) 913. 
Extradition treaties, 898-900. 

Habeas corpm~, the writ ot~ UOS-912. 

Health laws of the States, ~71. 

Infornal revenue, (note 11) 883. 

Ku-klnx bill, 9111-907. 

Marshals of' the Vnited States, (note 17) 899, 

Military subordination to dvil authority, 913. 

Militia called ont.. 8(11, 802, 878, 879, 882, 8SG, 


896, 898, 901, 903. 

Neutrality laws, 872-881. 


EXECUTION OF THE LAws-(continued): 

Peonage, 724. 

Posse comitatus, '(note 18) 892. 

Quarantine laws, 871. 
Responsibility of military officers, (note 3 c) 

182, (note 6) 874, (note 7) 878, (note 28 d) 
913. 

EXTORTION: 
Penalties for, 756. 

EXTRA ALLOWANCES. See"Clerk.r;,""Extra Com
pensation," "Extra-Duty Pay," and "Re
enlistments." 

EXTRA COMPENSATION: 
Acting commissaries of subsistence, (note 3) 

260, 321. 
Ahles-de-camp, (note 6) 199, 321. 
Attendance on l'nited States courts, 339, 341. 
Clerks or other officers sent from place of busi

ness as witnesses, 341. 
Construction of statute•, (note 20) 337. 
Contingent funds not to be applied for, 19. 
Contract surgeons witnesses before courts-mar

tial, (note 20 b) 337. 
Disbursement of public money, 337, 340. 
Lighthouse duty, 391. 
Mounted pay, 322, 32~. 
Per diem, for nttPndance on courts-martial, 

(note 12) 324. 

Plurality of office•, (note 7) 321, 338, 

Salaries in lieu of all allowances, 321. 

Signal service, 322, 323. 

Superintendence of public works, (note rn) 

385, (note 3f) 924. 
EXTRA-DUTY PH: 


Allowance re-established, 248. 

Details upon extra or special dnty, 9:l8. 

Engineer troops entitled to, 1304. 
Regulations governing payment of, (note 24) 

248. 
EXTRADITION: 

Employment of the army to enforce treaties of, 
etc., 898--900. 

Officers of the army vested with powers of 
U'uited States marshals, 899. 

F. 
I FALSE ALARMS: 

Penalty for creating, 729. 
FAI.SE CERTIFICATES: 

Absentees from muster, 736. 
}'rauds upon the goYernmflnt, 78. 
Pay account".!, 7:~6. 
Property captured or abandoned in insurrec-

tionary States, 953. 

F ALSF. llfoSTERS : 


Of man or horse, 7:17. 
Of persons not soldiers, 739. 

FALSE RETURNS : 

Property, 78, 749, 953. 

Troops, 749. 


FAT.SE VOUCHERS: 

Counterfeiting signatures, etc., 78. 

Forgery of bills, proposals, etc., (note 45) 78. 
Frauds upon the government, 78. 

J>roperty ~ttptured in insurrectionary States, 


953. 
Receipts for amounts not paid, 74, 76. 


" for property not delivered, 78. 

FARRIERS AXD BLA.Cli.S:\flTHS: 

Allowance of, to companies or troops of cavalry, 
452. 


Pay, 326. 

FEMAI.E CLERKS: . 

Employed in bureaus of war department, 18. 
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FJELD OFFICEFS' COURTS: 
Appointment and jurisdiction of, 647. 

FINAL PAYl\olESTS: 
Certificates of non-indebtedness required, (note 

5 c) 321. 
FINAT, 8TATF.MENTS: 

As.-ignment or transfer of, by soldiers, 347. 
FIN~·s: 

Indecent or irrPverent behavior at divine 
worship, 718. 

Profane swearing, 718, 745. 
FINES, 1'I11.1TIA: 

Asi;ies-:ed hy conrtcoi-martiat, 810, 811. 
Failure to obey call of the Pr~~ident, 808. 
LeYy upon effects, etc., Uy United States mar

shal, 811-813. 
FISCAI. Yr.AR: 

Accounts settled within the, 27. 
Commences on th• firat day of July in each 

year, (note 3) ~7. 
FLAGS: 

Ambulance, (note 9 a) 940. 

Captured from the enemy, 942, 943. 

Hospital, (note 9 a) 941). 

National colors, 940, 941. 

Of protection, 1:l56-l'.158. 

Of truce, lii\l-Ui\4. 

Salutes, (note 9; 940. 

Use of those of the enomy prohibited, 1205. 


FJ.OGGI'.\'G: 
Abolished in the army, 663. 

FonAG"E: 
Allowance in kind, 244--247, 441. 
Commutation for, prohibited, 247, 321. 

}~mhezzlement of, 51. 

Officers at.sent on leave or temporary duty, 

(note 21 d) 244. 
Officers on mounted duty, (note 21 a) 244. 

FOR.\GE-MASTERS: 
Appointed by qnartermnster-general, 223, 234. 
Designate1l as warrant officers, (note 16) 23:1. 
Not to be intt-rested in transportation, etc., 223. 

FoRFEITTTRF.8 OF PAY: 
Absenc• from duty, 356--358. 
Appropriation of certain fines to nse of sick 

soldiers, 718, 745. 
Confinement of soldiers by civil authority, 

(not• 27 c) 356. 
Deposits with pay:nasters not liable to for

feitun~, 351. 
Desertion, (note 15 a) 713. 

J,aundre>s dues, (note 24 a) 347, 351. 

Remission of sentence to, (note 22 b) 658. 

Stoppage of pay, 72. 


FonTIFICATJONS: 
Anny employed to garrison, 382. 
Authority to fortify certain de,signated ports, 

etc., 381, 384. 
Authority to fortify discretionary with the 

President, (note 10) 381, 384, 770, 773. 
Cession of State jurisdiction over sites fur, 383, 

771, 773. 
Engineer officers superintending construction 

of, 385. 
Garrisons authorized, 382, 954. 

l\la1i11e corps employed in the, 954. 

Ob-;truction of harbors in time of war, 958. 

When exen1pt from sup!:"rviaion of tlevartment 


commanders, (note 13 a) 385. 

Fou~DRIES: 
Uonstrnctinn of ordnance, under direction of 

chief of ordnance, 405. 
Superintendents appointed over such as manu

facture cannon, 411. 

FRANKING PRIVILEGES: 
Upon whom couferred, 962, 1320. 

FRAl~ns A~n EMllF.ZZT.F.::'ltF.STS: 
Abstraction of voucl1ers, (note 44 a) 78. 
Accoutrements, ~ale of, 5:3. 
Arms or ammunition, sold or pledged, 51, 52, 

5:l, 78. 
Captured property to he accounted for, 55, 954. 

Civilians guilty of, (note 48) 79. 

ClaimR, fictitious or frauduleut, 78. 

Clothing, sale or pledge of, 51, 51, 78, 749. 
ConceRlment of µublic money or property, 78. 
ConspirnC'y to C'ht>nt or defraud, 7S. 
Conversion of public moneys to one's own 

URe1 74. 
Depositing fu11ds in contravention of law, 74. 
Deposits to be made and funds dt"R.WD as re. 

quin·d, 77, 80. 
EmbPzzlement dPfined, 74, 76, 77, 80. 
Evidence to sustain charge of embezzlement, 

74. 
False certifkatf'q, 78. 


" musters, 736, 739. 

oaths, 78. 

return~, 78, 749. 

vouchers, 74, 76, 78. 


Forage, embezzlement of, 51. 

Forgery of bids, proposal•, etc., (note 45) 78. 
Horses, sale of, 5:{. 

Investigation of, by bends of df'partments, 82. 

Investment or loaning of pnblic money, 74, 80. 

Military storeg, embezzlement of, 51, 78, 749. 

Misapplictttion of public moneys, 73. 

Offering bribe!-!, 81. 

Ordnance stores, emhezzlement of, 78. 

Receipts for amounts not paid, 7<i, 78. 

Ueceiviniz in pledge, arms, etr., 78. 

Robbing another of personal property of the 

United States, (note 46) 78. 
Sale at. a premium of drafts, checks, etc., 75. 
Stealing personal property of the United States, 

(note 46) 78. 
Subsistence i::tores--emhezzlement of, 78. 
Treasury transcripts to be accepted as evi

dencA, 74. 
Trial after diseharge from service, 79. 
Withdrawal of funds from lawful depository, 

80. 

FRAYS AND DISORDERS: 
Duty and power of all officers to quell, 747. 

FREF.DMEN'S BUREAU: 
Discon tinned, imd certn.in duties of transferred 

to war department, 20. 

FRF.EDMF.N 1S HOSPIT. .\L ~ 
Placed under direction of the surgeon-gen

eral, 308. 

Fur.1.: 
Allowance in kind to officers, 247. 
Commutation of, toenli•ted men, (note 24)248. 
Regulations governing issue of, \note 23) 247. 

FUGITIVES FROM SERVICE: 
Not to l.Je returned l.Jy military or naval offi

cers, 723. 
Peonage abolished, 7241 

Ft'RJ,OUGHS: 
Authority to grant., 725, 726. 

Commutation of rations, (note 16) 276. 


G. 
GARNISHEE: 

Public funns in hands of disbursing officers 
not lial>le to, (note 50) 80. 

GARRISON COURTS-MARTIAL: 
Appriintment of, 644. 
Cadets may l.Je tried hy, 142. 
Jurisdiction, 142, 645. 
Oath, 644.. 

http:certn.in
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GARRISON CoURTS-MARTIAL-(crmHnued): 
Punh1hment may be mitigah•d or remitted, 

646. 
Revision of record in bureau of military jus

tice, 211. 
GESERAL·IN-CHTF.F: 

The general to command the armies of the 
United State•, (note 2 a) 1, 19,5. 

GENERAL OFFICERS: 
Number and graoles of, in the army, 191-194. 
Officers commanding as, undercommii-11:.dons hy 

brevet, (note 6 a) 199, (note 23.f) 247. 
Status, as of the line or staff, (note 1) 510. 
Tiu Geneml: 

Grade rovived, 191-195. 

Pay, :J~l. 


Staff, l96. 

Vacancy occurring In grade not to be filled, 


192. 
The Lieutenant-GemeraT: 

Grade revived, 1911 197• 

~~~,k~2~;ith the vice-admiral, 515. 

Staff, 198. 

Vacancy occurring in grade not to be filled,


192. 
Ma}or-General.lf: 

Command divisions, 525. 

Commanding the army, senior aide-de.camp 


to, 200. 
Commanding the army in time of war, staff 

of, rn9. 
Militia officers, 783, 784. 

Number in the army limited to three, 193. 

Pay, :l21. 

Rank with rear-admirals, 515. 

Staff, 191, 202. 


B,.ioadi•r-Gm,rals: 
Chiefs of staff, (note 3) 196. 

Co~'?anrl hrigade.s, 525. 

M1ht1a officers, 783, 784. 
Number in the army to be reduced to six, I H L ' ' 

194 
Pav. 32i. 

Rank with commodores, 515. 

Staff, 191, 202. 


GENERAL SERVICE Cr,ERKS: 
Adjutant-general's office, (note 1 c) 206. 

Clothing, (note 25 b) 348. 

Commutation of fuel, quarters, and rations, 

(note 24) 248:
Detachments at division and department head

quarters, (note 12 c) 504. 
Discharp;e from Rervice, (note 3 d) 564. 
Enlistment•, (note l bl 490, (note 12 c) 504. 
Extra-duty pay for clerical services, (note 24) 

248. 
l'rlarried men, (note 1 c) 490. 
Mustered for pay at the end of each month, 

(note 19J 735. 

Transferred to companies, (note 3 d) 564. 


GENERAL STAFF, THE: 
Appointments in. 5:l2, 533, 538. 

Command, (note 1) 510. 

Defined, (note 2) 5:l2. · . 

Promotion, 530, 540. 

Rf"gulations governing:, 4, 181. 

Higbts of the officers of, 531. 
Tl"'dnsfers to, 530, 

GENERAi,, THE: 
Commands the armies of the United States, Hl5. 
Grade revived, 191, 195. 

Pay, 321. 

Staff, 196. 
Vacancy in office of, 192. 

GB.A.YES, Sor.DIERS'. See ."Natirm.al Cemeteries." 

GRENADIERS: 
Companies of, in militia organi.zation, 786. 

GRtF.VA:YCF.B: 
Appeals from inferior officers or soldiers, 695. 

" " officers, fYJ4. 
Redressed by commanding officer, 693. 

GUARDS: 
Abandoning, 730. 
Dn1nkennes.~ on gun.rd duty, 668, 719. 

Military pri~on, i:n2. 

Prisoners delivered to, 697, 700, 701. 

Qnitting, 7:JO, 750. 

Sleeping on po8t, 750. 

Gur.nnrt.LA 1\1..\RAUDEREI:: 
T1iecl by courts-martial or military commis

sions, 666, 667. 
Laws of war in reference to, 1191, 1192, 1222, 

1224. 

II. 

HABEAR CORPUS, THE WRIT OF. SPeA.lso "Afinors": 
Authority of the United States courts, 908-912, 

l 042. 
Authority of the State courts, (note 3) 490, 

(note 5) 496, 1024, 1029-1046. 
Duty of officers upon whom served, 1024, 1040. 
Paroled prisoners of wRr cannot be discharged 

on, (note 5 c) 496. 
Resisted by military force, (note 24) 909. 
Return to exhibit all the facts, 10;4, 1040. 

H.uF-PAY: 
Officers absent from duty reduced to, 356-358. 
Widows and orphans of militia-men, 820. 

HARBORS: 
Buoys to designate channels, (note 19) 394. 
Fortification of, 381-385. 
Improvements of rivers and, (note 8) 6, (note

6) 376. 

Lighthouses, 386-395, 1323. 

Obstruction of in time of war 958. 

EALTH AWS! 
Of the State• to be observed and enforced by 

the army, 871. 
HERNIA: 

Relief afforded those afflicted with, 977-979. 
HIRINGOF DUTY: 

Punishment for, 727. 
" " connivance at, 728. 

HORSES: 
Fomge for, 244-247. 

Indemnity for loss, capture, etc., of, 113-121. 

Neglect of, 53, 54. 
Officers88Signed to mounted duty,(note21)244. 

HORPITAL STEWARDEI: 
Allowed to each military post, 291. 
Appointed by secretary of war, 294, 205. 
Appointment ns, does not operate as discharge 

from sen·ice, (note 11 a) 294. 
Classification of, (note 11) 294. 
Enlisted under direction of secretary of war, 

294, 295. 
Extra-duty pay to, (note 24 c) 248, (note 11 b) 

295. 
Non-commissioned staff officers, 294. 
Permanently attached to medical department, 

295. 

Rates of pay, 326. 


HosPITAL'J: 
Attendants held as prisoners of war, 1193. 

" mu~tered as cooks and nurses, 
(note 10 d) 290. 

Diet in, regulated by the surgeon-general, 291. 
};xtrn-duty pay to attendants, (note 10 c, d) 290. 
Jfiues appropriated to use of sick soldiers, 718, 

745. 
Flags to designate, (note 9 a) 940, 1255. 

JIIatrons, pay and rations to, 290. 
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HOSPITALS-(continued): 
Nurses, 269, (note 10 d) 290. 

" female, 289. 
Protection of, under the laws of war, 1174, 

1175, 1255, 1256. 
HOSTAGES: 

Laws of war in relation to, 1194, 1195. 
HOURS, OFFICE: 

Established in government offices, 959. 

I. 
IMPORTS: 

Employment of military f~rce to collect rev
enue from, 883-885. 

IMPRISONMENT FOR DEBT: 
Exemption of enlisted men from, 944. 

l::uPRISON1t1ENT, llILITARY. See also "Arrests," 
"Imprisonments,'' and" JJiilitm·y Prison": 

Commutation of sentence for good behavior, 
707, 708. 

Discharge of enlisted men under sentence of, 
(note 3 b) 564. 


J\Iilitary prison, 1309-1320. 

I>enitentiaries, 703-707. 

INCORPORATED Co:MPANIES: 
Agents of, not to act as agents or officers of the 

government, 927. 
Contracts with, 108. 

Officers not to engage in service of, 928. 


INDEMNITY FOR PROPERTY, LOST, DESTROYED, ETC.: 
Appropriations, (note 78 e) 117. 

Battles defined by court of claims, (note 77) 


113. 

Rules of evidence, (note 78) 113. 

Statutory provisions, 113-121. 


INDIAN AGENTS. See also "Indian Country": 
Officers of the army acting as, (note 1) 830, 928. 

INDIAN COUNTRY, THE: 
Arrest of citizens in, (note 6) 845, 850, 854. 


" " persons fleeing from, 846, 856. 

u " " " to,850. 


Arson committed in, 859. 
Bonds of trader~, s:n. 
Contracts with lndinns, 864-866. 
Crimes in, 855, 856, 859-801. 
Definition of, 8:l0, (note 2) 831. 
Depositions in, 849. 
Distilleries, 852. 

Disturbers of tho peace, 842-844. 

Foreigners, 834, 8:15. 

Fugitiv<>s from justice in, 850. 

Fun<ls belonging to Iutlian tribes, 848, 864-866. 
Furs, game, etc., taken in, 837. 
Game and peltries, 8:l7. 

Grazing stock in, 838. 

Indemsl~'. for property taken by Indians, 846, 


Indemnity for property taken from Indians, 
845, 847, 849. 

Indian testimony, 853. 

Intoxicating liq11ora1 851. 

Intrusion upon, 8:l~, 839, 840. 

Licenses to trade in, 8:Jl-8:H. 

I~iquors, et~., seized in, 8fil, 858. 
J\Iilitary authority, 839, 840, (note 6) 845, 850

852, 854. 
Passports, 83.5. 
Prohibition of trade, 832. 
Ranging stock in, 838. 
Reservations, (note 5) 840. 
Rf'sidc:>nce in, of citizens, etc., 833. 

SP-izures of goods. ete.~ 8.51, 858. 

:'(tock sold by agents, 862. 
Stock taken from, 861, 862. 
Trade in, 831-834, 863. 
Transfers of funds belonging to the tribes, 

848, 864-866. 

INDIAN SCOUTS: 
lGmployment of, 464. 

INDIANS. See" Indian Counfry": 
Ammunition, etc., furnished to such as are 

hostile, (note 18) 733. 
INFANTRY: 

Arm to consist of twenty-five regiments, 450 
461, 463. ' 

Brigade organi1..ation. 525. 
Uhief musician to each regiment, 4GO. 
Colored regiments, 4~8, (note 16) 461. 
Company organi7..ation, 456, 462. 
Consolidation, 463. 
Light, (note 17) 461, 786. 

Militia organi,;ition, 783, 785, 786, 806. 

l\lounted, (note 17 a) 461. 

Promotions in the, suspended, 463. 
Quartermaster-sergeants, company1 discou

tinued, (nott1 24) 462. 
Regimental organization, 460-462. 

" staff, (note 13) 457, 462. 
Riflemen, (note 17) 461. 
Veteran reserve corps, (note 19) 461, 463. 

INQUIRY. See "C(fUrts of Inquiry." 
INSANE ASYLUM: 

Admission of patients, 607. 
Civilians entitled to benefits of the, 608, 609. 
Discharge from service of insane soldiers, (note 

16) 606. 

Established for army, etc., 606. 


INSPECTIONS: 
Company cooking, 930. 

Hospitals, 286. 

l\lilitary prison, 1311, 1313. 

National cemetC'ries, 613. 

Ordnance, 405, 411. 

QuartPrmaster's storPe, et<'., 231. 

Sales of government property, 56, 07. 
SubsistPnce and quartermaster's stores, etc .• 

' 231, 262. 
lNSPECTOR-GENERAI,'8 DEPARTMENT: 

A.Ppointments and promotions, (note 4a, Ii) 209, 
532, 540. 

Assistant adjutant-generals to act as assistant 
inspector-generals, 207. 

Assistant inspector-generals to army corp>, 52:3. 
Duties defined by regulations, 181. 
Inspector-generals designate articles sold Uy 

subsistence department, 267. 
Organization of the, 209. 
Promotion, (note 4 b) 209, 540. 

IN~PECTORS, 1\lILITIA: 
Brigade, 781. 
Division, 784. 

INSPECTOR-GENERALS: 
Constitute, with &.Hsist:i.nt ini::pector-genernls, 

a department, (note 4) 209. 

Number and rank of, 209. 

Sales to officers and enlisted men, 267. 
Special promotion to grade of, (note 4 bl 209. 
To inspect military prison, 1313. 

INSPECTOR-GE.SERALS, ASSISTANT: 
Appointment of, (note 4 a) 209. 
Army corps staff, 5i:t 
Assistant adjutant-generals to act as, 207. 
Number and grades of, 20U. 

!NSTRtTCTORS: 
.At the Military Academy, 147, 157, 1307. 
Of ordnance and •cience of gunnery, 1307. 

l.SSURRECTIONARY 8T.\.TE8: 
Abandoned and captured property within, to 

be secured to the United States, 951, 952, 
953. 

Abantloned property defined, 902. . 
Authority of the Pre•ident to declare States m 

iusurr<.•ction, 945, 946. 
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lNSURRECTIO~ARY STATF.s-(crmti"nued): 
Vaptureil property secur{'.d to the United States, 

951, £15:l, 95;!, 
Commercial intercourse with, 945, 946, 947, 948, 

9-1~), 951, 95i, 9.::.a. 
:BepartnH-nt commanders control intercourse 

with, 949. 
Insurrection held to continue ti11 President 

. declares otherwi_se, (n:ite 12) 945. 
L1cenSC'B to trade withm, 94n, 949. 
(Hlicers, soldiers, etc.; prohibited from trading 

iu captured or aha111Joned property, 95:~. 
Prizes, ma.dtime, ext·mpt from provisions of 

the act, (note 15 a) 951. 
Seizure ()f property employed, or inten<l.ed for 

nse, in insurre<:tion, 950. 
Suppress on of insurrection and rebellion, 801, 

80:l, 80 J, 870, 90 ~, H04. 
Treasury agents, authority of, 951, (note 16) 

95:t, 953. 
IXTER'.11'AL IMPROVEMEXTS. See "Public Works." 
INTERNAL REVENUE: 

Dutie• a11d powers of collectors of, (note 11) 
88.!. 

INVAT.ID PJ<:~sroYs. See Pensions. 
INVA~ION. See also" Cunstilutian of the United 

t)tute."": 
CaIIing out the militia, 801. 

INVF:XTORIJ.:S: 
Eifl'cts of deceased officers and sohliers, 571, 

572. 
PuLlic 	property in executive departments and 

bureaus, 62, 6J. 

J. 
JUDGE-ADVOCATE-GEYER.4.L: 

Chief of the lmrl:'au of military justice, his 
rank, etc., 210, 211. 

To revisp, and ri·cord proceedings of military 
courts, 211. 

JunGE-ADVOCATE-GENERAJ., ASSISTAS'T: 
To lia.ve rank, etc., of colonel, 211. 

JunnE-ADVOCATES: 
Eight, with rank of major, 211, 212, 213. 
May be <letltiled on court-martial duty, (note 7) 

211. 

Status of~ 212. 


JunoE-AnvocATES 	OF l\IILIT.lRY COURTS: 
Appointing powPr, (note 12) 640. 
Evalence to he taken Uy, 6-10, 64'.t 
Oath~ administered Ly, tHO, H48, 671. 
Proceedings, etc., f 01rwarded tu bureau of mili 

tary j nstice, :HO. 

IJun1sn1cTIO'.'I, Crvu.-(crmtinuPd): 
Halwas corpus, the writ of, UOh-912, 1029-1046. 

Irnlian country, 855. 

l\lilita.ry reservations, 381, 771, 772. 

(lffen<lers ag:tin~t known laws of the lanil. 9l:t 

Itesi::~tance of, by military otlicers, (note ~4)


urn•, 91.i. 
Responsibility to the, of army officPrs, 913, 

1081-1U80, 10U5, 1102, 110-1-1116, 1125, 
ll:n. 

Revfrw of the proceeding'! of military courts, 
(note l) G~5, (note 22) ~OS, (uote 27) 
912. 

Jun1smcTro:s-, l\In.ITARY. See also" Articles of 
lVar,n and•• Uourts-~lartiu.l": 

Common law, or customs of war, (note 1) 62.5, 
640, (note ~5) 6tlG, 115:!, 1181. 

Concurrent with civil authority, (note 28 b) 
9l:l, 9H. 

Conquered territory, (note 9 a) 631, 1166, 1179, 
1181, UH. 

Derivation of, (note 1) 625, 1153. 
Exclusive, (note 1) G:!f>, 6:H, (note 28 c) 913. 
Guerril!H. urn.r.-1.mlers, tiUU, ()1;71 lUH, 119~, 1:2.22, 

1224. 
Laws of war, (note 1) 625, 640, (note 25) 666, 

1141-l"UT. 
Martial law, (note 28 d) 013, lHl-1146, 1150, 

115~, u,->:1, i1si. . 
l\lilitary commis!iions, (note 25) 6Li6, (note 22) 

908, (nute i7) 9l:l, ll:):t 
Subordination to civil authority, (note 28) 913. 

JUSTICE, UEPART~n;NT OF! 
Attortlt'y-general at the hen1l of the, 93~. 

" " to advii:;e heads of depart
ments, !H4,!H5. 

District attorneys to perform certain duties, 
9:~5. ~);37, 

Emplo,yment of counsel at expense of govern
InPnt, fn7. 

E~talili~hed, 9:ia. 
Opiuious of the attorney-generals, (note 6, 934. 

JusTICE, l\hLIT.o\.RY. See "Bureau of .Afilitary 
Just'ice, 11 "Courts-Jlarlial," "Laws of 
lVar," etc. 

L. 
LABORERS: 


Convicts employed as, 1314. 

EnlistPd men employed as, 248. 

In ordnance department, 416-418. 

In war departmeut and it"I Lureaus, 19. 


LANDS, PUBLIC. See" Arsf'nab,'' "Ligltlhouus," 
Record transmitted, :HI, 6:35, 641, 657, 664, 670. I and H :Z.Jililary ReserL'alions." 

Reply to accused, (note l'.l c) 6-10. 
 LARCENY: 

Rt•porters to record procPe<liug~, 642. 
 I>unishable by military courts in time of war, 
Summoning witnesses, &!:3. 631. 

Sworn, 6-lo, 671. 


LASHES: 
JURISDJCTJON, CIVIL: I'uuishment by, prohibited, 663, 1314.

Arrest of offirera and soMiers for crime, 913. 

" soldiers fur debt, 944. 
 LAU~DRESSF.S: 

Allowed in proportion of four to a company, 
u " " propert.v, 60. 

Attachment of public funds, (note 50) 80. 
269. 


Autborit.vof State comts, (note 3) 490, (note 5) 
 Allowed to detachments, (note 13) 269. 
4\Jti, 771, 772, 855, (note 17) 899, 1024, Claims of a lien upon pay of' deserters, etc., 
10"9-1046. (note 13 k) 3~6, (note 24 a) 347, (note 

Authority of United States courts, (note 1) 15 a) 71:3. 

77!, 9U8-9U, 1042. 
 Deposits made by soldiers, 3.51. 


Cession of 8tate juri-;ilict.ion over lighthouse 
 Dues of, exempt from forfeitures by sentence, 
re.-;erv.1tions, J94, 395. · (note 13 k) 326, 351. 


Cession of Sta.re. jurisJ;ction over military 
 Rations to, 269. 

sitl'B, 38;i, 771, 77'1.. 
 Retained pay not subject to claims of, (note 13 

Discharge of enlisted men by State courts, k)326. 
Transportation of soldiers' children, (note 13 

1046 
(noto 3) 490, (note '5) 496, 1024, 1029-

k) 3~6. 

32 
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LAWS OF \VAR, THE: 
Armed parti:-an:i, 1221. 

u vrowler~, 12i2, 1224. 

Armist:ce, 1i75-1~83, 1:285-1287. 

A~sassination, l:t.~8. 


Betwet·n hostile armies, 1180. 

llilletmg troops, 1177. 

BombartlmPnt of place.'i containing non~com-

batnuts, 1 Vi9. 
llooty on the battle-field, 1212. 
Capitulations, l:W9, 1284. 
CartPJs for exchange of prisoners, 1243, 1245

li»O. 
Charitable in-.:titutions, 1174. 
ChurchPs a11d oth<'r religions institutions, 

1174, 1177. 

Cid! magistrates, 1166, 117U, llbl, 12i4. 


" war, li<JO-l:W7. 
Colors of the ent>my, 120.1. 
Cummnnicating with the enemy, 1226, 1230, 

I;:l8-1:140. 
Consular agent-i, 1148, 114-9, 1227. 
Conttiimtions levied on the country, 1177, 

l:Wtj, 
Deceptions practiced upon the enemy, 1203

uo:;, 1u1. 
neclamtion of war, (note 18) 1160. 
Desf'rter~, 1188, (note 2 h) 1:2G8. 
Diplomatic Hg'PILt:i of neutrals, 1148, 1149, 1227. 
EUncatiunal institut,on.;i, rte., 1174. 
Kxt:hange of pri::;onerj.I, 1:24>t-12j0, 12j9, 1263. 
}'Ja.g8 of protection, 12.)f>-12:'>8. 

~' of trnce, 1:2:ll-l:l54. 
Forced loans, lli7. 
Fugitives from s1~rvice or labor, 1182, 1183. 
Guerr;llas, lHH, 1192, 12:22, 12:2:4. 
Guides, l~:ia-u:11. 
Hrn~µitals, 1174, 1175, 12.35, 1256. 
Hosti.1ge!i, 1194, 11H.J. 
Instruction~ for the government of armies in 

the field, 1141-l:lU7. 
Insurrection, 1:289-1:W7. 
IJihraries,. oliservatorics, etc., 1174, 1176. 
}farauding,.1:212, 12:24. 
Martial law, 1141-1144, 1146, 1150, 1152, 1153, 

1181. 

:Military commissions. 115:}. 


" juriM1..liction d1·fi.ned, 1153. 

nece.ssity, 1154--1159. 

Municipal law in enemy's co1mtry, IUn. 
Neutrals in enemy's country, 12:27, 12:~8. 
Non-comhatants, 1159, llGl-1166, lli2, 1173, 

1111, 1184, 11no. irn:1. 
Offenses again,t, 1151, 1155, 1156, 1173, 1184, 

ll81i, 1187. 
Paroles, 12G0-12i4. 
Partisan~, 12:!1-li24. 
Pillage, 1184. 
Poison, 1210. 
PrisonerR of war, 1t8!l-1208, 12!1-1220, 1224

12~0, 127:1, 1286. 
Private property, t162, 1178, 1181, 1212. 
Protection of inha.httants,. etc., 1I77, l:l96. 
Pnhlic property, llTI-11>6, 1185, 1284. 
Quarter, 1192, 1197, l:!OO-li06. 
Ransom of prisoners, 1214. 
Relwls, 1:!92-1294. 
Rebels, war-, 12:!.5, 1242-1244. 
Ret«liation, 11G7-Il70, ll88, 11U8, 1199, 1288. 
Robbery. 1184, 1222. 
Sacking, 1184. 
Safe-conducts, 1226, 1227. 
Scientific e•tabli,hments, 1174, 1176. 
Scouts, 1:22't 
Slavery, 1172, 1182, 1183. 
Spies, 122:!, 12i8, li39, 1242-1244, 1%4. 
Starving the enemv, 1157. 1158, 1196. 
StatutOl'.V rPcognition of th1·se laws, 640, 666. 
Taxation of the enemy, 1177. 
TradP. and intf'rcourse, 1226. 
Tre!l.SOn, 1236, 1297. 

LAWS OF WAR, TTlF.-(r,rmtinued'): 

TrncN'I, 1:251, 1275-128:!, liX.5-1287. 

Uniform of the enemy, 120J-l:.W5. 

ViolPrn·e, 1184. 

\Var dt-tined, 1160. 

\V·ar-rel.Jels, 1225, 1242--1244. 

War-traitors. i;.,0-1~32, li35, 1242-1244. 


IJEA YE OF A B."E'S"CE: 

Construction of statutes in reference to, (note 
27) ~156. 

Fornge to officers on, (note 21 d) 244. 
Gmduattd cadi•ts taking, (note 27 b) 358. 
Mih·age to officers returning from, (note 12 d, 

e) 32-1. 
Officers nlisPnt from nppropriate dnty, with or 

without ~eavP, six monthsi :151i. 
Officers ab~wnt on leave more than thirty days 

in one ,vear, :157. 
Officers ah~ent on leave not exceeding thirty 

clays in OllC yl'ar, a5S. 
ParolN1 prisont'rs on kave, (note 27 a) 357. 
l)ermission to delay joining doPS not restore 

statu; of frtll pay, (note 27 h) :J58. 
Professors n.t l\lilit;1ry Aca11<>my suffer uo <le

ducti1Jn of pay, lf.H, 1:~07. 
LnmTESA:ST-COLONEI..S: 

J>ay, :J:21. 
Rank with commanders, 515. 

Ln:l"TF.s AXT-Gr.SERA L: 
Appoi11t1•t.1 from t]u.. major-gPnC'rals: In7. 
Elltitll'd to two aides, and one fWCl'Ptary, with 

rank of Jieutenaut-colonel, ll.i8, 
Pay, 321. 
Hanks with the vicP-admiraJ, 515. 
Yacancy occurring in office of, not to be filled, 

rn1, mi. 
LIF.UTF.NASTS1 ADDITIOS.U,: 

Graduates of the Ara<l.emy assigned as, 170. 
Pay,3:!1. 

LrF.rTESANTS, FIRST: 
Pay, 3"1. 

,Rauk with masters, 515. 

Ln;rTESANTS, SECOND: 
PHy, ;{:21. 
Ra.11k with ensignR, 515. 

Ln·:trTEXANTEI, SEcoNn, BY BREVF.T: 
Appoiutrnent uf civilians, (note 13 a) 552. 
Cadets graduated from Military Academy, 143, 

liU. 
Non-commissioned officers, 5:34, 550, .551. 

LIGHT ARTIT.LF.RY: 
Additional officers A.nd non..commissioned offi· 

eers to hatteries, 458. 
Artiftc1>rs as.signed from ordnance dC'partment, 

406. 
Authority to mount batteries, (note 12) 457. 
Designation of mounted companies as light 

batterie:"I, (note 12 b) 458. 
Mounte1l pay, (note 12 c) 408. 
Vacancies in light bath·ries, (note 12 e) 458. 

LronTHonni: BOARD. See also "·Lighthouses": 
Appointer! l•y the Pr,.sident, 386
Duties of the, 38!h189. 

LTGHTHOUSE8 '! 
Cesr;ions of State jmisrliction, 394, 395. 

f1-0nstn1ct ion 1tnd' rPpair of, :189. 

Di.~continnanC"e of lig;ht<:i, etc., (note 15 a) 386. 

Di ... tricts e-stah1 i~hPd, 3ST. 

Duties of tho lighthouse board, (note 14) 386, 


388, :1~9. 
Engineer officers in~pectoJ"!'l of distrirtq, 38~. 

" " to superintend construction 
aud repair of, 390. 


Estimates, plans, etc., :18:1, :193. 

Extra c-ompPnsation, 387, :mi. 

Inspection of diotricts, 387. 
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LrnBTHOUSFs-(rnnt1'nurd): 
Laws cited, (note 14) 386. 
Life*saving rstations, J:i23. 
J,ight-sldp<, (note 14 d, r) ~86. 
Mileage to inspPrtors, 387. 
Organiiation of lighthouse board, 386. 
&servationA fur, (notes 14 d ttnd 15 a) 386, 

:3H'1, 3!J5. 
Sale of re..ervations or sitPs, (note 18) rm4. 
Superinfonclence of collet:tors of customs, (note 

15) :186. 
Superintendence of enginPcr officPrs, S90. 

" " secretary of the trea:mry, 
386. 


Snrvpys, :192, ~93. 

Telegrnph stations at, 1323. 


LIMBS. See "A rli.ficial Limln;'' and "I'ensfons." 
LIMITATIO~ OF ARRESTS! 

Enlh;tetl men, GIJ8. 
Officnrs, 6!J6, Ui.18, GVO. 

Lnt1TAT1oxs, THE STATUTE OF: 
Ac.:couuts, (note 3) t.7. 
}'rand:-;, (note 48 a) 79. 
Jurii;t!ktiun of courtis-mn.rtial, 6~0. 

LINE OF THE ARMY! 
Command, 51U. 
Rank in line and staff, 5~2. 

Staff and line, (note i; 5:.$;:l, 

'l'rarn;fers to the titaff, 5JO, 532. 


LI~E OF DUTY: 
Battle• defined Ly the court of claims, (note 77) 

ll:l. 
Pensions 	for disabilities incurred in the, 575

681, 584. 
LrNF.AL IlAXK: 

Officers to wear 11 niform of, Ptc., 551. 
Uelative rank with naval utnccrs, 515. 

LITTERS, IlunsB AXD Mu1.E: 
8uh~titutet1 for amlmlu.nces, 299. 

LOCAL IL\NK: 
};tl"ect of, (note 1b)510. 

l\f. 
1tIAGAZINF.S. SPE~ also" Ar.~enals and Armories": 

1'staL!ishm,.nt of, 4l:J, 4:!1, (note 2 u) 773. 
Return!'! of 1iroperty from keepers of, 4i0. 

MAJOR-GE:S:ERAI.s: 
Aitlt>io;-<le-e.arnp to, 191, 199, 200, 202. 
KumhPr uf, l1miteJ. to thl'ce, 193. 
Of militia, 783. 
J>ay of, :1~1. 
Rank with rear-a.rlmirals, 515. 
To commantl divit:lions, 5:.:::5. 

MAJORS: 
Effects of deceased officers, 571. 
})ay, a:a. 

Rank with lientenant-commanders, 515. 


MA:SSLArGHTER: 

Jurisdiction of military courts over the crime 
of, 6:ll. 

MARAUDING: 
Almses and dhmrders redressed hycommanding 

officer, 6U:J, 914. 
Crimes punhdml>le l•y rni1itary courts in time 

. of war, ti'.H, 666, 667, 7:JO, lii2, 12~4. 
G~1e>rrillas, fi{j6, 61.i7, 1191, 119~, 1ii2, 1:2:24. 
P11lagi11g and plundering, 7:m, 1184. 
"\Vaste or spoil of property, cm:3, 914. 

MARfNE CORPS: 
AB80ciated with the army on courts--martial, 

6-17. 
Vahle to duty on •hore, 954. 

Mixed commands, 510. 

Orders communicated to, (not~ 22) 954. 


M.>RINF. C'oRPB-{cnnfimml): 
Relative rank br·twel'n army and marinP, 

officers, 510, 517. 
SPrvice in the, counted for re-enlbtment pay, 

(note 15 u) '.l'.!9. 
Suhject malpr certain conditions to Articles of 

"'ar, 95.5. 
Supplii·s i.;~ue<l to the, 9[,G, 957. 
Trausfrrs from the army to the, (note 22 a) 

9:;4, 

MARSHAI.s, FNrTED STATES: 
Census, ti8:l. 
Civil rigl1t..:, 892. 
Intrn~iun upon public lands, (note 4) 775. 
l\Llitia fine8, l:H0-8J:t 
Xeutrality laws, 87U. 
Power• nf, ~l:l, (note 11) 88:l, 802, (note 17) 

8U9, 9fJO. 

~IARTIAL I~Aw: 
JlpfinPd, lJ.1:1, 1144. 

Duration ot. 1141, 1142. 

EftPct of, 114'.!, 1141), llW, llRl. 

Enforce<l by military tril>unals, 11521 1153. 

Proch1mation of, 1141. 

Respons,lJility of utticcrs executing, (note 28 d) 


Ul4. 
:MASTER OF THE SWORD: 

At the )lilitary Academy, 156. 
MASTER-ARMOR.ERB: 

Civilian~ at national nrmorieR, 424. 
Enlisted men of ordnance department, 404. 

!lASTEH-,VAGO:SERB. See also" JVliyon-JIIu.slers": 
Appointment and pay of, 2:24. 

]'!ASTER-".,.onn'lrns: 
Of ordnance tletngnated as sergeants, 404. 
Pay of, ~h!6. 

MATRONS, HOSPITAL: 
Pay and rations of, 2G9, 290. 

M.'+.YJIEM: 
Juris,liction of military courts in time of war, 

6Jl. 
:MEnALS OF Ho:s-on: 

llluy be awurdcu to officers and enlieteu men, 
5.5:l. 


Pass free in tl1e mails, 963. 


:MEDICAL DEPART~E~T, THE. See nlso ".Aml>u
lanc~ l'orpt:, Hospital ~te1l'anls, lln.-:pifals, 
]ffnlical bireclor.11, 11/n-/ical In:qu•clnr.-., 
Jl[f'llical Purt·eyors, and the Suryetm-Ot:n.
eral": 

Accomrnorlationfi for f.lick and wounded, 288. 

Ambulance corp!-!, 1.96--:307. 

AppointuH·nt of. a."'sistant surgeon· general, 


(note 4 a) 2oJ. 
" " assiMta.nt surgeons, 2sa, 538. 

chief medical pun•eyort. 
(note 4 b) 2t!:J. 

surgeon~genpral, 5:36, 
Assistant surgeon8, rank ant.l pay of, 281, 282. 
l:onds given Ly pul'veyors aml storekt:eiwrs, 

Comm~~·/~~· the line or other staff depart· 
ment, 2~4. 

Contract surgeons. (note 1 c) 281. 
Co11valPscents returned to duty, 286. 
Cooking of the army supervised by medical 

otticers, :L92. 
Discharge of enlisted men by medkal inspec

tors, 285, 4:!86. . 
Duties nf th" surge<m-general, (note la) 281, 

288, 291, 3Ut!, 588, 589, 601, 977-979, l'.!06. 
Examination prior to appointmeut or promo-

ti ..n. 28'.l. 
Extra-duty pay to hospital attendant•, (note 

10 d) 289. 
Extra-dnty pay to hospital •tewards,(noto 11 h) 

295. 
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llEDICAI. DEPART'!llEST, TITE-(cm1tinu"d): 
}'t>Dtall~ nnrl't~s in ge11eral hosp.ta.l:-1, 289. 
lfrced111i>n 1

R hospit,d tran~fcrred to direction of 
the ~urg<'on-geneml, :ms. 


Hospital att1•udant:s, (note 10 d) 289. 

" 	 cooks and nurses, :.!G9, 289. 


diet "91 

mat:·l~11s: 269, 2no. 

stewards, 294, 295. 


lnf-lpcetion of hospitals, ~H6. 

fasnf's upon special reqt1i"'.lition, 288. 

Medical din·cto:rs, 2t:l7, Z96. 


" 	 insiwctor-general, 285, 286. 
inspector.-;, :285, 286. 
purveyors, :38, 281, 288, 130G. 
mnsemn, ;,W:t 

Organization, 2til-2~4. 


Pro11101 iun of nwdiral officers, 28~ 5:18-540.
1 
Jlurch:ise of nw<lical supplie~, 288, l::J06. 
Ra.uk of offieers establi:shl'd upon b<UJis of pay, 

etc., :284. 
Storc>kN1 p('r8, aR, 281, 5'21. 
'l'ra.w•portation of supplif>s, (note 7) 5, 288. 
Vacancy iu office of surgeon-general, 9-12. 

MEnICAL DrnF.cTons: 
Assignetl to armii•s in the field, etc., 287. 
Control overamlmlauce C01'}l8, :!H6, 300, 301, ~07. 
Tr-ausportaliun of tl1use entitled to artific;ia.l 

lim\J•, (note 8) 586. 

}f:P.DICAL INSPECTOR-GENERAL: 
Oilice discoutiuued, (nute 6) 285. 

)IEPICAI. l.SSPECTOns: 
])ischargt~ of enli:-;teil men by, 285, 286. 
Inspection of hospitals, ~86. 
Otlicers appointed to act M, (note 6) 285. 

:MEDICAL PURVEYORS! 
Boutis given by1 38, 281. 
Designat.on of one as the chief medical pur- I 

veyur, (note 4 /,) :183, 1J06. 

Duties of tl1P, 288, 1:106. 

Numlwr and rank of, 281. 

To act as surgeons, 2~1. 


)b:DJC_\L STOREKEEPERS: 
Bond>J g:vPn liy, 38. 
Numb1·r not to exc(•ed five, 281.· 
Rank as captaius of cavalry, 5:n. 

}IRSSENGF.RS: 
:NurnbPr and pay of, in bureaus Of war depart.. 

ml·nt, 19. 

lhLEAGF. TO Orn<'F.RS: 
Acting nssistaut surgeons, (note 12 h) 324. 
Co11str11ct on of statutt>s, (note 12) 324. 
Details nt colkgt>s and universities, (note 12 i) 

324. 

Details on civil works, (note 12 !) 324. 


" " n~cruiting ePrvice, (tJote 12p) 324. 
DistanC('S, (note 12 c) 324. 
Lighthouse duty, 387. 
Returning from leave of absence, (note 12 d, e) 

324. 
Transfers of officers at thf'ir own request, 325. 
'franspurtation in kind for part of journt>y, 

(note 12 k) 324. 
Travf'ling allowancf's upon discharge,.344,345. 

" under orders, 324. 
" '' with troops or sup-

plies, (note 12 a) 3:'4. 

Witnesses before civil courts, (note 12f) 324, 


s:i9. :in. 
Witne~•;;_ \Jefore military courts, (note 16 c) 

:MrLTT.\RY ACADE~Y, TRE. See also "Cadets": 
Esta\Jlishe<I at West Point, 141. 
Citizens residinp: on or visiting reservation, 

(note 1a)141. 

Corps of cadets a portion of the army, 450. 


!llrLITARY ACADEMY, TllE-(continued): 
Instntction, 14:.!, 171. 
LiUra.ry to Ue. furnished with public documents, 

(note 1) Hl. 
Professors members of t11P armv. 450. 
Stu,lieR not to he pu~ned on Stiriua.~·, 171. 
Supervision of the, tran8forrcd to war depart

ment, Hi::>. 
The Board of Vi'Rilor.~: 

Appointed by the PreRident, 150. 
Additional mem.ber~ from Senate and House 

of Representatives, lt38. 
The Supert'nte.ndent: 

Detailf'd from any arm ofsPrvice, 157, lf':t.~. 

Has local rank, etc., of colonel, 157. 

Not rPqnired to give bond>5, (note 15) 165. 

Regarded ns commandant of the post, (note 


1:1) 157. 
The Commandant of Carfrt.•: 

Duties of, (note :i a) H2, 147, 137. 

Has local rank, etc., of lieutenant-colonel, 


157. 
Thi? Ar~arlemic Sta.ff: 

As such have no command separate from the 
Academy, 141. 

The professor of chemistry, mineralogy, and 
geology, 145. 

The assista.11t profe.;;;sor, 14..1. 
The pruft•s,.;or of drawi11g, 141, 145. 
'l'he assistant profe~sor, 15:3. 
The prof<'ssor of engineering in all its 

branches, 141. 
The assbtant profPssor, 141. 
The professor of French, 141, 151. 
The aBsistant professor, 15:t 
The profetisor of geography, history, and 

ethics (the <"hnplain l, 144. 
The assistant profo1:1:-;or of ethi{'B, 148. 
The professor of mathematics~ 141. 
The assistant professor, 141. 
The professor of philosophy, natural and ex

perime11tiLI, 141. 
The assir;tant profpssor, 141. 
The professor of 8pauish, 155. 
The assistant professor, 1G7. 
Cadets may be as~igncll as assistant profes· 

BOl'A1 141, 145. 
Pay of the tts<i•tant professors, 141, 145, 148, 

15~, 167, 3~1. 
Pay of the instructor.-: in tactics and practical 

enginePring, 147, 157. 
Pay of the instructor.-1 in ordnance and sci

ence of gunnery, 1:107. 
Pay of the pruft>ssor."'l, lfilJ, :i21, l'.107. 
The professors held to lie corumi1:1Hioned offi· 

cers, (note lBJ 169, 4f>O. 
The proft-•ssors on flame footing as to retire· 

ment as othr.r officers, Hi!)~ 1:107. 
The professors to have leave of absenr.e 

during encampment without loss of pay, 
mi. 

The llfilitary Sta.ff: 
Adjutant paid"" a regimental adjutant, 152, 

a;i. 
Medical staff, (note 1) 141. 
Quartermaster paid as a mounted officer, 

(note l) 141, :l21, '.i23. 

TreOBurer, (note 1) 141. 


The Band: 
To consist of twenty-four musicians, 172, 173. 
Pa~· of the rnu~ician8, (note 18) 17:l. 
?tlusicians attached to cadet companies, 142. 

Th11 Sword-JIIastP.r: 
Compensation, 15G. 

)IILIT ..-\RY AGENTS: 
Abolished, (note 3) 924. 

l\IIJ.IT.4.RY AUTHORITY. See Also uLaws of lVar'': 
Derivation of, (note l) 625, (note 25) 666, 1153, 
Jnris<liction of military court~. 6~.5-6:n, 1153. 
Subordination to civil authority, 913, 914. 
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MILIT.\RY Co~nnsc::rnNs: 
Authorized by the laws ofwnr, 11!l~. 
RPcngnized l~y statute law, 6:n, 606, 753, l~O!J. 
Review pf proCf'edin g-s hy civil courts, (note 2~) 

908, (note 27) 912. 
.:MILITARY fXSTRUCTION: 

At certain la ml-grant colleges, (note 4 c) 929. 
Detail of officers to colh•ge.s and unive:n;ities, 

481, 910. 
Officers detailed to collep;C's, etc., dc>nied mile

agr, fnPl, and quarters, (note 4 r.) 9:.ZO. 
Retired otticPrs detailed as professors in col

kgt--s, 481. 

Mn.ITARY Pm~o~, THF.: 
Act w estaLlish, l:JW-1320. 
Chaplain, l:nz. 
Clerk, l:Jl2. 
Commandant, i:n·2, 1314. 
Cornmis:-;ioners, l:no. 
Corre.... pondPnce with convicts, 1315. 
Discipline of conYicts, 1:.no, l:Jll, 1314, 1316, 

1:\20. 

Employnwnt of prisoners, Ul4. 

Escape of prisom·r~, t:ns, 1:n!J. 

Estal•lished at Rock Islttnd, l:l09. 


h under dir(•ction of the secretary of 
war, 1310-1314. 

Gnn.rds, f'tc., 1:ni. 
Hours of IHLor, t:n4. 
Jni;:ppctinns. l:Hl, t::H::J. 
Offend1•rs may Le sentenced to confinement 

and labor in, 1:309. 
Officers of, l:ll 2, 1:117. 
P8.rdon or mitigation of i:ientencei, 1314. 
Puni:-:hml:'nt of convict~, l:n4, l:t20. 
Regulatious for gov.Pr11me11t of, l:no. 
Sale uf articll's nrn11ufiwt11red by convicts, 1314. 
Solitary confinPment, l:n4. 
Sub}•ction to Rules and Articles of "par, 1320. 
TurnkPys, 131:2.. 

MILITARY RESERVATIONS. See also "National 
Cemeteries": . 

Conveyance of title to Unih'd StatPs, 772. 
Excln-.h'e jnris<lktion OVC'r, 771, 77J. 
Intl'nsion upon, (note 4; 775. 
hlands re~wrved in Alaska, 776. 
Purchase of land for Unit<'d Stltes, 770. 
Reservation of pul1lic lands for niilitary pur

po.-es, (note 2) 772. 
Right of way through, (note 2 h) 772. 
Sale of military sitt>s, 774. 
State jurisdiction, 771, (note 2 ef) 272. 
Timber on pul•lic lands, 775. 
Titles reported upon by attorney-general, 773. 
Wl'st Point, (note 1 a) 141. 

Jifn.JTARY STOREKEEPERS: 
l\ledical dcpartnwut, as, 281. 
Ordnance dppart111Pnt, 401, 521. 
Quartermaster's department, 221, 521. 
Rank •nd pay of all, 521. 

Mu,ITARY STORES. S€"e nl~o "Public Property": 
Eml>e1zleme11t of, 51, 78. 
Damages to, 51, 54. 
Returns of property, (note 19) 54. 
Sale of, 56, 57, 59, UL 

MILITIA, TH F.. SPA also " The Constitution of the 
United States": 

Artillery company to each division, 786. 

Da~talion organization, 78:i, 7$6. 

Brigade organization, dPsignation, etc., 783. 


" in~pectors to act as hriga<lP-m~jors, 783. 
" quartermastm'R, 784, 7~lO, 822. 

CnYalry troop to each rlivision, 786. 
Colors, battalion and rt•gimental, 787. 
Company organization, 7S:t 
Disc.plinf\ and fielrl e.xercise, '792, '794. 
Division organization, designation, etc., 783. 

" inspector, 784. 

" quartermn.st~r, 784. 


Mn.ITH, TRx-(r,rmf1'nunf): 
}~nrollment, 780; 781, 795, 805. 
}:xemptions, 782, 805. 
GrenadiPr company to each b::ittalion, 786. 
Ind1•pemlent companies, 7!U, 79:i. 
IA~ht infantry Ctlmpany to each Lat talion, 786. 
Musician~, 7i:S:3, 787. . 
Uegimenta.l organizRtion, designation, and 

precf'dence, 78:~, 785. 

RiflC'men tn each battalion, 786. 

Tactics, 792. 794. 

Troop Qfhorse to each di\"h3ion, 786. 

The Gtmeral Staff: 

Adjutant-general in each StatP, 788. 
Adjntant-general'S dutic>s, 78:~, 788, 789. 
Aide,,.·de-camp to brigadier-genera.ls, 783, 

784. 
Aides-de-camp to major-generals, 783. 
UriJrndier-generals, 7s:t 

· Commis..;aries of ~nlJsistenre, 822. 
In~pectors to each brigade, with rank of 

ruajor, 783. " 
Inspectors to ea.ch divi"ion, with rank of lieu

tenant-colonel, 784. 
Inspector's duties, 783, 792. 
1\Jajnr·gPnf'rnlR, 78:l. 
l\ledical officrrs, 82:t. 
PaymastPr8, :-n 1. 
Q.uitrtermat-1tm·-gpnernl in f'arh St;\te, 790. 
Quartermasters, Kdditinnal, R2~. 
I " to each brigade, 7~4, 790. 

" divusion. 784. 
Arms and equipments: 

Annual ttpprnprin.tions ma.de by Congress, 
796, 7Uti, 79B. 

Annual approp1iations distributf'd, 797, 800. 
Commh•sioned officers to arm themselves, 

780, 786. 
Enrolled citizf'ns to nrm and equip them· 

selves, 780, 781, 786. 
Equipments to be those of the infantry of 

the army, 817. 
Returns of arms, etc., to secretary of war, 

789. 792. 

ReturnS to State authoritirs, 788, 792. 


In the sert·icP- nf the Fniffd t-itutes: 
Called out iri cases ofinYnl'lion, insurrection, 

or rehell ion, 801\ 802, FO:l, ~04. 
Called out ro as-ist United States commis

sioners, (note 1:3) 886, 8fl:2. 
Called out to enforce civil rights, 89G. 

" " " extraclitiou trcatiesand 
]a.wl'I, 898. 

neutrality laws, 8j81 

879. 
revenue lawR, 8H5. 

Collection of fines, etc.. 810, 811, SU, 81:1, SH. 
Commission('rs of the lTnitcd Stat(•s may call 

out militia, 880, 8f12. 
Continuance in SPrvire, 805, 816. 
Courts-martial, 627, 809. 
Enlisting in reirnlar service, 491. 
Equipped"" the infantry of' the army, 817, 
J.:xpenses incurred in murchiug to rende1.

vous, 815. \ 
Failure to ohPy ordf're of the Pr1•sldent, 808. 
}"inf>:B, etc., 810, 811, 812, 81:~, 814. 
Officprs to rank next aft('r those of like 

Jrrade in rrgular or voluuteer service, 
511, 520. 

Organization to conform to that of :volun
. teer forcf's, 806. 

Precedence of militia officers, between them
selves, i91. 

Precedence of regular fmd volunteer officers 
over militia, &11, 5:!0. 

ProrlHmation to be made prior to calling 
ont the militia., 90\ 904. 

Ila.nk und command, 510, 511, 520, 791. 
Subjflct.ion to Rnles and Articles of Wa.r, 

625, 627, 684, 804, 822. 
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MILITI..\., THE-(ronfl"nued): 
Pa.v ourl allowances in r;nited States service: 

Ueg-inn:ng- ofRf'rYirP, 816. 
Commutation for forage and sub~istence, 

819, 8il. 
Entitled to benefit of the pension lnwl!, 575. 
Half-pay to widows; and orplrnns, 820. 
Payma:-:ters, or additional paymasters, to 

make paynwnts, an, 3~0. 
RatPs (•f pay baroe as those in the army, 804:, 

817. 
Terrn (1f servicP., 816. 
'l'ravrli11g to rendezvous. a11d ho'me from 

place of di8charg(>;, 819, 8~1. 


Use and risk of horses, 804, 818. 


:!tlINERS SAPPERS AND. See ''Engineer Battalion." 
' 

MURDF.R: • 
Jurisdiction over crime of, l•y military courta, 

6:11, 666, 667. 

MuREUM, l\IEDICAL: 
};stablishment of the, 293. 

)Ius1c1ANR, BAND: 
At the lllilitary Academy, 172, 173. 

MUSICIA'S'F!, CHIEF: 
Of artillery, cu.valry, and infantry, 3::!8. 

l\Iusrc1ANS1 CoMP_.\~'Y: 
Artillery batteries, 4.o8. 
CatlPt companies at Military Academy, 142. 
Cavalry, 4£14. 
Engineers, :~72. 
Infantry, 462. 
~cl~~ 

MrNons: l\11rsrctANS, PRINCIP.\L: 
Discharge o_f, hy the r~urts, (note 2) 490, (note I Artillery, 32fi, 459. 

5) 496, 1001-Hliti. 
Dischari::e of. hy the secretary of war, (note 5 b) 

4Hfl, 500. 
Dischargt>d to forfeit pay etc. 499 (note 7)

5UO ' ' ' ' 
Enlistme~t of, 490, 500, 501, 505, 506. 

Oath of enlistment conclusive as to Hge 406. 


' 
MISRF.HAVIOR BF.FORE THE E:N'EMY: 

Penalty for, 7JO. 

1\hRCONDLTCT IN TIME OF 'VAR: 
Almnduning post, 7:m. 
Casting away arm8, etc., 730, 
Chang-ing parole or watchword, 731. 
Correspondence with the enemy, 734. 
CowardicP., 661, 7:m. 
Disclosing parolP or watchword, 731. 
False alarms, 729. 
Forci11g ~afeguartls, 732. 
Intelli~ence to enPmy, 734. 
Jurisdiction of military courts extended in 

time of war, wn. 

]lishehavior before the enemy, 730. 

Pillage, 7:io. 

Quittrng colors, 730. 


l\'loNEYS:, Prnuc. See a1~o "Arrounts," "DPlin

g:;~~~·m~~j~,?;s," and "F1·auds and E1n
Account• of, adjusted in treasury, 25-27, 41, 

50. 

Advances of, ~9. 

Attad1mrnt of, (note 50) 80. 

Jfonds for dishnr1-1ement of, 36-.18. 

})(•po~its 49, 77, 80.
1 
Embezzlement of, 73, 78. 

MouNTED BATTERIES: 
Desii:naterl as lip:ht batteries, (note 12 b) 458. 
Orgatlization, 4UG, 4!"18, 
P•y of, (note 12 c) 458. 

l\!OUNTF.'fl TNF., N'J'RY: 
Authority of the PrPsident to mount infantry, 

(note 17 a) 4Gl. 
Officers to have forage and horses, (note 21 b) 

2H. 
!!OUNTF.D OFFICERS: 

Aiues-<le-camp, (11ote 11) 322. 
Forage, 244-2!7. 
Pay, 3~1-3~3. 

MOUNTF.D p AY: 
AidPs-de-camp entitlerl to, (note 11) 322. 
Assignment to mounted duty, 322, 323. 
IHsmo11nted cavalry, (note 1 b) 451. 
Light artillery, (11ote 12 c) 458. 
No dh;ti1iction between pay of tmlisted men of 

artillery, CaYalry, aud infa.ntry, 320. 
MOUNTED RIFLES: 

The reµ:iment of, to he known as the third cav
alry, (note 1) 451. 

Cavalry (chief trumpeters) 39

Infantry 305 462 ' - ' ' 
' - ' ' 

Ml'STER- AND PAY-Ro1,r.s: . . 
Calculations of pay tl"a.nscnbed on retarned r

6 452 

oll, 
• (note 19 a) 7:l5. • 

Number reqmretl, (note 19 a) 7~o. 
Payment of troop• for stated perwds, 335, (note 

19) 7J.5. 
Signed by all enlisted men present, (note 26 a) 

351. 
MUSTERS: 

Absentees reported, 785. 
Accf'pting prP~ents, etc., 738. 
False certificates, 7:-rn. 

" musters, 7;{7, 7:m. 
Pay-rolls, (note 19 a) 735. 
Returns of troops, 748. 
Stated, prn:-:crilied by army regulations, (note 

19) 7J5. 
:MUTINY: 

Beginning, exciting, causing, or joining in, 
740. 

Compelling surrender of United States troovs, 
74~. 

Di~obedience of orders, 74~, 747. 
:Failure to give information of, 741. 
Quelling fray~ and disordcrA, 747. 
Striking superior officers, 743, 747. 
Suppression of, 741. 

N. 
NA1trE8 OF CONTRACTORS: 

'.l'o l!e marked on supplies furnished by them, 
105. 

NATIONAL BANKS: 
l\Iay be designated as public depositories, 49. 

N_.\.T!ONAL CE)lf.TF.RlES: 
Antit>tam c<'metery, 6:20. 
Authuriq 9vcr, ofqunrtermaster·general, (note 

1'/ a) 61~. 
DesP.cration of soldh•rs1 grnvrs, 614. 
Discharged sohlirrs and sailors lmried in, 623. 
Exrlmiive jurisdiction over, 617-619. 
Gettysburg crm('tery, 6:.W. 
Grav('s to be marked, 612. 
InHpection of, Gl:l. 
J,ist of, (note 22 b) 622. 
Pre8ervation of ROldiers' graves, 611, 613. 
Porters' lodges, 61:-t 
Pnrcha~e~ of cemetPry flrounds, 610, 615-617. 
HupPrintcudents, 621, 622. 
Trespass upon, 614. 

NATIONAJ, FLAG, TUE: 
}~stablii"(hed and df':o:crihPd, 940, !)41. 
Not to be dipped, (note 9) 940. 

NAVAL REQUISITIONS: 
In certain cnses to be filled from army sup

plies, 956, 957. 
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NAVY. See also" Jl[an.'ru Cnrp.r.:": 
Rank, n~la.tive, of army and navy officers, 515, 

516. 

RN]nisitions for supplies, etc., 956, 957. 

Sal ut1·s, 940. 


NEGLECT oF DrTY: 
Captured property to be cared for, 55. 
Damages to puLlic property resulting from, 

fil-54. 
Re!=!ponsibility for propeTty. 54. 
fo'nrrt•n<l.er c1f crimiua.ls to civil authority, 913. 
To the prejudice of good or<l.er and military 

discipline, 683. 
NErTRAJ.ITY LA ws: 

Army employed to PnfuTce the, 878, 879. 
Bon<l.s iriven by owner:t1, etc., of vessels, 880, 

881. 
CRptnred property, (note 6) 874, 877. 
Collecto~ of customs to detain vessels vio

lating the, 881. 
Enlisting troops fur foreign service, 873, 876, 

878. 
•Tlirisrlictinn of <listrict COlnts, 877. 

l\Iilitary expeditions, 876. 

8t•izuros of property by military officers, (note 


6) 874. 

Vessels or war, 874, 875, 878, 881. 


NEWSPAPERS: 
Admitted to military prison, 1'.31.5. 
AdvertisrmPnt~ i~, 98, 106, 9H-9~3. 
Army nnd Navy Journal to pul>lish certain 

laws, 923. 
Contracts proposed and solicited published 

weekly, 9:H. 
Designated by SPcrPtary of wnr and clerk of 

the House of Representatives, (note 1) 
9:!1, (note 2) 9:i:l. 

Regulation'! governing publications in the, 
(note 2) 92:J. 

Nor,LE PRosr:Qut, A: 
M.ay be entered at any sfage of a criminal pro

ceeding, (note ~1 b) 652. 
Effect of, (note 6) 628. 

NoN~CoMMrssIONEn OFFICERS: 
AppealinfZ: from s11perior officers, 69fi. 
Derails of, as ho,p,tal attendants, (note 9) 288, 

(note 13 h) 326. 

Promotion of, 534. 


NURSES, 	IIORPITAL: 
Enlisted nrnn employed as, (note 13 h) 326. 
Female, (note 10) ~89. 

0. 
OATHS. SeA also "A (Ii.davits" and "Perjm·y": 

Age of recruits, 4H6. 
Cadets to take oath of allegiance, 158. 
{']aimants bf'fore court of clilim•, (note 80) 122. 
Clerks in ''ntr dt·partment and its l>ureaus, 3, 

14, 64~. 
Contratts, hitl~, Ptc., verifiPd undc>r onth 1 102. 
DC'positions of ahiiPnt witne3ses, 649, 650. 
Employees in war ch~partment, 3. 
Enlistments, 495, 496, 682. 
Evidence to he given under oath or affirms.· 

tion, 648. 

Judge-advocate of courts-martial, 640, 644. 


" " of courts of inquiry, 671. 

Members of courts-martial, 640, fi44. 


" of courts of inquiry. 671. 

" of retiring boards, 472. 


Officers elected or appointed to any office to 
tnke prescribed oath of office, 542. 

Officers making contraC'ts, 102. 
Quartermaster-gPner:tl an~l assistants, 225, 542. 
Recorders of court•-mnrti:il, 644. 

" ofconrtR of inquiry, 671. 

Reporters to military courts, G42. 


0ATHs-(cnntimud): 
8Pcretary of war, ~, 642. 

"'itnesses before auditors, 3:). 


" u 	 couTts-nrn.rtia1, G48. 
conrt.8 of inquiry, 648. 671. 
officers or agents investiga. 

ting- frauds, Ptc., 82. 
retiring boards, 472. 

OATHS, PROF.>i..N"E: 

Penalty for u•ing, 718, 7 45. 
OnsF.RVF.R SERGEANTS: 
Appoiuhuent~ and pay of, in signal service, 

{note 10) 215. 
OllRTRl'CTIOS OF HARBORS: 

Authority of the President in time of war, 958. 
OFFExsgs. S<>e ah~o " Capital l"l'imes": 

Against Uoth ciYil and military authority, 
(note 6) 628, 914. 

Not capital, and prejudicial to good order and 
mi1it;try di,.cipline, 68:1. 

Surrender of offenders to civil authority, 913. 
Statute of limitations, 630• 

0FFlCE HOURS: 
Eata.ulished for uepartments and their bu

reaus, 959. 
0FFH'ES, CIVIL: 

Officers holding con!=;u]ar or diplomatic offices 
heM to havP resi~ned, OGi. 

Officer~ on active lil'lt holding any, vacate 
their milltary commisdious, 563. 

ORDERS: 
Ci\'il re~ponsilJility for issuance of, (note 3 a) 

181, (note 28 d) 913. 
Civil responsil1ility for ohe-1Uence to, (note 3 a) 

181, (note 6) 874, 1078-1089. 
Disobedience of, 74:3. 
Military operations directPd through the gen

eral of the army, (note 2 a) 1. 

OnnNANCE DRPAR1'1\tE:S-T. SeA also" Arsenals": 
Organization of the, 401-404. 
Appointments in, 402, 5:16, 5:18. 
Armories and ar8enals under direction of, 

(note 11) 414, 421, 425. , 
Artificers assignPd to duty with troops, 406. 
Assistant to chief of ordnauce, 41i. 
Bonda for return to arms, etc., issued to col

lege~, 428. 
Breech-loading cannon, 4'.lO. 

" " system of small-arms, 4:10. 
Cannon-superintendent of the construction 

of, 411. 
Chief of orclnance a. brigadier-gf'nrral, 401. 
Chief of or<lnanre appointf'd by selection from 

the dPpartment, 5:16. 
Chief of ordna.nce, duties of Urn, 405-409, 420

4:12, 427. 
Command, 410. 
Consoli<lation with artillery, (note l a) 401. 
Construction of or1lna.nce and lll'<lnance stores, 

4Uf>, 4tl, 4:>U. 
Contracts antl pnrchast•s un<l.er direction of 

1 SPCretary of war, 405. 
Damage to arms, rte., 4i7. 
Dt>tuils from the line to ordnance dnty, (note 

1 a)40l. 
Dismissal of ordnance offkers failing to pass 

eX!'lmination, 402, 567. 
J)nti~s of the chief of ordnance, 181, 405-409. 
}~nlistments, 4<n. 
Equipment. of troops, 406, 407. 
Examinations prior to appointments or pro

motions, 402. 
FounclriC's for manufacture of cnnnon, 411. 
Functions of ordnance officers, (note 1 b) 401, 

407, 410. 

Inspection anti proving of ordnance, 405. 

Instructors at Military Ac1uleniy, l:l07. 

Is.sues to collegvs and universities, 428. 

http:crimiua.ls
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ORDS ANCE DEP :\RTl\fENT-(crmfinuPd): 
.18Rnes to ~migmnt-i, (note 16) 428. 

" to national a.i;iylums, (note 16) 428. 
to troops, 407. 

1t1aster-nrmorers, 414, 424. 
" -workmen, 404. 

Pay of enlist<-'<i men, 3:W, 404. 
Pa_ymaster at Springfit'M Armory, 401. 
Promotions, 40~, 5;18, 540. 
PurclulSPS ma<lt> undt'r direction of secretary 

of wHr, 405. 
Rations of enlisted men of, (note 5 b) 404. 
ltegulations governin,!! thC", estahli~h<~d under 

direction of ~c>cretary of war, 409. 
Reports requirt>d, 408, 415, 4:20, 4:!7. 
Requisitions, 407, 
ReRponsiliility for arms, etc., 54, 527. 
Saks of dama1!Pd or ummitalile stores. 429. 
Status of ordllance officers, (note 1 aud clause 

b) 401. 
Ston•ke(•pers, 401, 521. 
Supcri11tende11ce of armories and arsenals, 

(note 11) 414, 421, 4:!.5. 
Superinten<lE'nts of the manufacture of can· 

non, 411. 
Supervision of secretary of war, 4C3, 405-409, 

4:!8, 4:29. 
Supplies, 405, 407. 

Onn~A'."\CE Sr.noEANTS, Po~T: 
Appointed Ly the secretary of war, 446. 

}lay ::PH 

St;;t;,s-of, (note 5 a) 40-!. 


OnnNANCE SToREKEF.PJms: , 
'l1hirte<'n-rnnk and pay of, 401, 521. 
Paymaster at 8pri11gfieltl Armory, 401, 521. 

OUTl<'JTS, MILITARY: 
Not to Le sold, Lartered, or exchanged, 59. 

P. 
PARADE: 

Ab-ence from, 691. 
PARDON: 

Coustruction, (note 22 c) 658. 
Discharge of soldiers while in confinen1ent, 

(note 3 b) 56.5, I:l14. 
Effect of~ (note 2i b) 658. 
l'he pardoning power, (note 22) 657, 658, 667. 

PAROLf', THE. See also'' Exchange of Prisoners": 
Bodies of troops paroled en masse, 1268. 
llr<'>tkin~. 1:264, 1270. 
Capitulations, l~G9. 
Civil otticers, 1:l7!. 
Commissioned officpr~, 126G, 1268. 
Definition of, 1:260.1261, UU5, l:L68. 
Discharge of prisoners by civil courts, (note5 c) 

4H6. 
Effect of, 1262, 1270, 1271. 

Enlistt·d men, 1267. 

Extorted by ill usage, etc., 1273. 

Given 011 the hatth~-field, 1:.W8. 

Li!~ts of parolPd prisone: s, 12fi4. 

Military paroles and special paroles of honor, 


(note 2o)) U6!1. 
Non-combatants, 1::!74. 
Rt~cord of, l:L6.~, 1268. 
Release of prisoners upon, optional with cap-

tor, 1:!72, 1273. 

Special paroles of honor, (note 25) 1260. 

Usual form of, 1~70. 


PAROLE, OR 'VATCHWORD: 

Penalty fur changing or disclosing, 7:11. 


PARTISANS: 

Status of, nnder the laws of war, 1221-1224. 


PAY DF.PARTMEXT. See also "Pa.11 of the Anny": 
Additional paymastPrs, :n1, ai 2. 
Apvointment:s, (note 1 a, h) :no, 532, 536, 538. 
Bow.ls giYen by officers of, 36, :n, 318. 

PAY DEPARTMENT-(conlinufd): 
Clerk~, messengers, etc., (note 18) 18. 

" to paymasters, :n:{, ::n4. 
Command, the dght of, 817. 
D11ti1·s of the, 311i, 316. al8, 319, 321, 351. 
Organi1.atiun of the, 310. 
Payments, 316, :nu, az.o, 321, 335. 
Promotions in, (nott" 1c)810, f>40. 
Rank ofofficf'rs of the, :no, :-n7. 
Status3o[0~he, as of the line or staff, (note 1 c) 

PAYMASTER·GENERAL, THE: 
A colon,.l, (note 1 a) 310. 
Appoiutment of, 506. 
Bonds, 36, a7. 
Duties pr-rformed under direction of the Presi· 

dent, :n5. 
Vacancy, tt'mporary, in office of, proyided for, 

9-12. 
PAYMASTERS: 

Additional, 311, 312. 

Appointed from the line or civil life, 532. 

Appointments snspeuded, 5:1s. 

Battalion and regimeutal, discontinued, (note 


4 a) 319. 
Bond•, 36, 39, 318. 
Ch•rks to, nominatrd to secretnry of war, 31:1. 

" " to lie paid salary without rat11111s,al4. 
Deposit books fnrnii:~hed by, to soldiers, 351. 
District, in addition to pa.,Yment of regular 

forceR, to pay other troops, :320. 

Nominated to the Senate, an, 312, :H7. 

Rank and c0mmi.:tnri, ~no, :117. 
To pay all troops, 311, 3In, 320, 321. 

PAYMASTER·GENERALS, ASSISTANT: 
'l'o giye hontls, 318. 
Two, with rank, etc., of colonel, 310. 

PAY?tlASTER·GENERALS, DEPUTY: 
Dnties of the. 316. 
To give l1ond8, :ns. 
'l'wo, with rauk, etc., of lieutenant.colonel, 310. 

PAYMENTS: 
All, to officers made by pay depnrtment, 321. 

Arrears not to exceed two months, 3a5. 

Computation of time, (note 18 Ii) 3:J5. 

Of armies in the field, 316. 

Of militia. and voluntet•r forces, 311, 320. 

Officers pa.id monthly, :~il. 

To those in arrears prohiLited, 336. 


PAY OF THB ARMY. See al~o "DP-dnctirms from 

Pay," u l!'or.feitures,'' and "~oldicrs' De

posits": 


Acting assi:Jtn.nt commis!i!aries of subsistence, 
(note 3) 260, 3:!1. 

assist:mt sur1<eons, (note 1 c) 281. 
signal officers, (note 11) :i2:l. 

A.-J.jutant, liattalion of engineers, ~71. 
" Military Acad<'my, 15~. 

Adjutants, regimental, a:n. 
Advances of pay, :J9, (note 88) 13~. 
Aides-de-camp aro mounted officers, (note 10) 

322. 
to brevet general officers, (note 

6) 321. 
to brigadier-generals, 321, 784. 
to corps conrnln.ude~, 5:l:l. 
to major·genera.ls, 199-202, 321, 

78a. 
to the general, 196, 321. 
to the lieutenant·general, 108, 

321. 
Additional pay for certificates of merit, 331, 552. 

·• " lPngth of service, 3il. 
re~nlistment, :t29-:~:M. 

Adjublnt·gPnera] of the nrmy, 206, a~l. 
Appointments pnid from date of acceptance, . 

(note 5 a) :l21, :J42. 
Armorers, master, 4:24. 
Arrears of pay not to exceed two months, 3:35, 

http:major�genera.ls
http:assi:Jtn.nt
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PAY op THE AR"Y-(continuPd): 
ArrNirto:, pcrtlons in, not to be paid, 72. 
Artificers, company, (note l:l a);)~(). 

" of ordnance assig-ned to light bat-
teries, (note 7) 406. 


Assignment of pay, 34-7. 

Assistaut adjutant-generals, 206, 321. 


" • cun1missary-general of subsistence, 

'>GU ')·J} 


ins}rnc't~;_generala, 209, 321. 

medical purveyors, 281, 321. 

1mymaster-~e1wrals, :no, 3:.n. 

profPSS11r,.; at l\Iilit.ary Academy, 145, 


148, 15:l, un, :l:!l. 

quartermasters, 2:W, 321. 

quartcrmaster-~euerals, 220, 321. 

surgeon-g-PnP.ral, 281, :i:ll. 

su rgt·ons~ 2.•n, ~g2, a:n. 

to ch it·f of ordnance, 412. 


Band at l\Iilitary Academy, 172, 173, (note 

l:l b) :J:W. 


Blacksmiths of ravalry, 326. 

Brevet rank givPs no mcrease of pay, 550. 

Brig-adier-gPnerals, 321. 

Bug-lns,::3:W. 

Cadet<, 159, 166. 

Captnins, Bil. 

CertificatPs uf merit, 331, 552. 

Chaplains, :-L~l. 


Chief musicians, 328. 

" of engineers, :!GS. 

of orduance, 401. 
" principal assistaut to the, 

4U. 

signal officer, 214. 

trumpeters, :1:26. 


Clerks at 8prirq.!,fiPld Armory, 426. 
" to p:1ymasters, 314. 


Clothing allowance, 348-350, 354. 

Colonels, 321. 

Commandant of cadets, 157. 

Commencement of pay, (note 5 a) 3~1. 

Comniis::;aries ofsulJsistnnce, 260, 523. 


" 	 -general of subsistence, assistant, 
2611. 


Commissary-general ofeuhsi.-,tence, 2GO. 

Commntatiou of clothing, ~HS, 354. 


" of ra1 ious, etc., on discharge, 344, 

345, 821. 


Compntntion of ti mo, rulrs for, (nnte 18 b) 3:Ji\. 

Co11fineme11t in hands of the civil authority, I 


(11ote 27 c) :Jf\8. 

Construction of statute• in general (note 18)335. 

Contract Rurgeons, (note 1 c) i81. 

Corporals, a:w. 

Der.en."lf'd ottic(•rR and soldie1"R, fnote 8) .571. 

Deductions from pay, 2ti6, ::S48, ;)50, 356-358, 


5U8, 604, uu:3. , 
Deposit.'i made hJ soldiers, 351-355. 
Deputy payma~ter-ge-nerals, 310, 3:ll. 

" qnarterrnn.'iter-µ:-euerals, 2:W, 321. 

Deserters, (uott:> 15 a) 71:t 

Dischargl'd soldi"n<, (note 13 i) 326, 344, 345, 


(note :J) 565, l:JO~. 

Dismi•sed officers, (note 5 b) 321, (note 6 a) 568. 

Dumtiun of pay. (note 5 a, b) 3:H. 

Emoluments alto1ish('d, 321. 

Engineer soldiP~, 3'.26. 

Enlh1ted men of tlJE• army, 326-.328. 

Estimates for compensation of officers, 85. 

Extra compensation to officer~, mn-:~41. 

Extra-dnty pay to enlisted men, 248, (note 13 


ii) 3;6. 

Extm pay fur certificate of merit, 331. 


" '' re-enlistment, 3:W, :-n2-334. 

Farrier~, 326. 

Final payment•, (note 5 c) 321, 1302. 

Forage allowed in kind only, 247, 321, 804. 

Forfe1tnres 7'' 347 351 356-358 658 713 718 


. 745. ' ... , ' , - ' , . , ' 


Fnel allowed in kind only, 247, 321. 


PAY OF TRE ARMY-(continued): 
General, the, 321. 

Gener1713~~rvice clerks paid monthly, (note 19) 


Grades revived, (note 18 a) 335. 

HorsPs, allowance to militia fur, 804, 818, 821. 

Hospital attendant., (note 13 It) 3"6. 


" matron~, 290. 

" nursf·s, 289, (note 1:3 h) 326. 

" stewards, (note llJ 204, 3i6. 


Indian scout~, 464. 

Inspectors (hrip;nde) of militia, 78:J, 804. 


" (division) of militia, 784, 804. 

-general, 209. 


" u assii;tant, 2nn, 523. 

Jni:;:tructor of ordnancf>, etc., 1:307. 

Judge-advocate-general, 211. 


" " assi~tant, :lll. 
Judg(l-arlvocate~, 211. 
Laundres" 1lues, (note l:J k) 326, (note 24 a) 347. 
Leave of nllsenct>, otticf>rs on, 356-358. 
Litmteuaut-culonels, 321. 

H -genf>rRl 1 a:n. 

Lieutenants, additional, 170. 


" first, 3il. 

St'COlld, 3'.ll. 


" by brevet, 534, 550. 

1\lnjor-generals, 321. 

Majors, 3:;1. 

Matrons, hn~pital, 290. 

1\1 ilPRge, :tL4, :-i'.::fi. 

lllilitia, :;11, :l20, 804, 807. 818-821. 

1\.lontlily pu.ymenb1 to <.11Jicers1321. 

!Ununh·d pay, 3:ll-3ia. 

1\Imsicians, AcadPmy band, 172, 173. 


~' 	 chiet~ 3:L8. 

company, 142, 326. 

principal, B'.l6. 


llluster- and pay-rolls to be sign rd, (note 26 a) 
351. 


Nurses, Pnlisted nwn, (note 13 h) 3::l6. 

" f<'male 289 


Officers not au!hoii~ed by law, 342. 

Orderly sergeants, 3i6. 

Ordnance sergeants of posts, 326. 


" · soldiers, 326. 
Pay, commences and terminatPs, (note 5 a, b) 

3il. 
Paymaster-general, (note 1 a) 310. 
I)ardon, effect of, upon forfeitures, (note 22 b) 

6i>7. 

Plnrality of offices, 3:l7-141. 

J>ostage accounts, (note 25) 963, 1322. 

Principal musician~. 3i6. 

Prisoners of war, 346. 

Profe.%oni at the Military Academy, 161, 169, 


1:\07. 

Promotion, (note 5 a) 321, 342. 

Quartermastt'rwgeneral, the, 2:W. 

QuartermastP-r sPrgeants, battalion nnd regi· 


me-ntal, 326. 
Quarterm;ister sergeants, company, (note 13 d) 

3;6, (note 24) 4ti2. 
Quartermasters, 2~0, 523. 


" R.8Sistant, 220. 

" lmtta1ion, and regimental, 321, 


371. 
Qua.rtermaster·genPrals, assistnnt, 220. 

" '' dPputy, 2::!0, 
Rations commute.don discharge of sold ie~, 344. 

" " to cadets, (note i:--n 159. 
to militia, 819, 821. 


Re-enlistments, ::J29. :i:i2-3J4. 

Resignations taking effect. (note 5 11) 321. 

Restoration of dismis~ed officers, (note 6 a) 568 

Ret1\ined pay, 3:~2, 333. 

Rt•tired offiCl'rB, 482. 

Saddler sergeants, 3i6. 

Sacldlers, 3::!6. 

Salary estaulished in lieu of all allowances 


etc., 321. 
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PAY OF THE Airnv-(cnnlinuerl): 
Salary, increase for le11gtb of serrice, 321. 
Scout~, Indian. 464. 
Secretary to commanding general in the field, 

199. 
Secretary to 1iP.ntenant-gPnera1, H'l8. 

" ma.jor-gpneral commanding the 
army, 201. 


Sergeant-majors. :li6. 

Sergea.nts, conipa.ny, :326. 


" or1lnance, :i:l6. 
ordnan('e detachmAnts, 326. 


Service increase of pay to officers, 321. 

Signal dnty. (note 11) :l:l:l. 

Signal officer, the chil•f. 214. 

Soldiers' d"po•its, :l51-:J55. 


" Home, d1•ductio11s for. 598, 604. 
Staffappointnwnts. (note 5 a) 3:ll. 
Stoppa,:es of pay, 72, (note 19) 336, 356-;J58. 
StorekePpPl'R, 401, 5:ll. 
Superintendents of national cemet('ries, 622. 

" of the manufacture ofcannon, 
411. 


Surgeon-general, the, 281. 

" the assistant, 281. 


Surgeons, 281. 

" RSsistant, 281, 282. 


c•mtm<"t, (note 1 c) 281. 
Sword-master at the Military Ac'1demy, 156. 
'.l'each~~2~f music at the Academy, (note 18) 

'.l'elegra.ms, U73. 

ToUacco sold to en li:;lted men, 266. 

Transportation to discharged officers and sol

diers. 344, 345. 
Transportation to officers traveling under 

ordf>rs, 324, 325. 
Trumpeter8, 326. 

" chief, 326. 
Vacancies existing while Senate is in session, 

342. 

Vet~rinary surgeons, 4fil, 4~4. 

WRgoners, company. a26. 

Witnesses before ci vii courts. 3:19, 341. 


" " military court.;;. (note 20 b) 
341, (note 16 b) 643. 

PF.NITENTIARIES: 
Imprisonment of solrliers in the, 701-708, 
Military prison e•tabli•hed, U09-13i0. 

PENSIONS: 
Absence from duty on sick ]pave, 580. 

Agents and attorneys, (note 7) 583. 

Artificers, 58:l. 

Assignment of claim•, (note 6) 585. 

Brevet rank, (note 3) 5i5. 

Brothers an<l sisters, (note 6) 585. 

Chaplains, 4'i7. 

Children anrl widows, (nofo 6) 585. 

Classes entitled to invalid pensions, 575-580, 


?8~-584. . . 
Comnuss10~er:_ of pens10ns to furnish forms, 

etc., 080. 
Contr~ct surgeon•, 577. 
Durat10n of, (note 6) 585. 
Farriers 582 
Fathers,' (note 6) 585. 

:Fees, (note 7) 58.5. 

Forms furnishNl by commissioner, 585. 

Half-pay to widows, etc., of militia, S:W. 

Heirs, (note 6) 585. 

Hospital stewards, 582. 

Instrnctions to claimantR,585. 

lnvalid-genf'ral ratPs, fl75, 582. 


" special rates, 578. 

J,ine of duty, 584. 

Morle of payment, (note 6) 585. 

Mothers, (note 6) 585. 

Muster Into service, 576, 579. 

Provo;;;t.marfibals, 583. 

Saddlers, 582. 


PE,..SJONS-(cnntinued): 

Sister• and mothers, (note 6) 585. 

Spf'cia l rat1•s, 578. 

TeamstPrs, 582. 

TPrm of service, 581. 

Wagoners, 58:!. 

Widow•, (note 6) 585. 


PEONAGE: 
Prohibition of system of, to be enforced by the 

militar.v, 7:14. 
Snrrendf~r of fugitive" from service, 723. 
8ystem of, prohibited, 724. 

PER.JURY: 

Affidavits to contracts, 1112. 

Frands upon the government, 78. 

\Vitnesses in cases of clailllB, 134, 


PHONOORAPHIC RF.PORTERS : 

'l'o military courts, 642. 


PH.Lt.OE. See also" Laws of War": 

Quitting colors to, 730. 

S'lcking, 1184. 

Waste, or spoil, committed by troops, 914. 


PLllNDER: 
Booty, 1212. 

Captured property, 5.5, 954. 

Quitting colors to, 730. 

Wa!Ste, or sp1>il, committed by troops, 914. 


PLURALITY OF OFFICES: 
Appointments in line and staff of equal 

grades, 533. 
Compens<ition for, prohibited, (note 7) 321, 

338. 

PONTONIERS. See "Engineer Battalion.'' 

PORTS AND HARBORS. See also " Li,qhthou..~es": 
Improvements in, (note 8) 6, (note 6) 376. 
Fortification of, 381-'l84. 
OUstrnction of, in time of war, 958. 
Prcservi:ition therPin of rct:pect due the gov.. 

ernment, 384. 
PosSE CoMrTATus: 

Collection of duties on imports, 883-8R5. 
" of internal r<"Venue, (note 11) 883. 

Commissioners of the United States, (note 13) 
886, 892. 

Marshals of the United State•, (note 11) 883, 
8U2, (note 17) 899. 

Obligajions of the military acting"''• (note 15) 
i\92, (note 18 a) 901, 906. 

POSTAGE ACCOUNTS: 
Officers to keep, (note 25) 963, 1322. 

POSTAL Pnrvn,F.GF.S: 
Clothing sent through the rn1'ils, 9Gl. 

Fra.nking privilPge. 962, 1:321. 

]'re.email mattPr, 96:t 

Soldiers' letters not prepaid, 960. 


I PosT CHAPLAINS. See "Chaplains." 
PRR~nUMS: 

}'or accPpted rPcn1its, 497. . 

On checks drafts etc. for public moneys 75. 


' ' ' ' 
PRF.~ENTS: 

The giving and receiving of, prohihited, 744. 
PRESIDF.NT OF THE 't'xtTF.D STATES, TJU:. E:ee also 

"The. ronslifuli'm f!f the llnited States," 
and "Execufinn nf the. Laws,,: 

Advances of public m0nf'y, 39. 
Appointing power, (note 1) 530. 
Appropriations, 92. 
Army corps, 5:22, 52~. 
Arsenals and armorit'>s, 413, 414, 419, 422. 
Board of visitors to Military Academy, 150. 
Ronds of diobur>h>it oflic•''"• 37. 
Carlets appointed at large, 149. 
Calling out the militia, 801-805, 822. 
Clothing-. amount and kintl of, prescribed by 

him, 236. 
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PRESIDEXT OF TRE UNITED STATEs-(cnnlinued): 
Command. of the army, HJ5, 197, filO. 
Command of mixed corps, 510, 512, 514. 
Conk·mptuou~ or disrespectful words towards, 

7Iu. 
Courts-martini, 5:i4, 635, 6;37, 658, 664-667. 
Courts of inquiry, 670. 
Dele!l:ntion of his authority, (note 11) 39. 879. 
Dep irtmt•nts, ~eographlcal, (note 9 a) 5:l2. 
Dismi,.sal of o1ticf>rs, f>fi4, 5ti7, 569. 
Disre.:peet towHr<li'l, 716. 
DiYisions, g<>ogrnphical, (note 9 a) 522. 
EnginePr corps, :176, 877. 
Forti fie.Ht ion tif ports and harhora, ~81-384. 
Gco!!ntphiral cumrnnnd/l:, (note 9 a) 522. 
Indians, :.268, s:_t!. 850, 854. 
lnsurrectionnry StntP~, 94;1-953. 
lntrn~ion upon public lands, (note 4) 775. 
Lighthouse boanl, 386. 
Marine corp.:, 944, 94S. 
Militia, 8"1-805, 8:!2. 
National ce111eteries, 610. 
OIJstrudion or harbors in time of war, 958. 
Ordnance department, 410. 
Paymaster-general, :-H5. 
Payment of troops other than rf'gnlarR, 320. 
Pron10ti11n of military science at colleges, etc., 

7~9. 
Railroads and telegrnph lines, 968-971. 
Rations, component parts altPred liy, 271. 
Reg-nla.tions for the army, 181-18:1. 
Retirement of officerr:;, 970-975, 979. 
Sales of public property, 5G. 
Secretary of war, 1. 
SentenCPS of military courts, 634, 635, 657, 658, 

664-667. 
Surgeon-general, (note 1 a) 281. 
Surveys, a77. 
Telegraph lines, 968-971. 
Uniform of the a.!·my, 2:!5. 
VacanciPs, tt•mporary, in department.a and 

bureau~, 9-12. 
PRINTING. 8Pe Also "Afb•erf.i'sing": 

All govrrnnu:•nt, executed at public printing-
office, fl65, 966. 

Appropriations. (note 27 b, c) 966. 
Authorizatinn -f11r, flG7. 
Dills for, to be approved by secretary of war, 

(note 27 d) 967. 
Rinding, 966. 
Blank boob, (note 27) 966. 
Estimates for, (note 27 b) 966. 
Regnlatinns !l:OVerni11g. (note 27 d) 967. 
Reports of o!ticers not to be printed at public 

expe-n.se, 9{i4. 
PRISO:SRRS. _ 8<"~ also "Arrests and Imprison

mrnt," u JJ!t'litary Prison," and Prisoner! 
of n~ar'': 

Cl1arges fl.!.!;ainst, 700. 
Commntation ofRellt(>nce, 707, 708. 
Discharge from service of~ (note 3 b) 564. 
Escnpe of, 701, l:ll8, 1:119. 
PenitC'ntia.riPs, 703-7,IU. 
Refusal to rf'ceive and keep, 700. 
Relpase of, 701. 
Report of, to commanding officer, 702. 

PRISONF.RB OF 'VAR. SPe also" E.rr.han,qe ofPn's
mu•r.r.:,"" Law." of ivar," and" The Parole": 

Camp foHowef8, 1190. 
Cartels for exehange of, 1243-1250. 
Chaplains, 11n:i. 
Com1piracies among, 1217. 
Description of, 1189-1191, 1214. 
Discha,·ge of, b)· dvil courts, (note 5 c) 496. 
Escape of, 1217, 1218, 1286. 
Exch1tnge of, 1214, 124:1-12501 1293. 
Hospital attP11dants, 1193. 
Hostages, 1104, 11U5. 
ImprisonmPnt of. 1215. 
Information from, 12:10. 

PRISO!IERS OF W.rn-(conlimud): 
. Lea.-e of abs<•nce to, (note 27 a) 357. 

J\Iaranders, 1222, 1~~4. 
Medical officers, 119:t 

" treatmt.•nt, 1219. 
Messenger.-., li:m, l:No. 
Officers to surrender side-arms, 1213. 
Paroling prisoners, 1259-1274. 
1,artisans. li2t. 
Pay and allowances to our own troops, 346. 
Property of, 1212. 
Qnarter, 1192, 11971 1200-1206, 1208, 1211. 
Ransom, 1~14. 
Uehels, H9:l. 1294. 
Relf'nse of, 1~59. 
Rt·taliation, 1HJ9. 
Rights of, under the laws of war, 1196-1199, 

1207, 1215, 1286, 1293, 1294. 
Scouts, 122:-3. 
Snhsistence to, 1216. 
Unarmed citizens, 1155, 1162-1165, 1190. 
War-rebels, H25. 
Working-parties, 1216. 

PROCESS OF ATTACH!'llF.NT: 
Agah.1.st puLlic funrls in hands of <'lisbursing 

o!ticer", (note 50) 80. 
propnty, 60. 

Citizen witnesses before military courts and 
retiring boards, 472, 643. 

PROFANITY: 
Penalty for, 718, 745. 

PROFESSORS AT THE :MILITARY ACADEMY. See also 
"llfilitary Academy": 

AliRence of, on leave, lfll, l:l07. 
Academic staff est"Lli•hed, 141, 144, 145, 148, 

153, 155, 167. 
Command. 141. 
Pay, 1U9, l:lu7. 
Retirement of the, 169, 1317. 
Status of the, 141, (note 16) 169, 450, 1307. 

PROMOTIONS: 
Adjutant-general's department, 53()..533, 536, 

6:is, 540. 
Appointing power of the President, (note 1) 

6:!0. 
Bureau of military justice, 210-212, (note 2) 

5:i2, 540. 
Chief of staff corps, 536, 518. 
Enp:i11eer corps, (note 1 c) 3f.8, 369, 370, 541. 
EstablMrnd rule recognized by law, (note 7) 

539. 
From the ranks, 5:14, 550, 551. 
Inspectnr.g1•nPral's departnw11t, (note 4 a, b) 

209, 5:i0-533, 5:rn, 538, Mo. 
Laws reµulating, list of, (note 15) 552. 
Lineal, 5:m, 5:3a, 53.5, 5:m. 
Line of the army, (note 2) 512, 519. 
l\fe<lical df'partmcnt, 283, 5:>8, 540. 
Oath of office, 542. ,. 
Ordnance department, 402, 5~8. 540, 541. 
I'ay frvm dato of, (n..Jtc 5 a) 321, :34-2. 
Pay dl'partment, (note 1 b) 310, (note 2) 532, 

5:18, 540. 
QuartermastPr's department, 220, 538, 540. 
Reduced regiments, 535. 
Rf'~nlations governing. (note 7) 539. 

· 8taff, 5:io, (note 2) 5:12, 5:l:l, 540. 
Suspended in the infantry, 463. 

'~ " staff, 538. 
PROPERTY ACCO'C"XTABII.ITY. See also "Public 

Properly": 
Supervisory authority of the secretary of war, 

(note 19) 54. 
PROPERTY, PRIVATE. See also" The Constitution 

of the United Slates" : 
Abus.ee and disorders, 69:l. 
J;'orcing saf,.guards, 7'l2, 125f~1258. . • 
Indemnity for, lost, destroyed, etc., in pnbbc 

service, 113-121. 
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PROPERTY, PRIV..\TF.-(cnnfin1.tPfl): 
Pillaginl!" and plundering, 730, 1162, 1178, 1184, 

1<!12. 
"°.,.aste or spoil committed upon, 914. 

PROPF.RTV RETl'RKS: 
Adjntant-µ:Pne-ral to mak~ Cf'rtain, 62, 63. 
Authl1rity over, of thP Sf'cretar.v of war. (note 

5 c) ~!J, (note 19) 54, 58, 225, 2:{6, 237, 375, 
408. 

Chiefs of bureaus, (note 5 c) 29, (note 13 b) 42, 
(note 19) 54. 

Clothing and f'fJUipn.ge, 236-238. 
Failure to make, 61. 
False rc>turns, 7~, 74!l, 9,~:t 
Inventories of pnhlic property in war dcpart

mt•nt, 62, G:t 
Ordnance and ordnance stores, 408, 409, 420. 
Quartermaster's property, etc., 225, 2:~6-2:\8. 
Rendered as prescribei1 by Regulations, (note 

l:l h) 42, (note J9) 54. 

Secretary of war to make certain, 62} 63. 


PROPOSAU: FOR CoSTRACTS: 
Advertisc>mrnt of, 9:H. 
}'ilf'd in returns oft.ice, 101. 

PROYISIONS. See ulso "The Ration": 
EmhPzzlement of, fil, 78. 
Inspection ofsnpplirs purchased, 262. 
Issues to Indians, 268. 
Sales, 91, 265, ~G7. 

PROV08T-lfAR~HAJ$! 
D11ties of, 700-70~. 
Pens:ons to, 583. 

Punuc Bu1Lm:sos: 
Appointment of barrack-masters, (note 16) 233, 

2:l4. 
Construction of, for troopq. 2:12. 
Officer in charg<' of, in Washington, rno5. 
SuperintemlPncc of, vested in chief engineer, 

aw, l:Jo5. 
PUBLIC l.JANDS. See" Military Reservations." 
Pum.rc MoNF.YS: 

Acconuts of, to be rendered, 41, 50. 
AdvancPs of, 39, 
Attachment of, in hands of dislmrsing officers, 

(note 50\ ~O. · 
Covered into the trc>a~ury, 42, 4:3, 44. 

P[TRLIC PRl)PFRTY-{r:nnh'nuP.d): 
Purchases undf'r direction of qnnrtermaster

gent>ral, 225. 2:!fi, 2:w. 
urnlt•r dirt>ction of secrt"tary ofwRr, 

4, 6, !lf>-98, 225: 2:W, 261, ~62, 375, 
4115, 407. 

umler direction of ~nrgPon-general, 
(note l a) 281, 2R8, 088, (note 6) 
591, 979. 

Relief from responsibility for, 47, 48, 58, 61. 
Ret11rns of, (note J:l b) 41, (note l9J 54, 63. 
Su.les of, 56, 57, 91, 2:~2, 4'2H, }:~24. 

" without authority, 51-5:1, 59, 78 715. 
Reizure of, in hands of civilians, 59. ' 
'fheft of, (note 46) 78. 
\Vaste or spoil committed upon, 52. 

PUBLIC 'VORKS: 
Appropriations 11nder direction of secretary of 

war, (nott~ 8) 6. 
Engineer officers in charge of, (note 6) 376. 

PuNISIDtF.XTS. St•c u.lRo "Capital Crimes" and 
u &nfP71CPS of Jlilitm·.11 Courts'': 

At the military prison. l:lJ.I. 

Branding prohibited, 668, i:n4. 

Corporeal, (note 22 a) 657, (;()'~, 719. 

Flogging abolished, 60'.l, 1314. 

Tattooing prohibited, 668. 


PuRcHASF.S. See also " Contracts" and "Public 
Property": 

Adverti~PmPnt for proposals, 98. 
All, under direction of the secretary of war, 4, 

96, 97. 
Authority of commanding officers, (note 651!") 

96, 2~6. 
Medical and hospital supplies, l:lOG. 

PURCIIASING DF.PARTME:XT: 
Aholishe<l, 2:l0. 
Distribution of its dnties, (note 14) 230. 

PURVEYOR OF Ptrnuc SPPPJ.u:~: 
SupersPded by conuni88!\ry-genPra1 of pur

chases, (note 1) 2i0, (notu 10) 226. 

Q. 
Qu.o\.R.\'STINE A!\'D HEALTH T.J ..\\VS: 

To be observed and enforced by military offi· 
cers, 871. 

Drawn from treasury, etc., only as required for I QUARRF.J.S: 

payments, 49. 
Emlwzzlement of, 74-78, 80. 
Exchang~ of, (nt.lt~~ 17) 49. 

Penalt.v for rece1vrng~ by persons not authorM 


ized clepos:taries, (note49) so. 
Premiums on check~, drafts, etc., 7.5. 
To be deposited with trea~urer. a~l'i-.:!Rnt trea

i;:urt>r,or d!!shrnated dE"positnry, 49, 771 80. 
Transfers of, to di:sburt:iiug officers, 49. 

Punuc PaoPF.RTY: 
Abandoned property in insurrectionary States, 

9.j3. 
Accountahility for, 54, 58, 63. 
Attache•I by civil process, 60. 
Captured from the enemy 55 953 1171-1176 

1185. ' ' ' ' 
DamagP.d or spoiled bv necrlect 51 53 
Embei.zlenient of, 51. '78. 

0 
' ' • 

Inspection and condemnation prior to sale 56 
57. ' ' 

Inventories of that in war department etc 6"'
6:t ' ., ..., 

Proceeds from sales of, 91. 
Purchases from soldiers of, 59, 78, 715. 

" u ndPr direction ofchiefofengineers,
6, 375, !l79. 

under direction ofchief ofordnance, 
40.i, 4:17. 

under dir<>ction of commissary-gen
era! of sulisistence, 26:l. 

Authority and duty of all officers in quelling,
747. 

Provoking or rE"proachful lan(J'uage 746. 

" :: ' 


QUARTER. _See Laws of War. 
QUARTERMASTF.R-Gt-:NERAJ,s, THE. See also "Quar

tn-ma.'iter's DPpartruent": 
A brigadier-general, 2:20. 

Accountable to the secretary of war, 225, 229. 

Allowances to, 2'.l8. · 

Appoin~e~ by selection from the department, 


5.16. 
Artifici~l 	 limbo:i, tranRportation of those en

t1tlod to, (note~) 586. 
0Barrack-masters 1tppo1otcd by, 213, 2.,4. 

Bcrnd1 to be given by him, au. :17, :l:l.9. 

Claims inve~tigated by, (11otP 8:3) 125. 

Duties of, 2t5, 2:l6, 2:~0. 2:{7, 612: 

Fora.ge-masters app01nted h.v lum, 22~, 234. 

National c:meteries under }Jis direction, 612. 

Oath of office, 225, 542. . 
Regulatessy...;t1•mofar.r.ountabilityforclothmg 

and equipage, ~l7, 238. . 
Wagon:m""ters appomted 1.Jy !nm, 223, 224, 

234. 	 . 
Vacancy, temporary, in office of, provided for, 

9-12. 
QUARTF.RMABTER SF.RGEANTS: 

Battalion of engineers to have one, 371. 
llatteries of artillery, 458, (note ~4) 4H2. 
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QuARTERM.18TF.R SrnOE<NTs-(c<>nlinued): 
Co111pa11il'S of infantry not eutitled to, (note 

24; 4ti~. 
Regimen ta.I, 452, 459, 462. 
Pay of, :1:l(), 
Troops or companies of cavalry to have one 

each, 45:t;. 
QuARTERMASTEHS. See also "Regimental Quar· 

terma . ..;tP-r::;": 
Appoint(•<l to militia organizations, 822. 

ABBignt-U to army corps, 5~3. 

Numl>er antl r.mk of, i:LO, 

Prorrn,tiun to gratle of, Ly length of servicei, 224. 

Temporary im:rca.se in nuruLer of, (note 2 a) 


2:!0. 
QUARTF.RMASTirns, AssrsTA~~T: 

Actiug asshstauts dl'tailed, (note 4 a) 222. 
Appo.ntell lJy sdection from the army. 222. 

" tu militia organh'..ation~, 8i2. 
Assistant commissaries of su1J8ii:;teuce to act 

us, {note 1 l :WO. 
Not to l>e S<·parated from the line, (note 4) 222. 
Numlier anU rank of. iiO. 
Promotion afkr fonrtet•n years' service, 224. 
Subject tu duty in BUbtibtence department, 

(note 1) "GO. 
QUARTEU:M \STEJ. 's l>EPARTME:ST. See RlRo "Cloth~ 

iny and B'fltiJW.lJf'.,'' '4 Extra Duty," "Por~ 
ay~'," '' Pud," "Jlublic Butldi'ngs," "Quar· 
ter."," and" Tr«nS])Ortati1m": 

Appointnwnts in the, ~:lo, :l:l:l, 5J6, 538. 

Army coqis stafl, 5'.l::t 

Auditing uf account.-1, 34. 

Buntls given Ly omcers of the, 36, 37, 229, 822. 

Civilian eu1ployees, 4, (note 18) 18, ~;i4. 

Clerk!-4, mt:ssengers, etc., (note 6 a) 4, (note 18) 


18. 
Clotlling and equipage, 2:l7. 
Co111 ract:-:, UG-112, iiU, 2:W, 2:n. 
Depots of Rupply, (note il c) 743. 
Duties of the dep:trtmPnt, i:t.5, 226, 230, 237, 

2Gl, \note 8) 081J, IJl:&. 
Inspection of articles purchased by, 231. 
:blasfrr~wagoneIB, ii4. 
Military agents auoli•he<l, (note 7) 225. 
:Militia, 8:::~. 
Officers not to be concerned in trade, etc., 129, 

1J1, 2:n, 7'14. 

Organization, :l:W, 221, 224, 521. 

Promutiun as in other corps, 540. 


u 	 liy length of service, 224. 
special, (note 2 a) 2:!0. 
snspemfod, 2:.W. 5J8. 

Purchnses, 225, ~i6, 2;)0, ~1, 261. 

Storckeepe1'8, :lil, 5:1.l. 

Sub,i•teuce purchased by, (note 1) 260, 261. 

Transvor1at1un of troovi:; a.nU HUpplies, 5, (note 


8) 2c5. 

Wagouer:-l, i:.24. 

Warrant otlicers of the, (note 5) 223. 


QUARTJm.MASTlm.-GE'.'l"Jo:ll.\LS, 	ASSISTANT: 

N nmLH'r and rank ot~ 2:.W. 


QUARTER1tl.\STJm-GEX1':RAL81 DEPUTY! 
Number and rank of, i:lO, 

QUARTBRS: 
Absence frnm, without authority, 689. 

Commutation of, to etnlisted ruen, (uotl:\ 24) 248. 

Contitruction of, :G:l:~. 

}'urn shed to ollicers, 247. :J21. 

Regulativu:s in reference to fuel and, (note 23) 


~47, 

Servant•, (note 231)247. 
Tem1iurnry duly away from station, (note 23) 

~47. / . 

R. 
RAILROADS: 

Authority to take possession of, in time of war, 
9ti8-971. 

R.UI,ROADS-(cnntinued): 
Rigllt ~i2~ay to, over public lands, (note 2 h) 

RANK. SP.e also" Brevet Rank," nnd "Command": 
Academic staff not entitled liy their, to coin.. 

numd, 141. 
Assignment to command irrespective of, 512. 

" " " on, by brevet com
mission, 514. 

By commission determines right to command, 
510. 

Brevet rank tak<>s effect only by special assign· 
ment of the l,resiJeut, 514. 

Cadets, (note 7) l 4:l. 
Engineers, status of, (note 1 c) 3G8, 376, 510. 
Executive construction of laws in rt-fereuce to 

command anti, (note 1) 510. 

Local or te111porary, 141, (note 1 f>) 510. 

1Harine ot1icers, status of, 517, GJ7. 


·J\ledica.l officers, status of, i84. 

1\!Hitia. officers, 511, 5:W, i\Jl. 

Navn.l ofticf'rs, relative rauk of, 515, 516 .. 

Ordmu1t:e ofticers, status of, (note 1 b) 401, 410. 

PHy devartment, status of, (not€" 1 c) :nu, :117. 

Relathe1 between army aud marine vfficers, 


517. 
Relative, between army and navy officers, 515, 

516. 
Relative, Letween regular and militia officers, 

511. 
Relative, Letween regular and volunteer offi 

cers, 5:W. 
Staff and linl•, 530, 533. 
State commissions, 511, 520. 
:Storekeepers-military, medical, and ordnance, 

5:!1. 
Takes etl"ect from date of commission, (note 1 

a) 5.lO. 
Uniform, 518. 524. 551. 
Yolunteer rank of regular officers, 518. 
Volunteers, status of. m service uf the United 

States, 519, 5:W, (note 4) 5ti4. 
RANKS: 

Quitting to plunder or pillage, 7:JO. 
RANSOM OF PRISONERS. See" Laws of War." 
RAPE: 

Punishable by military triuunals in time of 
war, 6;H, 666. 

RATION, THE: 
Alteration in component parts, 2G4, 271, 274, 

276. 
Cadets to commute, (note 13) 159. 
Coffee and sugar, :L7i-~74. 
Commutation ot~ 272, (note 16) 2i6. 
Contract surgeons, (nute 14) 270. 
Convicts, l;no. 
Dit;charge<l soldiers, (note 16) 2i6. 
D<,siccated veµ:etablcs, (note 15) i76. 
Ei;ta.lilit>hed, ~76. 
Extra is:-:neH, 'l.7j, 2!)1. 
Fish in lieu of beef, (note 15) 276. 
}'urlouged soldiers, (11ute 16) 276. 
General s<"rvice clerks, (note 16) 276. 
Hospital diet, i91. 
Lauudresses, 269. 
lHatrous, 2(lU, 190. 
Nurses, ~GU, :l89. 
Ordnance sergeants of posts, (note 16) 276. 

" soldiers, (note 5 U) 404. 
Pnymastef8' clerks, :il4. 
Pepper adde1l to, 275, i76. 
Sf•amen and marines, 956. 
f:'pirit rations, 1-77. 
Superintendents of national cemeteries, (note 

~2 a) 6:l:l. 
Veterinary surgeons, (note H) 270. 

REAPPOINTMENTS: 
Uonstrued as pardona, iu certain cases, (note 22 

c) 657. 
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REAPPOI~TMEXTS-(continuPd): 
Demand fur trial l;y ofticcr3 summarily dis

missed, 5U6. 
Officers c1t:·d1ll'rc•<l or dismissed under sentence 

of court·martial, 568. · 
Pay of n·storeu ollkers, (note 6) 568. 

REBELLION. See also "Tilt Constitution of the 
United Nales": 

Callin~ out the militia, 801-805. 

Collection of duties on imports, 883-885. 

Conspiracies tu hinder execution of tbe laws, 


9Ui-VUG. 
Employ111ent of the army in executing the 

laws, 870. 

lnsurrt-dionary States, 904, 945-953. 

Reul'!,, h9·~-l:!V4. 


War-rt-liels, l:li5, 1242-1244. 

" -traitors, l~,;O-l:lJ2, 1::!35, 1242-1244. 

RECRUJTING lh.POTS: 
Authority o\·er, of department commanders, 

(note 1) 4VO. 
REcRrITIXG s~nv1cE: 

Adjutant-gcuera..l of the army charged with 
<lin•clion of, p1ote 1) 4LIU. 

Advance pay to rt"cruitR, 4U7, 4H9. 
Age of r,·cruits, 49U, 4UU, 5uu, 5Ul, 505. 
Aliens, 4B8. 
Barmck• s<'t apart for, (note 1) 4no. 
Company eommanders enlist.mg for their own 

compauies, {note lib) GU4. 
Departme11t commandera, (note 1) 490. 
D.i::;charge of minors, (note 2) 49U, 496, 499-501, 

5u5, 5Uti, 1UU9, 10:!4, 1Ui8-1U4ti. 

Eulistrneut of criwinalt;, 4U:J. 


" 	 of de~ert<'rs, 501, 711. 
of inBtt.ne persons, 501. 
of intoxicated pe~ons, 501. 
of married men, (note 1 b, c, d) 490. 
of militia·DH'n, 491. 
of minors, 4HU, 500, 501, 505, 506. 

EvidPnce of 11ge of recruits, 400. 

Gern•raJ service clerks, (uute l:t c) 504. 

Height of recruits, 4U4. 

Indian E:icouts, 464. 

lli11•age to othce~ on, (note 12 p) 324. 

l\Iilitia~mcn enlisting in regular service, 4~1. 


lUinors, ! ni•te ~) 4UU, (note 5) 4U6, 4U9-501, 505. 

Oath of enlistment, 495, 682. 

Prenlinrru-; foraccf•}Jte<l recruits, 497. 

Uec.lucth1n of enlbtec.l strength of the army, 


5U4. 
Rrgimental recruiting service, (note 12 d) 504. 
'l'erm tif enlistment, 5tJi, 508. 
'l'ra.11sportation of officers on, (note 12 p) 324. 
Valiuity of enli•tment contract, (note 1e)490. 

RECRUITS. See "Recruiting Service. n 

REDRESS: 
Al.>m.ies and disorders, 69:1. 
Appeals from commi:::ioioned officf'rs, 604. 

" 	 " iuferiur officers and soldiers, 695. 

REUUCTIOS TO THE RANKS: 
Of otlict>rs, for absence without leave, (note 5) 

61;0. 
Promotion, of non.commimdoned officers, (note 

l:l U) 552, 
Sentence 	of regimental and garrison courts, 

(note 17; H44. 

RE-ENLISTMEXTS: 
Additioual pay for, 329-334. 
Definer!, (nute 15 a) a29. 
Desi·rtiun, (11ote 15 a) :-!Z9. 
Pay fur, retained till discharge, 332, 333. 

REGIMF.NTAI. BANDS: 
A!Juli•hed, 17i. 

RRGIMENTAL 0oMMJ88ARIES: 
Abolbheu, 455. 

REGIMENT.A.L CouRT8-MARTTAL: 
Appointed hy corps and regimental command

ers, 644. 
Battalion of en!(ineers, (note 17) 644. 
}~dUPnce, ()4:l~ 648-650. 
}'ield-officers' courts, 647. 
Juris<liction, 6'.!9, 644, £;4.5, 647, 683, 695, 727, 914. 
Oath of memhers and recoriler, (twte 17 a) ti44. 
Pardon or mit gation of sentdlcP, 646. 
l'umshmeuts by, 645. 
Record sent to bureau of military justice, 211. 
Sentence, 645, 646. 

REGB-IF.:STAL QUARTF.R:ll ASTERS: 
Acting us Msistaut commissaries of eubsiit 

ence, (note a) 2GO. 
Appointment of. (note l:l) 457. 
'l.'o be extra lieutenants, 451, 4.J2, 407, 459, 462. 

REGIME:STAL ORGANIZATIONS. See also "Tiu. 
..~Ulitiu": 

::" 	Artilleti,t• nnd engineers, (note 1) 368. 

Art11lt•ry, 457-460, 504. 

Cavalry, 451-4fi6, 460, 504. 

llra!(oons, (note 1) 4.51. 

Infantry, 460-46'.~, 504. 

L;ght infantry, (note 17) 461. 

1\[ounted ritles, (note 1) 451. 

l\itlemen, \note 17) 461. 


UEGIMEXTAL 8URGEOXS: 

l'nxalry organizati1in, (note 4) 452. 

Militia, 78:J, 8lJG, 8~2. 


HJ.:GI:":TF:RS, ARMY: 

Eviu•·11ce of what, (note 2) 532. 

Volunt1·er :ra.nk E>ntered upon the, 518.


I 
REGULATIONS. See" Army Jl,.gulatirms." 

REPORTS: 
Annual, of the Fie<TPtary of wiu, 7, 17, (note 

l~) 40, 62, 6:1, ·87, 8U, 99, (note ~6) 9Ll4. 
Appropriations, 87, 89. 
Armories, expense of, 415. 
Artificers, laborers, etc., in ordnance dcvart

ment. 408. 
Chaplains, 440. 
Clerks employed, 17. 
Contiuge11t fund, (note 12) 40. 
Con tracts, 99. 
Ileliuquent ollicers, ao, (note 13) 41. 
Harl>or and river improvcme11h1, 7. 
J>riuted at public expense, Uti4-lltl7. 
Ordnance de}Jartnwnt, 408, 415, 4<!0, 427. 
8ubrnitted by chiefs of bnn~anli through the 

secretary of war, (note 2 a) 1. 
REPORTERS: 

To military courts, 642. 
Rt:rnoArHFUL LANGt.:Ar.F.: 

Penalties for using, 72:?, 746. 
REQl'ISITI0'.'18: 

Calling out the militia, (note 8) 801. 
Naval, 956, 9;)7. 
Ordnance and ordnance storPs, 407. 
'Varrants drawn against appropdations, 87, 90. 

RESERVATIOXS. See "Jllililary Resen.·ations," 
and "Lighthouses." 

RESIGS ATJONS ~ 
liulding chil office l1y officf'rs on active list to 

vacatfl commission, 5fiJ. 
Ilolding consular or diplomatic appointments 

lield to be tenders of, 5G2. 
Payments to officers quitting service under, 

(note 5 c) a~l. 
Quitti11g servicP prior to acceptance of, 561. 
'l'emlered by insane officers, (noto 1) 561. 

IlESTORATlOS OF DISMISSED OFFICERS: 
l>rmand for trial by court-martial, 566. 
Officers dismissed by se11tence of court-martial, 

568. 

Pay of restored officers, (note 6 a) 568. 
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RETAlNED PAY: 
Additional pay for re-onlistment treated as, 

a:1:l, 3:1:1. 

Forfeitures of, (note 17) 332. 

Repeal of former laws in reference to, 332. 


Rr.TATNF.REt, CAMP: 
Suhject to rules and discipline of wnr, 625. 

RETIRED LH•T, THF.. See- also "Retired Officers" 
nnrl '' ]{P.fir?°n,r1 Boards'': 

Established, 470, 471, 480. 
Limited. 471, 480. 
Officers on. ~mhjp1·t to Articlesof""ar, 473. 
Pay, 471, 472, 477, 482, 4l<:l. 
Prol"essPrs Ht the :Military Academy, 1G9, 1307. 
Rank of retirPd officerl'I, 476, 48:\ .516. 
Uctirement after forty JPars' st·rvicP, 470. 

" " forty-five years' serviC(', 475. 
" thirty yeal'B' service, 479. 

at sixty-two years of agt~, 475. 
by action of retiring boards, 471, 

47:l. 
by action of the President, 470, 

475, 479. 
wholly from the service, 472. 


Uniform of officers, 473. 


RETIRED OFFICER~: 
Assignment of, to duty, 474, 477, 478, 481. 

" to Uuty at collPgPs and universi 
tiPs, 481. 

Soluiers' Home, 478. 
Civil offices held by, 5f>2. 
Medicines and meuical attendance, (note 9) 482. 
J>ay, 482, 48:~. 
Promotion vice office~ retire<l, 471. 
Rank of volunteer command, 476, 483. 

" with naval offict>rR, 616. 

Subsistence stores suld to, (note 8) 267. 


RETIRING BOARDS: 
Constitution and powers of, 472, 643. 

RETREAT! 
Itetirem•nt to quarters, etc., at the beating of, 

690. 
RETUR~S. See also "Property Returns": 

Checks, dmfts, etc., out•taniliug, (note 15 a) 44. 
Contract•, lUl-103. 
Militia, 7~9. 

'l'roo1,s, 748. 


RETURNS OFFICE, THE: 
Contracts forwarded to, 101-103. 
Establi•hed in the department of the interior, 

(uote 71) IOI. 
REVENUE: 

Collection of duties on imports, 883-885. 

Employment of troops, 885. 

Internal revenue, (note 11) 883. 


REWARns: 
Apprehension of desertel'B, (note 15 a) 714. 

RIFLl.;MF.N: 
lnfa11trynrmed and equipped as, (note 17) 461. 
Militia, organization of, 786. 
Mounted ritles merged in cavalry corps, (note 1) 

451. 
RIGHT OF WAY THROl!GH PUBLIC LANDS: 

Railroad<, (note 2 h) 772. 
Telegraph lines, 972-975. 

RoBBEUY. SP-e al:-io" Frauds and Embezzlements": 
Abstraction of vouch<·rs, (note 4! a) 78. 
lllaraull<•1'B, 6:Jl, 666, 7.Jo, Bn, 1192, 1'~22, 1224. 
Personal property of the Uuited States, (note 

46) 78.. 
Plundering and pillage, 730, 1184-1222. 
PunishaLle in time of war lJy military courts, 

6;Jl, 666. 
RULES AND ARTICLES OF W • .\R. Seo" Tlte Article& 

o/' lVar." 

s. 
SAnDLER SERGEANTS: 

One to rach regiment of cavalry, 452. 
l'uy, 326. 

SAnnu:ns: 
One to each troop or company of cavalry, 452. 
Pay, :l26. 

SAF.E-COXDUCTS: 
Hules in relation to, 1226, 1227. 

SAFEGl'A'RDS: 
}'orciug-, to be punif'hed hy dt>ath, 732. 
Protection uf property nuder the laws of war, 

1174, 1176, l:!5ti-l258. 

S . .\I,ARTF.S. See also "Pay of the Army": 
()lerks at ::-;pdngfield Armory, 4:LG. 

" in war department aud its burC>aus, 
(note 1:1) 1:1, H, 15. 

to p11ymash'rs, :n-1. 
Contingent funds not to be used in payment 

of, rn. 
Employt•<>s, other than clPrks, in war depart~ 

ment, t•tc., 191 411, 9i4. 
Extra com1wnsat1on, 3;;7-:l41, (note 13) 385,387. 
Plurality of offices, 3:{8, 5aa. 
Rates of pay estalllished in lieu of all allow

ances, etc., :)~l. 
SAT.F.S. See al~o "PuMic Prope1·ty": 

Clothiug and equipage, 24:1. 
ln8pect1on antl cu11t.lcmuation of public stores, 

56, 57. 
J.. ighthouse resrrvntions, (note 15 a) 386. 
lHilitnry i;it«s, 774. 
Ordnance and orrlnance stores, 56, 57, 4:29. 
J•roceetls from, Ul. 
Public property gen<•rally, 5G, 57, 59, 91, 242, 

4:19. 
Signal-servic<" maps, (~tc., 1324. 

8uLsisknce, ~C5, :lti7. 

To national asylums, 242. 


SAPPERS, l\lINERS, AND PosTONIEns. See "En
gineer Buttalion." 

ScA~DAr.ol?S BEHAVIOR: 
Association with Ptticers convicted of cowardice 

or fraud, 6Gl. 
SCHOOLS, POST: 

Establishment of, 4-15. 
Instruction of enlisted men, 438. 

SCOFTS: 
Status of, under the laws of war, 1223. 

SCOUTS, INDIAN: 
Employmeut and pay of, 46!. 

SEALS, 01''J<'ICIAL: 
Iustructions in reference to, (note 10 c) 36. 

SECOSD LIEUTF:NAN'fS! 
Additional, 170. 

Brevet, 14;), 170, 534, 550, 551. 

J>ay a:w.
1 

Rank with ensigns of the navy, 515. 
SECONDS. See'' Dueling." 
SECHETARIF.8, MILITAUY: 

Commanding general in the field, 199. 
General commamlmg the army, 201. 
The lieutenant-geueral, 19~. 

SECRETARY OF 'VAR, THE: 
Account:-', jurisdiction over, (note 2 a) 1, (note 

51 :1~. 35, 41, 5>!, 125, 2:15, ~:m. 
Adjutant-geueral held to Le his staff officer, 

(note 1) 1. · 
Adjutnnt-g<•neral's department, duties of, de

fined by him, l~l. 
Advances of puhl1c moneys, (note 11) 39. 
Alli<l11vi1B of otticers responsible for public 

property, etc., 58. 

Alaska, reservationtJ in, 776. 
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SECRETARY OF WAR, TIIE-(contintud): 
All l'OBtrncts ma1le undt?r hi~ din~ction. 41, 9G, 

97, :l:.!5, i~6. :W:!, :37fi, :J7!J, 405, 406. 
. Ambulance cnrps, :mo, :W5. 
An~nal f('port..; wade hy, 7, 17, 40, 83-86, 89, 

911, lDO, (note :lG) 1Hi4. 
Appropriations, G, 2!.l, :12, 83-89, !JO. 
Arming the m.litia, 800. 
Arms, ii<:rnes anU sales of, under liis direction, 

428-4.lQ. 
ArsPnals may he discontinnPd by him, 42:3. 
Auditors to report to him, ;15, 41. 
Authority of thi~, ex·ofticio, {note 1) 1. 
Ba.lanceti of apµr1;priatio11s, :32, ;~a, 88, 89. 
Board of vis.tors at l\l1lltuy AcaJ~my repor~ 

to hi 111, liJO. 
Bonds of dhliur,,ing offic1n11 n~gulatcd by, 36, 

38, 2:W. 
Bureau of fre(>dmen, refugees, and abandoned 

lands, :W. 

Census, 88:2. 

CeRsions of State juris1liction, 619, 771, 773. 

Chaplain pust-i designat~·d Uy, 4.~5. 


Civil ernploye•·s authorizt~{t Uy, 4, 2:~4, 880. 

" e11gi11cel's employed uuder dirnction of, 

~BO. 
Clothing, ~:Hi, 217, 2a9. 240-243. 
Comma11d, (note 1l1, 407. 
Cummnnicat;uns from chfofs of bureaus, (note 

2 o) 1. 
Constitutional organ of the President, (note 2 

a) 1, (noto ab) 18:1. 
Contracts, h;s authority on, 96-98, 101, 106, 

~:t5, i:.!ti, :w~. 37.:l, 379, 405, 406, 411. 
Cookinp;, company, ~9:l. 
Court-mart al records forwarded to him, 635, 

641, G57. 
Deposits, :s.ystern of soldiers', estrt.blished under 

hi-.: llirecriou, a5:.t 
Details for Mditary Aca,demy, 165. 

" fur 1:1 gnal 8(~rvice, 214. 
Discharge of enlisted men, generally, 564. 

'' of minors 4UO 500 
Distribution of snppi.e~, 

1 

4. · 
!Julie<, 1-8, (not<• ;Ji 18e, 214, 216. 
Emigra11t~, arms issu(•<l. to. 4::'.8. 
}JngiuN•rs, ci dl, Clll!Jloyed uut.ler his direction, I 

:3t-JU. 
Ji~nlistmeuts for ordnance department, 403. 
Estimates, 8.1-~6. 
};xaminat ions of medical officers, 283. 
Extra-duty p>ty, (note 24) 248. 
}.'lags, standards, and colors captured from the 

enemy, 942, 94:1. 

Freed111cn's burean, :W. 


0 
' ho~pita.I, 308. 

General Ftaft' governed by regnlntions pre
scriUcd liy him, 181, 182, :tll, 214-216. 

Harbor aml river improvements, (note 1) 1, 
(n.,te 81 6, (not• 6) 376. 

Hospital dit·t, 2~H. 
" stewards appoint1·d by, 294, 295. 

Indemnity for property lost and destroyed, 117. 
Indian conntl'y, 8f>l. 
Insane asylum, 607-609. 
lnspf'ctor-ge1u:i:ra.l's dr.pa.rtment, 182. 
In:structions i:-:sne<l through general-~n-chief, 

(note 2 a) 1. 
Inventoril'A of vublic property in his office, 

6!, 6;l. 
Judge-advoca.te-general under his direction, 

211. 
Lifo-R..'\Ying stations~ 1323. 
Litters, hurtie arid mule, substituted for ambu

lances, 2U9. 
Medical dr·partment, 283, 291, 29~, 294, 295, 299, 

300, :lU5. . 
Meteorological ohservations, 215, 21G. 
:Military Academy, 145, 150, 165, 171, (note 3 

d) 18:1. 
Military operations, (note 2 a) 1. 

SECRETARY OF ,V,\R, TRF.-(cnnNnued): 
Military prison, 1:109-1:~20. 

" resPrvation~, 77:1, 776 . 
ltlilitia rr-turns, etc., 7tm. 
:Minors discharge<l Ly, 4U9, 500. 
National CC'me1ene~, Gll-613, 615-6~2. 
Oath of otlice, 3, 542. 
Offic,:i: of, estal>li8hed, 1. 
Orders from, issued through genC'ral of the 

army, (note 2 a) 1. 
Ordnance de-partment unrlPr dirertion of, 182, 

403, 405-40U, 411, 4:.:'.1, 4:Z:~, 4:!fi: 4.JO. 
Ordnance R<.>rgeants appointed by, 446. 
I'ardoning power of, l.n4. 
J>aymasters' elerk~ :n.t 
Property rPturns, (t10te 19) 54, 62, 63, 239. 
Post schools, 44.). 
Public works, (note 8) 6, 7. 
Purchases and contracts n•ported to Congress, 

99. . 
Purchases and contra('ts nrnlC'r hls dirN·tion, 

4, 06, 97, 2:!5, 2:w, ~G~, 375, :nu, 405, 406. 
Quartenna.ster's d1•p·1rt111ent under d1rpction 

ot~ un, 2:!5, ii6, ii~, i;iO, 2.H, 207, 2;.>9. 
Ra.tion:-l, :274. 
Recruiting Rervice, (note 1) 490. 
Hegimental Htaft~ hil. 
Regulations, 4, 181-184, 230, 23G, 237, 2621 353, 

8;0. 
Retiring lJOards, 472. 
Ueturus, ncco11nt:s, Ptc., made to him by heads 

of bnrPaus, (note 2 a) 1. 
River arnl harbor improvements, (note 8) 6, 7, 

(note 6) 376. 
Salary, 'note 1) 1. 
l:iales of puLlic property, (note 21 a) 57, 2G5, 

4;l9. 
Schools at military posts, 445. 
Signal sernce umlt->r dirf'ction of, 214-216, 1323. 
Soldiers' Home, 478, 59J, GOO. 

" dPJlOSi tR, :-S.:);i. 
Special settlements of acco11ntR, 35, 41. 
Staff, genera.I and regimental, l~l, 182. 
Ston·s, in:o;pf'Ction and condemnation of, 57. 
Subsistence dPpartna·nt under direction of, 4, 

181, 18:2, '.LH'.!., :Z65, '2.GG, 274. 
Supervision anti. charge of Military Academy, 

165. 
Supplies contraf'tf'd for, or pnrchased under 

his dir(·ction, 4, 96, 97, :L:.!5, 2i6, :lG~, 375, 
379, 405, 406. 

Supplies, species a11d amounts pre11;crihed by, 4. 
" transportation of, under hii:; control, 

4, 5, 
Supply departments under his control, (note 2 

a) 1. 18i. 
Surveys clirPcted liy him, 7. 
Traders appninted by, at. military posts, 760. 
'J..'rausportation of troopa and supplit:R uutler 

his direction, 4, 5. 
Tobacco sold to f'nlisted men un<ler rules pre

scribed hy, ~66. 
Unifonn uf the ambulance corps prescribed 

by, :105. 
Vacancy, h•mporary, in office of, provided for 

10-12. 
'Varrants against appropriations drawn by 

him, 29, 87. 90. 
'Vashiugton aqueduct under his direction, 6. 

SEDITION: 
BPgi11ning,causing, exciting, or joiuingin, 740. 

Comprlling surre11der, 7-!i. 

J)isohedience of orders, 7·!:l, 747. 

J<'ailure to give notice of, 741. 

Suppression of, 741. 


SENTENCES OF ]ln.ITARY Conn.TS. S('e also "Capi
tal Crimes" and .~ D1'all1 Prnalt1i': 

Affecting genc>ral otticcrs, {).')7. 

Approval uf, r,;sfi, fiW, 646, 657, 664-667. 

Brnn<l.ing prohibited, 668. 
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SENTENCES OP MILITARY CouRTS-(continued): 
Cadets, (note 5) 142, 1308. 
ConfinPment in the penitentiary, 664, 667, 

70:1--708. 
Corporeal punishment. 668. 
Death penalty, (rn>te 10) 6:l2, 662, 664-667. 
Dismissal of officers, 6!'">7. 
Execution of, G:l5, 6:39, 657, 658, 664-667. 
Field officers, court~, 647. 
Flogging prohiLited, 603. 
Garrison courts-martial, G45. 
:Military commission!", G:n, 666, 667. 
Mitigation of, 64fi, 6fi8, GG7. 
Par1loning power, 646, 658, 667. 
Publication in cases of cpwanlice and fraud, 

661. 

Reconsideration of, (note 22 •) 657. 

Regimental courts-martial, 645 .. 

su~pension of, 658. 

Tattooing, 668. 


SE:VTINF:LS! 
A\Jandoning post, 750. 
Ili~cloi:-ing or changing watchword, 731. 
Drunkenness on guart.1-party, 6f38, 719. 
False alarms, 7'.l9. 
Firing upon, 1209. 
Sleeping on post, 750. 

SERGEANT-MAJORS: 
Artillery, 459, 
Cavalry, 452. 
Eng;inf'er liattalion, 371. 
Infantry, 4G:l. 
Pay of all, :!26. 

SERGEANTS. 	 8~(>- also "Quartermaster Sergeants" 
and "Ordnanc~ S11rgeants'': 

Artillery battcrit•s, 458. 

Cavalry troops or companies, 452. 

Enginrer companies, 3ii. 

Infantry companies, 46i. 

OrdnancP detachments, 404. 

Pay of all, 326. 


8ERVA'STS: 
Quarters, (note 23 () 241. 
Soldiers not to be employed as, 751. 
Transportation of, (note 12 a) 3i4. 

SERVICE IXC'REASE OF PAY. See also "Re-enlist
ments": 

Dismissed officers, (note 8) 321. 

Rates of, :l21. 

Volunteer service computed, 519. 


SIGNAL OFFICER, THE CHIEF: 
A colonel, 214. 
Duties, ~15, 216, 1323. 

SIGNAL SERVICE: 
Acting si~nal officers, (note 9) 214. 
DPtails from engineer l1attalion, 214. 
Enlistments for, (note 10 b) 215. 
Life-saving- stations, Ia23. 
Sale of maps, etc., 1:3:24. 
Telegraphic reports, 9i:3, 976. 

" stations at lighthouses, 1323. 
SLAVERY! 

Fugitives from sc:irvice, 723, 724. 

Laws of war, 1172, 1182, 1183. 

Peonage, 7~4. 


SLEEPI~G ON POST: 
Penalty for, discretionary with court-martial, 

750. 

SOLDIERS' DEPOSITS: , 
Enlisted men may dPposit with paymaster in 

snms not less than five dollars, 351. 
Deposits not subjl'ct to forfeiture by sentence 

of court-martin.I, 351. 
Deposits to be accounted for as public funds, 

351. 
Deposits 	to be returned upon discharge, etc., 

351, 354. 

SOT.DIERS' DEPOSITs-(crml{mud): 
Exemption from liability for soldiers' deLts, 

etc., 351. 
Government liable for sums <lrposit<>d, 351. · 
Interest allowed on sums not less than fifty 

dollars, 3•li. 
Paid, upon discharge or to heirs, ont of ap


propriation for current ;\'ear, M4. 

Paymaster to forward ab:o,tract:B of deposits, 


(note 2G /) :J51. 
PaymMtt>r to fnrriish soldiers with account 

books, 351. 
Record of de po•; ts to l>e kept in the office of the 

paynrnster-general, (note 26 m) 351. 
Regulations governing system of, (note 26) 

351. 

Secretary of war to regulate, 353. 


Sotnums' Ho11n. THE: 

Applications for udmi~sion into, (note 9) 592. 
Board of commissioners, 593, 599, 601. 
Classes entitled to benefits of, 592, 595--ti98, 

602. 
Criminals not arl.mitted, 597. 
Deductions from monthly pay for support of, 

598, 6114. 

De~erters not admitted, 595. 

Discharge from, 5li6. 

Drunkards, 595. 

Establishment of, 502, 604. 

Inmatl'S suLjPCt to At1icles of War, G04. 

Mutineers nut admitted, 595. 

Officers of thP. institution, 5fl4. 

J>ensium~ SJ.Irremlered, 5H6, (iO;t 

RegulationH for government of, fi93, GOO. 

Support of the institution, MIS, 60-1, GO.l. 

Volunteers, 592, (note 12 a) 5U5. 


SPrrs: 
Penalty for ncting as, 752, 753. 
Sentence, GG6, 667. 
Status under the laws of war, 1223, 1228, 12:19, 

l\!42-1244, 1254. 
SPIRITS: 

Extra issnes of, 277. 
Introduction of, into Indian country, (note 2) 

831, 851. 
SPRINGFIELD ARMORY: 

Clerks, 4:26. 
Paymaster, 401. 

STAFF OF THE AR~IY: 
Appointments in the, 532. 
Army corps, 52.t 
Command, (note 1) 510. 
Defined, (note 2) 5:l2. 
Department commanders, (note 9 c) 522. 
I>ivision commanders, (note 9 c) 522. 
Promotion, 540. 
Regulations governing the, 181. 

STANDARDS. See also " Colors" : 
Captured from the enPmy, 942, 943. 
Use of the enemy's, 1205. 

STATE COl'RTS : 
Discharge of minors, (note 2) 400, (note 5) 406, 

1029-1046. 
Execution or service of process upon iz:overn

ment r(•servations, 394, 395, 771, (note 
2 c) 772. 

Offenses Rgainst both civil and military law, 
(note 6) 6:!8, 914. 

Surrender of offenders against laws of the 
land, 913. 

STATE EXECUTIVE: 
Contemptuous or disrespectful words agaipi;:t 

the, 716. 
Discharge of volunteer officers, (note 4) 564. 

STATE LEGISLATt'RES: 
Contemptuous or disrespectful words ngaiost, 

716. 
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STATE TnooP~. Ree also" ThP Afififia": 
Itauk of militia officers among tlu·mselVPFI, 791. 

" " with rrg111ar officers, 
510, 511, fi:m. 

volunteer an<l rP!!nlar oftireri:;, fl20. 
Sen·ice in the, computed fur pay, etc., 519. 

STATUTE OF LIMrTATIOXS: 
:Fraud-. upon the goverumeu~ (note 48 a) 79. 
GPnPral provi~iom;;, o:~o. 
Jurisdiction of military ronrts O\'er persons 

di1;ichar~r>d the serYice, (note 8 a) 630, 
1U68-1U73. 

STKWARDS. See" llaspital Stewards." 

STOPPAGE OF PAY. See nlso" PnrfrifurP.ci": 
Appeals from, (note 7) 3'.l, 47, 48, 58, 61. 
Authority for, (note 37) 72. 
Officrrs in arrPars to the govprnmPnt, 72. 
Reimbur.-;ement for pnl1lic pr.operty damaged, 

lost, etc., 51-64, 2a9,4i7. 
Suspensfon from rank and command, (note 19) 

3.l6. 
STORF.KF.F.PFns, 1\h:nrcAL: 

.Five, with rank, etc., of captains of caYalry, 
2~1, 5~1. 

Pay, 321, 5:!1. 
To give bonds, :18. 

STOREKF.EPERS, Mn.ITARY. See also" Ordnance 
SI ore keepers": 

Sixteen in quarterma:0:ter's department, with 
rank, etc., of captains of caYalry, 221, 
521. 

To give !Jonds, 3G, 37. 
STORES. See "PulJlic Propaty." 
SunP<ENAS. See also" lVitnesses": 

Form of, (note lG a, b) G4:1. 
SUBSISTF.NCE 	 DEPARTMENT, TIIE. See also " The 

Ration": 
Acting a.~~if~tnnt commis.saries of suLsistcnce, 

(note a) 2GO, :121. 
Appointnwnts in, (note 2) 2no, 5:32. 5'.~G, 538. 
Assist.ant commissaries su11ject to duty as 

assistant qua.rtenna:-:tprs, (note 1) :lGO. 
Assistant quartPrma.s.ters snltjcc·t to duty in 

sub~istc>nce department, (note 1) 2(i0. 
Bonds to lw given by the otticers of, 37. 
Commi ..sary-gPneral nppoin tPd l1y selection 

from the <lepart111£>11t, 5:rn. 
Commissar.v sergeants, 1:mi. 
Oomm:ssariC's ru;signeil to army corps, 523. 

" " to militia and volun-
foE'r~, 822. 

Contracts for suhsist<•nce made by the com
missary-gf•JH•ral, 2(l2. 

lnsprctio11 of supplies pnrchnserl, 2fi2, 2G4. 
Inspector-generals desig'nate articl<'s for sales 

to oltice~ and enlh;ted men, 2G7. 
Issues, extra. 277. 

" n·gular, 2li9-276. 
to contract "111·geons, (note 14) 270. 
t.o Indians, 268. 

to prisoners of war, 346, 1216. 

Sf"H.men and marines, 956. 


" vetPrinary surgeons, (note 14) 270. 
Officers of, not to he intereste-d in trade, etc., 

129, ia2, 2tn, 2fi4. 
Officers of, su!Jject to martial law, 263. 
Organization, '2:fi0. 
Promotion to be Uy seniority, 539, 540. 
Sales of sulJsi•tence to coast survey, (note 8) 

265. 
to companies, (note 8) 2G:3. 
to enlisted men, (note G~) 

91, 267. • 
to otlicers, (noto G2) 91, 2G5, 

2!i7. 
to otlicera on cr~rlit, 265. 
to RttrvPying parties, (note 

G!) 91. 

Scns1STENCE Dr.PARTMENT. TIIF.-(crmNmurl): 
Sales of suhAhitC'nce to Yetl•rinary surgeons, 

(note l4 l 270. 
Sales of tobacco to enlistf'd rurn, 266. 
Secretary of war to prescr~lie regnlations gov

erning purehases, etc., 4, :lG2. 
Special commissa1ies for purchase of supplies, 

261. 

Status of the depnrtmcnt, (notc> 1 a) 260. 

8nhjection to Articles of \Var, 26;3, 680. 

Toi 1accn. 2Ci6. 

Tm11'portation of supplies, (note 7) 5. 


SuBSISTEXCE SrnnF.s. ~ee also "Puldic Prop
1r(11," 'l'fie Ration," and "SubsistenceH 

DPpartmrnt" : 
Care of, at military posts, 1:101. 
C'ommis!"ary-geueral to provi<lP, 262. 
Coutracts to lie ma1le nuder direction of the 

BPCrf'tary of war, 96. 

EmUezzlPment of, 78. 

8alc>R of, Ul. 21i;3, '2tl7. 

Special agents for purchase of, 261. 


8UIT8 AGArXST 0FFICER8: 
Emph1yment of counsel lly heads of depart

mrnt~, n:n. . 
Proceelli11gs al-'ainst delinquent officers, 64-72. 

su~nrnNS. See " lVilnesses." 

SUPERINTF.XDEXT OF 'bln.JTARY ACADF.MY: 
AssignPd hy .'<C'lectiun frum any urm of ser

vice, 157, 1G5. 
Comma11<lant of the post at West Point, (note 

12) 157. 

Courts-martial con\•ened by, 1308. 

J,occtl rank of, 157. 

Not required to give bonds, (note 10) 165. 


SuPERI"S"TE"S"DEXT-GE~ERAL OF ]lrLITARY SUP
PLIES:. 

Duties of the, (note 2 b) 26, (note 19 a) 54. 
Otlice of, auolished, (note 2 b) 26. 

SUPERINTF.NDENTS OF N . .\TIOXA I, CF.MET ERIES: 
Appoint.nwnt and pay of, 6:21, 622. 
Qnnrh•rs for, 613. 
Under direction of the quartermaster-genera.I, 

(note 17 a) 612. 
St""PF.RIOR OFFICER~: 

AppealtJ to, Uy comrnis~ioned offkeni, 69-1. 
" Uy inf1•riorofticersand !mlt.liers,6~5. 

Contempt or cli~re:-:pect towards, 717. 
Disobedience of orders, 74:1. 
The orders of. a protection to th<' i:mhordinntt?, 

(note 24) 90U, (note 28 d) 913, 1081-1089. 
The right of command, 510-514. 

8UPERNUMF.RARY 0FFICF.RR: 
Additional s1~cond lieutenant~, 170. 
llrevet second Jit>lltennnts, 14:\, 170, 5'.~4. 
Consolidation of infantry regin1f'nts, 4G3. 
ltedurtion of regiments below the standard, 

535. 
SuPPLTF.B. 	 See also "Contracts" and "Public 

I-'ropP-rly": 
All pnrchaEl;·s and contracts under direction of 

secrl't.ary of war, 4, 96-98. 
Contractoni' names m ...rked npon pnrkagcs.105. 

" subject to Articles of \Var, 112. 
Depots of, not under control of department 

commanders, (note 21 c) 743. 

DiRtribution of, 4. 

Enginf'er battalion, 375. 

Meaical, (note la) 281, 288. 

Ordnance, 405, 407. 

Quartermasters', 225, 226, 230, 23L 

Subsistence, 261-26:~. 


Transportation of, 5. 

Sl.'PPl.Y DF.PARTMENTR, THE: 

l\{edical department, (nntel a) 281, 288. 
lllilitary agents, (note 7) 225,· (note 3) 924. 
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SuPPJ...Y DEPARTMF.NTS, TRE-(crmtinued): 
Ordnance d•·partment, (note H) 2:lO, (note I) 

401, (note 8) 407. 
Purchasing department, (note 10) 226,(note 14)

2:;0. 
Purvi•yor of puulic supplies, (note I) 220, (note 

10) 226. 
Quartern~aHter's d<'partment, (note 1) 220. 
Subsbtence rleparttnf'nt, (note 1) 'LUO. 
Supermfondcnt-g<·nt·nil of military supplies, 

(note 2 I!) ~G, (note 19 a) 5'1. 
Supervision of the secretary of war, 4, (note 10) 

M, 96-98. 
ScRor.oN-GJ:~ornAL, THE: 

A brigadi<·r-genera1, :281. 
AmLulance corps under general direction of, 

:mo. 
Appoir:t•·? hy selection from the department, 

o.Jb. 
Artificial limbs provided under direction of, 

588, 589. 
Commi:-sioner of the Sol<liers' Home, 601. 
Di<•t of l•o•pitals n•gulatl'd by, 291. 
Duties ,,f, performed un<ler direction of the 

. President, (note 1 a) 281. 
Employment of fr male nurses, 289. 
Fn•l•dmt•n's hrn;;pital under direction of, 308. 
Otlice of, first estaulished, (note 1 a) 281. 
Purchase of supplies under direction of, 288, 

J:lOo. 
Regulations to Le prescribed by, for ambulance 

corps, 300. 
TPmporary vacancy in office of, 9-12. 
Trus~eS])l"ovjdcd under clirectiun of, 977-979. 

SrnGEON-GENEHAL, AssrSTANT: 
A colonel, '281. 
Appointment of, by selection, (note 4 a) 283. 
EnJi,ted men iu the otlice of, (note II b) 295. 

8-CRGEONS: 
Appointment of, 283, 538. 

" to militia or volunteer regi
mt>nt.~, 822. 

Assignment RS medical directors, 287. 
1\11:'dical pm VC.}'Ors to act as, 281. 
Number and rauk of, ~81, 284. 
Rf'gi111e11tal surgP.ons, militia or volunteers, 822. 
Reg,imental surgPons to cavalry regiments, 

regular army, (note 4) 452. 

SrRGEONB, AssISTANT. See also •'Contract Sur
geons": 

Appointment of, 281, 283, 538. 

:Examination of, :lSl, 283. 

Numlwr of, authorized, 281. 

Promotion of, 2h2, 28:1. 

Rank of, 281, 28~, :.!84. 

Regimeutal, militia or volunteers, 822. 


" to cavalry in regular army, (note 
4) 452. 

8URRF.NDF.R: 

ALandouing posts, forts, etc., 730. 
Capitulatiu11s under the laws of war, 1269, 

1:!84. 

Comp<'lling comman<ling officer to, 742. 

PuLlic property, 55, li84. 


SURVEYS. See a1so "Coast Survey": 
Buu11dary, (note 6 a) 376. 
Eugin,·e1· olticers employed upon, (note 6) 376, 

377, 378. 
Lighthuu,e, 392, 393. 
National, :-J77, 378. 
Sales ofs11Lsiste11ce, etc., to, (note 62) 91. 
Cnder direction of tlie t1ecretary of war, (note 

8) 6, 7. 

SrsPENSION FROM COMMAND: 
}'orteitures under sentence of, (note 19) 336. 
May Ue acco111pn.nied by sentence .to forfeit 

pay, etc., 660. 

Sr:TI.ER!ll. See also" Traders": 
A holisherl, 759. 
Exactions laid npon, 756. 
J... ien upon soldiers' pay, 758. 
1\Iay Le lwld as prisoners of war, 1190. 
l'rif'f•s, 7 &:;. 
Qnality of good~, etc., 755. 
Hent of stalls, etc., 7flG. 
81wps closed at certain hours, 754. 
'J'axt·s upon, 756. 
TrafiC'I'!S appointed l)y Sf'cretary of war, 7GO. 
Yiolence to persons bringing in provisions, 

etc., 757. 
Swonn-l\Lo\STF.R, THE: 

At the Military Academy, 156. 
Swonns: 

ArrrstC'd officers deprived of, 696. 
Drawn u1wn otlicers quelling frays, etc.~ 747. 
Prisonert1 of war, 1213. 

T. 
TACTICS, l\lrLITARY: 

Army officers tu give instruction in, at certain 
col le~eH, etc., 9:l9. 

Commandant of cadets, the instructor in, 
157. 

Land-grant collC'ges to proyide instruction in, 
(note 4 c) 9:!8. 

Militia to be exerci~ed in those of the army, 
W4. 

TATTOOl:SG: 
lly sentence of court-martial, prohiLited, ~68. 

TEACHERS OF 1\Ius1c: 
At Military Academy, (note 18) 172. 
<..:hief musicians, 460. 

TEACHERS, SCHOOL: 
Iustruction of enlisted men, 445. 

TEAl\fSTF.RS: 
Civilian, subject to Articles of War, (note 1 e) 

6·J5 6·)6 
Compan-y; aboiished, 454. 

TELEGRAMS:· 
J>riority of government messages, 973, 976. 
Rates, tnote ao) 973. 

TELEGRAPH LINES: 
.Appropriations not to be paid to certain lines, 

Y76. 
Priority of gov<.'rnment messngf's, 973, 976. 
Rates fur otlicial dispatches, (note 30) 973. 
Right of way to, ll7~, 974-Ui 6. 
Sdiure of, iu time of war, 9G8-971. 
Timuer oil puulic lands, 972, 973, 976, 

TERM OF E'.ll'LIST!irE:ST: 
E>taulished l>y law, (note 9) 503. 
Five years in all anus of service, 503. 
Indian scouts, (note 26). 464. 

TIMBER OX PUBLIC LANDS: 
J>rotection of, 775. 
Telegraph companies permitted to nse, 972, 

973, 976. 
TITLES, LAND: 

Approval of, by the attorney-geneml, 773. 
Conveyance or title to the United States, 772. 
Dutit'B of the secretary of war, 773. 
}~xpenditures of putJlic money, 773. 
l'urchuses of land, (note l4d) a86, 7i0. 
Sale of lighthouse sitl's, (note 15 a) 386. 

e " of military sites, 774. 
TITLES, MILITARY: 

Otlicers to be officially addressed by titles of 
their actual rank, 551. 

Officers honoralJly discharged from volunteer 
service, f>.:l4. 
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TOBACCO: 

Issued to enlisted men, 266. 


Tovor.RAPIITrAL E~GJNEF.RS: 
.l\lerged into corps of engineers, (note 1 a) 

368. 
TRADE: 

Immrrectionary Statrs, 94;')-9.):l. 
Officers of quartermaster's dc>partment not to 

Oe intrrP:-:t<>d in, 2:27. 
Officers of snh;;;istenee department not to be 

intere8tNl in, 263. 
Post tmd('rs:i, 7GO. 
Yiolence to person~ brin{'.!"ingin pro,·isions, 757. 
With the eneu1y, j:33, 1:!:26. 

TRADRRS, l~DTAN: 
Bonds to Le given hy, s:n .. 
}'oreigners not to he licen'!led 88, s:~4. 
l.icenses to trade in Indian country, 831-834, 

8B:t 
To hr citizPm1 of t.he United States, 834, 8G3. 
Tnuiinlo' without license, 8J3. 

'l'RADF.RS, PO:'iT. See al~o "Sutl.Jirs'': 
Appointt•d hy secrptary of war, 760. 
Jtpg11Jatio11s govrrniug, (notP. 27) 7GO. 
8uhjf'cti1•n to Articlc>s of"·ar, 760. 
Sutler's lif'n npun fo!ohlier1<1' pay, 7fi8. 
)'iolcnce to 1wr:;ons Uringiug supplies to C.1.mp, 

etc., 707. 
'l'RAXRFF.R or· APPROPRIATIO~S: 

Prohiliitcd, U~. 
'l'RAXSFF.R OF OFFICERS: 

Army and marine corp~, (note 22 a) 9!i4. 
Engint>f'f otticers from one corps to another, 

376. 
IJinC' to atnff, 530, 5:3.1. 
blarino corps to the army, (note 22 a) 954. 

TRA~BPORT.\'l'IO:N'. 	 See also "TratYeli'ng Allow
ances":. 

Agents to snpf'rintenil, appointed by the sec
rPtary of war, fJ. 

All n1ilitary, uuder direction of secreta.ry of 
war, 5. 

Artificial limbs, (note. 8) 586.. 
Cori1racts for, (note 6af-h) HG. 
ni~charµ:c>d offici~rs and soldil·r~, 344, 34!>. 
Insane officers ancl so11liPrs, (note Hi) 606. 
:M edieal supplies, 288, la06. 
:Mileage, :34!4, a~. 
Quu.rterma.:-iter's dE"partrnent charged with, 

(note 7) 5, 225. 
Recruiting service, (note 12 p) :J24. 
}tej!;ulatinns goYerning, (note 8) 2:.!5. 
Soldiers' cl1i1Uren, (110te 1:3 k) 326. 
Stoppages against cert:iin railroads, 1325. 
Termini of tranP<portation routes, (note 65 h) 

96. 
To national a~ylnm for disaLled volunteers, 

(note 12 a) 595. 
To Soldiers' Home, (note 9) 592. 

TnAVELINO A1,J,OWA:SCES: 
Citizen witnPsses Lefore militslry courts, (note 

16 b) 642. 
Commutation to militia, f:19, 821. 
Cuntract surgeons, (note 12 Ii) 324, (note 20 b) 

341. 
Di-:rbargt>d o:ffirers And soldiers, 344, 345. 
Mileage, 324, 325, 344. 
Officers on recruiting service, (note 12p) 324. 

" wholly retired, (note 4) 472. 
Transportation in kind for part of journey, 

(note 12 k) 324. 
Witne"8es bef<•re civil courts, (note 12f) 324. 

" " nlilitary courts, (nute l~ a) 
324, (note 16 b) 642. 

TREASON: 
Crime of, defined, 1297. 

War-traitors, 1~~0-12J2, 1235, 1242-1244. 


TREASTTRY DEPARTMENT, THF.. SPe also Arcnunts, 
Audilon, Unmptroller.~. Disbm·sin,q O.Oicers, 
Puhtic llftmPys, 1-1.nd Public Prope1·ty: 

Acrounting officers, 28-;~5 . 
Adjustment of accounts, 25-27, (note 5 e) 29, 

(note :JO) 68. 
Appeals from settl••ments, (note 1) 25, 32, (note 

7Ja:i, 122, 1 "5. . 
Appropriations, 87-95. 
Auditors, 28, 2\J, 3:3-:35, 54, 61, 65, 72, 94, 117, 

118. 
Bon<ls of dislinrsing offirrrs, 14, 36-38, 42, 78, 

105, 2:!9, :LSI, 318, \Jt5, 920. 
Checks, dr11f'tl'I, etc., 42-46, 49, 75, 77, SO, (note 

88) l:J4. 
Claims, g<·nernlly, 26, 66, 67, 127-114. 

" the cunrt of, 47, 48, 1i:2-li6. 
Cornptroll('rs, ~X-:J::J, 35, G4, GS, G9. 
Contracts, 96-11:2. 
D{'linq11e11t ofticers, 64-72. 
l>isl1ursi11g otticers, :H..H)O. 
Drafki, thf'cks, etc., 4~-46, 4!l, 75, 77, SO, (note 

88) l:J4. 
F.stimn te1', 8::J-86. 
Fiscal year, (note 3) 27. 
:FL•rms for keeping and .rend<'ring accounts, 25. 
}'rautls upon, 7:l-82. 
Indemnity for property lost, dei;troyed, etc., 

11:1-1:21. 
Jurisdiction of accounting officers, (note 5) 29, 

(uot~ 19) 54. 
Property 1tccou11ta1Jility, 51-G3. 

" returns, (note 19) 54. 
Reglllations of, sulijPct to revision by the 

courts, (note 1) ~5, 3i, 11'.:!, 1:25. 
SealR to oftidal 11onds, Ptc ., (note 10 c) 38. 
Sl·ttlemt>nts to Le made within the fiscal year, 

~7. 
Treasury transcripts, G5, 74. 

TRIALS: 
Hours for proceedings of, G29. 
New trials, ()"28. 
1'roceedi11gs of' military courts, 648-656. 
Uulc>s govnuing, (nute 21) G5~. 
8tatute of limita1iuns, G30. 

TROOP, CAVAl.RY: 
Urga.ni1.atiun uf, in the army, 452-454, 456, 

(note 12) 504. 
OrganiZ•ltiun uf, in the militia, 786, 792. 

I TnoPHJES~ 
P1·et:1er,.:vntion of, un<ler direction of the ta>cr~ 

ta.ry of war, 94:!, 94J. 
TnurEs: 

Abuse of fla!t" of truce, 1240, 1241, 1251-1254. 
Armist:ct>s, 1~75-1~8:3, 1~85-1::!1S7. 
Capitulatio11~, 12~4. 
)flags of truce, l~fil-1254. 
Laws anti usages of war, 1180. 

TRUMPETERS: 

:Each company of cavalry to have two, 454. 

l'ay, 3~6. 


TnuMrETERs, CurEF: 

Each rPgiment of cavalry to have one, 45:?. 

l'ay, 3~6. 


TRUS8F.S: 

Provided for ruptured soldiers, 977-979. 


u. 
UNIFO"RM OF TRE ARMY: 

AmlmJance rori1s, 305. 
Army 1.i~if~~·m prescribed by the President, 

2.~u, ovl. 
Bre,·et rank. V!ll. 
Corps badges, 524. 
Volunteer rank of regular oflice!"I', (note 7) 518. 
Volunteers honorably discharged, 518. 
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li"S"fFORM OF TRE ENEMY: 
Laws of war in reference to nse of, 1203-1205. 

r~IVETISITIF.S. See also" Col!P,r/eS": 
Detail of anny officers at, 481, 929. 

l'PBRAIPIXG LANGUAGE: 
Penalty for using, 722, 746. 

v. 
VACANCIEA. See also "Appointments" and "Pro

mnfions": 
Appointments to, in regiments reduced below 

minimmn, 535. 
f'aused Uy retirement of officers, 471. 
Exi~ting while the Sl•nate is in session, 342. 
In staff corps and departments, 9-l:l, 53!!, 536: 

5:J8~'>4U. 
Original, defined, (note 7) 539. 

Reorganization of the army, 220, 281, 310, 401, 


451, 461, (note 7) 518, 5:17, 
Temporary, in departrnents and bureaus, 9-12. 
The appointing power, (note 1) 5:l0. 
Tran~fers from line to Rtaff, 533. 
YoluntP<"rs to be appointed to certain, 220, 

(note 2 a) 2GO, 2til, (note 4) 283, 310, 401, 
451, 461, (note 7) 518, 

VETF.Rl:SARY Srnar.o:ss: · 
Allowed in cavalry regiment~, 451, 454. 
Clothing not to ue issued to, (note 25 b) 348, 
Pay, 4~J l, 454. 
Quarters and fuel, (note 11) 454. 
Uutions not iAsued tll, (nute 14) 270. 
Statns of, (note 11) 454. 
Traveling allowances, (note 22 e) 344. 

VrnLENCE: 
A buses and di•orders, 69~, 91:i, 914. 

Laws of war in reference to, 11S4. 

Offenses against known lawi!I of the land, 913. 

To persons bringing in provisions, etc., 757. 


'VISITORS, THE IlOARD OF: 
Appointments hy the Pre~ident, 150. 

" by the two Houses of Congress, 
168. 


Duties, 150, 168. 

VOLUNTEERS 	 JN THE S1mvICE OF THE UNITF.D 

STATES: 
Additional paymA.sters, 311. 

H staff for quartering, supplying, etc., 
8~2. 

Appointments from, in rrgular army, 220, (note 
!6~~ 260, ~~1. (note 4) 283, a10, 401, 4f1l, 

A•ylum for those disabled, (note 12 a) 595. 
ll1igud~ and. division organization, (note 11) 

5~5. 
Burial of those honorably discharged, 623. 

Command, 510, 511, 519, 520, 

Corps [,ad;r<•S In'iy ue worn by those honorably 


discharged, 5:!4. 
Employment of, in enforcingrE>venue laws,885. 
Line of the army as distinguished from, (note 

7) 5:m. 
Militia to he organized as, 806. 
Pay and allowances, 34:3, a46, 519. 
J>aymenta to, :11 l, :120. 
Fen1'iions to such as are disabled, etc., 575. 
Rank, priYil<>ges, etc.,518-5:::!0. 
Status of, 5:20. 
Suhjectiou to Articles of 'Var, 627. 
Title of military rank retained by those hon
- orably discharged, 518. . . 
Uniform may ue WOl'Il uy those honorably dis

charged, 518. 
VOTES: 

Given by mE>mbers of courts-martial, 6..-'l3. 
Iuterference with elections, Sb'.6, 887. 
Right of suffrage exercised by officers and 

s·,Jdiers, 886. 

VoucRERS: 
Abstrartion of, (note 44 a) 78. 
Accounts to be accompanied by, 41, 50. 
False, 74, 76, 78. 
Loss of, 47, 48, 58, 61. 
Receipts for amounts not pai<l, 76, 78. 

" for property uot delivered, 78. 

To be submitted with accounts, 41, 50. 


w. 
WAGON-1\!ASTF.RS: 

Appl)inted by qnartennai:zter-genera1, 223. 
Designated as warrant officers, (note 16) 233. 
Master·wa.goners, 22-i. 

'VAGONERS: 
In quartermaster's department, 224. 

'V	AGONERS, COMPANY: 
Batteries of artillery, 458. 
CompaniPB uf infantry, 462. 
Troops of cavalry, 45i. 
Pay of all, (note 13 a) 326, 327. 

'VAR. See" Laws of JVar.'' 
"rAR DEPARTMENT, THE. See also"&cretary of 

War" and '' Mupply DP-pm·tmenti;": 
Accountants of, (note 2 b) i6, (note 8) 3~. 
Adjutant-general held to ue the staff officer of, 

(note 1) 1. 
Dnreau of military justice ~stal>lished in, 210. 
Chief clerk, 2, l:t 
Chiefs of bureaus, 9-12. 
Clerks, 14-18. 
DislJurMing clerk~, 14. 
Employees, 3, (note 18) 1~19. 
};stablished, 1. 
:Freedmen's bnrean transferred to, 211. 

" hospital placed untler t.lirection of, 
au8. 

Indian affairs, (note 4) 1. 

Laborers, (note 18) 18, 19. 

Oath of office, 3, 542. 

ll!essengers, (note 18) 18, 19. 

lllilitary Academy placed under direction of, 


165. 

Office hours, 959. 

J>en..;ions, (note 3) 1. 

Principal officer in, 1. 

Public lands, (noto :3) 1. 


" property in, 6i, 6:3. 
Records of, a<lmissilile in evidence, 8. 
Supply departnwnts, (note 2 a) 1, 4, (note 19) 

54, 9U-98, 182. 
Temporary vacancies occurring in, 2, 9-12. 
Watchm<·n, (note 18) 18, 19. 

WARRANTS: 
Appropriations for the army drawn from trea· 

sury by the secretary of war, 90. 
Appropriations not drawn against, for two 

years, 94. 
Authority of secretary of war over balances, 

32, (note 7 c) :~. 90, 125. 
Counteniigned by the second comptroller, 29, 

32, !JO. 
Drawn uy the secretary of war, 32, (note 7 c) 

3:~, 90, 125. 

Sales of property, 91. 

Transfers of appropriations, 92. 


'VASTE AND SPOIL. See also "Maraudi'ng": 
Ammunition Wllsterl, 52. 
Captured property, 55. 
Committed uy Uuited States troops, 693, 914. 
Pillni;e, 7:lO. 118~. 
Puulic property wasted or spoiled, 51-54. 
Surrender of criminals to civil authority, 913. 

''\i'"ATCH:'IIEN: 
Employment of, in war department and its 

uur-eaus, (note 6 a) 4, (note 18) 18. 
Salaries, 19. 
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WATCHWORD: 
Penalty for disclosing or changing, 731. 

WEST POINT. See also u !Jlililary Academy": 
Estaulishment of the Academy at, (note 1) 141. 
Military command of, (note 12) 157. 
llesidents and visitors, (note 1 a) Hl. 
Superifl~~-dent may convene courts-martial, 

WHIPPING: 
Flogging prohibited, GG3, 1314. 

\VJTNE8SES: 
All, to be examined on oath or affirmation, 

&!8. 
Attendance of officers on civil courts, (note 

12f) 324, 339, 341. 
Citizens summoned before military courts, 64:1. 

'' " " retiringboards,472, 
G43. 

Con tempt of court, 654. 

WITNESSE~-(continued): 
Contract surgeons, (note 20 b) 341. 
Depositions, 649, 650. 

Invr-stigation of claims, etc., 133, 134. 


" of frauds, 82, I:J:1, 134. 
Pay of citizens, (note lG b) 643. 
Process of attachment, (note 16 a) 643. 
Rules of eYi<lence, (note 19) 649. 
Subpcenas, form for, (note 16 b) 643. 

WoMEN. See" Laundresses." 

WORJ\.ING-PARTIES: 
Extra-duty pay, 248. 
Extra issues to, 277. 

Prisoners of war, 1216. 


Wons111P. See "Divine Service." 
WRONGS, R1mREBS OF: 

Abuses and diimrders, 693. 
Appeals, 6M, 695. 
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