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ADVERTISEMENT TO THE SECOND VOLUME 

OF THE 

P 0 L IT I CAL DI CT I 0 NARY. 

THE plan and object of this Dictionary have been explained in the 

Advertisement prefixed to the First Volume. This .Second Volume 

completes the work. 

The Index contains the heads or titles of all the articles in the Two 

Volumes: and it also contains many heads or titles to which there are 

no separate articles corresponding, but as to which heads or titles some

thing is said in the several articles which are referred to . 
•

Some references occur in the body of the work which have not been 

made good, but they are few in number and comparatively unim

portant; an<l some few references have been inaccurately made. It is 

difficult in a Dictionary to avoid errors of this kind, though due pains 

were taken to prevent them being made here. The Index in this 

Second Volume shows what the work contains. 

A few subjects have been omitted which some persons might expect to 

find in a Poiitical Dictionary ; but it was thought prudent to limit the 

work to two volumes, and this limitation made it necessary to exclude 

articles ofless importance. 

It may however be stated that this is the only wm k of the kind in 

the English Language; that it conJains a large amount of information 
a2 
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. 	on most political subjects which cannot be found in any other book 

adapted for general use ; and that, though it does not profess to be a 

Law Dictionary nor to be free from the errors which are unavoidable 

in any work of the kind, it contains both more and more· exact legal in

formation than is given in some works which are entitled Law Dic

tionaries. 

The rapid movement of modern legislation can only be followed by 

a periodical work. The act 9 & 10 Victoria, c. 59, ' An Act to relieve 

her majesty's subjects from certain penalties and disabilities in regard 

to Religious Opinions,' was passed too late to be noticed in its proper 

place. This is mentioned as an instance of the kind of omissions and 

the causes of them which have occurred in the progress of this work. 

The passing of this act brings the condition of Reliaion in this country 
• 	 0 

still nearer to that condition which is considered in the article Enu-
CATION [vol. i. p. 816]. 

London, September, 1846. 
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POLITICAL DICTION ARY. 


[FACTOR. 
FACTOR is a mercantile agent, who 
buys and sells the goods of others, and 
trausacts their ordinary business on com
mission. Ile is intrusted with the pos
session, management, and disposal of the 
goods, and buys and sells in his own name, 
in which particulars consists the main 
difference between factors and brokers. 
[BROKER.] 
1• The chief part of the foreign trade of 
every couutry is carried on through fac
tors, who generally reside in a foreign 
country, or in a mercantile town at a dis
tance from the merchants or manufac
turers who employ them; and they differ 
from mere agents in being iutrusted with 
a general authority to transact the affairs 
of their employers. The common duty 
of a factor is to receive consignments of 
goods, and make sales and remittances 
~ither in money, bills, or purchased good~ 
m return ; and he is paid by means of 
a per-centage or commission upon the 
money passing through his hands. It is 
usual for a factor to make advances upon 
the goods consigned to him, for which, and 
a_lso for his commission, he has a general 
he~ upon all the property of his employer 
which may at any time be in his hands. 

Previously to the stat. 6 George IV. 
c. 94, a factor had only authority to sell 
the goods of his principal, and if he 
pledged them, the principal might recover 
them from the pledn-ee. But by this sta
t~te the pledgee of~factor, when he lends 
~is money without notice that the factor 
is not the actual owner of the goods, is 
enabled to retain them for his security; 
and even when he has such notice the 
lender has a lien upon the goods t~ the 
same amount as the factor was entitled to. 

The rights and liabilities of merchants 
VOL. U.~ 

FACTORY. 
and factors are governed by the laws of 
the place in which they are domiciled; 
and any contract which may be made by 
either of them must be governed by the 
law of the place where it is made; and 
these rules are acted upon by the courts 
of justice of every civilized nation. Thus, 
since the passing of the above-mentioned 
statute, a foreign merchant cannot recover 
his goods from the pledgee of the factor 
in England, though ;he, may be totally 
ignorant of the change which has taken 
place in the law. Again, if a bill be 
accepted in Leghorn by an Englishman, 
and the drawer fails, and the acceptor 
has not sufficient effects of the drawer in 
his hands at the time of acceptance, the 
acceptance becomes void by the law of 
Leghorn, and the acceptor is discharged 
from all liability, though by the law of 
England he would be bound. (See 2 
Strange's Reports, 733; Beawe's Lex 
Jl,Ierc.; Bell's Commentaries; Paley, 
Principal and A!Jent.) 

FACTORY. The name of factory was 
formerly given only to establishments of 
merchants and factors resident in foreign 
countries, who were governed by certain 
regulations adopted for tl1eir mutual sup
port and assistance against the undue 
encroachments or interference of the go
vernments of the countries in which they 
resided. In modern times these factories 
have, in a great measure, ceased to exist, 
because of the greater degree of security 
which merchants feel as regards both the 
justice of those governments and the pro
tection, when needed, of their country. 

The Venetians, Genoese, Portuguese, 
Dutch, French, and English, have all ~ad 
establishments of the nature of factories.. 
In China the Portuguese established a 
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factory at Macao, and the English at 
Canton. In most instances, factories have 
at first obtained the privilege of trading, 
and afterwards procured for the precinct 
assigned to them some exemption from 
the jurisdiction of the native courts. In 
this state of things the supreme govern
ment of the country whose subjects have 
established the factory prepare laws for 
its control and administration, and treat 
it in fact as if it were its dependency, 
though the sovereignty of the native 
government is undisputed, and to it be· 
longs the right of legislation for the pre
cinct of the factory, though it may not 
always have the power of resuming it. 
( Government efDependencies. By George 
Cornewall Lewis, pp. 93 and 169.) 

In its usual acceptation, the word factory 
is now employed to denote an establish
ment in which a considerable number of 
workmen or artisans are employed toge
ther for the production of some article of 
manufacture, most commonly with the 
assistance of machinery. 

FACTORY. The word •Factory,' 
according to the Factory Act (7 Viet. c. 
15), means all buildings and premises 
wherein or within the close or curtilage 
of which steam, water, or any other me
chanical power shall be used to move or 
work any machinery employed in pre
paring, manufacturing, or finishing, or in 
any process incident to the manufacture 
?f cotton, w<>?l, hair, silk, flax, hemp, 
JUte, or tow, either separate! y or mixed 
together, or mixed with any other mate
rial or any fabric made thereof; and any 
room situated within the outward gate or 
boundary of any factory wherein children 
or young persons are employed in any 
process incident to the manufacture car
ried on in the factory, shall be taken to 
be a part.of the facto~y, although it may 
not contam any machmery ; and any part 
of such factory may be taken to be a fac
tory within the meaning of the Act 7 
Viet. c. 15; but this enactment shall ~ot 
extend to any part of such factory used 
solely for the purposes of a dwelling
house, nor to any part used solely for the 
manufacture of goods, made entirely of 
any other material than those herein enu
merated, nor to any factory or part ofa fac
tory used sole!y for the manufacture of lace, 

of hats, or of paper, or solely for bleach· 
ing, dyeing, printing, or calendering. 

What is called the ' factory system' 
owes its origin to the invention and skill . 
of Arkwright; and it is probable that but ; 
for the invention of spinning machinery, I 
and the consequent necessary aggrega· . 
tion of large numbers of workmen iu I 
cotton-mills, the name would never have 
been thus applied. It is in the cotton· 
mills that the factory system has been 
brought to its highest state of perfection. 

The first cotton-factory was established I 
in 1771 by Arkwright iu connection with 
Messrs. Need and Strutt, of Derby, and ! 
was situated at Cromford, on the river l 
Derwent; and the first of these establish· 1 
ments erected in Manchester was built in . 
1780, and had its machinery impelled by 
an hydraulic wheel. the water for which I 
was fnrnished by a single-stroke atmos
pheric pumping steam-engine. The pro
gress of cotton-factories was so rapid that 
in 1787 there were 145 in England and I 
Wales, containing nearly two millions of l 
spindles, and estimated to produce as much 
yarn as could have been spun by a million 
of persons using the old domestic wheel. 
The number of cotton, wool, silk, and flax· 
spinning factories worked by steam or 
water-power in the United Kingdom, with 
the nnmber of persons employed therein 
in the year 1835, was as follows:-

Pactories. Persons. 

Cotton 1262 220,134 
Wool 1313 71,274 
Silk 238 30,G82 
Flax 347 33,283 

3160 355,373 
The number of persons employed !n 

textile manufactures in Great Britain, m 
1841, was 800,246, the greater part of 
whom are employed in factories. The 
numbers employed on each description of 
fabric was as follows:

Cotton 377,622 
Hose • 50,955 
Lace • • 35,347 
Wool and Worsted • 167,296 
Silk • 83,i73 
Flax and Linen • 85,213 

800,246 
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The age and sex of the above-men
tioned number of persons were as 
under:

Aged 20 Years 
and upwards . Under 20. Total. 

.Males 344,121 109,260 450,381 
Females 211,070 135,795 34u,865 

Total 555,191 245,055 800,246 
The sex and age of persons employed 
iu the cotton manufacture are given at· 
COTTON MANUFACTURE AND TRADE, 
p. 696. "In the woollen manufacture 
the number of adult males employed is 
three times as great as that of the adult 
females, while the number of either sex 
under twenty years of age is compara
tively small : the same may be said of the 
hose, hut in the flax and linen manufac
tures the preponderance is not quite so 
great. In silk the number of both sexes 
employed are nearly equal, the excess 
among adults being with the males, and 
under twenty with the females. The 
manufacture of lace is the only one iu 
which the number of females is very 
much greater than that of males." (Cen
sus Commissioners' Report.) In the 
Yorkshire district, which is under the 
superintendence of Mr. Saunders, the 
~umber of persons em ployed in factories 
in 1838 was 95,000, and in 1843 there 
were 106,500; hut there was a positive 
decrease in the number of children, 
amounting to 2000. Mr. Howell, in
~pector of factories for Cheshire and the 
lllidland Counties, states (Jan. 1844), that 
the few factories in which children under 
~irti;en years of age are employed in his 
circuit are chiefly in isolated rural dis
tricts or in non-manufacturing towns. 

The ~egislature has interfered to pre
vent children in factories being tasked 
?erond their strength, to the permanent 
lllJury of their constitutions. This abuse 
was the more to be apprehended, because 
a large. proportion of the children en
gaged m cotton-spinning are not directly 
:ployed by the masters, but are under 

e control of the spinners, a highly-paid 
class of workmen, whose earnings depend 
gre.atly upon the length of time during 
which they can keep their young assist
ants at work. A parliamentary commit
tee sat for the investigation of this sub

ject in 18.3)!, and subsequently a commis
sion was issued by the crown for ascer
taining, by examinations at the factories 
themselves, the kind and degree of abuses 
that prevailed, and for suggesting the 
proper remedies. In consequence of 
these inquiries, an act was passed in l 833 
( 3 & 4 Wm. IV., c. 103) for regulating 
factories. This act has been amended by 
7 Viet. c. 15; but in order to show the 
course of recent legislation on this subject, 
we shall first give some of the main 
enactments of tlie first act. 

The act 3 & 4 Wm. IV. provided, that 
after the lst of January, 1834, no person 
under the age of eighteen years should 
work in any cotton, woollen, flax, or silk 
factory worked by the aid of steam or 
water-power, between the hours of half. 
past eight in the evening and half-past 
five in the morning; that no person 
under eighteen years of age should work 
more than twelve hours in any one day 
nor more than sixty-nine hours in the 
week. Except in silk-mills, no children 
under nine years of age were to be em
ployed. Children under eleven years 
old were not to be worked more than nine 
hours in any one day, nor more than 
forty-eight hours in one week. This 
clause came into operation six months 
after the passing of the act. At the ex
piration of another twelve months its 
restriction was applied to children under 
twelve years old; and when thirty 
months from the passing of the act had 
elapsed, the restriction was applied to all 
children under thirteen years old. This 
clause came into operation on the 1st of 
March, 1836. In silk-mills, children under 
thirteen years of age were allowed to work 
ten hours per day. It was made illegal 
for any other mill-owner to have in his 
employ any child who had not completed 
eleven years of age without a certificate 
by a surgeon or. physician "that such 
child is of the ordinary strength and ap
pearance of children of or exceeding the 
age of nine years." In eight~en m~n!hs 
from the passing of the act this prov1s10n 
was made to apply to all children under 
twelve years of age; and upon the 1st of 
l\Iarch, 1836, the provision was made to 
include all children under the age of 
thirteen. Four persons were appointed 
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under the act to be Inspectors of Facto
ries, in order to carry into effect the vari
ous provisions which it contained. 

After the expiration of six months from 
the passin"' of the act, it was declared 
unlawful ~ employ in any factory any 
child under the ages restricted to forty
eight hours' labour in the week, unless 
on every Monday the employer should 
receive a ticket from some schoolmaster, 
certifying that such child had for two 
hours at least for six out of seven days 
of the week next preceding attended his 
school. The school might be chosen by 
the parents or guardians of the child; but 
in case of their omitting to appoint any 
school, or in case of the child being with
out parent or g·uardian, the inspector 
might appoint some school in which the 
child might be taught, an.d the employer 
was allowed to deduct from its weekly 
earnings any sum not exceeding one penny 
in every shilling, to pay for the schooling 
of such child. 

By the Amended Factory Act (7 Viet. 
c. 15), every person who begins to oc
cupy a factory must give notice thereof, 
and full details respecting the same, 
" to the office of the Factory Inspectors, 
Londo.u." 

There are various penalties for the 
offences constitutd<l by the two acts, and 
the duty of seeing them carried into effect 
is devolved upon four inspectors, called 
the Inspectors of Factories, each of whom 
has sub-inspectors employed under him. 
The United Kingdom is divided into four 
districts, and at the head of each is a 
chief inspector. The four inspectors 
assemble together at their office in Lon
don every half year, and make a joint 
report to the Secretary of State for the 
Home Department of such matters as 
appear necessary. Each inspector makes 
a report to the same authority every half 
year; but the reports were formerly made 
quarterly. 
. The powers of inspectors and sub
rnspectors are very considerable. An 
inspector or sub-inspector is authorized to 
e.nter every part o~ any factory, at any 
time, by day or by night, when any person 
shall be employed therein; and to enter 
by day any place which he shall have 
reason to believe to be a factory; and to 

enter any school in which children em· 
ployed in factories .are e?uc~ted ; and at 
all times to take with him mto any fac
tory the certifying surgeon of the district, 
and any constable or other peace officer 
whom he may mean to assist him; and 
may examine, either alone' or in the pre· 
sence of any other person, as he shall 
think fit, every person whom he shall 
find in a factory or in such a school, or 
whom he shall have reason to believe to 
be or to have been employed in a factory 
within two months next preceding the 
time when he shall require him to be ex· 
amined touching any matter within the 
provisions of the Factory Act. And the 
inspector or sub-inspector may, if he 
shall see fit, require such person to make 
and sign a declaration of the truth of the 
matters respecting which he shall be 
examined. 

By the amended act the word " child"' 
means a child under the age of thirteen; 
and the term "young person" means a 
person of the age of thirteen and under 
the age of eighteen. 

No child under the age of eight can 
be employed in any factory. Under the 
act 3 & 4 Wm. IV. nine years was t11e 
age of admission, but, with a reduction of 
the hours of working, an earlier age has 
been substituted. A child who has com· 
pleted his eighth year must obtain a 
medical certificate, as required by 3 & 4 
Wm. IV., before he can be employed; 
and a similar certificate is also required 
from young persons between the ages of 
thirteen and sixteen. These certificates 
can only be granted by a certifying sur
geon duly appointed by the Inspectors of 
Factories, and they are only valid at the 
factory. for which they were granted. 
The certifying surgeons visit factor!es 
weekly, and are responsible to the m
spector of the district, who, as well as the 
sub-inspector, has the power of annulling 
certificates which have been improperly 
granted. Under the act 3 & 4 Wm. 
IV. the occupiers of factories appointed 
the ~rtifying surgeons, who were gene
rally the medical attendants of their own 
families. 

Persons under eighteen are not allowed 
to work between the hours of half-past 
eight in the evening and half-past five in 
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the morning; nor more than twe!ve ho?rs 
in one day; nor more than s1xty-nrne 
hours in any one week (3 & 4 Wm. IV. 
c. 103, § § I, 2). Females above the age 
of eighteen can only be employed for the 
same time and in the same manner as 
"young persons;" an arrangement intro
duced for the first time by the amending 
act. l.'lo "child" is to be employed more 
than six hours and a half in any one 
day, unless when the dinner-time of the 
"young persons" begins at one o'clock in 
the afternoon, in which case children who 
begin to work in the morning may work 
for seven hours in one day. Children 
must not be employed after one o'clock 
in the afternoon, except when they work 
on alternate days; but in silk-factories, 
children, if above eleven, may be em
ployed solely in the winding and turning 
of raw silk for any time not exceeding 
ten hours on any working day, but not 
after half-past four P.M. on any Saturday, 
and such children are not required to 
produce a certificate of school attendance. 
Under the former factory act children of 
any age might be employed in silk-mills. 
Again, as to silk-mills, children between 
eight and eleven can only be employed half 
aday, and are required to attend school. 

w.hen the labour of" young persons'' is 
restricted to ten hours a-day, any "child" 
may be employed ten hours on alternate 
days; but the occupier of the factory must 
give notice to the inspector of this arrange
ment with regard to the children. No 
child or young person is to be employed 
for any purpose in any factory after half
pastfouron Saturdays. Thetime for meals 
IS ~egulated both by the act of 3 & 4 Wm. 
I\. and that of 7 Viet. At least one hour 
and a half must be allowed for meals 
to every young person between half-past 
~ven in th~ morning and half-past seven 
in the evemng. One hour is to be given 
before three o'clock in the afternoon. No 
child or young person· is to be employed 
before one o'clock iu the afternoon with
O,Ut an inte~al of thirty minutes for meal 
time. Durmg meal times no child or 
young. person is to be in any room 
wherein any manufacturing process is 
then carried on. All youn"' persons 
are. to have time for meals at the same 
penod of the day, unless for special 

cause to be allowed in writing by an in
spector. 

Holidays are fixe<l by both acts, which 
in England or Ireland are Christmas-day 
and Good Friday; an<l in Scotland the 
days set apart as fast-days. All children 
an<l young persons are besides to have 
eight half-holidays yearly, and at least 
four must be allowed between the I 5th 
of March and lst of October. l\'o cessa
tion from work is deemed a half-holiday 
unless notice thereof has been fixed up 
the previous day in the factory. 

In making up time lost by accident, 
provisions are carefully introduced to 
prevent any unnecessary infringement on 
the ordinary working hours. Notice 
must be sent by post to the sub-inspector 
of factories, stating the intention to re
cover lost time, and a notice to the same 
effect must be previously fixed up at the 
entrance of the factory. 

The act contains provisions for paint
ing and whitewashing, or cleaning with 
soap and hot water the interior of fac
tories; also various regulations for the 
prevention of accidents and for protecting 
the workers from discomforts. No child 
or young person is to be employed where 
the wet spinning of flax is carried on, 
unless sufficient means are used for pro
tecting the workers flrom being wetted, 
and, when hot water is use<l, for prevent
ing the escape of steam into tlte room 
occupied by them. No child or young 
person is allowed to clean any shaft or 
any wheel, drum, or pulley while the 
same is in motion, nor to work between 
the fixed and traversing part of any self
acting machine in motion. Snch parts 
of the machinery as are dangerous, and 
near to which children or young persons 
are liable to pass, are to be securely 
fenced. In case of accident to any of 
the workers, the occupier of the factory 
must give notice of the same to the cer
tifying surgeon of the district, and he is 
required to investigate it and to report 
thereon to the inspector, for which pur
pose the surgeon has the same powers 
and authority as au inspector. The 
Secretary of State, on the report of one 
of the inspectors of factories, may em
power him to direct an action to be 
brought in the. name and on behalf 
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of the person injured for recovery of 
damages. 

By the first Factory Act every child 
employed in a factory was required to 
attend school two hours daily; but by the 
amending act the time is extended to 
three hours, between eight in the morning 
and six in the evening, on every working 
day except Saturday. When the chil~ren 
work on alternate days, they are reqmred 
to attend school on the other days for five 
hours each day. The occupier o.f a fac
tory must obtain every Monday a certi
ficate from the schoolmaster that each 
child has attended school as required by 
the act, and such certificates must. be 
kept for six months after the date thereof, 
and be produced during this period when 
required by either an inspector or sub
inspector. The inspector may require a 
sum not exceeding twopence per week to 
he paid by the occupier of a factory to 
the schoolmaster towards the expenses of 
instructing any child employed in the 
same, and any such sum thus required 
may be deducted from the child's wages. 
If an inspector, on his personal examina
tion, or on the report of a sub-inspector, 
shall be of opinion that any schoolmaster 
who grants certificates of the school at
tendance of children employed in a fac
tory is unfit to instt'llct children, by reason 
of his incapacity to teach them to read 
and write, from his gross ignorance, or 
from his not having the books and ma
terials necessary to teach them reading 
and writing, or because of his immoral 
conduct, or of his continued neglect to 
fill up and sign the certificates of school 
attendance required by the act, the in
spector may annul any certificate granted 
by such disqualified schoolmaster, by a 
n?tice in writing addressed to the occu
pier of the factory iu which the children 
na~ed in the certificates are employed, 
setting forth the grouuds on which he 
deems such schoolmaster to be unfit. 
After the date of such notice no certificate 
of school attendance granted by such 
schoolmaster shall be valid for the 
purposes of this act, unless with the 
consent in writing of the inspector. 
When an · inspector annuls a school
master's certificate, he is required to name 
some other school within two miles of 

the factory from the master of which he 
will receive certificates. The school· 
master and the occupier of a factory may 
appeal to the Secretary of State for the 
Home Department in the case ofannulling 
certificates; and the inspector is required 
to report (but the act says annually only, 
although the inspectors make half-yearly 
reports) each case of annulment, and the 
reasons for it to the Secretary of State. 
By a clause in the first Factory Act it is 
enacted that whenever it appears neces
sary to any inspector that a new or addi
tional school is required, such inspector 
is authorized to establish or procure the 
establishment of such school. 

By the limitations of the working time 
for children under thirteen to half a day, 
they are enabled to attend school: those 
children who work in the morning go to 
the afternoon schools, and those who work 
in the afternoon have been to school in the 
morning. In many factories a change is 
madeat theend ofeach month, and the chil
dren who were employed in the morning 
attend school and work in the afternoon. 

When the Factories Bill (7 Viet. c. 15) 
was introduced into the House of Com
mons there was a large party in favour 
of a greater diminution in the hours of 
labour than the bill proposed. Lord 
Ashley moved that the word "night" be 
construed to mean from six: in the even
ing to six in the morning, and the word 
"meal-time" to be two hours' cessation 
from labour. This would have left only 
ten hours as the time for actual work. This 
amendment was resisted by ministers, 
who contended that it would have the 
effect of reducing wages; or that, if it had 
not this result, it would affect that por• 
tion of our manufactures connected with 
the export trade ( 35,000,000l. out of 
44,000,000l.) which had already, in many 
instances, to endure a severe competition 
in the markets of the world. The amend
ment (a ten hours' clause) was however 
carried by 179 against 170 for the origi
nal motion (twelve hours). On the fol
lowing night Lord Ashley stated the 
plan by which he proposed to carry out 
the vote of the House : after October, 
1844, he would restrict the daily hours of 
labour to eleven; and two years after, the 
restriction to ten hours would come into 
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operation. The government announ:ed 
their intention of adhering to the period 
of twelve honrs, as fixed by their bill. On 
the 22nd of March the House went into 
committee on the Bill, when two divi
sions took place: on the motion that 
twelve hours a day should be the limits 
of adult labour, an amendment was pro
posed which substituted ten hours, which 
was carried by 186 to 183; but at the 
next stage of the Bill, the motion that the 
blank in the bill should be accordingly 
filled up with the word " ten" was lost by 
181 to 188. The ministers in the first 
instance were in a minority of 3, and in 
the second they had a majority of 7. 
From this dilemma the House escaped b,r 
bringing in a new bill, which was ulti
mately carried. 

Mr. Leonard Horner, who is one 
of the Inspectors of Factories, in his 
report dated 16th of May, 1845, gives an 
instance of the voluntary shortening of 
the hours of factory labour from twelve 
to eleven hours per day, which had been 
effected without any diminution of profit. 
The plan had been in operation twelve 
months, and the declaration of the em
ployers was, "that the same quantity of 
produce aud at the same cost has been 
obtained by the master ; and that all the 
workers, day hands as well as those who 
are paid by piece-work, earn the s&me 
amount of wages in the eleven hours as 
was done before by the labour of twelve 
hours." (Report, p. 19.) Mr. Horner 
remarks that these results, although they 
m~y fo~ a good ground for experiments 
be1~g .tried in other mills ef the same de
~cript1on, " do not form any ground to 
Justify a further legislative restriction of 
the hours of labour on the plea that 
has often been put forward that if the 
hours be shortened the produce will not 
be lessened." Proofs of the correctness 
of this view would involve details of too 
technical a nature to be generally under
8~ by persons who are not acquainted 
wit manufacturing processes. 

FACULTIES. [UNIVERSITY.] 
FAIR, a meeting of buyers and sellers 

~r a fixe~ time :ind place ; from the 
~nch faire, which is from the Latin 

Jenae, a.holiday. Fairs in ancient times 
were chiefly hdd on holidays. 

In former times goods and commodi
ties of every kind were chiefly sold at 
fairs, to which people resorted pei;iodi
cally. The display of merchandise, and 
the conflux of customers at these princi
pal and almost only emporia of domestic 
commerce, was prodigious; and they 
wert: therefore often held on open and ex
tensive plains. Warton, in his' History 
of English Poetry,' has given ns a curious 
account of that of St. Giles's hill or down, 
near Winchester. It was instituted and 
given as a kind of revenue to the bishop 
of Winchester by William the Conqueror, 
who, by his charter, permitted it to con
tinue for three days. But in consequence 
of new royal grants, Henry III. pro
longed its continuance to sixteen days. 
Its jurisdiction extended seven miles 
round, and comprehended even South
ampton, then a capital trading-town; 
and all merchants who sold wares within 
that circuit, unless at the fair, forfeited 
them to the bishop. As late as 1512, 
as we learn from the Northumberland 
Household-book, fairs still continued to 
be the principal marts for purchasing 
necessaries in large quantities, which are 
now supplied by the numerous trading
towns. 

Philip, king of France, complained to 
Edward II. A.D. 1314, that the merchants 
of England had desisted from frequenting 
the fairs in his dominions with their 
wool and other goods, to the great loss 
of his subjects; and entreated him to per
suade, and, if necessary, to compel them 
to frequent the fairs of France as for
merly, promising them all possible secu
rity and encouragement. (Rymer, Fll'd., 
tom. iii. p. 482.) 

When a town or village had been con
sumed, by way of assisting to re-establish 
it, a fair, among other privileges, was 
sometimes granted. This was the case 
at Burley, in Rutlandshire, 49th Edward 
III. (Abbrev. Rot. Orig., vol. ii. p. 
338.) 

The different abridgments of Stow 
and Grafton's Chronicles, published by 
themselves in Queen Elizabeth's time, 
contain lists of the fairs of England ac
cording to the months. There is also 
' An authentic Account published by the 
king"s authority of all the Fairs in Eng
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land and Wales, as they have been settled 
to be held since the alteration of the 
style· notino- likewise the Commodities 
which each ~f the said Fairs is remark
able for furnishing,' by William Owen, 
12mo., Loud., 1756. 

]\"o fair or market can be held except 
by a grant from the crown, or by prescrip
tion, which is supposed to take its rise from 
some ancient grant, of which no record 
can be found. (2 Inst. 220.) 

(Dugdale's Hist. Warw., pp. 514, !il5; 
Warton's IIist. Engl. Poet., vol. i. p. 
2i9; Henry, Hist. Brit., Svo. edit., vol. 
viii. p. 325; Brand's Popular Antiq. 4to. 
edit. vol. ii., p. 215.) 

The fairs of Frankfort-on-the-l\fayn 
and Leipzig are the chief fairs in Europe: 
the former held at Easter and in the 
months of August and September; the 
latter at Easter, Michaelmas, and the 
New Year. The whole book-trade of 
Germany is centred in the Easter fair 
at Leipzig. Nishnei Novgorod in Russia, 
at the confluence of the Oka and W olga, 
has a great annual fair in June, which is 
attended by about three hundred thousand 
strangers, many of whom come from re
mote parts of Asia. 

FARMERS-GENERAL. Fermiers 
Gcneraux was the name given in France 
under the old monarchy to a company 
which farmed certain branches of the 
public revenue, that is to say, contracted 
with the government to pay into the trea
sury a fixed yearly sum, taking upon it
self the collection of certain taxes as an 
equivalent. The system of farming the 
t.-ixes was an old custom of the French 
monarchy. Under Francis I., the revenue 
arising from the sale of salt was farmed 
by private individua1s in each town. This 
was and is still in France and other 
countries of Europe a monopoly of the go
vernment. At the present time the irovern
ment of France derives about 2,200,000I. 
a year from the salt monopoly. The 
governi;i~nt reserves to its.elf the power 
of prov1drng the people with salt, which 
it collects jn its stores, and sells to 
the retailers at its own price. This mo
nopoly was first assumed by Philippe de 
Valois in 1_350._ Other sources of reve
n?~ were likewise farmed by several in-

of the court or of the minister of the day. 
Sully, the able minister of Henry IV., 
seeing the dilapidation of the public re
venue occasioned by this system, by 
which. out of l.'i0° millions paid by the 
people, only 30 millions reached ~he 
treasury, opened the contracts for farmmg 
the taxes to public auction, giving them 
to the highest bidder, according to the 
ancient Roman practice. By this means 
he greatly increased the revenue of the 
state. But the practice of private con
tracts through favour or bribing was re
newed under the following reigns: Col
bert, the minister of Louis XIV., called 
the farmers of the revenue to a severe ac
count, and by an act of power deprived 
them of their enormous gains. In 1728, 
under the regency, the various individual 
leases were united irito a Ferme Gcnerale, 
which was let to a company, the members 
of which were henceforth called Ferrniers 
Generaux. In 1759, Silhouette, minister 
of Louis XV., quashed the contracts of 
the farmers-general, and levied the taxes 
by his own agents. Ent the system of 
contracts revived: for the court, the mi
nisters, and favourites were all well dis
posed to them, as private bargains were 
made with the farmers-general, by which 
they paid large sums as douceurs. In the 
time of Necker, the company consisted of 
forty-four members, who paid a rent of 
186 millions of livres, and Necker calcu
lated their profit at about two millions 
yearly-no very extraorclinary sum, if 
correct. But independent of this profit 
there were the expenses of collection, 
and a host of subalterns to support: the 
company had its officers and accountants, 
receivers, collectors, &c., who, having the 
public force at their disposal, committed 
numerous acts of injustice towards the 
people, especially the poorer class, by 
distraining their goods, selling their 
chattels, &c. The "gabelle" or sale of 
salt, among others, was a fruitful source 
of oppression. Not satisfied with oblig· 
ing the people to pay for the salt at the 
price fixed upon it in the name of the 
king, they act\)ally obliged every indivi
dual above eight years of age to buy a 
certain quantity of salt whether wanted 
or not. But the rule was not alike all 

d1v1dnals, most of whom were favourites , over France; in some provinces, which en· 
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joyed certain privileges, salt was 9 livres 
the one hundred weight, whilst in others 
it cost 16 and in some 62 livres. In some 
province~ the quantity required to be 
purchased per head was 25 pounds 
weirrht: in others it was 9 pounds. And 
yet the provinces, nay. the individual 
families of each provrnce, were pro
hibited under the severest penal ties from 
accommodating each other's wants, and 
buying the superfluous salt of their 
neighbours, but whoever wanted more 
salt than his obligatory allowance was 
obliged to resort to the government 
stores. Besides, every article of pro
visions that was exported from one pro
vince to· another was subject to duties 
called Traites. Every apprentice on 
being bound to a master was bound to 
pay to the king a certain sum according 
to the nature of the trade, and afterwards 
a much larger sum on his admission to 
practise his trade as a master. These few 
instances may serve tCJ convey an idea of 
taxation in France previous to the Revo
lution. A lively but faithful picture of 
the whole system is given in Breton's 
Histoire Financii:re de la France, 2 vols. 
Svo., Paris, 1829. The farmers-general, 
as the agents of that system, coming into 
immediate contact with the people, drew 
upon themselves a proportionate share of 
popular hatred. But the Revolution swept 
away the farmers-general, and put an end 
to the system of farming the revenues : it 
equalized the duties and taxes all over 
France; but the monopoly of the salt 
an~ tobacco has remained, as well as the 
du!Ies on provisions, cattle and wine 
brought into Paris and other 'large towns, 
~lied the octroi, and the right of search
mg by ~he octroi officers, if they think fit, 
all c~rnages and individuals entering the 
barriers or gates of the same. 

The system of farming the taxes, al
though generally disapproved of. is still 
continued in some European stat~s. Not 
many years ago the custom-house duties 
~t Naples were farmed by private specu
~tors. For the character and effects of 
t. e system see Necker, De l'Administra
wn des Finances. 
: lh England the only tax that is farmed 
IS t at on post-horses. The excise duties 
were farmed for some years prior to 1683. 

The Homan system of levying taxes, 
at least after the Republic had begun to 
acquire territory out of Italy, was by 
farming them out. In the later period of 
the Hepublic the farmers were from the 
body of the Equestrian order. Indivi
duals used to form companies or associ
ations for farming the taxes of a particu
lar district: the taxes were let by the 
Censors for a period of five years. They 
were probably let to those who bid high
est. These farmers were called Pub
licani, and by the Greek writers Telonae 
(.,.,;.,;;,.,,), which is r~ndered by Publicans 
iu the English version of the New Testa
ment, where they are appi·opriately classed 
with sinners, for they were accused of 
being often guilty of great extortion. 
These tax-collectors in the province were 
however only the agents. The princi
pals generally resided at Rome, where 
the affairs of each association ( Societas) 
were managed by a director called a Ma
gister. The individual members held 
shares (partes) in the undertaking. 
There was also a chief manager in the 
province or district of which the company 
farmed the tax, who was called Pro
magister. 

There are no means of knowing what 
proportions of the taxes collected reached 
the Homan Treasury (aerarium). Nume
rous complaints of the rapacity of the 
Publicani or their agents occur in the 
classical writers. These Pnblicani were 
the monied men of the late Hepublic and 
the early Empire, and their aid was often 
required by the. state for advances of 
money when the treasury was empty•. 
Part of the mal-administration probably 
came from the Publicaui sllb-letting the 
taxes, which seems to have been done, 
sometimes at least. 

FATHER. [PARENT AND CHILD.] 
FEALTY, says Littleton (§ 91), "is 

the same that fidelitas is in Latin. And 
when a freeholder doth fealty to his lord, 
he shall hold his right hand upon a book, 
and shall say thus:-' Know ye this, my 
lord, that I shall be faithful and true unto 
you, and faith to you shall bear for the 
lauds which I claim to hold of you, and 
that I shall lawfully do to you the cus
toms and services which I ought to do, 
at the terms assigned: so help me God 
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and his saints;' and he shall kiss the 
book. Bnt he shall not kneel when he 
maketh his fealty, nor shall make such 
humble reverence as is aforesaid in hom
age." 

From this it appears that fealty is the 
fidelity which a man who holds lands of 
another owes to him of whom he holds, 
and it contains an engagement to perform 
the services for which the land is granted. 
The law as to fealty continues unchanged, 
though it is not usual now to exact the 
oath of fealty. It is due from all tenants 
of land, except tenants in frankalmoigne 
and those who hold at will or by suffer
ance. The reasons for now requiring it 
are so few that it is nearly gone into 
disuse, though it serves to keep np the 
evidence of tennre, when there are no 
other services due. If it is refused, the 
lord may enforce it by distress. 

FEDERATION. This word is de
rived from the Roman term Foederatus, 
which was applied by the Romans to 
States which were connected with the 
Roman State by a Foedus or treaty. A 
federal union of sovereign states may be 
most easily conceived in the following 
manner:

W e will suppose that the sovereign 
power in any number of independent 
states is vested in some individual in 
those several states. These sovereign 
persons may agree respectively with each 
other and with all not to exercise certaiu 
functions of sovereignty in their several 
states, and to transfer these functions to 
be jointly exercised by the contracting 
sovereign persons. The consequence of 
such a compact will be that the contract
ing sovereign persons in their joint capa
city will become sovereign in each state 
and in all the states. The several sove
reign persons having for the time surren
dered to the joint body certain powers 
incident to their several sovereignties, are 
no longer severally sovereign in their 
several states. The powers surrendered 
to the joint body may be determined by 
written contract, the interpretation of 
which belongs to the joint body, yet in 
such a manner that there can be no valid 
interpretation unless the sovereign per
son11 are unanimous ; for if any nnmber 
or majority could bind the rest, they 

might, by interpretation, deprive _the se
veral contracting persons of all the powers 
reserved to them by the contract. It 
follows also from the terms of the union, 
that any one party can withdraw from it 
at pleasure, and, as far as he is concerned, 
dissolve the union; for the essence of this 
union is the continuing consent of all. 

This is the simplest possible form of 
a supreme federal government ; one in 
which the contracting sovereign powers 
are individuals, and in which the sove
reign persons in their aggregate capacity 
exercise the functions of sovereignty. 
Such a federation may never have existed, 
but any federation that does exist or can 
exist, however complicated it may seem, 
is reducible to these simple elements. 

If the sovereign powers, instead of 
being in individuals, are in all the people 
of the respective states, the only differ
ence will be that the functions of sove
reignty, which in the first case we sup
posed to be exercised by the individual 
sovereigns in their joint capacity, must, in 
this case, be delegated to individual mem· 
hers of the sovereign body. The citizens 
of the several sovereign states must iu the 
first instance of necessity delegate to some 
of their own body the proper authority 
for making the federal contract or consti
tution; and they must afterwards appoint 
persons ont of their own body, in the 
mode prescribed by the federal contract, 
for executing the powers intrusted by the 
federal contract to persons so appointed. 
Thus the individuals who form the fede· 
ral contract act therein severally as the 
agents of the sovereign states from which 
they receive their commission; and the 
individuals appointed to carry into effect 
the terms of the federal contract are the 
ministers and agents of that sovereign 
power which is composed of the several 
sovereign states, which again are com
posed of all the citizens. By whateYer 
name, of President, Senate, Honse of Re
presentatives, or other name, the agents 
of the sovereign power are denominated, 
they are only the agents of those in whom 
the sovereign power resides. 

When the sovereign power is so distri· 
buted, the question as to the interpreta
tion of the federal contract may in practice 
be more difficult, bnt in principle it is the 
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same. No one state can be bound by the 
interpretation of the rest, for if this were 
once allowed there would be no assignable 
limit to the encroachments of the states ex
ercisingsovereign power in their aggregate 
capacity. It is a clear consequence of the 
nature of the compact, whether the several 
sovereign powers are na!ions or indivi
duals, that each contractmg power must 
exercise its judgment on the interpreta
tion of the instrument to which it is a 
party, and that no interpretation from 
which any power dissent~ can, consistently 
with the nature of the compact, bind that 
power against its will. 

In the case of complete dissent or dis
agreement by any one power, the con
tract is, by the very nature of its terms, 
at an end; for the contract being among 
sovereign powers, they cannot severally 
as such yield obedience to another sove
reignty, which results from the aggrega
tion of their several sovereign powers : 
their acts in their joint capacity must be 
acts of complete consent. · 

If the sovereign power in such a fede
ral union has delegated the power of in
terpreting the written instrument of union 
to certain judiciary authorities, appointed 
under the federal compact for the pur
pose of carrying its provisions into effect, 
the several sovereign powers must still 
exe.rcise, either by their legislatures or 
~e1r judiciary authorities, their power to 
JU~ge ?f the correctness of the interpret
ation, JUSt as much as if the several so
vereign persons, in the case first supposed, 
themselves exercised the functions of so
vereignty in the supreme federal govern
ment. 

What is commonly called the general 
government of the United States of North 
America is an example of a federation 
or federal government, or a supreme
fede~l government. The contracting 
~rties were sovereign states (the sove
~rty. in ea~h state being in the citizens), 

ch Ill their a!!"gregate capacity formed 
a.supreme federal government. The mi
msters for carrying into effect the federal 
government are the president and con
ftaess, and the judiciary of the United 
tio U:S·. ~y the preamble to the constitu

0
f ~it IS 1~ fact declared that the " people 

eUmted States" are the contracting 

parties. The several states of the union 
are often still called sovereign and inde
pendent states, because they retain all the 
sovereignty which they have not given 
up, expressly or by implication, to the 
general government; and it is considered 
that the chief business of the general go
vernment is to determine and control the 
relations of all the confederated states to 
foreign states, and to make provision for 
the general defence. In practice, however, 
great difficulties arise in fixing the limits 
between the sovereignty of the states, such 
as it is, and the powers of the general 
government. 

The fifth article of the constitution pro
vides that" The congress, whenever two
thirds of both houses shall deem it neces
sary, shall propose amendments to this 
constitution, or, on the application of the 
legislatures of two-thirds of the several 
states, shall call a convention for propos
ing amendments, which, in either case, 
shall be valid to all intents and purposes, 
as part of this constitution, when ratified 
by the legislatures of three-fourths of the 
several states, or by conventions in three
fourths thereof, as the one or the other 
mode of ratification may be proposed by 
the congress ; provided, &c. that no state, 
without its consent, shall be deprived of 
its equal suffrage in the senate." From 
this article it is clear that the framers of 
the constitution did not fully comprehend 
the nature of the supreme federal govern
ment; for it js assumed by this article 
that the several states may be bound with
out their unanimous consent, which is 
contrary to conditions essentially implied 
by the nature of the union. This article 
involves also the inconsistency that the 
sovereign in any state may bind his suc
cessors : if the case of a federation of in
dividual sovereign persons had been that 
to be provided for, the impossibility of 
the provision would have been apparent; 
but the impossibility equally exists when 
the contracting sovereign powers are re
spectively composed of many individuals, 
for the abiding consent is still the essence 
of the union that has been formed. 

This is not the proper place to discuss 
the advantages and disadvantages of a 
supreme federal government, nor to exa
mine into its stability. That it is neces
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sarily deficient in one element of sta~ility, 
which defect arises from the necessity for 
all the consenting parties to continne their 
consent, is evident: in this respect it is 
like a partnership for an indefinite period, 
which may at any time be dissolved by 
any one of the partners. Such a power, 
which is incident to the nature of the 
partnership, so far from being an objec
tion to it, is a great a1h·antage. So long 
as all the parties agree, they have the 
benefit of the union; when they cannot 

agree, they take instead of it the benefit 

of the separation. 


It is also foreign from our purpose to 
consider what is the tendency, in a union 
like that of the United States, which results 
from the powers placed in the hands of the 
President and Congress by the federal 
compact. If such power were placed in 
such hands by sovereign persons originally 
severally sovereign in their respective 
states, as in the case first supposed, the 
vigilance of these persons in their aggre
gate capacity, though somewhat less than 
the vigilance of a single sovereign person, 
would probably prevent any undue as
sumptions of power on the part of those 
to whom they had delegated certain 
fixed powers. But the farther the seve
ral sovereigns, who in their aggregate 
capacity form this federation, are re
moved from those to whom they dele
gate certain powers, and the more nu
merous are the individuals in whom 
this aggregate sovereignty resides, the 
greater are the facilities and means of
fered to, and consequently the greater is 
the tendency in, their ministers and 
agents practically to increase those powers 
with which they may have been intrusted. 
In their capacity of ministers and agents, 
having patronage at their command and 
the administration of the revenue, such 
agents may gradually acquire the power 
of influencing the election of their suc
cessors, when their own term of office 
is expired, and may thus impercepti
bly, while in name servants, become in 
fact masters. That there is such a ten
dency to degenerate from its primitive 
form in all social organization, as there 
is in all organized bodies to be resolved 
into their elements, seems no sufficient 
reason for not forming such union and 

derivino- from it all the advantages which 
under given conditions it may for an in· 
definite time bestow on all the members 
of such federation. 

Those who wish to examine into the 
nature of the North American Union and 
the party questions which have arisen out 
of the interpretation of the federal consti· 
tution may consult the essays of Jay, 
Hamilton, and l\Iadison in the .Federalist, 
the Journal ef the Philadelphia Conven· 
tion, published in 18 l 9, and 'fucker's Life 
ef Jefferson (London, 1836), where the.y 
will find ampie reference to other authon· 
ties. 

Federations of a kind existed in an· 
cient times, such as that of the Ionian 
States of Asia, which assembled at the 
Panionium at certain times (Herodo
tus, i. 142) ; the Achroan confederation 
[AcH,EAN Co:<a'EDERATION]; the lEto· 
lian confederation [.lETOLIAN CoNFE· 
DERATION]; and the Lycian confedera· 
tion which is described by Straho (p. 664). 
The Roman system of Foederate States 
(Civitates Foederatae) is another instance 
of a kind of confederation ; but it was of 
a peculiar kind, for Home was neither ab
solutely sovereign over these states nor yet 
associated with them in a federation, as 
now understood. The relationship be
tween Rome and the federate states rather 
resembled the relation of sovereign and 
subject, than any other, though it was not 
precisely that. 

A supreme federal government, or. a 
composite state, is distinguished byA ustm 
(Province ef Jurisprudence determine~) 
from a system of confederated states: ID 

the latter" each of the several societies is 
an independent political society, and each 
of their several governments is properly 
sovereign or supreme." It is easy to 
conceive a number of sovereign powers, 
such as the German States, assembling and 
passing resolutions which concern all the 
members of the confederacy, and yet 
leaving these resolutions to be enforced 
in each state by its own sovereign power. 
Such a union therefore differs essentially 
from a supreme federal government, 
which enforces its commands in each and 
all the states. As to the existence of a 
written constitutiun, as it is called, in the 
one case, and a mere compact in the other, 
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that makes no essential difference, for t~e 
federal constitution, as we have s!~10wn, 1s 
merely articles of agreement, w h1ch_ only 
derive their efficacy from the contmued 
assent of all the members that contribute 
in their aggregate capacity to _form the 
sovereign power in such federat10n. 

As to a system of confederated states, 
Austin adds: " I believe that the Ger
man Confederation, which has succeeded 
to the ancient empire, is merely a system 
of confederated states. I believe that the 
present diet is merely an assembly of 
ambassadors from several confederated 
but severally independent governments ; 
that the resolutions of the diet are merely 
articles of agreement which each of the 
confederated governments spontaneously 
adopts; aud that they owe their legal 
effect, in each of the compacted com
munities, to laws and commands which 
are fashioned upon them by its own im
mediate chief. I also believe that the 
Swiss Confederation was and is of the 
same nature. If, in the case of the Ger
man or of the Swiss Confederation, the 
body ofconfederated governments enforces 
its own resolutions, those confederated go
vernments are one composite state, rather 
than asystem of confederated states. The 
body of confederated governments is pro
perly sovereign: and to that aggregate 
and sovereign body each of its coustituent 
~embers is 
tion." 

properly in a state of subjec

FEE SUfPLE. [ESTATE.] 
FEE TAIL. [ESTATE.] 
FEES, certain sums of money claimed 

as their perquisite by official persons un
~er the authority of various acts of par
liament, and by prescription. The right 
to fees, as well as the amount payable in 
mos.t cases connected with the adminis
trabon of justice, has been reooulated by 
several recent statutes. 

0 

~fficers demanding improper fees are 
guilty of extortion. 
hT~e. rewards paid to barristers and 

fh ~icians, attorneys and surgeons, for 
e~r several services, are called fees, 

which may be recovered by the two last
~a~ed by action; but barristers and phy
sicians ~annot recover their fees by legal
proceeding. 

• FELLOWSHIP is au :establishment 

in some colleges which entitles the holder 
to a share in its revenues. Fellowships 
are either original, that is, part of the 
foundation of the original founder; or in
grafted, that is, endowed by subsequent 
benefactors of a college already esta
blished. Where the number of fellows 
is limited by the original foundation, new 
fellows cannot be made memhers of the 
corporate body without a new incorpora
tion. If the number is not limited by 
the charter, it seems that the corporation 
may admit new fellows as members, who 
will be subject to the statutes of the ori
ginal foundation in all respects. Gra
duates of each several college are in 
general only eligible to fill a vacant fel
lowship in the establishment, and they 
are elected after having undergone au 
examination by the master and fellows or 
by the master and senior fellows. But in 
some cases special rules which control 
the election prevail, as where the fellow 
must be of the blood of the founder, or 
where he must be a native of a particular 
county, &c., and _in some few cases fellow
ships are open to the graduates of several 
colleges, or even the whole university. 
In Downing College, Cambridge, gra
duates of both universities are eligible. 
The rules as to the election of fellows 
are prescribed by the founder, modified 
in some cases by the by-laws of tl1e 
several colleges. Some fellowships may 
be held by laymen, but in general they 
can be retained only by persons already 
in holy orders, or who are ordained within 
a specified time. Fellowships are of un
equal value, varying from 30l. and less 
to 2501. a year and upwards, the senior 
fellowships being in general the most 
lucrative; but all confer upon their 
holders the right to apartments in the 
college, and certain privileges as to com
mons or meals. They are in general 
tenable for life, unless the holder marries, 
or inherits estates which afford a larger 
revenue, or accepts one of the livings be
longing to the college which cannot be 
held with, a fellowship. The condition 
of celibacy is attached to all fellowships, 
but it is not peculiar to them; for in
stance, by the statutes of the founder of 
Harrow school, the head master ought to 
vacate his mastership upon marriage, just 
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as in the case of a fellowship. The col
lege livings are conferred upon t~e fel
lows, who in general have . th~ opt10n of 
taking them iu order of semor1ty. 

FELO-DE-SE (a felou of himself) is 
a person who, being of sound mind and 
of the age of discretion, deli?erately 
causes his own death ; and also m some 
cases, where one maliciously attempts to 
kill another, and in pursuance of such 
attempt unwillingly kills himself, he is 
adjudged a fdo-de-se. (l Hawkins, P. C. 
c. 27, § 4.) When the deceased is found by 
the coroner and jury a felo•de.se, all his 
chattels, real and personal, are forfeited 
to the crown, though they are, we believe, 
usually restored upon payment of mode
rate fees. It follows from this rule as 
to forfeiture, that a will made by a felo
de-se is void as to his personal estate, 
though not as to his real estate, nor is his 
wife barred of her dower. Formerly he 
was buried in the highway with a stake 
driven through his body. These laws, 
so highly repugoant to the feelings of 
humanity, being a punishment to the sur
viving relatives of the deceased, caused 
juries in general to find that the deceased 
was not of sound mind; and by 4 Geo. 
IV. c. 52, the legislature so far yielded to 
the popular and herein the better opinion, 
as to abolish the former igoominious 
mode of burial, and to provide that a 
felo-de-se shall be privately interred at 
night in the burial-ground in which his 
remains might by Jaw have been interred 
if the verdict of felo-de-se had not been 
found against him. 

FELONY, in the general acceptation 
of the English law, comprises every 
species of crime which occasioned at com
mon law the forfeiture of lands or goods, 
or both, and to which a capital or other 
punishment might be superadded, accord
ing to the degree of guilt. Various de
rivations of the word have been suggested. 
Sir Henry Spelman supposes that it may 
have come from the Teutonic or Ger
man fee (fief or feud) and lon (price or 
value), or from the Saxon feelen to fall 
or offend. Capital punishment by no 
means enters into the true definition of 
felony; but the common notion of felony 
has been so generally connected with that 
of capital punishment, that law-writers 

have found it difficult to separate them: in· 
deed, this notion acquired such force, that 
if a statute made any new offence felony, 
the legal implication was that it should 
be punished with death. The number of 
offences, however, to which this punish· 
ment is affixed by the Jaw of England is 
now very small; and several statutes have 
been lately passed (1 Viet. c. 84, 85, 86, &c.) 
founded upon the principle that the pun· 
ishment of death should only be inflicted 
for crimes accompanied with violence. 
Thus c. 84 substitutes the punishment of 
transportation for that of death in those 
cases where death might still be inflicted 
for forgery; c. 85 materially lessens the 
severity of the punishment of offences 
against the person; c. 86 enacts that bur
glary unaccompanied with violence shall 
no longer be punished capitally, and pro
vides that, so far as the offence of bur
glary is concerned, the night shall be 
considered to commence at nine in the 
evening and to conclude at six in the 
morning; c. 87 mitigates the punishment 
attending the crimes of robbery and steal· 
ing from the person; c. 88 renders piracy 
punishable with death only when murder 
is attempted; c. 89 regulates the punish· 
ment for the crime of arson ; c. 90 miti
gates the punishment of transportation for 
life in certain cases; and c. 91 abolishes 
the punishment of death in the cases there 
specified. Great numbers of offences 
were formally liable to this severe punish· 
ment. The word felony is now used 
very vagoely, and it has long been em· 
ployed to sigoify the degree of crime 
rather than the penal consequences. It 
is sufficient here to state generally, that 
murder, manslaughter, felo-de-se, rob
bery, arson, burglary, offences against the 
coin, &c., are considered and classed as 
felonies. [Law, CarnINAL.] 

Besides the special punishment affixed 
to his crime by the law, a felon upon con· 
viction forfeited the rents and profits of 
his lands of inheritance during his life to 
the king (which are now usually com
pounded for), and also all his goods and 
chattels absolutely; and as attainder of 
felony caused corruption of blood, his 
lands, except of gavelkind tenure, es· 
cheated to the lord of the fee. This last 
consequence, however, was taken away 

http:felo�de.se
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by stat. 54 Geo. III. c. 145, which en
acted, that, except for treason or murder, 
corruption of bloo~ shou!d not. follow at
tainder· and as d1fficult1es might some
times dccur in tracing desceut through 
an ancestor who had been attainted, it 
was, by the 3 & 4 Will. IV. c. 108, § 10, 
enarted that descent may be traced through 
any person who shall have been attainted 
before such descent shall have taken 
place. [ATTAINDER ; DESCENT ; Es
CHEAT j FORFEITURE.] 

The distinction formerly made between 
felony with and without benefit of clergy 
is explained in BENEFIT OF CLERGY. 

FEME COVERT. [WIFE.] 

FEME SOLE. (WIFE.] 


' 	FEOD. [FEUDAL SYSTE~I-1 
FEOFFEE. FEOFFMENT.] 
FEOFFl\IENT is that mode of con

veying the property in lands or corporeal 
hereditaments in possession where the 
land passes by Iivery in deed, i. e. actual 
delivery of a portion of the land, as a 
twig or a turf; or where, the parties 
being on the land, the feoffor expressly 
gives it to the feoffee. Livery in law 
or within view, is when, the parties being 
within sight of the land, the feoffor refers 
to it and gives it to the feoffee. A feoff
ment was the earliest mode of conveying 
real hereditaments in possession known 
to the common law. A grant, which 
was an instrument in writing, was the 
~ode used when lands subject to an exist
mg estate of freehold, and when rents or 
other incorporeal hereditaments incapa
~Ie from their l)ature of being the sub
;ects of livery, were transferred. The 
!€~ f~offment is evidently of feudal 
ongm, its Latinised form being feoffa
~entum, from feudare or infeudare, to 
1nfeoff, to give a feud; he who con
fers the feud or fief is the feoffor and he 
ll"ho receives it the feoffee. This ~ode of 
conveyance is common to all nations in 
ru~e ages. (Gilbert, Ten. 386.) It pre
vailed an1on.gst the Anglo-Saxons, who 
gave possess10n by the deli very of a twig 
rr la .turf, a mode still common, particuhr Yin the admission of tenants of copy
£old lands. The form of an ancient 
eofl'ment was very concise. There is a 
~-0py of one in the Appendix to the 2nd 
vol. of Blackstone's Commentaries, No. l. 

The essential part of this mode of con· 
veyance is the delivery of possession, or, 
as it is technically called, livery of seisin. 
In former times land was frequently con
veyed without any deed or writing, by 
simple delivery. !::iubsequently it became 
the custom to have a written instrument 
called the charter or deed :of fooffment, 
which declared the intention of the parties 
to the conveyance. But now, since the 
Statute of :Frauds (29 Car. II. § 3), a 
written instrument is necessary. Still 
however the land passes by the livery, for 
if a deed of feoffment is made without 
livery, an estate at will only passes; 
though if livery is made, and the deed 
does not express that the land is conveyed 
to the feoffee and his heirs, an estate for 
the life of the feoffee only will pass. No 
less estate than an estate of freehold can 
pass by a feoffment with livery, the livery 
being in fact the investiture with the free
hold. 

Livery of seisin, of both the kinds pre- · 
viously mentioned, was at first performed 
in the presence of the freeholders of the 
neighbourhood, vassals of the feudal lord; 
because any dispute relating to the free
hold was decided before them as pares 
curire, "equals of the court," of the lord 
of the fee. But afterwards, upon the decay 
of the feudal system, the livery was made 
in ,the presence of any witnesses; and 
where a deed was used, the livery was 
attested by those who were present at it. 

Livery in deed may be made by the 
feoffor or his attorney to the feoffee or his 
attorney. When lands lie in several 
counties, as many liveries are necessary ; 
and where lands are out on lease, there 
must be as many liveries as there are 
tenants, for no livery can be made with
out the consent of the tenant in possession, 
and the consent of one will not bind the 
rest. But livery in law or within view 
can only be given or taken by the parties 
themselves, though lands in several 
counties may pass if they all be within 
'Yiew. Livery of this nature requires to 
be perfected by subsequent entry in the 
lifetime of the feoffor. Formerly, if the 
feoffee durst not enter for fear of his life 
or bodily harm, his daim, made yearly 
in the form prescribed by law, and called 
continual claim, would preserve h.is right. 
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The security of property consequent upon 
the progress of civilization havin_g ren· 
dered this exception unnecessary, 1t was 
abolished by the recent Statute of Limit
ations, 3 & 4 Will. IV. c. 27, § 11. 

Since the Statute of Uses [USES] has 
introduced a more convenient mode 
of conveyance, feoffments have been 
rarely used. Corporations usually con
vey their own estates by feoffment, 
in consequence of the supposition that 
a corporate hotly cannot stand seised 
to a use, though it seems that this doc
trine only applies to the case of lands 
being conveyed to a corporation to the 
use of others. (Gilbert On Uses, Sugd. 
ed. 7 note.) Where the object to be at
tained was the destruction of contingent 
remainders or the discontinuance of an 
estate tail, or the acquirement of a fee for 
the purpose of levying a fine or suffering 
a recovery, a feoffment was usually em
ployed. Such indeed was the efficacy 
attributed to this mode of conveyance by 
the early law writers, that where the 
feoffor was in possession, however un
founded his ti tie might be, yet his feoff
ment passed a fee ; voidable, it is true, 
by the rightful owner, but which by the 
lapse of time might become good even as 
against him. Being thus supposed to 
operate as a disseisin to the rightful 
owner, it was thought till recently that a 
person entitled to a term of years might 
by making a feoffment to a stranger pass 
a fee to him, and then by levying a fine 
acquire a title by non-claim. This doc
trine led to very considerable discussion, 
and though strict! y accordant to the prin
ciple of the old law, it has been over
ruled. The whole state of the question 
may be found in l\Ir. Knowler's cele
brated argument in Taylor dem. Atkins 
v. Horde; 1 Burr. 60, Doe dem. Mad
dock v. Lynes, 3 B. & C. 382; '_Jerritt v. 
W race, 3 Price, 5 i 5 ; 1 Sanders, Uses, 
40 (4th ed.) ; 1 Preston, Conv. 32 (2nd 
ed.); and 4 Bythewood, Conv. (Jarman's 
edit.) 117. 

The owner of!an<ls of gavelkind tenure 
may convey them by feoflinent at the age 
of fifteen ; and therefore in such cases, 
which are rare, a feoffrnent is still re
sorted to. 

FEOFFOR. [FEOF.fJ!IEKT.] 

FERRY, an exclusive privilege by 
prescription or the king's grant for the 
carriage of horses and men across a river 
or arm of the sea for reasonable toll. 
The owner of a ferry cannot suppress it 
and put np a bridge in its stead without a 
licence; but he is bound to keep it always 
in repair and readiness, with expert men, 
and reasonable toll, for neglect of which 
he is liable to be punished by indictment. 
Ifa ferry is erected so near to an· ancient 
ferry as to draw a way its custom, it is a 
nuisance to the owner of the old one, for 
which the law will give him remedy by 
action. The ferry is in respect of the 
landing-place, and not of the water, and 
in every ferry the land on both sides 
ought originally to have belonged to the 
same person, otherwise he could not have 
granted the ferry. (13 Vin. Abr. 208.) 
But as all existing ferries are of great 
antiquity, and generally connect roads 
abutting on each side of the water, the 
original unity of possession is mere matter 
of curiosity. A ferry is considered as a 
common highway. (3 Blackstone, Com.; 
13 Viner, Abr. 208.) , 

FEUD. [FEUDAL SYSTEM.] 
FEUDAL SYSTEM. In treating of 

this subject we shall endeavour to pre
sent a concise and clear view of the prin· 
ciples of what is called the feudal system, 
to indicate the great stages of its history, 
especially in our own country, and to 
state briefly the leading considerations to 
be taken into account in forming an es· 
timate of its influence on the civilization 
of modern Europe. 

1
The essential constituent and distin· : 

gnishing characteristic of the species of 
estate called a feud or fief was from the 
first, and always continued to be, that it 
was not an estate of absolute and inde
pendent ownership. The property, or 
dominium directum, as it was called, re· 
mained in the grantor of the estate. The 
person to whom it was granted did not 
become its owner, but only its tenant or 
holder. There is uo direct proof that 
fiefs were originally resumable at plea· 
sure, and Mr. Hallam, in his 'State of 
Europe during the Middle Ages,' has ex· 
pressed his don bts if this were ever the 
case; but the position, as he admits, is 
laid down in almost every writer on the 
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feudal system, and, if not to be made out 
by any decisive instances, it is at least 
strongly supported not only by general 
considerations of probability, but also by 
some indicative facts. This however is 
not material. It is not denied that the 
fief was at one time revocable, at least on 
the death of the grantee. In receiving it, 
therefore, he had received not an absolute 
gif~ but only a loan, or at most an estate 
for his own life. 

This being established as the true 
character of a primitive feud or fief, may 
perhaps throw some light upon the much 
disputed etymology and true meaning of 
the word. Feudum has been derived by 
some from a Latin, by others from a 
Teutonic root. The principal Latin ori
gins proposed are fredus (a treaty) and 
jides (faith). The supposition of the 
transformation of either of these into 
feudum seems unsupported by any proof. 
These derivations, in fact, are hardly bet
ter than another resolution of the puzzle 
that has been gravely offered, namely, 
!~~ feudnm is a word made up of the 
m11lal letters of the words "fidelis ero 
ubique domino vero meo." The chief 
Teutonic etymologies proposed have been 
from the old German jaida, the Danish 
feide'. or the modern German vehd, -all 
meanrng battle-feud, or dissension ; and 
from fe or fee, which it is said signifies 
wages or pay for service, combined with 
od or o:f.h, to which the signification of 
posse~s1on or property is assigned. But, 
as Sir Francis Palgrave bas well re
ma;ke?, ~·upon! all the Teutonic etymo
logi~ 1t IS sufficient to observe, that the 
theories are contradicted by the practice 
?fthe Teutonic tongues-a Fevd, 'or fief, 
u; not called by. such a name, or 'by any 
nai:ie approachmg thereto, in any Teu
!omo or Gothic langnage whatever." 
~roofs and Illustrations to Rise and 
;ogress ef Eng. Com., p. ccvii.) Lehn 

801'.le cognate form is the on! y corre
tnding Teutonic term • Laen in An~lo
&c.on, Len in Danish, Leen in Swedish, 
the All t!iese words properly signify 
modsame thing that is expressed by our 
m em English form of the same ele
a~~\Loan; ~ loan is the only name for 
What or fief.mall the Teutonic tongues. 

To then IS feud or fief? Palgrave
L. II, 

doubts if the word Feudum ever existed. 
The true word seems to be Fevdum (not 
distinguishable from Feudum in old writ
ing), or fiftum. Fiev or Fief (Latinized 
into Fevodium, which some contracted 
into Fevdum, and others, by omitting the 
v, into Feodum) he conceives to be .Fitif, 
or l'hitif, and that again to be a collo
quial abbreviation of Emphyteusis, pro
nounced Empli:;tefsis, a well known term 
of the HomaQ. imperial law for an estate 
granted to be held not absolutely, but 
with the ownership still in the grantor 
and the usufruct only in the bands of the 
grantee. It is certain that emphyteusis 
was used in the middle ages as synony
mous with Precaria (an estate held on a 
precarious or uncertain tenure) ; that pre· 
carire, and also prrestitre, or prrestarire 
(literally loans), were the same with 
Beneficia; and that Beneficia under the 
emperors were the same or near the same 
as fiefs. [BENEF1cm~1.J (See these posi
tions also established in Palgrave, ut 
supra, cciv.-ccvi.) It may be added 
that the word Feu is still in familiar use 
in Scotland for an estate held only for a 
term of years. The possessor of such an 
estate is called a Feuar. Many of these 
feus are held for 99 years, some for 999 
years. A rent, or feu-duty, as it is called, 
is al ways paid, as in the case of a lease 
in England; but, although never, we 
believe, merely nominal, it is often ex
tremely trifling' in proportion to the 
value of the property. In Erskine's 
'Principles of the Law of Scotland,' in 
the section " On the several kinds of 
Holding" (book ii. tit. 4), we find the 
following passage respecting fen-holding, 
which may be taken as curiously illus
trating the derivation of fief ~t has just 
been quoted from :another wnter :-" It 
has a strong resemblance to the Roman 
Emphyteusis, in the nature of the right, 
the yearly duty payable by the vassal, 
the penalty in the case of not punctual 
paym~t, and the restraint frequently 
laid upon vassals not to alien without the 
superior's consent." As for the English 
term Fee, which is generally, if not 
universally assumed to be the '!11m~ word 
with fiefand feud (and of which it may 
be the abbreviated form, as we IDBJ infer 
from the words "feoffor," "infeofl-;'' and , 

c 

0
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"feoffment"), it would be easy enough 
to show how, supposing that notion to be 
correct, it may have acquired the m~aning 
which it has in the expressions fee-simple, 
fee-tail, &c. 

The oriofa of the system of feuds has 
been a fertile subject of speculation and 
dispute. If we merely seek for the ex
istence of a kiud of landed tenure resem
bling that of the fiet in its essential prin
ciple, it is probable that such may be dis
covered in various ages and parts of the 
world. l3nt feuds alone are not the 
feudal system. They are only one of the 
elements out of which that system grew. 
In its entireness, it is certain that the 
feudal system never subsisted anywhere 
before it arose in the middle ages in those 
parts of Europe in which the .Germanic 
nations settled themselves after the sub
version of the Roman empire. 

Supposing feud to be the same word 
with the Roman emphyteusis, it does not 
follow that the Germanic nations bor
rowed the notiou of this species of tenure 
from the Romans. It is perhaps more 
probable that it was the common form of 
tenure among them before their settle
ment in the Roman provinces. It is to 
be observed that the emphyteusis, the 
preearia, the beneficium, only subsisted 
under the Roman scheme of polity in 
particular instances, but they present 
themselves as the very genius of the 
Germanic scheme. What was only oc
casional under the one became general 
under the other. In other words, if the 
Homans had feuds, it was their Germanic 
conquerors who first established a system 
of feuds. They probably established 
such a system upon their first settlement 
in the conquered provinces. The word 
feudum indeed is not found in any 
writing of earlier date than the beginning 
of the eleventh century, although, as l\Ir. 
Hallam has remarked, the words /cum 
and fenum, which are evidently the same 
with feud um, occur in several charters of 
the preceding century. Bat, as we have 
shown, feud um or feud, in all probability, 
was not the Teutonic term. "Can it be 
<loubted," asks Mr. Hallam, "that some 
word of barbarous original must have 
answered,. in the ~ernacular languages, 
to the Latin benefic1um ?" There is rea

son to believe, as we have seen, that this 
vernacular word must have been Lehn, 
or some cognate form, and that feud was 
merely a corrupted term of the Roman 
law which was latterly applied to denote 
the same thing. 

We know so little with certainty re· 
specting the original institutions of the 
Germanic nations, that it is impossible to 
say how much they may have brought 
with them from their northern forests, or 
how much they may have borrowed from 
the imperial polity, of the other chief 
element which enters into the system of 
feudalism, the connection subsisting be
tween the grantor and the grantee of the 
fief, the person having the property and 
the person having the usufruct, or, as 
they were respectively designated, the 
suzerain or lord, and the tenant or vassal. 
Tenant may be considered as the name 
given to the latter in reference to the 
particular nature of his right ove; the 
land ; vassal, that denoting the particular 
nature of his personal connection with 
his lord. The former has been already 
explained; the consideration of the latter 
introduces a new view. 13y some writers 
the feudal vassals have been derived 
from the comiteg, or officers of the Raman 
imperial household [Cou~TJ: by others 
from the comites, or companions, men· 
tioned by Tacitus (German. 13, &c.) as 
attending upon each of the German chiefs 
in war. The latter opinion is ingeniously 
maintained by Montesquieu (xxx. 3). 
One fact appears to be certain, and is ?f 
some importance, namely, that the ol'l· 
ginal vassali or vassi were merely noble· 
men who attached themselves to the court 
and to attendance upon the prince, with· 
out necessarily holding any lauded esta~ 
or beneficium by royal grant. In this 
sense the words occur in the early part 
of the ninth century. Vassal has been 
derived from the Celtic qwas, and from 
the German gesell, which are probably 
the same word, and of both of which the 
original signification seems to be a helper, 
or subordinate associate, in labour of any 
kind. 

. If the vassal w~s at first merely the 
associate of or attendant upon his lord, 
nothing could be more natural than that, 
when the lor(came to hav.e land to give 
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away, he should most frequently bestow 
it upon bis vassals, both as a reward for 
their past and a bond by which he might 
secure their future services. If the pecu
liar form of tenure constituting tl1e fief 
or lehn did not exist before, here was the 
very case which would suggest it. At all 
events, nothing could be more perfectly 
adapted to the circumstances. The vas
Eal was entitled to a recompense; at the 
same time it was not the interest of the 
lord to sever their connexion, and to 
allow him to become independent; pro
bably that was as little the desire of the 
vassal himself; he was conveniently and 
appropriately rewarded therefore by a 
fief, that is, by a loan of land, the profits 
of which were left to him as entirely as 
ifhe had obtained the ownership of the 
land, but his precarious and revocable 
tenure of which, at the same time, kept 
him bound to his lord in the same de
pendence as before. 

Here then we have the union of the 
feud .and ~as~lage-two things which 
rema~ned mtlmately and iuseparably 
eo~1bmed ~o long as the feudal system 
existed, .Nevertheless they would appear,' 
as we have seen, to have been originally 
quite dis!inct, and merely to have been 
thrown mto combination by circum
stances. At first it is probable that, as there 
were vassals who were not feudatories, 
so there were foudatories who were not 
vassals. But very soon, when the advan
tage of the association of the two charac
ters.came to be perceived, it would be es
tablished as essential to the completeness 
of each. Every vassal would receive a 
fief, and every person to whorn a fief was 
granted would become a vassal. Thus a 
vassal and the holder of a fief would 
come to signify, as they eventually did 
one and the same thin..,. ' 
ruFiefs, as already inti~;ated, are generally 

pposed to have been at first entirely pre
:nous, that is to say, resumable at any 
·r~·at the pleasure of the grantor. But
bt18 s~te of things ever existed, it pro• 
fia Y. d1.d not last long. Even from the 

rst it 18 most probable that many fiefs 
we~ gi:anted for a certain term of years 
~~b ~:~ifo. And in those of all kinds a 
of th 1tete for the original precariousness 

e nure wassoou found, which, while 

it equally secured the rights and interests 
of the lord, was much more honourable 
and in every way more advantageous for 
the vassal. This was the method of at
taching him by certain oaths and solemn 
forms, which, besides their force in a re
ligious point of view, were so contrived 
as to appeal also to men's moral feelings, 
and which therefore it was accounted not 
only impious but infamous to violate. 
The relation binding the vassal to his 
lord was made to wear all the appearance 
of a mutual interchange of benefits,-of 
bounty and protection on the one hand, 
of gratitude and service due on the other; 
and so strongly did this view of the mat
ter take possession of men's minds, that 
in the feudal ages even the ties of natural 
relationship were looked upon as of in
ferior obligation to the artificial bond of 
vassalage. 

As soon as the position of the vassal 
had thus been made stable and secure, 
various changes would gradually intro
duce themselves. The vassal would begin 
to have his fixed rights as well as his 
lord, the oath which he had taken mea
suring and determining both these rights 
and his duties. The relation between the 
two parties would cease to be one wholly 
of power and dominion on the one hand, 
and of mere obligation and dependence 
on the other. If the vassal performed 
that which he had sworn, nothing more. 
wonld be required of him. Any attempt 
of his lord to force him to do more would 
be considered as an injustice. Their con
nexion would now assume the appearance 
of a mutual compact, imposing corre
sponding obligations upon both, • and 
making protection as much a duty in the 
lord, as gratitude and service in the 
vassal. 

Other important changes would follow· 
this fundamental change, or would take 
place while it was advancing to comple· 
tion. After the fief had come to be gene~ 
rally held for life, the next step would be 
for the eldest son usually to succeed l1is 
father. His right so to succeed would 
next be established by usage. At a later 
stage fiefs became descendible in the col
lateral as well as in the direct line. At 
a still later, they became inheritable bl' 
females as well as by males. TJ:iere ..is 

c2 
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much difference of opinion, however, as 
to the dates at which these several 
changes took place. Some writers con
ceive that fiefs first became hereuitary in 
France under Charlemagne; others, how
ever, with whom Mr. Hallam agrees, 
maintain that there were hereditary fiefs 
under the first race of French kings. It 
is supposed not to have been till the time 
of the first Capets in the end of the tenth 
century that the right of the son to suc
ceed the father was established by law in 
France. Conrad II., surnamed the Salic, 
who became emperor in 1024, is gene
rally believed to have first established the 
hereditary character of fiefs in Germany. 

Throughout the whole of this progres
sive development of the system, however, 
the original nature of the fief was never 
forgotten. The ultimate property was 
still held to be in the lord; and that fact 
was very distinctly signified, not only by 
the expressive language of forms and 
symbols, but by certain liabilities of the 
tenure that gave still sharper intimation 
of its true character. Even after fiefs 
became descendible to heirs in the most 
comprehensive sense, and by the most 
fixed rule, every new occupant of the es
tate had still to make solemn acknowledg
ment of his va..<salaQ:e, and thus to obtain 
as it were, a renewal of the grant fro~ 
the lord. He became bound to discharge 
all services and other dues as fully as the 
first grantee had been. Above all in 
certain circumstances, as, for exampl~ if 
the tenant committed treason or fdo~y 
or if he left no heir, the estate wonld stili 
return by forfeiture or escheat to the 
lord, as to its original owner. 

Ori~inally.fiefs were granted on!y by 
so~ere1gn. p~mces; but after estates of 
tins descr~ption, by acquiring the heredi
tary, quality, came to be considered as 
property ~ all practical intents and pur
poses, their h.olders proceeded, on the 
s~ength of this completeness of posses
sion, themselves to assume the characte 
and t? exercise the rights of lords, by th~ 
~ractice o~ what was called subinfeuda
tio~ that IS, the alienation of portions of 
tlmr fiefs to ?ther parties, who thereupon 
we.re placed m the same or a similar re. 
lation to ~hem as that in which they stood 
to the prmce. The vassal of the prince 

became the lord over other vassals; in 
this latter capacity he was called a mesne 
(that is, an intermediate) lord; he was a 
lord and a vassal at the same time. In 
the same manner the vassal of 11 mesne 
lord might become also the lord of other 
arrere vassals, as those vassals that held 
of a mesne lord were designated. This 
process sometimes produced curious re. 
suits; for a lord might in this way actu· 
ally become the vassal of his own vassal, 
and a vassal a lord over his own lord. 

From whatever cause it may have hap
pened (which is matter of dispute), in all 
the continental provinces of the Roman 
empire which were conquered and occu· 
pied by the Germanic nations, many lands 
were from the first held, not as fiefs, that 
is, with the ownership in one party a~d 
the usnfrnct in another, but as allod1a, 
that is, in full and entire ownership. 
[ALLODIUM.] The holder of such an es
tate, having no lord, was of course f~ee 
from all the exactions and burthens which 
were incidental to the vassalage of the 
holder of, a fief. He was also, however, 
without the powerful protection which 
the latter enjoyed; and so important was 
this protection in the turbulent state of 
society which existed in Europe for so~e 
ages after the dissolution of the empire 
of Charlemagne, that in fact most of the 
allodialists in course of time exchanged 
their originally independent condition 
for the security and subjection of that of 
the feudatory. "During the tenth an~ 
eleventh centuries," says Mr. Hallam, "1t 
appears that allodial lands in France had 
chiefly become feudal ; that is, they had 
been surrendered by their proprietors, 
and received back again upon the feudal 
conditions; or more frequently perhaps 
the owner had been compelled to acknow
ledge himself the man or vassal of a 
suzerain, and thus to confess an original 
grant which had never existed. Changes 
of the same nature, though not perhaps 
so extensive or so distinctly to be traced, 
took place in Italy and Germany. Yet 
it would be inaccurate to assert that the 
prevalence of the feudal system has been 
unlimited; in a great part of France 
allodial tenures always subsisted, and 
many estates in the empire were of the 
same-description." 
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After the conquest of England by the 
Normans, the domillium directum, or 
property of all the land in the kingdom, 
appears to have been considered as vested 
in the crown. " All the lands and tene
ments in England in the hands of sub
jects," says Coke, " are holden mediately 
or immediately of the king; for in the 
Jaw of England we have not properly al
lodium." This universality of its appli
cation therefore may be regarded as the 
first respect in which the system of feud
alism established in England differed 
from that established in France and other 
continental countries. There were also 
various other differences. The Con
queror, for instance, introduced here the 
practice unknown on the continent of 
compelling the arrere vassals, as well as 
the immediate tenants of the crown, "to 
take the oath of fealty to himself. In 
other countries a vassal only swore fealty 
to his immediate lord ; in England, if he 
held of a mesne lord, he took two oaths, 
one to his lord and another to his lord"s 
lord. It may be observed, however, that 
in those times in which the feudal princi
ple was in its greatest vigour the fealty 
of a vassal to his immediate lord was 
~ually considered as the higher obliga
tion; when that and his fealty to the 
crown came into collision, the former 
was the oath to which he adhered. Some 
feudists indeed held that his alle!!i.ance to 
the crown was al ways to be m~derstood 
as reserved in the fealty which a vassal 
EWore to his lord · and the Emperor 
Frederic Barbarossa' decreed that in every 
oath of fealty taken to an inferior lord 
there should be an express reservation of 
the vassal's duty to the emperor. But 
the double ~ath exacted by the Norman 
cxmqueror did not go so far as this. It 
only gave him at the most a concurrent 
power with the mesne lord over the vas
sals of the latter, who in France were 
nearly removed altogether from the con
trol of th~ royal authority. A more im
portant difference between the English 
and French feudalism consisted in the 
~ter. extension given by the former 

e nghts of lords generally over their 
v~als by :what were called the incidents 
~hi wardship ~nd ~arriage. The ward

por guard1ansh1p of the tenant during 

minority, which implied both the custody 
of his person and the appropriation of 
the profits of the. estate, appears to have 
been enjoyed by the lord in some parts 
of Germany, but no where else except in 
England and Normandy. "This," ob
serves Mr. Hallam, "was one of the most 
vexatious parts of our feudal teuure8, 
and was never perhaps more sorely felt 
than in their last stage under the Tudor 
and Stuart families." The right of mar
riage (maritagium) originally implied 
only the power possessed by the lord of 
tendering a husband to his female ward 
while under age: if she rejected ·the 
match, she forfeited the value of the mar
riage ; that is, as much as any one would 
give to the lord for permission to marry 
her. But the right was afterwards ex
tended so as to include male as well as 
female heirs ; and it also appears that 
although the practice might not be 
sanctioned by law, some of the Anglo
Norman kings were accustomed to exact 
penalties from their female vassals of all 
ages, and even from widows, for either 
marrying without their consent or re
fusing such marriages as they proposed. 
The seignorial prerogative of marriage, 
like that of wardship, was peculiar to 
England and Normandy, and to some 
parts of Germany. 

It has been very usual to represent mi
litary service as the essential peculiarity 
of a feudal tenure. But the constituent 
and distinguishing element of that form 
of tenure was its being a tenancy merely, 
and not an ownership; the enjoyment of 
land for certain services to be performed. 
In the state of society however in which 
the feudal system grew np, it was impos
sible that military service should not be
come the chief duty to which the vassal 
was bound. It was in such a state of so
ciety the most important service which 
he could render to his lord. It was the 
species of service which the persons to 
whom fiefs were first granted seem to 
have been previously accustomed to ren
der, and the continuance of which ac
cordingly the grant_ofthe fief was chiefly 
intended to secure. Yet military service,. 
or knight-service as it was called in Eng
land, though it was the usual, was by no 
means the necessary or uniform condition 
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on w!iich fiefs were granted. Any other 
honourable condition might be imposed 
which distinctly recognized the domi11iu111 
direct um of the lord. [KNIGHT-SERYICE.] 

Another common characteristic of fiefs, 
which in like manner arose incidentally 
·out of the circumstances of the times 
in which they originated, was that they 
usnally consisted of Jund. Land '!as in 
those times nearly the only species of 
wealth that existed; certainly the only 
form of wealth that had any considerable 
.security or permanency. Yet there are 
not wanting instances of other things, such 
as pensions and offices, being granted as 
fiefs. It was a great question neverthe
less among the feudists whether a fief 
could consist of money, or of any thing 
else than land; and perhaps the most 
eminent authorities have maintained that 
it coulll not. The preference thns shown 
for land by the spirit of the feudal cus
toms has perhaps left deeper traces both 
upon the law, the political constitution, 
and the social habits and feelings of our 
own and other feudal countries than any 
other part of the system. We have 
thence derived not only the marked dis
tinction (nearly altogether unknown to the 
Roman law) by which our law still dis
criminates certain amounts of interest in 
lands and tenements under the name of 
real property from property of every 
other kind, but also the ascendency re
tained by the former in nearly every 
respect in which such ascendency can be 
upheld either b~ institutions or by opinion. 

The.grant ot laml as a fief, especially 
when 1t was a grant from the suzerain. 
or supreme lord, whether called king or 
duke, or any other.name, was, sometimes 
at least, '.lcc?m.Pa;i1ed with an express 
grant of Jn1·1sd1ct1on. Thus every o-rcat 
te~a1~t exercise~ ~ jurisdiction civit and 
cr1mmal over his munediate tenants: he 
h~ld. cou:ts and administered the laws 
wi~hm his lordship like a sovereign 
~rmce. It appears that the same jurisdic
tion was often granted by the crown to 
~e abbeys with their lands. The forma
twn of MANORS in this country appears 
to ~ave been consequent upon the es
tablishment of fendalism. The existence 
or n;ianor-~on.rts, and so many small jnris
d1ct10ns Wlthin the kingdom, is one of the 

most permanent features of ti1at polity 
which the Normans stamped upon this 
country. 

In the infancy of the feudal system it 
is probable that the vassal was considered 
bound to attend his lord in war for any 
length of time during which his services 
might be required. Afterwards, when 
the situation of the ''assal became more 
i11depe11de11t, the amount of this kind of 
service was fixed either by Jaw or by 
usage. In Euglaml the whole country 
was divided into about G0,000 knights' 
fees; and the tenant of each of these ap
pears to have been obliged to keep the 
field at his own expense for forty days on 
every occasion on which his lord c~?se 
to call upon him. For smaller quantities 
of land proportionately shorter terms of 
stlrvice were due: at least such is the 
common statement; although it seems 
improbable that the individuals com· 
posing a feudal army could thus have the 
privilege of returning home some at one 
time, some at another. \Vomen weu 
obliged to send their substitutes; and so 
were the clergy, certain persons holding 
public offices, and men past the age of 
sixty, all of whom were exempted from 
personal service. The rule or custom 
however, both as to the duration of the 
service, and its extent in other respects, 
varied greatly in different ages and 
countries. 

The other duties of the vassal were 
rather expressive of the relation of hon· 
ourable subordination in which he stood 
to his lord, than services of any real or 
calculable value. They are thus summed 
np by l\Ir. Hallam:-·• It was a breach 
of faith to divulge the lord's counsel, to 
conceal from him the machinations of 
others, to injure his person or fortune, or 
to violate the sanctity of his roof and the 
honour of his family. In battle he was 
bouncl to lend his horse to his lord when 
dismounted; to adhere to his side while 
fighting, and to go into captivity as a 
hostage for him when taken. His at· 
tendance was due to the lord's courts, 
sometimes to witness and sometimes to 
bear a part in the administration of 
justice." 

There were however various other 
substantial advantages detived by the 



FE'C"DAL SYSTmI. [ 23 ] FEUDAL SYSTE:\I. 

Jord. We have already mentioned. the 
rirrhts of wardship and of marriage, 
which were nearly peculiar to t11e do
minions of the English crown, Besides 
these, there were the payment, called a 
relief, made by every new entrant upon 
the possession of t11e fief, the escheat of 
the land to the lord when the tenant left 
no heir, and its forfeiture to him when 
the tenant was found guilty either of a 
breach of his outh of fealty, or of felony. 
There was besides a fine payable to the 
lord upon the alienation by the tenant of 
sny part of the estate, if that was at all 
permitted. Finally, there were the vari
ous Aids, as they were called, payable by 
the tenant. [AIDS.] 

The principal ceremonies used in con
ferring a fief were homage, fealty, and 
investiture. The two first of these can
not be more distinctly or more shortly 
described than in the words of Littleton: 
"Homage," says the Treatise of Tenures, 
"is the most honourable service, and 
most humble service of reverence, that a 
frank tenant may do to his lord : for 
when the tenant shall make homage to 
his lord, he shall be ungirt and his -head 
uueovered, and his lord shall sit and the 
tenant shall kneel before him on both his 
kn&'S, and hold his hands joint! y together 
between the hands of his lord, and shall 
say thus: I become your man, from this 
day forward, of life and limb, and of 
earthly worship, and unto you shall be 
true and faithful, and bear you faith for 
the.tenements that I claim to hold of you, 
sa;·mg the faith that I owe to our sove
re1g~ !?rd the king ; and then the lord, 
SO Slttmg, shall kiss him." lleJigious 
persons and women instead of " I become 
your man," said " I do homa"'e unto you." 
Here it is to be observed there was no 
oath tak~n; th~ doing of fealty consisted 
wh?lly m takmg an oath, without any 
obeisance. "Whl'n a freeholder (frank 
te.nant)," says Littletou, "doth fealty to 
his lord he shall hold his ri n-ht hand 
upon .a book, and shall say th~s: Know 
yeJlus, my lord, that I shall be faithful 
~ true unto you, and faith to you shall 
far for the lands which I claim to hold 

0 you, and that I shall lawfully do to 
you the customs and services which I 
ought to do at the terms assigned, so help 

me God and his saints; and be shall kiss 
the book. But he shall not kneel when 
he maketh the fealty, nor shall make such 
(that is, any sucb, tie/), humble rewrence 
as is afor.~said in homage." [FE.ALTY.] 
The investiture or the conw•yance of 
frudal hnd is represented by tl1e modern 
fEOFDIE~T. 

The feudal system may be regardC'd 
as having nearly reached its maturity and 
full development when the l'\orman con
quest of England took place. It appears 
accordingly to have been established here 
immediately or very soon after that event 
in as pure, strict, and comprehensive a 
fonn as it ever attained in any other 
country. The whole land of the king
dom, as we have already mentioned, was 
witl10ut any exception either in the hands 
of the crown, or held in fief by tl1e vas
sals of the crown, or of them by sub
infcudation. Those lauds which the king 
kept were called his demesne (the Terrm 
Hegis of the Domesday Survey), :rnd thus 
the crown had a number of immediate 
tenants, like any other lord, in the ,-ari
ous lands reserved in nearly every part 
of the kingdom. No where else, also, 
before the restrictions established by the 
charters, were the rights of the lord over 
the vassal stretched in practice nearer to 
their extreme theoretical limits. On the 
other hand, the vassal had anived at 
what we may call bis ultimate position 
in the natural progress of the system; 
the hereditary quality of feuds was fully 
established; his ancient absolute depend
ence and subjection had passed away; 
under whatever disadvantages his inferi
ority of station might place him, he m~t 
his lord on the common ground of their 
mutual rights and obligations; there 
might be considerable contention about 
what these rights and obligations on 
either side were, but it was admitted tliat 
on both sides they had the same character 
of real, legally bindillg obligations, and 
legally maintainable rights. 

This settlement of the system how
ever was anything rather than an as
surance of its stability and pern1anency. 
It was now held together by a principle 
altogether of a different kind from that 
which had originally created and ce
mented it. That which had been in the 



FEUDAL SYSTEM. [ 24 ] FEUDAL SYSTEM. 

beginning the very life of the relation 
between the lord and the vassal bad now 
in great part perished. Th~ feeling of 
gratitude could no more survive than the 
feeling of dependence on the part of the 
latter after feuds became hereditary. A 
species of superstition, indeed, and a se1:1se 
of honour, which in some degree supplied 
the place ofwhat was lost, were preserved 
by oaths and ceremonies, and the influ· 
ence of habit and old opinion ; but these 
were at the best only extraneous props; 
the self-sustaining strength of the edifice 
was gone. Thus it was the tendency of 
feudalism to decay and fall to pieces un
der the necessary development of its own 
principle. 

Other causes called into action by the 
progress of events conspired to bring 
about the same result. The very military 
spirit which was fostered by the feudal 
institutions, and the wars, defensive and 
aggressive, which they were intended to 
supply the means of carrying on, led in 
course of time to the release of the vassal 
from the chief and most distinguishing of 
his original obligations, and thereby, it 
may be said, to the rupture of the strong
est bond that bad attached him to bis 
lord. The feudal military army was at 
length found so inconvenient a force that 
soon after the accession of Henry II. the 
personal service of vassals was dispensed 
with, and a pecuniary payment, under the 
name of Escuage, accepted in its stead. 
From this time the vassal was no longer 
really the defender of his lord; he was no 
longer what he professed to be in his 
, homage and his oath of fealty; and one 
effect of the change must have been still 
farther to wear down what remained of 
the old impressiveness of these solemni
ties, and to reduce them nearer to mere 
dead forms. The acquisition by the 
cro~n ~f an army of subservient merce
naries, m exchange for its former ineffi
cient and withal turbulent and unmanage
able army of vassals, was in fact the dis
covery of a substitute for the main pur
pose of the feudal polity. Whatever 
nourished a new power in the common· 
wealth, also took sustenance and strength 
from. this ancient power. Such must in 
~special degree have been the effect of 
the growth of towns, and of the new 

species of wealth, and, it may be added, 
the new manners and modes of thinking, 
created by trade and commerce. 

The progress of sub-infeudation has 
sometimes been represented as having 
upon the whole tended to weaken and 
loosen the fabric of feudalism. It "de
molished," observes Blackstone (ii. 4), 
"the ancient simplicity of feuds; and an 
inroad being once made upon their con· 
stitution, it subjected them in a course of 
time to great varieties and innovations. 
Feuds began to be bought and sold, and 
deviations were made from the old fnnda· 
mental rules of tenure and succession, 
which were be!U no longer sacred when 
the feuds themselves no longer continued 
to be purely military." But the practice 
of sub-infeudation would rather seem to 
have been calculated to carry out the 
feudal principle, and to place the whole 
system on a broader and firmer basis. It 
would be more correct to ascribe the ef· 
fects here spoken of to the prohibition 
against sub-infeudation. The effect of 
this practice, it is true, was to deprive the 
lord of bis forfeitures and escheats and 
the other advantages of bis seigniory, 
and various attempts therefore were at 
length made to check or altogether pre
vent it, in which the crown and the 
tenants in chief, whose interests were 
most affected, may be supposed to have 
joined. One of the clauses of the great 
charter of Henry III. (the thirty-second) 
appears to be intended to restrict snh
infeudation (although the meaning is not 
quite clear), and it is expressly forbidden 
by the statute of Quia Emptores (the 18 
Ed. I. c. 1). Sub-infeudation was origin· 
ally the only way in which the holder of 
a ~efcould alienate any part of bis esta'.e 
without the consent of bis lord ; and it 
therefore now became necessary to pro
vide some other mode of effecting that 
object, for it seems to have been felt that 
after alienation had been allowed so long 
to go on under the guise of sub-infeuda
tion, to restrain it altogether would be no 
longer possible. The consequence 11·as, 
t~at, as a compensation for the probibi· 
t~on of sub-infeudation, the old prohibi· 
t1on against alienation was removed; lands 
were allowed to be alienated, but the 
purchaser or grantee did not hold them 
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of the vendor or grantor, but held them 
exactly as the gmntor did; and such is 
still the legal effect in England when a 
man parts with his entire interest in his 
lands. .This change was effected by the 
statute of Quia Emptores with regard to 
all persons except the immediate tenants 
of the crown, who were permitted to 
alienate on paying a fine to the king by 
the statnte 1 Edw. III. c. 12. Thus at 
the same time that a practice strictly 
accordant to the spirit of feudalism, and 
eminently favourable to its conservation 
and extension, was stopped, another prac
tice, altogether adverse to its fundamental 
principles, was introduced and established, 
that of allowing voluntary alienation by 
persons during their lifetime. 

It was a consequence of feudal prin
ciples, that a man's lands rould not be 
subjected to the claims of his creditors. 
This restraint upon what may be called 
involu11iary alienation has been in a great 
degree removed by the successive enact
ments which have had for their object 
to make a man's lands liable for his 
debts; although, after a lapse of near six 
hundred years since the statute of Acton 
Burnell, the lands of a debtor are not yet 
completely subjected to the just demands 
of his creditors. This statute of Acton 
Burnell, passed 11 Ed. I. (1283), made 
the devisable burgages, or burgh tene
ments, of a debtor saleable in discharge 
of his debL~. By the Statute of Merchant, 
passed 13 Ed. I. (1285), called Statute 3 
a. debtor's lands might be delivered t~ 
his merchant creditor till his debt was 
wholly paid out of the profits. By the 
18th chapter of the Statute of Westmin
!te~ the Second, passed the same year, a 
~01ety ~fa debtor's land (not copyhold) 
daas subJected to execution for debts or 

mages recovered by judgment. But
!lidla.nds are not sold : the moiety of them 
18 ehvered by the sheriff to him who has 
~l~0j?ed by judgment, to occupy them p· IS debt or damages are satisfied. 
f~ly, by the several modern statutes 

deb n,kruptcy, the whole of a bankrupt 
8 1 ~

6 lands have become absolutelyFea le for the payment of his debts. 
IVrther, by a recent act (3 & 4 Wm. 
. j c. I04), all a deceased person's estate 
10 

and, of Whatever kind, not charged 

by his will with the payment of his debts, 
whether he was a trader within the bank
rupt laws or not, constitutes assets, to be 
administered in equity, for the payment 
of his debts, both those on specially and 
those on simple contract. 

An attempt had early been made to 
restore in part the old restraints upou 
voluntary alienation by the statute 13 
Ed. I. c. I, entitled 'De Donis Condi
tionalibus,' which had for its object to 
enable any owner of an estate, by his 
own disposition, to secure its descent in 
perpetuity in a particular line. So far 
as the statute went, it was an effort to 
strengthen the declining power of feu
dalism. The effect was to create what 
were called estates tail, and to free the 
tenant in tail from many liabilities of his 
ancestor to which he would be subject if 
he were seised of the same lands in fee
simple. [ESTATE.] The power which 
was thus conferred upon landholders of 
preventing the alienation of their lands 
remained in full force for nearly two 
centuries, till at last, in· the reign of 
Edward IV., by the decision of the courts 
(A.D. 1472) the practice of barring es
tates tail by a common recovery was com~ 
pletely established. 

The practice of conveying estates by 
fine, which was of great antiquity in 
England, and the origin of which is by 
some referred to the time of Stephen or 
Henry II., was regulated by various 
statutes (among others, particularly by 
the 4 Henry VII.), and contributed ma
terially to facilitate the transfer of lands 
in general, but more particularly (as 
regulated by the statute just mentioned) 
to bar estates tail. By a statute passed 
in the 32 Henry VIII. c. 28, tenants 
iu tail were enabled to make leases 
for three lives or twenty - one years, 
which should bind their issue. The 26 , 
Hen. VIII. c. 13, also had declared all 
estates of inheritance, in use or possession, 
to be forfeited to the king upon any con
viction of high treason, and thus destroyed 
one of the strongest inducements to the 
tying up of' estates in tail, which hitherto 
had only been forfeitable for treason 
during the life of the tenant in tail. 

Another mode by which the feudal 
restraints upon voluntary alienation came 
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at length to be extensively evaded was 
the practice introduced, probably about 
the end of the reign of Edward III., ~f 
granting lands to persons to uses, as 1t 
was termed; that is, the new owner of 
the land received it not for his own use, 
but on the understanding and confidence 
that he wonld hold the land for such per
sons and for snch purposes as the grantor 
then named or might at any time after
wards uame. Thus au estate in land be
came divided into two parts, one of which 
was the legal ownership, and the other 
the right to the profits or the use; and 
this use could be transferred by a man's 
last will at a time when the land itself, 
being still bound in the fetters of feudal 
restraint, could not be transferred by 
will, except where it was devisable, as in 
'Kent and some other parts of England, 
hy special custom. The person who thus 
obtained the use or profits of the estate
'the Cestui que use, as he is called in 
la1v-was finally converted into the 
actual owner of the land to the same 
'amount of interest as he had in the nse 
(A.D. 1535) by the statute of Uses (the 27 
Hen. VIII. c. 10), and thus the power of 
devising land which had been enjoyed by 
the mode of uses was taken away. But 
this important element in the feudal 
system, the restraint on the disposition 
of lands by will, could no longer be 
maintained consistently with the habits 
and opinions then established, and ac
cordingly, by stat. 32 Hen. VIII. (which 
was afterwards explained by the stat. 34 
Hen. VIII.), all persons were allowed to 
dispose of their freehold lands held in 
fee-si!llple bY: a.will in writing, subject to 
certam restnct1ons as to lands held bv 
knight-service either of the kin"' or any 
other, which restrictions were "removed 
by the stat. 12 Chas. II. c. 24 which 
abolished military tenures. ' 

Notwithstanding these successive as
saults upon certain parts of the ancient giving to heirs and successors a summary fe!ldalism? the main body of the edifice process against superiors, and for ascerstill remamed almost entire. It is said taining the services of all tenants, &c.'that the subject of the abolition of mili

No.r have estates tail in Scotland yet beentary. tenure~ was brought before the relieved from the strictest fetters of aparha~e?t m the 18th of James I., on ~estin~tion in perpetuity, either by thet~e kmg s. recommendation, but at that mventJon of common recoveries, or bytime nothm~ :was done in the matter. levying a fine, or by any fogislativEWhen the cml war broke out in 1641, enactment. · 

the profits of marriage, wardship, and 
of most of the other old feudal preroga· 
tives of the crown, were for some time 
still collected by the parliament, as they 
had formerly been by the king. The 
fabric of the feudal system in England 
however was eventually shattered by the 
storm of the Great Rebellion. The Court 
of Wards was in effect discontinued from 
1645. The restoration of the king could 
not restore what had thus been in prac· 
tice swept away. By the above-mentiOlled 
statute, 12 Car. II. c. 24, it was accord· 
ingly enacted that from the year IU45 
the Court of Wards and Liveries, and all 
wardships, liveries, primer-seisins, values, 
and forfeitures of marriage, &c., by rea· 
son of any tenure of the king's majesty, 01 

of any other by knights' tenures, should 
be taken away and discharged, together 
with all fines for alienations, tenure by 
homage, escuage, aids pur filz marrier 
and pur fair fitz chevalier, &c. ; and all 
tenures of any honours, manors, lands, 
tenements or hereditaments, or any estate 
of inheritance at the common law, held 
either of the king or of any other person 
or persons, bodies politic or corporate, 
were turned into free and common soc
cage, to all intents and purposes. [Soc
CAGE.] By the same statute every father 
was empowered by deed or will, ex· 
ecuted in the presence of two witnesses, 
to appoint persons to have the guardian· 
ship of his infant and unmarried children, 
and to have the custody and management 
of their property. It was not till after 
the lapse of nearly another century that 
the tenures and other institutions of 
feudalism were put an end to in Scotland 
by the statutes, passed after the Rebel· 
lion, of the 20 Geo. II. c. 43, entitled 
'An Act for abolishing Heritable Juris
dictions;' and the 20 Geo. II. c. 50, 
entitled 'An Act for taking away the 
Tenure of Ward-holding in Scotland, for 
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We have enumerated the principal 
statutes which may be considered as hav
inu broken in upon the integrity of the 
fe~dal system, considered in reference to 
the power which the tenant of land can 
now exercise over it, and the right which 
others can enforce against him in respeci 
of his property in it. But the system of 
tenures still exists. The statute of Charles 
II. only abolished military tenures and 
such parts of the feudul system as had 
become generally intolerable; but all 
lands in the kingdom are still held either 
by soccage tenure, into which military 
tenures were changed, or else by the re
spective tenures of frankalmoigne, grand 
serjeanty, and copyhold, which were not 
affected by the statute. 

Some of the consequences of tenures, 
as they at present subsist, cannot be more 
simply exemplified than by the rules as 
to the FoRFEITURE and EscHEAT of 
lands, both of which however have un
dergone modifications since the statute 
of Charl~s II. 
.To attain a comprehensive and exact 

view of the present tenures of landed 
property in England and their incidents 
and consequences, it would be necessary 
for the reader to enter upon a course of 
study more laborious and extensive than 
is consistent with pursuits not strictly 
leiiaJ. Still ~ general notion may be ac
qmre~ of their leading characteristics by 
refernng to several of the articles already 
quoted, and to such heads as ATTAINDER, 
llinoN, CoPYHOLD, COURTS, DISTRESS, 
ESTATE, LEASE, MANOR, TENURES, and 
~uch other articles as may be referred to 
mthose last mentioned. 

~h.e notions of loyalty, of honour, of 
nob1hty, and of the importance socially 
and politically, of landed over ~ther pro
pe:tJ, are the most strikin" of the feel
mgs which may be considered to have 
!fken thei.r birth from the feudal system. 
fhese notions are opposed to the tendency 

0 
• !he commercial and manufacturing 

spm~ which has been the great moving 
Pt:i-er of the world since· the decline of
5 net feudalism ; but that power has not 
yet been able to destroy or perhaps even 
v~ry materially to weaken the opinions 
a ve mentioned in the 'minds of the mass. 

'\Ve are not however to pass judgment 
upon feudalism, as the originating and 
shaping principle of a particular form 
into which human society has run, simply 
according to our estimate of the value of 
these its relics at the present day. The 
true question is, if this particular organ~ 
ization had not been given to European 
society after the dissolution of the ancient 
civilization, what other order of things 
would in all likelihood have arisen, a bet
ter or a worse than that which did result? 

As for the state of society during the 
actual prevalence of the foudal system, it 
was without doubt in many respects ex~ 
ceedingly defective and barbarous. But 
the system, with all its imperfections, 
still combined the two essential qualities 
of being both a system of stability and a 
system of progression. It did not fall to 
pieces, neither did it stand still. Not
withstanding all its rudeness, it was, what 
every right system of polity is, at once 
conservative and productive. And pel"' 
haps it is to be most fairly appreciated 
by being considered, not in what it actu
ally was, but in what it preserved from 
destruction, and in what it has produced. 

The earliest published compilation of 
feudal Jaw was a collection of rules and 
opinions supposed to have been made by 
two lawyers of Lombardy, Obertus of 
Otto and Gerardus Niger, by order of the 
Emperor Frederic Barbarossa. It RP"" 
peared at Milan about the year 1170, and 
immediately became the great text-book 
of this branch of the law in all the schools 
and universities, and even a sort· of 
authority in the courts. It is divided in 
some editions into three, in others into 
five books, and is commonly entitled the 
'Libri Feudorum;' the old writers how
ever are wont to quote it simply as the 
Textus, or Text. Hut the great sources 
of the feudal law are the ancient codes of 
the several Germanic nations; the capitn• 
laries or collections of edicts of Charle
magne and his successors ; and the vari
ous Coutumiers, or collections of the old 
customs of the different provinces of 
France. The laws of the Visigoths, ~f 
the Burgundians, the Salic law, the laws 
of the Alemanni, of the Baiuvarii, of the 
Ripuarii, of the Saxons, of the Anglii, of 
the Werini, of the Frisians, of the Lorn• 
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bards, &c., have been published by Originally there was only one Marecha! 
Lindenbrogins in his Codex Legum Anti- de France, but, in 12iO, when the king, 
quarum, fol. Francof., 1613. The best Saint Louis, went on his expedition to 
editions of the capitularies are that by Africa, a second was appointed. Francis 
Baluze, in 2 vols. fol., Paris, l6i7, and I. added a third, and the number was in· 
that by Chiniac, of whi.,h, however, we creased by Napoleon to twelve. 
believe only the two first volumes have The marechaux de camp, in the old 
appeared, Paris, fol., 1780. Richebourg's French service, were charged with the 
~ouveau Coutumier Ge11eral, 4 vols. fol., duty of arranging the encampment and 
Paris, I 724, is a complete collection of providing subsistence for the troops; and 
the Coutumiers, all of which however in action they had the command of the 
have also been published separately. All wings or of the reserve of an army under 
these old laws and codes, as well as the the general-in-chief'. From the title borne 
Milan text-book, have been made the by this class of general officers is derived 
subject of voluminous commentaries. that of feld-marschall in the Gemian 

FIDEI CO:\IMISSUlll. [TRUST.] armies; and we have adopted the title 
FIEF. [FEUDAL SYSTEM.] from the German. 
FIELD-MARSHAL, a military dig- The number of British field-marshals 

Dity conferred on such commanders of is at present six: the Duke ofWellington, 
armies as are distinguished by their high the King of Hanover, the Duke of Cam• 
personal rank or superior talents. bridge, the King of the Belgians, P~ince 

It has been supposed that the term Albert, and the King of Holland. Field· 
marshal is derived from .llfartis Senes- marshals have no pay as such, but they 
challus; but it is more probable that it retain their pay as full generals, and the 
came from the Saxon words mar, or command of two regiments may be given 
marach, a horse, and scalck, a servant; to them instead of one. 
and it appears to have designated the FILIATION. [BASTARDY.] 
person who had the care of a certain FIREBOTE. [COMMON, RIGHTS OF1
number of horses in the royal stables. p. 5i8.J 
In the Teutonic laws such a person is FIRM. [PARTNERSHIP.] 
called mariscalcus, and the fine for his FIRST-FRUITS (Primitire), the pro-
murder is particularly specified. fits of every spiritual living for one year, 

The earl-marshal of England had according to the valuation thereof in the 
origiually the chief command of the king's books. They were claimed by the 
army; and history records the names pope throughout Christendom; in Eng· 
of two noblemen, De Montmorency and land his claim was first asserted in the 
Fitzosborne, on whom the title was con- reign of King John, and then only so far 
ferred by William the Conqueror. as related to clerks whom he appointed 

The office was by Henry VIII. made to benefices. Afterwards Pope Clement 
hereditary in the family of the Duke of V. and Johu XXII., about the beginning 
Norfolk; but it is probable that it had of the fourteenth century, demanded and 
before that time ceased to be connected took them from all clerks, by w homso
with. the military service; for from the ever presented. By the statutes 25 Henry
~Anecdotes of the Howard Family' we VIII. c. 20, and 26 Henry VIII. c. 3, 
learn that while another person held the first-fruits and tenths [TENTHS] were 
post of earl-marshal, Sir Robert Wil- taken from the pope and given to the 
loughby, Lord Brooke, was appointed by king. In the thirty-second year of the 
Henry V,U. to be marshal of the army. same king's reign a court was erected for 

The title of Marechal de France ap- the management of them, but it was soon 
pears to have become a military dignity after abolished. Ultimately Queen Anne 
m that country in th_e time of Philip ga th' b h f h 1 ue
Augustus; and, accordmg to Pere Dani'el ve up is ranc o t e roya reven 
th fi • to be applied towards the augmentation 

e rst person who held it was Henry of si_nall livings. [BENEFICE.] 
Clement., the commander of the French First-fruits arising in Ireland were by 
army at the conquest of Anjou iu 1204. . the 2 Geo. I. c. 15, directed to be np
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plied for the same purpose ; but by the 
3 & 4 William IV. c. 37, the payment 
of first-fruits in Ireland is abolished. 
(1 Blackstone, Com.; 2 Burn, Eccles. 
Law.) 

FISCUS. [ALLODIU3!.] 
FlSHEIUES are localities frequented 

at certain seasons by great numbers of 
fish, where they are takeu upon a large 
scale. The right of frequenting these 
fishing-grounds has frequently been mat
ter of dispute between governments, and 
sometimes the subject of treaties, while 
exclusion from them or invasion of pre
sumed exclusive rights to their enjoy
ment.has been the cause of warlike pre
parations. 

Of the British fisheries, some are car
ried on in rivers or their restuaries, and 
others in the bays or along the coasts. 
Our principal cod-fishery is on the banks 
of Newfonndland; and for whales our 
ships frequent the shores of Greenland, 
Davis's Straits, and the South Seas. Of 
late, whale fisheries have also been car
ried on near the shores of New Holland, 
New Zealand, and the Cape of Good 
Hope. 

During the sixteenth, seventeenth and 
a part of the eighteenth centuries 'very 
exaggerated notions prevailed as to the 
wealth which this country might derive 
from prosecuting the herring fisheries on 
a large scale. Even the value of the 
Dutch herring fishery, which was no 
doubt. very great, has generally been 
magnified. (See Laing's 'Notes of a 
Traveller.') Before this country had 
Jx;guu to supply the markets of the world 
:ah ?ur manufactures, the fisheries were 
n .0bJect of greater importance, compa

T'vel!, than they now are; and from 
t e reign of Elizabeth, and durin"' the 
two folio · · · . " fi wmg centuries, assocmt10ns were 
7med, and generally under the auspices

0 r perso~s of rank and authority, for the 
P.osllecution of fisheries on the coasts It 
WI be fli. . •
f th sn c1ent 1f we notice one or two

0 ese associations. 
~harles II., on his restoration ap
1nted, · •in 166 7, a " Council of Roval~ISherv " to h' J 

Ea 1.,, w 1ch the Duke of York the 
rofCl d ' " aren on, and other persons

fo~~ named, with powers to make laws 
e lllallagement of the trade, and to 

punish any persons who should offend 
against them. For further encourage
ment, a lottery was granted for three 
years; a collection was made in churches ; 
and an exemption granted for seven years 
from customs duty on fish exported1 to 
the Baltic, Denmark, Norway, France, 
and some other countries. Besides this. 
all victuallers and coffeehouse-keepers 
were compelled each to take a certain 
number of barrels of herrings yearly at 
30s. per barrel, "until a foreign market 
should be established to the satisfaction 
of the council." Besides these encourage
ments, a duty of 2s. 6d. per barrel was 
imposed upon foreign herrings imported; 
and a promise was made of " all such 
other advantages as experience should 
discover to be necessary.'' Great as were 
these encouragements, no progress was 
made in the fishery for sixteen years, at 
which time a charter was granted to a 
new fishing company. This company, 
which was renewed in 1690, also failed, 
and was dissolved by act of parliament 
early in the reign of "William III. Fur
ther efforts, made in 1i20 and 1i50, were 
alike unsuccessful. Various reasons have 
been assigned for these repeated failures. 
Andrew Yarington, in the second part of 
'England's Improvement by Sea and 
Land,' sums up all other reasons in this 
one fact-" We fish intolerably dear, and 
the Dutch exceedingly cheap.'' 

In 1749 a committee of the House of 
Commons was appointed to inquire con• 

·cerning the ,herring and white fisheries, 
and as the result of its labours a cor
poration was formed, with a capital of 
500,000l., under the name of "The So
ciety of the Free British Fishery.'' A 
bounty of 36s. per ton on all decked ves
sels of from 20 to 80 tons employed in 
fishing was granted for fourteen years. 
This bounty was increased in 1657 to 
56s. per ton, but without producing an 
adequate return to the adventurers, and 
in 17 59, by the 33rd Geo. II., a bounty 
of 80s. ·per ton was granted, besides 
2s. 8d. per barrel upon all fish exported, 
and interest at the rate of 3 per cent. was 
secured to the subscribers, payable out of 
the Customs revenue. The whole num
ber of vessels entered on the Custom 
House books for the fisheries in conse
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quence of this act was only eight. In 
this year the whole buss fishery of Scot
land, according to the statement of Adam 
Smith(' Wealth of Nations,' b. iv. c. v.), 
brought in only four barrels of " Sea 
Sticks" (herrings cured ·at sea), each of 
which, in bounties alone, cost the govern
ment 113/. l 5s., and each barrel of mer
chantable herrings cost 1591. 7s. 6d. The 
explanation of this fact is, that the bounty 
being given to the vessels and not to the 
fish, "ships were equipped to catch the 
bounty and not the herrings." By the 
25th Geo. III. (1785-6) the tonnage 
bounty was reduced to 20s., and a bounty 
of 4s. per barrel was given on the fish, 
but the whole payment was limited to 30s. 
per ton, except when more than three 
barrels per ton were taken, in which ease 
Is. per barrel was given on the excess. 
On an average of ten years 54,394 barrels 
were taken annually, at a cost to the go
wrnment of about 7s. 6d. per barrel. 

In 1786 "'The British Society for ex
tending the Fisheries and improving the 
Sea Coasts of the Kingllom" was incorpo
rated, and a joint·stock was subscribed 
" for purchasing land, and building 
the~eon ~ree tow1~s, villages, and fishing
.stat10ns rn the Highlands and Islands of 
Scotland." This joint-stock was raised 
by the subscriptions of a few individuals 
who did not look for any profitable re: 
turn. . The members of the society were 
chiefly proprietors of estates, and their 
object was the improvement of their pro
perty. · 

Another act was passed in 1808 for the 
regulation of the fisheries. The bounty 
was again raised to 60s. per ton on 
decked vessels of not less than 60 tons 
burthen, with an additional bounty of 
20s. per . ton for the first thirty vessels 
entered m the first year. Premiums 
amounting to 3000[. were also granted 
for .boats of not .less than 15 tons' burthen. 
'.fh1s ac~ pr~scribe~ regulations for fish
u;ig, curing, mspectrn g, and branding her
rmgs, an~ a board of seven commissioners 
was appomted for administering the law 
~h~s ac~ which was at first passed for~ 
hm1ted time, was made perpetual in 1815 
( 55 Geo. III., c. 94). The tonna"'e
bounty had iu the mean time been ~x
t.ended to fishing-vessels of not less than 

45 tons' burthen. During the year 1814 
only five vessels had been fitted out for 
the fishery from Y armonth, and not one 
for the deep-sea fishery from any other 
port of Great Britain. For the inspec
tion and branding of herrings the whole 
coast of Great Britain was divided into 
districts. In each of these officers were 
appointed to oversee the operations of the 
fishermen, and to prevent frauds in re
gard to the bounty. The principal r~gu· 
lations affecting the curing of hemngs 
were borrowed from the practice of the 
Dutch fishermen. In 181 7 a further 
boon was granted to the fishermen by 
allowing them the use of salt duty free; 
a pecu!lar advantage, which ceased in 
1823 by the repeal of the duty on ,that 

article. 


The impolicy of granting these boun· 
ties was at length seen and aclrnow· 
led,,.ed. In 18:H the tonnage bounty' 
of GOs. above mentioned was repealed; 
the bounty of 4s. per barrel, which was 
paid up to the 5th of April, 1826, was 
thereafter reduced Is. per barrel each 
succeeding year; so that in April, 1830, 
the bounty ceased altogether. This alter· 
ation of the system was not productive of 
any serious evil to the herring fishery. 
The average annual number of barrels of 
herrings cured and exported respectively 
in the five years that preceded the alter· 
ation was :J.J.9,488 and 224,370. In the 
five years from 1826 to 1830, while the 
bounty was proceeding to its annihilation, 
the average numbers were 336,896 cured, 
and 208,944 exported; and in the five 
years ending the 5th of April, 1837, the 
average numbers were 396,910 barrels 
cured, and 222,848 exported. In 1842 
the quantities (barrels) of white herrings 
cured, &c., in Great Britain (so far as the 
same had been brought under the cog· 
nizance of the commissioners of the her· 
ring fishery under 1 Wm. IV. c. 54), were 
as follows : 

Cured. Exported. 
Gutted. . 489,583 283,583 
Ungutted. 178,219 1206 

667,802 248,i89 

The principal countries to which her· 
rings were exported in 1842 were

http:led,,.ed
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Barrels. 

Prussia. • • • • 73,915 
Other parts of Germany 28,335 
Italy • • • • • 25,105 
France • • • 19,659 
British West Indies • 3,526 
Mauritius • 2,258 

In 1843 the number of vessels which 
cleared outwards for the British Herring 
Fishery was 333, of 7316 tons, and the 
crews amounted to 1150 men. The netting 
which they possessed was 481,906 square 
yards, and they took out 121,i24 bushels 
ofsalt and 60,904 barrels. The total num
ber of barrels of cured herrings landed 
during the season was 5i,539, of which 
55,9-!9 were gutted and packed within 
twenty-four hours after being caught. 
The gross total of white herrings cured 
by fish-curers on shore in the ports of 
Scotland was 5G5,880 barrels, out of 
which number 383,231 contained herrings 
gutted and packed within twenty-four 
hours after they were caught. There 
were besides, it is computed, herrings 
sold in a fresh and cured state '.to the 
value of 114,538l. The number of bar
1'€ls of white herrings which were entitled 
to be branded with the official brand was 
l62,il3, and 114,614 barrels were assorted 
and cured according to the Dutch mode, 
an1l were branded accordingly. 

The number of boats and of fishermen, 
and. other ~ersons employed in taking, 
~ttm~, curmg, and packing cod and her
rll!gs m 1832 and 1842 were as follows:

1832. 1842. 
Boats . . • • 11,059 12,479 
Fishermen • • • 49, I G4 52,998 
Coopers, curers, 

packers, &c. • 
 , } 31,402 3G,J33 

The removal of the bounty has been 
attended with an improvement in the 
~umber of the fishermen generally, and 
ID Scotland the fishermen have been able, 
from the fair profits of their business, to re
place the small boats they formerly used 
by n~w boats of larger dimensions, and to 
provide themselves with fishin"' materials 
of superior value. In fact, the tonnage 
boidlunty system was an encouragement to 

eness and perjury. 

In 1833 a, select. committee of the 


House of Commons was appointed to in• 
quire into the distress which was at. th~t 
time said to affect the several fisheries m 
the British Channel. One cause of this 
distress, it was. alleged, was the inter
ference of the fishermen of France; 
but by a convention with France, con
cluded in 1839, limits are now established 
for the fishermen of the two countries. 
Another cause of the unprosperous state 
of the fishermen was stated in the re
port .of the. committ~e to be "the g~eat 
and mcreasmg scarcity of all fis~ "·h1ch 
breed in the Channel, compared with what 
was the onlinary supply fifteen to twenty 
years ago." 

'\Ve do not at present hear of the dis
tress amongst the fishermen on our coasts, 
The facilities of communication with po-· 
pulous inland districts have greatly ex
tended the market for fish, and in parts 
of the country in which fish had smrcely 
been at all an article of food. In London, 
where the facilities for obtaining a supply 
of fish are nearly perfect, there is oue 
dealer in fish to four butchers, and fish 
is hawked about the streets to a great ex
tent; but in Warwickshire the proportion 
of dealers in fish to butchers is as 1 to 
2i, and in Staffordshire 1 to 44. In the 
borough of vVo!Yerhampton there was 
only 1 fish-dealer in 1831, but there were 
46 butchers. It is evident that when the 
lar"'e masses of population in the midland 
and northern manufacturing districts ac• 
quire a habit of consuming fish as an 
a!!'reeable variety to their ordinary supply 
of food, a great impetus will be given to 
the fisheries on all our coasts. The rapid 
means of transport afforded by railways 
enable the inhabitants of Birmiugham and 
London to consume cod and other fish 
caught in the Atlantic by the fishermen 
of Galway and Donegal. This improve,~ 
ment in the means of communicating 
with the best markets is a great boon. 
The fishermen.who supply the Lornlon 
market instead of returning to Gravesend 
or other ports of the Thames and Med· 
way, for instance, put their cargoes 
already packed in hampers on board the 
steam-boats which pass along the whole 
eastern coast as far north as Aberdeen ; 
or they sometimes make for Hull or some 
other port in the neighbourhood of the 
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fishing-ground, and there land their 
cargoes, which are conveyed to London 
in the course of a few hours or to other 
great inland markets in a still sh?rter 
time. Fast sailing cutters are sometimes 
employed to take provisions to the boats 
on the fishing-ground, which bring back 
the fish taken by each. In consequence 
of these arrangements the fishermen are 
sometimes kept at sea for several months 
together. 

It is amusing at this time to read the 
various projects or "ways to consume more 
fish," which were entertained at the com
mencement of the last century. The diffi
culty on account of the cost ofconveyance, 
and the limited distance to which fresh 
fish could be sent from the coast, induced 
some persons to propose that fish sent to 
inland towns should be "marinated, " or 
pickled according to a peculiar method. 
In the sixteenth century, and before those 
improvements in agriculture were made 
by which fresh meat may be obtained all 
the year round, there were great fish 
fairs in different parts of the country, at 
which persons bought a stock of salted 
fish sufficient to last during the winter 
and the subsequent season of Lent. 
The herring fair at Yarmouth was regu
lated by a statute in the fourteenth cen
tury. In 1533 the fairs of Stourbridge, 
St. Ives, and Ely were "the most notable 
fairs within this realm for provision of 
fish" (24 Hen. VIII. c. 4). In 1537 the 
town of Lynn, in Norfolk, obtained letters 
patent for establishing a fish fair · but in 
1541 the right of holding the fair was 
abolished by statute ( 33 Hen. VIII. c. 
34), because the inhabitants attempted to 
engross the business of other fairs. The 
supply of the fairs and markets with cheap 
~sh was considered_ an important matter 
m !hose da~s: In 1541 an act was passed 
which prohibited the English fishermen 
from buying fish of foreigners at sea be
cause if they did not do so " the sam~ Pi
cards and Flemings would bring the same 
fish over themselves and sell it to the 
king's subjects much better cheap, and for 
less money" (33 He~. VIII. c. 2). 
• ~ne b;anch of fishing wholly different 
m its obJe~t from all other branches has 
been descn.bed by the committee of 1833 
under the. title of the Stow·Boat Fishery. 

This fishery prevails principally upon the 
Kentish, Norfolk, and Essex coasts ; and 
the object is the catching of sprats as 
manure for the land, for which there isa 
constant demand. This branch of fish· 
ing is represented by the committee to 
have much increased, and to give employ. 
ment on the Kentish coast alone to from 
400 to 500 boats, which remain upon the 
fishing grounds frequently for a week to
gether and until each has obtained a full 
cargo. 

Vessels and boats employed in fishing 
are licensed by the Commissioners ofCus
toms in pursuance of the acts for the pre
vention of smuggling; and they are re
quired to be painted or tarred entirely 
black, except the name and place to which 
such vessel or boat belongs. A parlia· 
mentary return for 1844 gives the number 
of vessels above and under fifty tons regis
tered at each port in the United Kingdom: 
the greater proportion of those under 
fifty tons are principally employed in fish· 
ing. AtFaversham therewere218vessels 
under fifty tons, and their average tonnage 
was twenty-one tons; at Yarniouth,321; 
Southampton, 131; Maldon, 105; Roches
ter, 256; Colchester, 203; Dover, 91; 
Rye, 55 ; Ramsgate, 80 ; Dartmouth, 256. 

The licences thus granted specify the 
limits beyond which fishing vessels must 
not be employed: this distance is usually 
four leagues from the English coast, and 
it is affirmed that our fishermen are in
jured by this restriction, because some 
valuable fishing grounds lie beyond the 
prescribed limits and are thus abandoned 
to foreigners. 

The pilchard fishery, which is carried 
on upon parts of the Devon and Cornish 
coasts, is of some importance. The nnm· 
ber of boats engaged in it is about I000, 
which give employment to about 3500 
men at sea and about 5000 men and 
women on shore. As soon as caught the 
pilchards are salted or pickled and ex· 
ported to foreign mark$~ chiefly to 
the Medite•·ranean: the average export 
amounts to 30,000 hogsheads per year. 
The quantity was much greater formerly, 
w~en a bounty of Ss. 6d: per hogshe~d was 
paid upon all exported ; heavy duties are 
generally imposed in the countries to 
which the exports are made. · 
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Our chief salmon fisheries are carried 
on in the rivers and restuaries of Scotland, 
but the annual value of this fishery is not 
exactly known. In 1835 the produce of 
the salmon fisheries in Sutherlandshire was 
258,291 lbs.; in the river Foy le, 321,366 
lbs.;in the river Beauly the number of fish 
taken was 15,891, and the number taken 
in the south-east and north-east was 
54,fi59, and the average w~ight of each 
was estimated at 10 lbs. The produce of 
the fishings in the rivers Tay, Dee, Don, 
Spey, Findhorn, Beauly, Borriedale, 
Langwell and Thurso, and of the coasts 
adjacent, are conveyed in steam-boats and 
small sailing-vessels to Aberdeen, where 
they are packed with ice in boxes and 
sent to the London market. The ship
ments thus made from Aberdeen, in 1835, 
was 11,.549 boxes (each containing from 
ten to twelve fish and weighing 11!0 lbs.) 
and ,5671 kits. 

The rental of the salmon fisheries on 
the river Tweed averaged about 12,000[, 
a-year for the seven years preceding 1824. 
The late Duke of Gordon received a 
rental of about 8000[, a-year for a fishery 
on the Spey: the expenses of the fishery 
are supposed to have amounted to about 
one·ha!f this sum, 

·. London is the great market to which 
~tch sa~mon ar~ sent. The quantity 
w_h1ch arrives durmg one season is about 
2~00 tons, and the average price is from 
IOd. to ls. per lb. The arrivals average 
about 30 bo~es pe~ day in February and 
March, 50 m Apnl, from 80 to 100 in 
~lay, from 200 to 300 at the beginning of 
one, and 500 towards the close of the 

month, when the number gradually in
~reases until it amounts at the end of 
bo~ and beginning of August, to 1000 
. es ~d upwards per day, and the price 
Th ~ccasi~n~ly as low as 5d. and 6d. per 
~· and !s !n fact lowest at the time when 

1 fish is 11!- the primest condition. TheP:of packing salmon in ice was adopted 
~eu~:s, i;z1d the. idea was taken from 
a r . ese, but it was not until the 
: ication of steam to navigation that 
Senttrade r~ached anything like its pre
Wed magnitude. Even when ice was 
vo~ntrdry winds would protxact the 
The Lonan the fish would be spoiled. 

vo1., n~on trade, _instead of being at 

its height in July and August, was over 
by l\Iay, or whenever the weather becamt: 
warm. The great towns of Yorkshirt:, 
Lancashire, and the midland manufactur
ing counties, are also frequently supplied 
with immense quantities of Scotch and 
Irish salmon, but they are not constantly 
well supplied. 

The produce of salmon fisheries in Ire
land is also considerable. 

Salmon fishing commences on the 1st of 
February, and terminates on the 14th of 
September. The intervening period is 
called ' close-time,' and the acts for 
regulating salmon fisheries impose penal
ties on those who take fish during this 
season. 

JJ:[ackerel visit every part of our coast~ 
in the spring and early part of the sum
mer, and are taken in gTeat abundance. 
For the encouragement of the mackerel 
and other similar fisheries, the carriages 
in which the fresh fish are conveyed to 
London are exempted from the post-horse 
duty. As mackerel will not keep, it may 
be hawked about on Sunday for sale, a 
privilege which no other fish enjoys. 

The cod fishery at Newfoundland was 
carried on as early as 1500 by the Portu
guese, Biscayans, and French, but it was 
not until 1585 that the English ventured 
to interfere with them. In that year Sir 
Francis Drake being sent to the island 
with a squadron, seized the foreign ships 
which he found engaged in the fishery, 
and sent them to England, where they 
were declared lawful prizes. In 1614 
and 1615 the English had 200 and 250 
vessels engaged in the Newfoundland cod 
fishery. Towards the end of the seven
teenth century it was carried on on a still 
larger scale by the French; and it is 
stated by the author of ' Considerations 
on the Trade to Newfoundland,' inserted 
in the second volume of Churchilfs 'Col
lection of Voyages,' that the French • have 
quite beaten the English out of this trade, 
as may be instanced in many of the out
ports of our nation, and particularly 
Barnstaple aud Biddeford, which for
merly employed in this trade above fifty 
ships, and now do not fit out above six or 
eight small ships.' 

By the treaty of Utrecht, which .ae
knowledged the sovereignty of the whole 

D 
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island ofNewfoundland to be in the Crown 
of England, the privilege of fishing on 
part of the coast was reserved to France, 
notwithstanding which the English fish· 
ery there increased to a great extent. In 
1763 there were taken and cured by the 
English at the fisheries of Newfuundland 
386,2i4 quintals or hundred-weights of 
cod-fish, and 694 tierces of salmon, be
besides 1598 tons of fish-oil. In that 
year there were 106 vessels employed in 
carrying on the fishery, 123 ships for con
veying the fish when cured to EBgland, 
and 142 ships for its conveyance to 
British colonies. The principal fisheries 
of Newfoundland are prosecuted on the 
banks which nearly surround that island: 
the object of these fisheries is solely cod
fish. Salmon, mackerel, herrings, and 
some other kinds of fish and seal are 
taken off the coasts of the island. 

. The cod-fish cured and exported to 
England and to foreign countries in l i85 
amounted to 591,276 quintals · in 1832 
to 619,177 quintals: in 1833 ~ 883 536 
11uintals; in 1837 to 835,559 quintals 
which were valued at 520,2401. Th; 
products of the Newfoundland fisheries 
exported in 1832 was 583,68il.; in 1833, 
699,1741.; an<l. in 1837, 843,9031., as 
under: · 

Value. 
£

Cod, dry-quintals . 835,559 520,240 
,, wet-barrels , • 648 1086

Henings-boxes and 

barrels • • 
 20i8 1416Salmon-boxes and 

barrels • • S834 
 8

Other sorts of fish ~~~ 
&;al-sk!ns-No. 353,648 34,044 
01!, t~am and sperma

ceti-gallons 2,084,375 277,938 
The value ofthe exports of fish in 1832

amounted to 458,662!.; in 1837 to 
5~1,921l.; and in 1842 to 598 5401 d

th ·1 nd - • ., anw1 o1 s a seal-skins to 839 260l 
These fi.sheries may be said' to be the 

sole pursmt of the settlers in Newfound
~~dandNf t~e traders who frequent the 
piece ~f l~d y ~ery family has a small 

'-but agriculture~ er garden {'Ultivation, 
. is not pursued as a b-IStantive occupation. su 

- I.r.i 1818 a convention was concluded 

between the United States government 
and that of Great Britain for regu· 
Jating the fisheries on the coasts or 
the British American provinces. By 
the first· and second articles the in· ' 
habitants of the United States were tD 
have for ever, in common with the sub
jects of Great Britain, liberty to take, dry, 
and cure fish in and on certain portions 
of the coast therein defined, and by the 
third article the Americans gave up all 
claim to take fish within three miles of any 
coasts, bays, creeks, or harbours, within 
the British dominions in America not in
cluded in the limits defined. Some dis
pute has arisen between the two govern· 
ments respecting infractions of the Con
vention. The Americans conceived that 
they were allowed to enter bays and fish 
if they kept three miles from the shore; 
but by the British interpretation the pre
scribed limit of three miles is to be mea· 
sured from the headlands of bays, and that 
consequently the Americans were exclnd· 
ed from the interior of bays and inden· 
tations of the coast. In 1843 the United 
States government acquiesced in this view 
of the case. ' 

In the other British North American 
colonies fisheries are established, and the 
produce enters more or less into their 
foreign commerce. The fisheries on Lake 
Huron have lately been prosecuted, and 
promise to become of considerable im· 
portance. The kinds of fish exported 
are chiefly cod, herrings, salmon, and 
mackerel. The actual value of these ex· 
ports from each colony, in the years 1832 
and 1837, was as follows:- · 

1832. 1837. 
Eastern (Lower) 

Canada • £6,4i5 £6,149 
New Brunswick 81,885 30,550 
Nova Scotia , 155,189 181,961 
Prince Edward's 

Island • 65 5,341 
Cape Breton • 10,383 l 1,i38 

Total • £203,997 £235,i39 
The bay Des Chaleurs in the SL 

Lawrence is considered the best fishing 
station on the continent of America. It 
is said that there are from 3000 to 5000 
-United States -schooners fishing every 
summer in this bay. They cure cod to 
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the extent of 1,800,000 quintals, while 
the British colonists up to a recent period 
did not in this fishery cure more than 
300 000 quintals. In 1844 an act was 
~ in the Imperial Parliament for 
mcorporating a company under the title of 
the Gaspe Fishing and Mining Company. 

The whale fishery was carried on suc
cessfully during· the twelfth, thirteenth, 
and fourteenth c;nturies by the Biscayans. 
The whales taken by them in the bay of 
Biseay appear to have been of a smaller 
species than those since found in more 
northern latitudes. The Biscayan fishery 
has long ceased, owing probably to the 
great destruction of the animals. It is to 
the voyagers who, near the end of the 
sixteenth century, attempted to find a pas
sage through the northern ocean to India, 
that we owe the discovery which led to 
the es1llblishment of the fishery in the seas 
of Greenland and Spitzbergen. The 
English and the Dutch were the first to 
embark in thisadventure; but the French, 
Danes, Hamburgers, and others were not 
slow to follow their example. At first 
the whales were so numerous that the 
fishing was comparatively easy, and was 
so successfully pursued, that in addition 
to the ships actually engaged in the fish
ery, many other vessels were sent in 
ballast to the shores of Spitz bergen, and 
the whole returned home with full car
goes of oil and whalebone. It was then 
the practice to boil the blubber on the 
spo~ and bring home the oil in casks. 
In the progress of the fishery the whales 
became less numerous, and, when found 
more difficult to take. It therefore be: 
came necessary to pursue them farther to 
the open sea, and at length it was found 
:ore .economical to bring the blubber 

ome morder to its being boiled and the 
~ttlements before used for that'purpose 
were abandoned. . The whale fishery was 
~ ~}ong period sustained by bounties. 

132eve . the bounty was 20s. a-ton on 
it wry 5~1P of more than 200 tons ; in 17 40 
red as mcreased to 40s. ; in 1777 it was 
b nced to 30s., and in five years the num
3~ ofd~ssels employed fell from 105 to 
(40 an) lll 1781 the former rate of bounty 
w~· ii:as restored. In 1787 the bounty 
in ~in reduced to 30s.; in 1792, to 25s.; 

<>. t.o 201.; and in 1824 it ceased. 

That part of the Arctic Sea which lies 
between Spitzbergen and Greenland, and 
which was formerly frequented by the 
whale-ships, is now almost wholly aban
doned because of the scarcity of the fish. 
and the northern whale-fishery is now 
chiefly pursued in Davis's Straits. The 
change here noticed has occurred within 
the last thirty years. In 1816 and 1820, 
above 100 ships were engaged in the 
Greenland fishery, and in 1833 and 183·1 
only 3 and 7 ; but the number employed 
in the Straits fishery had increased from 
45 in 1816 to 91 in 1830. In the twenty 
years from 18Ia to 1834 inclusive, the 
average annual results of the Greenland 
and Davis's Straits fishery were as fol
lows:

N umber of ships returned to 
Great Britain • 115~ 

Tonnage of ditto 37,0131 
Number of ships lost 5 
Tuns of train oil • 11,313 
Tons of wLalebone • 59lf 
Number of whales taken • 1,024 
Tuns of oil yielded by each 

whale • • 11t 
Tuns ofoil procured by each 

ship • • • lOlt 
The average prices during these twenty 

years were-of oil, 28l. 15s. per tun, and 
of whalebone, 163l. per ton; it follows 
therefore that the annual average pro• 
duce of the fishery amounted to 421,704l. 

In 1842 the number of British ships 
engaged in the northern whale-fishery 
was only 18 (14 to Greenland, and 4 to 
Davis's Straits); the number of whales 
taken was 54, which yielded 668 tuns of 
oil. In 1840 the quantity of oil was 
only 412 tuns. Hull, which was once 
the great port for the northern whale
fishery, has in two years recently only 
sent out two vessels, instead of 60 or 70, 
and none have gone out from London. 
One-half of the ships are now sent out 
from Peterhead. 

Previous to the revolt of the North 
American provinces this fishery, as well 
as that in the Southern Ocean, was prose
cuted with great spirit by the colonists of 
Massachussetts. Just .before the begin
ning of the war they employed annually 
183 ships of 13,820 tons in the northern. 
and 121 .ships of 14,026 t.tms in the 

j) 2 
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Greenland and Davis's Straits.southern whale-fisheries. The fisheries 
are still prosecuted by the people of New Ships. Tons. Men. 
England with great success. 1830 91 30,484 4120 


It was not until after the breaking out 
 1831 86 28,137 4093 
of war between England and the Ameri 1832 81 26,147 3706 
can provinces had, for a time at least, in

1841 19 5,742 897terrupted this spirit of enterprise, that 
1842 18 5,118 830England embarked in the south~rn 1843 25 6,971 1146fishery. In li91 the number of Enghsh 

vessels so employed was i 5 ; 1819 to 1823 In 1840 the valne exported from l'\ew 

above 100; and from 1830 to 1833 the South Wales of the produce of the whale 

number varied from 104 to 110. Since fisherywas 224,1441., but the exports w~ 


this period the number of ships employed considerably less iu the two followw~ 

has gradually fallen off; but the price of 
 years. In 1840 the quantity of sperm o~ 
oil has long been rising, and is now double exported was 1854 tuns, black whale oil 
what it was twenty years ago. This, 4297 tuns, whalebone 250 tuns.: 

however, will probably not have much 
 The whale fishery of the United States 
effect in increasing the number of vessels of North America is now greater than 
fitted out in this country for the southern that of all other nations. Even on the 
whale-fishery, but it may give an im coasts of our own colonies in Australia 
petus to the Australian fishery. By the and New Zealand, the American whalell 
Tariff of' 1842 (5 & 6 Viet. c. 4i) the outnumber those of the English. W~at 
duty on train blubber and sperm oil, the Burke said of the fisheries of the colon!St! 
produce of foreign fishing, was reduced of Massachusetts, in l 7i 4, is applicable 
from a uniform rate of 261. 12s. per ton at the present day to their descendant! 
to 6l. on train oil, and 151. on sperm oil; employed in the southern whale-fishery: 
but the alteration of duty did not take "Neither the perseverance of Hollan~ 
effect until July of the following year. nor the activity of France, nor the dex· 
In the period between 1832 and 1842 the terous and firm sagacity of English e?ter
highest value of the products of the prise, ever carried this most perilolll 
southern whale-fishery imported into this mode of hardy industry to the extent ID 
·country was 721,0001. in 1838. which it has been pursued by this recent 

It requires aconsiderable sum of money people." In 1843 the imports from the 
to fit out a ship in England for the whole fishery into the United States, will 
southern whale fishery. A new vessel of 165,744 barrels of sperm, and 205,861 of 
the size usually employed-350 tons whale oil, and 1,908,04 7 lbs. of .bone. 
costs, when ready for sea and fully pro These imports gave employment to 193 
visioned, from 12,000l. to 15,000l.; and ships and barques, 28 brigs, and 13 
the adventurer must wait three years for schooners (234 vessels); and their tonnag!
the return of his capital. was 165,744 tons. The voyage of eacll 

In the three years 1830--31-32, and in vessel engaged in the sperm fishery ave 
thr~~ ye~ 1841-42-43, the number of rages three and a half years, and th1 
Br~~sh ships and their tonnage, and whale fishery gave employment to 651 

- Bntish seamen of all ranks employed in ships, barques, brigs, and schoonel'l 
the ~u~ S~a, Greenland, and Davis's which are ·manned by 17,500 seamen
Strait FIShenes, were as follows: and their aggregate tonnage amounts ~ 

South Sea Fishery. 200,000 tons. The cost of these 6~ 
Shipe. Tons. vessels at the time of their sailing i 

1830 32 9,682 924 
Men. 

estimated at twenty million dollars, an 
1831 24 8,335 735 their annual consumption of stores, & 
1832 35 12,066 1091 is 3,845,000 dollars. The value of tl 

annual imports of oil and whalebone in1841 13 4,836 404 raw state is estimated at seven milli<1842 6 1,835 169 dollars. (American Alm., Boston, 184f 1843 9 3,096 262 
L The Chinese belonging to Hainan ai 
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the neighbouring islands pursue the 
whale-fishery with considerable success 
near their own coasts. There is an ac
count of this fishery in Simmonds' ' Colo
nial Magazine,' vol. ii. p. 237. 

FLAG, the ensign or colours of a ship; 
from the Anglo-Saxon jleogon, to fly or 
float in the wind. Flags borne on the 
masts of vessels designate the country to 
which they respectively belong; and they 
are likewise made to denote the qnali ty 
of the officer by whom the ship is com
manded. 

The supreme flag of Great Britain is 
the royal standard, which is only to be 
hoisted when ·the king or one of the royal 
family is on board the vessel : the second 
is that of the anchor on a red field, which 
characterizes the lord high admiral, or 
lords commissioners of the Admiralty: 
and the third is the union flag, in which 
the cros~es of St. George, St. Andrew, and 
St. Patrick are blended. This flag is ap
propriated to the admiral of the fleet. 
. In the British navy a fleet is divided 
mto three squadrons-the centre, the van, 
an~ the rear; the centre being distin
guished by red coloms, the van by white, 
and the rear by blue, and respectively 
commanded by an admiral, a vice-admiral, 
and arear-admiral. When the fleet is very 
large, there are three divisions in each 
~quadro~: and. each squadron has then 
I~ admiral, vice-admiral, and rear-ad
m1ral, w~o respectively hold the com
~and of its centre, van, and rear divi
&ons. fADMIRAL, p. 2i.J 
T~e three flags are plain red, white 

b~.r1ng the red cross of St. George, and 
P~n blue ; and the ensign worn by the 
ship tha~ carries a flag, as well as by 
~ver~ ship belonging to the same squad
on, 18 always of the same colour as that 

of the flag-officer commanding it 
~~f4Will. IV. c. 13, § 11, iti~ enacted 

1 any person shall hoist, carry or 
wearo bo d ' h n ar any vessel, whether mer
~.ant 0~ otherwise, belonging to any of 

18 Majesty's subjects, without particular 
warrant for so doing, His Majesty's Jack 
~u:imonly call~d the Union Jack, or any 
alln ant, or any such colours as are usu
fl~ ~ok by His Majesty's ships, or any
th~~f •~endan_t, or colour resembling 

HIS MaJesty, or any ensign or 

colour whatever other than those pre
scribed by proclamation, the persons so 
offending are to forfeit a sum not exceed
ing 500/.; and every such flag, colour, &c. 
shall be forfeited. 

FLOTSAM, or FLOATSAM, is such 
portion of the wreck of a ship and the 
cargo as continues floating on the surface 
of the water. Jetsam is where goods are 
cast into the sea, and there sink and re
main nnder water; and Ligan is where 
they are sunk in the sea, but are tied to a 
cork or buoy, in order that they may be 
found again. 

These barbarous and uncouth appella
tions are used to distinguish goods in 
these circumstances from legal wreck, in 
order to constitute which they must come 
to land. 

Flotsam, jetsam, and ligan belong to 
the king, or his grantee, if no owner ap
pears to claim within a year after they 
are taken possession of by the persons 
otherwise entitled. They are accounted 
so far distinct from legal wreck, that by 
the king's grant of wreck, flotsam, jetsam, 
and ligan will not pass. 

Wreck is frequently granted by the 
king to lords of manors as a royal fran
chise; but ifthe king's goods are wrecked, 
he can claim them at anytime, even after 
a year and a day. The same distinction, 
it is presumed, would prevail with respect 
to flotsam, jetsam, and ligan. 

FOOTPATH. [WAYs.] 
FOREMAN. [JURY.] 
FORESTALLING, ENGROSSING, 

&c. Engrossing is the offence ofpurchasing 
large quantities of any commodity, in 
order to sell it again at a higher price. 
There are numerous statutes against this 
offence, and it was also an offence at com· 
mon law. The English were not singu
lar in this absurd species of legislation. 
They had the authority of the Athenians 
[CoRN TRA:DE, ANCIENT, p. 667], who 
were as ignorant of the true principles of 
public economy as the most ignorant 
nation of modern times. 

Forestalling, also an offence at common · 
law, is described in a statute of Edward 
VI. to be the buying or contracting for 
any merchandise or victual corning the 
way to market; or dissuading p~r~ons 
frolll bringing their goods or provlSlons 
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there, or persuading them to enhance the 
price when there. There is something 
like authority for this in the Roman Jaw. 
The Lex Julia de Annona imposed 
penalties on those who combined to raise 
prices. 

"Regrating," says Blackstone, "was de
scribed in the same statute to be the buying 
of corn or other dead victual in any 
market and selling it again in the same 
market or within four miles of the place. 
For this also enhances the price of provi
sions, as every successive seller must 
have a successive profit." As to engross
ing, Blackstone remarks: "this must of 
c.ours~ 1?e injurious to the public, by put
tmg 1t m the power of one or two rich 
men to raise the price of provisions at 
their own discretion." 

An exact definition of Badgering is 
not at hand ; but the nature of this offence 
may be collected from the offences which 
it keeps company with. 

Notwithstandmg the reasons given by 
Blackstone, all these offences have been 
abolished by 7 & 8 Viet. c. 24, entitled 
' An Act for abolishing the offences of 
forestalling, regrating, and engrossing 

. ~nd for yepealing certain statutes passed 
m restramt of trade.' 

The preamble of the act is as folJows: 
-"Whereas divers statutes have been 
from time to time made in the parliaments 
of England, Scotland, Great Britain, and 
Ireland, respectively prohibiting certain 

. dealings in wares, victuals, merchandise 
and various commodities, by the names of 
badg:ring, fores~Ili~g, regrating, and en
grossmg, and subJectmg to divers punish
ments, .penalties, and forfeitures persons 
so dealmg: and whereas it is expedient 
that such statutes, as well as certain other 
stat~tes made in hinderance and in re
stramt of trade, be repealed : and whereas 
an act of the .parliament of Great Britain 
W'.15 passe~ m the twelfth year of the 
reign of Kmg George III., intituled , An 
Act for repeal!ng several Laws therein 
mentioned against Badgers, Engrossers 
Fores~l!ers, and Regraters, and for in: 
demmfymg Persons against Prosecutions 
for C!ffences committed against the said 
Acts, whereby, after reciting that it had 
beeI? fon;id by experience that the re
Straint laid by several statutes upon the 

dealing in corn, meal, flour, cattle, and 
sundry other sorts of vict?als, by pre~~nt· 
in<> a free trade in the said commod1tie~ 
ha~e a tendency to discourage the growth 
and to enhance the price of the sam~ 
which statutes, if put in execution, would 
brin<> great distress upon the inhabitants 
of ~any parts of this kingdom, and in 
particular upon those of the cities of Lo~· 
don and Westminster, sundry acts therein 
mentioned, and all the acts made for the 
better enforcement of the same, were 
repealed, as being detrimental to the 
supply of the labouring and manu:fllctur
ing poor of this kingdom : and wherea~ 
notwithstanding the making of the first· 
recited act, persons are still liable to be 
prosecuted for badgering, engrossing, fore
stalling, and regrating, as beinl? offenffl 
at common Jaw, and also forbidden. by 
divers statutes made before the earliest 
of the statutes thereby repealed: for 
remedy thereof, and for the extension of 
the same remedy to Scotland and to Ire
land, be it enacted," &c. 

The second section repeals the several 
acts and parts of acts made in the parli~· 
men ts ofEngland and Scotland, GreatBn· 
tain and Ireland, thereafter mentioned, but 
not so as to save any act repealed by any 
of the acts hereby repealed. 

The English statutes which are repealed 
extend from the 51 Henry III. to the 
5 & 6 Edward VI. c. 15. 

The third section enacts, " That the 
several acts and parts of acts which were 
repealed, as to Great Britain, by the first· 
recited act of the twelfth year of the 
reign of King George III. shall be taken, 
after the passing of this act, to be re
pealed as to the United Kingdom of Great 
Britain and Ireland." 

The fourth section provides, "That 
nothing in this act contained shall be con· 
strued to apply to the offence of know· 
in~l.Y and fraudulently spreading or CC?n· 
spmng to spread any false rumour, with 
intent to enhance or decry the price of 
any goods or merchandise, or to the offence 
of preventing or endeavouring to prevent 
by force or threats any goods, wares, or 
merchandise being brought to any fair or 
ma~ket,. but that every such offt-nce ma! 
be. mqmred of, tried, and punished as if 
this act had not beeu made." ' 
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Though the law against engrossing, I gaily, forests and chases differ from 
forestalling, and regrating was, we b~-
Jieve, seldom enforced, the repeal of tins 
mass of absurd legislation, and of the 
common law applicable to these so-called 
offences, is a proper measure, particularly 
as the ground of the repeal is that the sta
lutes were "passed in restraint of trade." 
Traue therefore, it is admitted; should not 
be restrained by statutes; a principle 
which, if fully carried out, would add 
greatly to the prosperity of this country. 

FOREST LAWS. On the establish
ment of the Norman kings in England, it 
has generally been supposed that the 
property of all the animals of chase 
throughout the kingdom was held to be 
vested in the crown, and uo person with
out the express licence of the crown was 
allowed to hunt even upon his own es
tate. But this is rather a conjecture de
duced from the supposed principles of 
feudalism, than a well-established fact. 
There are no laws respecting the forests 
among the laws attributed to the Con
queror; and perhaps all that we can af
firm is, that after the Norman conquest 
the royal forests were guarded with 
mu~h greater strictness than before ; that 
~heir number was extended and possibly 
m some cases their bounds enlarged ; 
t~t trespassers upon them were/nnished 
with much greater severity; an , finally, 
that there was established a new system 
oflaws and of courts for their adminis
tration, by and according to which not 
only all ?ffences touching the royal forests 
were tried, but also all persons living 
upon these properties were generally go
yerned. This is the system or code that 
15 properly called the forest laws. Yet 
even of this in its original integrity we 
have no complete or authoritative record· 
all our knowledge of it is derived fro~ 
some incidental notices of the chroniclers· 
the va&ue though energetic language of 
~mplamt and condemnation in which it 
~ ~epeatedly spoken of; the various legis
hlive enactments for its reform which re been preserved; and the remnants 
0 

it which survived to a comparatively 
recent period. 
; The. Co~queror is said to have pos
£essed in different parts of England 68 
orests, 13 chases, and _781 parks. Le-

parks in uot being iuclosed by ~alls or 
palings, bnt only encompassed by metes 
and bounds ; and a chase differs from a 
forest, both in being of much smaller ex
tent (so that there are some chases within 
forests) and in being capable of being 
held by a subject, whereas a forest can 
only be in the hands of the crown. But 
the material distinction is, or rather was, 
that forests alone were subject to the 
forest laws so long as they subsisted. 
Every forest however was also a chase. 
A forest is defined by l\fanwood, the 
great authority on the forest laws, as 
being "a certain territory or circuit of 
woody grounds and pastures, known in 
its bounds, and privileged, for the peace
able being and abiding of wild beasts, 
and fowls of forest, chase, and warren, to 
be under the king's protection for his 
princely delight; replenished with beasts 
of venery or chase, and. great coverts of 
vert for succour of the said beasts; for 
preservation whereof there are particular 
laws, privileges, and [officers belonging 
thereunto." The beasts of park or chase, 
according to Coke, are properly the buck, 
the doe, the fox, the marten, and the roe; 
but the term in a wider sense compre
hends all the beasts of the forest. Beasts 
of warren are such as hares, conies, and 
roes; fowls of warren, such as the par
tridge, quail, rail, pheasant, woodcock, 
mallard, heron, &c. He afterwards how
ever quotes a decision of the justices and 
the king's council that roes are not beasts 
of the forest, because they put to flight 
other wild beasts ( eo quod fugant alias 
feras), which seems an odd reason; 
perhaps the word should be "fugiunt" 
(because they fly from other wild beasts). 
And he adds, "beasts of forests be pro
perly hart, hind, buck, hare, boar, and 
wolf; but legally all wild beasts of 
venery ." ( Co.-Li tt. sec. 38 7.) 

For the antiquity of the royal forests 
in England, "the best and surest argu
ment," says Coke, elsewhere ( 4 Inst. 
319), "is, that t11e forests in England, 
being sixty-nine in number, except the 
New Forest, in Hampshire, erected by 
William the Conqueror, and Hampton 
Court Forest, by Henry VIII., an~ by 
authority of parliament, are so aneient, 
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as no record or history doth make any 
mention of their history or beginning." 
Yet it appears, both from the great 
charter of John, and from a previous 
charter granted by Stephen, that some 
lands had been afforested (as the term 
was) after the time of the two first Nor
man kings. "The forests," says Stephen, 
"which King William my grandfather, 
and William II. my uncle, made and 
held, I reserve to myself; all the others 
which King Henry superadded I render 
up and concede in quiet to the churches 
and the kingdom." And one of the con
cessions demanded from John and granted 
in Ma,,"1la Charta (§ 47) was, that all the 
lands whi<•h had been afforested in his 
time should be immediately disafforested. 
No additional forests appear to have been 
made from the reign of John till that of 
Hampton Court was constituted by act of 
parliament in 1539 (31 Hen. VIII. c. 5). 
The name give~ to it in the statute is 
Hampton Court Chase; but it is enacted 
that all offenders in it shall incur such 
penalties as the like offenders do in any 
other forest or chase. It was therefore 
made a forest as well as a chase. 

Many historians tell us that King John 
granted a charter of forests at the same 
time with Magna Charta. This is in
de~ distinctly asserted by Matthew 
Paris, who even professes to give the 
charter at full length. But the statement 
is en ti rely unfounded ; the concessions 
obtained from Joh~ in regard to the royal 
forests are, as ment10ned above, contained 
in the Great Charter: the Carta de 
Foresta, which M. Paris quotes, is a 
charter granted by Henry Ill. in the 9th 
year of his reign (A.n. 1224). This was 
the first separate charter of forests. It is 
commonly. printed in the statutes from 
the Inspex1mns, or confirmation of it, in 
the 28th of Ed_war~ I. (A.D. l29g). The 
su~se9uent legislation upon this subject is 
prmc1pally to be found in the following 
statutes :-The Customs and Assize of 
the Forest, or the Articles of Attach
ments of the Forests (of which the date . 
~t known); the Ordinatio Forestie ~~ 
t e 33 Edw. I. (1305); tbe Ordinatio 
Forestoo of the 34 Edw. I. c1306); the 1
Edw. III. c. 8 (1327) • and the 7 Ric II 
c. 3 (1383). ' . • 

One of the chief things insisted upon in 
the early national demand for the reform 
of the forest laws, was the mitigation of 
their severe code of punishments. The 
Conqueror, who, as the' Saxon Chronicle' 
says, loved the red deer as if he had. b_een 
their father, is affirmed to have v1S1ted 
the slaughter of one of these animals with 
a heavier penalty than the murder of a 
human being. And it would appear 
from the charter of Henry III. that the 
offence had previous! y been· punishable 
not only with mutilation, but with death. 
"No man from henceforth," says the !0th 
clause or chapter of the charter, "~hall 
lose either life or member for killing of 
our deer ; but if any man be tB:ken and 
convict for taking of our vemson, he 
shall make a grievous fine, if he ~ve 
anything whereof; and ifhe have nothmg 
to lose, he shall be imprisoned a year and 
a day : and after the year and d~y ex· 
pired, if he can find sufficient sureties, he 
shall be delivered ; and if not, he s~all 
abjure the realm of England." A~cordmg 
to Matthew Paris (whose authority how· 
ever; on such a matter, is not worth 
much), Richard L had already reJJealed 
the penalties of mutilation for offences 
against the forest laws. 

The forest laws, as already mentioned, 
were administered by their own officers 
and courts. The officers were the jus' 
tices in eyre of the forest; the wardens 
or warders ; the verderers, foresters, agis· 
ters, regarders, keepers, bailiffs, beadles, 
&c. 

The four principal forests in England 
'IVere accounted to be, the New Forest, 
Sherwood, Dean, and Windsor. Among 
the others were Epping, in Essex; Dart
moor in Devonshire· Wichwood, in Ox· 
fordshire; Salcey, Wbittlebury, and Rock• 
~ngham, in Northamptonshire; Waltham, 
m. Lincolnshire; Richmond, in York· 
shire, &c. 

The oppressive powers vested in the 
crown by the forest laws, after having to 
a great extent long ceased to be exercised, 
were revived by Charles I., and endea• 
voured to be turned to account in replen' 
ishing his empty exchequer. At the 
Court of Justice-seat (which was the 
supreme forest court, and held every year 
before the chief justice in eyre of the 
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furest) held in 1632, before the earl of 1 h~ shall cause one to blow an horn for 
Holland as chief justice in eyre south of him, that he seem not to steal our deer; 
the Trent, large sums of money were ex- and li~e~ise they. s~~ll do re!1Jrnin&' fr~m 
torted from many persons, chiefly as com- us as 1t 1s aforesa1.d. As this law 1s still 
positions for alleged encroachments on unrepealed, any bishop or no?leman may 
the ancient boundaries of the forests, al- shoot one or two of the deer 1f he should 
though after a quiet possession of three pass through any o_f the royal fo;ests in 
or four centuries. This accordingly was going to or returnmg from parliament. 
one of the grievances to which the Long Hunting was formerly so common or 
Parliament directed its earliest attention. universal an episcopal amusement, that 
One of the Acts which that assembly the crown is still entitled, at the death of 
passed in its first session (the 16 Char. I. every bishop, to have his kennel of hounds, 
o. 16), was entitled •An Act for the Cer- or a composition in lieu thereof. Auck
tainty of Forests, and of the Meets, Meers, land Park, and certain other demesnes, 
Limits, and Bounds of the Forests,' which formerly held of the bishop of Dnr
set forth in the preamble, that not only ham by forest services; "particularly," 
judgments had of late been given by says Camden, "upon his great huntings, 
which the bounds of some of the forests the tenants in these parts were bound to 
had been variously extended, or pre- set up for him a field-house, or tabernacle, 
tended to extend, beyond the bounds com- with a chapel, and all manners of rooms 
monly known, and formerly observed, to and offices; as also to furnish him with 
the great grievance and vexation of dogs and horses, and to carry his pro
many persons having lands adjoining; vision, and to attend him during his stay 
but there had also been some endeavours for the supply of all conveniences. But 
or pretences "to set on foot forests in now all services of this kind are either 
some parts of this realm and the dominion let fall by disuse, or changed into peen• 
of Wales, where, in truth, none have niary payments:' [GAME LAVi"s; WooDS' 
hi!en or ought to be, or, at least, have not AND FoRESTS.J 
bi!en used of long time." It is therefore FORFEITURE, the punishment by 
~acted that the bounds of every forest loss of lands, estates, rights, offices, or 

all be those commonly known, reputed, personal effects, which is annexed by law 
us~ or taken to be its bounds; and that to certain crimes, and also to certain illegal 
~l J~dgments, &c., to the contrary shall acts and neglect of duties in the holder of 

void; that no place where no Justice- lands or offices. 
se~t ?r o~er forest <'ourt had been held Forfeiture is the French Forfaiture, 
;

1thin sixty :years should be accounted which is from the word Forfait, ••a 
.orest; and that commissions should be crime." The verb Forfaire (Foris facere ), 
fuued for ascertaining the bounds of is to do anything contrary to duty. For• 
thrests as t~ey st~d in the 20th year of faiture, according to Riche let ( DictiO'll• 
the P~edmg reign, and beyond which naire), is "a fault committed by an officer 

8.ey 6 ould not. thenceforth be extended. of justice, for which he ought to lose his 
r,10~ ~e passmg of this Act, the old office." The distinction between Escheati: w~ may be considered as having and Forfeiture is explained under AT· 

practic~llyabolished, and the offices TAINDER and EscHEAT. 
:~~n~ted with their administration and In criminal cases forfeiture is three
sin~u on turned into little better than fold :-1. Of real estates absolutely, as 

:res. for high treason ; if freehold, to the 
of He llth chapter of the Carta Foresta! king; if copyhold, to the lord. 2. Of 
curio:ry II.I: contains the following the profits of the real estate, if freehold, 
bisho Jrr151on :-"Whatsoever arch- to the crown during the life ofthe offender; 18llS at p, op, earl, or baron, coming to and a year and a day afterwards, in the 
for o~; commandment, passeth by our case of petty treason or murder ; after 
an~. 1~ shall be lawful for him to take lwhich the land escheats to the lord; if it 
of 00; fo~ne or. two of our deer, by view is copyhold, it is at once forfeited to the 

ester, if he be present; or else lord. 3. Of goods and chattels, in all 
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cases of felony. Some other cases of Offices are forfeited by the neglect or 
forfeiture of lands or goods, or both, are misbehaviour of the holders ; and the 
established by different statutes, as the right to the next presentation to ecclesi· 
statutes of prromunire. &c. astical benefices is forfeited by Simony 

Lands are forfeited upon attainder, and by Lapse. [BENEFICE, p. 351; A1r 
and not before [ATTAINDER]: goods and VOWSON, P· 48.J . • 
chattels, upon conviction. The forfeiture The term Confiscation 1s not now used 
of lands has relation to the time of the as a term of English Jaw, but it was once 
offence committed ; the forfeiture of goods in use, and was a pp lied to those goods 
and chattels has not, and those only are which were forfeited to the king's Exche
forfeited which the offender has at the quer. Goods confiscated, it is said, are 
time of his conviction. A bona fide generally such as were arrested and seized 
alienation of his goods and chattels made to the king's use, and therefore goods con· 
by a felon or traitor between the com· fiscated and goods forfeited are synony· 
mission of the offence and his conviction, mous terms. If this explanation is righ~ 
is therefore valid. Forfeiture is a more comprehensive term 

Forfeiture, in civil cases, takes place than Confiscation in English law. 
where a tenant of a limited, or, as it is Confiscation is from the Latin Confisca· 
called, a particular estate, grants a larger tio, which properly means the seizure of 
estate than his own, as where a tenant for the property of an offender for the lmpe· 
life or years assumes to convey the fee- rial .Fiscus, or the Imperial treasury: the 
simple. So, if a copyholder commits property of the Roman Emperor, as. Em· 
waste, or refuses to do suit of court, or a peror, was expressed by the term Fiscus. 
lessee impugns the title of his lessor; for Fiscus signifies a wicker basket: the ":on! 
in all these cases there is a renunciation Hanaper (hamper) has the same meamng. 
of the connexion and dependence, which FORGERY, from the French /orgf1:• 
eonstitut.e the tenure, and which are an 'to heat metal and hammer it,' which JS 
implied condition annexed to every limited from the Latin fiugere. From this sense 
estate. of forger came the meaning "to make: 

Forfeiture may also be the consequence generally, to invent. Legal forgerr JS 
of the breach of covenants between land- the false making, counterfeiting, alte!1~g, 
lord and tenant, or persons connected in or uttering any instrument or wntrng 
tenure; but in cases of forfeiture where witli a fraudulent intent, whereby another 
compensation can be made for the breach may be defrauded. The offence is com· 
of the condition, a court of equity will plcte by the making the forged instr~· 
compel the party entitled to the forfdture ment with a fraudulent intent, though ii 
t.o accept compensation. The right to be not published or uttered; and the pub
take ~dvantage of a forfeiture may also lishing or uttering of the instrume~4 
be wa1v~d by any .act of the person enti- knowing it to be forged, is punished in 
tied which recogmzes the continuance of the same manner as the making or conn· 
the title in the particular tenancy as for terfeiting. . 
instance, the receipt of rent by ~ l~nd- It is by no means necessary to. bnng 
lord in respect of a time subsequent the offence within the legal meanrng of 
!o the act by which the forfeiture is the term forgery, that the name of any 
mcurred. person should be counterfeited, tho".gh 
·..Lands may also be forfeited by alien- this is the most common mode in which 
atwn contrary to law, as by alienation in the crime is committed; thus a man is 
~ortmain wi~out licence, or to an alien: gnilty of forgery who antedates a deed 
m the former instance, if the immediate for the purpose of defrauding other par· 
lord of the fee, or the lord paramount, ties, though he signs his own name to the 
neglect to enter, the king may; and in instrument; and the offence is equally
!Wec~~er, e~hough the. conveyance is complete, if a man being instructed t? 
1 d h Yk. as an ahen cannot hold make the will of another inserts provi·f:nd t e mg may enter, upon office sions of his own authority'. . In truth. thE 

• [ALIEN; OFFICE FOUND.] J offence consists in the fraud and deceit. 



At co=on law the crime of forgery 
was only a misdemeanour, but as the com
merce of the country increased and paper 
credit became proportionally extended, 
many severe laws were enacted, which in 
most cases made the offence a capital 
felony. 

The extreme severity of these laws 
tended to defeat their object, and the par
ties very frequently chose rather quietly 
to sustain the loss inflicted upon them by 
the commission of the offence, than by a 
prosecution to subject the offender to the 
lOiS of life. This feeling, and the diffu
sion of the truth, that the object of all 
laws is to prevent crime and not merely to 
punish, l\as caused successive mitigations 
mthe laws relating to forgery ; and now 
by the statute 11 Geo. IV. and l Wm. IV. 
C.66; 2 & 3 Wm, IV. c. 59, and l Viet. 
c. 84, the punishment of death is abolished 
in cases of forgery, and a punishment 
varying between transportation for life 
and imprisonment for two years, is sub
stituted. (l Hawkins, P. C.; Russell 011 
Crime; Deacon's Criminal Law.) 

T!ie statute law on forgery in general 
applies to Scotland as well as to Eno-land. 

FOUNDLING HOSPITALS
0 

are 
charitable institutions, which exist in 
most la~ge towns of Europe, for taking 
care of 1.nfants forsaken by their parents, 
~uch. ~emg generally the offspring of 
1~egitlillate connexions. These institu
tions date from the Middle Ages and 
wer~ established for the purpose of pre
ventmg the destruction of children either 
?Y actual violence or by being exposed 
1J1 the streets or highways. Among the 
Romans and other nations of antiquity 
:e.exposure of children by poor or un: 
eehng parents was a frequent practice 
t~d .W~ ~ot punished by the laws. Afte; 

r!sti~ity became the religion of the 
empire, it was forbidden by the Em
~rors Va!entinian, Valens and Gra
:~n (Cod•• ~ii!· tit. 51 (52);' De Infan
th us expos1tis, &c.). At the same time 

e ~reater strictness of the laws con~ 
cernmg mari:ia_ge and against concuhi
nagti.ge, the religious and moral denunciaons · af agamst unwedded intercourse and 
du~rdards the obligatory celibacy i;1tro
pe el .~mong the clergy, and the severe 

na ties attending its infraction, all 

tended to increase the danger to which 
illegitimate infants were exposed<from 
the sentiments of fear antl shame in their 
parents. Child-murder and the exposure 
of children became nearly as frequent in 
Christian countries as they had been in 
heathen times, only the parents took 
greater care to conceal themselves; and 
humane individuals in various countries 
began to devise means to collect and pro
vide for the forsaken infants found in the 
streets. In this, as in other acts of charity, 
ecclesiastics stood foremost. At Rome, 
Innocent III., in 1198, when rebuilding 
and enlarging the great hospital of S. 
Spirito, allotu..'<i a part of it to the recep
tion of foundlings, several infants having 
been found drowned in the Tiber abont 
that time. This asylum for the "esposti," 
or foundlings, was afterwards enlarged 
and endowed by subsequent popes, and 
the institution was adopted by degrees in 
other cities. It was thought that by pro
viding a place where mothers might de
posit their illegitimate children in safety 
without being subject to any inquiry or 
exposure, the frequent recurrence of the 
crime of child-murder would be pre
vented. For this purpose a turning box 
was fixed in an opening of the wall in a 
retired part of the building, in which the 
child being deposited by the mother in 
the night, and a bell being rung at the 
same time, the watch inside turned the 
box and took the infant, which from that 
moment was placed under the protection 
of the institution, was nursed and edu
cated, and afterwards apprenticed to some 
trade or profession. Those parents who 
were in hopes of being able to acknow
ledge their child at some fnture time, 
placed a mark or note with it, by which 
it was afterwards known when they came 
to claim it, and it was then restored to 
them on their defraying the expense in
curred for its maintenance. 

In France the philanthropist Vincent 
de Paule, the founder of the Society of 
the .Missions, in the first half of the seven
teenth century, exerted himself to found 
an asylum for infants, which were at 
that time frequently left to perish in the 
streets of Paris. It was at first supported 
by private subscriptions, but afterwards 
was made a national establishment
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'Hopital des Enfans tronves.' Similar 
institutions were founded in other great 
French cities. In 1841 there were 70,838 
illegitimate children born in France
about one thirteenth of the whole number 
of births; but in Paris the proportion is 
much greater, being one illegitimate child 
in every 2·7 births. Of the whole num
ber of illegitimate children, about 58 out 
of every 100 are abandoned by their 
mothers and taken to the foundling hos
pitals, where nearly two-thirds of them 
die before they are a year old. (Guerry, 
StatistU[ue lllorale de la France.) In 
1842, out of 10,286 births of iUegitimaty 
children, 8231 were abandoned by their 
parent or parents, and were sent to the 
foundling hospital. Mortality appears to 
be very great in most foundling hospitals 
of the continent, owing to carelessness, 
mismanagement, or want of sufficient 
funds for the administration of those in
stitutions. The infants are given out to 
cheap nurses in the country, where a 
great number of them die. At the same 
time, it is remarkable that the number of 
illegitimate births has greatly increased 
over all Europe during the last forty 
years. (Benoiston de CMteauneuf, Co11
siderations sur les Enfans trouves dans les 
principaux Etats de l'Europe, 1824.) 

In 1739 a charter was granted for es
tablishing a foundling hospital in London. 
On the 26th of October, l 7 40, a house 
was opened in Hatton-Garden for the re
ception of twenty children not exceeding 
the acre of two months. The regulations 
stated, that "no questions whatever will 
be asked of any person who brings a 
child, nor shall any servant of the house 
presume to endeavour to discover who 
such person is, on pain of being dis
charged." The number of applicants for 
the admissi~n of .children was so great 
that a ballotmg process _was necessary in 
order~ to settle the choice of admission. 
In l.'45 the western wing of the present 
~osp1tal was ope~ed, and the other two por
tio~ of~he building were soon built. The 
apphcat1ons so constantly exceeded the 
num?er:Whichthefundswouldsupport,that 
!'-Pphcation was made to parliament, and 
m 1756 the sum of 10,oool. was granted, 
and the governors of the hospital were 
empowered to form provincial establish-

men ts. At this period the institution was 
evidently popular. The act of application 
was rendered as little troublesome and dis
agreeable as possible. A basket was hung 
at the gate, and the only trouble imposed 
on parents was the ringing ofa bell as they 
deposited their child. On the 2nd of Jun~ 
1756, when the new system began, 117 
children were received, and before the 
close of the year the number of children 
that had been adopted by the institution 
was 1783. The governors did not yet 
see the consequences of their mistaken 
liberality. In June, 1757, they caused 
notices to be advertised in the newspapers, 
and placards to be posted in the streets, 
informing all who were concerned how 
liberally the hospital was thrown ope~ to 
them. The number of children received 

in 1757 was 3727. In three years and 

ten months from June, 1756, the num?er 

of infants received into the hospital 

amounted to nearly 15,000. The con· 

veyance of children from distant parts of 

the country to the foundling hospital had 

become a regular trade. It was proved 

that of eight children brought up by 

waggon from the country seven had died. 

Various abuses which, strange to say, had 

not been foreseen developed themsel!es. 

Vigilant overseers of the poor occasi?n· 
ally relieved the rate-payers by dropp'?g 
into the basket at the hospital a child 
or two that they feared might become 
chargeable, or they frightened the mo
thers into the act when they had no 
desire to part with their offspring. More
over, the institution had got into full play 
before anything like a system of regula· 
tions could be adopted for preserving the 
life and health of the foundlings, and 
there was even a scandalous want of wet· 
nurses. Out of 14,934 children received 
in less than four years, on!y 4400 lived 
to be apprenticed. The enormous errors 
which had been committed by the gover· 
nors and by parliament were now pal· 
pably evident. In" February, 1760, arr 
solution was passed by the House o 
Commons, which declared, " That ·the 
indiscriminate admission of all children 
under a certain age into the hospital had 
been attended with many evil conse
quences, and that it be discontinued-:' 
but at this time there were nearly 6000 
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children in the institution, and parliament 
was bound to continue the grant until they 
were apprenticed. Between l i 56 and 
17il there was voted a sum of 549,796L 
towards the expenses of the hospitaL 
The public also now perceived the evils 
inherent in such institutions, and popu
larity was succeeded by odium, so that 
the governors actually passed a resolution, 
though afterwards resciuded, to denomi
nate the establishment ' The Orphan 
Hospital.' After this the governors pro
~ded more cautiously, restricted their 
exertions to the scope of their own funds, 
and sold their country hospitals. In 
1801 the practice of taking children 
without inquiry on payment of lOOl. was 
abolished. 

The present modified character of the 
hospital as an institution for foundlings 
will be understood from the following 
extracts from the regulations now in 
force:-" No person need apply unless 
she shall have previously borne a good 
character for virtue, sobriety, and ho
~esty." Application for admission must, 
m. the first instance, be by petition, and 
this, properly filled up, must be presented 
pen;~nally at the ordinary periodical 
meetmg of the committee of the institu
.tion. foquiries are made into the po
:ve~ an~~ character of the applicant, 
the 1lleg1timacy of her infant, the aban
d?nment by the father, and the non-cog
.m~ance of the case by the parish autho
rities: The chairman of the committee 
qu~t10ns the applicant as to the proba
bility of her return to the paths of virtue 
on the event of her child being admitted, 
and the number of persons to whom her 
shame. is known. The next step is to 
m~e ~nquiries into the truth of the ap
~licant s statement. This delicate task 
IS m:dertaken by the treasurer's clerk· 
and m jlerforming it his instructions ar~ 
~t to divulge any of the facts with which 
resmay have.beco~e a.cquainted. If the 
th ult of .th~ mvestigat10n be satisfactory, 
·~ adlllJSSion of the child is secured 

eih er at once, if there be a vacancy or 
iv en a ' 
childrenv~~c:i;: occurs. The number of 
her ch' 18 mited to 360. On leaving 
in re~ld the m~ther. receives a certificate 
!Dark ~· to '!'hich is attached a private 

' Y which the authorities of .the 

hospital may, if requisite, subsequently 
recognise the child, and a corresponding 
mark is carefnlly attached to the child's 
clothing; but, as respects the mother, it 
is probable that the child is severed from 
her for ever, and that she will never again 
be able to recognise it. The child may be 
restored at a future time if the mother can 
give the most satisfactory proofs of her 
ability to maintain it; but this claim 
is of rare occurrence. Many devices 
are resorted to by mothers with a view 
to the future identification of their chil
dren; but the rules of the hospital are 
strict as to the severance being complete. 
The children are sent out to nurse until 
they are five years old at establishments 
which belong to the hospital at East 
Peckham, Kent, and at Chertsey. On 
attaining their fifth year they return to 
the hospital for their education, and at 
its completion they are apprenticed to 
some trade. 

In 1841 the income of the London 
Foundling Hospital was rather more than 
11,000l.; but it is said that in a few years, 
by the falling in of leases, the income will 
be not less than 50,000l. 

In 1833 there were 8130 children 
maintained in three foundling hospitals 
in Ireland. By the Irish Poor Law Act 
(1 & 2 Viet c. 56) the control of these 
establishments was given to the Poor Law 
Commissioners : the number of children 
was to be gradually reduced; and finally, 
the hospitals were to be converted into 
union workhouses, by which provision 
hospitals for foundlings are virtually 
abolished. The Dublin Foundling Hos
pital was erected in 1704, and was scan
dalously managed. A basket was placed 
on the outside of the gate for the recep
tion of infants, and a bell was rung when 
they were deposited. The number of 
children received from 1785 to 1797 was 
27,274; out of which number there died 
13,120. In 1797 the admissions were 
1922, and the deaths 1457. From 1799 
to 1808 the admissions were 19,638, and 
the deaths amounted to 5043. The Dub
lin Hospital was supported by Parlia
mentary grants, and by an assessment on 
houses which realized soool. a year. 

There are Foundling Hospitals in 
Eastern (Lower) Canada, and gran~ have 
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heretofore been made to them by the local 
legislature; but in 1845 it was officially 
stated that such grants would be discon
tinued. The Commissioners of Found
lings, &c. in the district of Quebec accord
ingly issued a notice which stated, that 
"persons have been placed at the different 
avenues leading to the depot at the Hotel
Dieu to prevent people from leaving clan
destinely any children there." 

FRANCHISE, a species of incorpo
real hereditament. Franchise and li
berty are used as synonymous terms, and 
their definition is a royal privilege, or 
branch of the king's prerogative, which 
is in the hands of a subject. Being 
therefore deriv_ed from the crown. such 
pri11ileges must arise from the king's 
grant, though in some cases they may be 
held by prescription, which presupposes 
a grant. The kinds of them are various, 
and almost infinite, and may subsist in 
corporations, in one man, or in many, as 
co-tenants. (2 Blackstone, Com. 37.) A 
few instances may be mentioned: thus a 
county palatine is a franchise, and so are 
privileges given to corporate bodies, 
forests, chases, the right to wreck, deo
dands, estrays, &c. Franchises may be 
lost or forfeited by the parties who enjoy 
them, if they misuse their privilege or 
neglect to perform the requisite duties in 
respect of them ; and if the owners are 
disturbed or incommoded in the proper 
exercise of their franchise, which is an 
injury known to the law as a disturbance 
of franchise, they may have remedy in a 
special action on the case; or where the 
franchise is to levy a toll, they may dis
train for the amount alleged to be due. 
(3 lllack~tone, Com. 236.) 

FRANKALMOIGNE. This tenure 
~ thus di;scribed by Littletou (§ 133): 

Tenant m Frankalmoigne is when an 
abbot or prior, or another man of reli
gion, .or of holy c_hnrch, holdeth of his 
lor~ m ~ran.kalmmgne ; that is to say in 
Latine, in liberam eleemosinam, that is, in 
free almes. And such tenure beganne 
~rst in old. time. When a man in -0ld 
time was se1sed of certain lands or tene
ments in his. demesne as of fee, and of the 
same land mfeoffed, an abbot and his 

. covent, or prior and his covent., to have 
and to hold to them and their successors 

in pure and perpetual almes, or in frank
almoigne ; or by such words, to hold ~r 
the grantor, or of the lessor and his 
heires in free almes : in such case the 
tenements were holden in frankalmoigne." 
From this it appears that lands which are 
held by religious bodies or by a man of 
religion, are held by tenure ; but n~ith~r 
fealty nor any other temporal s~rv1ce IS 
due. The spiritual services which were 
due before the Reformation are thus 
described by Littleton (§ 135) : "And 
they which hold in frankalmoigne ai:e 
bound of right before God to make on
sons, prayers, masses, and other divine 
services for the souls of their grantor or 
feoffor,. and for the souls of their hei~es 
which are dead, and for the prospenty 
and good life and heal th of their heires 
which are alive. And therefore they 
shall do no fealty to their lord; because 
that this divine service is better for them 
before God than any doing of fealty i and 
also because these words (frankalm01gne) 
exclude the lord to have any earth!Y. or 
temporal service, but to have only di~me 
and spiritual service to be done for him." 

On this section (§ 135), Coke has the 
following remark, which explains how 
most lands are now held by the clergyor 
the church of England and by spi~tual 
corporations in England. "Since Little
ton wrote, the lyturgye or book of Co_m· 
mon Praier of celebrating divine sei;1ce 
is altered. This alteration notw1th· 
standing, yet the tenure in frankalm~iE;De 
remaineth; and such prayers and d1vme 
service shall be said and celebrated, as 
now is authorized : yea, though the tenure 
be in particular, as Littleton herea~r 
(§ 137) saith, viz. to sing a mass, ~c., or 
to sing a placebo et dirige, yet 1f. the 
tenant saith the prayers now authorize?
it sufficeth. And as Littleton hath said 
before (§ 119), in the case of Socall'e, the 
changing of one kind of temporall ser· 
vices into other temporal! services altereth 
neither the name nor the effect of the 
tenure; so the changing of spiritual ser
vices into other spiritual services altereth 
neither the name nor the effect of W 
tenure. And albeit the tenure in frank· 
almoigne is now reduced to a certaintie 
contained in the book of Common Pray~r, 
yet seeing the original tenure was ID 
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frankalmoigne, and the change is by 
generall consent by authority of parlia
ment (2 Ed. VI. c. 1; 5 & 6 Ed. VI. c. 1.; 
l Eliz. c. 2 ), whereunt~ every ~an 1s 
party, the tenure rernames as 1t was 
before." [ESTABLISHED CHURCH.] 

The statute 12 Charles II., which abo
lished military tenures, expressly excepts 
tenure in frankalmoigne. 

Those who hold 1ands in frankalmoigne 
must do the services for which these 
lands were given. These services are 
now determined, as. Coke says, by the 
book of Common Prayer. The mode of 
compelling these tenants to do their duty 
is thus described by Littleton (§ 13G): 
"And if they which hold their tenements 
in frankalmoigne will not, or fail to do 
such divine service (as is said), the lord 
may not distrain them for not doing this, 
&c., because it is not put to certainty 
what services they ought to do. But the 
lord may complain of this to their ordi
nary or visitour, praying him that he 
will lay some punishment and oorrection 
for this, and also provide that such negli
gence be no more done, &c. And the 
ordinary or visitour of right ought to do 
this," &c. 

S~nce the statute of 18 Ed. I., called 
Quui Emptores, from the introductory 
wo:ds, there can he no gift in frankal
mo1gne except by the crown. This 
tenure, however, as Blackstone observes 
"is. the tenure by which almost all th; 
ancient !ll<masteries and religious houses 
h~d their lands; and by which the paro
chial clergy and very many ecclesiastical 
and e;eemosynary foundations hold them 
at. this day, the nature of the service 
bemg upon the Reformation altered, and 
made conformable to the purer doctrines 
<lf' the church of England " 

FRANK PLEDGE..[LEET.) 
FRAUDS, STATUTE OF. [STA

TUTE OF FRAUDS.1 
F~AUDULENT CONVEYANCE.(Co/SIDERATION.J 
FREE BENCH. [DoWER.J 

REEHOLD. (ESTATE.] 
\ FREEDMAN. [SLAVE.] 
' ~~~EDOM. [LIBERTY.] · 
TIONs.]EMAN. [MUNICIPAL CoRPoR.A.

.FREE SCHOOL. [ScnooL.) 

FREE TRADE. [AGRICULTURE; CA
PITAL; CoRN TRADE, CORN TRADE 
ANCIENT; DEMAND AND SUPPLY j MO
NOPOLY.] 

FHEIGHT. rsmPs.J 
FRENCH ECONOMISTES. [Po

LITICAL EcoNO~IY.] 
FRIENDLY SOCIETIES. These 

institutions, which, if founded upon cor
rect principles and prudently conducted, 
are beneficial both to their members and 
to the community at large, are of very 
ancient origin. Mr. Turner, in his 'His
tory of the Anglo-Saxons,' notices them 
in these words:-" The guilds or social 
corporations of the Anglo-Saxons seem 
on the whole to have been friendly asso
ciations made for mutual aid and contri
bution, to meet the pecuniary exigencies 
which were perpetually arising from 
burials, legal exactions, penal mulcts, and 
other payments or compensations." (See 
also Herbert's 'History of the Twelve 
Great Livery Companies,' vol. i. p. 1.) 

By the 10 Geo. IV. c. 56 (as amended 
by the 4 & 5 \Vm. IV. c. 40), Friendly 
Societies may be formed for providing 
relief to members, their wives, children, 
relations or nominees, in sickness, infancy, 
advanced age, widowhood, or other na
tural state of contingency whereof the 
occurrence is susceptible of calculation 
by way of average, or for any other pur
pose which is not illegal ; the rules there
fore may now provide for relief in case of 
loss by fire, or by shipwreck; substitutes 
if drawn for the militia; a weekly al
lowance if reduced to a workhouse, or 
imprisoned for debt, and for payment to
wards the expenses of the feast, &c. &c.; 
but, for all such purposes, the contribu
tions must be kept separate and distinct 
from the payments which may be re
quired, on account of relief in case of 
sickness, infancy, advanced age, widow
hood, or other natural state ofcontingency, 
susceptible of calculation by way of aver• 
age; or the charges must he defrayed at 
the time by extra subscription of the 
members. The money payable on the 
death of a member may be received by 
any person nominated ~y s~ch m~mber, 
and is not confined to his w1fe, child, or 
relation. · 

Iu 1773 a bill was brought into the 

I 
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House of Commons for "the better sup
port of poor persons in certain circum
stances, by enabling parishes to grant 
them annuities for lives upon purchase, 
and under certain restrictions." The bill 
passed the Commons but was rejected by 
the Lords. A bill with a similar object 
met with the like ;fate in li80. A bill 
introduced in 1793 by the late Mr. George 
Rose passed into a law (33 Geo. III. 
c. 54), which is known by his name, and 
was extensively acted upon. This act 
recited "that the protection and encou
ragement of Friendly Societies in this 
kingdom, for securing, by voluntary sub
scription of the members thereof, separate 
funds for the mutual relief and mainten
a.nee .of the said members in sickness, 
old age, and infirmity, is likely to be 
attended with very beneficial.effects," and 
it authorized persons to form themselves 
into a society of good fellowship, for the 
purpose of raising funds, by contributions 
or subscriptions, for the mutual relief and 
maintenance of the members in old age, 
sickness, and infirmity, or for the relief 
of the widows and children of deceased 
members. A committee of members was 
authorized to frame re.gulation.s for the 
goyernment of .the society, which regu
~ati.ons, after bemg ~pproved by the ma
J~n.ty of the ~ubs_cnrn:i"S,, were to be ex. 
hibit.ed to the JUStlces m quarter-sessions, 
and if not repugnant to the laws of the 
realm, an~ conformable to the true intent 
and meanmg of th~ act, were to be con
fi0!1ed and made bmding upon the sub
scribers. . . . 

A:mong other provisions, 1t was allowed 
to impose reasonable fines npon such 
membe~s as should offend against the 
regulations ; such fines to be a_pplied to 
th~ gen~ral benefit of the society. By 
this act it was d~clared unlawful ·:to dis
solve or de~rmme any such society, so 
tongh as th~ mtents ?r purposes declared 

Y t e s~ciety remain to be carried into 
eff~ct, without. the consent and -appro
bat10n of five-sixths of the then existing 
m~n_ibers, and. also of all persons then re
ceth1vmg. or enhtled to re~iv(relief from 

e society on account of sickness Me 
infirmity " s · f th ' ··$ ' or 

. · ocie ies us constituted 
were relieved from the payment of certainstamp-d ti d 

u es, an were empowered to 

proceed for the recovery of monies. or 
for legal redress in certain cases, by sum. 
mary process, without being liable to the 
payment of fees to any officer of the 
court ; and to aid them, the court was 
required to assign counsel to carry on the 
suit without fee or reward. 

In 1795 an act was passed which ex. 
tended the privileges of Mr. Rose's act to 
other "benevolent and charitable insti· 
tutions and societies formed in this king
dom for the purpose of relieving widows, 
orphans, and families of the clergy and 
others in distressed circumstances." 

Several other acts were passed between 
1795 and 1817 affecting the proceedings 
of these societies, but not in any matter 
of importance. 

In 1817 the 'Savings-Bank Act' was 
passed, and under its provisions the offi· 
cers of friendly societies were allowed to 
deposit their funds in any savings. bank, 
by which means they got security ~or 
their property and a higher rate of ~n-. 
terest than they could otherwise obtam. 
This act has been of essential benefit to 
these associations. 

In 1819 another law was passed,~· 
king provisions for the further pro~ct~on 
and encouragement of friendly societl~ 
and for preventing frauds and abuses m 
their management ; but as this ~nd all 

1other acts previously passed with the 
same object were repealed and superseded 
by the act of 1829 (10 Geo. IV. c. 56) 
which, with two acts passed in 1832 and 
1834 (2 Wm. IV. c. 37, and 4 & .5 
Wm. IV. c. 40), contain the law as ii 
now stands for the regulation of friendly 
societies it is unnecessary to detail here 
the alte;ations effected in 1819. 

In the years 1825 and 182 7 select 
committees were appointed by the House 
of Commons to consider the laws relating 
to friendly societies. The reports Jllllde 
by these committees prepared the way 
for .the. enactment of 1829, already men· 
tioned, which, with the subsequent acts 
of l832 and we now proceed to1834analyze. " ' 

The law of 1829 (lO Geo IV c. 56), 
· h · · · the 
m t e first place, authorizes anew 
establishment of societies within the u •ted K" d ,, · · funds for 

Ill mg om, ,or raism g 
the mutual relief'. and maintenance of the 

http:hibit.ed
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members. The members of such societies 
are to meet together to make such rules 
for t],e government of the same as shall 
not be contrary to the intent of the act 
nor repugnant to the laws of the realm, 
and to impose such reasonable fines upon 
the members who offend against any of 
such rules as may be necessary for en
forcing them; and these rules, which must 
be passed by a majority of the members 
present, may be altered and amended 
from time to time by the same authority. 

But before these original or amended 
rule!i shall be confirmed by the justices of 
the county at the general quarter-sessions, 
they must have inserted in them a declara
!ion oft~e purposes for which the society 
1s established, and the uses to which its 
funds shall be applied, stating in what 
s?ares and proportions, and under what 
circumstances any member of the society 
or other person shall be entitled to the 
same; and further, it is required that the 
rules so passed "shall be submitted, in 
England and Wales and Berwick-upon
Tweed, to the barrister-at-law for the 
time l;ein~ appointed to certify the rules 
ofsavmgs banks; in Scotland, to the lord
advocate or any of his deputies· and in 
lr~land, to such barrister as m~y be ap
pmnted by her majesty's attorney-general 
!n Ireland, for the purpose of ascertain
mg whether such rules are in conformity 
~ law and to the provisions of this act." 
.he officers here mentioned are respec
tively to settle such rules, and make them 
conformable to law and to this act of 
pagulrha~ent, and to give a certificate of this 
Th ation having been complied with.fterules. so certified are then to be de
~ d with the clerk of the peace for 
an~ ~n~~ wherein ~he society is formed, 
at Y 1m to.be laid before the justices 
con1:i~sess1ons1 who are required to 
and ce tifie same, after which the rnles 
rolls ~ cate a~e to be filed with the 
a ce . the sessions of the peace, and 
by thrtifiefte of such enrolment, signed 
f() the c er~ of the peace, is to be sent 
other offisociety, If the barrister or 
f() cert'fyce~above mentioned shall refuse 
provaj I th e ~ules. offered for his ap
the sa~ ~ society IS allowed to submit 
f()gethe~ w· the court of quarter-sessions, 

vo1.. II. 1th the reasons assigned for 

refusal, when the justices may, if they 
see fit, confirm the rules, notwithstanding 
the disapproval of the revising officer. 

Before these directions are complied 
with, no society is entitled to enjoy any 
of the privileges or advantages commu
nicated by the act; but when the rules 
shall have been enrolled, and until they 
shall have been altered and the like con
firmation shall have attended such alter
ation, they shall be binding upon the 
members of the society, and a certified 
copy of them shall be received in evi
dence in all cases. The treasurer of each 
society must give bond to the clerk of 
the peace for the county, with two suffi
cient sureties, for the faithful perform
ance of his tmst, and must, on the de
mand of the society, render his accounts 
and assign over the funds of the society 
at the demand of a meeting of the mem
bers. The property of the society is 
to be vested in the treasurer or trustees 
of the society" who may bring and defend 
actions, "criminal as well as civil, in law 
or in equity," concerning the property, 
right, or claim of the society, provided 
they shall be authorized to do so by the 
vote of a majority at a meeting of the 
members. 

In case any person shall die intestate 
whose representatives shall be entitled on 
his account to receive any sum from the 
funds of the society not exceeding 20/., 
the treasurer or trustees may pay the 
money to the persons entitled to receive 
the property of the deceased, without its 
being necessary to take out letters of ad
ministration. 

It is not lawful to dissolve any friendly 
society, so long as any of the purposes 
declared in its rules remain to be carried 
into effect, "without obtaining the votes 
of consent of five-sixths in value of the 
then existing members, and also the con
sent of all persons then receiving or then 
entitled to receive relief from such so
ciety; and for the purpose of ascertaining 
the votes of such five-sixths in value, 
every member shall be entitled to one 
vote, and an additional vote for every 
five years that he may have been a mem• 
her, provided that no one member shall 
have more than five votes in the whole." 

The rules of the society are to contain 
E 
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a declaration whether, in the event of 
any dispute or difference arising between 
the society and any one or more of its 
members, the matter shall be referred to 
the decision of a justice of the peace or 
of arbitrators; if to the latter, the arbi
trators must be chosen or elected in suf
ficieut number at the first meeting of the 
society which shall be held after the 
enrolment of its rules ; they must not be 
in any way interested in the funds of the 
society; and whenever the necessity for 
their employment shall arise, a certain 
number, not exceeding three, are to be 
chosen by ballot from among the arbitra
tors for the settlement of the dispute, and 
justices are empowered to enforce com
pliance with the decision of the arbitra
tors. If the rules of the society direct 
the application, in cases of disputes, to 
justices of the peace, any justice is em
powered to summon the person against 
whom complaint is made, and any two 
justices may hear and determine the mat-
t.er, their sentence or order being final 
and conclusive. Minors, if they act with 
the consent of parents or guardians, may 
become members of friendly societies, 
having authority to act for themselves on 
the one hand, and being held legally 
responsible for their acts on the other. 

A statement, attested by two auditors 
of the fonds belonging to each society 
shall be made annually to its members' 
every one of whom may receive a copy 
of the statement on payment of a sum not 
exceeding sixpence. 

Every friendly society enrolled under 
this act is obliged, within three mouths 
after the .expiration of every five years, 
to transmit a return of the rate of sickness 
and morta~ity, a~rding to the experience 
of the society durmg the preceding five 
ye~rs, such retu;ns to be made in a pre
scribed form to insure uniformity. These 
returns are directed by 4 & 5 Wm. IV. 
c. 

4~· to be ad~ressed to the barrister 
ap~01?ted to certify the rules of friendly 
societies, Londou. 

The provisions of the act of 1834 ( 4 & 
5 Wm. IV. c. 40) are for the most part 
confined to matters of regulation which1 't 
is not necessary to 11 f h0

Tl r.0ll . ice ere. . 
deri::d fr~;;ng ar~ among_ t~e benefits 

enrolled under the 10 Geo. IV. c. 56, as 
amended by the 4 & 5 Wm. IV. c. 40:
1, The rules are binding, and may be le. 
gally enforced; 2, Protection is given to 
the members, their wives and children, 
&c., in enforcing their ~ust c~aims, and 
against any fraudulent d1ssolut10n ?f ~e 
society; 3, The property of the society 11 
declared to be vested m the trustee or 
treasurer for the time being; 4, The trus· 
tee or treasurer may, with respect t? p~ 
perty of society, sue and be sued m his 
own name· 5 Fraud committed with re· 
spect to p;op~rt~ of society is punishable 
by justices· 6 Court of Exchequer may 
compel tra~sf~r of stock, &c., if officer of 
society abscond or refuse to transfer, &c.; 
7, Application may be made to Court of 
Exchequer by petition, free from p~yment 
of court or counsel's fees, &c.; 8, D1sp.utes 
settled by reference to justices or arb1t~· 
tors-order of justices or award of arb!· 
trators final· 9, Power to invest their 
funds to any amount in savings' .bank; 
10, Power to invest their funds with the 
Commissioners for the Heduction of the 
National Debt, and to receive interest at 
the rate of 3l. Os. 1Od. per cent.; JI, 
Priority of payment of debts, in case ?f. 
ficer, &c., of society become bankr~pt, in· 
solvent, has an execution, &c., agarnst bi~ 
property, or dies; 12, In case of death 0 

members, payment may be made of sum 
not exceeding 20/., without th.e. expe.ns~
&c., of obtainiug letters of adnumstrat10n, 
13, :Members are allowed to be witnesses 
in all proceedings, criminal or civil, re
specting property of society; 14, Exemp
tion of all documents, &c., from stamp-
duty. . . 

Societies thus constituted and priv1le~ed 
must be acknow !edged to be a great im· 
provement upon the old benefit club~ 
Before these societies were regulated b[ 
statute, temptation was held out to o .. 
tain members by the !;IIlal!ness of the 
contributions, which proved in the course 
of years wholly inadequate to answer 
the demands that were then sure to 
arise, although the income of the so

· had fi hi! h mbers 
ciety . at rst, w e t e me th 
continued young, been sufficient for e 
purpose. The mischief thus fell upan 
them when they had become old ~nd 

a Fncndl Y ::Society being • infirm, and had no meaus' of reliev!Dg 
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themselves from: it : this evil is now 
prevented by the compulsory adoption of 
tables prescribing such rates of contribu
tions and allowances as experience has 
demonstrated to be sufficient and equitable. 

It is unnecessary to give the tables of 
contributions required from members of 
Friendly Societies, in order to insure to 
their members the benefits of snch insti
tutions, as every information respecting 
the establishment of Friendly Societies 
may be obtained, free of expense, on ap
plication, through a post-paid letter, to 
the "Barrister appointed to certify the 
Rules of Friendly Societies, London." 

On the 20th of November, 1844, the 
n~mber of friendly societies which had 
direct accounts with the Commissioners 
for Reduction of the National Debt was 
428, and the amount of their deposits was 
1,7i0,775l. There were besides, at the 
same date, 10,203 friendly societies which 
ha~ the sum of l,272,046l. invested in 
savings' banks. 

FUNDS. [NATIONAL DEBT.1 
FUNERAL. [INTER~IENT.l 

. FUR TRADE. [HUDSON'S BAY CoM
P!NY.) 

G. 
..GAME· LAWS. These laws deter
~ne what birds and beasts are to be con
~ ered game, and impose penalties on 

ose who nnlawfully kill or destroy 
~me, They are the remnant of the an
cient forest-laws, under which the killing 
~~~of the k.ing's deer was equally penal 

1 

8. murdering one of his subiects · or 
s 1rW Bl k J ' 'a 

• . ac stone somewhat quaintly 
!~;:es 1~ "from this root has sprung 

rd shp, known by the name of the
game.Jaw now · d d .in its hi ' . arrive to an wantonmg
the ghest Vigour, both founded upon 
nen:ame unreasonable notion of perma
prod pr?perty in wild creatures, and both 
eom~ctive of the same tyranny to the 
the filJUs i but with this difference that 

' 	IIIi•htrrht.Jaws established only' one 
ga~1e.Jaw1:1ter thr?nghout the land, the 
every h~v~ raised a little Nimrod in

manor' (1v. 416)Some · · · 
laws in fhl;10n of the history of the game-

country will be found under 

FOREST - LAws, and wARREN, FREE. 
GDllle has constantly been· a subject of 
legislation from the Conquest to the pre
sent time. The last general statute 
which relates to game (2 Wm. IV. c. 32) 
was enacted in 1831, and it repealed 
twenty-four acts, eight of which had been 
passed in the reign of George III. It is 
doubtful whether the evils of the game
laws have been much diminished by the 
act of 1831. Some of them are beyond 
the reach of legislative enactments. In 
the first place, however, we shall briefly 
show what are the principal statutory 
provisions relating to game. 

Game is declared to include hares, 
pheasants, partridges, grouse, heath or 
moor game, black game and bustards. 
Snipe, quail, landrail, woodcock, and 
conies are not game, but they can only 
be taken or killed by certificated persons. 

\Voodcocks and snipes may be taken 
with nets or snares, and also rabbits, by the 
proprietor, in an enclosed ground, or by 
a tenant and his servant. A penalty not 
exceeding 2l. over and above the value 
of the bird is incurred for killing, wound
ing, or taking any house.dove or pigeon 
when the offence does not amount to a 
larceny (7 & 8 Geo. IV. c. 29). 

Any person who purchases a certificate 
or licence may kill game upon his own 
land, or on the land of any other person 
with his permission. This important 
alteration of the law was effected so re
cently as 1831, by 2 Wm. IV. c. 32, be
fore which time a person was required to 
be possessed of a qualification by estate 
or birth to entitle him to kill game. The 
statute 13 Richard II. c. 13, the title of 
which was, 'None shall hunt but they 
who have a sufficient living,' was the 
first introduction of a qualification to kill 
game. This statute prohibited laymen 
who had not lands or tenements of 40s. 
a year, and priests who had not lOl. a 
year, from taking or destroying· deer, 
hares, or conies, upon pain of one year's 
imprisonment. By 3 Jae. I. c. 13, the 
qualification to kill game was increased 
to 40/. a year in land a1;1d 200/. in personal 
property. By 22 & 23 Car. II. c. 25, the 
qualification was limited to persons who 
had a freehold estate of 100/. per annum 
or a leasehold for 99 years of 150/. ap~ual 

E:.l 
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value. Some personal qualifications were 
added, as b.ing the sou and heir apparent 
of an esquire. Persons who had not these 
qualifications were not allowed to have 
or keep game dogs. Certificates were 
first required to be taken out by persons 
qualified to kill game by the act 25 Geo. 
lll. c. 50. The certificate itself, which 
costs 3l. 13s. 6d., now gives a qualifica· 
tion. It must be taken out annually, and 
expires in July. A sportsman who refuses 
to show his certificate when demanded 
by collectors of taxes, gamekeepers, land
lords, occupiers, and lessees, is liable 
to a penalty of 20[. U ncertificated per
sons who kill or take any game, or who 
use any dog, gun, &c. for the purpose of 
searching for or killing or taking game 
are liable, on conviction before two jus
tices, to a penalty nof excee<ling 5l. for 
each offence, with ad<litional penalties 
under the Certificate Act of 23l. 13s. Iod. 
All penalties under I & 2 Wm. IV. c. 32 
are given to the parish to be applied in 
aid of the county rate. 

The right which a certificate gives to 
kill game is subject to a number of re
strictions. A certificated person is liable 
to a penalty of 5l., with costs, for taking 
or killing game on Sunday or Christmas
day, and to a penalty not exceeding 20s. 
for each head of game taken or killed at 
the season when the pursuit of each kind 
of game is prohibited. He is subject to 
the general law of trespass for going 
upon another person's land. Generally 
speaking, the right of killing the game 
is reserved by the landlord, when he 
leases his land, and when this is the case 
the occupier of the land can neither kill 
game nor give permission to another per
son to do so. He is lia'ble under § § 11, 
12 of I.& 2 Wm. IV. c, 32 to a penalty of 
20s., with costs, for every head of game 
killed by him or other persons autho
rized by him. The landlord when 
he reserves it may kill game on the 
tenant's land, or authorize any certi
fi~ated person to enter on the land and 
kill gam:- The .tenant may kill wood
cocks, smpes, qu~1ls, landrails, or rabbits, 
on the land ~h1ch he occupies, but he 
cannot authorize other persons to kill 
t~e~. The person who has the right of 
killing the game, or the occupier of the 

land, or gamekeepers, or any person ~U· 
thorized by either of them, may reqwre 
a person found trespassiu g in pm:suit ?f 
game to quit the land, and to give his 
name and place of abode ; and in case of 
refusal, the trespasser may be taken in· 
stantly before a magistrate, who may fine 
him 5Z.; but if not brought before a !11a
gistrate within twelve hours, proceedmgs 
must be taken by summons or warranL 
If five or more persons together trespass 
in pursuit of game, and any one of them 
be armed with a gun, and if threats or 
violence are used to prevent any author
ized person from approaching the~ for 
the purpose of requiring them to qwt the 
land, or to tell their names and abodes, 
every person so offending _is lia~lt; to a 
penalty not exceeding 5l., 1n add1t1on to 
any other penalty with costs. 

The law is very severe against per

sons not authorized, who take or de

stroy game by night. By I & 2 Wm. 

IV. c. 32, 'day-time' is to be deemed 
from one hour before sun-rise to one 
hour after sun-set. The 9 Geo. JV. 
c. 69, enacts, that if any person by night 
shall take or kill game or rabbits on any 
land, or shall enter therein with gun, ne~ 
engine, or other instrument, for the pur
pose, he shall, on conviction befor~ two 
justices, be committed to hard labour m the 
house of correction for a term not exceed
ing three months, and, at the expiration 
of that period, find securities for twel!e 
months, himself' in I ol. and two others ID 
5l. each, or one secnrityin lOl. In c~eof 
not finding sureties (and it is not a likely 
case that night-poachers should be able to 
find them), the offender may be further 
imprisoned six months. · For a second 
offence the term of imprisonment is ex· 
tended to six months, the sureties are 
doubled, and required for a period of two 
years. If the offender cannot find sure
ties, he may be further imprisoned for 
twelve months. The third offence is pun· 
ishable with transportation for seven years. 
or imprisonment with hard labour in the 
house of correction for a term not ex· 
ceeding two years. Offenders under this 
act may be apprehended on the spot by 
owners and occupiers of lands, their ser· 
vants and assistants; and if they assault 
or offer violence with gun, club, stick, or 
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otherwise, they are liable to be trans
ported for seven years, or to be impri
soned with hard labour for two years. 
The punishment "for night-poaching is 
still more severe when three or more per
sons enter any land for the purpose of 
taking or destroying game or rabbits, 
armed with a gun, bludgeon, or other 
offensive weapon, and they are subject to 
transportation for a period not exceeding 
fourteen years, or to imprisonment with 
hard labour for not exceeding three years. 
In 1844 an act was passed ( 7 & 8 V ict. c. 
29) which extended the provisions of 9 
Goo. IV. c. 69, against night-poaching to 
persons who take or kill game or rabbits 
upon public roads or highways, and other 
roads and paths leading to enclosed gates, 
~nd also at the gates, outlets, and open
mgs between snch lands and roads or 
paths. 

lly § 36 of I & 2 Wm. IV. c. 32, it is 
enacted, that if any unauthorized person 
be found by day or night on any land in 
search of game, and have in his possession 
any game which "appear to have been 
recently killed," any authorized person, as 
gamekeepers, occupiers, or others who 
have the right of killing the game, may 
dem~nd such game and seize it if not im

mediately delivered. . 

fo Ape~alty not exceeding I Ol. is incurred 


r laymg poison with intent to destroy 
game (1 & 2 Wm. IV. c. 32). 
ki If any person who is not authorized to 
~ li<lme himself, or who has not per

~1ss1on from a person who has such 
right, shall take out of the nest or destroy 
the eggs ?f any bird of game, or of any 
~:an, wild. duck, teal, or widgeon, or 
8 all knowmgly have in his possession 
any such eggs so taken, he shall be liable 
on co • · ~v1ction to a penalty not exceeding 
Wwith costs for each egg. ( l & 2 

m. IV. c. 32, § 24.) 
felBy the act 7 & 8 Geo. IV. c. 29, it is 
kil~uy to course, hunt, snare, carry a way, 

' or wound, or attempt to kill or
wound, a d k .land ny eer ept m any enclosed 
oth 'whether forest, chase, or purlieu, or 
Th!r pia:e wherei~ deer is usually kept. 

punishment is transportation for seven years, . . y or 1mpnsonment · for two 
u:.:rs. . If the offence be committed in 

lllllnclosed part of a forest, chase, 

&c., the penalty for the first offence is a 
sum not exceeding 50l. : and for a second 
oftence, transportation or imprisonment. 

Such are the principal legal provisions 
respecting !lame which exist at the pre
sent day. This right of appointing per
sons called game-keepers, who are, pro
perly speaking, a game police, does not 
belong to all owners of lands. Game
keepers were first allowed to be appointed 
by 22 & 23 Car. II. Before the act 
l & 2 Wm. IV. c. 32 was passed, a 
person could only appoint one game
keeper. Hy this act lords of manors 
may appoint one or more gamekeepers to 
preserve or kill game within the manor 
for their own use. Lords of manors may 
depute any person to be a gamekeeper to 
a manor, with authority to kill game for 
his own use or that of any other person 
named in the deputation. The game
keepers are authorized to seize all dogs, 
nets, and other engines used for killing 
game by uncertificated persons. 

Until the passing of the act l & 2 
\Vm. IV., c. 32, no person was allowed 
to sell game; but it was made saleable by 
this act, as the law was systematically 
evaded. A dealer in game must obtain 
an annual licence from the justices, who 
hold a special session in July for the 
purpose of granting such licences. Inn• 
k-eepers, victuallers, retail beer.,sellers, 
guards, coachmen, carriers or higglers, 
or persons in the employ of any of these 
classes of persons, are prohibited from 
dealing in game. Licensed dealers who 
buy game of any person not authorized 
to sell it are liable to a penalty of 101. 
with costs. A person not being licensed, 
who buys game of an unlicensed person, 
subjects himself to a penalty not exceed
ing !il. for each head of game, with costs. 

The preservation of game is an ob
ject of constant solicitude to nearly 
all those who belong to the landed gentry 
in this country. The pursuit of game 
is not only followed for the sport which 
it affords, but because ideas derived 
from the feudal times still attach a social 
distinction to the right of killing birds 
and beasts of game. It is only fi~en 
y<:ars since this privilege was ac.qmr~d 
on!y by property or birth. It 1s still 
sufficiently restricted to confer upon 

5 
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those who enjoy it a petty importance 
to which common-minded persons may 
attach some value. Within the last fifty 
years game has been preserved to an 
excess which was previous1¥ ·unknown. 
Most of the laws relating to game 
which have been passed within this 
period have been to enable game pre
servers to indulge in this taste, and to 
visit with greater severity those who 
are tempted by the abundance of game 
to become poachers. The accumula
tion of game in preserves, watched and 
.guarded 'by numerous keepers, has led to 
changes in the modes of sporting. The 
sportsman of the old school was con
tented with a little spoil, but found en
joyment in healthful recreation and ex
ercise, and was aided by the sagacity of 
his dogs. In the modern system of bat· 
tue-shooting, the woods and plantations 
are beaten by men and boys ; attendants 
load the sportsman's guns, and the game 
is driven within reach of gun-shot, 
and many hundred heads of game are 
slaughtered in a few hours. The true 
sportsman would as soon think of spoiling 
a poultry-yard. Battue-shootin" is the 
~nd o_f excessive game-preservi~g; and 
m this so-called sport, members of the 
royal family, ministers ofstate, and many 
of the .aristocracy eagerly participate. In 
an ordmary day's sport of this description 
seve!1 or eight hundred head of game wiJi 
be killed by three or four sportsmen in 
about fonr hours, and perhaps fifty or 
sixty wounded will be picked up on the 
fo!low~ng ~ay. A couple of gentlemen 
will kill mne hundred hares in one day. 
On a great field-day, when the sportsmen 
are more humerous, the slaughter is im· 
mense. Whole waggon-loads of hares are 
sent off to the London and other great 
markets for sale, as the result of one 
day's sport. 
T~e effect of. protecting game by op

p.ress1ve laws is, perhaps, more inju
i;ous to the morals of the rural popula
tion than any other single cause. The 
gentry of England are distinguished by 
ma!ly good qualities; but the manner in 
which many of tliem uphold their amuse
me?ts at the ~ost of filling the gaols with 
the1,r poor. neighbours, who acquire those 
habits which lead to the ruin of them

selves and families, is a blot on theit 
character which has yet to be wiped oft 
With a densely crowded population, 
thousands of whom are often pressed by 
hunger, and frequently in a state of the 
most limentable poverty, the temptation 
to kill game is irresistible. It swarms 
before the labourer as he returns home 
in the evening from his long day ofhai:d 
toil. He does not recognize property m 
game. No man can claim an individual 
hare or partridge like an ox or a sheep. 
The latter must be fed at the expense 
of their owners : but game is fed by no 
one in particular. This man, then, who 
probably would not, for all his poverty, 
violate the laws of property in the case 
of poultry, and who at the bottom re.cog· 
nizes no greater right of property m a 
partridge than in a sparrow, sets a snare 
in the haunts frequented by game near 
his cottage, and is pounced upon by the 
keeper. When he comes out of the gaol, 
often the training school for profligacy
the farmers perhaps dare not employ 
him lest they should offend the pan;e
preservers their landlords. The JUSt1ce 
and the rural police look upon the gaol· 
bird with suspicion ; and only at the beer· 
shop, with men of his own stamp an.d 
character, does he feel at home. It IS 

hardly necessary to sketch his fur~b~r 
progress. In nine cases out of ten, it is 
from bad to worse : and this because for 
objects of selfish gratification men ha~e 
given to a bird or beast of little worth 1~ 
itself an arbitrary value, and protected 11 
by statutory regulations stricter t~an 
are applied to many other t!Iings which 
are recoguised as objects of property by 
all mankind. ' 

The number of persons convicted. al 
assizes aml sessions in 1843, for · m· 
fractions of the game-laws in England 
and Wales, was 4,529, of whom 40 
were transported. . Between 1833 and 
1844, there were 41 inquests on game
keepers found dead, and in 26 cases 
verdicts of wilful murder were returned. 
In 1843, out of 201 persons summarily 
convicted in Bedfordshire, 143 were colll· 
mitted for poaching, and sentenced to 
prison for an average period of sever 
weeks each. In the same year, out o 
539 persons committed to . the county 
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gaol for Buckinghamshire, 169 were for 
offences against the game-laws. The 
wives and families of these men must be 
maintained during the husband's impri
sonment; and hence the poor-rates and 
the county-rates are at the same time 
increased. Gaols require to be enlarged; 
and as poaching leads to other crimes, a 
more extensive police is required for the 
protection of property. The time of this 
force is not a little taken up in preventing, 
detecting, and apprehending poachers. 
The game-Jaws are in this way a heavy 
burden on the occupiers of land. 

The total expenditure which the pre
servation of game occasions is probably 
more onerous than that which is required 
for the support of the immense mass of 
pauperism which exists in this country. 
Game, and the game-laws, are among 
the greatest hindrances to the improve
ment of agriculture. They not only pre
vent again, but they occasion a loss to the 
actual aggregate of agricultural products. 

Many landowners in their enthusiasm 
respecting game take means to ensure its 
preservation which none but tenants in a 
w~etched state of dependence would sub-
nut Ill. The tenant is not allowed to use 
his .best skill in the application of his own 
eap1tal to the land, but is interfered with 
on account of the game. This game 
devonrs the produce of the land, is 
fattene~ at the tenant's expense (com
pensat10n for the destructiveness of 
&ame being generally futile and decep
tiv~), and the landlord pockets the money 
which the game thus fed produces in the 
~~rk.et. . The effect would be far less 

JUl'lous if the landlord turned a certain 
P'.~0rtion of .his oxen and sheep to feed 
T1e those ~h1ch belong to his tenants. 
1ts~ are mstances where the landlordit d e game on the tenant's land to a 
for thper:n, and thus gets two rents, one 
~e :fte n~, and another rent for the 

It h r it has been fed by the farmer. 
three as often been stated that from 
mu h to five hares eat and destroy as 
mac faas would keep one sheep. On 
at ly rms the number of hares average 
by ~two per acre; and the destruction 

and destruction caused by rabbits, ph€'a· 
sants, and partridges. On some farms 
of 500 acres where the game is strictly 
preserved, but not excessively, the Joss 
caused by hares will often amount to 
above 20UZ. The landlord sells the hares 
at perhaps ls. 6d. each, and pockets i5Z. 
This is short-sighted enough, setting 
aside the bad moral effect of the prac
tice. The operations of the poacher, if 
he escape detection, are in one s"'nse 
beneficial to the tenant-farmer, for the de
struction of the game adds to the farmer's 
profit; but if the poacher be convicted 
and sent to gaol, then the support of the 
man and his family adds to the loss which 
the game occasions. 

Many of the reservations and cove
nants in leases in relation to game are 
fit only for the copy holders of a manor 
four or five centuries ago. There are 
many farms on which the tenants are 
forbidden either to mow wheat or drill 
turnips. Mowing costs less than reap
ing, and the tenant has besides the ad
vantage of an extra quantity of straw for 
the stock and for manure; but then the 
ground is left too bare to shelter the 
partridges, and therefore the scythe must 
not be used, nor any other instrument 
which cuts lower than twelve inches. 
Drilling turnips is now an essential opera
tion in all good systems of farming; but 
though it gives a much greater weight of 
roots per acre, it encourages the birds 
to run, and spoils sport. In some dis
tricts, where game is preserved with great 
strictness, a farmer is not allowed to sow 
winter tares. To drain land where rab
bits are kept would be a waste of pro
perty. Legislation cannot produce aby 
improvement in this state of thii;i~s. It 
arises from the .dependent -cond1t1on of 
the great majority of the tenant farmers; 
and if a law were passed which gave them 
the right to kill the game :on their lands 
it would be of no advantage to them. 
The gamekeepers and other retainers oi 
the ureat and small game-preservers are 
spie~ on the tenant, and in the intense 
competition for farms he dare not conti:i
vene the wishes of his landlord. Pubhc 

tion ~res alone is often equal to an addi- opinion may and does produce some effoct 
of th r~ntal of lOs. per acre on the whole J on the landlord's exercise of his power, 
· e rm: there is, besides, the waste l but this is confined to isolated cases •. 
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The administration of the game-laws in from this oppressive ~ystem.. The C?n· 
England is in the hands of persons who stitnent Assembly abolished this exclusive 
are either game-preservers themselves, "droit de la chasse," which the seigneurs 
or who, generally speaking, are not un- arrogated to themselves. Offences against 
favourable to the system, aud hence the the game-laws in Fra~ce are u~w: few 
rigour with which offences against the law and simple, and the pumshment trmal. 
are visited. Impartiality is scarcely to be GAMING, or GAMBLING, is an 
expected when those who sit iu judgment amusement, or we might properly call 
have to decide upon offenders against it a vice, which has always been com· 
their own cherished privileges. Before mon in all civilized countries and 
the act l & 2 Wm. IV. c. 32 was passed, among all classes, but more particul~rly 
penalties for infractions of the game-laws those who have no regular occupation. 
could be recovered before one justice; A passion for gaming is not confined 
but now conviction can only take place to the nations called civilized: wher· 
before two justices, and an appeal lies to ever men have much leisure time 
the quarter-sessions, but a certiorari is and no pursuit which will occupy the 
not allowed. There was no appeal for- mind and stimulate it to active exertion, 
merly, and great obstacles were thrown the excitement of gaming, which is no
in the way of obtaining a certiorari. thing more than the mixed pleasure and 

On the 27th of February, 1845, on the pain arising from the alternations of hope 
motion of Mr. Bright, M.P. for Durham, and fear, success and failure, is a neces
a select committee was appointed to iu- sity which all men feel, though in differ· 
quire into the operation of the game-laws. ent degrees, according to the differen~ of 
At the close of the session the committee temperament. The Germans, says Tacitus 
reported that they had not concluded their (De .Moribus Germa11orum, c. 24), stake 
inquiry, and it is to be resumed in the their own persons, and the loser will go 
session of 1846. Certain members of the into voluntary slavery, and suffer himself 
committee voted against printing the evi- to be bound and sold, though stronger 
dence already taken, and when the chair- than his antagonist; and many savage 
man, who had given notice of his iuten- nations at the present day are notoriously 
tion, was about to bring the question addicted to gambling. Gaming has been 
before the House, the House was counted described by Cotton, an amusing author 
out. The evidence cannot therefore be who wrote in the beginning of the last 
printed before 1846. century, as " an enchanting witchery got· 

The number of certificates taken out ten betwixt idleness and avarice." Be· 
annually to kill game is about 40 000 in sides the pleasure derived from the ex· 
Great Britain, and the number of licences citement that attends games of cha~ce, 
to sell game about 800. there is no doubt that the' desire to enJOY 

In other countries, as well as in Eng- without labour is one motive which ope
land, game-laws have been an instrument rates on a gambler • but this motive 
of oppression. In France before the first operates more on thos~ who are practis.ed 
~evolution there were edicts for preserv- gamesters than on those who are begm· 
mg .game wh.ich "prohibited weeding and ning the practice; and instances are not 
hoe1~g, lest the yo:mg partridges should wanting of men strongly addicted to gam· 
~.disturbed; steepmg seed, lest it should ing, who have yet been indifferent to 
miure the game; manuring with night money, and whose pleasure has consisted 
s01l, lest the flavour of the partridges in setting their property on a die. 
shoul~be injured ~y feeding on the corn In France, and many other parts of the 
so P~ u~ed i mowmg hay, &c. before a Continent, government has derived aeon· 
certam time,. so late as to spoil many siderable revenue from games of chance. 
cropfd and ta_king away ~he stubble which In Paris, the exclusive right of keeping 
w(1~ detrive the birds of shelter." public gaming·houses was until the yeai 

ur oung's Travels in France in 1838, let out to one corn~any who paii 
1_787-88-89). The t);'ranny of the mano- an annual sum of 6,000,000 fr;ncs (abou 
rial courts rendered it hopeless to escape I 240,000/.) for the privilege. They kep 
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six houses, namely, Frascati's, the Salons, beggary, which is often followed by 

and four in the Palais Royal. In a trial in suicide. 

Paris, it came out in the course of the evi- That a vice which causes so much 

dence, that the clear profit for 1837, exclu- wretchedness should not merely be per

siveof theduty, had been 1,900.000 frau?s mitted and sup~rintended by t~e govern

(:6,000l.),ofwhich three-fourths was paid I ment, but that it sh~uld contribute con

to the city of Paris, leaving the lessee I side~bly to the pubhc re~enu.e, has been 

19 0001. for his own share. The average
n~ber of players per day was stated at 
3000, and about 1000 more refused ad
mittance. The games played were chiefly 
Roulette and Rouge-et-Noir, of which the 
latter is the favourite. It is very seldom 
that large sums are staked at Roulette, as 
the chances against the player are con
sidered immense by prrfessional men, a 
class of gentlemen who are gamblers by 
profession. Rouge-et-Noir is playe<l with 
four packs of cards, and the 'couleur' 
which is nearest 31 wins; the black being 
dealt for first, and then the red. All the 
houses were open from one o'clock in the 
afternoon till one or two after midnight ; 
!Wd latterly till five or six in the morn-
mg. The highest play, especially at 
Frascati's, was carried on between three 

a subject of loud complamt m France; 
and at last the ministers, in compliance 
with the desire of the Chamber of Depu
tiac:, determined to grant no more licences 
after the Ist of Jannary, 1838. 

In this and in many other difficult qnes
tions, as to how far and in what manner 
a state should interfere with the acts of 
its citizens, many zealous advocates for 
change and reform do not perceive the 
great distinction between making an 
enactment or establishing some practice 
with reference to a certain end, and re
pealing the same enactment after it bas 
been long in force. The)reasons wl1ich 
would be good reasons for not making 
such enactment, may also, either in their 
whole extent or to some extent, be good 
reasons for not repealing such enact

and six in the afternoon. Ten or twelve ment when once in force,' or not dis
th~us_and francs were constantly lost at Icontinuing such practice when once esta
as1ttmg, and once within these few years 
100,000 francs, which constituted the 
'Banque' of the day, was won by a French 
nobleman. The actual chance of the table 
or 'Banque' is considered to be 7t per 
~nt. above that of the player, supposing 

e game ~ he _fairly played, as it no 
:ubt was m ~aris, under the old system; 
be ~rds bemg examined and stan1ped 
Y t e governme.nt, and there being an 

agedt of the police always present and 
~ Yto detect any attempted fraud on 
the part of the c~mpany. But admitting 
0//~ to ~e fa,1rly playe<l, the coolness 
. te e croupiers or dealers, who had no 
: re~t at s~ke (the whole of the losses 
~d~hn\ bemg ta_ken by the company), 
it ab e arge capital of the latter, made 
w' s.olutely impossible for the player to 

blished. 
In England, before the passing of 8 & 9 

Viet. c. 109, the law considered wagers in 
general as legal contracts, and the winner 
of a wager could enforce his claim in a 
court of law. The exceptions to this rule 
were, where the wager was an incitement 
to a breach of the peace or to immorality; 
where it affected the feelings or interests 
tlf third persons, or exposed them to 
ridicule or inconvenience; or where it 
was against sound policy or prohibited by 
statutory enactment. In cases not com
prehended within the above exceptions 
the judges frequently refused to try ac-
tions respecting wagers when they con
sidered the matter to be of a frivolous or 
of an improper nature. 

In Scotland the courts followed an 
h~n, ID ~e long run; nay, it is clear that Iopposite rule to that which prevailed in 
his must ose? and in that proportion to 
his Stake, which probably is regulated by 
fluemean}. Nevertheless, under the in
menn~ 0 t~ose causes which first lead 
etam 1 gammg, ~onfirmed by habit and 
their Pe, !hey ~till continue to indulge 

Passion till they are reduced to 

England. They held that "they were 
instituted to try adverse rights, and not 
to determine silly or impertinent doubts 
or inquiries of persons not interested in 
the matters in question;" and they de
cided "that their proper functions are to 
enforce the rights of parties arising out 
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of serious transactions, and not to pay 
regard to Sponsiones ludicrae." 

In 1844 a select committee of the Honse 
of Commons on gaming recommended 
that " wagering in general should be free 
and subject to no penalty ;" and they 
also expressed an opinion in favour of the 
law of England being assimilated to that 
of Scotland. 

In the session of 1845 the act 8 & 9 Viet. 
c. 109 was passed, which enacts "That 
all contracts or agreements, whether by 
parole or in writing, by way of gaming or 
wagering, shall be null and void ; and 
that no suit shall be brought or main
tained in any court of law or equity for 
recovering any sum of money or valuable 
thing alleged to be won upon any wager, 
or which shall have been deposited in the 
hands of any person to abide the event on 
which any wager shall have been made : 
provided always, that this enactment 
shall not be deemed to apply to any sub
scription or contribution, or agreement to 
subscribe or contribute, for or toward 
any plate, prize, or sum of money to be 
awarded to the winner or winners of any 
Iawful game, sport, pastime, or exercise." 

By 16 Charles II. c. 7, any person who 
won any sum of money by fraud, cosenage, 
or deceit was to forfeit treble the value 
won. Under 8 & 9 Viet. c. 109, cheating 
at play is to be punished as obtaining 
money under false pretences. 

The act 16 Charles II. c. 7 was also 
desig~e~ to. repress ~xcessive gaming by 
restrammg 1t to playrng for ready money. 
By § 2 it was provided that if any person 
shall play or bet, &c. other than with or 
for ready ~oney, and shall lose any sum, 
&c. exceedmg 100/. at any one time or 
meeting, upon ticket or credit, or other
wise, and shall not pay down the same at 
the time, the party losing shall not be 
compelled to pay ; any contract or se
curities for the payment are declared 
v<!id ; and the person w.inning shall for
feit treble the value. This act is repealed
bys & 9 Viet c. 109. 

The act 9 Anne, c. 14, also prohibits 
all ~ming or betting on any game on 
credit, and enacts that any person who 
~hall at any on~ time or sitting, by play
rng at cards, dice, or other game what
soever, or betting on the sides of such as 

do play, lose to any one or more persons 
in the whole the sum or value of IOI., 
and shall pay the same or any part 
thereof, may within three months sue for 
and recover the same; and if the loser do 
not within three months sue for the same, 
any other person may sue and recover 
with treble the value of the wager, and 
costs. This act made void all notes, bills, 
bonds, mortgages, and other securities or 
conveyances whatever given for gaming 
debts; but by 5 & 6 Wm. IV. c. 41, bills 
and mortgages given for such debts were 
not void, but were made recoverable by 
action at law as if they had been given 
for an illegal consideration. Other de
scriptions of securities mentioned in 9 
Anne, c. 14, and also in 16 Charles II. c. 
27, were not affected by the act 5 & 6 
Wm. IV. c. 41. 

It was enacted by 13 Geo. II. c. 19, ~at 
no horse-race shall be run for any prize 
less than 50[. in value. According to the 
decision of the courts, a wager was illegal 
when the race was for a stake of less than 
501. The above act of 13 Geo. II. was 
repealed so far as relates to horse-racing 
by 3 & 4 Viet. c. 5. The 18 Geo. II. c. 
34, was an act similar to the one of !3 
Geo. II. It was designed "to explain, 
amend, and make more effectual the laws 
in being to prevent excessive and deceit· 
ful gaming, and to restrain and prevent 
the excessive increase of horse-races," 
and contained a clause to the effect that 
nothing contained in the act should re· 
peal or invalidate the aet 9 Anne, c. J4, 
which prohibited betting for sums ex· 
ceeding lOl. The later statutes (13 Geo. 
II. c. 19, and 18 Geo. II. c. 34), however, 
made it lawful for horses to run for a 
stake of 50/., and were therefore incon· 
sistent with the statute of Anne, and 
must be considered as having so far super· 
seded it ; but as respects betting on horse· 
races the statute of Anne was not affected. 

The provision of the statute of Anne 
against bets exceeding l oz. was so much 
a dead letter, that its existence appears to 
have been almost forgotten, until in 1843 
a number of actions were brought by 
common informers against several noble
men and gentlemen who had violated the 
law by betting sums of more than 1ol. on 
horse-races, On the plea that they were 
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ignorant of the Jaw which they had 
broken, a bill was brought in early in the 
session of 1844, for the relief of these per
sons, and was passed through its several 
stages with an alacrity which excited some 
attention at the time. The act is c. 3, 7 
Viet, and it was entitled.' An Act to stay 
proceedings for three calendar months, 
aud till the end of the present session of 
Parliament, in certain actions under the 
provisions of several statutes for the pre
vention of excessive gaming, and to 
prevent any proceedings being taken 
under those statutes during such limited 
!ime.' Select committees were appointed 
~n both Houses of Parliament to inquire 
mto the laws respecting gaming, and 
~nother act (7 Viet. c. 7) was passed to 
mdemnify witnesses implicated in gaming 
transactions who should give evidence 
before these committees. Before the 
session was over, and to prevent the con
sequences of the act 7 Viet. c. 3 being 
allowed to expire, another act was passed 
(7 &8 Yict. .c. 58) w~ich further stayed 
proce.edmgs m the act10ns for gaming. 

.It IS to be observed that the act 8 & 9 
Viet. c. 109, repeals those parts of 9 
Anue, c. 14, and 18 Geo. II. c. 34, which 
render~ it illegal to win or lose any sum 
exc~mg IOl. at play or by betting; and 
there IS a clause under which all actions 
an~ informations commenced previous to 
thJS. act nuder former statutes against 
gauung are to be discontinued on payment 
of costs. 

The act 7Geo. II. c. 8, which was made 
~rpetual by 10 Geo. II. c. 8, entitled 'An 

ct to. preveut the infamous practice of 
~~·Jobbing,' is violated hourly on the 

f ~ on Stock-Exchange by the practice 
0 time-bargains. 
n!he acts 19 .Geo. II. c. 37, and 14 Geo. 

: c. 4s, are mtended to prevent trans
~Ctions of t~e.nature of gaming or wager
mg on policies of marine and life insurance. 
timv· anous acts were passed at different 
b f for suppressing lotteries not allowed 
~ aw, and at length the state lotteries 
~ilves ~ere put an end to.[LOTTERY.] 

Duisan gammg-houses are regarded as 
kee thes at coi;nmon law, and those who 
dep~ dem are liable at common law (in

n ently of statutory provisions) to 

be indicted and punished by fine and im
prisonment at discretion. 

The statute 33 Hen. VIII. c. 9 entitled 
• The bill for the maintaining artillery 
and the debarring of unlawful games,' 
prohibits the keeping for gain, lucre, 
or living, any house or place of" bowling, 
coyting, cloysh-cayls, half-bowl, tennis, 
dicing-table, or carding, or any other 
manner of game prohibited by any sta
tute heretofore made, or any unlawful 
game now invented or made, or any 
other new unlawful game then or here
after to be invented, found, had, or made," 
on pain of forfeiting 40s. a-day. The 
same statute imposes a penalty of 6s. Bd. 
for every time upon any person using 
such houses and there playing. 

By 8 & 9 Viet. c. 1U9, public billiard 
and bagatelle boards are not to be kept 
without a licence, and the places where 
they are kept are to be closed entirely on 
Sundays, and on other days at midnight, 
except Saturday, when the hour of 
closing is fixed at eleven o'cloc.k. . 

The act 8 & 9 Viet. c. 109, greatly faci- . 
litates proceedings against any common 
gaming-house, by enacting that in default 
of other evidence it shall be sufficient to 
prove that such house or place is kept or 
used for playing therein at any unlawful 
game, and that a bank is kept there by 
one or more of the players exclusively 
of the others, or that the:chances of any 
game played therein are not alike favour
able to all the players, including among 
the players the banker or other person 
by whom the game is managed, or against 
whom the other players stake, play, or 
bet ; and every such house or place shall 
be deemed a common g-.iming-house. It , 
is not necessary under this act to prove 
that any person found playing at any 
game was playing for any money, wager, 
or stake. The act dispenses with the 
necessity ofobtaining the allegation of two 
householders that any house is a common 
gaming-house ; and provides, that on the 
report of a superintendent of metropoli
tan police, it shall be lawful for either of 
the commissioners of police to authorize 
the superintendent by a written order to 
enter ar.y house or room with constables, 
and, if necessar;r, to use force for the · 
purpose of effectmg such entry, whether. 
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by breaking open doors or otherwise, and 
t.o take into custody all persons who shall 
be found therein, and to seize and destroy 
all tables and instruments of gaming 
found in such house or premises, and also 
to seize all monies and securities for mo
ney found therein. If any cards, dice, 
balls, counters, tables, or other instru
ments of gaming used~ in playing any 
unlawful game be found in any house or 
room which the police have entered as 
a suspected gaming-house, or about the 
person of any of those who shall be found 
therein, it shall be evidence until the 
contrary be made to appear, that such 
house or room is used as a common gam
ing-house, and that the persons found 
in the room where such instruments of 
gaming shall have been found, were play
ing therein, although no playing was 
actually going on in the presence of those 
who made the entry. Before this act 
was passed, persons found in a gaming
house could not be searched; and proof 
of play was necessary before entry. In 
all other places out of the metropolitan 
police district the justices may by warrant 
empower constables to enter gaming
houses. Witnesses who have been con
cerned in unlawful gaming are indem
nified. 

The punishment which may be inflicted 
on gaming-house keepers in addition to 
the penalties mentioned in 33 Hen. VIII. 
c. 9, are a penalty not exceeding 100/. or 
imprisonment with or without hard la
bour for a term not exceeding six months. 

Gambling in the palace where the king 
resides for the time being, is excepted 
both in the statute of Anne c. 14, and of 
Geo. II. c. 34. . 

By 5 Geo. IV. c. 83, persons betting 
&e. in any street or open and public place 
are punishable summarily as rogues and 
vagabonds. 

On the night of the 8th of May 1844 
a simultaneous entry was made by th~ 
police into all the common gambling
houses, seventeen in number, which were 
the~ kn?W!f to exist in the metropolitan 
poh~e d1Str1ct. Gambling is also carried 
o.n m the metropolis at places where bil
liard tables a:e kept, at public-houses, 
and also at cigar-shops. The evidence 
taken before the select committees on 

gamin~ iri 1844 contains a mass of in· 
formation on the subject of gaming and 
gambling both in London and else~her~. 

In most parts of Germany gammg is 
allowed; and the magnificent saloo~s set 
apart for roulette and rouge-et-no1r at 
Baden aud other German watering places, 
are well known to English travellers on 
the Continent. The respective prinC€S 
of the states in which these fashionable 
gaming-places exist derive. a lar.g~ re
venue by letting the exclusive privilege 
of keeping gaming establishments. 

In the United States of America, bnt 
more particularly in the sonthern States, 
the.practice of gambling is very common, 
though restrained, we believe, in all the 
States by legislative enactments. In t~e 
state of New York, wagers are cons1· 
dered a good ground of an action; In 
Penn~ylvania the Supreme Court. ha~ de
cided that no action can be mamtarned 
to recover money lost by any wager or bet. 

Gaming (alea) among the Romans 
was played with dice. The earliest enact· 
ment against it is referred to by Plautus 
and Cicero· but it is not certain what the 
penalty w~. Under the late republic 
and the empire gaming was a com~on 
vice, but it was considered to be disre
putable. The little that is known of ~e 
penalties against gaming is contained m 
the Digest (xi. tit. 5) and the Code ?{ 
Justinian (iii. tit. 43). The praetor m 
this, as in many like cases, P.lace_d. ~he 
encourager of gaming under d1sab1ht1es. 
If a man lent his house for gaming, and, 
while the gaming was going on ther~, 
was bPaten or had anything stolen from his 
house, the praetor refused him all remedy. 
A Senatus consultum, the name and time 
of which are not mentioned, prohibited 
all playing for money, except the stake 
was made upon the five athletic exercises 
enumerated; and, as we must infer, by 
the persons who joined in the exercis~. 
If a slave, or a son in the power of his 
father, lost money at gaming, the fath~r 
or owner of the slave might recover it. 
If a slave won money, there might be an 
action for it against the master; but the 
demand against the master could not ex· 
ceed the amount of the slave's peculium, 
that is, the property which the slave 
held as his own, according t.o RolllllD 
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custom, with the permission of his mas~er. Igive :1 righ~ of acti~n when the st~kes '.I-re 

The praetor's edict also allowed an action 
against parents and patrons in respect of 
money Jost (to children or the patrons' 
freed men, as we must understand it). 
Justinian made several constitutions 
against gaming. A man who lost .money 
at gaming was not bound to pay it; and 
if he did pay, it could be recovered by 
him or his successors (in the Roman 
sense)from the winner or his beredes any 
time within thirty years. If they did not 
choose to recover it, the father or de
fender (defeusor) of the town in which the 
money was Jost might recover it, or any 
other person might. The money, when re
covered, was laid out for public purposes. 
Gamhlers were also liable to a fine. 
Spiritual persons who violated the gaming 
laws, or were present at gambling, were 
snspeuded for three years and confined in 
a monastery (.l'{ovell. 123, c. 10). 
T~e following abstracts of the laws 

relatrng to gaming in different countries 
were prepared by J. M. Ludlow, Esq., 
and were laid before the Select Commit
tee of the House of Commons on gaming, 
by H. Bellenden Ker, Esq.: 

By the Freuch law, as it stood before 
the Revo~ution, minors alone could re
cover their losses at play; but no win
mngs eould be sued for except in the case 
of warlike sports; when not excessive, 
~mes of strength and skill were per
£11t~d, games of mere chance absolutely 
orbidden. 

fi The ~ode Fran<;ais allows an action 
hlllmon1es won at games of strength and 
~ •when the amount is not excessive; 

u: monies paid can never be recovered,
kn ess on the ground of fraud. The 
eepers of gaming-houses, their managers 

: agents, are punishable with fine ( 100 
to 6.000 francs) and imprisonment (two 
m~:\~n.ths), _an~ may be deprived of 
is. 0 dir CIVil rights. A trifling fine 
orimpose on those ~ho set up lotteries, 
fu;::es ~f chance m public places; the 
to~ r~, ~mplements, &c. are in all cases 

B seize · . 
chaf the Prussian Code all games of 
are ce, ~;c_ept when lice,nsed by the state, 
the pro. i ited. Gaming debts are not 
can s~b:t of action; but monies paid 

no sued for by the loser. Wagers 

const1tnted m cash m the hands of a third 
person; they are void when the winner 
had a knowledge of the event, and con
cealed it. l\Ionies lent for gambling or 
betting purposes, or to pay gambling or 
betting debts, cannot be ~ucd for. <?aming
house keepers are pumshable with fine, 
professed gamblers with banishment; and 
if they break the ban, by imprisonment. 
Occasional cheating at play obliges to 
compensation ; professed swindlers at 
play are punishable as for theft, and 
banished afterwards. Monies won from 
a drunken man, if to a considerable 
amount, must be returned, and a fine paid 
of equal value. 

In Austria no right of action is given 
either to winner or loser. All games of 
chance are prohibited, except when li
censed by the state. Cheating at play is 
punishable with imprisonment, according 
to the amount of fraudulent gain. Play
ing at unlawful games. or allowing such 
to take place in one's house, subjects the 
party to a heavy fine, or in defanlt to im
prisoument. 

The provisions of the Sardinian civil 
code are similar to those of the French, 
giving an action for monies won at games 
of strength or skill, when not excessive 
in amount ; but not allowing the recovery 
of monies lost, except on the ground of 
fraud or minority (a provision taken from 
the old French law). 

The Bavarian code is somewhat special 
in its provisions; it distinguishes between 
games of pure skill, and mixed skiII and 
chance on the one band, and games of 
mere chance on the other. In the two 
former, monies honestly won, and not 
excessive in amount, may be lawfully 
claimed, and monies lost cannot be re
covered; but with respect to fraudulent 
or excessive gaming, and also as to aII 
games of mere chance, the winner may 
be called upon to repay his gains, and is 
liable, together with the loser (except as 
to the latter, in the case of fraud), to a 
penalty of varying amount. Gaming-
house keepers and profossed gamblers are 
subjected to various penalties. Distinc
tions are also taken as to wagers, which 
are only void for fraud or immorality, but 
the amount cf which is liable to be re_
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duced, if excessive. When monies lost 
at play are proved to have been the pro
perty of some other person than the 
player the true owner may recover them. 
Wa~ers also appear to be lawful in 

Spain,
0
when not in t~emselves fraudul~nt, 

or relating to anythmg unlawful or im
moral. (Johnson's Institutes ef the Civil 
Law ef Spain, p. 242.) 

GAOL DELIVERY. The commis
sion of gaol delivery is directed to the 
justices of assize of each circuit, the ser
jeants and king's counsel attending that 
circuit, the clerk of the assize, and the 
judges associate. It is a patent in the 
nat11re of a letter from the king, consti
t11ting them his j11stices, and commanding 
them, four, three, or two of them, of 
which number there must be one at least 
of the judges and serjeants specified, and 
authorising them to deliver his gaol at a 
particular town of the prisoners in it; it 
also informs them that the sheriff is com
manded to bring the prisoners and their 
attachments before them at a -day to be 
named by the commissioners themselves. 
Under this commission the judges may 
proceed upon any indictment of felony or 
trespass found before other justices against 
any person in the prison mentioned in 
their commission and not determined, in 
which respect their authority differs from 
that of justices of oyer and terminer, who 
can proceed only upon indictments found 
before themselves. (2 Hale, P. C.) 
(ASSIZE.) 

Antiently- it was the course to issue 
special writs of gaol delivery for each 
prisoner, but this being found inconve
nient and oppressive, a general commis
sion has long been established in their 
stead. (4 Bl. Com.; Hawk, P. C.) 

GARDEN ALLOTMENTS. [AL
LOTMENTs.] 

GARTER, ORDER OF THE, one of 
the most ancient and illustrious of the 
military orders of knighthood in Europe 
was founded by King Edward III. Th~ 
precise year of its institution has been 
disp11ted, though all authorities agree that 
it was established at Windsor after the 
celebration of a tournament. Walsingham 
and Fabyan give 1344 as its date· Stowe 
who, according to Ashmole, is ~orroOO: 
rated by the statlltes of the Order, says 

1350. The precise:cause of the"origin or 
formation of the Order is likewise not 
distinctly known. The common story 
respecting the fall of the Countess of 
Salisbury's garter at a ball, which was 
picked up by the king, and his retort to 
those who smiled at the action, "Honi 
soit qui mal y pense," which afterwards 
became the motto of the Order, is not 
entirely given up as fable. A tradition 
certainly obtained as far back as the time 
of Henry VI. that this Order received its 
origin from the fair sex. Ashmole's 
opinion was, that the Garter was selected 
at once as a symbol of union and a com· 
pliment to the ladies. 

This Order was founded in honour of 
the Holy Trinity, the Virgin Mary, St. 
George, and St. Edward the Confessor. 
St. George, who had become the tutelary 
saint of England, was considered as its 
especial patron and protector. It was ori
ginally composed of twenty-five knights, 
and the .sovereign (who n<?minates t~e 
other kmghts ), twenty-six m all. ThIS 
number received no alteration till the 
reign of George III., when it was directed 
that princes of the royal family and 
illustrious foreigners on whom the honour 
might be conferred should not be in· 
cltlded. The number of these extra 
knights was fifteen in 1845. The mill· 
tary knights of Windsor are also con· 
sidered as an adjunct of the Order of the 
Garter. 

The officers of the Order are a prelate, 
who is always the Bishop of Winchester; 
a chancellor, who till 1837 was the 
Bishop of Salisbury, but is now the 
Bishop of Oxford, in consequence of 
Berkshire, and of course Windsor, being 
transferred to that diocese ; a registrar, 
who is the Dean of Windsor; garter 
principal king-at-arms of the Order; and 
a gentleman usher of the black rod. The 
chapter ought to meet every year on 
St. George's Day (April 23rd), in St 
George's Chapel, Windsor, where the 
installations of the Order are held, and in 
which the banners of the several knights 
are suspended. 

The original dress of the Knights of t~e 
Garter was a mantle, tunic, and capuchm 
or hood, of the fashion of the time, all of 
blue cloth; those of the knights com
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panions differing only from the sovereign's 
by the tunic being lined with miniver 
instead of ermine. All the three garments 
were embroidered with garters of blue 
and gold, the mantle having one larger 
than all the rest on the left shoulder. The 
dress underwent various changes. Henry 
VIII. remodelled both it aud the statutes 
of the Order, and gave the knights the 
collar, and the greater and lesser George, 
as at present worn. The last alteration 
in the dress took place in the reign of 
Charles II.: the principal parts of it con
sist of a mantle of dark blue velvet, with 
a hood of crimson velvet; a cap or hat 
with an ostrich and heron plume ; the 
stockings are of white silk, and the garter, 
which is of dark blue velvet, having the 
motto embroidered in gold letters, is worn 
under the left knee. The badge is a gold 
medallion representing St. George and 
the Dragon, which is worn suspended by 
a blue ribbon; hence it is a form of 
speech to say, when an individual has 
been appointed a Knight of the Garter, 
that he has received the blue ribbon. 
There is also a star worn on the left 
breast. The fashion of wearing the blue 
ribbon suspended from the left shoulder 

, 	was adopted in the latter partof the reign 
of Chacles II. 

From the institution of the Order of 
the Garter to at least as late as the reign 
ofEdward IV., ladies were admitted to a 
participation in the honours of the fra
ternity.. T~e <j.Ueen, some of the knights
hmpamons wives, and other great ladies, 

ad ro.bes and hoods of the gift of the 
5!Jvere1gn, t_he former garnished with 
little embroidered garters. The ensign 
of the garter was also delivered to them 
~nd they were expressly termed Dame; 
se la .fraternite de St. George. The 
plendid appearance of Queen Philippa 

at ~he first grand feast of the Order is 
~oticed b~ Proi~s~rt. 1:wo monuments 
of~ a~e still ~x1shng w h1ch bear figures 
f adies weanng the garter · the Duchess 

~f ~uff~lk's, at Ewelme, in 'Oxfordshire, 
w ~ tu~e of Henry VI., represents her 
orring It on the wrist, in the manner 
Raa bracel~t; Lady Harcourt, at Stanton 
Edrcourt, in Oxfordsl.ire, of the time of 
• ward IV., wears the garter on her left.rm. 

When Queen Anne attended the thanks
~ving at St. Paul's in li02, and again 
m I i04, she wore the garter set with 
diamonds, as head of the Order, tied 
round her left arm. Queen Victoria 
wears the blue ribbon suspended from 
the shoulder. 

The fees which are payable upon the 
installation of a Knight of the Garter 
amount to a considerable sum. If the 
honour is conferred on any foreign prince 
or other distinguished forei~ner, these 
fees are commonly, if not mvariably, 
charged upon the civil contingencies, and 
are consequently paid by the public. 
When the King of Prussia was installed, 
in 1842, the following were the fees paid 
by the public :

£ 
To the Register of the Order • 40 

the Dean and Canons of Windsor 20 
the .Military Knights of Windsor 20 

Garter King of Arms, in lieu of 
the upper garment • 60 

the Usher of the Black Rod • 20 
Garter King of Arms, his installa

tion fee • • 30 
the Officers at Arms • • 30 
the Church of Windsor, for the 

offering • • 11 
the Choir of Windsor • • 16 

Accustomed charges for the Royal 
Banner, Garter Plate, Helmet, 
Sword, and other achievements 
for his .Majesty, with extra em
broidery, ornaments, and deco
rations, with a variety of con
tingent expenses • • • 138 

Fees 	to the Secretary of the Chan
cellor of the Order, on warrants 
for Robes and Jewels, and on 
the Patent for Dispensation • 21 

Extra ingrossing and emblazon
ing and otherwise ornamenting 
the Patent of Dispensation 
transmitted to his .Majesty the 
King of Prussia, printing ad
ditions to the Statutes of the 
Order, &c. • • • 22 

Expenses to Windsor on putting up 
·Achievements, &c. 10 

£439 
GAVELKIND, a customary tenure 

existing at thls day in the. county of 

5
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Kent only. It seems that this tenure 
was the common socage tenure among 
the Anglo-Saxons (Glanvil, 1. 7, c. 3), 
and the reason of its continuance in Kent 
has been ascribed to the resistance which 
the inhabitants of the county made to ~he 
Norman invaders. This tenure also pre
vailed in Wales until the 34th Henry 
VIII., when it was abolished by statute. 
Various. derivations of the term Gavel
kind have been suggested: that adopted 
by Sir Edward Coke and his contempo
raries was, gave all kinde, from the con
sequences of the tenure-an etymology 
worthy of Coke. But that generally 
received at the present day is from the 
Saxon Gavel (Rent); Gavelkind, that is, 
land of such a kind as to yield rent. A 
very elaborate examination of the several 
proposed derivations is given in the 1st 
chapter of Robinson's ' Treatise on Ga
velkind.' The chief distinguishing pro
perties of this tenure are : " That upon 
the death of the owner without a will the 
land descends to all the sons in equal 
shares, and the issue of a deceased son, 
whether male or female, inherit his part; 
in default of sons, the land descends in 
equal shares to the daughters ; in default 
of lineal heirs, the land goes to the 
brothers of the last holder ; and in de
fault o
issue." 

f brothers, to their respective

The tenant may aliene at 15 years of 
age, by means of a feoffment, and the 
estate does not escheat in case of an 
attainder and execution, the maxim being, 
"the father to the bough, the son to the 
plough.'' The husband is tenant by 
curtesy of a moiety of his wife's lands 
without having any issue by her; but if 
he ~arri~ again, not ha:ving issue, he 
forfeits his curtesy. A wife is endowed 
of a moiety of the lands of which her 
husband died seised, not for life as by 
tl~e common law, but during chaste 
widowhood only. Gavelkind lands were 
generally devisable by will before the 
statute of wills was passed. 

Several statutes have been passed at 
the request of holders of Gavelkind la~ds 
to render them descendible according t~ 
the course of the common law or as it 
is called, to disgavel them. The~ sta
tutes however only alter the partible 

quality of the customary descent; they 
do not affect the other incidents to the 
tenure. And notwithstanding the extent 
of the disgavelling statutes, it is always 
presumed that lands in Kent are of this 
tenure, until the contrary is proved. The 
names of all the persons whose lands in 
Kent have been disgavelled may be found 
in Hobinson's Treatise, before mentioned, 
p. 381. This was one of the tenures 
proposed to be abolished or modified by 
the Heal Property Commissioners in 
their third Report. (2 Blackstone, Com.; 
Robinson's Gavelkind.) 

This tenure existed also in Ireland as 
an incident to the custom of tanistry
and as such ceased with that custom in 
consequence of the judgment against it 
(Davis's Reports, 28.) In the reign. of 
Queen Anne, with the view of weakenmg 
the Roman Catholic interest in Ireland, 
the land of Roman Catholics was made 
descendible according to the' custom of 
Gavelkind, unless the heir conformed 
within a limited time; but by the stat. 
17 and 18 Geo. III., c. 49 (Irish), the 
lands of Catholics are made descendible 
according to the course of the common 
law. (Robinson, p. 21.) . 

This customary descent is followed m 
some manors, particularly in the manors 
of Stepney and Hackney. (See the cus
tumal of these manors printed in 2 Wat· 
kins, Cup_¥h., 508.) • 

GAZETTE. [NEWSPAPER.1 
GENDARMERIE (from Ge113 

d' Ar111es, men- at-arms) was a chosen 
corps of cavalry under the old mon~rc~y 
of France: it is mentioned with praise JD 

the wars of Louis XIII. and Louis XIV. 
Under the present system the gend'.1f· 
merie is a body of soldiers entrusted with 
the police all over France ; it furnishes 
patrols, arrests criminals, examines the 
passports of travellers, and contributes to 
the maintenance of good order. Gell" 
darmes are generally stationed at the 
barriers or gates of the towns, at the 
principal inns on the roads, at markets 
a_nd fairs, and along the lines of the fron· 
tiers. They are divided into foot an~ 
horse: gendarmes a pied, gendarmes .Q 

cheval. They form a distinct corps .m 
the army,. under their own supenor 
officers, who are under the orders of the 

http:gend'.1f
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ministers of the interior and of police ; 
but in case of war, they may be called 
into active service like the other corps of 
the army. The gendarmerie is mostly 
recruited from old and deserving soldiers 
ofother regiments, who consider it as a 
promotion, as they have better pay and 
enjoy greater liberty. This explains why 
the gendarmes, generally speaking, are 
remarkably well behaved and trusty men, 
who, while strictly executing their duties, 
behave with considerable civility towards 
unoffending people, such as travellers, 
and especially foreigners. The same 
description of troops exists in the Italian 
states, where they are called Carabi
neera. 

GENEALOGY. [CoNSANGUINITY. 
DESCENT.] ' 

GENEHAL, a title conferred on mili
tary men above the rank of field-officers. 
In all the states of Europe it indicates 
the commander-in-chief of the forces of 
the nation; the commander of an army 
or grand division, and also those who 
~der the Iat.ter, exercise his functions: 
with the particular designations of lieute
nant-gene_ra_l and major-general. 
,The origm of the title appears in tl1e 

history of France, in which country it 
seems to have been conferred on the 
eo~mander of the royal army about tile 
middle of the fifteenth century when 
someth· l"k ' w mg 1 ~ a rt;gular military force 

as first established m Europe. The kings 
were then considered as holding the chief 

b~mhmand of the army in virtue of their 
irt · and · · them' ' 0n.appomtmg persons under 

d to exercise a general superinten
~nce of the forces, they gave to such 

!l deers the title of lieutenant-general in 
or ertod · ' extent esi&nate ~t tile same time the 

of their duties and their dependence on th · sented e sovereign whom they repre
1450 : By a .decree made in the year 
~unt ~ie re~gu of Charles VII., John, 
the title u~ois, Was so qualified; and 
the . 0~ lieutenant-general, denoting 
arm~mmediate commander-in-chief of an 
servj' w~ long retained in tile French 
abbre~iati n ~he course of time, by an 
the tit!ew~n m. language, tile prefix of 
alone was oi;nitted, and the term general 
command.applied to persons holding such 

lOL. ll, 

Previously to the epoch above men
tioned the title of Grand 8enechal of 
France appears to have conferred the 
right of commanding the royal armies; 
but the dignity being hereditary in the 
counts of Anjou, when that province 
passed to the crown of England in tile 
reign of Henry II., die right ceased, and 
the kings of France delegated tlleir 
authority to noblemen chosen at pleasure. 
In 1218 Philip Augustus conferred the 
command on Mathieu de Montmorenci, 
the constable of France ; and tile succes
sors of that high officer held it till the 
reformation of the army in the reign of 
Charles VII. 

It must be remarked, however, that at 
a period more early tllan that of the 
creation of lieutenant-generals under tile 
sovereign, the title of captain-general had 
been conferred on certain officers with 
military jurisdiction over particular dis
tricts. This species of command is sup
posed to have been first instituted in 1349 
by Philip of Valois, who placed Guy de 
Nele, already Marechal de France, over 
the district of Xaintonge; within which 
he was authorised to inspect tile castles 
and fortified towns, and to superintend 
all tile military affairs. The nature of 
the duty tllerefore seems to have resem• 
bled that of the inspecting field-officer!<· 
now appointed to particular divisions o/ 
this country and tile colonies. But ii: 
1635, that is, about eight years after the 
suppression of the post of constable of 
France, Louis XIII. gave the . title of 
captain-general, for the army of Italy, to 
the Duke of Savoy; and tllis appointment 
was precisely that of commander-in-chief, 
since it placed the duke above tile Mare
chal de Crequi, who was previously at 
the head of the army. 

It is about this time tllat the term lieu
tenant-general, in tile sense which it now 
bears, first appears. .For, according to 
Pere Daniel, who quotes tile history of 
Cardinal Richelieu for the fact, when the 
Prince of Conde was made comma.nder
in-chief of tile. army destined against 
Spain, the Marquis de la Force was ap• 
pointed his liewte11ant-general, and .M. de 
Feuquieres held the same rank under ~1e 
Due de Longueville, who was to ~ct with 
an army in Franche-Compte•.We ban 

F 
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bere but one lieutenant-general for each dered as the commander-in-chief: In 

army: but the writer above mentioned the army which, in 1620, it was propooed 

observes that, during the reign of Louis to raise for the recovery of the Palatmate, 

XIV., the armies of France being much and in that raised by Charles I. in 1639, 

more numerous than before, the officers the commander is entitled the lord-gene

were also greatly multiplied; and adds ral ; a lieutenant-general appea;s a~ the 

that, in 1704, there were more than sixty second in command, and the third 1s de

who had the title of lieutenant-general. signated as serjeant-major-general. It 


The title of captain-general above men was probably soon after this time that 

tioned must not be confounded with that 
 the last officer was called simply major· 

which was created by Cardinal Riche
 general; for we find that in 1656 Crom· 

. lieu, in 1656, in favour of the Marquis well appointed twelve offi~~rs un~er. ~at 

de Castelnaut: this officer was placed 
 title to have civil and m1htary JUnsd1c· 

. above the lieutenant-generals of the army, tion over the counties of England. (Cla· 
but was subordinate to the marshal of reudon, b. 15.)

France, who commanded in chief; and 
 It is evident, from the histories of the 
it appears that some of the former having northern states, that the armies in that 
retired from the service in disgust, in part of Europe have always been com· 


· conseque~ of the new appointment, the 
 mantled nearly in the same manner ~ 
cardinal was obliged to create others in those of France and England. Sir 
their places. James Turner, who wrote his 'l\Iilitary 

In the reign of Francis I. the tit! e of Essay es' in 1670, states that in Germany,
colonel-general was instituted; and it Denmark, and Sweden, the commander· 
was first in 1544 conferred on 1\1. de in-chief was designated field-marshal,
Taix, with the command of all the in and that he had under him lieutenant· 
fantry of the nation. The title existed generals of the whole army, besides ge
however only to the time of Louis XIV. nerals and major-generals of hoi;;e and 
by whom it was abolished. ' foot. With respect to the first title, he 

The English nation has nearly fol considers it to have been granted, as a 
lowed the practice of France in matters more honourable distinction than that 

. appertaining to the military service. of lieutenant-general, only within abont 
Thus the lord-high-constable and the fifty years from his time ; and he appears
lord-marshal of England, in former to ascribe the introduction of it to the
times, were at the head of the military king of Sweden (GustaYus Adolphus),
establishments of the country; and, when who, when he invaded Poland, thought
the fir~t office was suppressed by Henry fit to gratify some of his generals by de
VIII. m 1521, the title of captain-general signating them lieutenant-field-marshal~ 

. appears to have been adopted for the (Pallas Armata, ch. 13.) From. t~at
~nima~der-in-chief. This title occurs time, both in Germany and Great BntaID, 

. Ill the list of the army which served at such title, omitting the word lieutenan4St. Quintin in 1557, of which list a copy has been considered the highest in theis given by Grose from a MS. in the army. .British Museum.. From the same list In France, during the reign of L?ws · it appears that a lieutenant-general for XIV., and perhaps at an earlier time,the:whole army was immediately sub the naval commander immediately b~lo~ordinate to the former; and that under the rank of vice-admiral was entitlthe last was a general of horse, a captain lieutenant-general. A similar design~gene~l of fO?t, with his lieutenant, and tion seems to have been early employa 5efJean~-mll;jor (corresponding to a pre in the English service, for in the time olment ,maJor-general). But the title of 
Queen Elizabeth the commander of Jcapta!u-~eneral probably did not long 
squadron was called the general ; an. remain '!1 use; for, in the list of the 
as late as the time of the Commonwealth a'.fily raised by Elizabeth in 1588 the 
a joint commission of admiral and genehighest officer is styled lieutenant·ge~eral ral was given to Blake and l\1ontagutthe quei:n .herself being probably consi: 
though the ey _?eJlitio11 on which tl1e !lei 
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was sent was confined to an object purely 
naval. 

The administration of military affairs 
in the great nations of Europe becoming 
highly complicated during the eighteenth 
century, the commanders-in-chief, even 
when not actually on the field of battle, 
found themselves fully occupied with the 
higher departments of the service ; and 
it became indispensable that the number 
of subordinate generals should be in
creased, in order that all the steps which 
were to be taken for the immediate se
curity of the armies, and for the acqui
sition of the necessary supplies, might be 
duly superintended by responsible officers. 
The division of an army, for the purpose 
of occupying important positions or of 
.ob!Jining subsistence, led also to the ap
pomtment of several distinct commanders, 
~ch of whom required his own particu
lar staff; and this circumstance, added 
11> the necessity of having a number of 
officers prepared at once to assume the 
command of troops when circumstances 
should require it, will explain why mili
tary men holding the rank of general 
appear now to be so numerous. 
. In the British service in 1845 there are 
88 full generals, 131 lieutenant-generals, 
and 147 major-generals; but of this 
number many command particular regi
~ents as C?lonels, or hold military go
ernments m the country and colonies · 

some of them have only local rank· and 
2~ ~ave retired from the servic~, re
:~mng the ti~le, but _without receiving 

pay or bemg qualified for obtaining 
any progr:s~ive promotion. 

, · The military staff of Great Britain 

,at head-quarters consists of the com

~ander-in-chief, the adjutant-O"cneral and 


Juartern_iaster-g_eneral. ~'he charge0/ 
1maress staff is provided for m the esti

fo~ Public Departments, and 
:01ha~ m 1845 to 14,6401. The field
~99~1 the commander-in-chief receives 
ance } 38• 9d. a year, and has an allow

0 sec 72oi. for forage. The military
for~etary has 20001. a year, and 1461. for 
CO ge, and the four aides-de-camp of the 

mmander-i - h" f h 9i 6d d n c 1e ave an allowance of
ro" •·a ay each, and 88l. a year each for 
ge~· The an~nal cost of the adjutant

s oflice is 32421._which includes 

the pay of a deputy adjutant-general, au 
assistant adjutant-general, and a deputy 
assistant. The charge of the quarter
master-general's office is 27051. a-year, 
which includes his own pay and that of 
the assistant and deputy qnartermasters
general. Besides the staff at head-quar
ters there is a general staff which consists 
of the generals commanding districts 
and their aides-de-camp in Great Britain 
and Ireland, the aides-de-camp to the 
queen, &c. : the charge of this department 
in 1845 was 44,5041. in pay, and 25,000/. 
for contingencies. There is also the 
military staffof the colonies, which in the 
same year cost 88, i26l. of which 33,000l. 
was for contingencies and 55,i26l. for 
pay. The total of the contingencies and 
pay of the home and foreign staff 
amounted to 158,2301. 

The duty of the adjutant-general falls 
partly under that of the serjeant-major
general in the sixteenth century: in the 
field he receives the orders from the 
general officer of the day, and communi
cates them to the generals of brigades ; 
he makes a daily report of the situations 
of all the posts placed for the security of 
the army; and, in a siege, he inspects the 
guards of the trenches. 

The quartermaster-general corresponds 
in part to the harbinger of the army in 
the sixteenth century. This officer has 
the charge of reconnoitring the country 
previously to any change being made in 
the position of the army; he reports con
cerning the ground which may be favour
able for the site of a new encampment, 
and upon the practicability of the roads 
in the direction of the intended lines of 
route. He also superintends the forma
tion of the encampment and the dispo
sition of the troops in their cantonments. 

The first notice of a commander of the 
artillery occurs in the time of Richard 
III. : this officer was designated simply 
master of the ordnance till 1603, when 
the Earl of Devon was dignified with the 
title of general. The head of this de
partment is now styled master-general of 
the ordnance. 

GENERAL ASSEMBLY OF THE 
CHURCH OF SCOTLAND. This is 
the Scottish ecclesiastical parliament; it 
is a representative, legislative, and judi-

F 2 
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cial body, which differs essentially in its 
constitution from the Convocation of the 
English church [CoNVOCATI0:-1), in being 
composed of representatives of the laity, 
as well as of the clergy; and, ;therefore 
(like the British House of Commons), 
may be considered as a delegation from 
its constituency, the church. The follow
ing is the composition of the General As
sembly:

Eighty presbyteries, each of which 
consists of a certain number of parishes, 
varying from six to thirty-six, send to 
the Assembly 218 ministers and 94 
elders; the city of Edinburgh sends 2 
elders, and 65 other royal burghs send 
each one elder; the four universities send 
each a representative, and an additional 
one is sent from Marischall college, Aber
deen-these five may be either ministers 
or elders; one minister and one elder re
present the churches in India in con
nexion with the church of Scotland. The 
kirk of Scotland has 1023 parishes, with 
1050 ministers. 

The General Assembly meets annually 
in ~e month of May, in Edinburgh. Th; 
se~10n lasts on)y ten .da;>'s; but special 
busmess not decided w1thm the period of 
the session may be referred to a commis
sion, which is, in fact, the Assembly under 
another name ; the commission can hold 
quarterly meetings. The speaker or 
president of the assembly, is called' mo
~erator; he. is chosen annually, and is, 
m modern times, a clergyman, it being a 
rule that the moderator should preach a 
sermon before the opening of the Assem
bly; b~t laymen have occasionally filled 
the chair. 

~ach parish in Scotland has its kirk 
session, composed of the minister and lay 
elders .of the. parish, which manages the 
paroc~1al bus.mess. From the decision of 
the kirk se~s1on !here is an appeal to the 
presbytery •.n which the parish lies. F,ach 
presbytery IS composed of the ministers 
a!id elders of a certain number of pa
r15hes; b?t the presbyteries vary consi
der.ably m the number of parishes 
wluch they are formed. A higher 0u1,
called a synod, is composed of twco 

bte . oor 
more pres y r1es. From the decision of 
a synod an appeal lies to the General 
J.ssembly, whose decision is final. The 

functions of the Assembly are analogons 
to a combiuation of the functions of both 
houses of parliament. Its members speak 
and vote; it judges all matters connected 
with the government of the chu;eh; and 
it can proceed judicially agamst anJ 
member of the church, clerical or laical, 
for alleged impropriety or inconsistency 
of conduct or doctrine. 

The connexion of the Church of Seo~ 
land with the State is indicated in the 
General Assembly by the pr~sence of a 
functionary, who, under the title of !~rd· 
high-commissioner, represents the kmg. 
The Seottish church however does not 
recognise the kin.,. as head of the church, 
but as head of th~ state, with which the 
church is allied, for purposes of pr1r 
tection and civil authority. The lord
high-commissioner has no voice in ~e 
assembly ; business is not necessanl.Y 
interrupted by his absence ; an~ his 
presence merely implies the sanction. of 
the ·civil authority. On the conclusion 
of the session of the General Assembly, 
the moderator, after mentioning the day 
in the following ~ear on which the As
sembly meets agam, dissolves the me.et· 
ing in the name of the Lord Jesus Chns4 
the head of the church (sometimes thd 
words 'the 'only head' are used), an 
then the lord-high-commissio_ner add! 
the sanction of the civil anthor1ty by ap
pointing in the name of the king the A&
sembly to meet on the day named by the 
moderator. 

GENERALISSIMO, the commander
in-chief ofan army which consists of two 
or more grand divisions under separate 
commanders. The title is said by lla!z~ 
to have been first assumed by Cardrn 
Richelieu, when he led a French ai;nY 
into Italy, and it has been since occas1~n· 
ally given to officers at the head of armies 
on the Continent, but it has never been 
adopted in this country. . 

GENTLEMAN, a corruption of gentil· 
homme, our Saxon ancestors having very 
early substituted "mon," or "man," for 
the corresponding term of the Norman· 
French, from which they originally ~ 
ceived the term. Some form of this wo . 
(a compound of gentilis and homo) 11 
found in all the Romance languag:s 
(sentil-homme in French, gentil-uomo IIl 
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Italian, and gentil·hombre in Spanish), 
and it is undoubtedly one of the many 
traces of the great influence which the 
laws and polity of Rome have exercised 
upon modern society and civilization. 

Ju the earliest form of the Roman con
stitution the populus, or ruling portion of 
the community, was divided into gentes, 
which were united by a common name, 
and the performance of certain sacred 
rights. Each gens was again subdivided 
into several familire, distinguished by a 
surname in addition to the common Gen
tileappellatiou. Thus the gens Cornelia 
comprised the families of the Scipiones, 
the Lentuli, the Sullre, &c. In default 
of Agnati, the property of a deceased 
person reverted, not to the whole populus, 
but to the gens. [CONSANGUINITY.J 

The Gentile privileges were much 
discussed in the quarrels between the 
patricians and the plebeians; and the 
phrase gcntem habere (Livy x. 8) is often 
e~ployed as distinctive of the patricians. 
\i he? the m~mbers of the plebs obtained 
the right of mtermarria"e with patrician 0 

fiunilies, and access to the honours of 
thestate, a new ?rder of nobility (no biles) 
~as formed, which rendered the old dis
finctio~ between Patrician and Plebeian 
of!~ Importance. Still the old Patrician 
fumi!1es o~ Roi;ne had a su_perior rank in 
~bite est1matio~,. as bemg descended Jib. i. c. 20, 21 ), under the denommation 
Pa~ t~e old nobility. There were both Iof gentleman are comprised all above 
the nc.ia~ and Plebeian Gentes at Rome: 
ca ongm of .the Pleb~ian G~nte~ is not 
bpa~Ie of bemg exp lamed h1stoncall y ; 
IutC~t ~y ~ave arisen in several ways. 
fin tero s time the word Gentilis is de
11°~tha way that suited his period, but 
tho .ave been too comprehensive in 
G~n~rhest peri?ds of ~he Roman states. 
note th~,accordmgto Cicero (Top. 6), de
ance to sehwho had the same name, whose 
not ~ !'8 a~ ~!ways been free, who were 
their ~1~ d_immuti, or had lost none of1pos·tecivi rights: Hence also, in an op-
by Hsense, "si!~e gente" is employed 
(Tib 

0~)c~ (8'.zt.11. v. 15) and Suetonius 
pare~ta or ignobly born and of servile 

Th ge.. . · 
llas ~ll ~n:nlege ?f succession, which 
tilitas (C_Jus ge11tilitatis, or simply gen-
formed ic., De Oratore, i. 38), and 

one of the enactments of the 

Twelve Tables, was gradually under
mined by the encroachments of the 
praetors on the civil law, and finally dis
appeared (Gaius, iii. 25); but the name 
of gentle (gentile) man, has survived in 
all the languages of \Vestern Europe, 
which are derived from the Latin or have 
received large additions from it. 

According to Selden (Titles ef Honour, 
p. 852), "a gentleman is one that either, 
from the blood of his ancestors, or the 
favour of his soveraigne, or of those that 
have the vertue of soveraignte in them, 
or from his own vertue, employment, or 
otherwise, according to the customes of 
honour in his countrie, is ennobled, 
made gentile, or so raised to an eminencie 
above the multitude, that by those !awes 
and customes he be truly nobilis, or 
noble, whether he have any title, or not, 
fixed besides on him." That the word 
was formerly employed in this extensive 
signification is clear, from a patent of 
Richard II., by which one John de 
Kingston is received into the estate of a 
gentleman an<l created an esquire (" No_ns 
Jui avons resceivez en !'estate de gentil
home et lui fait esquier "); and from 
another of Henry VI., who there, by the 
term "nobilitamus," creates one Bernard 
Angevin, a Bourdelois, a gentleman. 
And, according to Smith (De Rep: A'!!l·• 

yeomen, whereby noblemen are truly 
called gentlemen. . 

In a narrower sense a gentleman IS 
generally defined to be "one who, with
out any title, bears a coat of arms, or 
whose ancestors have been freemen; 
and by the eoat that a gentleman giveth, 
he is known to be, or not, descended from 
those of his name that lived, many hU?
dred years since." (Jacobs Law Dic
tionary.) There is also said to be a 
gentleman by office and in reputation, as 
well ~s those that are born such (2 Inst. 
668); and accordi"ng to Blackstone, quot
ing Sir Thomas Smith (1 Comm., p. 406), 
" Whosoever studieth the laws of the 
realm, who studieth in the universities, 
who professeth the liberal sciences, and 
(to be short) who can live idly and with
out manual labour, and well bear the 
port, charge and countenance of a gentle

http:8'.zt.11
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man, he ~hall be called master, and taken 
for a gentleman." 

The anthor of the Commentaries must 
have been somewhat pnzzled with his de
finition of a gentleman, as understood in 
his time. Having defined a gentleman to 
be one who studieth the laws, &c., he adds 
(to be short), that he who can live idly and 
bear the port, &c. of a gentleman, is a 
gentleman; that is, if he can live idly, 
and if he can also do as a gentleman does 
(it not being said what this is), he is a 
gentleman. Perhaps a definition of the 
term, as now used, could not be easily 
made ; it being extended by the courtesy 
of modern mauners to many who do not 
come within the ancient acceptation of 
the term, and denied by public opinion to 
many whose rank and wealth do not 
~ake up for the want of other qualifica
tions. 

GERMANIC CONFEDERATION. 
The constitution of the old German 
Empire is noticed under GERMANIC EM
PIRE. After the first French Revolution, 
~?st ~f the States of Germany were 
JOmed m a Confederation nuder the pro
tection of Napoleon. [CONFEDERATION 
OF THE RHINE.] The reverses of Na
poleon put an end to the Confederation 
of t?e Rhine, and in its place the Ger
mamc Confederation, which still exists 
was constituted by an act of the Congres~ 
of Vienna, dated 8th of June 1815 It 
consists of thirty eight Independent Siates 
The ce!1tra.J point and organ of the Con: 
f~derat10n 1s the Federative Diet, which 
s~ts at Frankfort on the Main .. Its ses
sions were opened on the 5th of Novem
ber, 1816. It exercises its authority in 
a double form: 1, as a general assembly 
~lied Plenum ; and 2, as a minor couu: 
ml, or the Federative government. The 
Plenum meets only whenever an organic 
chani;e is to be introduced, or any affair 
rel~tmg to all the Confederation is to be 
decided. Th~ Plenum contains seventy 
votes, of ~h1ch Austria and the five 
German king~oms,, Prussia,. Hanover, 
Saxony, Bavaria, W1rtemberg, have each 
f?ur votes, ~n~ the other staces, in propor
tion to their importance three tw 
on te h T ' • o, or e V? eac • he Federative govern
ment ~ composed of seventeen votes out 
ot which eleven princi_pal states have ~ach 

a single vote, and the remaining twenty· 
seven only six joint vot~s. Austri~ p~ 
sides in both the assemblies, and decides m 
case of equality. The Federative govern· 
ment has the initiative, and deliberates 
on the projects which are presented to the 
Plenum, where they are not debated, but 
simply decided by a majority of ayes or 
noes. It executes the enactments of the 
Plenum, and despatches the current busi
ness of the Confederation. It deci<les by 
a simple majority, and seven votes fo~ a 
quorum. The meetings of the Federatire 
diet are either those wherein preparatory 
debates take place, but no protocols are 
made, or those wherein affairs are finally 
decided. 

The object of the Germanic Conf~e
ration and the duties of the Federative 
Diet are-the maintenance of external 
security or mutual defence fr~m a co?1· 
mon enemy, and the preservation of Ill· 
ternal peace among the Federative states, 
which must not declare war on each 
other, but must submit their differences 
to the decision of the diet. The mainte· 
nance of internal security comprehe~ds 
not only the prevention of confl1cts 
among the Federative states, but also the 
suppression of any attempt by the sub
jects of any of the states to subvert the 
existing order of things. It was in con· 
sequence of this principle that the ~entral 
commission of inquiry into. revolut!onary 
measures was established· at Marnz Ill 
1819-20. A further development of .the 
same principle, occasioned by the revival 
of liberal opinions throughout Germany 
by the French Uevolution of July, was 
made on the 28th June, 1832, by the pro
c_lamation of the foilowing articles, ~ar
ticularly directed ao-aiust the consutn· 
tional states of G~rmany:-Ist. ~he 
German princes are not only autb~r!sed 
but even obliged to reject aII propos111ous 
of the states which are contrary to !he 
fundamental principle, that all sovereign 
power emanates from the prince, and that 
he is limited by the assent of the stat~ 
only in the exercise of certain rights. .2. 
The stoppage of supplies by the s~tes, Ill 
ord~i: to 'o?tain the adoption of their yro
pos1t10ns, 1s ·to . be considered as sed1uon 
against which the Confederation may act 
3. The legislation of the federative states 
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must never be in contra~iction either to I adop~ed with. reference to the above
the object of the Federation or to the fol
filment of federal dnties; and such laws 
(as for instance, the law of Baden, which 
established the liberty of the press) may 
be abolished by the diet. 4. A perma
nent commission of federal deputies shall 
watch over the legislative assemblies of 
the federal states, in order that nothing 
oontrary to the federal act may occur. 
s. The deputies of the legislative assem
blies of the federal states must be kept 
by the regulations of their governments 
within such limits that the public peace 
shall not be disturbed by any attacks 
upon the Confederation. 6. The inter
pretation of the federal laws belongs 
exclusi>ely to the federal diet. On the 
5th. July, 1833, the f~d~ral diet pro
cla1!11ed a new law cons1strng of the fol
lowm.g .10 articles: I. All German works 
conta!nmg less than 20 sheets which ap
pear m foreign countries cannot be cir
eulated in the federal states without the 
authorisation of the several governments.* 
2, .Eve;y association having a political 
~bJect 1s prohibited. 3. Political meet
mgs and public solemnities, except such 
as have been ~tablished for a long t~me 
and are authorised, cannot be held with
out the permission of the several govern
ments. ~· All sorts of colours, badges, 
&e. denotm~ a party are proscribed. 5. 
;;;ie re.gula~1?ns for the surveillance of 

euniversities, proclaimed in 1819, are 
renewed ~n~ rendered more severe. By 
the remammg 5 articles the federative 
s~t.1s pledged themselves to exercise a 
~giant wa:ch over their respective sub
~cts, ~s Weil a~ over foreigners residing 

their states, m respect of revolutionary
!~.m.~ts; to surrender mutually all those 
~ \vi uals who.had been guilty of poli

ca offe.nces, with the exception of their 
~h~ subjects, who are to be punished in 
li~Ir own .country_; to give mutually mi
anc? assis.tance, m case of disturbance, 

to notify to the diet all measures 

pa~ lfiJ6 tlt~ .diet prohibited editors of news
COUnts ·~ti po~itical writers from publishing ac
except ~he ieh~bates _of the representative bodies, 
cia\ Y prev10usly appeared in the offi
Lrni.~'~~~Jthe respective government.a. [PRES•, 

ment10ned objects. 
On the 30th October, 1834, the meet

ing of the Federative diet unanimously 
agreed to the proposition of Austria, to 
establish a tribunal of arbitration in order 
to decide differences which might break 
out in any state of the Confederation be
tween the government and. the chambers 
respecting the interpretation of the con
stitution, or the encroachments on the 
rights of the prince by the chambers, or 
their refusal of subsidies. This tribunal 
consists of thirty-four arbitrators nomi
nated by the seventeen members of the 
minor council, each member nominating 
twCI arbitrators. [FEDERATION.] 

GERMANIC El\IPIHE. The mo
dern history of Germany com?Iences in' 
the ninth century, when Loms le De
bonnair, the grandson of Charlemagne, 
became, by the treaty of Verdun, A.D. 
843, the first king of the Germans. After 
A.D. 918, the crown became elective. 
The emperors of Germany assumed the 
title of Roman emperors from the time of 
Otho I., who died A.D. 973: when a suc
cessor to the throne was elected during 
the emperor's lifetime, he was called the 
king of Rome. On the 6th of An gust, 
1806, when the German States had most 
of them fallen under the power of Napo
Jeon, the emperor, Francis II., abdicated 
the imperial crown of Germany, declared 
the dissolution of the Germanic empire; 
and took instead the title of emperor of 
Austria. The Confederation of the Rhine 
bad been formed by the policy of Napo
!eon, July 12th, 1806. [CoNFEDERATION 
OF THE RHINE.] . 

Before the first French revolnt10n the 
states of the Germanic empire consisted 
of the following members, divided into 
three colleges, or chambers:- . 

I. The Electoral College, which con
sisted of the Ecclesiastical Electors. 

I. The archbish<ip of Mainz, arch
chancellor of the empire for Germany· 
2. Archbishop of Treves, arch-chanceJJm· 
of the empire for Gallia and the kingdoa 
of Aries (a purely titular office). 3. 
Archbishop of Cologne, arch-chancellor 
for Italy (also a titular office). 

II.· The Secular Electors were
4. The king of Bohemia, arch-cup



GERMANIC E:\IPIRE. [ i2 ] GERMANIC EMPIRE. 

bearer of the empire: he presented the 
emperor at the coronation banquet with 
a cup of wine and water. 5. The elector 
of Bavaria, arch-carver of the empire: 
he bore at the coronation-prOl'~ssion the 
golden bull before the emperor, and pre
sented to him the dishes at the banquet. 
6. The elector of Saxony, arch-marshal 
of the empire : he bore in the great so
lemnities of the empire the sword of state, 
and at the coronation preceded the em
peror on horseback. 7. The elector of 
Brandenburg, arch - chamberlain of the 
empire: he bore in the coronation-proces
sion the sceptre, and presented to the 
emperor a basin with water to wash his 
hands. 8. The elector palatine of the 
Rhine had the title of the arch-treasurer 
of the empire: his duties were to scatter 
at the coronation gold and silver medals, 
struck for the occasion, amongst the 
people. This electorate became united 
with that of Bavaria by the accession of 
the elector to the throne of the last-named 
principality in 177 7, after the extinction 
of the reigning house of Bavaria. 9. 
The elector of Brunswick-Liineburg, or 
Hanover, created by the Emperor Leopold 
I. in 1692, received in I i06 the title of 
arch-treasurer; when the emperor having 
put to th? ban of the empire th; elector 
of Bavaria, took from him the office of 
the arch-carver, and bestowed it on the 
elector palatine of the Rhine whose 
office on that occasion was given to 
Hanover. 

.The Second College consisted of the 
prmces of the E!mpire, who were in rank 
next. to the ~lectors : they had each a 
V?~ m ~e diet of the empire, and were 
dryhled mto Spiritual and Temporal 
prmces, 

The Spiritual princes of the empire 
who ~ad a vote in the diet were :-the 
archbishop of Salzburg, and formerly 
the archbishop of Besan9Qn; the grand
master of the German order. the bish 
of Bamberg, Wiirzburg, Worms, Ei~h~ 
staedt, Speyer, Strassburg, Constanz 
4ugsburg, Hildesheim, Paderborn, Frey: 
Slngen, P.assau, Ratisbon, Trent, Brixen 
Basel, M~nster, Osnabriick, Liege, Chur: 
Fulda,, Lubeck; the princely (geltirstete) 
abb?t of Kempten; the princely preben
dar1es of Berchtolsgaden and w · e1ssen

burg; the princely abbots of Priim, Sta· 
blo, and Cern~y. 

The Temporal princes were :-the arch
duke of Austria; the dukes of Burgundy, 
and Magdeburg; the counts palatine of 
Lantern, Simmern, and Neuburg; ri 
Deuxponts (Zweibriicken), of Veldenz, 
and Lautereken; the dukes of Bremen, of 
Saxen-W eymar, Eisenach-Gotha, Alten
burg, Coburg; the margraves of Branden· 
burn--Culmbach, and of Brandenburg
On~zbach; the dukes of Brunswick, 
Zell, Grubenhagen, Calenberg, and Wolf· 
enbiittel; the prince of Halberstadt; ~he 
dukes of Upper and Lower Pomerama; 
of Verden, Mecklenburg· Schwerin, Meck· 
burg-Gustrow (afrerwards Strelitz); of 
Wirtemberg; the landgraves of Hessen
Cassel and Hessen-Darmstadt; the mar· 
graves of Baden-Baden, Baden-Durlach, 
and Baden-Hochberg; the dukes of Hol· 
stein, Gottorp, of Saxe-Lauenburg; the 
prince of Minden ; the landgrave of 
Lenchtenberg; the prince of Anhalt? the 
princely count of Henneberg; the pnnces 
of Schwerin, Kamin Ratzeburg, and ~ers
fddt; the princely count of Montbehard. 
The princes enumerated belonged to the 
old body; the following who ~ere ele· 
vated to their dignities after the time of the 
Emperor Ferdinand II., were call~ the 
new: the duke of A rem berg; the prm~es 
of Hohenzollern, Salm, Lobkowitz, D~e
trichstein, Nassau-Hadamar, Nassau-D1l· 
lenburg, Auersberg, East Friesland, 
Schwarzenberg, Lichtenstein, Thurn
Taxis, and Schwarzburg. Many o~ these 
principalities were in the possession of 
one individual, who had consequently 
several votes, the votes being attached to 
the states and not to individuals. 

The prelates, abbots, and abbesses of 
the empire were divided into two benc~es, 
the Suabian and the Rhenish, of which 
each had one vote. The counts and no
bles of' the empire were divided into four 
benches; of Suabia, Franconia, West
phalia, and of Wetterau, each having one 
vote. They belonged to the second college. 

The free Imperial cities formed a col· 
lege at the diet. divided into two benches, 
the Rhenish with fourteen cities, and the 
Suabian with thirty-seven. Each town 
had a vote. 

The above-mentioned three colleges 



GERMANIC EMPIRE. [ 73 ] GLASS. 

formed the Diet of the empire, whose 
ordinary meetings were formerly sum
moned by the emperors twice a-year, in 
addition to extraordinary meetings. From 
the year 1663 the Diet sat at Ratisbon. 
The emperor at first appeared personally 
at the Diet, but in course of time he sent 
a.delegate, called Principal Commissarius, 
who was always himself a prince of the 
empire, and who had an assistant, called 
Con-commissarius. The elector of Mainz, 
as arch-ehancellor for Germany, or his 
deputy, presided in the Diet, and every 
<kspatch addressed to the Diet was di
rected to him, and communicated from 
his chancery to the members of the Diet. 
The president of the first college was the 
elector of Mainz; of the second, alter
nat.ely, the archbishop of Salzburg and 
the arch-duke of Austria ; and of the third, 
the representative of the town where the 
Diet was held. Every college voted 
sep~r:itely; and when their respective 
dec1s1ons on the subject under discussion 
&g\eed, ~he matter was presented for the 
ratification of the emperor · after which 
it became law, and was caiied ccmclusum 
im[!etii.. The emperor could refuse his 
~t!fication, but could not modify the de
cisions of the diet. 

The Diet enacted, abolished, and inter
preted laws; declared war: concluded 
r~; contracted alliances ; and received 
ore1gnambassadors. A declaration of war 

was deci.de~ on an Imperial proposition, 
by~ maJority of votes ; and when it was 
dec~ded, .even those states that had voted 
aga~st It were obliged to furnish th\•ir 
fun~geuts. The diet also imposed taxes 

r e general expenses of the empire. 
·.!here were two tribunals for the de
~Ion of points in dispute between the 
~em7rs of the e~pire; ~he Auuc CouN
alw 0 the empire, which had its seat 

da~ at the residence of the emperor·
~ e Camera! tribunal of the empir~
T~meralgericht), which sat at Wetzlar. 

Ywere composed of members dele
~~d hr the ~ifferent states of the empire, 
Th~ imperial deputy presided. 

electo emperor was elected only by the 
or ~~:ho.could do it either personally 
waa F puties. The place of election 
IX>rona:Okfort on the Main, where the 

on also took place, although the 

golden bull of Charles IV. declared that 
the emperor should be elected at Frank
fort, and crowned at Aix-la-Chapelle. 
All strangers, even the princes of the 
empire and foreign ambassadors, were 
obliged to leave the town on the day of 
the election, which took place in a chapel 
of St. Bartholomew's Church. Mainz 
was the teller; and after having collected 
the votes, he gave his own to Saxony. 
The emperor, immediately after the elec
tion, swore to the constitution, or, as it 
was legallytermed,capitulation. He could 
do it either personally or by deputy. 

GILD. [l\fuNICIPAL CORPORATIONS.] 
GLASS. There are five distinct kinds 

of glass, which differ from each other in 
regard to some of the ingredients of 
which they are made, and in the pro
cesses of manufacture. These kinds are 
flint-glass, or crystal; crown-glass, or 
German sheet-glass; broad-glass, or com
mon window-glass ; bottle, or common 
green glass ; and plate-glass. The princi
pal ingredients used for the production of 
each of these kinds of glass are silex, Ol' 

flint, and an alkali. The differences in 
the various kinds result from the descrip
tion of alkali employed, and from the 
addition of certain necessary materials, 
usually metallic oxides. 

The time at which glass was invented 
is very uncertain. The popular opinion 
npon this subject refers the discovery to 
accident. It is said (Plin., Nat. Hist., 
lib. xxxvi. c. 26), "that some mariners, 
who had a cargo of nitntm (salt, or, as. 
some have supposed, soda) on board, 
having landed on the banks of the river 
Belus, a small stream at the base of 
Mount Carmel in Palestine, and finding 
no stones to rest their pots on, .placed 
under them some masses of mtrum, 
which, being fused by the heat with the 
sand of the river, produced a liquid and 
transparent stream : such was the origin 
of glass." The antient Egyptians were 
certainly acquainted with the art of gla~
making. This subject is very fully dis
cussed in a memoir by M. Boudet, in the 
' Description de l'Egypte,' vol. ix., Antiq • 
Memoires. The earthenware beads found 
in some mummies have an external coat 
of glass, coloured with a metallic o~ide; 
and among the ruins of Thebes. pieces 
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of blue glass have been discovered. the following year the whole was re· 
The manufacture of glass was long car- pealed. In I 7 46, when the manufacture 
ried on at Alexandria, from which city had taken firmer root, an excise duty was 
the Romans were supplied with that ma- again imposed, at the rate of one penny 
terial; but before the time of Pliny the per pound on the materi~ls nsed for mak· 
manufacture had been introduced into ing crown, plate, and flmt glass, and of 
Italy, France; and Spain (xxxvi. c. 26). one farthing per pound on those used for 
Glass utensils have been found among making bottles. In I i78 these rates were 
the ruins of Herculaneum. increased 50 per cent. upon crown and 

The application of glass to the glazing bottle glass, and were douhled on flint 
of windows is of comparatively modern and plate-rrlass. These rates were further 
introduction, at least in northern and advanced "from time to time in common 
western Europe. In A.D. 674 artists were with the duties upon most other objects 
brought to England from abroad to glaze of taxation. The precise rates of duty 
the church windows at Wearmonth in charged upon each kind of glass in Ii93, 

Durham; and even in the year 1567 this 1806, and 1834 were as under:
mode of lighting dwellings was confined 1793. 1so&. 1834. 


to large establishments, and by no means Per cwt. Per cwt. 
 Per cwt.. 
s. d.universal even in them. An entry then 8 • ai_ '· dg 73' 6made in the minutes of a survey of Aln- Crown-glass • 16 1'> 36 

wick Castle, the residence of the Dnke Plate-glass • • 21 5~ 4 9 0 60 0 
56 0of Northumberland, informs us that the Flint-glass. • • 21 5t 49 0 
30glass easements were taken down during Broad-glass.. 8 O~ 12 3 7 

0 
0'the absence of the family to preserve Bottle-glass.· 4 U;i- 4 1 

them from accident. A century after In 1813 the rates of 1806 were doubled• 
that time the use of window-glass was so and with the exception of a modification 
small in Scotland that only the upper in 1819 in favour of plate-glass, then re· 
rooms in the royal palaces were furnished duced to 3l. per cwt., were continued al 

.with it, the lower part having wooden that high rate until 1825. In that y~ar 
shutters to admit or exclude the air. a change was made in the mode !lf t~kmg 

The earliest manufacture of flint-glass the duty on flint-glass, by chargm;l' it .0n 
in England was begun in 1557, and the the weight of the fluxed materials m· 
progress made towards perfecting it was stead of on the articles when made, a 
so slow, that it was not until near the close regulation which did not affect the rate 
of the seventeenth century that this coun- of charge. In 1830 the rate on bottles 
try was independent of foreigners for the was reduced from ss. 2d. to 7s. per cwt. 
supply of the common article of drinking- In 1835, in consequence of the_ recom· 
glasses. In 1673 some plate-glass was mendation contained in the th1rtee~th 
made at Lambeth, in works supported by Report of the Commissioners of Excise 
the Duke of Buckingham, but which were Inquiry, the rate upon flint-glass was re· 
soon abandoned. It was exactly one duced from 6d. to 2d. per pound, a mea· 
century !ater that the first establishment sure which was rendered necessary .bY 
of magmtude for the production of plate- the encouragement given under the h1_ghh 
glass was formed in this country· and duty to the illicit manufacture, whic 
works upon a large scale were erected at was carried on to such an extent as to 
Ra~enhead, near. Prescot in Lancashire, oblige several regular manufact?rers f:!l 
which have been m constant and successful relinquish the prosecution of their bus~ 
operationfromtha!time1?thepresentday. ness. The duties varied from 200 to 30( 

At an early period of its history in this per cent. on the value of most articles o: 
co~mtry the gl~s manufacture became an glassware, and the cost of collecting thi 
object of taxation, and duties were im- duty on flint-glass amounted to 57 pe
~d by the 6 &; 7 William and l\Iary cent. 
whichd acted fso mjuriously, that in th~ The number of establishments for th 
secon year a ter the act was pa <l • d K D'half of th d f sse one manufacture of glass in the Umte 1 c 

e u ies were taken off, and in . dom, in 1833, was ,126, of which lO 
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were in England, IO in Scotland, and IO 
in Ireland. In 1841 the number of per
sons employed in the glass manufacture in 
Great Britain was 7 464. 

In 1845 the duty was wholly repealed, 
a proposal to this effect having been 
brought forward by Sir Robert Peel in 
introducing the budget, February 14th. 
The total abolition of this duty redounds 
greatly to the credit of the minister. 
There was no duty which required such 
a system of perpetual and vexatious in
terference on the part of the Excise. 
While the exports of earthenware have 
been constantly increasing, those of glass 
have fallen off, for our manufacturers, 
while subject to be interfered with in 
th;ir operations, were unable to compete 
with the manufacturers of Belgium, 
France, and more particularly those of 
Bohemia, where the glass manufacture 
h11;1 attained the highest perfection. Fo
reign glass found its way into our bonded 
warehouses, and was exported to our own 
colonies, while the exports of En"lish 
~lass to these colonies were gradually 

0
fall

i?g off, On proposing the entire aboli
tion of the duty on glass, Sir Robert Peel 
remarked that it was difficult to foresee 
to. what perfection this beautiful fabric 
might not he brought when the manu
facturers were allowed to exercise their 
~kill ":ithout restraint, and it was also 
1mpossi?le to say to what new purposes 
glass might not be applied in this coun
!ry. He stated that in France where the 
mgenuity of the manufacturer' was unfet
tered, glass pipes for the conveyance of 
~ater were beginning to be used, and that 
t 7cost 30 per cent. less than iron pipes 
~n could bear a greater external pressure' 
;lance-springs for chronometers could 

.made of glass, and were much su
perior to any others; but the manufacture 
whl so expensive, and required so much 

•
11•. that he doubted whether under the 

!~;sti?g system of restriction this valu
ad e unprovement could be generally 
th~pte~'. At the Cambridge meeting of 

British Association for the Advance
Hent ~f Science, in June, 1845, Sir John 
persc ell adverted to the important im
inro;hments which might be anticipated 
men~. man~facture of scientific instru

m which glass forms a part, now 

that the skill and ingenuity of the manu
facturer may be freely developed. 

In 1793, when taxation was compara
tively low, the quantity of all kinds of 
glass made and retained for use in the 
Kingdom was 407,203 cwt., and the 
amount of revenue obtained from it 
I i7,408l. The average rate of duty was 
therefore 8s. 8!d. per cwt. upon the whole 
quantity. In 1834 the rate of duty was 
by progressive additions fourfold what it 
was in 1793, the average being 35s. 7}d. 
per cwt. upon the aggregate quantity 
used ; and although the population had 
in the meantime increased more than 60 
per cent., the quantity of glass which wa~ 
taken for use was only 374,351 cwt., or 
one-twelfth less than was so taken in 
1793. If the quantity used in proportion 
to the population had continued the 
same, that quantity would in 1834 have 
amounted to 663,740 cwt., and a revenue 
equal to what was realized would have 
resulted from an average rate of 20s., 
instead of 35s. 7fd. 

The quantity of each description o:r 
glass brought to charge by the excise, in 
1834 and 1836, was as follows:

1834. 1836. 
Cwt. Cwt. 

Crown 136,708 163,928 
Flint 83,323 102,653 
Plate 18,922 22,169 
Broad 6,766 7,629 
Bottle 344,014 448,789 
In 1841-42-43 the quantities charged 

by the excise were as under :
1841. 1842. 1843. 
Cwt. Cwt. Cwt.' 

Crown, 116,895 97,495 102,222 
Flint 97,523 83,652 85,157 
Plate 27,639 21,528 20,923 
Broad • 20,855 25,500 29,154 
Bottle • 501,194 390,485 336,014 

764,106 618,660 573,470 
Duty £898,368 767,904 779,800 

In 1843 the quantity of glass manu
factured in England was 477,693 cwt.; 
Scotland, 84,898 cwt.; Ireland, 10,897 
cwt. 

In 1827 the real value of glass-ware 
exported from the United Kingdom was 
534,549l. From 1828 to 1832 inclusive, 
the average annual value was 441,849/. . 

5 
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In 1832 the value of glass exported was saical law ( Levit., c. xix. v. 9, and c. xxiii. 
only 402, 7 5 7 l. In the three following v. 22, &c.), and apparently adopts Lord 
years, 1833, 1834, and 1835, the ex Hale's opinion. The question has. how· 
ports increased, and in 1835 amounted to ever twice been tried in the Court oC 
640,4101. The exports from 1838 to 5th Con:mon Pleas. In the first case the 
of June, 1845, were as under:- defendant pleaded that he being a poor, 

1838 £377,283 necessitous, and indigent person, e~tered 
1839 371,208 the plaintiff's close to glean; and m the 
1840 417,178 second the defendanfs plea was the same, 
1841 421,936 with the addition that he" was an inha· 
1842 310,152 bitant legally settled within the parish. 
1843 339,918 Mr. Justice Gould gave a judgment in 
1844 • 388,608 favour of gleaning; but the othe; three 

. 	 1845, Jan. 5th to June 5th 215,639 judges clearly decided that the cl~1m had 
The principal countries to which glass no foundation in law, and that "it w~ a 


was exported from the United Kingdom 
 practice incompatible with the exclusive 
in 1842 were as follows: enjoyment of property, and wa~ p~oduc

£ tiv~ of vagrancy and many m1sch1evous 

East India Company's Terri-
 consequences.'' (1 H. Bl., Rep. 51,

tories and Ceylon • • 74,211 quoted in Christian's ed. Blackst., Com.,
British West Indies • 45,539 vol. iii. p. 213.) 	 f 
British North America • 43,259 The general custom in all parts ? 
British Australia • 32,324 England is to allow the poor ~ glean~ m 
Brazil • • • • 21,445 some cases before the harvest is carrie~ 
Other parts of South America • 11,763 but more generally perhaps not until 
United States of North America 12,220 afterwards. Persons who are not actually
Cape of Good Hope 9,217 necessitous sometimes avail themselves of 
Mauritius • • 7,175 permission to glean, and by commen~ing
Northern Europe • 12,351 their labours as soon as it is dayhgh4
Southern Europe • • • ll,613 they gain as much as they would have 

In 1836 the exports to Northern Eu done from the wages which they would
rope amounted to 22,210l.; to Southern have earned if they had been ernploye.d
Europe, 15,440l.; to British North Ame by the farmer to secure the crop. Iu this
rica, 103,481[.; and to the United States case the privilege is abused, and th.e c?m·
of North America, 98,045l. ; but the munity not benefited. In some distri.rts
exports generally in this year, especially the farmers meet together and estabhsh 
to the United States, were much higher rules for regulating the practice of glean·
than usual; still, in 1837, the exports of ing, with a view of protecting the~s~Jves,
glass to the United States amounted to and likewise of confining the prmleges 
63,SOOl. ; but recent alterations iu their to the necessitous poor of the neighbo~htariff have occasioned an increase in the hood. The following are rules winedomestic manufacture. In 1840 there were agreed upon at a meeting of farmers were 81 glll$-houses in the United States. in Hertfordshire, 11th August, 1845:
• 	G.LEANING. The practice of glean 1, That no person shall be allowed to mg Ill corn-fields what the reapers of the glean in any field, until the day after t~dharvest leave behind is vulgarly supposed corn shall have been carted and the fie 
to be~ legal custom which the" owner or cleared; 2, That no person be allowed to°'?c~p1er of the field has no right to pro enter the fields for the purpose of glean·hibit, and that the poor who enter a field 

ing until after eight o'clock in the morn·for this purpose are not guilty of trespass ·" 
ing, or to remain therein after six o'cl~~· b~t t~e only authority in support of this 
in the evening; 3, That no able-bod1eview is an extra-judicial dictum of Lord 
labourer above sixteen years of age ~dHale ... ~lackstone, in his' Commentaries,' 
under sixty shall be allowed to glean m book. 1.11. c. 12, remarks that this humane 
any of the fields situated within the pa·provmon seems borrowed from the Mo
rishes [above named]; 4, That any per· 
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wn or persons found breaking the rules 
laid down in the foregoing resolutions 
shall be considered a trespasser, and pro
secuted accordingly. In some cases the 
only restriction is as to the hours when 
gleaning is allowed; and this is a very 
proper one, as in the absence of any rule 
gleaners have been known to commence 
before three o'clock in the morning, that 

46 families with no children , • 

The total value of gleanings of the 338 
families was 423!. 12s., and the average 
for each family !l. Is. IOd., which was 
one-fifth of the average harvest wages of 
each of the same number of families. 

GLEBE LAND. [BENEFICE.] 

GLUTS. [DEMAND AND SUPPLY.] 
GOODS AND CHATTELS. (CHAT

TELS.] 

GOVERN.MENT is a word used in 
common speech in more than one sense. 
I, It denotes the act ofgoverning, as when 
·we speak of" the business ofgovernment." 
2, The persons who govern are called " the 
government;" and we thus speak of" the 
French government," " the Russian go
vernment," &c. 3, The word " govern
ment," is used for the phrase j orm cf 
gournm~t, as when we speak of "a 
monarchical, aristocratical, or republican 
government;" or again of" the Eno-lish or 
~ench government," meaning the Eng
&h ~r French form of government, or the 

ghsh or French constitution. 
" Of these ~~ee meanings of the word 
thgovernment, the first and the last are 

e most important. Each of them opens 
on~ a large and interesting field of in
9uiry;, and correspondent to each of them 
IS ascience. 

th F~t, there is the science which (to use 
rera:;efest mode o_f expression possible) 
and to the busmess of government ; 
the ~econ~y, there is that which relates to 
theseo:atio~ of government. The first of 
fies th 0 scien~s enumerates and classi

e operations of governing ; the 

is, before daylight, and while ihe crop 
was still in the field. 

The following table is from a paper 
prepared by Dr. Kay Shuttleworth, on 
the earnings of agricultural labourers in 
Norfolk and Suffolk (Journal ef Statisti
cal Society efLondon, vol. i., p. 183), and 
it professes to show the value of corn 
gleaned by 388 families: 

Average number ot Average 

Children in a Family. Annual Amount. 


ll0 ,, ,, all the children under 10 2~ 
97 ,, ,, one child above 10 3f0 
85 ,, ,, two children 4r~ 
~ " » th~ ~ 
13 ,, ,, four • 7 

£0 17s. IOtd. 

0 18 7t 
1 0 6± 
I 5 6! 
I 9 6! 
l 6 91 

second, the forms of government ; and 
the end of government being the pro
duction of the greatest possible amount of 
happiness for those who are governed, 
the first seeks to determine how the 
operations of governing shall best be 
carried on, and the second how the go
vernment shall best be formed, with 
reference to the attainment of this end. 

The science of government, in the first 
of the two senses, is more commonly 
called the science of legislation. So the 
art which flows from this science, or the 
art of governing, is called the art of legis
lation. [LEGISLJ.TION.J In the present 
article we concern ourselves exclusively 
with the second of the two sciences, and 
with that sense of the word" government" 
in which it stands for the phrase "form 
of government." 

lt is hardly necessary to explain the 
phrase "form ofgovernment," though, if it 
were necessary, many changes of phrase 
might be resorted to. Thus we might 
say that the form of government is but 
another and a shorter phrase for the 
mode of distributing the powers of go
vernment, or (" powers of government" 
and "sovereignty" being interchangeable 
expressions) of distributing the sove
reignty in a state. ,And many other 
changes of phrase, which it is not worth 
while to enumerate, might be employed. 
Or we might explain the phrase by enu
merating the various items which it com· 
prehends. Thus, not professing now to 
make anything like a complete enumera
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tion, we might say that the number of 
the governors or governing bodies, their 
relations to one another (if more than 
one), and the modes in which they are 
severally appointed, are so many elements 
of a form of government. But an enu
meration of these elements will obviously 
be contained in an enumeration of the 
forms of government. 
' .1. A government consists either of one 
person, or of more than one. 

When it consists of one person only, 
the appropriate name for the form of 
government would be 11zo1UJ.Tch!/. But 
this name is generally given to a par
ticular class of governments of more than 
one; while a government of one only is 
called by the names of absolute 1/!0narchy, 
despotism, and tyrann.v. Of these three 
names, the last two may be objected to as 

·names, because they always imply disap
probation, or ~ause they are not only 
names, but also (to employ Mr. Ben
tham's .phraseology) words dyslogistic. 
But the essence of this form of govern
ment is the ·complete dependence of the 
governed on the will of one person, which 
is well expressed by the terms despotism 
and tyranny; and the sense of disappro
bation which hangs about these terms or 
their dyslogistic character, is to be tr~ed 
to the accidental circumstance of the con
jugate terms despotic and tyiannical being 
commonly used to describe other forms 
of government, in which the arbitrary 
conduct of the governors resembles that 
of the generality of despots or tyrants. 

2. A government of more than one 
may either consist of one homogeneous 
body, or (changing the phrase) of one 
~ody all whose members are appointed 
m the same way; or it may be mixed 
compound, or consist of heterogeneo~
parts.. 
. When th~ members of the one govern
m~ b?<ly, if hereditary, are a decided 
mmority of the state, or, if deriving their 
powers from without their own bod 

·they so der~ve ~hem from a portion ~f 
the state which is.yet a decided minority 
.th~ government 1s called by the name~ 
mytucracy. and oligarchy. There is a 

.d1tt:ere~ce_m. the u~e of these two terms 
wh1<:h 1t is impossible to mark exact! 

.But it may be said roughly that the ter~ 

oligarchy is used where the minority is 
very small, and the term aristocracy 
where it is not. The latter term also 
would be always employed where the 
members of the governing body derive 
their powers from without, or where the 
bo<ly is elective. 

When again the members of the o~e 
governing body either themselves consli· 
tute, or derive their powers from, a por· 
tion of the state which is a decided ma· 
jority, the government is called a delllli
cracy. 

3. Before proceeding any further, we 
may remark that the forms of goYern· 
ment of which we have now spoken, 
namely, absolute monarchy or despotism, 
aristocracy, oligarchy, and democracy, 
are commonly called (as being govern· 
ments of one person, or of one homo
geneous body) pure forms of government, 
in contradistinction to the mixed fonns, 
which yet remain to be considered. ~he 
division of forms of governme~t. ~nto 
pure and mixed is a complete div1s10n, 
which the common division into mo
narchy, aristocracy, and democracy is 
not. 

4. A mixed form of government is one 
compounded of the whole or of any two 
of the three elements which exist se
parately in the three pure forms of go
vernment, and also of individuals or 
bodies deriving their powers from different 
portions of the state, even though ~a~ 
of these different portions is a dec1d 
majority of the state. It is not neces
sary to enumerate all the mixed forms 
of government which arise from all the 
possible combinations. Besides that :ill 
the possible combinations may be easily 
seen, some of them produce forins of go
vernment which have never existed, an~ 
which consequently are no objects o 
interest. It will be sufficient then to 
speak of those combinations, or rathe~ of 
those classes of combinations, with which 
men are familiar, and for which common 
speech supplies names. . 

, The mixed forms of government which 
occur may be divided into two classes, 
according as an hereditary chief does or 
does not enter into their composition. 

Governments which contain an here· 
ditary chief united either with an aristo· 
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cratic and a democratic body, or with an 
aristocratic body hy itself, or with a de
mocratic body by itself, are generally 
called monarchies. They are also called 
limited monarchies, as if to distinguish 
them from the governments of one only, 
to which, as we have said, the name 
monarchy more appropriately belongs, 
but to which, without the epithet absolute 
being prefixed, it is seldom or never 
applied. 

As regards the governments of which 
an hereditary chief forms no part, it will 
be convenient to observe at the beginning, 
that the combinations of an elective chief 
with one or more democratic hodies are 
the only combiuations which possess any 
interest for men; if indeed, judging from 
the past, we may not also say that they 
are the only ones which are practicable. 
And having premised this, we may say 
that the governments into the compo
sition of which an hereditary chief does 
not enter are generally called republics, 
1lr representative 9overmne11ts (the relation 
1lf the democratic body or bodies in the 
government to the portion or portions of 
the state that appoint them being known 
by the name representation), or again, 
p~r~ reP_reseiitatiue governments, as if to 
distinguish these from the forms of go· 
ve:nmen~ in which a democratic body is 
united .either .with an hereditary chief 
~d aristocratic body together, or with 
either of these by itself. 

Thus ~ar we have been employed in 
tnumeratmg the forms of government. 

. In our mode of enumeration we have 
~een guided entirely by the terminology 
ID .common use, and have not sought to 
twist the names which men commonly 
apply to different forms of government, 
s~ .~ to make them suit a fancifuld1v1s1on. 
. We proceed now to consider the ques

tion h' h ·•w ic is the best form of govern
ment? And in considering this question 
we ~ake abstraction of all local and 
dccasional circumstances which are inci
th~tal to pai·t!cular states, as well as of 
fi present existence of some particular 
s~1: of governme~t in each particular 
tl •and of the difficulties standing in 

ie ~ay of its removal. 
· Now a government is a means to a 

certain end. The best form of govern
ment is that which is best adapted to the 
attainment of the end. "The question 
with respect to government" being then, 
as Mr. Mill begins his well-known essay 
by observing, " a question about the 
adaptation of means to an end," it is 
necessary that we should first enunciate 
the end. 

The end of government is the produc
tion of the greatest possible amount of 
happiness for the governed. Strictly and 
more largely, it~ ultimate end is the pro
duction of the greatest possible amount of 
human happiness. But inasmuch as each 
government contributes most to increase 
human happiness generally by applying 
itself to the production of the greatest 
possible amount of happiness among that 
particular portion of mankind over which 
it is set, and inasmuch as the attainment 
of the larger and general end is thus 
included in the attainment of the smaller 
and special end, it is sufficient, w bile it 
is more convenient for our purpose, if we 
keep in view the latter of the two ends 
only. With regard to the term happi
ness, by which we express the end of go
vernment, it is unnecessary that we should 
here analyze it. Suffice it to observe, 
that the increase of knowledge and intel
ligence, and the moral improvement of a 
nation, are among the most valuable of 
the objects included in the general end, 
happiness, which it is the duty of a go
venment to strive after. 

Now a government will liave a greater 
or less tendency to increase the happiness 
of those who are governed,

1. According as it is controlled, whe
ther in the way of participation, or of 
election and consequent responsibility to 
the elector, by a greater or smaller num
ber of such as, having an interest favour
able to good government, are fit respec
tively to participate or to elect. 

2. According as it tends, by its mode 
of construction, to prevent or to create 
diversity of interests. 

3. According as it interferes less or 
more with those pursuits which are ne
cessary to a very large majority of every 
community for the attainment of a live
lihood. 

The wiion of these three considera
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tions, which seem to be all. that are per
tinent to the subject, leads us to what we 
have called above a pure representative 
government. The first of the three makes 
for the existence of a democratic body, 
or union of such bodies, in the govern
ment; and while the second leads us to 
conclude against uniting with this body, 
or these bodies, a body of an aristocratic 
character, or an hereditary chief, the 
third points out oue chief advantage of a 
democratic representative body, or union 
of such bodies, as compared with a go
vernment in which the great majority of 
the state directly participate. 

It is necessary to enforce at somewhat 
greater length the considerations which 
we have adduced, and by which alone we 
test forms of government. In doing so, 
however, we shall not observe the order 
in which we have named them, but shall 
adopt a line of argument which leads 
most directly and conveniently to the 
••foregone conclusion" of a pure repre
sentative government. 

It is desirable, in the first place, that 
the powers of government should not be 
vested solely in an individual, or in an 
aristocratic body, or (in other words) 
that the form of government should not 
be an absolute monarchy or an aristo
cracy, because there is a great probabi
lity that the despot or the aristocratic 
body will pursue respectively his or their 
own interest, to the detriment of the great 
bulk of the community, and because fur
ther the great bulk of the conununity are 
in such cases deprived of the means of 
improvement which a participation in go
vernment supplies. This improvement, 
we have already observed, is one chief 
wa1 in which government may contribute 
to mcrease the happiness of the commu
nity. With ref~rence '.O the probability 
of a despot or arJStocratic body using his 
or their power, it is important to observe 
that we affirm no more than a probability. 
Some despot;;, or absolute monarchs, there 
hav_e been in every way deserving of 
pra15e. There may have been also aris
tocratic bodies whose use of the powers 
possessed by tliem has been conducive 
to the gen_eral inter_est. But these are 
the except!ons. It is clearly in the na
ture of things probable tliat there will 

in such cases be an abuse of power; and 
the abstract question concerning forms of 
government is, after all, only a questiOll 
of probability,-which form of govern· 
ment is it probable will conduce mostto 
the happiness of a community? 

Secondly, it is desirable that a share, 
whetlier direct or indirect, in the govern. 
ment should be possessed by as large 1 
number as are likely to be fit to exercisi 
the power thus conferred on them. Then 
are two reasons for this extension 01 

power, correspondent to the two reasons 
which have been already stated against 
its restriction to one or a few. First, the 
greater is tlie number of those who ha~ 
a share in tlie government, the greater IS 

the probability of the general interest 
being regarded; for the more widely are 
the powers of government . distr~buted, 
the less division will there be m the 
community, and consequently the less 
will particular interests appear; and fur. 
ther, there is a greater probability, iu an 
extensive distribution of political P_Ower, 
that all the disturbing effects of part1culu 
interests will neutralize one another, and 
merge in the pursuit of the general in
terest. Secondly, the more political po~er 
is extended the more widely will the 1~ 
provement to be derived from its exercise 
be diffused. 

But, in the third place, it is improbab!e 
tliat any very large number will be fit Ill 
any community to be members of a de~1· 
berative body, and have a direct _sha~ Ill 
legislation. Furtlier, besides their bewg 
unlikely to possess the requisite amount 
of intelligence, it is unlikely that any 
very large number of men could spare 
time from such pursuits as are necessary 
to the attainment of a livelihood for the 
work of deliberation. Again, an assembly 
consisting of a majority of the comma· 
nity, or of a number approaching to ~e 
whole of tlie community, would, fr~m 111 
size, be unfit for the purpose of deh~ra· 
tion. For these three reasons it is desd!j 
hie that the power which is exten 
through a large number should be one 
merely of election; and that the demd 
cratic body should be one not large, 8!1 
in which the great bulk of tlie community 
have a direct share, but small, elected(~y 
the great bulk of the community, and lll 
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the common phrase) representing them. were absurd even to think of a general 
Alarge number will be found fit to elect, distribution of political power, such as 
though not to deliberate; to judge of the is employed iu a pure representative go
amount of intelligence and honesty pos- vernment, in the early periods of igno
sessed by candidates for representation, ranee and mental inactivity. Aud it 
though not to decide upon the many and were outrageons to attempt to establish 
important subjects which the representa- in each state, in defiance of the many 
tive is required to consider. The act of habits and interests which must have 
election, however frequent, will not inter- grown up around the forms of govern
fere with the toils necessary for subsist- ment already established, a new one, 
ence; and the amount of attention to which is abstractly the best, or (in other 
political subjects occasioned by the duty words) is the best if we leave these habits 
of election will be sufficient to ensure the and interests out of consideration. 
general intellectual development which Yet must not this science of govern
we have spoken of as one of the tests of a ment be pronounced idle and unprofit
good government. able. It may be out of the question, as 

Thus far we have merely been arguing generally it will be, to establish imme
for an extensive distribution of power, diately, or perhaps even ultimately, that 
with which an hereditary chief or an government which the abstract science 
aristocratic body might very possibly co- tells us is the best. But though the goal 
exist in the government. It remains to of perfection be unattainable, it is useful 
oomplete the argument by pointing out to have it constantly in view. And while 
the objections to a mixed government, or it will be the duty of each existing go
to a government which, by its very mode vernment, learning the feelings of its 
?f construction, creates a diversity of subjects and profiting by the opportuni
~terests. First, in so far as particular ties of the time, to seek to approach 
mteres1:5 are embodied and made sepa- nearer and nearer to that form of govern
rately mfiuential in a state, the attain- ment which is abstractly the best, all 
!ll~t of what is for the general interest such changes as are made with distinct 
is 1m~ded; secondly, from the separate reference to this abstract form of perfec
embod1ment of these particular interests tion will, as being made on the soundest 
oollision ensues (for the much-talked-of principles, be the best. 
balanceofp?~ersisonlyanimagination), GRACE, DAYS OF. [EXCHANGE, 
and by collision is engendered ill-will. BILL OF.] 
On the bad moral effects of the ill-will GRAND JURY. [JURY.] 
t~us engendered it is unnecessary to GRAND SEHJEANTY, one of the 
dilate. antient English tenures. Tenure by 

Such is a rapid sketch of the abstract grand serjeanty is when a man holds his 
~gnment in fuvour of a pure representa- land or tenements of our sovereign lord 
t~ve goverm~ent; and such may be con- the king by such services as he ought to 
sidered a brief general view of that sci- do in his proper person to the king, as to 
~nee of g?".ernment which employs itself carry the banner of the king, or his lance, 
~determ1mngwhich form of government or to lead his army, or to be his marshal, 
18 best adapted to increase the happiness or to carry his sword before him at his 
of~e governed, or (briefly) is the best. coronation, or to be his carver,or his butler, 

1 cannot need to be remarked that or to be one of his chamberlains of the 
tlhen, a?stracting ourselves from all par- receipt of his exchequer, or to do other 
cularcircumstancesoftime and country like services, &c. (Littleton,§ 153.) The 

we conclude. that a pure representativ~ word serjeanty, serjeantia, is the same as 
government is the best form of govern- service, servitium. Tenure by grand ser· 
:ent, we do not contend either that such jeanty still exists so far as relates to 
b~1 ~f.government should now be esta· merely honorary services, but the bur
orlStb 1!1 any particular states or state, thensome incidents were taken away by 
sta ~t It ought to· have existed in all the 12 Car. II. c. 24. 

tes mall periods of their histories. It 1 GUARDIAN, one who bas the care of 
VOL. II. - G 
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a person and his property, who, by reason 
of his imbecility or want of understand-
mg, is in law considered incapable of 
acting for his own interest. Guardians 
in the English law are appointed only to 
infants, though under the Roman law they 
were also assigned to idiots, lunatics, 
\VOmen, and sometimes prodigals. The 
law of England indeed provides gnar
1ians for idiots and lunatics, but the mies 
•elating to them will be more conve
.1iently considered under the head of 
LUNATIC, and in the Roman law the 
terms Tator and Curator correspond in 
i;ome degree to the English Guardian. 
[CURATOR.] 

The usual division of guardians, ac
cording to the English law, and there
fore the most convenient order in which 
to explain their office, is:-1. Guardians 
by the common law. 2. Guardians by 
custom. 3. Gaardians by statute. 
. I. Guardians by the common law were 
of four kinds; guardians in chivalry, in 
socage, by nature, and for nurture. 

Guardianship in chivalry is now abo
lished by the statute 12 Car. II. c. 24, 
which abolished the onerous portions of 
the feudal system. This guardianship 
arose wholly out of the principles of 
tenure, and it could only take place where 
the estate vested in the infant by descent. 
All tenants by knights' service, being 
males under 21, or females nuder 14 at 
the ancestor's death, were liable to it· ~nd 
it continued over males till 21, and 'over 
females till 16 or marriage. It extended 
over the estate as well as the !Jerson of 
the infant, and entitled the lord to make 
sale of the marriage of the infant under 
the restriction of not making it a mar
riage of disparagement, and to levy for
feitures ifthe infant refused the marriage 
or married, after tender of an allian~ 
by the lord, against his consent. The 
lord was bound to maintain the infant. 
~ut subject to this obligation he was en~ 
titled to the profits of the estate for his 
own.benefit. This guardianship being 
c?ns1dered more an interest in the guar
d1an than. a trust _for the ward, was sale
~::1.~ ~~~:l not d~sposed of, passed at the 
. to his personal representa

tlves. .
2. Guardian •n Soca:ne Th' 

like the former, is a conse'luence of te
nure, and takes place only where lands 
of socage-tennre descend upon an ~~t 
under the age of 14. Upon attaimng 
that age, the guardianship in socage ends, 
and the infant may appoint his own guar· 
dian. The title to his guardianship is in 
such of the infant's next of blood as can· 
not have the estate by descent in respect 
of which the guardianship arises, les4 it 
is said, the lamb should be delivered to 
the wolf to be devoured. The law of 
Scotland and the old laws of France pre
scribe a middle course : the estate is in· 
trusted to the next in succession, because 
he is most interested in preserving it from 
waste, but he is excluded from the cus
tody of the person of the ward. This is 
the principle upon which the Court of 
Chancery proceeds in its managemen~fil 
lunatics and their estates. The guardian 
in socaa-e is entitled not only to the cus
tody ol' the person and ~age ~states &f 
the infant, but also to his hered1taments 
not lying in tennre, and even his copy· 
hold estates where no custom to the con· 
trary exists' in the manor of which they 
are held, and also his persona! property. 
The guardianship in socage 1s regardl'll 
as a trust wholly for the infa~t's benefi~ 
and is not saleable, or transm1ss1ble, ?ul 
in the event of the death of the guardian 
the wardship devolves on the person nexl 
in·degree of kindred to the infant'. wh.o 
cannot be his heir, and the guardian is 
accountable to the infant for the profits 
of his estate. 

Guardianship in socage is however 
·superseded both as to the person and.estate 
of the infant, if the father appomtsilla 
guardian according to the statute, as w 
shortly be mentioned. . . 

3. Guardian by Nature.-Th1_s spec!es 
of guardianship has no connection with 
the rules of tenure. It extends only t~ 
the. custody of the infant's person, an f 
lasts till he attains 21. Any anc~storthoe 
the infant may be such a guardian, . 
first right being in the father, the nextlJI 
the mother, and if they be .dead. the an~ 
cestor to w horn the infant is heir hastil 
right to the custody of his person. po
14, it seems the guardian in soc.age 15 end 
titled to the custody of the person, an 

f, b,_ t re• " ·- is a...o, . a ter that age the. guardian :r na u ·, 
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. 4. GuardiaWJ for Nurture-are the 
father and mother of the infant; in de
fault of father or mother, the Ordinary, 
it is said, may appoint some person to 
take care of the infant's personal estate, 
and to provide for his maintenance and 
education, though this has been doubted. 
This species of guardianship extends only 
to the age of 14, in males and females. 
Both these last descriptions of guardian
ship are also snperseded by the appoint
ment of a guardian by statute. 

Where an infant is without a guardian, 
the Court of Chancery has power to ap
point one ; and this jurisdiction seems to 
have vested in the king, in his Court of 
Chancery, upon the abolition of the Court 
of Wards. Where a proper ease exists 
for the jurisdiction of this court, it will 
interfere not only with the property of 
~e infant, but also with the custody of 
his pe:son..and will, in case of any mis
behaviour, remove a guardian, however 
he may have been appointed or consti
tuted, ~nd wi!l a~point a proper guardian 
lo the mfant m his room. There was an 
instance of this jurisdiction in ·the case 
of the Duke of Beaufort v. Wellesley
where, though the father was alive Lord 
El?on deprived him of the custody' of his 
children, as not being a fit person to have 
the charge of them. And though the in
fant may have elected and appointed a 
~~diau, this will not exclude the juris
diction of the Court of Chancery but 
upon !he .case being brought befor~ the 
court it will order an inquiry as to the 
fitness of the guardian appointed. All
iliurts als? have power to appoint a guar
~ ad litei_n, !ha~ is, to defend a prose

~ution or smt mst1tuted by or aoainst an 
infant. (Co. Litt., 88, b, Hargr~ uote.) 

II. Gua~dia11s by Custom.-By the custor of the city ofLOndon the guardianship 
) orphans under age and unmarried be
ong_s to the city; and in many manors 
partic~lar <;ustom~ exist relating to the 
guardianship of mfants · but in the ab
sence f ' · be~ any sue~, the like rules prevail 
as ore mentioned of guardians in
SOcage. 

lII. Guardians blj Statute.-At com
mon law no pe · Id .di b rson cou appomt a guar

an, ecause the law appointed one in 
every case. The statute 4 & 5 Phil. 

and Mary, c. 8, seems to have given some 
powers to the fathers of infants to appoi1it 
guardians; but guardians by statute are 
now appointed by virtue of 12 Ch. II. 
c. 24. Under this statute fathers, whether 
under age or of full age, may, by deed 
or will attested by two witnesses, appoint 
any person or persons (except Popish 
recusants) guardians of their nnmarried 
children until they attain twenty-one, or 
for any less period. But by l Viet. c. 26, 
§§ 7, 8, no will made by a person under 
twenty-one years of age is valid. 

A guardian appointed under this statute 
supersedes all other guardians, except 
those by the custom of London, or any 
city or corporate town in favour of which 
an exception is made, and is entitled to 
the custody of the infant's person, and 
his estate, real and personal. If two or 
more persons are appointed guardians 
under the provisions of this statute, the 
guardianship remains to the survivor. 
The words of the statute empower only a 
father to appoint a guardian, aud conse
quently, though the omission was proba
bly unintentional, it has been decided 
that neither a mother, nor grandfather, 
nor any other relation, can make such an 
appointment. Neither can a father ap
point a guardian to his natural child : 
but in all these cases the Court of Chan
cery will appoint the persons named to 
be guardians if they appear to be fit per
sons to exercise the trust reposed in 
them. 

Guardians are rarely now appointed 
by infants themselves; the Court of Chan
cery provides safer and more effectual 
means for the management of their pro
perty; and since in many cases the court 
will interfere by petition without the in
stitution of a suit, a cheap and speedy 
mode of procuring its interference is 
afforded. The guardian is considered as 
a trustee for his ward, and is accountable 
for the due management of the infant's 
property, and is answerable not only for 
fraud, but for negligence or omission. 

Guardian ef tlte Spiritualities is the 
person to whom the spiritual juris<).iction 
of any diocese. is committed during the 
vacancy of the see. 

Guardian ef tlte Temporalities is he to 
whom the temporal jurisdiction and the 

G2 
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profits of the see are committed during 
the like period. 

The words guardian and warden are 
of the same signification: indeed they 
were formerly used indifferently. Thus 
the warden of the Cinque Ports was styled 
gnardian, or in the old French, gardeyn, 
and churchwardens, gardeyns del eglise. 

GUILDS. [MUNICIPAL CoRPORA-
TIONS.] 

II. 

HA'BEAS CORPUS is a writ at the 
common law, used for various purposes. 
It derives its name, like other writs, from 
the formal words contained in it. When 
the writ of Habeas Corpus is spoken of 
without further explanation, it always 
means the important writ which will pre
sently be described; but it is also used 
for certain purposes in the conrts of com
mon law at Westminster, as for remov
ing prisoners from one court into another, 
and for compelling the attendance of pri
soners as witnesses, &c. But the great 
writ of Habeas Corpus is that which in 
cases of alleged illegal confinement is 
directed to the person who detains another; 
and the purport of the writ is a command 
to such person to produce the body of the 
prisoner, and to state the day and the 
cause of his caption and detention, and, 
further, to do, submit to, and receive (ad 
faciendum, subjiciendumet recipiendum) 
whatsoever the judge or court that awards 
the writ shall direct. 

All persons, whether natives or aliens, 
are entitled to this writ. The decision 
of the judges of the King's Bench in the 
early part of the reigu of Charles I., that 
they could not, upon a Habeas Corpus, 
bail or deliver a prisoner, though com
mitted without any cause assigned, in 
cases where he was committed by the 
special command of the king, or by the 
Lords of the Privr Council, caused the 
parliamentary inqmry "'hich was followed 
by the Petition of Right, 1626, which re
cites this judgment, and declares that no 
freeman shall be imprisoned or detained 
without cause shown, to which he may 
make answer according to law, The court 
however, and the judges still endeavoured 

to7uphold the usurpation of the crown; 
and consequently the statute 16 Car. I. 
c. 1 O was made, which enacted that any 
persdn committed by the king· himselfor 
his Privy Council, or any members 
thereof, should have the writ of Habeas 
Corpus granted to him upon dema~d or 
motion made to the Court of Kmg's 
Bench or Common Pleas, which should 
thereupon, within three court days after 
the return of the writ, examine and deter· 
mine the legality of the commitment, and 
do justice in delivering, bailing, or re
manding the prisoner. Still, however, 
new devices were made use of to prevent 
the due execution of this enactment, and 
eventually the statute 31 Chas. II. c. 2, 
was passed, which is called the Habeas 
Corpus Act, and is frequently spoken ol 
as another Magna Charta. This statute 
declares the cases and mode in which this 
writ may be obtained; and lest t!ll5 
statute should be evaded by demandiu~ 
unreasonable bail or sureties for the pn· 
soner's appearance, it is declared by ~e 
1 W. & M. stat. ii. c. 2, that excesSJve 
bail shall not be required. (Bla.c~stone, 
Com., vols. i. and iii.) The provJS1ons of 
the 31 Chas. II. c. 2, are extended to 
Ireland by the Irish act, 21 & 22 Geo.III. 
c. 11. 

It has been customary in times of 
alleged danger to suspend the Habeas 
Corpus Act. A suspension of the Hab~as 
Corpus Act is effected by an act of parba· 
ment which empowers the crown, fora 
limited period, to imprison suspected per· 
sons without stating any reason for the 
imprisonment. " The effect of a suspe~· 
sion of the Habeas Corpus Act is not m 
itself to enable anv one •to imprison sus
pected persons without giving any reason 
for so doing.' But it prevents persons who 
are committed upon certain charges from 
being bailed, tried, or discharged forte 
the time of the suspension, exce~t un er 
the provisions of the suspending ac~ 
leaving, however, to the magistr~t~ ~r per· 
son committing all the respons1b1hty a~· 
tending an illegal imprisonment. It IS 

very common, therefore, to pass acts. ol 
indemnity subsequently for the protec11on 
of those who either could not defe~d 
themselves without making impr~per dis
closures of the information on w h1ch they 
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acted, or who have done acts not strictly 
defensible at law, though justified by the 
necessity of the moment. See 57 Geo. 
Ill. c. 3 and c. 55, for instances of sus
pending acts; and 58 Geo. II. c. 6, for 
one of an indemnifying act." (Cole
ridge's Note on Blackstone, i. 136.) 

The statute 31 Chas. II.c. 2,has been re
enacted or adopted, if not in terms yet in 
substance, in most of the American States; 
and the New York revised statutes (vol. 
ii. p. 561) provide for relief under the 
writ de homine replegiando, in favour of 
fugitives from service in any other state ; 
but this provision has been held to be 
contrary to the constitution and laws of 
the United States, and void in respect to 
slaves being fugitives from states where 
slavery is lawful. (Kent's Com.) 

The 56 Geo. III. c. 100, which was 
~assed "for more effectually securing the 
liberty of the subject," after reciting that 
~e ~xisting acts only apply to cases of 
1mpr!sonment on criminal charges, enacts 
that 1f any person is imprisoned, except 
for crime or debt, any baron of the ex
chequer, as well as any judge of either 
bench in England or I rdand, shall, on 
~omplaint on behalf of the party confined, 
lfreasonable cause appear to them award 
In vacation time a writ of Habeas Corpus 
return~ble immediately before the judg~ 
awardmg the same, or any other judge of 
the same court. . 

The statute 31 Chas. II. c. 2, intro
~uced no new principle into the English 
aw. The great charter ( l\Iagna Charta) 

declares that no freeman shall be taken 
or imprisoned but by the lawful judg
ment of his equals, or by the law of the 
l~nd (c. 29). From the date of the great 
c ~rter, at least, if a man was confined in 
pnson on a criminal charge, he could 
~ply ~o the Court of King's Bench for 
due writ o'. Ha?eas Corpus ad subjicien

m. This wnt was directed to the per
:n ~ho det.<tined !he prisoner in custody, 

d it reqmred him to produce the pri
60~er in court and the warrant of com
~~tment, .that the court might judge if 
to bc?mm1tme~t was legal, and admit him 
h' rul, send ~nm back to prison, or order 
.un to be discharged, according to the 
~~~umstances of the case. This writ 

d not be refused. The object of the 

statute of Charles was to prevent the 
abuses which had grown up to the detri
ment of this important privilege. 

Habeas Corpus is not a form known in 
the Law of Scotland. The form by which 
a person imprisoned gets his trial brought 
on, or his release if he is not brought to 
trial, is there called ' Running Letters.' 

HACKNEY COACH. [METROPOLI• 
TAN STAGE CARRIAGE.] 

HERETICO· COMBURENDO, 
WRIT DE. [HERESY.) 

HAMLET. [PARISH.] 
HANAPER, in low Latin hanaperium. 

a hamper. The Hanaper Office is one of 
the offices of the Court of Chancery in 
which writs and their returns relating t.o 
the subject are kept. Writs concerning 
matters in which the crown is interested 
are kept in the Petty Bag office. The 
clerkship of the hanaper is a sinecure, 
and is at present held by a clergyman, 
who receives 4681. annually. It is said 
that antiently the two descriptions of 
writs above mentioned were separately 
kept in a hamper (hauaperium), and in a 
small sack or bag (parva baga). ~ 

HAND-FASTING. [BETROTHMENT.] 
HAND - WRITING, PROOF OF. 

(EVIDENCE. 
HARDWARE AND CUTLERY. 

The principal seats of this important 
branch of manufactures are at Sheffield 
aud Birmingham. In 1841 the number 
of persons employed in making various 
articles of cutlery in Sheffield and the 
surrounding villages was 8564, and i29 
were employed in making hafts and 
scales in connexion with cutlery. The 
number of file-makers was 2854; l!\95 
persons were employed in making various 
other kinds of tools; i71 in the manu
facture of shovels, fire-irons, and other 
descriptions of hardware goods. In Bir
mingham and the neighbourhood, 5188 
persons were employed in 1841 in the 
manufacture of hardware, 1093 of whom 
were employed in the manufacture ?f 
tools. There are only a few cutlers ID 

Birmingham, and in fact most of ~e 
cutlery which is made in thi.s cou~try is 
manufactured at Sheffield, mcludmg a 
gri>at part of the " London made". knives 
and razors which are stamped with the 
names of metropolitan cutlers. •The 
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number of cutlers in the metropolis in 
1841 was 657. The population of Shef
field increased from 45, 7 55 in 1SO1 to 
109,597 in 1841, and that of Birming
ham and the suburbs increased in the 
same period from 73,670 to 190,542. 
Hence there can be no doubt that the 
staple manufacture of each of these 
places has been greatly extended during 
the present century. Within the last thirty 
years great improvements have been ef
fected in the modes of production, and in 
the case of some articles the reduction in 
price amounts to nearly 100 per cent. 

In the eight years from 1820 to 1827 
inclusive, the annual average weight and 
declared value of hardware and cutlery 
exported was 10,238 cwts., valued at 
1,274,187l. 

In the seven years from 1828 to 1834 the 
aunual average was 14,751 cwts., valued 

. at l,455,94Il. 
The exports in each year from 1836 to 

the present time were as under:-
Cwts. £. 

1836 421,442 2,271,313 
1837 267,4.33 l,460,807 
1838 305,8!}8 1,498,327 
1839 423,537 l,828,521 
1840 299,900 1,.349,137 
1841 353,348 1,623,961 
1842 304,240 l,398,487 
1843 343,664 1,745,519 
1844 • 2,167,673 
1845Jan.5toJune5 •• 877,355 
In 1836, a year of great mercantile spe
culation, the exports of hardware and 
cutlerr to the United States of North 
America amounted i'1 value to l,3 l 8,412l., 
or nearly the value of the whole of the 
hard ware and cutlery exported to all 
parts of the world in 18-!2, in which year 
the exports to the United States amounted 
only to 298,88ll. The cessation of the 
demand from this quarter and the de
pressed state of the home market in 1841 
lllld 1842 had a most disastrous effect upon 
the prospects of Sheffield, and about two 
!hous~nd houses in the town became un
mh:ib1ted. The principal countries to 
~h1ch hardware and cutlery was exported 
m 1843 were as follows:

United States of North America 44t341 
Germany • • 159,889 

East India Company's Terri- 1.. 
tories and Ceylon • 142,607 

British North America • 102,260 
France 92,553 
Brazil • • • • 80,070 
British West Indies 80,040 
Italy • 61,992 
Chili '· • 53,413 
Foreign West Indies 48,609 
Holland 47,045 
Russia • 44,203 
British Australasia 43,270 
Rio de la Plata • 41,005 
Peru • • • 33,173 
Belgium • • 30,711 
All other countries • 236,331 

Total 1,745,518 

The cutlery manufactured in Belgium 
is superior to that made in France and 
Germany, but is inferior to the English 
cutlery. A few years ago considerable 
quantities of Belgium cutlery were im
ported into this country for re-exporta· 
tion, and it was discovered that in many 
cases the marks of English manufac
turers were stamped on the articles. 
An act was passed under which goods 
thus surreptitiously marked are forfeited. 
Liege and Namur are the princi!Xll 
seats of the cutlery and hard ware manu
facture. 

Cutlery is au important branch of 
manufacture in France, and is carried"on 
principally at Langres, Thiers, Chatelle
rault, and St. Etienne. In 1835thevalne 
of French cutlery exported amounted 
only to 61,0651. . 

The number of persons employed m 
the manufacture of hardware and cutlery 
in the United States of North America, 
according to the census of 1840, was 549~· 
Pittsburg is the principal place where thIS 
manufacture is carried on. · 

HAWKER. [PEDLAR.l 
HEADBOHOUGH. [CoNSTABLE.] 
HEALTH, PUBLIC. [PUBLIC 

HEALTH.] 
HEIR. [DESCENT.] . 
HEIR-LOOMS. [CHATTELS.] 
HERALD, an officer whose duty, 

during the middle ages, was to carry 
challenges or peaceful messages from one 
prince or nobleman · to another, to 
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proclaim peace or war, to lay out the 
lists in jousts or tournaments, to be the 
witness of all combats, whether general 
or particular, and to record in writing 
the names of those who behaved most 
valiantly, to number the dead after battle, 
and specially to supervise all matters 
connected with the bearing of coat
armour, the marshalling of processions, 
and other state ceremonies. His func
tions were something like those of the 
Greek kerux (Kf,pv;), and the Roman 
Fecialis; but the origin of the name is 
much disputed, and the actual date of 
the institution uncertain. The word 
Heraldus occurs in the imperial constitu
tions of Frederick Barbarossa, A.D. 1152, 
about the same time to which the origin 
of heraldry is with most reason assigned. 
The earliest mention of a herald in Eng· 
land is in a pell-roll of the 12th Edward 
III.; but there is little doubt that the 
office existed as early at least as the dawn 
of hereditary coat-armour. The English 
hemlds were first incorporated by Hich
ard III. [HERALDS' CoLLEGE.] There 
are three orders or grades of heralds, 
namely, kings of or at arms, heralds, and 
pursu!vants. They were anciently crea
~ed w1~h much ceremony, and the mode 
is cunously detailed by Gerard Legh 
!pud Upton. "It is necessary," says he, 

that all estates should have couriers as 
the!r me:;sengers for the expedition of 
their busmess, whose office it is to pass 
an~ r~pass on foot, being clad in their 
prmce s colours 'parted upright;' that 
IS to say, half of one colour and half of 
an?ther, with the arms of their sovereigns 
pam~ on the boxes in which they 
carried their despatches, and which were 
fixed to their girdle, on the left side. It 
was not permitted to them to bear the 
~,rms of their lord in any other manner." 

They were knights," he adds, "in their 
o~ces, but not nobles, and were called 
kmghts-caligate of arms because they 
w~re 'startuppes' (a s~rt of boot or 
gaiter) 'to the middle leg.' When they 
ha.d ~nducted themselves properly in 
this sl!uation for seven years they were 
bade chevaliers of arms, a~d rode on 

orseback to deliver their sovereign's 
messages,.clad in one colour, their gar
ments bemg only guarded or trimmed 

with the colour of their sovereign, and 
bearing their boxes aforesaid, with the 
arms painted on them, on the left 
shoulder, 'and not elsewhere.'" From 
these runners and riders the three orders 
of heralds were supplied, and the cheva
lier of arms, having served another seven 
years, was created a pursuivant. The 
herald of the province, to whom he was 
to be pursuivant, wearing his coat of 
arms, took the candidate by his left hand, 
holding in his right a cup of silver, 
filled with wine and water, and leading 
him to his sovereign, in the -presence of 
many witnesses duly summoned for this 
purpose, inquired by what name the pur
suivant was to be created ; aud upon the 
sovereign's answer, proclaimed his style 
accordingly, pouring some of the wine 
and water upon his bare head. He then 
invested him with the tabard, or herald's 
coat, emblazoned with the arms of the 
sovereign, but so that the sleeves hung 
upon his breast and back, and the front 
and hind parts of the tabard over his 
arms, in which curious fashion he was to 
wear it till he became a herald. Strutt 
has given a representation of the pur
suivant so attired from the Harleian 
MS. 2278, without being aware of the 
distinction. The oath of office was then 
administered to him, and lastly the sove
reign presented him with the silver cup 
aforesaid. Having once been made pur
suivant, he might be created a herald, 
"even the next day," which was done by 
the principal herald or king ofarms lead
ing him in like manner before the sove
reign, but bearing a gilt instead of a sil
ver cup, and turning the tabard so that 
the sleeves hung in their proper place 
over the arms. A collar of SS was then 
put about his neck, one S being argent, 
or• silver, the other sable, or black, al
ternately, and when he was named, the 
prince himself poured the wine and 
water on his head, and after the oath was 
administered gave him the cup as before ; 
whereupon the herald cried, "A largess." 
The kings of arms were created and 
solemnly crowned by the princes them
selves, and distinguished from the he· 
raids by richer tabards, the embroidery 
being on velvet instead of satin, gilt col
lars of SS, and coronets composed of a 
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plain circle of gold surmounted by six
teen strawberry leaves, eight of .which 
are higher than the rest. 

Modern heralds of all classes are now 
made and appointed by the earl marshal, 
and their functions and privileges are 
much abridged and disregarded. The 
present number in England is fourteen, 
viz. : four kings of arms-Garter, Claren
cieux, Norroy, and Bath. The second 
and third are provincial kings ; Claren
cieux has power over all parts of Eng
land south of the Trent, and N orroy 
over all parts north of it. Six heralds
Somerset, Chester, Windsor, Richmond, 
Lancaster, and York; and four pursui
vants-Rouge Dragon, Portcullis, Blue 
.Mantle, and Rouge Croix. In Scotland 
there is one king at arms, named Lyon; 
and in Ireland one, named Ulster. To 
these regular officers are sometimes add
ed, by command of the king to the earl 
marshal, a herald or pursuivant extraor
dinary. Such were tbe heralds Arundel, 
Norfolk, and :Mowbray; and on the oc
casion of the funeral of the late King 
William IV., Mr. Albert Woods, son of 
Sir W. Woods, Clarencieux king of 
arms, was created Fitzalan pursuivant
extraordinary. 

HERALDS' COLLEGE, or COL
LEGE OF ARMS, a corporation founded 
by Richard II I. in the fast year of his 
reign by a charter dated the 2nd of 
March, 1483, in which he gives to the 
principal officers of tbe corporation a 
house called Colde Arbor, in the parish 
of All Hallows the Less, London. In 
the first year of the reign of Henry VII. 
this house was seized into the king's 
hands under the Act of Uesumption as 
the personal property of John Writhe 
then garter king at arms. During th~ 
reign of that king and of his succes5or 
Henry VIII. the heralds rnacle several 
unsuccessful attempts by petition to ob
tain a restoration of it, or the grant of 
so~e other building for their general use. 
King Edward VI., in the third year of 
his reign, by a charter dated June 4th 
confirmed to them all their ancient privi~ 
Ieges; and Philip and Mary, by charter 
of the 18th of July, 1554, re-incorporated 
them, and granted to them Derby House 
then occupying the site of the present 

college on St. Benet's Hill, near St. Paul's 
Church-yard. The old building was 
destroyed in the great fire of London, but 
all the books, papers, &c. were fortu· 
nately saved, and removed to the palace 
in Westminster, where the heralds held 
their chapters, &c., until the college was 
rebuilt. The corporation consists of the 
three kings at arms-Garter, Clarencieux, 
and Norroy (Bath not being a mem
ber); six hPralds, and four pursuivants. 
[HERALD.] The arms of the college are 
argent, a cross, gules between four do~es 
rising azure. Crest, ou a ducal corone~ 
Or a dove rising azure. Supporters, two 
lions rampant gardant argent, ducally 
gorged Or. There is a heralds' college 
in Scotland, composed of Lyon king at 
arms, six heralds, and six pursuivan~. 

HERALDRY, the art of arrangrng 
and explaining in proper terms all that 
appertains to the bearing of coats of 
arms, badges, and other hereditary or as
sumed marks of honour; also the ~of 
marshalling processions and. cond~ctrng 
the ceremouies of coronations, mstal· 
ments, creations of peers, funerals, ma!' 
riages, and all other public solemnities. 

The origin of heraldry, in the first and 
most commonly understood sense, has 
been attributed, by the general consent of 
the best writers on the subject, to the ne
cessity for distinguishing by some out· 
ward sign, amidst the confusion of battl;, 
the principal leaders during the exped1· 
tions for the recovery of the Holy Land. 
Ilut nothing is absolutely known concern· 
ing it beyond the fact that the middle of 
the 12th century is the earliest perio~ to 
which the bearing of heraldic devices, 
properly so called, can be traced; ~nd 
the commencement of the 13th, the time 
about which they became hereditary. 

The earliest roll of arms of which we 
have any notice is of the reign of Henry 
Ill.; and the reign of Edward I. presents 
us with the earliest heraldic document 
extant. The famous roll of Caerlaverocb, 
a poem in old Norman French, rehearses 
the names and armorial ensigns of all 
the barons, knights, &c., who attended 
Edward I. at the siege of Caerlaveroch 
castle, A.D. 1300. Heraldry is therein fiyst 
presented to us as a system. The prlll· 
cipal rules and terµis of the art were then 
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in existence, and from about that time the 2. Of Pretension, those borne by princes 
tenns are continually found in the fabliaux: who are not in possession of the dominions 
and romances of France and England. to which such arms belong, but who 

The oldest writer on heraldry whose claim or pretend t~ have a right ~o such 
work has descended to us is Nicholas possession, as for mstance the kmgs of 
Upton, whose treatise •De Militari England from Edward III. to George III. 
Officio' was composed in the reign of quartered the arms of France. 
Henry V., and translated in that of his 3. Arms of Cormnunit,q, being those of 
successor by Juliana Berners, in the work bishoprics, cities, universities, and other 
known as the 'Boke of St. Albans.' As bodies corporate. 
Upton quotes no earlier authoriti<:'s, his 4, Of Assumption, such as are assumed 
definitions and explanations can only be by a man of his proper right _without the 
looked upon as assertions made nearly grant of his prince, or of a kmg at arms. 
three hundred years after the origin of As for instance when a man of any degree 
the practice, and consequently to be whatsoever h~ taken prisoner in lawful 
believed, or not, accor<li11g to the discre war any gentleman, nobleman, or prince,
tion of the reader. In the reign of he may bear the arms of t~at p:1soner,
Richard III. the English heralds were and transmit them to his heirs for 
incorporated and the College of Arms ever. 
founded, and in the following century a 5. Arms of Patronage, such as gover
swarm of writers arose both in France nors of provinces, lords ofmanors, patrons 
and England, each contradicting the of benefices, &c., add ~ their ~a~ily
other, an~ wasting much learning and arms as a token of their supenonty,
research Ill the most absurd and idle rights, and jurisdiction. controversies. 6. Arms of Successfon, borne by those 

On the decline of chivalry the study of who inherit certain estates, manors, &c., 
heraldry became gradual! y neglected, and either by will, entail, or donation. . 
the art, which had formed for centuries 7. Arms of Alliance, such as _the issue 
apor~on of the education of princes, and of heiresses take up to show their mater
occupied the attention of some of the most nal descent. 
learned men in Europe, was abandoned to 8. Arms of Adoption, boi:ne by a ~t1!1n
the. co~ch-painter and the undertaker, ger in blood, with t~e spec1a~ penmss1on
while kings of arms and pursuivants were of the prince, applied for m order to
looked upon as mere appendages of state fulfil the will of the testator who may be
Pageantry, their office ridiculed, and their queath certain monies or e~tates _on conauthority defied. dition of the party's assuming his name

That the pedantry of such writers as and arms. .Mor~n, Ferne, Mackenzie, and others, 9. Arms of Concession, augmen_tations
e;ontributed to these results, there can be granted by the prince of part of his own 
little ~on?~ A taste for the critical study ensigns or regalia to su?h pe:sons as he~f ~n~1qu1ties generally is now however pleases to honour therewith. .
~vhving throughout Europe, and the use 10. Arms Paternal and. llereditarg, •0 eral~ry as a key to history and bio such as are transmitted from the . first ~phy IS daily becoming more acknow possessor to his son, grandson, great

grandson, &c.; thereby forming co~plete
ged. 
The rules of heraldry as now practised and perfect nobility. The son bemg a~Jhe College of Arms are, as we have gentleman of second coat-armour, the 
ore remarked, comparatively modern grandson a gentleman of blood, and theaud n . ' 

obs d~ m some points from those great-grandson a gentleman of ancestry.-Arve ~France and ~rmany. These several sorts of arms are dis
th CCording to the received authorities played on shields or escutcheons, and on ~re are ten classes of arms. banners, the ground of either being ~alledwhi~~m.s of Dominion, being those the field, and the figures borne upou 1t the 
territo prmces bear as annexed to the ordinaries and charges. ries they govern. HEREDITAMENT. [DESCENT.] 
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HERE'DITAS JACENS. [ABEY
ANCE.] 

HERESY. This word is the English 
form of the Greek Haeresis (a'ipE•ni;). 
It signifies literally' a choice,' and hence it 
came to denote an opinion on any subject; 
and it was used to express a sect in 
philosophy. The word occurs in the New 
Testament, sometimes simply.to denote a 
religious body, and sometimes as a term 
of reproach applied to the religious opi
nions of persons which differed from the 
opinion of him who used the term. When 
ecclesiastical councils determined what 
was the orthodox or Catholic faith, then 
Christians who would not acknowledge 
the decisions of such councils were called 
Heretics, and their guilt was expressed 
by the term Heresy: those who reject 
Christianity altogether are infidels and 
unbelievers. 

The fifth title of the first book of the 
Code of Justinian contains penalties 
against Heretics, Manichreans, and Sa
maritans; which, in some cases, extended 
to death. Heretical books were ordered 
to be burnt. Before the Reformation in 
England heresy was the holding of opi
nions contrary to the Catholic faith and 
the determination of Holy Church: at 
least this is the definition of heresy in the 
statute 2 Hen. IV. c. 15. The court in 
which a man could be convicted of heresy, 
according to the common law, was that 
of the arch?is?op in a p:o~incial synod. 
After conv1ct1on the cr1mrnal was deli
vered up to the king to do what he 
pleased with him. If the criminal had 
a~jur~d his h~resy and then relapsed, the 
king ID council, upon a second conviction 
might issue the writ De Haeretico combu: 
rendo, upon which the criminal was 
"burnt alive. One Sawtre, it is said was 
the first man burnt alive for here~y in 
England, and the writ De Haeretico com
burendo was formed in his case. But the 
statute 2 Hen. IV. c. 15, empowered the 
di~san alone, without a synod, to com
~1t 9; man for heretical opinions, and to 
u:!lprison ?im as long as he chose, or fine 
hu?- ; ~r If he refused to abjure, or after 
abJurat10n relapsed, the sheriff, mayor,
?r oth~r offict;r, who should be present, 
If.reqmred, with the ordinary or his com
m1SSary, when the sentence was .pro

nounced, was to take the convict and burn 
him openly, without waiting for the kints 
writ. 

It is unnecessary to mention the sta· 
tutes of Henry VIII. relating to heresy. 
The Heformation was not fully established 
till the reign of Elizabeth, and the statute 
1 Elizabeth, c. 1, declares that the persons 
to whom the queen or her successors shall 
give authority to judge of heresies shall 
not declare any matters to be heresies ex· 
cept " such as heretofore hath been ad· 
judged heresy by the authority of the 
canonical Scriptures, or by the first four 
general councils, or any of them, or by 
any other general council wherein the 
same was declared heresy by the expr~ 
and plain words of the canonical Scrip
tures, or such as shall hereafter be ad· 
judged heresy by parliament with consent 
of the clergy in convocation." But there 
is no statute that determines what heresy 
is. After this statute of Elizabeth the 
proceedings in cases of heresy remained as 
they were at common law; for this statute 
repealed all former statutes about heresy, 
which was accordingly punished, after 
the Reformation was fully established,, by 
ecclesiastical censures, and by burmng 
alive a criminal who had been convicred, 
in the manner above described, in a pr~ 
vincial synod. The writ for burning the 
heretic could not be demanded as a mat· 
ter of right, but was left to the discretion 
of the crown ; and both Elizabeth and 
James the First, in their discretion,thou.g~t 
proper to grant the writ. Elizabeth, 11 is 
said, burnt alive two Anabaptists, and 
James burnt alive two Arians. 

The statute of 29 Charles II. c. 9, abo
lished the writ De Haeretico comburendo. 
Heresy is now left entirely to the ecel~ 
siastic.al courts ; and the punishmen~ 
death in consequence of any ecclesiast1~l 
censure was by that act abolished ID 
England. As Elizabeth and James prac
tically showed their approbation of bui;i· 
ing heretics alive, so Lord Coke (3 Inst.I. 
c. 5) approves of the punishment. 

At present the ecclesiastical courts pu· 
nish for heresy, when they do pums.h, 
pro salute animae, as it is termed,-tba~~ 
solely out of regard to the soul of e 
offender. But it is difficult to say at 
present what can be called heresy ; and 
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perhaps it is difficult to say what I HERIOT is a feudal service consisting 

1s exactly the punishment for it. It is 
remarked in the Report of the Criminal 
Law Commissioners on Penalties and 
Disabilities in regard to Religious Opi
nions, 1845 (p. 22), that" the jurisdiction, 
as it may affect the laity, and clergy not 
of the established church, or indeed as 
administered pro salute animae, appears to 
militate with the principles contained in 
modern acts of toleration, that are incon
sistent with the infliction of punishments 
for mere opinions with respect to particu-
Jar articles of faith or mode of worship." 
Indeed there seems no risk in asserting 
that much of the jurisdiction of the eccle
siastical courts in respect to heresy, whe
ther it shows itself in speaking, writing, 
or preaching, has been destroyed by the 
various Toleration Acts. The Criminal 
Law Commissioners see no reason for re
taining the jurisdiction of the ecclesi
astical courts in matters of heresy, 
"except, so far as it may be directE>d, to 
prevent ministers of the Established 
Church. from preaching in opposition to 
the Articles and doctrine of the establish
ment of which they receive their emolu
ments." So far as this, there is certainly 
no objection. There ought to be some 
speedy mode of depriving a man of these 
emoluments which he accepts upon certain 
terms. He who will receive alms [FRANK
ALM~IGNE), and yet preach against the 
doctnnes which he is paid for teaching, 
deserves the reprobation of all mankind; 
a~d those who dislike ecclesiastical au tho
rity most could not be better pleased than 
~see such an offender handed over to his 
rethren to be dealt with in any way that 

the law of the church provides, to which 
the offender has solemnly submitted him
self. 

In the year 1845 proceedings were 
commenced _in the Arches' Court of Can
ter~~ry agamst the Rev. Mr. Oakley for 
~~ting, publishing, and maintaining doc

1~~ co~trary to the articles of religion. 
in e ?istory of Heresy in England is 
1;1tr'uctive. The change from burning 

a \Ye. to the free expression of opinion on 
re ~gious matters is one of the steps in the 
SOciaI progress of England. For some 
otheB matters connected with the subject, 
see LASPIIEMY. 

in a chattel which is given to the lord on 
the death of a tenant, and in some places 
upon alienation by a tenant. It is stated 
to have originated in a voluntary gift 
made by the dying tenant to his lord and 
chieftain of his horse and armour. This 
payment was first usual, then compulsory; 
and at an early period we find the antient 
military gift sinking into the render of the 
best animal (at the election of the lord) 
possessed by the tenant, and sometimes 
a dead chattel, or a money commutation. 

Heriots are either heriots-custom or 
heriots-service. Where a heriot is due 
from the dying tenant by reason of his 
filling the character or relation of tenant 
within a particular seigniory, honour, 
manor, or other district, in which it has 
been usual from time immemorial to make 
such renders upon death or alienation, it 
is called heriot-custom : heriot-seroice is a 
heriot due in respect of the estate of the 
tenant in the particular land held by him. 

For heriot-custom the lord cannot dis
train, but he may seize the animal which 
he claims as heriot: for heriot-service the 
lord may either seize or distrain. 

Heriot-custom formerly prevailed very 
extensively in freehold lands, but is now 
more commonly found in lands of CUS'
tomary tenure, whether copyholds,-the 
conventionary estates in Cornwall, held 
under the duke of Cornwall,-the cns
tomary estates called customary freeholds 
in the northern border counties,-or lands 
in antient demesne. 

Heriots were known in England before 
the complete development of the feudal 
system which followed upon the Norman 
conquest. The Normans introduced re
liefs without abolishing the analogous 
heriot. The heregeate (heriot) is men
tioned and fixed by the laws of Canute, 
67, &c. The Dano-Saxon" heregeat" is 
derived by Spelman, and after him by 
Wilkins, from herge (more properly here), 
army. A more probable derivation would 
be from the word "herr," lord. In Scot
land, where the render upon the death of 
the tenant is a pecuniary payment, it is 
called "lord's money," "hergeld," or 
herrezeld." 

HIGH ,COMMISSION COURT. 
[EsTABL1snED CnuRcn, p. 849.) 
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HIGH CONST ABLE. [CONSTABLE.] 

HIGH TREASON. [TREASON.] 

HIGHWAY. [WAYS.] 

HOLY ALLIANCE. The name com


monly given to the convention concluded 
at Paris on the 26th September, 1815, be
tween Alexander, Emperor of Russia, 
Francis, Emperor of Austria, and Frede
rick William, King of Prussia. The 
draught of the convention was shown to 
Lord Castlereagh by the Emperor of 
Russia before it had been seen by either 
the Emperor of Austria or the King of 
Prussia. (Debates in l'arliame11l.) It was 
signed by the three princes with their 
own hands, without being countersigned 
by any minister. The document, which 
was first published by Alexander on 
Christmas-day following, commenced by 
an announcement of the intention of the 
subscribing parties to act for the future 
upon the precepts of the gospel; which 
they define to be those of justice, Chris
tian charity, and peace. Then follow 
three articles, which, after stating the 
Scriptural command to all men to con
sider one another as brethren, deduce 
from it the inference, that the three con
tracting princes will remain united to 
each other by the bonds of a true and in
dissoluble fraternity, and that they will 
conduct themselves to their subjects and 
armies as the fathers of families. The 
third article is an invitation to other 
powers to join the confederacy. When 
this treaty was communicated to the Eng
lish court, a reply was returned to the 
effect, that the forms of the British con
stitution did not permit the king formally 
to accede to it, but that no other power 
could be more inclined to act upon the 
principles which it seemed to involve. At 
this time many liberal politicians through
out Europe, especially in Germany, looked 
to the Holy Alliance with most san
guine expectations of its happy results. 
Most of the European prinC<!s finally 
became members of the Holy Alliance 
At the congress of Aix-la-Chapelle held 
in 1818, a declaration was prepared and 
subsequently published which stated that 
peace was the object of the alliance. Th is 
congress was the first of a series of con
gresses which were held for the purpose 
of regulating the policy of the Continent, 

and of keeping down especially the Ger· 
man, Italian, and Spanish liberals. [CoN·. 
GRESs.l In 1821 Englaml withdrew 
from the political system. which the H_oly 
Alliance was endeavourmg to establish. 
The allied powers had issued a circular 
on the 8th December, 1820, from Trop
pau, where they were then assembled in 
congress, to consider the means of putting 
down the revolution which had just taken 
place in Naples. This note, which was 
addressed to the ministers and charges 
d'affaires at the German and northern 
courts, drew from Lord Castlereagh, ~e 
then Bn"'lish minister for foreign affairs, 
a despat:h addressed to his Majesty's 
missions at foreign courts, and dated the 
19th January, 1821, in which it was inti· 
mated that this government could n?l 
acquiesce in the principles a?nounced ill 
the circular of the alhed princes, or ill 

their proposed application. England.al~ 
protestetl against the invasion of Spam ill 
1823. After the death of the Emperor 
Alexander it may he difficult to say 
whether or not the convention so called 
had any substantial existence. 

HOl\IAGE. [FEUDAL SYSTEM, P· 23; 
FEALTY.] 

HOMICIDE. (l\foRDER.] . 
HOSPITALLERS. Hospitalle~, .10 

its literal acceptation, means one res1dmg 
in an hospital, in order to receive the P?01 

or stranger; from the Latin lwspitala1111s, 
a word found only in the langnage of the 
lower age. The Knights Hospita/lers 
were an order of religious formerly se~ 
tied in England, who took their name an 
origin from an hospital built at Jerusa· 
lem for the use of pilgrims going to the 
Holy Laud, dedicated to St. John. The 
first business of these knights wai: to 
provide for such pilgrims at thathosp1~ 
and to protect them from injuries an~~
suits upon the road. They were msll· 
tuted about A.D. 1092, and were very 
much favoured by Godfrey of Bouilloo 
and his successor Baldwin king of Je.n;· 
salem. They followed chiefly St. Austi? 5 

rule, and wore a black habit with a white 
cross upon it. They soon came into En~
land, and had a house built for them d 
London A.D. 1100 ; and from a poor an 
mean beginning obtained so great wealth, 
honours, and exemptions, that their Supe
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rior here in E11gland was the first lay
baron, and had a seat among the lords in 
parliament; and some of their privileges 
were extended even to their tenants. The 
order was suppressed in E11gland. 
, There were also sisters of this order, of 
which one house only existed in England, 
at Buckland in Somersetshire. 

Upon many of their manors and estates 
in the country the Knights Hospitallers 
placed small societies of their brethren, 
under the government of a commander. 
These were allowed proper maintenance 
out of the revenues under their care, and 
accounted for the remainder to the grand 
prior at London. Such societies were in 
consequence called Commanderies. What 
were commanderies with the Hospitallers 
were called Preceptories by the Templars, 
though the latter term was in use with 
both orders. 

The Knights Hospitallers had several 
other designations. They were at first 
called Knights of St. John of Jerusalem; 
afterwards, from their fresh place of set
tlement, Knights of Ifoodes; and after the 
loss of that island, A.D. 1522, Knights of 
:Malta, from the island which had been 
bestowed upon them by the emperor 
Charles V. (Tauner, Notit. 11fonast., edit. 
Nasmith, praif. p. xv.; Newcourt, Repert. 
Eccles., vol. i. p. 530; ii. p. 19 9 ; Dug
dale, .!rlonasticon Anglicanum, new edit., 
vol. vi. p. 786.) 

HOSPITALS. [SCHOOLS OF MEDI
CINE.] 

HOTCHPOT. [STATUTE OF DISTRI
BUTIONS.] 

HOUSEBREAKING AND BUR
GLARY. The derivation of the word 
bW:gla~ !8 quite uncertain. By some 
wnters it lS supposed to have been intro
duced by the Saxons, and to be com
~nnded of burg, a castle or house, and 

rro1~ or latro, a thief. But Spelman 
~nce1ves that the term was introduced 
Nto the criminal law of England from 

ormandy, and says that he finds no 
traces of it among the Saxons. (Spelman, 
¥tssa~y," Burglaria," "Hamesecken.)" 
. de ~ence of burglary at common law 
~e e ed .to be "a breaking and entering 
. dwelling-house of another in the

night, 'th.'th' wi Intent to commit some felony 
~~ 1~ bethe same, whether such felonious 

n executed or not."_ By l Viet. 

c. 86, "night-time" is declared to be from 
nine o'clock in the evening till six o'clock 
the next morning. By dwelling-house 
is meant the actual and personal residence 
of a man. Breaking within the "curti
lage" of a dwelling-house and stealing is 
a different offence. If a dwelling-house 
is feloniously entered at any other time 
than in the night-time, the offence is 
simply house-breaking. Burglary is now 
only punishable with death when violence 
is used: in other cases the punishment is 
transportation for life or for not less than 
ten years, or imprisonment for a term not 
exceeding three years. Stealing in a 
dwelling-house, with menace or threat, is 
felony, and punishable with transporta
tion for not exceeding fifteen years nor 
less than ten years, or imprisonment for 
not exceeding three years. In both cases 
principals in the second degree and every 
accessory before the fact are liable to the 
same punishment as the principal in the 
first degree. The punishment of every 
accessory after the fact (except only a 
receiver of stolen property) is imprison
ment for not exceeding two years. 

Committed for burglary in England 
and Wales in the five years from 1835 
to 1839, lfi57; in the five years from 
1840 to 1844, 2873. In 1837 the capital 
punishment for burglary was abolished, 
except in case of burglary attended with 
violence to persons. The number of per
sons committed for burglary under cir
cumstances of violence was 84 in the 
seven years ending 1844. 

Committed for house-breaking in the 
five years ending 1839, 2326; in the en
suing five years, 3212. 

The number of persons committed for 
breaking within the curtilage of dwelling
houses and stealing was 40 l in the first 
five and 405 in the second five of the ten 
years from 1835 to 1844. The increase 
in the committals for burglary and house
breaking was 54 per cent. on a compa
rison of these two periods. 

HUDSON'S BAY COMPANY AND 
THE FUR TRADE. In the sixth cen
tury the skins of sables were brought for 
sale from the confines of the Arctic 
Ocean to Rome, through the intervention 
of many different hands, so that the ulti
mate cost to the· consumer was very 
great. For several centuries .after that 
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time furs could not have become at all 
common in western Europe. Marco Polo 
mentions as a matter of curiosity in 1252, 
that he found the tents of the Khan of 
Tartary lined with the skins of ermines 
and sables which were brought from 
countries far north, from the land ef 
darkness. But in less than a century 
from that time the fashion of wearing 
furs must have become prevalent in Eng
land, for in 1337 Edward the Thjrd 
ordered that all persons among his sub
jects should be prohibited their use un
less they could spend one hundred pounds 
a year. The furs then brought to Eng
land were furnished by the traders of 
Italy, who procured them from the north 
of Asia. 

The fur trade was taken up by the 
French colonists of Canada very soon 
after their first settlement on the St. 
Lawrence, and the traders at first made 
very great profits. The animals soon 
became scarce in the neighbourhood of 
the European settlements, and the Indians 
were obliged to extend the range of their 
hunting expeditions, in which they were 
frequently accompanied by one· or other 
of the French dealers, whose object it 
was to encourage a greater number of 
Indians to engage in the pursuit and to 
bring their peltries, as the unprepared 
skins are called, to the European settle
ments. When the hunting season was 
over the Indians came down the Ottawa 
in their canoes with the produce of the 
chase, and encamped outside the town of 
Montreal, where a kind of fair was held 
.until the furs were all exchanged for 
trinkets, knives, hatchets, kettles, blan
kets, coarse cloths, and ·other articles 
suited to their wants, including arms and 
ammunition. A large part of the value 
was usually paid to the Indians in the 
form of ardent spirits, and scenes of riot 
and confusion were consequently of fre
quent occurrence. 

The next stage of the Canadian fur 
trade was when some of the European 
settlers, under the name of Coureurs des 
Bois, or wood-rangers, set out at the pro
per seasou from Montreal in canoes 
loaded with various articles considered 
desirable by the Indians, and proceeded 
up the river to the hunting-grounds 
Here. they remained for . an indefinit~ 

time, sometimes longer than a year, ·car
rying on their traffic with the Indian 
hunters, and when their outward invest
ments were exhausted, they returned, their 
canoes in general loaded with packs of 
beaver-skins and other valuable peltries. 
While engaged in these expeditious some 
of them adopted the habits of the tribe 
with whom they were associated, and 
formed connexions with the Indian wo, 
men. This trade was for some time ex
tremely profitable; the men by whom it 
was conducted, the Coureurs des Bois, 
were usually without capital, and their 
investments of European goods were 
furnished by the storekeepers of :Monl
real, who drew at least their full pro
portion of profit from the adventure. The 
return cargo was generally more valuable 
than the investments, in the proportion 
of six to one. Thus where the invest· 
ment amounted to one thousand dollars, 
and the peltries returned sold for six 

thousand, the storekeeper first repaid him· 

self the original outlay, and usually se

cured for himself an equal amo~nt for 

interest and commissions, after w b1ch the 

remaining four thousand dollars were 

divided between himself and the Coureur 

des Bois. 


The Hudson's Bay Company, esta
blished with the express object of procuy· 
iug furs, was chartered by Charles II. m 
1670. This association founded several es
tablishments in America, and baseversince 
prosecuted the trade under the direction 
ofa governor, deputy-governor, and a com· 
mittee of management chosen from among 
the proprietors of the joint-stock, and 
resident in London. By this charter thd 
Company obtained, as absolute lords an 
proprietors, all the lands on the coasts and 
confines of the seas, lakes, and rivers 
within the Hudson's Straits, not actually 
possessed by the subjects of any otbef 
prince or state, and the exclusive right o 
trading with the Indians. Persons who 
intruded on the Company's pri;ileges 
were to forfeit merchandise and slup, one 
half to the Crown and one-half to the 
Company. In 1i49 the Hudson's ~ay 
Company had only four forts, occup1~ 
by 120 men, and they were threaten 
with the deprivation of their charter froID 
non-user. Their exports for the ten pre
.ceding years .had amounted to 36,000I. i 
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their establishment expenses and man
agement to 157,000l., their imports to 
about 280,000l.; and their net profit was 
estimated at about 8000[. a year. At this 
time the value of the furs imported from 
Canada into Rochelle amounted to 
120,000l. 

The charter of the Hudson's Bay Com
pany did not extend to Canada, which in 
1670 belonged to France, and when Ca
nada was ceded to England in 1763, a 
vast region was openetl to the fur traders 
without a licence. In I 783 various asso
ciations and a number of individuals were 
combined into one great body, the North
West Fur Company. A most interesting 
account of this association is given in Mr. 
Washington Irving's ' Astoria.' This 
company consisted of twenty-three share
holders, or partners, comprising some of 
the most wealthy and influential British
settlers in Canada, and employed about 
2000 persons as clerks, guides, interpre
ters, and boatmen, or voyageurs, who were 
distributed over the face of the country. 
Such of the shareholtlers as took an active 
P.art were called agents; some of them re
sided at the different ports established by 
the Company in the Indian territory, and 
others at Quebec and l\Iontreal, where 
each attended to the affairs of the asso
~iation. These active partners met once 
in every year at Fort William one of 
their stations near the Grand Po~tarre on 
Lake Superior, in order to disc~s the 
affairs of the Company, and agree upon 
plans for the future. The young men 
who were employed as clerks were, for 
the most part, the younger members of 
respecta?l~ families in Scotland, who 
were w11lmg to underrro the hardships 
and privations accomp:nying a residence 
for so~e years in these countries, that 
they might secure the advantage of suc
ceeding in turn to a share of the profits
df the undertaking, the partners, as others 
bed or retired, being taken from among 

!x:ose .who, as clerks, had acquired the 
penence necessary for the mana"'ement oi the business. About 1806 the hunters 

0 the North-West Company are supposed 
to ~ave first crossed the Rocky Mountains 
an hto have established posts on the 
l~r{ ern head-waters of the Columbia. 
th 813 the Company bought Astoria, on 

e Columbia Hiver, which Mr. Astor, of 

New York, and his other partners, were 
induced to relinquish in consequence of 
the war between Great Britain and the 
United States. The activity of the North
West Company at length roused the Hud
son's Bay Company. In 1812 the lat
ter Company exercised for the first time 
its rights to colonize, by selling a tract 
of land on Lake Winnipeg and the Red 
River to Lord Selkirk, who introduced a 
considerable number of persons from 
Scotland. An open war was carried on 
by the partisans of the North-West Com
pany for some years against the Hudson's 
Bay Company. They attacked posts, 
drove away the inhabitants by force, or 
waylaid or destroyed them. In 1814 the 
Red River settlement was the object of 
attack, and after a war of two years the 
governor, Mr. Semple, with some others, 
were massacred, and the survivors were 
driven away. In 1821 this unfortunate 
state of things was fortunately put an end 
to by the union of the rival companies, 
and the trade has since been prosecuted 
peacefully and successfully. 

To prevent in future the evils of irre
gular occupation of the Hudson's Bay 
Company by private adventurers, an act 
(I & 2 Geo. IV. c. 66) was passed, the 
preamble of which recites that the ani
mosities and feuds of the Hudson's Bay 
and North-West Companies had fqr many 
years past kept the interior of North 
America in a disturbed state, and it was 
then enacted that it shall be lawful for his 
majesty to give licence to any company 
or persons for the exclusive privilege of 
trading with the Indians in any part of 
North America, not being part of the ter
ritories of the Hudson's Bay Company, 
or of any of his majesty's provinces, or of 
territories belonging to the United States. 
The act then gives to the courts o. Upper 
Canada civil juristliction over every part 
of North America not within the existing 
British colonies and not subject to any 
civil government of the United States. 
Under this act his majesty is enabled to 
appoint justices of the peace within the 
territories of the Company, and to give 
them civil and penal jurisdiction not ex
tending in civil suits beyond 2001., or in 
penal cases to death or transportation. 
When the case is met by this limitation, 
it is reserved_ for __ the _courts of_Westera 
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(Upper) Canada. '.fhe licences whic_h 
have been granted m pursuance of this 
act have been granted to the Hudson's 
Bay Company. The terms are, that the 
Company shall provide for the executi~n 
of civil and criminal processes over their 
servants, and that the rules for conduct
ing the Indian trade shall be submitted 
to the Crown, and be of such a nature as 
is calculated to diminish or prevent the 
sale of spirituous liquors to the Indians, 
and tend to their moral and religions im
provement. The Company have esta
blished missions and schools in various 
parts of their territories. The right of 
the crown to establish any colony within 
the territories assigned to the Company is 
reserved, and also the right of annexing 
any part of such territories to any ex
isting colony. 

In the old territories of the Hudson's 
Bay Company, comprehended under the 
charter of 1670, the Company are lords 
of the soil and can sell their lands ; but 
in the parts over which they have acquired 
jurisdiction at a more recent period they 
have no power to hold lands. 

The posts of the Company stretch from 
the Frozen Ocean and Hudson's Bay to 
the Pacific on the west, the Columbia 
River on the south, and the Atlantic on 
the east. This vast territory is divided 
into four districts, the Northern, Southern, 
Columbian, and Montreal Departments, 
in which there are 136 establishments. 
Between the Rocky Mountains and the 
Pacific there are six permanent establish
ments on the coasts and sixteen in the in
terior country ; and the Company main
tain six armed vessels on the coast, one of 
which is a steam-vessel. The "posts" are 
described as stockades with wooden bas
tions, and they will accommodate thirty or 
forty persons, but the number of occupants 
is usually only four or five. The enumera
tion of the distances between some of these 
posts will give some idea of the vast ex
tent of country in which the partners and 
servants of the Hudson's Bay Company 
carry on their operations. From Fort 
William on Lake Superior, to Cumber
land House on the main branch of the 
Saskatchewan river, is 1018 miles· from 
Cumberland House to Fort Cbep'ewyan 
on Lake Athabasca is 840 miles· thence 
to Fort Resolution on Great Sia~~ Lake 

is 240 miles. The Mackenzie river flows 
out of this lake, and there are three forts 
on it : the first is Fort Simpson, 33& 
miles from Fort Resolution; Fort Nor· 
man, 236 miles lower down; and Fort 
Good Hope, 312 miles below Fort Nor· 
man, which is the most northerly of the 
Hudson's Bay Company's forts, is 3800 
miles from Montreal. Yet the clerks in 
charge of these establishments look upon 
each other as neighbour~. Fort Van
couver, about ninety miles from the 
month of the Columbia river, is the 
largest of the Company's forts. It com· 
prises an area of four acres, a village of 
sixty houses, stores, mills, and workshops. 
A farm of 3000 acres forms a part of this 
establishment. The Company have, in 
fact, several farms in this quarter, and 
grain and cattle are raised in large quan· 
tities for the use of the Company's ser· 
Tants and the supply of the Russian
American settlements with provisions. 
Wool, hides, and tallow are exported to 
England. The terms of their charter do 
not permit the Hudson's Bay Company to 
embark their capital in trade, and a sub
ordinate Company has therefore be€n 
formed, the members and officers of 
which belong to the Hudson's Bay Com· 
pany, while the capital employed is t~eir 
own. At the colony on the Red R1v~r 
the population exceeds 5000, and there lS 
a Roman Catholic bishop. 

The number of persons in the employ 
of the Hudson's Bay Company in North 
America, on the 1st of June, 1844, ~as 
1212. In 183 7 the Company's serv~ce 
co11sisted of 25 ehief factors, 27 chief 
traders, 152 clerks, and about !200 
regular servants, besides boatmen and 
hunters occasionally employed. Many 
young men of superior education 8:11d 
of respectable family are in the service 
of the Company. "If they conduct 
themselves well as clerks, they are pro
moted and become traders, and after· 
wards factors. The chief factors ~.d 
chief traders, as they are called, partic.1· 
pate in the profits." (Evidence of S~r 
J. H. Pelly, Governor of the Hudson& 
Bay Company.) The administrati~n of 
the Company has been highly beneficial to 
the people within its territories. "In all 
the countries," says Mr. Wyeth," where 
the Hudson's Bay Company have excln· 
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sive control, they are at peace with the 
Indians, and the Indians are at peace 
amongst themselves." (Territory of 
Oregon Report.) 

All the furs collected by the Hudson's 
Bay Company are shipped to London; 
some from their factories at York :Fort, 
and on l\Ioose River, in Hudson's Bay ; 
other portions from Montreal, and the 
remainder from the Columbia River. 
The furs taken in the whole of the Ore
gon territory are shipped from the Co
lumbia. In 1844 the Company imported 
from the whole of their North American 
territories and hunting-grounds 433,398 
skins, of the value of l 73,936l.; of which 
Oregon furnished 61,365 skins, valued at 
43,5ill. In 1845 their importations from 
Oregon have been 57,628 skins, valued at 
56,iHI. (Edinburgh Review, No. 165.) 

The fur sales of the Hudson's Bay 
Company are held every year in the 
moot~ of March, and being of great 
magmtude, they attract many foreign 
merchants to London. The purchases 
of these foreigners are chiefly sent to the 
g:ea~ fair in Leipzig, whence the furs are 
distributed to all parts of the continent 
of Europe. 

The fur trade is prosecuted in the 
north-western territories of the United 
States by an association called the North 
American Fur Company, the principal 
managers of which reside at New York. 
T~e .c~ief ~tation of this company is 
M1chihmackmac, to which are brought 
all the peltries collected at the other ports 
of the ~lississippi, Missouri, and Yellow
stone rivers, and through the great range 
~country extending thence to the Rocky 

ountains. This Company employs
ste~m-boats for ascending the rivers, 
which penetrate with ease to regions 
:ch could formerly be explored only 
k rgh the most painful exertions in 
eeh-boats and barges, or by small parties 

on orseback or on foot. 
~he ermine, called by way of pre

~mmence " the precious ermine " is found 
Emost exclusiv~Jy in the cold 'regions of 
£~p~ and. Asia. The stoat (which iq 
act 18 identical with the ermine) but the furof wh· h · ' th E IC is greatly inferior to that of' 

in~o:pean ~d Asiatic animal, is found 
, Amenca. The fur of the ermine 

OL. n. 

is of a pure whiteness throughout, with 
the exception of the tip of the tail, which 
is black; and the spotted appearance of 
ermine skins, by which they are pecu
liarly known, is produced by fastening 
these black tips at intervals on the skins. 
The animal is from l 4 to 16 inches Jong 
from the nose to the tip of the tail, the 
body being from 10 to 12 inches long. 
The best fur is yielded by the oldest 
animals. They are taken by snares and 
in traps, and are sometimes shot, while 
running, with blunt arrows. The sable 
is a native of Northern Europe and 
Siberia. The skins of best quality are 
procured by the Samoieds, and in Yakutsk, 
Kamtchatka, and Russian Lapland: those 
of the darkest colour are the most es
teemed. The length of the sable is from 
18 to 20 inches. It has been considered. 
by some naturalists a variety of the pine
marten. Martens are found in North 
America as well as in Northern Asia and 
the mountains of Kamtchatka : the Ameri
can skins are generally the least valued, 
but many among them are rich and of a 
beautiful dark-brown olive colour. The 
fiery fox, so called from its brilliant red 
colour, is taken near the north-eastern 
coast of Asia, and its fur is much valued, 
both for its colour and fineness, in that 
quarter of the world. Nutria skins are 
obtained from South America, and the 
greater part of the importations in this 
country come from the states of the Rio 
de la Plata. These skins are of recent 
introduction, having first become an a~
ticle of commerce in 1810 : the fur 1s 
chiefly used by hat-manufacturers, Ill'. a 
substitute for beaver. Sea-otter skins 
were first sou()'ht for their fur in the 
early part of th~ eighteenth century, when 
they were brought to Weste_rn Europe''
from the Aleutian and Kunle Islands, 
where, as well as in Behring's Island, 
Kamtchatka, and the neighbourin~ Ame
rican shores, sea-otters are found m great 
numbers. The :fur of the young animal 
is of a beautiful brown colour, but when 
older the colour becomes jet-black. The 
fur is extremely fine,. soft, and close, and .. 
bears a silky gloss. . Towards the close 
of the eighteenth cen.tur~.fu~ had be_!X>m• 
exceedingly scarce m Sibena, and it be
came necessary to look to fresh source» 

B 
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for the supply of China and other Asiatic river. It has long thick fur of a deep 
countries. It was about the year 1780 lead colour, intermingled with long hairs 
that sea-otter skins were first carried to white at the top, forming a lustrous silver
China, where they realised such high grey, whence the animal derives its name. 
prices as greatly to stimulate the search The hides of bisons (improperly called 
for them. With this view several expedi- buffaloes), of the sheep of the Rocl-y 
tions were made from the United States Mountains, and of various kinds of deer, 
and from England to the northern islands form part of the fur trade of North Ame
of the Pacific and to N ootka Sound, as rica; and sometimes the skin of the white 
well as to the north-west coast of Ame- Arctic fox and of the Polar bear are found 
rica. The Russians then held and still in the packs brought to the European 
hold the tract of country most favourable traders by the most northern tribes of 
for this purpose, but the trading ships Indians. 
which frequent the coast are- enabled to There is bnt one species of fur which 
J:>rocure these skins from the Indians. is peculiar to England, the silver-tipped 
Fur-seals are found in great numbers in rabbit of Lincolnshire. The colour of 
the colder latitudes of the southern hemi- the fur is grey of different shades, mi~ed 
sphere. South Georgia, in 55° S. lat., with longer hairs tipped with white. 
was explored by Captain Cook in 1771, This fur is but little used in England, 

,and immediately thereafter was resorted but meets a ready sale in Russia and 
to by the colonists of British America, China; the dark-coloured skins are pre
who conveyed great numbers of seal skins ferred in the former country, and the 
thence to China, where very high prices lighter-coloured in China. . 
were obtained. The South Shetland Is- The number of skins imported intotlus 
lands, in 63° S. lat., were greatly resorted country in 1843 was as follows:
to by seals, and soon after the discovery Home Con-
of these islands in 1818, great numbers Imported. sumpa~•· 
were taken: in 1821 and 1822 the num- No. :Ii0
ber of seal skins taken on these islands Bear • 11,640 1,235 
alone amounted to 320,000. Owing to Beaver 49,688 52,048 
the system of extermination pursued by Cat • 5,430 1,992 
the hunters, these animals are now almost Coney 60,655 63,2i9 
extinct in all these islands, and the trade Deer • li5,804 79,267 
for a time at least has ceased. The seal- Ermine 105,847 89,0i3 
fishery, or hunting, in the Lobos Islands Fitch 174,308 173,445 
is placed under restrictive regulations b; Fox • 80,927 4,120 
th~ government of Montevideo, and by Goat • • 512,287 337,068 
this means the supply of animals upon Kid, in the hair 92,716 54,744 
them is kept pretty regular. -- dressed 446,372 444,0il 

Bears of various kinds and colours Lamb, undressed , 1,288,902 1,332,400 
many varieties of foxes, beavers racoon~ -- tanned, &c. 10,391 7,348 
b~dgers, minks, lynxes, musk-~ts, rab- Lynx 9,853 6,2;3 
bits, hares, ai;d squirrels, are procured in Marten 208,881 182,515 
North America. Of all the American Mink 139,156 88,934 
-v:arieties, the fur of the black fox, some- l\fusquash 865,337 J,045,i13 
times called the silver fox, is the most Nutria 836,i25 560,046 
valuable; next to that in value is the fur Otter 17 ,825 145 
of the r~ '.ox, which is exported to China, Racoon 381,049 57,556 
where it lS U;Sed for trimmings, linings, She~p , , 421,390 3~8,809 
and robes, :vhich are ornamented in spots Sqmrrel or Calabar l,98i,965 1,812,594 
or waves with t~e black fur of the paws Seal • ,. • 772,695 771,388 
of the s_ame aru.mal. The fur of the sil- HUE AND CRY was the old cororoon
ver-fox is al~ hig~ly es~med. This is law process of pursuing with horn and 
a scarce ammal, mhab1tmg the woody voice all felons and such as had danger· 
country below the falls of the Columbia . ously wounded another. 
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.Though the term has in a great mea
sure fallen into disuse, the process is still 
recognised by the law of England as a 
means of arresting felons without the 
warrant of a justice of the peace. Hue 
and cry may be raised either by the pre· 
cept of a justice of the peace, or by a pri
vate person who knows of the felony; 
who should acquaint the constable of the 
viii with the circumstances and the person 
of the felon: though, if the constable is 
absent, hue and cry may be made without 
licence. When hue and cry is raised, all 
persons, as well constables as others, are 
bound to join in the pursuit and assist in 
the capture of the felon. A constable 
also who has a warrant against a felon 
~ay follow him by hue and cry into a 
different county from that in which the 
warrant was granted, without having the 
warrant backed. The pursuers are justi
fied in breaking the outer door of the 
house w~ere the offender actually is, and 
are not hable to any punishment or suit 
if it should appear that the hue and cry 
w~. improperly raised, but the person 
ra1s~n~ the hue and cry wantonly and 
Bia!1c1ously may be severely punished as 
a disturber of the public peace. (Black
stone, Cam.; Stephens, Criminal Law.) 

A printed sheet called the 'Hue and 
Cry' is issued three times a week from 
th.e Police Court, Bow-street, which con
".1ms descripti.ons of property stolen, no
ti.ces of robberies, and descriptions of sol
diers who have deserted. Copies of this 
paper are sent to the police offices throuo-h
out ~e country. The' Hue and Cry'? is 
published at the expense of the Home 
Office, ~nd costs about 1200l. a year. 

HUNDRED . .., [SHIRE.] 
HUNDRED COURT. [CouRTS;
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342.] 
INCLOSURE. The term Inclosure 

is applied to the inclosing and partition
ing of lands in England and Wales, 
which are comprehended under the gene
ral name of Commons or Common Lands •.
A knowledge of the present condition of 
the lands comprehended under this term 
enables us to form a better estimate of the 
state of agriculture in England and its 
capabilities of improvement. We thus 
learn also what was the general condition 
of the lands in England before inclosures 
were made. 

It is necessary to define the terms 
Commons, and Commonable and Inter
mixed Lands. Commons or Common 
Lands are lands in a state of nature or 
waste, of which individuals have not the 
severalty. Commonable Lands are those 
lands which during a part of the year 
are in severalty, that is, occupied seve
rally by individuals as their own, to the ex
clusion for the time of other people. The 
amount of common land in England is 
not known, but it is conjectured that it 
may be about 8,000,000 of acres: the 
total area of England and Wales is sup
posed to be about 37,000,000 acres. 

The a'moun t of commonable and inter· 
mixed lands is not known. The nature 
of these commonable and intermixed 
lands may be collected from the follow
ing instances. "There are many parishes 
in the kingdom that consist altogether 
of intermixed or commonable lands ; 
there are others in which there is a great 
intermixture of common land with the 
commonable and intermixed land. The 
township of Barmby on the Marsh in 
Yorkshire contains 1692 acres. There are 
1152 ·pieces of open land, which C?n
tain 1015 acres, giving an average size 
of 3 roods and 23 perches, and there are 

. B2 
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352 old inclosures containing 677 acres. 
In the parish of Cholsey in Berkshire, 
the total contents of which are 2381 acres, 
there are 2315 pieces of open land, which 
contain 2327 acres, giving an average 
rize of one acre." This open land gene
rally consists of long strips which are so 
narrow that it is impossible to plough 
them across. Yet much of this land is 
the best in the kingdom for natural fer
tility, and is the oldest cultivated land. 

There is great variety in these com
monable lands; but they may be divided 
into three classes, exclusive ofwood-lands, 
First, there is open arable and meadow 
land, which is held and occupied by indi
viduals severally until the crop has been 
got in. After the crop has been removed, 
that is, during the autumn and winter, 
it becomes commonable to persons who 
have severalty rights in it, and they turn 
on to it their cattle without any limit or 
without stint, as it is termed. Thus there 
is a divided use iu these open lands : in
di~iduals have the exclusive right to the 
enJoyment of one or more of these strips 
of open laud for a part of the year· and 
during another part of the year all 'these 
individuals enjoy this open land in com
mon. Second, there is open arable and 
me~dow land that is held in severalty 
durmg one part of the year, like the first 
class; but after the crop is removed it is 
conunonab~e not only to parties who'have 
~ev~r~lty rights, but to other classes of 
md1v1duals : these lands are generally
called Lammas Lands. 

These. commonable rights may belong 
to a particular class, as a body of freemen 
or .to ail landholders. There is great 
variety m :these two classes as to the seve
ralty holdmgs also. "There are ma 

· h" h h · nycas:s m w ic t e severalty holdin 
varies year by year. There are in th g 
?Pen l.ands what is called a pane of la~de 
m which .there may be 40 or 60 different 
lots. It .1~ reported to be a remnant of 
an old military custom, when on a certain 
day the best _man of the parish appeared to 
take.po~ss1.on of any lot that he thou ht 
fit; if his right was. called in questi~n
he had to fight for 1t and the . ' • survivort k h fioo t e rst lot., and SQ they Went on 
thro~gh the parish. It often ha 
that m these shifting severalties the~~~~ 

pier of lot one this year goes round the 
whole of the several lots in rotation; the 
owner of lot one this year has lot two the 
next, and so on. When these lands aro 
arable lands, they do not change annually, 
but periodically, according to the rotation 
of the crops. Then there is the old lot 
meadow, in which the owners draw loll 
for the choice. There are a great va· 
riety of circumstances under which the 
severalty ownership of these lands shift.I 
from time to time-but after the severalty 
ownership has ceased, and after the crop 
has been removed, they all become com· 
monable." 

This is one among many instances of 
the existence of antient usages in Eng· 
land, which are the same or nearly the 
same as the usages of nations that we call 
barbarous. Tacitus (Germania, c. 2~) 
says of the antient German mode of agn· 
culture: "The lands, in proportion. to 
the number of cultivators, are occupied 
by all in turns, which presently they 
divide among themselves acc~rdmg .to 
their rank(merit). The extensive plains 
offer facility for division. They chan~ 
the cultivated fields yearly; and ther~ ~ 
still a superfluity of land." The n_ieanmg 
of Tacitus is not clear. The follow1ngpas
sagt: in Cresar's account of the Gauls 
(vi. 22) is more distinct: "Theypayno 
attention to agriculture, nor has any m.an 
a fixed quao,tity of land and boundanes 
of property: but the magistrates annually 
assign to the clans and tribes who bare 
come together, as much land as they please 
and where they please,and in the next year 
they compel them to move to another 
spot." Herodotus (ii. 168) says.thateach 
member of the military caste m Egypt 
had a certain portion of land assiried to 
him; but they enjoyed the lands_ ma ro
tation, and the same persons did not con· 
tinue in the enjoyment of the same lands. 
Strabo (p. 315) mentions a c~sto~ 
amongst the Dalmatians of making 
division of their lands every eight yea;.;· 

"The third class is that ?f grazmf. 
lands, where the rights of parties ar~ ~ 
tied and defined, the ordinary stin Ir 
pasture. The commonable lands aye~u. 
ject to very great variety and pecuhan~' 
for instance, in some of these lands : 
right of grazing sheep at all belongs to 

http:take.po~ss1.on
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man called a flock-master, and he has the 
power, during certain months of the year, 
of turning his own sheep exclusively on 
all the lands of the parish ; or, according 
to particular circumstances, his right is 
limited and restricted to turning sheep 
upon a certain portion of it,with a view to 
giving parties an opportunity of putting 
in a wheat crop. In those parishes where 
there is a flock-master who has a right 
of depasturing his sheep during a certain 
portion of the year over all the land of 
the parish, it is clear that no one can sow 
anr wheat without having made a bar
galil with him for shutting up his own 
particular fields, or some proportion of 
them." 

"There is a very large ex tent of wood
land in this kingdom that is commonable, 
strange to say, where certain individuals 
have a right during the whole year to 
tum on stock, the owner of the wood hav
ing no means of preserving his property 
except by shutting out other commoners' 
stock by custom for some two or three 
years after felling. There is that right, 
as also the old right of estover, which is 
a very great inconvenience, viz. where 
parties have the right of cutting house
bote, and plough-bote, and fire-bote, and 
so on in woods belonging, qua wood, to 
another party. There is a great deal of 
land subject to that ruinous custom. 
There are many varieties of these com
monable lands, but these are the most 
prm.ninent and remarkable of them." 
. Under such a system as this, it is ob

v1ons that these common fields must be 
ill cultivated. The intermixed lands 
cannot be1 treated according to the im
proved rules of _good husbandry. It is 
~tated ~hat the simple re-distribution of 
!nterm1x~d l!l;nds, now held in parcels so 
lilconvement m form and size as to be in
capabl~ of good husbandry, would in 
many mstances raise the fee-simple value 
of the lands from 15s. or l 7s. an acre to 
30s. . 

It is the opinion of witnesses examined 
before the parliamentary committee of 
1~~4, on Commons' lnclosures, that ju
dic1?us inclosure would make a large 
port~on of common lands much more pro
ductiv~. At _present open arable lands 
are so mtermixed that effectual drainage 

is nearly impossible. One witness says: 
" I have had occasion to go over two 
small properties, about I 50 acres each ; 
one I found in 30 l different pieces, and 
the other in a little more than a hundred. 
I mention this to show how the lands 
are frequently intermixed ; they are 
therefore farmed at much greater ex
pense; and it is impossible to drain them 
on the present improved mode of drainage, 
inasmuch as other parties are occupying 
the furrow by which the water should pass 
off." In the Midland counties, where there 
are these open arable fields, the course is 
two crops and a fallow, and every third 
year the flocks run over the whole field. 
The same witness considers that a fourth 
of all the open arable land is at present 
totally unproductive. In cases where 
common arable fields have been sub
divided and allotted, " the great im
provement is, that in the first place every 
man has his allotment, and he deals with 
it as he pleases ; he drains it, and crops 
it upon a proper course of cropping; he 
puts it in seed and keeps sheep upon it; 
he grows turnips and clover, or whatever 
he thinks proper." The same witness is 
of opinion that the average improvement 
in the value of common fields which 
have been inclosed is not less than 25 
per cent. Indeed, the evidence that was 
produced before the committee establishes 
to a degree beyond what otherwise would 
be credible, the immense inconvenience 
and loss which arise from the system of 
intern1ixed lands, and their being also 
subject to commonage. 

As to Common Hights, that is, rights 
of pasture and so forth on commons or 
waste lands, they are described gene· 
rally under CoMMON, RIGHTS OF. As to 
the common pasture lands, they also r: 
quire an improved management. It IS 
stated that commons are generally over-. 
stocked, partly in consequence of persons 
turning out more stock than they hav~ a 
right to do, and partly by persons pnttin( 
their stock on the common who have no 
right. In consequence of commons being 
overstocked, they are profitable to no
body; and a rule for regulating the 
quantity of stock would therefore .be be
neficial to all persons who ~re enti.tled to 
this right of common. Violent disputes 
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also frequently arise in consequence of 
the rights of parties to commonage not 
being well defined. It is the opinion of 
competent judges that very great advan
ta o-e would result from stinting those 
pa~ts of commons that are not worth in
closure; and that "it would he in many 
instances highly desirable to inclose por
tions of a common for the purpose of 
cultivation, and to allot such portions of 
it, whilst it would be impolitic to do more 
than stint other portions of it." A stint 
may be defined to be "the right of pas
turage for one animal, or for a certain 
number of animals, according to age, size, 
and capability of eating." The commons 
in fact are not now stinted by the levant 
and couchant right, a right which cannot 
be brought into practical operation; and 
besides this there are many commons in 
gross. [COMMON, RIGHTS OF.] 

Inclosures of land have now been going 
on for many years. It is stated that since 
1800 about 2000 inclosure acts have 
passed ; and prior to that time about 1600 
or 1700. It seems doubtful from the evi
dence whether the 1600 or 1700 com
prehend all inclosure acts passed before 
1800. These inclosure acts (with the 
exceptions which will presently be men
tioned) are private acts, and the expense 
of obtaining them and the trouble attend
ant on the carrying their provisions into 
effect have often prevented the inclosure 
of commons. 

In 1836 an act (6 & 7Wm. IV. c. l15) 
was passed for facilitating the inclosure 
of open and arable fields in England and 
Wales. The preamble to the Act is as 
foll?ws :-" Whe:eas there are in many 
panshes, townships, and places in Eng
land and Wales divers open and common 
arable, meadow, and pasture lands and 
fie}ds. and the lauds of the several pro
pr1etol'l! of th~ same are frequently very 
much mterm1xed ~nd dispersed, and it 
would tend .to the improved cultivation 
and occupation of all the aforesaid lands 
&c., a.ud be otherwise advantageous to th~ 
propr_1etc;irs thereof, and persons interested 
therem, 1f they were enabled by a general 
law to divide and inclose the same" &c 
l?~losures h~ve been made under th~ prO.:
Y181?ns ofth1~ ~t, but the powers which 
it gives are lmuted, for the " act applies 

solely to lands held in severalty during 
some proportion of the year, with this 
exception, that· slips and balks inter· 
vening between the cultivated lands may 
be inclosed." The lands which cannot 
be inclosed under the provisions of this 
act are "the uncultivated lands, the 
lands in · a state of nature, intervening 
between these cultivated lands, beyond 
those that are fairly to be considered as 
slips and balks." However, it was stated 
in evidence before the committee of the 
House of Commons in 1844, that a large 
extent of common and waste land bas 
been illegally inclosed under the provi· 
sions of the act, and the persons who bold 
such lands have no legal title, and cilll 
only obtain one by lapse of ti~e. The 
chief motive to this dealing with com· 
mons appears to have been, that they thus 
got the inclosure done cheaper th~ by 
applying: to Parliament for a pnvatt 
act. 

In 1844 a select committee of the Honse 
of Commons was appointed "to inquire 
into ~the expediency of facilitating the 
inclosure and improvemen~ of commons 
and lands held in common, the exchange 
of lands, and the division of intermixt;i 
lands, and into the best means of prov~· 
diug for the same, and to report their op1· 
niou to the House." The committee made 
their report in favour of a general incl<>
sure act, after receiving a large amount 
of evidence from persons who are well 
acquainted with the subject. The ~xtract.I 
that have been given in this article are 
from tlie printed evidence that was iaken 
before the select committee. 

In pursuance of the recommendation of 
the committee, an Act of Parliament was 
passed in 1845 (8 & 9 Viet. c. ll8), the 
object of which is thus stated in the pre
amble: "Whereas it is expedient to fa· 
cilitate the inclosure and improvement of 
commons and other lands now subje<:t to 
the rights of property which obstruct cul· 
tivation and the productive employment 
of labour, and to facilitate such exch~nges 
of lands, and such divisions of lands IDter· 
mixed or divided into inconvenient par· 
eels, as may be beneficial to the respective 
owners; and it is also expedient to pro
vide remedies for the defective or inc~m· 
plete execution and for the non-execuuon 
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of powers created by general and local 
acts of inclosure, and to authorize the re
newal ofsuch powers in certain cases,'' &c. 

It is not within the scope of this article 
to attempt to give any account of the pro
visions contained in the 160 sections of 
this act; but a few provisions will be· 
noticed that are important in an econo
mical aud political point of view. 

The 11th section contains a compre
hensive description of lands which may 
be inclosed under the act; but the New 
Forest and the Forest of Dean are entirely 
excepted. The 14th section provides 
that no lands situated within fifteen miles 
of the city of London, or within certain 
distances of other towns, which distances 
vary according to the population, shall 
be subject to be inclosed under the pro
visions of this act without the previous 
authority of parliament in each particular 
case. The 15th section provides against 
inclosing town greens or village greens, 
and contains other regulations as to them. 
The 30th section provides that .an allot
ment for the purposes of exercise and 
recreation for the inhabitants of a neigh
boarhood may be required by the com
missioners under the act, as one of the 
terms and conditions of an inclosure of 
such lands as are mentioned in § 30. 

The IOS th section makes regulations 
as to "the allotment which upon any in
closure under this act shall be made for 
the labouring poor," and (sect. 109) "the 
allotment wardens (appointed by sect. 
108) shall from time to time let the allot
ments under their management in gar
dens not exceeding a quarter of an acre 
each, to such poor inhabitants of the 
parish for one year, or from year to year, 
atsuch rents payable at such times and 
on such terms and conditions not incon
sistent with the provisions of this act, as 
~ey shall think fit." Section 112 pro
vides for the application of the rents of 
allotments; the residue of which, if any, 
afte~ the payments mentioned in this 
section have been defrayed, is to be paid 
to the overseers of the poor in aid of tl.te 
poor-~tes of the parish. 

Sections (147, 148) provide for the 
exchanges of lands not subject to be in
cluded under this act, or subject to be iu
closed, as to which no proceedings for an 

inclosure shall be pending, and for the 
division of intermixed lands under the 
same circumstances. 

Under section 152 the commissioners 
are empowered to remedy defects and 
omissions in awards under any local act 
of inclosure, or under the 6 & 7 Wm. IV. 
c. ll5; and under section 157, the com
missioners may confirm awards or agree
ments made under the supposed authority 
of 6 & 7 Wm. IV. c. ll5, if the lands 
which have been illegally inclosed or 
apportioned or allotted, shall be within 
the definition of lands subject to be in
closed under this act. 

The provisions of this act seem to be 
well adapted to remedy the evils that 
are stated in the evidence before the select 
committee; and there can be no doubt 
that agriculture will be greatly improved. 
the productiveness of the land increased, 
aud employment given to labour by this 
judicious and important act of legisla
tion. The •London Gazette,' of August 
22nd, 1845, notified the appointment by 
the secretary of state of two Commission
ers of Inclosures. 

(Report from the Select Cmnmittee on 
Commons' Inclosure, together with the 
Minutes ef Evidence and Index. The 
Report is accompanied with Maps which 
explain various parts of the evidence. 
A complete digest of these minutes of 
evidence would form a very instructive 
article on the state of agriculture in Eng
land. The little that has been here at
tempted is of necessity very incomplete. 
The witnesses appear to agree in the 
main, but there are some differences of 
opinion which a reader of the minutes 
will not fail to see.) 

INCOME TAX. [TAXATION.) 
INCUMBENT. (BENEFICE.] 
INDENTURE. [DEED.] 
INDIA LAW COMMISSION. The 

act of the 3 & 4 Wm. IV. c. 85, by which 
the privileges of the East India Company 
are regulated, provides for the establish
ment of a Law Commission in India. 
The -53rd section recites that it is expe
dient, subject to such special arrange
ments as local circumstances may require, 
that a general system of judicial establish
ments and police, to which all persons 
whatever, as well Europeans as natives, 
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may be subject, should be established in 
the East Indies, and that such laws as 
may be applicable in common to all 
.classes of the inhabitants, having a due 
regard to the rights, feelings, and peculiar 
usages of the people, should be enacted, 
and that the laws, and customs having 
the force of laws, should be ascertained 
and consolidated. For this purpose the 
appointment of a commission of five 
members was authorised, to be called 
"The Indian Law Commissioners." 
They were to report from time to time, 
and to suggest such alterations as they 
should consider could be beneficially 
made in the courts of justice and police 
establishments, in the forms of judicial 
procedure and laws, due regard being 
had to the distinction 'of castes, difference 
of religion, and manners and opinions 
prevailing among different races, and in 
different parts of India. By subjecting 
the European population of India to the 
same system of laws as the native popu
lation, the influence of the opinion of the 
former in the administration of justice 
will prevent abuses to which the latter 
might be exposed without having the op
portunity of urging their complaints in 
this country. l\h. T. B. Macaulay 
was the chief member of the first com
mission. The report of a penal code 
was presented to the Governor-Gene
ral on the 15th of June, 1835. The 
ground-work of it is not taken from any 
~ystem of law in force in India, though 
comll'.\red with and corrected by the 
practices of the country. The principles 
of the British law, the French code, and 
the code drawn up by Mr. Livingston for 
the State of Louisiana, are the founda
tions of it. Most of the articles which it 
contains are accompanied with illustra
tions to facilitate the application of the 
law, and it is thus a statute-book and a 
collec!ion of decided cases. This report 
was signed by Messrs. Macaulay, J.M. 
Macleod, G. W. Anderson, and F. Millett. 
The progress of the present commissioners 
in dealing with the general law of India 
has not been published. (Penal Code 
Parliamentary ,Paper, 1838! No. 6~3.) ' 

.INDICTMENT. In its Latmized 
form this word is Indictamentum, which 

. 1s probably from "indicare," to indicate 

or exhibit. An indictment is defined by 
Blackstone to be " a written accusation 
of one or more persons, of a crime or 
a misdemeanor, preferred to and pre
sented upon oath by a grand jury." 
[ JuRY.] The accusation is at the suit, 
that is, in the name and on the behalf of 
the • crown. The grand jury are in· 
structed in the articles of their inquiry 
by a charge from the presiding judge, 
and then withdraw to sit and receive 
bills of accusation, which are presented , 
to them in the name of the crown, 
but at the suit of any private person. 
An indictment is not properly so call~ 
till it has been found to be a true bill 
by the grand jury: when presented 
to the grand jury it is properly ca_Iled 
a bill. The decision of the grand Jury 
is not a verdict upon the guilt of the 
accused, but merely the expression of 
their opinion that from the case made by 
the prosecutor the matter is fit to be pre
sented to the common jury, and the_refore 
in conducting the inquiry the evidence 
in support of the accusation only is hea_rd. 
If the grand jury think the accusati?n 
groundless, they indorse upon t,?~ bill 
" not a true bill," or "not found; if the 
contrary, " a true bill;" and in fi.ndi~g a 
true bill twelve at least of the grand Ji~ry 
must concur. Antiently the words "1g· 
noramus" and "billa vera" were used for 
the like purposes. When a bill is found 
to be a true bill, the trial of the accused 
takes place in the usual form; and whe~ 
the bill is found not to be true, or, as it 
is frequently called, "ignored,'' ~e ac
cused is discharged, but a new bill may 
be preferred against him before the same 
or another grand jury. Sometimes, wh~n 
the bill is ignored on account of some shp 
or error, the judge will direct the accused 
to be kept in custody, in order to prev~nt 
him from escaping from justice. An.ID· 
dictment may be exhibited at any ti~e 
after an offence is committed, except ID 
those cases where a time is limited by sta· 
tute. (4 Blackstone, Com.) , 

INDORSEE, INDORSEMENT, IN· 
DORSER. [EXCHANGE, BILL OF.l . 

INDUCTION. [BENEFICE, P· 34~-l 
INFAMY (from the Roman infamia) 

in English law is not easily defined. 
Certain offences were formerly con· 
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sidered such that conviction and judg
ment for such offences rendered a man 
infamous and incompetent to be a witness. 
But the endurance of the punishment, 
pardon, or reversal of the judgment, re
stored a man's competency as a witness. 
The 9 Geo. IV. c. 23, § 3, enacts, that 
when a man convicted of a felony shall 
have undergone the legal punishment for 
it, the effect shall be the same as a pardon 
under the Great Seal ; and (§ 4) no mis
demeanour, except perjury or suborna

' tionofperjury, shall render a man an in
competent witness after he has under
gone his punishment. The 6 & 7 Viet. 
c. 85, enacts that no man shall be ex
cluded from giving evidence, though he 
may have been convicted of any crime or 
offence. [EVIDENCE, p. 860.l 

Certain offences enumeratea in the 7& 
8 _Geo. I_Y. c. 29, § 9, are infamous 
crimes, with reference to the provisions 
o~ that act. Though infamy does not 
~isqualify a man from being a witness, 
it may be urged as an argument agah1st 
his credibility. 

The only satisfactory definition of in
f~y would be a permanent legal inca
pacity to which a man is subjected in con
sequence of a conviction and judgment for 
an offence, and which is not removed by 
suffering the punishment for the offence. 
By 2 Geo. II. c. 24, § 6, persons who are 
!~gaily convicted of perjury or suborna
tion o~ perjury, or of !<tking and asking 
an~ bribe, are for ever mcapacitated from 
voting at the elections of members of 
parliament. They are therefore infa

. mous; they labour under infamy : and 
have lost part of their political rights. 

The Roman term infamia is the origin 
?f our term infamy. Infamia followed 
m. some cases upon condemnation for cer
!&n offences in a judicium publicum · and 
m other cases it was a direct ~nse
quence of an act, as soon as such act be
~n;e 1!otorious. Among the cases in 
ti hich mfamia followed upon condemna

on were, insolvency, when a man's goods 
'!Ve7 taken possession of by his creditors 
: e~l form and sold; the actio furti, 

dVJ bonorum raptorum · actio fiduciae 
pros · ' ' a . ?C~o, tutelae, &c. In all these cases 
judici3;1 sentence, or something analo

g us to it, was necessary, before infamia 

could attach to a person. Among the 
cases in which infamia followed as an im
mediate consequence of acts which were 
notorious are the following : the case of 
a woman caught in adultery, of a man 
being at the same time in the relation of 
a double marriage, of prostitution in the 
case of a woman, or when a man or 
woman gained a living by aiding in pro
stitution. The consequence of infamia 
was incapacity to obtain the honours of the 
state, and probably the loss of the suffrage 
also; and it was perpetual. The infamis 
was still a citizen ( civis ), but he had lost 
his political rights. The infamous man 
was also under some disabilities as to his 
so-called private rights. He was limited 
by the Praetor's edict in his capacity to 
postulate (that is, take the initial mea
sures for asserting or defending his rights 
in legal form), to act as the attorney of 
another in such cases, to be a witness, and 
to contract marriage. 

The rules of Roman law as to infamia 
are chiefly contained in the Diyest, iii 
tit. 1 and 2. (See Savigny, System des 
heut. Rom. Rechts, ii. § 76-83; Becker, 
Handbuch der Rom. Alterthumcr, ii. 121; 
Puchta, Institutionen, ii. 441.) 

INFANT. fAGE.) 

INFANT HEIR. fDESCENT.] 

INFANTICIDE. Thepracticeofput-. 


ting infants to death, or exposing them, 
has existed in many countries from the 
remotest periods on record. Both in the 
Grecian states and among the Romans 
the exposure of infants was a common 
practice; and it does not appear that 
it was punished by any legal penalty. 
The difficulty of maintaining children 
mnst always have been one motive for 
infanticide, or the exposure of children. 
Aristotle ( Politica, vii. 16, ed. Bekker) 
proposes the following regulation : 
"With respect to the exposure and nur
ture of infants, let it be a law that no 
infant shall be brought up which is im
perfectly formed; bnt with respect to the 
nnmber of children, if the positive mo
rality do not permit it, let it be a law that 
no child that is born be exposed ; for in
deed the limit to procreation has been de
termined. But if any childre~ s~ou!d be 
born in consequence of cohabitation con• 
trary to these rules, abortion should be 
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procured before the fcetus has perception 
aud life, for that which is right and that 
which is not will be determined by per
ception and life." This is perhaps the 
meaning of the passage in .Aristotle; but 
it is not free from difficulty, and it has 
been variously explained; but so much 
is certain, that he recommends the procur
ing of abortion in certain cases. Plato, in 
his' Republic'(v. p.25)recommendsexpo
sure of the infants of the poor, and imper
fectlv formed children: he also recom
mends abortion. It does not appear that 
any legal check was put on the practice of 
exposing children among the Romans till 
the time of Valentinian and his colleagues 
(Cod., viii. tit. 51 (52), § 2); though 
the enactment of V alentinian refers to an 
existing penalty, and the penalty is not 
mentioned in the title here referred to. 
It is a disputed point whether the doctrine 
of Paulus (Dig. 25, tit. 3, "De Agnos
cendis et alendis liberis," &c. § 4) is to be 
considered a moral precept or a law (Gib
bon, Decline and Fall, ch. xliv. note 114). 
Paulus says, " It is the opinion (or 
myopinion," videtur") that a man must 
be considered as causing death, not only 
if he suffocates an infant, but if he casts 
the infant away, or refuses it food, or ex
poses it in public places to obtain that 
~passion which he himself has not." 
This seems to imply that the legal con
chtsion was, that any of these acts was 
equivalent to killing a child. Now, though 
exposure of infants was common among 
the Romans, and for a long time was 
not punished, it cannot be inferred that 
direct means of depriving an infant of 
life were not punished, at least in the 
time of Paulus. The judgment of Paulus 
therefore would make child-exposure a 
punishable offence. The adoption of this 
maxim into the legislation of Justinian 
must he considered as giving to it the 
efficacy of a law. On the subject of 
child-murder among the Romans see 
Rein, Criminalrecht der Romer, p. 43g, and 
the modern wri!ers referred to in his note. 

.In ~odern times, t~e practice is per
nutted m. many countries. In China, or 
at least m s?me parts of the empire, a 
large proport10n of the female population 
are put to deat~ as S<J<?n as they are born. 
Among_ the _Hindus 1t was practised to 

a very great extent, till the Marquis 
Wellesley, when appointed Governor 
General of India, used every possible er 
ertion to put a stop to it. By the perse
verance of Major Walker and others his 
endeavours were successful, though OD· 

happily for only a short time, for Bishop 
Heber observes that "since that time 
things have gone on very much in the 
old train, and the answer made by the 
chiefs to any remonstrances of the British 
officers is, 'Pay our daughters' marri~ 
portions, and they shall live'." (Narr~tive ' 
of a Journey in Upper India, and Hindu 
Infanticide, by E. Moor, F.R.S., 181.l; 
including Walker's Report). Of the Is

land of Ceylon, Heber also remarks that 
in 1821 "the number of males exceeded 
that of females by 20,000 ; in one district 
there were .to every hundred men only 
fifty-five women, and in those parts w~re 
the numbers were equal the populauon 
was almost exclusively Mussulman.'' 
Here also, as in Hindustan, the difficulty 
and expense of educating female children, 
and the small probability of their m~rry· 
ing without some portion, while a s1~gle 
life is deemed disgraceful, are the mo~1ves 
leading to the perpetration of the cri~e. 
Among the Mohammedans the pracuce 
is not discountenanced, though the nece: 
sity for it is greatly lessened by the habit 
of producing abortion. In the numerous 
islands of the Pacific, infanticide is prac
tised to such an extent, that some of the~ 
have at times, when pestilence has contn· 
buted its influence, been nearly depopu· 
lated. When Cook visited Otaheite, he 
found its population to be upwards of 
200,000; but in the early part of this ceud' 
tury it was reduced to between 5000 ·an 
6000, and this principally from the prac
tice of murdering their offspring. Mr. 
Ellis (Polynesian Researches) says that 
he does " not recollect having met with a 
female in the island, during tl1e who~ 
period of his residence there, who .h 
been a mother, while idolatry prevailed, 
who had not imbrued her hands in the 
blood of her offspring." One of the co.a· 
sequences of the introduction of Chris
tianity and civilization into heathen counf 
tries has been the decrease or cessation o 
this abominable custom. 

Infanticide__ is common among the na· 
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live tribes of Brazil. (London Geog. 
Journal, ii. 198.) 

In Christian countries, although infan
ticide is regarded with the deepest abhor
rence, and is visited with the extreme 
severity of the law, the expense and trou
ble of maintenance, and the fear of shame 
and loss of reputation, are motives suffi
ciently powerful for the occasional perpe
tration of the crime. 

It is one of the most difficult questions 
of medical jurisprudence to establish the 
murder of a child lately born. The chief 
points for decision are,-lst, whether the 
infant, the subject of inquiry, was born 
dead or alive; and 2nd, whether its death 
was the result of violence or of natural 
causes. 

To establish the former point it is ne
cessary to prove, first, that the infant was 
not born before the end of the sixth month 
after conception, because before that time 
a fwtus cannot be deemed capable of 
maintainfog an independent existence, or 
to be what is called viable. This being 
proved from the size and form of the 
child, the decision whether it was born 
alive. ?r not must generally rest on the 
condition of the luugs and heart, in which 
certain remarkable changes are produced 
as soon as respiration in the air has com
menced. The result of many experi
me?ts has established certain rules by 
which the fact of the child having breath
~ after birth can in general be ascer
tamed. :In more difficult cases the weight 
of!he lungs and their specific gravity re
qmre to be examined. 

. . The si~s of a child having lived after 
birth, which are to be found in the heart 
and ot~er parts, supply no positive in
formation unless life has continued for at 
least a day, and then the lungs alone will 
alwa,Ys suffice for decision. We need not 
consider the evidence required to prove 
whe!her a child born alive was murdered 
or d.ie~ fr~m natural causes, for it must 
be Slill!lar .in all respects to that which is 
necessary m cases of homicide. 
If t!Je result of the evidence be that 

~he child was born alive and that it was 
est;royed, the offence is murder, and 

pnmshable accordingly. 
is liff ahwoman be quick with child (that 

s e has felt the child move within 

her), it is murder if she take, or any per
son administer to her, or use any means 
with intent to procure abortion. But in 
cases where the woman is not quick with 
child, the offence is punishable at the 
discretion of the court by transportation 
for any term not exceeding fourteen or 
less than seven years, or imprisonment 
with or without hard labour for any term 
not exceeding three years ; and if the 
offender be a male, he is to be once, 
twice, or thrice publicly or privately 
whipped (if the court shall think £.t), 
under 9 George IV. c. 31. But this sta
tute has been amended, and an attempt 
to procure abortion is now punishable, 
under 1 Viet. c. 85, with transportation 
for life or any term not less than fifteeo 
years, or imprisonment for a term not 
exceeding three years. 

The murder of bastard children by 
the mother was considered a crime SG 

difficulno be proved, that the statute 21 
James I. c. 27, made the concealment of 
the death of a bastard child absolute evi
dence that it had been murdered by the 
mother, except she could prove, by one 
witness at least, that it had been actually 
born dead. This law was repealed by 
the . 43 George I II. c. 58; and this aet 
also was repealed by the statute 9 George 
IV. c. 31. It is enacted by§ 14 of this last 
act that if" any woman" be delivered of 
a child, and shall, by secret burymg or 
otherwise disposing of the dead body of 
the said child, endeavour to conceal the 
birth thereof, every such offender shall 
be guilty of a misdemeanour, and shall be 
liable to be imprisoned, with or without 
hard labour, in the common gaol or 
house of correction, for any term not ex
ceeding two years ; and it shall not be 
necessary to prove whether the child died 
before or after birth: provided that if 
any woman tried for the murder of her 
child be acquitted thereof, it shall be 
lawful for the jury to find, in case it shall 
so appear in evidence, that she was de
livered of a child, and that she did, by 
secret burying or otherwise disposing of 
the dead body of such child, endeavour 
to conceal the birth thereof, and there
upon the court may pass such sentence as 
if she had been convicted upon an indict
ment for the concealment of the_ birth. 1 
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be brought to trial; and not an alternative 
plies to Ireland. 
A like act (IO Geo. IV. c. 34, § 97), ap

which the jury may find in a charge of in· 
There are institutions in this country, fanticide. The punishment is imprison

as well as many other European countries, ment not exceeding a term of two years. 
which have been founded with the view INFANTRY is a name given to the 
of restraining infanticide, of which an soldiers who serve on foot. It is imme
account is given in the article FOUNDLING diately deri,·ed from the Italian word 
HOSPITALS. /ante, which, though in strictness denoting 

The legislative provisions for the pre a child, is in general applied to any young 
vention of infanticide, and the existing person. From the latter word comes fall· 
laws upon the subject, which have been taccino, and this is the origin offantassin, 

established in most of the countries of 
 a name which was once commonly applied 
.which we have any knowledge, are clearly to a foot soldier. During the time that 

and concisely stated in Dunlop's edition 
 the feudal system was in vigour, the nn· 

()f Beck's 'Elements of Medical Juris
 merous dependants of the nobility served 
prudence,' pp. 185-194. in the wars, for the most part, on foot; 

In the five years from 1835 to 18.19, and being called chil?ren, because th~y 
the total number of persons committed were so considered with respect to their 
for trial or bailed in England and Wales patron lords, or to the towns from whence 
for " concealing the birth of infants," was they were drawn, the word infantry be· 
224; and in the five years from 1840 to came at length the general name for that 
1844 the number was 306. In 1844, the species of troops. Boccaccio, who wrote 
number was 87, which was considerably in the fourteenth century, ·designates by
higher than the average. the word janteria the men who marched 

In the ten years from 1835 to 1844 in on foot in rear of the cavalry. 
clusive, the number of persons tried for Among the antient nations of Euro.Pe 
"attempts to procure the miscarriage of the foot soldiers constituted the chief 
women" increased from 21 in the first strength of the armies. In the best days
five years to 31 in the last five years. of the Grecian and Roman states battles 
This offence is much more common than were mainly won by the force and disei· 
the numbers here mentioned would lead pline of the phalanges and legions, and 
any one to suppose. the number of the infantry in the field 

In the three years 1838-9-40 the num far exceeded that of the cavalry. The 
_ber of children murdered under the age cavalry were then, as at present, employed
of one year was 76; and of these there chiefly in protecting the wings of !he 
were 14 in the metropolis; 20 in Wults, army and in completing the victory whic~ 
Dorset, Devon, and Somerset; 5 in had been gained by the former. Most o 
Cheshire and Lancashire; 10 in Sussex, the writers on tactics, from Folard dow~· 
Hants, Berks, and parts of Kent and wards, express a decided preference m 
Surrey not included in the metropolitan favour of the infantry. 
district. Out of the above number (76) The antient Franks, when they left the 
the number of " infants" was 61. forests of Germany, were accustomed to 
. The number of infants murdered in march and fight on foot; and they per·
1840 was 18, 5of whom were illegitimate. severed in this practice even after they

In Scotland the crime of infanticide is had obtained possession of the country of
called child-murder. If a child be de the Gauls, which abounded with horses.
stroyed in the womb, it is the separate In th is country the greater part of the
offence of procuring an abortion. It is Anglo-Saxon forces consisted of infantry,
not under ~tatutory regulations, but may the cavalry being formed of the than.es.
be the subject .of accusation trial and or rich proprietors of the land : the. 1n·
proof accordiug to the rules' of pr~ctice fantry were divided into heavy and l!g~
and evidence applicable to any other kind armed troops ; the former being proVI~
of murder. "Concealment of pregnancy" with swords and spears and large o 
has been, since the 49 Geo. III. c. 14, a shields, and the latter having only spear~
separate offence, for which a person may clubs, or battle-axes. 
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But soou after the time of Charlemagne 
the institutions of chivalry began to be 
generally adopted in the kingdoms of 
Europe. These led to frequent and 
splendid exhibitions of martial exercises 
on horseback, in presence of the princes 
and assemhled nobles; and the interest 
inspired by the achievements of the 
knights on those occasions was naturally 
followed by a high regard for that order 
of men. By degrees the cavalry, which 
was composed of persons possessing rank 
and property, and completely armed, ac
quired the reputation of heing the princi
pal force in war; and the foot soldiers, 
ill armed and disciplined, were held in 
<:omparatively small estimation. , 

From the capitnlaries of the French 
kings of the second race it appears that 
the foot soldiers who served in the armies 
of France consisted of slaves and freed 
serfs: the latter were either peasants or 
artificers, who, for the benefit of the 
army, occasionally exercised their parti
~ular trades, as shoeing horses, forming 
rntrenchments, &c.; and, in action, like 
the men of the inferior class, were em
ployed as skirmishers or light-armed 
troops, Similarly the infantry of this 
country, for some time after the Conquest, 
consisted of the yeomanry, vassals and 
depel!dants of the feudal tenants; and 
occasionally foot soldiers were engaged 
~y the kings, under indentures, to serve 
~ the wars. The English troops at that 
tJm~ wore a plain iron helmet called a 
bacinet, and a linen doublet stuffed with 
wool or cotton ; their arms were gene
rally pikes, but frequently they had 
swords and battle-axes. 

Under the third race of kings in France, 
the po~ess,ors of fiefs were not compelled 
t.o furmsh mfa~try for the armies; and it 
appears that this duty was tlien imposed 
on ~he towns. The troops thns raised were 
obhge.d to serve only in or near the towns 
to which they belonged; or, if they were 
marched to a considerable distance from 
thenc~'. they received pay. In the reign 
of Philip Augustus this militia must have 
~een very numerous; for in some districts 
it was formed into legions, and was com
~an1ded by persons of distinction, At tlie 
~t~ 7 of Bovines (1214) the municipal 

lllilitia formed the first line of the French 

army, but it was defeated by tlie German 
infantry, which was more numerous, and 
even tlien of better quality than that of 
J.<'rance. 

In 1448 Charles VII. instituted tlie mi
litia denominated Francs Archers, which 
consisted of 16,000 foot soldiers armed 
with bows. But this body existed only 
about forty years, when it was suppressed 
by Louis XI., who formed a standing 
army of 10,000 French infantry, to which 
were joined 6000 Swiss; and subsequently 
Charles VIII. added a large body of Lans· 
quenets, or German infantry. The repu
tation of the native troops in France 
seems to have been then at a low ebb; 
for BrantCime, in his Discours des Col<>
nels, describes them as being mostly the 
refuse of society-men with matted hair 
and beards, who for their crimes had had 
their shoulders branded and their ears 
cut off. On the otl1er hand the Swiss 
soldiers were inured to discipline; they 
were protected by defensive armour and 
formed into deep hattalions, in which state 
they were able to render the shock of 
cavalry entirely unavailing. Large di• 
visions of these troops accompanied the 
army of Charles VIII. into Italy, in 1494, 
where their good conduct and discipline 
greatly contributed to raise the reputation 
of the infantry to its antient standard. 

The superiority of this class of troops 
consists in their being able to act on 
ground where cavalry cannot move; and 
it is obvious that the latter must, at all 
times, have been nearly useless in the at
tack and defence of fortified castles or 
towns. Even when the cavalry were held 
in the highest estimation it was some
times found convenient for tlie knights to 
dismount and act as infantry. Froissart 
relates tliat at tlie battle of Cressy tlie 
English troops were formed in tliree 
lines, consisting of men-at-arms who 
fought on foot and were flanked by 
archers. At. Poictiers and Agincourt also 
the men-at-arms engaged in a similar 
manner. 

The Spanish soldiery, probablr from 
being almost constantly engaged m war
fare with the Moors, had early acquired 
considerable reputation; and the gallantry 
of the troops on foot, in keeping the field 
after tlie cavalry had retired, has been 
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supposed, though this opinion of the ori- the year amounted to 2,697,376[. There 
gin of the name is now rejected as fanci- were besides twenty-three :regiments of 
fol, to have been commemorated by the infantry, consisting of 26,073 officers and· 
designation of infantry, which was be- men, on service in the East Indies, the 
stowed upon them,it is said, in consequence charges of which, amounting to 763,9341., 
of their having been headed on that occa- were defrayed by the East India Com· 
sion by an Infanta of Spain. The great pany. The number of infantry in the 
share which the Spanish forces had in armies of the great European powers is 
the wars carried on both in Italy and as follows:-Prussia, 87,256; Russia, 
Flanders during the reigns of Ferdinand, 500,000; Austria, 270,000, and the pro
Charles V., and Philip II.; their steady portion of infantry to cavalry is as 5J\ to 
discipline, and the success which resulted l ; and France has 100 regiments of in· 
from the association of musketeers with fantry of the line. 
pikemen in their battalions, caused the INFANT SCHOOLS. [ScHooLs.] 
infantry of Spain to be considered, dur- INFANT WITNESSES. [Am:.] 
ing many years, as the best in Europe. INFORMATION, an accusation or 
But the rivalry in arms between the Em- complaint exhibited before the Court of 
peror Charles V. and Francis I. of France, King's Bench, against a person for some 
and the connection of Henry VIII. of misdemeanor. It differs from an indict· 
England with both, led, in the several ment [INDICTMENT] principally in this, 
states of those monarchs, to the adoption that an indictment is an accusation found 
of the improvements which had been in- by the oath of a grand jury, whereas an 
troduced by the Spaniards. It may be information is simply the allegation of the 
added that the practice of keeping up person who exhibits it. Informations 
standing armies composed of men trained are of two sorts: those which are partly 
in the art of war under a rigid system of at the suit of the king, and partly at that 
discipline, together with the universal of a subject; and secondly, such as are 
adoption of the musket, has now brought in the name of the king only. Informa· 
all the infantry of Europe to near! y the tions, which are partly at the suit of the 
same degree of perfection. king and partly at that of a subject, are 

In tlie British army there are 99 regi- generally exhibited upon penal statutes, 
ments of infantry and l brigade of rifle- which impose a penalty on the offende~, 
men. The number of commissioned offi- if he is convicted, one part of which is 
cers in these regiments is usually 39, non- for the king and the other part for the 
commissioned officers 64, rank and file informer. But no such information, when 
800, making the total strength of a regi- the penalty is divided between the in· 
ment 903. The charge of fifty-one regi- former and the crown, can be brought 
ments of infantry in 1845, averaged by any common informer when one year 
26,556l. each. The cost of the three regi- after the commission of the offence is ex· 
ments of foot-guards in the same year pired ; nor can it be brought on behalf of 
was as follows :-The Grenadier Guards the crown after the lapse of two years 
with 96 commissioned and 177 non: more; nor when the penalty is originally 
commissioned officers, and 2080 privates, given to the king only, can it be brought 
cost 86,08 ll. The Coldstream Guards and when two years since the commission o! 
the Scots Fusi leer Guards each consisted the offence have expired ( 31 Eliz. c. 5). f 
of 61 commissioned and 109 non-commis- Informations exhibited in the name? 
sioned officers and 1280 privates, and the king alone are either filed ex-offic10 
cost 53,0Ul. There are several colonial by the king's attorney-general at his ow:n 
corps the charges of which are defrayed discretion, when they are called ex-oflic.10 

by this country by a parliamentary vote. informations; or they are exhibite_d Ill 

In 1845 the number of infantry in the the name of the king by some pnvate 
pay of the United Kingdom was 91,737 person or informer, and are filed by the 
of all ranks (3879 ~o~missioned officers master of the crown office. Ex-officio 
and _6486 non-comm1ss1oned officers, and informations are filed in the case of great 
81,3 i 2 rank and file), and their charge for misdemeanors which disturb the king'>

1 

http:ex-oflic.10
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government, or interfere with the dis
charge of his kingly office. Those filed 
by the master· of the crown office relate 
to riots, batteries, libels, which disturb 
the public peace, but do not directly tend 
to disturb the king's government. No 
information can be filed, except those in 
the name of the attorney-general, without 
the leave of the conrt of King's Bench, 
and the application for leave must be sup
ported by affidavits which the party com
plained of has an opportunity of answer
ing. When any information is filed, it 
must be tried in the usual way by a petit 
jury in the county in which the offence 
was committed. (Blaekstone, Com. 307; 
4& 5 Will. and Mary, c. 18.) 
· When it is necessary for the court of 
chancery to interfere with the regulation 
or management of any charity, the at
torney-general as informant, on the rela
tion of some person (who is called the 
relator), files an information in the court 
of chancery for the purpose of bringing 
the case before the court. This is simply 
called an information : the other infor
mations here mentioned are.distinguished 
by the name of criminal informations. 

If the office of attorney-general is 
vaci:nt, the solicitor-general has power to 
file lllformations. 

INFORl\IER. An informer is a man 
who lays an information, or prosecutes 
any person in the King's courts for some 
offence against the law or a penal statute. 
Such.a person is generally called a com
mon mformer, because he makes a busi
ness of laying informations for the 
purpose of obtaining his share of the 
penalty. [hFoRMATION.] Persons are 
induced to take the trouble of discovering 
?ffi;n~s, for which a pecuniary penalty 
IS. 1nfhcted on the offender, by the pro
~use of the reward; and if the penalty is 
unposed for the public interest, he who 
makes the offender known does the public 
a service. But still, the business of a 
ri,mmon informer is looked on with disde,_ and he who follows it is generally 
esp1sed i. and, perhaps, the character of 

:mmon mformers is generally such that 
T~y deserv: all the odium they receive. 

ey stand m a like situation to the com
n;on1hangman. This dislike of informers, 
simp Yas such, is one of the anomalies of 

society, who hate their benefactor. The 
real foundation of the dislike, however, 
among those who can form a just judg
ment of things is, not the act of informa
tion, but the devices, tricks, and mean
nesses to which a man must often resort in 
order to know the facts on which his infor
mation must be founded. It is the same 
principle which leads us often to condemn 
a man for making certain statements in 
public, not because of the statements, bnt 
because of the means by which he may 
have obtained his knowledge. When a 
penalty is too heavy, or when the law 
that imposes it is generally disliked by 
the people for any reason, good or bad. 
the popular dislike finds a definite object 
in the informer who gives effect to the 
law. The legislature that made the penal 
law is overlooked, because the legislature 
is a number of persons : the informer is 
one, and his agency is seen and felt. 

In absolute governments there are spies 
and political informers, who are the tools 
of a government which has no rule 
but its own pleasure. Some people have 
been dull enough to confound all in
formers in one class; not seeing that 
there is a difference between an informer 
who helps to give effect to a law, and an 
informer who helps a tyrannical govern
ment to entrap and punish persons sus
pected of disaffection to the government 
or of designs against it. 

INHElUTANCE. [DESCENT.] 
INJUNCTION. An injunction is a 

writ issuing by the order and under the 
seal of a court of equity, and is of two 
kinds, remedial and judicial. 

The remedial writ is used for the fol
lowing purposes among many others : to 
restrain parties from proceeding in other 
courts, from negotiating notes or bills of 
exchange, to prevent the sailing of a ship, 
the alienation of a specific chattel, to pre
vent waste by felling timber or pulling 
down buildings, the infringement of pa
tents or copyright, to repress nuisances, 
and to put an end to vexatious litigation. 
The writ of injunction is useful in stop
ping or preventing wrongs for which the 
ordinary legal remedy is too slow. 

The remedial writ of injunction is again 
distinguished as of two kinds, the special 
and the common injunction, both of 
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which are obtained on motion before the 
court. 

As a general rule, no injunction will be 
grante~ ex.cept th~re is a bill alreacly ~led. 

Special mjunctions are usually obtamed 
before appearance upon motion in court, 
supported by a certificate of t?e biU h~v
ing been filed, and an affidavit ver1fymg 
the material circumstances alleged in the 
bill of complaint ; but in pressing cases, 
where the court is not sitting, the process 
will be granted upon petition supported 
in like manner. 

Special injunctions are also obtained 
upon the merits disclosed by the answer 
in those cases which do not appear to be 
of so urgent a nature that mischief may 
ensue if the plaintiff were to wait until 
the bill is answered. The special injunc
tion granted upon the merits after answer 
continues until the hearing of the cause. 

The writ called the common injunction 
only stays proceedings at common law; 
and in the first instance it only stays ex
ecution, and does not stay trial if issue be 
joined; but it may by affidavit be imme
diately extended to stay trial. 

The common injunction and the injunc
tion extended to stay trial continue in 
force until the defendant has fully an
swered the plaintiff's bill, and the court 
has made an order to the contrary. The 
defendant therefore cannot apply to dis
solve this injunction until he has put in 
a full answer; but the special injunction 
before answer continues until answer or 
further order, and consequently the de
fendant may move npon affidavits to dis
~olv~ a special injunction before putting 
m his answer. 

It would be useless, in an article of 
this description, to state the various rules 
which govern the practice of the courts 
as to granting, extending, continuing or 
dissolving injunctions. They are iaid 
down at length in the various books of 
practice~ an~ ~o no~ admi~ ~f compression. 

The Judicial writ of IDJunction issues 
s!1bseque!1tly to a decre;, and is a direc
tion to yield up, to qUit, or to continue 
the ~sses~ion of lands, and is described 
as ?em~ m the nature of an execution. 
This wnt, however, is virtually abolished 
by the statute 11 Geo. IV. and I Wm. 
lV. c. 36, sec. 11, rule 19, which gives 

the writ of assistance at once, h1 such 
cases rendering the intermediate steps by 
injunction, attachment, &c. unnecessary. 

The Roman Interdictum was in many 
respects similar to the English injunction. 
[INTERDICTUM.] 

INJUNCTION, SCOTLAND. [IN· 
TERDICT.J 

INNS OF COURT AND OF CHAN
CERY. When the houses of law were 
first established seems very doubtful; bat 
the fixing of the Court of Common Pleas 
at the palace at Westminster appesrs 
greatly to have contributed to their ori· 
gin. This brought together a number of 
persons who (as Spelman says) addicted 
themselves wholly to the study of the 
laws of the land, and, no longer consider
ing it as a mere subordinate science, soon 
improved the Jaw and brought it to t?at 
condition which it attained under Kmg 
Edward I. They purchased at various 
times certain houses between the city of 
London and the palace of Westminster, 
for the combined advantage of ready 
access to Westminster and of obtaining 
provisions from London. "For their 
liberties and privileges" (observes Mr. 
Agard, in an essay written in the end of 
the seventeenth century), "I never read 
of any granted to them or their houses: 
for having the law in their bands, I doubt 
not but they could plead for the~selves, 
and say, as a judge said (and that ng?tly), 
that it is not convenient that a Judge 
should seek his lodging when he cometh 
to serve his prince and his country." 

In Fortescue's time there were four 
inns of court and ten inns of chancery, 
the former being frequented by the so~ 
of the nobility and wealthy gentry, ~ 
the latter by merchants and others w 0 

had not the means of paying the greater 
expenses (amounting to about " twenty 
marks" per annum) of the inns .o~. con~ 
The first were called apprentu:ii nobi· 
liores, the latter apprenticii only. 

On the working days, says Fortes~ue; 
in his 'De Laudibus Legum Anghre, 
most of them apply themselves to the 
study of the law; and on the holy daY,9 

to the study of Holy Scripture. But 11 
appears that they did not entirely neg!~ 
lighter pursuits, for, says the same leal'I'. 
author, they learn to sing and to exercise 
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themselves in all kind of harmony, and 
they also practise dancing and otlier no
blemen's pastimes. He says they did 
everything in peace and amity, and al
though the only punishment that could 
be inflicted (as is the case now) was ex
pulsion, they dreaded that more than 
other criminal offenders fear imprison
ment and prisons. The inns of court, for
merly called" hostels," are Lincoln's Inn, 
the Inner Temple, the Middle Temple, 
and Gray's Inn. 

The Inner Temple, as well as the Middle 
Temple,owesitsnametotheKnightsTem
plars, who appear to have established 
themselves here about the year 1185, and 
called their house the New Temple.' 
After the dissolution of that order, it was 
granted to the Knights of St. John of Je
rusalem by Kiug Edward III., and was 
soon after, according to Dugdale, demised 
by them to "divers professors of the 
common law that came from Thavye's 
Inn, in Holburne." 

The church, which is common to both 
societies, was founded by the Templars, 
up-0n the model of that of the Holy Se
pulchre at Jerusalem, and was consecrated 
m 1185, and dedicated to the Virgin 
Mary. It consists of a round tower at 
~e western entrance, and three aisles run-
mug east and west, and two cross aisles. 
This church has been recently restored 
and beautified. 

Be?ides .these four inns of court, there 
are eight mns of chancery, which are a 
~rt of daughter inns to the inns of court. 
hey~re.now only used as chambers, and 

are prmc1pally inhabited by solicitors and 
attorneys. Two belong to Lincoln's Inn, 
namely, Furnival's Inn and Thavye's 
~n; the f?rmer of these two has lately 
He~ rebu~lt, and has a front towards 

0 orn; it comprises upwards of 100
Tis of chambers. Four belong to the 
Nemp\e, Clifford's Inn, Clement's Inn, 
a~w ~n, and Lyon's Inn. All these 

• Th outsid~ 'femple Bar, near the Strand. 

Each inn of court is governed by its 
own benchers, or "antients," as they 
were formerly called, who fill up the 
vacancies in their own body. Any bar
rister of seven years' standing may be 
elected a bencher; but that honour is 
now usually conferred only on queen's 
counsel. The Benchers of each inn 
exercise the power of calling to the bar 
the membPrs of their own inn. [BAR· 
RISTER.] They also exercise the power 
of disbarring a barrister, that is, depriv
ing him of the privileges which they have 
conferred by calling him to the bar, if 
they see sufficient reason for such a pro
ceeding. · 

INQUEST. [CORONER.] 
INSANITY, LEGAL. [LUNACY.] 
INSOLVENT is, literally, a man who 

cannot pay his debts. But a man is not 
properly called insolvent till he has 
been found to be so by the process to 
which he is liable under the insolvent 
acts, if he does not pay his creditors. 
Statutes have from time to time been 
passed for the purpose of releasing from 
prison, and sometimes from their debts, 
persons whose transactions have not been 
of such a nature as to subject them to the 
Bankrupt Laws. These statutes have 
been passed for a limited time only, and 
have been continued by subsequent enact
ments. 

The Insolvent Law of England was 
consolidated by the 7 George IV. c. 57, 
continued by the 1 William IV. c. 38, 
and since by annual statutes for one year. 
It was somewhat modified by 1 and 2 
Victoria, c. 110. The law is administered 
by commissioners appointed by the crown, 
in a court called the Insolvent Debtors' 
Court, and three o( the commissioners 
from time to time make circuits, and give 
their attendance at the assize towns or 
other places where prisoners may be or
dered to appear. [CrncuITs.] 

By the 1 & 2 Viet. c. 110, no person 
can be arrested upon mesne pr<;>cess in 

n ~.remammg two, Staple Inn and Bar- any civil action, except in certam cases 

0;rths ~nn, belong to Gray's Inn. Most specially provided for by the act. . 
e inns of chancery have a hall in The general object of the law as tom-

some of wh" h d' ' h d b ti · re ic muers are provided and Isolvency is to release t e e tor rom pr1
thrms kept, as in the inns of court · but son to free his person from liability as to 

ese te d ' ' h' d. hbe rms o not qualify the student to debts contracted previous to is 1sc arge, 
called to the bar. but to make all his present and future ac-

VOL. Ir. · I 
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quired property available for the benefit of 
his creditors. Where new creditors have 
a claim on the insolvent's subsequently 
acquired property, which is of such a 
nature that it cannot be taken in execu
tion, it may be necessary to apply to a 
court of equity, which in administering 
such estate of a deceased insolvent, will 
pay the creditors subsequent to the insol
vency first, and then the creditors prior 
to the insolvency. · 

It is not easy to state the Jaw and prac
tice as to insolvency at present, in conse
quence of several acts having been re
cently passed in a great hurry, and in 
~onsequen~ of the ~ast act having only 
JUSt come mto operation. 

From August, 1842, to August, 1845, 
!hree acts have been passed relating to 
msolvent~debtors: these are 5 & 6 Viet., 
c. 116 ; 7 & 8 Viet., c. 96 ; and 8 & 9 
Viet., c. 127. . 

The act 5 & 6 Viet., c. 116, which 
came into operation 1st November, 1842, 
enabled a person who was not a trader 
within the meaning of the bankrupt Jaws, 
or a trader who owed debts which 
amounted in the whole to less than 300l. 
to obtain by petition a protection fro0:: 
the Court of Bankruptcy in London or 
the commissioners of the District Courts 
of Bankruptcy in the country, from all 
process whatever (except under a judge's 
order), ei~her against his person or pro
perty until the cas.e wa.s adjudicated by 
the court. In the mterim the insolvent's 
pro~rty was vested in an official assignee 
~ppomted by the court. If, on the liear
mg of .the pe~ition, the commissioner 
:were sa!1sfied with the allegations which 
it contamed, and that the debts were not 
contracted by fraud, breach of trust or 
by any proceedings for breach of 'the 
la s, he was empowered to make a final 
~rder for the protection of the petitioner 
from all process, and to cause his estate 
a_nd effects to be vested in an official as
signee, togeth.er with an assignee chosen 
b}'. the cre~1tors. The commissioner 
might also, 1f ~e ~ought fit, make an 
order for carrym g mto effect such 
posal .as t~e p~t~tioner might havep~~~ 
forth m his petition, and direct some al
low~nce to be made for the support of 
the msolvent out of his effects. 

The act 7 & 8 Viet., c. 96, passed 9th 
August, 1844, is entitled 'An act to 
amend the law of Insolvency, Bank· 
ruptcy, and Execution.' It enacted that 
any prisoner in execution upon judgment 
in an action for debt, who was not a 
trader, or whose debts, if a trader, were 
under 300l., may, without any previous 
notice, by petition to any court of bank· 
ruptcy, be protected from process and 
from being detained in prison for .any 
debt mentioned in his schedule; and if so 
detained, the commissioners of any bank· 
ruptcy court may order his discharge. 

The property of the insol~ent m~y 
be seized for the benefit of bu; credit• 
ors with the exception of the weari~g 
apparel, bedding, and other necessanes 
of the petitioner (the in~olven~ under 
7 & 8 Viet. c. 96) and his family, and 
the working tools and implemenlli of 
the petitioner not exceeding in the wh~le 
the value of 20l. Under the 7 & 81.ic. 
c. 96 (§ 39) if a petitioner for pr?t.ectlon 
from process (pursuant to the provisions of 
that act) shall wrongfully andfraudulently 
omit in the schedule which schedule he 
is required to make 'cs & 6 Vic. c..116), 
any property whatsoever, or retam.or 
exempt out of such schedule any wear~ng 
apparel, bedding, or other necessaries, 
property of greater value ~ban 20!., he 
shall, upon being duly convicted thereof; 
be liable to be imprisoned and keet to bard 
labour for any period not exceeding three 
years. 

The 7 & 8 Vic. c. 96 made a great !I· 
teration as to debts under 2ol. The ?1th 
se"tion is as follows : " Whereas it f 
expedient to limit the present power~ 
arrest upon final process, be it enact . 
That from and after the passing of th~ 
act, no person shall be taken or cha~g d 
in execution npon any judgment obtaine 
in any of her Majesty's superior courtS. 0~ 
in any county court, court of r_equests~e 
other inferior court, in any action for ro 
recovery of any debt wherein the 611 

recovered shall not exceed the sum of 2 h 
exclusive of the costs recovered by ~ded 
judgment." The 58th section provi e 
that upon application to a judge, of 0~'. 
of the superior courts of law at We> h 
minster, or to the court in whic~ sue. 
judgmfmt as is mentioned in sect10n 5,, 
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sh~ll have been obtained, all persons in 
execution at the time of passing this act 
be discharged, when the debt exclusive 
of costs did not exceed what is specified 
in the 5ith section. Accordingly, such 
persons, on making application pursuant 
to the 58th section of this act, were dis
charged from prison in England and 
Wales. 

The consequences of the legislation 
contained in the .5 ith and 58th sections 
of 7 & 8 Viet. c. 96, were these. All 
persons who were in confinement for 
debts under 201., exclusive of costs, might 
get their liberty; but the judgment upon 
which the debtor was taken in execution 
remained in force (§ 58), and the judg
ment creditor or creditors had their re
medy and execution upon every such 
judgment against the property of the 
debtor, just as they might have had if 
he had never been taken in execution 
npon such judgment. The 59th sectio~. 
gave to the judge who should try such 
cause(§ 58), being either a judge of one 
of the superior courts or a barrister or 
attorney at law, power to imprison the 
defendant (debtor) for such times as are 
mentioned in § 58, if he should appear 
to have been guilty of fraud in contracting 
the debt, or had contracted it under the 
other circumstances mentioned in the 
59th section. 

The amount of debts in England and 
Wales under 201. must always form a 
very considerable propo1iion of all the 
debts that are at any time due in ErJO'
land and Wales. Such debts comprehe;d 
a large part of the dealings of shopkeep
ers and petty tradesmen ; probably in a 
very large number of cases debts under 
201. may comprehend every debt that is 
due to a large body of petty tradesmen. 
~he tradesmen no doubt do in many cases 
give credit to persons who have no rea
sonable means of payment, and with 
whose .character and conuition they are 
very 1mperfoctly acquainted. Many 
persons are always willing to contract 
a debt, but never intend to pay if they 
can .help it. .Another class of debtors 
eons1sts of those whose morality is not so 
w~n, fixP.d as to make them good and 
inl!mg payers, but who will pay and do 
pay under the combined influence of 

some feeling of honesty and some fear of 
the consequences of non-payment. A 
third class, which we hope may be the 
most numerous of all, is willing to pay, 
but often requires time, and must be de
prived of many comforts if they cannot 
command the credit which their charac
ter and earnings fairly entitle them to. 
[CREDIT.] 

The 57th and 58th sections of the 7 & 
8 Viet. c. 96, deprived creditors of their 
hold upon their debtors for sums. under 
20l., and left to all persons who had 
claims upon persons in prison for sums 
above 20l., the power of still keeping 
their debtors there. As to debts under 2C'/. 
existing before the act, and for which the 
debtor was not in execution, it left the 
creditor no remedy except against his 
property. And here we may remark that 
the question as to the imprisonment of 
debtors seems reducible within narrow 
limits, if we view it merely as it affects 
the interests of the community. The ob
ject in allowing a debtor to be seized is 
not to punish him as a debtor, but that he 
may be subjected to a complete examina
tion for the purpose of discovering what 
his property is, that he has not parted 
with it to defraud his creditors, and that 
there was no fraud in the contracting of 
the debt. The simple fact of b~ing in
debted and unable to pay should not be 
punished. The contracting debts under 
such circumstances as amount to fraud 
ought to be punished. The principle 
then which should guide a legislature 
should be, not to punish a man simply 
because he is indebted and cannot pay his 
debts, but to punish him for any fraud 
that is eommitted either in contracting 
the debt or in attempting to evade the 
payment of it. Now iu the case of a 
debtor, fraud, both in contracting a debt 
and in attempting to evade payment, is 
known by experience to be a thing of 
frequent occurrence; and it is therefore 
just and reasonable that judgment cre
ditors should have the power to secure 
the person of their debtor until he has 
paid his debts or made a full and honest 
statement of his means of payment. 

The effoct' of the last-mentioned act 
was of course to diminish the credit 
given by small dealers to all persons. 

I~ 
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"The act also relieved many dishonest 
debtors from the payment of their past 
debts, for it deprived the creditor of 
his most efficient remedy; and as to 
all future dealings, it rendered the 
small tradesman Jess willing to give cre
dit to those who, under the old system, 
had it. But the act did more: it encou
l'll"'ed fraud and a fraudulent system of 
tr~de. Persons who were refused credit 
by r~spectable tradesmen, who honestly 
paid for their goods, could still obtain 
credit of tradesmen whose practices were 
not so honest. The amount of mischief, 
both pecuniary and moral, caused by this 
unwise measure, may be estimated from 
the loud complaints against it from all 
parts of the kingdom, from a great variety 
of tradespeople, especially tailors, shoe
makers, butchers, bakers, grocers, three
fourths of whose debts, and of retail 
tradesmen generally, are ordinarily in 
sums under 20Z. In some wholesale 
trades three-fourths of the debts are also 
in sums under 201. Their debtors set 
them at defiance, as, except in cases of 
fraud, there was no power of obtaiuin"' 
payment except by an actiou in one of 
the superior courts, in which case the 
creditor would have to pay the costs out 
of his own pocket, and in the end might 
be unable to obtain satisfaction for the 
debt. Even in the small debts' courts, 
the costs allowed being small, the cre
ditor who sued was generally charged 

·extra costs, which could not be charged 
to the debtor. Many tradesmen had debts 
in sums of less than 20l. which in the 
aggre~ate amounted to a large sum, per
haps m some cases to 2000Z. or 3000[. 
In some of the provincial towns it was 
stated that the aggregate amount owing 
in 11ums under 2UZ. was not less than
ioo,oooz. 

It would seem as if the legislature 
made this alteration as to 20Z. debts 
under the opinion that all persous liable 
!O that amount and under, must be very 
ill-used people who required relief. and 
that the creditors need not to be reg~rded 
in the matter. The creditors however 
did not fail to make their ~omplain~ 
lli.lU,.,n, and never were complaints more 
r~onable. 

Tbe legislature have now remedied 

the mischief which they did by a new 
act, 8 & 9 Viet., c. !'27, and intituled very 
significantly 'An act for the better se
curing the payment of small debts;' and 
it began by declaring, which every think· 
ing ~ian will allow to be true, that "it is 
expedient and just to give creditors a 
further remedv for the recovery of debts 
due to them.'r The sums to which the 
act applies are debts under 20Z., exclusive 
of costs. The powers of 7 & 8 Viet., c. 
96, and of the several acts relating w 
insolvency are applicable to 8 & 9 Viet, 
c. 127. 

The act (8 & 9 Viet. c. 127) gives 
to creditors the means of obtaining pay· 
ment of sums under 20Z., besides the costs 
of suit, by the following process. Acre
ditor who has obtained judgment,. or 
order for payment of a debt not exceedm.g 
20l. (exclusive of costs) may summon his 
debtor before a commissioner of bauk· 
ltuptcy; or he may summon his ~ebtor 
before any court of requests or conscience, 
or inferior court of record for the re
covery of small debts, if the judge of su.ch 
court is a barrister-at-law, a special 
pleader, or an ·attorney of ten years' 
standing. It may here be remarke~ ~at 
this part of the act which takes the Jlms· 
diction of the courts of request out of the 
hands of non-professional commissioners 
is a new provision. The judges of t.bese 
courts are made removeable for 1msbe
haviour or misconduct, and the courts 
will be assimilated in some degree to the 
Bankruptcy and Insolvency Courts. 

On the appearance of the debtor before 
the commissioner or court upon sum· 
mons, he will be examined by the cour4 
or by the creditor if he think fit, "tou~h· 
ing the manner and time of his contractmg 
the debt, the means or prospect of pay· 
ment he then had, the property or means 
of payment he still hath or may have, 
the disposal he may have made of anr, 
property since contracting' such debt 
The commissioner is empowered to n1a e 
an order on the debtor " for the payi:ne0! 
of his debt by instalment or otherwise i 
and if the debtor fails to attend or to make 
satisfactory answer, or shall appear. to 
have been guilty of fraud in contracttn~ 
the debt, or to have wilfully contracted 11 
without reasonable prospect of being able 
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to pay it, or to have concealed or made Iceedings. If at the first meeting the 

away with his property !n.order to ~efeat 
his creditors, the comm1ss1oner or Judge 
of the court may commit him for any 
time not exceeding forty days; but such 
imprisonment will not operate in satis
faction of the debt. Wearing apparel and 
bedding of a judgment debtor, and the 
implements of his trade, amounting in the 
whole to a sum not exceeding Gl. in value, 

, are exempted from seizure. The powers of 
.all inferior courts under this act are assimi
lated; and a suit commenced in one small 
debt court cannot be removed to another 
similar court in the same town. When a 
debt exceeds IOl., the suit may be removed 
by certiorari to the superior courts. Any 
of her Majesty's secretaries of state are 
e~p.owered to alter or enlarge the juris
d1ctwn of all small debts and inferior 
cou:is. The act itself enlarges the juris
diction of courts of requests, where sums 
not exceeding 2l. could heretofore only be 
recovered, and now sums not exceeding 
201. may be recovered in them. It is provi
?ed by the act, that all suitors' money paid 
!flto cou~·t and not claimed for six years, 
IS to go mto a fund for the payment of the 
nec~ary expenses of carrying on the 
busmess of the court. 
. The act i & 8 Viet. c. 70, which came 
~to operation lst September, 1844, and 
IS entitled 'An Act for facilitating ar
rangements between Debtors and Credi
~rs,' is or the nature of an insolvent act. 
. nder tlus act a debtor who is not sub-
Jee~~ the Bankrupt Laws may apply by 
petit.1on to a court of bankruptcy and 
h?tam p:otection from arrest, provided 

is petition be signed by one-third in 
<l:Uix;r and. -yalue of his creditors. The 
f ~rs. ~tit1on must set forth the cause 
~ m~bihty to '!l~et his creditors, and 

ntam a propos1t10n for the future pay
ment or the compromise of his debts, and
8 statement of his assets and debts. Any 
one of the .commissioners of bankruptcy 
may ex~mme the petitioning debtor, or 
any credit?r who may join in the petition,
?r an.y witness produced by the debtor,ili pnvate; and if he be satisfied with 

e statements made, he may convene a 
ge~.ral meeting of all the petitioner's 
~re. itors, and appoint an official assignee, 
€!jistrar, or a creditor to report the pro-

major part o_f the crecli~rs in number ~ml 
value, or mne-tenths Ill value, or mne
tenths in number of those whose ~e.bts 
exceed 2ol., shall assent to the.proI?os1t10n 
of the debtor, a second meetrng is to be 
appointed. If at the second meeting 
three-fifths of the creditors present in 
number and value, or nine-tenths ill' 
value, or nine-tenths in number of those 
whose debts exceed 201., shall agree to 
the arrangement made at the first meet
ing and reduce the terms to writing, such 
resolution shall be binding, provided one 
full third of the creditors in number and 
value be present. Under this arrange
ment the affairs of the debtor may be 
settled. 'Vhen this has been effected, 
a meeting of the creditors is to be held 
before the commissioner, who is to give 
the debtor a certificate, which shall ope
rate as a certificate under the statute 
relating to bankrupts. 

The regulations of the 7 & 8 Viet. c. 
96, as to debts under 2ol. caused universal 
dissatisfaction among creditors in Eng
land and Wales, as we have already ob
served. The debtors, we may presume, 
were satisfied with the new law. The 
evidence taken before the Lords' Commit
tee in 1845 proved the necessity of 
amending this act. The history of this 
pie~ of unwise legislation and of its cor
rection is useful. It shows how ill
considered measures may sometimes 
become law in this country, in which the 
mass of public business is so enormous 
that important statutes are sometimes 
enacted in great haste and consequently 
without due deliberation. It also shows 
that the force of opinion, when sustained 
by souud reasons and directed by men 
of judgment, is strong enough t? induce 
the legislature to amend their mistakes. 

The law of debtor and creditor has 
been a difficulty in all countries. In 
England an insolvent debtor may, in 
certain cases, be subjected to the opera
tion of the Bankrupt Laws. [BAKK
RUPT.J If he cannot claim the benefit of 
the Bankrupt Laws, he is subject to the 
law that relates to insolvent debtors. 
The question of arrest and imprisonment 
for debt has been chiefly discussed with 
reference to insolvent debtors, that is, the 
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class of debtors whose debts have not 
been contracted in the operations of trade 
or commerce, or under such circum
stances as to bring them within the. Bank
rupt Laws. 

Formerly there were two kinds of 
arrest in civil cases, that which took 
place before trial, and was called arrest 
on mesne process; and that which takes 
place after trial and judgment, and is 
called arrest on final process. In the 
arrest on mesne process it was only ne
cessary for the plaintiff to make an affi
davit that the cause of action amounted 
to 201. (7 & 8 Geo. IV. c. 71), upon 
which he could sue out a writ called a 
capias, which was directed to the sheriff, 
who thereupon gave his officers a warrant 
for seizing the alleged debtor. The sta
tute 1 & 2 Viet. c. l1O, §§ 2, 8, 4, 5, 6, 
enacted that no person can be arrested 
for alleged debt before a judgment has 
been obtained against him, unless it can 
be shown to the satisfaction of a judge of 
one of the superior courts that the plaintiff 
has a cause of action against such person 
to the amount of 20l. or upwards, and 
that there is probable cause to believe 
that the defendant is about to quit Eng
land. A defendant may also be arrested 
upon mesne process when he has received 
an unfavonrable judgment in the court 
for the relief of insolvent debtors (1 & 2 
Vic. c. 110, § 85). 

Arrest in execution is therefore now 
the only arrest that is of any practical 
importance: it means the arresting of a 
man after a court of justice has decided 
that he owes a debt. The ground of ar
resting the man is, that he does not pay 
the debt pursuant to the judgment· in 
other words, he disobeys the comm'and 
of the conrt, which has declared that he 
lllUSt pay a certain sum of money to the 
plaintiff. 

On the subject of maintaining the law 
of arrest in execution there has been dif
ference of opinion. The best arguments 
in favour of it that we have seen are 
contained in a' Supplementary Paper on 
Bankruptcy and Insolvency, by William 
John Law, Esq. Dissentient from the 
~eport. Presented to both Houses of Par
liament, 1841.' Mr. Law did not sign 
the report of the other commissioners on 

the subject because he did not agree with 
them ; and the Supplementary Paper con· 
tains the reasons of his dissent. 

With respect to arrest iu execution, 
Mr. Law's intimate knowledge of the 
relation of debtor and creditor has en· 
abled him to answer fully all the argu· 
ments of those who attempt to show the 
insufficiency of this final arrest. He has 
proved beyond doubt the justice of this 
final arrest, or if the word justice be ob
jected to, its usefulness to the community. 
A man is not now arrested till he has 
disobeyed the judgment of a court or 
justice. It is his business to show w~y 
he disobeyed the judgment ; and m 
the mean time either his person must be 
secured, or the judgment of the court 
must be treated as a mere idle form. It 
may be said,' the plaintiff can proceed.~ 
take the debtor's property : but even vISI· 

bleproperty cannot always be got at; for 
ivhen the sheriff goes to seize it, "~ome 
one on the premises holds up a bit of 
parchment called a bill of sale, and 
frightens him out again; there is not one 
plaintiff in five hundred, great or small, 
who has courage enough to indemnify 
the officer, and defy the fraud." lf there 
is this difficulty as to the taking posses· 
sion of a debtor's visible property, what 
must be the difficulty. of getting at ~h.e 
property of the debtor which is not vISI· 

hie? And what other mode can be sug· 
gested of compelling the defendant to 
give a true account of all bis property 
than to imprison him until he does? "A 
defendant has always been prone to p~ace 
his property out of reach of an ex~cution, 
but there has been this one restramt: be 
says to himself, 'If I make my property 
safe, they will take me, and then I must 
bring it forward.' When property only 
can be touched, the argument is changed, 
it becomes this : ' If I make my property 
safe, my enemy can do nothing.' So 
necessary is process against the person 
for process against the property, and so 
unreasonable is it to require of the cre
di tor by record the establishment of any 
further case, in order to entitle him to an 
execution. His judgment is his case: 
the clearest duty lies on the other pa, 
to establish his exemption from the tas 
of satisfying it." 
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The great argument of the Report from 
which Mr. Law dissents is this: that all 
execution against the person presumes 
fraud. This argument is very absurd. 
The presumption ought to be against the 
debtor who does not obey the judgment 
of the court. He may be guilty of fraud 
or he may not: it is his business to ex
plain why he disobeys the order of the 
court. This argument against execution 
is founded on the presumption being in 
the debtor's favour, instead of being, as it 
is, against him. "The practical justice 
and wisdom is in subjecting all (debtors) 
to searching inquiry, for the purpose of 
ascertaining whether they are dishonest 
or not. I am quite sure that in that 
court (the Insolvent Court) where search
ing inquiry is known and practised, it is 
found necessary to be applied to every 
case as the means of disclosing its true 
character and merits." 

" Blamelessness must not be presumed : 
faultiness is to be presumed: it may or 
may not be that which is told by the word 
fraud; the precise shade cannot be pre
sumed; the character and degree are to be 
learned through a deliberate and forced 
enquiry. ~t is misrepresentation to say 
thatfrau~ 1s presumed and punished on 
presumpt10n ; the coercion which was 
once purely punishment is now necessary 
c_oer:1on f? the investif?ation of a ques
tion in which presumption is and ouo-ht 
!<>be aga~st t~e party coerced. The debtor 
m execution 1s the applicant for indul
~euce;.he has to establish his case ; but he 
18 at hb~rty to.institute proceedings to
wards thJS quest10n instantly on his arrest· 
ll:Ild not only is he at liberty to seek exem~ 
tlo~ from the consequences of the injury 
which he has done to the particular party 
who has pursued him, but to use the same 
OPJJ?rtunity for acquiring a privilege 
agamst every person in the kingdom to
wards whom he stands in a similar predica
ment· · · 
0
f '.on givmg to the true owners a part
th~ir property, or on showing that there 

~mams no. part to surrender, he receives, 
excuse is found for granting it, this 

~eat boon-a total freedom for the future 
heP~~on an~ property ; save that if ever 
th come in the full and fair sense of 
r~·t~rds of ability to pay, there will 

1 
e ma competent tribunal the power 

to ascertain that ability and to exact that 
payment. 

" It is almost unnecessary to say that 
these results ought not to be enjoyed 
without that full disclosure of the history 
of his property which is found in the 
schedule of an insolvent debtor; that 
full opportunity for the creditors to 
challenge this history; and that fair, 
deliberate, and effective investigation 
of its truth which is made in that 
court." 

These general arguments in favour of 
the justice of final execution are sup
ported by Mr. Law with facts equally 
strong, which also prove the efficacy of 
such· arrest. The mode in which he has 
examined the arguments in favour of 
abolishing arrest, which are derived from 
certain returns, is completely convincing. 
The wonder is that such shallow argu
ments against the law of arrest should 
ever have been brought forward. The 
efficacy of arrest must not be estimated 
"by the extent of dividends made in the 
Insolvent Debtors' Court, or the propor
tion of unfavourable judgments;" though 
it must be remembered that the divi· 
dends are not none at all, as some people 
suppose. 

It is clearly shown by Mr. Law that 
arrest does make people pay, who do not 
pay till they are arrested ; it is found that 
the examination to which insolvents are 
subjected exposes a great amount of fraud; 
and it is also certain that the number of 
those who are induced to pay by the fear 
of arrest is considerable, just as the fear 
of other punishment prevents many per
sons from committing crimes, who have 
no other motive to deter them. The fear 
of arrest is precisely that preponderating 
weight which is wanted to induce those 
whose honesty is wavering to incline to 
the right side. 

The arguments of Mr. Law should be 
read by every man who wishes to form 
a sound judgment on the law of insolvent 
debtors in England; and so much of his 
arguments as have here been given, may 
help to diffuse some juster opinions on a 
subject in which a sympathy with debtors, 
to the total forgetfulness of creditors, has 
led many well-meaning people to adopt 
conclusions that tend to unsettle all the 
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relations of society, and to confound 
honest men and rogues. 

In &otland, the being in a state of 
insolvency has the same effect in regard 
to questions of stoppage in transitu, and 
others connected with sale and delivery, 
as it has in England. The word is often 
used in connection with the bankrupt 
Jaw, because being insolvent is one of 
the in<>"redients of Notour Bankruptcy. 
[BANK~UPT.] Cessio bonorum is the 
name of the procedure that in Scotland 
stands in place of the insolvency relief 
system in England. [CESsIO BoNoRuM.] 

INSTANCE COUHT. [ADmRALTY, 
C0onTs oF.] 

INSTITUTION. [IlEN~:FicE, p. 340.J 
INSURANCE, FIRE. Among those 

associations whose object it is to secure 
indiviquals from the consequences -0f 
accidental loss, companies for assuring 
the owners of property from loss arising 
from fire are among those of most obvious 
utility, and have long been successfully 
established in this country. It might 
have been expected that the great advan
tage to society in general of individuals 
providing against their ruin by means of 
trifling annual contributions would have 
been so far acknowledged on the part of 
the British legislature as to prevent the 
imposing of a tax upon the prudence of 
the people. Such, however, is not the 
fact, and a duty is levied at the rate of 
3s. per cent. per annum upon the amount 
of property insured against destruction 
by fire, which rate is, in most cases, equal 
to 200 per cent. upon the premium de
manded by the insurance offices, which 
premium is found sufficient to cover 
all losses, as well as to defray the ex
penses of management. and to afford an 
adequate return to capitalists who embark 
their pr~pertJ'. ~n the u~1dertaking. How 
far the 1mpos1tion of this tax prevents in
surances being effected it is not possible 
to determine. That many persons neglect 
to insure against the risk of fire from 
being compelled to pay 4s. 6d. for each 
IOOl. value of their property, who would 
not neglect such precaution if they could 
a~in security by payment of Is. 6d. for 
a like amount, will be readily acknow
le~ged; and the propriety of repealing 
this tax has been frequently urged. But 

this tax produces to the revenue above a 
million sterling, and as the amount is 
raised without trouble and at little cos4 
the tax offers to the minister of the day 
an inducement for its continuance which 
it will be difficult to overcome. There 
is indeed no individual who can complain 
of special injury or grievance from the 
tax : it is imposed on all persons alike; 
and the insurance offices, by which it is 
collected and paid over to the govern· 
ment, have an advantage in its continu· 
ance, in respect of the discount or allow· 
ance which is made to them on the 
amount-an advantage, however, more 
specious than real, as the repeal of the 
tax would greatly increase the business 
of the offices. 

During a period ofdistress experienced 
by the agriculturists, the landowners and 
farmers of Great Britain, acting through 
their representatives in parliament, ob
tained in 1833 an advantage over other 
classes of the community by the repeal of 
the duty upon insurance of farm produce, 
farming stock, and implements of hus
bandry (3 & 4 Wm. IV. c. 23). 

There is no reason why the insurance 
of farm produce should have this advan· 
tage over any other kind of produce; and 
the total repeal of this impolitic and now 
unjust tax, since it no longer falls equally 
on all, would be loudly called for by all 
classes of the community, if they. were 
aware of their true interests. It 1s the 
interest of the state that partial losses 
should be distributed among a large num· 
ber of capitalists, to each of whom .the 
loss is trifling, while by the contribut10ns 
of many individuals one individual ~ay 
be saved from ruin, and that capital which 
he is productively employing in some 
branch of business may not be all at once 
withdrawn from it. The advantage to the 
individual whose property is destroyed, 
of having it restored to him so tha~ be 
does not Jose his business or occupation, 
is too obvious to need any remark. The 
advantage to the labourer is equally 
great, for in many cases the Joss of the 
employer would throw him and others 
out of profitable employment; and if bis 
employer were not indemnified by a fire 
insurance, the labourer would often be 
ruined as well as the employer. 
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Cases occur in which frauds are prac
tised by parties insuring for more than 
their property is worth ; and there are 
also cases in which property has been 
burnt by insolvent persons in order to ob
tain the insurance money. The com
panies sometimes consider it prudent to 
pay the money, though the claim might 
be disputed; and sometimes it is success· 
fully disputed. The best institutions are 
liable to be abused ; but institutions are 
useful when their object can be effected 
in the great majority of cases, and the 
exceptions must be put to the account of 
accident, just as it is useful to plough and 
sow, though accident sometimes prevents 
the reaping. 
. The amount of farming stock insured 
m 1843 was 60,232,999l., of which 
4,598, i941. was insured in Scotch and 
Irish offices; 33,628,007[. in London 
offices; and 22,006, l 98l. in English coun
try offices. In 1843 the Norwich Union 
office insured farming stock to the amount 
of9,618,301il. The Fire Offices have on 
some ?cca~io~s refused to insure farming 
stock Ill districts where the agricultural 
labourers were badly off and acts of in
cendiarism very frequent. 

The sums insured against fire in Eng
land, Scotland, and Ireland, in 1801 and 
1841 were as follows:
. 1801 1841 
England • £219,62.1,954 £605,878,933 
Scotland• • 3,786,146 44,655,300 
Ireland • • 8,832,125 31,005,606 

.The total sums insured in the United 
Km~dom in each of the years 1801 1811 
1821• 1831, and 1841, and the in'creas~ 
~rthcent. on a comparison of each year 
wi 1801 were as under:

1801 £ Inc, per cent. 
232,242,225 

!Sil 366,704,800 57•8 
l821 408,037,3.32 75•6 
1831 526,655,332 126· 7 
IS41 fi81,539,839 193•4 

p. ~;~ger's ' Progress of the Nati on,' iii. 

ce~~d dutr ?n fire insurances has ex
last fewa million sterling annually for the 
· years. The duty in the follow~ing Years was:

£ £ 
1837 903,311 1841 1,022,312 • 
1838 944,984 1842 I,027,467 
18°39 968,476 1843 1,051,543 
1840 9i4,610 1844 0,000,000 
In one London Pire Insurance Office 

the duty paid in 1843 amounted to 
1il,692l. and in another to 125,92Il., or, 
together, 297,613[. out of I,051,5431. paid 
by all the offices in the United Kingdom. 
The duty paid by Scotch and Irish offices 
in 1843 was 115,770l.; 690,446l. by Lon
don offices; and 245,327l. by country 
offices in England. 

INSURANCE, LIPE. [L1FE IN
SURANCE.] 

INSURANCE, MARINE. [SHIPS.] 
INTEHDICT, in the law of Scotland, 

a Judicial prohibition of injurious illegal 
proceedings. Although both the term 
and the practice have been derived 
from the interdictum of the Romans, 
the process has much more analogy with 
the " injunction" of the English Equity 
Courts. It has to be kept in view, how
ever, that in Scotland neither a real nor 
a nominal conflict between courts ad
ministering the law of civil rights is 
known, and therefore there is nothing 
analogous to an injunction in a court of 
equity against proceedings in a court or 
law. Interdicts granted by the ordinary 
law courts against proceedings in the 
ecclesiastical courts are however. not un
common, and in the late discussions whicil 
produced the secession of the " Free 
Church,'' many interdicts were granted 
by the Court of Session against the exe
cution of proceedings of the ecclesiastical 
courts which were supposed to interfere 
with the rights of individuals. The Court 
of Session and the local courts of the 
sheriffs can grant interdicts. The prac-
tice is, when a case of immediate danger 
from any anticipated proceeding can be 
made out, to grant an interim interdict on 
an ex parte application, the other party 
being heard before it is made final. 
Where no case of immediate urgency is 
made out, the court appoints parties to 
be heard on the merits, or technically 
"passes the vote to try the questioi;i." In 
the Court of Session interdicts are ap
plied for to the Lord Ordinary on the 
bills, and his decision may be carried to 

http:408,037,3.32
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the inner house. On a late occasion, 
some persons having contracted with the 
proprietors of a grave-yard in Edinburgh 
for a site on which a public monument 
should be erected to the memory of " The 
political martyrs of 1793-4," some per
sons who had family burial places in the 
grave-yard applied for interdict, on the 
plea that the proposed monument was 
offensive to them. The interdict was 
granted by the Lord Ordinary on the 
bills, but recalled by the Inner House. 

INTERDICTUM. In the Roman Jaw 
the general distinction between an action 
(aetio) and an interdict (interdictmn) is 
this. In the case of au action, the prretor, 
upon the application of a complainant, 
if he saw no objection, granted him an 
action in these terms: judicium dabo, or 
actionem dabo. A judex was then ap
pointed, whose business it was to examine 
into the matter pursuant to the prretor's 
formula., and to decide or pronounce a 
judgment. In the case of an interdict, 
when application was made to the prrotor 
by a complaining party, if a sufficient 
case was made out, the prretor imme
diately made an order, which varied ac
cording t.o the case, and was indicated by 
one of these words : restituas, exhibeas, 
veto. The general description of the 
prretor's interdictum is this: it ordered a 
certain thing t.o be done, or it forbade a 
certain thing to be done. When the or
der was to produce ( exhibere) a certain 
thing, or to make some restitution (resti
tuere) as to a certain thing, the order was 
properly called a decretum. When the 
<>rder forbade a certain thing as for in
~tance, to ?isturb a m;in f~irly (bona fide) 
in possess10n of a thmg, it was properly 
called an interdictum. But the term 
interdictum was also applied as a general 
term to both kind of orders. 

The prretor's order might in some cases 
settle the ma~ter in dispute. If the de
fendant submitted, no farther proceeding 
y;ould be necessary. If further proceed
1~gs were necessary, the interdict must be 
~1e~~d merely ~ the commencement of 
Judicial proceedmgs, which were compre
hended under the term actio in its wider 
sense. The matter in dispute was brou,,ht 
before a court (judex, or recuperator~s)
named by the prretor. 

As to the exact nature of the Roman 
interdict, there is some difference of 
opinion. The question is, whether the 
interdict was merely a summary process, 
or whether it was (originally) a mode of 
giving relief when there was no other 
mode. 

The authorities for the Roman inter· 
diet are Gaius iv., 138-170; Paulus, Sen· 
tentiae Receptae, v., tit. 6 ; Dig. 43 ; 
See also Savigny, Das Recht des Besitzes, 
p. 403-516, 5th ed.; Puchta, lnstitutionen, 
ii. p. 138. 

INTEREST. [UsuRv.J 
INTERMENT, the burial of a dead 

body in the earth. The manner of dis
posing of the bodies of the dead has 
varied in different nations; but the most 
general modes have been interment in 
the earth and burning on a funeral pile. 
The practice of burying is probably the 
oldest mode, and with most nations has 
been the ordinary mode of sepulture; but 
the custom of burning the body, and 
afterwards collecting the ashes and de. 
positing them in a tomb or urn, became 
very general among the Greeks and Ro
mans. Among the Greek nations, how
ever, both the burning of the dead and 
the interment of dead bodies in the earth 
were practised. The Romans in .the 
earlier periods of their history certarnly 
buried their dead. It is recorded thal 
Sulla was the first member of the Cor· 
nelia gens who was burnt. The Egyp: 
tians do not seem to have ever adopted 
the practice of burning the dead ; ~d 
though, as we have observed, burnmg 
became common among the Greeks and 
Romans, it seems that interment was 
always practised by the lower ord:rs 
among the Romans. At Rome ~1.es 
were sometimes buried in pits (puticuh), 
or thrown to decay in certain unfre
quented places. (Varro, De Lin.q. ~at. 
v. 25; Horace, 1, Sat. v. 8, &c.) Tac1tuS 
(xvi. 6) speaks of the embalming and 
interment of Popprea, the wife of Nero, 
as a deviation from the general prac· 
tice. The practice of burning the ~ead 
appears . to have gradually gone mto 
disuse under the Empire; and probably 
it was never practised by the Christian~ 

A Constitution of the Emperor Jus~ 
nian (A.D. 537) regulated the expense 
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funerals in Constantinople. The con
stitution refers to prior legislation of 
Constantine and Anastasius. The object 
of the regulation is well expressed in the 
following words :-It was to "secure men 
against the double calamity of losing 
their friends, and at the same time incur
ring heavy pecuniary liabilities on their 
account." Provision was made for se
curing interment to each person free of 
cost, and for protecting the surviving 
friends from the extortion of those who 
buried the dead. Funds were appro
priated for the purpose of interment, 
which was conducted by persons ap
pointed for the purpose, and with decency, 
but at little cost. All persons were to be 
buried alike, with some small allowance 
in favour of those who wished for a little 
m?re display at their own cost ; but even 
~1:i ad~itional expense was limited ; and 
it IS said, " thus there will be nothing 
undetermined; but both those who wish 
to have funerals on a moderate scale will 
enjoy the advantages of our rule, and 
those w~o wish for more liberal arrange
m~nts will not be mulcted heavily, and 
will be enabled to show their liberality at 
~oderate cost." The whole Constitution 
!S very curious; but a full explanation of 
!1 would require some labour. The ob
jects of it have, however, been sufficiently 
stated here. The means by which they 
were.accomplished would not be suitable 
to th!S country. (Novell, 59.) 

At. Bombay, says Niebuhr (Reisebe
schreib~ng, &c. ii. 50), "the Parsees have 
a peculiar manner of interring their dead. 
~hey do not choose to rot in the earth 
hke the Jews, Christians, and l\foham
medans, nor be burnt like the Indians · 
but they let their dead be digested in th~ 
sBtomachs of birds of prey. They have at 

ombar a round tower on a mountain at 
some distance from the city which is co
vered on ~he top with plank~. Here they 
place their dead, and after the birds of 
:y have eaten the flesh they collect the 
f1: below in the towe~, and the bones 

0 e men and women in separate ves18se :" Herodotru; .'i. 140) says of the 
~ht!ent Magi that they never interred 
d eir dead till they were torn by birds or 
ogs. In Herbert's 'Travels' (ed 1638 

p. 54), there is a representation of.one of 

these Parsee towers. Some nations have 
eaten the aged and also killed and eaten 
those who were attacked by disease, and 
thus anticipated the trouble of interment. 
This revolting practice is established on 
sufficient evidence (Herodotus, i. 216, iii. 
99 ; London Geograp. Journal, ii. 199; 
BATTAS, Penny Cyclopadia.) Dr. Ley
den states that the Battas frequently .eat 
their aged, or infirm relatives as an act of 
pious duty. The Battas are not a fero
cious, but a quiet and timid people. l\ie
buhr says in a note to the extract given 
just above, "At Constantinople I heard, 
that in the southem part of Russia there 
is a people who think that they can show 
to their dead friends and relations no 
greater honour than to eat them. So dif
ferent are the opinions of mankind." 

These are, however, singular excep
tions to the general practices of all na
tions. Among the Europeans and those 
descendants of Europeans who have set
tled in parts beyond Europe, the inter
ment of the dead in the earth is the· 
universal practice. It was proposed, 
indeed, to revive the practice of burning 
during the French revolution, but the 
proposal was not adopted. It has also· 
been the practice of all nations called 
civilized, and 'perhaps of most nations 
called barbarous, to treat the dead with 
decency, and to accompany the funeral 
ceremony with religious rites. 

The places set apart for the burial of 
the dead are generally called cemeteries, 
which is a Greek term signifying "a 
place of rest or sleep," and was applied 
to common places of interment by the 
early Christians. Among the Greeks 
cemeteries were perhaps always without 
the cities. Among the Homans the 
tombs were generally placed by the sides 
of the public roads. It was an enactment 
of the Twelve Tables that a dead body 
was not to be buried or burnt within the 
city (Dirksen, Zwolf-Tafel Fragmente, 
p. 657). The prohibition against burning 
in the city is supposed by Cicero to have 
been made to prevent risk from fire: the 
reason for interment not being allowed 
within the city is not stated. A regula-· 
tion of the Twelve Tables appears to have 
limited expenses at funerals (Dircksen, p. 
665); and a law to the same effect was 
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passed in the time of the Dictator Sulla 
(Plutarch, Sulla, c. 35 ). 

The early Christians followed the 
custom of the Homans in burying 
outside of cities ; but they afterwards 
transferred their burial-places to the 
vicinity of the churches and within 
towns, where they have continued to be 
generally situated up to the present time, 
the churchyard being the usual place of 
interment, though, when the church is 
surrounded by houses, it is by no means 
a fit situation; for the putrid exhalations 
arising during the decomposition of ani
mal bodies are injurious to health, and 
capable of giving rise to, or at least of 
encouraging, the progress of various pes
tilential diseases, of which the most com
mon in this country are low nervous or 
typhus fevers. Thus the situation of 
cemeteries becomes an important consider
ation, in connexion with public health. 
The advantage, in point of salubrity, of 
having burial-places removed to some 
distance from large towns, is now begin
ning to be seen, and it is to be hoped that 
in a few years the practice of burying 
the dead in this country in the midst of 
crowded cities and in churches will en
tirely cease. Cemeteries should be placed 
on high ground, and to the north of ha
bitations, so that southerly winds should 
not blow over the houses charged with 
the putrid exhalations; low wet places 
should be avoided, and care should be 
taken that bodies are not interred near 
wells or rivers from which people are 
supplied with water. . 

There are now many cemeteries in the 
neighbourhood of London, and also in 
the neighbourhood of other large towns in 
England. 
. The su?ject of interment possesses con· 

s1de;a?le mterest in a legal point of view, 
for it. is often of great importance to de
termme how long a body has lain in the 
gro.und; and by observing the changes 
whw.h naturally take place in bodies 
:it d1ffe.rent .stages of decomposition, it 
is possible I~ some cases to determine 
whether ~;tam marks are the result of 
~ec?mpos1t10n or the remains of injuries
mthcted before death. 

Of late years the subject of interment 
has attracted much attention in England, 

and a great amount of information has 
been collected. Though opinions are not 
unanimous, the evidence appears to prove 
that emanations from crowded burial· 
grounds and from the vaults of churches 
do injuriously affect the health of per· 
sons who Ii ve near them ; and that these 
emanations, when sufficiently concen· 
trated, may produce speedy death. The 
general " conclusion that all interments 
in churches or in towns are essentially of, 
an injurious and dangerous tendency" 
(Report on the Pi-actice ef l11terme11t in 
Towns), is at least made a strong proba· 
bility, and strong enough, coupled wi~h 
other reasons, to justify the legislature. in 
forbidding such interments, and placmg 
all burying grounds under such . regula· 
tions as may prevent the effiuv1a from 
the dead from becoming detrimental to 
the health of the living. The Hepor~ to 
which reference has been made contams, 
in additiQn to the evidence on the inju· 
rious effects of crowded burial places, 
much valuable information on the injury 
to health caused, particnlarly among the 
poor, by the delay in interments. The 
following remark will show the nature 
and extent of this evil : "In a large pro
portion of cases in the metropo~is .and 
in some of the manufacturing distnrts, 
one room ·serves for one family of the 
labouring classes: it is their bed-roo~, 
their kitchen, their wash-house, their 
sitting-room, their dining-room; and, 
when they do not follow any.out-<loor 
occupation, it is frequently ~heir work· 
room and their shop., In this one rood 
they are born, and live, and sleep, an 
die, amidst the other inmates." Among 
the poor in some parts ?f Lon~on the 
average time that a body is kep.t is a?out 
a week, which sometimes anses Jrom 
inability to raise money for the fune~ 
expenses, as well as other causes; an 
where there is only a single apartmen4 
the dead and the living occupy it togetbf~ 
The injurious consequences to heat 
from the presence of a dead body, s.o~e
times in a state of rapid decompos1uonJ 
in a small ill-ventilated apartment, ti: 
particularly when death h~ been ~ 
consequence of malignant disease, can 
not be disputed; and the moral effect 00 

the living is demoralizing. The expense 
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of funerals is another head which is ex
amined in this Heport, where it .is well 
remarked that " the expense of inter
ments, though it falls with the greatest 
severity on the poorest classes, acts as 
a most severe infliction on the middle 
classes of society" (p. 46). The cost of 
interment in London varies frnm 41. for 
a labourer to I oool. for a gentleman : 
for persons of the condition of a gentle
man it is stated that 1501. would be a low 
average. But these charges do not include 
anything except the undertaker's bill. 
The account of the details of au expen
sive funeral, " which is strir,tly the 
heraldic array of a baronial funeral, the 
two men who stand at the doors being 
supposed to be the two porters of the 
castle, with their staves in black," &c., 
i~ ludicrous enough; 'but the disposi
!Ion to la~gh is checked by considering 
the pecumary embarrassment which this 
a?surd display often entails on the sur
vivors. 

The subject of interment, like many 
others relatin.g to the economy of society, 
may. at first sight not seem to require any 
parl!cnlar attention on the part of the 
state, It may be said, let every man 
bury his dead as he best can, and as he 
chooses. With respect to the rich, the 
expense is an absurd waste of money, 
and the example is bad; with respect 
to the middling classes, it is a heavy bur
den; .and to the poor, interment of their 
d~a~ i~ often almost an impossibility. To 
d1mimsh th.ese expenses, to secure the 
decency of mterment amongst all classes 
and particularly among the poor, and 
I? .prevent the contamination of the 
hvmg by th~ dead, are objects well worthy 
of the ~ttent10n of a legislator. The in
formation collected in the Heport above 
allnded to lays bare a revolting picture of 
m?ral and physical facts; but it is truly
&~id," General conclusions can only be dis
tinctly .made out from the various classes 
~I~ part1cul~r facts, and the object being 
ti e sul!gestion of remedies and preven
toons,. it were obviously as unbecoming 

yield to disgusts or to evade the 
~umeration and calm consideration of 

ese facts, as it would be in the physician or su .d r!faeon, in the performance of his 
uty with the like object, to shrink from 

the investigation of the most offensive 
manifestations of disease." 

The Report makes a proximate estimate 
of the total expense of funerals in Lon
don, which, according to the estimate, 
amounts to 62G,604Z. per annum; and a 
like estimate of the expense of all the 
funerals in England and Wales in one 
year is 4,8i0,493l. This sum, enormous 
as it is, may be considered an under 
estimate. " The cost of the funerals 
of persons of rank and ti tie varies from 
l 5UOZ. to I oool. or soot. or less, as it is 
a town or country funeral. The ex
penses of the funerals of gentry of the 
better condition vary from 2001. to 4001., 
and are stated to be seldom so low as 
150[." The average cost of funerals of 
persons of every rank above paupers in 
the metropolis may be taken at 14l. l6s. 
9d. per head. But owing to circum
stances, fully explained in tl1e lleport, 
even this lavish expenditure does not se
cure the proper and solemn discharge of 
the funeral ceremony, which in crowded 
and busy districts seems to be totally im-· 
practicable. It is fully shown that the 
expenses of funerals may be greatly re
duced and the due performance of the 
religious ceremonies may be secured by 
other arrangements. The establishment 
of cemeteries by Joint Stock Compani~s 
has done something by diminishing the 
amount of interments in crowded places, 
but the expenses of ii'lterment have 
perhaps not been at all diminished by 
them. 

The Report concludes (p. 197) with a 
summary of the evils which require re
medies; and there is not one of the evils 
which has not been proved to exist. 
There may be difference of opinion as to 
the degree in which the evils exist; but 
none as to the existence itself. The 
remedies that are suggested for these 
evils appear to have been well considered, 
though, when an evil is ascertained to 
exist, people are not always agreed as to 
the best remedy. One of the proposed 
remedies, which involves many important 
considerations, and would probably meet 
with some opposition, is "that national 
cemeteries of a suitable description ought 
to be provided and maintained (as t~ the 
material arrangements) under the direc
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tion of officers duly qualified for the care 
of the public health." Another is, "that 
for the abatement of oppressive charges 
for· funeral materials, decorations, and 
services, provision should be made (in 
conformity to successful examples abroad) 
by the officers hning charge of the na
tional cemeteries, for the supply of the 
requisite materials and services, securing 
to all classes, but especially to the poor, 
the means of respectable interment, at 
reduced and moderate prices, suitable to 
the state of the deceased and the condi
tion of the survivors." The numerous 
matters contained in the Report can only 
be indicated here. It should be consulted 
by all who take an interest in the well
being of society, as a most valuable 
contribution to the statistics of civilized 
life. 

(A Supplementary Report on the Results 
if a Special Inquiry as to the Practice ef 
Interment in Towns, made at the request ef 
her :Majesty's principal Secretary ef State 
for the Home Department, by Edwin 
Chadwick, Esq., Barrister-at-Law. Lon
don, 1843.) 

INTEHNATIONAL LAW. This 
term was originally applied by Bentham 
to what was previously called the " law 
of nations," and it has been generally 
received as a more apt designation than 
that which it superseded. When the 
term " law of nations" was in use, that of 
"law of peace and war" was sometimes 
employed as a synonyme, and as indicative 
of the boundaries of the subject, It was 
thus in its proper sense restricted to the 
di~putes which governn_i.euts might have 
with each other, and did not in general 
apply to questions between subjects of 
different states, arising out of the position 
of the states with regard to each other 
or out of the divergences in the internai 
laws of the separate states. But under 
the more expressive designation, Interna
~1~:iaI Law, the whole of these subjects, 
m.1mately connected with each other as 
they will be found to be, can be compre
hen~ed an~ ~xai:iined, and thus several 
arbitrary d1stmctions and exclusions are 
~aved. To show how these subjects are 
mterwoven, the following instances may 
be taken :-A port is put in a state of 
blockade; a vessel of war of a neutral 

power breaks the blockade : this is dis
tinctly a question between nations, to be 
provided for by the law of peace and war, 
m as far as there are any consuetudinary 
rules on the subject, and the parties will 
submit to them. But suppose a mer· 
chant vessel belonging to a subject of a 
neutral power attempts an infringement 
of the blockade, and is seized-here there 
is no question between nations in the first 
place. The matter is adjudicated on in 
the country which has made the seizure, 
as absolutely and unconditionally as if it 
were a question of internal smuggling; 
and it will depend on the extent to which 
just rules guide the judicature of that 
country, and not on any question settled 
between contending powers, whether any 
respect will be paid to what the party can 
plead in his own favour, on the gro~nd 
of the comity of nations, or otherwise. 
But there is a third class of cases most 
intimately linked with these latter, but 
which are completely independent of any 
treaties, declarations of war, or other 
acts by nations towards each other. They 
arise entirely out of the internal Ja:vs of 
the respective nations of the world, m as 
far as they differ from each other. The 
" conflict of laws" is a term ver'f ge
nerally applied to this branch of mte_r· 
national law, and the circumstances m 
which it comes into operation are w~en 
the judicial settlement of the quesl!on 
takes place in one country, but so~e of 
the circumstances of which cogmzance 
had to be taken have occurred in some 
other country where the law applicable 
to the matter is different. One of the 
most common illustrations of this subject 
is,-a judicial inquiry in England whether 
a marriage has taken place in Scotland 
according to the law of that country; or 
an inquiry in Scotland whether a roar· 
riage has taken place according to ~he 
law of England ; in either of which 
cases there will generally be the f~rther 
and nicer question, Which country s Jaw 
ought to prevail as the criterion P 

Thus the three leading departments of 
international law are- te 

l, The principles that should regula 
the conduct of states to each other. 

2. The principles that should regula e 
the rights and obligations of private par• 

1 
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ties, arising out of the conduct of states to 
each other. 

3. The principles that should regulate 
the rights and obligations of private par· 
ties, when they are affected by the sepa· 
rate internal codes of distinct nations. 

The First of these has been the princi
pal subject of the well-known works of 
Grotius, Puffendorf, Vattel, and other 
publicists, who have derived from gene
ral principles of morality and justice a 
series of minute abstract rules for the con
duct of nations towards each other, and 
subsidiarily for the conduct of their sub
j~cts iu relation to international ques
t10ns. It has been usual to call this 
department the" Law of Nature," as well 
as the Law ofNations, on the supposition 
that, though it has not the support of the 
authority of any legislature, it is founded 
?n .the universal principles of natural 
Justice. 

It is clear that thus in its large fea
tures, as a rule for the conduct of inde
pendent communities towards each other, 
the law of nations wants one essential 
feature of that which is entitled to the 
term law-a binding authority. Nations 
even th.e most powerful are not without 
c~ec~s m the fear of raising hostile com
b1nattons and otherwise; but there can 
be no uniformity in these checks; and in 
general when the interest is of over
whelming. importance, and the nation 
powerful, it takes its own way. The im
portance of the questions which may be 
inv.olved in the law of nations thus ma
!Cnal~y affects the question how far it 
1S un.1formly obeyed. In a set of minor 
questions-such as the safety of the per
sons of ambassadors, and their exemption 
from responsibility to the laws of the 
~oun~ry to which they are accredited, 
nd m other matters of personal etiquette 

~setof unif~rm rules has been established 
);.thh pracl!ce of all the civilized world 

w ic . are rarely infringed. But in th~ 
:~r~im.portant questions, regarding what 

h JUSt1fi.ahle ground for declaring war? 
w at ~rritory a nation is entitled to the 
:vgeignty of? what is a legitimate 

e od of conducting a war once com
menced? &c.-the rules of the publicists 
~fe of~en precise enough ; but the practice 

nations has been far from regular, and .. 

has been, as every reader of history 
knows, influenced by the relative strength 
of the disputing parties more than by the 
justice of their cause. The later writers 
on this subject have from this circum
stance directed their attention more to 
the means by which any system of inter
national law can be enforced, than to 
minute and abstract statements of what 
may be theoretical justice, but has little 
chance of being enforced. They have 
found several circumstances which have 
an influence in the preservation of inter
national justice, though of course no 
sanctions which can give it the uniformity 
and consistency of internal laws. The 
combinations for the preservation of what 
is called the Balance of Power [BALANCE 
OF PowER] are among the most useful 
restrictions of ambition. All periods of 
history furnish illustrations of this prin
ciple. Hume found that the Peloponnesian 
war was carried on for the preservation 
of the balance of power against Athens. 
The late war exhibited a noted illustra
tion of combination to prevent universal 
conquest on the part of the French. The 
safety of small states from being absorbed 
by their larger neighbours, is in the jea
lousy which these neighbours feel of each 
other's aggrandisement. Thus the jea
lousy of rulers is one barrier to national 
injustice. Another is public opinion : 
sometimes that of the nation whose rulers 
would be prepared to commit injustice
sometimes that of other nations. Of 
course it can only be to a very limited 
extent that the public feeling of a despotic 
government can check the grasping spirit 
of its rulers; but the public feeling of 
the constitutional and democratic states 
is the great check on the injus~ce 
that might be perpetrated by a nat10n 
when it becomes so powerful as Great 
Britain. 

The seizure of the Danish fleet by the 
English has been a subject of warm cen· 
sure in this country. Necessity-even 
the plea that Napoleon would have used 
the fleet to invade our own shores-has 
not been accepted in palliation of the act; 
and the manner in which it has been 
canvassed is very likely to prevent any 
British government from adopting the 
precedent. The partition of Poland is 
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an instance of national injustice con
demned by the public feeling of countries 
other than those by which it was per
petrated; and it may be questio~ed whe
the states which accomplished the par
tition may not yet suf!er by it. Good 
fame in the community of nations is like 
respectability in private circles, a source 
of power through external support; and 
the conduct of Hussia towards Poland 
has frequently diverted from the former 
country the sympathy of free nations. It 
need scarcely be observed that the press, 
whether fugitive or permanent, is the 
most powerful organ of this public opi
nion, and that the views of able historians, 
jurists, and moralists, have much influence 
in the preservation of international jus
tice. Among the principal subjects of 
dispute in this department of interna
tional law are-the sovereignty of ter
ritory and the proper boundaries of states 
as in the question at present under debat~ 
regarding the Oregon territory in North 
America ; questions as to discovery and 
first occupancy of barbarous countries· 
questions as to any exclusive right t~ 
frequent certain seas,-and here there 
is a well-known distinction between the 
broad ocean and the narrow seas that lie 
close to particular territories; questions 
regarding the right of naviaation in 
rivers which may be either between the 
upper and lower territories, or between 
states on opposite banks; questions as to 
the r~ght of harbour .or fishing, &c. ; and 
questions as to the right of trading with 
particular states. A very advantageous 
method of adjusting minor international 
disputes has been frequently had recourse 
to of late in a submission to the arbitra
tion of a neutral power. Pride and the 
spirit of not yielding to intimidation 
or aggrandisement have often more in
fluence in a nation's resistance of an
?ther's claim, than the desire to keep what 
is demanded, In such a case the national 
pride is not injured when that which is 
yielded to is the a ward of aneutral party 
not the demand of an opponent. It ha~ 
been ~u~~ested by Bentham and Mill that 
the c:v1hzed states of the world should 
es~bhsh among ~he!11selves a congress, 
which s~ould adjudicate on all disputes 
between its members, the members being 

excluded from voting in their own dis
putes. 

The Second department into which we 
have considered international law divided 
-the rights and obligations of indivi
duals as affected by the conduct of states 
towards each other-has, like the firs~ 
been examined by the publicists in their 
theoretical manner; but it has never, per
haps, received so much practical illustra· 
tion as it did in the B1itish courts, parti· 
ticularly the Prize Admiralty Court, 
during the late wars. In a despotic coun
try it would of conrse scarcely ever occur 
that the bench should fail to give effect ro 
the national policy of the governmen4 
whatever that may be. But in England it 
was the rule that foreigners as well as 
natives were entitled to the rigid adminis
tration of the Jaw, and that, if the pro
ceedings of the government were at :a· 
riance with the rights of parties accordmg 
to the Jaw of peace and war, individuals 
might have redress. Thus, when Great 
Britain, in opposition to the Berlin de· 
crees, tried to establish a "paper block· 
ade," that is to say, by force of orders 
in" council to declare places to be under 
blockade, whether there were a force 
present to support it or not, Sir William 
Scott found that " in the very notion of a 
complete blockade, it is included that the 
besieging force can apply its power ~ 
every point in the blockaded state. If 11 
cannot, it is no blockade of that quarter 
where its power cam10t be brought to 
bear." 

It has frequently been observed, _that 
as to all departments of the law of nations, 
uncivilized countries are at the mercy of 
the civilized : that not having any means 
of reciprocating the action of interna· 
tional laws, from their having no sys
tematic judicatories of their own, they 
have not even the frail tenure of gene
rally received opinions as to what the 
conduct of independent nations towards 
each other ought to be, for their proteff 
tion. This is in some measure true. 
a weak civilized nation, which can el<; 
qnently appeal to the Jaw of nations, 15 

feebly protected against the injustice of a 
strong nation, still less effectually are d 
barbarous community, who never bear 
of international law, and know not ho1f 
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to appeal to its acknowledged principles, 
protected by it ; and, in regard to them, 
the humanity and conscience of the 
powerful nations coming in contact with 
them are their protection, rather than 
any rules of international law. Thus 
when, as in the instance of a colonial 
government or otherwise, such a nation 
as the British has to deal with the inha
bitants of a barbarous country, it cannot 
be said that these inhabitants have the 
law of nations to appeal to if they are un
justly treated, and there is no sanction 
for their being well and humanely used 
but the morality and conscience of the 
British nation and its government. How 
far civilized nations had in former times 
disregarded all feelings of common hu
manity in their intercourse with inferior 
ra~, the history of colonization, and es

, pec1ally that relating to the continent of 
America, is a horrible record. In later 
days higher notions have been entertained 
of the re.s~o?sibility of superior power, 
and the c1v1hzed man has in some measure 
ceased to make his first advances to the 
notice of the barbarian in the character 
of a. mu~d~rer and a pillager. Britain 
has ID this improved morality so far ad
vanced before other nation~, as to be the 
prote~tor of barbarous races from the op
pression of others, in her efforts for the 
aboliti.on of the slave trade and the pre
servat!on of aboriginal nations. These ef
forts, ID so far as they are an anomaly in 
~e general conduct of nations, have intro

uced so?le nee<;ssary exceptions to the 
rules. of mternahonal law applicable to 
!he rights of persons. This has consisted 
~·the necessity of treating those who are 
clm:ed by the.slave trade, viz. the slaves 

rried off, as if they were subjects of this 
coun.try subjected to injury, while the de
~rters.have likewise been of necessity
~ted 111 the general case as if they were 

T~Jects of this country doing the injury. 
e ef'.!'ect of this state of matters as au 

exceronal principle in internation~l law 
" as ately curiously illustrated A foreig~
saver had b · 

• een captured and taken pos-Sess1on of. Th .th • . e crew rose, and puttrng sel c~tors to death, recaptured the ves
d ·th hey were tried and condemned to 
we: hfor murder in an English court· 

ic refused to listen to the plea tha4 
VOL. II. 

as the capture had taken place under 
our laws, not their laws, they were entitled 
to regain possession by any means whieh 
they might choose to adopt. It was neces
sary, in fact, to treat the ship as a prison, 
and the captured seamen as persons in a 
British prison. It is fortunate that the 
humane and enlightened motive of this 
divergence from the law of nations is a 
guarantee for its being beneficially exer
cised. 

The rights of individuals have some
times been so much affected by the 
conduct of nations towards each other, 
that their own nation has heen induced to 
make war against the nation aggressing. 
This has twice occurred in our inter
course with America: one war was caused 
by our restrictions on the commerce of 
America by the orders in council; another 
by our searching American merchant ves
sels for British seamen. On the subject 
of the present unsatisfactory state of the 
question as to this right of search, l\Ir. 
Heddie, in his 'Maritime International 
Law' (ii. pp. 43-44), says, "Unfortunately 
this claim of right was left undecided 
either way even by the hastily concluded 
treaty of Ghent in 1814, which terminated 
the war between the parent state and 
what were originally her colonies. And 
as the divergence in the personal appear
ance, language, habits, and manners of 
the inhabitants of tl1e two countries was 
not likely, for generations, to be such as 
to facilitate the discrimination of the sub
jects of the two states, it is to be regretted 
the question was not subsequently settled 
by the negotiations of 1818 upon the 
equitable footing of regular authentic 
lists or registers of British aud American 
seamen being made up and kept, and of 
the nationality of the seamep being there
by determined." 

The Third division ofinternational Jaw 
is that which most properly comes muler 
the head" Conflict of Laws," viz. the prin
cipies that should regulate the rights and 
obligations of private parties when they 
are affected by the separate internal codes 
of distinct nations. This has some points 
in common with the preceding depart
ment of the subject. It involves ques
tions with individuals, and not, at least in 
the first instance, questions with states I 

x 

1
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and the adjustment of each question de
pends on the view taken by the law of the 
country to which the individual or his 
property is amenable. But it has this 
distinctive feature, that the circumstances 
under which disputes may arise are not 
in the conduct of one nation towards ano
ther, but in differences between the inter
nal laws of the countries, which internal 
laws disagree, not because the one nation 
has a dispute with the other, but in the 
general case because its legislators have 
taken its internal situation solely into con
sideration, and have overlooked the exist
ence of other nations. There can be no 
part of the world where this species of 
international law can be so well illustrated 
as in the United States-a collection of 
communities, each having an internal 
system of administration, but each acting 
on principles of harmony and alliance 
with the other states of the Union. It is 
thus natural that Amerl.ca should have 
produced the best work on the subject., 
in Professor Story's 'Commentaries on 
the Conflict of Laws Foreign and Do
mestic, in regard to Contracts, Rights, 
and Remedies; and especially in regard 
to Marriages, Divorces, Wills, Succes
sions, and Judgments,' of which two edi
tions are now known and esteemed iu 
this country. The leading rule of inter
national law in this department is, that 
each civilised nation is to give efficacy to 
the laws of another country, unless its 
own laws or the general principles of 
justice are thereby invaded. We have 
the broadest and most distinct illustrations 
of this rule.i~ the criminal law. The pro
gress of opm10n has lately been in favour 
of. e~ch nation renderin_g back fugitive 
cr1mmals, to be dealt with according to 
the law of the country where they have 
committed any private crime against 
person or property. In conformity with 
t.IJ!.s principle, treaties were lately made 
with France and the United States of 
America, for enforcing which, in this 
country, two acts of parliament were 
pas~ed (6 & 7 Viet. c. 75 and c. 76), by 
~h1ch a secretary of state, on the requisi
tion ~f the ambassador or other repre
se~tat1v7 of France or the United States, 
1mgh! 1ssne a warrant to magistrates 
to .seize a person accused of a crime, a 

magistrate being enjoined to put it in 
force on his being satisfied that the 
charge is of such a nature as would au· 
thorise him to commit a person charged 
with perpetrating it in his own jurisdic
tion. [CoNVENTION TREATIES.] But it 
has been a rule in many countries, and 
particularly in our own, that no aid is to 
be given for the enforcement of the poli· 
ti cal laws of foreign states. As in other 
branches of international law, our en
lightened principles on the subject of 
slavery have here been the cause of ~r
plcxing difficulties. With slave-holdmg 
countries slavery comes to be a question. 
of property, but with us it can only be a 
question of government; and we cann?t 
view any rules regarding property m 
slaves as laws relating to private rights, 
an infringement of which, when held to 
be criminal in the slave-holding country, 
must be so also here. Accordingly, in 
the celebrated case of the Creole, in 
November, 1841, when certain An;eri~n 
slaves escaped and found protect10n 1n 
a British settlement., it was found that we 
could not send them back to their owners 
as robbers who liad with violence stolen 
their own persons from the custody of 
their proprietors. 

As on the one hand the criminal law 
is that to which this department of inter· 
national law most broadly and distinctly 
applies, on the other hand the positio~ of 
real or landed property is that to which 
it has generally the least reference. Th.e 
reasons of this distinction are very obv1· 
ous: his own personal conduct is that 
object of the law which a man most com· 
pletely carries about from one country to 
another; his connection with lande? pr<>' 
perty is the relation in which a tnbunal 
out of the country in which the p_rop_ertY 
is, can have the least chance of adjudicat
ing. Between these extremes there a;e 
many questions regarding persons in ~e1r 
relations to each other, and regardmg 
contracts as to moveable or personal P'.o
perty. It came thus to be a general pnn· 
ciple, that rights connected with landed 
property must always be settled by ~he 
law of the place where the land )!es, 
w~ile questions regarding othe: pr.oper!J
might be subjected to other cnter~ons 01 

jurisdiction. Perhaps historical c1rcUJ11· 
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stances in the early history of the Euro
pean nations favoured this division. The 
various tribes which occupied the territory 
of the Roman empire appear to have car
ried with them their own peculiar laws 
and customs. Savigny quotes a letter 
from Bishop Agobardus, in which he 
says it often happens that five men, 
each under a different law, may be found 
walking or sitting together-a state of 
society at this day exemplified in some 
oriental nations. Among all these dis
tinct tribes the feudal system arose as the 
general and uniform territorial law. 
Through a series of circumstances which 
need not be here narrated, the civil or 
Roman law became the ruling principle 
as to persons in their relation to each 
other when that relation was not of a 
feudal character, and as to claims re
garding moveable goods. The common 
law ?f En~land has perhaps had the least 
aflimty with the other European codes. 
But it has fortunately happened that 
those departments of the law with which 
international questions are chiefly con
cerned,-the consistorial and the admi
ralty law,-have been considered as the 
legitimate offspring of the civil law, and 
h_ave adopted in a great measure its prin
ciples as they have been in practice 
!hroughout Europe. The mercantile law 
!ll general of England has accommodated 
its.elf to the custom of merchants; and 
this custom has in a great measure arisen 
out of the adaptation to modern com
~erce of ~he principles of the civil law. 

he portion of the commercial code of 
~ngland which is least in harmony with tat of other countries is perhaps the 
hankruptcy law? which, being statutory, 
!has n_ot so phantly adapted itself to 

e exigencies of foreign commerce as the 
c?~suetudinary portions of the commer
cia law have done. Thus, under the old 
&:questration. or bankruptcy statute of 
~;land, wh1~h was supposed to give the 
· tee or assignee full power for obtain
~ng possession of the bankrupt's property 
~ all parts of the world it was found 
d at he had no right of a~tion for a debt /ii to the bankrupt in England-the 
8
!g t of the trustee being that of an as· 

a'lfhee m_erely,_and a right to a debt being 
ose m action, and therefore not ca

pable of being assigned by the law of 
England. See Jeffrey v. l\I'Taggart, 6 
l\I. & S. (K. ll.), 126. The law of bank
ruptcy appears to be one of the most diffi
cult of adjustment to international prin
ciples. There are clauses in the bank
ruptcy and insolvency acts of England 
by which, through registration of the 
vesting order, the assignee becomes in
vested with all real or landed property in 
any part of the British dominions where 
a conveyance of such property requires 
to be recorded. (See l & 2 Wm. IV. 
c. 56, § 27, and l & 2 Viet. c. 110, § 46.) 
It could not have been the intention of 
this provision to give an English assignee 
privileges which a trustee of a bankrupt 
estate does not hold in Scotland; but while 
the latter requires to make up a feudal 
ti tie before he can be the recorded pro• 
prietor of real property, it was found by 
the Court of Session in the strict interpre
tation of the English provision that no 
such preliminary was necessary, and that 
the registration of the vesting order was 
sufficient. (Rattray v. White, 8th March, 
1842, 4 D., 880.) 

The conflicts of laws between England 
and Scotland are of course in this part of 
the world the most important and inte
resting. The collSuetudinary or unsta
tutory law of England has perhaps fewer 
principles in common with that of Scot
land than the latter has with the law of 
any other country in Europe; and this 
divergency has been the cause of many 
difficult questions. In these the law of 
marriage and that of succession have been 
particularly fertile. In the former the 
difference between the institutions of the 
two countries, when subjected to the prin
ciples of international law, has been pro
ductive of very remarkable effects. In 
England there are certain acts which are 
necessary ingredients, by the statute law, 
of a valid marriage. In Scotland the 
consent of parties to hold each other as 
man and wife, when sulficiently attested, 
is, according to the doctrines of .t~e 
civilians, sufficient. But in England 1t is 
a principle of international law th~t .a 
marria!re valid in the place where 1t is 
contracted is valid there; the con~ 
quence is, that the lax principle of mar
riage by simple attested consent would 

X2 
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have probably fallen into .desuetude and 
oblivion in Scotland, were 1t not kept up 
by English parties, who thus evade the 
restrictions of their own law. On tlie 
subject of succession, a series of decisi?ns 
in both countries has settled two very nn
portant principles-that in the case of 
landed property it follows the lex rei 
sitre or the law of the plac.e where the 
property is; while in moveable or. ~e;.
sonal property it follows the lex domiciln, 
or law of the domicile in which the per
son leaving it died. 

INTESTACY. [AD)!INISTRATION.] 
INVENTION. [PATENT.] 
INVENTORY. [ExEcUTon.] 
INVESTITURE. [FEUDAL SYSTE)f.] 
IRON. The iron trade in Great Britain 

in all its various branches is of very great 
importance. According to the census of 
1841 there were employed in Great 
Britain 10,949 persons in iron-mines, and 
!19,497 in the smelting of the ore and the 
manufacture of the metal. The quantity of 
iron made in this country at different 
periods is not accurately known, but the 
following estimates have generally been 
considered as not far from the truth by 
those best acquainted with the subject. 
The estimate for 1823 and each subse
quent year is given on the authority of 
Sir John Guest, one of the greatest iron
masters in this country :

Tons produced. Tons produced. 
1740 17,000 1825 581,000 
1788 68,000 1828 703,000 
1796 125,000 1835 1,000,000 
1806 258,000 1836 1,200,000 
1823 452,000 1840 1,500,000 

The next table, which shows the parts 
of Great Britain in which the manufacture 
of iron was carried on in 1840, and the 
quantity made in each district, is taken 
from the evidence given by Mr. Jessop, 
of the Butterley Ironworks, Derbyshire 
before the Commons' Committee on Im~ 
port Duties in 1840 : 

Tons.
Forest of Dean 15,500South Wales 505,000North Wales 26,500Northumberland 11,000 

Carried forward • 558,000 

Tons. 
Brought forward 558,000 

Yorkshire .. 56,000 
Derbyshire • • 31,000 
North Staffordshire 20,500 
South Staffordshire • 40i,150 
Shropshire • 82,i50 
Scotland • 241,000 

1,396,400 

The number of furnaces in blast was 
402, and 162 used the process of blasting 
with hot air. Mr. Jessop estimated the 
quantity of coal used in smelting at 
4,877 ,000 tons, and an additional quantity 
of 2,000,000 tons, was used in converting 
the produce of the ore into wronght-iroJ, 

The price of pig-iron has fluctnated 
during tlie ten years from 1835 to 1845 
between the two extremes of 6l. 13s. per 
ton in 1836 and 21. 5s. in January, 1843. 

About 16,000 tons of foreign iron are 
annually imported, prin~ipally. from 
Sweden, Norway, and Russia. It. is ~e_d 
for converting into steel, for which 1! IS 

better adapted than tlie English coal
smelted iron. 

The quantity of iron and steel, wrought 
and unwrought, exported in 1843 was 
448,925 tons, declared value 2,590,8331. 
In 1844 the declared value of iron and 
steel exported amounted to 3, 194,9011. 
There are in addition about 17,000 or 
18,000 tons of hard ware and cutlery ex
ported. Mr. Porter estimated the home 
consumption of British iron in 1841 at 
1,139,111 tons. (Progress of the JYation, 
iii. 87.) . 
. The principal countries to wh~ch ba;· 
iron and pig-iron were exported m 184., 
were as under :

Bar-Iron. Pi?,·Iron. 
United States of North Tons. Tons. 

America 39 964 13,0i5 
Italy • • 19:854 3,Ji4 
Germany • • • 17,783 6,246 

E. I. Company's Ter
ritories and Ceylon 17,017 

Holland • • 16,980 26,666 
Prussia • 13,202 12,564 
Denmark • • • 6,227 7,573' 
Turkey and Continental 

Greece • 5,191 

Carried forward , 136,218 -·69,538 

240 
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Bar Iron. Pig Iron. 
Tons. Tons. 

Brought forward , 136,218 69,538 
British N. America 4,9il 3,199 
France • • 4,566 16,464 
Foreigu W. Indies 3,084 20 
All other countries 33,540 4,G3S 

Total 172,319 93,851 

The quantities of other descriptions of 
iron and steel exported in the same year 
were:

Tons. 
· Bolt and Rod Iron 18,921 
Cast Iron 15,934 
Iron Wire • • • • 1,611 
Anchors, Grapnels, &c. , 2,693 
Hoops • • • • • 14,914 
Nails • • 6,000 
Other sorts • • • • • 35,8 91 
Old iron, for re-manufacture 3,890 
Unwrought Steel 3,308 

The total weight of iron and steel 
wrought and unwrought (exclusive of 
hardware and cutlery) exported in 1842 
was 369,398 tons, valued at 2,457,717l.; 

In 1841 there were smelting-works in 
~9 different departments of .France, and 
1~ 20 other departments the making of 
pig ~nd bar iron was carried on from ore 
obtamed out of the departments. One 
half of all the iron made in France in 
1841 was produced in the nine depart
ments of Haute Marne Moselle Cote 
d'Or, Loire, Nievre, Ardennes, 'Cher 
Haute Saone, and Meuse. Five-seventh~ 
~fall the iron is produced in eighteen 
epartments, and the remaining two

sevenths are distributed amonrrst GI de
partments. The number or"' smelting
~orks, and works for making bar-iron 
~ncreased from 894 in 1836 to 1023 i~ 
· 841. In the Haute Marne where the 
iron-works are on the large~t scale 86 
estabr h ' is ments produced iron valued at4793 1. • 49 · The total value of all the 
iro~ manufactured in France in 1841 was 
~sttmated at 5 671 581 l h' hinc f • • ., w 1c was an 
f rease o 14 per cent. since 1836 The 
c~:I us;d was 594,418 tons of wood-char
of c~ ~' 5,924 tons of coke, 349,2i6 tons 
th a• and 176,659 stcres of wood· and 
CU:tt?tal products were 37i,142 u;ns of 

-iron, 263,747 tons of bar-iron, and 

6886 tons of steel. The value of the fuel 
consumed amounted to 2, 1 i9,664l., or 
38k per cent. on the value of the 
metal. The number of workmen em
ployed (including 15,i83 miners) was 
47,830, which is more than the num
ber employed in Great Britain, while the 
quantity of iron made in France is only 
one-fourth of that made in England. The 
price of pig-iron in France was 6l. l ls. per 
ton in 1841, and that of bar-iron 15l. lSs. 
The iron manufacture is, in fact, a very 
oppressive monopoly in France, and is 
especially injurious to the agricultural 
class. The country is not half supplied 
by the French iron-masters ; enormous 
duties prevent the supply of foreign iron, 
and scarcely 50,000 tons are imported 
annually; and the French submit to the 
injustice of paying prices which are from 
100 to 200 per cent. higher than the same 
article costs in England. ( Jour. ef Lo11d. 
Stat. Soc., vol. vii. 282-291. Paper by 
G. R. Porter, Esq., on the Mining In
dustry of France.) 

In Belgium the iron-mines are prin
cipally situated between the Sambre and 
the Meuse, and in the province of Liege. 
The produce when smelted amounted in 
1836 to 150,000 tons. 

In 1837 the iron-mines of Prussia pro
duced 679,874 tons. 

The iron of Sweden is deservedly held 
in high estimation. The number ?f 
smelting furnaces, great and small, m 
Sweden, is under 350. The annual pro
duce is estimated at from 85,000 to 95,000 
tons of pig-iron, which is capable of being 
converted into from 60,000 to G6,000 tons 
of malleable iron. An iron-master can 
send no more iron to market than the 
quantity which he is authorised by his. 
licence to produce. Each furnace and 
forge pays an annual tax; and no licence 
is granted to any one who has not a forest . 
sufficient to supply the ne:essary ~h~r
coal. (l\I'Gregor's Commercial Statistics, 
ii. 882.) . • •.· 

The following particulars respectmg 
the iron manufacture of the United States 
of North America are from Hunt's 
•Merchants' Maooazine,' a work of autho
rity on commercial statistics. There are 
540 blast furnaces, which yield 486,000. 
tons of pig-iron; 954 bloomeries, forges, 



JACOBINS. [ 134 ] JEWS. 

rolling and splitting mills, &c., which 
produce 291,600 tons of bar, hoop, sheet, 
and other wrought iron, 30,000 tons 
blooms, and 121,500 tons as cuttings, such 
as machinery, stove-plates. Two-fifths 
of all the iron made in the States is pro
duced in Pennsylvania. The total quan
tity is rather more than the produce of 
Great Britain in 1823. The probability 
is, that in the course of another quarter 
of a century the United States will be 
the greatest iron-producing country in 
the world. The duty on foreign iron 
varies from 50 to 150 per cent. and the 
quantity imported is about 100,000 tons 
per annum. The price of American bar
iron in 1845 was from 7 5 to 80 dollars 
per ton. The price in England, with a 
large prospective demand, was under 91. 
per ton. 

J. 

JACOBINS is the name of a faction 
which exercised a great influence on the 
events of the French Revolution. This 
faction originated in a political clnb 
formed at Versailles, about the time of 
the mee~ingof the first National Assembly, 
and which was composed chiefly of depu
ties from Brittany, who were most deter
mined against the court and the old 
monarchy, and some also from the South 
of France, among whom was Mirabeau. 
When the National Assembly removed 
its sittings to Paris (October 19, l i89), 
the Breton club followed it, and soon after 
established their meetings in the lately 
suppressed convent of the J acobins or 
Dominican monks, in the Rue St. Ho;ore 
From this circnmstance the club and th~ 
powerful party which grew from it 
assumed \he name of J acobius. During 
the year 1790 the club increased its 
num~rs by a~m~tting many men known 
for v10lent p:mc1ples, which tended not 
to the estabhiliment of a constitutional 
throne, but to the subversion of the 
monarchy. A schism broke out between 
the~ and the original Jacobins, upon
"'!'h1~h Danton, Marat, and other revolu
homsts seced.ed from the club, and formed 
~hemselves .mto, a separate club called 
Les Cordehers, from their meetings be

ing held in a suppressed convent of Fran
ciscan friars. These men openly advo
cated massacre, proscription, and confis
cation, as the means of establishing the 
sovereignty of the people. In li91 the 
Cordeliers reunited themselves with the 
Jacobin club, from which they expelled 
the less fanatical members, snch as Louis 
Stanislas Freroll, · Legendre, and others. 
From that time, and especially in the 
following year, l i92, the Jacobin club 
assumed the ascendancy over the legisla· 
tnre ; and the measures previously dis· 
cussed and carried in the club -were 
forced upon the assembly by the votes of 
the numerous Jacobin members, and by 
the out-door influence of the pikemen ?f 
the suburbs, with whom the club was m 
close connection. The attack on the 
Tuileries in Augnst, I i92, the massacres 
of the following September, the suppres
sion of royalty, and most of 0e. mea· 
sures of the reign of terror, or1gmated 
with the club of the Jacobins. [Co:l!· 
)!ITTEE OF PunLic SAFETY.) The club 
had affilia,tions all over France. After 
the fall of Robespierre in J ~ly, l i.94, the 
convention passed a resolution which for· 
bade all popular assemblies to i.nterfere 
with the deliberations of the legislature. 
The Jacobins, however, having attempt~d 
an insurrectio:Q. in November, li94, ID 

order to save one of their members, 
Carrier, who had been condemned to 
death for his atrocities at Nantes, the 
convention ordered the club to be shut 
up; and Legendre, one of its former 
members, proceeded with an armed force 
to dissolve the meeting, and closed the 
hall. The spirit of the club, howeve~ 
survived in its numerous adherents, an 
continw~d to struggle against the legisl~j 
ture and the Executive Directory, unb 
Bonaparte put au end to all factions, an~ 
restored order in France. The name 0 

Jacobin has since been used, though often 
improperly, like other party names~~ 
denote men of extreme democrat1. 
principles, who wish for the subvers1?J 
of kingly government and of all >OC1 

distinctions, and are not over-scrupulou~ 
about the means of effecting their objec 

JETSAM. [FLOTSAM.) t 
JEWS. It does not appear at :W~a 

time the Jews came into Great Bntain. 
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but they were settled here in the Saxon 
period, and as early as A.D. 750. From 
the time of the Conquest the Jews in 
England rapidly increased in number. 
Under the first three Norman kings they 
lived undisturbed, so far as we are in
formed. But under Stephen and his suc
cessors they suffered from the rapacity 
of the kinirs and the intolerance of the 
people. The persecutions which they 
experienced from all persons, both lay 
and ecclesiastic, poor and rich, are fully 
attested by the evidence of their enemies. 
Finally, in the reign of Edward I., about 
A.n. 1290, all the Jews were banished 
from the kingdom. Their numbers at 
that time are conjectured (but on what 
grounds we are not aware) to have been 
between 15,000 and 16,000. It was not 
till after the Restoration, A.D. 1660, that 
the Jews again settled in England; and 
though under the Protectorate they had 
entered into negotiations with Cromwell 
to ohtain permission to enter the island, 
nothing seems to have been done in the 
matter, and those who have investigated 
the subject bring forward no proof of 
leave being formally granted to them to 
return. After the Restoration it seems 
p~obable .that they came in gradually 
w1tho?t either permission or opposition, 
and smce that time foreign Jews have 
b".Cn on the same footing as other aliens 
with r.espect to entering the country. In 
the reign of Queen Anne (1 Anne, c. 30) 
an ~ct was passed, by which, "if any 
Jew1.sh parent, in order to the compelling 
o'. his or her Protestant child to change 
his or h~r religion, shall refuse to allow 
such child a fitting maintenance. suitable 
to the degree and ability of such parent, 
an~ ~ the age and education of such 
ch1~d, the Lord Chancellor, upon com
plamt made to him, shall make such 
order for the maintenance of such Pro
~stant child as he shall think fit. In 

e year 1753 an act was passed to 
e~able foreign Jews to be naturalized 
'Without taking the sacrament· but the 
act was repealed in the followiu'g session 
?Dder the inffuenc<i of the popular feel: 
mg, which was most strongly opposed to 
~e measur~ of 1753. Since this year 

ey have hved in the United Kingdom 
unmolested. In 1830 the number of 

Jews in London was estimated at 18,000, 
and in the rest of England about 9000. 
But since the act for the registration of 
marriages, &c. was passed, and the num
ber of marriages among the Jews is ac
curately ascertained, we know that this 
calculation was too high; and if the pro
portion of marriages amongst the Jews is 
the same as amongst other portions of 
the population, the number of Jews in 
England and Wales in 1843 was only 
18,700. The number in Scotland and 
Ireland is probably small, but we are not 
aware that there is any good estimate as 
to their numbers in these parts of the 
United Kingdom. 

During their residence in England, up 
to their banishment in the time of Ed
ward I., the Jews were considered as the 
villains and bondsmen of the king, a 
relation which seems to explain the 
power over their persons and property 
which was assumed and exercised by the 
king in the most oppressive manner. 
They however could purchase and hold 
land, subject only to the right of the 
king, whatever it might be, to levy heavy 
taxes on them and seize their lands if 
they were not paid. By the statute of 
the 54th and 55th of Henry III. the 
Jews were declared incapable of purchas
ing or taking a freehold interest in land, 
but might hold, as in time past they were 
accustomed to hold, houses in the cities, 
boroughs, and towns where they resided. 
Anotl;er statute ( Statutnm de J ndaismo ), 
3 Edward I., forbade Jews from alienat
ing in fee, either to Jew or Christian, 
any houses, rents, or tenements which 
they then had, or disposing of them in 
any way without the king's consent; they 
were permitted to purchase houses and 
cnrtilages in the cities and boroughs where 
they then resided, provided they held 
them in chief of the king; and they were 
further permitted to take lands to farm 
for any term not exceeding ten years; 
such permission, however, was not to con
tinue in force for more than fifteen years 
from the date of the act. Since the time 
of their banishment no statute has been 
passed which in direct terms afiects t~e 
right of tl1e Jews to hold real estates m 
England, and it Jias been a matter of 
dispute whether they can. now legally 
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hold such estate. It has been contended 
that the statute called the 54th and 55th 
Henry III. is not an act of parliament, 
but only an ordinance of the king, which 
however, to say the least, seems a very 
questiouable proposition; and if it is an 
act, it is by some persons contended that 
it has heen indirectly repealed. Some 
Jews, we believe, do hold real estate, and 
it is contended by some that they are 
legally entitled to do so. But nothing 
short of a declaration of the legislature 
can remove all doubts on this subject. 

The act of the 9th Geo. IV. c. 17, 
substitutes for the sacramental test a form 
of declaration to be made by every per
son, within one calendar month next be· 
fore or upon hii admission into any of 
the corporate offices mentioned in that 
act, or within six calendar mouths after 
his appointment to any place mentioned 
in the fifth section of that act. As this 
declaration contains the words "upon the 
true faith of a Christian," it has the 
effect of excluding Jews from corpo
rate offices, and, in connection with the 
Abjuration Act, from places under go
vernment, so far as they are not relieved 
by the Annual Indemnity Act. The ab
juration oath, which contains the same 
words, has the effect of excluding the 
~ews from parliament. ( l Geo. I. st. 
11. c. 13; 6 Geo. III. c. 53.) But in 
1845 an act was passed ( 8 & 9 Viet. c. 
52), by which,: instead of the declaration 
required to be made by 9 Geo. IV. c. 17, 
every person of the Jewish religion is 
permitted to make and subscribe another 
declaration, of which a form is given in 
the act, within one calendar month next 
before or upon his admission into the 
office of mayor, ~lderman, recorder, bailiff, 
common councilman, councillor, cham
berlain, treasurer, town-clerk, or any other 
municipal office i~ any city, town corpo
rate, borough, or cmque port within Eng
land and Wales or the town of Berwick 
upon Tweed. The declaration, instead 
of the words "upon the true fuith of a 
C~ristian," runs in this form: " I, A. B., 
~ipg a pers?n professing the Jewish re
ligion, havmg conscientious scruples 
airainst. subscribing the declaration con
tamed m an act, &c. (referring to the 9 
Geo. IV. c. 17), do solemnly, sincerely, 

and truly declare, that," &c. [JusTICES 
OF THE PEACE, p. 154.J 

It is considered to be the law at present 
that all gifts for the support of the Jewish 
religion.are void, as being what are legally 
termed superstitious uses. There is a 
singular decision by Lord Hardwick (De 
Costa v. De Paz, Ambler's Reports) in the 
case of a gift for the support of the Jewish 
religion. Part of the money intended by 
the Jewish donor to support his own creed, 
was given to the Foundling Hospital. 

It seems to be the general opinion that 
the Jews are within the benefit of the 
Toleration Act of the l William and 
l\Iary, as extended by the 53 Geo. III. c. 
160. Though a legacy given for the in
struction of Jews in their religion is not 
one which will be supported by the Court 
of Chancery, any other kind of charitable 
bequest for the benefit of Jews is valid. 
It is a vulgar error, still ed3rtained by 
wme people, that Jews, even if bo~ _in 
this country, are aliens. Jews are British 
subjects, like any other persons who are 
born here. 

(Blunt's History of the Establishment 
and Residence of the Jews in England, 
with an Enquiry into their Civil Disabi
lities, London, 1830; Goldsmid's Remarks 
on the Civil Disabilities of British _J~w1, 
London, 1830; Report of the Cnmzn?l 
Law Cammissio11ers, on Penalties a114 ~,,. 
abilities in regard to Religious Opimons, 
1845. This report states also the law 
as to Jews in Ireland and Scotland.) 

JOINT-STOCK COJ'IIPANY. Joint
stock companies are such companies as 
are unincorporated, and which tra~e ~pon 
a joiut stock. All trading associations, 
however numerous, and although not esta
blished by charter or act of parliament, 
are legal, provided their purposes be 
legal, and provided they do not attempt 
to exercise the privileges of a corpor~· 
tion, such as the power of making thell' 
shares transferable at the will of th~ 
hol~er. The partners in joint-stock. comf 
pames are of two classes: one consists o 
directors, trustees, and others who are 
actively employed in ('.onducting the con· 
ceru; the other, of a number of persons 
who take little or no part in its manage
ment, and many of whom become share
holders for the sake only of a profitable 
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investment of their money. The general 
conduct of the trade falls upon the di
rectors, while the more particular trans
actions are usually managed by paid 
agents who are not shareholders. The 
funds and other property of the company 
are vested in the trustees. The deed of 
settlement is a covenant made between a 
few of the shareholders chosen as trustees 
for that purpose, and the others ; by 
which each of the latter covenants with 
the trustees, and each of the trustees 
covenants with the rest of the sharehold
ers, for the due performance of a series 
of articles which are specifically set forth, 
and which point out the duties of the 
trustees, directors, and auditors; define 
their powers, and all other necessary 
matters. In all matters which might 
have been provided by the deed, but are 
not, the law of partnership prevails. 

The private property, to its full extent, 
of every member of an unincorporated 
trading company is liable for the whole 
debts of the company. The most im
port:int object to be gained by an act of 
parliament for a joint-stock company,~is 
by the clause which enables it to sue and 
be sued through the medium of one of its 
office~; without which advantage the dif
ficulties atten_dant upon suits by or against 
such comparues are beyond calculation. 
. A pa~tnership in the working of a mine 
JS considered by courts of equity as a 
partnership in a trade, and therefore sub
Ject to the usual rules as to partnership. 

The chief rules of Roman law as to 
P.'.lliDership may be collected from Gains, 
~· 148-154; lJig., xvii. tit. 2; Cicero, 

ro Publio Quintio. 
The constitution and regulation of joint

stock companies have been more particu
larly defined by several recent statutes. 

The ~ct 7 & 8 Viet. c. lIO, applies to 
Nmpames formed subsequent to Jst 

ov, 1844, which consist of more than 
twenty-five members, provided they are 
not .constituted by charter or by act of 
parliament. The most important feature 
?f tfie act consists of provisions for sub
Jectmg _joint-stock companies to certain 
legulations while in their provisionary 
state, and before operations have been 
:mmen<;ed. It is required that before 

Ypublic advertisement of an intended 

joint-stock company be issued, the pro
moters are to effect a " provisional re
gistration" at an office established for the 
purpose, which registration must set forth 
the name and nature of the proposed 
company, the names, occupations, and 
places of abode of the promoters and of
ficers, the names of subscribers, with vari
ous other particulars ; and copies of each 
prospectus must be deposited before being 
issued. There is a penalty for issuing 
advertisements which falsely pretend that 
any joint-stock project is patronized, 
directed, or managed by eminent or 
opulent persons. 

When the company is formed a "com
plete registration" is to be made, and 
until this is effected, all their proceed
ings are of a provisionary character. 
The "complete registration" is accom
plished by sending in schedules which 
give full particulars respecting the con
stitution of the company. Every share
holder must enter into a covenant to pay 
up instalments; the deed is to be regis
tered; accounts are to be audited, and 
balance-sheets made and produced to the 
shareholders, yearly, and the right of the 
shareholders to examine the books for a 
certain time must be granted. The 
balance-sheet and auditors' reports are 
also to be annually registered. The act 
imposes other conditions on joint-stock' 
companies, amongst which are the follow
ing: shareholders whose instalments are 
all paid, have a right to be pre;ent at 
all general meetings, and to take part in 
the discussions ; to vote on any ques
tion, either in person or by proxy, unless 
the deed of settlement precludes proxies; 
and they have a vote in the choice of 
electors and auditors. Patrons and di
rectors must hold shares in the company 
under a penalty of 201. A "register of 
shareholders" is to be kept which must 
show the number and amount of shares 
held by each shareholder : each share
holder has a right to inspect this register 
on demand; and he is entitled to a cer
tificate of the number of shares which he 
holds, and the amount paid thereon, which 
certificate may be evidence in a court of 
law, When completely registered, shares 
may be transferred, but all the instal· 
ments due must first be paid up, and the 
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transfer must be registered before the 
holder is entitled to share in the profits 
or to vote. The act contains a number 
of other regulations. The registrar of 
joint-stock companies is required to make 
an anm1al report, which is to be presented 
to parliament. This act does not apply 
to joint·stock banks, nor to schools or sci
entific and literary institutions ; nor to 
loan or benefit building societies duly 
enrolled, nor to friendly societies or simi
lar institutions, unless they assure to the 
amount of 200l. on any one life. The 
act does not extend to compauies in Scot
land, except they have branch establish

ments in England or Ireland. 


In the same session another act was 
passed ( 7 & 8 Viet. c. 11 l) which is en
titled' An Act for facilitating the winding 
np the affairs of joint-stock companies 
unable t.o meet their pecuniary engage
ments.' By this act a fiat in bankruptcy 
may be issued in the same way as in the 
case of single traders against incorporated 
commercial or trading companies or any 
other body of persons associated together 
for commercial or trading purposes ; hut 
the bankruptcy of a company does not 
involve the bankruptcy of any member 
individually. A copy of the balance sheet 
must be sent to the Board of Trade, 
accompanied by the written opinion of 
the Court of Bankruptcy as to the cause of 
failure of the com pan~; and the Queen, 
upon the recommendat10n of the Board of 
Trade, may then revoke any privileges 
granted to the company, and determine 
the same, notwithstanding any charter 
letters-patent, or act of parliament· but 
until the determination of the coO:pany 
by the crown, it shall be considered as 
subsistin~ for the original purposes. This 
act applies to all banking companies 
which have more than six partners. 

Another act (7 & 8 Viet. c. ll3) was 
passed during the session of 1844 under 
which joint·stock banks are no~ regu
lated. Every new joint-stock bank be
fore it can commt;r~ce business is required 
to pr~sen.t a pet1t10n t.o her majesty in 
council, signed by at least 7 shareholders 
pril:ying !'~r a grant of letters-patent'. 
This petition must set forth-l, The 
names and abodes of all the partners of 
the proposed company.. 2, The proposed 

name of the Bank. 3, The place and 
street, &c., where the business of the 
bank is to be carried on. 4, The pro
posed amount of the capital stock, not 
being in any case less than 100,VOOI. and 
the means by which it is to be raised. 
5, The amount of capital stock then 
paid up, and where and how invested. 
6, The proposed number of shares. 7, 
The amount of each share not being less 
than lOOl. each. The petition of the 
proposed company, in which these par· 
ticulars are set forth, will be referred to 
the Board of Trade, which will report as 
to the provisions of the act having been 
complied with; and her majesty may then, 
if she so think fit, grant the letters-pate?! 
prayed for. The deed of partnership 
must be drawn up in accordance with a 
form approved of by the Board of 1:r~de, 
and, in addition to any other:prov1s10?5 
which may be introduced, must contam 
specific provisions for the following pur
poses. l, For holding ordinary general 
meetings at least once a year, at an ap
pointed time and place. 2, For ~old
ing extraordinary general meetmgs, 
on tl1e requisitions of nine or more share· 
holders who have at least 21 shares. 3, 
For the qualification and election of di
rectors, and for general mauagemen~ 
4, For the retirement of at least one
fourth of the directors annually, and for 
preventing their re-election for at least 
12 calendar months. 5, For prevenl!Dg 
the company from purchasing any sbar~s 
or making advances of money or secu_r1· 
ties for money to any person on a secunty 
of a share or shares in the bank. 6, For 
the publication of the assets and liabilities 
of the bank once at least in every month. 
7, For the yearly audit of the accounlli 
of the bank by auditors chosen at a gen~ 
ral meeting of the shareholders and no 
being directors at the time. 8, For the 
yearly communication of the auditors' T 
port, and of a balance sheet, and pro 1 

and loss account to every shareboluer. 
This deed must be executed by the hold· 
ers of at least one-half the shares on 
which not less than IO/. on each share. of 
lOOl. has been paid up; but the b~knig 
business cannot be commenced until the 
deed has been executed by all the sha~ 
holders, nor until one-half at least of eac 
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share has been paid up, no portion of 
which' can be repaid without the sane
tion of the Board of Trade. Under let-
t.ers-patent for a term of years not ex
ceeding twenty the shareholders of a 
joint-stock bank may become one body 
politic and corporate with perpetual sue-
cession, a common seal, and power to 
purchase and hold lands, of such annual 
value as shall be expressed in each letters-
patent. 

This act contains some other provisions 
which are deserving of notice as im
provements. Every year, between the 
28th of February and 25th of March, a 
memorial is required to be transmitted to 
the Commissioners of Stamps, setting 
forth, amongst other particulars, the 
name, style, and firm of the banking 
company, the names and places of abode 
of the several members thereof, and of 
the directors, managers, and other officers; 
and this document may be inspected at 
the Stamp-office on payment of a fee of 
one shilling. A list of the registered 
names and places of abode of all the 
m~mbers of the company for the time 
be~ng must also be printed and con-
sp1~uously placed for the use of the pub-
lie m. the bank. The manager or one of 
t~e directors is required to transmit from 
time to time to the Commissioners of 
Stamps an account of changes which have 
taken place in the list of directors, ma-
Cagers? o!ficers, and shareholders. The 

0n:im1ss1oners of Stamps are to give a 
certified copy of these memorials on pay
ment of a fee of IOs. Persons whose 
names are in the memorial last delivered, 
a_re themselves or their representatives 
hable to legal proceedings, as existing 
shareholders. 

.When joint-stock banks were first esta
bhshed, each shareholder was an~werable 
to t~e extent of his own property. By
1 Viet. c. 73, they were rendered liable 
f.nl~ ~o the extent of their shares, but the 
iabihty did not extend to the sharehold

ers a~ 3: ~ody. By 7 & 8 Viet. c. l13, 
the hab1hty of any shareholder extends 

against. The acts of an individual part
ner were formerly binding on all the 
other shareholders, but it is only the acts 
of an individual director or other officer 
properly appointed which are now bindinl! 
on the co-partnership. [PARTKERSHIP.J 

At one time a great part of the foreign 
commerce of England was engrossed by 
chartered companies. An account of two 
of these companies has been already 
given. fHunsoN's BAY COMPANY; EAST 
hrnu. COMPANY.] There were several 
others, which have ceased to exist, whose 
operations constitute an important feature 
in our commercial history. The Russia 
Company, which was chartered in 1555, 
succeeded in estaulishing a trade with the 
Czar of Muscovy, and a year or two 
afterwards Jenkinson, a very active ser
vant of the company, struck out a new 
line of commercial intercourse through 
Russia into Persia. One of the main ob
jects of the association was the discovery 
of new trades. Before the close of the six
teenth century the company embarked in 
the whale fishery atSpitzbergen,in which, 
as well as in their operations elsewhere, 
private traders, termed "interlopers,'' were 
not allowed to engage. In 1669, when the 
Czar had greatly reduced the privileges 
of the company or placed the Dutch on 
the same commercial footing, the associa
tion ceased to be a joint-stock concern, 
but became what was called a regulated 
company, in which each person traded 
with his own capital, subject to the gene
ral regulations of the association. The 
Russia Company was at the cost of main
taining embassies. The Russia Company 
still exists, that is, officers are elected, and 
a dinner is annually given, which is gene
rally attended by the Russian. ambassa
dor. The expenses of the company are 
paid out oftrifiing dues levied on imports 
from Russia. 

In 1581 Queen Elizabeth granted to a 
company the exclusive right of trading to 
Turkey. This was the origin of the 
Turkey or Levant Company. Its exclu
sive privileges of trade extended to the 

equally to the whole body of sharehold- dominions of the Grand Seignor, whether 
ers i:8 a company; but if execution of in Europe, Asia, or Africa. :Factories were 
:Y,Jud~ment,against. the ~ompany shall Iestablished, a~d the comp.any was at the 
an meffectual to obtam satisfaction, then cost ofsupportmg an English ambassador 

Y shareholder may be proceeded at Constantinople, and consuls at Aleppo. 
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Smyrna, and other places. Adam Smith 
speaks of the Turkey Company in his 
time, seventy or eighty years ago, as "a 
strict and oppressive monopoly." The 
Turkey Company surrendered its char
ter in 1825. 

Several companies for trading to Afri
ca were successively established in the 
seventeenth century, but from various 
causes they all failed. The company 
established in 1662 was bound by its 
charter to supply the West India planta
tions with three thousand negroes annu
ally. This was the third African com
pany established during the century; 
but it was broken up, as its prede
cessors had been, and a fourth company 
was established, at the head of which 
were King Charles 11. and the Duke of 
York. After the Revolution companies 
for exclusive trading were declared ille
gal unless they obtained the sanction of 
an act of parliament, and the African 
trade was thrown open. The different 
African Companies had. however, been 
at considerable cost in erecting forts and 
factories, and maintaining officers; and 
to indemnify the existing association, an 
act was passed in 1698 for levying a duty 
upon private traders to Africa, who were 
no longer to be deemed interlopers. In 
1730 parliament granted 10,000l. for the 
purpose of keeping up establishments in 
Africa. The trade was now entirely 
thrown open, and the powers of the Afri
~n Company confined to the govern
ment of forts and factories. In 1821 the 
charter of the African Company was sur
rendered and the company ceased to exist. 
. The South Sea Company, so famous for 
its association with a gigantic commercial 
bubble, was vested with the exclusive 
privilege of trading to the Pacific Ocean 
and along the east coast of South America 
from the Orinoco to Cape Horn. The 
company. engage.d. to s.upply negroes to 
the Sparn~h domm1ons m South America 
under the Assiento treaty. [AssIENTo 
TREATY.] The privilege of exclusive 
trade to the south-east and elsewhere was 
taken away by 47 Geo. Ill. c. 23, and 
by a subsequent act duties called S!mth 
Sea Duties were imposed on goods im
por~d from the limits (with some ex
ceptions) to which the privilege had been 

confined. These duties were to form a 
guarantee fund, and were to cease when 
the fund had reached a certain amount. 

Besides these companies there were the 
Eastland, the Hamburg, and the Green· 
land companies, with some others, hut 
none of them were of so much importance 
as those we have just noticed. 

JOURNALS OF THE LORDS 
AND COl\IMONS. [PARLIAMENT.] 

JUDEX, JUDICIUM. It is of some 
importance to form a correct notion of 
the terms judex and judicium in the Ro
man writers. The judicia privata were 
those in which one party claimed some
thing of or against another party, ~n.d 
must be distinguished from the Judicia 
publica. The former had relatio~ to 
actiones, and may be generally descnbed 
as Civil actions; the latter were of the 
nature of Criminal prosecutions. 

In the Judicia Privata the party com· 
plainant (actor) came before ~he. p;re:<>r 
or other magistrate who had JUrISd1ction 
(juris<lictio ), and made his claim or com
plaint, to which the defendant (reus) 
might put in a plea ( exceptio ). The 
prretor then made an order by which be 
referred"the matter to J udices, or Recupe· 
ratores, ~r Arbitri, whose chief office was 
to ascertain the facts in dispute. The 
formula, or order of the pnetor, was ~f 
the nature of a provisional decree: 11 
stated the matter at issue between tlie 
parties and the judgment that was to fol· 
low upon the determination of the facts. 
The plaintiff had to prove his case, or the 
defendant to prove his plea, before the 
judices. Sometimes there was only one 
judex. The speech of Cicero ' Pro .Pub
lio Quintio' was made before a single 
judex, aided by assessors ( consilium ). 

The patroni or orators appeared befoi:e 
the judices to support the cause of their 
clients. The judices were sworn to act 
impartially. Witnesses were produce.d 
on each side and examined orally; and it 
is clear from the remarks of Cicero (Pro 
C(]!cina, c. IO), where he is commen~ng 
on the evidence in the case of C!ecma, 
that he had cross-examined and put to 
confusion an impudent witness on the 
other side (see also the Oration Pro 
Fiacco, c. IO). It is clear also from ~e 
oration ' Pro Crecina: that the inqwry 
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before the judices was public. Written 
documents, such as letters and books of 
accounts, were produced before the judi
ces by way of evidence. (Cicero, Pro 
Q. Roscio.) When the orators had 
finished their speeches, the judices de
cided by a majority. The sentence was, 
if necessary, perhaps in some cases car
ried into effect by the lictors of the ma
gistrate who appointed the judices. The 
form in which the judices pronounced 
their decision was that of a judgment or 
decree. 
. The difference between the judicium 

and arbitrium was this: in the judicium 
the claim, demand, or damages was a 
sum fixed; in the arbitrium it was a sum 
uncertain ; and this difference was at
tended with certain Tariations in the pro
cedure. This is very clearly expressed 
by Cicero (Pro Q. Rosciu, c. 4), 

The judices must to some extent have 
settled questions of law, inasmuch as the 
determination of the facts sometimes in
volved the interpretation of the law. 
They were accordingly allowed to have 
assessors (consilium) learned in the 
law (jurisconsulti), but the jurisconsulti 
me:ely advised the judices, who alone 
delivered the decision. In case of doubt 
as to the law, the judices might consult 
the. magistrate under whom they were 
~c~ng; but as to the matters of fact, the 
Jud1ces were the sole jud.,.es, and could 
take no advice from the mi~o-istrate (Dig.,

0 
v. 1•. 79). Gel!ius (xiv. 2) gives an 
~musmg account of the difficulty which 
he felt on being appointed a judex, and 

ow. he got rid of the business by de
cl~nng 011 oath, as the judex always 
du~l~t do, that he could not come to any 
ec~s1on. The difficulty which he ex

perienced was exactly one of those which 
~e person not _practically acquainted with 
~ proceedmgs would experience. 

emay presume that the judices were 
'g~neral!y persons qualified by a sufficient 
e ~~ation, though they were not neces
~~Yhlawyers ; but it does not appear 

. t ey were named out !of any deter
~ma~ class, and there is good reason 
<Or th ki a dn ng that both parties generally 
fee upon the judices, or at least had 
~owi;r of rejecting them. It would 

as if every Roman citizen was con

sidered competent to discharge the func
tions of a judex in civil actions, at least 
under the emperors : but this part of the 
subject is not free from difficulty. 

Appeals from the decisions of the judi
ces were not uncommon. (Ulpian, Dig., 
xlix. 1. 1; Scaevola, Dig., xlix. 1. 28.) 

So far seems pretty well ascertained. 
Such being the qualifications of the judi
ces, and the magistrates who had" juris
dictio" being only annual functionaries, 
it appears that there was no class of men 
among the Romans, like our judges, who 
were the lh·ing interpreters of law for a· 
series of years in succession. The juris
consulti seem to have kept the Roman 
law together as a coherent body, and it is 
from their writings alone that the Digest· 
is compiled. [JUSTINIAN'S LEGISL.A·• 
TION.) 

The J udicia Publica were in the nature 
of criminal prosecutions, in which any. 
person, not disqualified, might be the pro
secutor, and in which the verdict was fol
lowed by a legal punishment. Judices 
were employed here also, and were a . 
kind of assessors to the magistrate who 
presided. The judices were the judges 
of the facts laid to the charge of the ac
cused. Both the accuser and the accused 
might challenge a certain number of the· 
judices. Witnesses were examined before· 
them ; slaves by torture, freemen orally. 
The judices, at least in the more import
ant matters, voted by ballot: each judex 
put into the urn the tablet of Acquittal, 
of Condemnation,'or the tablet N. L. (non 
liquet, "it is not clear"), according to his 
pleasure. The magistrate pronounced the 
verdict according to the tablets which 
made a majority. A lively picture of the · 
intrigues and bribery which were not un
usual on such trials is given by Cicero in 
speaking of the affair of Clodius and the 
Bona Dea (Ad Attic., i. 13, 16). The 
various changes made at Rome as to the 
body from which the judices were chosen 
refer only to the judicia publica. 

This subject is not free from difficulty. 
What is above stated must be taken only 
as c-0rrect in the main features. Further 
inquiry is still wanted o~ several mi1;tte~ 
connected with the funct10ns of the Judi- · 
ces. Enough has been said to enable the 
reader to compare the Boman J udica 
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with the English jury, and to show the 
difference of the institutions. 

(Gaius, lib. iv.; Reineccius, Syntagma, 
&c., by Haubold; Unterh<\lzner, Ueber 
die Rede Cicero far den &hauspieler 
Roscius, Zeitscl1rijt, &c., i. 248 ; and his 
remarks on the difference between the 
condictio and the actio in perso11arn, with 
reference to the judices ; " De J udiciis,' 
Dig., v. l; 'De Judiciis Publicis,' Dig., 
xlviii. ; lnstit., iv. tit. 18.) 

Dr. Pettingall's 'Enquiry into the Use 
and Practice of Juries among the Greeks 
and Romans,' London, l i69, may be con· 
sulted as to the functions of the Roman 
judices in the Judicia Publica. The au
thor's conclusions seem in the main to be 
correct, though his essay is an ill-arranged 
and unmethodical production. The 
• Attische Process,' by Meier and Schii
mann, and the essay of Pettingall, may 
be consulted with reference to the func
tions of the Attic Dicastm. 

JUDGE (from the Frenchjuge, which 
is from the Latin judex). [JunEx.) A 
judge in England and Wales is a man 
who presides in a court duly constituted, 
declares the law in all matters that are 
tried before him, and pronounces sentence 
or judgment according to law. There 
are judges of the three Superior Courts 
of Law at Westminster, judges in the 
Courts of Equity, a judge in the Court 
of Bankruptcy, judges of the Insolvent 
Court, judges in the Ecclesiastical and 
Admiralty Courts, and some others. Some 
judges are called Recorders, and there are 
other names, but the name does not alter 
the nature of the offence. When the judges 
simply- are spoken of, the judges of the 
superior courts of common law are meant. 
There are fifteen judges of these courts: 
five in the Court of Queen's Bench, five 
in the Court of Common Pleas, and five 
in the Court of Exchequer. There are 
at present five judges in Equity. lCouRTS; 
EQUITY.] 

The judges of the superior courts of 
Jaw are appointed by the crown. They 
hold their office during good behaviour 
but they can be removed by the crown o~ 
the address of both houses of parIiamen t 
(1.3 ~m. III. c. 2). Formerly their com
m1ss10ns ceased upon the demise of the 
cro'Wn, but by the l Geo. III. c. 23, they 

continue to hold their office during good 
behaviour notwithstanding any demise of 
the crown, and their salaries are secured 
to them so long as they hold their office. 
The judges of the courts of Equity are 
also appointed by the crown. [CHAN· 
CELLOR j CHANCERY.) 

By various acts of parliament retiring 
pensions of a determinate amount may be 
granted to the fifteen judges of the three 
superior courts of Jaw, and to the judges 
in Equity. The lowest retiring pension 
is 3500/., and this amount may be given 
to all puisne judges of the three courts. 
The highest retiring pension is 50001., 
which may be granted by the crown·:to 
the lord chancellor upon his resignation. 
But to be entitled to these pensions all the 
judges of the superior courts of law, and 
the judges in Equity, except the lord 
chancellor, must have held the office for 
fifteen years, unless bad health has pre
vented them from holding office so long. 

Judges of Courts of }{ecord [ Coua:rsJ 
are not liable to prosecution for anytlnng 
done by them as judges, but they may be 
prosecuted in parliament. Nor ~re.they 
liable to an action for any error m Judg
ment, or for wrongful imprison~ent, ~t 
least when they are acting withm therr 
jurisdiction. Judges are punisha~le f~r 
bribery by loss of office, fiue, and impn· 
sonment. 

The powers and duties' of judges wo?ld 
form the subject of an elaborate treaus.e. 
It may be sufficient to observe that Ill 
England the judges of the superior courts 
are so well protected in the discharge of 
their duty aud so sure in their office, as 
to make them entirely independent of ail 
political and private influence, and they 
are paid well enough to secure them 
against all temptation of lucre. ~ccord· 
ingly an iustance of misconduct m any 
judge of the superior courts of J~w, or 
any judge who holds a high office, 1s now 
seldom or never heard of. The only ques· 
tion that can be raised is, whether the 
most competent persons are always ap
pointed, and whether persons are not 
sometimes appointed who, though not ab
solutely incompetent, are much less com· 
petent than others, and sometimes hardly 
competent. This danger is some"'.hal 
limited by public opinion, and parncu• 
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larly by the opinion of the members of 
the bar, so that the risk of a totally in
competent person being appointed is not 
great. But as the appointment of the 
judges in the superior courts of law, and 
the judges in Equity, is really made by 
those who for the time act as the minis
ters of the crown, the ·appointments of 
judges are, like other appointments made 
by the ministers, nearly always conferred 
on those who belong to the political party 
which for the time is in power. This evil, 
so far as it is an evil, is inseparable from 
the practical working of the constitution, 
and is probably a much less evil than any 
other mode of appointment that could be 
suggested. 

J liDICIARY. fCouRTS.] 
JURISCONSUL 'l'I. [ J UDEx; JURIS

PRUDENCE.] 

JURISDICTION. This term is the 
~atin word Jurisdictio, which simply sig
mfies the "declaration of jus or law." 
He who had jurisdictio was said" jus di
cere," to "declare the law." The whole 

as to the kind of causes which it tries. 
Thus the superior courts of law and the 
courts of equity have their several juris
dictions as to matters which they hear 
and determine. [EQUITY.] The ecclesias
tical courts also have their separate juris
diction; and other courts, such as the 
Court of Insolvency, Borough Courts, 
and others, have their several jurisdic
tions. It follows, that if proceedings are 
commenced against a man before a court 
which has no jurisdiction in the matter 
brought before it, the defendant may an
swer by alleging that the court has no 
jurisdiction; which is called pleading to 
the jurisdiction. When a party is con
victed by a court that has no juris
diction in the matter, the proceedings 
may be moved into the Court of King's 
Bench by the writ of Certiorari and 
quashed. [CERTIORARI.] Those who 
have limited jurisdiction are )iable, it is 
said, to an action, if they assume a juris
diction whi<'h they have not. 

JURISPRUDENCE. The Latin word 
office (officium) of him who declared the .prudentia (contracted from providentia) 
law. w~ ~ccording expressed by the word 
J.unsd1ctio. (Diq., 2, tit. De Jurisdic
tione.) Jurisdictio was either voluntary 
(volu_nt:ri~) . or litigant (contentiosa).
T~e JUnsd1ct10 voluntaria related to cer
tam acts, such for instance as those forms 
of manumission and adoption, which must 
be?one before a magistratus in order to be 
vah.d: ~he jurisdictio contentiosa related 
to htigatwn, and such Ieo-al proceedings 
~ere said to be " injure/ before the ma
gistratus~ as oppos;d to the proceedings 
?ef?r~ a Judex, which were said to be" in 
J~d1C10." The magistratus was said "jus
d~cere" or " reddere," when he exercised 
~18 .functions ; and " magistratus" and 

qUJ ~omae jus dicit" are accordingly f0nvertible terms. Jurisdiction in En"
at~ means an authority which a cou';'.t 
~ha aw or. i:quity has to decide matters 
th t are h~1gated before it or questions 
Wat ar7 tried before it. The courts at 
Eestmmster have jurisdiction all over 
r°g:d and Wales; but the jurisdiction 

fui 0 er courts is limited by being con
taiedk~o certain limits of space and to cerwf Inds ?f ~auses Or matters in dispute. 
all ieo the Jurisdiction of a court extends 

· ove~ England, it may still be limited 

came, by a natural transition, to mean know
ledge or understanding. "Habebat (says 
Nepos, Life qf Cimon, c. 2) magnam pru
dentiam tum juris civilis tum rei milita· 
ris :" hence persons skilled in the ,Roman 
law were calledjuris prudentes,or simply 
prudentes; in the same manner that they 
were called consulti, as well as Juris con
sulti. (Haubold's Lineamenta Instit. Juris 
Romani, lib. iv. cap. 5; Hugo, Gescliicltte 
des Romisclien Reclits, p. 458, ed. xi.) A 
large part of the Roman law was gradu
ally adopted by the legislature and the 
judices from the writings of the jurists: 
the emperors moreover sometimes ap
pointed persons whose opinions (or re
sponsa) the judex was bound to follow. 
(Dig., lib. i. tit. 2, No. 2, ~ 5-7, 35-47; 
Inst., lib. i. tit. 2, § 8.) According to 
the acceptation of the term prudens or 
Juris prudens in the Roman law, Juris 
prudentia is sometimes limited to the 
dexterity of a practical lawyer in apply
ing rules of law to individual casesf; 
whence the technical use of the term 
jurisprudence in the French legal language· 
for law founded On judicial decisions Or 
on the writinr of jurists. 

By genera jurisprudence is properly 
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meant the science or philosophy ofpositive 
law, as distinguished from particular ju
risprudence, or the knowledge of the law 
of a determinate nation. "General jnris
prudence, or the philosophy of positive 
law, is not concerned directly with the 
science of legislation: it is concerned 
directly with principles and distinctions 
which are common to various systems of 
particular and positive law, and which 
each of those various systems inevitably 
involves, let it be worthy of praise or 
blame, or let it accord or not with an 
assumed measure or test. General juris
prudence is concerned with law as it ne
cessarily is, rather than with law as it 
ought to be; with law as it must be, be 
it good or bad, rather than with law as 
it must be, if it be good." (Austin, Out
line ef a Course ef Leetures on General 
Jurisprudence, p. 3.) For example, every 
system of positive law must involve such 
notions as sovereignty, legal right, legal 
duty, legal sanction, civil or criminal in
jury, the grounds of imputation or legal 
guilt, and t>f non-imputation or legal in
nocence, property, possession, &c., which 
therefore belong to the province of general 
jurisprudence. [LAW j LEGISLATION.] 

- A detailed, precise, and lucid descrip
tion of the province of general jurispru
dence will be found in l\lr. Austin's wol'k 
on the subject (8vo. London, 1832), and 
the annexed outline of a course of lec
tures. (Journal ef Education, No. 8 
p. 285.) A list of works on generai 
jurisprudence may be seen in Krug's 
' Philosophisches Lexicon,' in the article 
Rechtslehre. 

The jurists of the seventeenth and 
eighteenth centuries treated the subject 
of general jurisprudence under the name 
of the law ef nature, and often combined 
it in the same treatise with International 
Law, or the Law of lfations, in the 
modern acceptation of that term. The 
work of Grotius, ' De Jure Belli et Pacis ' 
though professedly limited to Intern;
ti~n~ Law, is in part composed upon this 
prmc1ple; butthat of Puftendorf,' De Jure 
Natur211 et Gen ti um,' affords the best ex
ample of this mode of treatment These 
works ought to be read with the excel
lent and instructive commentary of Bar
beyrac. [INTERNATIONAL LAw.] 

JURY. A jury is an assemblyofmen 
authorised to inquire into or to determine 
facts, and bound by an oath to the faithful 
discharge of their duty. The word is 
from the Latinjuro, to swear, whence we 
find this institution called in law Latin 
jurata, and the persons composing ii 
jurati; in French les jures, and in English 
the jury. In the English law, when the 
object is inquiry only, the jury is some
times called an inquest or inquisition, as 
in the instance of a grand jury or coro
ner's inquest ; but when facts are to be 
determined by it for judicial purposes, it 
is sty led a jury. When the trial by jurr 
is now spoken of, it signifi0s the deterIDI· 
nation of facts in the administration of 
civil or criminal justice by twelve men 
sworn to decide facts truly according to 
the evidence produced before them. 

Inquiry into facts on behalf of t~e 
crown by means of juries was frequent m 
England long before the trial by jury was 
common! y used in courts of justice. Thus 
we find, immediately after the Conqu~st, 
inquisitions ad quod damnum (which 
anciently took place in all grants by the 
crown, though now of more limited us~); 
inquisitions post mortem, which were m
stituted on the death of the king's tena~ts, 
to ascertain of what lands they died 
seised ·inquisitions of lunacy (d~ lunatico 
inquir'endo) ; and several other inquests, 
which were called inquests of office, and 
took place where the crown was concerned 
in interest: all these inquiries were made 
by means of juries of the neighbourh~, 
who were presumed to be conversant "11'.1th 
the facts. In England also in the reign 
of John, when the lands of the Nom:ans 
were seised into the hands of the kmg, 
inquisitions by jury were executed in 
each county to ascertain their value a?d 
incidents. (See the forms of these ID· 

quests in Hardy's llotuli Normannia, vol. 
i. p. 122.) . . 

Besides these juries of inquiry (inqm
sito,.ia jurata), there were accusatory 
juries (jurata delatoria), who pre~ent.ed 
offences committed within their d1str~cl 
or hundred to the king or his com1ms
sioned justices. These inq nests ~e~ 
immediately connected with the a~m1ms
tration of jnstice, their duty bemg ID. 
charge offenders, who, upon such accu."3' 
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tion, were put upon their trial before 
judgeB, and were afterwards condemned 
or "delivered" b;r them according to the 
result of the tnal. These accusatory 
juries were probably the origin of our 
present grand juries. Juries of inquiry 
and accusatory juries might consist of 
more or occasionally of fewer than 
twelve men. 

The third species of jury is that jury 
which we mean when we speak of trial 
b}I jury. Dr. Pettingall, in a tract pub
lished in 1769, expresses a confident 
opinion that juries of this description are 
the same as the Dicastro (ltacacr.. al) of the 
Athenians and the Judices of the Ro
mans, and he maintains that our trial by 
jury was derived immediately from 
Rome, and ultimately from Greece. 
But it is more probable that they are 
rather to be ascribed to the accidental 
resemblance of popular institutions for 
the administration of justice in different 
conn.tries than to identity of origin. The 
precise time at which this species of trial 
?riginated in England has been the sub
Ject of much discussion; and in particu
lar whether it was known to the Anglo
Saxons, or was introduced by the Con· 
quei;or. Coke and Spelman, among 
e.arher l~gal antiquaries, and, in later 
times, Nicholson (Preface to Wilkins's 
Anglo-Saxon Laws, p. 9), Blackstone 
(Comme1!taries, book iii. c. 22), and Tur
:k(H_zstory if Anglo-Saxons, vol. iv. 

.xi. cap. 9), maintain the existence 
of this institution before the Conquest. 
On. the other hand, Hickes (Dissert.
~pis~., p. 34 ), Reeves (History if the 

119lish Law, vol. i. p. 24), and several 
?!her learned writers, contend that it was 
~tr~uced by the Conqueror, or at least 

at it was derived from the Normans, 
~and was ~~t of flliglo-Saxon origin. The 
pi;er opm.1on is adopted by Sir Francis 
ca grave, ID his History ef the English 

om1/UJnwealth, vol. i. p. 243. 
. Traces of the trial byJ'ury in the form 
mwh' h · · ' afte Ic It exISted for several centuries 
dis r ~e C:onquest, are more distinctly 

cernible in the ancient customs of Nor
lnandy than in the few and scanty frag
:,e~ts of Anglo-Saxon laws. The trial by 
ica1 ve. c?mpurgators, which was of canon

ongm, and was'known to the .Anglo-
Vot. II. , 

Saxons and also to many foreign nations, 
resembled the trial by jury only in the 
number of persons sworn; and no con
clusion can be drawn from this circum
stance, as twelve was not only the com
mon number throughout Europe for 
canonical and other purgations, but was 
the favourite number in every branch of 
the polity and jurisprudence of the 
Gothic nations. (Spelman's Gloss., tit. 
Jurata ; also Edinburgh Review, vol. 
xxxi. p. ll5.) For this reason Mr. Hal
lam justly observes (Middle Ages, vol. ii. 
p. 40 I) that in searching for the origin of 
trial by jury, "we cannot rely for a mo
ment upon any analogy which the mere 
number affords." Besides this, the trial 
by compurgators under the name of 
Wager of Law continued to be the law of 
England until it was abolished, in 1833, 
by 3 & 4 Wm. IV. c. 42, § 13, and is 
treated by all writers and noticed in ju
dicial records ever since the Conquest as 
a totally different institution from the 
trial by jury. The trial per sectatores or 
per pares in the county court, which has 
sometimes been confounded with the trial 
by jury, was a different tribunal. The 
sectatores or pares were, together with 
the sheriff or other president, judges of 
the court,-as are the suitors ( sectatores) 
in the county courts at present ; and it 
appears to have been the common course 
with the Gothic nations that twelve as
sessors should be present with the king 
or judge to decide judicial controversies. 
(Du Cange, Gloss., ad vocem Pares.) 
The pares curim resembled permanent 
assessors of the court, like the scabini 
mentioned in the early laws of France 
and Italy, much more nearly than sworn 
jurors indiscriminately selected, and per
forming a subordinate part to the judge. 
On the other hand, the incidents of the 
mode of trial prevalent in Normandy be
fore the Conquest correspond in a strik
ing manner with those of our trial by 
jury as it existed for centuries afte.rwards. 
In Normandy offenders were convicted or 
absolved by an inquest of good and law
ful men summoned from the neighbour
hood where the offence was supposed to 
have been committed. The law required 
that those were to be sel,.cted to serve on 
such inquest who were ·best informed uf 

lo 
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the truth of the matter ; and friends, ene
mies, and near relatives of the accused 
were to be excluded. Also in the Norman 
Writ of Right, those were to be sworn as 
recognitors who were born and had even 
dwelt in the neighbourhood where the 
land in question lay, iu order that it 
might be believed that they knew of the 
truth of the matter and would speak the 
truth respecting it. (Grand Coustumier, 
cap. 68, 69, 103.) These incidents, 
though unlike our present mode of trial 
(which has entirely altered its character 
within the last four centuries), are nearly 
identical with the trial by jury as it is 
described first by Glanville and after
wards by Bractou, and correspond almost 
verbally with the form of the jury pro
cess, which has continued the same from 
very early times to the present day ; by 
whlch the sheriff is commanded to re
turn " good and lawful men of the neigh
bourhood, by whom the truth of the mat
ter may be better known, and who are not 
akin to either party, to recognize upon 
their oaths,'' &c. On the other hand (as 
l\Iadox remarks, in his History of the 
F..xchequer, p. 122), "if we compare the 
laws of the Anglo-Saxon kings with the 
forms of law process collected by G lan
ville, they are as different from one an
other as the laws of two several nations." 

Though there are some traces of the 
'trial by jury in the four reigns which im
. mediately succeeded the Norman Con
9uest, it ~as not till a century afterwards, 
.ll1 the reign of Henry II., that this insti
tution became fully established and was 
reduced to a regular system. Its iutro
duetion into frequent use at this period 
was probably owiug to the law or ordi
nance for the trial by assize in pl~as of 
!au~ or real actions, made by Henry II. 
This law has not come down to our times 
~ut it is fully described by Glanville (lib'. 
11. ~P· 7), and t~e g.reater part of the 
treatise of that writer is occupied by an 
account of the trial by twelve men which 
he :warmly e_nlogises an~ represents as 
havmg b~en mtroduced m opposition to 

, the unsatisfactory mode of trial by battle 
or duel. In the reii;n of Henry II. it 

: appe":rs also that a JUry was sometimes 
, nsed m .mat~ers of a criminal nature-the 
. proceeding m such cases being noticed as 

an inquiry perjuratum palrir£ vel vicinet~ 
or per juramentum legalium huminum. 
Thus in the 'Constitutions ofClarendon,' 
enacted in 1164, it is directed that" if no 
person appeared to accuse an offender 
before the archdeacon, the sheriff should, 
if requested to do so by the bishop, cause 
twelve lawful men of the neighbourhood 
or of the township to be sworn, who 
might declare the truth according to their 
conscience." These however were pro
bably accusatory juries, similar to our 
grand inquests, and not juries employed 
for thJ! actual trial or " deliverance" of 
criminals, which do not seem to have 
been commonly used until a later period. 

The law of Henry II. introdueed the 
trial by assize or jury in real actions ~ a 
mode of deciding facts which the subJeCI 
might claim as a matter of right. Glan
ville calls it "a certain royal benefit con• 
ferred upon the people by the clemency 
of the sovereign with the advice ?f the 
nobility." Accordingly we find m.the 
Rotuli Curir£ Regis in the time of R1.ch· 
ard I. and John, many instances of tnals 
by jury being claimed by parties, though 
it appears from these curious records 
that at this time the trial by battle was 
still in frequent use. In the reign o~ 
John we first begin to trace the u~ o 
juries for the trial of criminal accusations. 
At first it seems to have been procured 
by the accused as a special favour from 
the crown, a fine, or some gift, or con· 
sideration being paid in order to purch: 
the privilege of' a trial by jury. S~ve 
instances of this kind are collected in th; 
Notes and Illustrations to Palbrrave 8 

Commonwealth of England, vol. ii. p.186. 
The payment of a fine took place also not 
unfrequently in civil cases where any 
variation from the regular co1;1.rse W3;8 
required. (Rotuli Curi<e Regis, vol. I. 
pp. 354, 37 5 ; vol. ii. pp. 72, 92, 97, JOI, 
114.) It is clear, however, from ~racton 
and Fleta, that at the end of the thn:te~n~ 
century the trial by jury in crunm 
eases had become usual, the form ~f the 
proceedings being given by them Ill di; 
tail. (Bracton, p. 143.) lntroduct;d on: 
ginally as a matter of favour and mdul 
gence, it gradually superseded the ~ 
barons customs of battle, ordeal, an 
wager of law, until at length it becanie. 
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both in civil and criminal cases, the or- Ijurors both in civil and criminal cases 

dinary mode of determining facts for ju
dicial purposes; 

It is a common error that the stipulation 
for the jmlicium parium in Magna Charta 
referred to the trial by jury. Sir Ed
ward Coke, in his commentary upon 
Magna Charta, expressly distinguishes 
between the trial by peers aud the trial 
by jury (2nd Inst. 48-9); but Blackstone 
says, "The trial by jury is that trial by 
the peers of every Englishman, which, as 
the grand bulwark of his liberties, is 
secured to him by the Great Charter." 
(Com., vol. iv. p. 349.) This is coufound
ing two distinct modes of trial. The 
judicium parium was the feudfil mode of 
trial, where the pares or coni·assalli ej11s
dem domini sat as judges or assessors with 
the lord of the fee to decide controversies 
arising between individual pares or peers. 
It was a phrase perfectly understood at 
the period of Magna Charta, and the 
mode of trial had been in use long before 
in France and all parts of Europe whtre 
feuds prevailed. (Du Cange, Gloss., v. 
Pares.) It was essentially different from 
the trial by jury, which could never be 
accurately called judicium parium. We 
r~d frequently in the records of those 
tim~s (and even in Magna Charla itself) 
of JIL~atores, of veredictum or juramentum 
legal.win lwminum, and jurata vicineti or 
P~lnr£, all of which expressions refer to 
a JUry ~ but not a single instance can be 
foun~ Ill any charter, or in any ancient 
!J"eatise or judicial record, in which the 
J.u~ .are called pares, or their verdict 
Jud1e.1um. (Heeves's History ef the Law, 
vol. !-,P: 249.) In the records of the' Curia 
Regis in the first year of John's reign, 
among numerous entries of Ponit se su
per juratum vicineti or patrice, are also 
entries of Po11it se super pares suos de 
~~d".111 .feodo, which plainly indicates a 
i?hnct10n between the two modes of 

~~~)!. (Rotuli Curire Regis, vol. ii. p. 

th Un~il a~ut the rei~ of Henry VI. 
e trial by Jury was a trml by witnesses. 

The present form of the jurors' oath is that 
;be~ sha!l "give a true verdict, according
0 111~ evidence." At what time this form 

was mtroduced is uncertain · but for se-
Vera! centuries after the Conquest the 

were sworn merely to speak the truth. 
(Glanville, lib. ii. cap. 17; Bracton, lib. 
iii. cap. 22; lib. iv. p. 28 7, 291 ; Brit 
ton, p. 135.) Hence their decision was 
accurately termed veredict11m, or verdict, 
that is a" thing truly said;" whereas the 
phrase "true verdict" in the modern oath 
is not an accurate expression. Many 
other incidents of the trial by jury, as re
corded in ancient treatises, conclusively 
show that the jury were merely wi~ 
nesses. They were brought from the 
neighbourhood where the disputed fact 
was suggested to have occurred, because, 
as the form of the jury process says, they 
were the persons "by whom the truth 
of the matter might be better known." 
Again, if the jurors returned by the sheriff 
in the first instance declared in open 
court that they knew nothing of the mai
ter in question, others were summoned 
who were better acquainted with it. 
(Glanville, lib. ii. cap. 17.) They might 
be excepted against by the parties upon 
the same grounds as witnesses in the 
Court Christian. They were punished 
for perjury if they gave a wilfully false 
verdict; aud for crassa ignorantia if they 
declared a falsehood or hesitated about 
their verdict upon a matter of notoriety, 
which all of the country (de patria) might 
and ought to have known. (Bracton, 
p. 290.) And ancient authors strongly 
admonish judges to " take good heed in 
inquisitions touching life and limb, that 
they diligently examine the jurors from 
what source they obtain their kuowledge, 
lest peradventure by their negligence in 
this respect Barrabas should be released 
and Jesus be crucified." (Bracton, lib. iii. 
cap. 21; Fleta, lib. i. cap. 34.) It is one 
of the numerous circumstances which 
show the character of the jury in the 
earlier periods of the history of the insti
tution, that though all other kinds of 
murder might be tried by a jury, murder 
by poison was excepted, "because," say 
the ancient writers, "the crime is so 
secret, that it cannot be the subject of 
knowledge by the country." (Bracton, 
lib. iii. cap. 18; Fleta, lib. i. cap. 31.) 

The original principle and character of. 
the trial by jury in criminal cases in 
Scotland appear to have been the same as 

L2 
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in England. The following extract is 
taken from a curious paper delivered to 
the Speaker of the House of Commons, 
and recorded on the Journals at the date 
4th June, 1607. (Comm. Journ., vol. i. 
p. 3i8.) "In Scotland, criminal causes 
are not governed by the civil law ; but 
ordanes* and juries pass upon life and 
death, very near according to the law 
here (in England). Which jury being 
chosen out of the Four Halfs about (as 
the Scottish law terms it), which is to 
say, out of all places round about that 
are nearest to that part where the fact 
was committed, the law_doth presume that 
the jury may the better discern the truth 
of the fact by their own knowledge; and 
therefore they are not bound to examine 
any witnesses, except out of their own 
disposition they shall please to examine 
them in favour of the party persuer; 
which is likewise very seldom or almost 
never used. It is of truth that the judge 
may either privately beforehand examine 
such witnesses as either the party per
suer will offer unto him, or such others 
llS in his own judgment he thinks may 
best inform him of the truth ; and then 
when the jury is publicly called and 
admitted, he will cause these depositions 
to be produced and read; and likewise if 
the party persuer desire any witness there 
present to be examined, he will publicly 
do it in presence of the jury and both 
parties." The mode of commencing the 
mtroduction of evidence to juries, as de
scribed in this document, bell.rs a strong 
resemblance to the growth of the pro
ceeding in England. 

The earliest traces of the examination of 
witnesses or of evidence being laid before 
juries in England, which formed the com
mencement of a total change in their cha
racter, occur in the reign of Henry VI. 
The change w'.18 not effected suddenly, 
or by any particular act of parliament 
but was i.nt~oduced. by slow degrees; and 
though d1stmctly discernible in the reign 
of Henry VI., was not completely effected 
before the times of Edward VI. and 
Ma'1'. Fortescue, in the 26th chapter 
of his work ' De Laudibus Legum An

:: • This word i~ so printed in the Journals, but it 
• probably a mistake for llOme other word. 

glire,' written at the end of the reign of 
Henry VI., and about the year 14iu, ex· 
pressly mentions that witnesses were ex· 
amined and sworn before the jury; but 
he calls the jury indiscriminately testes 
and juratores, and makes frequent allu- · 
sions to their character as witnesses. 
Shortly after Fortescue's time, namely, 
in the year 1498, there is a reported case 
between the Bishop of Norwich and the 
Earl of Kent (Year-Book, 14 Henry 
VII.), in which a jury liad been sepa· 
rated by a tempest "while the parties 
were showing their evidence ;" and one 
question raised for the opinion of the 
court was, whether, when tlie jury came 
together again, they were competent to 
proceed with the case and to give aver· 
diet. The objection pressed was t~at the 
jury had separated before tlie evidence 
was given; to which it was answered that 
"the giving the evidence was whollr !DI· 

material, and made the matter neither 
better nor worse ; that evidence wa~ only 
given in order to inform the consciences 
of the jury respecting the rights of the 
parties ; but that if neitlier party chose to 
give evidence, still the jury would be 
bound to deliver a verdict." 

In the reign of Henry VII., it appears 
from records printed in Rastell's Entries 
that demurrers to evidence were an ac
knowledged form of proceeding, which 
shows that at that time evidence of some 
kind was given, and consequently ~hat the 
character of the jury had been 1n some 
degree changed from that of witne.sses to 
that of judges of facts upon testuuony. 
The proofs mentioned in these records are 
called evidentia • and it is most probable 
that at first the ~nly evidence given co~· 
sisted of deeds, writings, and of deposi· 
tions of absent witnesses taken before the 
justices of the peace or other magistrateS, 
and that oral testimony was not common 
until a later period. The entire .absence 
of all mention of evidence or witness~ 
as contradistinguished from jurors, m 
treatises, reports, records, or statutes, pre
viously to the sixteenth century, strongly 
corroborates the fact of the early c~arair 
ter of the trial bv jury. There is no 
trace of any rules of evidence, nor of an1r 
positive Jaw eompelling the attendance 0 

witnesses, or pllilishiDg them for false !es
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timony or non-attendance, nor of the ex· 
istence of any process against them before 
the statute 5 Eliz. c. 9 (1562). In the 
case of Summers v. Mosely, reported in 2 
Crompton and .Meeson, p. 485, Mr. Baron 
Bayley says that he had been unable to 
find any precedents of the common Sub
pama ad testijicandum of an earlier date 
than the reign of Elizabeth, and expresses 
a conjecture that this process may have 
originated with the above-mentioned sta
tute. The Subprrna ad testijicandum does 
not appear in the registers of Writs and 
Process until the reign of James I. 
(West's S.rmboleograpl1y.) Witnesses were 
examined orally upon the trial of Sir 
Thomas More, in the reign of Henry 
VIII.; but the reported state trials in 
the reigns of Edward VI. and Mary show 
that the practice in that respect was then 
by. no means settled. In the reign of 
Elizabeth, however, there is abundant 
proof, from Sir Thomas Smith's 'Com
':1?nwealth of England,' and other autho
nt1es, that oral testimony was used with
out reserve (except in state prosecutions) 
both in civil and criminal trials; and 
oonsequently it cannot be doubted that 
about the middle of the sixteenth century 
the trial ~y jury had fully assumed the 
character m which we are now familiar 
with it, namely, an institution deciding 
fac~ for judicial purposes by means of 
!estJmony or evidence produced before the 
JUry. 

This view of the oriofoal character and 
office.of the jury seem;to account for the 
pra.ctice of fining or otherwise punishing 
Junes. by the court when they gave an 
nnsattsfa~tory verdict, a practice which 
was partially continued, though not with
out remonstrance by legal authorities, 
~fter the nature of the institution had 
een cha.nged. If juries, who were 

merely witnesses sent for to inform the 
court of facts which they were presumed 
~ know, returned a wilfully false ver· 
. ict! they were guily of a contempt of 
tustice, and might properly be punished · 

ut when their character was chan.,.ed' 
and their verdict depended not on thei; 
r:n kn?wledge of the facts, but upon the 
th;re~sions produced on their minds by 
i . e".idence, such a punishment became 
DJnsfJ.ce i and though occasionally prac

tised in the sixteenth century, was de
clared to be illegal soon after the Restora· 
tion by the judgment in Bushell's case, 
reported in Vaughan's Heports, p. 135. 

The juries now in use in Englaud in 
the ordinary courts of justice are grand 
juries, petty or common juries, and special 
juries. There is also the coroner's jury. 
fConoNER.] Grand juries are exclusively 
incident to courts of criminal jurisdiction; 
their office is to examine into charges of 
crimes brought to them at assizes or ses
sions, and if satisfied that they are true, 
or at least that they deserve more parti
cular examination, to return a bill of 
indictment against the accused, upon 
which he is afterwards tried by the petty 
jury. [INDICTMENT; LAw, CRHHNAL.] 
A grand jury must consist of twelve at 
the least, but in practice a greater num
ber usually serve, and twelve must always 
concur in finding every indictment. No 
further qualification is required for grand 
jurors (except in the case of grand jurors· 
at the sessions of the peace, 6 Geo. IV. c. 
51, § l) than that they should be free
holders, though to what amount is uncer
tain; or freemen, lawful liege subjects, 
and not aliens or outlaws. (Hawkins, 
Pleas cf the Crown, chap. 25, sect. 16.) 

Until the end of the thirteenth century 
the only qualification required for petty 
or common juries, for the trial of issues 
in criminal or civil courts, was that they 
should be "free and lawful men;" free
men, as holding by free services or free 
burgesses in towns; and lau!ful men, that 
is, persons not outlawed, aliens, or minors, 
but entitled to the full privileges of the 
law of England. By the statute of West
minster 2, passed in the thirteenth year 
of Edward I. (1296), it was enacted that 
no man should be put on juries who had 
not some freehold of the value of 20s. a 
year within the county, or 40s. without 
it; and this qualification was raised to· 
41ls. in counties by the stat. 21 Edward I • 
The object of these statutes was to pro
tect poor persons from being oppressed 
and injured by being summoned on juries, 
and also to obviate the evil of the non
attendance of jurors, which frequently 
occurred from their inability to leave 
their agricultural or handicraft occupa· 
tions. The stat. 2 Henry V. however 
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was intended to secure the intelligence 
and responsibility of jurors by requiring 
a property qualification; and it enacted 
that no person should be a juror in capital 
trials, nor in any real actions or personal 
actions where the debt or damages de
clared for amounted to 40 marks, unless 
he had lands of the yearly value of 40s.; 
and if he had not this qualification he 
might be challenged by either party. 
This continued to be the qualification of 
common jurors until the passing of the 
statute 6 George IV. c. 50, which re
pealed all former statutes upon this sub
ject, and entirely remodelled the law 
respecting juries. By this statute " every 
man (with certain specified exceptions) 
between the ages of twenty-one years and 
sixty years who has within the county 
in which he resides IO/. a year in free
hold lands or rents, or 20[. a year in 
leaseholds for unexpired terms of at least 
twenty-one years, or who, being a house
holder, is rated to the poor-rate in Middle
sex on a value of not less than of 30l., and 
in any other county of not less than 20l., 
or who occupies a house containing not 
less than fifteen windows, is qualified 
and liable to serve on juries in the su
perior courts at Westminster and the 
courts of the counties palatine for the 
trial of issues to be tried in the county 
where he resides, and also to serve on 
grand juries at the sessions of the peace, 
and on petty juri~s, for the trial of issues 
triable at such s~ssions in the county in 
which he resides." The exceptions are:
peers, judges of the superior courts, 
clergymen, Roman Catholic priests, dis
~nting ministers following no secular 
employment !mt that of a schoolmaster 
serjeants and barristers at law, and doc: 
tors and advocates of the civil law actu
ally practising; attorneys, solicitors, and 
proctors actually practising; officers of 
courts actually exercising the duties of 
their respective offices; coroners, gaolers, 
and keepers of houses of correction • 
members and licentiates of the Collen-~ 
of Physi~ians actually practising; s1;=;.. 
geons, bemg members of one of the royal 
colleges of surgeons in London, Edin
burgh, or Dublin, and actually practising. 
~thecaries certificated by the Apothe.'. 
canes' Company, and actually practising; 

officers in her Majesty's navy or army on 
full pay; pilots licensed by the Trinity 
House; masters of vessels in the buoy 
and light service; pilots licensed by the 
lord-warden of the cinque-ports, or under 
any act of parliament or charter; house
hold servants of the sovereign; officers of 
customs and excise; sheriffs' officers, 
high constable~, and parish clerks. 

Lists of all persons qualified to be 
jurors are made out by the churchwardens 
and overseers of each parish, and fixed 
on the church door for the first three 
Sundays in Sep tern her in each year; t~ese 
are afterwards allowed at a petty sess10ns 
and then delivered to the high constable, 
who returns them to the next quarter
sessions for the county. The clerk of 
the peace then arranges the lists in a 
book, which is called the 'Jurors' Book' 
for the ensuing year, and afterwards de
livers it to the sheriff. From this book 
the names of the jurors are returned in 
panels to the different courts. , 

Special juries are composed of such 
persons as are described in the 'J~ror's 
Book' as esquires, and persons of higher 
degree, or as bankers or merchants; and 
it is the duty of the sheriff to m_ake .a 
distinct list of such persons, which IS 

called the ' Special Jurors' List.' When 
a special jury is ordered by any of the 
courts, which must always be the result 
of a special application of one of the par
ties, 48 names are taken by ballot from 
this list in the manner particularly de
scribed in the statute, which are after
wards reduced to 24 by means of each 
party striking out 12; and the first 12 ?f 
these 24 who answer to their names m 
court are the special jury for the trial of 
the cause. 

The mode of objecting to a jury by the 
parties is by challenge, though in modern 
practice this course is seldom resorte~ to, 
having yielded to the more convem~nt 
usage of privately suggesting the objection 
to the officer who calls the jnry in court; 
upon which the name objected to is pass~d 
over as a matter of course without dis· 
cussion. This practice, though a less 
troublesome and obnoxious mode of ~ffe~}.
ing the object of obtaining a jury md1 

ferent between the parties than a formal 
challenge, is strictly speaking irregular, 
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and being considered to take place by 
consent, and as a matter of favour, cannot 
be insisted upon as a right. Challenges are 
of two kinds: challenges to the arra!f, 
and challenges to the polls. The chal
lenge to the array is an objection to the 
whole panel or list of jurors returned for 
some partiality or default in the sheriff 
or the under-sheriff by whom it has been 
arrayed. Challenges to the polls are objec
tions to particular jurors, either on the 
ground of incompetency (as if they be 
aliens, or of insufficient qualification 
within the provisions of the Jury Act, 6 
Geo. IV. cap. 50), or of bias or par
tiality, or of infamy. Upon these chal
lenges the cause of objection must in each 
case be shown to the court; but in trials 
for capital offences the accused is entitled 
~ c?allenge peremptoril.¥ ~that is, without 
givmg any reason) thirty-five jurors. 
The king, however, as nominal prosecu
tor, has no right of peremptory challenge, 
though he is not compelled to show his 
cause of challenge until the panel is gone 
through, and unless a full jury cannot be 
formed without the person objected to. 
'. The trial by jury, originally introduced 
mto the law of France in criminal cases 
~y the National Assembly, was retained 
m the French code. An account of the 
proceeding and of the qualifications and 
formation of the jury will be found in the 
'?ode d' Instructio11 Crimi11elle, livre ii., 
tit. 2, chap. iv. and v. (CODES, LES 
CrNQ.] Of late years the advantan-e of 
the .trial by jury has been frequently the 
subJect of debate among German and 
French jurists, and in particular the pro
priety of its introduction has been dis
~sed in the various commissions issued 
with a view to reforming the laws of se
veral of the German States. The French 
code is the law of the Ithenish Province of 
Prussia,.and the trial by jury in criminal 
cases exists there. 

.In Scotland all crimes are tried by jury, 
Wtt!1 the exception of certain breaches of 
pol~ce regulations and iw.tty depredations, 
which are summarily adjudicated on. 
~he,~~mber on a criminal jury or " as
size is fifteen, and the verdict is that of 
th~ m~~ority. It may be" guilty," "not 
gitilty, or" not proven"-the last as well 
as the second being an acquittal. In the 

course of the improvements of the court 
of session, projected and partly executed 
in the years 1808 and 1809, an attempt 
was made tQ. introduce the trial by jury 
into civil proceedings in Scotland ; bnt 
great opposition was made to it in that 
conn try, and the proposition was not at 
that time carried into effect. But in the 
year 1815 a statute (55 Geo. Ill. c. 42) 
was passed, though then still much op
posed in Scotland, which establish~d a 
jury court not as a separate and mde
pendent tribunal, but as subsidiary to 
the court of session, for the trial of par
ticular questions of fact to be remitted for 
trial by the judges of the court of session 
at their discretion. In order to meet a 
conscientious difficulty much insis.ted 
upon in petitions from Scotland against 
this measure, namely, that it would be 
often impossible for .a jury to give a 
unanimous verdict unless some of the 
members violated their oaths, it was pro
vided by the act that if the jury are not 
unanimous in twelve hours, they shall be 
discharged, and a new trial granted. The 
judges of this court, called the 'Lords 
Commissioners of the Jury Court in Civil 
Cases,' were appointed by commission, 
and consist of a chief judge and two other 
judges. The stat. 5~ Geo. I~I. c. 35, 
which recites that the mtroduct10n of the 
trial by jury in civil cases by the former 
act had been found beneficial, made a 
variety of improvemC'nts in the machinery 
of the jury court. By the stat. 11 Geo. 
IV. & 1 Wm. IV. c. 69, the jury court 
as a separate tribunal was abolished, and 
the trial by jury was united with the 
ordinary administration of justice in the 
court of session. 

JUSTICE CLEilK OF SCOTLAND. 
This name properly designated the clerk 
of court, of the chief justice or lord jus
ticiar, of Scotland ; and originally there 
were as many justice clerks as there were 
justiciars, thut is to say, one for Gallo
way, one for Lothian, or the territory of 
the Scots king south of the J?orth, and 
one for Scotland then strictly so called, 
or the territory north of the Forth. 

The same circumstances also which 
reduced the number of justiciars to one 
justice-general for the whole real~, ~ 
duced likewise the l!Umber of Just.Ice 
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clerks. The calamitous affair of Flod
den however, to which we especially re
fer, had a further effect on the latter : for 
by the fall of Lawson and 1-Ienryson on 
that fatal field, the offices of both king's 
advocate and justice clerk became vacant 
at one time, and this at a period when 
perhaps few remained capable of either. 
Wishart of Pittarrow was appointed to 
both places, and in his time a deputy was 
first constituted, to act as clerk to the jus
tice court. This was the first step in the 
singular rise of the justice clerk from the 
table to the bench of the Court of Justi
ciary. 

At the Ins ti tu ti on of the court of Ses
sion in 1532, the justice clerk was made 
one of the judges. This will not surprise 
us when we consider the constitution of 
that court. It was in fact an eccle
siastical tribunal, and, agreeably to the 
practice of such, deliberated in secret 
with shut doors. It was necessary there
fore for the security of the crown that 
some of the crown officers should be con
tinually present. The justice clerk was 
one of these: he was public prosecutor 
on behalf of the crown. The king's trea
surer was another; and accordingly both 
of them were lords of session. For the 
same reason the king's advocate was 
made a lord of session : and when from 
there being no vacancy, or otherwise 
such appointment did not or could not 
take place, these officers had special 
writs_fr~m the crow?- au.thoris~ng them to 
rem.am m court durmg its deliberations. 

A further rise of official dignity took 
place: for it having become usual to ap
point certain lords of session as assessors 
or assistant j!Idii:es to the lord justice
general, the JUstJce clerk began in the 
early part of the seventeenth century to 
be appointed to that duty ; aud about the 
mi~dle of the same century he had ac
qUired the style of "lord justice clerk." 
In ten years afterwards the privy council 
n;iet and passed an act, declaring the jus
tice clerk a. constituent part of the justice 
court; and m the act of parliament 1672 
c. 16, he was ;m_ade the president of th~ 
Court o.f J ~st1c1ary, to preside in absence 
of the Justice~general. His rise in the 
Court of.Session followed; for in 1766, 
when Miller, afterwards Sir Thomas 

Miller of G lenlee, took his seat on the 
bench, it was, by desire of the court, on 
the right of the lord president ; to which 
latter office he himself afterwards rose, 
being the first justice clerk so promored. 
And in 1808, when the Court of Session 
was, by 48 Geo. III. c. 151, divided into 
two chambers, the lord justice clerk was 
made ex officio president of the sec_ond 
di vision. His salary is 20001., besides 
an equal sum as a lord of session. 

With respect to the justice clerk depute, 
that officer was long so termed; bu~ at 
length, when the justice clerk acqmred 
the sty le of lord, and was declared a con· 
stituent part of the Court of J ustic~a~, 
his depute came to be termed "the p~ci
pal clerk of justiciary," and this becommg 
a sinecure, he got himself a "depute" 
about the middle of last century, and the 
second depute about thirty years ago a;i 
" assistant ·" all of whom continue to this 
day, and ;re in the gift of the lord jUB
tice clerk. It is not a little remarkable, 
that on both occasions when these changes 
took place, there took place also not a 
diminution, as we might expect, but a 
duplication of the salary ; that of the first 
depute being raised in 1764 from 1001. ~ 
2001., and that of the second depute, Ill 
l i95, from Sol. to 1501. . 

Besides these there are three other JUS
tice clerk deputes, and his appoi~tee~ 
They are commonly called the "circrut 
clerks," being his deputies to the three 
circuits of the Court of J usticiary. They 
had their origin in the act 1587, c. 82, 
which directed such circuits to be made, 
in place of the former practice of the jns· 
ticiar passing through the realm from 
shire to shire successively. 

JUSTICES, LORDS. (Lonns Jus
TICEs.) 

JUSTICES OF THE PEACE are 
persons appointed to keep the peace.wit~in 
certain limits, with authority to act JU• 
dicially in criminal causes, and in some 
of a civil nature arising within t~ose 
limits, and also to do certain other things 
ministerially, that is, as servants of the 
crown performing official acts in res~ct 
of which they are intrusted with no .JU• 
dicial discretion. The authority of JUB
tices of the peace is derived from the 
king's prerogative of making courts for 
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the administration of the law, or created 
by different statntes; their duties are ex· 
pressed in the royal commission which 
appoints them to the office or are pre
scribed by those statutes. 

Before the reign of Edward III. there 
were in every county conservators of the 
peace, whose duty it was to afford protec
tion against illegal force and violence. 
These conservators were chosen by the 
freeholders assembled in the county court 
under the king's writ. [CONSERVATORS 
OF THE PEACE.) 

The following account is generally 
given of the origin of the present justices 
of the peace. Upon the compulsory re
signation of Edward II., Edward III., or 
rather his mother Isabella, in his name, 
sent writs to the different sheriffs, stating 
t~at his accession had taken place with 
his father's assent, and commanding that 
the .peace should be kept on pain of disin
heritance and loss of life and limb. 
Within a few weeks from this time it was 
ordained, by 1 Edward III. c. 16, that for 
the be~r keeping and maintaining of the 
peace m every county good and lawful 
men w~o were not maintainers ofbarretry 
(malve1z barrets) should be assigned to 
keep the peace. The mode in which 
these new keepers of the peace were to 
~ assigned was construed to be by the 
king's commission; and this ordinance 
had ~he double effect of transferring the 
appomtme?t from the people to the crown, 
and of lay1!1g the foundation for the gra· 
dual accession of those powers which are 
now exercised by justices of the peace. 
. ~y 12 Richard II. c. IO, the wages of 
J~1?es of the peace are fixed at four 
~.hllhngs per day of sessions, and two shil
ings for their ~lerks, payable out of the 
~es and amerciaments at such sessions· 
ut these wages, like those of membe~ 

of. parliame!'t, ~ave long ceased to be re
ceived, and JUst:Ices of the peace act with
out anr pay or emolument. 
. {UStices of the peace are appointed 

eit er hr act of parliament, by royal
charte~ ('!' the case of justices in boroughs 
~ot within the Municipal Corporations iJ! the ?~arter usually appointing cer

mumc1pal officers to be justices and 
P.res~ribing the manner in which v~can
cies 10 the offices are to be filled up), or 

by a commission from the crown under 
the statute of 1 Edward III. The form 
of the commission of the peace has from 
time to time been altered, and the autho
rity of the justices enlarged. As now 
framed,it consists of two distinct parts, and 
contains two separate grants of authority. 
Of these the former gives to any one or 
more justices not only all the power re
lating to the maintenance of the peace 
which was possessed by the conservators 
at common law, but also all the additional 
authority mentioned in the statutes. The 
latter defines the power of justices when 
the whole body, or such of them as choose 
to attend, act together in general sessions. 
[SESSIONS.) 

The former part of t)le commission is 
as follows :-" Victoria, &c., to AB, CD, 
EF, &c., greeting : Know ye that We 
have assigned you jointly and severally, 
and every one of you, Our justices to 
keep Our peace in Our county of Z, and 
to keep and cause to be kept all ordi
nances and statutes for the good of the 
peace and for the preservation of the 
same, and for the quiet rule and govern
ment of Our people made, in all and 
singular their articles in Our said county, 
as well within liberties as without, accord
ing to the force, form, and effect of the 
same, and to chastise and punish all per
sons that offend against the form of those 
ordinances or statutes, or any one of them, 
in the aforesaid county, as it ought to be 
done according to the form of those ordi
nances and statutes ; and to cause to come 
before you or any of you all those who 
to any one or more of Our people, con· 
cerning their bodies or firing their houses, 
have used threats, to !ind sufficient secu· 
rity for the peace or their good behaviour 
towards Us and Our people; and if they 
shall refuse to find such security, then 
them in Our prisons, until they shall find 
such security, to cause to be safely kept." 

By 5 Geo. II., c. 18, no attorney, soli
citor, or proctor shall be a justice of the 
peace for any county whilst he continues 
in practice. By 18 Geo. II. c. 20, no 
person shall be capable of acting as a jus
tice of the peace for any county, riding, 
or division within England or Wales, 
who shall not have, in law or equity, to 
and for his own use and benefit, in pos• 
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session a freehold, copy hold, or customary 
estate for life, or for some greater estate, 
or an estate for some long term of years 
determinable upon life or lives, or for a 
certain term originally created for twenty
one years or more, in lands, tenements, 
or hereditaments in England or Wales, 
of the clear yearly value of lOOl. over and 
above all incumbrances affecting, and all 
rents and charges payable out of or in 
respect of the same, or who shall not be 
seised of or entitled to, in law or equity, 
to and for his own use and benefit, the im
mediate reversion or remainder of and 
in lands, tenements, and hereditaments, 
leased for one, two, or three lives, or for 
any term of years determinable on lives 
upon reserved rents, and which are of the 
yearly value of 300l., and who shall not 
have taken and subscribed an oath stating 
the nature of the qualifying estate. The 
third section of this statute imposes a 
penalty of lOOl. upon those who act with
out having taken and subscribed the oath, 
and for acting without being qualified. 
The statute, however, excepts from these 
provisions certain official persons. A 
justice of the peace cannot legally act 
!1f~r he has ceased to be qualified ; but 
it JS not necessary that he should continue 
to retain the same qualification, nor will 
the absence of a qualification render his 
acts absolutely void. 

Justices appointed by act of parliament 
or by the king's charter are not remove
able except for misconduct, but the autho
rity o~ 3: justice appointed by the king's 
comm1ss1011 may be determined at the 
ple:isure of the crown, either directly by 
wnt un~er the great seal, or impliedly, 
by makmg out a new commission from 
which his name is omitted. But until 
notice ~f t~e revocation of the authority, 
or pubhcat10n of a new commission the 
acts of the ex-justice are valid in law' and 
the.w~rrant of a justice remains in force 
until .1t be exe~uted, although he die be
fore its execut10n. The commission is 
also determined by the death of the king 
by whom it was issued; but now by 6 
Anne, c. 7, § 8, all offices, civil and mili
tary, are. to continue for six months after 
the de1:1nse of the crown, unless sooner 
determmed. 

The 9 Geo. IV. c. 17, repeals the sta

tutes which imposed the taking the sacra· 
ment of the Lord's Supper as a qualifica· 
tion for office, and requires the following 
declaration:-" I, AB, do solemnly and 
sincerely, in the presence of God, profess, 
testify, and declare on the true faith of 
a Christian, that I will never exercise. 
any power, authority, or influence which I 
may possess by virtue of the office of jus
tice of the peace, to injure or weaken 
the Protestant church as it is by law es· 
tablished in England, or to disturb the 
said church, or the bishops and clergy of 
the said church, in the possession of any 
rights or privileges to which such church 
or the said bishops or clergy are or ll'.ay 
be entitled." The omission to subscribe 
this declaration does not subject a person 
acting as a justice of the peace to any 
penalty; the statute (§ 5) merely ren~ers 
the appointment void; and whilst _the Jus
tice continues in the exercise of his office 
his acts are not either void or voidable 
so as to affect the rights of those who are 
not privy to such omission. Person.s of 
the Jewish religion have therefore m a 
few instances acted as county magistrates. 
The act passed in l 84S for the ~elief of 
persons of the Jewish religion applies only 
to offices in municipal boroughs. [JEws.] 

Justices of the peace, when they are 
out of the county, &c. for which they are 
appointed, have no coercive power_; but 
examinations, recognizances, and mfoy· 
mations voluntarily taken before them Ill 
any place are good. But by 28 Geo. III. 
c. 49, justices who act for two or morf 
adjoining counties may act in one o 
those counties for another of them; and 
those who act for a county at large may 
act for such county within any city! to';!i 
&e. being a county of itself, an? y:ua 
within, surrounded by, or ad301mng ~ 
any such county at large; and ~y l _& 
Geo. IV. c. 63, a similar power is g1ye0 

to county justices to act within ~DJ'. ~ity, 
town, &c. having exclusive junsd1ction, 
though not a county of itself. In t?wns 
which have a separate quarter. sessionss 
under the Municipal Corporat10~s Ac~ 
the county justices have no authonty. al 

Justices of the peace have. ~n gener { 
no authority over matters ar1S1ng ~ut 0 

the district for which they are appointed, 
but they may secure the persons of those 
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who are charged before them with felony 
or breach of the peace; and by the Mu
nicipal Corporations Act, § 111, in every 
borough to which the king does not grant 
a separate court of quarter-sessions the 
justices of the county within which such 
borough is situated are to exercise in it 
the same jurisdiction as in any other part 
of the county. 

By 24 Geo. III. c. 55, if any person 
against whom a warrant is issued escape, 
go into, reside, or be in any other county, 
&c. out of the jurisdiction of the justice 
granting the warrant, auy justice of the 
county, &c. where such person escapes, 
&c., upon proof on oath of the hand
writing of the justice granting the war
rant, is to indorse his name thereon, 
which will be a sufficient authority to 
~e?ute the warrant in such other juris
d1cl!on, and carry the offender before the 
justice who indorsed the warrant, or some 
other justice of the county, &c. where it 
"!las indorsed. Summonses and warrants 
ISSued by borough justices, appoint.ed 
under the provisions of the Municipal
~o;p~rations Act, in a matter within thei:
Jn.ns~ction, may be executed at any place 
:iv1~m the county in which the borough 
IS. situated, or at any place within seven 
miles of such borough, without being 
backed•. f~?NSTABLE, p. 614.) 

The ~mfJC!al authority of a justice out 
o~ .sessions 1s both civil and criminal
c1~1l, :Where he is authorized by statute to 
BdJud1cate between master and servant 
or to enforce the payment of rates, &c.: 
~". the obse1:"a!1ce of the regulations of 
h~endly. societies, &c.; criminal, where 

reqmres surety of the peace or a 
b:co~izance for the peace or for good 

hav10ur, or where he acts in the 
Sl!_ppression of riots or where he acts 
With ' th summary power to decide upon 

e guilt or innocence of the party ac
~ed, according to the view which 
e .may take of the evidence, and to 

pumsh the offender. (See LAw CR1
!IINAL, for a notice of offences puni'shable 
on summary conviction, and for some 
r~~arks on the subject of summary pu
~16 .ment.) But all proceedings before 
Justices, whether civil or criminal if re 
mov d · h ' •tre : d mto t e ~ueeu's Bench, are there 
th a e as belongmg to the crown side of 

e.court. 

Where a statute empowers justices to 
hear and <let.ermine an offence in a sum
mary way, it is implied that the party be 
first cited to appear, so that he may have 
an opportunity of being heard, and of 
answering for himself; and to proceed 
against an offender without causing him 
to be summoned is a misdemeanor. A 
statute authoriziug justices to require any 
person to take the oath of allegian~ 
or to do some other specific act, im
pliedly gives them power to issue their 
precept requiring the attendance of the 
party. 

Upon the hearing of informations and 
in other preliminary proceedings before 
justices out of sessions, neither the pri
soner on the one hand, nor the prosecutor 
on the other, can claim as of right, and 
against the will of the justices, to have a 
legal adviser present, except, it would 
seem, in cases in which the deposition 
may by some statutory provisions be 
made evidence against the accused npon 
his trial for the offence in the event of 
the death of the witness. In practice. 
however, both counsel and attorneys are 
generally admitted as a matter of cour
tesy to advise and protect the interest of 
prisoners. Every person has a right to 
be present before a justice, acting in his 
judicial cupacity. But although in such 
a case counsel or attorneys, or any third 
persons, are at liberty to attend, they 
could not formerly claim to be heard on 
behalf of their clients; the justices might 
refuse to hear them, or to allow them to 
interfere with the proceedings. But now, 
by G & 7 Wm. IV. c. 114, in all cases of 
summary conviction, persons accused are 
to be admitted to make their full answer 
and defence, and to have all witnesses 
examined and cross-examined by counsel 
or attorney. In all cases where justices 
are directed to take examinations or 
evidence, it will be implied that the 
examination or evidence is to be taken 
under the sanction of an oath or solemn 
affirmation. 

Statutes frequently empower justices tn 
award damages to an inj.u~ed P.a~ty., as in 
cases of assault, or mahcwns 1IlJw·1es to 
property. 

Where a complaint is made before a 
justice, and a summons or warrant issues, 

http:appoint.ed
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the justice upon hearing and determining 
the matter may award costs to either 
party, aud enforce the payment of such 
costs. 

Justices ought not to exercise their 
functions in cases in which they are 
themselves the persons injured. They 
should cause the offenders to be taken 
before other justices, or, if present, should 
desire their aid. In all cases which a 
justice may hear and determine out of 
sessions upon his own view, or upon the 
confession of the party, or upon oath of 
witnesses, he ought to make a record on 
parchment under his hand of all the pro. 
ceeding and proofs, which record should 
in the case of summary convictions be 
returned to the next sessions and there 
filed. 

By 27 Geo. II. c. 20, in all cases where 
a justice is required to issue a warrant 
for the levying of any penalty inflicted, 
or any sum of money directed to be paid, 
by any statute, the justice granting the 
warrant is empowered therein to order 
11.lld direct the goods distrained to be sold 
within a certain time, to be limited in 
such case (so as such time be not less 
than four days, or more than eight days), 
nnless such penalty, or sum of money, 
with reasonable charges of takmg, keep
ing, and selling the distress, be sooner 
paid. 

When justices refuse to hear a com
plaint over which they have jurisdiction, 
or t? perform any other duty which the 
law imposes on them, the party aggrieved 
by such refusal may apply to the Court of 
King's Bench for a writ of mandamus, a 
process by which the king requires the 
party to whom it is addressed to do the 
thing required or to show cause why it is 
not done. If no sufficient excuse be re
turned, a peremptory mandamus issues, 
by which the party is commanded abso
!ute~y to do the t~ing required. But as 
JUS~ICes have no mdemnity in respect of 
their acts because done in obedience to a 
mandamus, this process is not granted 
where there is anything like a reasonable 
doub~ of the justice's authority to do the 
reqmred act. 

Justices of the peace are strongly pro. 
tected by the law in the execution of their 
office. Opprobrious words which would 

not subject the speaker to any proceeding, 
civil or criminal, if uttered under other 
circumstances, yet if spoken of a justice 
whilst actually engaged in his official 
duties, may be made the subject of an 
action or of an indictment; or if spoken 
in the presence of the justice, may be 
punished by commitment to prison, as for 
a contempt of court; this commitment 
however must be by a written warrant. 

Where a justice of the peace acting in 
or out of sessions acts judicially in a mat· 
ter over which he has jurisdiction! and 
does not exceed his jurisdiction, he 1s not 
liable to an action, however erroneous 
his decision may be; nor will even ex· 
press malice or corruption entitle a party 
aggrieved by such decision to any remed.Y 
by action: the delinquent magistrate IS 

answerable only to the crown as for ~n 
offence committed against the pubhc. 
Where the justice has no jurisdicti~n, ?r 
exceeds his jurisdiction, or having Ji.ins· 
diction deviates from the prescribed 
legal form to an extent which rend~rs 
the proceedinl?s void, or where a convic
tion under w luch the justice has granted 
a warrant is set aside by a superior ~ourt, 
an action will lie against the justice .to 
recover damages in respect of a~y.d1s• 
tress, imprisonment, or other .rnJury 
which may have resulted from his a:ts, 
though done without malice or other 1m· 
proper motive. But even in these.cas~ 
if the justice has acted bona fide Ill his 
magisterial capacity, if he has intended 
to act within his jurisdiction, though by 
mistake he may have exceeded it, and not 
acted within the strict line of his duty, 
and also in cases where a justice ~as 
acted or intended to act in the execut10n 
of his ministerial duties, he is entitled to 
the protection of several important statu· 
tory regulations. . 

No action can be brought agalllst a 
justice of the peace for anything do.ne by 
him in the execution of his office without 
one calendar month's previous notice .in 
writing, specifying the cause of the lll· 
tended action, within which period of one 
month the justice may tender amends to 
the party complaining, which will be a 
bar to the action, if refused and found to 
be sufficient by the jury. Nor~ any 
such action be maintained unless it be 
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commenced within six calendar months 
after the committing of the act complained 
of, nor unless it be brought or laid in the 
county in which the act was committed. 
The defendant in such action may, under 
the general issue, i.e. a plea simply de
nying the alleged trespass, &c., give in 
evidence any matter of justification or 
excuse without being bound, as other de
fendants are, to select one particular line 
of defence, and set that defence with pre
cision upon the record in the shape of a 
special plea. When the plaintiff in such 
action obtains a verdict. and the judge 
certifies that the injury for which the ac
tion is brought was wilful and malicious, 
the plaintiff will be entitled to double 
costs of suit. 

Where the action is brought on account 
of any conviction which may have been 
quashed, and cannot therefore be pro
duced as a justification of the consequent 
distress or imprisonment, the plaintiff is 
disabled, by 43 Geo. III. c. 141, from re
covering more than 2d. damages, or any 
costs of suit, unless it be expressly al
leged in the declaration that the acts 
complained of were done maliciously and 
without any reasonable or probable cause. 

When a justice acts with partial, cor
rupt, or malicious motives, he is guilty of 
~ ~isdemeanor, for which he may be 
md1cted, and in a clear case of miscon
duct the Court of Queen's Bench, which 
exercises a general superintendence over 
the conduct of those to whom the admi
nistration of the criminal law of the 
c:ountry is intrusted, will, if the applica
tion be made without delay, give leave to 
file a criminal information. But the 
court will consider, not whether the act 
complained of be strict! y right or not, but 
whe~er it proceeded from unjust, op
pressive, or corrupt motives among 
~hich motives fear and favour'are both 
!Ucluded. If the affidavits filed in sup
poi:t of the application disclose nothing 
which may not be attributable to mere 
error or mistake, the court will not even 
~I .UP?n t~e justice to show cause why 
a crimmal mformation should not be 
file~ The court will not entertain a 
~?tio;i for a criminal information against 
. Justice of the peace, unless notice of the 
1Ill€nded application have been given in 

sufficient time to enable him, if he thinks 
proper, to meet the charge iu the first in
stance by opposing the granting of the 
rule to show cause. 

The proceedings after an information 
has been filed, or an indictment found 
against justices of the peace for criminal 
misconduct, are the same as in other 
cases of misdemeanor. If the defendant 
suffer judgment by default, or is found 
guilty by the verdict of a jury, the punish
ment is by fine or imprisonment, or both; 
after which an application may be made 
to the lord chancellor to exclude him 
from the commission; and when affida
vits are filed in the Queen's Bench im
peaching the conduct of justices of the 
peace, such affidavits are frequently di
rected by the court to be laid before the 
chancellor, to enable him to judge whe
ther such persons ought to remain in the 
commission. 

The institution of justices of the peace 
has been adopted in most of the British 
colonies, and has with some modifications 
been retained in the United States of 
America. A great deal of the vitality of 
the English social system is owing to the 
number of persons in nearly every rank of 
life who are called into activity and em
ployed in the functions of provincial or 
local administration, instead of the various 
duties which they discharge being per
formed by paid officers appointed by the 
central government, as in most European 
countries. [DEPARTMENT.] There are 
no doubt some disadvantages in the Eng
lish system, but on the whole they are 
more than counterbalanced by the pecu
liar benefits which are inherent in it. 
We have already stipendiary magistrates 
who have received a legal education, and 
a still more numerous body of unpaid 
justices of the peace many of whom have 
not had this advantage, but the unpaid and 
unprofessional justices of the peace, ge
nerally speaking, decide upon most of 
the matters which come before them 
quite as satisfactorily as the stipendiary 
professional magistrates, and considering 
that the unpaid justices are by far the 
most numerous class, complaints of their 
administration are far less frequent than 
might be expected. 
i ,A parliamentary paper was issued in 
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1831 which showed the number of jus- King Henry III. in France, and served 
tices of the peace for counties who had in his army, till in a few years he was, 
qualified in England and Wales. The by the influence of the English king, r&
total number was 4842, namely, 4330 in stored to his office of justiciar, whence he 
England and 512 in Wales. The num- was displaced only by the more powerful 
ber of clergymen who had qualified as Comyn. The incident in Durward's lire 
justices was 1090 in England and 143 in to which we have just alluded was nol 
Wales. In Derbyshire and Sussex there singular: the justiciar was caput legis et 
was not one clerical magistrate. [CLERGY, militia<, at the head both of the law and 
p. 520.l also of the military force of the kingdom, 

JUSTICIAR OF SCOTLAND. The and repeated instances occur in early 
earliest individual in this high office times of their military prowess as well as 
which extant records name seems to be judicial firmness. 
Geoffrey de l\1aleville of 111aleville, temp. The death of King Alexander III. left 
K. Male. IV. the crown open to a competition which 

The term "Scotland" was then less allowed Edward I. of England to invade 
extensive in its application than at pre- the kingdom. In 1292 the English Court 
sent: it designated, properly speaking, of King's llench sat for some time in Rox
not the whole territory of the realm, but burgh; and in 1296 Sir William Ormes
that part only which lay north of the by, a justice of the Common Pleas and 
Forth, or &ots sea, as it was called; and justice in eyre in England, was consti
accordingly, contemporary with Male- tuted, by Edward, lord justiciar of Scot. 
ville there was another justiciar, David land. This appointment was of sh.orl 
Olifard, justiciar of Lothian, that is to duration; but in 1305 Edward, haVIDg 
.say, the territory south of the Fo11h, ex- again put down the Scots, distributed th.e 
eepting the district of Galloway, which kingdom into four districts, and constl
had long its own peculiar laws and cus- tuted for each district two justices (an 
t.oms. About the middle of the thirteenth Englishman and a Scotchman), i~ the 
century, however, Galloway too had its nature of the English justices of ass1ze
justiciar, so at this time there were three with a view to put the whole island under 
justiciars in the realm of Scotland-a jus- one and the same judicial system. Ed
ticiar of Galloway, a justiciar of Lothian, ward's early death however rendered the 
and a justiciar of Scotland strictly so scheme abortive; and Galloway had soon 
called. They were all probably of co- its own laws, and Lothian and Scotland 
ordinate authority: each, next to the their justiciars as before, with this differ• 
king, supreme in his district; but the ence, that the metropolis of the kingd?Dl 
district of the last was the most exten- was now shifting southwards to Ed!n· 
sive, and contained the metropolis of the burgh, and the term Scotland, in its stnct 
kingdom. The justiciars of Scotland acceptation, had given place to the appel· 
were accordingly the most conspicuous lation " north of the Forth." Sir Hugh 
men of the time :-the Comyns, earls of de Eglinton, justiciar of Lothian int~ 
Buchan; the Mac Duffs, earls of Fife· middle of the fourteenth c€ntury, and d!!
Melville; and Sir Alan Durward. Thi~ tinguished for his poetical genius, was 
last had an eye to the crown itself· for now therefore " Hugh of the Awl Ryal,''
havi~g married the illegitimate daughter or of the royal palace· and towards the 
of King Alexander IT., he gained over end of the next century Andrew lord 
the chancellor to move in council her Gray was advanced from the situatio~ of 
legitimation, and that, ou failure of issue justiciar north of Forth to that of Ju,9" 
of the king's body, she and her heirs ticiar south of Forth. He continued .in 
migh~ inherit .her father's throne. But this place with approbation for eleven 
the ~ng conce1v~d so great a displeasure years, and died but a few months before 
at this, that he immediately turned the the calamitous affair of Floddeu. 
chancellor out of office, and soon after- On this event, which happened in tbe 
wards the justiciar also. The p~oud beginning of the sixteenth century, the 
Durward removed to England, JOmed · ofli.ce of lord justiciar,_or, as he_was no'lf 
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styled, justice-general (in contradistinc
tion to the special justiciars, now fre
quently appointed as well for particular 
trials as for particular places and dis
tricts), came into the noble family of 
Argyle, where it was hereditary for a 
centlll"y, and comprehended at once the 
entire kingdom. The High Court of 
Justiciary then also began to be settled at 
Edinburgh, and the regular series of its 
records, or books of adjournal, to com
mence. It was at this time also that the 
Court of Session was erected by ecclesi
astical influence. Various attempts had 
been made by the clergy in former reigns 
to establish such a court. In 1425 the 
first" Court of the Session" was instituted 
under the influence of Wardlaw, bishop 
of St. Andrew's and founder of the uni
versity there; but immediately on his 
death, which happened soon after, it 
drooped and expired. In 1468 Bishop 
Shoreswood, the king's secretary, tried to 
revive it; and about tl1irty years after, 
Elphinstone, bishop of Aberdeen, did so 
likewise. In 1494 howev'll.' the latter 
f?unded, or rather re-founded, the univer
My of Aberdeen, and had interest enough 
to get an act passed in parliament to en
force in all the courts of the kingdom the 
studr and practice of the Roman laws; 
andm 1503 the" Court of Daily Council" 
Was established. This court had a more 
~xtensive jurisdiction than the former : 
11 was universal, being inHituted to decide 
all manner of summonses in ci vii matters, 
complaints, and causes, daily as they hap
pened to occur; and it was calculated to 
be perman~nt. But the present was not 
~n oppor~mtJ'. to be lost; and accordingly, 
Ill .the minority of King James V. and 
while the nation was weakened and dis
tracted by the loss at Flodden the Court 
of Session was established under the lord 
c~a~cellor, and with a majority of eccle
SiaSl!cs both on its bench and at its bar. 
The consequence was, that from that day 
forw~r~ t~e <;:o~rt.of Justiciary declined; 
Its CIV!l ;urisd1ction ceased, being en
grossed by the Court of Session · and the 

.latter became in its place the' snpreme 
c~urt of the kingdom. The Reformation 
~ 'Cted a change in the composition of 

e.<?<>urt of Session, but not much in its 
Position or powers ; and in 167 2 an act 

was passed in parliament constitnting a 
certain number of the judges, or lords of 
session, judges of justiciary under the 
justice-general and justice clerk, who was 
now made vice-president of the Court of 
Justiciary. 

Nothing else of consequence touching 
the constitution of the court occurred till 
lately, when, by 1 Wm. IV. c. 69, sec. 
18, the office oflord justice-general, which 
had become in a manner a perfect sine
cure, was appointed to devolve on and 
remain with the office of lord president 
of the Court of Session, who should per
form the duties thereof as presiding judge 
in.the Court of Justiciary; the effect of 
which enactment is to place the lord jus
tice-general again at the head of the ad
ministration of the law; and thus, by a 
singular revolution, restore him, after the 
elapse of 300 years, to his former situation 
of lord chief-justice of Scotland. On the 
death, in 1836, of the late Duke of Mont
rose, who was lord justice·general, the 
office devolved on Mr. Hope, who was 
then lord president of the Court of Ses
sion. · 

JUSTICIARY, CHIEF, an office of 
high importance in the early history of 
the English judicial system. It originated 
in a separation of the functions of the 
Grand Seneschal, an officer who ranked 
the first in dignity in the state after the 
king, and who had civil and military 
jurisdiction. The corresponding modern 
title for the Grand Seneschal is Lord 
High Steward. [STEWARD, LoRD HIGH.] 
The office of Grand Seneschal was made 
hereditary shortly after the Norman con
quest, and it became expedient to assign 
to others the active duties. The judicial 
functions of the Grand Seneschal were 
transferred to an officer who was styled 
the High or Chief Justiciary. He pre
sided in the king's court and in the ex
chequer, and his authority extended over 
all other courts. He was ex-officio re
gent of the kingdom in the king's ab
sence. Writs ran in his name and were 
tested by him. The last who held the 
office and bore the title of Capitalis Justi
tiarius Anglim was Philip Basset, temp. 
Henry III. In the 52nd Henry III. Rohen 
de Bruis was the first who was appointed 
Capitalis Justitiarius ad placita coram 
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Rege tenenda, i.e. chief-justice of ~e 
King's Bench. (For an elaborate notice 
of the office of Chief J usticiary see Pic
torial Hist. of England, i. 5G7.) 

JUSTIFIABLE HOMICIDE. [MUR
DER.] 

JUSTINIAN'S LEGISLATION. 
Justinian, soon after ascending the throne, 
instructed (Feb. A.D. 528) a commission 
consisting of Joannes and nine other per
sons, among whom were Tribonian or 
Tribunian, and Theophilus, to make a 
general compilation of the best and most 
useful laws, or " constitutions," which 
had been promulgated by the emperors 
his predecessors, beginning from Ha
drian's Perpetual Edict down to his own 
time. [CONSTITUTIONS, ROMAN; EQUITY, 
i. pp. 844-5.] Partial compilations had 
been made in the time of Constantine by 
private individuals, Gregorianus and 
Hermogenianus, of which only fragments 
remain, and a more complete compilation 
was made under Theodosius II. [THEO
DOSIAN ConE.] All these were now 
merged in the new code of Justinian. A 
remarkable difference of style and man
ner is observable between the older con
stitutions issued before Constantine and 
those promulgated afterwards. The for
mer, being issued at Rome and framed 
upon the decisions, or " responsa," of 
learned jurists, are clear, sententious, and 
elegant: the latter, which were promul
gated chiefly at Constantinople in the 
decay of the Roman language, are verbose 
and rhetorical. Joannes and his nine as
sociates completed their task in fourteen 
months, and the new code, having re
ceived the imperial sanction, was pub
lished in ~J?ril, A.D. 529. .A few years 
after, Justmian, by the advice of Tribo
nian, ordered a revision of his code to be 
made by Tribonian and four others. 
These commissioners suppressed several 
laws, as either useless or inconsistent with 
present usage, and added many constitu
tions -w:hic~ the emperor had been pro
mulgati~~ m the mean time, as well as 
fifty dec1s10ns on intricate points of law, 
The code .thus revised was published in 
December of the year 534, under the title 
of 'Codex Justiuianeus Repetitre Prm
lectionis,' and thenceforth had the force 
of law. 

The Code is divided into twelve books; 
every book is subdivided into titles, and 
each title into heads which are numbered 
I, 2, 3, and so on. Book i. treats of the 
Catholic faith, defines its creed agreeably 
to the first four general councils, and 
forbids public disputations on dogmas; it 
then treats of the rights, privileges, a~ 
discipline of bishops and other ecclesiast1· 
cal persons ; next of heretics, Samaritalll!, 
Jews, apostates, &c., against whom it 
contains several penal enactments; after 
which the book proceeds to speak of the 
laws, and their different kinds, and lastly 
of the magistrates. Book ii. treats of the 
forms to be observed in commencing a 
suit; then of restitution, compromises, 
sureties, and lastly, of the oath of ca
lumny.* Book iii. treats of judicia and 
judices,andjudicial proceedin15s ~en.e~lly; 
of holidays, of the various JUnsd1ct10ns, 
of inofficious ( inofficiosa) testaments and 
donations, of inheritances, of the Lex 
Aquilia, of mixed actions, of actions.for 
crimes committed by slaves, of gammg, 
of buryingif>laces and funeral ex~enses. 
Book iv. begins with the explanat10n of 
personal actions which are founded on 
loan and other causes; of obligation~s and 
actions, with their effect in rela!Ion to 
heirs and other persons bound by them; 
of testimony and written evidence; of 
things borrowed for use; of' contract by 
pledge, and the personal action .thereon; 
of compensation, interest, deposit, ~an· 
date, partnership, buying and selhn~, 
permutation, hiring, and emphyteuUC 
contracts. Book v, treats of betr~thmen!, 
gifts in contemplation of marriage, ~ 
marriages, women's portions (dos), an 
the action that lies for the recovery 0: 

the dos, of ~ifts between husban.d an 
wife, of estates given in dos, of ahmony, 
of concubines, natural children, and thr 
process of legitimation. It next t~e~ts o 
guardianship ( tutela ), of the ~dm1~1stra
tion by tutors, and of the ahenatIOn of 
minors' estates. Book vi. treats of slaves. 
and freedmen, and the rights of their P8" 
trons; then it explains at large the Prre
torian possession called " Bonorum Jl-05

* Many of the terms here used are term.;.: 
Roman law, and as such do not admit of tr 
tion by equivalent English terms. 
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sessio :" after which it expounds the 
whole matter of testaments, as institutions 
and substitutions of heirs, preteritions and 
disinheritings, disclaiming of inheritance, 
the opening of wills, of codicils, legacies, 
and fiduciary bequests, and lastly of 
succession to the property of intestates. 
Book vii. treats of manumissions ; after
wards of matters relating to prescrip
tion, of judgments (sen ten tire) and appeals, 
of the cession of estate or goods, of the 
seizure of goods, of the privileges of the 
exchequer (fiscus), and the revocation of 
alienations made to defraud creditors. 
Book viii. begins with interdicts : it then 
treats of pledges and pawns, of stipula
tions, novations, delegations. &c. It 
treats next of the paternal power, of the 
emancipation of children, and their in
gratitude; it then explains what is meant 
by custom ( consuetudo) ; it next speaks 
of gifts ( douationes mortis causa, &c.) 
an~ their various kinds; and lastly, of 
takmg_ away the penalties of celibacy. 
Book 1x. treats of crimes, criminal judg
men~ and punishments. Book x. treats of 
the rights and prerogative of the fiscus, of 
vacant goods, of treasure found (treasure 
tro~e), de Annonis et tri bu tis ; of the de
cur1ones and their office · of domicile 
of pubfo offices and ex'emption fro~ 
them, and of the various kinds of public 
offices and functions appertaining to them. 
Book.xi. treats of the rights common to 
the city of Home and municipal towns, 
corporate bodies and communities, and 
a.~reat v_ariety of other matter. Book 
xu: .contmues the same subject, ex
plammg the right of cities as to having 
llffi~es civil and military, and also as to 
~avmg functiouaries for the execution of 
Jnd~ments and the orders of magistrates. 
;his .enumeration gives a general, though 

J
ery_ 1~perfect view of the contents of the 
ust1n1an Code. 
The learned Gothofredus, in his Prole

gomena to his edition of the Theodosian 
~d.e, observes that Tribonian and his as
.oc1ates have been guilty of several faults 
m the compilation of the Code· that the 
~rder observed in the succession of thetit! . .h es Is confused, that some of the laws 
dave been mutilated and have been ren
~red ?~scuri;, that sometimes a law has 

en d1VIded mto two, and at other times 
VOL, II, 

two have been reduced to one; that laws 
have been attributed to emperors who 
were not the authors of them, or had 
given contrary decisions; all which 
would be still more injurious to the study 
of tl1e Roman law, if we had not the 
Theodosian code, which is of great use 
towards rightly understanding many parts 
of the code of Justinian. 

ln the year following the publication 
of the first edition of his Code, Justinian 
undertook a much greater and more im
portant work ; to extract the chief rules 
of law contained in the writings of the 
Roman Jurisconsulti. In the course of 
centuries, under the republic and the em
pire, many thousand volumes had been 
filled with the learned lucubrations of 
the jurisconsults, which, as Gibbon ob
serves, ' no fortune could purchase, and 
no capacity could digest.' The juris
consults since the time of Augustus had 
been divided intb opposite schools, and 
thus conflicting opinions were often 
produced, which only served to puzzle 
those who had to decide what was law. 
To put order into this chaos, was 
the object of Justinian. In December, 
530, he commissioned seventeen lawyers, 
with Tribonian at their head, with full au
thority to select from the works of their 
predecessors what they should consider 
the best authorities. They chose about 
forty out of Tribonian's library, most of 
thern jurisconsults who had lived during 
that period of the empire which elapsed 
from Hadrian to the death of Alexander 
Severus. From the works of these 
writers, said to have amounted to two 
thousand treatises, the commission ap· 
pointed by Justinian was to extract and 
compress all that was suited to form a 
methodical, complete, and never-failing 
book of reference for the student of law 
and the magistrate. Justinian gave Tri
bonian and his associates ten years to 
perform their task; but they completed 
it in three years. The work was sty led 
'Digesta,"• and also 'Pandectre' ("em

* TI1e word 'Di17f'~.;;ta' is Roman and signifies 
'matter arrang'ed.' ei The term had already been 
used by some of the Roman Jurists as the title of 
legal compilations. ' Pandect.ae ' is Greek and 
means 'general receivers' or 'all containers.' 
Gibbon observes,.that 'JUBtinian was in the wrong 

M 

http:Pandect.ae
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bracing all"), and was published in De- , urban and praedial ; ix. treats of damage 
cember, 533. It was declared by the 
emperor that it should have the force of 
Jaw all over the empire, and should su
persede in the schools of Rome, Con
stantinople and llerytus, all the text
books of the old jurists, which in future 
were to be of no authority. 

The excerpts from some of the jurists 
are very few and insignificant. Those 
from Ulpian, who lived under the em
peror Alexander Severus, whose coun
sellor he was, amount to more than one· 
third of the whole mass; the excerpts 
from Paulus, who likewise Ii ved nnder 
Alexander Severus, are the next in 
amount; and those from Gains, who Jived 
under the Antonines; Salvius Julianus, 
the compiler of the Edictum Perpetuum 
[EQUITY, p. 844]; Papinianus, who lived 
under Septimius Severus and Caracalla· 
and Cervidius Screvola, who lived unde~ 
the Antonines, are the next in amount. 

The 'Digesta' is divided into 50 books, 
and each.b?ok i~ also d~vided into titles, 
and subdivided mto sect10ns. The follow
ing are some ofthe principal heads. Book i. 
l~ys down .the general J?rinciples and the 
d~ff~~ent krnds of law; It establishes the 
d1v1s10u of persons aud .of things; speaks 
of senators, and of magist!:ates and their 
delegates and assessors: 11. treats of the 
jurisdicti?n ?f magi~trates; of the mau
ner of brrng.rng :ict1ons, of compromises 
aft.;r an acti~n IS commenced; iii. ex
plams '".hat kind of P.ersons are allowed 
to sue rn law, and It defines who are 
st:yled infamo~, and as such not per
m1tted to sue i. It then treats of advocates, 
proc;tor~, syndics, an~ others; iv. treats of 
restitut10;i, c?mP.!'Om1ses, ~ud arbitrations, 
after ".luch it speaks of rnnkeepers aud 
ot~iers rn whose cu~tody we leave any
~~·~g; Y • tre~ts of ~rials i. and complaints 
al°'autot moflic10us (1;iofficiosa) testaments; 
v~. treats of real actions and their various 
ki-~ds ~ rec.ov~r propert:y; vii. treats of 
~eisoual s~~vices (serv1tutes, as usus 
tructus) ; vm. speaks of real services both 

when he used the two appellations as svnonym , 
H~ a.J.ds, ' Is the word Pan<lects Greek or ~~~s. 
m~sculine or feminine? The diligent Brenckm1a~ 
will n~t presl':me to decide these momentous con~ 
trovers.1~s (ll1st. Prtndect. Florentin., p. 300•304), 
A11y diligent schoolboy may decide them. · 

or crimes committed by a slave, the 
action of the lex Aquilia, and the action 
against those who throw anything into 
the highway by which any one is 
wounded or injured; x. treats of mixed 
actions, the action of partition of an in· 
heritance, &c.; xi. speaks of interrogatJJ. 
ries, and of such matters as are to be 
heard before the same judge (jud~x). 
It also treats of run-away slaves, of d1ce
playing, bribery, corruption, and false 
reports ; and lastly, of burials and funeral 
expenses ; xii. explains the action for a 
Joan, condictions, &c. ; xiii. continues the 
subject of the preceding, and treats of the 
action upon pawn; xiv. and xv. treat of 
actions arising from contract~ made by 
other persons and yet binding upon us; 
of the Senatus Consul tum .Macedonianum; 
and of the peculium; xvi. treats of the 
SeHatus Consultum Velleianum, and of 
compensation, and the action of deposits; 
xvii. treats of the mandate, and of part
nership (soci~tas); xviii. explains the 
meanin"' aud forms of the contract oi 
sale, th~ annulling of this contract; and 
treats of gain or loss iu the thin.g sold; 
xix. treats of bargains, of act10ns .oi 
hiring, of the action called irstimatona, 
of permutation, of the action called prre
scriptis verbis &c. · xx. treats of pkdges 
and hypothec~, of the preference of .cre
di tors, of the distraction or sale of thmgs 
engaged or pawned; xxi. c?nt~ins. an ex· 
planation of the Curule fr:diles edict con· 
cernin"' the sale of slaves and beasts, and 
also t~ats of evictions, warrantie~, &c.; 
xxii. treats of interest ( usurre ), frnits, ac
cessions to things, and of proofs and pre
sumptions, and of ignorance of law and 
fact; xxiii. is upon betrothment (spon· 
salia), marriage, marriage portion (dos), 
and agreements upon this subject, ~nd 
lands given in dos; xxiv. treats of gifts 
between husband and wife, divorces, and 
recovery of the marriage portion i xxv. 
treats of expenses laid out upon the .dos. 
of actions for the recovery of thmgs 
carri('d away by the wife or other perso~ 
against w horn there is no action for 0ed 
of the obligation to acknowledge ch1l ; 
ren and provide for them, on the Rescnpf 
De lnspiciendo Ventre, and lastly 0 

concubines ; [xxvi. and xxvii. treat of tu
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torsbip and curatorship, and the actions 
resulting from them; xxviii. treats of 
testaments, of the institution and disin
heriting of children, of the institution of 
an heir, of substitutions, &c. ; xxix. treats 
of military testaments, of the opening of 
wills, and of codicils; xxx., xxxi., xxxii. 
treat of legacies and fiduciary bequests in 
general; xxxiii. and xxxiv. treat of par
ticular legacies, of the ademption of lega
cies, and of the Regula Catoniana; xxxv. 
treats of legacies on condition, and of the 
Lex Falcidia; xxxvi. treats of the Sena
tusconsultum Trebellianum, and of fidu
ciary bequests, of the time when they be
come due, of the security to be given by 
the heir, &c. ; xxxvii. treats of bonorum 
possessiones and other matters; xxxviii. 
tre~ts of the services due by freedmen to 
their patrons, of the succession of freed
men, of the succession of intestates, of 
here<les Sui and Legitimi, and of the 
Senatusconsultum Tertul!iannm and Or
phi~ianum; xxxix. explains the means 
which t.he law or the prmtor prevides for 
preventi~g any one from receiving dam
~ge to his property, also treats of dona
~1ons generally, and of such as are made 
10 contemplation of death ( mortis causft); 
xi. relates to manumission or free in" of 
~la:es; xii. treats of the various ways

0 
by 

which the property of things is acquired, 
a.ud of the acquisition and loss of posses
s10n,.and lastly of lawful causes which au
th?.rize possession and lead to usueaption; 
xln. treats of definitive and interlocutory 
sente.nces, of admissions (de confessis) 
at trial, of. the cession of goods, of the 
ca~s~s of seizure and their effects, of the 
pr~vileges of creditors; of curators ap
potnted for the administration of goods
~nd of the revocation of acts done to de: 
;aud c~editors; xliii. treats of injunctions 

(mterd1cta) and possessory actions; xliv. 
~peaks of pleas ( exceptioues) and de
ences, and of oblio-ationes and actions· 
xiv. 0.f stipulations, &c.; xlvi. of sureties: 
novatwns, delegations, payments, dis
~harges, Pr:ctorian stipulations, &c.; xlvii. 
~~i~ of private offences; xlviii. treats of 

P 1c offences; then follow accusations 
mscripf · ' f ions, prisons; and lastly it treatsl to;ture, punishments, confiscation, re
~gation, deportation, and of the bodies 

0 malefactors executed ; xlix. treats of 

appeals; and then gives an accollllt of the 
rights of the exchequer (fiscus), and of 
matters relating to captives, military dis
cipline, soldiers and veterans; I. treats of 
the rights of cities and citizens, of decu
riones and their children, of public offices, 
of immunities, of deputies and ambas
sadors ; of the administration of things 
belonging to cities, of public works, fairs, 
&c. ; of taxes laid upon the provinces, 
and it concludes with the signification of 
legal terms (de verborum significatione) 
and certain rules or maxims of the old 
law (de diversis regulis juris antiqui ). 
This is a sketch, but a very imperfect 
one, of the subject matter of this great 
compilation. 

To treat of the merits and imperfec
tions of the 'Digest,' would be a difficult 
task. With all its faults it is a valuable 
work, and much superior to the Code in 
its sty le, matter, and arrangement; it has, 
in great measure, embodied the wisdom 
of the best jurists of the best age of the 
Empire, men who grounded their opinions 
on the principles of reason and equity, 
and who for the most part were per
sonally unconcerned and disinterested in 
the subjects on which they gave their an
swer. The mode in which the compilers 
executed their labour is the subject of a 
valuable essay by F. l3luhme (Blume) in 
a German Journal (Zeitscl1rijt jiir Ge
schichtliclze Reclitswissen$chaft, vol. iv.). 
Tribonian and his colleagues are charged 
with making many interpolations, with 
altering many passages in the writings of 
their predecessors, substituting their own 
opinions, and passing them off under the 
name of the ancient jurists. Justinian him
self acknow !edged that he was obliged to 
accommodate the old jurisprudence to the 
altered state of the times, and to "make 
the laws his own." Another charge, 
which is however unsupported by evi
dence or probability, is, that Justinian 
and his servants destroyed the old text 
books that had served them for the com
pilation of the 'Pandects.' Long how
ever before Justinian's time, the works of 
the ancient jurists were partly lost, and 
the vicissitudes of the ages that followed 
may easily have obliterated the rest. 
While the . Digest was being compiled, 
Justinian commissioned Tribouian and 

M 2 
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two other jurists, Theophilus and Do
rotheus, to make an abridgment of the 
first principles of the law, for the use of 
young students who should wish to ap
ply themselves to that science. This new 
work, being completed, was published 
under the name of ' lnstitutiones,' about 
oue month before the appearance of the 
Digest. The Institutions were in a great 
degree based. on an older work of the 
same description and title by Gaius, which 
has been discovered within the present 
century (' Gaii Institutionum Commen
tarii IV.,' by Giischen. The second edi
tion was'published in 1824). The Insti
tutions are arranged in four books, subdi
vided into titles. As the law has three 
objects, persons, things, and actions, the 
first book treats of persons or status; 
the second and third, and first five titles 
of the fourth, treat of the law of things; 
and the remaining titles of the fourth 
book treat of actions. 

Besides these three compilations, the 
Code, the Institutes, and the Digest, J us
tiniau., after the publication of the second 
edition of his Code, continued to issue new 
laws or constitutions, chiefly in Greek 
upon particular occasions, which were·col: 
lected and published together after his 
deat~ under the nan_ie o~ N•apal .O.taTc!~eis, 
or Novrn or Const1tuttones Novellrn or 
Authenticrn. The Novellro are divi'ded 
into l GS Constitutiones, or, as they are now 
often called, Novels. The Novellm to
gether with thirteen Edicts of Jnsti~ian, 
make up the fourth part of his legislation. 
There are four Latin translations of the 
Novellre, all of which were made after J us
tinian' s death; the third is by Haloander 
printed at N_iirnberg in 1531; and th~ 
!ourth was prmted at Basel by Hervagius 
m _156~. '.fhe ~rst translation is that 
winch 1s prmted 111 some editions of the 
Corp~s Juris opposite to t,he Greek text, 
and 1s very. valu~ble, notwithstanding it 
has been stigmatized by some with the 
name "barbarous:" it is sometimes called 
Antl~entica Int~rpretatio Qr Vulgata, 
or Liber Au~he?ticoru~. It contains 134 
N oyellae d1~tnbut:d m 9 Collationes, 
which con~m 98 titles. The version of 
l_Ialoander 1s also printed in some edi
nons of the Corpus Juris. The N ovellm 
.made many changes in the laiv as esta

blished by J ustiniau's prior compilations, 
and are an evidence that the emperor had 
a passion for legislating. 

Tribonianus, who was mainly instru
mental in the compilation of Justinian, 
was a native of Pamphy lia, but his father 
was from Macedonia. His learning was 
extensive : he wrote upon a great variety 
of subjects, was well versed both in Latin 
and Greek literature, and had deeply stu· 
died the Roman civilians, of which he 
had a valuable collection in his library. 
He practised first at the bar of the pr!E· 
torian prefects at Constantinople, b€came 
afterwards qurostor, master of the impe
rial household, and consul, and possessed 
for above twenty years the favour and. 
confidence of Justinian. His manners 
are said to have been remarkably mild 
and conciliating; he was a courtier, and 
fond of money, but in other res~cts he 
may have been calumniated by his ene
mies. His death took place A.D: 545. 
(Ludewig, Vita Justiniani J;'fa9m atque 
Theodora: nee noll Tribo111am, Halle, 
1731 · Zi:nmern, Gesc!tichte des Riimis
chell 'Privatrechts bis Justinian, Heidel· 
berg, 1826; Hugo, Lehrbuch der G~s
chichte des Romischen Reclits, Berlm, 
1832; History ef the Roman or Civil Law, 
by Ferriere, translated by J. Beaver, L?n· 
don, 1724 ; Hommelius, l'ali11ge11esia f 
Brinkmann us, /nstitutiones Juris Romani, 
Schleswig, J822; System des J'andekten· 
Rechts, by Thibaut, ith ed., Jena, 1~28 i 
Das Corpus Juris in's Deutsche uber· 
setzt VOil einem vereine Rechts_qelelirter 
und herausgegeben voll Otto, Schill~ng und 
Sintenis, Leipzig, 1831 ; Les Cwquaide 
Livres d11 Digeste, &-c., Traduits ~ 
Franr;ais par je11 M. Henri Hul?t, Paris, 
1805; Pandectes de Justinien mises d~T/$ 
un 1101fi·el ordre, g-c., par.. R .. J. I'~th1ert 
traduites par Breard .l\euville, revues. e 
corrigees par l\I. lllorcau de M?~mhn, 
Avocat, Paris, 1810; Pothier's ed1twn of 
the Digest, reprinted at Paris in 5 vols. 
4to., 1818-20, isa useful edition. There 
is a very cheap edition of the Corpus 
Juris published in Germany, by Be~k, 
3 vols. small fol., Leipzig, 1829 ; t e 
editions of the Corpus Juris and of ti;e 
Institutes are very numerous. Gibbon { 
44th chapter contains a useful sketch~ 
the history of the Homan Law and of 
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Legislation of Justinian; and an out
line of the contents of the Institutes. 
The lnstitutionen of Dr. E. Biicking, 
!st vol. Bonn, 184.'l, pp. 55-88, contain a 
sketch of the Legislation of Justinian, 
and an enumeration of the editions of the 
Corpus Juris and its parts.) 

K. 

KEEPER, LORD. [CHANCELLOR.] 
KID:'\APPING. (LAW, CRI~!INAL.l 
KI~. [DESCENT; CONSANGUINITY.] 
KIXG. The primary signification of 

this word is a person in whom is vested 
the higher executive functions in a sove
reign state, together with a share, more 
or less limited, of the sovereign power. 
The state may consist of a vast assem
blage of persons, like the French or the 
Spanish nation, or the British people in 
which several nations are included; or it 
may be small, like the Danes, or like one 
of the Saxon states in England before 
~e kingdoms were united into one; yet 
if the chief executive functions are vested 
!n some one person who has also a share 
m the sovereign power, the idea repre
sented by the word king seems to be com
plete. It is even used for those chiefs of 
savage tribes who are a state only in a 
certain loose sense of the term. 

It is immaterial whether the power of 
s~ch a person is limited only by his own 
w11l, .or .whether his power be limited by 
certain 1~memorial usages and written 
laws, or. m any other way; still such a 
person 1s a king. Nor does it signify 
Whether he succeed to the kino-Jy power 
by descent and inheritance on°the death 
of hi~ .Predecessor, jnst as the eldest son of 
a British peer succeeds to his father's rank 
and title on the death of the parent, or is 
elected to fill the office by some council 
or limited body of persons, or by the 
suffrages of the whole nation. Thus 
there was a kiug of Poland who was an 
el:cted king; there is a king of England, 
w 0 now su;ceeds by hereditary right. 
heIn ~untr1es where the kingly office is 

red1tary, some form has always been 
g?ne through on the accession of a new kID • h'th g, ID w ich there was a recognition on 

e part of the people of his title, a claim 

from them that he should pledge himself 
to the performance of certain duties, and 
generally a religious ceremony performed, 
in which anointing him with oil and 
placing a crown upon his head were con
spicuous acts. By this last· act is sym
bolised his supremacy; and by the 
anointing a certain sacredness is thrown 
around his person. These kinds of 
ceremonies exist iu most countries in 
which the sovereign, or the person 
sharing in the sovereign power, is known 
as king ; aud these ceremonies seem 
to make a distinction between the suc
cession of an hereditary king to his 
throne and the succession of an hereditary 
peer to his rank. , 

The distinction between a king and an 
emperor is not one of power, but it has 
an historical meaning. Emperor comes 
from imperator, a title used by the sove
reigns of the Roman empire. When that 
empire became divided, the sovereigns of 
the West and of the East respectively 
called themselves emperors. The em
peror of Germany was regarded as a kind 
of successor to the emperors of the West, 
and the emperor of Russia (who is often 
called the czar) is, with less pretension to 
the honour, sometimes spoken of as suc
cessor to the emperor of the East. But 
we speak of the emperor of China, where 
emperor is clearly nothing more than 
king, and '17e use emperor rather than 
king only out of regard to the vast extent 
of his dominions. Napoleon usurped the 
title of emperor; and we now sometimes 
speak of the British empire, an expression 
which is free from objection. The word 
imperium (empire) was used both nuder 
the Roman emperors and under the 
later Republic, to express the whole Ro
man dominion. lE)IPEROR.] . 

The word king is of pure Teutomc 
origin, and is found slightly varied in its 
literal elements in most of the languages 
which are sprung from the T~utonic. 
The French, the Italian, the Spamsh, and 
the Portuguese continue the use of ~he 
Latin word rex, only slightly varymg 
the orthography according to the a~a
logies of each particular language. Kwg, 
traced to its origin, seems to denote.one 
to whom superior knowledge had given 
superior power, allied, as it seems to be, 
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to know, con, can; but on the etymology, 1 constitutional king:doms, as in England, 
or what is the same thing, the remote 
origin of the word, di!forcnt opinions 
have been held, and the question may still 
be considered undetermined. 

There are other words employed to de
signate the sovereign, or the person who 
is invested with the chief power, of par
ticular states, in using which we adopt the 
word which the people of those states use, 
instead of the word king. Thus there is 
the Shah of Persia, the grand Sultan, and 
formerly there was the De.I/ of Algiers. 
In the United States of America certain 
powers are given by the Federal Consti
tution to one person, who is elected to en
joy them for four years with the title of 
President. A Regent is a person ap
pointed by competent authority to exer
cise the kingly office during the minority 
or the mental incapacity of the real 
king : this definition at least is true of a 
regent of the British empire. 

A personage in whom such extraordi
nary powers have been vested must of 
necessity have had very much to do with 
the progress and welfare of particular 
nations, and with the progress of human 
society at large. When held by a per
son of a tyrannical turn, they might be 
made use of to repress all that was great 
and generous in the masses who were go
verned, and to introduce among them all 
the miseries of slavery. Possessed by a 
person of an ambitious spirit, they mi e-ht 
int~oduce unnecessary quarrelling am~ng 
natwns to open the way for conquest, so 
that whole nations might suffer for the 
gratification of the personal ambition of 
one. T.he lover of peace and truth, and 
human 1mpr?vement and security, may 
have found m the possession of kingly 
power the means of benefitin" a people 
to an extent that might satisfy the most 
~nevolent hear!· But the long expe
rienc~ of ?Jlankmd has proved that for 
the kmg himself and for his people it is 
°!Jest that there should be strong checks 

. 
1~ the.frame of society on the will of 
kmgs,. m the [orms of courts of justice, 
C?uncils, parliaments, and other bodies or 
smgle ~ersons w~ose con~urre_nce must 

there are controllmg powers, a~d even 
in countries in which the execuuve and 
legislative power are nominally in some 
one person absolutely, the acts of that 
person are virtually controlled by the 
opinion of the people, a power constantly 
increasing as the facilities of commum· 
cation and the knowledge of a people ad
vance. 

Nothing can be more various than the 
constitutional checks in different states on 
the kingly power, or, as it is more usua}ly 
called in England, the royal prerOff?twe. 
Such a subject must be passed over m a_n 
article of confined limits such as thIS 
must be, else in speaking of. the kingly 
dignity it might have been ~ro~er .to ex· 
hibit how diversely power 1s d1s~nbuted 
in different states, each having at its he~d 
a king. But the subject must not be dis· 
missed without a few observations on the 
kingly office (now by hereditary d~scent 
discharged by a queen) as it exists m the 
British empire. 

The English kingly power is traced to 
the establishment of Egbert, at the close 
of the eighth century, as king of the 
English. His family is illustrated bythe 
talents and virtues of Alfred, and the 
peacefulness and piety of Edward. On 
his death there ensued a struggle f~r the 
succession between the represent~uve of 
the Danish kings, who for a while had 
usurped upon the posterity of Egbert, and 
William, then duke of Normandy. It 
ended with the success of William at the 
battle of Hastings, A.D. 1066. 
•This is generally regarded. as a .new 

beginning of the race of English ~ings, 
for William was but remotely allied to 
the Saxon kings. In his descenda~ts th~ 
kingly office has ever since conunue~, 
but though the English throne is heredi· 
tary, it is not hereditary in a sense per
fectly absolute, nor does it seem to have 
been ever so considered. When Henry 1· 
was dead, leaving only a daughter, named 
l\Taud, she did not succeed to the t~rone; 
and when Stephen died, his son did not 
succeed, but the crown passed to the 80.n 
of Maud. Again, on the death of Ri· 

be 0 b0rned. befm e .anythmg 1s under-1 chard I. a younger brother succeeded, to 
take? m which the mterests of the com- the exclusion of the son and daughter of 
mumty are extensively involved. In an elder brother deceased. Then ensued 
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a long series of regular aud undisputed 
successions; but when Richard II. was 
deposed, the crown passed to his cousin 
Henry of Lancaster, son of John ofGaunt, 
son of Edward III., though there were 
descendants living of Lionel, duke of 
Clarence, who was older than John among 
the children of Edward III. When the 
rule of Henry VI. became weak, the 
is>ue of Lionel advanced their claim. 
The struggle was long and bloody. It 
ended in a kind of compromise, the chief 
of the Lancastrian party taking to wife 
the heiress of the Y orkists From that 
marriage have sprung all the later kings, 
and the principle of hereditary succession 
remained undisturbed till the reign of 
King William III., who was called to 
the throne on the abdication of James II., 
when an act was passed excluding the 
male issue of James, the issue of his sister 
the duchess of Orleans, and the issue of 
his aunt the queen of Bohemia, with the 
ex~eption of her youngest daughter the 
Prmcess Sophia and her issue, who were 
Protestants. On the death of Queen 
Anne this law of succession took effect 
in ~avour of King George I., son of the 
Prmcess Sophia. 

Kow the heir succeeds to the throne 
immediately on the decease of his prede-
Cessor, so that the king, as the phrase is, 
never dies. The course of descent is to 
t~e ~ns and their issue, according to se
~ 1or1ty; and if there is failure of male 
!Ssue, the crown descrnds to a female. 
The person who succeeds by descent to the 
cyown of England, succeeds also to the 
kmgly oflice in Scotland and Irelandandin 
all the possessions of the British empire. 

At the coronation of the king he makes 
oath to.three things :-that he will govern 
~ceordrng to law; that he will cause jus
tice to be administered· and that he will 
maintain the Protestant church. [CoRo-
NATION.] 

His person is sacred. He cannot by 
~ny process of law be called to account 
or any of his acts. His concurrence is 
ijcessary to every legislative enactment. 

e sends embassies, makes treaties, and 
e~en enters into wars without any pre

and navy, the governors of colonies and 
dependencies, the bishops, deans, and 
some other dignitaries of the church. 
He calls parliament together, and cau at 
his pleasure prorogue or dissolve it. He 
is the fountain of honour: all hereditary 
titles are derived from his grant. He 
can also grant privileges of an inferior 
kind, such as markets and fairs. 

This is a very slight sketch of the 
powers that belong to the kings of Eng
land; but the exercise of any or all of 
these powers is practically limited. The 
king cannot act politically without an 
agent, and this agent is not protected by 
that irresponsibility which belongs to the 
king himself, but may be brought to ac
count for his acts if he transgress the law. 
The agents by whom the king acts are his 
ministers, whom the king selects and dis
misses at his pleasure; but practically be 
cannot keep a ministry which cannot 
command a majority in the House of Com
mons; and virtually, all the powers of 
the crown, which make so formidable an 
array on paper, are exercised by the chief 
minister, or prime minister, for the time. 
(CABINET.] The king now does not even 
attend the cabinet councils ; and the 
power which in theory belongs to his 
kingly office, and in fact in earlier periods 
was exercised by him, is now become 
purely formal. But though the king of 
England has lost his real power, he has 
obtained in place of it perfect security for 
his person, aud for the transmission to 
his descendants of all the honour and re
spect due to the head of the most exten
sive and powerful empire on the globe. 

KINGDOM. rKrnG.] . 
KING'S BENCH, COURT OF. 

[CouRTS.] 
KINGS LETTER. [BRIEF.] 
KNIGHT, KN lGHTHOOD. Dur

ing the feudal system the military strength 
of the nation was measured by the num
her and efficiency of the knights whom 
the king was able to summon to the field. 
By distress [DrsTREss] the king could 
compel those who held knight's fees 
[KNIGHT'S FEES] to take upon them
selves the order of knighthood, or to prove 

V!ou~ consultation with parliament. Ile by their reception into that order that 
nffiminates the judges and the other high Ithey had received the training, and pos
0 cers of state, the officers of the army sessed the arms aud accoutrements, and 
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were, as to other requisites, qualified to 
take the field as knight~. The statute, or 
rather the grant of 1 Edward II., enrolled 
in parliami·nt, called ' Statutum de Mili
tihus,' appears to have been made, partly 
as an indulgence upon the commence
ment of a new reign, and partly for the 
purpose of removing some doubts which 
existed as to the persons liable to he 
called upon to receive knighthood. The 
king thereby, in the first place, granted 
a respite until the following Christmas to 
all those who ought to have become, but 
were not, knights, and were then dis
trained ad arma militaria suscipienda. 
Further, it directed that if any com
plained in chancery that he was distrai ned, 
and had not land to the value of forty 
pounds in fee, or for term of his life, and 
was ready to Yerify that by the country 
(i.e. by the decision of a jury), then some 
discreet and lawful knights of the county 
should be written to, in order to make 
inquisition of the matter, and if they 
found it to be so, he was to have redress, 
and the distress was to cease. Again, 
where a person was impleaded for the 
whole of his land, or for so much of it 
that the remainder was not of the value 
of forty pounds, and he could verify the 
fact, then also the distress was to cease 
till that plea was determined. Again, 
where a person was bound in certain 
debts atterminated in the exchequer at a 
certain sum to be received thereof annu
ally (i.e. respited, subject to payment by 
instalments), and the remainder of his 
land was no! worth forty pounds per an
num, the distress was to cease tilt the 
debt was paid. No one wa~ to be dis. 
trained ad arma militaria suscipienda till 
the age of twenty-one, or on account of 
land which he held in manors of the an
tient demesne of the crown as a sokeman 
inasmuch as those lands were liable ~ 
pay a tallap:e when the king's lands were 
tallaged. With respect to those who held 
land in socage of other manors, and who 
performed no servitium forinsecnm or 
service due upon the tenure, thou"h' not 
expressed in the grant, the rolls of chan
cery in the times of the king's predeces
sors were to be searched, and it was to be 
ordered according to the former custom. 
the same of clerks in holy orders holding 

any lay fee, who would, if laymen, have 
been liable to become knights. No one 
was to be distrained in respect of property 
of burgage tenure. Persons under obh· 
gation to become knights, who had held 
their land only a short time, were ex· 
tremely old, or had an infirmity in their 
limbs, or had some incurable disease, or 
the impediment of children, or law-suits, 
or other necessary excuses, were to ar 
pear and make fine before two commis
sioners named in the act, who were to 
take discretionary fines from such dis· 
abled persons by way of composition. 
Under this regulation thorn who were 
distrained upon as holding land of the 
value of 4Ul. per annum eithe~ received 
knighthood or made fine to the kmg. The 
alteration in the nominal value of money 
occasioned by the increased quantity 0£ 
the precious metals, and still more by 
successive fraudulent degradations o~ the 
standard, gradually widened the circle 
within which estates were subjected to 
this bnrthen · and in the sixteenth and 
seventeenth c~nturies lands which, in the 
reign of Edward I I., were. not. p€rha~s 
worth 4l. per annum, had risen m nom1· 
nal value to 401., and were often held by 
persons belonging to a totally different 
class from those who were designated .bY 
I Edward II. stat. 1, as persons havmg 
40 libratas terrre. . 

That power of compelling those who 
refused to take upon themselves .the ?r~er 
of knighthood, or rather of d1strammg 
them ·till they received knighthood, or 
compounded with the king by way of 
fine, which originally was a means of en• 
forcing the performance of a duty. to the 
crown, by persons holding a ccrta1~ pro
perty in the country, was perverted mto a 
process for extorting money from those 
who would have been exempt at common 
law, which regulated the amount of a 
knight's fee by the sufficiency of t)ie land 
to support a knight, and not by its flue· 
tuating nominal value in a debased cur· 
rency. This oppressive, dishonest pro
ceeding, which was occasionally reso~ted 
to in the reigns of Edward VI. and Ehza· 
beth, was reduced into a system by the 
advisers of Charles I., and was ad~p~ed 
by him as one of the modes of ra1smg 
money without resorting to a parliament. 
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The manner in which this antient prero
gative was abused led to its total abolition. 
By 16 & 17 Car. I. c. 20, it is enacted 
that none shall be compelled, by writ or 
otherwise, to take upon him the order of 
knighthood, and that all proceedings con
cerning the same shall be void. 

Persons have been required to take 
upon themselves the order of knighthood 
as a qualification for the performance of 
honourable services at coronations, in re
spect of the lands which they held by 
grand serjeanty. 

Knighthood in England is now con
ferred by the king (or queen when the 
throne is filled by a female) by simple 
verbal declaration, attended with a slight 
form, without any patent or other written 
instrument. Sometimes, but rarely, 
knighthood is conferred on persons who 
do not come into the prPsence of royalty. 
This is occasionally done to governors of 
colonies, and other persons in prominent 
stations abroad. The lord-lieutenant of 
Irel~nd has a delegated authority of con
rerrmg thi~ honour, which is very spar
mgly exercised. 

Knighthood gives to the party prece
dence over esquires and other untitled 
gent~emen. " Sir" is prefixed to the 
baptism.al n~me of knights and baronets, 
a_nd their wives have the legal designa
tion of" Dame," which is ordinarily con
verted into" Lady." 
~ ran!c correspondent to our rank of 

kmghthood has existed in all Christian 
conntries. The eleventh and twelfth 
centu?es have been namt-d as the period 
to :Wl!1ch the order of knighthood as now 
ex~sting may be traced. But in such an in
quiry t~ere are two difficulties: first, to 
s~te with sufficient precision what is the 
th.mg t? be proved ; and, secondly, to ob
!'lln.evidence of the commencement of an 
!DS!itu.tion which probably grew, almost 
msens1bly, out of a state of society com
mon to the whole of civilized Europe. It 
"Was a military institution, but there ap
~ars to have been something of a reli
gions character belonging to it, and the 
~der of knighthood, like the orders of 

e clergy, could be conferred only by 
persons who were themselves members of
the order. 

In early times some knights undertook 

the protection of pilgrims; others were 
vowed to the defence or recovery of the 
Holy Sepulchre. Some, knights-errant, 
roved about "seeking adventures," a 
phrase not confined to books of romance, 
of which there are many on this subject, 
but found in serious and authentic docu• 
men ts. 

Besides those who are simply knights, 
there are knights who are members of 
particular orders or classes. These or
ders exist in most of the kingdoms of 
Europe, and have had generally for tlieir 
founder a sovereign prince. Such are 
the order of the Golden Fleece, instituted 
by Philip duke of Burgundy; the order 
of the Holy Ghost, instituted by Henry 
the Third of France ; the order of St. 
Michael, instituted by Louis the Eleventh 
of France. Of the foreign orders, whi~h 
are very numerous, a full account may 
be found in a work in two volumes oc
tavo, entitled ' An Accurate Historical 
Account of all the j.)rders of Knighthood 
at present existing in Europe,' a work 
printed abroad, the author of which was 
Sir Levet Hanson, an Englishman. Each 
of these orders has its peculiar badge, 
ribbons, and other decorations of the per
son. The three great British orders, the 
Garter, the Thistle, aud Saint Patrick, 
belong to this class. [GARTER, 0RDEll 
OF.) 

The order of the Thistle was il1stitnted 
in 1540 by James the Fifth, king uf 
Scotland; but it fell into decay, till in 
the reign of Queen Anne, I i03, it was 
revived. The number of knights was 
limited to thirteen, but in 1827 the num
ber was increased to sixteen, all of whom 
are nobility of Scotland. 

The order of St. Patrick was instituted 
in 178:3. The knights were fifteen, in
creased in 1833 to twenty-two, who are 
peers of Ireland. 

The order of the Bath differs in some 
respects from those just spoken of. [BATH, 
ORDER OF.) . 

There are also knights of t11e Guelphic 
order, and knights of the Ionian order of 
Saint Michael and Saint George. 

KNIGHT OF SHIRE is the designa
tion given to the representative in par
liament of English countiP.s at large, as 
distinguished from such cities and towns 
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as are counties of themselves (which are 
seldom, if ever, called shires), and the 
representatives of which, as well as the 
members for other cities and towns, 
are denominated citizens or burgesses. 
Though the knights of the shire always 
sat with the citizens and burgesses as 
jointly representing the third estate of the 
realm, as well during the time that the 
three estates, the spiritualty, the lords 
temporal, and the commons, sat together, 
as since, we find that grants were 
occasionally made by the knights to 
be levied on the counties, whilst sepa
rate grants were made by the citizens 
and burgesses to be levied upon the 
cities and boroughs. (Rot. l'arl.) 
The wages payable to knights of the 
shire for their attendance in parliament, 
including a reasonable time for their 
going up and coming down, were four 
shillings a day, or double. what was re
ceived by citizens and 'burgesses. At the 
close of every session of parliament the 
course was for the king, in dismissing 
them to their homes, to inform them that 
they might sue out writs for their wan-es 
upon which each knight separately "'ob~ 
tained a writ out of Chancery directed to 
the sheriff, mentioning the number of 
days ~nd the sum to be paid, and com
mandmg the sheriff to levy the amount. 
Upon th~s _the sheriff, in a public county 
court, dmded the burtheu among the 
~1fferent hundreds and townships, and 
issued process to levy the amount, which, 
to the extent of.the money levied, he paid 
. over to the kmght. The lands of the 
clergy, as well regular as secular were 
exempted from contributing t;wards 
the~ ~xpenses, because the clergy formed 
a d1stmct estate, and were represented in 
parliament by their prelates and the pro
curatores cleri, although the latter were 
a;; Lord Coke expresses it, voiceless as~ 
s1stants only. All lay fees within the 
county were liable to contribute except 
lands belonging to the lords and their 
men.. The lords insisted that this ex
empt10n extended. t~ every , freeholder 
w~o _he~d land w1thm their baronies, 
se1gmor.1es, or ?1anors, alleging that they 
served m parliament at their own ex
pense for themselves and their tenants. 
.And such was undoubtedly the practice ; 

as by the Parliament Roll it appears that 
the commons frequently petitioned that 
the exemption should be confined to such 
lands as the lords kept in their own hands 
and occupied by their farmers or by their 
bond-tenants, or villeins. These requests 
however were met either by a simple re
fusal or by a statement by the kiug that 
he did not mean to lessen the liberties of 
the lords. If however a lord purchased 
land which had previously been contri· 
butory to the knight"s wages, the lia~ility 
continued. Freehold lands, held either 
by knight's service or in common socage, 
were liable to this burthen, but custom· 
ary tenures in ancient demesne and 
tenures in burgage were exempt. In the 
county of Kent no socage land was C?n
tributable, the whole burthen bemg 
thrown upon those who held knighfs 
fees, an anomaly against which th~ ~om· 
mons preferred many ineffectual ~Ut10ns. 
Knights of the shire, and also their elect· 
ors, were formerly required to be perso~ 
either resident or having a household m 
the county. This regulation, though 
confirmed by several statutes, had fallen 
into neo-Ject and was formally repealeii 
in both "its branches by 14 George III. 
c. 58. The removal of the latter part of 
the restriction has greatly added to the 
expense of county elections ; and thou~h 
the Reform Act, 2 Will. IV. c. ~5, dlS· 
franchises out-voters in boroughs, it does 
not restore the old law as to non-reside?,t 
county electors. (Rot. Parl., vol. .11· 
258, 287; iii. 25, 44, 53, 64, 212; iv• 
352.) ffi 

KNIGHT'S FEE was land of sn. · 
cient extent and value to support t~1e dig· 
nity of a knight, granted by the km~'.or 
some inferior lord, upon the condi~d 
that the grantee and his heirs . sho 
either perform the service of a kmght to 
the grantor aud his heirs, or ?nd s~: 
other person to do such service. . a 
quantity of land capable of sn~portm~ 
knight naturally varied accordmg to thts 
quality and situation; and even the 
amount of income sufficient to meet e 
charges of a knight would fluctu~te ac
cording to time and place. It is not 
therefore surprising that we find. a 
knight's fee sometimes described as consist
ing of 800 acres, sometimes of 680 ; some
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times estimated at 15/., sometimes at 20/., 
and in later times at 401. per annum. If 
the owner of a knight's fee deprived him
self of the possession of part of his land 
by subinfeudation he remained liable to 
the feudal burthen attached to the tenure 
of the whole. 

KNIGHT'S SERVICE, TENURE 
BY, otherwise called tenure in chivalry, 
or per service de chivalcr, per servitium 
militare, was, from the times immediately 
succeeding the Norman Conquest in the 
eleventh century to the period of the 
civil war in the seventeenth, considered 
the first and the most important, as it 
was also the most general, mode of 
holding land and other immoveable pro
perty in England. The land held by this 
species of tenure was said to consist of 
so many knight's fees, feoda militis, i. e. 
so many portions of land capable of 
supporting the dignity of a knight. 
(KNIGHT'S FEE.] He who held an entire 
knight's fee was bound by his tenure, 
when called upon so to do, to follow his 
l?rd to the wars (under certain restric
t10ns as to the place at which the service 
"'.as to be performed), and to remain with 
him forty days in every year, or to send 
some other knight duly qualified to per
·form the services. From the owner of 
half a knight's fee twenty days' attend
anc.e o:ily could be required; and the 
obl.1gat~on attaching to the quarter of a 
kmght s fee was satisfied by the per
formance of ten days' service. On the 
ot~er ,hand, a person holding several 
kmght s fees, whether forming one or 
several estates, was bound ·to furnish a 
knight in respect of each. 

"Es?uage," says Littleton, § 95, "is 
called m Latin Scutagium, that is, service 
of the shield; and that tenant which 
ho!det? his land by escuage, holdeth by 
km&ht s service." The nature of the 
service has been already explained. This 
personal service was expressed by the 
parliament at a certain sum which the 
tenant who did not render the service in 
person was bound to pay. On the sub
ject o'. Escuage see Littleton, on •Tenure 
by knight's service,' § 103, &c., which he 
defines as consisting in Homage, Fealty, 
and E~cnage. 

Bes1<les this permanent liability to mili

tary service, the tenant was subject to 
other occasional burdens. The principal 
of these are the following incidental ser
vices :-First, Aids (Arns]. Secondly, 
Reliefs, being a payment made by the 
heir in the nature of a composition for 
leave to enter upon land descending to 
him after he had attained his full age. 
Thirdly, Primer Seisin, or the right of 
the crown, where the lands were held of 
the king, to a year's profit of land de· 
sccnding to an heir who was of full age 
at the time of the death of his ancestor. 
Fourthly, Hardship, or the right to the 
custody of the body and lands of an heir 
to whom the ,land had descended during 
his minority, the, king or other lord in 
such cases taking the profits of the land 
during the minority to his own use, or 
selling the wardship to a stranger if he 
thought proper. Fifthly, 11-Iarriage, or a 
right in the lord, where the land de
scended to an heir within age, to tender 
to him or her a wife or a husband; and 
if the heir refused a match without dis· 
paragement, i. e. without disparity of 
rank, crime, or bodily infirmity, the lord 
became entitled to hold the land as a 
security for payment by the heir of the 
amount for which the lord had sold or 
which he might have obtained for the 
marriage. Sixthly, Fines upon Aliena· 
tion. 

This system fell to the ground during 
the existence of the Commonwealth; and 
the abolition of this species of tenure was 
confirmed upon the Restoration, as it 
would have been absurd and dangerous 
to attempt a renewal of such oppressive 
burdens. Accordingly the 12th Car. II., 
c. 24, takes away tenure by knight's ser
vice, whether the lands are held of the 
crown or of a subject, together with all 
its oppressive fruits aud peculiar conse
quences, and:converts every such tenure 
into free and common socage. [SocAGE.] 
Nothing can be more comprehensive than 
the tern1s of this act ; besides generally 
abolishing tenure by knight's service, and 
its consequences, it descends into particu· 
Jars, with a redundancy of words, which 
appear to indicate an extreme anxiety 
to extirpate completely all traces of 
knight's service. The statute, after taking 
away the court of wards and liveries, 
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enumerates wardships, liveries, primer Ibuildings ere~ted !hereon, ~ w~ll as mi: 

seisins or ouster~emains, values an.d for
foitures of marriages, and fines, se1sures, 
and pardons for alieration, and sweeps 
away the whole. But rents certain, 
heriots (HERIOT], suit of court and other 
services iucident to common socage and 
fealty (DrsTRESS], and also fines for 
alienation due by the customs of particu
lar manors, are preserved. Reliefs for 
lands of which the tenure is converted 
into common s6cage, are saved in cases 
where a quit-rent is also payable. 

L. 

~ LABOUR. [WAGES; WEALTH.] 
LADING, BILL OF. [BILL OF 

UDING.l 
LAITY, persons not clergy; that is, 

the whole population except those who 
are in holy orders. All the lexicogra
phers, we believe, agree in deriving it 
from the Greek word laos (.\a.ls), the 
people. A Lagman is one of the laity. 
LCLERGY.] 

LANCASTER, COUNTY PALA
TINE OF. [PALATIXE COUNTIES.] 

LANCASTER, DUCHY OF. [CIVIL 
LIST, p. 516.J 

LAKD, in English law, in its most 
restricted signification is confined to arable 
ground. In this sense the term is con
strued in original writs, and in this sense 
~t is used in all correct and formal plead
mgs. 

By the statute of Wills, l Victoria, c. 
26, s. 26, a devise of the Land of the tes
tator generally, or of the land of the tes
tator in any place or in the occupation of 
any person mentioned in the will is to be 
construed to include customary, copy
hold, and leasehold estates to which the 
description will extend, as well as free
hold estates, unless a contrary intention 
appear by the will. In its more wide 
legal signification land includes meadow, 
pa.stu~e, ~oods, moors, waters, &c. ; but 
m th.is wider sense the word generally 
used 1~ lan~s : the term land or lands is 
taken m this larger sense in conveyances
and contracts. 

In conveying the land, houses and other 

nera.ls under it, will pass with 1t, unless 
specially excepted. A grant of the ves
ture of certain land transfers merely a 
particular or Ii~ited right in s~ch land, 
and the hons.es, t1m b:r, trees, m~nes, and 
other real thmgs, wluch are considered as 
part or parcel of the iuheri~mce, are not 
conveyed, but only such thrngs as. C?rn, 
grass, and underwood. Other bm1ted 
rights, as fishing and cuttin~ turf, ~ay be 
granted, which confer no mtcrest m the 
land itself, or, as it is called, the ~ealty, 
but only the benefit of such pa~hcular 
privileges. But a grant of the frmts and 
profits of the land conveys also the la~d 
itself. Absolute ownership ofland cames 
with it the ri 0o-ht to the possession down
wards of the minerals, waters, &c., and 
also upwards, agreeably to the maxim, 
'·cujus est sol um, ejus est u~que ad c~I~." 
He who carries the workmgs of his mme 
from out of his own land into the land of 
his neighbour is guilty of trespass.as m_uch 
as if he disturbed the surface of his neigh
bour's land. . . 

Land held in absolute ownership 1s 
expressed by the term real property, in 
contradistinction to personal property, 
which consists in money, goods, and other 
moveables. Land held for a number of 
years or other determinate time, . is a 
chattel interest, but it is distingmsbed 
from other chattels by the name of Chat
tels Real. [CHATTELS.] 

In some parts of England the word 
"land" is frequently used to denote the 
fee simple as distinguished from a less 
estate, without reference to the nature of 
the property. Thus it is usual to say, A 
has a lease of such an estate or such a 
house, but B has the land, i. e. the rever
sion or remainder in fee. 

Land is legally considered as ~ncl.os:d 
from neighbouring land, though 1t. he m 
the middle of an open field, and it m:iy 
therefore be called a close ; and the owner 
may subdivide this ideal close into as m~Y 
ideal parcels as he pleases, and may, UI 

legal proceedings, describe each .of these 
parcels, however minute, as his close. 
An illegal entry into the land of anot~er 
is called, in law, breaking and enter~ng 
his close, and the remedy is by the .ac,t.to~ 
of trespass ' Quare clausum fregit i 
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bring been necessary, when writs were 
framed in Latin and all common law pro
ceedings were entered on the rolls of the 
court in that language, to insert the words 
•Quare clausum fre~it' in the king's 
writ, or the party's plaint, by which the 
action was commenced, and also in the 
declaration wherein the nature of the 
injury was more circumstantially detailed. 

Land Derelict, or left dry by the sudden 
receding of the sea, or of the water of a 
iiavigable river, belongs to the king by 
his prerogative. Land formed by Allu
vion, that is, by gradual imptrceptible 
receding of any water, or by a gradual 
deposit on the shore, accrues to the owner 
of the adjoining land. The rules of Eng
lish law as to Alluvion as stated in Brae~ 
ton (fol. 9), are chiefly copied from the 
'Digest' ( 41 tit. i. s. 7). 

(Doctor and Student; Co. Litt.; Co
myn's Dig.) 

The definition of Alluvio by Gains (ii. 
70) is.as follows-" that may be considered 
as added by Alluvio, which a river adds 
to our land so gradually, that we cannot 
calculate how much is added in each small 
interral of time ; or, according to the 
common expression, what is added in such 
small portions as to escape our eyes." 
The English rule oflaw is the same. Land 
formed on the coast by the deposition of 
!llatter from the sea, is Alluvio, when the 
rncrease is so slow that it cannot be ob
~erved, though there may be a visible 
rncrease at the end of each year, and in 
the course of years a large piece of land 
may be thus formed (Rex v. Lord Yar· 
borough, 2 B. & C. 91 ). Gains proceeds 
to add-" but if a river carries off any 
P~rt of your farm and brings it to mine, 
!his part continues to be. yours. If an 
island rise in the middle of a river, it is 
the common proptrty of all those who on 
each side of the river possess farms near 
t~e bank; but if it is not in the middle of 
t e river, it belongs to those who have 
~arms beside the bank on that side which 

nearest.': (Compare Aggenus Urbicus, 
omment. m Frontmum, Pars Prior.) 
LA.NDI.NG-WAITER, an officer of 

the customs whose duties consist in taking 
an accurate account of the number, weight, 
tieasure, or quality of the various descrip
. ons of merchandise lauded from foreign 

countries or colonial possessions. Land· 
ing-waiten: likewise attend to the ship
ment of all goods in respect of which 
bounties or drawbacks are claimed. 
These officers are likewise called search
ers. 

LAI\ll-TAX. [TAXATJO:s.] 
LAXD ·TAX, RO.:-.IAN. [TAXA· 

TIO:S.) 
LAPSE. [AD\"OWSON; BE:SEFICE.] 
LAW. In treating of the word lmr, 

we will first explain its etymology, and 
the etymology of the equival~nt words in 
the principal languages of the civilized 
world ; we will next determine the strict 
and primary meaning of law, together 
with its various secondary meanings; we 
will afterwards state the most important 
species of law, in the strict sense of the 
word; and finally, we will make a few 
remarks on the origin and end of law. 

I. Etymology ifLaw, and the equivalent 
u:ords i11 other la119ua9es.-In the Greek 
language the most antient word for law 
is themis (6£µ1s, which contains the same 
root as .,.[6'1)µ1), meaning• that which is 
established or laid down.' In Homer 
6£µa signifies a rule established by cus
tom, as well as by a civil government: 
it also signifies a judicial decision or de
cree, a legal right, and a legal duty. 
(Iliad, i. 238; Od. xiv. 56; Od. xvi. 
403 ; ll. xi. 7i0; ll. ix. 156, 298; and 
see Passow in v.) <'>«rµos and -re6µos are 
two very antient Greek words, having 
the same origin and meaning as e£µ1s. 
The common Greek word for law, after 
the Homeric ptriod, is 116µos, which first 
occurs in the • Works and Days' of He
siod (v. 274-386, Gaisford), and contains 
the same root as 11£µ"', to allot or distri· 
bute. The only word which the Greek 
language possessed to signify a legal right 
was oi.:a.wv, or 01.:a.lwµa.. (Hugo, Ge
scliichte des Romiscl1e11 Rechts, p. 962, 
ed. xi.) 

Jurisprudence was never cultivated as 
a science by the Greeks before the loss of 
their independence. l\Iany causes con
curred to prevent the Greeks from adding 
jurisprudence to the numerous subjects 
which they first subjected to a scientific 
treatment. The chief of these causes was 
perhaps the generally arbitrary character 
of the Greek tribunals, both in the demo

C 

http:oi.:a.wv


LAW. [ 174] LAW.' 

cratic and oligarchical states. The Lace
dremonians had no written laws (Aris
totle's account of the jurisdiction of the 
Ephors, in Polit. ii. 9; compare Muller's 
Dorians, b. iii. ch. ·6, s. 2 ; ch. 11, s. 2 ; 
and Justinian's Institutes, lib. i. tit. 2, 
8. l 0 ), and they were besides too great 
contemners of learning and science to cul
tivate law in a systematic manner. The 
Athenians possessed a considerable body 
of written laws, and, with their extraor
dinary talent both for speculation and 
action, they would probably have contri
buted something towards reducing law to 
a science, if the large numbers of the 
judges ( 511<a<TTa£) in their courts had not 
led to a popular and rhetorical treatment 
of the questions which came before them, 
and, by diminishing the sense of personal 
responsibility, facilitated arbitrary de
cisions. (Xen., l'tfem. iv, 4. 4.) 

For the first scientific cultivation of 
law the world is indebted to the Romans. 
'How far our ancestors,' says Cicero, 
•excelled other nations in wisdom, will 
be easily perceived on comparing our 
laws with the works of their Lycurgus, 
Draco, and Solon; for it is incredible 
how rude and almost ridiculous every 
system of law is, except that of Rome.' 
(' Incredibile est enim, quam sit omne 
jns civile, prreter hoc nostrum, incondi
tum ac pame ridiculum.' De Orat., i. 
44.) Apart from the general ability of 
the Romans in the business of civil and 
military government, the systematic cul
tiv:i-tion of law in Rome is perhaps owing 
chiefly to the fact that the Homan tribu
nals .were composed of a. single judge, or 
mag1stratus. (Hugo, Ibid., p. 345.) The 
persons filling the offices of pr<I!tor urba
nus and pr<I!tor peregrinus (the ma!!is
trates who ultimately exercised the chief 
civil jurisdiction) were chan<>ed annually. 
and it was found convenie~t that every 
n~w prretor sh~mld, on his accession to 
his office, publish an authentic statement 
?f the r?-l~s w~ich he intended to observe 
·~ adm1mstermg justice. In process of 
time these rules, known by the name of 
the pr<I!tor's edict, were handed down 
with little alteration, from one prretor ~ 
another; and they furnished a text for 
the commentaries of t~e Roman lawyers, 
many of whose expository writings were 

drawn up in the form of treatises ad 
edictum. [EQUITY, p. 844.] 

The scientific cultivation of law among 
the Romans naturally led to the formation 
of a technical legal vocabulary in their 
language. The Latin is accordingly very 
rich in legal terms, many or most of 
which have been retained in the modern 
languages of western Europe, especially 
in those countries whose legal systems 
are founded on the Roman law. The 
only terms however with which we are 
at present concerned are those which de
note the most general notions belonging 
to the subject of jurisprudi;nce. ~r, 
which has the same etymolog1cal relation 
to lego that rex has to rego, mean~ pro
perly a measure proposed by a magistrate 
in the comitia, or assembly of the people. 
A lex was not necessarily a rule, and 
might relate to a special case (Hugo, 
Ibid. p. 327); but as most of the leges 
proposed by the magistrates were general, 
the word came to signify a written la~. 
Jus denoted law generally, whetherwnt
ten or unwritten: it also denoted a legal 
right or faculty. Lex signifi;d "a la~;" 
jus "law" generally. (Austm, Provine• 
of Juri.~prudence, p. 307.) . 

The Romance languages have reta1~ed 
the word lex in the Latin acceptation 
(leyge Italian, Ley Spanish, loi Freuc~)· 
They have however lost the word .JUJ 
(though they retain many of its denva
tives ), and have substituted for it wor~ 
formed from the passive particip.le of di.· 
rigo (diritto Italian, derecho Spamsh, droit 
French), probably after the analogy of 
the German recht. 

Nearly all the Teutonic languages(in· 
eluding the Anglo-Saxon) possess some 
form of the word rec/it, with a double 
sense equivalent to the Latin jus, namely, 
law and faculty. The modern English 
uses riyht in the sense of faculty alone. 
The High German has gesetz (from setzen, 
"to place," like e.<Tµbs and e.!µ1s ), for a 
written law equivalent to [e:r. The Low 
German languages have, instead of gesetz, 
a word formed from leqe11, to lay <low?• 
which in Anglo-Saxon 'is laga or lag, ill 
modern English law. The word /aw 
however, in modern English, has not !he 
limited sense of gesetz, but is coextenSive 
with the Latin jts, when the latter do<S 
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not signify faculty. We do not wish to 
dwell uuuecessarily on these etymologies, 
but we will shortly notice that, besides 
regt, the Dutch language has the word 
u:et in the sense of law. This word is 
derived from the antient withan, Gothic, 
"to bind," and is equivalent etymologi
cally to the Latin obligatio. The Eng
lish verb to wed is the same word. .Elie, 
which signifies marriage in modern Ger
man, originally meant law or ordinance 
(Nibelungen Lied, v. 139, 5061); so that 
the Dutch wet and the English wed stand 
to one another in the same relation as the 
autieut aud modern senses of ehe. 

2. Proper and improper lJieanillgs qfthe 
u:ord Law.-A law, in the strict sense of 
the word, is a general command of an in
telligent being to another intelligent 
being.* Laws established by the sove
reign government of an independent civil 
society are styled positive, as existing by 
positio. [SOVEREIGNTY.] When law is 
spoken of simply and absolutely, positive 
law is always understood. Thus in such 
phrases as" a lawyer," "a student oflaw," 
"!egal," "legality," "legislation," "le
gislator," &c., positive Jaw is meant. 
P?sitive law is the subject-matter of the 
science of jurisprudence. [JURJSPRU
DENcE;] Every general command of a 
sovereign government to its subjects, 
however conveyed, falls m1der the head 
of positive Jaws. The general commands 
of God to man (whether revealed or un
revealed) are called the laws of God or 
the Divine law: they are sometimes ~!so 
known by the name of" natural Jaw," or 
"la~ of nature." The Divine law (ac
~rdmg to the phraseolop-y just explained) 
is. the standard to which all human laws 
onght to conform. On the mode of de
te~n1ining this standard some remarks 
Will be made lower down. 

Besides positive law, which is known 

Ba•' Lex. nil aliud quam rl'gula imperans,' says 
wo~n, De Augm. S1:1ent. lib. viii. apli. 8~i. The 
8
. ./egula, or rule, is ambiguous: it sometimes 
~~~~f8 a ~frrt~~t, maxim, or canon simply: it 
com ~est 81~?-ihes a nonna, maxim, or canon, ac
rne~h~e{ with a. command. .Moreov.er, it is a 
rn J' r to say that the rule or rwrma itself com
Dl~~ s. B.aco~ 's definition wou1 d therefore be 

precise if expressed as follows · u Lex est 
norrn.a summi imperantis." . 

to be a command enforced by a sanction,* 
and the Divine law, which is presumed 
to be so, there are some classes of laws 
which are not commanus, though they 
bear an analogy more or less remote to 
laws properly so called. Thus by the 
term " law of nations," or "international 
law," are signified those maxims or rules 
which independent political societies ob
serve, or ought to observe, in their con
duct towards one another. An indepen
dent political society is a society which is 
not in the habit of rendering obedience 
to a political superior; consequently, an 
independent political society cannot re
ceive a command or be subject to a law 
properly so called. But inasmuch as the 
maxims of international morality are ge-· 
neral, and determine men's wills by the 
fear of provoking the hostility of other 
independent societies against their own 
country, there is a close analogy bdween 
the so-called "law of nations" and posi
tive law. We may here remark that 
the term " jus gentium," as used by the 
Roman lawyers, has a different mean
ing from "law of nations," as used in 
modern times. According to their phrase
ology, jus civile consists of those rules of 
law which are peculiar to any indepen
dent state; jus gentium consists of those 
rules of Jaw which are common to all na
tions. (" Quod quisque populus ipse sibi 
jus constituit, id ipsum civitatis est, voca
turque /us civile, quasi proprium jus 
ipsius civitatis. Quod vero natura vel 
ratio inter ornnes homines constituit, id 
apud omnes per:eque custoditur, voca
turque/us gentium, quasi quo jure onmes 
gentes utuntur." Inst., lib. i. t. 2, s. I, 
and Gaius, i. I.) In the language of the 
Homan jurists, /us 11at11rale is commonly 
equivalent to/usgentium. (See e.g. Inst., 
lib. i. t. 2, s. 1I.) In some of the Homan 
historians Jus gentium has a meaning 
which at least approaches to the •Jaw of 
nations.' (Liv. ii. 4, vi. I.) Concerning 
a peculiar meaning attributed to/us natu
rale in a passage of Ulpian (lJiy., lib. i. 
tit. 1, fr. 1, s. 3; Inst., lib. i. tit. 2, ad. 
init.), see the remarks of Mr. Austin, in 

* A sanction is the evil with which anv one is 
visited in consequence of disobedience tO a com~ 
mand.J 
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his' Province of Jurisprudence,' p. 108. 
Other classes of laws not imperative, but 
having as close an analogy to laws proper 
as the maxims composing international 
law, are the "law of honour" and the 
"law of fashion;" the laws of certain 
sports and games, such as the laws of the 
turf, the laws of whist, cricket, chess, 
&c., also stand in a similar predicament. 

The term law is also em ployed in certain 
cases where the analogy to laws properly 
so called is much more remote. Instances 
of this usage are such expressions as the 
"laws of motion," the" law of attraction 
or gravitation," the "law of mortality" 
in a given country, the "law of popula
tion," the "laws of human thought," the 
"law of a mathematical series." In laws 
of this class (which may be styled" me
taphorical laws") there is no command 
and no intelligence to work upon; no
thing more is signified than that there is 
a certain uniformity of phenomena, ana
logous to the uniformity of conduct pro
duced in men by the operation of a 
law properly so called. 

3. Species qf Positive Law.-The 
positive laws of any country, considered 
as a system, may be divided with Tefer
ence to their sources (or the modes by 
which they become laws) into written 
and unwritten. This division of laws is 
of great antiquity; the expression un
written laws occurs in Xenophon's 'Me
morabilia,' in a conversation attributed 
to Socrates (iv. 4, 19), in the 'Antigone' 
of Sophocles (v. 450-7; comp. Aristot. 
Rhet. i. 13, 2), in the 'Republic and 
Laws of Plato' (v. 563 and 793, ed. 
Steph.), and in Demosthenes (Aristocrat., 
p. 639, ed. Heiske ). In these passages it 
appears to signify those rules of law or 
morality which (being founded on obvi· 
ous dictates of utility) are nearly com
mon to all countries. Unwritten law in 
this sense, nearly corresponds with the 
jus naturale of the Roman lawyers. In 
the language of the Digests and the Insti
tutes, the terms written and unwritten 
law (" j?s q~od constat:ex scripto ant ex 
non scr1pto ) a~e used rn 1' more precise 
manner, to s1gn1fy those laws which had 
been promi;l_gated by the Homan legisla
ture rn wr1tmg, and those rules of law 
which had been tacitly adopted ,by the 

same legislature from usage.* For (as 
it is stated in a passage of the Digests) 
"since the laws derive their binding 
force from nothing but the decision of 
the people, it is fitting that those rules 
which the people have approved of with· 
out reducing them into writing sh_ould 
be equally obligatory. For what differ·, 
ence is there whether the people declares 
its will by vote or by its conduct?" 
(" Qunm ipsre leges nulla alia ex causa 
nos teneant quam quod judicio populi 
receptre sunt, merito et ea qure sine 
scripto populus probavit, tenebunt omnes; 
nam quid interest, suffragio populus 
voluntatem suam declare!, an rebus ipsis 
et factis ?" Dig., lib. i., t. 3, fr. 32.) 

Sir William Blackstone divides the 
law of England into the "lex non scripta, 
the unwritten or common law, and the 
le.r scripta, the written or statute law." 
"The lex ~11 scripta, or unwritten law 
(he further says), includes not only gene
ral customs, or the common law properly 
so called, but also the pa11icnlar cust?ms 
of certain parts of the kingdom; and like
wise those particular laws that are by 
custom observed only in certain courts 
and jurisdictions." " When I call these 
parts of our law leges non script(]! (he prcr 
ceeds to say), I would not be understood 
as if all those laws were at present merely 
oral, or communicated from the former 
ages to the present solely by word o 
mouth. It is true indeed that, in the pro
found ignorance ofletters which formerlh 
overspread the whole Western world, a. 
laws were entirely traditional, for this 
plain reason, because the nations .amon~ 
which they prevailed had little idea o 
writing....But with ns, at present, th~ 
monuments and evidences of our lega 
customs are contained in the records of the 
several courts of justice, in book~ of re
ports and judicial decisions, and .m trea· 
tises of learned sages of the profession, pre

* The distinction of law into written and 0~ 
written does not seem t-0 have been regular Y 
made by the Roman jurist.s · for it docs not occur 
in Gaius, from whose°Comm~ntaries the substa: 
of the second title of the first book of the In ;. 
tutes is borrowed. The distinction in quest~ontes 
introduced, both in the Di~ests and the Inst.i.ni rs 
(i .. tit. 2). with a reference to the Greek wrtte ' 
doubtle,.. philosophers. 

http:Inst.i.ni


LAW. [ 177 ] LAW. 

served and handed down to us from the 
times of highest antiquity. However, I 
therefore style these parts of our law leges 
1wn scriptce, because their original insti
tution and authority are not set down in 
writing." (I Com., p. 63.) In this passage 
Blackstone clearly explains that unwrit
ten law is so called, not because it does 
not exist in writing, hut because it was 
not promulgated by the legislature in a 
written form. His statement of the sorts 
of laws severally comprehended by the 
classes of written and unwritten law in 
England is erroneous. Written law com
prehends not on!y the statutes made by 
the parliament or supreme legislatnre, 
but also the written regulations issued by 
subordinate legislatures, as orders in 
council, and rules of court made by the 
judges. Unwritten law, moreover, com
preheuds not only the common law which 
!~ administered by the co_urts styled 

courts of common law," but also the 
gre~test part of the law styled "equity," 
which is administered by the courts 
styl~d ":ourts of equity." 

Unwritten law has been called by Mr. 
Bentham judge-made law; a name which 
correctly denotes the mode by which it 
becomes law. 
. It may be remarked that a written law 
is called a law, but that a rule of unwrit
ten law is never called a law. This 
phraseology corresponds to the distinction 
bet~een lex and jus, and gesetz and recltt, 
which. :vas explained above. 
. Posiuve laws are also divided, accord
mg to their source, into laws made by 
f"P~eme, and laws made by subordinate 
eg~slatures. In other words, Jaws may 
be issued by the soverei "'ll leo-islature or 
by '.unctionaries who deriv~ their 'au
thority from the sovereign legislature. 

The sources of law are not unfrequently 
confounded with its causes • in other 
Words, with the facts which 'induce the 
~vereign to iuvest certain maxims with 
~e legal sanction. Thus it is fancied 

at a rule of customary or consuetudi
tnary law exists · as 1 · aw, by virtue of cus
a~~ 0~ usa&e, and not . by virtue of the 

0~1ty of the sovereign or his repre
~entative, who has imparted to it a bind
i~g· fore~. This subject is clearly ex
p ained in Mr. Austin's •Outline of a 

VOL, II, 

Course of Lectures on General Juris
prudence,' pp. JO, II. 

The Jaws of a state, considered as a 
system, may be divided, with reference 
to their subject-matter, into public and 
private. The division of jus into ju.~ 
publicum and jus privatum originated 
with the Roman jurists, and occupies a 
conspicuous station at the beginning of 
the Digests and Institutes. l'\ o trace of 
this division exists, as far as we are 
aware, in any Greek author. Jus pub
licum is defined to be "quod ad statum 
rei Homame spectat," " quod in sacris, in 
sacerdotibus, in magistratibus consistit." 
Jus privatum is that "qnod ad singulorum 
utilitatem pertinet." The institutional 
treatises of the Roman lawyers appear to 
have been confined tojus privatum. The 
Institutes of Justinian do uot touch upon 
jus publicum, except in the final chapter 
De Publicis Judiciis, and this chapter 
is wanting in the Commentaries of Gaius, 
on which the Institutes of Justinian are 
mainly founded. Hence it appears tliat 
the Roman lawyers included under jus 
publicum not only the powers of the 
sovereign, and the rights and duties of 
persons in public conditions, but also 
criminal law. Their definition of ju.~ 
publicum, however, does not properly in
clude criminal law, and the term, as used 
by later writers, has not in general this 
extension. l'ublicus is the adjective of 
populus, and signifies that which belonged 
to the sovereign body of citizens; he~1ce 
jus publicum signified that Jaw which 
concerned the government of Rome, and 
its magistrates and other functi?n.aries. 
Privatus seems to have meant origrnally 
that which was separated or set apart 
from any common stock ; hence it came 
to signify that which did not concern 
directly the public or state. 

The formal division of Jaw into public 
and private is not to be fo~nd in the in
stitutional treatises of English Law. It 
is however used by Lord Bacon, in his 
treatise 'De Augmentis.' lib. viii. Aph. 
80 · where he advises that, after the 
model of the .Roman jurists, jus publicu111 
should be excluded from institutional 
treatises. 

Sir W. Blackstone, in the first bo?k of 
his • Commentaries; treats of the rights 

N 
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and duties of persons, in their public and 
private relations to each other (pp. 146, 
422). The former branch of this divi
sion, which occupies chapters 2 to 13, 
comprchendsjus publicum, in its limited 
sense, which nearly corresponds to the 
English term "constitutional law." The 
droit politique or constltutio1111el of Mr. 
Bentham, in his • Traites de Legislation' 
(tom. i. p. 147, 32fi-6, ed. 1802), is also 
equivalent to jus publicum, in its strict 
sense. (Austin's Outline, p. !xvii.) 

Positive law is further divided, with 
reference to its subject, into the law <f 
per.~011s and the law <f things. The Ho
man jurists, who were the authors of this 
division, arranged these two classes under 
the head of jus privatum, together with 
a third, viz. the law <f actions, or of 
judicial procedure. A full explanation 
of this important division is not consistent 
with the purpose of the present article: 
we extract a brief and lucid statement of 
it from Mr. Austin's •Outline' already 
cited. "There are certain rights and 
duties, with certain capacities and in
capacities to take rights and incur duties, 
by which persons, as subjects of law, are 
variously determined to certain classes. 
The rights, duties, capacities, or incapa
cities. which determine a given person to 
any of these classes, constitute a condi
tion, or status, which the person occupies, 
or with which the person is invested. 
The right, duties, capacities, and incapa
cities, whereof conditions or status are 
respectively constituted or composed are 
the appropriate matter of the depart~ent 
of law which commonly is named the 
law ef persons: j us quad ad personas 


· pertinet. The department, then of law 

which is styled the law of person~ is con

versant about status or conditions; or (ex

pressing the same thing in another form) 

it is convers~nt abo.ut persons (meaning 

men) as bearrng or mvested with persons 

~meaning status or conditions). The de

partment of!aw which is opposed to the 

law of pe_rsons !s commonly named the 

law ef thmgs; Jus quod ad re.• pertinet 
The Jaw of things is conversant about 
~iatter, wh1~h may be described briefly 
m tht> ~ollowrng ma~ner: it is conversant 
a bout. r.'gh~~ and duties, capacities and in
capacities, m so far as they are not con

stituent or component parts of stat111 or 
conditions. It is also conversant about 
persons, in so far as they are invested 
with, or in so far as they are subject to, 
the rights and duties, capacities and in
capacities, with which it is occupied or 
concerned" (pp. xvi., xvii.). The Ill:ost 
important conditions or status, composmg 
the law of persons, are public ?r r,olitical, 
and private. The former species mcludes 
all;persons sharing the sovereign power 
and all public functionaries; the latter 
includes the conditions of husband and 
wife, parent and child, master and 
servant, guardian and ward, ~c. The 
term jus publicum, when used m a pre
cise sense, is equivalent to the former of 
these species. It may be remarked, that 
the erection of certain aggregates of 
rights and duties into a status. is !110re or 
Jess arbitrary; and that the Jurist must 
be guided by considerati<?ns of i_nethod 
and convenience, concernmg which no 
very precise rules can be laid down. For 
example, in a country where a large sum 
of money was expended by the govern
ment in the relief of the poor, and where 
a large part of the working classes.c?n~ 
sisted of paupei·s (or persons re~e1vmo 
legal relief), it might ~e expedient to 
make the rights and dnties of a pauper 
a condition, or status, in the law of per
sons. In a country where the legal r~ 
lief of the poor was i:csignificant ID 

amount, the rights and ~uties o_f a pau::d 
would be more convemently mtrodu 
in the law of things. Sir W. Blackston.e, 
misled by the ambiguity_ of the Latm 
word jus, has rendered J!IS perso11ar•1m 
andj11s rerum by" rights of pers?ns," an.d 
"rights of things." .·o• The origm .of tins 
portentous blunder is explained m Mr. 
Austin's •Outline,' p. !xiii. 

Positive Jaw is also divided, with refer
ence to the legal consequenc~s. of ~ 
breach of legal duty, into civil an 
criminal. 

Civil law is that department of Jaw 
in which every breach of a duty ma~~ 
made the snbject of a legal proceed1no, 
for the purpose of conferring on the per; 
son wronged a right from the enjoymen 
of which he is exclnded by the defend; 
ant, or of obtaining from the defend~n 
compensation for a right violated by hllll• 
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Criminal law is that department of law 
in which every breach of duty may be 
made the subject of a legal proceeding 
instituted by the sovereign or his repre
sentatives, for the purpose of inflicting 
punishment on the person charged with 
the breach of duty. The scope of a civil 
action is the redress of the plaintiff, by 
conferring on him the right, or compen
sation for the violation of a right, which 
he claims from the defendant. The scope 
of a criminal action is to inflict punish
ment on the defendant for the breach of 
a legal duty which is imputed to him. 
Penal law is not identical with criminal 
law; for an act or omission may be liable 
to legal punishment in consequence of an 
action instituted by a private person. 
The action in English law termed a qni 
ta1u action is partly a civil and partly a 
penal, but is in no respect a criminal ac
tion. It has been already stated that the 
term Jus. civile originally signified the 
peculiar law of Rome. In modern times 
it has ~cquired, in many or most civilized 
countries, the limited sense which has 
just been explained. The term crimen 
was used by the Roman jurists as equiva
len~ to delictum publicum, that is, a deli ct 
":hich was the subject of a Judicium pul>
licum (Hugo, lb. pp. 3G8, 959). (On the 
contents of the French Code civil see 
Co?Es, LE~ CINQ.) Civil and Criminal 
de~1cts or mjuries are terms which, in 
strictness, are unknown to the En,,.lish 
law. A criminal proceeding is, ii the 
language of the English law, styled a 
~lea.'!/ tlte crown, as being a penal action 
mst1tuted by the crown. The court 
recently created by statute in London is 
however styled the Central Criminal 
Court. By the civil law, in England, is 
commonly understood the Roman law 
gen~rally? or that portion of it which is 
received m the ecclesiastical courts 
E~w !s so.metimes opposed to ;quity. 

qu!t!f, in this sense, implies an arbitrary
dr ~1scretionary power in t11e tri bnnal to 
ecide, not according to prescribed rules 

ti~law, but acc~rdi~g to its own concep
fnh of mor~l Justice. In the language 

0 t e English law, comnwn law is op
pos~~ to equity, concerning which op
pdosition see EQUITY. Common law is so 
enominated as being founded on usages 

common to the whole nation, and not pe
culiar to a certain .district. ( l Blackst. 
Comm., p. 67-8.) In like manner, "the 
Book of Common Prayer" is so designated 
in order to distinguish it from forms of 
prayer intended for pril!ate devotion. It 
may be remarked, that, in the language 
of the Roman law, jus civile is opposed 
to jus pr<Etorium (the law made by the 
judicial legislation of the prretors ), in the 
same manner that, in the language of the 
English law, common law is opposed to 
equity. 

A law is likewise opposed to a privile
gium. Privilegimu is an ancient term of 
the Homan law, inasmuch as it occured 
in the Twelve Tables. (Cicero, Leg., iii. 
19.) It signified, according to its etymo
logy, a measure directed at a single per
son (lwminem privum), as distinguished 
from a law which applies to classes of 
persons; for as it is stated in a frag
ment of Ulpian preserved in the Digests, 
"jura non in singnlas personas, sed gene
raliter constitunntur." (Lib. i. tit. 3, fr. 
8.) The latter part of the word privile
gium is connected with le.i·; but we have 
already stated that lex originally did not 
necessarily signify a rule. .More pro
perly, however, a privilegium signifies a 
special command of the sovereign, not 
founded on an existing general command 
or law. Such a privileyium may either 
be beneficial to the person or persons af.. 
fected by it, as an exemption from all 
personal actions which the king of Eng
land can (or could) grant by his writ if 
protection (lllackst. 3 Com., p. 289); or 
it may deprive him of some of his rights, 
or inliict some punishment upon him. 
The difference between a law and a 
privilegium is explained by Sir W. 
lllackstone as follows: ".Municipal (i.e. 
positive) law is a rule; not a transient 
sudden order from a superior to or con
cerning a particular person, but some
thing permanent, uniform, and uuiversal. 
Therefore a particular act of the· legis
lature to confiscate the goods of Titius, 
or to attain t him of high treason, does 
not enter into the idea of a mnuicipal 
law; for the operation of this act is. spent 
npon Titins only, and has no relat1011 to 
the community in general; it is rather a 
sentence than a law. But au act w 

N2 
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declare the crime of which Titius is 
accused shall be deemed high treason; 
this has permanency, uniformity, and uni
versality, and therefore is properly a rule" 
(or law). (lCom., p. 44.) The distinc
tion here adverted to is that meant by the 
Greek writers when they speak of go
vernments administered according to law, 
and governments administered not ac
conling to law. (See particularly Aris
totle, Polit., iv. 4, 5.) In the latter 
class of states, the acts of the government 
were a succession of privilegia (generally 
styled by the Greeks 'f71cpiuµ.a:ra, although 
iJi71cpluµ.aTa were often laws, strictly so 
called). Montesquieu's distinction be
tween monarchy and despotism is found
ed upon the same principle (E.•piit des 
Lois, ii. l ). Government by privilegia 
is properly called arbitrary government, 
the government being administered not 
according to mies, but according to the 
arbitrium of the sovereign one or many. 

Concerning the difference between the 
making of laws and the execution of 
them, or (as they are termed) the legis
lative and F·ecutive functions of govern
ment, see LEGISLATION. 

Law is sometimes opposed to fact · 
that is to say, the rule of law is distin: 
guished from the facts or events to which 
it is applied in practice. In this sense 
it is said that every one is presumed to 
know the law; whereas iimorance of the 
fact is an excuse. (For the doctrines of 
t?e Ro~an la,w on this .su}iject, see Dig., 
hb. xxu. t. 6.1 .The d1stm?tion between 
la~ a~1d fact is important in onr system 
of J~r1sprudence, Wit~ reference to trial 

ratory, remedial, penal, repealing, &c. 
laws. Concerning these see Austin's 
Province ef Jurisprudence, p. 22, and 
Dwarris On Statutes, c. 10. 

4. Origin and End of Positive Laio.
It has been above stated that all positive 
laws are commands, direct or indirect, 
of the person or persons exercising su
preme political power in an independent 
society. Consequently the notion that 
positive laws are derived from a compact 
between sovereign and subjects (styled the 
oriqinal or social contract) is a delusion. 

The proper eml of positive law is the 
promotion of the temporal_ happiness,. or 
well being, of the commumty over ;wh1c.h 
the law extends. Thus Aristotle, m his 
'Politics,' says that" political society~as 
formed in order to enable men to hve, 
and it continues to exist in order that 
they may live happily" (1. 2.). "Finis 
et scopus (says Lord Bacon) quern leges 
intueri atque ad quern jussiones et. sane
tiones suas dirigere debent, non alms est 
quam ut cives feliciter deya11t." (_lJe 
Augm., Jib. viii. Aph. 5.) The rneanmg 
of Aristotle and Bacon, in the passages 
just cited, was no other th.an ~hat ex
pressed by Mr Bentham 111 his well
known formula,. that the end of political 
government is " the greatest happiness of 
the greatest number.'' 

We have stated that the proper end of 
positive Jaw is the promotion o~ the tem
poral happiness of the commurnty. The 
end of the political union is the prom?" 
tion of the happiness of its membe1:s m 
the present state of existence; that IS to 
say, in the existence which is compre

by Jury; for,. accordn:~g to the theory of 1 bended between birth and death. The 
our law, the JU?ge decides c?ncerning the 
Iaw:, and .the. Jury conce_rnmg the fact. 
This maxim 1;> howev:r httle more than 
theory; for 111 practice the jury, by its 
power of returumg a general verdict, is 
Judge both of the . law and the fact. 
(JunYJ. Q~ c:rtain questions Which 
~ec~ssanly aris? 111 the administration of 
JUStJCe, and which are questions neither 

promotion of men's happiness in thee~
istence which commences after ~eat!i 18 

the end of the religious or eccles1ast1cal 
union. (See Warburton's Divine Legrr 
tion, b. I, s. 2, vol. i. p. 215, Svo. e~.) . 

From the benevolence of the Deity, it 
is presumed that those rules which ten.d 
the most to produce the happiness of bis 
creatures are most agreeable to him; and 

of la'~, ~?r of fact (such as "due dili- i conse uentl the term" Divine law" (a!W 
gence\, reasonable notice," "probable ! calledq natu;'.al law) is used to sign1fy 
Muse, . &c.) see ..an article in the Law : those maxims to which human 1~" 

agazine, vol: xu. PP· .53-i4. i ought to conform. In the vast count~ies 

er l:d~s,. considered srngly, have been . where the l\Iohammedan and Brahminica} 


ivi e mto numerous species, as decla- i rel.:~ions prr.vail, a great proportion ° 
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the positive law is supposed to be derived 
from the direct revelation ofa superna
tural being; and therefore the Divine 
law and the positive Jaws of the state in 
great measure coincide. The Christian 
dispensation however does not (like the 
Jewish) contain any system of rules out 
of which a body of positive Jaw can be 
formed, or which can be enforced by a 
civil government. Consequently, in 
Christi<tn countries a very small part of 
positive law is founded upon precepts de
rived fr-0m immediate revelation: the far 
greater part of positive law is or ought to 
be fashioned upon rules of Divine Jaw, 
which are only discoverable by a process 
of inference from the phenomena of hu
man society. 

LAW, CRDUNAL. The object of 
the English as of every other system of 
Criminal Law is the prevention of inju
ries by the terror of punishment; but it is 
not every injury the commission of which 

1st. Such as are punishable on indict
ment or information (the common law 
methods of pl'Oceeding). 

2dly. Such as are punishable on sum
mary convict10n before a justice or jus
tices of the peace or other authorized 
persons, without the intervention of a 
jury (a mode of proceeding derived en
tircly from special statutory enactments). 

It is proposed, in the first place, to 
treat of oftences punishable on indict
ment or information, and afterwards to 
shortly refer to those punishable on sum
mary conviction. 

Offences punishable on Indictment or 
Information. 

Indictable offences are distributable 
into four classes or divisions, viz.: Trea
sons, Prremunires, Felonies, and l\Iisde
meanors. Persons who commit the of
fences which constitute the last-mentioned 
division may also be prosecuted by cri

the law thinks fit to prevent by such I minal information instead of being in
means; in most cases it is satisfied with 
the redress of injuries after they have 
been committed, by either restoring the 
party injured to his right, where that is 
jlOSSible, Or by giving him compensation 
I~ da!11ages. In law, an injury is any 
v1olat10n of a legal right or omission of 
a legal duty: a crime, then, may be de
fi;1ed to be such a violation of a legal 
~1ght or omission of a legal duty as sub-
Jects the person guilty of it to punish
meut. Such acts or omissions for which 
the law affords redress only have, in Eng
!an?, been usually denominated civil in-
Jun.es as contradistinguished from crimes. 
lt .1s to be observed however, that, in 
~ictness, every crime includes an injury, 
in respe?t of which some iudividual or 
the publ.1c may be entitled to redress. In 
felony, 1~deed, such injury is said to be 
merged 111 the crime; but this doctrine 
appears to have originated in the circum
stance of all felonies having, with one or 
t":oexceptions, been originally punishable 
wrth death and having worked a forfeiture 
~f all the offender's property, and so ren

ered. redress impossible. 
Crimes, according to the En"'!ish law, 

are divisible into two great clas~es which 
tepend npon the mode of proceedin'g pecu
rar to each, viz. into 

dieted. 
The distinction between these classes 

is, for the most part, a merely arbitrary 
one, without any apparent reference to 
rule Or principle, the COnSPquence Of 
which is that offonces in their nature 
wholly uudistingnishable are, in many 
instances, separated and subjected to 
punishments widely disproportionate, and 
to forms of procedure widely dissimilar. 
In fact, the only real distinguishing fea
ture between one class of crimes and 
another, at the present day, is to be found 
in certain peculiarities of punishment 
and procedure incident to each. :For
merly, however, the classes of crimes 
were marked by distinctive character
istics; but they have subsequently, either 
by artificial constructions of the courts 
or by legislative enactment, been made to 
embrace offences of a very different na
ture from those originally included within 
them. For instance, the crime of treason, 
whether high or petit, implied a viola
tion of the allegiance due from an .in
fcrior to a superior. Iu the case of high 
treason, so called "by way of eminent 
distinction," it was the violation of the 
alJen'iance due from a subject to his liege 
lord° and sovereign; and in case of petit 
treason, which was limited to the murder 
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of a husband by his wife, a master by his 
servant, or an ecclesiastic by his inferior 
who owed him faith and obedience, it was 
the breach of the allegiance of private 
and domestic faith.* 

The characteristic above pointed out 
can no longer be traced in many of 
the various constructive treasons which 
have been from time to time created 
hy the courts. It will be sufficient 
here to give a ~ingle illustration of 
the mode in which the law of treason 
has been stretched to reach cases totally 
inconsistent with its original design. 
By one of the clauses of the statute of 
treasons (25 Edw. III. c. 2) it is de
clared to be treason to levy war against 
the king. A riotous assembly attempting 
hy force to redress a public grievance, 
as, for example, to pull down all in
closures or to bum all meeting-houses, 
has been held to be a levyin.q ef war 
within the meaning of this clause, al
though there has been no direct intention 
or design whatever against either the 
state or the person of the king. This 
construction is said to depend upon the 
neneralit.r of the design. If the intention 
b~ to pull down particular inclosnres or 
meeting-houses only, the offence is a mere 
riot, and in quality a simple misde
meanor. Although the generality of the 
design may be a reason for awardin" a 
higher punishment in the former than°in 
the latter case, there appears to be no 
foundation in rea'on or principle for con
struing an offence, which but for such 
generality would be a _misdemeanor only, 
to amount to the crime of treason in 
levying war against the king. The Cri
minal Law Commissioners (4th, 5th, and 
6th Reports) have recommended that 
this offence should no longer be con
sidered to fall within the statute of trea
sons. They propose that the only assem
blings or risings of the people which 
shoul~ amount to a levying of war against 
the kmg should be such as are against 
the person of the ~ing, or against any 
a~)'. or fore~ appomt~d by him in op
position to his authority, or with intent 

• Petit Treason was abolished by the 9 Geo. IV. 
e.. 31, s. 2, and the offences constituting it de
"lared to be murder only. 

to do him bodily harm, or impose any 
restraint upon his person, or to depose 
him, or to dispossess or deprive him of 
any portion of his dominions or regal 
authority, or with intent by force or 
constraint to compel him to change his 
measures or counsels, or to put any force 
or constraint upon or to intimidate or 
overawe both houses or either house of 
parliament; and that no assembling or 
rising of the people should by reason 
of any illegality or generality nf purpose 
be deemed to be a levying of war against 
the king, unless it be with one or other of 
the several intentions before mentioned. 
Such riotous and tumultuous meetings 
as have 110 such intention in view they 
recommend should be denominated fe
lonies or misdemeanors merely, according 
to the circumstances by which they are 
attended. 

Again, the term "Prremunire" was 
originally applied to offences which C?D· 
sisted in the introduction of any foreign 
jurisdiction, more especially the au:ho
rity of the See of Rome, into the·krng
don\ ; but has subsequently, to use the 
languao-e of Mr. Serjeant Hawkins (Pleas
ef il1e Crown, b. I, c. 19), "been applied 
to other heinous crimes, for the ~o~t 
part having relation to the ofl'.ences ongi
nally coming under the not10n of prre
muuire, but in some instances none at 
all." ·The Habeas Corpus Act (31 
Car. II. c. 12) contains an instance of 
the latter mode of application. By the 
12th section of that act it is made a 
Pr::emunire to send any inhabitan~ of 
England, Wales, or the town of Berw1ck
upon-Tweed, a prisoner beyond the s&as 
in defiance of its provisions to the con· 
trary. 

The term " Pr::emunire" was adopte.d 
from the first word of the original :vnt 
on which the subsequent proceedmgs 
were founded: "Pra:m1111ire (for pr~c:; 
neri)facias A. B. quod sit coram nob1s, 
&c. [PRJEMUNIRE.] The Crirni_nal Law 
Commissioners propose to abohsh prreh 
rnunires as a class of crimes. (Sevent 
Heport.) ... 

The crime of felony had its ongm ID 
very remote times, and was founded upon 
feudal principles. I ts incidents were not 
formerly, as they are now, of a merely 
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arbitrary nature, peremptorily annexed 
to certain criminal acts without refer
ence to rule or principle. The crime 
originally consisted in a violation of the 
feudal contract by the misconduct of the 
lord or of the teuant ; and where com
mitted by the tenant, occasioned as a 
consequence the forfeiture of his feud to 
the lord. (4 Black.:Connn., p. 9G; 4th 
and 7th Repts. ef Crim. Law Commrs.) 

Those crimes, therefore, which induced 
such forfeiture, and, by a small deflection 
from the original sense, those which in
duced the forfeiture of goods also, were 
denominated felonies ; and afterwards by 
long use the term felon,'! came to sig
nify the actual crime itself, and not the 
penal consequence. "So that, upon the 
whole," to use the words of l\Ir. Justice 
Blackstone ( 4 Comm, p. 95), "the only 
adequate definition of felony seems to be 
that which is before laid ,down, viz. an 
offence which occasions a total forfeiture 
of either lands or goods, or both, at the 
common law; and to which capital or other 
punishment may be superadded accord
rng .to the degree of guilt." Where the 
punishment is less than capital, the of
f~uder loses his goods only; where <Zapital, 
his .lands as well as his goods. The crimes 
which occasioned such forfeiture were 
ori&inally, with one or two exceptions, 
capital; but at the present day there are 
offence~ for which no greater punishment 
can be inflicted than imprisoument for a 
term not. exceeding three years, which 
are felo~ies, and consequently occasion 
the forfeiture of all the offender's goods 
an~ chattels; whilst other crimes, for 
which the punishment may be as high as 
tran~portat10u for fourteen years, and in 
one mstance must be for life, are misde
me~nors only, and work no forfeiture. 
It I~ apparent from this that the present 
law is very defective and that the amount 
of ~~ish_ment is 'no longer the test 
of d1stmction between a felony and mis
de.meanor. It is proposed by the Crim
nunal Law Commissioners (Seventh Rep. 
P: .I h) to remedy this by making the lia
~iht~ to transportation the test of dis
~mction: i. e. that all offences .Jiable to a 
bess P~n ishment than transportation should 
e misdemeanors only. 
The term " Misdemeanor" is used in 

the English system of Criminal Law to 
denote such indictable offences as are of a 
lower degree than felony. 

We shall now point out the peculiarities 
of punishment which distinguish one class 
of crimes frnm another at the present day. 
In order to this, the penal consequences 
incident to the whole hotly of offences con
stituting each class will be first stated, and 
then in what respects those consequences 
differ from each other. The classes will 
be taken in the same order as above. 

1st. Treasons.-Treasons, with one ex
ception mentioned below, are capital; but 
whether capital or not, the offender, upo1t 
conviction, forfeits to the crown the per
sonal estate of every description, whether 
in action or possession, or settled by way 
of trust, which the offender has otherwise 
than as an executor (Cro. Car. 566), or a 
trustee, or a mortgagee (4 & 5 Wm. IV. 
c. 23, s. 3) at the time of conviction; and 
in the case of capital treasons, upon at
tainder b.'J judyment ef d~atli or outlau-ry, 
the blood of the offender 1s corrupted, but 
not so as to obstruct descents to such of
fender's posterity, when they are obliged 
to derive a title through such offender to 
a remoter ancestor (3 & 4 Wm. IV. c. 
IOG, ~. 10), and all the freehold lands 
and tenements of inheritance in fee
simple or fee-tail, and all other heredita· 
ments (except copyholds), whether in 
possession, reversion, or remainder; and 
all the rights of entry on freehold lands 
and tenements which the offender has 
(otherwise than as a trustee or mort
gagee, 4 & 5 Wm. IV. c. 23, s. 3) at the 
time of the offence committed or at any 
time afterwards, and also the profits of 
all freehold lands and tenements which 
the offender has in his or her own right 
for life, so long as such interest shall 
subsist, and, if the offender be a male, 
his wife's dower, are forfeited to the 
crown (4 Black. Comm., 381; 26 Hen. 
VIII. c. 13, s. 5; 33 Hen. VIII. c. 20, 
s. 2; and 5 & 6 Edw. VI.c. 11,ss. 9 and 
13); and all the copy hold estates belong
ing to the offender at the time of the of
fence committed are forfeited to the lord of 
the manor (Com. Dig. Copy hold (M) I.). 
The above penal consequences are general 
to all capital treasons, unless, as is some
times the case, the act which creates the 
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particular treason expressly exempts from the king's protection, and his lands and 
some of them. The before-mentioned tenements" ( i. e. in fee-simple or for life, 
non-capital treason renders the party but not in tail, beyond his life interest 
guilty of it liable to those only of the therein), "goods and chattels, forfeited 
above consequences which accrue upon to the king; and that his bo<ly shall re
couviction, since the others follow only main in prison at the king's pleasure, or, 
upon the party's being attainted, that is, as other authorities have it, during life." 
sentenced to death or outlawed, which These penalties were first imposed hy the 
latter, in the case of capital treasons and stat. 16 Rich. II. c. 5 (commonly called 
felonies, is of the same effect as being the Statute of Prremunire); and it is by 
sentenced to death. The existence of reference to that statute that all subse
this non-capital treason would appear to quent prremunires have been made pu· 
he the result of inadvertence. By the nishable. It was formerly supposed that 
Forgery Consolidation Act (11 Geo. IV. a person convicted of pncmunire! being 
& l Wm. IV. c. 66), it was declared put out of the king's protection, might be 
to be treason and punishable with death killed with impunity as being the king's 
to forge the great and other royal seals enemy; but by the 5 Eliz. c. I, ss. 21 and 
and the sign manual. By the 2 & 3 Wm. 22 it was enacted that it should not be 
IV. c. 123, the puuishment of death was la~ful to kill any person attainted in a 
repealed for forgery in all but the two prremunire, saving such pains of death or 
cases of wills and powers of attorney to uther hurt or punishment as theretofore 
transfer stock (it has been since taken mio-ht, without danger of law, be done 
away in these cases also by the 7 Wm. up~n persons sending or bringing into the 
IV. & 1 Viet. c. 84); but the quality of realm, &c. any process, &c. from the See 
the offences enumerated in the Forgery of Rome. Prremunires, although they 
Consolidation Act was left without altera- occasion a forfeiture of the offonder's 
tion; so that to forge the royal seals, &c. lands and goods, are not felonies. To 
would appear to be still treason, though constitute a felony the offence must have 
no longer a capital offence. worked a forfeiture at the common law; 

The judgment of death in the case of. but in the case of pnemnnire the for· 
treason is that the offender, if a male, he feiture is made a part of the punis~'?ent 
~rawn on a hurdle to the place of execu- by statute merely, which is not sufficient. 
t10~, and be there hanged by the neck ( 4 Black. Comm., pp. 94 and 118.) 
until dead; and that afterwards the head 3. Felonies. -All felonies, as stated 
be severed from the bod:i; of such of- above, were originally, with one or two ex· 
fender, and the b.ody be d1v1ded into four ceptions, punishable with death; but the1 

quarter~, to be disposed of as her majesty Ioffender, unless the felony was excl.u~ed 
?hall tlunk fit (5-! Geo. III. c. 146); and, from the benefit of clergy, was entitled, 
if a female, that the ofiender be drawn for a first offence to be discharged from 
to the place of executio? and be there the capital punishment upon praying that 
hanged by the neck until dead (30 Geo. benefit. [BENEFIT OF CLERGY.] But 
Ill. c. 48, s. 1 ). The quee.n, however, now, since the passing of the 7 & 8 G~o. 
may, hy. warrant und~r !~er sign manual, IV. c. 28, no felony is punishable with 
couute~s1gned by a prmc1pal secretary of death unless it was excluded from the 
state, direct, where the otlender is a male, benefit of clergy before or on the 14th 
that he shall not ?e drawn, but taken in Nov., 1826, or has been or shall be made 
such m~uner as m the warrant .shall be ! punishable with death by some sta~ute 
expressed to the place of execution, and i passed since that day. Where not capital, 
th~t he sb~ll no.t be. hanged, but be be- felonies are punishable either in the man
heade.d, whilst ahve, rnstead (54 Geo. III. ner prescribed by the statute or statutes 
c. ~4fi, 8

• 2). . . specially relating to such felonies, or, 
-·. Pramwnres.-The penalties of prai- where no punishment has been or m.aY 

mumr~, as shortly summed up ~y Sir Ed- hereafter be specially provided,. w1t!11wardCo!<eSJ Inst.13Ua.),are, thatfrom transportation for seven years, or 1mpr1• 
the convict10n the defendant shall be out of sonment for any term not exceeding two 
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years, with the addition, if the court sliall 
think fit, of whipping, where the offender 
is a male, bard labour and solitary con
finement, or any of them. (7 & 8 Geo. IV. 
c. 28, ss. 7 and 8.) Such confinement must 
not however be for a longer period than 
one month at a time, or three months in a 
year. (i Will. 1V. & l Viet. c. 90, 
s. 5.) In the case of all felonies, whe
ther capital or not, the offender immedi
ately on conviction forfeits to the crown 
all the personal estate of every descrip
tion, whether in action or possession, or 
settled by way of trust, which he has 
otherwise than as an executor (Cro. Car. 
566), or a trustee or mortgagee ( 4 & 5 
Will. IV. c. 23, s. 3), at the time of con
viction (Bae. Abrid., 'Forfeiture' (B); 
Co.-Litt. 391 a); and in the case of all 
capital felonies, upon attainder b.lJ judy
ment ef death or outlawry, forfeits to the 
crown the profits of all estates of freehold 
(4 Black. Comm., 385), and 'of things 
not lying iu tenure (Bae. Abrid. ' For
feitnre ' (A) ), and to the lord of the 
manor the profits of all estates of copy
hold (Hawk. P.C. b. 2, c. 49, s. 7; Lord 
Cornwall's case, 2 Vent. 38-9), which the 
offender has, otherwise than as a trustee 
or. mortgagee ( 4 & 5 Will. IV. c. 23, 
s. 3), at the time of the offence com
mitted, during his life; and his blood is 
corrupted (but not so as to obstruct de
scents to the posterity of such offender 
where they are obliged to derive a title 
th;.ough him to a remoter ancestor (3 & 4 
'\\ill. 1y. c. 106, s. JO), ;and after bis 
deat~ his copyholds which he bolds in 
fee-simple are forfeited to the lord of the 
manor. (Scriven On Copgholds, f>23, 
note ( d).) And also in the case of mur
~er, all his freehold lands and tenements 
1ll fee-simple escbeat (subject to what is 
called the crown's year, day and waste) 
to the lord of the fee. (54 Geo. Ill. c. 
145; Co.-Litt. 391 a; 4 Black. Comm. 
885.) 

The judgment of death in the case of 
all capital folonies, except murder, is 
tha~ the offender be banged by the neck 
~ti! dead (2 Hale's P.C. 411); and, in 
~e case of murder, it is the same, 

With the addition that the offender's body 
~all ~e bu~ied within the precincts of 

e prison in which be shall have been 

confined after conviction. (2 & 3 Will. 
IV. c. 75, s. 16; 4 & 5 Will. IV. c. 26.) 
The court however is empowered, if it 
shall think that the offender is a fit sub
ject to be recommended to the royal 
mercy, tq abstain from pronouncing judg
ment of dl,ath upon him, and to order 
such judgment to be entered of record in· 
stead; and the judgment so recorded has 
the same effect as if pronounced and the 
party were reprieved. ( 4 Geo. IV. c. 48, 
ss. 1 and 2; 6 & 7 Will. IV. c. 30, s. 2. )'" 

4, jJiisdemeanors.-Tbe punishment in 
the case of misdemeanors, where none is 
specially provided by statute, is generally 
fine and imprisonment. 

From what bas teen stated, it will be 
seen that the circumstance, so far as 
punishment is concerned, which dis
tinguishes misdemeanors from all the 
other classes of offences, is the ab
sence of forfeiture as a necessary con
sequence of conviction. The distinction 
between prremunires and felonies (which 
term, it should be remarked, in its largest 
sense, includes treasons, on account of 
tl1e forfeiture which that class of crimes 
occasions) is, that the forfeiture which 
ensues upon a conviction of the former 
is, as before observed, in pursuance of 
statutable provisions; whereas in the 
latter case it is a common law conse
quence of the offence, and follows as a 
matter of course whenever a crime is de
clared to be a felony. There appears to 
be no distinction as regards punishment., 
independently of special statutable enact
ment, between non-capital felonies (the 
term is used here in its ordinary re
stricted sense) and the non-capital treason 
above described; but the dilforence be
tween felonies and treasons when punish
able with death is very considerable. In 
the case offelonies the offender upon attain
der.forfeits to the crown the profits only of 
such freehold and copybold lands as he 
had at the time of committing the offence, 
during his life, and after bis death, bis 

* See R. v. llog-g, 2 l\I. & Ro. 381, where it 
was held that since the passing of the 6 & 7 \\"ill. 
IV. c. 30, death mav be recorded in the case ot 
murder as well as other capital felonies, notwith
standing the exception contained in the 4 Geo. 
IV. c, 48. . 
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copyh-;;lds--i;fe~si~ple are forfeited to 
the lord of the manor; and even where 
attainted of murder, though his freehold 
estates in fee-simple fail after his death, 
it is not as a consequence of the law of for
feiture, but because they escheat for want 
of heirs capable of succeeding to them, 
owing to his blood being corrupted by 
the attainder; and it is on account of 
such estates escheating and not being for
feited that they go to the lord of the fee 
(that is, subject to the crown·s year, day 
and waste), and not to the crown, unless 
there appears to be no intermediate lord 
between the offender and the crown, in 
which event the crown takes as ultimate 
lord of the fee. In the case of treason, 
however, the offender upon attainder, in
stead of forfeiting to the crown the pro· 
fits merely of such freehold lands as he 
had at the time of committing the offence, 
during bis life, forfeits all freehold estates 
of inheritance, as well those in fee-tail 
as those in fee-simple, and not only such 
as be had at the time of the commission 
of the offence, hut those also which he 
may acquire at any time afterwards; and 
instead of forfeiting to the crown the pro
fits of his copyholds during his life, and 
to the lord of the manor his copy hold! in 
fee-simple only, he forfeits at once to the 
lord of the manor all the copyholds be
longing to him at the time the offen<'.ewas 
committed. Where the offender is a 
male, his wife's dower is also forfeited to 
the crown, which is not the case in felony. 
It is to be observed that the crown is now 
empowered (see 59 Geo. III. c. 94) to re
store the whole or any part of any lands 
or hereditaments to which it becomes en
titled by escheat or forfeiture to the 
family of the offender\ a provision which 
has greatly mitigated the harshness of 
the law of forfeiture. The Criminal Law 
Commissioners however recommend the 
entire abolition of the .co~fiscation of pro
perty as a necessary mcident to couvic
tions for tr~as_on or felony. (Seventh Re
port on Criminal Law.) The difference 
between the judgment of death for treason 
and t~at for felony requires no comment. 
• Besides the a~ove peculiarities of pun
ishm~nt! the~e different classes of offences 
are distmguished by particular forms of 
procedure i but it will be more convenient 

to refer to these when describing our 
general system of criminal procedure. 

Having pointed out the leading ~ha. 
racteristi<'s of the various <'lasses mto 
which indictable crimes are divisible by 
the law of England, it is now proposed 
to state shortly what are the different 
offences comprised under each of those 
classes. In this view the offences belong· 
ing to each class are arrnnl:(ed under 
their several punishments. The classes 
are taken in the same order as before. It 
will be proper, however, in the first in
stance, to show what persons are capable 
of committing crimes, to notice one or 
two provisions of general application, for 
the purpose of preventing repetition,_ and 
to make a few explanatory observat10ns. 

According to the law of England, all 
persons above the age of seven ye~rs, ex
cept such as hy reason of unripeness, 
weakness, unsoundness, disease, o: deln· 
sion of mind, are incapable of discern· 
ing, at the time they do an act, that the 
act is contrary either to the law of God 
or the law of the land, are criminally 
responsible for such act; but temporar! 
incapacity wilfully incurred by rntoxi· 
cation or other means is no excuse. 
An infant of the age of seven and under 
fourteen years, however, is to be. ~re
sumed to be incapable of comunttrng 
a crime until the contrary be proved. 
Duress, also, inclucing a well-grounded 
fear of death or grievous bodily harm, 
will excuse a person acting under such 
duress in all cases except treason a~d 
murder; and a married woman comnnt· 
ting any offence, except those last-men· 
tioned, if her husband be present at thede 
time, shall be presumed to have act 
under his coercion, and be entitled to ~n 
acquittal, unless it appear that she d1d 
not so act. A married woman also _s~al1 
not be liable to conviction for rec~1vm_g 
her husband or any other person ID his 
presence and by his authority. 

The following provisions are of genera&! 
application. By the stat. 7 Will. IV. 
1 Viet. c. 90, s. 5, it is enacted that no 
court shall direct any offender to be kept 
in solitary confinement for any longer 
period than one month at a time or than 
three months in the space of one y~ar. 
Whenever, therefore, in the following 
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statement solitary confinement is men
tioned as· part of the punishment for any 
offence, the periods during which it may 
be inflicted are to be understood as re
gulated by the above provision. 

By the statute 7 Will. IV. & 1 Viet. 
c. 85, s. I I, power is given to the jury on 
the trial of any person for any felonv 
whatever, where the crime charged shail 
include an assault against the person, to 
arquit of the felony, and to find a verdict 
of guilty of assault against the person in
dicted, if the evidence shall warrant such 
finding; and thereupon the court may 
imprison the per.on so found guilty of an 
assault for any term not exceeding three 
years, with or without hard labour or so
litary confinement, or with botb. 

By the stat. I Geo. IV. c. 57, s. 3, it is 
provided that where the punishment of 
whipping on female offenders formed, be
fore the passing of that act, the whole or 
part of the sentence to be pronounced, the 
court may pass sentence of confinement 
f? hard labour for any time not exceeding 
six months nor less than one month or 
of solitary confinement, in lieu of 'the 
sentence of being whipped. In all cases, 
therefore, where whipping is mentioned 
to he part of the punishment, without its 
b~i~g restricted to males, the above pro
vision operates. 

Ry the 3 & 4 Viet. e. I I I, m~de per
petual hy 5 & 6 Viet. c. 8!5, members of 
joint_-st.ock or other hanking companies, 
co_ns!slrnf! of more than six pPrsons, com
!ll~ttmg offences against or with intent to 
IIlJure or defraud such co-partnerships, 
are made liable to the same punishments 
as if they had not been or were not 
members of such co-partnerships. 

In !h~ followi?g ~tatement the general 
description only is gwen of any particular 
offence. It is to be observed, however, 
that where a c:ime is defined by statute, 
the enactment m most cases comprises, in 
fact, many other offences distinct from the 
g~ner~l one, though in natnre connected 
With 1t. For the details of such enact
ments, reference must be made to the 
sta~utes cited at the end of each offence. 
W1;h respect to these statutes, those 
wh~ch define the crime, as well as those 
which declare the punishment, are re
ferred to wherever the statutes are dis

tinct, and these are arranged as regards 
any particular crime in the order of date; 
and generally, but not universally, where 
statutes of both descriptions are referred 
to, those hy which the crime is defined 
stand the first in order. The following 
statement contains no offence contained 
in any merely temporary act, or in any 
local or private act, of a date subsequent 
to the period since which such acts have 
been printed separately from the public 
general acts. 

I. TREASONS.-( Capital.) 
The following treasons are punishable 

with death,* viz.:
I. Compassing the death of the king 

(which term includes a queen regnant) 
or of his queen, or their eldest son and 
heir; violating the king"s companion, 
(i. e. his wife) during the coverture, or 
the king's eldest daughter unmarried, or 
the wife of the king's eldest son and heir; 
levying war against the king in his realm, 
or being adherent to the king's enemies 
in his realm, giving them aid and com
fort in the realm or elsewhere, and being 
thereof attainted ofopen deed ; or slaying 
the chancellor, treasurer, or the king·s 
justices of the one bench or the other; 
justices in eyre or justices of assize, or 
any other justices assigned to hear and 
determine, being in their places doing 
their offices.t (25 Edw. III. st. 5, c. 2:) 

2. Endeavouring to prevent the person 
next in succession to the crown, according 
to the Acts ofSettlement, from succeeding 
thereto. (I Anne, st. 2, e. I 7, s. 3.) 

3. Affirming, by writing or prjnting, 
that any other person has a right to the 
crown otherwise than according to the 
Acts of Settlement and the Acts for the 
Union of England and Scotland; or that 

* To conceal or keep secret any treason com
mitted or intended to be committPd is termed 
misprision of treason, and is punishahle with loss 
of the profits of lands during life, forfeiture of 
g-oorls, and imprisonment for life. (See I & 2 
Phil. and Mary, e. 10, s. 8.)

t By the 11 Hen. VU. e. I, it i~ enacted that 
no person: who attends upon the kwg for the t~me 
IN'in.q, in his person, and does him true and faith~ 
ful service of alle1.,riance, or is in other places by 
his commandment, in his wars, in this 1and or 
without, shall for such deed and true allegiance be 
convicted or attaintetl of treason. 
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the crown, with the authority of parlia
ment, is unable to limit the descent of 
the crown. ( 6 Anne, c. 7, s. l.) 

4. Compassing or intending the death 
or destruction, or any bodily harm tending 
to death or destruction, maim or wound
ing, imprisonment or restraint of the 
person of the king; or to deprive or de
pose him from the crown; or to levy war 
against him, within the realm, in order 
to compel him to change his measures or 
counsels, or in order to overawe the parlia
ment; or to move any foreigner to in
vade any of the British dominions; such 
compassing or intention being expressed 
by'publishing some printing or writing, 
or by some overt act or deed. (36 Geo. 
I II. c. 7, s. I, made perpetual by 5 7 Geo. 
III. c. 6.) 

5. Being married to, or being con
cerned in procuring the marriage of any 
issue of her present n:iajesty whilst such 
issue are under eighteen (in case the 
crown shall have descended to any such 
before that age), without the consent in 
writing of the regent and the assent of 
both Houses of' Parliament. (3 & 4 Viet. 
c. 52, s. 4.) 

6. Knowing any person to have com· 
mitted any of the before-mentioned capi
tal treasons, receiving, relieving, comfort
ing, or assisting him, or aiding his escape 
from custody. . 

7. Bringing into the realm papal bulls 
or other writings or instruments from the 
See of Rome; or publishing or putting in 
use any such bulls, writings, or instru
ments.* ( 13 Eliz. c. 2, ss. 2 and 3.) 

Besiqes the last-mentioned offence, there 
also existed till quite recently several 
other capital treasons relating to the See 
of Rome; but these were repealed by the 
7 & s Viet. c. 102. 

TREASON-(Non-Capital.) ' 
The following treason (the one already 

alluded to) is punishable with transporta
tion ~or l~fe o; not less than seven years, 
or wit~ 1mpr1sonment for any term not 
exceedmg four nor less than two years, 

*The repe~l of this offence is recommended by 
the C:o~~1ss1oners f'o!' revising and consolidating 
the Cri.mma.l La":. See their Report on Penalties 
and D1s11.b1l1ties m regard to H.eli11ious Opinions
dated the 30th :llay, \845. 0 

' 

with or without hard Jabour or solitary 
confinement, or with both, viz.:

1. Forgery of the great seal, her ma
jesty's privy seal, any privy signet of her 
majesty, the royal sign manual, the seals 
appointed to be used in Scotland, and the 
great and privy seals of I reland. (11 
Geo.IV.& l Wm, IV. c. G6, s. 2; 2 & 3 
·wm. IV. c. 123; 3 & 4 Wm. IV. c. 44, 
s. 3; 7 Wm. IV. & l Viet. c. 84, ss.2 
and 3.) 

II. PR£)1UNIRES. 

The following are the offences coming 
under this denomination still in force:

1. Derogating from the queen's courts 
(27 Edw. III. stat. 1, c. 1, s. 1). 
' 2. Deans and chapters omitting to elect 
a bishop; and archbishops or bishops to 
consecrate the person so elected, after re
ceiving the queen"s congc d'clire. (25 
Hen. VIII. c. 20, s. i; repealed by 1 & 2 
Philip and l\Iary, c. 8, and revived by 
l Eliz. c. 7.) 

3. Molesting the possessors of abbey 
lands contrary to the provisions of. l & 2 
Philip and l\Iary, c. 8. (I & 2 Phil. and 
Mary, c. 8, s. 40.) . · 

4. Obtaining any stay of' proceedmg~ 
other thau by arrest of judgment or writ 
of error, in suits for monopolies. (21 Jae. 
I. c. 3, s. 4.) . 

5. Procuring any stay of proceedmgs, 
other than by the authority of the court, 
in actions brought against persons for 
making provision or purveyance for the 
crown. (12 Car. II. c. 24, s. 14.) . 

6. Asserting maliciously and adv1s~dly, 
by speaking or. writing, that bo~h o~ either 
House of Parliament has a leg1slat1ve au· 
thority without the crown. ( 13 Car. II. 
c. 1, s. 3.) 

7. Sendin"' any subject of the realm a 
prisoner bey~md the seas in defiance of the 
Habeas Corpus Act. (31 Car. II. c. 2, 
s. 12.) 

8. Asserting, maliciously and directly, 
by preaching, teaching, or advised speak· 
ing, that any person, other than acc?rd· 
ing to the Acts of Settlement and Un!on, 
has any right to the throne of these kmg
doms, or that the queen and parliament 
cannot make laws to limit the descent of 
the crown. ( 6 Anne, c. 7. s. 2.) .. 

9. Knowingly and wilfully solemmzmg, 
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assisting, or being present at any mar
riage forbidden by the Royal Marriage 
Act. (12 Geo. III. c. 11, s. 3.) 

10. Aiding, comforting, or maintaining 
persons who bring into the realm papal 
bulls or other writings or instruments 
from the See of Rome to the intent to up
hold the jurisdiction or authority of the 
pope.* (13 Eliz. c. 2, s. 4.) 

III. FELONIES.-( Capital.) 

The following felonies are punishable 
with death, viz.:

1. Destroying ships of war or her ma
jesty's arsenals, dock-yards, naval, mili
tary or victualling stores, or other ammu
nition of war, &c. (12 Geo. III. c. 24, s. 1.) 

2. l\Iurder. (9 Geo. IV. c. 31, s. 3.) 
3. Unnatural offences. (9 Geo. IV. 

c. 31, s. 15.) 
4. Attempts to murder by adminis

tering poison, or by wounding, or by any 
other means where bodily injury dan
gerous to life is caused. (7 Wm. IV. 
& I Viet. c. 85, s. 2.) 
. 5. Burglary, aggravated by striking an 
mmate. ( 7 \\' m. l V. & l Viet. c. 86, s. 2.) 

6. Robbery, aggravated by wounding 
t~~ person robbed. (7 Wm. IV. & l 
\1ct. c. 87, s. 2.) 

7. _Piracy, aggravated by endangering 
the life of any person on board of the 
vessel. in respect of which the piracy is 
committed. (7 Wm. IV. & 1 Viet. c. 
88, s. 4.) 

8. Setti!1g fire to a dwelling-house, any 
pe_rson bemg therein. (7 Wm. IV. & l 
Vmt. c. 89, s. 2.) 

9. Destroying vessels with intent to 
murder, or whereby human life is endan
gered. (7Wm. IV. & l Viet. c. 89, s. 4.) 
, 10. Exhibiting false lights, &c. with 
intent to bring ships into danger, or un
lawfully_ doing anything tending to the 
~~st~ct10~ of ships in distress. (7 Wm. 

· .1 Viet. c. 89, s. 5.) 
Besides the above offences that of wil

fully and without lawful e;cuse having 
or be_ing possessed of any forged stamp 
used m purs,uance of any act relating to 
any duties on gold or silver plate made 

b • The repe~l .of this offt>nce is recommended 
dy _the f'.t0mm1ss1oners for Uevising and Consoli· 

a.ting the Criminal Law. 

or wrought in Great Britain, for the pur
pose of marking or stamping such plate, 
appears to be still punishable with death. 

That offence is contained in 55 Geo. 
III. c. 185, s. 7, by virtue of which en
actment it was formerly also a capital 
crime to forge or utter the stamps pro
vided for marking any such plate, or to 
fraudulently remove such stamps from 
one piece of such plate to another, or 
privately and secretly to me such stamps 
with intent to defraud the king. The 
punishment of death for these last-men
tioned offences was repealed, however, 
by 11 Geo. IV. & 1 Wm. IV. c. 66. s. I 
(as to the forging and uttering), and by 
4 & 5 Viet. c. 56, s. l (as to the remov
ing and fraudulently using) ; but by 
some inadvertence (for it is clear that it 
can never have been intended) the offence 
of being possessed, without lawful ex
cuse, of forged stamps for marking gold 
or silver plate (the least criminal of all 
the acts specified in 55 Geo. III. c. 185, 
s. 7) is still left capital.: 

(Non- Capital.) 
Non-capital felonies are punishable as 

follows, viz., with 
I. Transportation for life, and previ

ously thereto imprisonment, with or with
out hard labour, for any term not exceed
ing four years. 

J. Offenders transported from Great 
Britain being found at large, without 
some lawful excuse, before the expiration 
of their term of transportation. ( 5 Geo. 
IV. c. 84, s. 22; 4 & 5 Wm. IV. c. 6i.) 

II. Transportation/or life, 
J. Rape. (9Geo.1V.c.31,s.16; 4& 

5 Viet. c. 56, s. 3.) 
2. Carnally knowing and abusing girls 

under ten years of age. (9 Geo. IV. e. 
31, s. I 7; 4 & 5 Viet. c. 56, s. 3.) 

3. :Forgery of the name or handwriting 
of the Heceiver-General of Customs, or 
of the Comptroller-General of Customs, 
&c., to any draft &c. on the Bank. ( 8 & 9 
Viet. c. 85, s. 21;.) 

III. Transportation for life or not less 
than fifteen years, or imprisonment for any 
term not exceeding three years, with or 
without hard labour or solitary confine
ment, or with both. 

1. Piracy. (28 Hen. VIII. c. 15; 11 & 

http:9Geo.1V.c.31,s.16
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12 Wm. III. c. 7, ss. 8, 9,and 10; 4 Geo. 
I. c. 11, s. 7; 6 Geo. I. c. 19 ; 8 Geo. I. 
c. 24, ss. 1 and 3 ; 2 Geo. II. c. 28, s. 7 ; 
18 Geo. II. c. 30; 7 Wm. IV. & l Viet. 
c. 88, ss. 3 and 5.) 

2. Offences against the Riot Act.* (1 
Geo. I. stat. 2, c. 5, ss. 1 and 5; 7 Wm. 
IV. & 1 Viet. c. 91, ss. 1 and 2.) 

3. Rescuing a murderer out of prison, 
or whilst going to or during execution. 
(25 Geo. II. c. 37, s. 9; 7 Wm. IV. & 1 
Viet. c. 91, ss. 1 and 2.) 

4. Seducing soldiers or sailors from 
their allegiance, or inciting them to mu
tiny. (3 7 Geo. III. c. 70, s. 1; 57 Geo. 
Ill. c. 7; 7 Wm. IV. & 1 Viet. c. 91, 
ss. land 2.) 

5. Administering oaths binding any 
person to commit treason or any capital 
folony. !(52 G~o. III. c. 104, s. 1; 7 
Wm. IV. & 1 Viet. c. 91, ss. 1 and 2.) 

6. Any subject of her majesty, or any 
person residing in any of the queen's do
minions or in any place under the govern
ment of the East India Company, or upon 
the high seas, or within the Admiralty 
jurisdiction, carrying away, &c. persons 
to make:slaves of them. (5 Geo. IV. c. 
ll3,s.9; 3&4Wm. IV.c.73; 7Wm. 
IV. & 1 Viet. c. 91, ss. 1 and 2.t) 
. 7. Assembling armed, to the number 

of three or more, for the purposes of 
smuggling. (7 Wm. IV. & 1 Viet. c. 91, 
ss. 1 and 2; 8 & 9 Viet. c. 87, s. 63.) 

8. Shooting at vessels belonging to the 
navyor_in the revenue service, within 100 
leagues of the coast; or shooting at reve
nue officers and others duly employed for 
the prevention of smuggling. (7 Wm. IV. 
& 1 Viet. c. 91, ss. 1and2; 8 & 9 Viet. 
c. 87, s. 64.) 

9. A~te!11pts t<;> murder, by llttempting 
to admm1ster p01son, or by shooting at or 
attempting to drown, suffocate, or stran
gle any person, although no bodily in
jury be effected. (7 Wm. IV. & 1 Viet. 
c. 85, ss. 3 and 8.) 

IO. Shooting at or attempting to dis
charge any kind of loaded arms at or 
wounding any person, with intent to do 

• See also 17 Rich. II. c. 8; 13 Hen. IV. e. 7; 
2 .Hen. V. stat. 1, c. 8. Also 33 Geo. III. c. 67, 8 , 

1, 41 Geo. I
keelsmen. 

II. (U. K.) c. 19, s. 4, as to riots by

t See also 3 & 4Yict. c. !JI, 

grievous bodily harm to such person, or to 
prevent lawful apprehension or detainer. 
( 7 Wm. IV. & l Viet. c. 85, ss. 4 and 8.) 

11. Sending explosive substances, &c. 
to auy person, or throwing any corrosive 
fluid or other destructive matter upon 
any person, with intent to . do griev~us 
bouily harm, and whereby grievous bodily 
harm is done to any person. (7 Wm. IV. 
& 1 Viet. c. 85, ss. 5 and 8.) . 

12. Attempting to procure the m1s~ar· 
riage of women. (7 Wm. IV. & 1 Viet. 
c. 85, ss. 6 and 8.) 

13. Robbery, aggravated by the of
fender being armed, by numbers, or by 
the use of personal violence to the pen;on 
robbed. (7 \Vm. IV. & 1 Viet. c. 87, ss. 3 
& 10.) . 

14. Extorting property by threatenmg 
to accuse of unuatural crimes. ( 7 Wm. 
IV. & 1 Viet. c. 87, ss. 4 and 10.) . 

15. Setting fire to places of worship or 
houses, or to builuings or erections used 
for the purposes of trade, with intent to 
injure or defraud any person. (7 Wm. IV. 
& 1 Viet. c. 89, ss. 3 awl 12.) . 

16. Settin"' fire to or otherwise de
stroying ves~els, with intent .to pre)udice 
any person interested. therem or JU the 
goods on board the same, as an owner, 
part owner, or underwriter. (7 Wm. IV• 
& l Viet. c. 89, ss. 6 and 12.) 

17. Forcibly preventing a person en· 
deavouring to save his life from a ~essel 
in distress or wrecked. (7 Wm. IV· & l 
Viet. c. 89, ss. 7 and 12.) 

18. Setting fire to coal-mines. (7 Wm. 
IV. & 1 Viet. c. 89. ss. 9 and 12.) . 

19. Setting fire to stacks of corn, grain, 
coal or wood, &c., or to any steer of wood. 
(7 Wm. IV. & 1 Viet. c. 89, ss. 10 and!~.) 

IV. Transportation for life or not les.s 
than fifteen years, or imprisonment for 
any term not exceeding three years. 

1. Setting fire to farm buildings or. to 
buildino-s or erections used in forlillng 
laud ; o~, for the purpose of setting fire to 
such farm-buildings, setting fire ~o fai;ID 
produce or implements being therein, with 
intent in any such case to injure or defraud 
any person.* ( 7 & 8 Viet. c. 62, ss. land 2.) 

* Offenders, if males under ei~hteen years ot 
ag-e, may also be whipped in addition to any otlier 
puni.hment. (Sees.~.) 
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V. Transportation jOT life or not less 
than ten years, or imprisonment for any 
term not exceediug three years, with or 
without hard labour or solitary confine
ment, or with both. · 

l. Burglary. (7 Wm. IV. & 1 Viet. c. 
86, ss. 3and 7.) 

VI. Transportation/or life or not less 
than seven years. 

l. Personating soldiers or other per
sons entitled to prize-money, &c. on ac
count of military services, or their repre
sentatives; or, 

2. Forging the name or handwriting of 
any person so entitled, or of any officer or 
servant of Cl)elsea Hospital, &c., or any 
writing concerning the payment of any 
such prize-money,, &c. (2 Wm. IV. c. 53, 
s. 49.) 

VII. Transportation jOT life or for any 
term of years. 

!. Taking oath (not being compelled 
thereto) binding the person taking the 
same to commit treason or any capital 
fdony. (52 Geo. III. c. 104, s. I.) 

2. Personating soldiers or other per
sons entitled to pensions, &c. on account 
o.f military services, or their representa
tives; or, 

3. Forging the name or handwriting of 
any person so entitled, or of any officer or 
ser.v~nt of Chelsea Hospital, &c. or any 
wr1tmg concerning the payment of any 
such pensions, &c. (7 Geo. IV. c. 16, s. 
38.) 

VIII. Transportation for life or for 
fourteen or seven years. 

1. Aiding the escape of prisoners of 
war from prison or from the queen's 
dominions, if at large upon parole. ( 52 
Geo. III. c. 156, s. l.) 

2. ~ubjects of her majesty aiding, upon 
the lugh seas, the escape of prisoners of 
war after they have quitted the coast. ( 52 
Geo. III. c. 156, s. 3.) 

IX. Transportation for life or not less 
than seven years, or imprisonment for any 
te~m not exceeding seven years, with or 
without hard Jabour. 
. I. Stealing or embezzlin"' her ma
Jesty's ammunition, naval ~r military 
stores. (4 Geo. IV. c. 53; 7 & 8 Geo. IV. 
c. 27.) 

2. Sending letters threatening to kill 
any person, or :to burn his house, stacks, 

&c. ; or rescuing a person in custody 
for any such ofl:ence. (4 Geo. IV. c. 54, 
s. 3; 7 & 8 Geo. IV. c. 27.) 

3. Bankrupt not surrendering, or not 
discovering all his estate, or embezzling or 
concealing any part thereof to the amount 
of 10/. or upwards, &c. (5 & 6 Viet. c.122, 
ss. 32 and 93.) 

X. Trausportation for life or not less 
than seven years, or imprisonment for any 
term not exceeding four nor Jess than two 
years, with or without hard Jabour or soli
tary confinement, or with both. 

1. :Forgery of the seal or bonds of the 
South Sea Company ( 6 Geo. I. c. 4, s. 56; 
11 Geo. IV. & l Wm. IV. c. 66, ss. I 
and 26); of receipts or warrants of the 
South Sea Company ( 6 Geo. I. c. 11, s. 50; 
11Geo.IV. & l Wm. IV. c.66, s.4; 
2 & 3 Wm. IV. c. 123; .3 & '4 Wm. IV. 
c. 44, s. 3; 7 Wm. IV. & l Viet. c. 84, 
ss. 2 and 3); of seals, policies, &c. of the 
London and Royal Exchange Assurance 
Companies ( 6 Geo. I. c. 18, s. 13 ; 11 
Geo. IV.& l Wm.IV.c. 66,ss. l and26); 
of certain Annuity Orders made forth in 
pursuance of 6 Geo. I. cc. 11 and 17, 
7 Geo. I. st. 1, c. 30, 8 Geo. I. c. 20, or 
9 Geo. I. c. 12, or of any authority to 
transfer the same (9 Geo. I. c. 12, s. 4; 
11 Geo. IV. & 1 Wm. IV. c. 66, ss. l and 
26); of the name or handwriting of the 
Accountant-General, Registrar, or Clerk 
of the Heport Office (of the Court of 
Chancery), or of any cashier of the Bank, 
to any instrument relating to the suitors' 
money or effects ( 12 Geo. I. c. 32, s. 9 ; 
11 Geo. IV. & I Wm. IV. c. 66, ss. 1, 
26, and 31); of Mediterranean Passes (4 
Geo. II. c. 18, s. l; 11 Geo. IV, & 1 
Wm. IV. c. 66, ss. land 26); of the com
mon seal, bonds, &c. of the English 
Linen Company (4 Geo. III. c. 37, s. 15; 
11 Geo. IV. & 1 Wm. IV.c. 66, ss. land 
26); of certificates, &c. of the Com
missioners for the Reduction of the Na
tional Debt ( 32 Geo. III. c. 55, s. 9 ; 11 
Geo. IV. & l Wm. IV. c. 66, s. 4; 2&3 
Wm. IV. c. 123; 3 & 4 Wm. IV. c. 44, 
s. 3; 7 Wm. IV. & 1 Viet. c. 84, ss. 2 
and 3) ; of the seal, policies, &c. of the 
Globe Insurance Company (39 Geo. III. 
c. 83, s. 22; 11 Geo. IV. & I Wm. IV. 

· c. 66, ss. l and 26); of the name or hand
writing of the Treasurer of the Ord

http:11Geo.IV


LAW, CRIMINAL. [ 192 ] LAW, CRIMINAL. 

nance, &c., to any draft, &c. on the 
Bank ( 46 Geo. Ill. c. 45, s. 9; 11 Geo. 
IV. & 1 Wm. IV.c. 66, s.4; 2& 3 Wm. 
IV. c. 123; 3 & 4 Wm. IV. c. 44, s. 3; 
7 Wm. IV. & l Viet. c. 84, ss. 2 and 3); 
of the name or handwriting of the Re
ceiver-General of Stamps and Taxes, or 
of his clerk, or of the Commissioners of 
Stamps and Taxes, to any draft, &c. ou 
the Bank ( 46 Geo. III. c. 76, s. 9 ; 11 
Geo. IV. & 1 Wm. IV. c, 66, s. 4; 2 &3 
Wm. IV.'.c.123; 3 &4 Wm. IV. c.44,s. 3; 
4 & 5 Wm. IV. c. 60; 5 & 6 Wm. IV. 
c. 20; 7 Wm. IV. & 1 Viet, c. 84, ss. 2 
and 3); of contracts, certificates, &c. rela
ting to the redemption of the land-tax 
(52 Geo. III. c. 143, s. 6: 11 Geo. IV. & 
l Wm. IV. c. 66, ss. I and 26); of stamps 
on vellum, parchment, or paper * ( 52 
Geo. III. c. 143, s. 7; 55 Geo. III. c. 184, 
s. 7; 11 Geo. IV. & 1 Wm. IV. c. 66, 
ss. 1 and 26); of debentures or certificates 
for the payment or return of money 
required by any act relating to the Cus
toms or Excise (52 Geo. III.c. 143,s. 10 ;t 
11 Geo. IV. & l Wm. IV. c. 66, ss. 1 and 
26) ; of stamps on gold or silver plate 
(55 Geo. HI. c. 18'1, s. 7; 11 Geo. IV. & 
l Wm. IV. c. 66, ss. 1 and 26); of certifi
cates of Commissioners for the issue of 
Exchequer-bills for carrying on public 
works and fisheries in the United King
dom (57 Geo. Ill. c. 34, s. 63; 3 Geo. IV. 
c. 86, s. 54 ;t 11 Geo. IV. & I Wm. IV. 
c. 66, ss. 1 and 26); of the name or hand
writing of the Accountant-General, 
Barons, or Clerk of the Heports (of the 

* As to the fon:-ery of stamps on newspapns, 
the 6 & 7 \Ym. IV. c. 76, s. l, appears to make 
that offence punishable under ;,5 Geo. IH. 
c. 1.134, s. 7, i.e. in the same manner as the for
gery of stamps on vellum, parchment, or paper. 
See Lonsdale's 'Statute Criminal Lnv,' p. Hl, 
note (c.); the language of the Act, however, is 
very obscure. 

t The 52 G1'o. III. c. 143, s. 10, appears to be 
~pea.led, so far_ as r:lates to the Cuistoms, by 6 
Geo. IV. c. IO.>, s. 297; at all events is so by 
3 & ~Wm. IV. c. ~o, s. a. Also, as to certificates 
relating to the duties of Excise, see 41 Geo. III. 
[U. K.J c. "'' s. 5. 

:J: See also 57 Geo. JI I. c, 124; 1 Geo. IV. cc 60 
and RI; I & 2 G.,o. IV. c. Ill; 4 Geo. IV. c. {;3. 
:> Geo. IV. cc. :·rn and 7i; 6 Geo. IV. c. 3j; 7 
Geo. IV. c. 30; 7 & 8 Geo. IV. cc. 12 an<l 47 • I 
& 2 Wm. IV.~· 24; 4 & 5Wm IV. c.12; 7 
Wm ~V. & 1 \ 1ct. c. f.11 ; 1 & 2 Viet c. ti8; 3 
& 4 Viet. c. IO j and 5 & 6 Viet. c, 9, s •. 14. 

Court of Exchequer), or of any cashier 
of the Bank, to any instrument relat
ing to the suitors' money or effects (1 
Geo. IV. c. 35, s. 27; 11 Geo. IV. & l 
Wm. IV. c. 66, ss. I and 2G); of certifi
cates or appointments relating to public 
salaries, pensions, and allowances (3 
Geo. IV. c. 113, s. 23; 11 Geo. IV. & 1 
Wm. IV. c. 6fi, ss. I and 26); of orders 
for payments in connection with public 
salaries, pensions, and allowances (3 
Geo. IV. c. 113, s. 23; 11 Geo. IV. & 1 
Wm. IV. c. 66, s. 4; 2 & 3 Wm. IV. 
c.123; 3 & 4 Wm. IV. c.'14, s. 3; 7 
Wm. IV. & l Viet. c. 84, ss. 2 and 3); of 
certificates of certain stock, transferable 
at the Banks of England and Ireland 
respectively (5 Geo. IV. c. 53, s. 22; 11 
Geo. IV. & l Wm. IV. c. 66, ss. I and 
26); of the name or handwriting of the re
ceiver-general of Excise, or Excise comp· 
troller of cash, &c. to auy draft, &c. upon 
the Bank (7 & 8 Geo. IV. c.53, s. 56; 11 
Geo. IV. & 1 Wm. IV. c. fi6, s. 4; 2 & 
3 Wm. IV. c. 123; 3 & 4 Wm. IV. c. 44, 
s.3; 7Wm.IV. & 1 Viet. c. 84,ss. 2 
and 3); ofstamps upon or relating to cards 
or dice (9 Geo. IV. c. 18, s. 35; 11 Gef 
IV. & 1 Wm. IV. c. 66, ss. 1 and 26); o 
certificates, &c. as to annuities granta?le 
by the commissioners for the reduction 
of the national debt, or of instruments 
made by them relating thereto (IO Geo. 
IV. c. 24, s. 41; 11 Geo. IV. & 1 ·wro. 
IV. c. 6fi, ss. l and 26; 2 & 3 Wm. IV. 
c. 59, s. 19; 7 Wm. IV. & l Viet. c. 84, 
ss. l and 3) ; of certificates and other ~o
cuments in order to 'obtain pay or pnze
money, due in respect of services per
formed by any person in the navy ~ 
Geo. IV. & 1 Wm. IV. c. 20, ss. 83 a 
88; 2 Wm. IV. c. 40, s. 35); of Ex~he
quer-bills,* Exchequer debentures, East

• It is doubtful whether the forgery of Exr~ 
quer-bills, made out in pursuan<'e of_ the ann·~th 
Appropriation Ads, be not still pnmshable ~~h· 
death, notwithstanding the repeal of that f.un 
ment in case of the for"erv oi' other Exe iequ~I" 
bills. ln those acts a ihuise continurs: t? be JV 
serted, notwithstanding the repeal by 1 l beo. ' 
& I \Vm. IV. c. t.i6, so far as relates to any 
forgery, ot' the 48 Geo. III. c. 1 (which mad.e ~ 
for.:ery of R'<chcqner-bills directed to be JSSl'rui 
under tliat Act, a capital offence), .that .al.l aes 
every the clauses, provisions, powers, :er1v 1.~~es: 
advantages, penalties, forfeitures, and di~bi 0 
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India bonds, bank-notes, bills of ex
change, promissory notes and warrants 
or orders for the payment of money.(11 
Geo. IV. & 1 Wm. IV. c. 66, s. 3; 2 & 
3 Wm. lV. c. 123, s. 1; 3 & 4 Wm. IV. 
c. 44, s. 3; 7 Wm. IV. & 1 Viet. c. 84, 
ss. 2 and 3); of transfers of any public 
stock transferable at the Bank or South 
Sea House, or of the capital stock of any 
body corporate, &c. established by char
ter or act of parliament ( 11 Geo. IV. & 
I Wm. IV. c. 66, s. 6 in part; 2 & 3 
Wm. IV. c. 123, s. 1 ; 3 & 4 Wm. IV. 
c. 44, s. 3; 7 Wm. IV. & 1 Viet. c. 84, 
ss. 2 and 3); of deeds, bonds, court-rolls, 
receipts for money or goods, or account
able receipts, or orders for the delivery 
of goods (11 Geo. IV. & 1 Wm. IV. 
c. 66, s. IO); of entries in registers of 
marriages heretofore kept, or in registers 
of baptisms or burials heretofore or here
after to be kept by the officiating minister 
of the parish, &c., or of marriage li
cences (II Geo. IV. & I Wm.' IV. c. 66, 
s. 20 in part; 6 & 7 Wm. IV. c. 86, 

· ss. 43 and 49); of wills and other testa
mentary writings, and of powers of at
torney to transfer any public stock 
transferable at the Banks of England 
or Ireland or the South-Sea House, or to 
receive any dividend in respect of any 
such stock (I I Geo. IV. & 1 Wm. IV. 
c. 66, ss. 3 and 6; 2 & 3 Wm. IV. 
c. 123, s. 2; 7 Wm. IV. & 1 Viet. 
c. 84, ss. 1 and 3); of certificates, &c. of 
th~ i;ommissioners for granting relief to 
Tn~1dad, British Guiana, St. Lucie, and 
the island of Dominica ( 2 & 3 Wm. IV. 
c. 125, s. 65; 5 & 6 Wm. IV. c. 51; 7 
Wm. IV. & 1 Viet. c. 84, ss. 1 and 3); 
of receipts or certificates of the Slave
Compensation Commissioners (5 & 6 Wm. 
IV. c. 45, s. 12; 7 Wm. IV. & 1 Viet. 
c. ~4, .ss. 1 aud 3); of receipts for sub
s~nptions towards the sum of four mil· 
hon~ for funding Exchequer-bills (2 & 
3 Viet. e. 97, s. 32). 

""'dtained in the 48 Geo, III. c. 1, shall be applied 
an ~xtended to the Exchequer-bills to be made 
~~\ in pursuance of such Appropriation Acts, as 1and effectuallr, to all intents and purposes

1as •the said severa clauses or provisoes had bee~ 
~hcularly repeated and re-enacted in the bodv
I,. t ?•• acts: (See Lonsdale'•• Statute Criminal 

w, P· 99, m note.) 

VOL, II. 


2. Offending a third time* in uttering 
counterfeit gold or silver foreign coin not 
permitted to be current within this realm. 
(37 Geo. III. c. 126, s. 4; 11 Geo. IV. 
& 1 Wm. IV. c. 66, ss. 1 and 26.) 

3. Personating seamen, marines, or 
other persons entitled to any allowance 
from the Compassionate Fund of the navy, 
iu order to receive their pay or prize
money, or allowance from the Compas
sionate Fund. (11 Geo. IV. & 1 Wm. IV. 
c. 20, ss. 84 and 88.) 

4. Taking false oath in order to obtain 
probate of the will or administration of 
the effects of deceased seamen or marines, 
or demanding their pay or prize-money 
by virtue of such will or administration, 
&c. (11 Geo. IV. & 1 Wm. IV. c. 20, 
ss. 85 and 88.) 

5. Making false entries in the books of 
the Bank, or of the South Sea Company, 
or making transfers of stock transferable 
at either of those places, in the names of 
persons not being the true owners thereof. 
(11 Geo. IV. & 1 Wrn.IV.c.66,s.5; 
2 & 3 Wm. IV. c. 123, s. 1; 3 & 4 Wm. 
IV. c. 44, s. 3; 7 Wm. IV, & 1 Viet. c. 
84, ss. 2 and 3.) 

6. Personating the owner of any such 
last-mentioned stock, or of the capital 
stock of any corporate body, &c. esta
blished by charter or act of parliament, 
or of any dividend payable in respect 
of such stock, and thereby ttansferring 
or endeavouring to transfer such stock, 
or receiving or endeavouring to receive 
such dividend. (11 Geo. IV. & I Wm. IV. 
c. 66, s. 6 in part, and 7; 2 & 3 Wm. IV. 
c. 123, s. l; 3&4Wm.IV.c.44,s.3; 
7 Wm. IV. & 1 Viet. c. 84, ss. 2 and 3.) 

7. Acknowl'edgingany recognizance or 
bail, cognovit actionem,judgmentor deed 
to be enrolled, ia the name of any person 
not privy thereto. (11 Geo. IV. & 1 
Wm. IV. c. 66, s. 11.) 

8. Destroying or injuring registers of 

• The punishment fop otrending a second time 
is imprisonment fof two vears, and the offender 
to find sureties, for good behaviour for two years 
more, to be computed from the end of the first 
two yeai:s; and for offending a first time is im
prisonment for six months, and the offender to 
fiQd sureties for good behaviour for six month• 
~ore, to be Computed from the end of the tint 
111 months: 37 Geo. Ill. o. 126, •· 4.) 

0 
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marriages heretofore kept, or registers of 
baptisms or burials heretofore or here
after to be kept by the officiating minis
ter of the parish, &c. ( 11 Geo. IV. & 1 
·wm. IV. c. 66, s. 20 in part; 6 & 7 Wm. 
IV. c. 86, ss. 43 and 49.) 

9. Officers of the Bank or South Sea 
Company secreting, embezzling, or run
ning away with securities or effects. ( 15 
Geo. II. c. 13, s. 12; 24 Geo. II. c. 11, s. 
3 ; 35 Geo. III. c. 66, s. 6 ; 37 Geo. Ill. 
c. 46, s. 6; 4 & 5 Viet. c. 56, s. 1.) 

10. Privately or secretly using stamps 
provided in pursuance of any Stamp Act, 
with intent to defraud her Majesty of any 
duties granted by such act. (52 Geo. III. 
c. 184, s. 7; 55 Geo. III. c. 185, s. 7; 
9 Geo. IV. c. 18, s. 35; 4 & 5 Viet. c. 56, 
ss. land 4.) 

11. Fraudulently tearing off or removing 
stamps from vellum, parchment, paper, 
gold or silver plate, &c., with intent to 

. use them again. ( 55 Geo. III. c. 184, s. 
7; c. 185, s. 7; 4 & 5 Viet. c. 56, ss. l 
and 4.) 

12. Offenders transported from St. 
Helena coming into England before the 
expiration of their term of transportation. 
(6 Geo. IV. c. 85, s. 18; 4 & 5 , .. ict. c. 56, 
ss. 1 and 4.) 

13. Riotously destroying places of 
worship or houses, or buildings con
nected with trade or the business of 
mines. (7 & 8 Geo. IV. c. 30, s. 8; 4 & 5 
Viet. c. 56, ss. l and 4; 6 & 7 Viet. c. 
10.) 

XI. Transportation for life or not lesf; 
than seven years, or imprisonment for any 
term not exceeding four nor less than two 
years. 

1. Being possessed, without lawful 
excuse, of forged dies &c., or of any 
vellum, parchment or paper having 
thereon the impression of any forged die 
&c., or fraudently using any stamp which 
shall have been removed from any other 
vellum &c.; or getting out of or from 
any vellum &c. an_y 1;1latwr or thing 
thereoa expressed, with mtent to use the 
stamp then being thereon, for any in
strument or thing liable to stamp duty 
&c. (3 & 4 Wm. IV. c. 97, ss. 11 and 
12; 4 & 5 Wm. IV. c. 60.) 

2. Forgery of postage stamps ; or pri
. vately or fraudulently using such stamps, 

or, without lawful excuse, being possessed 
ofany paper or other material so privately 
or fraudulently stamped. (3 & 4 Vict.c. 
96, s. 22.) 

XII. Transportation for life or not less 
than seven years, or imprisonment for 
any term not exceeding four years, with 
or without hard labour or solitary con· 
finement, or with both; and the offender, 
if a male, may be once, twice, or thrice 
publicly or privately whipped, in addi· 
tion to such imprisonment. 

I. Sending threatening letters with in· 
tent to extort money, &c. (i & 8 Geo. IV. 
c. 29, ss. 4 and 8.) 

2. Corruptly taking any reward for 
helping to property which has b~n 
stolen, &c. (unless the person so takmg 
such reward, cause the offender to be ap
prehended and tried for the same. (i &8 
Geo. IV. c. 29, ss. 4 and 58.) 

3. Destroying or damaging goods. of 
silk, woollen, linen or cotton, &c. whilst 
in progress of manufacture, or . any 
machine or implement used therem, ~r 
forcibly entering any place to comllllt 
any of those offences. (7 & 8 Geo. IV. c. 
30, ss. 3 and 27.) 

4. Breaking down sea-banks &c., 
whereby any land shall be in danger of 
being overflowed or damaged; or destroy· 
ing works on navigable rivers or canals. 
(7 & 8 Geo. IV. c. 30, ss. 12 and 27.) 

5. Destroying &c. public bridges. (7 
& 8 Geo. IV. c. 30, ss. 13 and 27.) 

XIII. Transportation for life or not less 
than seven years, or imprisonme~t nol 
exceeding four years, with or without 
hard labour. or solitary confinement, ot 
with both. 

I. Counterfeiting the queen's current 
gold or silver coin. (2 Wm. IV. c. 34, s.1. 

3 and 19.) . . 
2. Gilding, or silvering or colounng 

counterfeit coin or any pieces of metal, 
with intent to make them pass f?r the 
queen's current gold or silvec. <;<>ill; .or 
colouring or altering genuine cow, wi.th 
intent to make it pass for a higher com. 
(2 Wm. IV. c. 34, ss. 4 and 19.) 

3. Buying &c. or putting off &c. at .a 
lower valne than the same by its .deuo:· 
nation imports, or importing mto e 
kingdom, counterfeit coin intended to 
pass for the queen's current gold or silver 
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coin, knowing the same to be counterfeit. 
(~Wm. IV. c. 34, ss. 6 and 19.) 

4. Having been convicted of uttering 
counterfeit coin intended to pass for the 
queen's current gold or silver coin,* or 
having been convicted of uttering such 
coin and being possessed at the time of 
such uttering of more such coin, or having, 
on the same day or within ten days after
wards, uttered more such coin, t after
wards committing any of such offences. 
(2Wm. IV. c. 34, ss. i and 19.) 

5. Having been convicted of having in 
possession three or more pieces ofcounter
feit coin intended to pass for the queen's 
.current gold or silver coin, with intent to 
utter the same,t afterwards committing 
~e like offence. (2 Wm. IV. c. 34, ss. 8 
ID part and 19.) 

6: Without lawful authority, making, 
buymg o; selling, or having in possession, 
~".any mstrument adapted for counter
fe1tmg the queen's current gold or silver 
coin. (2 Wm. IV. c. 34, ss. 10 and 19.) 

7. Without lawful authority, conveying 
out of the. Mint ~nstruments of coining, 
or any com, bullion, &c. (2 Wm. IV. c. 
34, ss. 11and19.) 

8. Persons employed under the Post 
Office ~tealing, embezzling, secreting, or 
destroymg post letters containing money, 
&c. (7 Wm. IV. & l Viet. c. 36, ss. 26, 
41, 42.) 

9. Stealing money, &c. out of post 
letters. (7 Wm. IV. & l Viet. c. 36, ss. 27, 
41, 42.) 

10. Stealing post· letter-bags, or post 
letters from post letter-bags or from post
offices, or from th~ officers of ~e post
of!ice, ?r from mails; or stoppmg mails 
with_ Intent to rob or search them. 
(7Wm.IV.&1 Vict.c.36,ss.28,41 42.) 

11. R~ceiving letters or other property 
t~e stealmg, &c. whereof is felony under 
t e Post-office Actf, knowing the same 

•The · 1 drat off pun.is .1me~t for uttering, in respect or a 
ceed' ence, is tmprISOnment for any term nor ex
or 80\'!~~-one year, with or witJ1out hard labour 

Iw..1·y con~nement, or with both. 
b/thThe punishment for uttering, accompanied 
offenc~ ~grav:at10n abo~e specified, is, tOr a first 
two ' unp~sonment for any term not exceeding 

fiyears, with or without hard labour or solitary 00~ nement, or with both. 
+ See ~e punishment for a first offence, p. 213. 

to have been stolen, &c. (7 Wm. IV. 

& l Viet. c. 36, ss. 30, 41, 42.) 


12. Forgery of the name or hand
writing of the Receiver-General of the 
General Post-office, &c. to any draft &c. 
on the Bank. (7 Wm. IV. & l Viet. c. 36, 
SS. 33, 41, 42.) • 

XIV. Transportation for life or not 

less than seven years, or imprisonment for 

any term not exceeding four years, with 

or without hard labour. 


1. Taking away or detaining, from 

motives of lucre, an heiress &c. against 

her will, with intent to marry or defile 

her, &c. (9 Geo. IV. c. 31, s. 19.) 


XV. Transportation for life or not less 

than seven years, or imprisonment for 

any term not exceeding four years, with 

or without hard labour; or such fine as 

the court shall award. 


1. Manslaughter. ( 9 Geo. IV. c. 31, 
s. 9.) 

XVI. Transportation for life or not less 
than seven years, or imprisonment for 
any term not exceeding four years. 

1. Persons employed in the Public 
Record Office certifying as true false 
copies of records in the custody of the 
Master of the Rolls. ( l & 2 Viet. c. 94, 
s. 19 in part.) 

2. Forgery of the signature of any As
sistant Record Keeper, for the purpose of 
counterfeiting a certified copy of a 
record, or of the Seal of the Public Re
cord Office. (1 & 2 Viet. c. 94, s. 19 in 
part.) 

XVII. Transportation for life or not 
less than seven years, or imprisonment for 
any term not exceeding three years, with 
or without hard labour or solitary con
finement, or with both. 

1. Breaking, entering and stealing in 
churches or chapels, or, having stolen 
therein, breaking out of the same. (7 & 8 
Geo. IV. c. 29, s. 10; 5 & 6 Wm. IV. 
c. 81: 6 & 7 Wm. IV. c. 4.) 

XVIII. Transportation for any term 
not exceeding fifteen nor Jess than ten 
years, or imprisonment fo.r any te~ not 
exceeding three years, with or without 
hard labour or solitary confinement, or 
with both. 

1. Stealing in a dwelling-house* to the 

• For the purposes of this and the next olfen .. 
02 
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value of 5l. or more. (7 & 8 Geo. IV. 
c. 29, s. 12; 2 & 3 Wm. IV. c. 62; 
3 & 4 Wm. IV. c. 44, s. 3; 7 Wm. IV. 
& l Viet. c. 90, ss. l and 3.) 

2. Breaking, entering and stealing in 
a dwelling-house to any value. (7 & 8 
Geo. IV. c. 29, s. 12; 3 & 4 Wm. IV. 
c. 44, s. 2; 7 Wm. IV. & I Viet. c. 90, 
ss. 1 and 3.) 

3. Cattle-stealing or killing cattle, with 
intent to steal the earcass or skin or any 
part of the cattle so killed. ( 7 & 8 Geo. 
IV. c. 29, s. 25; 2 & 3 Wm. IV. c. 62; 
3 & 4 Wm. IV. c. 44, s. 3; 7 Wm. IV. 
& 1 Viet. c. 90, ss. 1 and 3.) 

4. Breaking, entering and stealing in 
buildings within the curtilage of a dwell
ing-house, but having no communication 
with the dwelling-house, either immediate 
or by means of a covered and inclosed 
passage leading from the one to the other. 
(7 & 8 Geo. IV. c. 29, ss. 13 and 14 · 
7 Wm. IV. & l Viet. c. 90, ss. 2 and 3.)' 

5. Breaking, entering and stealing in 
shops, warehouses or counting-houses. 
(7 & 8 Geo. IV. c. 29,s. 15; 7 Wm. IV. 
& l Viet. c. 90, ss. 2 and 3.) 
r,.. 6. Stealing to the value of lOs. goods 
of silk, woollen, linen or cotton &c. 
whilst exposed in any place during any 
stage of manufacture. (7 & 8 Geo. IV. c. 
29, s. 16; 7 Wm. IV. & 1 Viet. c. 90,ss. 
2 and 3.) 

7. Stealing goods from vessels &c. in 
ports or upon navigable rivers or canals 
&c., or from docks or quays &c. adjacent 
thereto. (7 & 8 Geo. IV. c. 29, s. 17; 7 
Wm. IV..~ 1 Viet.~· ?O, ss. 2 and 3.) 

8. Mahc1ously k11Img, maiming or 
wounding cattle. (7 & 8 Geo. IV. c. 30, 
s.16; 7Wm.IV.&l Vict.c.90,ss.2and 
3.) 

9..Maliciously . destroying hop-binds 
growmg on poles m hop plantatious. ( 7 
& 8 ~eo. IV. c. 30, s. 18; 7 Wm. IV. 
& 1 Viet. c. 90, ss. 2 and 3.) 

no b'!ilding, althongh within the curtilage of ·a 
dwellmg-hm1se, shall be. deemed to: be art of 
auch dwelling-house, winch would not be deemed 
to ~ie .so for the purpose of burgla?y; that is, no 
bu1ld1~g between which and the dwelling-house 
th.ere is not a communication, either immediate or 
?Y means of a covered and inclosed passage lead
ln,!l' from the one to the other. See the 7 & 8 Geo 
IV. c.29, a. 13. ' 

----· ----·--
IO. Stealing in a dwelling-house,* and 

by threats or menaces putting any inmate 
in bodily fear. (7 Wm. IV. & l Viet. c. 
86, ss. 5 and 7.) 

11. Robbery or stealing from the per
son. (7 Wm. IV. & 1 Viet. c. Si, ss. 5 
and 10.) 

12. Plundering vessels in distress, or 
wrecked, stranded or cast on shore, or 
anything belonging to any such vessel 
(7 Wm. IV. & 1 Viet. c. 87, ss. 8 and 
10.) 

13. Maliciously destroying any part of 
a vessel in distress, or wrecked, stranded 
or cast on shore, or anything belonging 
to such vessel. (7 Wm. IV. & l Viet. 
c. 89, ss. 8 and 12.) 

XIX. Transportation forfourteen years. 
1. Solemnizing matrimony at any other 

time than that prescribed by law, or with
out banns, unless by licence or under the 
provisions of the 6 & 7 Wm. IV. c. 85 
(which allows marriages to take place 
before the Registrar of the district) ;t or 
pretending to be in holy orders, and so
lemnizing matrimony according to the 
rites of the Church of England. (4 
Geo. IV. c. 76, s. 21.) 

2. Being possessed &c., without lawful 
excuse, of forged bank-notes, &c. (ii 
Geo. IV. & l Wm. IV. c. 66, ss. 12 and 
2&) . 

3. Without the authority of the Bank, 
making or being possessed of instruments 
for making, &c. paper used by the Bank 
for bank-notes, &c. (11 Geo. IV. & l 
Wm. IV. c. 66, s. 13.) 

4. Without the authority of the Bank, 
engraving, making or being possessed of 
instruments for making, &c. bank-notes, 
&c., or any character or ornament re
sembl ing any part of a bank-note, &c. 
(11 Geo. IV. & l Wm. IV. c. 66, SS. 
15 and 16.) 

• See the 7 & 8 Geo. IV. c. 29, s. 13, referred 
to in note* p. 195; it is doubtful, ho;vever, if 
the definition ofthe term "dwelling-house" the!9 
contained, apply to the above offence; though in 
all probability it would be held to do so, the 
above offence being contained in the one (see 7 
& 8 Geo. IV. c, 29, s. 12) to which that definition 
was intended to apply. . . 

t See below, the punishment for solemnizing 
marriages contrary to the provisions of 6 & 7wm. 
IV, o. 8). 
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XX. Transportation for any term not 
exceedingfourteen years. 

I. Aiding prisoners to escape, or in at
tempting to escape from prison, whether 
an actual escape be made or not. (4 Geo. 
IV. c. 64, s. 43.) . 

2. Rescuing offenders sentenced to be 
transported or banished. ( 5 Geo. IV. c. 
84, s. 22.) 

3. Forging certificates given under the 
Income Tax Act. (5 & 6 Viet. c. 35, s. 
181, continued by 8 & 9 Viet. c. 4.) 

XXI. Transportation for any term not 
exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years nor less than one year, with 
or without hard labour or solitary con
finement, or with both. 

I. Forgery of memorials or certificates 
of registry, &c. of lands in Yorkshire or 
Middlesex (2 & 3 Anne, c. 4, s. 19; 5 
Anne, c. 18, s. 8; 6 Anne, c. 35, s. 26; 7 
Anne, c. 20, s. 15; 8 Geo. II. c. 6, s. 31 ; 
11 Geo. IV. & I Wm. IV. c. 66, ss. 23 and 
2.6); or of extracts from registers of mar
riage, baptism or burial, in order to sus
tain any claim to any allowance from 
the Compassionate Fund of the Navy, 
&c. (II Geo. IV. & l Wm. IV. c. 20, 
SS. 87 in part and 88.) 

2. Subscribing false petitions to the 
~eretary of the Admiralty, or personat
mg the representatives of deceased sea
men or marines, in order to procure 
a ce;tificate from the Inspector of Royal 
Marines, &c., thereby to obtain, without 
probate or letters of administration, any 
allowance from the Compassionate Fund 
of the Navy, &c. (II Geo. IV. & I Wm. 
IV. c, 20, ss. 86 and 88; 2 Wm. IV. c. 
40.) 

3. Making false affidavits, &c. in order 
to p~ocure any person to be admitted a 
pensioner as the widow of an officer of 
the royal navy, &c. (11 Geo. IV. & I 
Wm. I':'. c, 20, ss. 87 in part and 88.) 

4, Without authority, makino- or being 
possessed of instruments for m~king, &c. 
~aper used by any other bank than the 

ank of England. (ll Geo. IV. & I 
Wm. l':' c. 66, ss. 17 and 26.) · 
. 5. Wit?out authority, engraving, mak
mg ~r bemg possessP.d of instruments for 
b11kmg, &e. the notes, &c. of any other 
anlt than the Bank of England. ( ll 

Geo. IV. & I Wm. IV. c. 66, ss. 18 and 
26.) 

6. Without authority, making or being 
possessed of instruments for making, &c. 
foreiim bills, notes, &c. (II Geo. IV. 
& l Wm. IV. c. 66, ss. 19 and 26.) 

XXII. Transportation for any term not 
exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years nor less than one year. 

I. Subscribing or publishing, &c. false 
petitions to the Inspector of seamen's 
wills, in order to obtain a cheque or cer
tificate in lieu of probate or letters of ad
ministration, in cases where deceased's 
assets do not exceed 321. and 20l. respect
ively. (2 Wm. IV, c. 40, s. 33.) 

XXIII. Transportation for any term 
uot exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years, with or without hard labour 
or solitary confinement, or with both; and 
the offender, if a male, may be once, twice, 
or thrice publicly or privately whipped, 
in addition to such imprisonment. 

I. Stealing by clerks or servants. ( 7 
& 8 Geo. IV. c. 29, ss. 4 and 46.) 

2. Embezzlement by clerks or servants. 
(7 & 8 Geo. IV. c. 29, ss. 4 and 47.) 

3. Receiving property, the stealing or 
taking whereof is felony, knowing the 
same to have been stolen, &c. (7 & 8 
Geo. IV. c. 29, ss. 4 and 54.) 

4. Boatmen and others concealing &c., 
and not reporting according to law, or 
obliterating the marks &c. on, anchors 
or other articles found by' them on the 
coast, &,c. (provided the stealing of such 
articles on shore would amount to felony). 
(l & 2 Geo. IV. c. 75, s. l; and c. 76.) 

XXIV. Transportation for any term 
not exceedingfourteen nor less thau seven 
years, or imprisonment not exceeding 
three years, with or without hard labour 
or solitary confinement, or with both. 

l. Impairing or lightening the queen's 
current gold or silver coin, with intent 
to make the same, when so impaired &c., 
pass for the queen's current gold or silver 
coin. (2 Wm. IV. c. 34, ss. 5 and 19.) 

2. Stealing post letter-bags from Post
oftice packets, or unlawfu!Iy taking letters 
out of or opening such bags. (7 Wm. IV. 
& I Viet. c. 36, ss. 29, 41 and 42.) 

XXV. Transportation for any term not 
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exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
three years, with or without hard labour. 

L Embezzlement by public officers. 
(2 Wm. IV. c. 4, c. L) 

2. Forgery &c. of assay marks on 
gold or silver wares; or fradulently using 
genuine dies provided for marking such 
wares. ( 7 & 8 Viet. c. 22, s. 2.) 

XXVI. Transportation for any term 
not exceeding fourteen nor less than seven 
years, or imprisonment not exceeding 
two years, with or without hard labour 
or solitary confinement, or with both. 

1. Officer of the conrt certifying as 
true, &c. any false copy of a previous 
conviction &c. of any offence relating to 
the coin, where a person shall be subse
quently indicted for any such offence. 
(2 Wm. IV. c. 34, ss. 9 and 19.) 

XXVII. Transportation for any term 
not exceeding fourteen years, or confine
ment not exceeding five nor less than 
three years, with hard labour. 

1. Trading in slaves either directly or 
indirectly, or entering into contracts in 
connexion therewith; or forging certifi
cates of .valuation, sentences or decrees 
of condemnation or restitution, &c. ( 5 
Geo. IV. c. 113, s. 10; 3 & 4 Wm. IV. 
c. 73.*) 

XXVIII. Transportatio11 for the term 
offourteen years, or, in mitigation or com
mutation of such punishment, the offender 
to be publicly whipped, fined or impri
soned, or all or any one or more of them." 

1. Obliterating &c. the marks denot
i~g her Majesty's property, in any war
like or naval, ordnance or victualling or 
other P.ublic store~, for the purpos~ of 
concealmg her Majesty's property in such 
stores. (9 & lOWm. III. c. 41; 39 &40 
Geo. III. c. 89, ss. 4 and 7 ; 54 Geo. III. 
c. 60; 55 Geo. III. c. 127; 56 Geo. III. 
c. 138.) 

XXIX. Trt;nsportation for seven years. 
1. Obstl'?-ct~ng the execution of pro

cess, &c. w1thm the hamlet of ~apping, 
~te'!'ney, or any other place within the 
hputs.of the weekly bills of mortality, 
wherem perB?ns shall unlawfully assem
ble and associate for the sheltering them

• See also 3 & 4 Viet. c. 111. 

selves from their debtors, of which com
plaint shall have been made by a pre
sentment of the grand jury at a general 
or quarter sessions of the proper county. 
( 11 Geo. I. c. 22, ss. 1 and 2.) 

2. Aiding the escape from officers of 
justice of prisoners in their custody for 
the purpose of being carried to gaol by 
virtue of a warrant of commitment for 
treason or felony, or the escape of felons 
on their way for transportation. (16 Geo. 
II. c. 31, s. 3.*) 

3. Uiotously assembling-, to the number 
offive or more, to rescue offenders against 
the Acts relating to spirituous liquors; or 
assaulting persons who have given &c. 
evidence &c. against such offenders, &c. 
(24 Geo. II. c. 40, s. 28.) 

4. Prisoners for debt not delivering in 
under the Lords' Act a true account of 
all their estate and effects, &c.t (32 
Geo. II. c. 28, s. 17; 33 Geo. III. c. 5; 
39 Geo. III. c. 50.) 

5. Damaging, &c. buoys &c. fixed to 
the anchors or moorings of vessels in the 
Thames, iwith intent to steal the same. 
(2 Geo. III. c. 28, s. 13.) 

6. Being convicted a second timet of 
unlawfully stopping or attempting to stop 
or of otherwise preventing the conveyance 
of grain to or from any city, market-town 
or place in the kingdom. (11 Geo. II. 
c. 22; 36 Geo. III. c. 9, ss, 2 and 6.) 

7. With intent to prevent the re_moval 
of grain, pulling down 01· otherwise de·· 
stroying granaries, &c. ( 36 Geo. III. 
c. 9, s. 2.) 

* See also I &; 2 Geo. IV. c. 88, s. 1, which, 
under certain circumitancl"lf, inflicts transPor:
tion for seven years, or imprisonment not exce 
ing three years nor less than one year, u~n pe,.. 
sons rescuing or aiding in rescuing prisoners 
apprehended for felony, whilst in the P"rsonal 
custody of a constable or other person. The sta
tute regards the offeilder in such case as an. acces
sory after the fact, and therefore guilty of telony, 

t This offence appears to be incidentallt,re
pealed hy I & 2 Viet. c. 110, s. 119, wmch 
enacts that after the passing of that act, n.o ~~
soner for debt shall petition any court for h!S ,,. 
charge qnder the provisions of 32 Geo. II-. •· 
28, nor shall any creditor of any prisoner petition 
any court for the exercise of the comp~~ry 
power given against debtors under the prov!Slons. 
of that act. 

t The first offence is punishable, on summary 
conviction, with imprisonment and hard labour 
for any term not exceeding three months nor less 
than one month. 
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8. Forgery of declarations of the re
turn of premiums on policies or contracts 
of insurance. (54 Geo. III. c.133, s. 10; 
54 Geo. III. c. 144, s. 11.) 

9. Forcibly rescuing offenders or goods 
seized under 6 Geo. IV. c. 80 (for re
pealing the duties on spirits distilled in 
England, &c.), or otherwise forcibly op
posing the execution of the powers of 
that Act. (6 Geo. IV. c. 80, s. 143.) 

lO. Being found in company with 
more than four persons with smuggled 
goods, or in company with only one per
son, within five miles of the coast, &c. 
with such goods, and armed or disguised. 
(8 & 9 Viet. c. 87, s. 65.) 

11. Forgery of the superscription of a 
post letter, with intent to avoitl the pay
ment of postage.* (7 Wm. IV. & l 
Viet. c. 36, s. 34.) 

XXX. Transportation for any term not 
exceeding seven years. 

1. Forgery of the seal, &c. of the British 
~ociety. for extending the Fisheries and 
improvmg the Sea-Coasts of the Kingdom. 
(26 Geo. III. c. 103, s. 26.) 
. 2. Administering oaths intended to 

bmd the person taking the same to en
gage in any seditious purpose, &c., or to 
be of any association or confederacy 
formed for any such purpose, &c. (37 
Geo. III. c. 123, s. I.) 

~· Counterfeiting foreign gold or silver 
com, not permitted to be current within 
the realm. (37 Geo. III. c. 126, s. 2.) 

4. Bringing any such coin into the 
realm with intent to utter the same. (37 
Geo. III. c. 126, s. 3.) 

5. Boatmen &c. conveying anchors 
&e. which they know to have been swept 
for or ?therwise taken possession of with
out bem~ reported according to law, to 
:i-ny foreign port &c., and there dispos
~~~)of the same. (1 & 2 Geo. IV. c. 75, s. 

~XX~. Tramportation for seven years, 
or imprisonment for any period not less 
~han two years. 

.I. Without lawful excuse, making or 
hem~ possessed of any instrument for 
cakin~ t~e paper used for permits by the 

omm1ss1oners of Excise, or being pos

~There are still some cases to which this en
&ewuent ia applicable. 

sessed of any such paper, or engraving 
&c. any plate &c. for making or print
ing the paper used for permits, &c. (2 
Wm. IV. c. IG, s. 3.) 

2. Without lawful excuse, making or 
being possessed of instruments for making 
the paper to be usetl for postage covers, 
or being possessed of any such paper, or 
by any means imitating or causing to ap
pear in any paper the marks or threads, 
&c. to be used in postage covers. (3 & 4 
Viet. c. 96, s. 29.) 

XXXII. Transportation for set•en 
years, or imprisonment not exceeding 
four years. 

1. Forgery of certificates or bills of 
exchange mentioned in 2 & 3 'Wm. 
IV. c. 106 (An Act for enabling Officers, 
&c. in the Army to draw for their Half
Pay and Allowances). (2 & 3Wm. IV.c. 
106, s. 3.) 

XXXIII. Transportation for seven 
years, or imprisonment for any term not 
exceeding three years nor less than one 
year, with hard labour. 

I. Forgery of the seals, stamps or 
signatures of such certificates, official or 
public documents, proceedings of corpo
ratious, or joint stock or other compa
nies, or certified copies of such documents 
or proceeding, as are receivable in evi
dence in Parliament or in any judicial 
prQCeedings, or tendering in evidence 
such certificates, &c. with false or coun
terfeit seals &c. thereto; or 

2. Forgery of the signature of any 
equity or common law judge of the Su
perior Courts at Westminster, to any ju
dicial or official document, or tendering 
in evidence any such document with a 
false, &c. signature of any such judge 
thereto; or 

3. Printing copies of private acts or of 
the journals of either House of Parlia
ment, which copies shall falsely purport 
to have been printed by the printers to 
the Crown or either House of Parliament, 
or tendering in evidence any such copy, 
knowing that the same was not printed 
by the persons by whom it so purports to 
have been printed. (8 & 9 Viet. c. 113, 
s. 4.) 

XXXIV. Transportation for seven 
years or imprisonment for any term not 
exce~ding three years, with or without 
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hard labour or solitary confinement, or 
with both. 

I. Persons employed under the Post
Office stealing, embezzling, secreting or 
destroying post-letters. (7 Wm. IV. & l 
Viet. c. 36, ss. 26 and 42.) 

XXXV. Transportation for seven years, 
or imprisonment for any term not exceed
ing two years nor less than one year, 
with or without hard labour or solitary 
confinement, or with both. 

l. l<'orgery of the name or handwriting 
of witnesses attesting the execution of 
powers of attorney to transfer any public 
stock transferable at the Bank or South 
Sea House, or any capital stock of any 
hody corporate &c. established by char
ter or act of l'arliament, or to receive any 
dividend in respect thereof (l I Geo. IV. 
& l Wm. IV. c.,66, ss. 8 and 26.); or of 
copies of registers of baptisms, marriages,* 
or burials, directed by law to be transmit
ted to the registrar of the diocese ; or 
making false entries in such copies, &c. 
(11 Geo. IV. & l Wm. IV. c. 66, ss. 22 
and 26.) 

2. Clerks &c. of the Bank or South 
Sea House, with intent to defraud any 
person, making out dividend warrants for 
a greater or less amount than the persons 
on whose behalf they are made out are en
titled to. (ll Geo. IV. & l Wm. IV. c. 
66, ss. 9 and 26.) 

XXXVI. Transportation for seven 
years, or imprisonment for any term not 
exceeding two years, with or without hard 
labour or solitary confinement, or with 
both; a~d the ofi~nder, if.a male, may be 
on~, tw1cr;. or th;1~e publicly or privately 
whipped, m add1t1on to such imprison
ment . 

. l. Forg~ry of the stamps or seals on 
hides or skms (9 Anne, c. ll; IO Anne,"c. 
99; 5 Geo. I. c. 2, s. 9; 52 Geo. III. c. 
143, s. I; 7 & 8 Geo. IV. c. 28, ss. 8 and 
l) ; ?f the stai;nps or seals used for 
stampmg or sealmg cambrics or lawns, 

• As regards copies of registers of marriflges it 
would appear that this offence can now si~ce 
~he b~ing of 6 & 7 Wm. IV. e. 86 (for r~gister-
1ng 1rth~, deat~s, and marriages, in England), 
be comm1tte.d with respect to such copies only as 
were ttansm1tted before that Act came into ope 
rati.on, It is stil~ in full force, however, as regard; 
registers of baptisms or burials. (See the 49th sect 
of 6 & 7 Wm. IV. e. 86.) ' 

in pursuance of 4 Geo. III. c. 37, An 
Act for the better establishing a manu
factory of Cambrics and Lawns at Win
chelsea, in the County of Sussex, &c. 
( 4 Geo. III. c. 37, s. 26; 52 Geo. III. c. 
I43, s. l; 7 & 8 Geo. IV. c. 28, ss. 8 and 
9) ; of the stamps or seals on silk (13 
Geo. III. c. 56, s. 5; 52 Geo. III. c. I43, 
s. I ; 7 & 8 Geo. IV. c. 28, ss. 8 and 9; 
1 Wm. IV. c. 17, s. I); of the name or 
handwriting of the registrar of the Court 
of Admiralty or High Court of Appeals 
of Prizes, &c., to any instruments relating 
to the money or eftects of the suitors of 
those courts (53 Geo. III. c. I51, s. 12; 
7 & 8 Geo. IV. c. 28, ss. 8 and 9); of 
quarantine certificates (6 Geo. JV. c. 78, 
s. 25; 7 & 8 Geo. IV. c. 28, ss. 8 and 9); 
of the name or handwriting of Her llfa
jesty's Commissioners of Woods, Forests, 
Land Revenues, Works and Buildings, 
to any draft &c. for any money in t~e 
Bank &c. on account of such comm1s
sioners, &c. (7 & 8 Geo. IV. c. l!S,.ss. 8 
and 9; IO Geo. IV. c. 50, s. I24; 2 &3 
Wm. IV. c. I, s. I); or of the process of 
inferior courts for the recovery of debts 
and damages in personal actions (7 ~ 8 
Geo. IV. c. 28, ss. 8 and 9; 7 & 8 Viet. 
c. I9, s. 5 in part). 

2. Obstructing the executlon of p~oce~s, 
&c. within Suffolk Place or the Mmt, ID 

the parish of St. George, in the county of 
Surrey. (9 Geo. I. c. 28, ss. I and 2; 7& 
8 Geo. IV. c. 28, ss. 8 and 9.) 

3. Persons having preserved merchan
dise &c. belonging to vessels wr~cked 
&c. within the jurisdiction of the Cmque 
Ports, selling or otherwise making a~ay 
with the same, or in any manner alten~g 
the same with intent to prevent the dis
covery or identity thereof by the owners. 
(I & 2 Geo. IV. c. 76, s. 8; 7 & 8 Geo. 
IV. c. 28, ss. 8 and 9.) 

4. Quarantine officers deserting from 
their duty or permitting persons &c. to 
depart from lazarets &c., unless ~y per
mission under an, order in counc1l, &c. i 
or giving false certificates of vessels hav
ing duly performed quarantine. (6 Geo. 
IV. c. 78, s. 2I; 7 & 8 Geo. IV. c. 28, ss. 
8 and 9.) . 

5. Solemnizing marriages (except m 
the case of Quakers or Jews, or by spe· 
cial licence) in any other place than a 
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church, chapel or registered office, or 
doing so in any such office in the absence 
of the registrar of the district, &c. ( 7 
& 8 Geo. IV. c. 28, ss. 8 and 9; 6 & 7 
Wm. IV. c. 85, s. 39.) 

6. Superintendent registrars issuing 
certificates for marriage, or registering 
marriages, contrary to law; or registrars 
or superintendent registrars issuing li
cences for marriage, or solemnizing mar
riages, contrary to .Jaw. (7 & 8 Geo. IV. 
c. 28, ss. 8 and 9; 6 & 7 Wm. IV. c. 85, 
s. 40; 7 Wm. IV. & I Viet. c. 22, s. 3.) 

i. Destroying, counterfeiting or insert
ing false entries in, the register-books 
directed to be provided by the Act for 
registering births, deaths, and marriages 
in England ; or forging the seal of the 
register-office. ( 7 & 8 Geo. IV. c. 28, ss. 
Band 9; 6 & 7 Wm. IV. c. 86, s. 43.) 

8. Officer of the <'.Ourt uttering false 
certificates of indictments and convictions 
of a previous felony ; or any other person 
signing &c. such certificates as such 
officer, &c. (7 & 8 Geo. IV. c. 28, ss. 9 
and 11.) 

9. Simple larceny. (7 & 8 Geo. IV. c. 
29, ss. 3 and 4.) 

10. Deer-stealing, &c. where the deer 
are kept in enclosed lands. (7 & 8 Geo. 
IV. c. 29, ss. 3, 4, and 26.) 

ll. Deer-stealing, &c. where the deer 
are kept in unenclosed lands (for a second 
offenc~*); or offending a second time in 
comm1tt111g any other offence relating to 
?e~r for which a pecuniary penalty only 
JS imposed, whether such second offence 
be of the same description as the first or 
not. (7 & 8 Geo. IV. c. 29, ss. 3, 4, and 
26.) 

12. Deer-stealers &c. beating or 
wounding deer-keepers. (7 & 8 Geo. IV. 
C. 29, ss. 3, 4, and 29.) 

13. Stealing oysters &c. from oyster
bedsd &c. (7 & 8 Geo. IV. c. 29, ss. 3, 4, 
an 36.) 

14. Stealing or severing with intent 
to steal, ore, coal &c. from mines, &c. 
(7 & 8 Geo: IV. c. 29, ss. 3, 4, and 37.) 

15. Stealmg, or damaging with intent 
to steal, or maliciously destroying &c. 

• ~e first offence is punishable on summary 
~o~';;cgon only, by fine not exceeding ao/. (See 

eo. IV. c. 29, s. 26.) 

trees &c. growing in parks &c. or 
grounds belonging to dwelling-houses, if 
the value of the article stolen or the 
amount of injury done exceeds ll., or 
growing elsewhere, if such valne or 
amount exceeds 5l. (7 & 8 Geo. IV. c. 
29, ss. 3, 4, and 38; and c. 30, ss. 19 and 
27.) 

16. Stealing, or damaging with intent 
to steal, or maliciously destroying &c. 
trees &c., wherever growing, ifthe steal
ing thereof or the injury done is to the 
amount of a shilling at the least, and 'if 
the offender has been twice previously 
convicted.* (7 & 8 Geo.IV.c. 29,ss. 3,4, 
and 39; and c. 30, ss. 20 and 27.) 
· 17. Stealing, or damaging with intent 
to steal, or maliciously destroying &c. 
plants, vegetable productions &c. grow
ing in gardens, conservatories &c., if the 
offender has been previously convicted of 
any of such offences.t (7 & 8 Geo. IV. e. 
29, ss. 3, 4, and 42 ; and c. 30, ss. 21 and 
27.) 

18. Stealing, or breaking &c. with 
intent to steal, glass, fixtures &c. from 
buildings, or metal fences &c., belonging 
to dwelling-houses or fixed in any place 
dedicated to public use or ornament. (7 & 
8 Geo. IV. c. 29, ss. 3, 4, and 44.) 

19. Tenants or lodgers stealing chattels 
or fixtures let to be used with any house 
or lodging. (7 & 8 Geo. IV. c. 29, ss. 3, 4, 
and 45.) 

20. Destroying &c. threshing-machines, 
or engines used in any other manufacture 
than those of silk, woollen, linen, or cot
ton goods, or of framework-knitted pieces, 
stockings, hose or lace. (7 & 8 Geo. IV. 
c. 30, ss. 4 and 27.) 

21. Drowning mines, or ohstructing 
airways, shafts &c. belonging to mines, 
with intent to damage or delay the work

* The first two offences are punishable on sum
mary conviction only; the first by fine not ex
ceedincr fJ!. over and above the value of the trees, 
&c., or°amount of injury done, and the second_by 
imprisonment and hard labour not exceedmg 
twelve calendar.months. (See 7 & 8 Geo. IV. c. 
29, s. 39 ; and c. 30, s. 20.) 

t The first offence is punishable on summ~ 
conviction only, by impr1sonmPnt not exceedmg 
six calendar months, with or without hard labour, 
01• bv fine not exC"eeding 20/. over and above the 
value of the plants &c., or the injury done~ 
(See 7 & 8 Geo. IV. c. 29, s. 42; and c. 30, s. 21.) 



LAW, CRI:-.HNAL. [ 202 ] LAW, CR]l\HNAL. 

ing of them. (7 & 8 Geo. IV. c. 30, ss. 6 
:ind 27.} 

22. Destroying or damaging engines 
for working mines, or any buildings or 
erections used in colilducting the business 
of mines. (7 & 8 Geo. IV. c. 30, ss. 7 and 
27.) 

23. Damaging vessels otherwise than 
by fire, with intent to render them use
less. (7 & 8 Geo. IV. c. 30,ss.10 and 27.) 

24. Damaging sea-banks or the banks 
of rivers, canals or marshes, or injuring 
navigable rivers or canals, with intent 
and so as thereby to obstruct the naviga
tion thereof. (7 & 8 Geo. IV. c. 30, ss. 12 
and 27.) 

25. Maliciously setting fire to crops of 
grain or pulse, plantations of trees, heath, 
fern &c. (7 & 8 Geo. IV. c. 30, ss. 17 
and 27.) 

26. Offenders ordered to be confined 
in.Parkhurst prison escaping or breaking 
pnson, &c., after they have been already 
punished* for escaping therefrom, &c., or 
whilst in the custody of the person under 
whose charge they are confined. (7 & 8 
Geo. IV. c. 28, ss. 8 .and 9; 1 & 2 Viet. c. 
82, s. 12.) 

27. Rescuing offenders ordered to be 
confined in Parkhurst prison during their 
conveyance there or whilst in the cus
tody of the person under whose charge 
they are confined. (7 & 8 Geo. IV. c. 28, 
ss. 8 and 9; l & 2 Viet. c. 82, s. 13.) 

28. Persons having the custody of such 
offenders, allowing them to escape. ( 7 & 8 
Geo. IV. c. 28, ss. 8 and 9 ; l & 2 Viet. 
c. 82, s. 13.) 

29. Aiding in the escape of such of
fenders, or attempting to rescue them 
although no rescue be made. ( 7 & 8 Geo'. 
IV. c. 28, ss. 8 and 9; l & 2 Viet. c 82 
&. 13.) • ' 

30. Destroying, counterfeiting or mak

• That is to say, by an addition, not exceedin 
tho ye.ars, to t~e term of imprisonment for whic~ 
t ey "ere sub.1ect to be contined at the time of 
th~~sca~ &c.; or, if under sentence of trans. 
po ion, m. such manner as such persons esca 
Bng &c. are liable to be punished. (See sect. 121:)

Y the same section attempts to break . 
escape .fro~ P~khurst prison are mad!r1:~ or 
ab;e ;1th impr1.~cmment not exceedin ptw~f!1;
~hlcli ~~;tl~ m additioi;i to the punisfiment of 
such attempt~n er was SUbJect at the time to any 

ing false entries in non-parochial registers 
of births, deaths, marriages, &c. ( 7 & 8 
Geo. IV. c. 28, ss. 8 and 9; 3 & 4 Viet. 
c. 92, s. 8.) 

31. Convicts confined in the Penton
ville and l\lillbank prisons, being asecond 
time* convicted of breaking prison or 
escaping during their conveyance to such 
prisons. (7 & 8 Geo. IV. c. 28, ss. 8 and 9; 
5 & 6 Viet. c. 29, s. 24 in part; 6 & 7 
Viet. c. 26, s. 22 in part.) 

32. Rescuing or aiding in rescuing 
convicts during their conveyance to the 
Pentonville and Millbank prisons or 
during their imprisonment therein. (7 & 
8 Geo. IV. c. 28, ss. 8 and 9; 5 & 6 Viet 
c. 29, s. 25 in part; 6 & 7 Viet. c. 26, s. 
23 in part.) 

33. Persons having the custody of con
victs in the Pentonville and l\Iillbank 
prisons wilfully allowing them to escape; 
or any person aiding such convicts to 
escape, al though no escape be made, or 
attempting to rescue such convicts, or 
aiding in any such attempt, though no 
rescue be made. (7 & 8 Geo. IV. c. 28,ss. 
8 and 9; 5 & 6 Viet. c. 29, s. 25 in part; 
6 & 7 Viet. c. 26, s. 23 in part.) . 

34. Acting as a bailiff of any infenor 
court for the recovery of debts or 1da· 
mages in personal actions, without lawful 
authority (7 & 8 Geo. IV. c. 28, ss. 8 and 
9; 7 & 8 Viet. c. 19, s. 5 in part). 

35. Vforkmen in mines in Cornwall 
removing or concealing ore with i~tent 
to defraud the proprietors of such mmes. 
(2 & 3 Viet. c. 58, s. 10.) 

XXXVII. Transportation for seven 
years, or imprisonment for any term not 

* The punishment for a first escape or breach of 
prison is by an addition, not exceedmg th~ 
years, to the term of their imprisonment. (~ & ~ 

2Vkt. c. 29, s. 24 in part; 6 & 7 Viet. c. 26, s.\ ts 
in part.) By the same sections of th°"" · c 
attempts to break out of the l'entonville and M~· 
bank prisons or to escape therefrom, are pum · 
able by an addition not exceeding twelve cale.ndar 
months, to the ter~s of' the offenders' impriso~
ment. Also by sect. 21 of 5 & 6 Viet. c. 2. • 
and sect. 19 of 6 & 7 Viet. c. 26, convicts. ID 
the Pentonville and Millbank prisollB assaulung 
the governors or any of the ofticers or. st;nan~ 
employed therein, are liable, upon convtc.tion, ·o 
be imprisoned for any term not exceeding t?. 
years in addition to the term for which at th~ 
time of committing that offence they wererds~ 
ject to be confined, and, if males, may be o e 
corporal punishment. 

http:30,ss.10
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exceeding two years, with or without 
hard Jabour; and the offender, if a male, 
may be once, twice, or thrice publicly or 
privately whipped, in addition to such 
imprisonment. 

I. Child-stealing. (9 Geo. IV. c. 31, s. 
21.) 

XXXVIII. Transportation for seven 
years, or imprisonment for any term not 
exceeding two years, with or without bard 
labour. 

I. Bigamy. (9 Geo. IV. c. 31, s. 22.) 
XXXIX. Transportation for any term 

not exceeding seven years, or imprison
ment for any number of years. 
. ~· Cutting away or in any way in
iunng or concealmg buoys &c. belong
mg to vessels or attached to the anchors 
or cables of vessels, whether in distress or 
otherwise.* (1 & 2 Geo. IV. c. 75, s. 11.) 

XL. Transportation for any term not 
exceeding seven years, or imprisonment 
not exceeding two years, with or without 
~rd labour or solitary confinement, or 
With both. 

I. Counterfeiting the queen's current 
copp.er coin; or, without lawful authority, 
makmg or being possessed of instruments 
for cou?terfeiting such coin ; or buying 
or sellmg such coin at a lower value 
than it by its denomination imports. (2 
Wm. IV. c. 34, ss. 12 and 19.) 

XLI: Transportation for any term not 
exceeding seven years, or fine, imprison
men~ and such corporal punishment by 
pubhc or private whipping as the court 
shall direct. ' 

I. Slaughtering or flaying horses or 
other .~ttle without taking out the licence 
and g:ivmg the notice required by the Act 
fo~ regulating slaughtering-houses, or 
domg so at any other time than within 
the. hours limited by the Act, or not de
!aymg to do so, when prohibited by the 
mspector. (26 Geo. III. c. 71, s. 8.) 

IV. MISDEMEANORS. 

. Misd~meanors are punishable as follows, 
VIZ.: W1tb 

I. Transportation for life. 
• 

] The .1 .& 2 Geo. IV. c. 76, s. 6, contains a simij':·~~o~1sion as rf'gards buoys &c. within the 
0ff~

8 Jcbon of the Cmque Porfs, but subjects the 
n er to trsnsportation not exceeding fourteen 

1. Being at large within the United 
Kingdom [after being sentenced to be 
banished under the provisions of the 
Roman Catholic Relief Act (IO Geo. IV. 
c. 7),) without some lawful excuse, after 
three calendar months from such sentence. 
(IO Geo. IV. c. 7, s. 36.) 

II. Banishment for life. 
I. Jesuits or members of Religious 

Orders or Societies of the Church of Rome, 
bound by monastic or religious vows, 
coming into the kingdom (10 Geo. IV. 
c. 7, s. 29) ;* or 

2. Having obtained the Secretary of 
State's licence to come, not departing 
within twenty days after the expiration 
of the time mentioned in such licence, &c. 
(IO Geo. IV. c. 7, s. 31.) 
__ 3. Within any part of the kingdom, 
becoming a Jesuit or member of any 
Society of the Church of Rome bound by 
monastic or religious vows. (10 Geo. IV. 
c. 7, s. 34.) 

III. Transportation for the term ofj(JUT· 
teen years, or, in mitigation or comnmta
tion of such punishment, the offender to 
be publicly whipped, fined or imprisoned, 
or all or any one or more of them. 

I. Not being a contractor with the 
Commissioners of the Navy, Ordnance or 
Victualling Office for her Majesty's use, 
selling, receiving or being possessed of 
any warlike or naval, ordnance, victual
ling or other public stores, without being 
able to produce a certificate from the 
Commissioners of the Navy &c., ex
pressing the occasion &c. of such stores 
being so in possession. t ( 9 & IO Wm. Ill. 

• This and the next two offences do not apply 
to members of Female Societies, (10 Geo. IV. c. 7, 
.. 37.) 

t the mode in which the 39 & 40 Geo. III. 
c. 89, s. 1, imposes the above penalties in respect 
of these offences, is by enacting th.at persons
who commit them shall be deemed t'Bceium 
of stolen good.•, knowing them to have been 
stolen, and shall, on bein~ convicted thereof in 
due form of law, be trsnsported bevond the 
seas, for the term of fourteen years, t'n inanntf' tu 
other receivers of stolen gofJds are directed lo hll 
tra,sported by the laws and statutes of !his realm: 
and then by sec. 7 empowers the court to miti
gate or commute the punishment as above men
tioned : the punishment of receivers has, how
ever, been since altered by the 7 & 8 Geo. IV. 
c. 29, ss. ~4 and 55. It, therefore, becomes a ques
tion how far such alteration has modified the 

years, , above punishment.. 
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c. 41; 9 Geo. I. c. 8, s. 3; 39 & 40 Geo. VII. Transportation for seven years. 
III. c. 89, ss. 1 and 7; 54 Geo. III. c. 60; 55 l. Counterfeiting foreign copper or 
Geo. III. c. 127; 56 Geo. III. c. 138, s. 2.) other coin of a less value than silver 

2. Being a second time convicted (not coin, not permitted to be current in this 
being a contractor with the Commis- kingdom (for the second offence).* 
sioners of the Navy &c.) of being pos- (43 Geo. III. c. 139, s. 3.) 
sessed of &c. certain of her Majesty's or VIII. Transportation for seven years, 
other public stores, the being possessed or fine or imprisonment, or both, such 
&c. of which would not otherwise, as the imprisonment to be with or without hard 
first offence, subject a person to transpor- labour or solitary confinement, or with 
tation. (9 & 10 Wm. III. c. 41; 39 & 40 both. 
Geo. III. c. 89, ss. 5 and 7; 54. Geo. III. 1. Stealing, obliterating or destroying 
c. 60; 55 Geo, III. c. 127; 56 Geo. III. records or original documents belonging 
c. 138, s. 2.) 	 to Courts of Hecord, &c. (7 & 8 Geo. IV.· 

IV. Transportationforanytermnotex- c. 29, ss. 4 and 21.) 
ceedingjourteen nor less than seven years, 2. Stealing, destroying or concealing 
or fine or imprisonment, or both, such im- wills or other testamentary instruments, 
prisonment to be with or without hard la- either during the life of the testator or 
hour or solitary confinement, or with both. after his death. ( 7 & 8 Geo. IV. c. 29, ss. 4 

l. Bankers, merchants &c. converting and 22.) 
, 	to their own use money or securities in- 3. Stealing title-deeds. (7 & 8 Geo. IV. 

trusted to them to be applied for a spe- c. 29, ss. 4 and 23.) 
cified purpose. (7 & 8 Geo. IV. c. 29, ss. 4 4. Obtaining property by false pre
and 49.) tences.t (7 & 8 Geo. IV. c. 29, ss. 4 

'l. Bankers, merchants &c. converting and 53 ) 
·to their own use chattels, securities &c. IX. Transportation for seven years, or 
intrusted to them for a special purpose, fine and imprisonment. . 
but without authority to sell or negotiate l. Forgery of permits, or knowm&lY 
&c. the same. (7 & 8 Geo. IV. c. 29, ss, 4 accepting or receiving forged penmt.s. 
and 49.) (2 Wm. IV. c. 16, s. 4.) 

3. Fact?rs ?r agents pledging goods or X. Transportation for seve~ years, or 
merchand1s.e mtrusted to them for sale, I the like punishment as for a misdemeanor 
as a security for money &c. borrowed at common law.t 
&c. by them. (7 & 8 Geo. IV. c. 29, ss. 4 l. Purchasing or receiving anchors ~c. 
and 51;) . . which have been swept for or otherwise 

V: Transportation for any term not ex- taken possession of, whether ~he same 
ceedmgjo~rtee~ no1· less than seven years, have belonged to vessels in distress or 
or fine or 1m~risonment,. or both. Iotherwise, if such anchors ~c. have not 

l •. Agents mtrusted with goods making 
cons1gr_iments ~c. tfie~eof, without the 
authority of their prmc1pals. ( 5 & 6 Viet. 
C. 39, s. 6.) . 

VI. .Transportation for any term not 
exceedin~ fo~rteeii nor less than seven 
years, or imprisonment, ~ith hard labour, 
for any ~e~ not exceedmg three years. 

1. Bemg m any land, by night, to the 
n11:mber of three or more (any of them 
berng a~med), for the purpose of taking or 
destroymg game* or rabbits. (9 Geo. IV. 
c. 69, S. 9.) 

• F~~ the ,:puryoses of 9 Geo, rv. c. 69, the 
W?rd game mcludes hares, pheasants, 
tridges, grouse, heath or moor game blll<lk g:O 
and bustards. (See sec. 13.) ' ' 

been reported &c. accordwg to law. 
(1 & 2 Geo. IV. c. 75, s. 12; and c. 76, 
s. lo.) 

XI. Transportation for seven years, or 
imprisonment with or without hard la· 
hour. 

l. Assaulting officers on account of 
the exercise of their duty in the pre
· 
-------------- 

• The punishment for a first offence is impri· 
sonment not exceeding one year. . h d 

1t See the 8 & 9 Viet. c. 109, •· 17, w uc ~ 
clares that persons winning money, &e. by ~heaof 
ing at cards or other games, shall be gmltY ii 
obtaining such money, &c. by false pretences, an 
shall be punished accordingly.. •

:!: The :punishment for a misdemeanor at com 
mon law 18 fine and imprisonment. 
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servation of vessels in distress, &c. (9 
Geo. IV. c. 31, s. 24.) . 

XII. Fine cf 401., or if the offender 
have not goods or chattels, lands or tene
ments to the value of 40l., then imprison
ment by the space of one half-year;* and, 
besides the before-mentioned punishment, 
.the offender may be imprisoned with hard 
labour for a term not exceeding seven 
years, or transported for a term not ex
ceeding seven years; and, in addition to 
or in lieu of the before-mentioned punish
ments, may be imprisoned with hard 
labour for any term not exceeding the 
term for which he may be imprisoned as 
aforesaid; and the offender on convic
tion cannot thenceforth be received as a 
witness in any court of record, unless 
the judgment given against him be re
versed. 

I. Subornation of perjury in any of the 
Queen's Courts of Chancery or Courts of 
Record, or in any Leet, View of Frank
pledge, or Law-day, Ancient Demesne 
9ourt, Hundred Court, Court Baron, or 
ID the Court or Courts of the Stannary in 
the counties of Devon and Cornwall; or 
suborning witnesses sworn to testify in 
perpetuam rei memoriam.t (5 Eliz. c. 9, 
ss. 3, 4,and 5; 29 Eliz. c. 5; 21 Jae. I. c. 
28, s. 8; 2 Geo. II. c. 25, s. 2; 3 Geo. IV. 
C.114; 7 Wm. IV. & 1 Viet. c. 23.) 

XIII. Fine cf 201. and imprisonment 
for six months ;t and besides the before
mentioned punishment the offender may 
be imprisoned with hard labour for a term 

• It is oi:iiy when the offender is prosecuted 
":nder ~ Ehz. c. 9, that he is liable to this por
tion of these penalties. If prosecuted at common 
~aw he is punishable with fine and imprisonment; 
~may he sentenced to the other penalties stated 

a ve. The common-law offence extends also to 
aubornation of pei:jury in any judicial proceedin~. 

t See also 12 Geo. I. c. 29, s. 4 (made per
petual by 21 Geo. II. c. 3), as to subornation of
l,";(bry hand perjury, &c. by attorneys &c., for 

.ic t e court may cause them after an exa ... 
nunation in a summary way to be iransported for 
:;;~~1:'."• The offence does not appear to be 

t It is only when the offender is prosecuted
~nder 5 Eliz. c. 9, that he is liable to this por

on of these penalties. TI1e punishment for the 
~lllm?n·law offence is the same as for subornation 
in ~erJ~ j _and per:jury at common law may be 
all ny J~d1c1al proceeding. Prosecutions are usuaiJ' carried on for the oftence as at common law, 

not under the otatute. 

not exceeding seven years, or transported 
for a term not exceeding seven years; and, 
in addition to or in lieu of the before
mentioned punishments, may be impri
soned with hard labour for any term not 
exceediug the term for which he may be 
imprisoned as aforesaid ; and the offender 
on .conviction cannot thenceforth be re
ceived as a witness in any Court of Re
cord, unless the judgment given against 
him be reversed. 

1. Perjury in any of the Conrts men
tioned above in the case of subornation of 
perjury, or by any person examined ad 
perpeluam rei memoriam. (5 Eliz. c. 9, ss. 
6 and 7; 29 Eliz. c. 5; 21 Jae. I, c. 2S, s. 
8; 2 Geo. II. c. 2.5, s. 2; 3 Geo. IV. c. 
114; 7 Wm. IV. & 1 Viet. c. 23.*) 

2. Seamen or marines attempting to 
obtain their pay by means of forged cer
tificates of their discharge from the 
queen's ships, or from hospit.als or sick
quarters. (11 Geo. IV. & 1 Wm. IV. c. 
20, s. 89; 7 Wm. IV. & I Viet. c. 23.t) 

3. Forgery of certificates of the Com
missioners for executing the office of Lord 
High Admiral, of the purchase or sale of 
any naval or victualling stores. (2 Wm. 
IV. c. 40, s. 32; 7 Wm. IV. & 1 Viet. 
c. 23.) 

4. Making false declarations or signing 
false notices for the purpose of procuring 
marriages ; or 

5. Forbidding the issue of any super
intendent registrar's certificate, by falsely 
representing oneself to be a person whose 
consent to such marriage is required by 
law. (6 & 7 Wm. IV. c. 85, s. 38; 7 Wm. 
IV. & 1 Viet. c. 23; 3 & 4 Viet. c. 72, s. 4.) 

6. Making false statements for the pur
pose of their being inserted in registers of 
births, deaths, or marriages. (6 & 7 Wm. 
IV. c. 86, s. 41; 7 Wm. IV. & I Viet. 
c. 23.) 

XIV. Transportation for seven years, 
or imprisonment with hard labour for any 
term not exceeding three years. 

• There is a great number of public Acts, be
sides those mentioned above, by which cases of 
false swearing are declared to be perjury, or to be 
punishable as perjury; but it would have occu
pied too much space to have inSE>rted them here. 

t This and the next four offences subject the 
persons committing the';" to the penalties of per-
J~· . 
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I. Assaulting or obstructing persons 
duly employed for the prevention of 
smuggling. (8 & 9 Viet. c. 87, s. 66.) 

XV. Transportation for seven years, or 
imprisonment with or without hard la
bour for any period not exceeding three 
years; and during such imprisonment the 
offender may be publicly or privately 
whipped* as often and in such manner 
and form as the Court shall direct, not 
exceeding thrice. 

l. Discharging or aiming fire or other 
arms, or discharging or attempting to 
diicharge any explosive substance, at or 
near the person of the queen, or striking 
or attempting to strike at the person of 
the queen, or in any other manner throw
ing or attempting to throw anything at 
or upon her person, with intent to injure 
or alarm, the queen or break ths public 
peace, or whereby the public peace may 
be endangered; or having fire or other 
arms, or any explosive or dangerous mat
ter or thing near the queen's person, with 
intent to use the same to injure or alarm 
her. (5 & 6 Viet. c. 51, s. 2.) 

XVI. Transportation for seven years, or 
imprisonment for any term not exceeding 
two years, with or without hard labour 
or solitary confinement, or with both; and 
the offender, if a male, may be once, 
twi~e, or. thrice. ,Publicly or _privately 
whipped, m addition to such unprison
ment. 

I. Receiving property the stealing, 
taking &c. whereof is made an indictable 
misdemeanor by 7 &8 Geo. IV. c. 29, 
knowing the same to have been un
lawfully stolen, taken &c. (7 & 8 Geo. 
IV. c. 29, ss. 4 and 55.) 
. 2. Boatmen.and others concealing &c. 

3:11d no.t reportmg according to law, or ob
hteratmg the marks &c. on, articles 
found by them on the coast (provided the 
stealing of such articles on shore would 
be an indictable misdemeanor). (l & 2 
Geo. IV. c. 75, s. I; and c. 76.) 

3. Maliciously destroying the dams of 

• It may be a 9uestion_whetherthe 5 & 6 Viet, 
c~ 51, s. 2, notw1thstandmg the provision ot 1Geo. IV. c. a7, 9uoted above (p.1s7), has not ex
tended the punishment of whippino- to the c f 
female offende_rs.. (See Sewmtl• n.'.Port of c"::'rnt 
~l LahiwbCo'!'m•sswners, p. 4G.) The above offence 
1i a g m~emeanor. 

fish-ponds or mill-ponds, or poisoning 
fish-ponds. ( 7 & 8 Geo. IV., c. 30, ss. 15 
and 27.) 

XVII. Transportationfor seven years, or 
imprisonment with hard labour for any 
term not exceeding two years. 

I. Taking or destroying game* or 
rabbits by night, in any land or on any 
public road, path &c., or at the openings, 
gates &c. from such land into such pub
lic road &c., or entering any such land, 
by night, with any instrument for that 
purpose (for the third offence). t (9 Geo. 
IV. c. 69, s. l; 7 & 8 Viet. c. 29, s. 1.) 

2. Assaults on gamekeepers by persons 
found committing any of the last-men
tioned offences. (9 Geo. IV. c. 69, s. 2; 7 
& 8 Viet. c. 29, s. I.) 

XVIII. Transportation for ~ny !erm 
not exceeding seven years, or imprison
ment not exceeding two years. . 

I. Being guilty of an unlawful combi
nation or confederacy. (37 Geo. III. c. 
123, s. 1 ; 39 Geo. Ill. c. 79, ss. 2 and 8; 
52 Geo. ,UL c. 104, s. 1; 57 Geo. III. c. 
19, s. 25.) 

2. Being present at meetings for the 
purpose of drilling persons to the use of 
arms &c., such meetings being unautho
rized by her Majesty or the lieutenant or 
two justices of the peace of the cou.nty 
or riding, by commission or otherwise; 
or drilling persons to the use. of arms, 
&c. (60 Geo. III. & 1 Geo. IV. c. I, 
s. I.) • 

XIX. Imprisonment for life, loss of the 
offender's right hand, and forfeiture of 
his goods and chattels, and of the pro
fits of his lands during life. , 

l. Assaulting any judge of th~ q~een s 
courts of law <lr equity, or any Justice of 
assize, oyer and terminer, or general gaol 
delivery, whilst acting in his official ca
pacity; or striking any person in ~he pre
sence of any such judge or JUStlce.i 
(Hawk. P.C. b. i. c. 21, s. 3; Seven!h 
Report ef the Criminal Law Commis
sioners, pp. 49 and 160.) . 

XX. imprisonment for life and forfeit· 

* For the definition of game, see p. 204, note*• 
t The two first offences are punishable on sum· 

mary conviction. 
:t This and the next olfenc' are punishable al 

common law. 

1 
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ure of the offender·s goods and profits of 
his lands, 

1. Rescuing prisoners being in the pre
sence of any such judge whilst acting in 
his official capacity. (Hawk. P.C. b. i. c. 
21, s. 5; Seventh Report ef the Crimi11al 
Law Commissioners, pp. 49 and 160.) 

XXL Imprisonmentfor life, and forfeit
ure• of all goods and chattels real and 
personal. 

1. Being a second timet convicted of 
publishing fond, fantastical or false pro
phecies, to the intent thereby to make any 
rebellion or other disturbance &c. within 
the queen's dominions.t ( 5 Eliz. c.15, s. 3.) 

XXII. Imprisonment for life. 
1. Hearing and being present at any 

other form of common prayer &c. than 
is mentioned .and set forth in the Book 
of Common Prayer, having been twice§ 
previously convicted of the same. ( 5 & 
6 Edw. VI. c. 1, s. 6; 13 & 14 Car. II. 
c. 4, s. 24.) 

2. Clergymen of the Established 
Church using any other form of common 
prayer &c. than is set forth in the Book 
of Common Prayer, or speaking in dero
gation thereof, having been twicell pre
viously convicted of any such offence. f 
(l Eliz. c, 2, s. 6; 13 & 14 Car. II. c. 4, 
s. 24.) 

3. Persons not having any spiritual 
P.romotion committing any such last-men
tioned offence, after their first convic
tion.*"' (1 Eliz. c. 2, s. 8; 13 & 14 Car. 
II, c. 4, s. 24.) 

• This forfeiture being by statute only, does not, 
as ob.served above, constit11te the offence a felony. 

t fhe punishment for the first offence is fine 
of Joi. and imprisonment for one year. (;Eliz. 
c. J;, s. 2.) 

t This offence may be considered to be virtu
ally obsolete. 

? The punishment for the first offence is im
prisonment for six months, and for the second is 
one year. 

II The punishment for the first offence is im
prisonment for six months, and for the second 
one year. (1 Eliz. c. 2, ss. 4 and;,) 
~. Besid.es being imprisoned, the offender for 

tl1e first ofte!'ce forfeits the profits of all his spi
!1tual benefices or promotions coming or arising 
m oi:e whole year next after his conviction; and 
~or lus second and third offences, is to be deprived 
Ipso facto of all his spiritual promotions. (I Eliz. 
c. 2, &S. 4, 5, and 6.) 

~· 'fi1e punishment for the first offence is im
pr1"0nment for one year, (I Eliz, c. 2, •· 7.) 

4. In interludes, plays &c. declaring 
or speaking anything in derogation &c. 
of the Book of Common Prayer, or com
pelling or causing any parson or other 
minister to use any other form of com
mon prayer &c. than is mentioned in 
the said book ; or interrupting any par
son or other minister in saying common 
prayer &c. in the form mentioned in the 
said book, having been twice* previously 
convicted of any snch offence. t (1 Eliz. 
c. 2, s. 11 ; 13 & 14 Car. II. c, 4, s. 24.) 

XXIII. Imprisonment for any term not 
exceeding twelve nor less than six months, 
and the offender to be liable to such other 
punishment as may by law be inflicted 
in cases of high misdemeanors.t 

1. Publishing in English newspapers 
anything tending to excite hatred of the 
queen, &c., as having been previously 
printed in some foreign paper which has 
not been so printed. ( 38 Geo. Ill. c. 78, 
s. 24.) 

XXIV. Fine and imprisonme11t, with or 
without hard labour or solitary confine
ment, or with both. 

1. Refusing to deliver up &c. post
letters which ought to have been deli
vered to any other person, or post-letters 
which shall have been found by the per
son so refusing or any other person, &c. 
(7 Wm. IV. & 1 Viet. c. 36, ss. 31 and 
42.) 

XXV. Fine"and imprisonment, and such 
corporal punishment by public or private 
whipping as the court shall direct. 

1. Persons who keep or use slaughter
houses or places, throwing into lime-pits 
&c., orj destroying or burying, the hides 
of cattle slaughtered &c. by them; or, 

* The punishment for the first offence is for
feiture of 100 marks, or, if the offender do not 
pay the same within six weeks after his convic
tion, six months' imprisonment instead; and for 
the second offence is forfeiture of 400 marks, or, 
if the offender do not pay the same within six 
weeks after his conviction, twelve months' impri
sonment instead. (1 Eliz. c. 2, ss. 9, 10, 12, and 
13.) • 

t Besides being imprisoned for life, the person 
committing any of the above offences for the 
third time, forfeits all his goods and chattels; but 
this forfeiture being by statute only, does not, as 
above observed, constitute the offence a felony.

:t The punishment for high misdemeanors at 
common law was tine, imprisonment and inf&· 
mous corporal punishment; but the punis11ment 
of the pillory has been wholly aholished. 

http:Besid.es
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2. Persons, generally, being guilty of 
any offence against the Act for regulating 
slaughtering-houses for which no punish
ment is expressly provided. (26 Geo. 
III. c. 71, s. 9.) 

XX.VI. Fine, imprisonment, or other 
corporal punishment. 

I. Procuring or soliciting infants to 
grant annuities, &c. (53 Geo. III. c. 141, 
s. 8.) 

XXVII. Imprisonment and fine and 
ransom* to the queen. 

I. Being sufficient to travel, not being 
assistant to the justices, when warned to 
ride with them, in aid to resist riots, &c. 
(2 Hen. V, st. I, c. 8.) 

2. Contemning, despising or reviling 
the sacrament of the Lord's Supper. (I 
Edw. VI. c. I, s. l; l Eliz. c. I, s. 14.) 

XX.VIII. Imprisonment and ransom at 
the queen's will. t 

I. Forcible entry into lands and tene
ments. (5 Rich. II. st. I, c. 8; 15 Rich. 
II. c. 2.t) 

XX.IX. Imprisonment and fine at the 
queen's will.§ 

I. Any of the clergy enacting or pro
mulgating &c. any constitutions or or
dinances, provincial or synodal, or any 
other canons, without the royal assent 
and licence. (25 Hen. VIII. c. 19, s. 1; 
1 Eliz. c. I, s. 6.) 

XXX. Fine and imprisonment. 
1. Not assisting the justices to arrest 

persons holding lands &c. forcibly, after 
forcible entry made. (15 Rich. II. c. 2.) 

2. Frauds by collectors or other offi
cers intrusted with the receipt, custody 
or management of any part of the public 
revenues!! (50 Geo. III. c. 59, s. 2) ;-of 
any part of the revenue of Excise. (7 
& 8 Geo. IV. c. 53, s. 44.) 

* It would appear that where a person is to 
make fine and ransom, he is not to pay two dif
ferent sum.s (Co.-Litt., 127 a); but, according to 
Dyer, p. 232, pl. a, the ransom must be treble 
the tine at least. • 

t That is, th~ will of t~e queen as declared by 
~er. representatives, the Judges, in her courts of 
JUStiCe. 

:j: See also 4 Hen. IV. c. 8 • 8 Hen VI c 9 • 
31 Eliz. c. 11 ; 21 Jae. I. c. 15: • • • ' 

§ That is, as de<;lared by the judges. 
11 The <?ffender IS also, on conviction, rendered 

for ever incapable of holding or enjoying an 
office under the crown. . . Y 

3. Persons concerned in the trans
mitting or delivery of writs for the elec
tion of members of parliament, wilfully 
neglecting or delaying to transmit or de
liver any such writ &c. (53 Geo. III. c. 
89, s. 6.) 

4. Gaolers exacting fees from prisoners 
for or on account of the entrance, com· 
mitment or discharge of such prisoners, 
or detaining prisoners for non-payment 
of fees.* (55 Geo. III. c. 50, s. 13.) 

5. Furious driving, &c. by persons hav• 
ing charge of stage-coaches or public car
riages, not being hackney-coaches drawn 
by two horses only, and not plying for 
hire as stage-coaches, whereby any per· 
son is injured. ( l Geo. IV. c. 4.) 

6. Buying or selling offices, or keeping 
any place of business in any manner re· 
!ating to the sale or purchase thereof.t 
(5 & 6 Edw. VI.c.16; 49Geo.III.e. 
126, s. 3; 6 Geo. IV. c. 105, s. IO.) 

7. Officers exacting fees from prisone!8 
against whom no bill of indictment JS 
found by the grand jury, or who are ac· 
quitted on their trial or discharged by 
proclamation for want of prosecution.i 
(55 Geo. III. c. 50, ss. 4 and 9.) 

8. Officers of Customs or Excise by 

* TI1ey are also, upon conviction, rendered in· 
capable of holding their offices. The 55 Geo. III. 
c. :'>O, s. 13, did not extend to the Queen's Bench 
prison, the Fleet, or the Marshalsea and Palace 
Courts, But now, by 5 & 6 Viet. c. 22, a. 11, 
which consolidates the Queen's Bench, Fleet,an,d 
Marshalsea Prisons, and enacts that the Queen I 
Bench Prison shall, after the passing of that act, 
be called the Queen's Prison, all fees and grstu· 
ities payable by prisoners on their entrance or 
discharge &c. from the Queen's Prison ( extl\'.t 
such as shall be asnctioned by the Lords of 6 
Treasury, for work and labour actually perfo~ed 
for such prisoners) are abolished, and any offi~er 
who exacts any such fees or gratuities, or detains 
any prisoner on account of the non-~ytl!ent 
thereof, is rendered incapable of holdin~ Dis office, 
and is guilty of a misdemeanor pumshable .by 
fine and imprisonment. See also the 8 & 9 Viet. 
c. 114, which explains and amends the 55 Geo. 
111. c. ao. 

t The punishment for this and the next tw_enty· 
five offences (6 to 31 inclusive), is not assigned 
them by the statutes creating them : they

80
8g 

•merely misdemeanors by the statutes, but ~ 
the common law punishment of fine and 1mprr 
sonment attaches. 

t The offender, on conviction, is also rendE':! 
incapable of holding- his office. See the 8 ~ 
Viet. c. 114, which explaina and amendi the b 
Geo, UL c, ~o. 
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their misconduct causing waste, &c. in 
merchandise warehoused in warehouses 
under the Act for permitting goods im
ported to be secured iu warehouses with
out payment of duty on first entry. (4 
Geo. IV. c. 24, s. 72.) 

9. By false certificates or representa
tions endeavouring to obtain from Chel
sea Hospital any pension, privilege or 
advantage.* (7 Geo. IV. c. 16, s. 25.) 

10. Setting spring-guns or man-traps, 
except within a dwelling-house for the 
protection thereof. (7 & 8 Geo. IV. c. 
18, ss. 1 and 4.) 
· 11. Jesuits, or members ofany religious 
order or society of the Church of Home, 
bound by mouastic or religious vows, 
within the United Kingdom, admitting 
any person to become a member of any 
such order or society.t (10 Geo. IY. c. 
7,s.23.) 

12. Parish officers refusing to call 
meetings, &c. according to the provisions 
of the Act for the better Regulation of 
Vestries. (1 & 2 Wm. IV. c. 60, s. 11.) 

13. l\Iaking false answers to any of the 
questions directed by the Heform Act to 
~e put by the returning officer at elec
tions of members of parliament, if re
quired by any candidate, to any voter at 
the time of his tendering his vote. (2 & 
3 Wm. IV. c. 45, s. 58.) 

14. Refusing to attend, &c. the Poor 
Law Commissioners ( 4 & 5 Wm. IV. c. 
76, s. 13); the Tithe Commissioners (6 & 
7 Wm_ IV. c. 71, s. 93); or the Copy hold 
Commissioners ( 4 & 5 Viet. c. 35, s."94 ). 

l~. ~orgery, &c. of protections from 
service m the navy. (5 & 6 Wm. IV. c. 
24, s. 3.) 

16. Making false declarations in cases 
where declarations are substituted for 
oaths by the Act for abolishing unneces
sary Oaths. (5 & 6 Wm. IV. c. 62, s. 21.) 

17. Executing &c. renewed eccle;iasti
cal leases, knowmg the recital required by 
~w contained therein to be false. (6 & 7 

m. IV. c. 20, s. 3.) 
~8. Making false statements in decla

rations required to be delivered to the 

. • The offender also forfeits all claim to pen
sion or emolument on account of service wounds 
or disal ility. ' 
. t 111is offence does not apj>ly to female eocie

lles. (10 Geo. IV. c. 7, •· 37.) 
VOL. JI. 

Commissioners of Stamps and Taxes be
fore being allowed to print and publish 
newspapers. (6 & 7 Wm. IV. c. 7b, s. 6.) 

19. Making, &c. false declaration of 
being qualified to be elected a member of 
the House of Commons. ( 1 & 2 Viet. c. 
48, s. 7.) 

20. Frauds in assignments of pensions 
for service in her Majesty's navy, royal 
marines or.ordnance. (2 &. 3 Viet. c. 51, 
s. 8.) 

21. Making false declarations touching 
any of the matters contained in the Act 
for procuring Heturns relative to High
ways and Turnpikes. (2 & 3 Viet. c. 40, 
s. 9.) 

22. Officers of railways making false 
returns, under the Act for regulating rail
ways, to the committee of the Privy Coun
cil for Trade. (3 & 4 Viet. c. 97, s. 4.) 

23. Making false returns of corn, un
der the Act regulating the importation of 
corn. (5 & 6 Viet. c. 14, s. 42.) 

24. Making false entries in the Register 
Book of Copyrights. ( 5 & 6 Viet. c. 45, 
s. 12.) 

25. Voters making false answers to re
turning officer at elections of members of 
of parliament. ( 6 & 7 Viet. c. 18, s. 81.) 

26. Actuaries or other persons holding 
appointments in savings' banks, receiving 
deposits and not paying the same over to 
the managers of such banks, &c. (7 & 8 
Viet. c. 83, s. 4.) 

27. The registrar of joint-stock com
panies or any person employed under him, 
demanding or receiving any gratuity or 
reward beyond the fees allowed by I.aw. 
(7 & 8 Viet. c. llO, s. 22.) 

28. Directors of joint-stock companies 
by w horn certificates of shares are issued, 
making false statements on such certifi
cates as to the date of the first complete 
registration of such companies. (i & 8 
Viet. c. l 10, s. 26 in part.) 

29. Persons knowing dogs or skins of 
dogs found in their possession, by virtue 
of a search warrant, to be stolen dogs, or 
the skins of stolen dogs (for the second 
offence"'). (8 & 9 Viet. c. 47, s. 3 in 
part.) 

• The first offenca is punishable on summary' 
conviction before two or more justic£>s by p~ym_ent 
ot' such sum, not exceeding 20/., as t-0 the JUstieet: 
shall seem meet. 

p 
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30. Corruptly taking any reward for 
aiding persons to recover stolen &c. 
dogs. (8 & 9 Viet. c. 47, s. 6.) 

31. Offences against the provisions of 
the 8 & 9 Viet. c. 100 (An Act for the 
regulation of the care and treatment of 
Lunatics), and the 8 & 9 Viet. c. 126 (An 
Act to amend the laws for the provision 
and regulation of Lunatic Asylums for 
counties and boroughs, aud for the main
tenance and care of Pauper Lunatics iu 
England), declared by those Acts to be 
misdemeanors. 

32. Using contemptuous words or ges
tures of or against the queen.* 

S3. Unlawful assemblies. 
34. Routs. 
35. Riots. 
36. Affrays. 
37. Conspiracy. 
38. Bribery.t 
39. Blasphemy. 
40. Blasphemous or seditious libels.t 
41. Unlawfully refusing to serve pub

lic offices. 
42. Executing official duties before 

taking oath of office and giving security, 
where the same are required by law. 

43. Wilfully disobeying any statute, by 
doing what it prohibits or omitting what 
it commands, whereby the public are or 
may be injured. 

44. Wilfully disobeying any lawful 
warrant, order or command of her Ma
jesty! or any. court or person acting in a 
public capacity and duly authorized in 
that behalf, wh~re .no other penalty or 
mode of proceedmg is expressly provided. 

45. Obstructing officers in the execu
tion of any public office or dutv. 

46. Excess or abuse of authority by 
public officers. 

47. Extortion by public officers. 
48. Fraudulent misapplication by pub

• This and the following fifty-two offences (2\1f.o 84inclusive) are misrlemeanorsatcommon law 
&lnd as su~h, punishable with fine and imprison~ 
ment. (See_ t~e Seventh Ueport of the Criminal 
~'lW Comm1SS1oners, and the authorities there 
cited.) 


t See~ & 6 Viet. c. 102, s. 20. 

. t These offences, whe!1 committed for a second 

time, were made punishable as high misde~ 
meanol'9 ar by banishment, by 60 Geo. III. & I 
Geo. IV. c. 8; but II Geo. IV. & I Wm. IV. c. 
73, repealed the l.attez portion of the punishment•. 

lie officers of property under their con· 
trol as such officers. 

49. Unlawfully, and contrary to oath of 
office, disclosing matter the knowled1<e of 
which has been acquired in an official 
capacity. 

50. Assaulting &c. persons on account 
of anything done by them in connexion 
with any judicial proceeding. 

51. Contempts of courts of justice or 
magistrates, by uttering insulting, oppro
brious, or menacing words, or by acts or 
gestures expressed or done in the face of 
such courts or in the presence of such 
magistrates. 

52. By force, or by violent or out
rageous conduct, interrupting the pro· 
ceedings of courts of justice. 

53. The wilful omission by judicial 
officers to do their duty. 

54. Oppression by judicial off!cers. 
55. Judicial officers taking bribes .. 
56. Bribing or otherwise corruptly ID· 

fiuencing judicial officers. 
57. Persons procuring themselves to 

be returned as jurors, with intent to ob
tain a verdict or any undue advantage for 
any person interested in a trial. 

58. Unlawfully preventing persons 
from serving as jurors. . 

59. Jurors determining their verdict 
by any mode of chance. 

60. Witnesses refusing to be swo;n or 
to give evidence in judicial.proce~dmgs. 

61. Unlawfully preventrng witnesses 
from giving evidence in judicial proceed
ings. 

62. Endeavouring to procure the com
mission of perjury. . 

63. Publishing statements, pendmg 
suits or prosecutions, with intent to ex
cite prejudice for or against any party to 
such suits or prosecutions. 

64. Fabricating false evidence. . 
65. By disposing of dead bodie~, with· 

out giving notice to the coroner, Ill cases 
where inquests ought to be taken, ob
structing the taking of such inquests. 

66. Gaolers and others, contrary to 
their duty, allowino- dead bodies to re· 
main unburied and to putrefy, without 
giving notice to the coroner, in cases 
where inquests ought to be taken. 

67. Challenging or provoking to figh~ 
or to commit a breach of the peace. 
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68. Open indecency in places of public 
resort or in view thereof. 

69. Keeping gaming or other disorderly 
houses.* 

70. Arresting or otherwise obstructing 
the burial of dead bo<lies. 

71. Unlawfully disinterring dead 
bodies. 

72. Buying or selling wives. 
73. Selling unwholesome provisions. 
74. Maliciously exposing persons la

bouring under contagious diseases in 
places of public resort. 

75. Common nuisances. t 
76. Corrupting wells or springs used 

by the public. 
77. Innkeepers refusing to receive tra

vellers, their inns not being fully occu
pied at the time, and a reasonable sum 
being tendered for accommodation. 

78. Battery. 
79. False imprisonment. 
80. Assaults. 
81. Persons maim\ng themselves, with 

intent to evade the discharge of any pub
lic duty. 

82. Cheats. 
83. Forgery, in cases where no punish

ment is provided by statute. 
84. Concealing treasure-trove. 
XXXI. Forfeiture, fine not exceeding 

200l. and costs of suit, and also such 
further fine, and whipping and imprison
ment, or any of them, in such manner 
and for such space of time as to the court 
shall seem meet. 

1. Being possessed (not being a con
tractor with the Commissioners of the 
Navy, Ordnance or Victualling Office for 
her Majesty's nse) of any of her Majesty's 
stores called canvass, or bewper other

• The court mav order ·hard labour for t11ese 
offences. (3 Geo. fV. c. 114.) See 21 Geo. III. 
c. 49, s. l, by which persons keeping places 
opened or used for public entertainment or amuse
mc~t, or for public debating on 8untlays, and to 
wlu~h persons are admitted by payment of money 
or t.1ckets sold for money, are made punishable 
as m cases of disorderly houses, and incur the 
penalty of 2001. for every Sunday that such 
places are kept opened, recoverable by action of 
debt, &c. 

t See 9 & lo Wm. III. c. 7, s. J, which makes 
the manufacture of squibs or fireworks (except by 
order of the Board of Ordnance or by the Artil
lery Company), or the fireing there
lic street, &c.,. a common nuisance. 

of in any pub

wise called buntin, or of any cordage 
wrought with one or more worsted threads, 
or of any other public stores, the same not 
being charged to be new or not more 
than one-third worn. (39 & 40 Geo. III. 
c. 89, s. 2; 54 Geo. III. c. 60; 55 Geo. 
III. c. 127; 56 Geo. III. c. 138, s. 2.) 

2. Making, being possessed of or con
cealing (not being a contractor as last 
mentioned) any warlike or naval stores 
with the marks used to her Majesty's 
warlike, naval, or ordnance stores, or any 
other public stores. (9 & 10 Wm. III. 
c. 41 ; 9 Geo. I. c. 8 ; 17 Geo II. c. 40; 
39 & 40 Geo. III. c. 89, s. 2; 54 Geo. III. 
c. 60; 55 Geo. III. c. 127; 56 Geo. III. 
c. 138, s. 2.) 

XXXII. Fine not exceeding 500l., or 
imprisonment for any term not exceeding 
two years, or both. 

l. Aiding the escape of convicts from 
New South Wales or Van Diemen's Land. 
(9 Geo. IV. c. 83, s. 34.) 

XXXIII. Imprisonment, with or with
out hard labour, for such term as the court 
shall award. 

1. Unlawfully and carnally knowing 
girls above the age of ten and under the 
age of twelve years. (9 Geo. IV. c. 31, s. 
17.) 

XXXIV. Fi11e or imprisonment, or both, 
such imprisonment to be with or without 
hard labour or solitary confinement, or 
with both. 

1. Unlawfully taking or killing hares 
or conies, in the night time, in warrens. 
(7 & 8 Geo. IV. c. 29, ss. 4 and 30.) 

2. Unlawfully taking or destroying fish 
in waters running through or in lands 
adjoining or belonging to dwelling
houses."' (7 & 8 Geo. IV. c. 29, ss. 4 
and 34.) 
, 3. Unlawfully destroying turnpike or 

toll gates or houses, &c. (7 & 8 Geo. IV. 
c. 30, ss. 14and 27.) 

4. Officers of the Post-Office opening or 
detaining post letterst (7 Wm. IV. & 

*This offence does not extend to angling in the 
day-time; but persons doing so unlawfully are 
liable, on summary conviction, to forfeit any sum 
not exceeding [;J. 

t This offence does not extend to (amongst 
other exceptions contained in the Act) the open
ing or detaining of letters in obedience to nu ~3-
press warrant in \\Ti.ting under the hand of Qne 
of the principal secretaries of state. 

P2 
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1 Viet. c. 36, ss. 25 and 42); or stealing, 1 6. Unlawfully taking unmarried girls 
embezzling or destroying printed votes 
or proceedings in parliament, or news
papers, or other printed papers sent by the 
post, without covers or in covers, open at 
the sides. (7 Wm. IV. & 1 Viet. c. 36, ss. 
32 & 42.) 

XXX V. Fine or imprisonment, or both, 
such imprisonment to be with or without 
hard labour. 

!. Forgery of hackney-carriage plates 
(1 & 2 Wm. IV. c. 22, s. 25); of stage-
carriage plates (2 & 3 Wm. IV. c. 120, s. 
32); or of the licences or tickets of drivers 
of hackney-carriages, drivers or conduc
tors of st.age-carriages, or watermen (1 & 
2 Yict. c. 79, s. 12). 

2. Frauds in applying for hackney-
carriage or stage-carriage licences. (l & 2 
\Vm. IV. c. 22, s. 33; 2 & 3 Wm. IV. c. 
120, s. 10.) 

, 	 XXXVI. Fine or imprisonment, or 
both. 

l. Compounding offences,* or other
wise offending against the provisions of 
the 18 Eliz. c. 5 (An Act to redress dis
orders in common informers). (18 Eliz. 
c. 5, s. 4; 27 Eliz. c. 10; 56 Geo. III. 
c. 138, s. 2.) 

2. Resisting the execution of any legal 
process, execution or extent, taken out by 
persons having debts owing to them from 
persons residing within the Whitefriars 
Savoy, Salisbury Court, Ram Alley, Mi: 

, tre Court, Fuller's Rents, Baldwin's Gar
dens, Montague Close, or the Minories 
Mint, Clink, or Deadman's Place. (8 & 9 
Wm. III. c. 2i, s. 15; 56 Geo. III. c. 138, 
s. 2.) 

3. Illegal brokerage. (53 Geo. III. c. 
141, s. 9.) 

4. Persons having the custody of of
fenders ordered to be confined in Park
hurst Prison, or Penton ville or Mill bank 
Prison, carelessly allowing such offenders 
to.escape. (1 & 2. Viet. c. 82, s. 13; 5 & 6 
V1;t. _c. 29, s. 25 m part; 6 & 7 Viet. c. 26, 
s. _3 ID part.)

5. Offonces against the Foreign Enlist
ment Act. (59 GP.o. Ill. c. 69, s. 2.) 

• Besid~ ~1e a~ove punishment, the offender 
upon ~o~v.1cti~n, ts for ever disabled to ursue 

0
; 

be plamt1ff or informer in any suit or information 
upon any statute, popul_ar or penal, and also forfeits 
IOI., recoverable by action of debt or informati on • 

.. 

under the age of 16 years out of the pos
session of those who have the lawful 
charge of them. (9 Geo. IV. c. 31, s. 20.) 

7. Arresting clergymen on civil pro
cess while employed about the perform
ance of divine service. ( 9 Geo. IV. c. 31, 
s. 23.) 

8. Frauds by Excise officers in the 
granting of permits, or in the perform
ance of their duties in relation to the 
same.* (2 Wm. IV. c. 16, s. lfi.) . 

9. Altering, destroying, counterfeit
ing or trafficking in the register-tickets 
with which merchant. seamen are required 
to provide themselves. (7 & 8 Viet. c.112, 
s. 21.) 	 . 

10. Making false answers to questI~ns 
by the registrar of seamen, &c., with 
reference to the granting of such tickets. 
(i & 8 Viet. c. 112, s. 22.) 

11. Masters of merchant ships, without 
the sanction of the consul, &c., discharg
ing or abandoning abroad perso~s be
longing to their ships or crews, or, m case 
any such person should desert ab'.o.ad, 
neglecting: to notify the sam<; in wntmg 
to such consul, &c. (7 & 8 Viet. c. 112, s. 
46.) 

12. Masters, mates or other officers of 
merchant ships, wrongfully forcing on 
shore, or leaving behind on s?ore.or at 
sea, persons belonging to their ships or 
crews, before the completion of the voy
age for which such persons were euga~ed, 
or the return of their ships to the Umted 
Kingdom.t (7 & 8 Viet. c. 112, s. ~i) 

13. Masters of merchant ships onuttmg, 
when required by the consul, &c., on the 
complaint of three or more of their crew, 
to provide proper provisions, water or 
medicines, or the requisite quantit)'. there
of, or using any provisions, &c. which the 
consul, &c. shall have signified to b~ unfit 
for use or inappropriate. (i &-8 Viet. c. 
112, s. 57.) 

.; 111e offender, on conviction, is also rendered 
incapable of holding any office or place in or ~elat-
ing to any of the revenues of the United Kmg· 
dom. 	 , 

t See also 9 Geo. IV. c. 31, s. 30, which 
makes it a misdemeanor punishable with impri· 
sonment for such term~ the court shall award, for 
masters of merchant ships to force on shore or re
fuse to bring home all such of the men wbolll 
they carried out as are in a contlition to return. 

http:ab'.o.ad
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XXXVII. Imprisonment for three 
years, and fine at the queen's pleasure.• 

I. Champerty. (3 J<.:dw. I. c. 25; 13 
Edw. I. st. I, c. 49; 28 Edw. I. st. 3, c. 
11; 33 Edw. I. st. 2; 33 Edw. I. st. 3; 4 
Edw. III. c. II ; 20 Edw. III. c. 4 and 
c. 5; 7 Rich. II. c. 15; 32 Hen. VIII. 
c. 9.) 

2. Maintenance. (3 Edw. I. c. 28 and c. 
33; 33 Edw. I. st. 3; I Edw. IIUst. 2, c. 
14; 4 Edw. III. c. II; 20 Edw. III. c. 4 
and c. 5 ; I Rich. II. c. 4 and c. 7; 7 Rich. 
II. c. 15; 32 Hen. VIII. c. 9.) 

XXXVIII. Greatforfeiture. 
1. Disturbing any to make free election. 

(3 Edw. I. c. 5.) 
XXXIX. To be ad.judged incapable and 

disabled in law to have or enjoy any 
office or employment, ecclesiastical, civil 
or military, or any part in them, or any 
profit or advantage appertaining to them; 
and if the offender at the time of being 
convicted enjoy or possess any office, 
place or employment, the same is made 
void. 

I. Having been educated in or pro
fessed Christianity within this realm, 
asserting that there are more Gods than 
one, or denying the Christian religion to 
be true or the Scriptures to be of Divine 
authority.t (9 & IO Wm. III. c. 32, s. I; 
55 Geo. III. c. 160, s. 2.) 

XL. Imprisonment and hard labour for 
any period not exceeding three years. 

I. 11.'solvent debtors or petitioners for 
protection from process, omitting in their 
schedu.les any property, or retaining or 
ex~eptmg out of such schedules, as neces
saries, property of greater value than 20Z. 

• .That is, as declared bv the judves. This 
pu~1shment is taken from 3:i ·r:.dw. 1: st. 

0

3 (Statute
of Champerty) ; but see the other Acts reterred 
to•. The repeal of the offences of Champerty and 
:\Iamtenance is recommended bv the Criminal 
Law t <;ommissioners. (See their I<'ifth Rt>port.)

For a fi~t ollence the above penalties may be 
rel.1eved against by renunciation of such erroneous 
opinions in the same Court where the ollender 
was .convicted. within four months after such con
viction. (s. 3.)

If a person be a second time convicted of any of
the aboveoltences? he is to be imprisoned forthree 
}ears, and to ~e disabled to sue, &c. in any court 
of law or equity, or .to be guardian of any child, 
or executor or administrator ot' any person, or
capable.ofanylegacyordeedofgitl,ortobearany
otl1ce, c1v1l or militarv, or benelice ecclesiastical. 
for ever within the re8lm. (s. 1.) ' 

with intent to defraud their creditors. 
(1 & 2 Vict.c. 110, ss. 99 and 121; 7 & 8 
Viet. c. 96, s. 39.) 

XLI. Imprisonment for any term not 
exceeding three years, with or without 
hard labour or solitary confinement, or 
with both. 

1. Being possessed of three or more 
pieces of counterfeit coin intended to pass 
for the queen's current gold or silver 
coin, knowing the same to be counterfeit 
and with intent to utter the same. (2 Wm. 
IV. c. 34, ss. 8 in part and 19.) 

XLII. Imprisonment with hard labour 
for any term not exceeding three years, 
either in addition to or in lieu of any 
other punishment or penalty which may 
be inflicted upon the offonder .. 

1. Being armed, assaulting Excise 
officers whilst searching for or seizing 
commodities forfeited under any Act re
lating to the Excise or Customs, or whilst 
endeavouring to arrest offenders. (7 & 8 
Geo. IV. c. 5~, ss. 40 and 43.) 

XLIII. Imprisonment for any term not 
exceeding three years, with or without 
hanl labour. 

I. Bankrupts or members of incorpo
rated commercial or trading companies 
which shall be adjudged bankrupt, falsi
fying or destroying their books, &c., with 
intent to defraud their creditors. ( 5 & 6 
Viet. c. 122, s. 34; 7 & 8 Viet. c. Ill, 
s. 30.) 

2. Publishing or threatening to publish 
libels, &c. with intent to extort money, 
&c. (6 & 7 Viet. c. 96, s. 3.) 

XLIV. Imprisonment for one year and 
grievous fine at the qneen's pleasure; 
or if the offender have not whereof, im
prisonment for three years. 

I. Misprision of felony bv sheriffs, 

coroners, or other bailifis. (3
J 

Edw. I. 
C. 9.) 

XLV. Imprisonment for one year and 
· fi "f h fl' d h

grievous ne ; or I t e o en er ave not 
whereof, imprisonment for two years. 

I. Bailiff's not being ready, on the hue 
and cry, to arrest felons. (3 Edw. I. c. 9.) 

· 
XLVI. Imprisonment with or without 

hard Jabour for any term not exceeding 
two years, and fine, if the court shall 
th" k fit d th fl' d a be re 

m ; an e 0 en er my • 
quired to find sureties for keeping the 

. peace. 
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1. Assaults with intent to commit 
felony, or on any peace or revenue officer, 
or with intent to resist the lawful appre
hension or detainer of any person, or in 
pursuance of any conspiracy to raise the 
rate of wages (9 Geo. IV. c. 31, s. 25); 
or on special constables* (9 Geo. IV. c. 
31, s. 25; l & 2 Wm. IV. c. 41, s. 11). 

XLVII. Fine and imprisonment not 
exceeding two years. , 

l. Being present at meetings unautho
rised by her Majesty &c., for the pur
pose of being drilled to the use of arms, 
or, at any such meetings, being so drilled. 
(60 Geo. III. & l Geo. IV. c. 1, s. 1.) 

2. Maliciously publishing defamatory 
libels, knowing them to be false. ( 6 & 7 
Viet. c. 96, s. 4.) 

XLVIII. Imprisonment for any term 
not exceeding two years, with or without 
hard labour or solitary confinement, or 
with both. · 

l. Soliciting the commission of any 
felony or misdemeanor puni&hable by the 
Post-Office Acts. (7 Wm. IV. & l Viet. 
c. 36, ss. 36 aud 42.) 

XLIX. Imprisonment with hard labour 
for any term not exceeding two years. 

l. Personating voters at elections of 
members of Parliament. (6 & 7 Viet. 
c. 18, s. 83.) 

L. Imprisonment with or without 
hard labour for any term not exceeding 
two years. 

l. Women, by secret burying &c., 
endeavouring to conceal the birth of 
children of which they have been de
livered. (9 Geo. IV. c. 31, s. 14.) 

2. Bankrupt, within three months next 
preceding his bankruptcy, obtaining 
goods on credit under the false pretence 
of dealing in the ordinary course of 
trade. (5 & 6 Yict. c. 122, s. 35.) 

3. Drunkenness or other misconduct of 
servants of railway companies.t (3 & 4 
Viet. c. 97, s. 13.) 

• .A....ults on special constables may also be 
~umshed on summary conviction before two jus
tices. (See I & 2 Wm. IV. c. 41.)

t !h:is olfe!'lce.may.be punished on summary 
coiv1ct1on, with imprisonment not exceeding two 
~ale.ndar months or fine not exceeding 101., if the 
JU~1~e before whom complaint is made shall 
th!nk fit to d~itle upon it, instead of sending the 
offender for trial at the ,Quarter-Sessions. 

LI. Imprisonment for a term not ex
ceeding two years. 

l. Embarking on board slavers in the 
capacity of petty officers, seamen, &c. 
(5 Geo. IV. c. 113, s.11; 3 &4 Wm. IV. 
c. 73.) 

2. Doing anything to obstruct carriages 
on railways or to endanger the safoty of 
persons conveyed upon the same. (3 & 4 
Viet. c. 97, s. 15.) 

Lil. Imprisonment for one year, and 
such further punishment by fine or im
prisonment, or both, as to the court shall 
seem most proper, and the offender to 
give sureties for good behaviour a1~d to 
be further imprisoned uutil they be given. 

l. Witchcraft, fortune-telling &c., or 
pretending to discover where property 
supposed to be stolen or Jost may be 
found. (9 Geo. II. c. 5, s. 4; 56 Geo. III. 
c. 138, s. 2.) 

Lill. Fine, or Imprisonment no.t ex
ceeding eighteen months, or both, with or 
without hard labour. 

I. Dog-stealing (for the second ~f
fence* ). (8 & 9 Viet. c. 47, s. 2 w 
part.) 

LIV. Forfeiture of goods and chattels, 
real and personal,t and if the offender 
have not goods and chattels to the value 
of 201., then, in addition, imprisonment 
for one year. . . 

l. Maintaining the authority, s~1r1tual 
or ecclesiastical, of any foreign pribce or 
state claimed within this realm or any of 
the dominions under the queen's o~i
sance before the passing of the 1 Ehz. 
c. Lt (1 Eliz. c. l, ss. 27 and 28; 7 & 8 
Viet. c. 102.) 

L V. Imp1·isonment for any term not ex· 
ceeding one year, with or without b~rd 
labour or solitary confinement, or with 
both. 

• The first offence is punishable on su~m:irY 
conviction before two or more justices with im
prisonment not exceeding six calendar .months, 
with or without hard labour, or with forfeiture not 
exceeding 20/. over and above the value of the 
dog, as to the justices shall seem meet. 

t This forfeiture, being by statute, dOPs not, a 
above observed, constitute the offence a felony.

! The repeal of this onence is recommen~ed.by 
the Commissioners for revisinf.( and consol1dat1~g 
the Criminal Law. (See their Report on penalties 
and disabilities in regard to religious opmions, 
dated 30th May, 184:;.) 
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l. Uttering counterfeit coin intended 
to pass for the queen's current copper 
coin, or being possessed of three or more 
pieces of such coin with intent to utter 
the same. (2 Wm. IV. c. 34, ss. 12 and 19.) 

L VI. Imprisonment for any term not 
exceeding one year, or fine, or both. 

I. Maliciously publishing defamatory 
libels. (6 & 7 Viet. c. 96, s. 5.) 

L VII. &litarv imprisonment for a space 
not exceeding t we! ve nor less than three 
calendar months.* 

l. Persons having hired stocking
frames, unlawfully disposing of them 
without the consent of the owners. (28 
Geo. III. c. 55, s. 2.) 

2. Knowingly receiving or purchasing 
such stocking-frames so unlawfully dis· 
posed of. (28 Geo. III. c. 55, s. 3.) 

LVIII. .Fine of lOOl. or imprisonment 
with hard labour for anv term not ex
ceeding one year, at the discretion of the 
court. 

l. Making signals between sunset and 
sunrise from the 21st of September to the 
lst of April, and between 8 p.m. and 6 
a.m. at any other time of the year, for the 
purpose of giving any notice to persons 
on board smuggling vessels, whether such 
persons be or be not within distance to 
notice such signals. ( 8 & 9 Viet. c. 87, 
s. 60.) 

LIX. Fine of 5001., and the offender to 
be rendered incapable of holding any office 
or place under the crown. 

l. Judges and other officers or persons 
demanding or takiug any money or other 
thing of value for anything done or pre
tended to be done under any Act relating 
to bankrupts, beyond what is allowed by 
such Acts. (l & 2 Wm. IV. c. 56, s. 58.) 

2. Masters in Chancery, or persons 
holding offices in the Court of Chancery, 
or under any of the officers thereof, de
manding or taking any emolument or 
other thing of value, other than is allowed 
to be taken for anything done or pre
tended to be done relating to their offices 

• But see 7 Wm. IV. & I Viet. c. 90, s. 5, 
which limits the time for which the court mav or
der solitary confinement to a period not longer ihan 
one month at a time, or three months in a year. It 
?llay be a question whether the above punishme~t 
ts affected by that enactment, being expres.sly.d1
rected by act of parliament, and the court havmg 
no discretion. 

or employments.* (3 & 4 Wm. IV. c. 
94, s. 41.) 

LX. Imprisonment for six months. 
l. Mayors, ,bailiffs, or other chief 

officers of towns corporate, designedly 
hindering the election of other mayors, 
&c. in the same towns corporate.t (11 
Geo. I. c. 4, s. 6.) 

2. Brokers, not being trading gold
smiths or refiners of silver, buying or 
selling bullion or molten silver. (6 & 7 
Wm. III. c. 17, s. 7.) 

3. Persons suspected of buying or sell.. 
ing unlawful bullion, in whose possession 
such bullion shall be found, not proving 
upon their trial for melting the current 
coin of the realm, by one witness at the 
least, that the same was lawful silver 
and not current coin, nor clippings there
of. · (6 & 7 Wm. III. c. 17, s. 8 in part.) 

LXI. Half a year's imprisonment, and 
ransom at the queen's willt. 

I. Marshals of the Queen's Bench suf
fering prisoners indicted for felony who 
have removed the same indictment before 
the queen to wander out of prison by bail 
or without. (5 Edw. III. c. 8.) 

LXII. Imprisonment for any period not 
exceeding six months, and the offender, 
if a male, may be put to hard labour, or 
be once, twice or thrice privately whipped, 
in such manner as the court shall direct. 

l. Maliciously damaging any thing 
kept for the purpose~ of art, sc!en.ce, ?r 
literature, or as an obJeCt of cur10s1ty, m 
any museum or other repository, which 
is at all times or from time to time open 
to the public or any considerable number 
of persons, either. by permission of the 
proprietor or by payment of mone_y, or 
any picture, statue, monum.ent or p~mted 
glass in any place of pubhc worship, or 
any statue or monument exposed to pub
lic view. (8 & 9 Viet. c. 44, s. l.) 

LXI II. imprisonment for any time not 
exceeding six calendar months. 

l. Making false declarations un.der the 
provis.ions of the Act for regulatmg the 

• In the csse of officers of the Court of Chan· 
cery, the statute also provides that they are to be 
removed from their oftices or employments.

t Such offenders are also disabled to hol<l. any 
office belonging to the same corporations. .

t For the meaning of ransom and queen's will, 
see above, p. 208, notes * t• 
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manner of making surcharges of the 
duties of assessed taxes.• (50 Geo. III. 
c. 105, s. 9.) 

LXIV. Fine not exceeding IOOl. and 
three months' imprisonment. 

I. Procuring the consent of more than 
twenty persons to any petition or other 
address to the queen or either house of 
parliament, for alteration of matters es
tablished by law in church or state, with
out the previous order of three or more 
justices, or the majority of the grand jury 
of the county, where the matter arises at 
the assizes or quarter-sessions, or, ifarising 
in London, of the lord mayor, aldermen, 
and commons. in common council as

-sembled; or, upon pretence of presenting 
any petition or other address, being ac
companied with excessive number of 
people, or at any one time with above ten' 
persons.t (13 Car. II. c. 5, s. 2.) 

LXV. Fine not exceeding 2ol., or im
prisonment with or without hard labour 
or solitary confinement, or with both, for 
any term not exceeding three calendar 
months, or both. 

I. Unlawfully dredging for oysters. 
(7 & 8 Geo. IV. c. 29, ss. 4 and 36.) 

LX VI. Imprisonment for any term not 
exceeding three months, or fine not ex
ceeding 50l. 

l. Offending against the provisions of 
the Act for regulating schools of anatomy. 
(2 & a Wm. IV. c. 75, s. 18.) 

LXVII. Fine not less than 20/., and im
prisonment with or without hard labour. 

I. Neglecting or disobeying the orders 
of the Poor Law Commissioners or assist
ant ~mmission~rs, having been twice 
prev10usly convwted of so dving.t (4 
& 5 Wm. IV. c. 7G, s. 98.) 

LXVIII. ln1pri.<onme11t until the of
fender brings into court him which was 
the first author of the tale, and, if he can

• Resides the above 1 • h h 
is also to be fined anv ~t ms ment, t ~ otfendn 
the amount of duty fo.r U}fr}- r~ exceeding treble 
charg-Pcl, as the court sha1°l ~1;d~r.e (~:!~ ;)ve been 

t Lord_ Mansfield declared it to be tl;e unani

not find him, such punishment as the 
council shall advise. 

I. Scandalum magnatum. (3 Edw. I. 
c. 34; 2 Rich. II. st. I, c. 5; 12 Rich. II: 
c. 11.) 

LXIX. Forfeiture of l 00/. 
I. Members of incorporated commer

cial or trading companies against which a 
fiat in bankruptcy has issued (not being 
the persons ordered to prepare the balance 
sheet), or any other person, wilfully con· 
cealing the estate of such companies.* (7 
& 8 Viet. c. 111, s. 17.) 

LXX. Fine of 40l. 
I. Disturbing any religions assembly 

allowed by law. (! Wm.. & l\Iary, c. 
18, s. 18; 31 Geo. III. c. 32, s. IO;t 52 
Geo. III. c. 155, s. 12.) 

LXXI. Fine or imprisonment. 
I. Embracery. (6 Geo. IV. c. 50, s. 61.) 
LXXI I. Fine according to the trespass. 
l. Illegal distresses. (5:l Henry III. 

cc. I, 2, 3, 4; 3 Edw. I. c. 16.) 
LXXIII. Fine and ransom at the 

queen's will and pleasure.t 
I. Judges or clerks rasing rolls, ch.ang· 

ing verdicts, &c. whereby ensueth d1she· 
rison of any of the parties.§ (8 Rich. II. 
c. 4.) 

2. Frauds by persons holding commis
sions to compound for the payment of 
first-fruits.IJ (26 Hen. VIII. c. 3, s. 
4; l Eliz. c. 4, s. 24.) 

LXXIV. Grievous.fine to the queen. 
I. Not being ready and apparelled at 

the summons of sheriffs and the cry of 
the country, to arrest felons, when need 
is, as well within franchise as without.~ 
(3 Edw. I. c. 9.) 

• Such offenders also forfeit double the value 
of the estate concealed. 

t The punishment bv 1 Wm.& l\fary,c. JEI, 
a. I~ (the Dissenters' Toleration Act), and~! Geo. 
III. c. 32, s. IO (the R. Catholic Toleration Act), 
was 20/ only. As re~nrds the former there JS no 
doubt that f.12 Geo. HI. c. 155, which was passed
for the relief of Protestant Dissenters, has super-
seded it; but it may be a question whethe~, not
withstanding the ge~~rality of i~ terms, 1~, has 
superseded the prov1s10n of 81 Geo. Ill. c. 32, •· 

mous opm1on of the court that 'th h B' 
of Rights (l 'Vm. & M~v Bf' nei er t e ill 

i::',:i
2 2ny other Act had re eale<f • ";'· • c. ) nor 13 

that it was in full fo~e.-R 1~ cG 5, and 
Dou~!., 571 • v · ordon, 

t !'he fir~ and second olfenc . 
n summary conviction only. eR are punishable 

· 

IO. , ·11 
:!: For the meaning or ransom and queens w1 

and J.lleasure,see p. 208, notes* t· 
§ fhe offender must also satisfy t!1e party.
II The offender also forfeits his office of depu

tation. 
'.l'f If default be found in the lord of the fran· 

chJ.Se, the queen may seize his franchise. 

a 1

o
i 
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LXXV. Grievous p1111islime1it. 
l. Justices' marshals taking money 

wrongfully from successful suitors or 
jurors, prisoners or others attached upon 
pleas of the crown.* (3 Edw. I. c. 30.) 

LXXVI. Punislmient at the queen's 
will.+ 

l. Extortion by sheriffs and other 
queen's officers. (3 Edw. I. c. 26; l 
Hen. IV. c. 11.) 

LXXVII. Fine not exceeding lOOZ., 
at the discretion of the court. 

l. Offences against the act for abolish
ing the truck system in certain trades. 
(l & 2 Wm. IV. c. 37, s. 9.) 

LXXVIII. To be at the queen's will of 
body, lands, and goods, thereof to be done 
as shall please her. 

1. Justices being found in default in 
any of the points contained in the oath 
required to betaken by them. (18 Edw. 
III. st. 4; 20 Edw. III. c. 1.) 

LXXIX. Forfeiture of twenty shillings 
for every offence. 

l. Drovers, horse-coursers, waggoners, 
butchers, higglers or their servants, tra
yelling or coming into their inns or lodg
rngs upon the Lord's Day.t (29 Car. II. 
c. i, s. 2.) 

LXXX. Forfeiture of 5.~. 
l. Persons of the age of fourteen or up

wards, doi~g or exercising any worldly 
labour, busmess or work of their ordi
nary calling on the Lord's Day (works of 
necessity and charity only excepted).§ 
(29 Car. II. c. 7, s. l.)11 _ 

•. Such offenders are also to pay to the com~ 
1p.ainants treble the value of what tl1ev so receive. 

t For the meanin··' 

0 
of queen's will. see note T' 


p. :to8. ' ' 

f The a.bove o.ffence does not apply to tl1e 
drtve!S of. fish-ca~r1ages or of horsps returning from 
~rawmg tish-carr1ages, usPd for the conveyance of 
fish under the provisions of 2 Geo. III. c. la, 

an Act for the better supplying the cities of 

London and Westminster with fish. (See section 
7 of that Act.) 

Persons committing thi~ and the next offenre 
!flay be proceeded against either bv indictment or 
ln a summary way before a magisti-ate. 

~ As to other exceptions see 29 Car. II. c. 7, 
s. 3; 10 & II Wm. III. c. 24, s. 14; 3 Geo. IV. 
c.1os, s.16; 6 &7Wm.IV.e. 37, s. 14; 7 & 
8 Geo. IV. c. 7o, ss. 42-oo; J & 2 Wm. IV. c. 
22, s. 37. 

II By the same section of 29 Car. II. c. 7, 
persons also who pnbliclv crv or expose to sale 
;!te~atl~! :i:;:attels on ·the ·Lord's Day, are to 

Besides the misdemeanors above enu
merated, there are several offences against 
the Established Church which are indict
able, but the penalties for which may be 
relieved against by complying with the 
provisions of what are commonly called 
the Toleration Acts. These ofiences con
sist of 

I. The forbearing to resort to one's 
parish church on Sundays or other holy 
days, without some lawful or reasonable 
excuse for being absent, which constitutes 
the offender on conviction a recu~ant con
vict, and renders him liable to forfeit 12d. 
for every such offence, to the use of the 
poor of the parish where the offence is 
committed ( 1 Eliz. c. 2, s. 14), and, in 
addition thereto, to pay into the Exchequer 
after the rate of 20Z. for every month 
which shall be contained in the indict
ment upon which he is convicted; and 
also, haviug been once convicted, to for· 
ft.it without further indictment or convic
tion 20l. to the queen for every month of 
so forbearing (29 Eliz. c. 6, s. 4; 3 Jae. I. 
c. 4, s. 8). He also, previously to the 
passing of the 7 & 8 Viet. c. lO:J, which 
repealed the Acts imposing them, became 
liable to numerous disabilities, amounting, 
in effect, to outlawry. A Homan Catholic 
who so forbore to resort to his parish 
church became on conviction a Popish 
recusant convict, and liable to additional 
penalties and disabilities beyond those 
which attached to recusants convict. The 
offence has, however, been repealed by 
the before-mentioned Act of the 7 & 8 Viet. 
c. 102, as regards Roman Catholics. 

2. The relieving, harbouring or keep
ing recusants in the house, the penalty 
for every month of doing which is lOZ. 
(3 Jae. I. c. 4, ss. 32 and 3:1.) The 7 & 8 
Viet. c. l 02, also repealed this offence so 
far as it related to Popish recnsants. 

3. Schoolmasters teaching in private 
families without licence from their arch· 
bishop, &c., and before subscribing a de
claration of their conformity to the 
Liturgy; for doing which they are liable, 
for the first offence, to sutler three 
months' imprisonment, and for every 
second and other offence the like impri
sonment, and to forfeit 5l. to the queen. 
(13 & 14 Car. II. c. 4, ss. 11 and 12 ( 
1 Wm. & Mary, sess. l, c. 8, s. 11.) 
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4. Popish bishops, priests, or J esnits, 
saying mass or exercising any other of 
their functions within the queen's domi
nions, or Papists keeping school or edu
cating youth within the same, whereby, 
upon conviction, they become liable to 
perpetual imprisonment. (II & 12 Wm. 
III. c. 4, s. 3.) Roman Catholics were 
also liable to many other severe penalties 
for promoting or exercising their religion, 
until these were repealed by the 7 & 8 
Viet. c. 102. It will be seen that the two 
former of the above offences no longer 
apply to Roman Catholics. The two 
latter are, however, still in force with 
respect to them as well as all other classes 
of the queen's subjects .. 

The offence of forbearing to resort to 
church is repealed by the Protestant Dis
senters' Toleration Acts (l Wm. & Mary, 
sess. l, c.18, ss. 13 and 16; and !i2 Geo. III. 
c. 155,ss. 4 and 14) in favour ofDissenters 
who go to some congregation for religious 
worship of Protestants allowed by law. 
Quakers, however, must also, in addition, 
make ·the declaration of fidelity, as it is 
called, and subscribe a profession of their 
Christian belief. By the provisions of 
the same Acts, the offence of relieving, 
harbouring or keeping recusants is re
pealed in favour of Quakers who make 
the declaration and subscribe the profes
sion before alluded to, and of all other 
Prote~tant Dissenters who resort to some 
congregation for religious worship of 
Protestants allowed by law, or take the 
oaths of allegiance and supremacy, or 
(since the passing of the 3 & 4 Wm. IV. 
cc. 49 and 82, in case such Dissenters be 
Moravians, or Separatists) make an affir
mation to the effect of such oaths. The 
penalties imposed upon schoolmasters 
teaching without licence from the arch
bishop, &c. are repealed in favour of 
Protestant Dissenters who take the oaths 
o~ allegia~ce and. supremacy (or, if Mora
vians, or ::;eparat1sts, make a declaration 
to the effect thereof, or, if Quakers make 
the. dec!aratio!1 of fidelity and pro
feSSion of their Christian belief before 
alluded to), and make a declaration 
tha~ they_ are Protestants, and that they 
believe 1n the Scriptures as received 
among Protestant churches. (l Wm. and 
Mary, sess. l, c. 18, s. 13; 8 Geo. I. c. 6; 

19 Geo. III. c. 44, s. 2 ; I 0 Geo. IV. c. 7, s. 
l; 3 & 4 Wm. IV. cc. 49 and 82.) Popish 
bishops &c. saying mass &c.,and Papists 
keeping school or educating youth, are 
relieved from the penalties for so doing, 
provided they take the oath appointed by 
the Roman Catholic Relief Act (10 Geo. 
IV. c. 7). See the 31 Geo. III. c. 3t, 
ss. 3, 4 and 13; and IO Geo. IV. c. 7, ss. 2 
and 23. 

Persons committing any of the before
meutioned offences against the Established 
Church, may also, in general, prevent the 
consequences of the commission of such 
offences by conforming themselves to the 
Church. :\lembers of the Established 
Church are not within the Toleration 
Acts, and the only mode there~ore in 
which they can escape the penalties for 
those offences is by conforming to the law. 
Neither do those Acts apply to Jews .. 

There are also two offences, having, 
however, much more of a political than of 
a religions character, which subje~t the 
persons committing them to be adJndged 
Popish recusants convict, an~ as such to 
forfeit and be proceeded agamst. These 
are, refusing to take the oaths of alle
giance and abjuration, or to make the 
affirmations or declarations allowed by 
law in lieu thereof, when tendered by 
two justices of the peace or other autho
rized persons ( l Geo. I. st. 2, c. 13, 
s. l O ; 8 Geo. I. c. 6 ; 6 Geo. III. c. -~·3; 
3 &4 Wm. IV.cc.49 and 82; 1 & 2y1ct. 
c. 77); and peers or members of e1~er 
House of Parliament, sitting or votrng 
therein, or coming into the queen's pre
sence, before they have taken the oaths of 
allegiance and supremacy, or taken or 
made the oath, affirmations or declara
tions allowed by law in lieu thereof. 
(30 Chas. II. st. 2, ss. 2, 5, and 6; 8 geo.
I. c. 6; 31 Geo. III. c. 32, s. 20; IO ~· 
IV. c. 7,ss.2, 4 and 23; 3 & 4 Wm. 1 · 
cc. 49 and 82; l & 2 Viet. c. 77.) Peers 
and Members of Parliament are also 
liable in respect of the latter offence 1 
many disabilities, and to a fine of 500 · 
in addition to the penalties consequent.on 
being adjudged Popish recusants co~v1ct. 
The repeal of the four first-men~oned 
offences relating to the Establish~ 
Church, is recommended by tl~e C?llllllth 
sioners for revising and consohdatlllg e 
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criminal law. (See their Report on penal
ties and disabilities in r('gard to religious 
opinions, dated 30th of May, 1845.) The 
Commissioners also recommend that per
sons committing the, two last-mentioned 
offences should no longer be adjudged 
and suffer as Popish recusants convict, 
but should be punished in a more direct 
manner; and that one form of an oath, 
and one of ;in affirmation, should be sub
stituted for the numerous forms of the 
oaths of allegiance, supremacy and abju
ration, and the modifications thereof now 
existing, to be so framed that the same 
may be taken by all classes ofher Majesty's 
subjects without objection on religious 
grounds. 

The whole of the law, written as well 
as unwritten, relating to the definition 
and punishment of the above offonces, 
that is, the whole Criminal Law of Eng
land as regards indictable crimes and 
their punishments, has been collected and 
reduced into one body by the Criminal 
Law Commissioners (see their 7th Re
port), and is thus for the first time ren
dered accessible to the public at large. 
Before this reduction the Criminal Law 
had to be sought for in an immense mass 
of ~tatutes, reported decisions, records, 
ancient and modern, and text-books ; and, 
on that account, could be known but to 
the few, and those principally engaged in 
the practice or administration of the law. 
~he digest so prepared by the Co~mis
s10?-ers, and called by them • The Act of 
~rimes and Punishments,' is comprised 
!n twenty-four chapters, under the follow
mg heads:

1. Preliminary Declarations and En
actments. 

2. Treason and other Offences against 
the State. • 

3. Offenees against Religion and the 
Establishecl Chmch. 

4. Oflences against the Executive 
Power, generally. 

5. Otlences against the Administration 
of Justice. · 

6. Offences against the Public Peace. 
7 ·.Offences relating to the Coin, and to 

Bulhon, and Gold and Silver Plate. 
8. Offences relating to the Public Pro

perty, Revenue and Funds. 

9. Offences against the Law of Mar
riage. · 

lo. Offences relating to Public Records 
and Rep:isters. 
· 11. Offences against Public Morals 
and Decency. 

12. Offences against Public Health. 
13. Common Nuisances. 
14. Offonces relating to Trade, Com

merce, and Public Communication. 
15. Homicide and other offences against 

the person. 
16. Libel. 
17. Offences against the HabitatiOll. 
18. :Fraudulent Appropriations. 
J9. Piracy and Oflences connected with 

the Slave Trade. 
20. Malicious Injuries to Property. 
21. Forgery and other offences con

nected therewith. 
22. Illegal Solicitation!!, Conspiracies. 

Attempts and Repetitions of Offences. 
23. Definitions of Terms and Expla

nations. 
24. Chapter of Penalties-
Upon the subject of punishments, the 

Commissioners recommend the abolitiou 
of forfeiture as an incident to convictions 
for treason or felony; are inclined to re
ject whipping as a mode of punishment, 
except in the case of discharging or aim
ing fire-arms, &c. at the queen (5 & 6 
Viet. c. 51, s. 2), in which it has lately 
been imposed by the legislature as con
stituting a signal mark of ignominy; 
propose that three, or at the utmost four, 
years should be the longest term of im
prisonment to be inflicted for any ofience, 
whether treason, felony, or misdemeanor, 
in cases where imprisonment forms the 
whole or part of the punishment; and 
suggest a scale of penalties, consisting of 
forty-five classes, to be substituted for the 
numerous punishments contained in the 
above statement.-This scale might be 
much further reduced but for the special 
nature of some offences, and if the recom
mendations of the Commissioners should 
be adopted. At present it is extremely 
difficult in some instances to determine 
what punishment an offence is liable to. 

It may be expeeted that at no distant 
period the ' Act of Crimes and Punish
ments,' snbject to such omissions as are 
recommended by the Commissioners, will 
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become the law of the land. A bill em- crimes has been or is suspected to 
bodying its provisions. was introduced last have been committed, the ordinary mode 
year in the Honse of Lords by Lord of bringing the accused to justice is 
Brougham, was read a second time, and as follows :-Unless he surrender him· 
went into committee proforma; hut was self, he is, in the first place, to be sum
ultimately withdrawn at the instance of moned by some magistrate, having juri~ 
the Lord Chancellor, who undertook to diction, to appear before him, or, as is 
issue a commission for the purpose of more generally the case, a warrant for 
revising it, that duty being too laborious his apprehension is to be procured from 
for any government to grapple with, and some such magistrate. In order to the 
if their report should be favourable to its issuing of a summons or warrant there 
adoption, to found one or more govern- must be an information laid on oath: 
ment measures upon it, as should be the former may be directed either to the 
thought most expedient, A commission accused himself, or to some other person 
(the one whose Report on penalties and who is to summon him to appear; the 
disabilities in regard to religious opinions latter to any constable or other person 
has been several times alluded to in the whom the magistrate pleases, and must 
foregoing statement) was accordingly ap- signify the party to be arrested and the 
pointed for this, amongst other purposes, offence which is the cause of his arrest. 
on the 22nd of February of the present After a summons duly issued and served 
year (18-15). Since then, the members of upon the accused, he is to appear accord
the old commission (who also form part ing to its directions, or in default the 
of the new one) have made a Report con- magistrate may issue his warrant to ap
taining a digest of the law of procedure prehend him. After a warrant duly 
as regards indictable offences, (a most granted, whether a summons has been 
difficult and laborious undertaking,) and previously issued or not, the person to 
this also is to be revised by the new com- whom it is directed is to proceed to 
mission, and if passed iuto a law would arrest the accused (and if for treason, 
be a work of inestimable value. felony, or breach of the peace, may do so 

Besides the' Act of Crimes and Punish- on any day, and at any time of the day 
meuts'andtheDigestoftheLawofPro- or night), and to take him to ga_ol.or 
cedure, several other most important before some magistrate having jur1sd1c
Reports emanated from the original Cri- tion, according tO the import of the war
minal Law Commission. It was upon rant, and that without any unnecessary 
their recommenuation that the Acts of the delay. It is also lawful for a constable' 
1st Yt;ar of her 1_>resent Majesty's reign, or private person who sees a felony com· 
repealmg the pumshment of death in the mitted, or attempted to be committed, or 
case of between thirty and forty crimes, a dangerous wound given, to arrest the 
were founded. It was a Report of theirs offender, without warrant; also any per·f 
which mainly contributed to the altera- son whom he reasonably susp_ects o 
tiou of that harsh and inconsistent rule having committed a fdony which has 
of our. law which denied a prisoner his actually been committed, an~ _pers~ns 
full defence by counsel upon a charae of found committing thefts or mahc10ns ID· 

felony. They also made a very elab~rate juries to property and some other offences. 
and valuable Report upon the Consoli- A constable may also, without warrant, 
dation of the General Statute Law and a bl h ade of a 
Report upon the suhiect of Juven'1.le Of- arrest on a reaso11a e c a.rge m d 

, felony committed or dangerous woun 
fen?ers,--in all, the number of Reports given, although it afterwards appear .thadt 
which issued from the Commission be- none such had been actually committe 
!ween the pe~iod of its first appointment or given; also for a breach of the pea?e 
m 182-3 and its termination in the pre- committed in his view; but (except_ in 
sent year (18-15), was Eight. the case of one of the metropolitan pohce, 

Procedure. who may under certain circumstances dd 
Wh so upon a charge made of an aggrava~ 

ere any of the before-mentioned assault (see 2 & 3 Viet. c. 47), not ior 

http:Juven'1.le
http:ga_ol.or
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one committed out of his view. Justices 
of the peace, sheriffs, coroners, and all 
other peace officers, have, it would ap
pear, the like power to arrest as con
stables. Where a party is arrested 
without warrant, he must be taken before 
a magistrate within a reasonable time. 

On surrendering himself, or appearing 
. in obedience to a summons, or being 
brought before a justice of the peace 
under a warrant, the justice is to proceed 
to take the examination of the accused 
and the information on oath of those who 
know the facts and circumstances of the 
case, and is to put so much thereof as is 
material into writing. If a prima facie 
case be made out, the justice is to commit 
him to prison (unless he be entitled to be 
discharged on bail). If it appear that no 
crime has been committed, or that, if 
committed, the accused is innocent, he is 
to discharge him. Unless it be prohibited 
by act of parliament, the accused ought 
to be admitted to bail in the case of all 
misdemeanors. Where the charge is one 
of felony, and the accused is brought 
before a single justice of the peace, if the 
evidence be neither sufficient to raise a 
strong presumption of guilt, nor to war
rant t~e dismissal of the charge, the ac
cused is to be detained until the case be 
!aken before two justices at the least, who 
m such case may admit him to bail (7 
Geo. ~V. c. 64, s. 1), and, if one of them 
has signed the warrant of commitment, 
may admit him to bail, although he con
fess the matter laid to his charge, or such 
charg:e do not appear to be groundless, or 
the circumstances be such as to raise a 
presumption of guilt (5 & 6 Wm. IV. c. 
3.3, s. 3). If the accused be brought be
fore two j~stices in the first instance, they 
have the like power to bail him. Where 
a ~arty is committed or bailed for any 
offence, the justice may bind by recogni
zance all persons who know or declare 
anything material touching it, to appear 
~~d prosecute, or give evidence against 

1m•• When held to bail or committed 
to prison, the accused is entitled to have 
delivered to him on demand copies of the 
e . . ' ' xam~~at10ns of the witnesses upon whose 
depositions he is so bailed or committed. 
on P~yment of a reasonable sum not ex
ceedmg J!d. for each folio of 90 words. 

If, however, such demand be not made 
before the day appointed for the com
mencement of the assizes or sessions at 
which the accused is to be tried, he is not 
entitled to such copies unless the court be 
of opinion that the same may be delivered 
without delay or inconvenience to the 
trial (6 & 7 Wm. IV. c. 114, s. 3). 

Before a prisoner can be put upon his 
trial for any treason or felony, it is neces
sary that a hill of indictment should be 
found against him by a grand jury duly 
returned before some court which has 
jurisdiction to try parties for crimes by 
means of a petty jury; or in the case of 
murder or manslaughter, he may be tried 
upon the coroner's inquisition. · Where 
the offence with which he is charged is a 
misdemeanor, he may be tried either 
upon a bill of indictment found, as in the 
case of treason or felony, or upon a crimi
nal information filed against him in the 
name of the queen. For a prromunire, he 
is to he' first indicted as in other cases, or 
may be proceeded against in the peculiar 
manner pointed out by 16 Rich. II. c. 
5, commonly called the Statute of Prro
munire. This latter mode may, however, 
be regarded as obsolete. 

A bill of indictment is an accusation at 
the suit of the Crown, and being for the 
public benefit and security, may generally 
be preferred by any person ; but it is not 
usual for parties to interfere unless they 
are individually aggrieved by the offence, 
or fill some office which renders it pecu. 
Early incumbent on them to brinf the 
offender to justice. [INDICT~IENT. So 
soon as the grand jury have presented 
the bill of indictment iu court, indorsed 
" a true bill," the indictment is complete. 
If the grand jury find no true bill, the 
accused, where in custody, is to be at 
once set at large, without the payment of 
any fees on account of such discharge (14 
Geo. III. c. 20; 55 Geo. III. c. 50; 8 
& 9 Viet. c. 114). An indictment may 
also he framed upon the presentment by 
a grand jury, of' their own knowledge 
that an offence has been committed; but 
this mode of prosecution is seldom 
adopted. For further particulars relating 
to Grand Juries see JURY. 

A criminal information in the name of 
the Queen is a suggestion filed on record 
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by the attorney-general or by the queen's 
coroner or master of the Crown Office, 
in the court of Queen's Bench, that a mis
demeanor has been committed by an al
le!Ted offender. The attorney·general, 
or~ during vacancy in that office, the soli
citor-general, may at his discretion file a 
criminal information. In all other cases 
it is in the discretion of the court of 
Queen's Bench to grant or refuse leave 
to file such infurmations, and such leave 
will only be granted on motion made, 
grounded on proper affidavits, and in re
spect of misdemeanors of such magnitude 
or under such circumstances as in the 
opinion of the court call for its interfer
ence. , After an information is filed, all 
the subsequent proceedings are in general 
the same as after an indictment found for 
a misdemeanor. 

Persons committed for treason or 
felony who move in open court the first 
week of the term, or first day of the 
sessions of oyer and terminer or gaol 
delivery, to be brought to trial, may, if 
not indicted some time in the next term 
or session after their commitment, be 
bailed by the judges of the Queen's Bench 
or justices of oyer and terminer or gaol 
delivery, unless it appear that the wit
nesses for the Crown could not be pro
duced the same term or sessions; and if 
not indicted and tried the second term or 
sessions after their commitment, or if ac
quitted upon their trial, shall be dis
charged from imprisonment (31 Car. II. 
c. 2, s. 7). [HABEAS CORPUS ACT.] 

When the indictment is found, in cases 
of felony, the accused is bound to plead 
and try instanter, and, if in custody, is to 
be brought to the bar and arraigned 
(which is the legal term for calling on a 
prisoner to answer to a charge of an indict
able offence) as soon as convenient after 
such indictment is found ; but in all 
cases of treason, except where the overt 
act is the assassination of the queen 
the endangering of her life or per: 
son, or any attempt to injure her person 
(39 & 40 Geo. III. c. 93; 5 & 6 Viet. c. 
51 ), and except the forgery of the great 
and other royal seals (7 & 8 Wm. Ill. c. 
3. s. 13), the accused is to have a true 
copy of the indictment delivered to him 
ten days at the least before he is ar

raigned, and, at the same time, a list of 
the witnesses to be produced against him, 
and if indicted in any other court than the 
Queen's Bench, a list of the petit jury; but 
if indicted in the Queen's Bench, the list 
of the petit jury may be delivered to him 
at any time after his arraignment, so as 
it be delivered ten days before the day of 
trial (7 & 8 Wm. III. c. 3, s. 1; 7 Anne, 
c. 21, s. 11; 6 Geo. IV. e. 50, s. 21). If 
the accused plead, however, without claim· 
ing or having had delivered to him such 
copy or lists, he will be considered to have 
waived any objection on account of such 
non-delivery. In cases of misdemeanor, 
the accused is not bound to plead and try 
at the session at which the indictment is 
found, unless he has been in custody or 
out on bail to appear to answer for the 
offence with which he is charged, twenty 
days, at the least, before such session (60 
Geo. III. & 1 Geo. IV. c. 4, s. 3), but 
may traverse the indictment, that is, post
pone its determination to the next session. 
Ile must usually, however, before he will 
be allowed to do so, appear personally in 
court (except in the Queen's Bench, 
where he may appear by attorney) and 
plead. A party indicted for a misde
meanor, not having been in custody 
nor out on bail, twenty days before the 
session at which he is so indicted, may 
also, at the subsequent session, traverse 
to the one following, unless he has 
been in custody or out on bail or has 
received notice of such indictment, twenty 
days before sneh subsequent session (60 
Geo. III. & 1 Geo. IV. c. 4, s. 5). If the 
accused, whether in case of felony or mi~
demeanor, be not in custody nor on ~ail 
when the indictment is found, or, beIDg 
on bail, make default, his appearance may 
be compelled by process or by a bench 
warrant; and he may be prosecuted to 
outlawry. [OUTLAWRY.] No fee is to be 
demanded or taken from persons cha;ged 
with or indicted .for felony or misde
meanor, or as an accessory to felony, ~or 
their appearance to the indictment or ID· 
formation, or for allowing them to plead, 
or for recording their appearance or plea, 
or for discharging any recognizanc~ taken 
from such persons, or any sureues for 
them (8 & 9 Viet. c. 114, s. l.) . 

In cases of treason, the accused 1s en· 
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titled, on application to the court, to have 
two counsel assigned him, who may have 
free access to him at all seasonable hours 
(7 & 8 Wm. III. c. 3, s. I). The court may 
also, if it think fit, upon the accused's 
making affidavit that he is not worth 5/. 
beyond his wearing apparel, allow him to 
defend informa pauperis; in which case 
neither the officers of the court, nor those 
who are assigned to conduct his cause, 
may take any fees. 

The prisoner, upon being arraigned or 
charged with the indictment, in cases of 
felony or misdemeanor, may either con
fess the charge to be tru<.>, in which event 
such confession is to be recorded and 
judgment awarded according to law, or 
may plead to the indictment or demur. 
13y pleading, he puts in issue the facts of 
the charge; by demurring, he admits the 
facts, but contends that th<'y amount to 
no offence indictable by law; as if a man 
were indicted for feloniously stealing 
game, without alleging that it was tame or 
confined; in which case, upon demurrer, 
he must be discharged. After demurrer, 
in cases of felony, decided against the pri
soner, he is at liberty to plead over "not 
guilty;" but, in cases. of misdemeanor, 
the judgment for the Crown is final, for it 
operates as if the prisoner had been con
victed by a jury. In either case, if the 
demurrer be decided for the prisoner, the 
judgment is that he be dismissed and dis
charged. 

'.fhe pleas which may be pleaded by a 
prisoner are either to the jurisdietion of 
the court, and these must be pleaded be
fure any other plea, or in abatement (for 
the omission of his addition under the 
s~tute of. additions, or for misnaming 
him) or m bar; and pleas in bar are 
either special pleas or the general issue. 
Sp~cial pleas may allege a previous ac
qmttal, conviction or attainder of the 
~ame offence, or a pardon [PARDONJ ; and, 
m .the case of prosecutions for the non-re
pair of highways or bridges, the liability, 
if denied by the defendant, of the party 
who is liable for the repair of the same. 
~he .general issue, or "Not Guilty," 

~h1ch 1s the plea employed in the iHfi
~ntely greatest number of cases, puts in 
1Ss?e the whole question of the accused's 
guilt or innocence of the charge in all its 

bearings; and not only casts on the pro
secutor the burden of making out every 
part of his charge, but entitles the ac
cused to give in evidence every possible 
ground of justification or excuse which 
can form an answer to the indictment. 

No advantage can now be obtained by a 
plea in abatement, as by the 7 Geo. IV. 
c. 64, s. 19, the court may, upon such 
plea, immediately cause the indictment to 
be amended, and call upon the party to 
plead to it so amended, as if no such plea 
had been pleaded. In cases of felony, if 
a special plea be found for the Crown, the 
prisoner may plead over "Not Guilty;" 
but, in cases of misdemeanor, the judg
ment for the Crown is final. In either 
case, if it be found for the prisoner, he is 
to be dismissed. 

If, instead of pleading, the prisoner 
stand mute of malice, or will not answer 
directly to the indictment, the court may 
order a plea of "Not guilty" to be en
tered on his behalf, and such plea will 
have the same effect as if it had been ac
tually pleaded by him (7 & 8 Geo. IV. c. 
28, s. 2). But if a doubt arise whether 
he be mute of malice or dumb, a jury is 
to be impannelled to try the fact, and, if 
the latter be found, the court will use 
means to make the prisoner understand 
what is required of him; but if this be 
impossible, will direct a plea of "Not 
guilty" to be entered and the trial to pro
ceed. Should he upon arraignment be 
fouud to be insane by a jury impannelled 
for the purpose, under the provisions of 
the 39 & 40 Geo. III. c. 94, so that he 
cannot be tried, the court may order such 
finding to be recorded and the prisoner to 
be kept in strict custody until her Ma
jesty's pleasure be known. 

When, however, the plea of "Not 
guilty" has been pleaded, the trial is to 
be had before some court having juris
diction, by twelve jurors, generally of the 
county where the fact is alleged in the 
indictment to have been committed, called 
a petit jury, by way of distinction from 
the grand jury. The ordinary courts 
having jurisdiction to try indictable of
fences are the Queen's Bench, Courts of 
Oyer and Terminer, Gaol Delivery, and 
Quarter-Sessions, Borough Courts and the 
superior Criminal Courts of the Counties 
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Palatine; bnt Courts of Quarter-Sessions 
and Borough Courts have no jurisdiction 
with respect to treason or any felony 
punishable with death or transportation 
for life, and several other offences (see 5 
& 6 Viet. c. 38, s. 1). The trial is gene
rally to be had in the county or district 
in which the offence was committed. 

Upon the trial being called on, the 
jurors are to be sworn as they appear, 
to the number of twelve, unless they 
be challenged. As to challenges, w he
ther on the part of the Crown or the 
prisoner, and as to petit jurors gene
rally, see Juav. It may here be ob
served, however, that the right of peremp
tory challenge, i. e. of challenging at 
mere pleasure, without showing any cause, 
which exists in cases of treason and 
felony, is one of the peculiarities before 
alluded to, which distinguish those classes 
of crimes from misdemeanors; and that 
the power to challenge peremptorily 
to the number of thirty-five jurors 
in cases of treason, and to the number of 
twenty only in cases of felony, is a dis
tinguishing feature between treasons and 
felonies. When twelve jurors are pro
cured free from exception, and have been 
sworn, or, if Quakers, Moravians, or 
Separatists, or persons who have been 
Quakers or Moravians, have made their 
solemn affirmation, in case of treason or 
felony, well and trnly to try and true deli
verance make between the queen and the 
prisoner whom they have in charge, and 
in cases of misdemeanor well and truly 
to try the issues joined between the quern 
and the defendant, the case, where coun. 
sel is retained for the prosecution, is to be 
opened by him, or if two or more counsel 
are retained, by the leading one, accord
ing to his instructions, unless the case is 
so plain as not to require any statement. 
The counsel for the prosecution ought 
however, to confine himself so far as pos'. 
sible to a simple statement of the facts 
which he expects to prove, and to abstain 
from any appeal to the passions of the 
jury, more particularly in cases where the 
prisoner has no counsel. After the open
ing, or where no counsel is engaged for the 
prosecution, immediately after the swear
mg of the jury, the examination of the 
witnesses on behalf of the Crown com

mences. Before being examined an oath 
or affirmation is administered to each 
witness " that he will true answer make 
to such questions as the court shall de
mand of him, and will tell the truth, the 
whole truth, and nothing but the truth," 
Where there is counsel he examines the 
witnesses; where there is none that duty 
devolves on the court. In criminal cases 
a single witness, swearing to the actual 
offence or to such facts as necessarily 
lead to the inference that it has been com
mitted, if believed by the jury, is gene
rally sufficient to substantiate the charge. 
In treason, perjury, and the offences of 
tumultuously petitioning, affirming that 
parliament has a legislative authority 
without the Crown, or that any person is 
entitled to the crown contrary to the Act 
of Settlement, and Blasphemy under the 
provisions of 9 & 10 Wm. III. c. 32, 
however, there must be two witnesses. In 
all cases, also, the prisoner's confes;ion, 
if made in consequence of a charge 
against him, and in a direct and posi
tive ' manner, voluntarily and without 
promise or threat operating on his mind 
at the time of making it, is sufficient, 
even if there be no other proof that 
the crime with which he is charged 
has been committed, for the jury to 
convict upon, if t11ey believe it to be 
true. And the single unsupported testi
mony of an accomplice is sufficient (ex
cept where two witnesses are required), 
if the jury believe his story; but it is 
usual in such cases for the court to direct 
the acquittal of the prisoner. If, how
ever, the accomplice be corroborated by 
unsuspicious evidence as to such parts of 
his testimony as show that his story has 
not been fabricated, the court will not 
interfere. 

There are four kinds of proof by which 
criminal charges may be sustained: !st, 
positive, as by the direct testimony of. a 
witness who saw the fact; 2n<lly, cir· 
cumstantial, when a number of facts are 
presented which are inconsistent with 
any other hypothesis than that of the 
prisoner's guilt; 3rdly, presumptive,_ as 
when the possession of a stolen article 
casts on the prisoner the burden of show
ing how he obtained it; 4thly, con

/essional, where the prisoner makes a 
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voluntary admission of his guilt as 
already mentioned. The general rules 
of evidence in criminal proceedings are 
the same as those which are applicable in 
civil cases. [EVIDENCE.] A husband or 
wife, however, may be a witness for and 
against each other upon a charge of 
criminal violence done by either to the 
person of the other, contrary to the rule 
in civil cases, which excludes the testi
mony of husband and wife for or against 
each other. The prosecutor also, not
withstanding his connexion with the pro
ceedings against the prisoner, is a com
petent witness in support of the charge, 
for such proceedings are carried on in the 
name of the crown, and the prosecutor 
has, according to legal construction, no 
direct interest in the result. 

After the examination of each witness, 
he may be cross-examined on behalf of 
the prisoner, who is entitled at the time of 
the trial to inspect, without fee or reward, 
all depositions, or copies thereof, which 
have been taken against him and returned 
into court. ( 6 & 7 Wm. IV. c. 114, 
s. 4.) When the cross-examination is 
finished, the counsel by whom the witness 
was called is entitled to re-examine him 
for the purpose of explaining any matters 
touched upon or referred to in the cross-
examination, into which confusion may 
have been introduced by the questions on 
the prisoner's behalf. The court may also 
put any questions it thinks propn to the 
wit~esses, and for this purpose may recall 
a Witness at any stage of the inquiry. 

When the case for the prosecution is 
closed, the prisoner or his counsel (who 
has, since the passing of the 6 & 7 
Wm. IV. c. 114, the same right to ad
dress the jury on the merits of the 
~ase in felony as he previously had 
Ill treason and misdemeanor) is entitled 
to address the jury, and in so doing to 
comment on the entire case for the pro-
se~ution; and if he intends to adduce 
evidence, may open that evidence with 
any particulars he may think proper. 
After the prisoner or his counsel has 
finished his address, the witnesses for the 
defence are to be sworn, and their evi
dence gone into. The accused is always 
allowed to call witnesses to speak to his 

with the imputed offence, and it is for 
the jury to estimate the value of such 
evidence. 

When the prisone1~s evidence is closed, 
witnesses may be called on behalf of 
the prosecution to give specific contra
dictions to the denials by the prisoner's 
witnesses on cross-examination, and ge
nerally to give any evidence in reply 
which is strictly applicable to the defence 
and which could form no part of the 
original case. Where such evidence is 
given, the prisoner or his counsel has a 
right to address the jury on it before the 
general reply for the prosecution, 

When the defence is ended, the counsel 
for the prosecution, in all cases where 
witnesses have been called on behalf of the 
accused, is entitled to reply on the ent!re 
case and on all the observations made by 
the other side during its progress. After 
the case on both sides is closed, the court 
sums up the evidence, and in so doing 
directs the attention of the jury to the 
precise issue they have to try, and applies 
the evidence to that issue. Upon the trial 
ofa person for a non-capital felony com
mitted after a previous conviction for 
felony, the jury is not to be charged to 
inquire concerning such previous convic
tion, until they have inquired concern
ing such subsequent felony and have found 
such person guilty of the rnme; and 
where such previous conviction is stated 
in the indictment, the reading of such 
conviction to the jury is to be deferred 
until after such finding. Where, how
ever, such person gives evidence of good 
character, the prosecutor may in answer 
thereto give evidence of such previous 
conviction, before such finding, and the 
jury may inquire concerning such pre
vious conviction at the same time that 
they inquire concerning the subsequent 
felony. (6 & 7 Wm. IV. c. lll.) The 
summing up being concluded, the jury 
proceed to consider of their verdict. It; 
on consultation in the jury-box, they 
are not able to agree within a conve
nient time, they retire, and a bailiff is 
sworn to keep them together without 
meat, drink, fire, or candle till they are 
agreed. This rule, however, has been 
relaxed in modem times. . In cases of 

general character, as being inconsistent J misdemeanor, where the trial lasts more 
VOL. II. Q 
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than one day, the court will generally I court is to order him to be detained till 
allow the jurors to return to their homes, 
the jury engaging to allow no one to 
speak to them on the subject of the 
trial. But in cases of treason or felony, 
the course has been to permit them to 
retire in a body to some tavern, where 
accommodation is provided for them by 
the sheriff and his officers, who are 
sworn to keep them together, and nei
ther to speak to them themselves nor 
to suffer any other person to speak to 
them touching any matter relating to the 
trial. 

When the jury have agreed upon their 
verdict, they signify that they are ready 
to deliver it; and on returning into court 
for that purpose, their names must be 
called over,and all twelve must be within 

• hearing when 	it is given. The foreman 
of the jury is the person who is to deliver 
the verdict; and in cases of treason or 
felony, it can only be received in open 
court and in ~he presence of the prisoner: 
in cases of misdemeanor it may be other
wise. The verdict may be either" guilty" 
or" not guilty," ?r m_~y be a special one; 
and. m~y be "guilty upon o~e c?unt of 
an md1ctment, and "not gwlty' upon 
others; or may be "guilty'' as to part of 
a count, aud "not guilty" as to the re
ma~nd~r, where an offe~ce is charged 
which mcludes a lesser crime of the ~ame 
degree, and the latter only is proved; as 
:whe.re murder is charged? and the proof 
is of manslaughter: and.smce the passing 
of 7 Wm. IV. & 1 Vic~. c. 85, s. 11, 
be'.ore referred to, the Jlll'Y. ~ay find 
~mlty of an assault, where one 1s mcluded 
m the felony charged, and acq_uit of the 
felony, although an assault 1s a mis-
dem.eanor only. A special v~rdict is the 
find~ng of all the facts specmll:y, where 
the Jury.doubt ~h~ther they constitute the 
offence m ~he ~nd1ctment, and !eaves the 
court to give Jndipnent accordmg 'to the 
legal e.ffect of the fac:S so ~ound. . 
~her~ upon the .trial evidence 1s given 

of msamty at the time of committing the 
offence c~arged, and the jury acquit, they 
are reqmred to fi~d specially whether 
the accused :W~ msane at the time 

the queen's pleasure be known; and she 
may give such order for his· safe custody 
during her pleasure as she may think fit. 
(39 & 40 Geo. III. c. 94, s. l; 3 & 4 
Viet. c. 54, s. 3.) On a verdict of ac
quittal, or where he is discharged. by pro
clamation for want of prosecution, the 
prisoner is to be immediately set at large 
in open court, without the payment of any 
fees in respect of such discharge. (14 
Geo. III. c. 20 ; 55 Geo. III. c. 50; 8 & 9 
Viet. c. 114.) 

When a verdict of guilty has been re
turned against a prisoner, the court, .ex· 
cept in the case of prosecutions pendrng 
in the Queen·s Bench, may proceed 
at once to pass sentence upon him, unless 
he allege some matter or thing suffi· 
cient in law to arrest or bar judgment. 
In prosecutions pending in the Queen's 
Bench, however, the prisoner is allowed 
four days for moving in arrest of judg· 
ment; or, in cases of misdemeanor, for a 
new trial or writ of veniref acias de nova. 
Also where the trial at any sittings or 
assizes is upon a record of the Quee~'s 
Bench, the judge before whom the verdict 
is taken may, under 11 Geo. IV. & 1 
Wm. IV. c. 70, s. 9 (except where the 
prosecution is by information filed by 
leave of the Queen's Bench, or such cases 
of information filed by the attorney-gene
ral wherein he prays that judrrment may 
be postponed), pass sentence atonce; but 
such sentence is not to have the force an? 
effect of a judgment of that court until 
after the expiration of six days after the 
commencement of the ensuing term, dur· 
ing which period the prisoner may move 
for a new trial or to have the judgment 
amended. Ex'cept in the last-mentio_ned 
case of a trial at the sittings or assizes 
upon a record of the Queen's Bench, or 
where the offence of which the p~isoner 
is convicted is a misdemeanor pumshab!e 
by a simple fine, or where the Queens 
Bench, after conviction for misdemeanor, 
thinks proper to dispense with his atten· 
dance, sentence cannot be pronounced 
against a prisoner unless he be present 
in court at the time. 

of the comm1SS1on .of the offence, and Judgment may be arrested where ~e 
~:;i~;r he was 1te9.mtted on that a.ccount; offender has received a pardon since his 

1 they find m the affirmative, the arraignment or after conviction becomes 
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insane, or, having been out of custody 
since his conviction, denies that he is the 
person convicted (in which last case a 
jury is to be impannelled to try the fact), 
or for some defect apparent in any part 
of the rec.ord, as regards either the juris
diction of the court, the statement of the 
offence or any of the proceedings there
on, but not for any of the mere technical 
defects specified in 7 Geo. IV. c. 64, 
ss. 20 and 2 l. If the judgment be ar
rested, all the proceedings againt him are 
to be set aside, and jndgment of acquittal 
is to be pronounced in his favour; but he 
may be prosecuted again for the offence 
of which he is so acquitted. 

A new trial may be had on the applica
tion of the defendant in all cases of mis
demeanor pending in the Queen's Bench, 
where it appears to the court that the 
awarding one is essential to justice; as, 
for instance, where the verdict is contrary 
to evidence or the directions of the judge, 
.or evidence has been improperly received 
or rejected at the trial. The court of 
Queen's Bench will also in its discretion, 
where a party is acquitted of a misde
meanor on a prosecution pending in that 
court, allow a. new trial, on the applica
tion of the prosecutor, if such acquittal 
has been obtained by any fraudulent 
means or practice, as where the party 
acquitted has kept back any of the pro
secutor's witnesses, or neglected to give 
due notice of trial. 

A writ of venire f acias de novo, the 
effect of which is the same as granting a 
new trial, may be awarded where, by rea
son of misconduct on the part of the jnry, 
or of some uncertainty or ambiguity or 
other imperfection in their verdict, or of 
any other irregularity or defect in the 
proceedings or trial, appearing on the 
record, the proper effect of the first 
venire has been frustrated, or the verdict 
has become void in law. 

Neither new trials nor writs of venire 
facias de 1lovo are grantable in cases of 
treason or felony. 

Where a new trial or writ of venire 
facias .de novo is awarded, the parties 
~tand ~n the state in which they were 
llllmed1ately before the first trial : the 
whole rase is to be re-heard, and the 
first verdict cannot be used upon the new 

trial, or as evidence of any matter found 
by such verdict or in argument. 

After sentence pronounced against an 
offender, the judgment of the court may 
be falsified or reversed, either by plea 
without writ of error or by writ of error: 
by the former, for some matter not appa
rent upon the face of the record, as want 
of authority in the court by whom the 
judgment was pronounced; by the latter, 
for the same matters as are sufficient to 
arrest a judgment, and also for any mate
rial defect in the judgment itself. Where 
the judgment has been pronounced by a 
court of oyer and terminer, gaol delivery, 
or quarter-sessions of the peace or of a 
county palatine, the writ of error is to be 
brought in the court of Queen's Bench, 
and for that purpose the indictment and 
other proceedings thereon must be re
moved into that court hy writ of certio
rari [CERTIORARI]: where it has been 
pronounced in the Queen's Bench, it is to 
be brought in the Exchequer Chamber, 
before the justices of the Common Pleas 
and barons of the Exchequer, from whose 
judgment a writ of error lies to the 
House of Lords. In cases of treason and 
·felony it is in the discretion of the crown 
to grant or refuse a writ of error: in all 
other cases the fiat of the attorney-general 
must be first obtained, and this he ought 
to grant upon probable cause of error 
shown. When issued. the writ of error 
stays the execution of the judgment, 
where it has not been carried into effect 
during the time that such writ is pending, 
except that in cases of treason, or felony, 
the offender is not entitled to be liberated 
on bail. In cases of misdemeanor, how
ever, where he is imprisoned under 
execution, or any fine has been levied, 
either in whole or in part in pursuance 
of the judgment, he is entitled to be 
discharged from imprisonment and to 
receive back any money levied on ac
count of such fine, until the final derer
mination of the Writ of Error (8 & 9 
Viet. e. 68, s. 1). If the judgment 
be falsified or reversed, such judgment 
and the execution thereupon, and all for
mer proceedings, become thereby abso
lutely null aud void; and the person the 
judgment against whom is so falsified or 
reversed, if Iiving, and, i~ dead, his heir 

Q2 
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or executor, is restored to all thiugs which 
such person may have lost by such judg
ment and other proceedings, and stands 
in every respect as if such person had 
never been charged with the offence in 
respect of which such judgment was pro
nounced against him. If; however, the 
execution only be erroneous, that only 
will be reversed; and if the judgment be 
reversed for some technical error merely, 
in the indictment or subsequent process, 
the party may be prosecuted again. If 
the judgment be confirmed, the prisoner 
is to be remanded to undergo the re
mainder of his sentence. 

Where there is nothing to arrest or 
bar a judgment, the execution of it may 
be prevented by a pardon received after 
sentence pronounced; but, without ex
press words of restitution, no property 
which the offender forfeited on his con
vi.ction or attainder, is thereby revested 
in him; nor, unless where the pardon is 
by act of parliament, is the corruption of 
his blood removed, except as regards 
those of bis blood born after the granting 
of such pardon, nor are any of the conse
quences of such previous corruption pre
vented. 

In capital cases the execution of a 
judgment may also be suspended by a 
reprieve, either at the discretion of the 
Crown, or, where substantial justice re
quires it, of the court. There are two 
instances however in which the court is 
bound to grant a reprieve, viz.: I, 
where the offender, if a female, is preg
nant; 2, where the offender becomes 
insane after judgment. If the offender 
allege that she is pregnant or the court 
have reason to suppose that she is so, a 
jury of twelve matrons is to be impan
nelled with all possible dispatch to try 
whether or not she be quick with child. 
In case they find in the affirmative the 
court respites the offender from titi'ie to 
time until she be delivered ·of a child or 
it is no longer possible in the course of 
nature that she should be so. After her 
delivery or where such delivery is no 
longer possible as before mentioned or 
if. the j_ury find that she is not q~ick 
with c~1ld, the co~rt .at the expiration of 
the period for which 1t has respited her 
proceeds to award execution against her.' 

Where insanity is alleged, the court 
will reprieve the prisoner, if found to be 
insane by means of an ex officio inquiry, 
or if his insanity otherwise sufficiently · 
appear. 

Should the execution of a judg~ent be 
neither prevented nor suspended, or. 
having been suspended, should have 
ceased to be so, such judgment is to he 
executed according to law by .the sheriff 
or other authorised person or his deputy. 
In capital cases, if the offender, after 
hanging, be taken down before he be 
dead, he is to be hanged again until he 
be dead. 

As regards the m_anner in whirh 
the various judgments which may be 
pronounced against offenders are to be 
executed, the subject is too extensive to 
be further treated of in an article like the 
present. 

With respect to the expenses of prose
cutions for indictable ofiences, the general 
provisions on the subject are contained in 
7 Geo. IV. c. 64. According to these 
the court before which any person is 
prosecuted for felony or the foll?wing 
misdemeanors, viz., assaults with mtei:t 
to commit felony; attempts to commtt 
felony; riots; receiving stolen property; 
assaults upon peace officers in the exe~u· 
tiou of their duty, or upon persons actmg 
in their aid; neglect or breach of duty by 
peace officers; assaults in pursuance of 
conspiracies to raise the rate of wag~s; 
obtaining property by false pretences i. m· 
decent exposure of the person; perJury 
and subornation of perjury, may, at the 
request of the prosecutor or any other 
person appearing on rec~gnizai;ce or 
subpuma to prosecute or give evidence, 
order payment of the costs and expen.ses 
incurred by the prosecutor in preferrrng 
the indictment and also the reasonable 
expenses of th~ prosecutor and witnesses 
for the prosecution in attending ?efore 
the grand jury and otherwise carryrng ?n 
the prosecution ; and also, whether a bill 
of indictment be preferred or not, may 
order the reasonable expenses incurred 
by any person by reason of attending on 
any such recognizance or subprena,. (such 
attendance, where no indictment is pre
ferred, appearing to be in bona fide obe
dience to the recognizance or subp<rna,) 



LAW, CRil\:HN"AL. [ 229 ] LAW, CRIMINAL. 

and, except in cases of misdemeanor, by 
reason of attending before the examining 
magistrate, and also, except in respect of 
attendance before such magistrate in cases 
of misdemeanor, compensation for trouble 
and loss of time. Such payments are in 
general to be made out of the county 
rate. 

It is difficult to discover upon what 
principle the selection of the cases of 
misdemeanor in respect of which the 
court is empowered to award costs has 
been made. Other cases might with jus
tice be included; and it may be a question 
whether, under certain limitations, the 
power ought not even to be extended to 
the expenses of the prisoner's witesses. 

Offences punisliable on Summar!/ Con
viction. 

It would be inconsistent with the limits 
of the present article to give a detailed 
account of the various offences punish· 
able on summary conviction, in number 
far exceeding those which are indictable. 
They relate, however, principally to ale 
and beer houses, apprentices, petty as
saults, the Customs and Excise, distresses, 
drunkenness, friendly societies, game, 
h:iwkers and pedlars, highways, turn
pike roads, petty thefts not amounting to 
larceny, malicious injuries to property, 
pawnbrokers, railways, stage and hack
ney carriages, servants, vagrants, weights 
and measures, and the numerous offences 
punishable under the Metropolitan Police 
Acts. 

Summary proceedings, except in the 
case of contempts of the superior courts of 
Justice (which those Courts have been 
immemorially used to punish by attach
ment), were wholly unknown to the 
common law. Their institution appears 
t~ have originated part! y in the neces
sity for relieving the ordinary tribunals 
from the immense increase of labour 
which would otherwise have been cast 
upon them, owing to the multiplicity of 
new offences of a trivial kind which were 
ye~rly created ~or the protection of society 
3:s It advanced m population and civiliza
t10n, an.d p:irtl;r in the desire to do more 
speedy Justice m the case of such triflin"' 
offences than would have been possibl~ 
had they been made indictable. In the 

case of indictable offences a party cannot 
in general, as before observed, be put 
upon his trial until a true bill has been 
found against him hy a grand jury, and 
cannot be convicted except by the verdict 
of a petit jury: to have made all these 
minute offences indictable would therefore 
have entailed upon the class of persons 
qualified to serve as jurors a frequency 
of attendance which would have been 
found to be most troublesome and harass
ing. Accordingly numerous acts of par
liament have from time to time vested 
in one or more justices of the peace or 
other persons the power to try parties 
accused of trifling offences without the 
intervention of a jury. The extension, 
however, of this mode of proceeding, has 
been always regarded with extreme 
jealousy. 

Where an offence punishable on sum
mary conviction before a justice of the 
peace has been committed, or is suspected 
to have been committed, the general 
course of proceeding is as follows :-An 
information (but which need not be in 
writing unless directed to be so by the sta
tute which creates the offence) is to be laid 
before the justice authorized to take such 
information, who thereupon issues a sum
mons to the party complained of, con
taining the substance of the charge, and 
giving him notice that at a certain. time 
and place the hearing of the complaint 
against him will be proceeded with. If 
the party attend at the appointed time 
and place, and confess that he has com
mitted the offence, the justice proceeds 
at once to convict him and to impose the 
penalty assigned by the Act which creates 
the particular offence. If he attend, but 
deny that he has committed the offence, 
or if he fail to attend, evidence is to be 
gone into for the purpose of showing 
that he has committed it. In the latter 
case, however, it must be first ascertained 
that he has been duly summoned. It ap
pears that the examination of witnesses 
in summary proceedings must in all cases 
be upon oath, notwithstanding the Act 
creating the offence may authorize con
viction on the e:rami11atio11 '!f' witnesses, 
without stating that the same is to be 
upon oath. So also such examination 
must be in the presence of the party com
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plained of, where he appears; and, gene
rally, all rules applicable to the trial of 
indictable crimes may be considered as 
applying to the trial of offences punish
able on summary conviction, so far as 
such rules are compatible with that mode 
of proceeding. If, after hearing the evi
dence, the justice is of opinion that the 
charge is not substantiated, the party 
accused is to be acquitted. If, on the 
other hand, he thiuks that it is, he is to 
convict the offender and to impose upon 
him the assigned penalty. Upon convic
tion the justice usually issues his warrant 
to apprehend the offender, in cases where 
corporal punishment is to be inflicted 
upon him, or else to levy the penalty 
incurred, by distress and sale of his 
goods. This is the general mode of pro
ceeding, as well where the conviction is 
required to be before two or more jus
tices, as where it may be before a single 
justice of the peace; but for particulars 
recourse must be had to the several sta
tutes creating the offences or inflicting 
the punishment. In some cases a power 
of appealing to the quarter-sessions is 
given to the party convicted. [ J usTICE 
OF TEIE PEACE.) 

For the method of proceeding with 
respect to offences punishable on sum
mary conviction before the Commissioners 
of Excise or persons other than justices of 
the peace, reference must be made to the 
statutes on the subject. 

The principal authorities besides the 
statutes of the realm which have been 
consulted in the preparation of this arti
cle, are Hawkins's Pleas ef the Crown· 
Blackstone's Commentaries; Russell O~ 
Crimes and .Jfisdemeanors; Chi tty's 'cri

,, minal Law; Starkie's Treatises On the 
Law ~f Evidence and On Criminal Plead
dfng; Dicken son's Guide to the Quarter
Sessions, by Talfourd; the 4th, 5th, 6th, 
ith, and 8th Reports of the Criminal Law 
Commissioners; the Report of the Com
missio?ei;i for revising and consolidating 
the Cr1mrnal Law, on the subject of Pe

. nalties and Disabilities in regard to Reli
gious Opinions; and Hulton, On the Law 
ef Con.,ictions.) 

LAW MERCHANT. (LEX l\fancA-
Tonu.] · 

LEAGUE, ANTI-CORN LAW, an 

association the object of which is to ob
tain by constitutional means the abolition 
of the duty on the importation of foreign 
corn. 

The Anti-Corn Law League originated 
at a public dinner given to Dr. Bowring, 
at Manchester, 18th September, 1838, 
when it was proposed that the company 
present, between fifty and sixty in num
ber, should form themselves into an asso
ciation for promoting the principles of 
free trade. On the 24th of September, 
seven persons met to settle preliminary 
arrangements, and on the 4th of October 
about a hundred persons were enrolled as 
members of the Manchester Anti.Corn 
Law Association. On the 25th of the 
same month Mr. Paulton delivered, at 
Manchester, the first lecture on the corn 
laws, and on the 2Gth of November he 
lectured at Birmingham. In December, 
the Manchester Chamber of Commerce, 
after an adjourned debate, declared by a 
majority of six to one that "the great and 
peaceful principle of free trade on the 
broadest scale is the only security for our 
manufacturing prosperity, and the we~far! 
of every portion of the commumty. 
Manchester now became the centre of a 
great movement in favour of free trade, 
and measures were at once adopted for 
giving to this movement a national cha· 
racter. On the 8th of December, 1838, 
the Manchester Association issued an ad· 
dress which was extensively circulated 
throughout the United Kingdom, recom· 
mending the establishment of si.mil~r aE· 
sociations and a complete orgamzauon of 
all who held views favourable to free 
trade. Early in 1839, the question of the 
corn Jaws and protective duties generally 
was agitated in most of the large towns. 
The operations contemplated by.the M~n
chester Association were-the circulat10n 
of tracts and pamphlets, the employm~nt 
of paid lecturers, and petitions to parha· 
ment. On the 10th ofJanuary, 1839. the 
sum of 2000[. was subscribed at Man· 
chester to defray expenses, and . by 
the end of the month the fund raised 
amounted to nearly 60001. On the. 2~nd 
of January the Manchester Association 
convened a meeting of persons who 
were opposed to the corn Jaws, and a 
public dinner took place which was at



LEAGUE, ANTI-CORN LAW. [ 231 ] LEAGUE, ANTI-CORN LAW. 

tended by nearly eight hundred persons, 
many of whom were delegates from the 
large towns in England and Scotland; 
and about a dozen members of Parlia
ment were present. A few days later, 
on the opening of the session of parlia
ment, three hundred delegates from nearly 
all the large towns assembled in London 
for the purpose of discussing the operation 
of the corn laws and bringing the subject 
more immediately under the notice of the 
legislature. At this convention the name 
of the League was first adopted as a more 
correct designation of a body which com
prehended members living in every part 
of the United Kingdom. A weekly 
periodical, entitled the ' Anti-Bread Tax 
Circular,' was commenced at Manchester 
under the a'uspices of the League. A 
more numerous staff of lecturers was en
gaged, aI)d greater activity took place in 
the circulation of tracts and pamphlets. 
These labours were continued in 1839, 
1840, and 1841, and great progress was 
made in enlightening and maturing pub
lic opinion. The distress which pre
vailed at this time in all the great 
branches of commercial and manufactur
ing industry exposed the policy of pro
tective duties to a severe scrutiny. The 
lecturers employed by the League were 
everywhere, and the attention of the 
public was aroused even in quarters 
where it was most difficult to excite an 
interest in economical questions. Con
ventions, and conferences, and great pub
lic meetings were held in the large towns, 
and pamphlets and tracts were circulated 
in villages and hamlets. The press, 
whether favourable or not to the princi
p~es of the League, was compelled to 
discuss them. In May, 1841, Lord John 
Russell brought forward the government 
plan of a fixed duty, which was at once 
repudiated by the League as unsatisfac
tory. An appeal was made to the 
country, and in the new parliament a 
large majority of members was returned 
who were adverse to the commercial 
principles advocated by the League. The 
L~ague prepared to meet this state of 
~hmgs by greater boldness and activity 
m all their operations. No more petitions 
were sent to parliament. In 1842-43 
funds were raised to the amount of 

50,290[., and in the course of the twelve 
months nearly 10,000,000 tracts, weigh
ing above 100 tons, were placed in the 
hands of 496,226 electors (237,000 in 
twenty-four counties, and 259,226 in one 
hundred and eighty-seven boroughs). 
Deputations from the League visited be
tween twenty and thirty counties, and 
addressed the agricultural classes at great 
meetings. Weekly meetings were held 
at Covent Garden Theatre, at which the 
most able members of the League were 
the speakers. These meetings were 
always well attended, and produced an 
effect which it is very difficult to produce 
in the metropolis-the concentration of 
public opinion. The 'Anti-Bread Tax 
Circular,' published at Manchester, was 
discontinued, and a new paper with the 
title of the ' League' was commenced in 
London, which soon obtained a weekly 
circulation of twenty thousand copies. 
London instead of Manchester now be
came the centre ofoperations. This gave 
to the League, as a body, a more deci
dedly national character; but its oppo
nents for a short time continued to repre
sent its metropolitan advent as the intru
sion of"strangers from Manchester." A 
few months afterwards, notwithstanding 
the strenuous opposition of many of the 
wealthy city houses, the election of one of 
the members for the city of London was 
carried by the enthusiasm which the 
League had created. In 1843 the 
Council of the League proposed to raise 
funds to the amount of I00,000/, A 
bazaar on a large scale, which was held 
at Covent Garden, in June, 1845, and re
alized 30,678/., raised the fund proposed 
to 116,68i/. Two years before a bazaar 
had been held at Manchester, which re
alized 10,oool. 

With the progress which has been 
made in the commercial principles advo
cated by the League, it has not been re
quisite to coutinue the labours which it 
undertook at the commencement of its ex
istence. The mass of the people have 
been made familiar with the question. of 
the corn laws, and of free trade generally. 
The League is no longer a local association 
believed to be merely the representative 
of the interests of the manufacturers. An 
administration which was carried into of
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fice on the strength of its supposed op
position to the principles of free trade, 
has taken some important steps in carry
ing them into effect. In consequence of 
the exertions of the League, the question 
of free trade, and especially the abolition 
of duties on foreign corn, has become the 
most prominent of all the questions 
which agitate the public mind, and when
ever a general election takes place, it is 
probable that this question will decide 
the character of the next parliament. 
The practical success of the principles of 
the League now depends upon the con
stituencies, and to the electoral body has 
the League latterly directed its attention, 
and it has fought as far as possible the 
battle of free trade in the registration 
courts. Several of the more conspicuous 
members of the League have obtained 
seats in parliament. Candidates supported 
by the League have successfully contested 
the parliamentary representation of vari
ous boroughs. In others they have not been 
successful ; but when defeated, the discus
sion of the principles for which the League 
exists has been carried on with an acti
vity which is of itself a gain. The result 
of having exhausted the mere facts con
nected with the influence of the corn 
laws has had its effect in directing con
troversy to the social condition of the 
country generally-the state of the agri
cultural labourers and of the operatives 
in the manufacturing districts-the state 
of the tenant farmers-improved tenures 
of land-and all subjects connected with 
the improvement of agriculture. These 
are questions to which the activity of the 
League has given life, and brought to a 
state which admits only of one course 
that of advancement and improvement. ' 
. On the 1ith of February, 1844, a meet
mg was held at the Duke of Richmond's 
house, London, which was attended by 
several noblemen, and nearly fifty mem
bers of the House of Commons who 
wer~ opposed to the principles of the 
Anti-Corn Law League. At this meet
ing the 'Agricultural Protection Society 
of Great Britain' was formed. The op
ponents of the Anti-Corn Law League 
~ad freqm;ntly represented that associa
t10n as an 11legal body, and now that they 
were about to form an association pre

cisely similar in constitution, they con
sulted Mr. Platt, Q. C., (now one of the 
barons of the Exchequer) on the follow
ing points : whether there is anything 
illegal in affiliating local societies on the 
proposed central society, and in forming 
corresponding societies. The opinion of 
Mr. Platt was in favour of the legality of 
such societies. Large sums have been 
collected by the County Protection Soci
eties and by the Central Society, pro
bably not less than 100,oool., but little or 
nothing has been done to bring the views 
which they advocate before the public, 
The vigour, energy, and activity dis
played bl the League in appealing to 
public opmion, and boldly inviting pub
lic scrutiny of their principles, have ~wt 
been imitated by the Central Protection 
Society. There is always ~~re spirit !n 
a party which assaults a pos1t10n than m 
one which has simply to hold its ground; 
and this situation of the two parties who 
are contending about the corn laws will 
go far to account for the difference in 
their respective movements. 

LEASE. A lease, or letting, is som~ 
times called a Demise ( demissio ). It is 
sometimes said that Lease is from the 
Latin 'locatio ;' but as the verb which 
corresponds to the noun Lease is Let, it 
seems that the word Lease is the noun 
which corresponds to the verb Let. The 
verb Let is akin to the French ' lai~ser' 
and the German '!assen.' 

He who lets land is called the Lessor, 
and he to w horn land is let is called the 
Lessee. 

There are various legal definitions of a 
lease. A lease has been defined to be a 
conveyance of lands or tenements fr?m 
lessor to lessee for life, for years, or at will, 
generally in consideration of a rent or 
other annual recompense to be paid by the 
lessee to the lessor. The reservation of a 
rent is not essential in a lease; but pay· 
ment of rent is now the chief condition on 
which lands are let. 

To constitute a lease, it is necessary 
that the lands must be let for a less 
time than the period for which the l~ssor 
has an interest in the lands demised. 
If a man parts with all his interest i~ the 
lands or tenements, the conveyance is an 
assignment [AssIGNMENT], and not a 
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lease. The relation that is created by a 
lease between the lessor andl_lessee is 
usually expressed by the phrase landlord 
and tenant. The lessor has a reversion 
in the lands which are demised, that is, 
after the expiration of the lease the laud 
reverts to him. The lessor, by virtue of 
this reversion, seignory, or lord's title, has 
the power of distraining on the land for 
the rent which is agreed on, and for the 
services which may be due by the terms 
of the lease; and fealty is always due to 
the lessor. lFEALTY. J The ordinary 
lease is that for a term of years, by 
which lease a rent, generally payable in 
money, at stated times, is reserved to the 
lessor. These stated times are usually 
quarterly periods. 

The words used in a lease for the pur· 
pose of conveying that interest in the 
lands which constitutes a term of years 
are 'demise, grant, and to farm let.' 
These words are derived from the law
Latin expressions ' demisi, concessi et ad 
firmam tradidi.' The word ' firma, ' 
f~r~, i~ said to signify originally ' pro
vis1011s, and ' to farm let' does not pro
perly signify to let to be farmed, iu the 
modern sense of the term, but to let on the 
conditiou of a certain rent being paid in 
farm, that is, in provisions. If this ex
planation is correct, a ' farmer' is one 
who had the use of lands on condition of 
paying a ' farm ' or rent in provisions, 
such as corn and beasts. But the word 
'farm' now signifies the lands which a 
man hires to cultivate upon the payment 
of a rent. 

The.interest which a man acquires in 
land by a lease for years is a term of 
years, or an estate for years. [ESTATE.] 
The word lease is used in common Ian· 
gu~ge also to signify the estate or interest 
which the lessee acquires by the lease ; 
hut the word lease signifies properly the 
contract o: conve_yance by which the 
lessee acqmres the mterest in the lands. 
. The words ' demise,' &c. above men

tioned, are the proper words to constitute 
a !_ease for _years : but any words are suf· 
fic1ent, :vh1ch clearly show "the intent of 
the parties that the one shall divest him
self of the possession (of the land), and 
t)ie other come into it for a determinate 
time.'" When the written contract is not 

intended to be a lease, but an agreement 
for a future lease, it is often difficult to 
determine whether the contract is not so 
expressed as to make it a lease. 

At common law, it was necessary for 
the lessor to enter on the lands in order 
to make the lease complete, and no writ· 
ing was necessary. But the Statute of 
Frauds (29 Ch. II. c. 3, § I) enacted, that 
all leases, estates, interests, of freehold or 
terms of years, created by livery and 
seisin [FEOFMENT] only, or by parol, and 
not put in writing and signed by the par
ties so making the same or their agents 
thereunto, lawfully authorized by writing, 
shall have the force and effect ofleases or 
estates at will only, except leases not ex
ceeding the term of three years from the 
making thereof, upon which the rent re
served to the landlord during such term 
shall amount to two-thirds at the least of 
the full and improved value of the thing 
demised. A deed is not necessary to con
stitute the writing a lease, unless the tene· 
ment is an incorporeal hereditament or 
a reversion or remainder. But leases are 
generally made by deed, because cove
nants can be made only by deed. [DEED.] 

The word '\ands,' which refers to the 
subject matter of a lease, comprehends 
what is upon the lands, as houses and 
other buildings, though houses and build
ings are generally mentioned specifically 
in the lease. 

The law of leases comprehends a great 
number of rules, which may be conve
niently reduced to the following general 
heads: 

1. The things which may be subjects of 
leases. 

2. The persons who may grant leases, 
and their powers to grant. 

3. The form of leases, and the legal 
construction of the agreements contained 
in them. 

The examination of these subjects be
longs to treatises on Law. The article 
Leases and Terms of Years in Bacon's 
'Abridgment' is generally referred to as 
a good compendium of the law. A lease 
may contain any agreements that are law
ful. The object of the present article is 
to consider what agreements farming· 
leases should contain or should not con· 
tain, in order that the lease may be most 
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beneficial to the landlord and the tenant, 
and by consequence to the public gene
rally. 

The chief subjects of leases are honses 
and buildings of all kinds, cultivable 
lands, and mines. Many persons who have 
not the complete ownership of houses and 
lands, are enabled to grant leases under 
particular powers ; and there are many 
statutes under which particular classes of 
persons are enabled or re,trained as to the 
granting of leaseE, such as Bishops, Deans 
and Chapters, and others. [BENEFICE, 
p. 346.] 

The kind of leases of which we shall 
treat here are farming leases, which are 
granted by persons who have full power 
to grant them on such terms as they 
please. The particular form of such 
leases, as already intimated, is a matter 
that belongs to the subject of public eco
mony, and it is almost beyond the pro
vince of direct legislation. · •· • 

At present a great part of the land 
in England and Wales is held by large 
proprietors, and the number of land
owners who cultivate their own estates is 
comparatively small. In many parts of 
the kingdom the number of small land
owners who cultivate their own farms has 
certainly been decreasing for some cen• 
tnries, and they are probably fewer now 
than at any former period of our history. 
In England the great subdivision of land 
has been prevented by the form of govern
ment and the habits and feelings of those 
who have had the chief political power: and 
the great increase of wealth that has arisen 
out of the manufacturing and commercial 
industry of the country has tended to 
prevent the subdivision of land and not to 
increase it. Those who acquire great 
wealth in England by manufactures and 
commerce generally lay out a large part 
of it in the purchase of land; for. the 
ownership of land is that which enables 
!!- man to ~ound !I' family and to perpetuate 
it, to obtam social respect and considera
ti~n! and. also politi~al weight in the ad
mm1strat10n of public affairs. It facili
tates his election to the House of Com
mons,, and if he _Pla~s his part well, it 
may mtroduce him m due time to the 
House of Lords and place him among 
the nobility of England. . 

Those who cannot acquire land enough 
to give them political weight, are still 
anxious to acquire land as a means ofsocial 
distinction, and as a permanent investment 
which must continually rise in value. 
Thus there is a constant competition 
among the rich for the acquisition of 
land, which raises its price above its 
simple commercial value ; and a man of 
moderate means does not find it easy to 
purchase land in small quantities and on 
such terms as will enable him to obtain a 
proper remuneration for the cultivation 
ofit. 

The great mass of the cultivators in 
England are now tenant farmers, who hold 
their land either hy leases for years or by 
such agreements as amount to a tenancy 
from year to year ouly; and there is the 
like kind of cmnpetition among them to 
obtain land upon lease, that there is among 
the wealthy to obtain land by purchase. 
The consequence is that more rent is often 
paid for laud than it is worth : a conse
quence of the limited amount of ~and an_d 
of the number of competitors fo; 1t. T?1s 
circumstance, however, combmed with 
others, enables the landlord to impose 
conditions which are unfavourable to the 
tenant and to agriculture, and finally to 
himself. 

Several things are essential to the good 
cultivation of land, whether it is held by 
lease or is the property of the cultivator. 
These essentials are, a know ledge of t~e 
best modes of husbandry, adequate cap1· 
ta!, and a market in which the farmer 
may freely buy and sell all that he wants. 
Now, in the present state of agriculture 
in this country, not one of these .thr~e 
conditions exists in the degree which IS 
necessary to ensure good cultivation. The 
greater part of the land in England, as 
already observed, is cultivated under 
leases or a tenancy from year to year; 
and the covenants in the leases are often 
such as to be an insuperable obstacle to 
good agriculture. The condition then ~f 
the tenant farmer, as determined ~y hIS 
lease is that which we have to consider. 
M~ny landholders have several. objects 

in view in letting their lands bes1~es th.e 
getting of rent. One of these obJeCts 18 
to maintain their political weight by 
commanding the votes of their tenantry i 
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and this is mainly effected by not grant
ing them leases of their lands for deter
minate periods, such as seven, fourteen, 
or twenty-one years ; but by making them 
very nearly tenants at will, or liable to 
quit at six months' notice. He who de
pends for bis subsistence on having a 
piece of land to cultivate, out of which 
be may be turned on a short notice, will 
not be an independent voter. Nor can 
the landlord expect to have a good tenant 
who will improve his land, and a political 
tool at the same time. The uncertainty 
of the tenure will prevent a man of skill 
and capital from investing bis money 
upon so uncertain a return. There may 
be many cases in which the personal cha
racter of the landlord is a sufficient gua
rantee to the tenant that be will not be 
disturbed in the possession of the land, 
even where he bas no proper lease, so 
long as be cultivates it fairly and pays 
his rent. But the most intelligent land
lords themselves admit that the only pro
per tenure of the tenant is that of a lease 
for a determinate period; and it is on 
this condition alone as a general rule, 
that a landlord can get men of capital 
and skill to cultivate his land. It has 
been maintained by arguments that are 
unanswerable, that if lands were let to 
farmer tenants on leases for a determinate 
number of years, and on conditions which 
should not interfere with the land being 
cultivated in the best mode, there would 
be a great amount of fresh capital applied 
to the cultivation of the land, with all the 
~mprovements of modern husbandry. It 
1s contrary to experience and to all rea
son to suppose that a good farmer will 
apply his skill and capital to improve
ment of another man's property, unless 
he has the security that he will be remu
nerated. 

The improvements which would follow 
from a good system of leasing would be 
the abolition of the evils which now exist 
in consequence of uncertain tenure and of 
bad .lt;ases. It is affirmed by the best au
~honhes that the amount of capital which 
is now applied to the cultivation of the 
land in :England is very inadequate, that 
a large part of the farmers have not suf
ficient capital to improve their lands, nor 
the necessary skill and enterprise ; and it 

is maintained that these evils are mainly 
owing to the want of a sufficient security 
of tenure or the want of a lease, or, where 
there is a lease, to the absurd restrictions' 
with which many of them abound. 

It bas been said, and truly enough, that 
there is no advantage to the landlord in 
granting a lease to bad cultivators, and 
that there are many such. Such a lease 
would not indeed be any advantage to the 
farmer himself or the community in ge
neral; but be who has land to let, and 
will let it on terms that are mutually pro
fitable to the landlord and the tenant, 
will be much more likely to get a tenant 
of competent skill and capital than he 
who gives the farmer an uncertain tenure 
or binds him in the fetters of a bad lease. 

The preservation of the game and the 
enjoyment of the pleasures of the chase, or 
of the profits derived from the wild ani
mals, is another object w hicb some land
lords secure by their lease with as much 
minuteness and strictness as they do their 
rent. [GAME LAws.] Thus, in addition to 
getting a rent from his land, the landlord 
often wishes to command the votes of his 
tenant and secure his game. With re
ference to these objects and certain other 
imaginary advantages which he purposes 
to secure by directing the mode of culti
vation, he has a lease drawn up with con
ditions, restrictions, penalties, and feudal 
services, which no care on the part of the 
farmer can prevent him from breaking 
in some particular, and which no man of 
capital, skill, and independent feeling 
would consent to sign. Specimens of 
such leases have been printed and circu
lated. One of them appeared in the 
'Leicester Chronicle' for June 28, 1845. 
This lease prescribes a mode of cultiva
tion which is absolutely inconsistent with 
good farming. The landlord in such a 
lease directs the tenant how he must cul
tivate the laud. If the directions which 
the landlord gives, comprehended the best 
modes of cultivation, they would be un
necessary if he bad a good tenant, and 
they would not be observed by a bad one. 
A good tenant with sufficient capital will 
farm the land according to the system 
best adapted for the land, and he will be 
ready to avail himself of all improve
ments. A bad tenant, whether he has 
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capital or not, will not farm well simply 
because he is prevented from doing some 
things and bound to do others ; for farm
ing, like other matters, consists not only 
in doing a thing, but in doing it well. 
These conditions and restrictions, if en
forced at all, can only be enforced by 
constant supervision, and must be an end
less source of trouble and dispute. 

But these farming leases are often 
copies of old leases, made in other days, 
and are unsuited to the present state of 
agriculture. The things which they re
quire not to be done and those which 
they require to be done, are often incon
sistent with good agriculture, or, in other 
words, they prevent the land from yield
ing that amount of produce which it 
would yield under the best system, not 
only without thereby being impoverished, 
but with the certainty of permanent im
provement. Ignorance on the side of the 
landlord of his true interest is one of the 
reasons why many of these absurd leases 
still exist. 

There can be no principle in the letting 
of land, if the object is simply to secure 
the best rent to the landlord and the per
manent improvement of the land, which 
makes it different from the letting of 
any other piece of property. The good 
farmer hires land to cultivate, with the 
hope of deriving profit from the applica· 
tion of his skill and capital. lie does 
not want the advice and direction of an
other man : he trusts to himself. The 
first object of the landlord is to get as 
much rent as his land is worth, and to 
secure it against deterioration during the 
tenant's or.cupation. The terms of the 
lease, then, should simply be, the pay
ment of the rent agreed on, and the ob· 
servance of such conditions as are found 
by experience and known to practical 
agriculturists to be necessary to secure 
the permanent value of the landlord's 
land. It is admitted by all reasonable 
people that the landlord should have 
ample security by the lease for his land 
being given up to him at the end of the 
lease in as good condition as he gave it 
to the tenant. The tenant wants no di
ri;c.tions.froll!- the landlord, and no cou
dit10ns m his favour, beyond the simple 
condition of being allowed to cultivate 

the laud in the best way that he can for 
his own profit during a period sufficiently 
long to secure him a return for his out· 
lay; and he acknowledges that he must 
submit to all conditions in favour of the 
landlord which are not inconsistent with 
his free cultivation, and which shall se
cure the· permanent value of the land· 
lord's property. Perhaps many landlords 
who now grant hard leases would admit 
this general principle: but wheu they 
came to details, they would insist on man.Y 
conditions as necessary to secure their 
permanent interest, which a good farmer · 
would object to as not necessary for that 
purpose, and also as inconsistent with his 
profitable cultivation. 

The framing of such a lease as we have 
described in general terms, must be the 
joint work of intelligent, liberal landlor~s, 
and good tenant farmers. It may reqmre 
some time, some more experience, and 
suggestions from many quarters before 
such a lease is got into the b~st foi:m. 
But it is an object worth the cons1d:ra~on 
of all persons interested in the cultivation 
of the land, and the attempt has been 
made already. We have received a copy 
of such a lease from the Vale of Evesham 
Agricultural Association, which has.b~en 
circulated for the purpose of obta1mng 
the suggestions of competent persons. 

It has been said that some farmers do 
not care for having long leases : they are 
willing to go on as they have done. But 
can it be shown that there is a number of 
intelligent farmers with capital, who pre· 
fer a yearly tenure to a lease of reasonable 
length? Besides, some of these agree· 
ments for a tenancy from year to year, 
contain restrictions almost as numerons 
and absurd as those in leases for a term of 
years. If there are farmers who ~ref~r 
dependence to the independence which JS 
the result of a fair contract between farm· 
er aud landlord, these are not the men 
to improve our agriculture; these.are the 
men with little capital, and less sk1!l, who 
have no hopes of improving their con· 
dition, who rely on the easy temper or 
good-nature of an indulgent landlord, and 
are taught that they and their Jabour 
must be protected from foreign com~e
tition. The intelligent farmer with 
capital seeks no protection against the 



LEASE. [ 237 ] LEASE. 

foreigner, and wants no indulgence from 
his landlord. He is ready to give, and he 
would be compelled by competition to 
give, to the landlord the full value for the 
use of his land, and he would ask for no 
more than the liberty of cultivating it in 
the best way. 

Before, however, a good farmer could 
enter on the land with full confidence, he 
would have one favour to ask of his land
lord ; and that would be, not to protect 
him. If he wanted beans or oats to feed 
his cattle with, to increase his manure and 
so increase his crop of corn, he would ask 
the favour of buying them where he could 
get them cheapest, in order that he might 
have a greater return for his outlay and 
so better pay his rent, or even an in
creased rent. Under the protective system 
[CoRN LAws] a man who is protected, as it 
is termed, in one thing, is taxed in an
other; he may be protected in what he 
has to sell, but he must pay for.that pro
tection by being taxed in what he has to 
buy. The farmer in one part of the king
dom wants something that he does not 
produce ; but it is produced in another 
part of the kingdom. Both parts are 
protected in what they produce, that each 
may be compelled to buy of the other; 
and each is taxed in what he buys in 
order that the other may be protected. 
Thus the legislature interfere with the 
prices of things. They do not impose a 
tax on foreign produce that comes into 
the kingdom simply with the view of 
getting revenue from it; they profess to 
interfore in order to keep up the prices of 
certain commodities that are produced in 
the kingdom. They profess to regulate 
within certain limits the prices for which 
the farmer must buy and sell his agricul
tural produce : they profess to do it ; but 
everybody who knows the history of the 
corn laws knows that they cannot do it, 
and never have succeeded in the attempt. 
But they have succeeded in breeding up 
a race o~ farmers, and of landlords too, 
who believe that their true interests are 
?est consulted by the government attempt· 
mg to raise the prices of all agricultural 
produce, both that which a farmer buys 
and that which he sells. As matters 
stand now, it is thus :-We have a land
lord who by his lease directs his tenant 

how to cultivate, and at the same time 
reserves the power of walking over his 
ground when he pleases to kill the game 
which the farmer must not kill, but which 
he must feed; a tenant with deficient 
capital and insufficient skill, and the 
shackles of a restrictive lease, or an agree
ment for a lease which constitutes a te
nancy from year to year ; and a legisla
ture which interferes with prices and 
shuts out the farmer as well as others 
from buying in the cheapest market 
whatever agricultural produce he does 
not raise himself. Then there is a cry of 
agricultural distress, and when the ablest 
man in the House of Commons asks for 
a committee of inquiry into the cause of 
this distress, those who complain of the 
distress will not have the inquiry. 

It has been shown [AGRICULTURE] that 
all duties levied on agricultural produce 
that is brought into these kingdoms, are 
protective duties, however small they may 
be. He who disputes this proposition is 
inaccessible to the cogent power of reason. 
He who admits it, and contends for the 
system, must contend that on the whole 
it does more good than harm. But the 
system continues, and we still hear of 
agricultural distress, so that the system at 
least does not prevent agricultural dis
tress. Those who have handled the sub
ject best attempt to prove, and we believe 
that they have proved, that the system 
causes agricultural distress, and that it is 
the chief obstacle to improved cultivation 
of land, the granting of good leases, the 
employment of fresh capital in the culti
vation of land, and the employment of 
agricultural labour. All these subjects 
were urged by l\Ir. Cobden, in the House 
of Commons ( 1845), in a speech, when he 
moved for a select committee to inquire 
into the extent and cause ofthe alleged ex
isting agricultural distress, and into the 
effects of legislative protection upon the 
interests oflandowuers, farmers, and farm
labourers-a speech unequalled for per
spicuity ofstatement, practical knowledge 
of the subject, clearness of expression, 
and sound argumentation ; a speech which 
would place Mr. Cobden, if he had not 
already earned that distinction, among 
the very few men who have views at 
once comprehensive_ and sound enough 
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to entitle them to the honour of directing 
the affairs of an industrious people. 

The covenants contained in a lease, 
however few they may be, often occasion 
difficulty and dispute upon the expiration 
of the tenancy. The landlord may often 
claim more than his due, and the tenant 
may be disposed to do less. These diffi
culties are not peculiar to farm tenancies ; 
they occur continually in the case of 
dwelling-houses let for a term of years 
upon the condition of keeping them in 
good repair. If such disputes cannot be 
settled amicably, or by reference to arbi
tration, the only way is by legal proceed
ings. It has been suggested that in the 
case of dwelling-houses in large towns 
like London, some easy mode of finally 
settling such disputes might be estab
lished. In such cases, the eviilence of 
surveyors is the evidence on which a jury 
must give their verdict in case of legal 
proceedings; and it would be quite as 
satisfactory to all parties, if the evidence 
that is submitted to a jury, for their judg
ment, were submitted to a few competent 
persons to be chosen in some uniform 
manner, and whose decision should be 
final. 

In 1845 an act was passed (8 & 9 Viet. 
c. 124) entitled 'An Act to facilitate the 
granting of certain Leases.' Its object is to 
substitute abbreviated forms for those now 
in use, and it is provided that in taxing 
any bill for preparing and executing any 
deed under the act, the taxing officer, in 
estimating the proper sum to be charged 
is to consider " not the length of such 
deed, but only the skill and labour em
ployed, and t~e responsibility incurred 
m the preparat10n thereof.'' It is enacted 
in sectio? 4, "That.any deed or part of a 
deed wh.1ch shall fail to take effect by vir
tue of this act shall nevertheless be as valid 
and effectual, and shall bind the parties 
thereto, so far as the rules oflawand equity 
will permit, as if this act had not been 
made.'' There are schedules to the act one 
of which gives, in column I short f~rms 
of expressi~n which may be {u;ed in place 
of the ordrnary expressions in leases 
which are contained in column 2 · and it 
is enacted by section l, " That when ever 
any party to any deed made according to 
the forms set forth in the first schedule 

of this act, or to any other deed which 
shall be expressed to be made in pursu
ance of this act, shall employ in such 
deed respectively any of the forms of 
words contained in column 1 of the se
cond schedule hereto annexed, and dis
tinguished by any number therein, such 
deed shall be taken to have the same 
effect and be construed as if such party 
had inserted in such deed the form of 
words contained in column'2 of the same 
schedule, and distinguished by the same 
number as is annexed to the form of 
words employed by such party; but it 
shall not be necessary in any such deed 
to insert any such number." This act 
does not extend to Scotland. The amount 
of words saved by this act is not sufficient 
to compensate for the difficulties that.may 
arise from persons using the abbreviated 
forms in cases where they may not intend 
them to have the full meaning which this 
act give& to them. He who wishes to 
guard himself either as landlord or tenant 
by suitable covenants will do bette~ to 
express his meaning at full length, 'Y1th
out availing himself of the abbreviated 
forms which this act invites him to use. 

Leases in general require either an ad 
valorem stamp or the common deed stamp, 
without which the instrument cannot be 
given in evidence. Leases for a term 
determinable on a life or lives not exceed
ing three, and the leases of all ecclesias· 
ti cal corporations, whether a~gregate or 
sole, for any term not exceedmg twenty
one years, are exempted from the duty. 
There is also a stamp duty on agreements 
for leases. This is one of the many 
modes of taxation. 

LEET is the district subject to the 
jurisdiction of a court-leet. Some~imes 
the term is used to denote the court itself, 
the full style of which is "Court-Leet 
and view of Frank-pledge.'' Each of 
these titles is frequently used alon~; but 
the omission does not affect the character 
or the jurisdiction of the court. ~he 
court-leet is also called a law-day, as bemg 
the ordinary tribunal. . . 

One of the least improbable derivations 
of the word " leet" is that which deduces 
lath and leet from the · Anglo-Saxon 
" lathian," or " gelathian," to ass~mb}e, 
both lath and leet indicating a district 
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within which the free male resiants (re
sidents) assembled at stated times for 
preparation for military defence, and for 
purposes of police and criminal juris
diction. Of the first of these objects 
scarce! y any trace exists in the modern 
leet. The title of the court as a" view of 
Frank-pledge" points to its former im
portance, nuder the system of police in
troduced or perfected by King Alfred, 
which required that all freemen above 

, twelve years of age should be received 
into a decenna, dizein, decennary, or 
tithing, sometimes called a visne, or 
neighbourhood, and in Yorkshire and 
other parts of the north, ten-men-tale (a 
number, tale, or tally of ten men), and 
forming a society of not less than ten fri
borgs, or freeborrows, freemen, each of 
whom was to be bol"lwe, that is, pledge or 
security for the good conduct of the others. 

When a person was accused of a crime, 
his tithing was to produce him within 
thirty-one days, or pay the legal mulct 
for the offence, unless they proved on 
oath that no others of the tithing were 
implicated in the crime, and engaged to 
produce him as soon as he could be found. 
For great crimes the offender was ex
pelled from the tithing, upon_which he 
became an outlaw. 

The duty of inspecting a decennary or 
tithing was called a View ofFrank-pledge, 
the f'reeborrows having received from 
their Norman conquerors the designation 
well known in Normandy of frank
pledges. The principal or eldest of these 
freeborrows, and as such the person first 
sworn, who was denominated sometimes 
the tithing-man or tithing-head, some
times the headborough or chief-pledge, 
sometimes the borsholder or borsalder 
(borhes-alder, or senior or ruler of the 
pledges), and sometimes the reeve, was 
especially responsible for the good con
duct of each of his co-pledges, and ap
pears to have had an authority analogous 
to that still exercised by the constable,. au 
officer elected by the resiants for the pre
servation of the peace within the district 
that constitutes the leet, tithing, or con· 
stablewick. This officer is in many 
places called the headborough, which 
designation, as well as those of borsholder 
and tithing-man, is frequently used by 

the legislature as synonymous with that 
of constable. It is probable that all the 
frank-pledges were numbered according 
to rank or seniority, as in places where 
more than two constables are required 
the third officer is called the thirdborongh. 
Blackstone, misled by the sound, supposes 
headborough to be the chief person or 
head of a town or borough. The true 
derivation will remind the readers of 
' Hudibras' of the " wooden bastile" 
(stocks), which 

" 	None are able to break thorough, 
Vntil they're freed by head of lxYroug!.." 

The Holkham MS. of the Anglo-Saxon 
customary Jaw says:-" A tithing (there 
called decimatio) contains, according to 
local usage, ten, seventy, or eighty men, 
who are all bound (debent) to be pledges 
( fidejussores) for each other. So that if 
any of them be accused (calumpuiam 
patitur), the rest must produce him in 
court, and if he deny the offence, he is to 
have lawful purgation by the tithing (i.e. 
by their swearing to their belief of his 
innocence). A tithing is in some places 
called a ward, as forming one society, 
subject to observation or inspection 
within a town or hundred. In some 
places it is called ' borch, ' that is, 
pledges, for the reasons above stated. In 
others it is called tithing (in the original 
decimatio ), because it ought to contain 
ten persons at the least." 

Leets are either public or private. 
The Public Leet is an assembly held in 
each of the larger divisions of the county, 
called a hundred, at which all freemen 
who are resiants within the hundred are 
bound to attend in person or by their 
representatives. These representatives 
were the reeves or chiefs of their re
spective titl1ings, whether designated by 
that or by any of the other appellations, 
each of whom was accompanied by four 
good and lawful men of, and elected by, 
the tithing which deputed them. This 
public court-leet was held formerly by 
the royal governor of the county, the 
ealdorman of the Saxons, the earl of the 
Danes, the comes or count of the Nor
mans. This great functionary was ac
companied by the shire-reeve, an officer 
elected by the county to collect the king's 
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rents and the other branches of the royal 
revenue, who, in the absence of the eal
dormau, presided in the court, and go
verned the county as his deputy, whence 
he is called by the Normans a vice-comes 
or vicount, though in English he re
tained the name of shire-reeve or sheriff, 
the designation connected with his ori
ginal and more humble duties. This 
public court, which was originally called 
the folkmote, being held successively in 
each hundred in the course of a circuit 
performed by the sheriff~ acquired the 
name of the sheriff's tourn, by which 
name, though itself a court-leet, it is now 
distinguished from inferior private leets. 
The court-leets appear to have been 
created by grants from the crown, ob
tained by the owners of extensive do
mains (which afterwards became manors), 
and most frequently by religious houses, 
for the purpose of relieving their tenants 
and those who resided upon their lands 
from the obligation of attending the tourn 
or leet of the hundred, by providing a 
domestic tribunal, before which the resi
ants might take the oath of allegiance 
and the frank-pledges might be inspected, 
without the trouble of attending the 
tourn, and to which, as an apparently 
necessary conSe'Juence, the criminal ju
risdiction of the precinct or district was 
immediately transferred. Iu these pri
vate leets the grantee, called the lord of 
the leet, performed the duties which, in 
the public leet or tourn, after the ealdor
man :or earl had permanently absented 
himself, fell upon the sheriff. Their 
duties he might perform either personally 
or by his steward. As a compensation 
for this, and his trouble in obtaining the 
franchise, it appears to have been the 
practice of the great landowner, who by 
his money and his influence had procured 
the grant of a private leet, to claim from 
resiants a certain small annual payment 
by the name of certum letai. The tenants 
within the precincts of a private leet 
whether in boroughs, towns, or manors: 
formed a body politic wholly independent 
of the tourn or leet of the hundred· 
whilst such upland or unprivileged town~ 
as had not been formed into or included 
within any private leet, still appeared, 
each by _its tithing-man and reeve, and 

four men of the tithing, and formed part 
of the body politic of the hundred. Each 
of these communities appears to have 
exercised most of those rights which it 
has of late years been supposed could not 
exist without a royal incorporation. In 
many cities and boroughs the ancient 
authority of the court-leet was in later 
times superseded by charter of incor
poration, in some of which the popular 
election of magistrates was preserved 
entire; whilst in the great majority of 
cases, the right, though continued in 
name, was fettered, if not rendered alto
gether nugatory, by restrictions of various 
characters and degrees, which are still to 
be seen in incorporated boroughs not 
regulated by the Municipal Corporations 
Act. In other respects, the course pre
scribed by these charters was adapted to 
the changes which had taken place in the 
habits of the people since the institution 
of the court-leet. Many of the functions 
of the magistrates in the new incorpora
tions were borrowed from the then com
paratively recent institution of justices of 
the peace. 

The court leet is a court ofrecord, which 
has jurisdiction of such crimes as subject 
the offenders to punishment at common 
law. As criminal jurisdiction belongs ex
clusively to the kingly office, all criminal 
prosecutions are called pleas of the crown, 
and the courts in which such pleas are held 
are the king's courts, although granted 
to a subject; for such grant operates 
merely as an authority to the grantee ~o 
preside judicially by himself or his 
steward, and to take the profits of the 
court to his own use. The authority so 
exercised under the king's grant is called 
a lordship, and the grantee is said ~ be 
the lord of the leet. It may be claim.ed 
either by a modern grant or by prescrip
tion, that is, Jong established user, from 
which an ancient grant is presumed. The 
lord of the leet is commonly the lord of 
a manor, and the leet is usually coexten
sive either with the actual limits of the 
manor or with its boundary at some 
former period. There may, however, be 
several leets in one manor, and a leet may 
be appendant to a town or to a single 
house. It is not necessary that the !~rd 
of the leet should have a manor, or 111· 
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deed that he should have any interest in 
the land or houses over which the leet 
jurisdiction extends. The crown may 
grant to A a leet over the lands of B, and 
the grantee of a leet in his own land may 
convey the laud and retain the leet. The 
lord may be required by writ of manda
mus to hold the court. Upon non-user 
of a Ieet, the grant is liable to be seised 
into the hands of the crown, either abso
lutely as for a forfeiture, or quousque, that 
is, until the defect be amended: the same 
consequence ensues upon neglect to ap
point an able steward and other necessary 
officers, or to provide instruments of pu
nishment. 

Private leets are commonly held, as pub
lic leets must be, twice iu the year, within a 
month after Easter, and within a month 
after Michaelmas, and even the former can
not, unless warranted by ancient usage, be 
held at any other time except by adjourn
ment. The court appears to have been 
formerly held in the open air. It should 
be held at its accustomed place, though, 
if sufficient notice be given, it may be 
held anywhere within the district. All 
persons above the age of twelve years 

·and under sixty (except peers and clergy
men, who are exempted by statute, and 
women and aliens), resiant within the 
precinct for a year and a day, whether 
masters or servants, owe suit to (i.e. per
sonal attendance at) this court, and here 
they ought to take the oath of alle giauce. 
The suit to the court-Ieet is said to be 
real (i.e. regal or due to the king), be
cause every one bound to do suit to such 
court as a resiant, is also bound to take 
the oath of allegiance, unless he has taken 
it before. But where a non-resiant is 
bound by tenure to join with the resiants 
in making presentments at the court-leet, 
the duty is not snit-real, for he shall not 
be sworn to his allegiance, &c. at this 
leet. It is merely suit-service, i.e. a suit 
forming one of the services due from the 
tenant to his lord in respect of the tenure. 
For the non-performance of such suit the 
remedy is by distress, as in case of other 
suits-service or rents-service. A man 
who has a house and family in two leets, 
so as in law to be conversant or commo
rant in both, must do his suit to the leet 
where his person is commorant, that is, 

VOL. II. 

where his bed lies, but if he occasionally 
reside in both, he is bound to do suit to 
each. 

The Anglo-Saxon Hundred Court ap
pears to have had jurisdiction in all 
causes, civil, criminal, and ecclesiastical; 
and also to have had the cognizance and 
oversight of all the communities of frank
pledges within the hundred the members 
of these communities being bound for 
that purpose to attend at the Hundred 
Court by themselves or their elected re
presentatives. The jurisdiction of the 
Hundred Court in ecclesiastical matters 
was taken away by an ordinance of 
William the Conqueror, which· forbade 
the attendance of the bishop. 

It was the province of the court-leet, 
as well the public leet of the hundred. as 
the private feet, to repress all oflenccs 
against the public peace, and to enforce 
the removal of all public nuisances. The 
Jeet jury may make by-laws. The leet 
jury elect their chief magistrates, the 
reeve or constable, &c. of the private Jeet, 
and, as it would seem, the high constable 
(sometimes called the alderman) of the 
hundred. 

Before the Norman conquest, and pro
bably for some time after, this court of 
the leet was, if not the sole, at least the 
ordinary tribunal for the administration 
of criminal justice in the kingdom. Until 
the reign of Henry I., when, with re
spect to certain heinous offences, the 
punishment of death was substituted for 
pecuniary compositions, no crime ap
pears to have been punished by death 
except that called in the Jaws of that 
prince "Openthifte;' a theft where the 
offender was taken with the thing stolen 
upon him. Of this crime, as requiring no 
trial or presentment, the leet had no cog
nizance. Other oflences, of however se
rious a nature, subjected the party to a 
mulct, or pecuniary fine, the amount of 
which was in many cases determinate and 
fixed. 

Offences to be merely inquired of it, 
leets are arson, burglary, escape, larceny, 
manslaughter, murder, rape, rescue, sacri
lege, and treason, and every offence which 
was felony at common law. These of
fences being presented by the leet jury 
as indictors, and the indictment being 

R 
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certified to the justices of gaol 'delivery, 
the indictees may be arraig11ed; but they 
cannot be arraigned upon the mere pro
duction of the court-roll containing the 
presentments. Formerly all offences in
quirable in leets were also punishable 
there by amercement; but the power of 
adjudicating finally upon crimes in courts 
leet, whether public or private, is now 
limited to such minor offences as are still 
left under the old system of pecuniary 
compensation. No matters are cognizable 
in the leet unless they have arisen or have 
had continuance since the last preceding 
court. 

An amercement is a pecuniary punish
ment which follows upon every present
ment of a default or of any offence com
mitted out of court by private persons. 
Amercements are to be mitigated in open 
court by affeerers ( afferratores. from af
ferrare or afforare, ajferer, to tax, or fix 
a price, hence the term afferege, used in 
the old French law to denote the judicial 
fixiug of a price upon property to be 
sold)· The affeerers by their oaths affirm 
the reasonableness of the sum at which 
they have assessed the amercement. This 
course is confirmed by Magna Charta 
which directs that amercements shall b~ 
assessed by the peers of the offeuder, i.e. 
the pares curii:e, or mitors of the same 
court. The amercements, being affeered, 
are estreated (extracted) from the court
roll by the steward, and levied by the 
bailiff under a special warrant from the 
lord or steward for that purpose, by dis
tre~s and sale of the goods of the party, 
wh1c~ m.ay be taken at any place within 
the d1stnct; or the lord may maintain an 
action of debt for such amercement. For 
a nuisance, the jury may amerce the of
fender, and at the same time order that 
he be distrained to amend it. 

The steward of a leet is a judge of re
cord, and may take recomizances of the 
peace; and he may imp~se a fine for a 
contempt or other offence committed in 
~ourt, as wher~ a party obstructs the jury 
111 t~e execut1~n of their duties, or by 
pub.he officers m the discharge of their 
duti~s out of court. The amount of the 
fine 1s at once fixed by the steward and 
therefore, though sometimes l~osely 
ealled an amercement, it is not to be af. 

feered. When a suitor present in court 
refuses to be sworn, it is a contempt for 
which a reasonable fine may be imposed; 
so if the jury, or any of them, refuse to 
make a presentment, or depart without 
making it, or make it before all are 
agreed. But the fine must be set upon 
each person individually. For the fine 
so imposed the lord may distrain or ~ri~g 
an action of debt. In all matters w1thm 
the cognizance of a court-leet the lord or 
steward has the same power as the judges 
in the superior courts. He has indeed 
no power to award imprisonmen~ as a 
punishment for offences presented Ill the 
leet, such offences being the subject of 
amercement only; but he may imprison 
persons indicted or accused of felony be
fore him, and persons guilty of a con
tempt in face of the court. 

If a nuisance within the jurisdiction of 
a leet be not presented ~t the c.oui:t-lee~ 
the sheriff cannot inqmre of 1t m his 
tourn, for that which is within the pre· 
cinct of the Ieet is exempt from the juris
diction of the tourn ; which has mere!y 
the same jurisdiction as private leets .in 
such parts of the hundred as are not m· 
eluded within any private leet. . 

Of comnion right the constable is.to be 
chosen by the jury in the leet; and 1f the 
party chosen be present, he ought to t:IBe 
the oath in the Ieet; if absent, before JUS
tices of the peace. If he refuse to accept 
the office, or to be sworn, the steward 
may fine him. If the party chosen be 
absent and refuses, the jury may present 
his refusal at the next court, and then he 
is amerced. But a person chosen con· 
stable in his absence ought to hav~ no
tice of his election. A mandamus hes to 
the steward of a leet to swear in a con· 
stable chosen by the jury. By 13 & .14 
Car. II. cap. 12, when a constable ~1es 
or goes out of the parish, any two JUS
tices may make and swear a new one 
until the lord shall hold a court-leet; 
and if any officer continue above a year 
in his office, the justices in their quarter· 
sessions may discharge him, and put 
another in his place until the lord s!1all 
hold a court. But the justices at sessions 
cannot discharge a constable appointed. at 
the leet ; and though they can app01nt 
constables until the lord shall hold a 
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court, they cannot appoint for a yea!', or 
till others be chosen. A person chosen 
constable who is deficient in honesty, 
knowledge, or ability, may be discharged 
by the leet or by the Court of King's 
Bench as unfit. The steward may set a 
reasonable fine on a constable or tithing
man who refuses to make presentments. 

Thongh the leet has long ceased to be 
the principal and ordinary court of crimi
nal jurisdiction, its power has been en
larged by several statutes, which give it 
cognizances over offences newly created, 
and it does not appear to have been at 
!'-ny time directly abridged by legislative 
mterference. The business of the court 
has chiefly been affected by the creation 
of concurrent jurisdictions, particularly 
that of justices of the peace [ J uSTICES OF 
THE PEACE], who have cognizance of the 
same matters, as well as of many others 
over which the court-leet has no jurisdic
tion. Justices of the peace are always 
accessible, whereas the court-lcet is open 
only at distant intervals, and for a short 
period, unless it be continued by adjonrn
memt, which can only take place for the 
despatch of existing business. Another 
cause of the declension of these tribunals 
i~ t~at. except in a very few cases the ju
nsd1ction of the leet is confined to of
fences punishable at common law. In 
statutes which provide for the repression 
of new offences, the leet is commonly 
passed over in favour of justices of the 
peace. I31ackstone reckons "the almost 
entire disuse and contempt of the court
leet and sheriff's tourn, the king's ancient 
courts of common law formerly much 
re!ered and respected, among the mis
c~1e.vous. effects of the change in the ad
nnm~tration of justice by summary pro
ceedmgs before justices of the peace." It 
was not however left to the learned com
mentator to make this discovery. In the 
course of the very rei"'n which witnessed 
!he .~ntroduction of th~ modern system of 
Justices of the peace, we find the Com
mons remonstrating against the violation 
of the Saxon principle of self-govern
~ent and domestic administration of jus
tice, resulting from the encroachments 
made u~n.the ancient jurisdiction of the 
~eet.by gmng to the new tribunal of the 
Justices of the peace a concurrent juri& 

diction in matters usually brought 
before the court-leet, and an exclusive 
jnrisdiction in other important matters. 
In the last year of Edward III. (1377), 
the Commons by their petition in parlia
ment prayed the king that no justice of 
the peace should inquire of anything cog
nizable in the courts of lords who had 
view of frank pledge, or of anything cog· 
nizable in any city or borough within 
their district, and should attend only to 
the keeping of the peace and the enforc
ing of the statute of labourers. To this 
petition the king returned the following 
unsatisfactory answer:-" The statutes 
heretofore made cannot be kept if the pe
tition be granted." At this time, and 
until the passing of 27 Hen. VIII. c. 24, 
offences in leets were alleged to be against 
the lord's peace, not the king's. 

The common notice of holding the 
court is said to be three or four days; but 
it is now usual to give fifteen days' 
notice. 

The functions of the steward of a 
court-leet are mostly, if not wholly, judi
cial. Ministerial acts are performed by 
an inferior officer called the bedel or 
bailiff, who of common right is appointed 
by the lord or steward, though by custom 
he may be chosen by the jury, and sworn 
with the other officers chosen at the leet; 
and where, in a leet appendant to a 
borough, the bailiff so chosen has a dis
cretionary power in impannelling the 
jury, this important function is a suffi
cient ground for issuing a Quo warranto 
to inquire into the title of the party who 
exercises it. The steward, at the cus
tomary or at a reasonable time before the 
holding of the court, issues a precept 
under his seal, addressed to the bailiff of 
the leet, commanding him to warn the 
resiants to appear at the time and place 
appointed for holding the court, and to 
summon a jury. The notice may be 
given in the church or market, accoriling 
to the usage of the particular place; but 
it is said that if it be not an ancient Ieet, 
personal notice is necessary. According 
to the course most usually pursued, the 
steward opens the court by directing the 
court to be proclaimed ; and this being 
the king's court, it is necessary that three 
proclamations should be made. This is 

B2 
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done by the bailiffs crying " Oyes" 
(hear) three times, and then saying once, 
"All manner of persons who are resiant 
or deciners, and do owe suit royal to this 
leet, come in and do your suit and answer 
to your names, upon pain and peril which 
shall ensue," The bailiff then delivers 
to the bteward a list of persons summoned 
as jurymen, together with the suit or 
resiant roll. The suit-roll is then called 
over, and those resiants who are absent 
are marked to be amerced. The bailiff 
then makes three other proclamations, by 
crying " Oyes" three times, and then 
saying, " If any man will be essoigned, 
come in, and you shall be heard." The 
steward having called for the essoigns 
(excuses) enters them. The essoigns 
should regularly be adjourned to the next 
court for examination in the court roll or 
book. 

Suit-real must be done in person; it 
cannot be done by attorney: and probably 
it cannot be released by the lord. But 
the suitor may be essoigned or excused 
for the particular occasion, which is done 
generally upon the payment of an essoign 
penny. 

The constables are next examined as 
to their compliance with the orders re
ceived by them at the previous court. 
After this the leet jury is formed. This 
jary is chosen from the body of the suit
ors, and consists of not less than twelve, 
nor more than twenty-three. In some 
leets the jury continues in office for a 
whole year; in others the jurors are 
elected and discharged in the course of 
the day. A custom for the steward to 
nominate to the bailiff the persons to be 
summoned on the jury is valid. If a suf
ficient number of resiants to form a jury 
cannot be found, the steward has power 
to compel a stranger to serve, even 
thou~h ~e be merely travelling through 
the d1str1ct; but a woman, though a resi
ant, cannot be sworn. 

After the jury is chosen a foreman is 
named, who is sworn as follows:-" You 
shall well and truly inquire, and true 
presentment make, of all such articles 
matters, and things as shall be given yo~ 
in c):iar~e; the king's counsel, your com
pamons , and your own, you shall keep 
secret and undisclosed. You shall pre

sent.no man for en~y, hatred, or malice; 
nor spare any man for fear, favour, or 
affection, or any hope of reward; but ac
cording to the best of your knowledge, 
and the information you shall receive, 
you shall present the truth and nothing 
but the truth." As soon as the foreman 
is sworn, and the rest of the jury, they 
receive a charge from the steward, point
ing out the nature of their duties, and of 
the matters which ought to be presented. 
The jury make their presentments to the 
steward, who, in cases of treason or 
felony, must return the presentments (in 
these cases called indictments) to the jus
tices of gaol delivery if the offenders.be 
in custody ; if they be at large, the ind1ct
men ts must be removed into the King's 
Bench by certiorari, in order that process 
may issue thereon. In all other cases 
the steward of the leet has power, upon 
the complaint of any party grieved by 
the presentment, or, on the other hand, 
upon any suspicion entertained as to the 
concealment of any offence, by non-pre
sentment, to cause an immediate inquiry 
into the truth of the matter by another 
jury, though in the former case the more 
usual course now is by certiorari or tra
verse. 

A court-leet may be adjourned i_f t~e 
business of the particular court. reqmre it. 

It is not necessary that notice shon~d 
be given of an order made by the leet _for 
abating a nuisance; the party be1.ng 
within the jurisdiction, must take notice 
of it at his peril. For the same reason 
he is also bound to take notice of a by
law. 

The ordinary profits of a cou!t-leet are 
the fines, amercements, and ess01gn pence, 
and belong, in the case of a public leet ~r 
tourn, to the king; in the case of a pri
vate leet, to the grantee or lord of the 
leet. In a private leet also, the lord, as 
above mentioned, is entitled to a further 
payment, in the nature of a poll-tax, 
capitagium, or chevage, by the na1!1e of 
certum letre, sometimes called cert-silver, 
certainty-money, cert-money, and head
silver. When this payment is to be made 
on the day of the leet, the defaulters may 
be presented and amerced. For such 
amercement the lord may distrain; b_ut 
he cannot distrain for the cert-money it



LEGACY. [ 245 J LEGACY. 

self, without a prescription to warrant 1 gift ofgoods and chattels by will or testa
such distress. In the absence of both 
amercement and prescription, the lord's 
remedy is by action of debt. 

Though the court-leet may now be consi
dered as an antiquated institution in many 
respects, it is one of our old institutions 
that is characterized by many valuable 
features. But the court-leet is not ineffi
cient in all places. It is stated in a vain-
able pamphlet by J. Ross Coulthart, Esq. 
' Ou the sanatory condition of the town 
of Ashton·under-Lyne· ( 1844), "That as 
the power aud authority of the surveyor 
or inspector of nuisances is limited to 
common nuisances, it is necessary in all 
cases of private nuisance to call in the 
aid of Lord Stamford's Court-leet Jury. 
This court, which has fallen into disuse 
in many towns, holds its sittings here (in 
Ashton-under-Lyne) regularly every six 
months; and the numerous amerciaments 
which are from time to time made upon 
the owners of property in respect of dan
gerous tenements, defective sewerage, and 
filthy nuisances, contribute in no small 
degree to correct abuses and to punish a 
class of careless and avaricious landlords, 
that neither the local acts nor common 
law could effectually reach." The author 
of this pamphlet has given at length the 
form of proceedings in the court-leet at 
Ashton, and the examples of the kinds 
of presentments and amerciaments. The 
author says at the end of the note, "In 
co~clusiou I would remark, that the pre
scr1ptivemanorial powers exercised within 
the manor of Ashton-under-Lyne are not 
found to be in any respect oppre3sive ; 
~ut <:>n the other hand are found to be 
!nvaluable adjuncts to the effective work-
mg of our various local acts of parlia
ment. Indeed I know of my own know
ledge that the commissioners appointed 
under our police, gas, market, and water 
a~ts, frequently derive much valuable as
s1stance from the presentments of the 
Court-leet Jury; and that if it were not 
for such excellent auxiliaries, several of 
the provisions of these acts would be al
together inoperative. In all these local 
acts of parliament a provision is intro
-duced, reserving unimpaired the privi
leges of the manor to Lord Stamford." 

LEGACY (Legatum), a bequest or 

ment. The person to whom it is given is 
termed the legatee (legatarius). 

The bequest in no case confers more 
than an inchoate property on the legatee, 
which does not become complete till the 
assent of the executor or administrator 
witli the will annexed, as the case may 
be, has been given. [EXECUTOR.] But, 
before such assent, the bequest is trans
missible to the personal representatives of 
the legatee, and will pass by his will. 
The assent of the executor or admiuis
trator, however, cannot be refused except 
so far as this, that he is not bound to ad
mit that there is any property due to the 
legatee till the debts of the deceased are 
paid. 

Legacies are of two kinds, general and 
specific. A legacy is general when it is 
so given as not to amount to a bequest of 
a particular thing, or a particular fund of 
the testator; a specific legacy is a bequest 
of a sp~cified thing, or a specific part of 
the testator's estate. The whole of the 
estate of a person deceased being liable 
for the payment of his debts, legacies of 
both kinds are of course subject to debts: 
but in case of a deficiency of the estate 
for the payment of the legacies, the gene
ral legatees can only be paid in equal 
proportion ; and they must, as it is tech
nically termed, abate. A specific legatee 
is not compelled to abate, or allow any 
thing by way of abatement, but his legacy 
may be taken for the payment of debts if 
the general legacies have all been appliel\ 
to pay them and there is still a deficiency. 
Specific legatees may however be com
pelled to abate as against one another. 
If the part of the testator's estate which 
is specifically given has been disposed of 
by the testator in his life-time, or at the 
time of his death has ceased to exist in 
such form as described in his will, the 
general rule is, that the specific legatee 
loses his legacy, and is not entitled to any 
satisfaction out of the general estate; in 
such case the legacy is said to be adeemed, 
a term which has been derived from the 
Roman law, though the word " adimere" 
is not there used exactly in this sense 
(Dig. 34, tit. 4). There is also a third 
description of!egacy, partaking somewhat 
of the nature of both kinds already men
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tioned, as a gift of so mnch money, with 
reference to a particular fund for pay
ment. This is called a demonstrative 
legacy, but so far differs from one pro
perly specific, that if the fund pointed out 
fails on any account, the le!"ltee will be 

, paid out of the general assets; yet it is 
so far specific that it is not liable to abate 
in case of a deficiency of the general 
assets. 

Legacies may be given either abso
lutely (pure, as the Roman jurists termed 
it), or upon condition (sub conditione) or 
upon the happening of any contingency : 
provided it must happen, if at all, within 
the duration of a life or lives in being at 
the time of the decease of the testator and 
twenty-one years afterwards, allowing in 
addition the period of gestation where the 
contingency depends upon the birth of a 
child. Legacies may also be given in 
such a way that though no condition is 
expressed in distinct terms, it may be 
clearly inferred that the testator did not 
intend bis gift to take effect till a definite 
time had arrived or a definite event had 
taken place. When a , legatee has ob
tained such an interest in the legacy as 
to be fully entitled to the property in it, 
the legacy is said to be vested, and this 
property may be acquired Jong before 
the right to the possession of the legacy 
accrnes. A vestt>d legacy partakes of the 
incidents of property so far as to be trans
missible to the personal representatives of 
th~ party entitled t~ it, ?r to pass by his 
will; a legacy which is contingent or 
not vested is no property at all with re
spect to the legatee. This distinction of 
legacies, vested and not vested, seems 
derived from the Roman law, which ex
presses the fact of vesting by the words 
"dies legati cedit." 

Formerly, in all cases when a legatee 
died ~efore the testator, the legacy lapsed 
or failed, and went to the person ap
pointed residuary legatee by the testator 
o; if there was none such, to the next of 
km; and lapse might also take place (as 
a!ready observed with respect to a legacy 
given to a ~e~atee at a particular time, or 
upo~ cond1t1~n, or the happening of a 
contmgency) if the legatee died before the 
appointed time arrived, or if the condition 
was not performed, or the contingency 

did not happen. The statute 1 Viet. 
c. 26, § 33, has modified the old rule, 
and directs tliat when legacies are be
queathed to a child or other issue of a 
testator, who shall die in his life-time, 
leaving issue, and such issue shall be 
living at the testator's death, the legacies 
shall not lapse unless a contrary intention 
appears upon the face of the will, but 
shall take effect as if the legatee bad died 
immediately after the testator. 

The rules by which gifts of legacies 
are construed are derived from the Roman 
Jaw, or rather are a part of that law, which 
prevails in the ecclesiastical courts: for 
although the court of chancery has con
cnrrent jurisdiction over legacies with the 
ecclesiastical courts, yet to prevent con
fusion it follows the same general rules. 
.If however a legacy be charged upon or 
made payable out of real estate, then, as 
the ecclesiastical court has no concurrent 
jurisdiction, courts ofequity are not bound 
to follow the same rules as to the con
strnction of such gifts as in the case oi 
personal estate. 

The questions involved in the law re
lating to legacies are very numerous, and 
belong to treatises on that branch of the 
law. 

Generally speaking, an executor can
not be compelled to pay legacies until 
after the expiration of twelve months 
from the decease of the testator, and not 
even then unless the assets should be 
realized and the debts paid or provided 
for· but as the rule is only for the gene· 
ral 'convenience of executors, if it should 
appear that all the debts of the testator 
are paid, the executor may be compe!led 
to pay the legacy before the twelve 
months have expired. It may be sta~ed 
however as a general rule, that legacies 
are payable twelve months after the 
death of a testator, and with interest 
from that time at 4 per cent., unles~ ~he 
testator has made some special prov1s10n 
as to time of payment and interest. The 
rule as to the twelve months is taken 
from the Roman Jaw. When a specific 
legacy consists of some determinate chat· 
tel, w hetber real, as a lease for years, or 
personal, as a particular horse, the Jega· 
tee, after assent by the executor to the 
legacy, may take possession of it, or sue 
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for it by action at law; but where the 
specific legacy consists of money, &c., and 
in all cases of general and of demonstra
tive legacies, no action at law lies unless 
the executor has, for some new consi
deration beneficial to himself, expressly 
promised payment. As a general rule 
therefore it may be stated that the reme
dies by legatees against executors are 
afforded by the courts of equity. (Roper 
On Legacies; Williams On Executors 
and Administrators.) 

On the subject of legacies (legata) 
under the Roman law, Gains (ii. 192
255) and the Digest, lib. xxx., xxxi., 
xxxii., 'De Legatis et Fidei commissis,' 
are the chief authorities. This is one of 
the subjects on which the Roman juris
consults have most successfully exercised 
their sagacity and diligence, and in which 
the decisions of our English courts have 
adopted many of the principles of Roman 
law. 

Legacies pay a tax, which is gene
rally to be paid by the executor or 
administrator, and the stamp which de
notes the payment of a legacy is to be 
affixed to a receipt which is given to the 
executor or administrator by the person 
who receives the legacy. There are also 
stamp duties on probates of wills and on 
letters of administration. These modes 
of taxing the transfer of personal property 
by will or in consequence of intestacy 
may be conveniently explained under 
PROBATE. 

LEGATE (from the Latin Legatus, 
which is a participle from Lego, and 
signifies one who is sent with a certain 
commission). This word had various 
significations among the Romans. The 
legates (legati) were the chief assistants 
of the proconsuls and proprietors in the 
administration of the provinces. The 
number of legates differed according to 
the quality of the governor whom they 
accompanied; their duties consisted in 
hearing inferior causes and managing the 
smaller affairs of administration. They 
appear to have been chosen and appointed 
by the governor, though at the first in
stitution of the office they were probably 
selected by the senate, as advisers to the 
governor, from the most prudent of their 
own body. The word legatus also sig

nified a military officer who was next 
in rank to the general or commander
in-chief in any expedition or under
taking, and in his absence had the chief 
command. (C~sar, De Bell. Civ., ii. 17; 
iii. 51.) The word legatus is also often 
used to denote a person sent by the Ro
man state to some other state or sovereign 
power on matters that concerned the 
public .interest : in this sense the word · 
corresponds pretty nearly to our ambas
sador or envoy, except that the motives 
for sending a legatus, or legate, seem to 
have been occasional only, and the le
gates do not appear ever to have been 
permanent resident functionaries in a 
foreign community. Under the emperors 
those who were sent by them to ad
minister the provinces of which the go
vernment was reserved to the emperors, 
were called legates (Iegati Cresaris). 

Under the republic the senators who 
had occasion to visit the provinces on 
their own business used to obtain what 
was called a "legatio libera,'' that is, the 
title and consideration of a legatus, or 
public functionary, with the sole object 
of thereby furthering their private inte
rests. These legationes are said to have 
been called liberre, or free, because those 
who held them bad full liberty to enter 
or leave the city, whereas all other pub
lic functionaries whose duties were exer
cised beyond the limits of the city could 
not enter Rome till they had laid aside 
their functions; or because a senator 
could not go beyond a certain distance 
from Rome unless he obtained permission 
in the form of a legatio. Cicero, who 
on one occasion inveighs vehemently 
against the legatio libera, could defend it 
when it suited his purpose, .and in a 
letter to Atticus (i. 1) he expresses his 
intention to visit Cisalpine Gaul in this 
capacity for the purpose of furthering his 
election as consul. 

At the present day a legate signifies an 
ambassador, or nuncio, of the pope. 

There are several kinds of papal le
g:ates; legat11s a latere, legatus natus, &c. 
Legates a latere are sent on the highest 
missions to the principal foreign courts, 
and as governors of provinces within 
the Roman territory which are called 
legations (legazioni), when they are go
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vcrned by a cardinal. Legatus natus is 
a person who holds the office of legate 
as incident and annexed to some other 
office, and is, as we should say, a legate 
ex officio. As this office or title exempted 
the ·holder from the authority of the le
gates a latere, it was earnestly sought 
after by the bishops. The archbishop of 
Canterbury was formerly a legatus natus. 
Legates of a lower rank than cardinals 
are called nuncii apostolici (apostolic mes
sengers). 

LEGATEE. [LEGACY.] 
LEGISLATION. In treating of legis

lation, we will explain, 1st, the mean
ing and etymology of the word; 2nd, the 
distinction between the legislative and 
executive powers of government; and 
3rd, the difference between jurispru
dential and legislative science-under 
which head we will make some remarks 
respecting the most convenient form for 
the composition oflaws. 

1. JJ:leaning and etymology of the word 
Legislation.-A magistrate who proposed 
a law in Rome for the adoption of the as
sembly of citi~ens w~s ~id legemferre (as 
we say, to bn'.1g a b1~l mto parliament); 
and the law, if earned, was said to be 
perlata, or simply lata. Hence the term 
Legum lator, or legislator, was used as 
~ynonymous with the. Greek voµ.oeh- 11 s, 
m the sense of a lawgiver. From leqis-
Zator have been formed legislation legis
lative, and legislature (the last word 
signifying a person or body of persons 
exerci~ing _legislative power). 
. Leg1slat1on ~.eans the making of posi

tlve law. Positive law, as explained in 
the article [LA":']! is made by the person 
?r persons exe~c1smg the sovereign power 
111 a commui;iity.. The end of positive 
law, as explamed m the same article is 
t~e temporal happiness of the comdin
mty. 

2. Disti?lction between the legislative 
and executive powers of government.-A 

fore an essential part of the business of a 
government. Accordingly the ordinary 
functions of a government ma_Y be _divided 
·into the two classes of legislative and 
executive. 

An executive command, or act, of a 
sovereign government, is a special com· 
mand issued, or act done, in the execution 
of a law previously established hy the go· 
vernment. Executive commands or acts 
are of two sorts, viz. administrative and 
judicial. The distinction between these 
two sorts of executive commands or acts 
may (in conformity with modern phrase
ology) be stated as follows. A judicial 
proceeding is a declaration, by a compe
tent authority, that a person has (or has 
not) brought himsel~~ithin the terms of 
a certain penal prov1S1on, or that he has 
(or has not) a certain legal _right or ~b
ligation which another disputes. w1:11 
him. An administrative proceedmg is 
for the sake of carrying a rule of l~w 
into effect where there is no question 
about the' legal culpability,_ or dispute 
about a legal right or obligation o'. a per· 
son. In an administrative proceeding the 
government functionary a~ts, or !Day act, 
spontaneously and from his own mforma
tion; in a judicial proceeding he does not 
act until he is set in motion by others i 
and he can only take notice o~ the facts 
which the litigant parties brmg ~efoi:e 
him. A judge cannot act until his 
court is (to use the Frenc_h phrase) 
seized, or saisi, with the quest10n i. or.(t~ 
use the language of our eccles1ast1ca 
courts) it is necessary " to promote ( 0; 

set in motion) the office of_judge.'.'. (D~
gerando, Institutes du Droit admwistratif 
Frnnrais, Paris, 1829.) ... 

It should be observed, that the d1V1 51?n 
of the functions of government into le~is
lative and executive is not exhaustive, 
inasmuch as neither class comprehends 
acts or special commands not founded ~n 
a previous general command or law,_ m 

geuer~l command, or law, issued by a other words, privilegia, concerning whi;h 
~ov:ereign govern~ent y.'Ould b~ nugatory, Isee the article LAw; as well. as treaties 
if it was .not app~ied. m practice to the and other compacts of a sovereign govern· 
c~s fallmg withm its scope, and if the 1 ment · as to which see SoVEREIGNTY. 
pains dei:oni;iced for the violation of it ! Th~ distinction between the makini; of 
were n_ot mlhcted on transgressors. The · laws and their execution is too obvious 
execution of th~ general commands, or Ito have been overlooke<j by the ancient 
laws. of a sovereign government is tliere- writers on government. The latter sub
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ject was treated by them under the head 
ofmngistrates. (See for example, Aristot., 
Pol., vi. 8.) The distinction has how· 
ever attracted peculiar attention from 
both speculative and practical politicians 
since the beginning of the last century, 
in consequence of the great importance 
attributed by Locke and Montesquieu to 
the separation of the legislative, adminis
trative, and judicial powers of govern· 
ment ; i.e. the exercise of the adminis
trative and judicial functions by officers 
distinct from the supreme legislative body, 
and from each other. (Essay on Civil 
Government, Part ii.§ 143-4; Esprit des 
Lois, xi. 6.) The importance of the 
separation in question has however been 
overrated by these and other writers; 
and it has never existed, and indeed can 
scarcely exist, to the extent which they 
suppose. The legislative functions of 
a government can be distinguished, lo
gically, from its executive functions ; 
but these functions cannot, in every 
case, be severally vested in different per· 
sons. In every free government (or go
vernment of more than one) the legisla
tive bodies exercise some executive func· 
tions: thus, in England, the House of 
Lords is an appellate court in civil cases, 
and the House of Commons decides in 
cases of contested elections of its own 
members. In every form of government 
the public functionaries, whose primary 
b11Siness is the execution of the laws, ex
ercise a considerable portion of ( dele
gated) legislative power .. It is scarcely 
possible to conceive a body of law so com· 
plete as not to require subsidiary laws 
for carrying the principal laws into ex· 
ecution ; and a power of making these 
subsidiary laws must, to a greater or less 
extent, be vested in the executive func· 
tionaries. In the article LAw we have 
distinguished laws made by supreme from 
laws made by subordinate legislatures. 
The latter class of laws usually emanate 
~rom executive functionaries, especially 
Judges. GSee this subject further ex· 
amined in the Preliminary Inquiry to 
Mr. Lewis's Essa_y on Depende11cies, p. 3 7.) 

3. Difference between jurisprudential 
and legislative science.-Positive law may 
bt; viewed from the two following aspects. 
.First, it may be considered as an organic 

system, consisting of coherent rules, ex
pressed in a technical vocabulary.. Se
condly, its rules may be considered singly, 
with reference to their tendency to pro· 
mote the happiness of the community; in 
other words, their expediency or utility. 
Law viewed from the former aspect is 
properly the subject of the science of 
jurisprudence. [JURISPRUDENCE.] Law 
viewed from the latter aspect is the sub
ject of a department of political science 
which is generally termed legislative 
science. (Legislation, in strictness, is 
concerned about the technical form, as 
well as the utility, of a law; hut the term 
legislative science, as just defined, is snf. 
ficientll accurate for our present pur· 
pose.) 

It is important to bear in mind the 
distinction, just pointed out, between the 
scientific or technical excellency of a sys· 
tem of law, and the expediency or utility 
of the rules of which it is composed. The 
distinction, however manifest, has been 
frequently overlooked, even by lawyers. 
For example, the excellence of a system of 
law, considered in a scientific point of 
view, has no connexion with the goodness 
of the government by which the laws were 
established. Law may be, aud has been, 
cultivated as a science with admirable 
success umler very bad governments. 
The scientific cultivation of law in Rome 
scarcely began until the Empire; and 
the great legal writers of France lived in 
times of political anarchy or despotism. 
A system of law of which the practical 
tendency may be most pernicious, may 
have the highest scientific or technical 
excellence. A code of laws establishing 
slavery, and defining the respective rights 
and duties of master and slave, might be 
constructed with the utmost juristical 
skill ; but might, on that very account, 
be the more mischievous as a work of 
legislation. On the other hand, a sys
tem of law may be composed of rules 
having a generally beneficial tendency, 
but may want the coherency and preci· 
sion which constitute technical excel
lence. The Engli~h system of law af· 
fords an example of the latter case. 
Owing to the popular character of the le
gislature by which its rules were enacted 
or sanctioned, it has a generally bene
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ficial tendency ; but considered in a 
scientific point of view, it deserves little 
commendation. The writings of Mr. 
Bentham, in like manner, are far more 
valuable contributions to legislative than 
to jurisprudential science. The remains 
of the writings of the Roman lawyers, on 
the other hand, are of little assistance to 
the modern legislator, but they abound 
with instruction to the jurist. . 

The distinction between the technical 

excellence of a law and its expediency, 

or (in other words) between its form and 

its substance, is also important with refer

ence to the question of codification, i.e. 

the making of a code of laws. 


The making of a code of laws may in
volve any one of the three followii1g pro
cesses :-I. The formation of a new sys
tem or body of laws. 2. The digestion 
of written laws, issued at various times, 
and without regard to system. 3. The 
digestion of unwritten law, contained in 
judicial decisions and authoritative legal 
treatises. The ancient codes of Jaw were 
for the most part. works of new legisla
tion; such were, for example, the codes 
of Solon and Draco, the Twelve Tables 
the code of Diodes of Syracuse, and 
others. The codices of Theodosius and 
Justinian afford examples of the digestion 
of written laws. [CoNSTITUTIONS Ro
MAN.] The Digest or Pandect5 of J us
tinian afford an example of the dicrestion 
of unwritten law. The French" codes 
were not digests of the existino- law of 
France, either written or unwritten · but 
they were in great measure founded on 
the existing law. The same may be said 
of the Prussian Landrecht. The statutes 
foi: C?nsolidating various branches of the 
cnmmal law, the bankruptcy laws the 
~ustoms laws, the distillery laws, &c'., are 
mstances of the digestion of the written 
law 0~ ~ngland. The Criminal Law 
Comm1.ss1oners have furnished a specimen 
of a .digest of the English common (or 
unwritten) law relating to theft. (First 
Report, 1835.)· The digestion of existing 
la".'"; whether written or unwritten, re
qmr~s merely juristical abilit<j ; the 
makmg of new laws requires, in addition 
to the ~~owled~e and skill of the jurist 
th~t ability which we have termed legis' 

new laws requires both attention to their 
utility or expediency, and technical skill 
in the composition or drawing of them. 
Popular forms of government secure a 
tolerably careful examination of laws, 
with reference to their expediency; but 
they do not secure attention to the tech
nical or scientific department of legisla
tion. Indeed nearly all the principal 
codes of laws have emanated from des
potic governments, viz. the Roman, Prus
sian, Austrian, and French codes. The 
difficulty of passing an extensive measure 
through a popular legislature has, in free 
governments, discouraged attempts ~t 
systematic digestion of the law. 1:he di
gest of the law of real property m the 
state of New York however affords an 
example of such digest passed by a popu· 
Jar legislature. 

The most convenient form for the com
position of laws is a subject which has 
exercised many minds, but on which w_e 
cannot, consistently with the plan of this 
work, make more than a few remarks. 

The inconveniences arising from too 
great prolixity or too great conciseness 
in the phraseology of laws are stated by 
Lord Bacon, in the 6Gth and 6ith aph'?" 
risms of his eighth book De Augmentis. 
If an attempt be made by an enume~a· 
tion of species, to avoid the obscurity 
which arises from the use of large gene
ric terms, doubts are created as to the 
comprehensiveness of the law; for, ~ 
Lord Bacon well observes, "Ut except;o 
firmat vim legis in casibus non except1s, 
ita enumeratio infirmat eam in cas1bus 
nou enumeratis." (lb., aph. 17.) ~n 
the other hand, vague and extensive 
terms, if unexplained, are obscure and 
frequently ambiguous. The best mode 
of producing a Jaw which shall at once 
be comprehensive, perspicuous, and p~
cise, probably is, to draw the text of e 
law in abstract and concise language, and 
to illustrate the text with a commenla;ry, 
in which the scope, grounds. and meanmg 
of the several parts of the law are ex• 
plained. A commentary such as we now 
speak of was suggested by Mi::.Bentha~ 
( Traites de Legislation, tom. m. p. 28~ 
De la Codification, s. 4 ), and the pen 
code recent! y prepared for India has been

lative. In other words, the making oi drawn according to this plan. Doubts 
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will arise in practice respecting the in
terpretation of the most skilfully drawn 
laws; and the best guide to the interpre
tation of a law is an authentic declara
tion, made or sanctioned by the legisla
ture which enacted it, of its scope or pur
pose. The want of such a commentary 
frequently causes the scope of a law to 
be unknown ; and hence the tribunals 
often hesitate about enforcing laws which 
may be beneficial. (Dig., lib. _i. t. 3, fr. 
21, 22.) 

It seems scarcely necessary to say that 
laws ought, where it is possible, to be 
composed in the language most intelli
gible to the persons whose conduct they 
are to regulate. In countries where the 
great majority of the people speak the 
same language (as in England or France), 
no doubt about the choice of the lan
guage for the composition of the laws can 
exisl In countries however where the 
people speak different languages, or 
where the language of the governing 
body differs from that of the people, or 
where the bulk of the people speak a lan
guage which has never received any lite
rary cultivation, a difficulty arises as to 
the language in which the laws shall be 
written. Where the people speak dif
ferent languages, authentic translations 
of the original text of the laws should be 
published. Where the language of the 
governing body differs from that of the 
people (which is generally the case in 
newly conquered countries), the Jaws 
ought to be issued in the language of the 
people. It is comparatively easy for a 
small number of educated persons to 
~earn ~ foreign language; whereas it is 
impossible for the people at large speedily 
to unlearn tlieir own, or to learn a new 
!ongue. Thus the Austrian government 
~n Lombardy uses the, Italian language 
m all public documents. When the lan
guage cf. the bulk of the community has 
not received a literary cultivation, the 
l~nguage used by educated persons for 
literary purposes must be employed for 
the composition of the Jaws. Thus in 
Wales, the Highlands of Scotland, and 
the west of Ireland, the language of the 
laws and !he government is not Celtic, 
but English; and in Malta, where the 
bulk of tlie people speak a dialect of 

Arabic, the laws are published and ad
ministered in Italian, which is the lite
rary language of the island. 

An able analysis of the logical struc
ture of a legal sentence, and an explana
tion of the most perspicuous and conve
nient manner of arranging its several 
parts (consisting of antecedent or subse
quent conditions, limitations, exceptions, 
&c.) will .be found in a paper by Mr. 
Coode, appended to the Heport of the 
Poor Law Commissioners upon Local 
Taxation (3 vols. folio, 1843). 

LEGITIMACY. [BASTARD.] 
LEGITIMATION. [BASTARD.1 
LETTER or POWER OF ATTOR· 

NEY is an instrument by which one per
son authorises another to do some act for 
him : it may be used in any lawful trans
action, as to execute a deed, to collect 
rents or debts, to sell estates, and other 
like matters. The authority must l'>e 
strictly followed, for the principal is only 
bound by the acts of his agent to the ex
tent to which the Jetter of attorney autho
rises him, and if the agent goes beyond 
his authority he is personally liable to 
the party with whom he contracts. The 
power which authorises an attorney or 
agent to do some particular act impliedly 
includes an authority to do whateYer is 
incident to that act; for instance, a power 
to demand and recover a debt authorises 
the arrest of the debtor in all cases where 
it is permitted by law. But a power to 
receive money and to give releases, or 
even to transact all business, does not 
authorise the attorney to negotiate bills 
received in payment. In fact all written 
powers, such as letters of attorney or 
letters of instruction, receive a strict in
terpretation; the authority is never ex
tended beyond that which is given in 
terms, or is absolutely necessary for 
carrying the authority into effect. An 
attorney, unless power be specially given 
him for that purpose, cannot delegate his 
authority or appoint a substitute, and, 
generally speaking, the words of general 
authority usnally inserted in letters of at
torney, after giving the particular autho
rity, do not enlarge il 

The authority must be executed during 
the life of the person who gives it, for 
the act which is done by the attorney is 
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considered to be the act of him who 
gives the authority. 

Powers of attorney are generally exe
cuted under hand and seal, that is, by 
deed, and where they contain an authority 
to bind the principal by deed, it is essen
tial that they should be so executed. When 
the agent signs any instrument which is to 
bind his principal, he must sign it in the 
name of the principal, and not ,in his own 
name. 

A power of attorney, unless it be given 
as a security, is revocable either by the 
personal interference of the principal or 
by his granting a new power to another 
person. But if the power has been given 
as·a security, it has been decided that it 
is not revocable by the principal. · 

A letter of attorney is also in general 
revoked by the bankruptcy of the princi
pal, unless it is coupled with an interest. 
(Paley's Principal and Agent, and the 
various treatises on mercantile law.) 

LETTERS OF CREDENCE. [A111
BASSADOR.] 

LETTER OF CREDIT. [CREDIT,
LETTER OF.] 

LETTER OF MARQUE. [PRIVA
TEER.] 

LETTERS PATENT, the king's 
letters, sealed with the great seal. These 
grants, says Blackstone (Comment. b. ii. 
ch. 21), whether of lands, honours li
berties, franchises, or anything else 'that 
can be granted, are contained in charters 
or letters patent., that is, open letters 
Jiterai patentes. They are so called 00: 
~use th:y are not sealed up, but open to 
view, with the great seal pendant at the 
bottom, and are usually directed or ad
dressed by the king to all his subjects at 
large. . Letters patent., in the time of 
Queen Elizabeth, as well as in several 
pr.eceding reigns, were not unusually ob
tamed for purposes of mere monopoly. 
They are now frequently granted under 
the r?yal authority as the reward of in
genmty, and .are in some cases the only 
means by .which a man can secure any 

' 	 compensation for a discovery or for th 
labour an~ expens: which h; may hav: 
emp~oyed !n perfectmg an invention. The 
cons1derat10n of the legal rights of pa
tentees, and of the modes in which th 
may be acquired and secured, properl~ 

belongs to the head of Patents. At pre
sent it may be sufficient to refer the 
reader to Collier, 'Essay on the Law of 
Patents for New Inventions; to which 
are prefixed two chapters on the General 
History of Monopolies, and on their In
troduction and Progress in England to 
the time of the Interregnum,' 8vo. Lond. 
1803; to Hand, 'Law and Practice of 
Patents for Inventions,' 8vo. Lond. 1808; 
Godson,' Practical Treatise on the Law 
of Patents,' 8vo. Lond. 1823; with the 
' Supplement,' 8vo. Lond. 1832 ; and 
Rankin, 'Analysis of the Law of Patents,' 
8vo. Lond. 1824. .Many letters patent 
have been granted by the king to the 
founders of schools and other charitable 
endowments, empowering the donor to 
make rules and ordinances for the go
vernment of his charity, and constituting 
into a body corporate those persons and 
their successors whom the founder should 
choose or nominate. 

LETTERS, THREATENING. [CR1
11nNAL LAw.] 

LEVANT COMPANY. (JOINT· 
STOCK CoMPANIEs.l 

LEVAR! FACIAS. [BENEFICE, P· 
347.l 

LEX. [LAw.] 
LEX MERCATORIA, or LAW

MERCHANT, in a general sense, denotes 
the usages and customs of merchants, 
which, having been adopted as pa~ of 
the law of most countries, and particu
larly of maritime states, for the protec
tion and encouragement of trade, h~ve 
been termed a branch of the law of Na
tions. (Blackstone's Commentaries, vol. 
iv. p. 67.) In this general signification 
of the term, the law-merchant is at t?e 
present day extremely indefinite, .as dif· 
ferent countries have adopted different 
portions of it, and the· mercantile usag;s 
and customs common to all are few m 
number. Some centuries ago, however, 
when the transactions of commerce w~re 
less complicated, and the rules by whitlh 
they were governed were consequen Y 
simple, the provisions of the Lex Merca· 
toria appear to have been better under
stood and ascertained. Thus we find ~e 
law-merchant frequently referred to Ill 
general terms by our earlier English sta· 
tutes and charters as a well-known system, 
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and distinguished from the ordinary law; 
as, for instance, in the stat. 27 Edw. III., 
1353, it is declared "that all merchants 
coming to the Staple shall be ordered ac
cording to the law-merchant, and not 
according to the common law of the 
land;" and the Charta l\Iercatoria, 31 
Edw. I., 1304, directs the king's bailiffs, 
ministers, &c. "to do speedy justice to 
merchants, secundum legem lliercatoriam." 
. Coke mentions the law-merchant as 

one of the great divisions of which the 
law of England is composed (Co. Litt., 
11, b.), and the custom of merchants is 
said to be part of the law of England 
of which the courts are to take judicial 
notice. ( Vanlieath v. Turner, Winch's 
Reports, p. 24.) This, however, must be 
umlerstood to apply only to general cus
toms, as the rule does not comprehend 
particular or local usages which do not 
form part of any general system. The 
generality of the expression has caused 
much misunderstanding, and merchants 
in England have been often led to infer, 
that when practices or rules of trade have 
become established among them so as to 
become " customs" in the common mean
ing of the term, they form part of the law 
of the land. This misconception has fre
quently led to improper verdicts of juries 
in mercantile trials. It is clear, however, 
that the Lex l\Iercatoria, when used with 
reference to English law, like the Lex et 
Consuetudo Parliamenti, merely describes 
a general head or division of the system. 
What customs or rules are comprehended 
under that division must always be mat
ter of law for the consideration of the 
judges; and it is said by Chief-Justice 

· Hobart, in the case of Vanheath v. Turner 
above cited, that if they doubt about it, 
they may "send for the merchants to 
know their custom, as they may send for 
the civilians to know their law." The 
principle seems to be as alluded to by 
Lord Hale in a case in Hardres's Reports, 
P· 486, that the courts are bound to take 
notice of the general law of merchants · 
but that, as they cannot know all the cus~ 
toms .which form part of that law, they 
!!lay mform themselves by directing an 
issue or making inquiry in some less 
formal manner. The latter mode has not 
unfrequently been adopted in modern 

times, and evidence of mercantile customs 
has sometimes been given before juries. 
When the custom is ascertained, the 
court may declare it to be legal or not 
according to their judgment; for the ex
pression, that the court is bound to take 
notice of the general law of merchants, 
does not mean, or should not mean, that 
the custom, simply as such, must be re
cognised as law by the judges. The re
cognition of the custom by the judges 
makes it law. However, when the judges 
do recognise a general custom of trade, 
people are apt to consider that the custom 
which the judges recognise as applicable 
to the particular case, is itself the law, 
instead of considering, as they ought to 
do, that the judges, finding the custom 
to be general and a good custom, declare 
it to be legal. When once the custom has 
been thus recognised, it is law, and not 
before. (1 Douglas's Reports, p. 654; 1 
Bingham's Reports, p. 61.) 

LIBEL (from the Latin 'libellus,' a 
little book) is a malicious defamation, 
expressed either in writing, or by signs, 
pictures, &c., tending either to blacken 
the memory of one who is dead, or the 
reputation of one who is alive, and there
by exposing him to public hatred, con
tempt, or ridicule. (Hawkins,, P. C.) 

This species of Defamation is usually 
termed written scandal, and from the con
siderations that the offence is committed 
upon greater deliberation than the mere 
utterance of words, which are frequently 
employed hastily and without thought, 
and that the effect of a writing continues 
longer and is propagated farther and 
wider than verbal defamation, it is gene
rally treated as a more serious mode of 
defamation than Slander. [SLANDER.] 

Whatever written words tend to render 
a man ridiculous or to lower him in the 
estimation of the world amount to a li
bel; although the very same expressions, 
if spoken, would not have been slander 
or defamation in the legal sense of those 
words. To complete the offence, publica
tion is necessary, that is, the communica
tion of the libel to some person, either the 
person himself who is libelled or any 
other. The mere writing of defamatory 
matter without publication is not an of
fence punishable by law; but if a libel in 
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a man's handwriting is found, the proof 
is thrown upon him to show that he did 
not also publish it. 

There are two modes in which libellers 
may be punished, by indictment or cri
minal information aud by action. 

Indictment or criminal information is 
for the public offence (as it is termed), for 
every libel has a tendency to a breach of 
the peace by provoking the person li
belled; the civil action, which is on the 
case, is to recover damages by the party 
for the injury caused to him by the libel. 

On the criminal prosecution it was 
till recently wholly immaterial whether 
the libel were true or false, inasmuch as 
it equally tended to a breach of the peace, 
and the provocation, not the falsehood, 
was the thing to be punished ; and there
fore the defendant on an indictment for 
publishing a libel was not allowed to al
lege the truth of it by way of justification. 
But in a civil action the libel must appear 
to be false as well as scandalous, for the 
defendant may justify the truth of the 
facts, and show that the plaintiff has re
ceived no injury. It is true that in one 
sense the person may have received great 
injury, that is, loss of character and profit, 
by the publication of the libel· and there
fore the word injury must he;e be taken 
!n the proper sense of injury, as explained 
Ill DAMAGE, 

But although the truth of a libel was 
no j~tification in a ~riminal prosecution, 
yet it was so far considered an extenuation 
of the offence, that the Court of King's 
Bench would not grant a criminal infor
~at!on unless the prosecutor by affidavit 
distinctly and clearly denied the truth of 
the matters imputed to him, except in those 
cases where the prosecutor resided abroad 
or where the imputations were so generai 
and indefinite that they could not be ex
pressly contradicted, or where the libel 
was a charge against the prosecutor for 
l~guag_e held by him in parliament. 

A fair report of judicial proceedings 
~oes not amount to a libel, bnt a publica
tion. of ex-parte proceedings before a 
mag1st1'.1~e may be _Punished as such. 

A petit10n, contaming scandalous mat
te;, presen~ed to parliament or to a com
~mttee of e1th~r House, and legal proceed
rngs of any kmd, however scandalous the 

words used may be, do not amount to a 
libel. But if the petition were delivered 
to any one not being a member of parlia
ment, or the legal proceedings were com
menced in a court not having jurisdiction 
of the cause, they would not be privileged. 
Confidential communication reasonably 
called for by the occasion, as charges 
made by a'master in givin~ the character 
of his servant to a party mquiring after 
it, or a warning by a person to ~nother 
with whom he is connected iu busmess as 
to the credit or character of a third party 
about to deal with him, are considered as 
privileged communications, and are not 
deemed to be libels unless malice be 
proved, or the circumstances be such that 
malice may be inferred by the jury. 

It was long a disputed question ~hether 
the jury, in a criminal prosecut10n for 
libel, should deliver their verdict only 
with reference to the facts of the publi
cation of the libel and of the matter of it, 
or should also found their verdict on their 
opinion of the matter being libellous or 
not. It was contended by the judges and 
most of the lawyers that the judge sh~uld 
determine whether the matter was a libel 
or not, and charge the jury accor~ingly. 
But it was settled by an act of parliament 
that the jury must find not only the fa~t 
of publishing, but whether the matter m 
question be a libel or not (32 Geo. III. 
c. 60, extended to Ireland by 33 Geo. 1_11. 
c. 43). Jn a civil action the ques!10n 
whether the publication is or is not a libel 
is decided by the judge or court. 

The punishment in a criminal prose
cution may be fine and imprisonment i 
and upon a second , conviction for pub
lishing a blasphemous and seditious libel, · 
the court mio-ht sentence the offender to 
banishment f~r any term it might think 
fit. (I Geo. JV. c. 8.) But this was re
pealed by 11 Geo. IV. & l Wm. IV. c. 
73. 

The printer of a libel is liable to pr<_>
secution as well as the writer, and so is 
the person who seIIs it, even though he 
is ignorant of its contents. 

By the 28th section of 38 Geo. III. c. 
78, a bill of discovery may be supported 
against the editor of a newspap~r o~ other 
person concerned in the pubhcat1on or 
interested in the property thereof, to com
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pel a disclosure of the name of the author 
of the libel, or of the name of any person 
connected with the publication against 
whom the party libelled may think proper 
to bring an action; and such a bill may 
also be maintained against any person 
suspected of being the author, which 
would compel him to discover on oath 
whether he did or did not write the libel 
°in question. (Blackstone, Corn.; Starkie 
and Holt, On Libel; Selw., N. P.; Bae., 
Abr., tit." Libel;" LAw, CRIMINAL.) 

The act of 6 & 7 Viet. c. 96, entitled 
'An act to amend the law respecting 
defamatory words and libel,' has made 
some alterations in the law of defamation 
and libel. The act commences with the 
preamble, "For the better protection of 
private character, and for more effoctually 
securing the Ii berty of the press, and for 
better preventing abuses in exercising 
the said liberty, be it enacted," &c. The 
act enacts-§ 1, That in any action for 
defamation it shall be lawful for the de
fendant, subject to a certain notice in 
writing therein described, to give in evi
dence in mitigation of damages, that he 
made or offered an apology to the plaintiff 
for such defamation at such time as in 
the said section is more particularly de
scribed. 

§ 2 enacts, That in an action for a libel 
contained in any public newspaper or 
-0ther periodical publication, it shall be 
competent to the defendant to plead that 
such libel was inserted without actual 
malice and without gross negligence, and 
that at such time as the section mentions 
he inserted in such newspaper or other 
periodical publication a full apology for 
the said libel, or made such other apology 
as in tl1e said section is more particularly 
described. · 

§ 3 enacts, That if any person shall 
publish any libel upon any other person, 
or shall directly or indirectly threaten to 
print or publish, or shall directly or indl
rectly propose to abstain from printing or 
publishing, or shall directly or indirectly 
offer to prevent the printing or publishing 
of any matter or thing touching any other 

procure for any person any appointment 
or office of profit or trust, such offender 
on conviction may be imprisoned for any 
term not exceeding three years. This 
enactment does not in any way affect any 
law as to the sending or delivery of threat
ening letters or writings. 

§ 4 enacts, That if any person shall 
maliciously publish any defamatory libel, 
knowing the same to be false, on convic
tion he shall be liable to two years' impri
sonment, and to pay such fine as the 
court shall award. 

§ 5 enacts, That if any person shall 
maliciously publish any defamatory libel, 
on conviction he shall be liable to fine or 
imprisonment, as the court may award, 
but the imprisonment is not to exceed 
one year. 

§ 6 makes an important change. It 
enacts, That on the trial of any indict
ment or information for a defamatory 
libel, the defendant having pleaded such 
plea as in this section is afterwards men
tioned, the truth of the matters charged 
may be inquired into, but shall not 
amount to a defence, unless it was for 
the public benefit that the said matters 
charged should be published. The de
fendant must in his plea to such indict
ment or information allege the truth of 
the matters charged in the manner that 
is required in pleading a justification to 
an action for defamation. 

§ 7 enacts, That when on the trial of 
anv indictment or information for the 
publication of a libel, under the plea of 
Not Guilty, evidence shall have been 
given which shall establish a presump
tive case of publication against the de
fendant by the act of any other person 
by his authority, it shall be competent to 
the defendant to prove that such publi
cation was made without his authority, 
consent, or knowledge, and that the said 
publication did not arise from want of due 
care or caution on his part. 

§ 8 enacts, That in the case of any 
indictment or information by a private 
prosecutor for the publication of any de
famatory libel, if judgment be given for 

person, with intent to extort any money or the defendant, he shall be entitled to 
security for money or any valuable thing Irecover from the prosecutor the costs 
~rom such or any other person, or with that he has sustained by reason of such 
mtent to induce any person to confer or indictm~nt or information ; and that upon 
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a special plea of justification to ~uch in
dictment or information, if the issue be 
found for the prosecutor, he shall be en
titled to recover from the defendant the 
costs sustained by him by reason of such 
plea. 

This act does not extend to Scotland, 
§ 10. As it was doubted whether or 
not it did extend to Ireland, this act was 
extended to Ireland by 8 & 9 Viet. c. 75. 

Defamation and libel were punished 
among the Romans. The oldest extant 
rule a bout defamation and Iibe! is con
tained in the fragments of the' Twelve 
Tables,' which punished both slanderous 
words and libellous writings. (Cicero, 
De Repub., iv. 10.) The penalty was 
capital (in the Roman sense of that term), 
and it appears to have been death. Libel
lous writings were generally denominated 
" famosa carmina" and " mala carmina," 
In course of time the Praetorian Edict 
modified the old law, or probably it fell 
into disuse. The praetor allowed an 
action for slander which was against 
"boni mores" (Dig. 47, tit. 10, s. 15); 
and against " boni mores" means, that 
which was disapproved of by the positive 
morality of th1i community and tended to 
bring infamy or odium on the person 
against whom it was directed. The tech
nical word for this kind of" slander" was 
Convicium, which properly meant some
thing said to a man's face that was injuri
ous; but the commentators on the Edict 
laid it down that there might be Con
vicium even if the person against whom 
it was directed was not present. Con

. vicium in fact was personal abuse which 
tended to damage a man and was said 
with circumstances of great publicity. 
But the Praetor's Edict extended to other 
cases, and. allowed an action wherever a 
!Dan had done or said anything which in
JUred a _Person's c~aracter. 1~his general 
clause mclud~d libellous writings, and 
many other thmgs, such as certain modes 
of soliciting women's chastity and ad
dressing. them in obscene langu'age. The 
penalty m all these was a sum of money 
assessed by Re~uperatores as damages. 

Under the imperial government the 
~~ " liber fa~osus, " often occurs : it 
s1~1fies any wr:ting in prose or verse 
which tended to mjure a man's character 

(ad infamiam alicujus). The offence 
consisted in writing the libel, spreading 
it about or selling it, or in causing these 
things to be done maliciously ( dolo malo); 
it mad1i no difference whether the libel 
was anonymous or had a false name to 
it. The penalty was (according to some 
law, the nam1i of which is not known) 
that t11e libeller, ifconvicted, became" in
testabilis," that is, he could not make a 
will .or be a witness to a will. (Dig. 28, 
tit. 1, s. 18.) A senatusconsultum ex
tended the penalties of this Jex to cases 
where there was no writing, but only 
marks which were of a like tendency; 
this must mean drawings and caricatures, 
such as are now published in London. 
Everything therefore which tended to the 
" infamia" of a person, writings in prose 
or verse, and drawings, whether a man 
was mentioned or not mentioned, pro
vided the person intended was clearly 
pointed at by such writings or drawings, 
were punishable offences; and writer, 
draftsman, and all concerned were liable 
to the legal penalty. 

This legislation seems to belong to ~e 
Imperial period, though it was not m
tended to protect the emperor only. Au
gustus commenced this legislation \Suet~n. 
Octavian., 55), and probably his chief 
object was to protect himself. The Ro
man Cresars, like other high personages 
in modern times, were the objects of 
pasquinades and various kinds of ~o!Il· 
positions which were intended to satmze 
them and make them ridiculous. The 
penalty of the law of Augustus is not 
certain; but in later times various Senatus 
consul ta increased the penalty to Deporta
tion or perhaps only relegation. If th.e au
thor of a Iiber famosus had been pun1she~ 
in a criminal prosecution (judicium pubh· 
cum), the injured person might still have 
his action, if he was mentioned by name 
in the libel. (Dig. 47, tit. 10, s. 6.) But 
if a man libelled a guilty person (no
cens), it was considered equitable tliat he 
should not be subject to any legal penalty, 
" because the bad deeds of evil-doers 
ought to be known, and it was e~pedient 
that they should be known." Compare 
the 6 & 7 Viet. c. 9G, § G. . " 


The" libri famosi;' or" libelfffamos1, 

of the Imperial period, siguified anony
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mous writino-s, which contained a charge Iu the Greek writers the words (o•cr·1 

against som; person, and were either sent 7rOTT/S and ooi!A.os) which respectively 
to the Cresar or to some magistrate, or signify master and slave were also ap
put in some place where they might be plied in a political sense to signify mo
found, for the purpose of causing injury narch and subjects. The Persian king 
to the person accused. This is the ouly was master (oecr7rOT1Js), and his subjects 
signification of the expression "libelli Iwere slaves (ooi/A.01). 
famosi," in the Theodosian and Justinian The political sense then of liberty and 
codes. Constantine the Great dec!arl'd freedom, if traced to its source, is founded 
that such charges should not prejudice on the notions of personal liberty as con
any person who was mentioned in them, trasted with personal servitude. He who 
and that such writing should he burnt hecame free from being a slave in a re
when the author was unknown. If the public became a member of the state, in 
author was discovered, he was punishable which he formerly had no political exist
even if he could prove the truth of the ence. It is implied by the circumstance 
matter contained in the writing. Other of his becoming free that he became a 
constitutions on the same subject were citizen, though positive law, as among 
made after the time of Constantine. the Romans, might limit the degree in 

(Rein, Das Crirninalreclit dcr Romer.) which he thereby obtained citizenship. 
LIBERTI1NUS. [SLAVE.] [CITIZEN.] Slavery may and did exist 
LIBERTY. This word is the Latin m many states of antiquity which were 

libertas. The corresponding Teutonic under monarchical or tyrannical rule; 
word is freiheit, or, as it appears in but he who was the slave of an individual 
English, freedom. in any such state, and obtained his free-

Liberty and freedom are familiar dom, did not thereby become a citizen, 
words with indefinite meanings. 'Liber,' but was merely released from the duty 
the adjective which corresponds to the that he owed to his master: he still owed 
noun 'libertas,' is properly opposed to together with others the duty of perfect 
'servus,' or ' slave;' aud libertas is the obedience to an individual monarch or 
s~tus of a freeman, as opposed to ser- tyrant. 
v~t~s. or the status of a slave. This di- The words liberty and freedom, as 
v1s10n of freemen (liberi) and slaves political terms, have always been used to 
(servi) was the fundamental division of express a condition of a people in which 
per~ons in the Roman law (Gains, i. 9). they are to some degree at least secured 
1:h1s word Liberty, then, in its origin in- against the arbitrary rule of an indivi
d1cates merely the personal status of a dual or of a small number of persons; 
man. as contrasted with the condition of and the word slavery, in its political 
~erv1tude. In Greek the like opposition sense, is applied to nations in which the 
is expressed by two other words (liecr- mass of the people have not reasonable 
?rci-r,.,s, oovA.os). But the word Libertas security for their lives and property 
had also a political meaning among the against the capricious rule of one man 
Ro~ans. When the Romans had ejected or of a number of persons who form a 
their last king they considered that they small minority of the whole. 
had obtained their Liberty (Livy, ii. 1). That which is really meant by po
The pol!tical meaning of libertas (liberty) litical freedom and liberty is noth~ng 
was derived from the contrast of liberty more than a form of government which 
and servitude in the person of indivi- shall in some degree at least secure to the 
du_a~s; and if the mass of a nation were people the enjoyment of life and of their 
SUtlJected to the arbitrary rule of one property against the tyranny of one man 
man, that was considered a kind of ser- or of a few. Freedom and liberty then 
vitude, and the deliverance from it was are terms which can only be applied to 
~lled libertas, a term which in this sense constitutional governments [CoNSTITu
Is clearly deriyed from. the notion of li-1 TIONJ, and to republics, i_n the P'.~per
berty as obtamed by him who was once sense of that term. There IS no pohtJcal 
a slave. · liberty or freedom under any other form 
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of government, though under a monarchy, 
when the administration is good, there 
may be in many respects more personal 
freedom than there is in a pure de
mocracy. But the essential quality by 
which political liberty or freedom is dis
tinguished is simply this: the sovereign 
power is not in the hands of one or of a 
small minority, but it is either distributed 
among the whole community or a con
siderable part of it. 

Political liberty does not exist in some 
civilized nations in Europe, in Prussia 
for instance. Political liberty does not 
exist in Russia. In some countries where 
it does not exist, it is the gen~ral opinion 
that its existence would be a benefit to 
the whole nation. In other countries the 
mass of the people are still in such a 
condition that political liherty coulu not 
exist. . for political liberty, as alrcauy 
stated, means that the sovereign power 
must be in the hands of a large number, 
and they must possess intelligence enou"h 
to enable them to exercise and keep the 
power; but there are nations where the 
mass of the people are too ignorant to ex
ercise or keep any political power. 
. 'rlie highe;,t degree of political liberty 
~s m a Democracy [DE~lOCRACY] ; for it 
is that form of government which is fur
thest removed from a mona:·chv. The 
relationship of monarch and >-~hject is 
the like relationship to maskr and slave. 

A nation which strives for its liberty 
strives f~r a popular.for~ of government, 
whether 1t be a consl!tutimial kingly form 
or a democracy. But Liberty is a spe
cious word, ofte°: ill under,to->d; and 
many who have cried out for liberty have 
either not considered exactly what it is 
t?ey want, or they have supposed that 
hb~rty would fre; them from many evils 
which they cm1s1der to be peculiar to a 
state of po!itical slav~ry. It is now gene
rally admitted, that m those states where 
a l~r.ge part of the population have equal 
P?lit1cal ~n~wledge with the few, who 
direct aclnumstration, the general inter
ests are. ~est.served by this large num
~e; part~c1patmg in the government. Po
ht1cal h.ber.ty then, to some extent or 
degree, 1~· m many countries, necessary 
fo; .secur.mg the ru.lvantages of good ad
Jlllllistration. But there are many evils 

incident to states, which are not due 
to the want of political liberty; and it is 
therefore a matter of importance for those 
who would make changes in government 
to c-0nsider whether the evils of which 
they complain are owing to the want of 
political Ji berty or to other causes. 

The notion of political liberty has been 
based upon the analogy already pointed 
out between Political Liberty and Per
sonal Liberty; which is a false analogy, 
thou"h an historical one. Man, it 11as 
been° assumeu, is naturally free. No 
man is naturally or by nature another 
man's slave. As no man is naturally a 
slave, so all mankind have naturally a 
right to political liberty, and just govern
ment arises from the consent of the go
verned. 

On these assumptions rests the Ameri
can Declaration of Independence: "We 
hold these truths to be self-eviuent: that 
all men are created equal; that they are 
endowed by their Creator with certain 
inalienable rights; that among the~e are 
life, liberty, anu the pursuit ofhappmess j 
that to secure these ri.,hts governments 
are instituted among m~n, deriving their 
joint powers from the consent of the go
verned," &c. 

In this passage Liberty seems to mean 
the personal status, which is oppo~ed to 
slavery; and it is on the assumpt10n of 
the equality by birth an~ t~1e ~ndow
ment of all men with certam mahenable 
rights, that this instrument would. found 
the American title to Political Liberty. 
It involves the doctrine of the social con· 
tract, and assumes, as an historical fact, 
an origin of governments by consent of 
the governed. 

If theories of government are to be 
tested by historical facts, it would be 
consistent with such facts to say, that men 
are not created equal; that they have not 
been endowed with liberty, for a large 
part of them have always been slaves.; 
and that governments have been consti
tuted without the consent of the gover~1ed. 
These are real facts: those assumpt10ns 
are untruths. 

Political liberty rests on no such sorry 
basis as the Declaration of Independence 
places it on. That nation which can ob
tain it and maintain it, is in a better con
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dition than if it were politically a slave, State the free enjoyment of his industry, 
even to the wisest of masters; and when wealth, and talents, imposes restraint on 
it is able to obtain and maintain that all alike, and makes all alike bear the 
liberty, it is right, or in other words it is burden of taxation and of the services 
for the general interest that a nation due to the State. Further, it gives to as 
should, by force if necessary, alter that large a number as it can consistently 
form of govemment which is political with the universal interest an equal share 
slavery. in the sovereign power; but no polity 

That liberty promises to be most stable I that has ever yet been framed has ever 
which is the growth of long time and the given an ('qua! share in the sovereign 
result of a perpetual struggle between a power to all the members of a commu
master and his slaves, in which the master nity: such an Equality is impossible. 
has not ceased to be master all at once, The Declaration of Rights published 
but has always lost something in the by the French National Assembly in l i91 
contest. contains the words 'free,' 'equal,' 'rights,' 

That which is of sudden growth or is 'liberty,' and many others, all of which 
the offspring of Revolution, is often pre- are used in a manner as remote from 
mature and always insecure; for liberty so precision as the most confused under
acquired may only be a step from a state standing could suggest. This strange 
of political slavery to a more wretched sample of nonsense has been examined 
Rtate; it may be a step from a state of and dissected by Bentham in his 'Anar
sla~ery, mild and tolerable, to an anarchy, chi cal Fallacies' (Bentham's Works, part 
which of all things is most intolerable. viii., Edinburgh, 1839). 

The words Liberty and Equality often The word Liberties is often used to ex-
go together, and each of them in so press those particular constitutional prin
doubtful a sense that one hardly knows cipks or fundnruental laws by which the 
what to make of them. Liberty is often political liberty of a nation is secured. 
~sed, apparently without people consider- If the British parliament should attempt 
mg what they really mean, in the sense of to abolish the trial by Jury in all cases, 
fr~edom from restraint. But this kind of or the Habeas Corpus, such an attempt 
Liberty is inconsistent with Political Li- would be called an attack on the liberties 
~erty properly understood; and all men"s of Englishmen. 
liberty .o~ action is and must be restrained LlllEHTY. The general nature of a 
by poslt~ve laws in every well-ordered liberty, as a portion of the royal preroga
comm.un1ty. Every law that forbids any tive in the hands of a subject, has bee:i 
a~t directly or by implieation abridges already shown under FRA1'CllISE. L1
L1be.rty, and such abridgment is always berties were at first chietly granted to 
a unn·:rsal benefit when the Jaw which monastic and other religions cstablish
so abridges l~be!·ty only abridges it in ments, to ease th~ cons.ciences of t~e 
cases where 1t is useful to all that it royal grantors, or m testm10ny of their 
should be abridged, and when the law is devotion to the church; and most of the 
so fra~ned as to accomplish that object. ancient franchises now in existence are 
Equality, in its unlimited sense can no derived from an ecclesiastical source. 
~ore ex~st in any state than pert~ct indi- They were afterwards granted as means 
vidua~ liberty; for if each man is left to of strengthening municipal corporations. 
exercise ~is indu;;try in the best way that Though all ~iberti~s i;ma~ate. from the 
he c~n, Without mterfering directly with royal prerogative, a <;11stii;ct10n 1s usually 
t?e mdustry of others, some will be made betweeu such liberties as have been 
richer, and happier, and wiser than actua!Iy exercised by the crown before 
others. The only Equality that can be the grant to the subject, and su?h as ~re 
appro~ched to in a wcll-or<lcre<l state is said to be created upon their bemg 
that Eqll:ality which is the result of a granted. The former, when by esche~t, 
go~ polity, ~hich polity, so far as it is forfeiture, or otherwi~e, t~ey come agam 
cousisteD:t with the universal good, se- to the crown, are extmgm~hed by merg
cures ahke to every individual in the 1 inir in the general prerogative, and cannot 

~ s2 



LIBERTY. [ 260 ] LIEN. 

afterwards be regranted as existing fran
chises; the latter still have continuance 
for the benefit of the crown or of any 
subsequent grantee. To the former class 
belong such privileges as the right to 
have the goods of felons, &c., waifs, 
estrays, deodands, and wreck, arising 
within the lands of the grantee ; to the 
latter, the return of writs; the right of 
holding fairs and markets and taking the 
tolls, the right of holding a hundred
court or a court-leet, the privileges of 
having a free-warreu 01· a legal park, and 
the like; aml in such cases the franchises, 
even whilst in the king's hands, are ex
empt from the jurisdiction of the ordi
nal'v officers of the crown, and are ad
111i1;istered by bailifis or other special 
officer;;, as when in the hands of a sub
ject. 

It is, however, only in a very wide and 
loose sense that franchises of the latter 
class can be said to be part of the royal 
prerog:ative of the crown, inasmuch as the 
prerotrative is limited to the creation of 
such franchises, and they can never he 
enjoyed by the crown except as claiming 
them under a suliject to whom they have 
heen granted. 

The fines paid to the crown for grants 
or coafirmations of liberties are shown by 
Madox to have formed no inconsiderable 
part of the royal revenue. In his • His
tory. of the Exchequer' he quotes the 
particulars of about 200 liberties granted 
priucipally by King John. Th~ men of 
Cornwall fine in 2000 marks and 200 
marks for 20 palfreys estimated at 1o 
~arks each, for a charter for disafforest
rng ~he county and choosing their own 
sheriffs. The men of Brough fine in 20 
marks and 5 marks for a palfrey, for a 
market on Sunday, and a fair for two 
days. The men of Launceston fine in 
~ marks for changing their market from 
Sunday to Thursday. The burgesses of 
Shrewsbury fine in 20 marks and 1 pal
frey that no one shall buy within the 
borough new skins or undressed cloth, 
unless he be.in lot (in lotto), and assessed 
and taxed with the burgesses. 

IIIany ?f these fr~nchises having been 
fou_ud ~o mterfere With the administration 
of JUStlce, the extension of them by fresh 
i;rants was frequently the subject of very 

loud complaints on the part of the com
mons in parliament, who represented 
them as prejudicial to the crown, an im
pediment to justice, and a damage to the 
people. It appears by the Parliament 
Roll, that Edward I., towards the close of 
his reign (in 1:306), declared that after 
the grant which he had made to the Earl 
of Lincoln for his life, of the return of 
writs within two hundreds, he would not 
grant a similar franchise as lung as he 
lived to any except his own children, and 
directed that the declaration should be 
written in the Chancery, the Gardrohe, 
and the Exchequer. And in 134i Ed
ward III., in answer to a strong remon· 
strauce, promised that such grants should 
not in future be made without good 
advice. 

The form in which the crown granted 
views of frankpledge [L1;ETJ and other 
franchises may be seen m the charters 
granted by King Henry VI. to E~on Col
lege, and King's College, Cambndge. (5 
Rot. Parl., 51, 97.) . 

A person exercising a fi:anchise to 
which he has not a legal title may be 
called upon to show cause by what autho
rity he does so, by a writ of Quo-war
ranto or an information in the nature of 
a Qu:i..warranto. And parties disturbed 
in the lawful exercise of a franchise maY 
recover damages against the disturber in 
an action on the case. . 

J,ICENTIATE IN MEDICINE IS 
a physician who has a license to p;~ctise 
granted by the College ?f P~ys1cians. 
There are two classes: licentiates who 
are authorised to practise in London and 
within seven miles thereof; and extra
licentiates, who are only privileged .to 
practise in the country at a greater dis
tance from the metropolis. The former 
class are authorised exclusively by the 
College of Physicians, but medical gradu· 
ates of Cambrido-e or Oxford may prac
tise in the provin~es independently of the 
college license. . ,, 

LIEN (from the French lien, "a tie, 
or "hand"). Various definitio~s .ha;e 
been given from the bench of this J?ns· 
tical term; but many of them are either 
incomplete, or too general b~cause of 
comprehending other rights be~1de~ those 
of lien. The following definition 1S per
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haps as correct as any that has proceeded 
from the judges :-" A lien is a right in 
one man to retain that which is in his 
possession belonging to another till cer
tain demands of him, the person in pos
session, are satisfied.'' (Grose, J., in 
Hammond v. Barela.If, 2 East, 227.) The 
definition therefore includes possession by 
the party claiming the lien ; and an un
satisfied demand by him against the owner 
of the property : but it does. not show 
wherein this right to retain another man's 
property difl:ers from the right of a 
pawnee or pledgee. 

The determination of what shall be 
possession sufficient to constitute one tele
ment of lien is a part of the general doc
trine of possession. It follows from the 
definition that if the party claiming the 
lien has not possession, he can lmve no 
lien; and as a general rule, if he has vo
luntarily parted with possession, he has 
lost his lien. What shall be a parting 
with possession sufficient to cause a loss 
of lien is also to be determined by the 
gen~ral doctriue of possession. When pos
ses>10n of the thing is regained, the lien 
do.es not revive if the possessor gets the 
thu;g back under any circumstances from 
w~1ch a ditlerent contract may be, im
plied from that under which he oriofoally 
obtained the lien. 

0 

The defect of the above definition in 
not showing wherein consists the differ
ence. between lien and pledge leads to the 
C?ns1deration of the way in which the 
right called lien arises. It bas been said 
that "liens only exist three ways; either 
by express C?ntract, by usage of trade, or 
where there 1s some legal relation." (Bay
ley, J., l Ba. and Aid., 582.) 
. '.''h~n lien arises by express contract, 
it ~s simply mortgage, pawn, or pledge, 
which are. th.en the more appropriate 
terms; .or ~t 1s an agreement (such as 
may exist m the case of principal and 
factor) that goods intrnsted by one per
son to another for the purpose of sale, or 
for som~ other purpose than pledge, may 
be retamed by the party intrusted with 
them, as .a security for any debt or balance 
due to him from the other· or it is an 
agreement !hat ~e may retain the pro
ceeds of thmgs mtrnsted to him to se11, 
for the same purpose. Pawn or pledge 

is the delivery of a thing by the owner to 
the pawnee, to be held and retained by 
him as security for a debt due from the 
owner to the pawnee; and it is a matter 
of express contract. Lien by contract 
differs from pawning or pledging in this, 
that in the former the retaining the thing 
is not the purpose for which the goods 
are delivered by the owner. In pawn or 
pledge goods are received in order to be 
retained and kept; in lien by contract 
they are delivered by the owner for some 
other purpose, but may be retained as a 
St·curity for a debt due from the owner to 
the person to whom he has delivered his 
goods. 

Where two parties have so dealt with 
one another that one has claimed and the 
other has allowed the right of lien in re
spect of any their mutual dealings, lien 
may exist in all cases of like dealings 
between them, if there be no verbal or 
written agreement to the contrary. The 
acts of the parties are here the evidence 
of the contract, which is as express as if 
made by formal words. 

The "lien by usage," and "that where 
there is some legal relation between the 
parties," belong to one class, and are not 
distinguishable. They are both. included 
under liens which do not arise from ex
press, but from implied contract. Lien 
may be defined as prima facie a right 
accompanying the implied contract. (Lord 
Eldon.) The "usage of trade" is merely 
evidence from which contract is to be im
plied: parties who mutually act in con
formity to a custom have in effect, though 
not in form, made a contract. The term 
"legal relation" is only another mode of 
expressing the mutual rights and duties 
of the same parties, who by their acts 
have brought themselves within the limits 
of a custom, and so given evidence of an 
intention to make a contract. Thus an 
innkeeper has a lien upon the horse of 
his guest, which he takes into his stable 
to feed ; a carrier has a lien on the goods 
which be carries; a tailor who is em
ployed to make a snit of clothes has a 
lien on them for the price of his labour, 
ifthe cloth be given to him for the purpose 
of making the clothes ; and if he furnishes 
the cloth. and his customer, after the 
clothes are made, agrees to have them, 
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and so obtains the prope1iy in them, the 
tailor has still a lien on the clothes, or 
any part of them, for the whole price. 
The contract in these and similar cases is 
for payment of money on one side, in 
consideration for certain acts to be done 
on the other; and the delivery by one 
party of his property to the other, who 
is to do some act to it, or in respect of it, 
fo1· money. implies a payment of the 
money before the owner's right to repos
sess the thing can commence. 'Vhere 
the owner never had the property or pos
session of the raw materials, but acquires 
the property in a thing by his bare assent, 
as in the case just mentioned, the tailor's 
prior right of property is converted into 
a mere right to hold till his debt is paid, 
or, in other words, instead of property he 
~as a lien. If the owner of a thing sells 
it, and agrees to receive the price at a 
fnture day, he cannot retain the thing till 
the day of payment, for he has, hy the 
form of his contract, excluded himself 
from such right to a lien. 

Lien, unless there be an express con
tract, ?r a custom to the contrary, must 
from 1ts nature be particular, that is, 
mu.st have reference to a particular trans
~c!1on and to a particular thing. When 
it is. general, that is, where the right to 
retam .a particular thing is not limited to 
a particular transaction, hut exists with 
respect to other transactions also, there 
must he express contract, or the deal
ings ofthe parties must he such as to create 
that implied contract which arises from 
acts done in conformity to well-known 
usage. 
: Lie!1 may be. lost by voluntarily part
mg with the thmg, by express agreement, 
or by agreement to he implied from acts. 
In general, when a person has a lien for 
a debt, he waives it by taking security for 
t~e debt. A solicitor has a lien for bis 
h~ll on his ~lient's papers which come into 
h~s pos~ession in th.e course of transacting 
his h?smess; but if he accept a security 
f?r ~1s debt, he can be legalJy compelled 
to give up the papers. From the ex
pressed agreement for a special security 
there nec~i;sarily arisrs the implied agree
ment to gwe np the thing which is retain
~d: the acc.eptance of such special security 
iemg eqmvalent to an agreement to re

ceive the debt or demand at a future day, 
and such agreement as to future payment 
being incorn•istent with the retaining the 
thing, which act of retaining is equivalent 
to a claim for present payment. A factor, 
who has a lien on goods in his possession, 
hoth for his outlay on or with respect to 
those goods aBd for his general balance, 
loses his lien if he enters into an express 
contract for a particular mode of payment. 
If usage of trade and acts in conformity 
to it can be considPred as evidence of a 
contract that goods shall he retained by 
one person as a security for a debt or ba
lance due to him from another, an ex
press contract for securing payment of 
such debt or balance must be considered 
as inconsistent with the implied contract, 
and therefore as determining it. 

In Equity, the vendor of an estate, 
though he has executed a convepnce and 
parted with the possession without being 
paid, still has l1is estate as a securi'.Y for 
such part of the purchase-money as is un
paid. This security is generally, though 
not with strict propriety, called the ven
dor's lien. The ground of this so-called 
lien lies in the nature of the contract: one 
party contracts to give land for money, 
and the other contracts to give money for 
laud. Until both parties have performed 
their engagement, the land and the money 
cannot be considered as exchanged. 

Lien from its nature, is incapable of 
transfe;.. Generally a lien gives no right 
to sell, except by particul~r custom. 
Where a factor who has a hen on the 
goods of his principal, pledges them for a 
loan of money, this is no transfer of t~e 
lien: the goods are a pledge or pawn m 
the hands of the lender, who may hold 
them as a security for his advance to the 
amount of the factor's lien. The lender 
may have a right to retain the goods as a 
security to precisely the same an~ount as 
the factor; but his right to retam flows 
from a different source. . 

The practical questions which arise 
under the general doctrine of lien are 
numerous and sometimes not easy of solu
tion ; many of them are of the grea!est 
importance to the mercantile co~mumty. 
The chief cases in which lien exists may 
he refe11·ed to the law of Agent, Attorney, 
llailment, Carrier, and Factor. :Mon
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tagu's work 'On Lien' contains a collec
tion of a considerable num lier of particu
lar instances. 

LIEUTENANT is an officer who dis
charge> the duties of a superior in his 
name and during his ausence; and who 
acts immediately in subordiuation to him 
when he is present. 

Thus, in military affairs, the licutenant
general and the lieutenant-colonel respec
tively superintend the economy and the 
movements of the army and the battalion 
nuder those who hold the chief command. 
The lieutenant of a company is also im
mediately subordinate to the captain, in 
whose alisence he has the same i;owers. 
In the British service the lieutenants of 
the three regiments of foot· gnanls have 
the rank of captain: in the royal regi
ment of artillery, the royal corps of en
gineers and marines, and also in the 
fus~lie1·s and rifle brigade, there bcin ~ no 
ensigns, the subaltern officers are distin
guished as first and second lieutenants. 

In Ward's 'Animadversions of ·war' 
(1639), it is said, 'A lieutenant is an 
officer of high credit and reputation, and 
h~ ought in all respects to bee well indoc
trmated and qualified in the arts military, 
and not inferior in knowledge to any 
officer of hig-her authority· for an unskil
fu! captaine may better de~eane himselfe 
with an experienced lieutenant than an 
unskilful lieutenant can fadge with a skil
ful captaine.' 
. The price of a lieutenant's commission 
is, according to the present regulation,

£ s. d. 
Life-Guards l i85 daily pay 10 4 
Horse-Guards 1600 ,, 10 4 
Dragoons • 1190 ,, 9 O 
Foot-Guards 2050 7 4 
Lin.e • • • iOO ,, 6 6 
A hentenant in the royal navv takes 

rank as a captain in the army, ~ud the 
n~mber ~ppornted to ships of war varies 
With ~heir r~te. A ship of the first rate 
has e1.ght lieutenants, besiues supernu
meraries ; those of the second, third, &c. 
rates, have respectively one less than 
~he number appointed to the preced
ing rate; so that a sixth·rate vessel has 
three: sloops and bomb-vessels have only 
two. The monthly pay of a first-lieute
nant of seven years' standing, in ships of 

the three first rates, and that of lieute
nmits commanding gun-bri!!s, schooners, 
and cutters, is 111. lCs. The monthly 
pay of other lieutenants, for ships of all 
rates, is 9l. 4s. 

LIEUTENANT-GEZ\ERAL. [GE
NERAT,.] 

LIEUTENANT, LORD and DE
PUTY. (LoRD-LIEt:TENANT.] 

LIFE hSTATE. [ESTATE.] 
LIFE INSURANCE, OR REVER

SION. By a reversion, in the widest 
sense, is meant a right of property the en
joyment of which is to commence at some 
future period, fixed or depending on con
tingencies, and is to continue either for 
ever or during a term either fixed or de
pending on a contingency: anything in 
fact which is to be entered upon, or which 
may be entered on at a future time, is a 
reversion in books which treat on the 
value of property. The legal sense of 
the word is more restricted. 

Thus an assurance of lOOl., or a con
tract to pay 1001. at the death of a given 
individual, is 100/. in reversion to the 
executors of that individual. Our object 
in this article is to treat of this most com
mon species of reversionary contract, life 
insurance, or assurance. 

The value of a reversion depends in 
a very easy manner upon the value of 
the corre>ponding annuity; that is, any 
given sum, say I uol , to be received u:hen 
a given event arrives, depends for its 
vafoe upon that of lOOl. a year to be re
ceived till the event arrives. Suppose, 
for example, that money makes five per 
ceut., and that an annuity, say upon a life, 
is worth fourteen years' purchase, upon the 
method of calculation explained in AN
NUITY, p. 141. That is, l 00[. paid a year 
hence, irnu again two years h~nce, and so 
on as long as the life lasts, is now worth 
14001. Heqnired the value of lOOl. to be 
paid at the end of the year* in which the 
life drops. 1Ve must now reason as fol
lows :-Suppose a perpetual annuity. of 
l ool. a year is to be enjoyed by A dur~ng 
his life and by his legatees after him. 
By hypothesis A's portion is now worth 

• Assurance rompanies usually l?ay in ~ ~ew 
months after proof of death, which gtves a ~rifi~ng 
advantage to the assured, not w~rth cons1~ermg 
in a very elementary sta;ement of the question. 
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1400l., and (money making five per cent.) 
the annuity for ever is worth twenty 
years' purchase, or 20001.; consequently, 
the legatee's interest is now worth 20001. 
- 1400, or 600l. But at the end of the 
year of death the legatee will come into 
IUOl. current payment, and a perpetual 
annuity worth 2000/ ; for the remainder 
of a perpetual annuity is also a perpetual 
annuity: his interest will then be worth 
21 ool. Hence we have ascertained that 
2100Z. at the end of the year of death is 
now worth c;oo/. : and the rnle of three 
then gives the value of any otl1er sum : 
thus 1001. at the end of the year of death 
is now worth i'lfZ., or 28l. I ls. 5{d. 
Hence the following easy 

HuLE.-To find the value of a given 
reversion, subtract the value of the same 
annuity from that of a perpetual annuity, 
and divide the difference by one more than 
the number of years' purchase in a per
petual annuity: or multiply the excess of 
the number of years' purchase in a perpe
tual annuity over that in the life annuity 
by the reversionary sum, and divide as 
before. 

Next, to find what premium should be 
p~id for the reversion. A premium 
differs from an annuity in that a sum is 
paid down, and also. a.t the end of every 
year: consequently 1t 1s worth one year·s 
purchase more than an annuity. In the 
preceding question, the annuity was worth 
fourteen years' purchase; consequently 
the premium now is worth fifteen years' 
purchase. But the present value of all the 
premiums is to be also the present value 
of the reversion, or 28Z. l ls. 5id., whence 
the premium should be the fifteenth part 
of this, or ll. lSs. id. Hence to find the 
premium, divide the present value of the 
reversion by one more than the number of 
years' purchase in the life annuity. But 
when! as ;most commonly happens, the 
premmm is wan.ted :Without the present 
value, the followmg is au easier 

RULE.-Divide the reversionary sum 
separately by one more than the number 
?f years' purchase in the perpetual annu
itl~;.nd one rn?re tha~ the nu?Jber of 

14+ l, or by 21and15, we find 41.151. 3d. 
and 6l. l3s. 4d., whichdiffor by 11. lSs. !d. 
the same as before. 

The life we have been tacitly consider
ing, when we talked of an annuity being 
worth fourteen years' purchase, at five 
per cent., is one of about thirty-six years 
of age. The first impression must be, 
that the proposed premium is ridiculously 
small. l\Iake it up to 21., and it will be 
fifty years before the premiums reach 
!Out. Some such consideration must have 
moved the law officers of the crown in 
Ii60, when they refused a charter to the 
Equitable Society, then charging a per
mium of about 4l. at the age of thirty
six, on account of the lowness of their 
terms. But it is to be remembered, that 
those who receive the premiums are to 
invest them immediately at five per cent., 
and are to invest the interest, thus making 
compound interest; persons aged thi;ty

·six: live, one with another, about thirty 
years, which is sufficient time for ~he 
premiums, with their interest, to realize 
IOOl. for each person, one with another. 

We now show the manner in which a 
simple result of calculation answers its 
end. To simplify the case. suppose an 
office starts with 5642 individual sub
scribers, each aged thirty years, the mor
tality among them being that of the 
Carlisle Table. The bargain is for a 
short assurance, as it is called, of twenty 
years, and of 10001.; that is to say, the 
executors of each one who dies within 
twenty years are to receive 10001. at the 
end of tlie year of death. l\Ioney makes 
three per cent. once a year. According 
to the table then, there are 57, 5i, 56, 
&c., deaths in the successive years, and 
tl1e following is the result, the proper pre
mium being calculated at l ll. l 2s. 3!d. 
each person, or more exactly 11,6141. 16&. 
for 1000 persons. It is supposed that 
there are no expenses of management. 
At the outset the office receives 65,5301. 
from the 5642 persons assured: this is 
immediately invested at three per cent., · 
and yields l 966l. by the end of the year, 
makmg 67,496Z. But at the end of the 

Yd.Jr purchase m the life annmty: the year the claims of the executors of fifty
1uerence of the quotients · th · ' · d · th 

~:pul;e!e r~~· if in th:spre~d~~I~~ ;~:~nafeer:i~ew:a~i~~;d, d:~chu~~~uire: 
vi e lOOl. by 20+1 and by , a disbursement of 57,000l., reducmg the 
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society's accumulation to 10,4961. The 
contributors who are left, 5585 in number, 
now pay their second premiums, 64,8691., 
so that, these being immediately invested, 
the company has i 5,3651. at interest 
during the second year. This yields 
22611., so that by the end of the year 
ii,626l. is accumulated. Then comes the 
demand of 57,000l. on behalfof fifty-seven 
contributors deceased during the year, 
which reduces the accumulation to 
~0,6261. This is more than it was at the 
ffime time last year. In this way the 
company goes on, accumulating to an 
amount which would lead a person unac
quainted with the subject to conclude that 
the premium must be too large ; in fact, 
ten years give an accumulation of 91,8091. 
But now the state of affairs begins to 
change; the contributors have been di
minishing, while the claims have been 
increasing, until the yearly incomings no 
longer equal the outgoings. The accu
' mlations lhen come in to make good the 
~ifference in such manner that by the 
time the remaining contributors come to 
h.e fifty years of age, and the claims of 
nxty-<me who died in their fiftieth year 
1ave been satisfied, there only remains 
!. of the 9l,809l.; and this 8l. is merely 

the e~ror arising from omitting shillings, 
&c., m the calculation. Something of 
the same kind must take place in every 
office which dies a natural and solvent 
death; the only difference being that, 
when new business ceases, instead of a 
number of contributors all of the same 
age, and under similar contracts, both 
ages and contracts vary considerably. 

There are -certain tables which are 
variously named (sometimes after Mr. 
Barrett, the im·entor, sometimes after 
~fr. Griffith Davies, the improver ; some
times. after D and N, letters of reference 
us~d m them), but which we call commu
tation tables. They are described in the 
"Treatise on Annuities," in the Library 
of f!seJ:1l Ifnowledge, aud a copious coI
lectlon IS given: also in an article in the 
'Companion to the Almanac' for 1840. 
Th~y very much exceed iu utility those 
which preceded them. 

An 8;SSnrance company is a savings' 
bauk, with a mutual understanding, pre
sently to be noticed, between the contri

butors. To make out this proposition, 
let us suppose that A borrows money, and 
insures his life for the amount as a se
curity to his creditor. For this he has to 
pay a premium. If life were certain, the 
office of the company would be to receive 
aud invest these premiums, which would 
pe calculated in such a manner as with 
their interest to amount to a sum suffi
cient to discharge the loan in a settled 
time. At the end of this time the cre
ditor (who has been all this while re
ceiving interest for his money from A) 
calls upon A to make his claim upon the 
office, and repay the loan with the money 
received. If such an office existed, life 
being certain, the rationale of the pro
ceeding would be that the creditor, though 
tolerably confident of A's power and will
ingness to make any yearly payment, 
whether of interest or instalment, will not 
trust him steadily to lay by and improve 
yearly instalments, but requires that he 
should make his instalments payable to 
third parties, who are engaged not to re
turn them on demand until they amount 
to a sum sufficient for the discharge of 
the debt. Such an office certainly could 
not exist, on account of the uncertainty of 
individual life. At soon, however, as it 
is known that the duration of masses of 
individuals can be calculated with to
lerable accuracy, there is a remedy for 
the individual uncertainties. Let a large 
number of debtors, similarly situated 
with A, agree to be guarantees for 
one another ; that is, let each of them pay 
during his life not only his own instal
ments, but such additional sums as will 
provide the means of meeting the deficits 
of those who die, and the savings' bank 
thus constructed will become an assurance 
office. Of course, it matters nothing 
whether these delitors pay their instal
ments to a person agreed on among 
themselves, or go to a company which un
dertakes the management of such con
cerns. And again, it makes no difference 
whether the instalments are for liquid
ation of debt, or to accumulate a provision 
for widows and children. We have taken 
the case of debtors, because in such a 
case an office looks more like a mere in
demnity-office than when its contributors 
enter for the benefit of their families ; 
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still however, in the former case, it is evi- by low premiums to a purely proprietary 
dent that the premiums are partly instal- office: the nominal capital signifies no
ments of debts, partly sums intended to thing; it is upon the amount of assurance 
make good the deficiency of the life-in- to which it (with the premiums) is 
stalmeuts of those who die. pledged that the solvency of the office 

Let us now suppose a company to be depends. Generally speaking, however, 
formed for the simple purpose of assuring we believe it will be found that the purely 
lives. Their business is to invest the proprietary offices have not allowed them
premiums of those who assure with them; selves to run much risk. 
their receipts will consist entirely of cur- A mixed office is one in which there is 
rent premiums and interest on the invest- a proprietary company, which does not 
ments of the old ones ; and their out- take all the profits, but a share; the rest 
goings will contain expenses of manage- bein"' divided among the assured. The 
ment, payment of claims, purchase of only° good effect of the capital upon the 
their own policies, and (possibly) losses condition of the assured in such a com
by bad investment. pany is this :-that the directors, having 

There is one question which is gene- fixed capital as well as premiums, may 
rally settled at the very outset, namely, justifiably seek for investments which a 
whether the company is to be what is mutual company must avoid. Having 
called mutual, proprietary, or mixed. the capital to make good purely com-

A mutual company is one in which the mercial losses, they may perhaps attempt 

members stand bound to each other, and to get a higher rate of interest, and of 

constitute the company themselves. In course take more risk of loss; the as

such a company no capital is, generally sured, who are sharers in the whole of 

speaking, raised at the outset, except a the profits, since the profits of premiums 

small sum for necessary expenses at and profits of original capital are not 

starting. This, however, is not neces- distinguished, come in for their share of 

sarily t?e feature of a mutual company; the extra profits of the capital. But no 

for if its members choose to constitute such attempt at gaining higher interest 

themselves an investment company as by secondary securities should be made 

w~ll as an a.ssuran~ company, they may, until a sum sufficient (with future pr~

w1th?nt losmg their mutual character, miums) to meet all claims is invested m 
reqmre every assurer to be also a share- the very safest securities which the state 
holder. In a ~u.tual company the profits ' of society offers. . . 
of course are divided among the a.ssnred. There is much confusion m the ideas 

A proprietary_compan:r is one in which of many persons about interest, _arising 
a body ?f propnetors raise a capital and from not distin!lllishing between interest 
pledge it for ~he payment of claims, in and other retur';;s. Perhaps it won.Id ?e 
ca~ the premmms are not sufficient : for best to retain the term interest m its 
this .security they ;eceive, in addition to general loose signification, and .to sub
the mterest of their own c~pital, the pro- divide it, for accuracy, into pure wterest 
fits of the assuranee b~smess. It has or net profit, debt-insurance, and salary. . 
long bee!1 proved that,_with proper tables In the construction of a table of pre
of premmm5! and~ fair .amount of busi- miums, three points must be left to the 
ness a~ startJ~g, this capital is an unne- judgment of the constrnctor,-the rate of 
ces~ary security; and the only reason interest, the table of mortality, and the 
wh~ch could now make such an office addition to be made for expenses of ma
d~sir~ble wonld be t~e lowness of. its nagement and probable tluct~at!on, or 
P emmms. Of course it matters nothmg discrepancy between the predictions of 
to th~ assured h?w they are paid, as long the table and the events which actua~ly:r ~ ~y are paid; the capital may be arrive The third point would not arise 
n1~!115hed, bu~ the assu:er cares for if, as ~as once the case, the table of mor

0 mg except its exhaust10n before his tality made life much worse than the 
t~dn c~mes.. This must be the sole con- actually prevailing state of things shows81 eration with a person who is tempted it to be. Security against adverse fluctu• 
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ation is thus taken iu the choice of the I Take what amount of precaution we 
table; and this was done by the older 
offices, which chose the Northampton 
Table-by the Equitable, for instance. 
But we hold decidedly by the method of 
choosing a true table, and augmenting 
thc premiums given by it as a safeguard 
against fluctuation ; and for this reason, 
that wrong tablPs are usually unequally 
wrong, making different errors at differ
ent ages, and thus augmenting different 
real premiums by different pcr-centages. 

According to the Carlisle Table (which 
we prefer for the purpose), of !>642 per
sons alive at the age of 30, 3018 are alive 
at 65, whence the chance of living till 
the second age is 3018 -7- 5642 or • 5525. 
Now by applying calculation to this ques
tion, we find that an office which would 
have practical certainty (thousands to 
one for it) that, as far as this instance is 
concerned. the office should not be injured 
by adverse departure of events from 
tables, must make provision for twenty-
five deaths, at least, in the period above-
mentioned, more than the tables predict, 
out of 250 persons at the commencement. 
And this even on the supposition that the 
table itself can be certainly reckoned upon 
as representing the law of mortality of 
the whole insurable population. It would 
be a very long process iudeed to apply 
calcnlation in detail, so as to form a well 
supported idea of the proper amonnt of 
precaution against fluctuation; and the 
qu~stion is mixed up with another, to 
which we proceed. 

The rate of interest to be assumed is 
an ~lement which requires the greatest 
caution. It must be a rate which can 
actu~lly be m~de, and therefore prudence 

may, an office must, at first starting, de
pend upon something either of capital or 
guarantee. Even a mutual office must 
raise something at the outset. Tables 
must be constructed with very large ad
ditions to the calculated premiums, which 
are to meet the very earliest contingencies 
alone; indeed it is difficult to say what 
addition would be too large. J1ut this 
point it is unnecessary to insist on, since 
we can hardly suppose it possible that 
any set of men would found an office 
with no resource except premiums from 
the very commencement. Supposing pro
per precautions to he taken, we imagine 
that an addition of 25 per cent. to pre
miums calculated from the Carlisle Tables 
at 3 per cent. per annum, is sufficient to 
place a mutual office upon a sound foot
ing, and to give a very great prospect of 
a return in the shape of what is called 
profit. It uever has been found that an 
office charging at this rate has been with
out surplus of some kind. . 

This surplus bas been called by the m
accurate name of profit, whereas it is 
really that part of the security against 
fluctuation of interest and mortality which 
has been found to be unnecessary. In 
mutual offices it is to be returned to the 
assured in an equitable manner ; in 
purely proprietary offices, it is really 
profit to the proprietors, whose capital 
has yielded them the ordinary interest, 
since by hypothesis, none of it bas been 
necessary to meet claims, and they there
fore share among themselves the residue 
of the premiums. It is impossib.le to 
avoid this surplus in a well-const1tuted 
office, for the mathematica! line which 

reqmres that 1t should be somethin"' be- , separates surplus from deficiency cannot 
low that which may reasonably be l<~oked be expected to be attained, so that those 
~Tu~~~Mm~h~~~~~~~~ 
is! we shall repeat the example already 
given, of the 5642 insurers for twenty 
yea.rs, on the supposition that the office 
~hich charges as for 3 per cent. finds 
It~elf able to make 3~ per cent., and it 
will appear that the office leaves off with 
~n.accumulation of 15,Hll. nearly; and 
If It be h~cky during the first years, it 
m~y be said to be safe against any fluctu
ation f~r which there is an even chance, 
by the mcrease of interest alone. 

care to haTe the former. It is usual among 
the offices to adopt a plan for increasing 
this surplus, which we will now describe. 

Two rates of premiums are adopted, the 
one less than the other. Those who pay 
the higher rate are to have a share of the 
surplus: those who pay the lower rate 
have nothing but the nominal sum for 
which they ass11re. If the table oflower 
rates yield a surplus (which it is supposed 
it will do), that surplus gOl's to augment 
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the final receipts of those who assure for 
profits. This scheme may be very well 
practised by· a proprietary company, or 
by an old mutual company, but whether 
it is a good plan for a young mutual com
pany to adopt, may be a question. 

The public has been much misled by a 
notion that assurance companies must ac
cumulate large profits, and the Equitable 
has been constantly cited as the proof. 
Now, all who would form an opinion on 
this subje~t must remember that the cir
cumstances of the Equitable are very pe
culiar. It realized large accumulations, 
in the first instance, by an excess of cau
tion commendable at the time, but since 
proved to be unnecessary. Of late years, 
newly assured parties are allowed to 
share in these accumulations, on con
dition that they are first assured in the 
office for a large number of years, taking 
the chance of receiving less than their 
premiums are really worth. This how
ever is not the question here; we merely 
stop to remind the reader who is disposed 
to form a general opinion abont offices, 
because the executors of A, B, and C re
ceive two or three times the sum for 
which those persons were nominally in
sured, that this ~nly happens because D, 
E, and F, who died during the days of a 
caution which has since been shown to be 
unnecessary, did not get their share of the 
then existing surplus. 

The expenses of management are rela
tively trifling when the office has obtained 
a lar!:l'e amount of business, but they bear 
heavily on young offices during the first 
years. 

Th.e division of the profits (so called), 
that 1s, the method of returning to the 
as~ured .the surplus .of their premiums, 
with their acc~mulations of interest, has 
been the subJect of much discussion. 
Offices have adopted very different mod.es 
of. proceeding in this respect: some keep 
t~i~ sui:Plus for ~~e older members; some 
d1V1de 1t by addition to the policies made 
annually, or at periods. of five, seven, or 
ten y~ars; some apply 1t in reduction of 
prem;ums as fast as its value is ascer
certamed. Most, or all, of the methods 
follo~ed by the oifices seem to be fair, 
tliat is, they make the chance of surplus 
the same for one member as for another, at 

least of those who enter at the same age: 
if there be any thing inequitable, it arises 
when the premiums are disproportioned 
at different ages, so that the surplus is 
differently levied upon different classes of 
members. Leaving this however, we 
shall proceed to enquire what may be the 
probable amount of surplus in an office 
charging premiums made from die Car
lisle Table at three per cent., with twenty
five per cent. added, taking the most 
favourable suppositions. Let the mor
tality be no greater than that in the table, 
let there be no expenses of management, · 
and let the office be able to net four per 
ceut. compound interest. Then we find 
that the office is in reality charging for 
the following sums, under the name of 
l ool. ; that is to say, all the prece~ing 
suppositions being correct, th~ office m117ht 
undertake to pay the followmg sums m
stead of the lOUl. minimum which they 
do really guarantee. The sums are only 
roughly put down, within a pound or 
thereabouts. 
Age. £. Age. £. Age. £. 
20 166 35 157 50 148 
25 163 40 155 55 lH 
30 160 45 152 60 141 
There is an inequality here which 

arises from the supposition of the office 
gaining a greater interest than was sup
posed in its tables; and it is obvious that 
the young assurer must make that excess 
of interest more beneficial to the office 
than the old one. Consequently where 
an office realizes some of its surplus by 
excess of interest, there is equity in giving 
the one who entered young somewh~t 
more than the one who entered later 1n 
life. But this has never been the principle 
on which any office made its divisions: 
some distinguish those who have been a 
long time in the office from those who 
enter newly, and the greater number of 
those so distinguished must have entered 
younger than the greater number of the 
undistinguished; but the intention of the 
office has no reference to age at entry' 
but only to time of continuance. 

The true method of .determining the 
actually existing surplus must have some 
connection with that which would be fol
lowed if the company wished to break up, 
dividing its assets fairly among the 
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assured. Let us suppose the stock of Ithe attention and suit the particular ob
the company, all that it actually has or 
could realize, to be worth half a million, 
and that the premiums which the existing 
contributors would pay are valued at 
another half million, while the claims of 
these contributors are valued at 750,000l. 
Consequently there is a million to meet 
750,0oul., or 133~1. can he given for lOOl. 
Now suppose that instead of breaking up, 
the office wishes to know how much it 
can afford to give in payment of a claim 
of lOOl. The first question is, how did 
this surplus arise ?-the office has in pos
session or prospect 250,000l. more than 
what is estimated to be absolutely ne
cessary. If this surplus really arose out 
of the natural operation of the premiums, 
&c., it is ckar that the office is now in a 
condition to pay 13&Jl. for lOOl. Sup
posing this done for the current year, the 
valuation of the next year will point out 
what alteration, if any, is necessary. This 
mode of division is the safest in the long 
run, because any exC<>ss in one year will 
be compensated in future years. Another 
mode is to divide the surplus of 250,000l. 
among the existing policies, in equitable 
proportions; and a third is to consider it 
as a~vance of premium on the part of the 
ex1?tmg contributors, and to diminish 
their future premiums as if they had 
actually made such advance. It is not 
howev~r our present purpose to extend 
an article already longer than we had in
tended it to be, by entering into a length
ened explanation on this point. 
. The benefits oflife assurance (which is 
m reality a large combination of small 
sums for the purpose of beneficial invest
~nent, with a contract among those who 
mvest that the inequalities of life shall he 
coll!pensated so that those who do not live 
their average time shall be sharers in 
the good fortune of those who exceed it), 
~nd the moral considerations which should 
mduce every friend of his species. to pro
mote and extend it, are ot' course not 
the particular motives which actuate 
the founders of such offices, though no 
doubt they have them in the same degree 
as others. To bring business to a parti· 
cul~r o'.fice becomes their interest and 
!heirobJect; and every possible mode of 
mvestment has been held out to engage 

jects of the assurer. To this of course, in 
general, we do not object: for instance, 
when a company proposes twenty differ
ent kinds of assurances, it is enough for 
the public that the terms of each kind 
are sufficiently high and not too high. 
But it sometimes happens that among the 
proposals which are held out for the 
assurer's acceptance are to he found some 
which altogether militate against the 
moral principles of assurance ; these 
are prudence, foresight, and present 
self-denial for the attainment of nlti
mate prosperity and of present security 
against the chances of life. When an 
office announces that it is willing to leave 
a part of the premium in the assurer's 
hands, on his paying interest for it in ad
vance, the office in the meanwhile hold
ing the policy as a security,-what is it 
but enticing a person to assure for more 
than hf- can afford to do, and to borrow 
money for the purpose of paying the pre
miums? The office may, with caution, 
make itself secure ; but it throws upon 
the customer the strong probability of 
future disappointment. When the time 
comes for thinking of the repayment of 
the advances which the office has virtu
ally made, the assurer will fr~quently 
find himself obliged to sell that policy to 
the office which he had counted upon for 
the benefit of his family. l'.'iow out of the 
purchase money must be deducted the 
sums in arrear to the office (upon which 
interest has always been paid in advance); 
and when the assurer comes to put his ba
lance against what he has actually paid, 
he will see that he never did a more irn
prudent act. The office is not to blame 
for anything but having thrown the ori
ginal offer in his way; they have only 
lent him m·oney on the same terms as 
they would have lent it to others; and 
they may say,and truly, that it was his own 
fault if he engaged in an imprudent spe
cnlation. But is it not then a fault to 
entice others to imprudence, knowing 
how much more easily men are induced 
to be imprudent than to be prudent? 

LIGAN. [FLOTSAM.] 
LIGHTHOUSE. [TRINITY HousE.] 
LINEAL DESCENT. _[DEscE~T.) 
LINEN, cloth woven with the fibre!! 
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of the flax-plant (Linum usitatissimwn), 
a manufacture of ~o ancient a date that 
its origin is unknown. Linen cloths 
were made at a very early period in 
Egypt, as we see fr~m the ~loth wrap
pings of the mumrmes, which are all 
linen. It appears also that linen was, in 
the time of Herodotus, an article of ex
port from Egypt. (ii. 105.) . 

After the separation of the ligneous 
fibres of the plant, the distaff and common 
spinning-wheel were employed for the 
preparation of the thread or yarn, and the 
hand-loom generally, in its simplest form, 
was used for weaving the cloth. The 
first attempts to adapt the inventions of 
Hargreaves and Arkwright to the spin
ning of flax were made at Leeds within 
the present century. Mill-spun yarn is 
now universally employed by the linen
weavers of this kingdom for the produc
tion of the very finest lawn, as well as of 
the coarsest linen ; and the use of the 

'""' power-loom has been adopted for weav
\~ug all but the very finest and most costly 
.fabrics. The consequences of these im
. provements have been to render this 
country independent of all others for the 
supply of linen yarn of every quality, 
and to diminish in a most important de
p:ree the cost of linen fabrics; so that 
British yarns and cloths are now profita
bly exported to countries with which the 
manufacturers of Great Britain and Ire
land were formerly uuable to compete 
and agaiust which they were "protected,: 
~n the ~ome market by high duties on 
importat10n. 

The growth of the linen manufacture in 
Ireland is ascribed to the legislative ob
struction raised in the reign of William 
III. to the prosecution of the woollen 
ma~mf~cture in that ~art of the kingdom, 
which 1t was alleged mterfered prejudici
!!:IIY with the clothiers of England. The 
lmen weavers were at the same time en
couraged by premiums of various kinds 
distribi:ted by public boards authorised 
by parhame:it, and. by bounties paid on 
t~e exportat1011 of hnen to foreign coun
tries. 

In 1835 the quantity of linen shipped 
from Ireland was estimated at 70 209 572
yards, the value of which was 3 i3o 854z 
(Report efIrish Railwa9 Commissi;ners.) 

The linen manufacture was introduced 
into Scotland early in the last century, 
and in 1727 a board of trustees was ap
pointed for its superintendence and encou
ragement. Notwithstanding this and the 
further stimulus afforded by premiums 
and bounties, the progress of the manu
facture in that part of the kingdom was 
for a long time comparatively unimpor
tant. At Dundee, the great seat of the 
Scotch linen trade, there were imported 
in 1837, 30,740 tons of flax, besides 3409 
tons of hemp, and there were exported 
from that place 641,938 pieces of different 
qualities of linen, sail-cloth, and bagging, 
besides a quantity, computed to be as 
great, retained for home use. 

The bounties allowed on the shipment 
of linens were graduated according to 
their quality and value, and ranged from 
a halfpenny to a penny halfpenny per 
yard. After being gradually diminished 
for some years these bounties were 
finally discontinued 5th January, 1832. 
The manufacture has not suftered from 
this circumstance, while the country has 
saved from 300,000l. to 400,000l. per an
num formerly paid to enable foreigners 
to purchase our linen at prices below the 
cost of production. 

The number of flax factories at work in 
different parts of the kingdom, according 
to returns made by the inspectors of fac
tories in 1835 was 347, of which 152 
were in England, 170 in Scotland, and 25 
in Ireland. In 1843 there were 392 flax 
factories in the United Kingdom, and the 
number of persons employed in them was 
43,487. According to the census of 1841, 
there were in Great Britain 85,213 em
ployed in the linen manufacture in its 
various branches. 

Linen is next in importance to cotton 
and woollen goods as au article of export. 
The quantity of linen exported from the 
United Kingdom in the five years from 
1828 to 1832, averaged 59,734,219 yards 
annually, and in the five years from 
1833 to 1837, the annual average was 
69,911, 799 yards. The quantity of linen 
yarn exported in the six years from 1832 
to 1837 was as under:

lbs. 

: 1832 110,188 
1833 935,682 
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:lbs. 
1834 1,533,325 
1835 2,6ll,215 
1836 4,574,504 
1837 8,373,100 

The quantities of manufactured linen 
aud linen yarn exported in the following 
years was as under :

Linen, yards. Yarn, lbs. 
1838 77,195,894 14,923,329 
1839 85,256,542 Hi,314,615 

;1840 89,373,431 17,733,575 
1841 90,321,761 25,220,290 
18-12 69,232.682 29,490,987 
1843 84,172,585 23,358,352 

The declared value of the exports of 
linen and linen yarn in 1843 and 1844 
was as follows :

1843. 1844. 
£. £. 

Linen manufactures 2,803,223 3,055,243 
Linen yarn • • 898,829 1,021,796 

3,702,052 4,077,039 
The total value of the exports of linen 

to France in 1828 amounted to no more 
than 7228/., the value of 64,212 yards of 
linen; whereas in 1842 that country took 
from us 8,586,667 yards of linen, and 
22,202,292 lbs. of yarn, valued together at 
1,019,694[. The exports to the United 
States of North America amounted in 
1836 to 39,937,620 yards, and in this and 
the previous year the quantity amounted 
t? nearly one-half the whole exports of 
linen. The quantity sent to the United 
States has fallen off one-half or more 
within the last few years. 

LIST, CIVIL. [C1vrL LrsT.) 
LIVERY. [FEOFf'MEl\T.l 
LORD ADVOCATE. [ADVOCATE,

LoRD.) 
LORD KEEPER. [CHANCELLOR.] 
LORD-LIEUTENANT. It was for

~erly us~al for the crown, from time to 
tm~e: to issue commissions of array, re
qumng certain experienced persons to 
muster and array the inhabitants of the 
counties to which such commissioners 
~vere sent. They were directed to put 
into military order those who were ca
pabl_e of.performing military service, and 
to d1stram such as were not qualified to 
serve, but were possessed of real or per
sonal property, to furnish armour to their 

more vigorous countrymen; and they 
were to erect beacons when necessary. 
The form of these commissions, after 
much complaint, was settled by statute, 
and may be seen at length in the Parlia
ment-rolls of Ii Hen. IV., 1403-4, vol. iii. 
p. 527. 

In the sixteenth century these com
missions ofarray appear to have generally 
given place to commissions of lieutenancy, 
by which nearly the same powers as those 
of the old commissions of array were con
ferred on certain persons as standing re
presentatives of the crown for keeping 
the counties for which they were ap
pointed in military order. In 1545 a 
commission "de arraiatione et capitaneo 
generali contra Francos" issued to the 
duke of Norfolk, constituting him the 
king's lieuteua11t, and captain-general of 
all captains, -vice-captains, men-at-arms, 
armed men, archers, and all others re
tained or to be retained against the 
French, in the counties of Essex, Suffolk, 
Norfolk, Hertford, Cambridge, Hunting
don, Lincoln, Rutland, \Varwick, Korth
ampton, Leicester, and Bedford. A simi
lar commission issued to the duke of Suf
folk for the counties of Kent, Sussex, 
Surrey, Rants, Wilts, Berks, Oxford, 
l\Iiddlesex, Bucks, Worcester, and Here
ford, and London; and to John Russell, 
knight, Lord Russell, keeper of the privy 
seal, for the counties of Dorset, Somerset, 
Devon, Cornwall, and Gloucester. (Ry
mer.) 

These officers are however spoken of 
by Camden, in the reign of Elizabeth, as 
extraordinary magistrates, constituted 
only in times of difficulty and danger, 
which was the case with commissioners 
of array, as appears from the recitals in 
their commission. 

The right of the crown to issue com
missions of lieutenancy was denied by the 
Long Parliament, and this question 
formed the proximate cause of the rup
ture between Charles I. and his subjects. 
Upon the Restoration the right of the 
crown to issue such commissions was es
tablished by a declaratory act, 14 Charles 
II., cap. 3. 

The authorities and duties of the lord
lieutenant and of his temporary vice
lieutenants, and of his permanent deputy
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lieutenants, have latterly been fixed and 
regulated by the militia acts. [MILITIA.] 

LOUDS, HOUSE OF, one of the con
stituent parts of the Parliament of the 
United Kingdom. [PARLIADIENT.] The 
other is the House of Commons. 

The persons who sit in the House of 
Lords are the Lords Spiritual arnl Lords 
Temporal. 

The Lords Spiritual are the two arch
bishops and twenty-four bishops of the 
English Church, and one archbishop and 
three bishops of the Irish Church. Be
fore the Reformation, when the monastic 
establishments which abounded in Eng
land were suppressed, the superiors of 
many of them, under the names of abbots 
and priors, sat as Lords Spiritual in this 
assembly. In those times the Lords Spi
ritual equalled, if they did not outnumber, 
the Lords Temporal who sat at any given 
time in Parliament; though now they 
form only about one-thirteenth of the 
persons composing this assembly. Six 
more bishops were added when the abbots 
and priors were removed. 

The Lords Temporal are all the peers 
of England, being of full age, and not in
capacitated by mental imbecility ; sixteen 
representative peers of the Scottish peer
age, and twenty-eight representatives of 
the Irish peerage. The number of the 
Scotch and Irish representative peers is 
fixed; but the number of peers of England 
by the acts of union with Scotland and 
Ireland in 1707 and 1800 respectively, is 
perpetually varying, and depends upon 
the casualties of minorities, and on the 
will of the king, who can make any man 
a peer. 

The componer;t parts of this assembly 
maybe thus classified :-I. Persons sitting 
there in respect of offices held by them 
Such are the spir~t~al !ords of England: 
2. Persons who sit in right of inheritance 
ofa dignity of peerage. 3. Persons who 
have been created peers. 4. Hereditary 
peer~ of Scotland (for there can be no 
creat10n of peers of that part of the 
United Kingdom) elected by the whole 
body ?f the ~cottish peerage to represent 
them m pa_rhament, at the beginning of 
every parliament. 5. Hereditary or 
created peers of Ireland, elected by the 
whole body of the Irish peerage; they sit 

for life, and vacancies are supplied as 
they occur. And 6. Spiritual lords of 
Ireland, who sit in turns according to a 
cycle established by 3 Wm. IV.c. 37. The 
great body of the house however consists 
of hereditary Lords Temporal of England, 
under the several denominations of dukes, 
marquesses, earls, viscounts, and barons. 
Each of the individuals of these ranks 
has an equal vote with the rest; but they 
sit iu the house in classes, and according 
to their precedency. 

The only material changes which have 
been made in the constitution of this as
sembly in the long period of its existence 
have been: 1. The suppo~ed limitation of 
the right of all holding lands in chief of 
the crown to sit therein, by King Henry 
III. after the battle of Evesham. 2. The 
removal from it of representatives of the 
counties, cities, and boroughs, who are 
supposed to have formerly sat with the 
lords, and the placing them in a distinct 
assembly, called the House of Commons. 
3. The reduction in the number of the 
Lords Spiritual, by the suppression of the 
monastic estahlishments. 4. The intro
duction of the Scottish representative 
peers. And 5. The introduction of '.he 
Irish bishops and the Irish representative 
peers. 

This house may be traced to the very 
beginning of anything like an English 
constitution. It is in fact the magnum 
co11cilium of the early chronicles. T~e 
bishops are sometimes said to sit there m 
virtue of baronies annexed to their respec
tive offices· but it is questionable whether 
baronies a;e attached to the bishoprics of 
the new creation by Henry VIII. i and ~t 
best it is but a legal fiction, it bcmg evi
dent from the whole course of history 
that the bishops formed, as su~h, ~ con-, 
stituent part of such assemblies m the 
Saxon times, and were, as such, among 
the chief advisers of the king. One of 
the last acts of King Charles I., before 
he finally left London and disconnec~d 
himself from the Parliament, was to give 
the royal assent to a bill for removing 
the bishops from Parliament. The 
bishops were restored after the return of 
Charles II., 1660. 

A question has been raised whether, as 
the Lords Spiritual and the Lords Tern
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poral, though sitting together, form two Ihouse: and, lastly, they have the privi

distinct estates of the realm, the concur· 
rence of both is not requisite in any de
termination of this house, just as the con
sent of the two houses of Parliament is 
necessary to every determination of Par
liament. But it is now understood that 
the Lords Spiritual and Lords Temporal 
are one body, whose joiut will is to be 
collected by the gross majority of voices; 
and statutes have been made in the ab
sence of all the Spiritual Lords. 

The House of Lords has two distinct 
functions: the legislative and the judi
cial. 

In its legislative character, every new 
law, and every change in the existing 
Jaw, must have the consent of a majority 
of this house, as well as of a majority of 
the House of Commons. 

In its judicial character, it is a court 
for thetrial-i. Of criminal cases on im
peachment by the House of Commons; 
2. Of peers on indictments found by a 
grand jury; 3. For the hearing and de
termining of appeals from decisions of 
~e Court of Chancery; 4. For the hear-
mg and determining of appeals on writs 
of er;or to reverse judgments in the Court 
of Kmg's Bench; and !\. In hearing and 
determining appeals from the supreme 
courts in Ireland and Scotland. The 
house can require the attendance of the 
judl\es. of. the superior courts of law, to 
a.ss~st ~t m th~ discharge of its duties; 
which 1s sometimes done. 

A few points in which the House of 
Lor~s differs from the lower house of 
Par!1ament remain to be noticed. In the 
chair of the house sits the lord high 
chancellor o~ England. When the king 
goes to Parliament he takes the throne in 
the House of Lords, and the Commons 
a~ summoned to attend him there to re
ce1ve the communication of his will and 
pleasu;e. The royal assent to bills, whe
ther given by the king or queen in per
ll<!n, or by a commission appointed by the 
kmg or queen, is given in the House of 
Lords: ~.11 bills which affect the rights 
and. d1gmties of the peerage must origin
ate in that house. The members of the 
House of Lords have a right of voting on 
any measure before the house by proxy, 
but the proxy must be a member of the 

VOL. II. 

Jege of entering on the journals of the 
house their dissent from any measure 
which has received the sanC'tion of the 
majority, with the reasons for that dis
sent. This is called their protest. For 
further information see P ARLIA~rnNT. 

LORDS JUSTICES. Our kings have 
been, ever since the Conquest, in the habit 
of appointing, as occasion required, one 
or more persons to act for a time as their 
substitutes in the supreme government 
either of the whole kingdom or of a part 
of it. When William I. returned to Nor
mandy the year after the Conquest, he left 
his half-brother Odo, Bishop of Bayeux, 
and William Fitzherbert, to be Custodes 
Regni, or guardians of the realm, during 
his absence; and similar appointments 
were very frequent under the early Nor
man and Plantagenet kings. There is a 
commission of a Custos Regni in Hymer 
of the reign of John. One by Edward 
I. to the Earl of Pembroke describes the 
powers of the office in. terms which imply 
that it had long been familiar, as ex
tending over all those things which per
tain to the said custo<ly (quae ad dictam 
custodiam pertinent) ; and the same words 
are common in subsequent commissions. 
And down to the present time similar 
officers have been appointed un<ler various 
names, and with more or less extensive 
powers accorfiing to circumstances. Pro
tector, lieutenant, or locum tenens, regent, 
have been among the other names by 
which they have been known. Regents 
and councils of regency, during the 
nonage of the king or queen, have been 
sometimes named by the preceding pos
sessor of the crown ; but in mo<lern 
times such arrangements have been 
usually made by statute. Coke remarks 
( 4 Inst. 58) that the methods of appointing 
a guardian or regent have been so va
rious, that "the surest way is to have 
him made by authority of the great 
council in parliament." · 

The most familiar case of the appoiut
ment by the crown of a representative to 
exercise the supreme executive power, 
not in a colony or dependency, is that or 
the appointment of a goveruor for Ire
land, who has commonly borne the name 
of the Lord Lieutenant or the Lo1·d De-

T 
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puty ; or of a council of government 
composed of Lords Justice~. 

The governor-general of Ireland under 
the crown has been styled at different 
times Custos (keeper or guardian), jus
ticiary, warden, procurator, seneschal, 
constable, justice, deputy, and lieutenant. 
Viceroy is a popular name of modern 
introduction. Formerly, upon the avoid
ance of the king's lieutenant for Ireland 
by death or otherwise, the privy council 
there was authorised to elect a successor, 
with the restriction that he should be au 
Englishman aml no spiritual person, who 
held office till the king appointed another. 
The ancient powers of this officer were 
almost regal ; he performed every act of 
government without any previous com
munication with England; and when he 
left the country he even appointed his 
own deputy. From about the time of 
the Revolution, however, till after the 
commencement of the reign of George 
11!., the lonl-lieutenant resided very 
little in Ireland; in several instances the 
person appointed to the office never went 
over; in other cases he went over once 
in two years to hold the session of par
liament; and the government was very 
often left in the hands of lords justices, 
without a lord-lieutenant at all. In mo
dern times the appointment of lords jus
tices for ~reland has only taken place on 
the occasional absences of the lord-lieu
tenant, and during the interval which has 
sometimes occurred between the demise 
of one lord-lieutenant and the appoint
ment of another. The lords justices have 
usually been the lord primate, the lord 
chancellor, and the commander of the 
forces. 

In England lords justices and re""encies 
have been repeatedly appointed si~ce the 
Revolution, on occasion of the kin" <>oing 
:ibroacl; and the appointment has ;;'8~ally, 
if not always, been made by royal letters 
patent under the great seal, in the same 
~na~ner as the lord-lieutenants or lords 
JU~t1ces of Ireland have always been ap
pomted: In some cases, however, the aid 
of. parliament has been called in for cer
tam purposes. When King William 
went over ~ Irelan.cl, in 1689, he of his 
0.wn a1;1thority appomted the administra
t10n ot the government to be in the hands 

of the queen during his absence out of 
the kingdom, not, however, we suppose, 
by letters patent, but merely by declara
tion at the council-table; and at the same 
time an act of parliament was passed, 
l & 2 Wm. and Mary, sess. 2, in the pre
amble of which that declaration of his 
majesty's pleasure was recited, and it 
was enacted, that whensoever and as 
often as his majesty shonld be abseut out 
of this realm of England, it should and 
might be lawful for the queen to exercise 
and administer the regal power and go
vermnent in the names of both their 
majesties, for such time only, during 
their joint lives, as his majesty should be 
absent. This act was cow,idered to be 
necessary or expedient, in consequence of 
the peculiar circumstances in which the 
queen was placed by the Act of Settle
ment, which had declared that the entire, 
perfect, and full exercise of the regal 
power and government shonld be only 
in and executed by his majesty in tI;e 
names of both their majesties during their 
joint lives_ It was at the same time pro
vided, " That as often as his majesty 
shall return into this kingdom of Eng
land, the sole administration of the regal 
po\ver and goYernment thereof, and. all 
the dominions, territories, and plantations 
thereunto belonging or annexed, shall be 
in his majesty only, as if this act ha~ 
never b~en made." After the queens 
death lords justices were rcpeated~y ap
pointe<l by King William, on occas10n of 
his goin

0
o- abroad, under the great seal, 

namely, 5th l\Iay, 169!i; l\lay, 1696; 
~2nd April, 1697; 16th July, 1698; and 
31st May, 1699. 

One of the provisions of the statute of 
12 & 13 Wm. III. (passed in 1700) for 
settling the succession in the House of 
Hanover, was, " That no person_ who 
shall hereafter come to the pos,css10n of 
this crown shall go out of the dom~nions 
of Eugland, Scotland, or Ireland, without 
consent of parliament." This clause, how
ever, was repealed in 1iiG, by I Geo. I. 
stat. 2, c. 51. The repealing ac~ was 
~asse<l to g1:a!ify ~he king, whose." ~mp~; 
hence to v1s1t his German domunous, 
says Coxe in his' Life of Walpole,' i. 77, 
" now became so great as totally to oYer
come every restraint of prudence and sug· 
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gestion of propriety, and imperiously to 
demand indulgence." "The minist1·y," 
continues the historian, "were consider
ably embarrassed on this occasion; and 
drew up a strong remonstrance, repre
senting the iucouvenience which would 
result from the projected journey. The 
remonstrance, however, not only failed 
of success, bnt so far exasperated the 
king, that he dedared he would not en
dure a longer confinement in this king
dom." It was thoug:ht more respectful 
to his majesty to obtain a repeal of the 
restraining clanse at once, than to ask 
parliament merely for the leave of ab
sence; and the bill passed through all its 
stages in both llouses without a dissent
ii~g voice, the Tories being favourably 
disposed to the principle, and the "Whigs 
averse or frightened to offend the kino-. 
His majesty, who was at variance with 
his eldest son, now interposed another dif
ficulty, refusing to intrust the govern
ment during his absence to the prince, 
:Without joining other persons with him 
m the .commission, and also limiting his 
a.uthorlty by the most rigorous restric
ti.ons. Upon this point, however, he 
yielded at last to the representations of 
the. i;i1inisters, who concluded a long ex
P?SitIOn of reasons ag-ainst his leaving the 
k1ug<lom at all at that crisis by statino
that, "upon a careful perusal of the pre': 
ce?ents'. ~uding no instance of persons 
bemg JOmed in commission with the 
Prince of Wales," in the appointment of 
a regency, "and few, if ai1y, restrictions 
up?~ such commissions," they were of 
op1mon that the constant tenor of ancient 
~ractice could not conveniently be receded 
trom. (~ee the paper in Coxe, ii. 51-54.) 
U~on this the king submitted to give the 
prmce the sole direction of affairs; "yet," 
says Coxe, quotino- from the work called 
'The Political s'fate of Great Britain,' 
"he ap~ointed him Guardian rif the Realm 
wul Lieutenant, an olllce unknown in 
England since it was enjoyed by Edward 
t~e Black Prince." In point of fact the 
title. given to the prince in the original 
Latin commission wtL~ Custos Reqni iwstri 
et locum te11e11s which were the same 
words that had' been commonly used in 
all such commissions down to the reign 
of llenry VIII., with this difference only, 

that one of the two titles (more frequently 
Custos regni) was alone employed. The 
earliest use of the term regent appears to 
have been in the commis;ion .from Henry 
VIII. to Queen Katherine Parr, when he 
went over to lloulogne in 1544, in which 
she is stated Rectrix et Gubernatrix regni 
nostri. Queen Mary, the wifo of \Yilliam 
Ill., whose case is the next that occurs, 
seems, as already stated, to have had no 
commission; and, being queen regnant in 
her own right, she was not even popularly 
sty Jed regent. 

When George I. went abroad the next 
time, in l\1ay, 1il9, he in trusted the go
vernment during his absence not to a 
regent, or any single person, but to thir
teen lords justices, namely, the Arch
bishop of Canterbury and the principal 
officers of state. A translation of the 
commission issued on this occasion, or 
rather, of the warrant to the attorney
general to prepare the commission, has 
been printed in the report of a commit
tee of the House of Commons which sat 
in December, li88, and affords us pro
bably the most complete information to 
be found, in a printed form, on the sub
ject of the present article. The commit
tee state that they had found no entry of 
any earlier commission, except of the one 
issued in 1695, and that that was nearly 
the same with this of 1719, which appears 
to have been also closely followed in 
others subsequently issued. The com
mission begins by reciting that his ma
jesty had "determined, for divers weighty 
reasons, speedily to go in person beyond 
the seas." The persons commissioned 
are appointed to be " our guardians and 
justices (Justiciarii must be the Latin 
term) of our said kingdom of Great Bri
tain, and our lieutenants in the same, 
during our absence out of our said king
dom, or till further signification of our 
pleasure;" and they are authorized, four 
being made a quorum, "to execute the 
office and place of guardians, &c., and to 
order, do, and perform all and every act 
and acts of government and administra
tion of government, and all other matters 
and things whatsoever, which, by virtutl 
or by reason of the aforesaid otfice or 
place, have been usual, or may be lawfnl
ly ordered, done, or perfurmed." Power 

T2 
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is afterwards specially given to keep the 
king's peace, to canse the laws aud cus
toms of the kingdom to be specially ob
served by all, to punish criminals and 
offenders, to hold the parliament then 
existing, and to continue, prorogue, and 
dissolve it, and likewise to summon and 
hold another parliament and other parlia
ments, and the same to continue, pro
rogue, and dissolve; also to direct and 
grant authority to the lieutenant, or jus
tices and general governors, of the king
dom of Ireland for the time being, to 
summon, hold, prorogue, and dissolve the 
parliament and parliaments in the said 
kingdom, and likewise to prepare and 
transmit the bills which may be proposed 
to be enacted in such parliaments, accord
ing to the laws and statutes of the king
dom of Ireland; to summon and hold the 
Privy Council, and to appoint committees 
of the same; with the advice of the Privy 
Council, to issue proclamations, "and to 
do and perform all other things which 
have been usn~lly done, or may be done, 
by us, by or with the advice of the same(' 
to appoint and authorize persons to treat 
with the ambassadors, commissaries, and 
ministers of emperors, kings, princes re
publics, or states, and to make and ~on
clude treaties, conventions, and leagues 
thereupon; to conrer,_ ~ant, and present 
to all benefices, d1~1ties, and ecclesias
tical promotions, where the presentation 
is in the crown ; to issue commands au
thorities, orders, and warrants unde~ the 
privy seal or otherwise, to th~ treasurer 
or com'?issioners of the treasury, and 
oth~r office~, for an~ concerning the col
l~t1on, levymg, application, payment, and 
d1Sposal of the royal treasure and re
..-enue,; to .command. the army; to sup
press_mvas1ons and ms_urrections; to ex
ecute .and employ martial Jaw in time of 
war, if that should happen; in like man
ner to comm3:nd and employ the naval 
f~rces of the krngdom ; to appoint to and 
discharge from all offices at the disposal 
of the crown; to grant pardons for high 
treason and all other crimes and offences. 
and, finally, to ~o all these things in Ire~ 
land as well as m Great Britain 

This .enumeratio.n is probably. the most 
a_uthentic compendmm that has been pub
l1Shed of the powers of government ordi

narily exercised by the crown. It does 
not, however, profess to be an enumera
tion of all the powers resident in the 
crown ; and it will be especially ob
served, that (besides, perhaps, some ap· 
pertaining to the office of supreme head 
of the church) the power of creating peers 
and conferring honours is not made over 
to the lords justices. That is a power 
which, we believe, never has been dele
gated, or attempted to be delegated, if we 
except only the case of the patent granted 
by Charles I., in 1644, to Lord Herbert 
(better known as the Earl of Glamor
gan), which, after the Restoration, he was 
compelled to resign by the interference of 
the House of Lords. 

The Lords Justices are further required 
in the commission of 1719, in the execu· 
tion of their powers, punctually to observe 
his majesty's will and pleasure, as it 
might be from time to time more clearly 
and distinctly expressed in instructions 
signed by the royal hand; and the co~
mission was accompanied by a set of rn
structions, also printed in the Report of 
the Committee of 1788, and stated to be 
,nearly the same that had been issued, as 
far as was known, on similar occasions 
before and since. The rules prescribed 
are twenty-one in number, the most im
portant things directed in whic~ are, that 
no livings or benefices in the gift of the 
crown which may become vacant shall be 
disposed of without his majesty'~ d~rec
tions as to the persons, to be s1gm~ed 
from beyond the seas under the sign 
manual ; that no orders or directions 
concerning the disposition of money ~t 
the treasury shall be given before. h~s 
majesty's pleasure shall have been s1gru· 
fied thereupon ; and that th~re ~ust be 
no exercise of the power of clissolv1~g the 
parliament, or calling a new one, without 
special signification of the royal pleasure. 
The same restriction is put upon the ex
ercise of the power of pardoning, and 
some of the other powers. In case, how· 
ever, they should hold it necessary or ex; 
pedient for the public service, the Lo_rdS 
Justices are authorized to fill offices im
mediately, and also to reprieve criminals; 
and they are permitted to continue the 
existing parliament by short pr.oro~
tions, until they should be otherwise 11!
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rected under the royal sign manual, and 
to summon the privy council to meet as 
often as they shall see occasion. 

The government was in the same 
manner intrnsted by George I. to Lords 
Justices when he again went abroad in 
1720, 1723, 1725, and I i27. It is strange 
that the Report of l 788 should notice 
only the second of the several regencies of 
Queen Caroline, iu the earlier portion of 
the reign of George II. Her majesty so 
long as she lived was always intrusted 
with the administration of the govern
ment when the king went abroad; which 
he did in 1 i29, in li32, in 1735, and in 
1736. An act, the 2 Geo. II. chap. 27, 
was passed in li29, "To enable her ma
jesty to be regent of this kingdom, during 
his majesty's absence, without taking the 
oaths;" on the 15th of May thereafter, 
according to Salmon's 'Chronological 
Historian,' a commission passed the great 
seal constituting her guardian and lieu
tenant of the kingdom during the king's 
absence; and the same authority states 
her to have been appointed guardian in 
1732, and regent on the two other occa
sions. According to the Report of the 
~mmittee of 1788, a patent, with the 
like powers as that issued to the Prince 
of."'.ales in 1716, passed in 1732, ap
~mting Queen Caroline guardian and 
lieutenant of the kingdom in the king's 
absence. Most probably all the four 
appointments were made in the same 
manner and in the same terms. After 
the death of Queen Caroline, the govern
ment was always left during this reign in 
the hands of Lords Justices when the 
king went abroad; as he did in 1740, 
1741, 1743, 1745, 1748, 1750, 1752, and 
1755. On all these occasions the com-
1!1issions and the accompanying instruc
tions were nearly the same with those 
issued in 1719. 

George III. during his long reign never 
left England. When George IV. went to 
Hano~er in September, 1821, nineteen 
gu_ard1ans and Lords Justices were ap
pomte~, the Duke of York being the first. 
In an important article which appeared in 
the' Morning Chronicle' for August 1 lth, 
1845, the_writer, after stating that Lord El
don considered it indispensably necessary 
that Lords Justices should be appointed 

on that occasion, adds:-" One good effect 
arose from their appointment, that the 
Lords Justices during his (the king's) ab
sence signed an immense number of mili
tary commissions and other documents, 
which had been accumulating since his 
ac0ession to the throne." This writer 
contends that "the royal authority of an 
English monarch cannot be personally 
exercised in a foreign country." "We 
take it," he adds, "to be quite clear, that 
a patent sealed with the great seal in a 
foreign country would be void.. To guard 
against any such irregularity, the law re
quires that the patent shall state the place 
where it is signed and sealed as apud 
lVestmonasterium." 

Nevertheless, no provision such as bad 
been customary on such occasions was 
made for the exercise of the royal au
thority, either when her present majesty 
made her short excursion to the French 
coast in 1843, or when she made her late 
more extended visit to Germany (in Au
gust and September, 1845). Ou the latter 
occasion the subject was brought forward 
in the House of Lords by Lord Campbell, 
who, on the 7th of August (two days be
fore the prorogation of Parliament), after 
stating at some length the course which 
he maintained had been uniformly taken 
down to the year 1843, asked if it was the 
intention that Lords Justices should be now 
appointed ? The lord chancellor, how~ 
ever, replied that the government had no 
such intention. "On the occasion of her 
majesty visiting the king of the French," 
his lordship is reported to have said, "the 
then law officers of the crown, the present 
lord chief baron and the late Sir "William 
Follett, had been consulted. • • • And 
after mature deliberation, these learned 
persons gave it as their decided opinion 
that it was not at all necessary in point of 
law that such an appointment should take 
place. • • • In the present instance also, 
the law-officers of the crown had been 
consulted as to whether it was necessary 
in point of law for her majesty to appoi~t 
a regency during her absence, and their 
reply was, that it was in no degree ne
cessary; an opinion in which he entirely 
concurred." Both the speech with which 
Lord Campbell prefaced his question, 
and the subsequent article in the ' l\lorn
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ing Chronicle,' well deserve to be con
sulted. 

It ou2'ht to be mentioned that the seven 
persons~ appointed in l 705 by the 4 & 5 
Ann. chap. 8, and apain in 1707, by the 
6 Ann. chap. 7, to administer the govern
ment along with other persons whom the 
new kiniz or queen should. have named, 
in case of his or her absence at the time 
from the kingdom, are stylfd Lords J us
tices in the act, although called regents 
liy Burnet, and in the common accounts. 
These Lords Justices (twenty-six in all), 
who actually came into office on the death 
of Queen Anne, !st August, 1714, and con
tinued till the arrival of the king on the 
18th of September, enjoyed more exten
sive powers than any others that have 
been appointed at least in modern times. 
They were authorized, in the name of the 
succe>sor, anrl in his or her stead, to use, 
exercise, and execute all powers, autho
rities, matters, and acts of government, 
and administration of government, in as 
full and ample manner as such next suc
cessor could use or execute the same ifshe 
or he were present in person within this 
kingdom of Great Britain," until such 
successor should arrive, or otherwise de
termine their authority. Tht: only re
strictions laid upon them were, that they 
were not, without direction from the 
"queen or king," to dissolve the parlia
ment; and that they woultl subject them
selves to the pains of high treason if 
they _gave the roy~l assent to any bill 
or bills for repealmg or altering the 
Act of Uniformity, or the Act for the 
Establishment and .lliaintenance of the 
Presbyterian Church Government in 
Scotland. 

We are not aware that these facts have 
~ver before been pnt together. The most 
important of them have been derived from 
the Heport of the Committee appointed 
by th~ Bouse of Commons in 1 i1'8, "to 
examm~ and report precedent~ of such 
proceedmgs as may have been had in the 
case o~ the p_ersonal exercise of the royal 
aut?or1ty hei~g prevented or interrupted 
b~ rn,;anc:y, s1_ckne_ss, infirmity, or other
wise, which 1s prmted in the Journals of 
the. House, vol. xliv. pp. 11_42. See also 
besides the other sources that have bee~ 
already referred to, an article "On the 

Regency Question," in the Edinburgh 
Ileview, No. xxxv. (for May, 1811), pp. 
46-80. And some particulars may he 
gleaned from the accounts of the proceed
ings in the two Houses of Parliament on 
occasion of the King"s illness in 1788, as 
reported in the ' Parliamentary History,' 
vol. xxvii. pp. t:53-1297; and from the 
discussions on the Regency Bill from the 
beginning of November, 1810, to the mid
dle ofFehrnary, 1811, which nearly fill the 
18th volume of the 'Parliamentary De
bates.' One of the speeches which at
tracted most attention on the latter occa
sion for its argument and research was 
afterwards pnbfahed in an authentic 
form; that delivered on the 31st of De· 
cember, 11'10, by John Leach, Esq. (af
terwards Vice-Chancellor). 

LORDS OF P ARLIAJ\IENT. [Loims, 
Hou~r. OF.l 

LOHDSHTP. [LEET.] 
LOTTEIUES have been encourap:ed 

by some statPs for the purpose of raising 
a revcune. The general plan has been 
for the government to sell a certa_in ~um
ber of tickets or chances, and to d1stnbute 
by lot a part of the money thus collected 
among a comparatively small number of 
the purchasers. Lotteries are games of 
chance, the aggregate number of playe~·s 
in which are sure to lose a part of their 
venture. During the period in ~hich the 
En .,.lish state lotteries were earned on by 
actbof parliament, it was the plan ~o dis
tribute in prizes of different ma~mtudes 
an amount equal to I Ol. for each ticket or 
chance that was issued, and the profit to 
the state consisted of the snm beyond that 
rate which contractors were willing to 
give for the privilege of selling ~o the 
public the tickets or shares _of t1c_k~ts, 
which for that purpose they might d1v~de 
into halves, quarter~. eighths, and six
teenths of tickets. The price paid by ~be 
contractors for this privilege varied w1:h 
circumstances, hut was usually about six 
or seven pounds per ticket beyond ~he 
amount repaid in prizes, while the pr1<;e 
charged by the contractors to the pubhc 
was generally four or five pounds per 
ticket beyond that paid to the govern· 
ment · and more than this rate of advance 
was ~)ways required when the tickets 
were divided into shares, the smaller 
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shares being charged more in proportion 
than the larger. 

The earliest English lottery of which 
there is any record was in 15159, when 
40,000 chances were sold at ten shillings 
each : the prizes consisted of articles of 
plate.· and the profit was employed for the 
repair of certain harbours. In the course 
of the following centnry the spirit of 
gambling appears to have materially in
creased in this direction, for prfrate lot
teries were, early in the reign of Qneen 
Anne, suppressed "as pu\Jlic nui>ances." 
la the early period of the history of the 
National Debt of England, it was usual 
to pay the prizes in the state lotteries in 
the form of terminable annuities. In 
1694 a loan of a million was raised \Jy 
the sale of lottery tickets at I ol. per ticket, 
the prizes in which were funded at the 
ra.te of 14 per cent. for sixteen years cer
tam. In I 746 a loan of three millions 
was raised on 4 per c~nt. annuities, and a 
lottery of .10,000 tickets at 10/. each ; and 
in the following year one million was 
raised by the rnle of 100,000 tickets, the 
prizes in which were funded in perpetual 
annuities at the rate of 4 per cent. per 
annum. Probably the last occasion on 
which the taste. for gambling was thus 
encouraged was Ill 1780, when every rnb
scriher of 1000[. towards a loan of twelve 
millions at 4 per cent. received a bonus 
Qf four lottery tickets, the value of each 
of which was l!il. 

In l 7i8 an act was passed obliging 
every person who kept a lottery-office to 
take out a yearly licence, and to pay 5Ul. 
for the same, a measure whieh reduced 
the number of lottery-offices from 400 
to 51. 

By limiting the subdivision of chances 
to the sixteenth of a ticket as the minimum 
it was i~1tendcd to prevent the labouring 
popula~10n. f~·o~ risking their earnings, 
bu~ tins hm1tatwn was extensively and 
eaMy ~vaded by means which aggravated 
the evil, the keepers of these illegal of
fices (commonly known as" little goes"') 
and insurance offices requiring extra 
profits to cover the chances of detection 
an~ punishment. All the efforts of the 
pohce w~re ineffectual for the suppression 
of these illeg~l proceedings, and for many 
years a growmg repugnance was in con

sequence manifested in parliament to this 
method of raising any part of the pu\Jlic 
revenue. At le11gth, in 18:23, the last act 
that was sanctioned by parliament for the 
sale of lottery tickets contained provisions 
for putting down all private lotteries, and 
for rendering illegal the sale, in this 
kingdom, of all tickets or shares of tickets 
in any foreign lottery, which latter pro
vision is, to this day, extensi"<ely evaded. 

The system of state lotteries was very 
Jong carried on by the French govern
ment, and was the ~anse of still greater 
demoralization than in England. State 
lotteries have been abolished in France. 

The Hamburg lottery, which is still 
contimwd, is established upon a fairer 
principle than was adopted in France or 
England. The whole money for which 
the tickets are sold is distributed among 
the buyers, except a deduction of 10 per 
cent. which is made from the amount of 
the prizes at the time of their payment. . 

Lotteries have been verv comn,on in the 
United States, and have "been sanctioned 
by the several states, not so much as a 
means of raising money for state pur
poses, as with the view of enconragin::r, as 
they supposed, many useful objects which 
could ouly be effected by raising at once 
a large smn of money, such as canals, the 
establishment of schools, and even the 
puli!ication of a book. The numercus 
frauds practised in lottery schemes in the 
United States have perhaps done more to 
open the eyes of the people to the miscliief 
resulting from them than any investiga
tion into the true principles of lotteries. 
A distinguished American lawyer, who 
figured in the New York State Conven
tion above thirty years ago, declared that 
though " he was no friend to lotteries, he 
could not admit they were per se crimillai 
or immoral, when authorized by law. If 
they were nuisances, it was in the manner 
in which they were managed. In Eng
land, if not in France, there were lotteries 
annually instituted by government, and 
it was considered a fair way to reach the 
pockets of misers and persons disposed to 
dissipate their funds. The. American 
Congress of lii6 instituted a national 
lottery, and perhaps no body of men ever 
surpassed them in intelligence and virtue." 
These remarks are merely quoted in crdP.r 
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to show what a man of high character in 
America for integrity and knowledge 
thought of lotteries. The opinions which 
he expressed were at that time shared by 
a great number, and lotteries are still 
common in the United States, as the ad
vertisements in their papers show. 

The lotteries called Art-Unions, which 
are common in Germany, were very pre
valent in England in 1844. The Art-
Union of London, which was established 
in 1837, received subscriptions to the 
amount of 484/., but in 1844 the amount 
received was 14,8481. Each member snb
scribed 2Is., and the committee of ma
nagement set apart a portion of the 
aggregate sum subscribed for the purpose 
of engraving some work of art, a copy of 
which was given to each subscriber; but 
by far the greater portion of the sum sub
scribed was appropriated to the purchase 
of pictures ranging in value from IO[. to 
4001., and on a certain day these pictures 
were distributed as prizes amon•rst the 
snhscribers, by a process resembling the 
drawing of a. lottery. As lotteries had 
been pu! down by. act of parliament, these 
Art-Umons were rn realityilleo-al, and in 0 
consequen~e of a .notice issned by the go
vernment m April, 1844, their operations 
~ere suspended fo; some time, and a par
hamentary committee was appointed to 
inquire !f they could not be placed on a 
safe basis, and rendered subservient to the 
improvement of art. A short act was 
passed. to ind.emnify the. managers for the 
penalties which they might be considered 
to have incurred, and in 1845 another act 
was passed with a similar object· but 
the legislature has still left the n;atter 
unsettled. 

LUNACY. Unsoundness of mind is 
perhaps the most accurate definition of 
the present legal meaning oflunacy. For
merI~ a legal di.st!i;iction was made between 
lun.atics and idiots: a lunatic was de
~cnbed as one who has had understanding 
b?t from some cause has lost the use of 
his reason; and a~ idiot, as one who has 
had n~ 1~nde.r~tandrng from his nativity. 
The distmctwn between these two class 
~~!:i;s~ns ofnns~und mind. also produc:~ 
m t fpo;~nt differences ID the manaire-

Pn °. t eir property w?ich have now 

perhaps a lunatic is one who has lucid 
intervals, but this distinction may also at 
the present day be disregarded. 

Persons of unsound mind may inherit 
or succeed to land or personal property 
either by representation, devise, or be
quest, but they cannot be executors or ad
ministrators, or make a will, or bind 
themselves by contract. It is stated by 
Blackstone that the conveyances and pnr
chases of persons of unsound mind are 
voidable, but not actually void; this how
ever perhaps needs some qualification, 
for a bargain and sale, or surrender, &c., 
and also personal contracts made or en
tered into by such persons, are actually 
void as against their heirs or other repre
sentatives, though it is true a feoffment 
with livery of seisin was voidable only. 
A person of unsonnd mind, though he 
afterwards be restored to reason, is not 
permitted to allege his own insanity in 
order to make his own act void; for no 
man is allowed to plead his own disabi!ity 
(13 Vesey, 590), unless he has been 1m
posed upon in consequence of his mental 
incapacity (2 Carr. & P. 17~; ~ Can:. & 
P. 1, 30); and an action will he aga1:ist 
a lunatic npon his contract for neces~anes 
suitable to his station. The reader is re
ferred for information upon this subject 
to l Blackst. Comm., 291; l Fonbl. Eq., 
b. I, c. 2; 2 Sngden, Pow., 295-6; 5 Barn. 
& c. 170; Moody & M. 105. 6. A~ts 
done during a lucid interval are vahd, 
but the burthen of proving that at the 
time when the act was done the partY, was 
sane and conscions of his proceedings, 
lies upon the person asserting this fact. 
The marriage of a person of un~onnd 
mind, except it be solemnized during a 
lncid interval, is void. 

The degree of responsibility under 
which persons of unsound mind m;e placed 
with respect to crimes committed by 
them, as well as the degree of un~onnd· 
ness of mind which should be considered 
as depriving the party of that a~ount of 
self-control which constitutes him a re
sponsible agent, are in a state of uncer
tainty. As a general rnle it may how
ever be laid down that where unsound· 
ntss of mind of such a nature as to 
render the party incompetent to e~er;ise 

fallen mto disuse. Stnctly speaking, , any self-control, is established, cnmmal 
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punishment will not be inflicted; but that 
he will be kept in safe custody during 
the pleasure of the crown (39 & 40 Geo. 
III., c. 94, and 1 & 2 Viet., c. 14). On 
the subject of criminal responsibility, and 
what constitutes unsoundness of miud in 
a legal point of view, the reader is re
ferred to the various treatises on medical 
jurisprudence, particularly to that by Dr. 
Ray, lately published at Boston in the 
United States: and also generally to Dr. 
Haslam's 'Observations on Madness and 
Melancholy,' 'Medical Jurisprudence as 
it relates to Insanity,' ' Illustrations of 
Madness,' and his other works. Dr. 
Forbes Winslow on ' The Plea of In
sanity in Criminal Cases' is a valuable 
book. 

In an inquisition of lunacy the ques
tion to be decided is not whether the 
individual be actually of sound mind, 
though a jury on an inquisition held 
under a commission of lunacy must ex
press their opinion or finding in the form 
that the alleged lunatic is of " unsound 
mind" (In re Holmes, l Russell, 182); 
but though such must be the finding in 
order to make a man legally a lunatic, 
the real question is whether or not the 
departure from the state of sanity be of 
such a nature as to justify the confine
'!lent of the individual, and the imposi
ti.on of restraint upon him as regards the 
d1Sposal of his property. No general rule 
c:in be laid down by which to ensure a 
:1ght decision: but in all such inquiries 
it ~hould be kept in mind that insanity 
vanes infinitely in its forms and degrees. 
Per~ns may be of weak mind, and ec
ce~tnc, and even be the subjects of de
!us10ns ?n certain subjects, and yet both 
moffe~s1ve and capable of managing 
pecumary matters. The individual's na
tural character should be taken into con
sideration as accounting for eccentricities 
?fma~ner and temper, and his education 
in eslimating his ignorance and apparent 
want of intellect; and lastly, due allow
anc~ must be made for the irritation and 
excitement produced in a mind, perhaps 
natui-.illy weak, by the inquiry itself, and 
the attempt to deprive him of his liberty 
and the ~anagement of his property. 
d" Sometimes the madman conceals his 

iseru;e, and with such remarkable 

cunning and dissimulation that the detec
tion of it is very difficult: this is more 
particularly the case when the insanity 
consists in some hallucination; and here, 
unless the nature of the delusion be 
known, it will often be in vain to attempt 
to establish by questions any proof of un
soundness of mind. Those who are in
sane on particular subjects will reason 
correctly on ordinary and trivial points, 
provided they do not become associated 
with the prevailing notions which consti
tute their disease. 

When insanity is urged as the ground 
of non-responsibility for a criminal act, 
it has been erroneously held that the 
maiu point to be ascertained is, whether 
the individual has or had "a sense of 
good and evil,'' " of right and wrong." 
But this, though the doctrine of the Eng
lish law, is found incapable of practical 
application; and the records of trials of 
this kind show that the guide to the de
cision has generally been the proof, or 
absence of proof, that insanity of some 
kind existed at the time of the act, al
though before and after it the power of 
reasoning and the knowledge of right 
and wrong might be retained. Thus, on 
the trial of Hatfield for shooting at 
George III., Erskine argued that the ex
istence of a delusion in the mind absolves 
from criminal responsibility, if it be 
shown that the delusion and criminal act 
were connected ; and on this principle 
Hatfield was acquitted, but confined for 
life. Bellingham however, who shot l\Ir. 
Perceval under an equally powerful delu
sion, in consequence of the greater excite
ment in the public mind occasioned by the 
result of the insane act, was convicted and 
executed. In many instances homicide 
has been prompted, not by any insane hal
lucination or delusion, but by a morbid 
impulse to kill. Here there is generally 
evidence of the feelings and propensities 
of the individual having been previously 
disordered, and judgment in such cases is 
aided by the absence of motive to the act. 
Where the general conduct of the prisoner 
has been such as to indicate unsoundness 
of mind, even though considerable con
trivance has accompanied the act, or 
where there is evidence of his having 
been the subject of an irresistible impulse 
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to kill, it is becoming now the practice to 
find a verdict of acquittal, in opposition 
to the older authorities, who confined the 
exemption from responsibility on the 
ground of insanity within very narrow 
limits. · 

A perfect consciousness of right and 
wrong may exist, but the insane person 
may want that power of self-control 
which would secure his doing the right 
and avoiding the wrong. This was the 
line of defence adopted in the case of 
l\Vi'i'aughten for shooting l\Ir. Drum
mond. 

A lunatic is, according to law, respon
sible for acts committed during "lucid 
intervals," a term by which is understood 
however, not mere remissions of the vio
lence of the· disease, but periods during 
which the mind resumes its perfectly 
1ane condition. In forming an opinion 
concerning such lucid intervals, the ab
sence of the signs of insanity must have 
considerable duration before it cau be 
concluded that the mind is perfectly sane; 
for lunatics, when apparently convales
cent, are subject to sudden and violent 
paroxysms. . 

One of the most difficult points to be 
determined is with regard to the mental 
capacity of old persons, in whom the 
min~ is impai~ed. The decay of intel
.Ject mold age 1s first manifested in the 
loss of memory. of persons, things, and 
dates, ~nd par.ticularly with respect to 
recent 1mpress10ns. But it is not the 
mere liability to forget names and such 
matters which will render the 'will of an 
old person invalid; it should be shown 
that in conversation about his affairs and 
his friends and relations he did not 
e~ince suflicier;t knowledg~ to dispose of 
his property with sound judgment. Many 
old meu appear stt~pid :ind forgetful, but 
wh~m their attentJ?n 1s fairly fixed on 
th~1r property, busmess, and family af
f~1rs. they un~ er~tand t_hem perfectly, and 
display sagacity m their remarks. 

Th.e care and custody of idiots and 
lunat~cs form a branch of the royal pre
rogative,. and ~ere formerly administered 
~y the krng himself. Since the dissolu
t10n of the Court of Wards, the lord chan
cell.or h~ been specially appointed to ex
.erc1se this power. (CHANcELLoa,] The 

method of prov:ing a person to be of un
sound mind, for the purpose of dt>priving 
him of the control of his property, and, 
where the circumstances require it, pro
viding for the safe custody of his person, 
is as follows :--The lord chancellor upon 
petition supported by affidavits, and in 
some cases upon a personal interview 
also with the allt>ged lunatic, when such 
a course seems necessary, grants a com
mission to inquire into the state of mind 
of the party by a jury, and if the jury 
should find him to be lunatic or of un
sound mind (one of which modes of find
ing is absolutely necessary in order to 
establish the legal fact of lunacy), the 
care of his person is committed to some 
relation or other fit person with a suitable 
allowance for maintenance, who is called 
the committee of the person; and the care 
of the estate is committed either to the 
same or some other person, who is called 
the committee of the estate. The acts of 
the lunatic with respect to the disposition 
of his property, which he has done after 
the time at which the verdict finds that he 
was of unsound mind. are ,·oid. The com
mission is a proceedi.ng issuing from the 
·common-law side of the Court of Chan
cery; hut after the appointment o~ the 
committee, the chancellor acts by virtue 
of his general authority, and his orders 
are enforced by the general process of 
the court. The committee of the estate 
is considered as a mere bailiff appointed 
by the crown for the ~ole interest ?f the 
owner, and without any r.('gard to his rnc
cessors; but the court will order allow
ances to be made to near relations of the 
party who is of un~ound mind, an~ even 
to his nutural child, where the circum
stances of the several parties justify and 
require it, aud will direct proper acts to 
he done for the management of the luna
tic's estate and property. Un)ess .a per
son is dec.lared of unsound nnnd m due 
legal form, no person can meddle wit~ 
the management of his property, even !f 
the person is incompeteut to manage it 
himself. Cases occur in which the ex
pense of a commission of lunacy is a great 
difficulty, when the property is .sn?a!l; 
and it is therefore desirable to d1mrn1sh 
the expenses of such commissions, and !O 
facilitate the proceedings, so far as 1~ 

http:proceedi.ng
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consistent with proper inquiry, and the 
prevention of fraudulent attempts to de
prive persons of the management of their 
property and of their liberty. 

Some recent acts have made alterations 
i~ the proceedings under commissions of 
lunacy. 

An act of the 3 & 4 ·wm. IV. c. 3G, is 
entitled 'An Act to diminish the Incon
veniences and Expenses of Commissions 
in the Nature of Writs De Lunatico Jn
qnirendo; and to provide for the better 
Care and Treatment of Idiots, Lunatics, 
and Persons of Unsound Mind, found such 
by Inquisition.' 

An act of the 5 & 6 Viet. c. 8i, is en
titled 'An Act to alter and amend the 
Practice and Course of Proceeding under 
Commissions in the Nature of Writs De 
Lunatico lnquirendo.' The first section 
empowers the Lord Chancellor to appoint 
two serjeants or barristers at law, to be 
called 'The Commissioners in Lunacy ;' 
and enacts that in future all Commissions in 
the nature of Writs De lunatico inquirendo 
shall be directed to such commissioners, 
and that such Commissioners shall jointly 
and severally have and execute all the 
powers, duties, and authorities now bad 
and executed by commissioners named in 
commissions in the nature of Writs De 
lunatico inquirendo. The commissioners 
(§ 2) are to conduct all inquiries with 
respect to Lunatics and their estates in 
such manner as the Lord Chancellor 
shall from time to time direct· and it is 
provided that nothing in ,this' act shall 
preve1.1t ~he <;hancellor from issuing any 
comm1ss1on 111 the nature of a writ De 
lunatico inquirendo, addressed to any fit 
or proper person or persons, in addition 
to the Commissioners in Lunacy. 

§ 3 empowers the Chancellor to refer 
to the Commissioners in Lunacy, or either 
of them, any of the inquiries and matters 
connected with the persons and estates 
of Lunatics which are usually referred to 
the Masters in Ordinary in Chancery; 
and § 4 makes the Commissioners in 
Lunacy visitors, under the direction of 
:he ~hancellor, of all persons found idiot, 
?~at1c'. ~r of u:1sound mind, by inqui

sit:on, Jomtly With the three visitors ap
pomted by the 3 & 4 Wm. IV. c. 36. 

§ 7 empowers the Chancellor from 

time to time to regulate the form and 
mode of proceeding before and by the 
said commissioners, and the practice in 
matters in Lunacy ; and to regulate the 
number of jurymen to be sworn to try 
inquests on Commissions in the nature of 
vVrits De lunatico inquirendo; but it is 
provided that every inquisition on such 
commission shall be found by the oaths 
of'twelve men. 

By the 8 & 9 Viet. c. 100, § 2, the two 
commissioners of lunacv are henceforth 
to be called Masters in Lunacy, and take 
the same rank and precedence as the 
masters in ordinary of the High Court of 
Chancery. Some other regulations as to 
the duties of the masters in lunacy are 
contained in 8 & 9 Viet. c. 100, § 9:i-98. 

The other sections of the act 5 & 6 
Viet. c. 84, make regulations as to fees 
and other matters, for which the act must 
be consulted. The salary of the commis
sioners is 20001. a-year, free from all 
taxes or abat~ment. 

The term Lunatic is only properly ap
plied to a person who is found to be a 
lunatic by t11e verdict of a jury under an 
inquisition, as already explained. But 
the term lunatic is also applied to those 
who, being considered lunatics, are con
fined in lnna:ic asylums or hospitals, 
under such rt>gulations as the 8 & 9 Viet. 
c. 100, ~ 44-49 prescribe, without having 
been found lunatics under an inquisition; 
and also to any single patient who is 
boarded or lodged for pay as a lunatic in 
a house not licensed under the act, § 90 ; 
and also to any person who is under 
the care of any person who receives or 
takes the charge of such one lunatic only, 
and derives 110 profit from the charge 
( § 112). As to the persons and property 
of such so-called lunatics, who have not 
been found lunatic by a jnry, the 8 & 9 
Viet. c. l OCI, § 94, enacts, That whenever 
the comlllissioners in lunacy shall have 
reason to suppose that the property of 
any person detained or taken charge of as 
a lunatic is not duly protected, or that 
the income thereof is not duly applied for 
his maintenance, such commissioners shall 
make such inquiries relative thereto as they 
shall think proper, and report them to the 
lord chancellor. § 98 enacts, That when 
any person shall have been received or 

http:preve1.1t
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taken char.,.e of as a lunatic upon an 
order and ~ertificate, or an order and 
certificate under the pro-visions of that 
act, and shaU either have been detained as 
a lunatic for the twelve months then last 
past, or shall have been the subject of a 
report by the commissioners in lunacy 
in pursuance of §94, the lord chancellor 
shall direct one of the masters in lunacy 
to inquire and report to him as to the 
lunacy of such person so confined, and 
the chancellor is authorised to make 
orders for the appointment of a guardian 
or otherwise for the protection, care, and 
management of such lunatic, and such 
guardian is to share the same powers and 
authorities as a committee of the person 
of a lunatic found such by inquisition 
now has, and to appoint a receiver or 
otherwise for the care and management 
of the estate of such lunatic, and such 
receiver is to have the same powers as a 
receiver of the estate of a lunatic found 
such by inquisition now has ; and the 
chancellor is also empowered to make 
orders for the application of the income 
of the lunatic towards his maintenance, 
and the cost of the care and management 
of his person and estate, and also as to 
the investment or other application for 
the purpose of accumulation of the over
plus; but such protection, care, and ma
nagement ~re only to ~ontinue so long as 
such lunatic shall continue to be detained 
as a lunatic upon such order or certificate 
as aforesaid, and such further time not 
exceeding six months, as the chan~llor 
may fix; b~t the chancellor may in any 
such case, either before or after directing 
such inquiry, and whether the master 
s~ll have ma~e. sue~ inquiry or not, 
d1r~ct a comm1ss10n m the nature of a 
~fl~ De lunatico inquirendo to issue, to 
mqmre of the lunacy of such person. 

In th~ Roman. s;i:stem,, persons of un
sound mmd (fur10si) might be deprived 
of t~e i;nanagement of their property on 
a_I,>Phcat,10.n to 0e p_raetor by his next of 
kin. 1 hIS leg1slat10n was either intro
duced or established by the Twelve 
Tables, Th~ person who had the care 
of the lunatic and of his property was 
called a curator [CURATOR]. The Twelve 
Tabl~ gave the care of the lunatic to his 
agnati. In those cases where the law 

had not provided for the appointment of 
a curator, the praetor named one. (Dig. 
2i, tit. 10; Instit. 1, tit. 23.) 

On the general subject see Stock On 
the Law ef Non Compotes :Jfentis; and 
Collinson On Lunac!J. 

LUNATIC ASYLUMS. COMJIUS. 
SIONERS IN LUNACY. STATIS
TICS, CONSTHUCTION, and MA
NAGEMENT OF ASYLUMS. The 
subject of insanity and asylums for the 
insane has of' lat;, years occupied a very 
large share of public attention; parti
cularly as an opinion has prevailed that 
insanity is on the increase in this king· 
dom beyond the ratio of population. The 
want of accurate information renders 
this point doubtful ; but it is certain that 
more than 20,000 insane persons are in 
confinement in the public asylums and 
licensed houses in England and Wales, 
of whom 16,000 are paupers. But as a 
great number of patients are confined se
parately, or in the care of their relatives, 
of whom no public returns are made, this 
number is probably much underrated. 

Two acts passed in 1845 (8 & 9 Viet. 
caps. 100 and l2G) have placed the powers 
vested in the Commissioners in Lunacy 
on an entirely new footing, and have in 
many respects modified the constitution of 
asylums. The first act repeals2 & 3 W. 
IV. c. 107; 3 & 4 W. IV. c. 64; 5 ~ 6 
W. IV. c. 22; I & 2 Viet. c. 73; 5 Viet. 
c. 4; & 5 & 6 Viet. c. 87. This first act 
appoints six commissioners, three ofwh?m 
are physicians, and three barrist~rs! with 
salaries; and five other commiss10ners 
who act gratuitously. The rule that 
none of these shall be connected with any 
asylum is continued. No person can act 
as a commissioner who within two years 
has been directly or indirectly connected 
with any asylum. Licences are grant~d 
by these commissioners at each of their 
quarterly meetings. Any person who 
wishes to open a house for the reception of 
patients is required to send a plan upon a 
scale of one-eighth of an inch to a foot of 
every part of the premises at least. fourteen 
days previously to his applicat10?· No 
additions to or alterations in a licensed 
house can be made without the consent of 
the commissioners. No licence is to remain 
in force more than thirteen months, and 
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the notice of a wish to renew must give 
the number of patients then confined. 
The jurisdiction of the commissioners 
extends to the whole of London and 
Middlesex, and Southwark: and to all 
places within seven miles of London, 
Westminster, and Southwark: in the 
country the licences are to be granted by 
the justices of the peace in quarter-ses
sion, who are bound to appoint three of 
their number, together with one physi
cian, surgeon, or apothecary, as visitors 
of the asylums licensed by them. Strict 
regulations are enforced for the recep
tion of patients; it is required that every 
person not being a pauper, received as 
insane, shall be certified to be so by two 
physicians or surgeons, who shall visit 
such patient separately, and shall have 
110 interest in the asylum in which such 
patient is to be confined ; and certain 
entries of these particulars are to be kept 
at each asylum. For a pauper, the cer
tificate of one medical man and the order 
of two justices is required. 

Penalties are fixed for neglecting these 
rules, QI" those which direct notice to be 
given of every admission, death, dis
charge, or escape. Houses having 100 
or more patients are to have a resident 
~edical attendant, and those of smaller 
size are to be visited by a medical attend
a_nt at defined periods, according to their 
~1z~. .E:very house within the immediate 
JUrisd1ct10n of the commissioners shall be 
visited by them at least four times in the 
year, and every other house at least twice 
m every year; these visits may be made 
at any hour, even by night, and it is 
penal to conceal any part of a house from 
t~e.m. ~imilar powers are given to the 
visitors m the country. 

The commissioners are to present an 
annual report to the lord chancellor of the 
st.ate of 0e different asylums visited by 
the~, which Report shall be laid before 
parliament. 

An important alteration is made in the 
1 wconcerning the care of single patients. 0fi rders and medical certificates must in 
ut~re be procured for the care of one 
P~he_nt similar to those used for the ad
mission of patients into licensed houses· 
an.d copies of these documents are to b~ 
pnvately sent to and registered by the 

secretary to the commissioners. This act 
only extends to England and Wales, and 
it does not affect Bethlem Hospital, 
London. The persons appointed to hold 
commissions " De lunatico inquirendo," 
heretofore styled commissioners, are in 
future to be termed" Masters in Lunacy." 

The second act, which repeals 9 Geo. 
IV., c. 40, relates to the regulation of 
lunatic asylums for counties and bo
roughs, and the maintenance and care of 
pauper lunatics ; and gives to the com
missioners a greater power over these 
institutions, which had previously been 
entirely under the control of justices of 
the peace. The justices of every county 
and borough are now to be compelled to 
erect or to join in the erection ofan asy !um 
when none such already exists; and all 
proposals, agreements, and plans, and the 
rules and regulations of each asylum, are 
to be submitted to the commissioners, and 
all contracts and estimates approved by 
the secretary of state. Contracts for the 
care of insane persons in licensed houses 
do not exempt any county or borough 
from the obligation of providing an 
asylum. Power is given to committees to 
grant retiring allowances to the officers of 
asylums; and a medical officer must be 
resident in every asylum which contains 
more than 100 patients. Lists of all the 
patients are to be sent twice in every 
year to the commissioners by the medical 
officer. This act extends only to Eng
land and Wales, and does not apply to 
Bethlem Hospital. 

Great advantages reay fairly be anti
cipated from the restrictions imposed by 
these acts; and they may probably only 
be considered as steps towards the highly 
desirable result of making all insane 
persons immediately the care of the State. 
The duties of the commissioners have, 
until the last few years, been very imper
fectly performed, and the utmost secrecy 
as to their names and movements was 
preserved. The management of private 
asylums must vary considerably, as such 
houses are rarely built for the purpose, 
and are frequently under the direction of 
persons unfitted by their want ofeducation 
for such an important charge; but these 
circumstances can by no means be ad
mitted as excuses for the scandalous in
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stances of cruelty and mismanagement In all asylums the position of the 
which have gone on under the eyes of matron is one which requires to be settled 
the comrnissiouers, and in houses which in some uniform manner; owing to the 

_ haYe received their praise; especially in matron having been in many cases the 
those large private asylums, where au im- wife of the superintendent, an undue im
mense number of paupers are taken at portance has been given to her position; 
low rates; the temptation held out in such· the appointment of the female attendants, 
cases to economy at the expense of the and even the classification of the female 
care and comfort of the patients ought to patients, has sometimes been left in her 
call forth an especial watchfulness on the bands. When we consider that the 
part of the commissioners. matron ca11not possibly have had a medi-

The patients who are confined in cal education, and that in very few cases 
prisons, hospitals, workhouses, or in the those who hold the situation posse~s auy 
houses of their relatives, are exposed previous knowledge of insanity, or are 
perhaps more than any others to great even persons of good general information, 
neglect and mismanagement; and not un- it is manifestly improper to allow her too 
frequently are treated with great cruelty, high an authority. In the French asy
even when the intentions of the parties !urns, and we believe also in some of those 
who haYe charge of them are good, in the United States, there is no matron: 
through their entire ignorance of the na- a few of the most experienced female at
ture and proper treatment of the disorder. tendants act as heads of departments, and 

111anage111e11t of l'ub/icAsylums.-There receive the orders of the medical officers; 
is considerable diversity in the internal aml this arrangement, which is found to 
regulations of different public asylums work exceedingly well at the Salpet.ricre, 
as to the power and position of the medi- where there are 1500 female patients, 
cal and non-medical officers. In some seems on the whole to be the best. The 
there· is a resident physician who holds effect of placing the matron in a higher 
the supreme authority, and is also stew- position is almost certainly to Lringabout 
ard and general manager; in others the interference on her part with the duti~s of 
physician only presides in his own de- the medical officers, which cannot fail to 
partment; and in others the chief officer be injurious to the welfare of the patient~. 
is not medical, and the physician is non- At Banwell the salary of t_he matro~ is 
resident. The Norfolk asylum is the higher th:rn that of the resident medical 
only large one in England without a officers, or than that of any officer ex-
resi<lent medical officer; and' this fact is cepting the physician. . 
severely commented on by the commis- In the appointment of a chaplam, 
sionP-rs in their report. Under the new steward, secretary, accountant, au~ an_y 
act a resident medical officer must be other officers, the most important pomt !S 
appointed; but we understand that the to confine their duties within certam 
chief aut_hority wi'.l still remain with the proper limits, and to prevent their inter
n~n-med1cal su~e.r~nte~de~t. In the iOth frrence with the patients without the con
lleport of the VlSltmg Justices of Banwell curr(•nce of the medical officers. 
~Ap~il, 18.U), it i.s ?tated that they have If the government ~hould at any time 
~ppomted a:i o~lkc_r m t~e arm:i: to super- J take. the en!ire s.upervision of asylums for 
mtend th~ mst1t1t10n, with a view to the the msane mto its own hands, we trust 
pr:servation of greater or.der. and disci- that the mode of proceeding will be to. 
plm~ than ha~ been mamtamed under appoint to each asylum one resident me
medical rule; m th~ 72n_d Ueport (Octo- dical officer, who shall he responsible for 
ber, 184~) the _res1gnation of the go- the entire conduct of the asylum. and to 
ver;ior_ is mcnt10ned, and we cannot whom, therefore, the power of appoi~ting 
learn fi om the reports that any steps have and dismissing all the subordinate officers 
b~en 1:'ken to appoint a ~nccessor, nor shall be given. Uniformity of syste~
whe~er the advantages derived from his the want of which has been a great evil 
atp~mt.ment equalled the expectation of in many asylums would thus be secured; 
t ie JUstices. aud the carefnl ~~lection of a competent 
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f 	 principal officer responsible for every in
stance of negligence or cmelty in the 
asylum under his care, could not fail to 
improve the general managemeut of these 
institutions. At Glasgow the whole au
thority has for some years been in the 
hands of the resident physician, with the 
most satisfactory results; and an approxi
mation is made to this plan in the Irish 
district asylums, where the non-resilient 
physician is the principal officer. 

By the acts lately passetl, the power 
which the justices who had the control of 
different asylums possessed of passing 
rules at any· meeting which entirely 
changed the system of manap:ement, or of 
summarily dismissing any officer, is done 
away with. The caprices of the go
vemors of some asylums have changetl 
their entire constitution iu a few years. 

A great improveme11t has been made 
of late years in the class of persons ap
pointed as attendants, or, according to the 
old phraseology, heepers. That all snch 
persons should possess benevolence and 
intelligl•nce is essential to the effective 
working of a humane and enlightenetl 
system; and they shoultl be liberally paid. 
The proportion of attentlants to patients in 
the different English pu1lic asy 1 urns varies 
from one to ten, to one to twenty ; the 
former does not seem too mnch, arnl is far 
less than that in all well-managccl private 
asylums. No wartl, however small, should 
have less than two attendants, in order 
that it should never be left; this is 
enfo,ced by the rules of several asylums. 
A large number of attendants rentlers a 
vigilant superintendence by night practi
cable, which 1s no less important than by 
day, a.lth~ug~ it is entirely omitteLl iu 
some mstitut10ns. 

Every part of the treatment of the in
sane has of late years been much motli
fied by the introduction of a mnch milder 
I~ode of management. The total aboli
tion of personal coercion, kuown as the 
non-restraint S!Jsfem, was first introduced 
at the Lincoln asylum in 18:l;, and its 
c_omplete success there led to its adop
tion at Banwell iu 1s:;9, and shortly 
afterwards at Northampton, Gloucester, 
Lancaster, Stafford, aud Glasgow. .This 
system has since been adopted at Has
lar Hospital, and also at Armagh, Lou

donderry, and l\faryborongh; and very 
little restraint is used at the other Irish 
district asylnms. The asylums which 
do not agree to the disuse of restraint 
as a principle, have effected it in prac
tice, with very few exceptions ; thus 
the reports of Nottingham, Dorst>!, l\Iont
rose, Edinburgh, and Dumfries speak of 
the advantages of restraint, although the 
writers abstain from availing themselves 
of it; while on the contrary the autho
rities of Bethlem, St. Lnke's, Kent, Ox
ford, and the Hetreat at York, profess 
the non-restraint system, although they 
do not entirely practise it. 

It would far exceed the limits of this 
article to point out the progress of this 
system, and the circumstances which 
rendered it desirable ; from the year 
179:2, when Pine! strnck off the chains 
of the patients at the Bicetre, a gratlual 
improvement has been going on in the 
treatment of these, the most unfortunate 
of hnman beings ; but the declaration 
that mechanical restraints were "never 
necessary, never justifiablt>, and always 
injnrions," made by Mr. Hill of Lincoln, 
has cansed this march of improvement to 
proceed much more rapidly. The reports 
of the asylums in which the new system 
has been introducetl, especially those of 
Hanwdl, give all particulars as to the 
mode of management substituted for co
ercion. 

However much opinions may differ as 
to the advantages of the nbolition of re
straint in those asylums which have not 
yet trietl the experiment, we have before 
us the facts that many thousand patients 
have been treated entirely without it; 
that in no asylum where the new system 
has been introduced has it been found 
necessary to abautlon it; that the reports 
of all these asylums state their general 
condition to be improved; that the cures 
have not decreased; and, which we con
sider of equal importance, that the com
fort of the incurables is much increased: 
and we may therefore be justified in con
sidering that within a few years the in
struments of restraint now remaining in 
use will disappear like those mnch more 
severe ones which preceded them. 

Whilst many excellent asylums exist 
for the rich, and the law is providing an 



LUNATIC ASYLUMS. [ 288 J LUNATIC ASYLUMS. 

increase of accommodation for the poor, 
benevolent individuals are making efforts 
to secure the benefits of proper treat
ment for the middle classes. It is pro
posed to build an asylum in the neigh
bourhood of London for 300 patients, at 
a cost of 30,000l., which sum is to be 
raised by donations and subscriptions. 
When once established, it will be self
supporting, and it is expected that pay
ments of from Il. to Il. 10s. per week for 
each patient will cover all the expenses. 
No existing asylum offers to persons able 
only to pay such a sum the comforts 
to which their position in society has ac
customed them. 

Construction.-The site and construc
tion of an asylum for the insane are 
matters of great importance. A healthy 
and cheerful situation should be the first 
consideration in an institution intended 
for the cure of diseased minds. In this 
respect some existing asylums are very 
well placed ; Hanwell, Lincoln, and 
Surrey may be instanced. Others have 
been originally on the outskirts of towns, 
and have been surrounded and built in by 
the increase of building. The commis
sioners mention several so placed in pro
per terms of censure. 

It seems now generally admitted that 
the building ought not to be larger than 
to accommodate 300 or 400 patients. As 
to plan, no two of the existing asylums are 
alike, and the most recently erected are 
by no means the besl In the Surrey 
asylum a complete copy has been made 
of the worst and newest part of Han well 
in which the bed-rooms face one anothe; 
and the galleries are lighted from th~ 
top, which renders proper ventilation 
impossible. To make wide galleries with 
~ooms only on one side, would certainly 
~crease .the cost of the building; but by 
mtroducmg a bow or expansion into each 
gallery, the necessity for a day-room will 
be ?one away with. An open fire should 
be m each of these expansions; it will be 
a great S?urce of comf?rt to the patients, 
and an improvement m the ventilation 
as well as the general appearance of the 
~allery ; and, with a light wire guard, 
JS perfec_tly safe. This plan is to be 
~dopted 1Il the Derby asylum now build
mg; and as a ward must occasionally be 

left with one attendant, there is an ad· ' 
vantage in bringing the whole of it within 
sight from a central position. No ward 
should contain more than thirty patients ; 
and of these from twenty to twenty-five 
ought to have single rooms. It is matter 
of regret to find that dormitories are ap
proved by the commissioners, and sup
ported by the officers of some asy !urns ; 
they certainly lessen the cost of building, 
but the quiet and comfort of the institution 
must be much diminished. Their ventila
tion is also very difficult: single rooms 
may be warmed with a hot-water pipe 
passing along the floor (not over-head), 
and opening the window will be a sure 
means of making a complete change in 
the air; but in dormitories it will be difli· 
cult to preserve freshness of air with 
warmth, more especially as the great argu 
ment in favour of them is their economy, 
and an economy partly made by allowi~g 
to each patient a smaller number of cubic 
feet than would be given in a single room. 
For the sick, the violent, the dirty, and 
the noisy, single rooms are obviously 
necessary ; and it will, we believe, gene
rally be found that the remaining patients, 
those whose tranquillity and usefulness 
entitle them to indulgences, will consid~r 
a single room, which they can call their 
own, one of the greatest that can be given 
them. 

An asylum containing 400 pati~nts 
may probably be built in a straight h?e, 
which is desirable, without the necessity 
of carrying it higher than the first floor. 
The chapel and chief officers' rooms, and · 
the rooms used for the work or amuse
ment of the patients, should form the 
centre; behind which the kitchen may 
be conveniently placed, with the laundry 
on the side next the wards of the women, 
and the workshops on that of the men. 
In the wards branching off from the 
centre, those patients who are quiet and 
convalescent and the sick should be 
placed, and the most refractory at the 
extreme ends of the building, to preve~t 
them from disturbing the others. Six 
classes of patients may nsuall:r be found,f 
for each of which some mod1ficauon O 
management will be required:

I. Tranquil: convalescent and melan· 
cholic. 



LUNATIC ASYLUMS. [ 289 ] LUNATIC ASYLUMS. 

2. Moderately tranquil. 
3. Refractory. 


· 4. Sick and infirm. 

5. Idiots and other dirty patients. 
6. Epileptics of the better class. These 

are freqnently in the intervals of their 
fits the most intelligent of the patients, 
but during the fits they require great 
attention. 

All the sick, idiots, and epileptics 
should be on the ground-floor, which 
will be easily arranged, as the tranquil 
and moderately tranquil, who form the 
great bulk of the patients, may occupy 
the upper floor. 

To describe the numerous minute par
ticulars to be attended to in constructing 
and furnishing an asylum is unnecessary 
here; the great rule should be, that every 
possiule amount of safety should be com
bined with every possible amount ofcheer
fulneSi. There should be the strength of 
a prison without its gloomy character. 
No part of the building, within or with
out, should be neglected ; and scarcely a 
day p~ses without improvements being 
made m one asylum or other-improve
ments that are worthy of adoption in any 
to be hereafter built. 

An abundant supply of warm and cold 
water should be secured · or in some cases 
it ~ill be found that the ~ost of supplying 
this necessary article will neutralize the 
a.dvantages of an otherwise favourable 
site. 

Baths, water-closets, a store-room and 
rooms for washing, are essential in ~very 
ward. Wan;n. baths are considered by 
many authorities to be valuable remedial 
agents, as well as advantageous to the 
general bodily health. 

'.I'~e Commissioners have expressed an 
opm1on that incurable paupers may be 
accommodated in asylums apart from the 
curable at a much less expense, and an 
~rrangement for a separate provision for 
mcuraules is required by the new act 

(s. 27*); but they cannot be aware that 
while the incurables comprise all the most 
tranquil and intelligent of the patients, 
whose society is of great value to the 
curables, they also comprehend patients 
who display every different form of in
sanity, and require every variety of 
treatment. It is certainly much to be 
wished that provision could be imme
diately made for all insane paupers; but 
we cannot consider that the removal of 
all hope frnm a large number of them, by 
immuring them in an "asylum for in
curables," would be the best mode of 
attaining this object. . 

The following is a statement of the 
cost of building and furnishing twenty
two asylums, including that of the land, 
which in some cases amounts to a large 
sum. The mean cost for each patient 
accommodated is 154[. 2s. 3d., which 
is probably more than will be found 
necessary in most future asylums. The 
expense of maintaining patients varies 
from seven to fomieen shillings per week ; 
this must of course depend in some degree 
upon the prices of provisions in different 
parts of the kingdom, and be modified 
by cheap and dear seasons. 

* § 2i. 'And be it enacted, That in the erect
ing and providing of e\·ery asylum hereafter to be 
erected or provided for the .reception of pauper 
lunatics, and also in enlar~dng the same or any 
asylum already erectetl, re!.ptrd shall be had to the 
number oflunatics to be provided for therein who 
shall be or be deemed curahle or dangerous; and in 
or<lf•r to prevent such lunatics being excluded 
from admission into such asvlum by reason of 
the admission or accumulatiori therein of chronic 
or incurable lnnatics, some separate or additional 
building shall be provided for chronic or incu· 
rable lunatics whenever, bv reason of the increase 
in numbns of lunatics, tlie asvlum shall be in· 
suflicient for the act•ommodatiOn of all lunatics 
entitled to be receit·ed therein; and in or<lPr to 
secnre the immediate admission into every such 
asylum of all lunatics deemed curable or dan· 
gerous, a s1tffident number of such chronic or 
incurable lunatics shall, from time to time, be 
transferred from such asylum t.o such separate or 
additional building to be provided as aforesaid.' 

VOL, II. 
u 
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No. of 
Name of Asylum. Patients. 

I80Bedford . . 
152Cheshire . . 
I72Cornwall . 
113Dorsetshire . . 
274Gloucester . 
300Kent . . 
655Lancaster . . 
I52Leicester 

1,000Middlesex . . 
220Norfolk . . 
200Nottingham • . 
228Suffolk . 
403Surrey • • 
420Yorkshire,W. Riding 

350Glasgow . . 
134Armagh . 
180Carlow . 
120C!onmel . . 
316Connaught . . 
212Londonderry 
170Maryborough 

Waterford . 127 

I Cost. 

£. s. d. 
20,500 0 0 
28,000 0 0 

I8,780 0 0 

I4,717 0 0 
51,360 0 0 
64,056 0 0 

100,695 I6 9 
27,630 13 3 

202,000 0 0 
50,000 0 0 
36,800 0 0 
32,000 0 0 
85,366 19 I 
46,846 0 0 

46,000 0 0 

20,970 4 5 
22,577 16 4 
I6,6i7 19 3 
27,130 4 6 
26,282 8 3 
24,442 19 0 
16,964 12 1 

Cost per _I
Patient. Lanu. 

------·-------
A. R. P. 

113 17 9 9 0 0 
I84 4 2 IO 3 o· 
I09 3 8 { presented } 
I30 4 9 8 3 0 
187 8 11 15 0 0 
213 IO 5 37 0 0 
I53 I4 8 15 0 0 
I81 15 6 8 1 0 
202 0 0 77 0 0 
227 5 5 4 2 0 
184 0 0 8 0 0 
I40 7 0 30 2 0 
211 I6 7 97 0 0 
Ill IO 7 40 0 0 

{ 68 o o}I31 8 6 
not included in cost 

8 0 23 
125 8 8 
156 9 10 

15 0 39 
138 19 7 11 l 14 
85 17 1 22 2 28 

123 19 3 12 5 2 
I43 I5 7 22 2 17 

I4 2 12 ' I33 11 7 

Statistics.-There are in England and 
Wales 12 county asylums, 5 county and 
subscription, 11 partly subscription and 
partly charitable, 1 military, 1 11aval, and 
142 licensed houses; 14 of which last 
receive paupers. The hospital of Bethlem, 
which is exempt from the rules that affect 
other asylums, is to be added to this 
number. 

Scotland has eight public asylums; in 
all of which, we believe, private patients 
as well as paupers are received ; and some 
are assisted by charitable endowments. 

Ireland h~ tw:lve public asylums; ten 
of these are d1str1ct asylums for the poor· 
Cork is locally governed, and Swift'~ 
Hospit.'tl is founded hy charter. 

Several new asylums are in progress 
both in England and Ireland. 

With a view to present in a few plain 
Hatistical t.'\bles the results of treatment 
in each of the existing public asylums 
the writer of this article sent blank form~ 
to each superintendent in the kingdom . 
in almost every case they have bee~ 
filled up and returned, and their contents 

are embodied in the following tables' 
When information could not be obtained 
in this manner or from reports, the stat!s· 
tical tables published by the Comn11s
sioners in lunacy have been resorted to; 
but these only extend to the end of _the 
year 1843, and required rnnc~ correction, 
as they are not upon one umform plan. 
We may instance the tables furnished by 
Bethlem and St. Luke's as omitting m~y 
of the particulars desired by the Comm1s· 
sioners. In several asylnms no average 
number of patients is given, and the per
centages of deaths and cur~s are calcu· 
lated upon other numbers; 111 other asy· 
lums which have been opened many years 
the early records are so incomplete as tobe 
useless. In several asylums, even in some 
recently opened, the published returns do 
not contain any distinction of the sexes. 

The first table shows the whole num· 
her of patients admitted into the 49 public 
asylums of the United Kingdom !o ~e 
latest date to which we can obtam m· 
formation ; being 38,498 males, 38,20_7 
females, and 8,394 of whom the sex is 
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not specified. Thus the admissions of to the report of the Commissioners, 9862 
males exceed those of females by 291, or were males, and ll,031 females; thus the 
in the proportion of l to '9924 ; a scarcely females exceed the males in the propor
appreciable difference. 'Of the whole tion of l to ·894. The greater mortality 
uumber of insane persons in England aud among men is the cause of this apparent 
Wales on the 1st January 1844, according discrepancy. 

Table I. 

Admissions. 
Kame of Asylum. Date of Opening. Date of Return. 

Male. Female. Total. 
---------!-------  -------1-·--- -----

ENGLAND. 
Bedford • • 
Bethlem• 
Bristol, St. Peter's Hos

pitalt • • • 
Chatham (Military) • 
Cheshire • • 
Cornwall • • 
Dorsetshire 
Exeter, St. Thomas's 

Hospital 
Gloucester 
Haslar (Naval) 
Kent • 
Lancaster 
Leicester 
Lincoln 
Liverpool 
Middlesex 
Norfolk • • 
Northampton • • 
Norwich, Bethel Hos

pitalt • 
Nottingham 
Oxford§ , 
St. Luke's 
Stafford§ • 
Suffolk , 
Surrey • • • 
York§ • , • 

,, Friends' Retreat 
Yorkshire, W. Riding 

WALES. 
Pembroke , 

ScoTLA.ND. 
Aberdeen 
Dumfries (Crichton) • 
Dundee • 
Edi?burghU • 
Elgin , • 

Aug. 	1812 
1547 

1696 
10 May 1819 
20 Aug. 1829 

Oct. 1820 
l Aug. 1832 

1 July 1801 
21 July 1823 
15 Aug. 1818 

l Jan. 1833 
28 July 1816 
lo May 1837 
25 Mar. 1820 

1792 
16 May 1831 

May 1814 
l Aug. 1838 

1713 
12 Feb. 1812 

July 1826 
30 July 1751 

l Oct. 1818 
l Jan. 1829 

14 June 1841 
Nov. 1777' 
June 1796

23 Nov. 1818 

1824 

1 Jan. 1821 
1 June 1839 
l April 1820 

9 April 1835 

31 Dec. 1843 
" 1844 

,, ,. 
1843

" 
" 	 " 
" 	 " 1844" 

1843" 1844" 
" 	 " " 	 ,,

24 June 1845 
31 Dec. 1844 

" 	 " 
" 	 " 30 Sept. 

31 Dec. " 
" 1843" 

" 1844 
30 June 1845 
31 Dec. 1844 

25 n~c. " 
29 Aug. 1845 " 
27 Aug. 

l June " 
" 

24 " " 
31 Dec. 1843 

" 	 " 
l May 184!\ 

11 Nov. 1844 
16 June 1845 
31 Dec. 1844 

1843" 

524 
2,658 

577 
3,64.'3 

265 316 
586 22 
5ll 386 
4l!9 329 
202 253 

644 737 
895 804 
807 
439 325 

2,384 1,912 
284 291 
577 494 

2,418 1,456 
1,431 1,370 

716 794 
309 311 

105 
1,045 

96 
sos 

7,130 10,410 

627 620 
370 343 

336 379 
1,682 1,657 

16 14 

538 614 
l i6 122 
586 505 

83 79 
49 24 

1,101 
6,301 

581 
608 
897 
758 
455 

1,381 
1,699 

807 
764 

4,296 
575 

1,071 
3,874 
2,801 
1,510 

620 

201 
l_,853 

493 
17,540 
3,073 
1,247 

713 
4,032 

715 
3,339 

30 

1,152 
298 

1,091 
162 
73 

• Only for 24-years. t Only for 16 years. :j: Only for 6 years.
§ Sexes not distinguished. DOnly tor I year. 

ti' .2 

http:ScoTLA.ND
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Name of Asylum. 

Glasgow . . . 
Montrose* 
Perth . . . 

IRELAND. 
Armagh . . 
Belfast . . 
Carlow . . 
Clonmel . . 
Connaught . . 
Cork . . 
Dublin (Richmond~ • 

,, (Swift's os
pital)t • 

Limerick • . 
Loudouderry . . 
Mary borough . . 
Waterford .. . 

Date of Opening 

12 Dec. 1814 
May 1782 

l June 1827 

14 July 1825 
Juue 1829 

7 May 1832 
1 Jan. 1835 

16 Nov. 1833 
1 Mar. 1826 

Dec. 1830 

.. 
31 Jan. 1827 

June 1829 
14 May 1833 
9 July 1835 

* Sexes not distinguished. 

The following table (II.) shows the re
sult in the same asylums as to cures and 
deaths during the same period. This com
parative table is recommended by the 
commissioners, in addition to the tables 
showing the per-centage of cures 
deaths on the average number. 

The cures are taken as 1. 
The term " Removed" includes 

and 

all 

Date of Return. 

31 Dec. 1843 

" " l June 1845 

31 Mar. 1845 

" " 31 Dec. 1844 
31 Mar. 1845 

" 31 Dec. " 1844 
31 Mar. 1845 

31 Dec. 1844 
28 Aug. 1845 
31 Dec. 1843 
3i Mar. 1845 
31 Dec. 1844 

Admissions. 

Male. 
--- 

l,754 .. 
307 

800 
817 
302 
256 
691 

l,739 
763 

104 
906 
676 
296 
221 

Female. -- 
l,421 .. 

270 

609 
776 
307 
223 
472 

l,749 
626 

67 
840 
G38 
301 
261 

Total. - 
3,175 

796 
5i7 

1,409 
1,593 

609 
479 

1,163 
3,483 
1,389 

171 
l,746 
1,314 

597 
482 

t Only for 6 years. 

discharged improved or uncured, or es
caped. 

This table likewise shows the number 
remaining in the different public asy
lums at the latest dates to which we have 
been able to make up the returns, and 
which appears to be 5143 males, _5052 
females, and 236 of whom the sex 1s not 
specified. 

Table II. 

Discharged RP.moved. Died.Cured.Name of Asylum. 
Remain. 

M. 
-

75 
189 
36 
68 
88 
74 
51 

8 
140 
123 
131 
332 

75 

F. 
-

64 
197 
40 

6 
80 
79 
63 
40 

134 .. 
137 
323 

72 

.. Deaths, 
-Curo,s being J. 

M.-

·529 
•209 
•521 

l •373 
. /\92 
•470 
•C.66 
•230 
•21i9 

1•085 
1•394 
i •036 

•3G5 

F.-

•666 
•ll6 
•5H 

l •5 
·411 
•142 
•580 
•100 
•186 . . 
•986 
·i70 
•23i 

ENGLAND. 
Bedford . . . 
Bethlem. . . . 
Bristol , . . . 
Chatham 
Cheshire . . 

t Cornwall . . 
Dorset • . 
Exeter • 
Gloucester .. .t Haslar • . . .
Kent . .
Lancaster . . 
Leicester . . 

}f. 

217 
1052 
lli 
144 
233 
240 

87 
382 
467 
328 
114 
933 
123 

F. 

165 
1761 

133 
4 

197 
225 
112 
337 
457 .. 

72 
832 
135 

M. 

170 
1022 

51 
156 
52 .. 

6 
166 
167 .. 
35 

152 
41 

F. 

185 
1301 
il 

5 
28 .. 
13 

326 
128 .. 

45 

116 
52 

M. 
-
115 
220 

61 
218 
138 
113 
58 
88 

121 
356 
159 
967 
45 

-
F. 

110 
205 

72 
7 

81 
32 
65 
34 
85 .. 
71 

641 
32 

t ~hose discharged improved and uncured axe included with the cures. 
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Table IL-continued. 

Dischar~ed Removed.Cured-.Name of Asylum. 

M. 
--

F. M.M. F. 

Lincoln . . 200 189 196 1721124 
Liverpool 1024 548 1083 746 276 
Middlesex . 324 314 73 51 525 
Norfolk . 308 393 19 21 326 
Northampton • 105 123 33 22 5.5 

*Norwich • . . ..43 62, • • 28Nottingham 450 399 321 232 174 

Deaths,Died. Remain. Cures being 1, 

M. F.F. M. 
- -

•62057 4786 
35 •26918144 

418'569 l •62u 436 
63! 89 l •058 291 

•52355 IHi:lll 
681 •• 1•581 

•38677 1001100 
•239471 .• 
•373764 93 143 
.458134 116 
•763159 l12jll6 

2•07155 18y22 
•22080 72 
•55885 43; 54 
•906 

l• 

430 213 238 

3 IOI 6 

•414 
.8.7 1;~1-8·6 . . 
64 105 91 '4.33 
9172'175 •289 
0 151 11 ·6 

·302130 196h48 
•787. . 47144

86 64 •387 

91 

29 

651 65 •313 
•358142' 106173 
·30639 931 78 
•29862 6025 
·89189 18011.% 
·400223•221330 
•540117 1371150 
•54373 7123 
•350129 
•482107 74143 
•56185 85SS "T' 
•26548 6423 

•622Mean 

*Oxford. . 246 141 • • 59 
St. Luke's 2.575 4624 

"'Stafford . ':~;·~:,I:~;1336 
Suffolk . . 245 278 82 67 188 
Surrey • . . 56 57 17 91116t"'t York • . . 3179 .. .. • • 701 ,, Friends' Retreat 145 67192 48! 81 
Yorkshire, W. Riding 686 771 159 

WALES. 
Pembroke . . .. ••• 33 5 

8cOTLAND. "T'
Aberdeen 251 272 85 ~~911·0·4•:Dumfries .. .... 
Dundee. . . 
247 1292.30 118 107 
Edinburgh . 
 2138 52 12 11 
Elgin • . 9 5 35 7 
Glasgow . 769 556 474 233669 

* Montrose 324 255129 .... 
Perth 45116 6012·1 53 

IRELAND. 
Armagh . 348 282 109278 lil 
Belfast • 424 428 69 15299t Carlow. . 160 190 49....
Clonmel . 
154 115 4630 18 
Connaught . . 
239 212 21359 36
Cork 877 980 288 218 351 

§Dublin (Rich~ond): : 357 324 193169 176 
. ,, . (Swift's Hospital). 46 36 31 16 25 

Limerick • 499 468. 
 69 65 175 
Londonderry·. 313 336 105 85 151 
Maryborouo-h. 121 156 22 22 68 
Waterford "' • . 98 105 49 2669 

--
F. 

'455 
•262 

1•388 
•740 
•447 

1•581 
·192 
•239 
•165 
•458 
•571 
•964 
•220 
•442 
•557 

·6 

•319 .. 

•278 
•173 
·ooo 
•194 
•787 
•233 

•322 
•404 
•205 
·217 
•419 
•336 
•361 
•638 
•275 
'425 
•243 
•219 

•458 

• Sexes not distinguished, 

t Jhose discharged improved and uncured are included with the cures. 

OThreat ~ouhts exist as to the accuracy of the older books at the York Asvlum. 

re . ~re" some mistake here· the admissions are made to amount to 1389, and the cures, deaths, and 
lllaming patients to 1623. ' 



-- --
ENGLAND. 

Bedford .. . . .. 25'66 12·28 9·40 12'60 19'53 . • 15'88 
Bethlem . .. .. .. . . .. . . • • 44'14 36'76 40'45 
Bristol • . 19·33 25'00 19'33 18'03 30'64 20'31 .23' l 8 I 0'81 58'90 25·05 
Chatham 13'00 1'40 2·80 2'80 2'78 2·i8 ·oo l '49 • • 3·3s 
Cheshire .. .. .. 28'90 29'35 36'00 30·26 25·94 • • ao·o9 
Cornwall .. . . . . .. . . .. 15'43 ll '56 13'10 • • 13'36 
Dorsetshire 17'40 I i'95 17'65 14'25 l l 027 l 7'05 17'4117'71 21'92 17'95 
Gloucester • 23'88 29'01 32'44 29'44 28'03 33'19 36'03 31 ·12 29'10 30'24 
Haslar • . . . . . .. .. .. .. 10'67 13'00 15·20 12'95 
Kent . 11'18 8'90 9'88 5'84 10'40 6'49 4'32 10'41 i'l9 8•29 
Lancaster . 17'98 23•60 21·34 18'81 18'89 13'40 15'64 16'69 20·55 11'16 17'80 
Leicester . .. .. .. 37·33 53'84 32'65 42'05 19'81 l 7'i3 33·90 Lincoln . 30·00 16'40 32'80 23'10 9'50 17'40 14'80 23'40 10'09 19'79 Liverpool . . . . . . .. 68'62 53'19 35'29 41'00 96'49 35·9.1 63'~2 
Middlesex . 5•90 4'7G 5'67 9'14 8'14 5'65 5·30 5'56 3·55 5·96 Norfolk 12·27 10·55 12'42 9'14 13'87 7'50 16'00 19'76 16'4G 13'10 Northampton .. .. .. 37·33 40'19 31'85 22·39 29'31 • • 32·21 Nottingham 23°53 24'61 23'13 18°85 20·54 21·05 24'05 26'58 • • 18'32 22·29 Oxford • . . . .. . . 25'00 22'91 21'73 21·27 16'95 • • 2~·ii St. Luke's • . . . . . . . . . .. .. • • 44·54 44·54 Stafford . . . . .. .. .. 18•77 22'54 25·43 23'93 25·20 22·17 Suffolk . .. . . .. 22·70 19'17 16'00 11·32 12·20 18•91 IG'71 Surrey • . .. .. .. . . . . 2·62 9'46 11 '3\J 7·06 • • 7•63 York • 10·71; 12·19 9'41 8'04 s·o2 10'00 6'17 7·05 5·92 s·6I ,, Friend~' R~tre~t .. 9')9 7·05 12·08 3·4o u ·11 s·51 s·55 Yorkshire, W.Uiding 20'0fj 19•87 19'65 21'46 18'20 15'34 15'46 16•01 18'25 

WALES. 
Pembroke , . .. .. . . 11·11 5•00 5'26 o·oo 20·00 8°27 

-- -- --
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The greater number of cures, and upon any fixed plan. All computations 
smaller number of deaths among females excepting npon the average number of 
must be in a great measure ascribed to patients in the asylum during the specified 
their comparative immunity from epi year, must be fallacious. The following 
lepsy and paralysis; which, when com tables have be<!n made upon that prin
bined with insanity, render recovery very ciple; the blanks indicate the eases in 
nearly, if not quite, hopeless. It is said which correct returns are wanting. Some 
also that women more frequently recover asylums do not publish their average 
from the acute stage of mania, while men number of patients; others calculate the 
die of exhaustion. per-centage of cures aud deaths upon the 

The reverse of this apparent rule is whole number admitted; but this is an 
fonud only in the results of some of the entirely delusive method, as these num
smaller asylums, where the deaths of bers must be continually increasing, while 
either sex are few. In those returns the proportion of patients remaining de
where the sexes are not distinguished we creases. 
have reckoned the proportion as equal. "\Ve have, as far as possible, made an 

The tables of per-centage of cures and 
deaths published by the commissioners Iaverage of all the public asylums for ten 

years past. 
have unfortunately not been compiled 

TABLE III. 

Per-centage of cures upon the average number of patients in the Public Asylums for 


the Insane in the United Kingdom, for ten years, ending 1845. 


Jliame of Asylum. 1836. 1837. 1838. 1839. 1840. 1841. 1842. 184:l. 18-14. 1845. Mean. 
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Name of Asylum. 18:!G. 1842. 

- --
J8:J7. 

--
1838. 

--
1839. 

--
1840. 

--
1841. 

-- --
1843. 

--
1844. 184:;. 

-- --
~lean. 

ScoTLAND. 

Aberdeen 
Dundee 

. . . . . 
. .. 
Edinburgh 

. . .. .. . . . 
 18"57 17·36 15"17 17"21 16"76 16"39 16"91 

. . .. . . 18°66 24"20 . . 15"34 . . 10"61 13"88 . . 10"69 9•4i 14"/0 
30"61 . . 30"61 

Glasgow . . . . . . . . 38"99 4/'36 Gl"i9 50·00 45"66 . . 
Perth 13·00 16•37 13•71 11"50 17'7i 15"00 12·00 12·00 

.. 
.. 48"76 
8•90 13"36 

fa ELAND. 

Armagh . . . 
 42"00130• 50 29·2;; 29·11 20·4; 7·50 15"12 29"50 26"51 29"10 2:"\"91 
Belfast. • • 26'50 27"50 29"89 23•6i 26'12 29·10 36'14 26"87 :!6"25 2s·oo 
Carlow 
 . 
 24•80 22·22 22·45 21·52 12•84 16"23 !:J-87 16°66 14"20 15"42 17"62 
Clol)mel . 28•00 20·02 21·00 17"20 20·12 14"03 14•16 21·50 
Connaught . 24·i6120·26 22·10 

. 

21·29 19"67 l i·42 15"10 15•19 10•35 10•35 l i"i4 

Cork 
I 

27•65 31"90 .. 32·00 44·17 35·22 33•80 25•33 27•31 ;32·69 
Dublin (Richmond) . . . 34"80 34"80 

.. . . . . 15•5] 9·31 15"17 13·10 13•05 12•3i 
7•84 

Limerick . 8•10 . 13•08 
,, (Swift's Hospital) .. . 9·32 . 
9"17 

. 
Maryborough 

. . . 
. . 
10·52 12·00 7·24 

• • • . 
Loudonderry . 
. .

.. 
 . . 19•4] 20·40 J9·0ti 16'19 19•77 7•36 li'03 
21·25 24•34 26'57 16°58 26"08 18.22 . . 
22·17 
17"33 13'83 14"63 10·11 12"94 00 13"74 

Waterford. . 17"36 10 
30"23 23·91 50"56 32"00 2q·i5 32"11 29"56 29"66 24"36 l ;·94 29"60 

---
Mean •. ~!1·30 

TABLE IV. 
Per-centage of deaths upon the average number of patients in the Public Asylums 

for the Insane in the United Kingdom, for ten years ending 1845. 

Name of Asylum. 18:16. 1837. 1838. 1839. 1840. 1841. 1842. 18<13. 1844. 1845. Mean. 

E:sGLAND. 
Bedford , • 10.61 i·89 7·G~ l2"60 13"28 • • 10"41 
Bethlem 6°81 7'79 7•3(1
Bristol • 9•0(1 5·20 3·25 9"83 29"17 23•43 20·29 16'21 13"69 14"4i)
Chatham 3·53 15·00 l4·oo 19·71 ;..oo 12·sc 4·6c 4·50 10·10 
Cheshire •• 18·75 Hl"4ti 12·5~ 11·18 6"96 • • 12·00 
Cornwall • s·;2 9·5;! 5·51 • • 7·91 
Dorsetshire 11.96 15·s4 6·86 9·50 5·57 l8"94 12·s2 13·05 s·n 11·59 
Gloucester • 5·97 4·76 5·91 5·09 9·34 9·73 t4·9s 12·03 10·44 8·92 
Haslar • . • 11•6[; l4"00 10·40 12·01 
Kent • 9·31 13·29 7·55 10·62 9"32 7"16 8·li 16"6li 9"09 IU"l3 
Lancaster 18•il 26°76 16'i0 12"80 16"25 12"b8 12·75 11·50 lO"ll ll"l6 14"94 
Leicester . • 13·33 12·os 13·2G 12·84 5·30 2·33 10·10 
Lincoln • 5·20 16•40 10"50 9·34 15"38 15"46 16°83 18'01 12"85 13"33 
Liverpool • • • 19"60 14"89 14"70 15·38 18·18 li"18 16•65 
Middlesex: • 10•84 7•88 Jl'99 11·53 8"26 9·39 9"65 7·01 6•40 9•21 
Norfolk • 18•40 19•25 :.!l"ll 20·12 12'71 24"70 12·57 26"35 18•90 19·34 
Northampton • • 17"33 8"82 [8•51 10"40 15"51 14•ll 
Nottingham 7·56 9"23 5·22 5"80 6•16 9•86 13"92 9•49 • • 7·32 8"28
Oxford. • 4·54 4"16 13"04 9·09 6"79 • • 7·52 
St. Luke's • 7'86 7"86 
Stafford • • 13"87 13"iil 15"51 10°68 13"67 13"44
Suffolk, : • 8•64 10"36 11 ·oo 9·90 13•61 9·45 10·49
Surrey , 3·93 u·13 1o·s2 14"39 lo·os 
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. Name of Asylum. 1836. 1837. 18:18. 1839. 1840: 1841. 1842. [ 1843. 

-------1-- -- -- -- -- -- --/-
York • • • 4·43 9•14 5'88 5•17 8·64 4·37 9·25 6'41 

,, Friends' Hetreat 10'34 l ·17 4·39 7·95! 4·44 
Yorkshire, W. Rid. 18•12 19"28 lO·G9 16"30 10"8115·0713"211'12•86 

WAL~:s. 
Pembroke . • • 11 ·u lO·oo 5'26 4·75 o·oo 

SCOTLAND." 
Aberdeen • • • • • • • • • 7"14 13·19 6"891 7·2s 
Dundee • 6·20 7"48 5·83 7·33 4·45 4·37 5·58' 5·oo 
Edinburgh • • • • • • • • • • • • . • I • • 
Glasgow • • • • • . 9'43 7·01 10"11 12'24 11·32 
Perth 3·00 5·83 4·33 2·29 2"96 4·2.5 3·54 5·29 

IRELAND. 1
Armagh 8·00 u·oo,10·00 9·91 4·so 6·G6 5·88 9·01 
Belfast. • • 18·50 12·5o Vi3 11"83 9·79 10·93 1·23 
Carlow • 3·3o 3·161 8'69 3·54 6'42 5'19 7·40 5·35 
Clonmel •• I . . 6·12 10"68 8·57 4·80 6·25 
Connaught 15'43 !5"6815"4115·27 15'98 12'87 l0•1ll10·95 
Cork • • • • 12'50 12·3311"60 11·90 13·8311'02 11·5812"35 
Dublin (Richmond) • • • • • • • • 5·51 6·55 5·51 1 8·27 

,, Swift's Hospital • • • • • • 3'28 8·00 4·02 4·57! 6·08 
Limerick • • • • • • • • 6·17 8·45 4·26 6·56: 5'08 
Londonderry • • • • • • • 14·49 12·07 12·07 7·72' 9·00 
Maryborough • • • • • • , • 4·00 13"20 4'26 7·78 4·79 
Waterford. • 3•48 3·25 3·37 7·00 1·99 4·58 5·21i 7·52 

1844. 

3•19 

7•18 
G·41 
6"80 

9·09 
8·30 
4·14 
7"89 

10·67 
I0·98 
6"19 
6"52 
5·94 

10·28 
4·11 
8"40 

!845. Mean. 

6•57 6"65 
5'24 

14'54 

6'22 

3•82 7'58 
7·37 6°05 

6"80 .. 10·02 
3•42 8'99 

10·44 8'47 
15·4o 11·35 
4·00 5'11 
3 33 6.80 

10·6713"30 
ll'i311·98 
6·52 6"42 

5·41 
6'07 

• • 10'93 
4"11 5·93 
8·54 5'34 

Mean • • 9·64 

The mean number of cures thus ap
pears to be 21 ·3 per cent., and of deaths 
9'64 per cent.; but many asylums depart 
very widely from this standard. Beth
lem, St. Luke's, and Liverpool, receive 
?nl:l'. re~nt c~es; and in the Liverpool 
mstitut10n their probation is very short. 
The large asylums at Hanwell, Surrey, 
and Lanc~ster are com;<;quently compel
led.to receive almost e_nt1rely incurables, 
which accounts fonheir small number of 
cu;es. The large number cured in the 
Irish asylums may be in some measure 
accou~ted f?r by the peculiar character 
of th_e1r patients. The Irish patients in 
English asylums usually recover rapid
ly, the fo.rm of disorder being frequently 
pu:e excitement, which is soon allayed by 
quiet~ by temperance, and the orderly re
gulations of an asylum, 

M.any at~empts have been made to 
o_bt~m a umform system of keeping sta
~1st1cal tabl~s; at present a different plan 
is adoJ?ted m almost every asylum. A 
great improvement would be effected if 

every report, in addition to its in.forma· 
tion for the current year, contamed a 
condensed statement from the opening of 
the institution as to admissions, cures, and 
deaths ; and there would be little. diffi
culty iu adding the ages, forms of disease, 

. the causes ofdeath, and other tables . .Much 
important information as to the roost 
favourable and unfavourable ages, and 
the results of immediate and delayed ad· 
mission, would be easily gained, if a re
ference to the last report of any _asylum 
were sufficient to show the experience of 
that institution from its opening in a con· 
densed form. No asylum has yet pub
lished any such tables; but in tl1e n,um.e
rous new asylums which will be built m 
the course of a few years, nothing could 
be more easy than to adopt them. TJ;te 
legislature may possibly enforce certam 
tables · and such a Jaw would be exceed· 
ingly desirable, if we could hope t!iat the 
practical experience of the supennten~ 
ents of lunatic asylums would be allowe 
to be of any weight : but if the returns 
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are to be made out according to the fancy 
of men ignorant of the subject upon which 
theylegi~late, the present system, by which 
every superintendent follows his own dis
cretion, is far preferable. 

The following points seem to deserve 
attention in any plan for uniform regis
tration:- . 

I. Admissions for the current year: 
1. Form of disease. 
2. Causes of disease. 
3. Duration of disease. 
4. Age. 
5. Age when first attacked. 
6. Social state. 
7. 	 Station or occupation. 

II. Similar returns for the whole num
ber admitted from the opening of the 
asylum. 

III. Cures for the current year: 
I. Form of disease. 
2. Causes of disease. 
3. Duration of disease. 
4. Age. 
5. Age when first attacked. 
6. Duration of residence. 
i. 	Per ceutage upon averao-enum

ber of patients. " 
IV. 	Similar returns for the whole num

ber cured. 
V. Deaths for the current year : 

1. Form of mental disease. 
2. Causes of mental disease. 
3. Duration of mental disease. 
4. Age. 
5. Age when first attacked. 
6. Duration of residence. 
7. 	 Percentage upon average num

ber of patients. 
8. Causes of deaths. 

VI. 	Similar returns for the whole num
ber who have died. 

VII. Number discharged uncured, im
proved, by request of friends, removed 
by parishes, or escaped, during the 
current year, distinguishing the rea
sons for removal, and the duration of 
residence. 

VIII. Similar 	 returns for the whole 
numb~r removed or escaped. 

IX. Patients 	 remaining in the asy
lum:

1. Form of disease. 
2. Duration of disease. 
3. Duration of residence. 

4. Age. 
5. Number probably curable. 
6. Number probably incurable. 

The registers, to contain all this infor· 
mation, might be of very simple form, far 
less complicated than those at present in 
use in several asylums. The sexes should 
be distinguished in every statement. 

Regi;;ters should likewise be kept of 
every instance of restraint, its nature and 
duration, and of the duration of every se
clusion; also of employment and of the 
value of the work done. Many others 
might be suggested as useful in various 
ways, though not strictly necessary for 
statistical purposes. 

('Report of the Metropolitan Commis
sioners in Lunacy to the Lord Chancel· 
lor,' 1844; 'Statistical Tables prepared 
by the Metropolitan Commissioners in 
Lunacy,' 1844; 'Au act for the Regula
tion of the Care and Treatment of Luna
tics' (8 & 9 Viet. c. 100); 'An Act to 
amend the laws for the Provision and 
Regulation of Lunatic Asylums for Coun
ties and Boroughs, and for the mainte
nance and care of Pauper Lunatics, in 
England' (8 & 9 Viet. c. 126); 'Report 
of the Inspectors-General of District, 
Local, and private Lunatic Asylums 
in Ireland,' 1845; 'Returns from each 
District Lunatic Asylum, in Ireland,' 
1845; ' Reports' of all the principal 
Asylums in England, Scotland, and Ire
land, and information privately supplied 
by many of the superintendents; 'Farr 
on the Statistics of English Lunatic 
Asylums;' •Benevolent Asylum for the 
Insane of the Middle Classes, Prospec
tus;' ' History of the York Asylum;' 
'Tuke's Description of the Retreat near 
York;' 'Hill on the Management of 
Lunatic Asylums;' ' Remarks by l\Ir. 
Serjeant Adams on the Report of the 
Metropolitan Commissioners in Lunacy ;' 
Personal knowledge of the Middlesex 
Lunatic Asylum, Hanwell.) 

LYON KING-AT-ARMS."(HERALD.] 

MACHINERY. ltis proposed toC?n· 
sider, in this article, the influence which 
is exercised by machinery upon the ge· 
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neral interests of mankind, and especially 
upon the well-being of different classes of 
society. There is no subject in the pre
sent age which is more deserving of 
attention; and none, perhaps, in which 
all classes are so much concerned. What
ever theoretical opinions may be enter
tained by speculative men, the use of ma
chiuery in aid of human labour, or, as 
some contend, instead of it, is rapidly in
creasing and cannot be restrained; it is 
right therefore for all men to endeavour 
to judge for themselves in what manner it 
is valuable to society, and whether the in
juries attributed to it be real or imagi· 
nary. By some, every new machine is 
viewed as an addition to the wealth and 
resources of a country; by others it is 
regarded as a hateful rival of human in-
dustry-as iron contending with straining 
sinews-as steam struggling against the 
life and blood of man. The one view is 
full of hope and promise: the other is 
fraught with gloom and sadness. One 
would present society advancing in 
wealth and comfort; the other would 
show it descending faster and faster into 
wretchedness. But even those who be
lieve that the inventive faculties of men 
have been engaged in devising for them
st;lves a curse, would gladly be con
vmced t?at chee:ful anticipations of good 
are con~1stent with sound philosophy. 

. The mfluence. of machinery is of two 
kmds, 1st, as. 1t affects the production 
and consumpt10n of commodities · and 
2ndly, as it affects the employm~nt of 
labour. 

As regards production, the effects of 
machinery have been well described to 
be the same "as if every man amon"' us 
had Jx;come suddenly much strono-er"and 
more industrious." (Results '!f ~liachi-
ner!J, _7th edit., P· 36.) If, by the aid of 
maclunery, ten men can perform the work 
of _twenty• and perform it better and more 
qmckly, t~e products of their labour are 
as much mcreased as if thev had really 
"beco!lle su~den,!y much stronger and 
more md_ustnous, and, it may be added 
~~~e s;~lful. Thus production, which 
~ te 0 Ject ?f all !abour, is more ahun

attended with evils which are not at first 
perceptible? No man labours more than 
is necessary to effect his object, and his 
constant desire is to contrive modes of 
saving his own physical exertions. A 
rich soil and a fine climate are universally 
esteemed as blessings because the people 
enjoy abundance with comparatively 
little labour. A poor soil and bad climate 
are eYils, becanse the husbandman must 
Jabour much though the produce of his 
industry be small. 

Labour without adequate results is 
always regarded as a curse, and almost 
every human invention, from the earliest 
times, has had for its object the saving of 
Jabour and the increase of production. 
Horses and other beasts of burden were 
made to work for man: to bear loads 
which otherwise they must have borne 
themselves; to draw the plough which 
otherwise their own strength must have 
forced through the soil. To the same 
object all nature has been made subser
vient. The stream turns the mill, aud 
does the work of man; the wind per
forms the same office. A boat is built to 
save me11 the Jabour of carrying their 
goods to a distance, and it is Jess labour 
to row the boat than to carry its cargo: 
but rowin"' is laborious, and sails were 
invented that the wind should do the 
work of man. In all other matters it has 
been the- same. Man is weak in body, 
and ill endowed by nature with the 
means of self-preservation and subsistenc~. 
Many animals are stronger and most am
mals are more a<!tive than himself: they 
can pursue their prey with more cer· 
tainty, they are armed with weapons of 
offence and defence, and they need no 
shelter from the weather but that which 
nature has provided; their own powe~ 
and their own instinct suffice for their 
preservation. But man was created 
naked and defenceless. To live he must 
invent, and reason was given to hii_n that 
he might force all nature into his ser· 
vice. His teeth and nails were powerl~ss 
against the fangs and claws of the wild 
beast· but his hands were formed with 
wond~ous aptitude for executing the tasks 

d:~t' anat s~cry enJoys the results of in- which reason set them. He invented 
that{hi . ess cost. Who can doubt I tools and implements and weapons, and 

18s a great benefit, unless it be Iall nature became his slave. He was now 
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able to make his own strength effect as 
much as if he had become stronger and 
more industrious. He produced more for 
his owu comfort and subsistence, with little 
labour, than the greatest exertions could 
otherwise have obtained for him. Every 
successive invention has made him more 
powerful, has increased his strength, and 
multiplied the productions of his industry; 
and at length the giant power of steam 
has peopled the world with inanimate 
slaves who do his work faster and better 
than he did it himself with the greatest 
lahour aud the most ingenious tools. 

The flint and fish-bone of the savage, 
the tool of the workman, and the steam
engine of the manufacturer, have but one 
cornmon object-to save the labour of 
man and to render it more productive: 
but that is the most perfect invention 
which attains this object the most effec
tually. Can any one doubt the advan
tage of abundant production? It needs 
but a few words to point out its benefit. 
Whether it be for evil or for good, we are 
not satisfied with the enjoyment of the 
cornmon necessaries of life ; we all desire 
comforts, luxuries, and ornament ; and in 
proportion as we desire them do we be
come civilized. There are many who 
~nee~ at civilization, and unhappily it has 
Its vices, its follies, and its absurdities; 
but it seems the law of our nature to ad
vance towards that state, and with the 
increase of artificial wants our intellects 
become more active and enlightened, re
finement of manners succeeds to barba
ris1~, and all those moral qualities for 
which man is distinguished, become de
yelope~. We may conceive some Utopia 
ID which all the noble parts of man's 
nature are cultivated while his wants 
remain simple and easily satisfied, but the 
world _we live in presents another picture. 

. !V.e m1~ht wish it were otherwise ; but it 
Is in vam to deny that refinement is the 
accompaniment and, in some degree, the 
consequence of riches, and brutality the 
condition of those people who have not 
been elevated by the increase of weal th. 
It .follows, therefore, that to multiply the 
ob;ects ?f comfort and enjoyment which 
human 1~~ustry can produce, is to improve 
the cond1t10n of mankind, to raise them in 
the scale of moral and intellectual being, 

and to minister to their enjoyment of 
life. It is quite consistent to deprecate 
the vices and follies which are ever asso
ciated with our craving for new posses
sions, while we observe the benefits re
sulting from it. Throughout the world 
good and evil are found side by side; but 
the good, as we would fain believe, pre
ponderates. 

When once it is admitted that men are 
to be decently housed and clothed, and are 
to surround themselves with such com
forts as they can obtain, it is clear that 
the more easily they can obtain them, 
and the more generally such possessions 
are enjoyed, the more eompletely are the 
objects of civilized life secured. If all 
men could obtain them easily, there would 
be no poverty, and infinitely less vice. 
Macliinery, by diminishing the amount of 
labour required for the production of com
modities, lowers their price and renders 
them more universally accessible to all 
classes of society. Working-men no 
longer toil for the rich alone, but they 
participate in the results of their own in
dustry. If they desire such luxuries, 
"purple and fine linen" are not beyond 
their reach; and their dwellings are 
more commodious and often more elegant 
than were the houses of the rich three 
centuries ago. If this increased faci
lity of acquiring the comforts of life 
had been accompanied by greater pru
dence and frugality, we believe that the 
beneficial results of machinery would 
have been conspicuously shown by the 
improved condition of all the working 
classes of this country; but more money 
has been squandered by them in poison
ous spirits, within the last fifty years, 
than would have sufficed to place them
selves and their children beyond the 
reach of want.* Cheap production is 
more beneficial to the poor than to. the 

• The amount spent annually upon spirits is 
equal to the interest of the natiomil debt; and 
the amount spent within the last tifty yt>ars m_ay 
be estimated at considnably more than the entire 
capital of the funded debt. Six millions a year 
are now sufficient to support all the poor of the 
country ; and thus some idea may be formed of 
the prosperity of the labouring classes of the pre: 
sent day, if they had accumulated a fund produc
ing an income of thirty millions beyond the wage.s 
of their labour. 
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rich. The rich man is certain of gratify
ing most of his wants, but the poor man is 
constantly obliged to forego one enjoy
ment in order to obtain another. If his 
shoes or his coat be worn out, his dinners 
must be stinted perhaps until he can pay 
for a fresh supply; and thus, unless his 
wages be reduced in consequence of the 
cheapness of such articles, it is beyond all 
question that cheapness is an extraordi
nary benefit to him, the money which 
he saves in the purchase of one cheap ar
ticle is laid out upon another, and without 
privation or suffering he satisfies the 
wants which custom has made imperative. 
In short, he is no longer poor. 

These facts are undeniable; but it is 
alleged that machinery not only makes 
articles abundant and cheap, but multi
plies them beyond the wants of the world, 
and by causing gluts brings ruin and 
misery upon the working classes. For 
reasons explained elsewhere [DE~IAND 
AND SUPPLYJa universal glut of all com
modities is impossible: the more men 
produce, the more they have to offer in 
exchange, and their wants are only limited 
by their means of purchasing. But 
particular commodities are frequently 
produced in excess, and a glut of the 
market ensues. In causing such gluts 
~achinery is a powerful agent, but only 
m the same manner as all labour would 
be, if applied in excess. The results 
would be precisely the same if too many 
me'!" were employed in any department 
of rndustry ; they would produce more 
than there was a demand for and their 
goods would fall in value or \e unsale
able. .Commodities produced by ma
chinery are subject to the same laws as 
govern all other commodities. If the 
supply of them exceed the demand they 
are depre~iated ~n value; but the P<>wer 
of pro.ducmg :with facility does not ne
~essanly occas1~n an excess of production: 
it must be applied with caution, and its 
use be properly le~rned by experience. 
Suppose that the so!] of any isolated coun
try we:e extraordinarily fertile and the 
pop~ati?n very small; but that without 
cons1dermg thes; circumstances the peo
,ple were to cultivate the whole of their 
land and bestow UPOn it all their skill 
and labour. An excess of food would be 

the result-more than could be eaten 
within the year; much would be wasted 
or sold without profit, and much laid up 
in store for another season. The husband
men would be disappointed at the unfor
tunate results of their industry, but would 
they complain of the fertility of the soil? 
It would not be the soil that had caused 
the glut, but their own misapplied exer· 
tions; and so it is with machinery, which 
like a fertile soil gives forth abundance: 
its capabilities are known and its ad
vantages ought to be appreciated; but if 
its productiveness be brought into exces
sive activity, it causes the evils of a 
glut. 

The influence of machinery upon the 
production and consumption of commodi· 
ties need not be followed any further. It 
increases the common stock of wealth in 
the world and is capable of multiplying 
indefinitely the sources of human enjoy· 
meut. But these benefits will be neu
tralized if, while it cheapens production, 
it has a tendency to diminish the means 
of employment for the people and the 
wages of labour ;-and this leads us to 
the second part ofour inquiry. . 

The invention of a machine which 
should immediately do the work of many 
men employed in a particular trad~ v.:o~Id 
certainly, in the first instance, dimm1sh 
employment in that trade. Several men 
would be turned off to seek employment 
in other trades, and much individual suf
fering would be occasioned. There have 
been frequent instances of such a result, 
and so far as the immediate interests ~f 
the particular sufferers are concerned, it 
is an evil which cannot be to? mnc~ 
lamented. In their case machmery IS 
like a rival bidding against their la
bour, and is as injurious to them as 
if a fresh set of workmen had supplanted 
them iu the service of their employer. 
But great as this ·evil is (and we "'.ould 
not underrate it) it is of comparatively 
rare occurrence and of short du;a· 
tion. If the invention of the machine 
caused no more production than the la· 
bour of the workmen had previously ac
complished, the labour of a certain nui:n· 
ber of men would be permanently dis· 
placed: but as an equal quantity of ~s 
is produced at a less cost of labour, their 
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price is reduced and their consumption 
consequently encouraged. An increased 
supply is thus called for and more work
men are again required in the trade. In 
this manner the demand for increased pro
duction corrects the tendency which ma
chinery would otherwise have to displace 
labour permanently. Even the tempo
rary displacement which frequently oc
curs is less extensive than might be sup
posed. Machines are rarely invented 
which at once dispense with many work
men. They are at first imperfect, and of 
limited power: they make the labour of 
the workmen more efficient; but do not 
become substitutes for labour. Thus, 
even if the demand for commodities were 
not increased, the displacement of labour 
would be very limited and deferred to a 
distant period: but as an increased de
mand almost invariably follows every 
successive improvement in machinery, 
it will be fonud, practically, that more 
operatives are employed in every branch 
of manufacture, after the introduction of 
improved machinery than before. 

Of this fact we shall offer some ex
amples presently: but here it may be 
necessary to allude to the case of the 
hand-loom weavers, which is constantly 
adduced in proof of the supposed evils of 
machinery. Their unhappy condition 
can scarcely be overstated, nor can it be 

and not the stream, would be the cause 
of the failure of his trade. 

If the case of the hand-loom weavers 
be adduced as an example of the perma
nent displacement of labour by ma
chinery, and if it be contended that it is 
the natural result of machinery to di
minish employment in other trades, in 
the same manner, we must necessarily 
infer that wherever machinery has been 
largely introduced into any trade, the 
number of persons supported by it must 
have been diminished. We should infer 
that the agricultural population of this 
country must have been rapidly increas
ing, while the population engaged in 
those branches of manufacture in which 
steam-power is used must have been 
falling off or increasing less rapidly. The 
correctness of such an inference may be 
estimated from the following facts:

In no trades has machinery been so 
extensively introduced as in the mauufac
ture of cotton, wool, and silk, and no
where has the population increased so 
rapidly as in the principal seats of these 
manufactures. Between 1801 and 1841, 
Manchester increased in population from 
90,399 to 296,183, or 227·5 per cent.: 
Liverpool (whose prosperity has been 
caused by the cotton trade) increased, in 
the same period, from 79,722 to 264,298, 
or 231·5 per cent.: Leeds, from 53,162 to 

de~ied that it has been caused by ma-1151,874, or 185·6 per cent,: Bradford 
ch1~ery: but it must be recollected that 
while. they have vainly contended against 
machinery-like pigmies against a giant 
-hundreds of thousands of other classes, 
unaccustomed to the labour of operatives, 
hne .gained a profitable employment by 
workmg with it, in the same ·trade as 
themselves. No one can suppose that the 
labour of the hands could compete with 
the.po'Yer of steam, and the real cause of 
their distress is, that instead of adaptin~ 
t~e form of their industry to the altered 
c1.rci:mstances of their trade, they have 
c~ntmned to work, like an Indian caste; 
whit~ the same rude implements which 
1 eir. fathers used before them. Their 
:e is the same as tliat of a miller who 

0!1ld I_>ersi~t in grinding corn by hand, 
while his ~e1ghbours were building Il)ills 
upon a rapid stream which ran beside his 
garden. His own ignorance or obstinacy, 

(York), from 6393 to 34,560, or 440'5 per 
cent.: Bolton, from 17,416 to 49,763, or 
185·7 per cent.: Huddersfield, from i2fi8 
to 25,068, or 244'3 per cent.: l\Iaccle~fidd 
from 8743 to 24,137, or 176 per cent.: 
and Dnkinfield from 1737 to 22,394, or 
1189 per cent. In Scotland the same re· 
suits have followed from the use of ma
chinery. Between 1801 and 1841 Glas
gow increased from 77,385 to 274,533, or 
254 per cent.: Paisley, from 31,l i9 to 
60,487, or 94 per cent.: and Greenock, 
from 17,458 to 36,936, or. 111'5 per 
cent. 

Thus far of the manufactures of cotton, 
wool, and silk. The seats of the iron 
and hardware trades exhibit similar re-
snits. In the same period of forty 
yea111 Birmingham increased from 73,oiO 
to 190,542, or 158 per cent.; Sheffield, 
from 31,314 to 68,186, or 117·6 per cent. ; 
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Wolverhampton, from 12,565 to 36,382, 
or 189 per cent.; Merthyr Tydvil, from 
i705 to 34,947, or 353 per cent.; and 
West Bromwich from 5687 to 26,121 
or 359 per cent. 

In this extraordinary ratio has the 
population increased in the seats of our 
staple manufactures, which by the aid of 
machinery have supplied the whole world 
with articles wrought by the indus
try of our people. Let us now com
pare these places with those agricultural 
counties in which machinery has ex
ercised the least influence, and let 
us ~ee if the absence of machinery has 
been equally favourable to the support of 
a growing population. In the same pe
riod, from 1801 to 1841, Devon increased 
5.5·3 per cent. ; Somerset, 59 per cent.; 
Norfolk, 50·9; Lincoln, 73•5: Essex, 52, 
and Suffolk, 49·5 per cent. The average 
increase of these six agricultural counties 
did not exceed 50 per cent. in forty 
years; while, setting aside the extraordi
nary increase exhibited in the particular 
towns already enumerated, the population 
of six manufactaring counties, viz.: Lan
caster, Middlesex, York, W. R., Stafford, 
Chester, and Durham, including all the 
agriculturists, increased 112·5. 

These facts prove conclusively that ma
chinery, so far from diminishin"' the 
aggregate employment of labonr in"those 
trades in which it is used, increases it in 
an extraordinary degree. And not only 
does it give employment to larger num
b.ers of pe~ons, but their wages are con
siderably higher. We will not stop to 
compare th~ income of an agricultural 
labourer with that of operatives en
gag~d in t~e infinite variety of trades 
carried on m manufacturing towns, in 
conn~xion with machinery : but it is 
sufficient t~ ask, whence has come the 
manufacturmg population? Its natural 
~~wt~ woul~ have been comparatively 
ms1gmficant 1f thousands had not been 
attracted to the towns from other places. 
And wha! could have induced them to 
leave their homes and engage in new 
trades but t1.1e encouragement offered· by 
more certam employment and higher
wages? 

It has been shown that machinery has 
had a beneficial influence npon the em

ployment of labour in the particular 
trades in which it has been used, and it 
now remains to consider its effects upon 
the employment of labour in other trades. 
In the first place, a few of its obvious 
results may be noticed. For example, 
the manufacture and repair of machinery 
alone gives employment, directly and in
directly, to vast numbers of persons who 
are unconnected with the particular 
trades in which the machinery itself is 
used. Again, the production of all com· 
modities is increased by machinery; and 
thus the producers of the raw materials 
of manufactures, the carriers of goods by 
land and sea, the merchants, the retail· 
traders, their clerks, porters, and others, 
must find more employment. It is clear 
also, that while the manufacturing and 
commercial population are thus increa5ed 
by the use of machinery, the cultivators 
of the soil must receive more employment 
in supplying them with food. 

In this and other ways the general em
ployment of labour is directly extended 
by machinery. At the same tim~ ~he 
application of machinery to ex1strng 
branches of industry creates new trades 
and distributes capital into other enter
prises which afford employment for new 
descriptions of labour. A hundred ex~m
ples of this fact might be cite'.1; ?f which 
railways and steam nav1gat1on are 
amongst the most remarkabl~ ; ~ut such 
examples will be superfluous 1f 1t can be 
shown that it is the necessary result of 
the use of machinery to apply capital to 
new enterprises. It has been said that 
machinery cheapens production by rd 
ducing the amount of labour expendc 
upon it: it follows that a less a~otrnl 
of capital with the aid of machmery 
will produce as much as a l~rger capi· 
tal without such aid. A port1011 of ~
pita! is thus disengaged, either for m
creased production in the same trade, or 
fur application to new speculation~. ~ll 
some way it must be employed, or it WI 

yield no profit, and in some for~ or other 
it must be ultimately expended m Jabour. 
As long as a person c.an extend the a~cus~ 
tomed operations of his own trade with 
profit, he is disposed to do so ; but as 
soon as he finds them less profitable ~han 
other investments, he changes the diree
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tion of his capital, and seeks new modes 
of increasing his profits. 

There is no trnth more certain than 
that the employment of labour is small or 
great according to the proportion which 
capital bears to the number of labourers. 
Capital is the fund which supports la
bour, and which must employ it or be 
w1productive; and thus, if in any country 
capital be increasing more rapidly than 
the population, employment will be 
abundant and wages high ; if less rapidly, 
employment will be scarce and wages 
low. In the one case, capitalists will be 
bidding high for labour ; in the other, 
labourers will be bidding against each 
other for employment. Accumulation of 
capital is therefore highly conducive to 
the interests of the labouring population 
generally, and the use of machinery is 
especially favourable to accumulation, as 
may be shown by a simple example. 
Suppose a man to have a capital of 
10,ooot., which he is expending annually 
upon labour in a particular trade, and 
that his profits are ten per cent., or IOOOl. 
a-year. Each year his whole capital is 
expended, and his means of accumulation 
are thus restricted to a portion of his an
nual profits on!y. But let him invent a 
machine to facilitate his business, and his 
position is immediately changed. If this 
machine should cost 5000/., and the other 
50001. be. still expended in labour, he 
may be said to have saved one half of his 
entire capital in a single year; for instead 
of spendmg the whole of it as before in 
labour, h: is possessed of a durable pro
perty wluch, at a small annual cost, will 
l~st for t:n or probably twenty years. 
Nor can 1t be said that this saving is 
effected at the expense of labour; for the 
ow?:r of. the machine is placed in a new 
pos1t1on m respect to his profits which 
prev~nts him from securing to bimself 
the difference between the amount paid 
T:w a~d that previously paid for labour. 
he gain a profit of ten per cent. it had 
. eu necessary for him, before the inven

tion of the machine to realize l l ooot 
anuuall b · h' ' ' •y, emg 1s whole capital and the 
i;:-.ofi~ upon it: but now, in order to ob
r 1~. e same profit, it is sufficient if he 
uea ize. 650ol. only : viz., 500l. profit 
pon his fixed capital of 5000l. ; 500l. for 

repairs, and wear and tear, calculated at 
ten per cent. ; and 55ool. 10 replace the 
sum spent upon labour with a profit of 
ten per cent. He would realize the whole 
l l,OUOl. as before, if he were able; but he 
is restrained by competition, which levels 
the profits of trade. For some time he will 
most probably obtain more than ten per 
cent. profit, and so long as he is able to 
do this, his means of accumulating fresh 
capital in addition to his machine will be 
increased, which capital will be expended 
upon additional labour. But when his 
profits have been reduced to their former 
level by competition, society has gained 
in the price of his goods 45001. a year, 
being the difference between 11,000/. for
merly realized by him, and 6500[. his . 
present return. But is this amount thus 
gained by society lost to the labourer? 
Unquestionably not. As a consumer, he 
participates· in the advantage of low 
prices, while the amount saved by the 
community in the purchase of one com
modity must be expended upon others 
which can only be produced by labour. 
It cannot be too often repeated, that all 
capital is ultimately expended upon la
bour; and whether it be accumulated by 
individuals in large sums, or distri
buted in small portions throughout the 
community, directly or indirectly it passes 
through the hands of those who labour. 
If a manufacturer accumulates by means 
of higher profits, he employs more labour; 
if the community save by low prices, they 
employ more labour in other forms. So 
long as the capital is in existence it is 
certain to have an influence upon the ge
neral market for labour. . 

We are now speaking not of the inter
ests of particular workmen to whose tem
porary sufferings caused by the use of 
machinery we have already adverted, but 
of the general and permanent interests of 
the working population ofa country. As 
regards these, the statistics of British in
dustry amply confirm all reasoning from 
principles, and prove beyond a doubt that 
machinery has had a beneficial influence 
upon the employment and wages of la
bour. Any one who will reflect upon 
the facts which have been noticed above, 
as disclosed by the Census [CENSUS], c;an 
scarcely fail to arrive at the conclusion 
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that without machinery England could not 
have supported her present population, or 
could only have supported them in po
verty and wretchedness. Nor must the 
degradation of a part of the manufac
turing population be thoughtlessly attri
buted to machinery, instead of to moral 
and social causes, which are independent 
of it. Into these causes it would be out of 
place, at present, to inquire; but enough 
has been said to show, I st, that machi
nery by increasing production multiplies 
the sources of enjoyment, and places 
them within the reach of a greater num
ber of persons; and 2ndly, that by giving 
increased employment to labour it enables 
more persons to enjoy those comforts 
which it has itself created. These are 
the elements of soeial prosperity, and if 
evils have sprung up with it, like tares 
with wheat, it is not machinery which 
has caused them. Wherever the influence 
of machinery has been felt, wealth has 
advanced with rapid strides; and though 
in too many cases religion, virtue, and 
enlightenment may have lagged behind, 
the tardiness of their progress is to be as
cribed, not to machinery, but to the 
faulty institutions of men. 

MADHOUSE. [LUNATIC ASYLUMS.] 
MAGISTRATE, a word derived from 

the Latin magistratus, which contains the 
same element as magnus and magister 
and signifies both a person and an office'. 
A Roman magistratus is defined to be 
one who presides in a court and declares 
the law, that is, a judge. The kings of 
R~~e were probably th~ sole Magistratus 
or1g:mally, and on their expulsion the 
two consuls were the Magistratus. In 
course of time o~her offices, as those of 
Praetor and Aed1le, were created· and 
~hose who filled these offices were elected 
1!1 the forms prescribed bl the constitu
tion, and they ha~ j.uris<lictio. rJURIS· 
D!CTION.] Th~ or1gmal notion of a ma
gistratus, then, is one who is elected to an 
office, and has jurisdiction. 

In Engl3:nd the. term magistrate is 
~ually applied to Justices of the peace 
m t~e country, and to those called police 
magistrates, such as there are in London. 
It h:is also been applied in other ways; 
for :mstan~e, ~ople have sometimes said 
t.hat the kmg 1S the chief magistrate in 

the state. But these applications of the 
term do not agree with its proper sense. 
A Homan magistratus was elected, and so 
far he differed from a justice of the peace; 
he also exercised delegated power in his 
jurisdiction, in which respect, as well as 
being elected, he differed from the king 
of England, who is not elected, and does 
not exercise delegated jurisdiction, but 
delegates jurisdiction to others. 

MAGNA CHARTA. The terms of 
the compact between the feudal chief 
and his d,pendants underwent frequent 
changes in the middle ages. When a 
material alteration was made in the terms 
of the compact, a record was made of it 
in writing. These records are called 
Charters, in the restricted use of a term 
which is popularly applied to almost 
every species of early diplomas. The 
tenants of the various honours, or great 
tenancies in capite, are seldom without 
one or more charters which have been 
granted to them by their lords, by which 
exemptions or privileges are given, ba;;e 
services are commuted for payments m 
money, and the mode is settled in which 
justice shall be administered among them; 
and even in some of the inferior manors 
there are charters of a similar kind, by 
which certain liberties are guaranteed by 
the lord to his tenants. These charters 
run in the form of letters, ' Omnibus,' &c. 
from the person granting ; they s~t forth 
the thing granted, and end with the 
names of persons who were present when 
the lord's seal was affixed, often ten, 
twelve, or more, with the date of place 
and time of the grant. · 

Such a charter is that called the Magna 
Charta, which was granted by King John, 
acting in his twofold character of the lor.d 
of a body of feudatories, and king. 1:h1s 
charter is often regarded as th~ consllt~· 
tional basis of English liberties ; but m 
many of its provisions it seems to h~ve 
been only a declaration of rights which 
had been enjoyed in England befor~ the 
Conquest, and which are also said to 
have been granted by King l~en11' I. on 
his accession. However, if it ~1d not 
properly found the liberti~s ;whwh the 
English nation enjoys, or 1f it were not 
the original of those privileges and fr~nr 
chises which the barons (or the ch1e 
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tenants of the c.rown, for the names are 
here equivalent), ecclesiastical persons, 
citizens, burgesses, and merchants enjoy, 
it recalled into existence, it defined, it 
settled them, it formed in its written state 
a document to which appeal might be 
made, under whose protection any person 
who had any interest in it might find 
shelter, and which served, as if it were 
a portion of the common law of the land, 
to guide the judges to the decisions they 
pronounced in all questions between the 
king and any portion of the people. 

Besides the great charter there was 
granted at the same time a charter re
lating to the forests only. There were 
very extensive tracts of land in England 
which were uncultivated, and reserved 
for the pleasure of the king; and there 
were purlieus to these forests, all of which 
were subject to a peculiar system of law, 
many parts of whic.h were oppressive, 
and from some of which this charter 
exempted the people. 

The independence and rights of the 
church were also secured by the great
charter. 

Magna Charta has been printed in a 
g_re~t variety of forms. There are fac
similes of a copy of it which was made 
at the time, and still exists in the British 
~useum, and of another preservetl at 
Lmcoln, and translations of it into the 
English language. The provisions of 
the Magna Charta are numerous, and 
some of them have fallen into desuetude. 
The following is the substance of the 
~reat Charter, as given by lllackstone in 
his 'Commentaries,' who also wrote a 
treatise on it. 
· " The Great. Cha;ter," says he, " c.on
firmed many liberties of the church, and 
redressed many grievances incident to 
f~odal tenures, of no small moment at the 
tim~; though now, unless considered at
tentively and. ":ith this retrospect, they 
seem but of tnflmg concern. But besides 
thkse feodal provisions,· care was also 
ta en therein to protect the subject against 
fther oppressions, then frequently arising 
•rom unreasonable amercements from 
I11eg l d" ' d a 1stresses or other process for 
ebts or services due to the crown and

fromtht · ' ti e yraumcal abuse of the preroga
ve of purveyance and pre-emption. It 
, VOL. II. 

fixed the forfeiture of lands for felony in 
the same manner as it still remains ; pro· 
hibited for the future the grants of ex
clusive fisheries, antl the erection of new 
bridges, so as to oppress· the neighbour
hood. '\Vi th respect to private rights: it 
established the testamentary power of the 
subject over part of his personal estate, 
the rest being distributed among his wife 
and children ; it laid down the law of 
dow.er as it hath contiuned ever since; 
and prohibited the appeals of women, un
less for the death of their husban<ls. In 
matters of public policy and national con
cern, it enjoined an uniformity of weights 
and measures; gave new encouragements 
to commerce by the protection of' mer· 
chant-strangers, and forbad the alienation 
of lands in mortmain. With regard to 
the administration of justice: besides pro
hibiting all denials or delays of it, it fixed 
the Court of Common Pleas at Westmin
ster, that the suitors might no longer be 
harassed with following the king's person 
in all his progresses; and at the same 
time brought the trial of issues home to 
the very doors of the freeholders, by di· 
recting assizes to he taken in the proper 
counties, and es:ablishing annual circuits; 
it also corrected some abuses then inci
dent to the trials by wager of law and of 
battle; directed the regular awarding of 
inquests for life or member; prohibited 
the king's inferior ministers from holding 
picas of the crown, or trying any criminal 
charge, whereby ma11y forfeitures might 
otherwise have unjustly accrued to the 
exchequer; and regnlated the time and 
place of holding the inferior tribunals of 
justice, the county court, sheriff's tourn, 
and court-leet. It confirmed and esta
blished the liberties of the city of Lon
don, and all other cities, boroughs, towns, 
and ports of the kingdom. And lastly 
(which alone would have merited the 
title that it bears of the Great Charter), 
it protected every individual of the nation 
in the free enjoyment of his life, his 
liberty, and his property,. unless declart;d 
to be forfeited by the Judgment of his 
peers or the law of the land." 

Such a concession from the king was 
not gained without a violen~ stru.15gfo ; in 
fact he was compelled to yield It by an 
armed force, consisting of a very large 

x 
l' 
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portion of the baronage, which he was 
miable to resist. The names of the chiefs 
are preserved by the chroniclers of the 
time, and in the charter itself~ and when
ever mentioned they call up to this day 
a mingled feeling of respect and grati
tude, the respect and . gratitude which 
men pay to those who have obtained for 
them the extension of political rights. 
They appear the patriots of a rude age; 
and the mists of distance and antiquity 
obscure to us the selfishness and the other 
evils (if such existed) which were mani
fested in the contest. The first name is 
that of Robert Fitz Walter, who bdonged 
to the great family of Clare. The title 
given to him as head of the host was 
l\Iarshal of the Army of God and of the 
Holy Church. Next to him come Eustace 
de Vesci, Richard de Percy, Robert de 
Roos, Peter de Brus, Nicholas de Stute· 
vile, Saier de Quenci, earl of Winchester, 
the earls of Clare, Essex, and Norfolk 
William de Mowbray, Robert de Vere' 
Fulk FitzWarine, William de l\Iontacute' 
Willia~ de Beauchamp, and many other~ 
o~ families long after famous in English 
lustory, the progenitors of the antient 
baronial houses-of England. 

The charter was sealed in the open 
field, at !. place called Runnymede, be
tween Wmdsor and Staines; but it was 
not mer~ly by an accidental meeting of 
two arnues at that place that this· act was 
done t~ere, for it appears by Matthew of 
We>tmmste~ that Uunnymede was a place 
where treaties concerning the peace of 
the kingdom had been often made. All 
was done with great solemnity. The 
memorable day was June 5, 1215.. 

What was unwillingly granted, it could 
scarcely be expected would be religiously 
obser~ed'. John himself would gladly 
have i.nfrmged or broken it, as would his 
son Kmg Henry III., -Out the barons were 
watchful of their own privileges those of 
the church, the cities, the boro;ghs and 
of the people at large; and Kinn- llenry 
was. le~ to make one or more" solemn 
r~t1ficat1ons of the charter. To keep the 
r~ghts thus guaranteed fully in the eyes 

the people a copy was sent to ever 
cathedral church, and read publiclv twi~ 
a year. " 
' The work of Sir William Blackstone 

is entitled 'The great Charter and Char
ter of the Forest, with otlier authentic 
Instruments ; to which is prefixed an In
troductory Discourse concerning the His
tory of the Charters,' Oxford, 17 59, 4to. 
The late Board of Commissioners on the 
Public Records caused to be engraved 
and published an exact fac-simile of the 
charter, from a copy preserved in the 
archives of the catht:dral church of Lin
coln, with other of the greater charters. 
In the first volume of their work, en· 
titled ' The Statutes of the Healm,' these 
charters are all printed, with English 
translatious of them. 

MAIM or MAYHE:II, according to 
the old law, is such an injury done to the 
body of a man by force as deprives him 
of the use of some member which is ser
viceable in fight as a means of offence or 
defence. If a man's eye be beaten out, 
or he is forcibly deprived of a finger by 
another person, the offence is mai~. But 
the distinction between legal maim and 
maiming of the body in the common 
meaning of that term is now obsolete, or 
nearly so. The offence of maiming is 
now punished under i Wm. IV. & I 
Viet. c. 85. [LAw, CRaII~AL.] . 

The offender, besides bemg pumshed 
in the name of the crown, is liable to an 
action of trespass by the injured party, 
who may iu such action recover damages. 
If the damages given by the jury are nol 
commensurate to the loss, the court may 
increase them on iu$pection of the maim. 

MAINTENANCE is defined to be 
when a man maintains a suit or quarrel 
to the disturbance or hindrance of right; 
and if he who maintains another is to 
have by agreement part of the land or 
debt, &c. in suit, it is called Champerty. 
Maintenance was an offence at common 
law and has also been the subject of 
sev~ral statutes. By the 32 Hen. VIII. 
c, 9. no person shall bargain, buy or sela 
or by any means obtain any preteude 
rights or titles to any laud~, unless he 
who b~rgains or sells. or his ancestors, 
or they by whom he claims the same, 
have been in possession thereof, or of the 
reversion or remainder thereof, or taken 
the rents and profits thereof, by the space 

· saleof a year next before the bargam or • 
on pain of the seller forfeiting the whole 

0 
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value of the lands so bargained or sold, 
and the buyer, knowing the same, also 
forfeiting the value of such lands. The 
professed object of the statute was to pre
vent the inqnietness, oppression, and vex
ation which the preamble mentions as the 
consequence of the buying of titles and 
pretended rights of persons not being in 
possession of the lands sold. 

A man may assign his interest in a 
debt after he has instituted a suit for its 
recovery, and such assignmPnt of itself is 
not maintenance. But if the assignment 
be made on condition that the assignee 
prosecute the suit, or if the assignee give 
the assignor any indemnity against the 
cos!s of the suit, already incurred or to 
be mcurred, this makes it maintenance. 

(Comyn's Digest, 'Maintenance.') 
MAINTENANCE, SEPARATE. 

[ALD!ONY ; DIVORCE.] 
llfAJO}{, a field-officer next in rank 

below a lieutenant-colonel and imme
~iately ~uperior to the capt~ins of troops 
m. a regiment of cavalry, or to the cap
tams of companies in a battalion of in
fanur. His dnty is to superintend the 
exercises of the regiment or battalion, 
and, on parade or in action, to carry into 
effect the orders of the colonel. The 
major bas also to regulate the distribution 
of the officers and men for the perform
ance of any particular service, and he 
has a. t~mporary charge of the effects a p
pertam1ng to any individual of the corps, 
Ill the event of the absence or death of 
such individual. 

This class of field-officers does not ap
pear to have existed before the bt•giuuing 
of the seventeenth century· and at first 
sue~ officers had the tit!~ of ;ery'eants: 
"!a.J&r, a designation borne at an earlier 
~me by a class c.orresponding to that of 

ie present majors-general of an army. 
(Grose, vol. i. p. 243.) 

No mention is made of either lieu
~nants-colonel or majors as field-officers 
!0 the account of Queen Elizabeth's army
!0 I:eland (1600). But Ward, in his 
;\-nimadversions of "'arre' (lu::l9) hasa1ven a d . . ,f escnption of the duties of the 
att~r class, under the name of serjeants
da~or, from which it appears that those 
entie~ were then nearly the same as are 
xercJSed by the present majors of regi

ments. They are stated to consist in re
ceiving the orders from the general com
manding the army; in conveying them 
to the colonel of the regiment, and sub
sequently in transmitting them to the 
officers of the companies; also, in super
intending the distribution of ammunition 
to the troops, and in visiting the guard by 
day or night. 

A brigade-major is a staff-officer who 
performs for a brigade, or in a garrison, 
duties correspondiug to those of a major 
in a regiment or battalion. 

The prices of a major's commission 
are,
In the Life and Royal Daily Pay. 

Horse Guards • • £5350 £1 4 5 
In the Dragoons • 4575 0 19 3 
In the Foot Guards 

(with the rank of 
colonel) • 8300 I 3 O 

In the regiments of 
,. the line 3200 0 16 0 

A serjeant-major of a regiment is a 
non-commissioned officer, who in general 
superintends the military exercises of the 
soldiers : on parade, he has the care of 
dressing the line. 

MAJOR-GEI\'ERAL. [GENERAL.] 
MALICIOUS INJURIES TO PHO

PEHTY. At common law, mischief per
petrated with whatever motive against 
the property of another was not punish
able criminally, unless the act amounted 
to felony, was accompanied with a breach 
of the peace, or affected the public con
venience. In other cases the offender 
was liable only to an action for damages 
at the suit of the party injured. But the 
legislature has, at different times, inter
posed to rf'press, hy penal enactments, 
injuries to private property of an aggra
vated nature, committed with the mali
cious intention of injuring the owner of 
such property. The different statutory 
provisions against mischievous acts .done 
wilfully and maliciously were modified, 
as well as c.onsolidated, by 7 & 8 Geo. 
IV. c. 30, which also contains a provision 
rendering it immaterial whether the ma
lice of the offender be against the owner 
of the property or otherwise. [LAw, 
CmMINAL.J. . . 

The enactments in this statute with 
respect to the offence of arson have been 

x2 
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repealed; and now, by i Wm. IV. & l 
Viet. c. 89, § 2, it is felony punishable by 
death to set fire to a dwelling-house, any 
person being therein. [LAW, CnHIINAL, 
p. 189.] 

For the protection of shipping against 
malicious mischief several statutory pro
visions have been made. [LAw, Cm
ll!INAL.] 

By 7 Wm. IV. & I Viet. c. 89, § 5, it 
is made felony puniEhable by death to 
ex:ltibit false lights or signals with intent 
to bring any ship or vessel iuto danger, 
or to do anything tending to the imme
diate loss or destruction of ships or vessels 
in distress. [LAw, CRIMINAL, p. 189.J 
And by the 4th section it is made felony 
punishable by death to set fire to, cast 
away, or destroy any ship or vessel, either 
with intent to murder any person or 
whereby the life of any person shall be 
endangered. 

The legislature has in certain cases 
given relief to persons whose property 
has been subject to petty but wilful ao-
gressious, by summary conviction (7 & 

0
8 

Geo. IV. c. :lo, § 24) before a jnstice of 
the peace, on which the off~nder must 
forfeit and pay such sum of mouey as 
sh~ll appear to him a reasonable compen
sat10n. for the damag~, injury, or spoil 
~omm1tted, not exc.eedmg 5l., to be paid, 
m the cas~ of private property, to the 
party ag;gnev.ed, except where such party 
IS examrned m proof of the offence· and 
in such c:ises, or in the cas~ of property
of a p~bhc nature, or wherem any public 
r1gh~ is concerned, the money is to be 
applied towards the county-rate or bo
rough-rate ; and if such sums of money 
to11eth~r wit? costs. (if ordered) are not 
paid either immediately or within such 
peri.od as the just.ice may appoint, the 
Justice may commit tbe offender to the 
common gaol or house of correction to 
be kep~ to hard labour for any term ~ot 
exceedmg two calendar months, unless 
such sum and costs be sooner paid. This 
enactment does not extend to any case 
whe.re the party trespassing acted under 
a fair a~d reasonable supposition that he 
had a nght to do the act complained of, 
or to ~ny trespass, not being wilful and 
ma~1c1ous, com~1itted in hunting, fishing, 
or m the pursuit of game. 

By the 28th section any person found 
committing any offence agaiust this act, 
whether punishable upon indictment or 
upon summary conviction, may be im
mediately apprehended without a war
rant, by any peace-officer, or the owner 
of the property injured, or his servant, or 
any person authorized by him, and forth· 
with taken before some neighbouring 
justice of the peace. 

These summary proceedings before ma· 
gistrates must be commenced within three 
calendar months from the commission of 
the offence. The capital felony of d.e
stroying ships of war is mentioned m 
LAW, CRIMINAL, p. 189. 

All the other malicious injuries to pro
perty except those here enumerated are 
non-capital felonies; and the punishments 
for these several offences, and the statutes 
relating to them, are mentioned in LAW, 
CRIMINAL, under' :Felonies, Non-capital,' 
and 'Misdemeanours,' p. 190, 194, 196, 
198, 201, 202, 203, 206, 215. 

The provisions of the law of France 
with respect to malicious injuries to p:o
perty are to be found in the 3rd se~uon 
of !iv. iii. of the Code Penal, entitle~ 
' Destructions, Degradations, Dommages. 
Capital punishment is inflicte~ ?nly 
against those who set fire to buil~mgs, 
ships, warehouses, wood-yards ( chan.t1ers), 
forests, underwoods, or crops growrng or 
cut down, or to any combustible matter 
placed so as to communicate fire .thereto. 
Min or offences in forests are provided for 
by titre 12 of the Code Forestier. 

l\IANCI'PIUM, MANCIPA'TIO..The 
right apprehension of these terms is of 
some importance to those who study 
Roman authors. The following is tb~ 
description of l'ifancipatio by Ga_ius (i. 
119, &c.) :-" Mancipatio is a k~n~ of 
imaginary sale, and is a peculiar prmlege 
of Homan citizens. It is effected in the fol
lowing manner :-There must! be pre
sent not fewer than five witnesses. Roman 
citizens, of foll age, and also anot~:r per· 
son, of the same class and cond1t10n, t? 
hold the brazen scales, who is called Zibri· 
pens. The perEon who receives in m~I 
cipio, taking hold of the thing, says, 
affirm that this man is my property, ac· 
cording to Quirital Law, and I have P":d 
chased him with this mone.Y (res) a 
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these brazen scales.' He then strikes the 
scales with a piece of money, and gives it 
to him from whom he receives in 111ancipio 
as the price. In this manner both slaves 
and free persons are mancipated, as well 
as animals, which belong to the class of 
things mancipii, or mancipi, such as oxen, 
horses. mules, asses; lands also (prredia ), 
as well in the city as in the country, 
which are of the class ma11cipi, such as are 
the Italic lands, are mancipated in the 
same way. The mancipatio of lands 
differs from that of other things in this 
respect only, that p11rsons, whether free 
or slaves, cannot be mancipated unless 
they are present, it being necessary that 
he who receives i11 ma11cipio should take 
hold of that which is given him in man
cipio: whence in fact comes the term 
mancipatio, signifying that the thing is 
!'!~en (capitu:) by the hand ( manu) ; but 
1t is the practice to mancipate lands which 
are at a distance." 

In this passage Gains describes gene
ra!ly _what "mancipati" is, and by im
P!1ca~10~, wl.1at things admit of "man
c1patw, or, m other words, what things 
are" maucipi." He was led to these re
mar~s by that part of the subject matter 
of lus text which treats of the rights of 
perso~1s._ or status ; and he prefaces his 
descr1pt101'. of "mancipatio" by stating 
that all cluldren who are in the power of 
their parents, and the wife who is in that 
iieculiar relation to her husband when she 
is said in manu viri esse [MAHRIAGE, Ho
MAN)! are things ma11cipi, and may be 
mauc1pated in the same way as slaves, 
[ADOPTION.) 

All _things, as subjects of ownership, 
were ~1~,;r " res mancipi" or " res nee 
n_i_anetp1: and there is. observes Gains 
( 1~· 18, &c. ), "a great difference between 
tl.11~9s ' mancipi ' and things 'nee man
~~1· T~~ latter can be alienated by 

.re traditwn or delivery, if they are 
~idg~ corporeal, and therefore susceptible 

elivery. Thus the property in a gar
~ent, ~old, or. ~ilver, may be transferred 
! ba1e trad1t10n. Lands in the pro

vmces may be transferred in the same 
way." Thus "mancipatio" was the 
~roper te_rm for expressing sale or' trans
er of tlungs "mancipi "' and "traditio"

for e · ' xpressmg the transfer of things 

" nee mancipi." (Glpian, Frag. tit. 
19.) 

The mancipatio was that form of trans
fer of which we find similar examples in 
the early history of most countries, and 
implied originally an actual seisin of the 
thing transferred. No writing being re
quired, it was necessary that there should 
be some eVidence of the transfer, and such 
evidence was secured by the mode of 
transfer which the law required. So far 
as relates to land, mancipatio in its origin 
may be presumed to have been eqtfrrnlent 
to the: feoffment witl1 livery of seisin. 
(Ft:OFFMENT.) 

There was another mode of alienating 
thino-s "rnancipi," by the form called in 
jure 

0 

cessio, which, according to L'lpian, 
was applicable also to things "nee rnan
cipi." The in Jure ces.~io was a fictitious 
action before a competent magistrate at 
Rome, or a prretor, or before a praeses in 
a province. The purchaser claimed the 
thing as his, and the seller either ac
knowledged his claim or made no de
fonce, upon which the magistrate gave 
judgment for the purchaser. T!1is fo;n; 
was in effect and was called 'lcg1s act10. 
(Gains, ii. 24.) Its great resemblance to 
the fictitious suit formerly in use in our, 
own system, called a Fine, might lead to 
the conjecture that the notion of a Fine 
was taken by the early practitioners in 
our courts from the Roman Law; and 
that this hypothesis is exceedingly pro
balile will be the more apparent, the fur
ther any person examines into the connec
tion between the early English and the 
Roman Law. The ill j11re cessio has ap
parently a closer resemblance to a Fine 
than the transactio of the Roman Law, to 
which some writers would refer as the 
origin pf the Fine. .. 

JIIancipatio, as Gains obs~rv~s (n. 2~), 
was more in use than the w Jure cessw, 
inasmuch as it was easier to transact the 
business with the assistance of a few 
friends than to go before a prretor, or 
a praescs. . 

Easements (jura prmdiorum, otherw1~e 
called servitutes) could be transferred in 
the case of lands in the city only by the 
cessio in Jure ; but in the c~se ?f lands 
in the country, also by ma11c1pat10. B~1t 
this observation applies only to Itahc 
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lands; in the provinces, rights of this 
kind. such as right of road, of convey
ing water,. &c., were matter of contract. 
(EASE~!EST.l 
- MANDA'~fUS is a writ by which the 
Court of King's Dench, in the name of 
the reigning king or queen, commands 
the party to whom it is addressed to do 
some act in the performance of which the 
prosecutor, or person who applies for or 
sues out the writ, has a legal interest; 
that is, not merely such an interest as 
would be recognised in a court of equity 
or in a court of ecclesiastical jurisdiction, 
but au interest cognizable in a court of 
common law; the right must also be one 
for the enforcing of which the prosecutor 
has no other specific legal remedy. Thus, 
a copyholder can transfer or alien bis 
customary tenement or estate [CoPY
HOLD] in no other manner than by sur
r~ndering it into the hands of the lord of 
the manor to the use 'of the purchaser or 
surrenderee. The courts of common law 
formerly took no notice of the rig·ht of 
the surrenderee to call upon the lord for 
a grant or admittance, and the court of 
king's_ bench the.refore left the party to 
seek his re~edy m a court of equity, and 
would not mterfore by granting a man
damus. But the obligation on the part 
of the lord to admit the surrenderee is not 
merely an equitable liability, because this 
mode of tranferring property of this na
t~re is founded upon ancient custom, and 
rights dependent upon custom are matters 
of common-law cognizance. Of late 
years the cou~ of.king's bench appears to 
have taken this ".1ew of the subject, and 
has awarded writs of mandamus in all 
cases where the lord has refused to admit 
the party to whose use a surrender of 
the copyho~d ~as been made. Again, the 
duty of parisluoners to assemble in vestry 
for parochial objects, whether those ob
~ects be of a temporal or spiritual nature, 
is.a common-law duty, and a mandamus 
will be granted to compel the parishioners 
to meet. But when they are met th 
power of the court to interfere fu;the~ 
by mandamu~ depends upon the nature 
of the act which the parishioners have to 
;:· If.the provisions of a statute are to 
d carried mto. execution, the act to be 

one, whatever its nature, is considered 

a temporal matter, because the construc
tion of statutes belongs especially to 
the courts of commou law. But if the 
object for which the vestry are assem
bled be one purely of ecclesiastical cog
nizance, as the setting up of bells, the 
purchase of books or vestments n_ecessary 
for divine service, or the makmg pm
vision for the repairs of the fabric of the 
church (delinquencies in which matters 
are punishable by ecclesiastical censur~~ 
the court of king's bf'11ch, has no juns
diction. Again,\the court can by manda
mus compel the visitor of an eleemos~nary 
foundation to hear an appeal, but Ith~ 
no further authority than "to put the v1
sitorial powerin motion." It cann~t .com· 
pel him to do any specific net as vmtor. 

The term " mandamus" (we command) 
is found in a great variety of wr~ts, and 
those usually distinguished by th1s ~a~e 
by the old law writers are totally differ• 
ent from the modern writ of mandamus, 
which appears to be nothing more thau 
the ancient" writ of restitution" enlarged 
to embrace a great variety of objects, 
that writ being adapted merely to the pur
pose of restoring a party to an office from 
which he has been unjustly removed. 

The writ of mandamus is now granted 
not only to restore a man to an office from 
which he has been wrongfully amoved, 
but also to admit to an office to which the 
party has been duly elected or appointed. 
It lies for a mayor, recorder, ald~rman, 
town-councillor, • common-counc1lman, 
burgess, and town-clerk,-for ~ preben
dary, master ofa free-school, parish-clerk, 
sexton, and scavenger,-to hold a courtf 
baron, court-leet, or a borough cou:t ? 
record,-to justices, to do an act w1t~m 
the scope of their authority, and which 
will not subject them to an action,-to 
restore a graduate in a university to de
grees from which he has been suspended
to a corporation, to pay poor-~ates where 
they have not sufficient destram~ble Pd°" 
perty,-to parish office:s•. to rec~1ve ad: 
serted infant ·-to pernnt mspect10n of th 
cuments of ~ public nature iu which e 
party is interested,-to appoint overs~:s 
of the poor -to swear in church ward ' 

' · f porate-to proceed to the election o a cor f 
officer,-to grant probate or letters ~ 
administration,-to affix the common se 
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to an answer agreed to by the majority of ternative, to do the act. "'here the an
the members of a corporation aggregate, swer is apparently sufficient, the manda
-and to allow a poor-rate, iu which case mus is at an end; and if the statements 
the rule for a mandamus is absolute in the are untrue, the remedy is by action on the 
first instance. case for a false return, though in order to 

The mandamus is said to be a preroga- avoid expense and delay the party is 
tive writ; by •-which is mrmnt,-either allowed in some cases, by the statute 9 
that the power to award it is not dele- Anne, c. 20, and now in all cases, by 1 
gated by the crown to the ordinary judges Wm. IV. c. 21, to engraft an action upon 
between party and party, that is, the jus- the mandamus itself by traversing the re
tices of the common pleas, but is reserved turn, that is, by putting in a plea contra
for that court in which the king is sup- dieting the allegations contained in such 
posed to be personally present,-or that return. (Comyns's Digest; Selwyn's ll'isi 
it is a writ of grace and favour, granted Priu.s; 1 Viet. c. i8.) 
according to discretion, and not a writ of MANDATAUIUS. [AGENT.] 
right, that is, not such a writ as the party l\IANOH. (.Manerium). At the time 
applying for it has a right to call upon of the ·Norman conquest manerius or 
the court to issue under the clause of manerinm (from manere, to dwell) de
~agna Charta by which the king binds noted a large mansion or dwelling. The 
~1mself not to refuse or delay justice or "mauerium" of the Exchequer Domes<lay 
right. is the "mansio" of the Exeter Domes<lay, 

.In order to obtain a Mandamus the ap- each being therefore the equivalent of the 
phcant lays before the court the affidavit Anglo-Saxon or French term used by the 
of himself or of others presenting the officers who made the survey. In France 
facts upon which his right and interest in the corresponding word "manoir" has 
the thing to be done, and his claim or title never acquired any other signification 
to the remedy, are founded. Upon this than that of a mansion; and an estate 
application the court, if it see a probable possessing the peculiar incidents of an 
~ause for interference, grants a rule call- English manor never became so common 
!ng upon the party against whom the writ in France as to require a specific name. 
IS prayed, to show cause why such writ The modern English manor derives its 
s~ould not be awarded. At the appointed origin from subinfendation [FEUDAL SYs
time the party so calle<l upon either <loes TEM], as it existed before the modifica
not appear, in which case the rule is made tions of the system of tenures introduced 
absolute, and the mandamus is awarded in 1225 by l\Iagna Charta, and the still 
as prayed, or he appears and resists the more important alterations made in 1290 
r~le, either by insisting upon the insufli- by "The King's Statute ~f bnyi_ng and 
c~ency of the facts disclosed by the affi<la- selling Lands," commencrng with the 
vits upon which the rule was obtained, or words " Quia Emptores Terrarnrn," and 
by producing other affidavits which give in 1324 hy the statute 'De Prrorogativa 
a diffe~ent aspect to the transaction. If Hegis,' by ~hich statutes, t~e process ?f 
the resistance be effectual the rule is dis- subinfendat1on, or of grantmg land m 
charged ; if not, the mandamus is fee-simple, to be held by the grantee as a 
awarded. tenant or vassal to the grantor, was 

The writ, in the first instance, issues in stopped. 
an alternative form, requiring the party to Where a subinfoudation made by A to 
do the act, or to show why he has not B extended to the whole of A's land, no
done it. Tbe party may therefore make thing remained in A but a seigniory with 
a return to the writ saying that he has the ordinary feudal incidents of ten~re, 
not done the act required for such and together with such rents or other services 
snch reaso~s. "\\'.here the reasons re- as might have been reserved. n~n the 
turned are msuffic1ent in law, the court Icreation of the snbtenure. This mt~rest 
quashes the return, and awards a peremp- in A was a seigniory in gross, that is, arry mandam?s requiring: the party abso- seigniory_ held by itsel~ n~attached to any 
utely, and without allowrng him any al- land, au rncorporeal se1gmory, termed by 
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the French fcudists "un fief e11 l'air." 
But in the ca5e of subinfeudation of part 
of the land, tile ordinary mode of pro
cee<liug was this :-A, a large proprietor, 
having a mansion aud land at Dale, ere· 
ated a subtenure in a portion of his land 
by granting such portion to n and his 
lwirs, to hold of A and his heirs, as of 
A's manerium (mansion) of Dale, which 
words created an implied condition that 
B should perform the service of attend
ing, with the other tenants of A holding 
by virtue of similar subinfeudations, at 
A's halmote of Dale, that is, at A's court 
meeting in the hall of A's mansion at 
Dale (afterwards called A's court-baron 
of his manor of Dale), for the purpose of 
deciding judicially all disputes among 
A's free tenants holding of him by the 
same tenure as B, in respect of their lands 
so holde11, and also all actions brought 
by persons claiming such lands. 

Upon this subinfeudation being effected. 
A would continue to be the owner of the 
mansion of Dale, and of that part of the 
land of Dale, of which he had made no 
subinfeudation, in demesne (in domiuico 
suo,)-as his own immediate property; 
and he would have the seigniory of lands 
of which B and others had been sub
infeoffed, as a seigniory appendant or 
legally annexed to the niansion of Dale, 
and to the demesnes of Dale of which 
the mansion formed part. ' 
. Thii cl'.njoi.nt or complex estate, taking 
its ~enomrnat~on from the mansion (ma
nermm), wh1ch was considered as its 
head, and which, in the language of the 
Year Book of P. 14, Edward II. (May
nard? 4~?), "drew to itself all the appen
dancies, by degrees acquired the name 
of l\Ianerium or Manor. 

A Ma~or therefore original!'! consisted 
of lands m ~emesne, upon which the lord 
had ~ mans10n, aud to which lands and 
mans10n, and more especially to the 
latter, there was appeudant a sei io . 
over ~reeholders qualified in resp~t 1Jr 
~uantity of estate (i.e. by a tenancy for 
l~e at the least, i.f no! a tenancy in fee
s1mple)'.and sufficient in point of number 
to constitute a court-baron. These free
holders" were called vavasors, and their 
lands tenemental lands" . I d 
gr· t d . ' i. e. an s 

au c out m tenure, to distinguish 

them from the lord's demesnes. These 
tenemental lands, anciently known by the 
denomination of vavassories, though held 
of the manor and within the seigniory 
(or, as it was 11s1ially termed, within the 
fee) of the lord, were not consi~ere~ as 
part of the manor; but the services issu
ing from such tenemental buds were 
part of the manor and essential to its 
existence. 

Afterwards it was sufficient if the site 
of a mansion at which the services had 
been reserved, or, as it was called, the 
site of the manor, formed part of the de
mesnes ; and, at last, this vestige of t?e 
origin of the name of the estate was dis
pensed with, and if the lord retained any 
portion of the land, so that -there would 
be some demesnes to which the seigniory 
over the freehold tenants of the manor, 
and the services rendered by them, might 
continue to be appendant, the co.mpound 
estate called a manor was not dissolved,. 
whether it could be shown that a man
sion had ever stood on the part of the 
demesnes or lands retained or not, and 
even if the lord had aliened and severed 
from his demesnes the spot on which the 
mansion had once stood. . 

A Manor is commonly said to cons11t 
of demesnes and services, which have 
been called the "material causes;" but 
other things may also be members and 
parcel of a manor. . . 

I The demesnes are those lands within 
the. manor of which the lord is seised, 
i.e. of which he has the freehold, whether 
they are in his own occupati?n, or in that 
of his tenants at will or his tenants for 
years. The tenants ;t will have eitl~ei; a 
common-law estate, holding at the JOIDt 
will of the lessor and of the lessee, or a 
customary estate, l10lding at the will of 
the lord according to the custom of the 
manor. [CoPYHOLD.] The te~al'.cy for 
years of lands within a manor is, in mo
dern times, usually a common-law estate. 

2. The services of a manor are, the 
rents and other services due from free
hold tenants holding of the manor. These 
services are annexed or appendant to the 
seigniory over the lands holden by such 
freehold tenants. The lands holden by 
the freeholders of the manor are holden 
ef the manor, but are not within, or 
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parcel ef, the manor, though within the I court, does not appear to have been 
lord's foe or manorial seigniory. 

Copyholds, being part of the demesnes, 
ar(not held of the manor, but are within 
and parcel of the manor. 

3. Bu:t though a perfect legal manor 
cannot exist without demesnes and ser
vices, other incorporeal bereditarnents, 
which are not services, may be parcel of 
the manor, as advowsons, rights of com
mon, rights of way, and other things. 

In general, no person can hold courts 
of justice, except under authority derived 
from the crown, either by actual grant or 
by prescription; and the crown may at 
any time issue process for the purpose of 
instituting an inquiry by what authority 
(quo warranto) a subject holds a court 
of justice. It is a distinguishing feature 
o~ t_he feudal system, to make civil juris
~1ct10n nece~sarily, and criminal jurisdie~ 
t10n ordinarily, co-extensive with tenure; 
a~d accordingly there is inseparably in
c1dent to every manor a court-baron 
(curia baronum), being a court in which 
the freeholders of the manor are the sole 
judges, but in which the lord, by himself, 
0.r more commonly by his steward, pre
sides. The jurisdiction of the court-baron 
extends over all personal actions in which 
the debt or damages sought to be reco
vered are under 40s.; and real actions in 
respect of lands held of the manor could 
not have been brought in any other court, 
except upon an allegation that the lord of 
the manor had in the particular instance 
granted or abandoned his court to the 
king ( quia dominus remisit curiam ). To 
a quo wa1Tauto therefore for holding a 
court-baron, it is a sufficient answer-
that the defendant has a manor. As this 
c_ourt was essential to the due administra
t:on of justice in questions respecting the 
right of property held of the manor arising 
amongst the lord's tenants there could 
never have been a perfect n'ianor without 
a .sufficient number of freeholders to con
stitute the court-baron which number 
must consist of three o; two at the leas•·th b . ' ., 

ree emg necessary where the litigation 
was ~etween two of the freeholders. The 
practice, which prevailed in France, &c., 
rf borrowing suitors from the court of the 
ord paramount, to make np a sufficient 

number of freeholders to constitute a 

adopted in England. 
4. Some things are popularly supposed 

to be incident to a manor, which have no 
necessary connexion with it. Thus the 
ownership of wastes within the district 
over which the manor extends is fre
quently called a manerial right, though 
the right and interest of the lord iu 
wastes, over which no acts of ownership 
can be shown to have been exercised by 
him, rests entirely upon the presumption 
in favour of the lord, arising out of tl.e 
circumstance of his being the present 
owner of the demesne lands, and the for. 
mer owner of the tenemental lands which 
adjoin such wastes. The same presump
tion would arise in favour of any other 
owner of an extensive district. It is 
however true that lords of manors in 
their original grants, both to their free· 
hold and to their copy hold tenant~, usu
ally reserved the waste lands, giving to 
the freeholders and copyholders merely 
rights of common ovn wastes. Hence 
it arises that, in point of fact, manors, in 
proportion to their extent, frequently con
tain a much larger portion of wastes than 
other estates. .From this cause, and from 
the circumstance of manors being gene
rally large properties in the hands of the 
nobility and gentry, several statutes have 
given to lords of manors privileges in 
respect of game, and the appointment of 
gamekeepers, which other estates, though 
they may be of greater extent and value, 
do not enjoy. [GAME LAWS.] But ex
cept in p:irticular cases in which a free
chase, free-warren, or legal park is, by 
royal grant or prescription, annexed ~o 
a manor, the lord of a manor has no pri
vilege, in respect of game, beyond what is 
given him by these modern statutes. 

Copyholds are a common incident to 
the demes1ws of a manor, but there are 
many manors in which this species of 
tenure coes not appear to have ever 
existed, and many more in which it has 
been lone: extinct·, and though there are 

~ 
now :no copy holds unconnected with a 
manor, the custom of demising by the 
lord's rolls appears to have formerly been 
common to every lord or freeholder who 
had demesnes which were held in villen
age. So the right to have a court-leet is 
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a royal franchise [LEETl, under which 
the grantee holds a court of criminal 
jurisdiction in the king's name, over the 
resiants (residents) within a particular 
district. This privilege may be granted 
to persons who are not lords of mauors; 
and where the grantee has a manor, the 
limits of the manor and of the leet are 
not always co-extensive. 

Since the statutes of Quia Emptores 
and De Prrerogativa Regis no manors 
have probably been created; and it has 
been commonly said that no new manor 
could afterwards be created. But as a 
proposition oflaw this appears to be stated 
too broadly. 

Practically, however, no entirely new 
manors are now created; but where, 
upon the partition of a manor, part of the 
demesnes and part of the services, includ
ing suit of court of a sufficient number of 
freehold tenants to constitute a court
baron, are assigned to one parcener, joint
tenant, or tenant in common, and other 
parts of the demesnes and services to 
another parcener. &c., each party has a 
manor, and may hold a court-baron. It 
is also said that if a manor extends into 
several .townships, the lord may create 
separate mano~ bJ: conveying the de
mesnes and services m township A to one 
and those in township B to another ' 

A manor is not destroyed by th~ lo~s 
of those incid~nts which, though mem
bers, _and formrng part of the manor, are 
nos h~e demesnes and services, the "ma
terial ,causes of a manor:• Nor will the 
legal existence of the manor be affected 
by the alienation ofpart of the demesnes 
or by the al!enation or extinction of part 
of the services, or by the extinction of 
8;11 the copyholds. But upon the aliena
tion of .all !he demesnes, or the alienation 
or extmction of all the services the 
manor ceases. ' 

Manors ~n Ancient Demesne are those 
manors wh1c.h, though now mostly in the 
hand~ of subJec~, fo1med part of the royal 
domam at the time of tlie Conquest and 
are. designated in Domesday as "'terra 
~egis.'' The peculiarity of these manors 
is, that there exists in them a particular 
class o~ t~nauts possessing certain custom
ary .. pr1v1leges, supposed, by Lord Coke 
ancI;;others, to be derived from the ind ul

gence of the crown in matters" pertaining 
to the king's: husbandry.". They we;e 
formerly called "tenants m socage Ill 

ancient tenure," but are now commonly 
known as" tenants in ancient demesne," a 
term not in itself very accurate, since all 
tenants within these ancient demesne 
manors, w hetlier copy holders or lease
holders, and even the lord himself, are 
strictly speaking tenants in ancient de
mesne. In these customary tenures the 
freehold is not in the lord, but in the 
tenant, who is therefore called a custom· 
ary freeliolder; and it does not appear to 
be necessary to the continuance of the 
manor that tliere should be any other 
freehold tenants, though lands may be 
held of a manor in ancient demesne by 
the ordinary freehold tenure, which lands 
are called lands in frank-fee by way of 
distin"uishino- them from the customary
freeh~ds held by the " tenants in soca~e 
in ancient tenure,"' now called "tenants m 
ancient demesne." 

Lord Coke euumerat!'s six privileges 
as annexed for this peculi~r tenure. (~ 
Inst., 269; Bae., Abr.,' Ancient Demense; 
Com., Dig., 'Ancient Demense.') 

.llfa11ors in Border Counties.-The ex
posed state of the northern bor~ers ?f 
England, liable to hostile inc_urs~ons 10 

time of war, and scarcely less m times.of 
nominal peace, created a pe~uliar species 
of tenure in the manors m the four 
northern counties. Persons holding by 
this tenure are called customary [re~· 
holders; though here the Jreeho?d is m 
the lord and the timber and mmes be
long to 'him, and not (as in the tenure 
in ancient demesne) to tlie tenants; but 
thev are so called because they are al
10,.;'ed the privilege of passing their e~tates, 
as freeholders do, by feoffinent and ]Ivery, 
a privilege perhaps derived from the 
irregularity with which the customary 
courts of the manor were held, and from 
the necessity of allowing persons whose 
tenure of land and of life ~as s.o. uncef 
tain to make immediate d1spos1t1ons 0 

their property. Ii r 
lYia11ors, Assessionable, a term pecu af 

to that part of the domain of the duke i 
Cornwall which is situate within t e 
county of Cornwall, consisting of seTven
teen manors, namely, Launceston, re· 
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rnaton, Tyntagell, Restormel, Stoke- . coast. In the British service they also 
Climsland, Tybeste, Tewington, Helston- assist occasionally in performing some of 
in-Kerrier, l\foresk, Tywarnhaile, Penk- the operations connected with the work
ueth, Penlyn, Rellaton, Ilelston-in-Trig- ing of the ship; they cannot however be 
shire, Liskeard, Calstock, and Talskydy. be sent aloft at the command of a naval 

The earls and dukes of Cornwall, and, officer. 
when no earl or duke, the crown, have Originally in this country, as well as 
sent from time to time (commonly every in France, the national fleets were com
seven years) certain persons commis- posed of merchants' ships, which were 
sioned to visit these manors in succession, armed on occasion for war ; and then 
and to assess the lord's demesnes, i.e. to there were no soldiers particularly de
let them at such rents and upon such stined for the naval service. The first 
terms as might appear to them to be ad- troops of this kind in France were men 
vantageous to the duchy. The courts skilled in the practice of the useful trades, 
held by the commissioners for the pur- who, when unemployed by the govern
pose of exercising the authority thus ment, lived on shore on half-pay; re
delegated to them were called assessions, ceiving only the full pay when called 
or courts of assess ion. The course usu- upon to serve at sea. This regulation did 
ally was to let the land until the next not, however, long subsist; and, subse
assession. From the conventions (cove- quent to the administration of Cardinal 
uants or engagements) entered into by the Richelieu, companies of marine soldiers 
persons to whom those demesnes were so have been constautly retained on full 
arrented, the interest demised was called pay. 
a tenure in co11ve11tio11e, and the tenants I It is not precisely known at wh~t 
w~re styled conventionaries. These de- period distinct corps were appoint~d, m 
~ise~ were made both to freemen and 1 Britain, to tliis branch of the public ser
villems; the former being called free vice. In 1684 mention is made of the 
c.onveutionaries, the latter villein or na- Duke of York's maritime regiment of 
tive conventionaries. The latter class foot; and in the reign of William III. 
appear to have become extinct in the six- several regiments were placed on the es
teenth century. tablishmeut of;:the navy, but these ":ere 

B)'. degrees the conventionary tenants subsequently disbanded. At that time 
acquired an inheritable interest in the the marine soldiers seem to have been 
~ertainty of the renewal of their holdings retained as persons in training to become 
m favour of themselves and their de- good seamen; and in Burchet's 'Naval 
scendants at each successive assession. History,' quoted by Grose(' Mil. Antiq.,' 
r~e conventionary tenant thus acquired, vol. i. ), it is said that they were d1s
ike a copyholder of inheritance, an in- charged from the regiments and entered 

terest freehold in point of duration, with- on the ship's books as foremast-men as 
out a freehold tenure, soon as they became qualified to serve as 

In conventionary tenements the mine- such. 
rals belong to the lord, and not to the In the beginning of Queen A!l~e's 
CUstomary tenant; as it was held upon a reign ( 1702), six regiments of maritime 
~ial at bar in 1829, which lasted seven soldiers were raised; and among th~ r~-
ays C.Rowe v. Brenton, 3 Mann. and Ryl., gulations concerning their service it is

13·l-3G4.) stated that they were to be quartered,
MA~SION', [MANOR.] when on shore, near the principal sea-
MANSLAUGHTER. (LAw CRun- ports. Whether at sea or on shore, they 

NAL; MURDER.] ' were to be paid at the same rate as the 
~!ANUMISSION. [SLAVE.] land force;;, and the same deductions were 
· IARI~E INSUHANCE. [SHIPS.] to be made for clothing... At sea th~y
~ARI~ES, men embodied to serve as were to be allowed prov1s10ns equal Ill1so diers on board of ships of war in naval every respect to the shares of the seamen, 

efgagements; and on shore in the event without suffering any diminution of pay
0 a descent being made up~n an enemy's on that account. 
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In I749, the then existing regiments of 
marine soldiers, ten in number, were dis
banded ; and six years afterwards, on the 
recommendation of Lord Anson, there 
were raised 130 companies, consisting in 
all of above 5000 men, who were put 
nuder the immediate command of the 
lords of the Admiraltv, and whose head
quarters were appoi~ted to be at Ply
mouth, Portsmouth, and Chatham. The 
corps of marines, as it was then called, 
has subsequently been considerably in
creased; in 1759 it numbered 18,000 
nen; and during the late war its strength 
amounted to about 20,000 men. An ad
ditional division was, by an order of 
council in 1805, established at Woolwich; 
and there are two companies of marine 
artillery, whose head-quarters are at 
Pm·tsmouth. 

The marines are now clothed and armed 
in the same manner as the infantry of 
the line, and, like all the other royal regi
ments, their scarlet uniform has blue fac
ings. In an engagement at sea, they 
annoy the enemy by a fire of musketry 
from the tops and deck; and they r~pel 
with the bayonet any attempt to board the 
ship. The gallant jollies. as the marines 
are familiarly called, have often distin
guished themselves when acting on shore· 
and their meritorious services at the tak= 
ing of Belleisle ( 1761 ), in the battle of 
Bunker's Hill (1775), in the defence of 
Acre ( l 709), and in 183 7, under Lord 
John Hay, on the coast of Spain, have 
earned for themselves a lasting reputation. 

The royal corps is commanded by a 
lieutenant and a major-general, who are 
naval officers holding, in addition to their 
rank as such, those military titles. There 
are also four colonels-commandant of 
divisions, besides four colonels and second 
commandants. No commissions in the 
corps are obta~ned b,Y p~rchase; and the 
offic~rs of marmes rise m it by seniority, 
as high only however as the rank of colo
nels-commandant. 

MARITIME LAW. [ADMIRALTY 
CoURTs; SmP~; INTERNATIONAL LAw.] 
M~<\RKET, Ill law Latin mercatum a 

pubhc place and fixed time for the m:et
mg of~uyers and s.ellers. A legal market 
can exist only by. virtue of a charter from 
the crown or by immemorial usage, from 

which it will be presumed that a royal 
charter once existed, although it can be 
no longer produced. A market is usually 
granted to the owner of the soil in which 
it is appointed to he held, who, as such 
grantee, becomes the owner, or lord, of 
the market. In upland towns, that is, 
towns which, not being walled, had not 
attained the dignity of boroughs, markets 
were frequently granted to lords of ma
nors· but in walled towns or boroughs,
parti~ularly in such as were incorporated, 
the ownership of the soil having usually, 
by grant from the crown, or other lords of 
whom the borough was originally hol<len, 
been vested in the incorporated burgesses, 
the practice has commonly been to grant 
markets to the municipal body: . 

The prerogative of conferrrng a. right 
to hold a market is however subject to 
this limitation, that the grant mus! not be 
prejudicial to others, more especially to 
the owners of existing markets. .In o~der 
that the crown may not be surpnsed mto 
the making of an improper grant, the 
first step is to issue a writ Ad quod dam· 
nnm under which the sheriff of the 
couu'ty is to summon a jury before him ~o 
inquire whether ,the proposed grant will 
be to the damage of the king or of any 
of his suLjects. This writ must be exe
cuted in a fair and open manner, and the 
sheriff is bound to receive evidence ten
dered against, as well as iu favour of, the 
grant. But as the writ does not ~urport 
to affect the interest of any person Ill p~r
ticular, it is not necessary that nouce 
should be given of the time or place, at 
which it is meant to be executed. ilot· 
withstanding a finding by the )~ry .that 
the proposed market will not b~ u;Junous, 
any party who conceives that his rnterests 
are affected by the grant when. ma~e, 
whether he appeared upon the mquiry 
under the writ Ad quod damnum or not, 
may traverse the finding, or sue ~u~ 8 

writ of Scire facias, which, after rec1ung 
the alleged injury, calls upon the grantee, 
in the name of the crown, to show cause 
why the grant should not be cancelled. 
If a new market be set up without any 
grant from the crown, the party is liable 
to be called upon by the crown by the 
writ of Quo warranto, to show by w~at 
warrant he exercises such a franchise 
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[LIBF.RTY1; and he is also liable to an . It is a rule of the common law that 
action on the case for• damages, at the '. every sale in market-overt (open market) 
suit of any person to whose market, or I transfers to the buyer a complete pro
to whose property, the market so set up I perty in the thing sold; so that however 
by the defendant is a nuisance. A new defective the title of the vendor may be, 
market is presumed to be injurious to ano- that acquired by the vendee is perfect, 
ther held within the distance of tw;enty even where the property belongs to a per

·miles, even though it be on a different son who is under legal disability, as an 
day; but this presumption may be re- infant, a married woman, an idiot, or a 
butted. person in prison or beyond sea. In the 

Formerly markets were held chiefly on city of London every shop is market
Sundays and holidays, for the conveni- overt for goods usually sold there. 
ence of dealers and customers, who were But this rule is subject to certain ex
brought together for the purpose of hear- ceptions. A sale in market-overt does 
ing di,·ine service. But in 1285, by 13 not affect the rights of the crown: nor 
Edward I. c. 5, fairs and markets were does it affect the rights of others, unless 
forbidden to he held in churchyards; and the sale be in an open place, as a shop, 
~u 1448, by 27 Henry VI. c. 5, all show- and not a warehouse or other private part 
mg of goods and merchandise, except of the house, so that those who go along 
necessary ,-ictuals, in fairs and markets, cannot see what is doing; it must not be 
was to cease on the great festivals of the in a shop with the shop-door or windows 
church, and on all Sundays except the shut, so that the goods cannot be seen. 
four ~undays in harvest. The holding The articles bought must be such as the 
of fairs and markets for any purpose on party usually deals in. The sale must be 
any Sunday was prohibited in 167i, by without fraud on the part of the buyer, 
29 Charles II. c. 7. and without any kuowledge on his part 

The grautee of a market has a court of ' of any want of title in the vendor. If the 
record called a court of pie-powder (pi eds ! seller acquire the goods again, the effect 
pou!~reux, 'dusty feet'), for the prompt Iof the sale in barring the true owner is 
dec1s10n of matters arising in the market. defeated. There is no transfer of pro
Such a court being considered necessary perty if the goods are given or pawued ; 
for the expeditiou of justice and for the and if sold to the real owner it is not a 
supP?rt .o~ t?e .market, the power for contract of sale. The sale must be be
holdmg 1t is rnc1dent to a grant of a mar- tween sunrise and sunset, and must be 
ket, ev;m though the royal letters patent commenced and completed in the mar
~y which the grant is made be entirely ket. 
SJlent ou the subject. By 21 Henry VIII. c. 2, 'If any felon 

Sales in markets may be of goods rob or take away money, goods, or chat
a1ctual!y brought within the precincts of tels, and he indicted and found guilty, or ge market, o~ o'. goods not so brought. otherwise attainted upon evidence given 

oods not Wlthm the precincts of the by the owner or party robbed, or by any 
:ark~t are. sold sometimes by sample, other by their procurement, the owner ~r 

metimes Without sample. Where goods party robbed shall he restored to his 
a7 u.~ua.11~ brought into the market for . money, goods, or chattels.' Since this 
sa e, It is incumbent on the lord of the ' statute stolen goods, specified in the in
mfdket to take care that every thing be dictme'nt. have, upon the conviction of 
: by correct and legal weights and , the offender, been :estored to th.e pr.ose
~sures. i cutor, notwithstandmg any sale m mar-

or the security of dealings in markets : ket-overt 
contract fi 0 

• " • ·1 b dd . 8 were ormerly reqmred to be As stolen horses can eas1 y e conveye 
m~ e In the presence of an officer ap- to distant markets, the legislature has 
fh~nted for that ~urpose _by the lord of frequently attempted to protect th~ owner 
f market, for wh1ch service he received ' agamst the consequencPs of a sale 1ll mar
~~d the buyer a small remuneration ket-overt. Dy 2 and 3 Philip an~ llfary, 

e market-toll. c. 7, 'No sale of .a horse stolen bmds the 
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property, unless it stand or be ridden an 
hour together between ten o'clock and 
snnset, in an open part of the market, and 
all parties to the bargain come with the 
horse to the book-keeper and enter the 
colour, and one mark, at the least, of the 
horse sold, and pay the toll, if any due, 
or else a penny.' The 31 Elizabeth, c. 12, 
contains numerous provisions on this 
matter. 

By 1 James I.c.21, 'No sale, exchange, 
pawn, or mortgage, of any jewels, plate, 
apparel, household stuff, or other goods, 
wrongfully purloined, taken, robbed, or 
stolen, and sold, uttered, delivered, ex
changed, pawned, or done away, within 
London and its liberties, or Westminster, 
or Southwark, or within two miles of 
London, to any broker or pawn-taker, 
shall work or make any change or altera
tion of the property or interest.' 

A market is generally appointed to be 
held once, twice, or three times in a 
week, for the current supply o( com
modities, mostly of provisions. A large 
market held once or twice a year is called 
a fair; and, according to Lord Coke, a 
large fair held once a year is a mart. 

Fairs have all the legal incidents of 
markets, aud are subjected to further re
gulations by 2 Edward III. c. 15, one of 
which requires, that at the opening of the 
fair, proclamation be made of the time 
that it is to continue. 

MARQUE, LETTERS OF. [PRI· 
VATEER.] 

MARQUIS, a title of honour in Eng
land. Persons who have this title are 
the second in the five. orders of Eng
lish nobility: dukes are the first. The 
younger sons of marquises are addressed 
as " my lord," as Lord Henry Petty, 
Lord John Thynne. 

All titles of honour seem to have been 
originally derived from offices. The 
term marquis designated originally per
sons who had the care of the marches of 
a country. The word " marches" is the 
~lural of " i;nark, " which in its poli
t1~al sense s1gnfies " boundaries." The 
"marches" in England, in the earlier 
period of our history, were tlrn lands on 
tile borders of England and Scotland 
at1d England i:nd Wales. In Germany 
the corrcspondmg term to marquis is 

markgraf (margrave), which is" lord of 
the marches," or according to the German 
form, of the "mark.'' 

There were no English marquises be
fore the reign of Uichard II. In the 
reign of Edward III. a foreign marquis, 
the marquis of J uliers, was made an 
English peer with the title of earl of 
Cambridge, and this circumstance pro
bably suggested to King Hichard the in
troduction of this new order of nobility. 
The person on whom it was conferred 
was his great favourite Robert de Vere, 
earl of Oxford, who was created duke 
of Ireland and marquis of Dublin in 1385. 
Ilut three years after he was attainted 
and his honours forfeitecl. 

In 1397 one of the illegitimate sons of 
.John of Gaunt "Was created marquis of 
Dorset, but he was soon deprived of the 
title, and his son had only the earldom of 
Somerset. The ti tie of marquis of Dorset 
was however revived in the same family 
in 1443, when also William de la Pole 
was made marquis of Suffolk. 

In 1470 John Nevil, earl of Northum· 
berland, brother to Richard Nevil, earl of 
·warwick, the king-maker, was made 
marquis Montacute, but he was soon a'.ter 
slain at the battle of Barnet, and the utle 
became lost. 

In 14i 5 Thomas Grey, earl of Hunt· 
ingdon, son to the queen of King Edward 
IV., by her former husband, was m~de 
marquis of Dorset; and in 1489 l\faurice 
Berkeley, earl of Nottingham, was made 
marquis of Berkeley. Henry VIII. m~<le 
Henry Courtenay, earl of Devonslure, 
marquis of Exeter; and he m~de A1~ne 
Boleyn, a little before his niarriag,~ ~1th 
her, marchioness of Pembroke. V. 1lliam 
Parr, earl of Essex, brother of Q,ueen 
Catherine Parr, was created marqms of 
Northampton by King Edward I_Y.; and 
William Powlett, earl of Wiltshire, mar· 
quis of Winchester. . . 

All these titles had become extmct 1n 
1571, except that of marquis of Winches
ter. This title still continues in the male 
representative of the original gra~tee, 
though for a century or more it wa~ little 
heard of, being lost in the superior title of 
duke of Bolton. . 

Queen Elizabeth made no new warqms, 
nor did King James I. till the fifteenth 
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year of his reign, when his great favo~rite, 
George Villiers, was created marqms of 
Buckingham. Charles I. advanced the 
earls of Hertford, Worcester, and New
castle to be marquises of those places; 
and Henry Pierrepoint, earl of Kingston, 
was made marquis of Dorchester. 

Charles II. advanced the earl of Hali
fax to be marquis of Halifax in 1682, 
and James II. made the earl of Powis 
marquis of Powis in 1687. 

A new practice in relation to this title 
was introduced at the Revolution. This 
was the granting of the title of marquis as 
a second title when a dukedom was con
ferred. Thus when Schomberg was made 
duke of Schomberg he was made also 
marquis of Harwich; when the earl of 
Shrewsbury was made duke of Shrews
bury he was also made marquis of Alton; 
and wheu the earl of Bedford was made 
duke of Bedford he was also made mar
quis of Tavistock. There were many 
other creations of this kind iu the reign 
of William III., and several of marquis
ates only. Of the existing dukes ten 
ha>e marquisates in the second title, 
which is borne by the eldest son during 
the lifo of the father. 

The only marquis who sits in the 
I.louse of Peers as a marquis, and whose 
title .dates before the reign of George 
III., is the marquis of Winchester. The 
other marquises are all of recent creation, 
!hough most of them are old peers m1der 
mferior titles. 
. The title seems not to have been known 
in Scotland till 1599, when marquises of 
Huntley and Hamilton were created. 

MAHRIAGE is a contract by which a 
man and a woman enter into a mutual 
ehgagement, in the form prescribed by 
t e. laws of the country in which they 
re.side, to live together as hushand and 
WI~~ du;ing ~he remainder of their lives. 

arriage 1s treated as a civil contract 
eveu by those Christians who regard it 
as . a sacrament. and as . typical of the 
~~on ~t:'"een Christ an<L the church. 
. e rehg1ous character of the transac

llon 1°es not arise u11til there has Leen a 
~mp ete civil contract, binding acconl
:hg to th~ laws of the country in which r·: marriage is contracted. The autho
1 Y of the sovereign power in regulating 

and prohibiting marriages is therefore 
not affected by the superinduced religious 
character. 

Among Protestants marriage has ceased 
to be regarded as a sacrament, yet in 
most Protestant countries the entrance 
into the marriage state is accompanied 
with religious observances. These are 
not, however, essential to a valid mar
riage any further than the sovereign 
power may have annexed them to, and 
incorporated them with, the civil con
tract. 

After the establishment of Christianity 
it became usual to make the marriage
promise in the presence of the assembled 
people, and to obtain at the same time 
the blessing of the priest upon the union, 
except when one of the parties had been 
married before, in which case no nuptial 
benediction was antiently pronounced, by 
which distinction it was perhaps intended 
to intimate that second marriages, though 
tolerated, were not approved by the 
church. So late however as the twelfth 
century, in a decretal epistle of Alexan
der III. to the bishop of Norwich, the 
pope says, "'\Ve understand from your 
letter that a man and woman mutually 
accepted one another without the pre· 
sence of any priest, and without the ob
servance of those solemnities which the 
Anglican church is wont to observe, and 
that before consummation of this mar
riage he had contracted marriage with 
another woman, and consummated that 
marriage. We think right to answer, 
that if the man and the first woman ac
cepted one another de pncsenti, saying 
one to another, ' I accept thee as mine, 
and I accept thee as mine,' although the 
wonted solemnities were not observed, 
and although the first marriage was not 
consummated, yet the woman ought to be 
restored to her husband ; since after snch 
consent he neither should nor could marry 
another." 

Private marriages, designated clandes
tine marriages by the clergy, continued 
to he valid till the Council of Trent, 
which, after anathematizing those who 
should say that private marriages there
tofore contracted by the sole consent of 
the parties were void, decreed, contrary 
to the opinion of 5G prelates, that thence· 

• 
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forward all marriages not contracted in 
the presence of a priest and two or three 
witnesses should be void. This decree, 
being considered as a usurpation upon 
the sovereign power, which alone can 
prescribe whether any and what for
malities shall be required to be added to 
the consent of the parties in order to con
stitute a valid marriag~, has never been 
received in France and some other Ca
tholic countries. 

A marriage was clandestine if con
tracted otherwise than in public, that is, 
in face of the church; and it was called 
an irregular marriage if it was clandes
tine, or if, though not clandestine, it was 
contracted without the benediction of a 
priest in the form prescribed by the 
rubric, the intervention of a priest having 
latterly been required in all cases, even 
though one of the parties were a widower 
or a widow. Claudestinity and irregu
larity subjected the parties to ecclesias
tical censures, but did not affect the vali
dity of the marriage. 

The decrees of the Council of Trent 
had no force in England. A marriage 
by mere consent of parties, until the 
passing of the Marriage Act in 1753, con
~tituted a. binding engagement; though 
if application were made to the ecclesias
tical courts for letters of administration, 
&c., under a title derived throu"h such 
irregular marriage, those court~ some
times showed their resentment of the 
irregularity by refusing their assistance 
more especially where the non-complianc; 
with the usual formalities could be traced 
'to disaffection to the Established Church. 
What the formalities required by the 
~~urch b~fore th~ Marriage Acts were, 
1t 1s now 1mmatenal to consider. Such 
of them as are not incorporated into any 
of the Marriage Acts are now of no force 
for any purpose. . 

To consti.tute a valid marriage, as well 
before as suiee the Marriage Acts, it is 
necessary, 1st, that there should be two 
pe~sons capable of standing in the re
lat10n of husband and wife to each other. 
2ndly,. that they s!10uld be willing ~ 
stand m that relation; and 3rdly -that 
they should ha':'e contracted with- one 
another to stand m that relation. 

1. The capacity of standing in the re

' 

lation of husband and wife implies that 
at the time of the contract there should 
be no natural or legal disability. Total 
and permanent disability on either side 
to consummate marriage will render the 
contract void. Temporary disability from 
disease does not affect the validity of a 
marriage. Temporary disability from 
defect of age does not invalidate the mar
riage, but it leaves the party or parties at 
liberty to avoid or to confirm such pre
mature union on attaining the age of 
consent, which for males is 14, and for 
females 12. Before the abolition of 
feudal tenures, when the lords were en
titled to sell the marriages of their male 
and female wards, infantine marriages 
were very common, fathers beiug anxious 
to prevent wives and husbands from bein_g 
forced upon their children after their 
death, and lords being eager either to 
secure the prize for their own family, or 
to realise the profit resulting from a sale. 
A person who is already married is under 
a legal disability to contract· a second 
marriage whilst the first wife or husband 
is alive; and although there ma)'. h~ve 
been the strongest grounds for behevmg 
that the first wife or husband was dead, 
the children of the second marriage would 
not in England derive any benefit fro1.n 
the absence of moral guilt in their 
parents, though in France and some other 
countries the issue of marriages so con· 
tracted, bona fide, are treated with greater 
indulgence. 

Consanguinity within certain de!irees, 
and affinity also, is a legal impediment 
to marriage. The degree of nea:1~ess 
which shall disable parties from mut~ng 
in marriage varies in different cou!1tnes, 
and has varied at different periods in our 
own. [AnINITY.] .. 

The impediment to marriage ar1sml( 
out of consanguinity applies in th~ _same 
degree to illegitimate as to !eg1umate 
consanguinity, and the imped1me~t .r~
sulting from a 1inity is created by 1lhc1t 
connexion as w :II as by marriage. Th.e 
Council of T1·~1.1t restricted the impedi
ment of affinity arising out of illicit con
nexion to the second degree. 

2. Each party must have the will to 
contract marriane with the other. An 
idiot therefore, ;,ho cannot understand 
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the nature of the conjugal relation, is 
incapable of contracting marriage; and 
also a lunatic, except during a lucid 
interval. But however absurd it may 
appear, children are presumed to have 
sufficient intelligence to understand the 
nature of the marriage engagement at 
seven; and though the contract is not 
absolutPly binding upon them until they 
reach the age of consent, still the mar
riage of a child above the age of seven 
would prevent its formipg a second mar
riage until the age of consent, as until 
that age it cannot dissent from the first 
marriage. 

3. There must be an actual contract of 
marriage. This, at common law, might 
be by words of present contract, which 
would, without more, constitute a pei;fect 
marriage,-or by wonls of future con
tract, followed by cohabitation. 

The unlimited freedom of marriage 
~as first limited in England by the l\Iar
nage ~et. of li53 (21J Geo. II. c. 33), 
the prrncipal provisions of which form 
the basis of the present law. Many of 
these provisions are taken from the canon 
la~, an observance of which was, before 
thJS statute, necessary to constitute a 
regular marriage, though a marriage con
tracted without them was valid. 

The restrictions upon the common-law 
!reedom of marriage are now embodied 
1Il two statutes. 
l<J 1:he 4 Ge?·. IV. c. 76, contains the fol

wmg provisions :-Banns of matrilllony 
are ~o be published in the church or a 
~the cha.Pel in which banns are aliowed 

e ~ubhshed, of the parish or chapelry
w~~ein each of the parties dwells im
~ iate~y after the second lesson of ~10rn
~g~~rvice, .or of ev~ning service if there 
d morm~g service, upon three Sun
JY~ precedmg the solemnization (§ 2). 
pl:cer°f the names of the parties, their 

o abode, and the time durino- whichthey have d It l · " · to th .. we t iere, IS to be delivered 
Publ .e mimster seven days before the first 

1cation (§ 7) B
pubr h d · anns are to be re
d is e on three Sundavs if marria oe
onottak l . ,J, '" 

after . e. P ace witlnn three months 
publication is completed (§ 9) N 0Jicenceof m · , · 

from the hl~rri~ge (that is, dispensation 
0to h1! igation to publish banns) is 

vor..granted to solemnize marriage in 
II. 

any church or chapel not belong-ing to 
the parish or chapelry within which the 
usual place of abode of one of the parties 
has been for fifteen days immediately 
before the granting of the licence (§ 10). 
Extra-parochial places are to be taken to 
belong to the parish or chapelry next ad
joining(§ 12). Upon obtaining a licence. 
one of the parties must swear that he or 
she believes that there is no impediment 
of kindred or alliance (consanguinity or 
affinity), or of any other lawful cause, uor 
any suit commenced in any ecclesiastical 
court, to hinder the marriage, and that 
one of the parties has, for fifteen days im
mediately preceding, had his or her usual 
place of abode within the parish or cha
pelry; and where either of the parties, 
not being a widower or widow, is uudtr 
the age of twenty-one, that the consent ?f 
the person or persons whose conscut IS 

required by that act has been obtained, or 
that there is no person having authority 
to give such consent (§ 14). The father, 
if living, of any party under twenty-one, 
not being a widower or widow, or, if the 
father be dead, the guardian or guardians 
of the person of such party, or onl' of 
them, and in case there be no guardian, 
then the mother of such party if un· 
married, and if there be no mother un· 
married, then the guardian or one of the 
guardians of the person appointed by the 
Court of Chancery, has authority to give 
consent to the marriage of such party; 
and such consent is required, unless there 
be uo person authorised to give it (§ 16). 
In case of the father, guardian, or mother 
being 11011 cumpos 111e11tis, or beyond sea, 
or unreasonably or from undue motives 
refusing or withholding consent, any 
person desirous of marrying may petition 
the lord-chancellor, master of the rolls, 
or vice-chancellor ; and in case the mar
riage proposed shall, on examination, 
appear to be proper, the lord-chancellor, 
&c. may judicially declare the same to 
be so; and such declaration shall be ~qui
valent to consent of the father, &c. (§ 1i.) 
If a marriage be not had within three 
months after licence, marriage cannot be 
sol.;mni;:ed without a new licence or 
banns (§ 19). The archbishop of Can
terbury is authorized to grant special 
licences to marry at any convenient time 

y 
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or place (§ 20). If any persons know
ingly and wilfully intermarry in any 
other place than a church or such public 
chapel, uuless by special licence, or, 
knowingly and wilfully, intermarry with
out the publication of banns and licence, 
or, knowingly and wilfully, consent to 
the solemnization of such marriage by a 
person not being in holy orders, the mar
riage is null and void (§ 22). (It has 
been held, that in order to invalidate a 
marriage under this section, both parties 
must know the irregularity of the pro
ceeding.) When a marriage is solem
nized between parties, both or one of 
them being under age, by false oath or 
fraud, the marriage is valid, but the guilty 
party is to forfeit all property accruing 
from the marriage (§ 23). After the 
solemnization of any marriage by banns 
or licence, no proof can be required of 
actual dwelling or usual place of abode, 
nor can any evidence be received to prove 
the contrary (§ 26). Marriages are to 
be solemnized in the presence of two 
witnesses besides the minister, and regis
tered. 

The principal provisions of 6 & 7 Wm. 
IV. c. 8.5, which was passed chiefly in 
favour of those who scrupled at joining 
in the services of the Established Church 
are these :-Marriages may be solemnized 
on production of the registrar's certifi
cate, under the provisions of that act in 
like manner as after publication of b~nns 
(§ I). In every case of marriage intei;ded 
to be rnlemnized according to the rites of 
the Cln~rch _of England, unless by licence 
or special l_1cence, or after publication of 
hanns, and Ill every case of marriage in
tended to be solemnized according to the 
usages of the Quakers or Jews, or accord
ing to any form authorized by that act 
On)l ?f the parties is to give notice, ac: 
cordmg to the form set out in the act to 
th.e superintendent registrar of the dis
trict or e_ach of the districts within which 
t!1e parties have. dwelt for seven days 
tnen next precedmg, stating the name 
a~1~ surname, and the profession or con
d1t10n, and the dwellin.,.-place of each 
and. the tit?e (not less than seven days) 
durmg wluch each has dwelt therein and 
t'.1e ch.nrch or building in which the ~ar
r1age 1s to be solemnized (§ 4 ). 

After the expiration of seven days, if 
the marriage is to he solemnized by li
cence (that is, from the surrogate, or 
officer of the ecclesiastical court), or of 
twenty-one days, if without licence, the 
superintendent registrar, npon request, is 
to issue a certificate, provided no lawful 
impediment be shown, stating the parti
culars set forth in the notice, the day on 
which it was entered, that the full period 
of seven days or of twenty-one days has 
elapsed since the entry of such notice, 
and that the issue of such certificate has 
not been forbidden by any authorized 
person (§ 7). (This provision does not 
apply to marriages by licence celebrated 
according to the rites of the _Churc~ of 
England.) The like consent 1s reqmred 
to a marriage solemnized by licence, as 
would have been required to marriages 
by licence before the passing of the act 
(that is, by 4 Geo. IV. c. 7 ti, §§ 16, 17); 
and every person whose consent to a 
marriage by licence is required by Jaw 
is authorized to forbid the issue of the 
superintendent registrar's certificate ( § 
IO). Every superintendent registrar ~ay 
grant licences for marriage in a~y bmld
in"' re"'istered within any distnct under 
hi~ sup~rintendence, or in his office(§ II). 
Before any licence for marriage c_an be 
granted by a superintendent registrar, 
one of the parties must appear persona~!Y 
before him, and must, in case the nouce 
of the intended marriage has not be~n 
given to the same superintendent regis
trar, deliver to him the ·certific~te of the 
superintendent registrar or registrars to 
whom snch notice has been given; :ind 
such parties must make oath, affirmation, 
or declaration that he or she believes that 
there is not any impediment of kindred 
or alliance, or other lawful hindrance. to 
the marriage, and that one of the parues 
has for fifteen days immediately before 
the day of the grant of the licence (or 
rather the <l5ly of the making of the oath, 
&c.), had his or her usual place of abode 
within the district in which such mar
riage is to be solemnized; ~ml where 
either party, not being a .widower or 
widow, is under twenty-one, that the con
sent of the person or persons whose con
sent to such marria"e is required by Iow 
has been obtained thereto, or that there 
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is no person having authority to give 
such consent (§ 12). No marriage after 
notice, unless by virtue of a licence by 
the superintendent registrar, is to be 
solemnized or registered until after the 
expiration of twenty-one days after entry 
of notice, and no marriage is to be so· 
lemnized by the licence of any super
intendent registrar, or registered, until 
after the expiration of seven days after 
the day of the entry of notice (§ 14). 
Whenever a marriage is not had within 
three calendar months after notice entered 
by the superintendent registrar, the no
tice and certificate, and any licence 
granted therenpon, and all other pro
ceedings, become utterly void ; and no 
person can proceed to solemnize the mar
riage, nor can any r~gistrar register the 
same, until new notice, entry, and certi
fica~ (§ 15). The certificate of the su
per.mtendent or superintendents is to be 
delivered to the officiatin"' minister, if 
!he marriage is to be solei:nized accord
mg to the rites of the Church of Eng
land; and such certificate or licence is to 
be delivered to the registering officer of 
9uakers for the place where the marriage 
is solemnized, if the same shall be so
lemnized according to their usages; or 
to the officer of a synago"'ue by whom 
the ~arriage is registered: if to ·be so
lemmzed a:cording to the usages of per
~ns professmg the Jewi~h religion; and 
111 all other cases it is to be delivered 
to(§ the registrar present at the marria "'e 

16~ 0 

bu\iliY propr~etor or trustee of a separate 
ng ce:ti.fied according to law as a 1~ace of !ehg1ous worship may apply to 

ehsupenntendent registrar, in order that sue b111'Jd" ~ .. mg may be registered for so1emnJZing marriages therein· and in such 
caseshe'tod'1 ' s. ehver to the .le d superm
d n ~nt registrar a certificate si "ned in 1s~hicfteld~y twenty honseholde~·s, that 
duri iui mg has been used by them 
pubtg 0~~ _)'ear as their usual place of 
ar de ;e ig10us worship, and that they 
le ~,/sirous that the place shall be regis
co~n~ e~ch of which certificates is to be 
tee b rsi~ned by the proprietor or trus
and 1fi w om. the same is to be delivered, 
both ~ 8J1tlerintendent registrar is to send 

r cutes to the registrar-general, 

who is to register such building accord
ingly, and indorse on both certificates the 
date of the registry, and to keep one cer
tificate with the other records of the ge
neral register office, and to return the 
other certificate to the superintendent re
gistrar, who is to keep the same with the 
other records of his office; and the super
intendent registrar is to enter the date of 
the registry of such building, and is to 
give a certificate of such r~;dstry under 
his hand, on parchment or Yellum, to the 
proprietor or trustee by w horn the certi
ficates· are countersigned, and is to give 
public notice of the registry thereof, by 
adYertisemcnt in some newspaper drcn
lating within the county and in the 'Lon
don Gazette'(§ ·18). 

After the expiration of the twenty-one 
days, or of seven days, if the marriage is 
by licence (that is, from the surrogate), 
it may be solemnized in the registered 
building stated in the notice, between 
and by the parties described in the no
tice and certificate according to such 
form and ceremony as they may see fit 
to adopt: every such marriage to be so
lemnized with open doors between cigLt 
and twelve in the forenoon. in the pre
sence of some registrar of the district in 
which the building is situate, and of two 
witnesses. 

In some part of the ceremony, and in 
the presence of registrar and witnesses, 
each of the parties is to declare

" I do solemnly declare, that I 
know not of any lawful irnpe<.!ir;101t 
why I, A. B., may not be joined in 
matrimony to C. D." 

And each of the parties is to say to the 
other-

" I call npon these persons here 
present, to witness that I, A. B., do 
take thee, C. D., to be my lawful 
wedded wife (or husband)." 

Provided also, that there be no lawful 
impediment to the marriage of such par
ties (§ 20). 

Persous who object to marry in a 
registered place of worship may, after 
due notice and certificate i~sned, contract 
and solemnize marriage at the ofiic,: of 
the superintendent registrar, and in liis 
presence and in that of some registrar of 
the distric>t, and of two witnesseo, willl 

Y2 
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open doors, and between the hours afore
said, making the declaration and using 
the form of words as above(§ 21). After 
any marriage solemnized, it is not neces
sary, in support of such marriage, to give 
proof of the actual dwelling of either of 
the parties previous to the marriage with
in the district for the time required by 
the act, or of the consent of any person 
whose consent is required; uor is evi
dence admissible to prove the contrary 
in any suit touching the validity of such 
marriage (§ 25). The registrar before 
whom auy marriage is solemnized ac
cording to the provisions of this act may 
ask of the parties to be married the .seve
ral particulars required to be registered 
touching such marriage (§ 3G). Every 
person knowingly and wilfully making 
any false declaration, or signing any false 
notice or certificate required by this act, 
for the purpose of procuring any mar
riage, and every person forbidding the 
issue of any superintendent registrar's 
certificate by falsely representing himself 
or herself to be a person whose consent 
to such marriage is required by law, 
knowing such representation to he false, 
is to sutler the penalties of perjury(§ 38). 
If any person knowingly and wi !fully in
termarry under the provisions of this act, 
-in any place other than the church, 
chapel, registered building, or office, or 
place specified in the notice and certifi
cate,-or without due notice to the super
intendent registrar,-or without certifi
cate of notice duly issued,-or without 
lice!lce, iu case a licence is necessary,
or m the absence of a registrar, where 
the presence of a registrar or superin
u;ndent registrar is necessary, the mar
nage of such p:rsons, except in certain 
excepted cases, 1s null and void (§ 42). 
as under 4 Geo. IV. c. i6, (I 22, a mar~ 
i:iage wo°:ld not be v?id uniess both par
ties k°:owmgly and wilfully concurred in 
marrrmg CO?trary to the provisions of 
the 42nd section. If any valid marriage 
be had under the provisions of this act 
by !Ileans of any wilfully false notice 
certificate, or decla.ration made by eithe; 
party .to such ~arnage, as to any matters 
t? w~1ch a 11:otice, certificate, or dec]ara
t10? _is reqmred, the attorney-general or 
sohc1tor-general may sue for a forfeiture 

of all estate and interest in any property 
accruing to the offending party by such 
marriage (§ 43). Consent to marriage 
may be withdrawn upon good reason; 
but it would rather appear that this can-. 
not be done merely because the parent 
or guardian has changed his mind. The 
question of consent is not however of 
such vital importance as under the first 
Marriage Act (26 Geo. II. c. 33, § 11), 
which made marriages without consent 
of parents, &c. absolutely void. Under 
4 Geo. IV. c. i6, § 23, and 6 & 7 Wm. 
IV. c. 85, § 43, a false statement as to 
consent snbjects the fraudulent party to 
the penalties of perjury, . and to.a for
feiture of 1111 estate and mterest m any 
properties accruing by the marriage, but 
leaves the marriage itself in full force. 

These statutes do not extend to mar
ria o-es contracted out of England, or to 
ma~riages of the royal family, which are 
regulated by a particular statute, 12 Geo. 
III. c. 11. 

In August, J 8-!4, an act was passe? ( i 
& 8 Viet. c. 81) relating to marriages 
in Ireland, and for registering such ma:
riages, which came into operation Apnl 
lst, 1845. It establishes a system ve;y 
nearly similar to that which exists Ill 

England and Wales under 6 & 7 Wm. 
IV. c. 85. 

Before 1835 marriao-es within the pro
hibited degrees of ~onsanguinity and 
affinity were valid until annulled by a 
declaratory sentence of the eccle~iastical 
court, after which they became vmd from 
the beginning, and the issue of such mar
riages were, by such sentence~ rende~ed 
illeo-itimate · and the law is still so with 
respect to p~rsonal incapacity existing at 
the time of the contract. But as the ec
clesiastical court could only proceed for 
the benefit of the souls of the parties, and 
its authority to annul an incestuous mar
riage was founded upon the d_uty of put· 
ting a stop to the incestuous mterco~rse, 
the power of annulling the marnage 
ceased upon the death of either o~ the 
parties. The validity of such marnage, 
and the legitimacy of the issue, depende.d 
therefore upon the contingency of a smt 
being instituted and a sentence pro
nounced during the joint lives of ~he 
husband and wife. But novr, by 5 & 6 
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Wm. IV. c. 54, all marriages thereafter 
celebrated between persons within the 
prohibited degrees of consanguinity or· 
affinity are absolntely void. [AFFINITY.] 
A marriage contracted while there is a for
mer wife or husband alive is void, without 
any declaratory sentence. [BIGA)lY.] 

Generally speaking, a marriage, valid 
according to the law of the country in 
which it was contracted, is valid in every 
other country. This is the general rule 
of law among European nations and na
tions of European ,origin. [INTERNA
T!ON.1L LAw.l 
~s to the legitimation by marriage of 

children born bdore a marriage, see 
BASTARD. 

J.larrUige Statistics.-The number of 
marriages registered in England and 
Wale~ in t~e four years from 1839 to 
18!2 mclus1ve was as under:

1839 123,166 
1840 122,G65 
1841 122,496 
1842 118,825 

. In 1841 and 1842 the number of mar" 
r1ages celebrated accordin rr to the rites of 
the Established Church w~re : 

1841. 1842.

By special licence 13 
 9 
Licence • • • 15,i92 14,935
Banns . • • • 78,015 <'5,744
By registrar's certificates 972 944 
Form not stated 19,579 18,415 

Total 114,371 110,047 

O~her marriages not celebrated ac
<!ording to the forms of the Established 
Church:

1841. 1842.
In registered. pl:wes of 

worship • • 5882 6200
1u registrar's offices 2064 2357etweeu Jews 66 5~Between Quakers 113 163 

8125 8778 

Ju~n ~ch of the four years from 30th 
riaa~ 837, to July 1st, 1841, the mar
wo~sh" celebd~ted in registered places of 
llnd '.P an m registrar's offices w<Jre aser.- . 

In 
Registered In 

Places of Reuistrar'1 
\Vorship. Oflict·s. 

1837-38 297G 1093 
1838-39 4654 1564 
1839-40 5140 19°38 
1840-41 5816 2036 

The proportion of marriages at regis
tered places of worship and at the regis
trars' offices has slow 1y increased, and in 
1842 the number of marriages so per
formed represented a population of about 
l,160,UOO. The number of buildings 
registered. in England and Wales for the 
solemnization of marriages was 2232 on 
the 30th June, 1844. They belonged to 
the following denominations:
Presbyterians 186 
Independents or Congregationalists 903 
Baptists • 539 
l\lethodists ( Arminian) 204 
Methodists (Calvinistic) 69 
Roman Catholics 284 
Foreign churches 5 
Miscellaneous 42 

Out of the total number 215 registered 
buildings were in Lancashire, 202 in 
Yorkshire, 128 in :'.\folulesex, and 86 in 
Devonshire. ' 

From 1839 to I 842 inclusive the mean 
number of marriages was 1 iu 130 of the 
total population, or 1 in 64 of the male, 
and 1 in 66 of the female population. 
In 1839 the proportion of marriages was 
l in 126, aml in 1842 only 1 in 136. 
This decrease was cause(l by the severe 
depression of trade in l 842. Dividing 
England and ·wales into eleven great 
districts, the proportion of marriages 
varied in the four years 1839-42 from 
1 in 102 in the metropolis to 1 iu 149 in 
the south-eastern counties; but in all 
England out of 100,000 persons 30,615 
only were of the ages of from 2\l to 40, 
while in the metropolis the numbers of 
this age were 36,480. Thus the annual 
marriages were to the persons aged 
20·40 nearly as 1 to 40 in all England, 
and l to 37 in the metropolis. The 
number of females in England and Wales 
aged from 15 to 45' was 3,811,654 in 
1841, and the proportion married was 
estimated by the registrar-general ( Si:i·th 
Report, p. xxxiv.) at 4:us per cent, or 
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I,733,5i6, leaving 2,0i8,078, who were 
widows and spinsters. Of the married 
women, nearly 1 in 4 gave birth to a 
child in that year; and of the unmarried 
women, nearly l in 59 gave birth to an 
illegitimate child. 

In 1842 eleven per cent. or l in 9·07 
of the persons married had been married 
before, namely, 15,619 widowers and 
10,579 widows (total 26,198). The total 
number of persons married in 1842, who 
were under age (21) was 5387 men and 
16,003 women, or4·ti3and13·47 per cent. 
respectively of the total numbers married, 
ora mean of 9 per cent. In 184 l the pro
portion was S·83 per cent. In Worcester• 
shire the proportion of women who were 
nuder 21 at the time of marriage was 
15·63 per cent., and in Berkshire, Che
shire, Hutlandshire, Lancashire, and ::S-or
folk from 14·20 to 14·i5. In Devon
shire the proportion was lowest (7 43 per 
cent.); and in Wales, Shropshire, Here
ford, and Westmoreland it varied from 
8·09 to 9·07 per cent. In Cheshire, 
Worcestershire, Rntlandshire, and Dor· 
setshire the proportion of men who were 
under 21 at the time of marriage varied 
from ti·Ol to 6·52 per cent.; and iu 
Devonshire it was as low as 2·08 per 
cent. In 1844 33 in 100 men and 49 in 
100. wome!1 married signed the marriage 
register with marks; but in Monmouth-
shire 51 men and in North Wales il 
women signed with marks, while in 
Cumberland the proportion was 16 men 
and 36 women in 100. 

The prop?rti?n of marriages to the 
total population m several of the principal 
countries of Europe .is as follows:

Austria l in 124 
France l in 121 
Prussia l in 113 
Russia • • 1 in 99 

In England on. an average of four 
years the proportion was l in 130. The 
returns for Austria, France, and Pru<sia 
are the averag~ o_f three years, and the 
re~urn for Russia !s '.or 1842 only. 

fhe _num.ber of births (in wedlock) to 

for England is 4·79 to every two persons 
married. (Reports ef Registrar General, 
First to Si:rtli). 

l\IAIUUAGE in Scotland is a mere 
consensual contract, which admits of be· 
ing proved like any other contract. Mar· 
riages are, however, distinguished intc 
regular and clandestine. For the forrnel 
a certificate that the banns liave beer 
three times proclaimed in the paris~ 
church of both parties is ncce8,ary. All 
marriages deficient in this respect are 
called clandestine. The celebration of 
a clandestine mr.rri~e snhjects all the 
parties to penalties; ~but if tbe~·e be no 
celebration bnt a mere attestation by a 
justice of peace or any other person not 
a clergyman, that parties have decla_red 
each other in his presence man and wife: 
this. if supported by other circnmstan~es, 
is evidence of the contract. Clandestme 
marriages are nearly unknown among 
the respectable inhabitants of Scotland. 
By the 4 & 5 Wm. IV. c: 28, regular 
marria<>'eS may be solemmzed by the 
clergy "of any religious pers?asion-the 
privilege was previously coufin~d to 0e 
established and licensed episcopalian 
clergy. A doctrine bas for some time 
exi~ted which bas received some support 
from Lord Stowell's judgment in D~l-
rymple's case (2 Haggard 54), that .m 
Scotland merely living as man a~d wife 
constitutes marriage. The very w.1de na
ture of the doctrines laid down ID that 
case astonished some of the Scottish law• 
yers, and it may be questioned wh~ther 
they will be all confirmed. A pronnse of 
marriage, proved by writing or the ~atb 
of the promiser, if followed b:y con~ect10n, 
undoubtedly constitutes marriage m Scot
land. · . 

MARRIAGE, RO:)IAN. The right 
conception of a Roman marr~age and of 
its legal consequences is essential to enaLle 
us to approximate to a right untlei:stand
ing of the old Roman polity: It is also 
au important element in the history oftbe 
condition of women in civilized Euro~. 

Children were in the power of t~eir 
~ mama_ge is abo~t 3·33 in France· 4·05 father only when they were the offsprinf 
mPru>,1a·4·"-!1At:0 d' · · · ·) ert , · ' . 11 us 11a; an 4"26 111 ofa legal marr1arre (Justm nuptire ,orw 
England; bn~ If a correction be made Iadopted in due fbrm. rADOPTION.] Tc 
f~r first marriages ( Si:rth Report ef Re- constitute such a legal marriage t~m 
gistrar General, P· xxx.), the proportion must-. be between. the parties' co1111ubumii 
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the nature of which condition is best 
explained by an example :-Between a 
lloman citizen and the daughter of a 
Roman citizen there was cvimubium, and 
as a consequence the children of such 
marriage were Homan citizens, and in 
the power of their father. .Between a 
Roman citizen and a female slave (an
cilla) there was no co111111Mum, and con
sequently the children which sprung from 
such a union were not Roman citizens. 
Whenever there was no connubium., the 
children followed the condition of the 
mother : when there was commbium, they 
followed the condition of the father. Va
rious degrees of consanguinity, as the re
lation of parent and child, prevented cou
nubium between parties in such a rdation. 
After the Emperor Claudius had rnarried 
A~rippi~a, his brother's daughter, such re
latJonsh1p was no longer an impediment 
to a legal marriage ; but the licence was 
carried no further than the terms of the 
decretum of the senate warranted, and 
the marriage of an uncle with his sister's 
da?ghter remained, as before, an illegal 
~mon. (Tacit., Annal., xii. 7 ; Gains, 
L 6~.) Further, to constitute a legal 
~rriage, ~he two parties must he of suf
1icient bodily maturity ; both parties also 
must consent, if they are capable of giving 
a l~gal consent (sui juris); or if not, 
then· parents must consent. 

Connubium then is the capacity to con
tract a Homan marriage. No particular 
ceremony was necessary for marriacre · 
legal capacity, consent, and cohabitati'o~ 
w~re sutficienl But in order that the 
wife might become a member of the hus
band's family, there must be either Usus, 
Confarreatio, or Coem ptio. 

A woman who lived for one year with 
a man without interruption as his wife, rme) by virtue of this cohabitation 
.usus into his hand (in manum). As 
;n the case of all moYables by the 
a~s of the Twelve Tables o~e year's 
~DJoyme?t of a thin" trai:sferred the 
ownership f · " t · o it, so by one year's unin
er_ru~ted .co?aLi~tion the husband ac
j~ire ~his mterest in the wife. The 
wi~~e fable~ provided that if the wife 
co~abi t~ avo~d the legal effect of this 
llbscnt ~tmn, it was only uecessary to 
· erself from her husband for three 

uights duriug the year, which would be 
a sufficient legal interruption to the usus. 
In the time of Gains this part of the old 
Jaw had been partly abolished by enact
ments, and had partly fallen into disuse. 

The Confarreatio, so called from the 
use of a loaf of bread on the occasion, 
appears to have been of the nature of a 
religious ceremony, and it existed in the 
time of Gains. It appears that certain 
offices, such as that of Flamen Dialis, 
could be held only by those who were 
born of parents who had been married 
by the ceremonyofConfarreatio. (Gains, 
i. 112; Tacit., Ann., iv. 1 G.) The form 
of divorce that applied to a marriage by 
Confarreation was called Diffareation 
( diffareatio ). 

The Coemptio was, in form, a sale 
(mancipatio) before five witnesses. The 
Coemptio might be made either between 
a woman and her intended husband, in 
which case she became, in contemplation 
of law, his daughter, or between a woman 
and a stranger (fi<lncire causa), which was 
a necessary legal process in case a woman 
wio,hed to change one guardian for ano
ther, or to acquire the privilege of making 
a will. r'or until the Senatusconsultum 
passed in the time of Hadrian, no woman 
could make a testamentary disposition 
(with the exception of certain privileged 
persons), unless she had contracted the 
Coemptio, that is, had been sold, and 
then rt>sold and manumitted. The Co
emptio, being effected by mancipatio, 
worked a leg.il change of status (JJ(q. 
iv. tit. 5, s. 1 ), or dimi1111tio capitis; and 
it was the least of the three kinds of di
minutio capitis, or that by which a perrnn 
underwent no change in his civil capacity 
except the being transferred into another 
family. (Paulus, Dig., iv., tit. 5, s. II.) 
This explanation will render intelligible 
the passao-e of Cicero on the testamentary 
power of worneJJ (Topic., 4 ), taken in 
connection with Gaius (i. 115, &c.). 
The essays of Hoffmann and Savigny in 
the' Zeitschrift fiir Geschichtliche Reehts
wissenschaft,' vol. iii., p. 3u9, &c., may 
also be reatl with advantage. 

When a wife came into the hand of her 
husband she was properly called Mater 
familiae: when she did not come into the 
hand of her husbaud, she was simply 
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Uxor (Cicero, Topica, 3). The' conven
tio in manum,' or coming into the hand 
of the husband, made the wife a part of 
the husbands family, and her personality, 
like that of the husband's children, was 
merged in that of her husband. It fol
lowed that if she had property, it became 
her husuand's property. As the wife in 
manu was in the place of a daughter to 
her husband and a sister to her children, 
she inherited, in case of tllP husband's in
testacy, like one of her children. (Gains, 
iii. 14.) If there was no conventio in 
manum, the wife still belonged to her 
former family, and the husband had no 
power over her property, except that 
which he received as Dos, the nature of 
which will preseHtly be explained. In 
the late Republic and under the Empire, 
it appears that the conventio in manum 
became less common, and the husband 
and wife (uxor) were two different per
sons in all matters that related to their 
property. The wife ( uxor) was, in fact, 
nothing more than a person of a different 
sex, who bore child1·en which were in 
the power of the husband. The wife was 
independent of her husband, who had no 
right over her, except the exclusive en
joyment of her person, and the wife could 
ilivorce the husband, just as the husband 
could divorce the wife. When there was 
conventio in manum, it is impossible that 
the wife could have divorced her husband 
by her own act. [DrvoncE.] 

As the wife who was not in manu 
did not belong to her husband's family 
she could neither succeed to the properry'. 
of her children, nor could they succeed to 
her property, according to the old Civil 
Law. If the wife was in manu she 
and her children could inherit the' pro
perty of. o~e another, by virtue of the 
consan.guunty between them, like other 
Agnatt. The Praetor so far modified 
the law in the case of children of a mother 
who was not in manu, as to allow the 
mother and children to succeed to one 
anothc'i:asCognati. TheSenatusconsultum 
T~itulhauum passed in the time of Ha
drrnn, allow~d the mother (uxor) to sue-

such as father, or brothers or sistm. 
The Senatusconsultum Orphitianum, in 
the time of Marcus Aurelius, gave the 
children the succession to the mother's 
property in preference to her aguati. 

There <'ould be no dos (marriage por
tion), unless there was a legal mar
riage. The term dos comprehended 
both what the wife 'brought to the bus
band on her own account, and what was 
given or contraded to be given by any 
other person, in consideration an~ for ~.e 
purposes of the matTiage. (Dig. xxm. 
tit. 3, s. 76.) When the dos came f;~m 
the wife's father, it was called prefectma, 
!mt when from any other person, adven
ticia. It was a general rule that the dos 
adve11ticia remained with the husband, 
unless there was some agreement to the 
contrary, in which case it was called dos 
recepticia. What came into ~he hns
band's po~session, not as dos, was mcluded 
in the term Parapherna ( 'll'apa<f>•pva), or 
Paraphernalia, and did not becoi_ne the 
property of th<: husband. All kmds of 
property could be the su~ject of d?s. If 
they were things that could be estimated 
by number, weight, and measure (res 
fungi biles), the husband took then_i, sub
ject to the liability, in case of. a d155?lu
tion of the marriage, of restormg things 
the same in number, weight, and measure. 
Things given as dos might be valued or 
not valued: in case they were valued, 
the complete ownership of them passed 
to the husband, inasmuch as the valua
tion was in the nature of a sale, and the 
husband could dispose of the th_ini;s.as he 
pleased, subject only to the l1ab1htr of 
restoring their value, in case of a d~sso
lution of the marriage. If the things 
were not valued, aud any loss ensued. 
without the fault or culpaule Deglee~ of 
the husband, the loss fell on the wife. 
In the case of things which were D?i 
fungi biles or not valued, the own~rship 
durino- the marriage mi"ht be considered 
as in the husband, aud ~returning t? the 
wife on the dissolution of the mamage. 
In such a case the husband could manage 
the wife's property as his own; he en

)e;d to th.e property of her children who joyed the profits of it during tlie mar
eh• 1

. no sm heredes (sons or daughters or riao-e and could sell it. With some ex· 
0t e1r dPscendants i ti ' ' 11 t JI ord · .n. ie power of the 1 ceptions however he con ' no se 

eceased) or agnat1 m the first_ degree, I dispose of the wife's immovable property 
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which was inclnded in the dos (dotale 
praedium). (Gaius, ii. 63; Instit. ii. 
tit. 8.) The portion became the hus
band's on the solemnization of the mar
riage, and he had the profits of it .-luring 
the marriage. In the case of divorce the 
portion, or a part of it, acconling to cir
cumstances, was restored. In case the 
wife died during the subsistence of a 
marriage, part returned to her father, 
and part remained to the children of the 
marriage, if any; but it might, by the 
terms of the marriage contract, become 
the husband's, even if there were no 
children of the marriage. As to the 
portion of the wife, whatever might have 
been originally the rights of the husband 
?ver it h.Y virtue of the marriage, it was 
m later times the subject of the express 
stipulations of the marriage settlement. 
The questions of law which arose on the 
subject of the dos were numerous and 
sometimes difficult. 

.A gift from husband to wife, or from 
wife to husband, was void (with some 
few exceptions). The transaction was 
the same as if nothing had been done. 
The Donatio mortis causa, or divortii 
causa, in contemplation of death, or in 
consideration of divorce, was a valid gift. 

In enumerati_ng the modes hy which a 
man may_acqmre property per uufoersi
tatem, Gums mentions the case in which 
a woman comes in manum viri, and he 
observes that all thin"'s pass to the hus0 

band. 
(Dig. 23, tit. 3, 'De J nre Doti nm;' tit. 

?•'De ~undo dotali ;' U!pian, Frag. vi., 
De Dotibus;' Gains, i. 108, &c.; Thi
bau~, S!Jslern des I'andekten-Rechts.) An 
outlu~e of the Roman law of Marria!!e 
and1tsco · · · 0
bo , nsequences 1s given m La-

0~l~ye s Recherches sur la Condition 
181f~1) et I'olitique des Femmes, Paris, 

M · 
te AR~HA~ .(French, marechal), a 
a rn; which, 111 its origin, meant simply 

is ~hpr~cip.al officers of state in England 
heldeh mg.s ~arsha!, which office is now 
wb .18ere~itanly by the Duke of Norfolk, 
of E said to have the office of marshal 
of r~land, and also an honour in respect 
w wnch he is earl-marshal. This office 

as executed in time of war in the king's 

army; in time of peace, in the aula regis, 
or king's great court. Upon the division 
of the aula regis the marshal appointed 
deputies in the new courts. In tht- King's 
Bench the marshal's deputy was called 
the marshal of the marshalsea of the 
king's court, or marshal of the King's 
Bench. In the Excht-quer, the deputy 
was marshal of the Exchequer, or clerk 
of the marshalsea of the Exchequer. The 
duty of the acting marshal is regularly 
to attend the court, and to take into his 
custody all persons committed to his cus
tody by the court. 

The lord high constable, when there 
was one, and the earl-marshal, were the 
judges before whom the court of chivalry 
or court martial was held. This court 
had cognizance of contracts touching 
deeds of arms and of war arising out of 
the realm, and of all appeals of offences 
committed out of the realm, and of mat
ters within the realm relatiug to war, in 
cases where the courts of common law 
were incompetent to decide. The pro
ceedings were according to the course of 
the Roman law. The earl-marshal can
not hold this court alone, and there has 
been no hereditary or permanent high 
constable since the forfeiture of the Duke 
of Buckingham, "poor Edward Ilohun," 
in the time of Henry VIII. In the few 
cases in which the court of chivalry has 
been sin<'e held, a high constable has 
been appointed for the occasion. In the 
case of an appeal of death brought in 
1583 against Sir Francis Drake by the 
heir of one Dowtie, whose head Drake 
had struck off in parts beyond sea, Queen 
Elizabeth refused to appoint a high con
stable; and thns, says Lord Coke, the 

d' fhappeal slept. The minor ut1es o t e 
earl-marshal are set out with great mi
uuteness of details in a document pre
served in Spelman's •Glossary.' 

Besides the earl-marshal, there is a 
knight-marshal, or marshal of the king's 

and that of marshal of the King's Bench, 
as well as that of the knight-marshal, is 
called a marshalsea; but the t<>rm is or
dinarily applied to the last only. 

MARSHALSEA. In the marshalsea 
of the king's household there are two 
courts of record:-!. The original court 

th g ?in.or manager of horses. One of 1 household. The office of earl-marshal, 0
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of the marshalsea is a court of record, to 
hear and determine causes between the 
servants of the king's household and 
others within the verge, that is, within a 
circle of twelve miles round the king's 
palace, with a jurisdiction of pleas of 
trespass where either party is one of the 
king's servants. 2. The palace court was 
erected by letters patent, 6 Charles I., 
confirmed by Charles II., and has au
thority to try all personal actions between 
party and party, though neither of them 
be of the king's household, provided they 
arise within twelve miles round White
hall. The judges of this court are the 
steward of the king's household and 
knight-marshal; but the court is, in fact, 
held before a harrioter deputed by the 
knight-marshal. The palace court is 
held once a week in Scotland Yard, and 
causes are here brought to trial in four 
or five court-days, unless they are of 
sufficient magnitude or importanc.e to in
duce either party to remove it into one 
of the superior courts. A writ of error 
lies from both courts into the court of 
King's Bench. 
~IARTIAL LAW is a series of regu

lations made to preserve order aud disci
pline in th~ ~rmy, and enforced by the 
prompt dec1s10ns of court~-martial: this 
is g~nerally h?wever called military Jaw. 
Durmg the existence of a rebellion wh~n 
in consequence of the ordinary p;ocesse~ 
of general law becoming ineffectual for 
the s~curity of life and property in any 
provmce or state, the legislature has ap
pointed that a military force shall be 
employed to suppress the disorders and 
secure the offenders; and when the trial 
of th~ latter t~~es place according to the 
practice ?f m.1htary courts, that province 
or state is smd to be subject to martial 
law. · 

On the occmTence of such an event in 
any part of the Bi:itish dominions, the 
two houses of parliarnent, jointlv with 
the cro_wn, determine that a ten;porary 
suspension of the Habeas Corpus Act 

decree. The act by which martial Jaw 
was declared in Ireland during the Ile· 
hellion in I 798 may be seen in Tytler's 
Essay on 1Wilitary Law, Appendix, Jl.:o. 6. 

In merely local tumults the military 
commander is called upon to act with his 
troops only when the civil authorities 
have failed in preserving peace; and the 
responsibility of employing soldiers on 
such occasions falls entirely upon the 
magistrate. The military officer must 
then effect by force what by other means 
could not be effected; aud, for the con· 
sequences, the officer can be answera~Ie 
only to a military court or to the parha· 
ment of the nation. 

The constitution of this country per· 
rnits a military law _for. the gov~rnment 
of the army, even m tunes of rnternal 
tranquillity. to co-exist with the gene~al 
law of the land. But the former apphes 
to military persons only; among these 
its jurisdiction comprehends all matters 
relating to the discipline of th~ ~rmy, to 
the cognizance of which the c1v1! courts 
are not competent-as disobedience of 
orders, cowardice, &c. ; and extends to 
such crimes as desertion, mutiny, and 
holding correspondeuce wit~ ~he enem~. 
On the other hand, every citizen w.ho ~s 
not engaged in the military profess10n IS 
subject to the general Jaws of the l~nd 
alone and is free from all the restnunts 
which, by the necessity of prese~·ving di;· 
cipline, are imposed on the ~old1er: he ~s 
his own master, he can d1sPos~ of lus 
time at plea;mre, and the .peculiar re;>:u· 
Iations of the military service are, to !um, 
as though they did not exist. 

This distinction between the two class~ 
of persons with respect to military Jaw JS 
clearly expressed in the' Mutiny A~t,' as 
it is call<,d, which was first passed m the 
reign of William III. It is there stated 
that the subjects of this realm cannot be 
puni,hed in any other manner tlian con
form.ably to the common Jaws of the 
country. But an exception. !s imme: 
<liately made in the case of military per 

shall take place. This measure is, of sons· and there follow several ernictmenll 
course, adopted only in cases of great for tlie purpose of briugiug soldiers whc 
en;rge.ncy, on .acco~nt of the abuses to Ishall mutiny, excite sedition, or desert 
:f •.ch it may giye rise; ~nd the necessity from the service, to a more exemplary 

it and the ~une of its duration are and speedy puni,hment than the usual 
always stated ID the provisions of the forms of Jaw will allow. 
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Immediatdy after the Norman con
quest of this country the military law 
consisted in the obligation imposed on the 
vassals of the crown to follow the king to 
the field, under penalty of a pecuniary 
fine or the forfeiture of their land. But 
the first known record concerning the 
regulation of the army is believed to be 
that which was made in the reign of 
King John; and this relates chiefly to 
the purchase of provisions at the sales 
held for supplving the army with neces
saries. The ordonuances of Richard II. 
and of Henry V., and the statutes of 
Henry VIII .• contain many useful ruks 
for the government and discipline of the 
army. They prescribe obedience to the 
kin~ and the commanders; they award 
p~mshmeuts for gaming, theft, and other 
cnmes; for raisiug false alarms in the 
camp, and for the seizure of religious 
persons.. They .also contain regulations 
~ncernmg the disposal of prisoners taken 
•n ?attle, and concerning the stakes, 
fascmes, ladders, and other materials for 
~ilitary operations, with which the sol
diers were to provide themselves. (Grose
lol. ii.) ' 

The early kings of this country do not 
appear. to have exercised, generally, a 
discret10nary power over the army · for 
a. statute of Ed ward I. states that the 
king ~ad power to punish soldiers only 
accordmg to the laws of the realm The 
court of high constable and high marshal 
of ~ngland had for many years an ex
clusive jurisdiction in all military affa1· ~ and th' •.,,
th . ~s was sometimes extended over 

e CIVll courts. But the power of that 
co~rt was restrained by a statute in the 
reign of Richard II. (1386) and it sub
Hquently expi1·ed. From 'the time of 
!henry VII. till the reign of Charles I 

e enactment of laws for the govern: 
~Jent of the army depended on the kingone. 

1l1 
Th.e excesses which, during the last
ent1oned r · .

undis · r eign, were. coumuttcd by the 
prit cip med army wluch that ill-a!lvitied 
hadice fquartered on such of the people as 

re us1'd t0 l Ifor r · _. - enc money to the crown 
of aaising. them, led to the promulgation 
given~~r~ial law., by which power was 
e:t~t he magistrates to arrest and 

e 11le persons guilty of murders, 

robberies, and other crimes, as in time of 
war. The petition ef right abolished 
martial law for a time in this country, 
but it was subsequently restored by the_ 
parliament, and several ordinances of 
great severity were during the inter
regnum enacted respecting the mainte
nance of discipline. In the beginning of 
the reign of James II., after the rebellion 
of the Duke of l\Ionmouth, several exe
cutions took place by martial law; and 
this may be said to have been the last 
occasion on which the law was exercised 
in Great Britain. At the time of the Re
volution the present regular code was 
established for the government of the 
army; and this, under the name of the 
'Mutiny Act,' has ever since been annu
ally renewed by parliament. 

The Homans, in time of danger to the 
state, were accustomed to suspend the 
law by conferring unlimited powe~ upon 
the consuls by the formula, •· Vuleant 
consules ne quid respublica detrimenti 
capiat" (Sallustius, Catil. c. 29). In the 
case of Catiline's conspiracy many of the 
conspirators were seized and put to death 
without a regular trial. 

(Grose, llfilitar.I/ Antiquities; Tytler's 
Essa.I/ on llfilitar.'I Law, by Charles 
James; Samuel, Historical Account ef the 
British Army; l\Iajor Adye, Treatise 011 

llfilitar,y Law; l\Iajor - General C. J. 
Napier, Remarks 011 11/ilitary Law.) 
(CouRT·MARTIAL.) 

MASTER AND SERVANT. (SER
VANT.] 

MASTER OF ARTS. [UNIVERSITY.] 
1\IASTER OF THE ROLLS. [CHAN

CERY.] 
MASTERS EXTRAORDINARY. 

[CHANCERY.) 
l\IASTERS IN CHANCERY. [CHAN• 

CERY.) 
MATRONS, JURY OF. [LAw, 

CRIMINAL, p. 228,) 
MAYOR. (MliNJCIPAL CoRPORA-

TIONs. l 
MEDIETAS LINGUAE. [ALIEN; 

JURY.l 
l\IE}IORY, LEGAL. [PRESCRIP

TION.] 
MENDICITY. [PAUPERISM.] 
MERCHANT SEAMEN. [SuIPS.l 
M:ESNE PROCESS. (INSOLVENT.] 
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MESSENGER. [BANKRUPT.] 
MESSENGERS, Kil\G'S, certain of

ficers employed under the secretaries of 
state, who are kept in readiness to carry 
dispatches both at home and abroad. 
They are not now so often employed as 
formerly in serving the secretaries' war
rants for the apprehension of persons for 
high-treason or other grave offences 
against the state. :Formerly too it was 
not unusual for them to keep the prison
ers they apprehended at their own houses. 
A remarkable instance of this practice is 
detailed in the 'Post-Boy' newspaper of 
lil3. "London, Jan. 10.-Yesterday 
morning the l\Iorocco ambassador was 
taken into the custody of one of her 
majesty's messengers, by way of reprisal 
for his master's ordering and committing 
to slavery several of her majesty's sub
jects." In the same paper, July 14, 1713, 
we read, "The Emperor ofMorocco hav
ing released those of her majesty's sub
jects that had been carried iuto slavery, 
Don Bentura de Zari, his ambassador, 
who was in custody of l\Ir. Chapman, the 
messenger, by way of reprisal, was on 
Saturday last set at liberty." So that his 
excelleucy must have passed six months 
in the messenger's custody. 

METROPOLIS. [CoLONY.) 
METROPOLITAN. [BISHOP, p. 378.) 
MIDSHIPMEN are young men rank

ing as the highest of the first class of 
petty officers on board a ship of war: 
their duty is to pass to the seamen the 
orders of the captain or other superior 
officer, and to superintend the perform
ance of the duties so commanded. They 
are edn<"ated for their profession at the 
Royal Naval College, and are required 
to complete two years· service at sea 
before they can be rated. Such as are 
appointc~ by !h~ special authority of the 
Lords Com~1ss10ners of the Admiralty 
are denommated Admiralty midship
men. 

By the regulations of 1833, the whole 
nu_mber allowed to be entered on board a 
ship of war vari.es according to the rate or the latter; a sixth-rate ship may have 
eight, ~nd '.1 first- rate may have twenty
four .midsh1p1!1e~. And, on a ship being 
put m commission, the captain or com
mander may select them from the Royal 

Naval College, subject however to the 
approbation of the lords of the Admiralty. 

Should there be more .Admiralty or 
College midshipmen than can be provided 
for, their lordships may give appoint
ments, as extra-midshipmen, to two at 
most for any one ship; these must be in 
the places of an equal number of seamen, 
and they are included in the complement 
of midshipmen when vacancies occur. 

The monthly pay of an officer of this 
class is 21. 8s. for ships of all rates. 

l\IILITARY FOHCE. There are 
many circumstances to be taken into ac· 
count in estimatiug the military power 
of a country: the character of the people,. 
the spirit of the government under which 
they live, the natural featnres of their 
territory, must amongst other things have 
their due influence assigned to them. 
Such an estimate would lead to historical 
and geographical details, which cau~1ot 
be treated of satisfactorily in a work l~ke 
this. The strength of the army wh1c~ 
each country in Europe keeps on !~ot 1s 
the most direct indication of its nuhtary 
power; and so far as this is an expouent, 
the present military resources of all the 
principal countries in Europe and of the 
United States of North America are 
shown in the following statements, which 
have been collected from the best and 
most recent authorities. 

Austria.-'fhe Austrian army, on the 
peace and war establishment, is as under:

Peace EstaU- War Estab
li!>hment. lishment. 

Infantry 314,912 489,240 
Cavalry 48,842 u4,560 
Artillery 25,lii5 
In addition to the peace esta~lishment 

there are 216 7 engineers and 1111ners a~d 
sappers ; horse and foot gendarmes ID 
Lombardy, 3020 men; quartff-master 
generals' staff, and pioneers, 4:J84 men; 
4000 men and 6000 horses in the waggon 
train· a reo-iment of guards, 666 men; 
728 o~ the ~taff; and a battalion of pon
tonniers. The annual expenses of the army 
amount to 77,G00,000 florins,= 6,600,0~0/h. 

Austria has a small naval force, wh.1c 
consists of 3 frigates, 2 corvettes, 3 brigs, 
and 49 other smaller vessels, the whole 
carrying 510 ituns. . 

Bavaria.-The infantry of the hue are 
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36,688 in number; cavalry, 12,9:'i4; ar
tillery, 5628; gendarmerie, 18i5; besides 
engineers, sappers and miners, &c. 
The total strength of the army on the 
peace establishment is 58,239 men, and, 
in addition, there are 4 companies of 
veterans. In time of war there is an army 
of reserve, which consists of a Landwehr 
of two bans, that is, raised hy two levies. 
The expenses of the military department 
are 7,319,976 florius,=625,oool. 

Belgium.-The army on the peace es
tablishment consists of 2449 officers, and 
29,SH non-commissioned officers and 
men. The snm expended in the de
partment of the l\Iinister of \Var is 
28,022,000 fr.. = 1,220,000l. ; and there is 
asum ofl,031,il9fr., =41,000l., expended 
under the :"IIinistry of l\fariue. 

Denmark.-Strength of the army on the 
peace establishment, 25,000 officers and 
men; on the war establishment, 7 ii,000. 
The navy consists of Ii ships of the line of 
84 guns, I of 66 guns; 8 frigates of from 
40 to 48 guns ; and 16 smaller ' essels, 
th~ whole number of guns for 31 vessels 
bemg 1126; and there are in addition, 
92 gun-boats, bombs, and other craft, and 
4steamers. The expenses of the army are 
3,215,836 reichbankthalers, = 360,000/., 
and of the navy 1,04 7 ,050 reichbank
thalers,=: 9i,OOOl. 

France.-The army consists of 338,i32 
men, and the expenses of the ministry of 
war amount to 13,000,000l. There are at 
present-

Infantry 214,778 
Cavalry 58.389 
Artillery 29,306 
Engineers 8 7i0 
Gen<larmerie . • 16,125 
Wag~on Train, &c. 3'.818 

The national guards(militia) in France 
comprise all F~·enchmen (ecclesiastics, 
students at the universities, &c., ex
cepted) between 20 and 60. The ex
penses of the Ill inistry of marine amount 
to 3,5_84,0ool. There are-

Ships of the line, frigates, and 

2 elm" personnel of the navy co11sists of 

corvettes 229 
W " ,, lmilding 48 

ar steamers . 53 
The " building 22 

a irals, 10 vice-admirals, 20 rear-ad

mirals, 100 captains of ships of the line, 
200 captaius of corvettes, GOO lieutenants, 
making altogether 13i2 officers, besides 
3438 men of the marine artillery, 16,123 
marines, and 297 men of the marine gen
darmerie. The force of 1iO ships afloat 
consists of 1649 officers and 24, 120 sailors, 
exclusive of ships laid up in ordinary. 

Germanic Coufederation.-One of the 
objects of the Coufederation is mutual de
fence against a common enPmy, aud the 
preFervation of internal peace among the 
Federative States is another object. i GER

:.\IANJC Co1H'EDERATION.J Each state is 
ohliged to furnish a milit<:ry contingent 
in proportion to its population in l 81 i. 
This proportion was fixed at 1 per cent. 
on the total population ; and though the 
population of the Confederation now 
amounts to 40,192,344, the military con
tingent remains at 303,493 men, although 
the population has increased about ten 
millions since 1817. The contingeut of 
the seven most important states is as fol
lows:

• • Men. 
Austria 94,822 
Prussia 79,484 
Bavaria 35,600 
\Vtirtemberg 13,955 
Hanover 13,054 
Saxony 12,000 
Baden 10,000 

The total conti11gent consists of 292,377 
effective men :

Infantry of the line 216,343 
,, Chasseurs 11,388 

Cavalry 40,754 
Artillery ( 594 guns) and wag

gon train 20,977 
Pioneers and pontonniers 2,915 
In conformity with the decrees of the 

Diet, 29th Oct., 1835, and 10th Dec., 
1840, there is a division of infantry of 
reserve. By the acts of the Diet it is pro
vided that in time of war Mainz should 
be garrisoned by 7000 Austrian and 7250 
Prussian troops; Luxemburg by 3000 
Prussian troops, and 2536 troops of the 
country acting as troops of the Confede
ration ; and that Landau should be gar
risoned by 4000 Bavarian troops. 

Great Britai11.-The uum ber of regi
ments of infantry and cavalry has already 
been given. [INF.L'l'.rRY, p. llO; CA
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VALRY, p. 463.] For the year 1845 the 
force for which Parliamentary supplies 
were granted was as under:

cavalry. Infantry. Total. 
Officers 826 5,0i5 5,901 
Non-commission

ed officers 1,097 8,303 9,400 
Rank and file 10,004 104,3i2 l 14,3i6 

11,927 117,i50 129,Gi7 
The total charge for the above force for 

one year was 3,528,190[., but of this sum 
823,3:23[. was defrayed by the East Iuclia 
Company on account of regiments serving 
within the Company's territories. The 
charge of the artillery and engineers is 
provided for in the ordnance estimates. 
There is a brigade of horse artillery; 9 
battalions of foot artillery of 8 companies 
each; and a corps of engineers, which 
comprises sappers and miners, &c. The 
force of the artillery and engineers is about 
9000 men. The different colonial corps 
which are maintained by the mother 
country comprise abont 5000 men. The 
army in the pay 'of the East India Com
pany in 1842 consisted of 21o,i5 7 officers 
and men, of whom 5531 were European 
officers, 445? native officers, 19,164 Eu
ropean soldiers, and 181,612 native sol
diers. In 1840 the expenditure of the 
East India Company in India on account 
?f the army amounted to 7,932,:WSl.; and 
rn IS:lo i~ amounted to 9,474,48ll. The 
East India Company also maintains a 
small naval force of its own. 

The naval force of Grrat Britain in
~luding ships in the course of construction, 
1s as follows:

Rate. Ships. Guns. 
1st. 27 21Ji4 
2nd. 37 3114 
3rd. 54 39;;4 
4th. 21 1050 
5th. 32 3440 
6th. 3-4, 8i0 

255 14.502
Gun-brigs, &c. 165 1,550
War and other steamers 123 
Hospital ships, police 

do., &c. 49 

On foe 592 16,05Q
lst of Jan., 1845, the number 

of ships in commission was 233. The 
number of officers was 7854; seamen, 
29,500 ; marines, l 0,500. The Parlia
mentary votes for the navy for 1845-46 
amounted to 6,936, Hl2l. On the opening 
of the session of 1845 the necessity for an 
increase in the navy estimates was an
nounced in the speech from the throne in 
consequence of "the progress of ste~m 
navigation, and the demands for protection 
to the extended commerce of the country." 
The payments on the annual gra~!5 of 
Parliament for the year 1844 for m1htary 
and naval purposes were as under:

Army • • £6,178,714 
Navy 5,858,219 
Ordnance 1,924,311 

13,961,244 
Greece.-The regiments of infantry of 

the line comprise about 3300 men, ~nd 
there are besides 4 battalions of frontier· 
guards, 1150 foot, and I GO horse gen· 
darmes, and 283 artillery and 210 cavalry. 
The expenses of the war department 
amount at present to 4,063,8.50 drachmas. 
The naval force consists of 2 corvettes 
of 2G guns each, and 33 small vessels, of 
104 guns altogether. The naval expen~ 
ditnre is 1,053,573 drachmas. 

Hanover.- Infantry, Hi, 176 ; cavalry, 
3344; artillery, 1466; total stren~'.h of 
the army, 21,206 men; and the nnhtarl 
expenditure 1,695,105 thalers,=290,000 f 

Holla11d.-There are 10 regiments~ 
infantry and a garrison battalion; 5 regt· 
ments and l srinadron of cavalry? 4 re
giments of arti!lcry; a ~orps. of en3meers'. 
sappers and mrners, which form. ~ bat\a 
lions; besides a corps of pontonn1ers. Tie 
expenses of the war dl'partment are 
12 000,0110 florins,= 1,025,0J('/. The uaval

7fo;ce consists of 85 large vessels of 220 .. 
l!llnS, and ·90 small vessels of :200. ~n~ 
The officers of the navy are 1 admiral, • 
vice-admirals, 3 rear-admirals, 21 ~ap
tains, 31 captain-lieutenants, and 2'.2 hd~· 
tenants. The expenses of the marme i 
partment are 5,29ti, 733 florins, =4.52,00~4 

.Llfexico.-The regular army 111 ~~ ia 
was l 9,G24 strong, and the active roiht 
30,000. y

Portugal.-The real force of the arm. 
is said to be 18,000 men and 180? hor~e;O 
but the full peace establishment JS 28, 

http:4,063,8.50
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men: infantry, includiug the municipal I 
guards (li80) of Lisbon and Oporto, 
21,150; cavalry, 3550; artillery and en
gineers, 3400. The number of troops in 
the Portuguese colonies in Africa is stated 
t.o be 4600, and in Asia 4400, total 9000. 
There are 19 companies of veterans, con· 
sisting altogether of 3000 men. There are 
besides nearly 2000 persons on the staff; in 
the military schools, fortresses, arsenals, 
and in the civil departments of the army. 
To these numbers must be added officers 
who have been temporarily removed from 
active service in consequence of political 
events and other causes, and who are said 
toamonnt to 2500 in number. The naval 
forrt of Portugal consists of 41 sail of 
944 guns. There are 2 ships of the line 
of 80 guns each ; 5 frigates of 50 guns ; 
I of 44 guns; 8 corvettes of from 20 to 
24 guns; ll brigs of from 10 to 20 guns. 
The expenses of the ministry of war are 
2,488,.249,1_70 rei~. The marine depart
ment IS umted with the colonial depart
me~t, and the naval expenses are not 
distinguished separately. 

!'russia.-The infantry, cavalry, and 
a;tillery are divided into guards and re
giments of. the line. The peace establish
ment consists of 7 4,586 infantry, 23, 124 
~valry, 15,651 artillery, and 2 544 en
gmeers. ' 

The total strength is 115,905 men. The 
wai: establishment is about 205,000 strong.
~his 5tate_n1ent however does not give an
j, equ.ate idea of the military strength of 
. rus.sia. The Land wehr of the first ban 
~composed of men from 20 to 25 years 

age who have served three years in the 
~gular army, and are then <lischaro-ed for 
be0 years, during which they are lEi!JJe to 
warcal~ed out. as the reserve. In time of 
stan<lt!Us ban is on the same footing as the 
both mg army, and equally liable to serve 
1Veh a~ home and abroad. The Lan<l

0 
m r the second ban comprises all the 

en aged from "•> •
only · . "- to 39, and 1s called out 

Com 

1~ time of war. The Landstnrm 

pnses all men from 1- to 50 h


capable of b . • · w o are 
Land1V earmg arms. Including the 

the 1a:hr of the first ban (81,048) and 


. .dwehr of the second ban (C'> GOS)
the ml1ttarv ~ f . -•
259,5ti\ rn~ ore~ o Prussia amounts to 
time of n, besides the Laudstur1n. In 

war the first ban is 13ll,U00 strong. 

The expenses of the wai:- department are 
24,604,208 thalers, = 3,600,0ud. 

Russia.-This great military power 
has in Europe an army of

?\.Ien. Horses. Cannon. 
386,000 i9,i:!U 1200 

and a reserve of 182;000 li,920 4i2 

Total 568,800 9 7 ,640 16i2 
Besides this force there is the army of 
the Caucasus 80,000 strong; and in the 
Transcaucasian provinces there is also 
another force of 80,000 men. There are 
besides-I, a corps <l'armce in Finland, 
which consists of 16 battalions of in
fantry and a brigade of artillery; 2, a 
corps in Orenburg of 16 battalions of 
infantry, a brigade of artillery, and l 6 
regiments of Cossa cs of the Ural ; 3, a 
corps in Siberia of 16 battalions of in
fantry and a brigade of artillery; and 
there are besides different corps of Cos
sacs amounting to 50,000 men. The ex
penses of the ministry of war are esti
mated at 30,000,000 thalers, = 5,000,000l. 
The Russian navy consists of 50 ships of 
the line, 25 frigates, 36 steamers, besides 
brigs and other small vessels. The ex
penses of naval establishments are esti
mated to amount to 12,000,000 thalers,= 
I ,800,000/. 

Sardinia.-The strength of the army 
in time of peace is 25,000 men, and 
100,000 in time of war. Sardinia pos
sesses a small naval force of 28 sail, 5 of 
which are frigates of 60 guns each. The 
expenses on account of the army and 
navy are not known. 
Saxon~.-The regular army comprises 

529 officers and 13,700 men, and the mi
litary expenditure amounts to l,339,i82 
thalers. 

Sicilies, Two, Kingdom ef tlie.-In 
1838 the army consisted of 44,948 meu: 
29,381 infantry, 44i3 cavalry, 2100 ar
tillery, and i 50 engineers. The expenses 
of this force are not known. There is 
also a small naval force. 

Spain.-There are 99,000 troops of the 
line: i5,485 infantry, ll,!!16 caTalry, 
9809 artillery, and 2795 engineers. To 
~hese numbers must be added the pro
vincial militia ( 43,095), which makes the 
total military force 142,200 men. This 
does not include the staff at head-quarters 
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and the persous employed in the civil de
partments of the army. The Spanish 
navy was almost entirely destroyed in 
the last war. It now consists of only 
3 ships of the line, 6 frigates, 3 corvettes, 
I) brigs, and 11 other vessels, and a mun
bcr of small craft. A corvette of 36 
gnus and two war-steamers respectively 
of 450 and 220 horse power were lately 
built in England for the Spanish govern
ment. The expenditure of thP ministry 
of war is 322,.334,008 reals. The marine 
departmeut. is united with that of com
merce and the colonies. 

States'![ the Church.-There are three 
military divisions: Rome, Ancona, and 
Bologna. The army in 1840 consisted 
of 14,680 men, a reserve of 6000, and 
3000 national guards of Rome and Bo
logna. The infantry comprised 9300 
men, of whom 3300 were Swiss, and the 
6000 others were not the pope's subjects; 
cavalry, 800; artillery, 800; gendarmes, 
l iOO; arquebusiers, 800; douaniers, 1200; 
and a guard noble of 80 men. The army 
cost l,i 56,029 scudi, = 380.000l. 

Swr;den and Norwa,y.-Strength of the 
~wed1sh army, 39,846; namely, 26,iOO 
rnfantry, sou_o cavalry, 4340 artillery, 
and 806 engmeers imd staff. Sweden 
has a naval force of 21 ships of the line 
8 frigates, and 255 small craft. Th~ 
army costs 4,118,240 thalers, = 289,000I., 
and the navy 1,414, I 00 thalers,= 100,000l. 
A conside;able portion of the expenses of 
the army 1s defrayed from the estates of 
the crown, and the actual military ex
penditure is not shown in the lnid<>et. 
Norway has a distinct military fore~ of 
12,150 men ( 10,000 infantry, 1000 ca
valry, and 1150 arti!ler! and engineers); 
an? a naval force, which consists of 6 
brigs and 117 gun-boats. The military 
a1;1d naval expenses of Norway are pro
vided for by the Norwegian storthing. 
The army costs 700,000 thalers, (specie) 
= 140,000/.; am! the navy 24;, 000 
thalers, = 49,0UOI. ' 

Switzerland.-The federal army is 
~4,019 strong, ~nd consists of 51,8G4 
mfantry of the line, 4200 riflemen, 1500 
cavalry, 5751 artillery, and 700 engi
neers, sappers and miners, &c. The ex
penses are not given in the 'Almanach 
de Gotha' for 1846. 

Turhey.-The army is reckoned at 
610,000 men, and is divided into four 
corps of nearly 40,000 each. There is 
the corps of Constantinople, of Roumelia, 
of Asia, and of Arabia. The naval force 
consists of 47 sail. The expenditure for 
military and naval purposes is not made 
pnblic. 

United States ef ]forth America.-The 
United States' army consists of 2 regi· 
ments of dragoons, 4 of artillery, and 8 
of infantry, and comprises ilti officers 
and 7590 men, besides the staff. The 
number of all ranks, including non· 
effective men, is 8600. This force is 
commanded by a major-general. T~e 
whole territory of the United Sta~ is 
divided into 2 military geographical 
divisions, which are subdivided into 8 
geographical departments. 1:he military 
force is stationed at 58 mihtary posts. 
The expeuses of the war department for 
the year ending 30th June, 1845, were 
8,231,317 dollars, = l,749,1541. The 
effective force costs 3,053,2~4 do!lars; 
pensions, 2,0 J.3,0i 2 dollars; fortifications 
and other works of defence, 705,980 dol
lars; Indian department, 1,02!/0J do!· 
lars · and there were small items for 
arming and equipping the militia. ..The 
expenditure on account of the m1htar~ 
academy at ·west Point was 123,19~ 
dollars. The cost of the military. esta· 
blishments in 1844-5 was less than it had 
been in any one year since 1832. In 
1837 and 1838 the expenditure in each 
year amounted to nearly 20,000,000 dol· 
Jars. In 1814 the expenditure was 
20,li08,3t)I) dollars. In 1811 it was only 
2,259,7 4 7 dollars. The militia of the 
United States consists of l.759,8 IO ofli· 
cers and men, In this number are co~
prised 662 general officers and 15,66} 
tidd officers and the total number o 
commissioned officers is 69,450. . 

The navy of the United States_con.s1sts 
of 10 ships of the line, l of winch IS G! 
120 guns and 9 of 74 guns; there are I. 
frigates of the first class o'. 44 guns an~ 
l of 54; 2 second-class frigates, each~ 
36 guns; 23 sloops of war of from 16 
20 guns · 8 bri o-s of IO guns each; 8 
schooner;· 9 ste~mers · and 4 store-sbi.ps. 

, ' d" tonThe sum expended nnder the irec 1 


of the navy department for the year 


http:store-sbi.ps
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ending 30th June, 184.5, was 6,4%,990 
dollars = I ,3SG,G IO[. The largest sum 
expended on naval estahlishmeuts since 
18!1 was i,9G3,678 dollars in 1842-3. 
From 1828 to 18:35 the expenditure was 
under 4,000,000 dollars a year. 

MILITAlff TE:\'U ltES. [FEUDAL 
SYSTF.JI.l 

MILITIA. In Great Britain and Ire
land the term is applied particularly to 
those men who are chosen by ballot to 
serve for a certain number of years 
within the limits of these realms. The 
regulatim1s of the militia service differ 
widely f~·om those of the conscription on 
the Contment: under the conscription the 
troops become members of the regular 
arm.l'., and may be marched beyond the 
frontiers of the state· whereas the Bri
tish _militia is enroll~d only for home 
sernce, and may be said to constitute a 
domestic ~~ard. [CoNSCRIPTIO)ol.] 

The· military force of this country in 
the ~ime of the Saxons was formed by a 
species of militia, and every five hydes 
of land were charged with the equipment 
of a man for the service. The c~orles, 
or peasants, were enrolled in bodies and 
placed under the command of the Ealder
meu or. chiefs, who were elected by the 
people Ill the folk motes. After the Nor
m~u conquest of the country the pro
p~·I:tors of land were compelled, by pro
vid_mg men and arms in proportion to 
their estates. to contribute to the defence 
?f th~ realm in the event of a threatene<.l 
mva•Ion 'Thth • · . e troops were raised undt:r 

e. authority of commission.~ of arra 11
whichh w · · ·1 ' ere Issued by the crown; and 
the command was sometimes vested in 
t e persons to whom the commissions 
-;er~ granted ; though frequently the 
cIg .constables, or the sheriffs of the 
t0.unties, commanded in their own dis
ncts. This militia seems at first tohave bee l" bl ' ' n Ia e to be marched to any 

Part ~f the kingdom at pleasure but in 
t ie re1 "D of Ed d I . ' b " war II. 1t was declared r aldstatute that no man thus raised 
~ iou. be sent out of his count,· except
In times of p bl" I "' re· f u ic t anger. From the 

ign ° Philip and Mary the lords-lieu~tenants have h d I hk" a t 1e c aro-e under the 
.mg•. of raising the militi~ in their re
spective counties. 

VOL. U. 

Charles I. having, by the 'Petition of 
Hight,' been deprived of the power of 
maintaining a disposable body of troops 
in the couutry, found himself in 1 fi4 l 
unable to suppress the rebellion then 
raging in Ireland; and was in conse
quence induced to commit the charge of 
restoring peace to the care of the 
parliament. The parliament immediately 
availed itself of the circumstance to get 
into its own hands all the military force 
of the nation; and in the following year 
the two houses passed a bill in which it 
was declared that the power over the 
militia, and also the command of all forts, 
castles and garrisons, should be vested 
in certain commissioners in whom they 
could confide. The king having refused 
his assent to the bill, the parliament made 
a declaration that it was necessary to put 
the nation in a posture of defence, and 
immediately issued orders to muster the 
militia; on the other hand, the king issued 
commissions of array for a like purpose 
to some of the nobility, and thus com
menced the war which desolated the 
country for several years. · 

'When Charles II. ascended the throne, 
the national militia was re-established mi 
its former footing, and the chief com
mand was vested in the king. The lords
lieutenants of counties were immediatelv 
subordinate to the king, and granted 
commissions (subject however to the 
king's approbation) to the field and regi
mental otlicers wl10 commanded under 
them. New regulatio11s respecting the 
amount of prope;·ty which rendered. I'.~r
sons liable to the charge of prnv1dmg 
men and arms were then e>tablisbed; an 
at that time no one who had less than 
200[. yearly income or less than ~HOO[. 
in goods or nwney could be compelled to 
furnish a foot-soldier ; nor could one who 
did not possess 50lll. per annum or ~n es
tate worth 60001. be made to prnv1de a 
man for the cavalry. Persous having 
less property were r~quired, accon!in~ to 
their means, to contribute towards findmg 
a foot or a horse soldier. The militia 
was then mustered and trained, by regi
ments, once a year and d'.lring four days; 
but the men were mustered and tram,ed, 
by companies, four times ii;i the year, and 
durino- two days each time. At the 

b . z 

1
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periods of mustering, every man was training they are not suhject to any 
obliged to provide himself with his own punishment which affects lite or limb. 
ammunition. The king is empowered to employ the mi-

These regulations, being found ex- litia in any part of the United Kingdom, 
pensive, at length ceased to be observed, but not out of it. The militia of Great 
and the trainings of the militia were dis- Britain may serve in Irdand, and that of 
continued in every part of the realm ex- Ireland in Great Britain: the period of 
cept the city of London. In 1i56, under service for each ont of the island to which 
an apprehension that the country was it belon12s, being at most two years. 
about to be invaded by a French army, When called into active service the of
considerable bodies of Hanoverian and ficers rank with those of an equal grade 
Hessian troops were brought over for its in the regular army, but as the juniors of 
defence; the spirit of the nation revolted each grade, aiid they may receiv~ promo
however at the disgrace of beiug indebted tion for meritorious services duhng a re
to foreign mercenaries for protection; bellion or an invasion ; but no officer of 
and these troops being sent back to the militia can serve on a court-martial at the 
Continent, a na-tional militia was again trial of an officer or soldier of the regular 
raised and organised under an act of par- troops. . 
liament in the 30th year of George I I. All persons not labouring under bodily 
The measure was generally popular, infirmity and not specially ~xcepkd_. .a:e 
though it did not meet with universal ap- liable to be chm-en for private m1ht1a 
probation; and there were many persons men and to serve either perrnnally or by 
who maintained the opinion that, for substitute. The persons excepted are
want of military knowledge and habits, peers of the real::n; comrni;s':one~ and 
this species of force could not be relied non-commissioned officers and privates 
on in the event of its being called into serving in the regular forces; half:pay 
active service. Experience has however officers of the navy, army and manues, 
shown that such an opinion is destitute of and commissioned officers who have 
foundation; and it was soon afterwards served four years in the militia ; members 
admitted that, when well disciplined, of corps of yeomanry and volm~t;~rs, and 
these constitutional battalions rivallecl privates serving in the local mihha; sea
those of the regular troops in the per- men and persons doing duty in the royal 
formauce of all military evolutions. It docks, at the gun-wharfs, and powder-_ 
may be observed here, that the greater magazines; also persons employed under 
part of the 1U,000 British troops who the direction of the Board of Ordnance; 
gained the battle of Talavera were men resident members of the two universities; 
drafted from the militia regiments at clergymen of the Established Church; 
home ; and so recently had they joined aim Protestant dissenting preachers~ pro
the army in Spain, that in the action vided they take the oaths of allegiance 
many of them bore on their accoutrements and supremacy, and exercise no other OC

the numbers of their form1~r corps. (Na- cupation, or only that of schoolmas~ers; 
pier, vol. ii.) constables or other peace-officers; articled 

The militia laws were repealed in the clerks; apprentices; free watermen on 
2nd year of George III., when a new act the Thames; poor men having more than 
regulating the service of this force was three legitimate children. and persons 
passed; ~nd in tl~e .2Gth George III. all above 45 years of age. To allevwte the 
the prevwusly existmg statutes relatincr distress of a poor man, when _drawn for 
to the force were formd into one l·n; the militia, and who has provided a 8?b
New regula~ions however were made' b; stitnte, the clmrchwardeus of the parish 
acts passed in the 42nd, 5Ist, and 52nd are hound to return to him a sum not ex· 
years ?f the same reign. The militia of ceeding 5l., or half the current price of 8 

the. kmgd~m .when embodied and in substitute. No one having served per· 
~~t~he s;:rvi:e IS subject t~ .the provisions sonally, or by substitnte, durillg thr~ 

e Intmy Act, or Articles of War· years in the militia can be obhged 0 

but when merely called out for aunuai serve again till it c~mes to his turn by
1 
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rotation; but if a man has served as a 
substitute for another, this does not ex
onerate him from serving again if chosen 
by the ballot. 

The militia when embodied is trained 
and exercised by battalions or regiments 
twice in a year, :ind during fourteen <lays 
each time, or once in a year for twenty-
eight days, at the discretion of the lords
lieutenauts or their deputies. 

The balloting of the militia has been 
suspended by successive acts of parlia
ment since J829. Since this prriod the 
commandants and staff only of the dis
embodied militia have been kept up. The 
expenditure for this purpose amounts to 
about 100,oool. a year. The number of 
militia regiments is 76 for England and 
Wales, J.5 for Scotland, and 38 for Ire
land. In December, 184.'i, a circular was 
addressed by the War Office to the colo
nels of the different regiments of militia 
of Great Britain, requiring them to com
~lete th: permanent staff of their respec
tive regm1ents to the full number limited 
by. 5 & 6 Wm. IV. c..37, namely, one 
adJ~tant, one serjeant·major, and seven 
serJeants. The staff of each regiment 
has beeu recently inspected; and the cir
cular recommends that notwithstanding 
some of the serjeants were unfit for active 
d~ty, they should nevertheless be re-
tamed.' as they were capable of dis
charging duties incidental to the ballot 
en.r?l.ment, as well as the exercise of th~ 
n_iihtia, and would be able to afford as
~!stance on the first training. It jg be
ieved that arrangements are now making 
(~ec~mber, 1845) for the ballotin"' of the 
militia in 1846. 

0 

. The supplementary militia is an addi
!10nal body of men which was first raised 
1h17 ~3, for the defence of the country at 
t ht Juncture. It may still be raised 
~ en t~e ~ecessities of the state require 
;!•and it is subject to the same regula
1~;~s.as the ordiuary militia. The local 

ini Ilia was a body raised in 1809 for the 
phurpose of replacin", iu certain ciistricts 
t e corp8 0 f l '° · ' ' G ,.o unteers. By the 52nd 

eorge III., this force may be marched 
~any part of Great Britain in the eveut 
~a rebellion or an invasion, and it may 
th ~ept embodied till six months after 

e 'ormer is terminated or the latter re

pelled. Persons enrolled in the local mi
litia cannot be compelled to serve in tJ,e 
regular militia till one year after their 
period of service in the former has ex
pired. 

The whole amount of the several 
militia forces in England alone exceeded 
200,000 men; and during the late war, 
when an invasion of the country was ap
prehen<led, the force which might have 
been assembled in arms amounted to 
more than twice that number of men. 

In France a militia was first raised 
from the provinces during the reign of 
Louis XIV.; but the several corps were 
dislian<led after the peace of Ryswick. 
In li26 was organised a force of the like 
kind, consisting of men chosen by lot 
from the towns and villages, and held in 
readiness to be assembled when required: 
and in 1778 these provincial troops were 
formed into 106 liattalions. Since the 
great Revol.ition, the National Guard 
may be said to constitute the militia of 
France. 

In the United States of North America, 
by an act passed in l i92, the principal 
provisions of which are still in force, all 
able-bodied white male citizens between 
the ages of eighteen and forty-fiv:, with 
certain exceptions, are enrolled rn the 
militia; and when drafts are to be made 
for active service, the individuals a:·e 
selected by ballot as in this country. 
The persons excepted are the executive, 
judicial, and representative offic,,rs _of the 
Union, those who are employed m the 
post-office department, &c.; and, in some 
of the states, persons are exempted who 
have scruples of conscience against bear
in" arms. The president has the power 
or" callin"' out the militia of the states; 
and. whe~1 on active service, it is subject 
to the same rules and articles of war as 
the r<"gular troops, but courts-martial for 
the trial of military offenders are com
posed of militia officers only. 

A militia may be a useful addition to a 
re"nlar standino- army, when it can be

0"' I d 'd drendered an efficient boi y; an • prov1 e 
a large number of p~rsons at a time are 
not withdrawn from profitalile industry. 
But any militia system which. inter~eres 
laro-ely with reoular occupat10ns 18 ~ 
Io~, to a count;y. A regular army i.

z 2 
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cheaper than snch a militia and more 
efficient. It may be argued that a militia 
possess the united characters of de
fenders of their country and of contribu
tors to its prosperity, while thry remain 
connected in social union with thrir 
fellow-citizens, and ar~ interested, like 
them, in the support of the laws and in the 
pr(scrvation ofgood government; and that 
it is in some respects otherwise with the 
soldiers of a regular army, who are de
voted exclusively to the profession ofarms, 
and have few feelin!!s in common with the 
rest of the commu~iity. However, the 
regular army of Great Britain that is 
employed at home is insignificant when 
compared with the regular force of many 
other countries in Europe ; and there is 
little danger to be apprehended from it 
to the liberties of the people, even if it 
should be increased to any considerable 
amount, because the money required for 
this service is voted annually by the 
parliament. [AR~IY.] 

MINES.-Under CoAL TRADE, p. 526; 
COPPER, STATl8TICS OF, p. 6:31 ; and 
InoN, p. 132, an account has been given of 
the three largest branches of mining in
dustry, to which we now add a brief no
tice of the produce of the lead and tin 
mines, in order to give a general view of 
the importance of the mines of Eno-land 
as a source of national wealth. " 

Leud.-The quantity raised and smelt-

Brass and copper manufactures •• 
Coals, culm, and cinders • • • , 
Hardware and cutlery • • . , 

Lead and shot • • . • • • 
Tin, unwrought • • • • • • 
Tin and pewter wares and tiu plate 
Salt 

Metals imported in 1844 :

Imported. Home Con-

Iron, bar • 24,483 tons sumption. . 21,.599Lead' pig and sheet 3 058 tons 49Tin ' · . • 12,085 cwts 2,056
Accordmg to the census of 1341 the 

number o~ p~rsors employed in mines in 
Great Bntam was as_ follows :-Coal, 

ed in the United Kingdom is believed to 
amount to about G0,000 tons, which is more 
than sufficient for our own consumption, 
and the remainder is exported. Foreign 
lead is imported into England, chiefly 
from Spain, but comparatively little is 
used in this country; in 1844only49tons 
out of 3058 tons imported. 

Tin.-The earliest commercial inter
course with Britain arose out of the trade 
for tin. (Diod. Sic. y. 38.) From 
1817 to 1837 the average annual produce 
of the tin mines in Cornwall was 4211 
tons. A duty of 4s., and fees equivalent 
to 5s., for each 120 lbs., were paid to 
the Duchy of Cornwall prior to 1_838. 
The consumption of tin in Great Britam 
from 1830 to 1837 averaged aunually 
3363 tons, which was about three times 
the annual consumption from 1800 to 
1810. From I 783 to 1790 the propor
tion of British tin exported was 7-!Uths 
of the total produce of the mines;. an~ 
it had gradually diminished until it 
amounted to I-5th only from 1830 to 
18.37. From 1815 to 1831 the annual 
average importation of foreign tin ~as 
213 tons· from 1831to18:38 the quantity 
imported' had reached l 52i tons. Nearly 
all the foreign tin is again exported. 

The exports of mineral produce and 
metals worked into manufactured goods, 
were as under in 1844 :

Quantities. 
388,88:2 cwts 

, • 1,754,l il tons 
451,043 cwts 

Iron and steel, wrought and unwronght 458,i45 tons 
15,664 tons 
22,:ll6 cwts 

13,4 i6,884 bushels 

Declared Yalue .. 
£1,i3t>,545 

ui2,056 
2,li9,08i 
3,193,363 

2i0,344 
ii,893 

5U(',G91 
~24,650 

£8,Sti0,635 

118,233; Copper, 15,407; Lead, 11,419 i 
Iron,"' 10,449; Tin, 6,101; Mang.anes~ 
275 · Salt 268 · Mineral not specified, 
31, l 73 ;-'Total; 193,825. 

The above number of persons who are 

* The coal-~iners anrl iron-m_iners ~,fei~~a:f~ 
chano·e occupatwns. In 1841 the iron t.Nal 'neit 
a stat'e of great depr('ssion, and th~ co ·mi 
were, on the other haml,. in full act.v1ty. 
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employed under ground in mines is nearly 
equal to an eighth of the total numbers em
ployed in the cultivation of the surface; 
to this number might perhaps be added 
18,148 quarriers. The number of per
sous employed in the manufacture (smelt
ing, &c.) of metals was 36,209, as fol
lows:

Iron 29,497 
Copper 2,126 
Lead 1,293 
Tin I,320 
Metal not specified l,9i3 

The total annual value (profits) of 
mines and irun works assessed to the 
Property and Income Tax in 1843 was 
as follows :

:Mines. Iron \Vorks. 
England and Wales£2,081,387 559,435 
Scotland 177,592 147,412 

The mines in Durham were assessed 
at 392,1121.; those in Lancashire at 
3-18,006/.; the Yorkshire mines at 
154,0i3l.; and the Staffordshire mines at 
19G, 149l. 

The Staffordshire iron works were as
sessed at 155,6851.; the Monmouthshire 
works at 56,89il.; Yorkshire iron works 
at 67,8901.; and Shropshire at 34,2791. 

MINISTER rBENEFICE.] 
.MINOR, M_INOIUTY.-A person is a 

mmor, accordmg to Enrrlish law. when 
he is under twenty-one y~rs of age. The 
term applies either to a male or female. 
[AGE.] 
· The term is derived from the Iloman 
law, in which persons under twenty-five 
years of age ( minores viginti annis or 
annorum) were, to a certain extent, under 
the care of a curator. [CcRATOR.] 

.MINT. The place where money is 
corned, f~·om the Anglo-Saxon 'my net,' 
and that m all probability from the Latin 
~oneta. It. is a part of the royal preroga
tive to com money. [COINING.] The 
Roman moneta was the place where the 
monPy was coined. It was a buildin" on 
the Capitoline Hill which was atta~hed 
to !he Temple of 'Juno Moneta. The 
subJ~ct of the earliest coinage is treated 
hy Eckbel, Doctrina Numorwn Veterum, 
Prolegome11a, vol. i. 

On the early Ano-Jo-Saxon coins are 
f~und, in addition t~ the names of the 
kmgs, those of other persons also, who 

are conjectured to have been the money· 
ers, because on later Anglo-Saxon money 
the names of those officers frequently oc
cur, with the addition of their title of ot~ 
fice. From this circumstance we may pro
bably conclude that they were responsible 
for the integrity of the money; and that 
they were the principal officers of the 
mint. 

In the Anglo-Saxon times an officer 
called the reeve seems also to have bad 
some kind of connection with the mint, 
or some jurisdiction over it; for in the 
Jaws of Canute it is provided, that if any 
person accused of fal:;e coinage should 
plead that he did it by licence from the 
reeve, that officer should clear himself by 
the triple ordeal. If he failed to do thi>, 
he was to suffer the same punishment as 
the falsifier himself, which was the loss 
of that haud by which the crime was 
committed, without any redemption either 
by gold or silver. (Leg. A11glo-Saxun., p. 
134; LI. Cnuti, § 8.) 

After the Norman conquest the officers 
of the miut appear to have been in some 
degree under the authority of the Court 
of Exchequer, as they were admitted to 
their respective offices in that court, and 
took the usual oath of office before the 
treasurer and barons. 

The mint did not attain its full con
stitution of superior officers until the 18 
Edward II., when a comptroller first ap
peared and delivered in his account, dis
tinct from those of the warden aml mas
ter, whose accounts also were distinct 
from each other. Thus they operated as 
mutual checks, and no fraud could be 
practised without the concurrence of all 
these three persons. One of the principal 
offices, namely, that of cuneator, and pro
bably others, descended by inheritance 
even in the female line, and the inheritor 
was sometimes allowed to sell it. See 
Hudin o-'s account of this office in his 
'Ann~s of the Coinage of Britain.' Svo. 
edit., vol. i., pp. 109-114, where its de
scent is traced from the time of Domes
day Book to the 4 Richard II. 

In the Anglo-Saxon aud the e~i·ly 
Norman period there were many ~unts 
beside the king's, arnl some were coutmned 
to a much later time. Barous nml 
bishops struck money, especially in Kiug 
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Stephen's reign, and in two or tliree in· 
stances the privilege of coining was grant· 
ed to the greater monasteries. Wolsey 
exercised this franchise, both as Bishop 
of Durham and Archbishop of York; aud 
there are coins of the Archbishops of 
Canterl>ury, distinctly marked as such, 
at intervals from Jaenberht, consecrated 
in 793, to the close of the reign of Henry 
VIII. Of the lay barons of Stephen's 
time, we have but one coin now extant, 
usually ascribed to Robert Earl of G Ion· 
cester. 

From a very early time the moneyers 
seem to have enjoyed exclusive privileges. 
In the 33 Henry II. the moneyers of 
York were expressly exempted from the 
payment <if the 'Donum' which was as
sessed upon the men of that city. (Mad ox, 
vol. i., p. 635.) In the 18 Henry III. 
the mayor, &c., of London were com
manded not to infringe upon the liberties 
of the king's moneyers of Lomlou, by ex
acting from them tallages or other cus
toms contrary to their privileges (CI. 18 
Henry III., m. 30); and before his 41st 
year those privileges appear to have been 
extended to the whole body of officers 
belonging to the mint; for at that time 
the bailiffs, &c. of Canterbury were 
orde_red .to appear in the Excheqner to 
receive JUdgment for having distrained 
up~m th; officers ?f that mint. (l\Iadox, 
Hist. Exc!z., vol. 1., p. 748 ; Ruding, An
nals, vol. 1v., p. 273.) 

The earliest grant of these privileges 
by charter was in the reign of Edward I., 
when the officers of the exchange and of 
the mint were (by the names of the 
keepers of the changes of the city of Lon
don and Canterbury, the labourers, or 
workers, money-makers, or coiners and 
other ministers deputed or appointed unto 
those things which touch the office of the 
changes aforesaid) freed ~rom all tallages, 
~ud were not to. be put rnto any assizes, 
JUrte•, or reco('mzance, and were to plead 
before the sa!d keepers of the chan"eS 
only, except m pleas appertaining u~to 
freehold aud the crown. 

These pr~vil~ges were confirmed by 
Ed'~~rd II. m his second year, with some 
a<ldiuons. . Letters-patent to the ~ame 
eflect were issued by Edward III., Hich
artl II., Edward IV., Henry VII.; Henry 

VIII., Edward VI., and Philip and 
Mary.* All these are referred to in the 
charter of incorporation which was 
granted 1.Jy Elizabeth in the first year of 
her reign, but those of Edward I. and 
Edward II. alone are given at length. 

In that year Queen Elizabeth, at the 
humble suit of the keeper of the changes, 
the labourers, coiners, and ministers 
deputed or appoiuted to those things 
which touch the offices of the change, and 
in consideratiou of certain general words 
in the former orants which hai.I occasioned 
them and th~ir predecessors to be mo
lested, granted and confirmed to th~m 
the letters patent aud grants aforesmd; 
and incorporated them by the name of 
the keeper of the changes, and the work· 
men, coiners, aud other ministers deputed 
to the said oflice. This charter gave all 
the officers various privileges and exemp
tions. This charter bore date at West
minster on the 20th February, and there 
were subsequent confirmations of it in the 
second, third, fourth, and fifth ):ears. of 
her reign. ltuding has cit~d _var10us ID· 

stances in which these pr1v1leges were 
intrenched upon; they were .nevertheless 
confirmed by King James I. m the second 
year of his reign ; by King Chari.es II. 
in his fourteenth year; ~nd by the rn~en· 
ture which was in force 111 the year 11 ·H, 
and which established the officers in their 
houses, places, &c., and in their charters 
and privileges. . 

These privileges they cont1_nue to e?· 
joy to the present time. (ltudmg, vol. 1., 
p. 47.) . f 

The following is the estabh?hment o 
which the Mint at present con>1sts :

1. A Master and Worker. The salary 
is 2oool. a year. The office of '?aster of 
the l\1int is usually conjoined with som_e 
other high official situation. In 184 3 , 

the Right Hon. W. E. Gladstone was 
President of the Board of Trade and 
Master of the Mint, and he was also a 
cabinet minister; on his retiring fro~ 
oflice, his successor in the mastership 
of the l\1int was Vice· President of the 

* There were also eonfirmationc:i in the 1 1-Ienr~ 
IV., Pat. p. n, m. 25; l Henry V., Pat., f.11· ~~. i 
Henry VI., Pat., p. I. m. 1i; 18 benry \I., I ,it., 
p. a, in. ~;>: 2:~ Henry V L, 1\Iich. Commun, fllt. 
17; Mauo~'s ~ISS., .IS o. 69, p. 94. 
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Board of Trade, but was not in the it might seem expedient to them, as 
cabinet. should-be necessary for the works of the 

2. The principal officers, forming a mint in the Tower of London; and to 
Board, viz:- bring the said workmen to the said Tower, 

The Deputy Master, and to place them there to work at the 
Comptroller, wages allowed by the said masters. And 
King's Assay l\Iaster, any of them which should be rebellious 
King's Clerk, and the in that case, to seize and arrest, and to 
Superintendent of Machinery and detain in prison within the said Tower, 

Dies. 	 and to keep in safe custody until the king 
3. 	 Officers in the service, viz. :- should dcterniine upon their punishment. 

The l\laster Assayer, These letters were directed to all sheriffs, 
Probatiqner Assayer, &c., who were commanded to assist the 
Weigher and Teller, said masters in carrying their provisions 
Surveyor of l\Ieltings, into execution. (Pat., 25 Edward III., 
Surveyor of l\Ioney-Presscs, p. 2, m. 13 dors.) This power to take 
Chief Engraver, workmen, &c., for the service of the mint 
Secowl Engraver, was not discontinued in the reign of Eli-
l\Iedallist, and zabeth. (Indent. with Lorison, 14 Eliza-
Clerk Assistant and Deputy Master. beth, in Harl. Jl:!SS., Brit. l\Ius., 698.) 

Besides these there are fonr clerks in The custom of placing the moneyer's 
the Mint-office, two porters, and two or name upon the coins prevailed, as already 
three other interior persons. observed, at a very early period; indeed 

The Company of Moneyers receive a we find it upon the money of Ecghber~t, 
rate on the coinage, conditionally 40l. to king of Kent, which is the second m 
each member when the coinage is under I point of antiquity in the Anglo-Sax.on
5oopooz. . I series, and must be dated about the m1d

f.udmg (vol. 1., p. 51-58) has given the; <lie of the seventh century. It was 
tables of. fees and wages for the several · usually stamped upon the reverse of the 
officers m the years 1584, 15~9, 1G49, I coin, but in some fow instances it is found 
1689, li39, 1'.-13, and 1797. upon the obverse, whilst the name of the 

Acomparattve statement of the salaries kiug is removed to the other side. The 
ru:id all~wa?ces, contingent expenses, and names of two moneyers sometimes occur. 
rall's of comai(e, between the establish- upon the same coin. From the time of 
?Jents of the French and English mints Acthelstau with some few exceptions 
~ 1836. will lie found p. 87-89 of the only, the u~me of the town .was added, 
cppen~IX to the ' Heport from the Select probably in conformity to his law that 
thornmittee of the House of Commons on the money should be coined within some 

3 ehRoyal lllint,' ordered to be printed town. (Wilkins, Leq. Auglo-Sa:r., P· 
Ot Juu.e, 18.37. 319.) The name of the moneyer is not 
In ancient ttmes extraordinary methods found lower than the reign of Edward I., 

w:re resorted to in order to furnish the but that of the mint was not entirely 
~uit With workmen. Thus in the 31st disused in the last year of Queen Eliza· 

Renry Ill, a writ was issued authori>in"' beth. 
eyner de B JI b ' " 	 · I t' ·la d rnsse to ring into Eno-- The mode of coinarre 111 ear y 1mes m 

sk~ll' f~om beyond the seas, perso~s this country, was v;ry rude; the soles·i ed m the coinage and exchanrre of expedient employed being to fix one die 
k" ve~, to work in the kingdom at the firmly in a wooden block, and to hold the 
3mg~cha.rge. (Pat., :n Hen. III., m. other in the Land as a pnucheou; when, 
d.)B nd Ill the 25th Edw. III. Henrv by strikin" the latter forcibly, and re-
e russel! and J h d C ' J " h · 1'onof tl . o n e icestra, masters peatedly, with a hammer, t e 11npres0

0 

P te Ie nuut, Were apl'ointed by letters- required was at le1irrth worked up. That 
6a · ~t to c?oose and take as many gold- no improvement of any importance Wallthit· s, snnths, and other workmen in made until the power of the screw '!as 

ecityofLondonand other places, where appfad to coi1wge iu the French nunt 
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ahout the middle of the sixteenth century. sence of the importer and the mint 
(Le Blanc, '.Fraile Hist. de 1llo11noyes de officers and the clerks, who calculate the 
France, p. %8.) The new invention was fineness of each ingot, and ascertain the 
not however admitted into our mint 5tandard value of the whole importation, 
before the year 15fil, when it was used when a mint bill and receipt is given to 
together with the old method of coining the importer, signed by the depnty-mas
by the hammer, until the latter was ter and witnessed by the comptroller and 
wholly laid aside in the 14th Charles II., king's clerk; the mint being bound to 
A.D. lfiti2. The coinage has been gra- return an equal weight of staHdard coin. 
dually improved by giving the rim of the The in nots are then made up into pots of 
money a completely circular form, in- a certain weight, and a portion of alloy 
stead of being, as it formerly was, ruder or fine metal calculated, which is to be 
and unfinished, and by milling the added in the melting to .produce the 
edg-es. standard; they are then c~st into bars 

From the money, when completely fit for the moneyer's operat10n; an as~ay 
finished, two pieces are to be taken from being made by the king's assayer, with 
every fifteen pounds weight of gold, and reference to the delivery of the bars, 
two, at least, from every sixty pounds from a sample taken from each pot by 
weight of silver, one for the private assay the surveyor of melting for that assay, 
within the mint, and the other for the the moneyer rolls the bar~ to proper 
trial of the Pix. No. 347 of the Par- thickness, and cuts out the piece for the 
liamentary Papers (Session 1845) is a stamping of the intended coi~1; and _hav· 
copy of the Report of the Pix jury which ing made that piece of the r~ght weight, 
made the assays and trials of Her Ma- th~y are coined, and are put !uto bags of 
jesty's coins in the Pix of the mint on a given weight to be exammcd by_ th,e 
the I ith of May, 1845. "The whole of king's assayer, the comptroller, the kmg s 
the monies are weiid1ed and tried in the clerk, weigher and teller, at the. process 
aggregate, au~ from the heap a certain called the pix. The money is then 
number of pieces, . about a pound in locked np till the assay is !cport.ed by 
weight,_ are ta~en promiscuously, and the king's assayer, when it ~s dehvered 
~elt~d mto an mgot, from which a por- to the owner weight for weight, as ex· 
t~on is cut for the assay. The computa- pressed in the mint bill which ha_d been 
tious and the result of these proceedings given, aud which bill and receipt are 
are shown in the verdict." then returned." 

The following is the proce>S which at The largest amount of gold and si!Yer 
present takes place, from the time at coined in auy one year between 1816 and 
whicl~ an ingot of &old is imported into 1845 was-gold, 1821, 9,520,7581.; silver, 
the mmt, to the per10cl when it is issued 1817, 2,43G,29il. There is no seignorage 
from t~e mii;it in the shape of money, as or charge for coining gold. In 184~ the 
stated m evidence to the committee on seignorage which accrued on the comage 
the r?yal mint, April 18, 1837, by J. W. of silver amounted to 2fi,fi49l., and on cop
Morr1son, Esq., the deputy-master. per to 21,9fi4l. [MONEY, p. 350.] . 

"Tl:e bullion. or i.ngots are brought to Burke, in his speech on econom1?al 
the n:mt, and it bemg ascertained that reform in 1780, proposed that tl_ie .Mmt 
such mg?t ·has been melted by approved should be abolished as a puhhc e~ta
refiners Ill the trade, and also an assay blishment and that the Bank of England 
upon the purchase by the king's assayer should take charge of t1re business of 
they are taken into the master's assay~ coining. "The Mint," he said," is am~· 
office, where pi~ces are cut out for him nufacture, and it is nothing else ; a1~d ~t 
to assay i the mgots are then locked up ought to be undertaken upon the pnnci· 
under the keys of the deputy-master pies of a manufacture: that is, for the 
co~htr~ller, and king's clerk, and as soo~ best and cheapest execution, by a con· 
as e rngol5 are reported by the master tract upon proper securities and under 
assayer, the,Y are wei15hed hy t~e weigher proper regulations." 
and teller Ill the mmt-oflice, m the pre- J There is a provision in the Act of 

http:cport.ed
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Union for maintaining a mint in Scot
land, and although every species of the 
money of Great Britain and Ireland was 
coined in London, the establishment of a 
ruint was retained in Scotland for above 
a century after the union. 

The reader may consult the Repol't 
from the Select Committee ef tl1e House 
of Commons, already referred to, in the 
Appendix to which he will also find 
a large collection of papers relating to the 
French mint, the mint of the United States 
of North America, and the Dutch mint. 

MISCHIEF, l\IALICIOUS. [MA
11crnvs INJURIES. l 

MISDEMEANOUR. (LAw, CRrnr
NAL, p. l ~ !.] 

MISPRI::i!ONOFTREASON. (LAw, 
CRD!I~AL, p. 187, nute.l 

MO!'\ ACHIS!\1, l\fON ASTE HIES. 
(Mo~K.) 

MODUS. [TITHES.] 
MONARCHY. [Seep. 362.J 
MO_NEY is the medium of exchange 

by which the value of commodities is es
timaterl, and is at once the representative 
and equivalent of such value. 

~arter is naturally the first form in 
win.ch any commerce is carried on. A man 
ha~mg produced or obtained more of any 
article than he requires for his own use, 
e:xchanges a part of it for rnme other ar
t~cle which he desires to poss<·ss. Bnt this 
simple form of excha11ge is adapted to a 
~de state of society only, where the ob
)ects of exchange are not numerous and 
where their •value has not been a'scer
ta1~1ed with precision. As soon as the re
lations of civilized lifo are establi><hed in 
a community, some medium of exchange 
b.ecomes necessarv. Objects of every va
~}ety a;e bought and so!J, the production 

winch requires various amounts of la
~ur; these at different times are relatively 
~ undaut or scarce· labour is bargained
1orasw11 · ' h e as Its products: and at length 
t. e exchangeable value of things in rela
tion t0 h " eac other, becomes defined and 
needssome co db 1. mmon stan ard or measurei[ ':" nch it may be expressed and known' 

is ~ot sufficient to know that a give~ 
qquant~ty of corn will exchange for a given
uantity of a m , I l fi. .tive . ans a iour, or their rela1 

a sta~da~: is not alw.ays the same; but if 
d be establu;hed by which each 

can be measured, their relative value 
can always be ascertained as well as their 
positive value, independently of' each 
other. 

As a measure of value only money is 
thus a most important auxiliary of com
merce. One commodity from its nature 
must be measured by its weight, another 
by its length, a third by its cubic con
tents, others by their uumher. The dive:
sity of their nature, therefore, makes 1t 
impossible to apply one description of 
measure to their several quantities; bnt 
the value of each may be measured by one 
standard common to all. Until such a 
standard has been agre(ed upon, the diffi
culties of auy extensive commerce are 
incalculable. One man may have nothing 
hut corn to offer for other commodities, 
the owners of which may not have ascer
tained the quautity of corn which woul'l 
be an equi vah'ut for their respective goods. 
To effoct an exchange these parties would 
either have to guess what quantity of each 
kind of goods might justly be exchanged 
for one another, or would be guided by 
their own experience in their particular 
trades. Whenever they wanted a new com
modity their experience would fail them, 
and they must guess once more. But 
with money all bi;comes easy; each man 
affixes a price to his own commodities, 
and even if barter should continue to be 
the form in which exchanges are effected, 
every bargain couM be made with the 
utmost simplicity: for commodities of 
every description would have a denomin
ation of ''al ue afii.xed to them, common to 
all and understood hy every body. 

But however great may be the import
ance of money as a measure of ,·al~t~ in 
facilitating the exchauge of c01~1mod1ties, 
it is infinitely more important m another 
character. In order to exchange his 
goods it is not sufficient that a man Lshould 
be able to measure their value, but he must 
also be able to find others who, having a 
different description of goods to offer ~s 
an equivalent, are willin~ to accept his 
goods in exchange, in such quantities as 
he wishes to di~pose of. Not to enlarge 
upon the obvious difficulties of barter:
suppose one man to have nothing but .corn 
to sell, and another uothiug but bricks: 
how can any exchange be effocted unless 
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each should happen to require the other's Ithe' mere instrument for assessing the 

goods? But presuming that this is actu
ally the case, is it probau!e that each will 
r~quire as much of the other as will be an 
exact equivalent; or in other words, as 
much as represents an equal amount of 
labour? Such a coincidwce might occur 
once or twice, but it is not con-::eivable 
that it should occur often. Corn is con
sumed annually: but bricks ouce pro
duced endure for many years; aud tlieir 
interchange between two persons in equal 
proportions, for any length of time, would 
therefore be extremely i:iconvenient. In 
order to dispose of his corn, the producer 
might buy the bricks and dispose of them 
to others; but in that case, in addition to 
the business of growing corn he must be
come a seller of bricks. llut human Ia-
hour bas a natural tendency to a division 
of employments; and as society ad· 
vances in wealth and in the arts of 
life, men confine themsl'!ves more and 
more to distinct occupations, iustead of 
practising many at the same time. [Dr-
VISION OF E,IPLOYMF.l>'fs.] With this 
tendency a system of simple barter is ob
vious!y incousistent; as by the one, a 
man 1s led to apply the whole of his la
bour to one business : by the other, he is 
drawn into many. By the one he has 
only to produce and sell: by the other he 
~ust also buy what he does not want 
hunself, and becorn~ a trader. 

But all these difficulties are removed if 
son;e one commodity ca.n be discovered 
which represents a certarn amouut of la-
hour, and whi~h all persons agree to ac
cep~ as an .eqmvalent for the products of 
their own i_nd:istry. Ifsuch a commodity 
be found, it is 110 longer necessary for 
men to exchange their goods directly with 
each other:. they have a medium of ex
change, wluch the.y can .obtain for their 
own gomls, and with which they can pur- ! variations in their exchangeable value 
chase the voods of otl;ers. This medium, are caused by abundance or scarcity-~Yi, 

wha!ever it may be, 1s llfoney. I the relations which subsist between supp,Y 
V. hen rnon."y has assumed the chara~- i and demand. Ko co111modity yet. ~it 

ter of a medrnm of exchange and eqm- . covered is exempt from the laws wine 
valent. of v~lue, the cumbrous mechani~m ' affect all others. If precise!);' the same 
of baiter gives place t~ ~ommerce. But 
wh~t miL'it be the qualities of an article 
which all men are willing to accept for 
the products of !heir own labour? It is 
now no longer like a weight or measure, 

value of commodities; but, to use the 
words of Locke, "it is the thing bar· 
gained for as well as the measure of the 
bargain." A bargain is complete when 
money has been paid for goods; it has no 
reference to the pl'ice of other goods, nor 
to any circumstance whatever. One part.y 
parts with his goods, the other pays Ins 
money as an absolute eqnivaleut. But 
though money as a medium of exchange 
thus differs from money as a mere stan~
ard of value; yet in both characters it 
should possess, if it be possible, one 
quality above all others-an invariable 
equality of value at all times and under 
all circumstances. As a measure of 
value it is as essential that it should always 
be the same, as that a yard ~hould al· 
ways be of the same lenf;th. And unless, 
as a medium of exchange, its value ?e 
always the same, all bargains are dis· 
turbed. He who gives his labour or 
his goods to another in exchange for a 
delusive denomiuation of value instead of 
for a full equivalent wliicb he expects to 
receive is as much defrauded as one who 
should' bargain for a yard of cloth aud 
receive short measure. 

But however desirable may be th.e 
invariableness of money, cornplet.e. ~m· 
formity of value is an impossibility. 
There is no such thing as absolute value. 
All descriptions of measures correspolJ(l 
with absolute qualities, such as ~engtl;, 
weight, and number,. and rna:l:' be wvaii· 
able. But as value 1s a relative and i;ot 
an absolute quality, it can have uo in
variable measure or constant repr~sen~· 
ative. The wine of all cornmod1ues JS 
continually chanrrin"' · rnme more and 
some less than otl1ei~.' Their real value 
depends upon the quantity of labour 
expended upon them ; but temporary 

quantity of bhonr were reqmred for :i 
Ion"' series of years to produce equ 
qua"ntities of any cornmodity, its !e~l 
value would remain unchanged; but if It 
were at the same time an object of de
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maud amongst men, vanat10ns in the 
proportion between its supply and the 
demand for it woul<l afect its exchange
able value. It follows therefore, that to 
be an invariaule standard, mPuey must 
always be produced by the same amount 
of laoour, and in such quantities as shall 
constantly bear the same proportion to 
the demand for it. 

But even if any description of money 
could be invented which possessed these 
extraordinary qualities, the value of all 
other articles would still be varialJ!e, and 
thus its representative character would be 
disturbed. At one time, for example, a 
giren denomination of money will repre
sent acertain .uumber of bushels of wheat; 
at another time, the same money, un
changed in real ,·a!t1e or in demand, will 
represe~t a much greater number. Every 
apphcat1on of machinery, every addition 
to the skill and experience of mankind 
facilitates production, aud by savin"' 
laixiur reduces the real value of con{:. 
modities. Their value is also liable to 
temporary depreciation from other causes, 
!rom to_o abundant a supply, or from an 
msuffic1eut demand. But if money main
flun .the same value, in relation to itself, 
notwithstanding the diminished value of 
other. articles, 'its proportionate value is 
practically inc.reasing. The consequences 
ofagrow.mg disproportion between the re
presentative value of money· and the value 
of co d' ·h mn:o ities are these: .1st. a p_roducer 
t~ to give a larger quantity of his goods 

an before for the same amount of money
2udly· Th h . . m '. ose w o are entitled to pay

ents m money, receive the value of a 
f~eatcr quantity of commodities than 

ey would have received if the relative 
value of m d ..
not bee . oney an of commod1t1es had 
· n disturbed, It follows from these 
c1rcum~ta 
C d. .. nces, t mt 1 as a general rule all re itors h . ,w ose debts have been calcu-Ita e d 111

. 
m d · 

any iucr one! .enve advantage from 
comm .~ase m .its value relatively to 
fit f odities; wlnle debtors derive hene
th roml any circumstance which raises 

e va ue of c d' · with th ommo· it1es, as compared 
increas· at of money: whether it be by 
depN· .111 ~ the value of the former or by

-cC!at1n" th . l f ' 
make the " . e ~a ue. o the latter. To 
lowin se prmc1plcs mtdligible the fol

g example may not be superfluous: 

Suppose a farmer to hold land under a 
lease for twenty-one years at a money 
rent; and that from any cause the value 
of agricultural produce is no longer re
presented by money in the same manner 
as when the arrangemeut was entered 
into with his landlord, but that the value 
of money has been relatively increased. 
In order to pay his rent, he must now sell 
a largPr proportion of his produce, even 
thongh its production may have cost him 
as much as ever. On the other hand, his 
landlord receives the same money rent, 
but is able to purchase more commodities 
than before on account of the increased 
comparative value of money. 

Thus far we have thought it convenient 
to confine ourselves to the abstract quali
ties and uses of money, and to explain 
such general principles only as are in
troductory to the consideration of parti
cular kinds of money, and of the modes of 
using and regulating them. 

Iu all ages of the world, and in nearly 
all countries, metals seem to have been 
used, as it were by common consent, to 
serve the purposes of money. It is true, 
that other articles have also been used, 
and still are used, such as paper in highly 
civilized countries, and cowrie shells in 
the less civilized parts of Africa; but in 
all, some portion of the currency has been 
and is composed of metals. We read of 
metals amongot the Jews, the Chinese, the 
Egyptians, the Persians, the Greeks, the 
Homans. In the earliest annals of CPm
merce they are spoken of as objects of 
value and of exchange; 'and wherever 
commerce is carried on they are still 
used as money. But as they were intro
duced, for this purpose, in very remote 
times, it is not probable that they were 
selected because their value was supposed 
to be less variable than that of other com
modities. l\Iore than two thousand years 
ago, indeed, Ari&totle saw clearly (but 
what did he not see clearly?*) that the 

* :Many imp0rtant principles of poli~ical eccr 
nomy, the discm·f'r~' of which is. attributed to 
A1lam Smith and other morlern writers, may he 
found in the works of Aristotle, exprt>ssed with 
wonderful pre<·ision anrl clearness. Mr .. M'Cul
loch, for example, refers to Locke as the first who 
laid it down that lahonr is the sonr<'e of value; 
but the same principle was aflirmed by Aristotle 
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principal use of metallic money was that 
its value was less fluctuating thnn that of 
most:other substances (Ethic. l'{icom. v. 5 ). 
But however clearly this great philoso
pher may have observed the true charac
ter of money, many ages after the cir
culation of metals, those who first nsed 
them were men eng:aged in common 
barter, who considered their own conve
nience and security without reference to 
any general objects of public utiEty. They 
must have used metals, not as a standard 
of value, hut as an article of exchange, 
which facilitated their barter. All metals 
are of great utility and have alwavs been 
sought with eagemess for vario~s pur
poses of use and ornament: but gold 
and silver are especially objects of desire. 
Their comparative scarcity, the difficulty 
and labour of procuring them, their ex
traordinary beauty, their singular purity, 
their adap.tation to purposes of art, of 
luxury, and display; their durability and 
compactness; must all have contributed 
to render them most suitable objects of 
exchange. They were easily conveyed 
from plac~ to place; a small quantity 
would obtam large supplies of other arti
cles; they were certain to find a market; 
none would. refuse to accept articles in 
payment which they could immediately 
t!·ansfer to others: and thus gold and 
silver naturally became articles of com
me:·ce, readily exchangeable for all other 
articles, before they were circulated as 
money, and were acknowledged as such 
by law and custom. 

The transiti.o!l of the precious metals 
from the condil!on of mere articles of ex
change, ~mongst many others, 10 that of 
a recogmsed standard of value by which 
the worth of all other articles was esti
matPd, was very natural. Merchants 
carrying their wares to a distant market 

in more than one purt of his works, and more ac
c~~a~ely than Ly Locke ( Ethic. iYfrom. v. O). 
A,.,am, h.e perf'ei_vt>d, perhaps as distinctly as an 
otJ1er writer, tit~_ distinction between productiv~ 
and unprodtH't1ve labour (Jletoph. ix. fi). As 
a~rer ~~ample we would refer to his account 
o ie onµ:m of barter, its development into com
merce, and the connexion of the latter with the 
use of money (Pot. i. 6). And la,tl an 
e.cono~ist must ?e struck with his ~Iear y, •rce : 
tion of the rPlahons between a division ~ e1~
ployments and the exchan«e of the produ ts f
labour (lb. ii, 2). o c o 

would soon find it necessary to calculate 
the quantity ofgold and silver which they 
could obtain, rather than the uncertain 
quantities and bulk of other commodities. 
They wonld not know what articles it 
would be prudent to buy until they 
reached the market and examined their 
quality and prices: but a little experience 
would enable them to predict the quan
tity of gold and silver which would be.an 
equivalent for their own merchandise. 
l\Ierchants, from dillerent parts of the 
world, meeting one another in the same 
markets, and finding the convenience of 
assessing the value of their goods in gold 
and silver, would begin to offer th.em for 
certain quantities of those metals, 1ns~·ad 
of engaging, more directly, in hartermg 
one descl'iption of goods for another; and 
thus, by the ordinary course of trade, 
without any law or binding custom, the 
precious metals would become the rnea· 
sure of value aud the medium of ex
change. . 

But when gold and silver had attarned 
tliis position in commerce, they were not 
the less objects of barter; nor were they 
distinguishable, in character, frolll any 
other articles of exchange. They were 
weighed, and being of the required fine
ness, a given weight was known as a de
nomination of value, but in the same man
ner only as the value ofa bushel of wheat 
may be known. In the earliest ~ges gold 
and silver seem to have been umversally 
exchanged in bars, and valued by weight 
and fineness only. The same custom ex· 
ists at the present day in China. There 
is no silver coina"e "but the smallest

"' , rpayments, if not made in the C?ppe 
tcl1m are effected by exchanging bits of 
silve;, whose weight is ascerta!ne? hy f 
little ivory balance, ou the prmciple 0 

d • . ' ,,, . c "")the steelyar .' (Davis s unna'. · --· . h 
Notwithstanding the ease with whic 

gold and silver are div i<led into the 
smallest portions, each of which is of the 
same intrinsic purity and '.'al~e as t~~ 
others, the trouble of we1ghm!l' ea. 
piece, and the difficulty of assnymg it, 
render these metals in bars, or other un
fashioned forms extremely imperfoct Jll· 

strnments of e~change, especially when 
· · How·they are used in small quantities: d, it 

ever accurately they may be weighe 
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requires considerable skill and labour to 
assay them, which in small pieces would 
scarcely be repaid. Even in large quan
tities the difficulty of assaying their fine
ness, in countries which have made con
siderable advances in the arts, is greater 
than might be expected. The Chinese 
affect much accuracy in the art of assay
ing. The stamp~d ingots of silver in 
which their taxes are paid, are required 
to contain ninety· eight parts in a hundred 
of pure silver, and two per cent. only of 
alloy; and strict regulations for main· 
taining this standard are rigidly enforced. 
Hence we should naturally infer that 
the attention of merchants and of all 
persons dealing in silver would be par
ticularly directed to the most accurate 
assays. Yet, at Canton, an enormous 
trade in opium has, for a long series of 
~ears, bee.n conducted entirely in sysee 
silver, which has been found to contain 
so large an admixture of gold that it bears 
a pren_iium of five or six per cent. for ex
portation to England. (Davis's China, (i :12.) 

If the Chinese have been unable to 
discover the presence of gold, which it 
would. be their interest to appropriate, 
how d1fficult ?mst it be to detect alloys of 
baser metals m gold or si Iver circulated 
amongst a people in the or<linary course 
of. trade. To obviate this difficulty 
c.omage was introduced, by which por
hons of gold, silver, copper, and other 
~etals have been impresstd with distinc
hve marks, denoting their character, and 
h~ve ?ecome current under certain deno
mi~at10ns, accorJing to their respective 
hei.ght, finene>S, an~ value. These coins 
a'e always been issued by the govt>rn

me~t of e~ch country as a guarantee of 
~eir gcnumeness; and the connterfeit
mg of them has been punished as a serious 
of!ence. against the state. 

f:J ri~h countries these three metals of 
g 0 .' silver, and copper ·are very con
ve~ient substances for the manufacture of 
ht~s, on .account of the <liffercuces in
! eir rel.alive value. Gold coins contain
mg a ~ugh value in srnall compass are 
co~i'enient for large payments, ;ilver 
co~ns for smaller pa)·ment< and copp0 rcoins for ti f ., <

1ose o the lowest value· while 
all the 1 - ' .sllla]l arg~r corns are multiples of the 

er. 1 hese several descriptions of 

coin serve the or<linary purposes of trade 
sufficiently wdl: they are universally re
ceived as money within the country in 
which they circulate, and the principal 
part of all payments of moderate amount 
are made in them. But payments of large 
amounts cannot conveniently be made in 
coins of any metal; and in this and other 
countries papl'r monl'y and various forms 
of credit have been used as substitutes. 
Of these we shall speak presently; but it 
will first be necessary to consider the 
suitableness of gold and silver coins as 
standards of value. 

Coins ma<le of these metals arc not 
exempt from the laws which govern tl1e 
prices of other commodities. They have 
accordingly varied in their own value, in 
successive periods, and are at no time 
secure from variation. In the sixteenth 
century new mines of extraordinary rich
ness were opened in America_ which were 
worked with such ease, and were so un
usually pro<luctive, that the value of the 
precious metals, as representatives of so 
much Jabour expended in their produc
tiou, was lowered all over Europe to 
about a third of their previous value. 
And thus a revolution, so to speak, was 
effected in the gol<l and silver coins of 
that period, as standards of value. Similar 
causes have produced the same effoct, at 
other times, though not in the same de
irree; and we cannot be secured against 
their recurrence. 

If the production of gol<l and silver be 
free, like that of otlwr comrnodities, the 
only circumstance which can permanently 
diminish their value, in relation to tl1em
sel ves at differeut periods, is a reduction 
in the quantity of labour required for 
their production. But they are also liable 
to fluctuations in their value by reason of 
variations in the demand for them in par
ticular countries. Though fashioned into 
coins, they retain all their properties as 
articles of commerce: they arc readily 
fused into other forms, and rendered 
available for all purposps of use and orna
ment; and the occasions of commerce 
often withdraw them from one country 
and attnict them else\1·hcre. From these 
causes their vahw, instead of being always 
the same, is liable to permanent altera
tions, anl also to occasional tluctuatio11. 
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Both gold and silver are alike subject 
to these general laws, and are therefore 
imperfect standards of value. If one be 
the standard independently of the other, 
it is liable to change in itself, and also in 
its relation to other commodities: if both 
be adopted as standards at the same time, 
they will not only each vary in them
selves, and in relation to other commo
dities, but they will .-ary also in regard 
t-0 each other. And thus another element 
of uncertainty is introduced into the 
coinage, which becomes still more imper
fect as a standard. , 

But it is not customary for the state to 
allow coius to fluctuate in their legal 
value according to the circumstances 
which determine the market prices of 
gold and silver. Coinage does not merely 
authenticate the weight and fineness of a 
piece of metal, leaving it to find its own 
level in exchange for other commodities; 
but it attaches to it a definite value, by 
fixing the standard price of the metal as 
well as the weight and fineness of the 
coin. The object of this regulation is to 
maintain a greater equality in the stan
dard; and as regards small fluctuations 
in the value of the precious metals, it will 
gene.rally hav~ that e~ect. But if any 
considerable d1sproport10n should arise 
between the standard price of lmllion and 
the market price, no such regulation can 
prevent a practical change in the stan
dard. If the market price should be
come cousiderably higher than the stan
dard pric<.', the coins woukl l•e melted 
down for the sake of the profit arising 
from the difference. If it should become 
c.onsiderably lower for any length of 
t11~1e, the value of the coins, though no
mmally unchanged, would in fact be de
preciated; for they would exchan"e for a 
less q11an1ity of other commoditi~s than 
they exchanged for before. And thus a 
currency composed exclusively of metals 
cannot be made an accurate standard of 
vain; by any expedients of Jaw. 

·" e may here remark, however, that a 
se1gnorage, or charge by government to 
cover ~he expel!ses of coinage, acts as a 
protection, w1thm certain limits arrainst 
the melting of coins, because uuies:' their 
value be depreciated by over-issue the 
~hole charge will be added to ilieir 

value as coins, and will be lost when they 
are melkd. For this amongst other rea
sons a seignorage should always be 
charged by the state. 

There is yet another imperfection in 
coins, as standards of value. 1\otwith
standing their natural durability, they are 
subject to continual wear, and must be 
gradually diminished in weight. They 
are also exposed to the fraudulent expe
riments of men whose trade it is to rob 
them of a portion of their weight by arti
ficial wear. The value of coins is there
fore certain to be continually depreciated 
by loss of weight, «part from auy other 
causes of variation. 

From all these circumstances it is evi
dent that gold and silver coins have qua
lities inherent in them which reuderthem 
necessarily imperfect standards of value, 
with whatever care and skill they may 
be re"ulated. But, in addition to these 
natui:al causes of imperfection, others 
have been artificially produced by errone· 
ous or dishonest political expedients. 
There is no country p~rhaps in which the 
coinarre has never been debased by the 
gover~1ment. Debasement of coins ',fas 
formerly a common artifice for increasrng 
the revenue of states. and it has been 
effected in three different ways:-!, by 
dimi11ishing the quantity of meta_J, of the 
standard fineness, in coins of a given de· 
nomination; 2, hy raising their nominal 
value and ordaining that they shall pass 
current at a higher rate; and, 3, by ~e
basing the metal itself-i. e, by leavmg 
the coin of the same weight as before, but 
reducing the quantity of pure metal and 
increasing the quantity of alloy. In a~ 
these ways have the coins of Englai! 
been debased at different periods of our 
history; and to so great an ex,tent were 
thev d,,based by successive kmgs, that 
from the Conquest to the reign of 
Queen Elizabeth, the total debasements ?f 
the silver coins have been estimated at 65 
per cent. (Lord Liverpool On Coins, p.35.) 
By expedients of an opposite cha~cter 
the standard of coins may be artificially 
raised ; and the result of mea~ures con
nected with the coinage of tl11s country 
was that in a period· of J15 years, from 
the '1st James I. to the !st George I. ~h~ 
value of gold coins, as compared wit 
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silver coins, was raised 39 per cent (I bid, 
p. 84.) No further examples are needed 
to prove the inconstancy of coins as a 
standard, when they form the sole cur
rency of' a country. 

But notwithstanding these imperfec
tions, the convenience of gold or silver 
coinage, as. money, has kd to the uni
ve1·sal adoption of' one or the other, or of 
both conjointly, as the standard of value. 
The objections to a donble standard have 
already been noticed, but thrnughout a 
long period of the history of this country 
we fiud gold and silver prevailing equally 
as standards. There appears to have been 
n~ public. coinage of gold, at the royal 
mmts, prior to the 4lst Henry III. The 
gold pennies coined at that time were 
expressly declared not to be a legal tender, 
an~ neve~ obtained a very general circu
lat1ou. Silver was then the universal me
dium of exchange, and the people were 
unaccustom~d to the use of gold as money: 
but as thetr commerce and riches in
cre3:1ed ~old naturally became more con
ven1e~t tor large payments. The results 
of. this progress became apparent in the 
reign of Edward III., who established a 
general circulation of gold coins which 
though partially introduced near!~ a hun~ 
dred years before, by Heury Ill., had 
Fot bee~ ~ontinued by his successors. 

rom tins tune gold and silver coins cir
culated together, and were both legal 
tenders. To what an extent their relative 
value varied at different periods has 
alr~ad~ been . noticed ; but they 'were 
equally recogmsed by law as authorised 
standards of value in all payments what· 
rer, until the year 1774, when it was 
tl~~;a:ed hy stat1;1te (14. Geo. III. c. 4:2) 

1 ' 
1n future, silver corns should not be 

a e~al tender in payment of any sum ex
~~dmg 251", except according to their 

ue by weight, at the rate of 5s '2d an 
ounce. This was a tem1iorary l~w . but 
was conf d b ' .th mue Y several statutes uut1I 
• e year 1816, when the Jeo-aJ tender of

s1 1ver coi r. b 
me ts ns was 1u;ther restricted to pay-
Ge~ Il~ot exceedrng forty shillings ( 56 
pay~ · c. ti8). And thus, as all large 
gold en.ts \Vere made and calculated in 
oh !coins, they became the sole staudard 

auesofara · real d- 8 comage alone was the 
me 1um of exchange. 

The expediency of adopting gold as 
the standard instead of silver, has lieen a 
question of much doubt and controversy 
amongst the highest authorities upon mo
netary affairs. It was the opinion of 
Locke, of Harris, and Sir William Petty 
(all great authorities) that silver was 
the general money of account iu England, 
and the measure of value in its com
mercial dealings with other countries. 
Its general adoption for such purposes was 
urged as a proofof its superiority as money 
over gold; and of this opinion are many 
thinkers of high authority at the present 
day. On the other hand it has been ar
gued, that the metal of which the chief 
medium of exchange is fabricated, should 
have reference to the wealth and com
merce of the country for which it is in
tended; that copper or silver coins of the 
lowest denominations suffice for the con
venience of a very poor country; but that 
as a country advances in wealth its com
mercial tra1Jsactions are more costly and 
require coins of corresponding value. As 
a matter of convenience this is undoubt
edly true. Gold is the standard in Eng
land; silver is the standard in France; 
and the comparative facility of effecting 
large payments in the current coins of the 
two countries can admit of little doubt. 
Habit will familiarize the use of silver, 
and render a people insensible to its in
convenience; but it is certain that in 
England fifty sovereigns can be carried 
about in a man's waistcoat pocket, while 
in France the value of that sum in siher 
would weigh about 48 lbs. troy: so heavy 
and bulky, indeed, would it be that a car
riage would he required to convey it from 
one part of Paris to another. 

But the convenience of coin for a cer-
tain class of payments is a question quite 
distinct from that of its fitness for a 
standard of value. It is not necessary to 
exclude gold from the coinage because it 
is not adopted as the standard; it may be 
circulated as freely as the people desire 
to use it, whilt>, instead of being the legal 
standard, its value may be calculated in 
silver. If silver be the standard, a larg~ 
gold coinage may circulate at the same 
time for the convenience of larger pay
ments, just as silver circulates for small 
payments where gold is the standard. In 
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either case, however, that metal which is and not, ·which is the most convenient 
cho.;en by the st:tte as the lawful standard form in which to make bargains? In 
gowrns all cakulations aud bargains, I what medium shall the whole property 
while the other metal merely couforn1s of the country be valued, from om• year 
to its standard, and is snb,idiary to it. to another? By what ~tandard shall the 
But even if the relative conveuience of rdative value of all things be compared? 
gold or s:lver as a standard were the sole How shall 1iuctuations be restrained in 
question, it could i1ot be determined by the value of this standard itself? These 
the modes of efiecting large payments are the questions to be answered. . . 
ouly. All payments are calculated as In favour of gold as a standard 1t 1s 
easily in the coins of one metal as argued that being less extew;1ve!y. used 
of auother, in whakver form they may for plate and other manufactures, 1t 1s less 
be actually eflected. But by far the an article of commerce than silver, and is 
greater number of bargains are made for confined more specifically to the purposes 
articles of small value. It is in silver of money. Ou the other hand, it is con
and copper that the consumption of all tended that gold is used in large quan
commodities is mainly paid for. The tities for jewellery, watches, and decora
wages of the country are paid and ex- tive purposes, and that being a compar~
peuded in that form; ai;d in that form tively scarce material, its comumpt10n, ID 

the prices of nearly all the ordinary arti- : this mauner, afiects its quantity and value 
cles of daily use m·e calculated. How- to a greater extent than the use o'. pla'.C 
ever the wholesale bargains of mer- affects the price of silver.* And m ~h~s 
chants may be conducted, the goods argument there is much weight, for It IS 
bought and sold by them are ultimately estimated that the quantity of gold com
distributed to the consumers in very pared with the quantity of silver !s as 
small quantities, the prices of which are • 1 to 50 · and their relative nine is as

1
estimated in silver and copper. The ag- 1 to i5. (See Bullion Report, 1810, 
gregate value of the small bargains must !Allen's Evidence.) ]'\ow it is e;·ident 
be eq~al to tl~at of the large me.rcantile ! that any variation in the commc~cial de
bargams which relate to the mternal Imand for gold must be more sensibly felt 
trade of· the country, and in frequency than a similar variation in the demand 
aud. number t~ey are, beyond all com- for silver. . 
panson, more important. It is certain But it is not sufficient to consider the 
also, that in the yast. operations of c?m: demand for the precious metals as articles 
merce the bargams, m whatever medmm of consumption ouly; tht')'. ~re sudden!~ 
th:y may .he calcul~tcd, are very rarely sought for in ·large quantities for othei 
paid for m a.ny com whatever, but are purposes. If the exchanges be uufavour
settlt><'. by vanous ~onus of credit; while· able to a country, its precious m.etals are 
all. mm.or transact10ns:-the bargains of in greater demaud for exportat10n t~an 
daily hfo-can be .adJ.usted by money its commodities; or if there be a foreign 
payments only. It is for such purposes, war, its metals are in demand for the 
therefore, .that ~he metallic currency of payment of the troops and for the pur· 
a country is m~mly needed; and it may chase of food and munitions of war. 
be contended with much force, that silver Here again gold must foe! tl1e demand to 
re1~resents the value of commodities more a greater extent than silver. If metl!IS 
umversally than gold, and is consequently be required for expo1tation in pay!llent 0'. 

a fitter staHdard. Igoods gold is sure to be preferred b) 
The fitness of .a standard, however, mercl~ants; it is compact and port1ble; a 

canm~t be determmetl solely by consi- large value can be exported at a smaH cost 
de~at1011s of c~nv~uience; for we must , aml without difficulty. while fifteen umes 
chie!l.y regard its mtrinsic qualities as a as much silver must be taken to dfoct tlie 
pe~manent measure of value. How shall 
umformity of value ue maintained as far 
~s practic~ble in tl~e money of a country? * For an account of the consnm ption of rZ~ 

and silvn in ,·arious manufactures, se~. Jacob...is the rnam question to be determined; the Precious ~Jetals,' chap. xxvi. vol. 11. P· 210• 
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same purpose. In war gold is even more 
in request than for the purposes of com
merce: its facility of transport is so im
portant that it must be obtained at any 
cos~ and it is consequently drained from 
all countries in which it can be found. 
Thus not only is gold. from its limited 
quantity, more sensibly affected by any 
increased demand than silver; but it is 
more peculiarly liable to great and sud
den drains from any country in which it 
forms the standard of value. 

If it should happen that one country 
has a large gold coinage in circulation 
in addition to all the bullion which is 
required for the purposes of commerce, 
while all the adjacent countries use a 
silver currency, and possess very. little 
more gold than is necessary for its con
sumption, it is clear that whenever a 
l~rge demand for gold arises, it must be 
directed to the country in which there is 
~gold .currency. That country will be 
immediately used by all others as a rich 
gold miue, whence abundance of metal 
without alloy, and assayed ready to their 
h~n~o, ~ay at once he grasped, without 
d~gsmg m the earth. No Jaws and no 
vig.1l~nce can restrain its export: as soon 
as it IS wanted abroad, it disappears like 
water through a sieve. And this has 
been the case with England. Every 
other country in Europe has a silver stan
da!d; and whenever gold i,s wanted, her 
COina~e supplies it. The extent to which 
gold IS exported when ·the foreign ex
changes are unfavourable may be c~ti
m~ted from the returns of bullion rc
~llled by the Bank at different periods. 

n !he. 28th February, 1824, the Bank 
~:\h its coffers 13,810,060/. in bullion ; 

• e same period, in 1825, it had8'71911001.; on the 31st August in that 
year its treasure was reduced to 
~8634,324[.; and on the 28th February, 

261 to 2,459,510l. Again in March18 
b 

36•the bullion amounted to 8 003 400l ' 
ut w d ' • " as re uced by the following Feh
~ary/ 0 3,938,750/. A similar exhaus
i1°1n0 treasure was exhibited in 1838-9. 

9~86e~~~ber• 1838! the Ban~ possessed 
1839 ' 

1· of bullion; and m August, 
Th no more than 2,444,oool. 

jecti ese are undoubtedly very strong ob
vo' ons to a gold standard, and in order 

44- 11. 

to test them thoroughly it would be satis· 
factory to compare the actual prices of 
gold and silver, and estimate their rela
tive variations. But such comparisons 
are extremely delusive, for there is no 
common standard by which to compare 
the price of each metal. If silver be 
purchased with gold, how shall we deter
mine in which there has been variation? 
Or if gold and silver be both purchased 
alike with bank notes, there is a standard 
wanting; for the notes are made to con
form to the value of the gold, and not to 
the value of the silver. These elements 
of uncertainty make all returns fallacious; 
but if reliance could be placed upon them, 
the fluctuations in the price of silver 
bullion would appear to be wry slightly 
greater than those of gold (see Bank 
Charter Report, 18.32, Sess. Paper, No. 
722, App. p. 98; Hanks ef Issue Report, 
1841,No.410,App.p. 316). Theserpsults 
do not corroborate the objections to a gold 
standard; hut it must be recollected that 
independently of fluctuations in the prices 
of bullion, a diminution in the quantity 
of money circulating in a country raises 
the value of the remainder, and di;turb,; 
its relation to the prices of other commo· 
di ties. It is in this form that the effects 
of an abstraction of gold must. be felt 
rather than in the price of bullion ; and 
though its influence upon prices is Yery 
injurious, the cause is not always percep
tible. If a country had a circulation com
posed exclush·ely of gold, it might some
tim(·S be deprived of all its money; if of 
gold and silver conjointly, it might some
times be dl•prived of all its gold; but no 
country could be deprived of all, or nearly 
all, its silver by the operations of com
merce. When paper money is added to 
gold and silver coins as part of the cir
culation, a country can always command 
a sufficient quantity of money ; but the 
drain of its metals has an important in
fluence upon the value of its circubting 
medium, and upon the operations of <.'Om
merce; but of these matters more will be 
said hereafter. 

The prineipal imperfections of the 
precious metals as standards of value 
have now been adverted to. Both of them 
are less liable to variations than any other 
known commodity wliich could be. used 

2A 
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for the purposes of money ; but of the 
two, silver would appear to be, upou the 
whole, the most suitable for a standard of 
value. 

But whatever metal may be chiefly 
used as money, there is a disadvantage 
attending the circulation of coins which 
remains to be noticed. To maintain a 
large circulation of them is the most ex
pensive mode of furnishing a people with 
a medium of exchange. In the first place 
the whole value of the metals of which 
they are composed, is subtracted from the 
productive capital of the country, in order 
to facilitate the exchange of other com
modities. Unless this expense be abso
lutely necessary, it is an unwise extrava
g::mce. It is as if chilJ.ren should play at 
cards with gold counters instead of ivory 
fish. Secornlly, the wear and abrasion of 
coins makes it uecessary to supply their 
deficiency with more of these costly 
metals, in addition to the amount already 
coined. Thirdly, not ouly are coins di
minished in weight, but great numbers 
are .irretrievably lost and destroyed. 
They are buried in the earth by misrffs, 
and never found again; they are lost in 
the sea ; they are wasted Ly fire· they 
are drop.ped i~ the roads, and tra;upled 
nuder toot with the J.ust and stones. 
Every acciJ.cnt of this !dud diminishes 
the wealth of.the country, and wastes the 
p:oducts of its labour. Some cheaper 
km~ of mom•y therefore should, as far as 
p<issi~le, be used as a sub;titute for gold 
uud silver ;-and such a substitute has been 
found in paper. 

Not ouly is paper more economical 
than gold and silver, but it is more con
venient than either f"r effectin" Jar,,.e 
payments, or. for transmitting s~rns ~f 
money to a distance. In this respect it 
excels gold more than gold excels silver 
A ~illion of mo:1ey may be paid i~ 
b,mk notes as easily as ten soverci "ns 
an~ transmitted to a distance even ~or;
easily. 

llut notwithstanding these advantages, 
paper may be deemed an imperfect in
?trumcnt of exchange, because it is sub
ject to forg_ery· It shares this defect, 
however, with other kinds of money 
Gold and silver coins are countcrfei ted ii; 
baser metals; paper-money is imitated 

by the forger. But the more exquisite 
the art with which a coin is struck, the 
more difficult is it to couuterfoit its im
pression; and, in the same manner, the 
more elaborate the design of a promissory 
note, the greater will be the ob;;tacles to 
forgery. i\o precautions, perhaps, can 
altogether prevent a spurious im.it~t.ion of 
'ialuable articles; but the possibility of 
forgery can only be objected to the use of 
paper-money in the same manner as the 
danger of buying paste orn~ments may 
be urged against the weanng of dia
monds. 

Paper is thus as well suited as any 
other material for the purposes ?f a c~r
rency · but its character is essentially <l1f
ferent' from that of other descriptions of 
money. Its cheapness, which renders. its 
use economical, prevents it f'.om bemg 
exchansed as an absolute e'lmvalen_t for 
other commodities. Gold aHJ. silver 
have a value of their own, J.istiuct from 
their value as money; but, ex<.:cpt in its 
monetary character, paper JS near~y 
worthless. To be accepted, therefore, Ill 

exchange for commoJ.it!es, paper must 
represeut some value besides its own. 

In considering what that va.lue may be, 
it will be convenieut to describe the cha
racter and fnnctious of a promissory note. 
The state, a bank, or some person of 
known wealth, iHstead of paJi.ug a s1m1 

of money in the ordinary .c?ms of th: 
country, issues a uote promisrng to pay 
that sum, on demand, to any perrnn _who 
shall preseut it for paymeut. '.£'his .1s 
the form of promissory notes w Inch cir
cnlate as money : but there are als? pro
missory notes, payable at some_piirtJ~ular 
Period which for reasons which will be 

' ' t of 
Presently explained do not form par 

' · · the a monetary circulation.. :r\ow, JJ'. ·ill 
ordinary transactions of life, no on~ " 
promise to pay a sum of money witho~t 
receivino- or expecting to receive an ~qui
valent f:!:r it and such equivalent, whatd
ever it may'be is the valne represente 

' • · L donby the note. Suppose that""' Ill on d 
owes Bat Edinburgh a thousand poun s, 
and that he has a tJwurnnd sovereigns to 
discharge his debt. ln>tead of u:~s
mitting the gold to Edinburgh. A t.i es 
it to the bank and exchanges it [0~ .a 
proruissory note of.that amount, w hie 15 



l\10:\EY. [ 355 ] MOXEY. 

accepte<l hy H in payment of his debt. 
In this case it is clear that the note re
presents a thousand sovereigns; and auy 
Jl(>rson in whose possession it may be can 
obtain them from the bank. Suppose 
again that C applies to D for a loan of 
IUOO/., for the repayment of which he is 
able to offer security in the shape of 
goods or property ; and that D, instead of 
advancing that sum in money, gives him 
his promissory note for lOllOl. payable on 
demand. In that case, the promissory 
note, if issued by a solvent person, would 
~e equally payable in coined money, but 
it would represent the security npou 
which it was given. The issuer of the 
no!e will suffer if that security be insuf· 
fici~nt, for he has pledged his own pro
pffty against it; but the interest which 
he expects to receive is a compensation 
for the risk he incurs in realizing, as it 
w~re, the property of another. A pro
nussory ~ote, it seems, may therefore re
present either coined money or capital in 
any o.ther form. But here an important 
question arises which affects the entire 
character of paper-money. \Vhy do per
sons accPpt promissory notes instead of 
gold and silver? Why are they satisfied 
with the representative of value instead 
of receh ing the nlue itself? For the 
explauati.01! of this point it will be neces
t~ry to ~n ide promissory notes into two 

mds, viz.: 1, those issued by the state, 
~r by a state bank; and 2, those issued 
~bankers, or other persons unconnected 

With the st~te. 
I. Promissory notes issued by the state 

~r ?Y a state bauk are under the pro-

the country in which it is issued; bnt it 
differs from gold and siiver, inasmuch as 
it cannot serve the pnrposes of an intt'r
national currcr.cy. Gold and silver are 
current all over the world, m:d their v~ihw 
is everywhere understood; lint paper
money is neces,arily confined to the pnr
poses of intc,rnal cirC;ulation. 

2. Promissory notes issued by bankt•:·s 
or other persons unconm·ctcd with tlw 
state, not being a legal tender, may be re
fused in payment of any <leht. They cau 
only be circulated, therefore, with the 
ei:tire concurrence of those who receive 
them. It is by means of ba11king ac
commodatio11s, however, that they usually 
get first into circulation. A person who 
wishes to borrow money is not very par
ticular concerning the form in which he 
ohtains it, and he willingly acC'epts a note, 
if it be offered him instead of gold. He 
probably owes money to another to whom 
he, in his turn, offers the note as payment. 
This third party will readily accept it, for 
he wishes to secure the paymeut of the 
debt, and if he distrust the value of the 
note, he may immediately call upon the 
party who issued it, for gold. When the 
credit and solvency of a bank are well 
known in any neiµ;hbourhood, its notes 
pass from haud to hand without any dis
trust, !mt th~y rarely circulate beyond 
the adjacent district. Within its own 
district they are received as money, as 
readily as a state bank-note is received all 
over the country; beyond its district they 
are sure to be returned for gold, just as a 
Bank of E1!dai;d note would be returneJ. 
from Hussi<~ A bank of issue is aim a 

~~on of the law, and are made a legal bank of dl·posit, and the people nmOllf:<t 
d' ~r. When once in circulation tlwy Iwhom its 1;otc5 are. circulated pay them 
isc ar~e debts as completely as the cur

rent com; they may not be refused in 
palment, although if from any cause their 
ya ue be depreciated, they mav be taken 
in exchang ~ •p f e 'or a 1ess sum than they 
thro e~s to represent. Such notes are 

creiore n1one t II · dpo>e 'u. ):• o a mtents an pur
golds, J<lst _as If they were composed of 

an. silver. Their value is liable to fluctuauon a c d' .und .' c or mg to the rpgulat1ons 
are elr '.~hich they are issued: but they 
pape a~ ul money, coined by the state in 
Such' instead ?f in the precious nwtals. 

money will be current throu,,.hout 
b 

into the bank whr'nce they issued, and 
receive credit for them-not as notes only, 
but as current money : and when they 
draw a<rain upon their deposits, they may 

. "' · .1 I · · receive the amount m ~olu anc silver or Ill 
state bank-notes. In this manner the di~-
· · ] I d titrnch?n. behn';n oca !1otes an o icr 

descriptions of rnom•y 1s gradually lm•t 
si,,.ht of· tl"'v arc rl'adilv convertible: 

" ' . • , . · 1 d 1 1. •tlwy ar;: um,·er~:uly C!l'Cn ate : iau;t 
famili::risc•s the use of them; and at 
length, without the s3nction or protectiou 
of any faw' tlwy become monq : U'nge, 
and not the state, has coined them. Still 

2--l 2 
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any one may refuse to receive them, ahd 
the extent of their circulation depends 
upon the credit of the issuer. Let awhis
per be heard against his solvency, and in 
a single day all his notes may be returned 
to him for immediate payment in the cur
rency of the state. 

The circumstances which occasion a 
large circulation of both these kinds of 
paper-money in a country, are the con
venience of such a circulation and the 
difficulty of obtaining a sufficient coinage 
for effecting the various purposes for 
which money is used. The demand for 
money is continually increasing in pro
portion to the increase of commodities in 
quantity and value : and in a rapidly im
proving country no coinage can keep pace 
with such au increase. When puper
money is issued it does not supersede 
gold and silver, but is used concurrently 
with them. Its denominations of value 
are the same as those of the coins; and if 
it be a properly regulated currency, it~ 
value will also be precisely the same as 
that of the coins of a like denomination. 
A hundred pound note should be of pre
cisely the same valne as a hundred sove
reigns. Ilut liow is this equality of value 
to be maintained between two descriptions 
of money differing so materially in cha
rac~r? Gold and silver, as already ex
Jllamed, have a known value as articles of 
commerce, and their real value depends 
upon the quantity of Jabour required 
for their production. If this continue 
unchanged for many years, their ex
changeable value may still be liable to 
~uctuation by reason of varying propor
t10ns between supply and demand. The 
~upply of them may be the same with an 
mcre~sed demand : or the demand may 
;emam the san;ie :1~d the supply be either 
mcreased or d1m1mshed. But paper has 
scarcely any real value when used as 
money ; th~ l~bour expended upon it 
~ompared with !ts denomination of value 
lS ~er~ly no~mal : and its value, sup
posrng its cred1~ to be good, must there
for4: depend ent1r~ly npon the proportion 
wh1c.h the quan11ty issued bears to the 
;eqmrements of commerce. If less be 
1~ued, t!1au. the;e .is a demand for, its 
ya! ue will ;ise ; if it be issued in excess, 
its value will be depreciated. So strong 

is the operation of this principle, that pro
missory notes, which are a legal tender, 
may even be raised above the value of 
gold, though inconvertible into specie, 
if their amount be sufficiently limited. 
This result was actually produced, after 
the suspension of specie payments in 
I79i; when, so far from being depre
ciated in value, hank-notes bore a premium 
over gold, until they were issued iu excess 
and fell to a discount. It is evident, there
fore, that the value of paper-money is 
independent of convertibility. If con
vertible but issued in excess, its value 
will b: depreciated ; if inconvei:tible, 
but limited in amount, its value will be 
sustained. And further, if governme~t 
paper and local notes be concu~-rently !n 
circulation, and if either be issued m 
excess, the value of both will be dep~· 
ciated, because the aggregate quantity 
of paper-money will be increased beyond 
the demand for it. 

The mode of reo-ulating the issue of 
paper-money so as t~ sustai~ its :alue and 
to prevent it from fiuctuat~on, is one of 
those difficult problems which have p~r· 
plexed theorists and statesmen'. and sill'. 
remain to be completely elucidated .bJ 
experience; but the principks upon which 
any sound system of paper-currency must 
be founded are now agreed upon by the 
best authorities. 

Let it be supposed that no paper-money 
is in circulation but government n?te;;, 
inconvertible into specie, and that. it .1s 
the desire of government to mamtaid 
them at the same value as t11e gold and 
silver coinage. By what principle coul. 
the issue be regulated so as to effect this 
object? Gold and silver maintain a rea· 
sonable steadiness of price, as they a;e 
possessed of a real value, and bein~ 1? 
demand all over the world, are di>t~· 
buted in quantities proportioned to t e 
wants of each country. 'Without any stu~· 
dard price being fixed by the state, thd~ 
value will therefore be self-regulate f' 
but paper-~oney, not being possesse~. 0 

any real value, has no element of st~bih~ 
in itself, and unless its issue be adJ.ust~ 
with the utmost nicety, its value ~ii\ to 
constantly fluctuating. As the obJec b 
be secured is an equality of value e
tween the precious metals and paper· 
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money, and as the former have au ele
ment of stability which is wanting in the 
latter, it is clear that paper-money must 
be made, in some manner, to conform to 
the value of the precious metals. Now 
this can only be accomplished by making 
paper-money convertible into gold or 
silver, whenever its holders demand such 
a conversion. To regulate the issues of 
inconvertible paper is like filling a vessel 
with water, in the dark, and without a 
measure: it is by the overflow only, that 
the vessel is known to be full ; w bile a 
convertible paper, under proper regula
tion, adjusts it~elf to the standard of the 
precious metals. 

If convertibility be desirable when 
there is no other paper in circulation but 
that issued by government, it is indis
pe.nsable when promissory notes are per
~utted to be issued by other parties; for, 
m !hat case, it is necessary to guard. 
a.gamst an excessive issue of both descrip· 
!Ions of paper; and when government 
pape~ is convertible, other issues of paper 
'l'lll 1n some degree conform to its stand
ard, as it, in its turn, conforms to that of 
the precious metals. 

The manner in which convertibility 
restrains the over-issue of notes may be 
~~ explained. If too much money be 
m c1r~ulation, its value is depressed, and 
the prices of commodities relatively raised. 
It thus becomes more profitable to export 
mouey than commodities in payment of 
~he pr!ce of imports; but paper-money 
. ot being current abroad, gold or silver 
18 taken, and whenever this occurs, the 
:xchanges ar~ sai.d to be unfavourable. If 

.state bank 1ssumg notes be required to 
~ive gold or silver in exchange for them 
11 must be constantly possessed of a larg~ 
store of t~e standard metal. If it be the 
so~e 0.r chief bank of issue, it will be the 
prmcipal depository of bullion in the 
00

fu1try; and thus any drain caused by
uh. flourable exchanges will be first and 
c ie Y felt by it. Persons wishing to 
i:port~nllion will demand it of the bank 
bane:\ ange ~or notes. In this way the 
fo . 8 appriseu of the state of the 
is~bexchanges, and learns that money 
of' a u~dant; while it has the power

unmediately cont · · . .by me f . ract1ng its c1rculat10n 
~us 0 this very demand for bullion. 

It has merely to lock up those notes 
which it has received back in exchange 
for bullion, and every exportation of its 
bullion efl'ects a proportionate contraction 
of the currency and restores the ex
changes to a healthy state, by adjusting 
the quantity of money to the requirements 
of commerce. This is a simple mode of 
regulating the circulation of a country, 
and if all the paper-money were issued by 
one body only, it could not fail to be efl'ec
tual, So far as the principle has been tested 
in England it has been successful; but its 
operation has been interfered with by the 
competing issues of many independent 
banks, and by the admixture of banking 
business with the issue of notes, in the 
bank itself. Both these causes of dis
turbance have been partially provided 
against by the recent Bank Charter Act 
(7 & 8 Viet. s. 32), and the experience 
of a few years will show if there be any 
imperefction in the principle, that the 
paper-circulation of the country must be 
regulated by the foreign exchanges. 

Any further reference to the particular 
laws and practice by which the circula
tion of this country is regulated, in con
nection with a complicated system of 
banking, will he unnecessary for the ex
planation of principles, and these matters 
have already been treated under another 
head. rBA:sK.] But we cannot quit the 
subject 'or convertibility without advert
in"' to a point of great importance. In 
order to regulate the issues of paper with 
reference to the exchanges, it is by no 
means necessary that gold or silver coins 
should be given by the issuing body in 
exchange for its own notes. Uncomed 
bullion would serve the purpose equally 
well, and would occasion a considerable 
economy in the coinage. It would be 
sufficient, therefore, to require the bank, 
or other issuing body, to give bullion in 
exchange for its notes, at the standard 
price whenever a certain amount shouk! 
be d~manded. There can be no object 
in giving facilities to every person who 
possesses a 5/. note, to exchange it for 
gold, and much mischief is caused . by 
such facilities, in times of panic; while, 
on the other hand, no impediment would 
be offered to the great operations of com
merce by raising the minimum quantity 
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of bullion to be demauded. By this 
arrangement whenever notes fell below the 
nlue of bullion, they would be brought 
iu exchange for it, until the prices of 
both were again E'qualizetl; autl if by any 
undue limitation of issue, .the value of 
notes should be raised above that of bul
lion, the bank should be obliged to give 
its notes iu exchange for bullion. In this 
manner the circulation would be eularged 
antl the equilibrium bNween gold and 
paper restoretl. This exeellent system was 
proposed by the late l\1 r. Hicardo in his 
able pamphlet entitled· Proposals for an 
Economical and Safe Currency,' and was 
carried. into effect, for a short period, on 
the resumption of cash-payments, in 1819, 
but was succeeded by the present plan of 
convertibility into gold coin, which is 
n_wre costly and less secure iu its opera
tion. 

In regard to the issue of paper-money 
there are two antagonist theories, which 
remain to he noticed, al though it will be 
impossible to enter fully into the argu
men~s ~1y which each is supported. By 
one it is proposed that all paper-money 
should, like gold and silver, Le coined 
hy the state alone, in order that its issue 
may Le properly re<>ulated and its con
''er~ibil_ity secured. ~ lly the other it is 
mamtamed that the issue of paper-money 
~llou!d. he open to all persons without 
restnct1on, like the drawing of bills of 
exchange, except. in so far as securities 
~ay be necess~ry for the solvency of the 
JSs.ue1:s. In this country neither of these 
prmc;ples ~as been adopted singly, but 
the c1rculat1011 has been founded upou 
the union of '.hem hath. It has, however, 
hcen the policy of the government gra
dually to contract the issues of private 
hanks, and to replace them by the notes 
of the Bank. of England, which, for the 
r_urpose~ of issue, now stands in the posi
tion of tne government it~elt'. 

In considering the relativ~ merits of a 
~ystem .o'. government issues and of the 
C<~mpet1tiou ~mongst issuing bodies, there 
ai e three maiu .quest!o.ns to he considered 
-1st, the profits ar1smg from the issue 
~>f notes; :1ndly, the solvency of the 
issuers; 3rdly, the convertibility of the 
~ates and the securities against over
issue. If the two first questions were 

the sole consideration, it would he diffi
cult to oppose the claims of those who 
insist upon the right of free issne. 

I. The profits arising from the circula
tion of paper may be regarded as one of the 
many forms in which profits are realized 
by trade. It is true that the right of is>uing 
money has ordinarily heen claimed. as a 
royal prerogative, and that pronnssory 
noks might be inclmled in that category. 
If such a claim had been made on the 
fin;t introduction of paper-money, it could, 
undonbtetlly, have been supported by 
the allalogy which p<1per-mouey bears to 
a coiuage; and if the law had pronounced 
in favour of the claim, a lucrative prero
gative would have been create~, instead 
of a profitable branch of bur.km~. llnt 
no such claim was advanced: the issue of 
notes has always been distinct fr?m the 
coinage of money; and the state 1s .~ow 
no more entitled to the profits ammg 
from a paper-circnlation, thm to the pro
fits of any other description of Lusn1ess. 

2. The solvency of the isrn.ers of pro
mi~sory notes is a matter winch can be 
provicied for bv law. There' are few who 
will question the neccs&ity of som~ seen· 
rity, when money is permitte~ to be issued 
by private parties. It is, mdeed, co~
tended by some that a promi~sory note is 
like a bill of exchange-that it repr~se~ts 
capital and securities, a_nd. tha:, m, 1~ 
representative character, 1t 1s circulate 

d. f theinstead of money, upon th~ er~ it 0 se 
issuer, and upon the respons1h1hty of th~, 

1who accept it. But there is an essentJa 
difference between a promissory note and 
a bill of excha1io-e. The one is money 
and discharrres a debt· the other leaves a 

"' , ·11 b mesdebt ontstauding until the In eco 
due and is paid. Again, a note p~ssf 
from hand to hand upon the sole credit 0 

the issuer; a bill of excha11ge passes n~: 
only upon the credit of the acceptor,? 
also upon the credit and responsibihty 
of each endorser. A bill is circul~te.d 
amono-st me1·chants precisely as credit 15 

given°to persons of known solvency; bt 
a promissor~ no.te, what~ver 1~iay ~e ;1

1
:1solvency of its issuer, 1f received atd. 

d • fi •tJ !S
is received as money, au IS a '" . t 
charge of a debt. It is olrviou>IY .JD~~ 
therl'fore, that when the state per~ni~ 
important a privilege to be exercise as 
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that of the issue of money, it should at 
the same time provide securities against 
it1 alm;e. Such securities cannot be en
forced without interferinrr, in some mea
sure, with an unrestricl.ed freedom of 
issue, but they are essential to the public 
safety, and should on no account be ne
glected. 

3. But the solvency of the issuers of 
notes concerns those parties only, who 
inay happen to hold the notes of a parti
cular bauk: it does not affect the whole 
country. If a bank foil, its cn.ditors suffer 
like the creditors of any other bankrupt 
1irm; but the general business of the 
country is not disturbed by its failm·e. 
<Jn the other hand, however, the regula
tion of its issues has an influence npon the 
enfire trade of the country. However 
~flectual may be the securities against the 
rnsoh·ency of private hanks-however 
complete the protection of the iudividual 
holdm of their notes-the public inter
ests are still in need of protection against 
the cousequeuces of an ill-n•gulated cur
rency. The securities against insolvency 
and the securities against over-issue are 
entirely (listinct: the former may be com
plete; the latter may, at the rnme time, be 
moperative. The mode of sustaining the 
va!u~ of paper-money on a par with the 
pre~1ous metals has already been ex
P!~mcd. It is only by means of converti
bility and by a reference to the foreign 
exch~nges, that the i>sues of paper can 
~ adJu.sted .to .the ~ants of the country; 
and this ~rmc1ple is iucompatible with 
n unrestricted issue of paper by private

banks. 
If no control he exercised hy o-overn

~ent or by some ceutral body, o~er the 
issues of private banks, notes will be cir
c~late<l, not accordiug to any fixed prin
ciple, nor with reference to the ex
~han~es b t t .b k~ • u o prornote the busmess of 
af ~ng. If too many should be in cir

cuhaation, the action of the foreirrn ex
c nges cannot be brouo·ht to bea~ upon
n1any · d "' , rn ependent banks with sufficient 
wrce a11d 1· · bT t istrnctness, and the converti
~: 1ty 0~ all the paper-rnoney in the 
~unt1·,- 1 •
is th d' 8 consequently <'ndangered. This 
b e a~g;r which is sought to be averted
Yrestrictions h · .1Y.inks, upon t e issues of pnvate 

and by the gradual substitution of 

the notes of one issuing body for those of 
many. No interference with the bnsim.'Ss 
of banking would be jm,tifiablc, except for 
the protection of the public interests; but 
the evils arising from the suspension of 
specie payments are so great, that every 
practicable precaution must be taken to 
avert it. It deranges all cornmercial 
transactions, it injures public credit, dis
turhs prices, and suddenly withdraws the 
standard of value hy which all existing 
obligations and all future bargains are to 
be adjusted. When notes are issued by 
one body only, a limitation of its issue!', 
as already noticed, may sustain thl'ir 
value; but when many independent bodies 
are issning notes, dnring a period of in
convertibility, there is no principle at work 
to regulate or to limit their issues, aml 
it is tilmost certain that their notes will 
not only be greatly depreciated, but also 
will be liable to constant fluctuations of 
value. 

There are some political reasoners who 
have ascribed every commercial convul
sion to an ill-regulated currency; while 
others deny its infiuence upon prices and 
upon the generul arrangements of com
merce. The opinions of Loth these par
ties are probably extrenw, and their facts 
somewhat exag·gerated; out the tem
perate view taken by l\Ir. S. Jones Loyd 
may be adopted with less hesitation. He 
says, "The currency, in which all trans
actions are adjusted, has the same refer
ence to the healthv state of trade, which 
the atmosphere i~ which we all live has 
to the physical constitution of our bodies; 
irregularities and disorders may ari;.e 
from a variety of causes, but the duration 
and virulence of them will materiu!iy 
depend upon the pure, healthy, and welf
regulated condition of the medium in 
which they exist. A well-mauaged cur
rency cannot prevent the occurrence of' 
periods of excitement and over-tradi11g, 
nor of their necessary consequeuces
commercial pressure aud distress; but it 
may tend very powerfully to diminish the 
frequency of their return, to restrain the 
suddenness of their outbreak, and to limit 
the extent of their mischid'." (Remark• 
on the 1fla11ageme11t qf tlie Circulation, 
I84V.) 

As yet such promissory notes only have 

http:unrestricl.ed
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been spoken of as are payable on de
mand: but a few remarks may be added 
concerning promissory notes and bills of 
exchange payable at some period more or 
le>s distaut. These are regarded· by some 
as paper-money, and are said to form part 
of the general circulation; but the essen
tial distinction between them and paper
money has been more than once noticed 
above. They do not discharge obliga
tions, but are merdywritten engagements 
to discharge them at a future period : 
they are one of the many forms of credit, 
aud as such are used as substitutes for 
money ; hut they cannot he considered a 
part of the national currency. When 
transferred from one hand to another they 
do not pass as money, but as the transfer 
of a debt, of which the payment is guaran
teed by each endorser in succession. 
It is true that they are among the most 
efficient agents for ec9nomising the use 
of money, and that they leave the circu
lating medium more free for other pur
poS<'S, in which payments are made in 
notes or specie. If this were not the 
ca,;e the circulation of notes must be 
almost indefinitely increased in order to 
meet the various demands of commerce· 
but this economy in the use of money 
makes a comparatively small circulation 
sufficient. It is this circulation, however, 
of which the relative scarcity or abun
dance affects the prices of commodities 
and the foreign exchanges. The final 
settlement of a bill of exchange must be 
adjusted in the current money of the 
country. If money be dear, the acceptor 
exchanges more goods for it in order to 
meet the bill when it becomes due · if 
money be relatively cheap, he make~ a 
better bargain; but the bill of exchange 
itse!f is no more money than the gooJs 
w?1ch. had been . originally purchased 
with it. . Every bill of exchange when 
first drawn and accepted, aud subse
quently en~o_rsed, represents, at each 
transfer, a d1stmct commercial transaction 
of which the bill is the immediate result'. 
The number and amount of bills of ex
change in circulation cannot, therefore, 
be adJed to the cut·rency in order to com
pare the aggregate circulation with the 
aggregate amount of commodities . for 
those commodities which are excha~ged 

by means of bills may be set off again8t the 
value of other commodities represented 
by the bills, while the notes and specie 
taken together, may be comi.iared with the 
a"'gregate of other transactions, added to 
tl~e balances of accounts arising out of 
the final settlement of bills of exchange. 
It is undeniable that bills of exchange 
perform many of the functions of money, 
and they are regarded. as a part. ~f t~e 
circulation bv some high authorities m 
monetary matters ; but it appears to ns 
that the balance of reason and of autho
rity inclines to the other side and assigns 
to hills of exchange a di~tinct place.as 
substitutes for currency mstead o.f m
cluding them as part of the c;urre.ncy itself. 
(See the Evidence upon this pomt before 
the Committee on Banks of Issue, 1840.) 

A similar question arises in reference 
to the monetary character to be assigned 
to banking deposits: are they currency 
or not? The transfer of deposits pays 
debts and purchases commodities ; it per
forms the functions of money. and so far 
would seem to be a part of the ~urrency 
and to have au influence upon prices and. 
upon the foreign exchanges. But it can
not be contended that the whole of the 
deposits are currency, for a large portion 
of them is invested by the bankers ; an.d 
if every depositor were to call for ~1s 
deposits at once, they could not be paid. 
Nor can the uniuvested portion be pr~ 
perly called money; it is a form of cr~<lit 
which, like bills of exchange, economises 
the use of money and is a substitute for 
it but is not the thin"' itself. It bears so 
ciose a resemblance to currency that to 
assign to it a distinct characte; is a mat
ter of some difficulty; but still we ~re 
disposed to class all portions of banking 
deposits which are not actuall:>: h~ld by 
the bankers in notes and specie, m the 
same cate"'ory' with bills of exchange, 
book-debts~ and transfers in account. All 
these are modes of facilitating the ex
chan"e of commodities by a refi~ed 
speci~s of barter, without the intervention 
of any circulating medium. Each tr~us
action is valued in the current nied1um 
of exchano·e and final settlements of 
accounts a~' adjusted in money? hut t~} 
estimated value of the transactwn its~ 
cannot be reckoned as a part of the cir

1
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culation, for if it were, then commodities 
themselves would be money. 

An ordinary case of barter would seem 
to offer a good illustration of the functions 
of all forms of credit as substitutes for 
money. Suppose a merchant, A, to have 
indigo to the value of lOOOl. to sell, and 
that he wishes to purchase cotton of the 
same value, which Bis willing to give in 
exchange for the indigo. The transfer is 
made at once between them: the trans
action is complete without the passing of 
a shilling, for the indigo performs the 
functions of money. But can the indigo 
on that account be reckoned as a part of 
the circulating medium? Suppose again, 
that these merchants. at the time of the 
transfer, each drew a bill for 1000/. upon 
the other at three months, which each 
accepted. These bills would represent 
the value of the indigo and of the cotton; 
but no more money would pass between 
them until these bills became due, than if 
n~ part of their bargain had been com
mitted to paper. When the bills became 
due, each would be indebted to the other 
to the same amount, and might write off 
one debt againEt the other; or each might 
transfer a portion of his bank-deposits to 
the other. In the case first supposed, no 
money would pass, but one commodity
w~nld be taken as an equivalent for the 
0 er. In the second case the credit of 
eafh party would be accepted as an equi
va e~t for the goods without the inter
v:~on of a money payment: and this 
c ~would afterwards be exchanged for 
~not ~r form of credit,-a bank-deposit.
t~neith.erc~se,as it would seem, does the 
of :hcti?n mv?lve the use of any portion 
newde ci~cu.Iatmg medium, nor call any 

It.escrption of cun:ency into existence. 
a cleis 0 t.h~ utmost importance to form 
tweear o~mion as to the distinction be
culat~vario~~ forms of credit and t~e cir-
be co ~Ill~ lllm of a .country; for if they
establ~~~d' ~d 0 ?e with another, all the 
to con~ -. t eones of currency are put 
and eo~~~I~i All h~pes o'. regulating 
abandon d fi ng. the ~irculat10n ml\st be 
wonld b: ' 0~ its variety and magnitude 
of the gsue as to defy the operations 
means. 0~ver~men~ or of a. bank, by 
form on! 

0 
P ~er. I~sues, which would 

aggregate currency; and free tmde in 
banking and free trade in the issue of 
notes mnst be recognised as the only 
reasonable principle for supplying com
merce with a circulating medium. 

We have now adverted to the main 
principles involved in the consideration of 
the character and functions of money. 
In treating of a subject which has been 
so fruitful of controversy, we have been 
obliged to touch lightly upon many points 
which to deep students of the "currency 
question" may seem to have deserved 
more consideration. To examine them 
fully would add volumes to the many 
which have already been published upon 
that subject; and frequent allusions to the 
opinions of others, however deserving of 
attention, woukl give a controversial cha
racter to an inquiry after truth. We have· 
endeavoured to state, as concisely as we 
could, the opinions we have formed, to
gether with the grounds upon which we 
have formed them; and those who agree 
with us will think us right, while they 
who differ from us will pronounce us 
wrong. Upon currency questions unani
mity is now here to be found ; hut the 
more men seek after truth in preference 
to quarrelling with one another, the more 
certainly will truth be found at last. 

(Harri~, E8say on Jlfoneg and Coins; 
Locke, Considerations on Raisinq tl1e 
Value of Jlfoneg; Sir W. Petty, Po

0

litical 
Anatom'I of Ireland; Hume, Essay III. 
( ()f JII;,11ey); Lord Liverpool, On Cains ; 
Acfam Smith, lVealth ef Ifotions, vol. iv. 
and Note by I\I'Culloch; Ricardo, 
Principles ef Political Economy, c. 27; 
Proposals fur a Safe and Economical Cur
rency, lSlti; Jacob, Historical Enquir.lf 
into the Production and Consumption qf 
the Precious Jlfetals; 1/ieGemini Letters, 
Svo., 1844; Observations on the Sgstem ef 
Jlfetallic Currenc!I in this Country, by 
\V. Hampson Morrison; Remarks 011 the 
lYiana9emeut ef the Circulation in 1839, 
Hy Samuel Jones Loyd, 1840; Reply 
1/1ereto, by J. R. Smith, President of the 
l\farcchester Chamber of Commerce ; 06
sen-atio11s 011 the Standard ef Value, by 
W. Debonaire Haggard, 184u;Reflections 
on the recent Pressure ef tlie llloneg Jlfar· 
l1et, by D. Salomons, 1840; Answers to 

Y ne msignificant portion of the ; Questions• JVl1at Constitutes Currency r 
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~c., by II. C. Carey, 1840; Report ef the 
JIJanchester Chamber ef Commerce, Dec. 
12th, 1839; A Letter to Thomas Tooke, 
Esq., by Col. Torrens, 1840 ; On the 
Causes cf the Pressure rf the Jl[one.lf ,Var
/;et, by J. \V. Gilbart, 1840; The Credit 
S.rstem in France, Great Brituin, and 
the United States, by H. H. Carey, 1838; 
Remarks on the E.rpedienc.!f qf Restrictinq 
the l~s11e rf Promissnr.'I l\"otes to a Sinq[e 
l~s11ing Bocf.r, by Sir W. Clay, Bart., M.P., 
18-H; A Treatise on Cun·rnc.11 and Bank
ing, by C. Haguet, 1s:J9; JJ11llion Report 
qf 1810; Reports qf Lords and Commons, 
1819; On the Resumption of Cash l'a!J· 
ments; Reports on the Circulation ef 
Notes under 51. in Scotland and Ireland, 
1826-2i; Bank Charter l?eport, 183:!; 
Reports on Aqricultural Distress, 18:33 
and 18~Hi; Reports 01t Banks ef ls.rne, 
1840 and 1841; Deliate.~ on tl1e Resump
tion qf Cash l'a.rmeuts, 1819; and 011 the 
Bank Charier Renewal Bills, 1832 and 
1844; Tooke, Ifistor.11 rf Prices.) 
~IONAHCHY, from the Greek µ,ovap

xia, a word compounded of µov,os, 'alone,' 
and the element aox.w, 'govern,' and si ,,._ 
nifying the 'gove~nment of a single pe~
son.'. The word ruouarch!J is properly 
applied to the government of a political 
community in which one person exercises 
the sovereii;n power. [SoVF.RF.IG1'TY.] 
In such cases, and in such cases alone, 
the gm·ernment is properly styled a mo
narchy. Examples of monarchy, properly 
so ~ailed, are afforded by nearly all the 
Oriental governments, both in ancient 
and modei·n times, by the governments 
of France and f:'pain in the last century, 
and by the existi11g governments of Hus
sia, An,tria, Prussia, and the several 
States of Italy. 

But since monarchs have in many 
cases borne the honorary title of {3alJ't71.•vs, 
rex, re, roi, lilinif!, or l~in.'f, and since per .. 
sous so ~tyled have, m many stall's not 
monarclncal, held the highest rank in 
the government, and derived that ra:ik 
hy inheritance, governments presided 
over by a per,on heariiw one of the titles 
just mentioned have us~ally been called 
11Wll'11'cliies. 

The name 111onarch.11 is however incor
rectly. applied to a government, unlees 
the kmg (or person bearing the equiva

lent title) possesses the entire sovereign 
power; as was the case with the king of 
Persia (whom the Greeks called 'the 
great king,' or simply 'the king'), and 
in more recent times with king Louis 
XIV., called by his contemporaries the 
Grand J1lo11arq11e. 

Now a king does not necesrnrily pos· 
sess the entire sovereiµ-n power; in other 
words, he is not necessarily a monarch. 
Thus the king hns shared the sovereign 
power either with a class of noul;», 
as in the early Greek States, or with 
a popular body, as in the Roman 
kinµdom, in the feudal kingdoms of the 
middle 3!'C'S, and in modern England, 
France, Holland, and Belginm. The 
appellation of moiwrch properly implies 
the posseesion of the entire ~o~·ere1gn 
power by the pereon to whom it is affix· 
ed. The title of kinq, on the otl1er l1and, 
does not imply that the king po<sc'sses the 
entire soverei<r11 power. l u a state whei·e 
the kinoo oncc"was a monarch, the kin!!lY 
office ~ay eease to confer the 1'.ndiYi?ed 
sovereignty; aud it may even dwmdle into 
complete insiµ-!iificance, and become a 
merely honorary dignity, as was the ca>e 
with the !J.pxo.•11 .(3all'iA.Evs at Athens, and 
the rex sacrific11l11s at Home. 

In Sparta there was a duuble line of 
hereditary kinµ-s, who shared th~ sove
reign power with some other mapstrates 
a11d au assembly of citizens. The &0• 

vernment of Sparta has usually bet~1 

termed a republic, hut smne ~ncient "'.n: 
ters have ealled it monarclncal, 011 .'.'c 
count of its ki11g:s; a11d Poly bins appli.es 
the same (•pith(>t to the Homan repuh~ic, 
on account of its two consuls. ( P/u/o
logical 1JI11seum, vol. ii., p. 49, 5i.) 

States which were at one time govern· 
ed by kin••s possessing the entire sore
rei "n powt'.'r aud in w'hich the king has 
suh~equently been compelled to share the 
sovereif,'11 power with a popular .bod), 

, 	are usually styled mfrnl nw11arc!tus. or 
limited 11101111rc!ties. Tht•se expressw~s 
mean that the pt>rson inYested with t e 
kin<>ly office havin"' ouce been a mo
nar~h is so 'no lon~cr · and they i_nay

' . , ' f ·ess10nshe compared with a cl:1'S o expi b , 
not unfreouent in thP Greek poets, 
which a p~ivatiYe epithet, denying a {i?~ 
tion of the essence of the noun to w ic 

l 
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it is prefixed, is employed for the pur
pose of circumscribing a metaphor. Thus 
JEschylus (Sept. ad Theb. 82) calls the 
dust the speechless messenger ef t11e army; 
and Aristotle in his Poetic ( c. 3:i) speak
ing of the same cbss of metaphors, says 
that the shield of l\Tars might he called 
his u:iue/r,ss c11p. (See Blomfiehl's Glos
sary on JEsch. Ag. 81.) Still life, as a 
term in painting, is analogous to limit
ed mo11arcl1!j, since it denotes dead ani
mals; i.e. animals which were alive, but 
are so no longer. 

Governments are divided il,lto monar
chies and rep111ilics; and therefore all 
governments which are not monarchies 
are repuU!ics. As we have already stated, 
a monarchy is a government in which 
one person po>Sesses the entire sovereign 
power; an<l conseq u~ntly a republic is a 
~owrnmeut in which the sovereign power 
is shared between several persons. [HE
Punuc. i .These defini tious of rnonarcliy 
and repubhc however do not an-ree with 
existing usage; according to w~1ich, the 
popular, though royal, governments of 
Eugland aud France, for example, are 
monai:chies (viz. mixed or limited mo
narclnes), not republics. 

Th.e popular usage of the terms in 
quest1011, to which we have adverted is 
mainly ow~ng to three causes. I. l·G~gs 
not p~ssessmg the entire sovereign power 
ha,·e m many cases succeeded kino-s who 
~1d posse's the entire soverci "n power · 
~u other words, kiugs not mon~rchs hav~ 
iu many cases succeeded kino-s who were 
mon~rchs. !!. Both in royalmonarchies 
a.ud Ill royal republics, the crown or reo·al 
title.. usually desceuds by inheritan~e.
3 
· Kmgs who are not monarchs enjoy the 

royal status and clio-nitv as ·mn"h as 
mow h " "' • ~ arc s properly so called · they inter
marry only with persons of ~onarchical 
or. royal blood, and refuse to intHmal'ry 
\I Ith per<o11s f · t' · ' · o an Ill enor degTl'e. 

G! overnmeuts such as those of Enc:land 
auc Fra11c · ~ 
us . e are mcludcd by popular
'/ge: together with repulJlics in the term 

0 
d.re.e '. 'coustitutioual gove~·muents' as 

1 >tm~u1shed f· '' · 
I " com pure monarchies ab

80 Ute n10 • l · ' 
nai e Hes, or despotisn1sAccorct· ' • 

therefore iug to the existrng phraseology 
questio ~ the use of the two terms in 

u is as follows:

llfouarchies are of two sorts, viz. first, 
pure, absolute, or unlimited monarchies, 
that is, monarchies properly so called ; 
and, secondl'f, limited, mixed, or consti
tutional moi1archies, or mmiarchies im
properly so called, that is, republics 
presided over by a king, or kingly 
governments where the king is not sove
reign. 

Republics are states in which several 
persons share the soverei1rn power, and in 
which the person at the head of the go
verning body does not bear the title of 
king. Accordingly, Holland with a stadt
holder, Venice with a doge, aml E11gland 
with a protector, are call"d republics, not 
monarchies. If the head of the Venetian 
aristocracy had been Hyled king instead 
of doge, and if his office had desceIJded 
by inheritance instead of being conferred 
by election, Veuice would have been 
called a monarchy, and not a republic. 
The only excPption to this usage of 
which we are aware, occurs in the case 
of Sparta, which is commonly called a 
republic, and not a monarchy, although 
it had hereditary kings. The reason of 
this exception probably is, that there 
being two lines of kings at Sparta, it was 
thou.rht too gross an inaccurncv to call 
its government monarchical, tl;ough its 
government would liave been called mo
narchical if there had been only one king, 
in spite of the narrow powers which that 
king might have possessed. 

The comparative advantages of a po
pular or republican government and of 
a monarchical government have been 
stated, with greater or le5s completeness 
and candour, by many writers. The best 
statement of the advantages of monarchy 
(properly so called), with which we are 
acquaint~d, is in Hobbes's ' Leviathan,' 
part ii. c. 19. 

l\IOJ.\K, llIOXACHIS:\1, l\IOXAS
TERY. 

J.lonachism, as the term implies, pro
perly means a solitary life; but we 
now usually understand by it the life of 
persons who are under religious "ows, 
and live in monasteries, abbeys, or nun
neries. 

J.lonasterie.• (µovarrr{ip1a) are places ol: 
residence for persons who have devote~ 
themselves to a religious life. 
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The history of monasteries and nunne- (&vaxwp1rral Kai nuvxa<l'ra(), who led a 
ries in Europe, and among those nations Icontemplative life iu perfection (such is 
who profess Christianity, is part of the 
history of Christianity, and a very import
ant part of the history of modern Ci viii
zatiou. The ascetic practices of some of 
the early Christians were probably the 
origiu of Monachism. l\fany persons re
nounced all the pleasures and business of 
life, and abstained from marriage and all 
sexual connection, and subjected them. 
selves to privation and sufferings, with a 
view of securing eternal happiness. The 
founders of the first monastic commnni
ties were probably Egyptian Christians, 

'among whom the most distinguished was 
Pachomius, the disciple of St. Antonius, 
who himself is considered to be the founder 
of the monastic or solitary life. After 
t?e foundation of the Egyptian monaste
ries, they extended to other parts of the 
Roman empire; and in the Eastern church 
t~ey became the subject of legal regula
t10n, by a constitution of Justinian (Nov. 
5), addressed to J<'.piphanius, the arch-
bish?P of ~onstantmople aud recnmenic 
patriarch, m the consulship of Bclisarius, 
A.D. 535. By these enactments no monas
tery could be founded except the ground 
was first _consec~ated by the bishop within 
whose diocese it was, who was required 
to put up a cr_oss on the spot. Persons 
were not permitted to assume the monas
tic habit till after a three years" probation 
and_ the a~bot;; ( hovµ<vot) were required: 
dur.rng. this time, to examine well into 
their hfe, conver.sation, and fitness for the 
monastic_ profession. On being approved, 
the candidates assumed the dress and ton
su;e. Bot~ f~ee p~rsons and slaves were 
altke ad1!1issible rnto monasteries, and 
were received on the .same footing in all 
respects. A master might claim and take 
away his slave within the three years, if 
he could prove that the person was his 
slave, and had run away for theft or 
any other offence; ~mt not otherwise. 
Thus the monasteries became places 
of refuge_ to slaves who had severe 
masters, _like the ancient temples. The 
law, ordarned that the monks should eat 
together, a1;1d should all sleep in a com
mon dormito~y, each in his own bed; 
~t au exception was made in favour of 

ose called anachorets and hesuchasts 

the phrase), and were allowed to have 
separate cells. It seems thata man could 
leave his monastery and enter the world 
again, though it was considered sinful; 
but as all the property which he had not 
disposed of before entering the monaste!)' 
(subject to some provisions for his wife 
or children, if he had any) became the 
property of the monastery on his entering 
it, if he choose to leave it, he could n~t 
take with him or recover any pa.rt of his 
property. Celibacy and chastity we~e 
required of the monks, though at t~is 
time marriage was permitted to certain 
clerical persons, as singers and readers. 
Further regulations on the life of monks 
and nuns are contained in the ! 34th 
Novel. A monk was prohibited from 
entering a female monastery (for one 
word only is used in these laws for male 
and female couvents ), and a nun was pro
hibited from entering a male monastery, 
under auy pretext whatever. Other re
gulations to the same general effect of 
ensuring chastity and the due obs~rvance 
of all monastic duties are prescribed by 
the legislator. . 

The institution of monach1sm. had ar· 
rived at a state of great corrnpt10n both 
in the Eastern and the Western chur~h~s, 
when St. Benedict arose to reform it, rn 
the latter in the earlier part of the sixth 
century. ' It does not appear, howeve~", 
that Benedict, in drawing up what is 
called his Regula l\fonachorum, or Huie, 
had any intention of foundin!;' a new 
order of monks; he writes as 1f he ~e
sigued it for the use of all the monasteries 
then existing. In point of fact, from the 
year 530, or 532, according to others, 
when he established his first monastery 
at Monte Casino, till after the commence
meut of the thirteeuth century, wh~n 
the new mendicant orders made their 
appearance, the principal monasteries that 
were founded throughout Europe we:e of 
the Benedictine order. The Carthusians, 
Cistercians, Grandimontenses, Prremon
stratenses, Cluniacs, &c., were all only_ so 
many varieties of Benedictines. The Ill· 
novations introduced by Benedict were 
longest in penetrating to the more remo~e 
corners of Christendom; and perhaps in 
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no other part of Europe were they so long astical or canonical virgins, as they were 
in being generally received as in the. Bri- called, appear already to have formed 
tish Islands. Bede and others denommate themselves into communities, similar to 
the system which prevailed among the those of the monks: but others continued 
British monks before the arrival of St. to reside in their fathers' houses. The 
Augustin in 59i, the apostolic discipline; progress of female mouachism however, 
but it was probably merely the antient from the rudeness and laxity of the first 
rule of Pachomius, one of the Egyptian form of the institution, to the strict regu
disciples of St. Antonius. It is even dis- lation which characterized its maturity, 
puted whether St. Augustin brought over moved on side by side with that of male 
with him the rule of 8t. Benedict; and at monachism. 
all events it is tolerably clear that that Monasteries are called by the Greek 
rule was not universally established in the fathers not only Mova<TTf,pia and Mova), 
British churches till its observance was but also sometimes u•µviia, that is, holy 
enforced by St. Dunstan and his friend places : '7-yovµ•viia, the residences of the 
Oswald, in the reign of Edgar, after the abbots, styled '7-yovµ£vo1, or chiefs; µ,cfvli~a•, 
middle of the tenth century. inclosures ; and <f>povT1uT-{Jp1a, places of 

In the earliest age of the monastic sys- reflection or meditation, that being one of 
tem, the mouks were left at liberty as to the purposes to which they were very 
many thiugs which were afterwards re- early applied. For a general account of 
gulated. St. Athanasius, in one of his the <liffrrent sorts of religious houses, aud 
epistles, speaks of bishops that fast, and of their government, and the habits and 
monks t4at eat and driuk; bishops that other peculiarities of the principal orders 
d;ink no wine, and monks that do; of monks and nuns, the reader is referred 
bishops that are not married, and many to the works mentioned at the end of this 
mo.nks that are the fathers of children. article. The three vows of Chastity, 
Originally too, monks were all laymen· Poverty, and Obedience are taken by all 
and, although it gradually became mor~ monks and nuns at their admission. All, 
and more the common practice for them both male and female, likewise receive 
to take hol.l'. orders, it was not till the year the tonsure, like all the ecclesiastics of 
!31! that 1t was made oblio-atory upon the Hornish church. In all the orders the 
tbem to do so by Pope Cleme~t V. Nor candidate for admission must first nnder
was. any vow of celibacy or any other go a novitiate, which varies from one to 
part!cular vow form».lly taken by the three years. The age at which novices 
~rhest monks on their admission. It may make profession differs in different 
ppears even that it was not unusual for countries; but the rule laid down by the 

pers?ns to embrace the monastic life with council of Trent only requires that the 
},he mtention of only continuing mouks party, whether male or female, should be 
or a few years, and for those who had sixteen. In the modern constitution of 
spent some time in a monastery actually monachism, the vows and status of a pro
mreturn to the world. We have just fessed person, as indeed of all ecclesi
se:n how the practice as to some of these astics, are by the law of the Roman 
poi~ts was at length re<rulated by the Im- church for life and indelible. 
perial legislation ° h' h IThe · . The greatest revolution by w 1c tie 
Latiu l\~ord _nun'. m Greek Novls, in history of monachism has been marked 
origin o~ia, is. sa.1d to ~e of Egyptian since the establishment of the rule of 
acco~t~ to signify a virgin. Another St. Benedict, was the rise, in the begin
the L / 5

• that the original meaning of ning of the thirteenth century, of the 
IVas a a 10 .nonna, nonnana, or 11a1111anis, Mendicant Friars. 
nonno r:iteut. The Italians still use The general dissolution of monastic 
grandrn~th nonna fo~ a grandfather and establishments was one of the first conse
in the lat~r. Cyprian and Tertullian, quences ofthe Reformation iu onr own and 
make me / part. of the third century, all other countries that separated from 
selves to H~~~:virgins dedicating them- the Romish church. There are however 

Some of these ecclcsi- , a few Protestant monastic establishments 
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in some parts of Germany. Even in some 
Uoman Catholic countries, especially in. 
Germany and France, the number of 
these establishments has been greatly re
duced within the present ceutury and the 
latter part of the eighteenth century, 
and the wealth and power of those 
that still exist most materially curtailed. 
The reform of the German monasteries 
was begun by the Emperor Joseph II.: 
those of France were all SW<'pt away at 
the commencement of the Revolution; 
but some of them were set up agaiu, 
though with diminished splendour, after 
the restoratiou of the Bourbons. Since 
the relaxation of the pen~tl laws, several 
Homan Catholic nunneries have been 
erected in England and Scotland, as 
well as in Ireland. (As to the present 
statutes on the subject, see LAw, CnnnNAL, 
p. 203.) Monks and nnns of all de
scriptions still swarm in Italy, and in 
the countril's of South America lately 
subject to the Spanish and Portuguese 
crowns : in Spain and Portugal all mo
nasteries have been suppressed within 
these few years. Even in modern times 
we still hear occasioually of the institu
tion of a new order of monks. One, called 
the Congregation of the l3lesscd Viroin 
Mary, was established by the late P~pe 
Leo XII. in 18:2G. The most important 
new ord"r of monks, founded in the Ro
man Catholic church since the first out
break ol' the Reformation, is that of the 
Jernits. 

If we would rightly appreciate all the 
effocts of monachism, good an<l bad, we 
must travel through the history of eighteen 
centuries. It must be admitted, that the 
institution for a long time produced some 
benefit. In the present condition of Eu
rope the strict rules of rnonachism are 
perhaps purely a social evil. The in
titution is, in its complete form incon
sisteut with Protestantism. But ,;hatever 
prejudice there may be against monach
1s~, t~ere appears to be no well founded 
ObJect10? .to persons.voluntarily entering 
a.ny .rehg1?us societies where they can 
hve !n qmet and retire from the world 
provided they may quit such societie~ 
when they please. But if such societies 
should ever be revived in Great Britain 
to any extent, it will be necessary to 

provide for their visitation in order 
to prevent persons being- detained there 
against their will; and it will be neces
sary to regulate their establishment and 
administration by general rules. All 
associations of individuals, and especially 
those of a reli"'ions character, are greedy 
of acquiring property; and frau~ will be 
used for this purpose, as the h1stor~· of 
reli"'ious sodeties shows. The restrict10ns 
at present placed on the acquisition. of 
property in England hy corporate bodies, 
are toa certain extent useful and necessary, 
even when these bodies are not religious 
or ecclesiastical. But in all states where 
freedom of opinion is established, and 
religions and ecclesiastical matters are 
reoulatc<l by the same power which 
regulates matters not religious and ec~le
siastical, it is essential to the consenat10n 
of true political liberty to ke.e~ within 
strict limits all associations, rehg10us and 
ecclesiastical, and to limit their acquisition 
of property. In those countries where 
rnonachism still retains its original cha· 
racter, the institution must he destroyed 
before political liberty [LIBERTYJ can 
exist. 

(Among the most important works o~ the 
subject of monachism are the f~llowmg: 
• Nebridii a l\Iundelheim Antiqnarrnm 
Monasticnm,' fol. Vien., 1650; 'Philippi 
Bonanni Ordinum Hcliofosorum Cata
logus,' 3 vols. 4to., Rom." 1706-8 ; .' !'fis
toire des Ordres l\Ionastiques Hehg1eux 
et Militaires,' par le Pere Hippolyte 
IIclyot,' Par., 8 vols. 4to., 1il-t, &c.; 
and nov. edit. 1 iG2 ; Crome's 'P.rag·mat. 
Geschichte der vornehmsten l\fonchsor
den,' 10 vols. Leipz., 1774-83; Tanner:: 
• N otitia l\Ionastica,' fol. 1 i 4-1 ; Dugdale s 
'l\fonasticon,' m·w edit. by Cayley an? 
Ellis, 6 vols. fol., 1812-30 ; Fosbrooke s 
'British Monachism,' 2 vok Svo., 1811~. 
See also Thomasin,• Disciplin~ d.e. l'Egf 
lise,' tom. i ; Bingham's • Ant1qt~~t1es 0 

the Christian Church,' book v11.; and 
Gibbon's• Decline and Fall of the Roman 
Empire,' chap. 37.) , 

lllMll. (From the Greek µ.ov~xos, 
•Solitary,' or •one who leads a_ solitary 
life,' ll:lo11ach11s, in church J,ntm). In 
England, before the Heformation, a pe~
son who •entered and professed in ~eh
gion,' as the phrase was, from that time 
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was considered, for all leg«il purpMes, to 
be dea<l. Littleton (§ 200) says, "When 
a man entereth into religion and is pro
fessed, he is d~ad in the law, and his son 
or next cousin ( consauguineus) inconti
nent shall inherit him, as well as though 
he were <lead indeed. And when he en
tereth into religion, he may make his 
testament and his executors ; and they 
may have an action of debt due to him 
before his entry into religion, or any 
other actiou thanexecutors may have, as 
if he were dead indeed. And if that he 
make no executors when he entereth 
into religion, then the ordiuary may 
commit the administration of his goods 
to others, as if he were dead indeed." 
It was a consequence of this !en-a! notion

0 

ofa ciril death, that if a lease was made 
to a man for the life of a11other person, 
a~d this other person professed in reli
gion, the lease determined ; and for this 
reason such a lease was al wavs made for 
the natural life of any person' on the con
furnance of whose life the lease was to 
de~end.; and this phraseology is still 
~arntarned in legal instruments. (Co. 
-, Rep. 48.) 

All Hegulars, that is, those who vowed 
obedience, chastity, and poverty, entered 
some house of religion, where they pro
~essed. Bare admittance into rnch a 
ouse was an.entry iuto reJi,,ion · lmt the 

person. Was not professed tifi th; year of 
rbat1~n was_ expired, and he had taken 
he habit of lrn; order and made the vows 

alxn·e mentioned. 
te ~y the 27 Hen. VIII. c. 28, all monas
['es, priories, and other relio'ious houses 
~~onks, canons, and nuns, ~f whatever 

rt, rule, or order. not havino- lands 
rents, or other hereditaments above th~ 
value of 2llt:l. per annum, und all their 
:~'h:S an~ lands, were given to the king 
th is h:u'S for ever. The act declared 
co~~~e king should· have and enjoy, ac

~ to the act, the actual uud real 
llOSsessron ot' 1. . sue11 re 1g1ous houses asIVere comprehe d d · l ' · gi n e wit 1111 1t. and might 
an~e, yrant, or dispose of then~ at his will 
the! e~~ure, to the honour of God and 
31st ~~~: of the realm. The act of the1
conrpreh Y,VIII. c. 13, was still more 
rwhich r~n~t1ve.hDy the 1st Ed. VI. c. 14 
' ci est e J7th Henry VIII. c. 4 ), 

all colleges, free chapels, and chantries, 
and all rnanors, lands, or hereditmnents 
belonging to them, or which had been 
given or assigned to the fiu<ling of any 
priest, or of any anniversary or obit, or 
any light or lamp, to have continuance 
for ever, were given to the king and bis 
heirs and successors. 

It should be observed that these acts 
did not affect ecclesiastical bodits or per
sons, simply as such ; that is, they did 
not affect the secular clergy, such as arch
bishops, bishops, deans and chaµters, pre
bendaries, archdeacons, parsous, and 
vicars; but only the regular clergy. It 
was decided in the archbishop of Canter
bury's case (Co. 2, Rep. 4 8 ), that no ec
ch·siastical hou~e, unless it was also re
ligious, was within the act of 31 Henry 
VIII. These acts however completely 
put an end to all the houses of regular 
clergy within the realm; and on the oc
casion of carrying into effect the statute 
of Edward VI., a great many grarnmar
schools and other charities which did not 
come within the provisions of the act 
were also suppressed. "This act,., says 
Strype, "was soon after grossly abused, 
as the act in the former king's reigu for 
dissolving religious houses was. Fo1· 
though the public good was pretmded 
thereby (and intended too, I hope) yet 
private men, in truth, )u;d most of tile 
benefit, and the king and comwonwealth, 
the state of learning, and the condition of 
the poor, left as they were before or 
worse." (Strype's Ecclesiastical Jl/enwirs, 
ii. 101-JU:J, 423, aud iii. 4GJ, where there 
is a catalogue of King Edward's free 
grammar-schools, which wffe endowed 
for the most part out of the clia1·ity lauds 
given to the king by the said act for this 
and other like purposes.) 

The exi~ting laws against mernhers of 
religious orders or societies of the Church 
of Home are stated in LAW, CRBIISAL, 
p. 203. 

MONO'POLY, from the Greek 1110110

p6lia (µ0110,,.wA.ia ), which occurs in Aris
totle's Politicll (i. 11 ), where it is usHl 
simply in the sense of a man buying up 
the whole of a commodity so as to be the 
sole holder of it, and to have the power 
of selling it at his own price. \\"hen the 
word ruonopolium, was used by Ti

http:0110,,.wA.ia
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berius in addressing the Roman senate 
(Sut·t. Tib., c. 71 ), he thought au apology 
necessary for iutrnducing a new word. 
The word however soon came into com
mon use. The term monopoly, which 
literally signifies single or sole selling, is 
used in a constitution of Zeno (Cod., iv. 
59) in the sense in which it is used by 
Aristotle, and in the sense of what our 
law understands by forestalling, engross
ing, regrating; to which we may add 
combining to keep up prices. [FoRE
STALLJNG.] Zeno declares that no per
son shall exercise a monopoly of clothing, 
fish, or any other thing adapted for food 
or use. He gives no defiuitiop of mono
poly. The term however must be ex
plained from the context, from which it 
appears to signify any means by which a 
person gets or attempts to get the whole 
of any commodity into his possession for 
the purpose of enhancing the price. In 
the same Constitution he forbids all com
bination among dealers to raise the prices 
of any commodity. Zeno's punishment 
for monopoly was confiscation of the 
goods of the offender and perpetual 
exile. 

A monopoly, according to the English 
law, is defined by Coke (3 Inst. 181, 
c. 85.' '~ga~nst Monopolists,' &c.) to be 
"an mstitutwn or allowance by the king, 
by his grant, commission, or otherwise, to 
any person or persons, bodies politic or 
corporate, of or for the sole buying, sell
inl:I', making, working or using of aµy 
thing, whereby any person or persons, 
bodies politic or corporate, are sought 
to be restrained of any freedom or li
berty that they had before, or hindered 
in their lawful trade." In Le Case de 
Monopolies ( 11 Co., 86, b) it is said that 
~ve_ry monopoly .~as three inseparable 
mc1d~nts-:--the rmsmg of the price, the 
detenoratwn of the commodity and the 
impoverishment of artificers and others. 
It appears. that these inseparable incidents 
were considered as tests by which a grant 
savouring of monopoly might be tried. 

E~ery royal grant or letters patent 
tendmg to a monopoly as thus defined and 
explaine<! was void. The crown however 
could .by let_te;s patent grant and create 
exclusive pr1V1leges of buying and selling 
when such grant was of general use, or 

when the grant was to an individual who 
had introduced into the country something· 
new and useful. This prerogative of the 
crown was often abused, and by none 
more than by Elizabeth, who granted 
many patents of monopolies for the pur
pose of raising money. As an instance of 
this, Elizabeth had granted to a certain 
person the sole making, importing, and 
selling of playing cards, which grant was 
declared void by the judges. (Le CaSJJ 
de 1Honopolies.) 

It seems then that the word monopoly 
was never used in English law, except 
when there was a royal grant authorisi~g 
some one or more persons only to deal m 
or sell a certain commodity or article. 

By the act of 21 Jae. I., c. 3, all mo
nopolies and all commissions, grants, 
licences, charters, and letters patent to 
any person or body politic or corpo171te, 
of or for the sole buying, selling, makrng, 
working, or using of anything, or of any 
other monopolies, &c., are declared con
trary to the laws of the realm and utterly 
void and of none effect. 

By the sixth section of the same statute 
the above provisions do not extend to 
letters patent and grants of privilege 
thereafter to be granted for fourteen ye.ars 
or under, of the sole working or rnakmg 
of any new manufacture to the trne and 
first inventor thereof, which others at the 
time of making such letters patent and 
grants shall not use, rn as also such let
ters patent be not contrary to the law,_or 
mischievous to the state, or generally JD· 
convenient. This section is the fonnda· 
tion of the present law as to patents for 
inventions. LPATENTS.] 

Copyrio-ht and patents are now ge
nerally pl~ced among monopolies by_ kgaJ
writers, but not correctly. The origma 
legal sense of the term monopoly has ?ee~ 
already explained · and the power of th 

' • ·• "t d andcrown to grant patents 1s now lnm e .. 
defined, as well as the several formalities 
to be observed in obtaining tbc~. A;n~ 
patent not obtained in due form 1s v01d • 
and the term monopoly, as a?ove ex· 
plained, has legally ceased to exist. 

There is still a vulgar and common use 
of the term monopoly which is incorrc~ 
inasmuch as it has not the sense w ic 
monopoly had. 
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If a number of iudividuals were to 
unite for the purpose of producing any 
particular article or commodity, and if 
they should succeed in selling such ar
ticle very extensively, and almost solely, 
such individuals in popular language 
would be said to have a monopoly. Now, 
as these individuals have no advantages 
given them by the law over other per
sons, it is clear they can only sell more of 
their commodity than other persons by 
producing the commodity cheaper and 
be~ter. Such so-called monopoly then is 
~either the old legal monopoly, nor does 
lt rest on any legal privilege. There 
~ould however be no objection to calling 
it a monopoly in the antient sense of that 
term, if the word were not now used in a 
bad or unfavourable sense, which pro
bably dates from the time when real 
monopolies were granted by the crown, 
and were very injurious to the nation. 
Between a monopoly as it once existed, 
and a monopoly as it is now vulgarly un
derstood, there is this difference-the 
former was only derived from a grant of 
the crown, and was often injurious to all 
persons except the patentee; that which 
IS D?W vulgarly called a monopoly is 
~ot~u~g more than the power which an 
1nd1v1dual or a set of individuals acquire 
by me~ns of capital and skill, of offering 
somethmg to everybody cheaper and better 
than they had it before, and it is therefore 
au ~dvantage both to the so-called mo110
~oh~ts a?d to everybody else. The abusive 
pphcation of the term at present is fourn 1_
de ?n the jealousy which people of smai ! 
cap~talieel towards those who have lar"'e 
cap1tala1 d . oTh n carry on a successful busmess. 
b" . e case of a number of persons com
s:uing t~ produce and sell, or to buy and 

h: ~~lung, has been taken, as beincr one 
hln~or the most s~riking and oppre~sive 
that ter monopol_y, ~n. the vulgar sense of 
in th" m. An md1v1dual however may, 
a mIS sense, become a monopolist: as if 
R ~ should buy up all the tallow in 
plu..<sid and so make candles as dear as he 
h.~ase. ' or rather as dear as he could for 

18 Pnce mu t b l" · d · ' people's a . ~ e 1m1te ma measure by 
whi h bihty to buy; or (to take a case 

would ap_Pear a still greater act of1110: 
0

if a :i~~· as bemg more sensibly felt) as 
. should buy all the corn in a

'OL. II, 

country, and so make bread as dear as he 
could. Without discussing the question 
as to the advantages and disadvantages to 
a nation of this kind of monopoly, it is 
enough to put it upon those .who disap
prove of such wholesale buymg, to say 
how far, and to what amount, they will 
allow a man to use his capital and exer
cise his commercial skill ; for it is incum
bent on those who would deprive a man 
of such liberty to say exactly how far 
such liberty should go.* Further, if such 
persons wish to be exact in their language, 
they should use another word than mo
nopoly, which had once a particular 
meaning, as aboTe explained, and signified 
a different thing from that which they call 
a monopoly. And if they will apply this 
word monopoly to a person or persons 
who, by industry and skill, and the judi
cious employment of capital, make and 
sell or buy and sell much more of a thing 
than anybody else, they s~ould consi~er 
whether-inasmuch as buymg and selling 
are free to all, and as all people wish to 
buy as cheap as they can and as good as 
they can-they will apply this word in an 
invidious sense to any person or persons 
who can only command customers because 
the customers like to go to them, or be
cause the customers can get the thing no
where else, owing to no other persons 
having provided themselves with the com
modity for sale. 

A new kind of monopoly, as it would 
be called according to th~ incor1:ect 
use of the term monopoly, is growrng 
up in England. The Parliament em· 
powers a number of individuals to 
make railroads from one place to ano
ther, and for that purpose to take wh~t 
land and other private property .1s 
required for the purposes of the rail
way. The gre~ter cheapi:ess and con
venience of railway carriage put an 
end to other modes of conveyance to a cer
tain extent; but only because the rail.way 
travelling is cheaper and m?re convement. 
Still it is possible that a railway company 
might raise prices so high: after they had 
driven all other competitors from the 

* At Athens there was a law which limited the 
amount of corn that a man could buy. ( Lysia.i. 
KaTO. 'rWV q,701rr~AWv.) (CORN T1u»E, 
ANTI ENT.] 
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roads, as to deprive the public of some of 
the advantages of rail way conveyance, 
though they might also deprive them
selves of some profit. For it is not easy 
to revive other modes of conveyance after 
they have been disused, and nobody would 
like to venture on the attempt to revive 
them, because the enterprise might fail 
by the company again lowering their 
charges, simply to destroy competition, 
and then raising them again. Also, when 
a railway between two places is esta
blished, the Parliament, as a general rule, 
would not empower another association to 
make another railroad between the same 
two places, and in the same or nearly the 
same line, and so they would in effect have 
given a kind of monopoly or exclusive 
privilege to the original company. These 
are not reasons against the granting of 
railway privileges, but they are reasons 
for the legislature regulating the conduct 
of railway companies by general rules, 
whenever the public interest shall require 
such regulation. 

If the government of any country lay 
a tax on any imported article, such a tax: 
~reates what may be called a monopoly 
m favour of those who produce the article 
at h~me. Such tax "raises the price, 
deter10rates the commodity and im
poverishes artificers and oth~rs." It is 
not however a monopoly in the technical 
sense, because it is not a grant from the 
Crown, but is imposed by a law. It is a 
great deal worse however for the com
munity than a real monopoly for a real 
monopoly is illegal and may be got rid 
of by legal means. 

That kind of monopoly or sole-selling 
or de~ling which is given by the law of 
C<?Pynght, and by patents, is in effect ·a 
kmd of property created by law for the 
benefit of an author or inventor, and which 
h~ could not e~ectually acquire or secure 
'Wlthout the aid of the law. It is not 
however a monopoly in any sense in which 
~b~t term has ever been used. Whether 
It IS. pr?fitable o~ injurious to the com
mi:mty IS a question that concerns legis
lat10n. [COPYRIGHT.) 

MO.'.'~/. DE !'IE'TE' ( MO::\'TE DI 
Pl~TA ' !u Italian), a benevolent insti
tut10n which originated in Italy in the 
fifteenth century, the object of which was 

to lend money to necessitous people at a 
moderate interest. The Jews, who were 
the great money-lenders in that age, ex
acted an enormous interest, and as much 
as 201. to 251. per cent. The papal go
vernment and other Italian governments 
established a kind of bank, which lent 
money upon pledges, for a fixed term, at 
a low rate of interest, intended chiefly to 
defray the unavoidable ~xp~nses of !he 
establishment; at the expirat10n of which 
term, if the capital lent and interest were 
not repaid, the pledges we.re sold, and t.he 
surplus money, after paymg the debt ID· 

curred, was restored to the owners .. In 
most instances, however, the term might 
be renewed by merely paying the intmst. 
The difference between these establish· 
ments and those of the ordinary pawn• 
brokers seems to have been that they were 
intended mainly for the benefit of the 
borrowers and not for the profit of the 
lenders, a~d that every reasonable facili:! 
was afforded to the former. The adrn1· 
nistration of the Monte di Piefa :was 
therefore conducted upon economic~ 
and strictly equitable principles, and 11 
was under the inspection of t~e ~v~rn
ment as a public benevolent mst!tu~ion. 
This at least was the original pnnc1ple, 
although it may occasio~ally ~ave been 
deviated from in after-umes, m conse
quence of the cupidity or necessiti~s of 
t11e governments themselves. In umes 
when capital was more scarce or less ge
nerally diffused than it is now, and when 
loans of money were difficult to be g?t, 
the Monte di Piefa was a most useful m· 
stitution, Leo X., some say Paul III., 
sanctioned the first establishment of a 
Monte di Pietit at Rome, which was under 
the direction of a society of wealthy per'. 
sons who having contributed the neces· 
sari fund~, lent upon pledges sm~Il s~i~ 
not exceeding thirty Roman _scudi, aI'.\: 
more than six pounds sterlmg. to ca 
Person. The money was lent for a terlll 

bl . b entof eighteen months. The esta is m 
was under the inspection of the treasure; 
of the Apostolic Chamber. Large s~rch 
houses were annexed to the office, w 1h

6stood in the district della Rego la, near 1. 
banks of the Tiber. (Hichard, Descrz' 
tion de l' Jtalie, vol. v.) Othe; estaat 
lishments of a similar nature exJSted 
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Milan, Florence, Naples, and most other 
towns of Italy. That of Padua is one of 
the oldest on record, having been estab
lished in 1491, when the Jewish banks, 
which lent at usurious interest, were shut 
up. (Scardeoni, De Antiquitate Urbis 
Patavii.) 

This institution was introduced into 
other countries, especially into the Ne
therlands, and !lfonts de Piete were es
tablished at Brussels, Antwerp, Ghent, 
and other places. In Spain there were 
also similar establishments at Madrid and 
some other large towns, but in no country 
were they so generally spread as in Italy, 
the original country of benevolent insti
tutions during the middle ages. 

When the French under Bonaparte in
vaded Italy in I i96-i, they plundered the 
Monti di Piefu of Milan, Modena, Parma, 
and most other towns. At Horne, Pope 
Pius VI., being pressed by the French to 
pay an enormous sum for war contribu
tions, w~s obliged to seize upon the richer 
pledges ID the Monte di Pieta, for the re
payment of which he gaye bonds; but 
these bonds lost all value iu the subse
q~ent invasion of Rome by the French in 
Ii98. The i\lonti di Pietlt have been re
established in most I tali an cities. 

The Monti Frumentarii, in several 
pa~s ~f Italy, are storehouses of corn, 
which. 1~ le.nt to poor cultivators on the 
s~m~ principle as money is by the Monti 
di P1etlt. 

MORTGAGE. A general notion of 
a mor~gage may be collected from the 
e~lowmg passage in Littleton (§ 332),

0 treats of l\Iort!:!a0crcs as then in use 
undh " ' 'e;. t e general head of estates upon 
condition.

"lf· a feoffment be made upon such 
~~Ition, that if the feoffor pay to the 
th~t ee, at a certain day, 40/. of money,
in ~en the feoffor may re-enter, &c.,

this ease the feollee is called tenant in 
p;irtgage, which is as much to say, in 
lut~~ch, as mortgage ; and in Latin, mor

vahdwm. Aud it see me th that the cause w 1·t · 
that ·t . ~ is called mortgage is, for 
pay, ~t ~~e ~ubtf~l ~hetherthe feoffor will 
and if he ay hm1ted, such sum or not: 
Which is do.th not pay, then the land, 
the paymput 1~ pledge upon condition for 

ent 0 the money, is taken from 

him for ever, and so dead to him, upon 
condition, &c. And if he doth pay the 
money, then the pledge is dead as to the 
tenant," &c. 

The money thus agreed to be paid by 
the feoffor must be supposed to be money 
borrowed from the feotfoe, or the amount 
of a debt due from the feoffor to the foof
fee, though Littleton does not expressly 
say so. According to the terms of this 
contract, if the feoffor, or the feoffor's 
heir did not pay the money at the time 
appointed, the land became the absolute 
property of the feoffee. 

The mortuum vadium of Glanville 
(book x.) is evidently a different thing 
from the mortuum vadium of Littleton, 
and Glanville's explanation of the term 
seems more applicable to his mortuum 
vadium, than Littleton's is to th'" mort
gage which he describes. "·wheu an 
immovable thing,., says Glanville, "is 
put into pledge, and seisin of it has been 
delivered to the creditor for a definite 
term, it has either been agreed hetween 
the creditor and debtor that the proceeds 
and rents shall iu the meantime reduce 
the debt, or that they shall in no measure 
be so applied. The former agreement is 
just and binding ; the other unjust and 
dishonest, and is that called a mortgage, 
but this is not prohibited by the king's 
court, although it considers such a pled~e 
as a species of usury." (Beames"1ranst.) 

Littleton describes the old and strict 
law of mortgage ; but the courts of equity 
gradually introduced such modifications 
as to convert a mortgage from its ancient 
simplicity into a very artificial and com
plicated arrangement. A mortgage is a 
contract, and therefore requires two per
sons at least, one of w horn borrows and 
the other lends money. The borrower 
is the owner of land, or has some inte
rest in land, which he conveys or 
transfers as a security to the lender of the 
money· the borrower is called the mort
gagor, i'md the lender is ca~led .the mort
gagee. The whole transact10n is prope:
ly termed a mortgage; but the name is 
sometimes applied simply to the debt. 

The mortgage deed var!es in its.terms 
according to the estate or rnterest rn the 
lands which the mortgagor conveys to 
the mortgagee, and according to the •pe

2 B 2 
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cial agreement of the parties. By the 
execution of the deed, the estate of the 
mortgagor in the lands mortgaged is con
ditionally transferred to the mortgagee, 
but the mortgagor's estate is not forfeited 
till he makes default in payment of the 
money borrowed and interest at the time 
named in the deed. The money borrowed 
is however seldom paid at the time agreed 
on, the consequence of which is that the 
mortgagor's estate is forfeited by his not 
fulfilling the condition, and the mortga
gee becomes the absolute legal owner of 
the laud, or of such estate in it as was 
conveyed to him. He can then bring an 
action ofejectment against the mortgagor, 
if the mortgagor is in possession of the 
land, without giving him notice; and he 
can do this even before default in pay
ment, unless it is agreed by the mortgag!'
cleed that the mortgagor shall remain in 
possession till he makes default, and a 
clause to this effect is commonly inserted 
in the deed. 

From the time of default being made, 
the several interests of the mortgagor and 
the mortgagee in the land must be con
sidered as chiefly belonging to the juris
diction of equity. ·when the mortgagee, 
by default of the mortgagor, has become 
the absolute legal owner of the lands, the 
mortgagor possesses what is called the 
equity of redemption. This eqnity of 
redemption is considPred by courts of 
equity as an estate in the land; it may be 
devised by the mortgagor, and, in case of 
his intestacy, it will descend to his heir; 
~t !11ay ~e sold, or it may be. mortgaged; 
it 1s subject both to dower (m equity, by 
3 & 4 \Vm. IV. c. 105) and curtesy; and 
it may be settled like a legal estate. 

By a recent statute (1 Vic. c. 28), made 
for the purpose of explaining the statnte 
?f limitations (3 & 4 Wm, IV. c. 27), it 
is enacted, That any person entitled to or 
claiming under any mortgage of land (as 
defined by the last-~entioned act) may 
mak~ a? entry or brmg an action at law 
or smt m eqmty to recover such land at 
any time within twenty years next after 
t~e last paymen~ of any part of the prin
cipal money or mterest secured by such 
mortgage, although more than twenty 
years may have elapsed since the time at 
w hieh the right to make such entry or 

bring such action or suit in equity shall 
have first accrued. This act wai paised 
to protect the mortgagee who allows the 
mortgagor to continue in possession of 
the land or in the receipt of the rents and 
profits; and it secures to him his rights 
for twenty years after the last payment 
of principal o,· interest by the mortgagor. 
By the 3 & 4 Wm. IV. c. 27, when a 
mortgagee has got possession of the land 
or receipt of the profits, the mortgagor, 
or the person claiming through him, can 
only bring a suit to redeem the lands 
within twenty years next ~fter the c~m· 
men cement of such possess10n or re~ipt, 
or within twenty years from the ti.me 
when the mortgagee or the person cla11~1-
i ng through him last acknowledged m 
writing to the mortgagor, or some person 
claiming his estate, or to the agent ofsuch 
mortgagor or person, his title of mort· 
gagor or right to redemptioD. The m~rt· 
gagor, or the person claiming m~de.r him, 
may therefore, at any time w1tlun the 
limits above named, tender to the mort· 
gagee his principal money and interes4 
and claim a reconveyance of the lands; 
and if the mortgagee will not accept the 
tender and reconvey, the mortgago: may 
compel him by filing a bill in equity for 
the redemption of his lands. 

A mortga 
0
o-ee can transfer his mortgage 

to another. The transfer or assignrnen4 
as it is generally called, consists of two 
parts expressed in one deed, the transfer 
of the debt, and the conveyance of the 
land, which is the security for the debt 
If the mortgagor is not a party to the as· 
si o-nment the assignee takes the mortgage

b ' • r
exactly on the terms on which the assigno f 
held it at the time of the assignment. I 
therefore tlrn mortgagor should happen to

1have paid the whole or any part of tie 
debt, th.e as~ignee, in comi~1g to a sett~t 
ment with him, mnst submit to allo'Y 5.U al 
payment in diminution of the or1gi_n 
debt which the assignor affected to assign 
to him. t 

Thongh the mortgagee, after the mo;· 
gagor's default in payment of tl1e prm· 
ci pal money and interest, has the absolu~ 
legal estate, he is still considered by .cou! r 
of equity only to hold it as a secunty ll 
his debt. The legal estate in the. land will 
descend to the mortgagee's heir, or wi 
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tiass by his will, if duly executed; but 
the heir or <levisee takes only the legal 
~tate in the land, and the money or debt 
(as a general rule) belongs to the mort
gagee's administrator or executor. 

If the principal money and interest are 
not paid at the time agreed on, the mort
gagee may file a bill of foreclQsure against 
the mortgagor. By such bill the mort
gagee calls on the mortgagor to redeem 
his estate forthwith, by payment of the 
.principal money, interest, and costs; and 
1f the mortgagor does not do this within 
the time named by the decree of the court 
(which is generally within six months 
afterthe master in chancery has made his 
report of what is due for principal, in
terest, and costs), he is for ever foreclosed 
and barred of his equity of redemption, 
and the mortgagee becomes the owner of 
the land in equity, as he was before at 
law. If the money is paid at the time 
~amed, the mortgagee must reconvey the 
land, and deliver up to the mortcragor all 
the d.eeds and writings in his p~ssession
relating to the land. 
.Whe~ the mortgagor has mortgaged 

his equity of redemptiom (which he may 
do as often as he pleases), every new 
mort~agee has his clai111 on the land as a 
secunt.y for. his debt, according to the 
?rder Ill winch his mortgage stands. This 
15 t~ie general r_u.le; but it is subject to 
~arions exceptions, which depend on par
t1cular circumstances. Thus a mort
gagee of the equity of redemption will be 
postponed, as to his security to a subse
quent mortgagee who has ~dvanced his 
money without notice of the prior mort
~e, ifsuch subsequent morto-agee should 

~ble to obtain the legal esUtte. 1
deed a s;cond mortgagee obtains the title

6
, 
0 the estate, this will not give hima pre1erence 0 · 

unless th ~er a pr10r 1egal mortgagee, 
with or£ .~ prwr mortgag~e has parted 
deeds r, a~eel to get possession of the title-

or raudulent purposes or throu ""hgr
m':rts negligence. Ilut though the secG~d 

gaaee has no · · hneitherfr d prio:ity, w en there is 
be com e~u nor n~ghgence, he will not 
lo the ~ led to give up the title-deeds 
mortgaa rst mortgagee, unless the first 
terest "ee pays him his debt and in-

A iegal mortgage is effected by ~ in

strument which transfers the legal est.'lte. 
When a mortgagor makes a S<.'cond mort
gage, and uses the form of a leg11! convey
ance, this also is called a legal mortgage, 
though there is no transfer of any legal 
estate, for the legal estate is already con
''eyed. t,o another person. This kind of 
mortgage may be called a mortgage of an 
equity of redemption, by way of distin
guishing it from the equitable mortgage 
next mentioned. An agreement in writing 
to transfer an estate as a security for the 
repayment of a sum of money, is called an 
equitable mortgage, because it gives the 
intended mortgagee a right to have a legal 
mortgage, and in a court of equity gives 
him in fact all the rights of a legal mort
gagee. A deposit of the title-dee<ls of au 
estate, or of the copy of court rcll, as a 
security for a debt contracted at the time 
of the deposit, or previously to the de
posit, constitutes an equitable mortgage. 
An equitable mortgagee by deposit of title
deeds, has a preference over a subsequent 
purchaser or mortgagee who obtains the 
!€gal estate with notice of the equitable 
mortgage. 

If the mortgagor is not seised in fee, but 
has only a limited interest in land, as a 
lease for years, the mortgagor, by taking 
an assi!mment ofilie lease. becomes liable 
for the "'rent, aud to the covenants contain
ed iu the lease, though he has never 
taken possession of the premises included. 
in it. The same rule was for a time held 
to apply to an equitabfe mortgagee by de
posit of title-deeds; bnt in a very ~ecent 
case it has been decided that the eqmtable 
mortgagee is not liable to such covenants 
(JJioore v. Clwat, 8 Sim., 508): and so the 
matter stands at present. 

The preceding remarks apply to mort
gao-es of land only, in which there are 
m:i1y peculiarities which a~·ise from t~e 
condition of legal ownership of Ii.ind "in 
this country. But other kinds of prop~ty 
may be mortgaged, such as chattels per
sonal, a life-interest in a sum. of money, 
or a policy ofinsu.rance, or a ~hip, or.shares 
in a ship. The subject ot pawnmg or 
pledo-inO" of goods is treated under 
PLE~>G; and also the rules of the Roman 
law as to Hypotheca and !?i~us. The' 
equitable lien on land, whwh 1s. elasse.d 
among mortgages by soJ11e writers, is 
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briefly ·noticed under LIEN; and mort
gages of ships under SmP. 

The English law of mortgage has been 
chiefly formed by the decisions of courts 
of equity, and it now forms a very im
portant and often complicated part of the 
law of property and contracts. As it is a 
matter of general interest that every rea
sonable facility should be given to the 
sale ofproperty, so it is equally a matter of 
general interest that the means of borrow
ing money upon the security of property 
should be rendered easy, and the rules of 
law relating thereto as clear and certain as 
the nature of the transaction will allow. 
The borrowing and lending ofmoney upon 
good security is one of the most direct 
means of rendering capital productive. 
Those who lend receive the value of their 
money in the shape of interest, and those 
who borrow are enabled to employ their 
industry, fixed or moveable capital and 
skill, more effectually than they could 
without this aid. Though the amount of 
m?ti:gage tr_ansactions !s very great, they 
might he still further mcreased if those 
who are the cultivators of land had such 
an interest in it as would enable them 
either alone or in conjunction with thei; 
landlords, to borrow money for the im
provement of land. But this cannot be 
done prudently either on the part of 
the lender or the borrower, so long as 
farms are let on the present terms. The 
introduction of a good system of leasing 
would certainly be followed by increased 
application of capital to land, which in 
many cases can only be done by borrow
ing on the security of the land. [LEASE.J 
There is an act 3 & 4 Viet. c. 55 (altered 
and amended by 8 & 9 Viet. c. 56) which 
is "to enable the owners of set tied estates 
to defray the expense of draining the 
same by way of mortgage." These acts 
apply to England and lrdand 
. l\IORTMAIN. By the 9° H. III. c. 
'.J6 (Magna Charta), it was declared that 
It should not be lawful for the future for 
any person to give his. land to a religious 
house, so as to take 1t back again and 
hold it ~f .the house; and any such gift 
to .a rehg1011s house was declared to be 
void, and the lalld was forfeited to the 
l~r~ of. the f~e. The reason of this pro
v15ion IS obvious, if we consider the na

ture of the feudal tenure; and· indeed it 
is distinctly expressed in the preamble of 
the statute of the 7 Edward I., sometimes 
entitled ' De 11eligiosis,' as fullows : 
" Whereas of late it was provided that 
religious men should not enter into the 
fees of any without the lic~nci; and co~
sent of the chief lords ( cap1tahum dom1· 
norum) of whom such fees are immedi
ately held; and whereas religious me_n 
have entered as wdl into fees of their 
own as those of others, by appropriating 
them to their own use and buving them, 
and sometimes receiving them of the gifls 
of others Ly which means the services 
due from' such fees, and which were ori
ginally provided for the defence of the 
realm, are unduly withdrawn, and the 
chief lords lose their escheats of the 
same," &c. The statute then forbids any 
religious person or any other to buy or 
sell lands or tenements, or under colour 
of a gift or term of years, or a~y other 
title whatever, presume to receive from 
any one, or by any other means, ~rt, or 
contrivance, to appropriate to lnmself 
lands or tenements, so that such lands and 
tenements come in to ruortmain in any way 
(ad manum mortuam deveniant), under 
pain and forfeiture of t~e. s~me_. The 
statute then provides, that 1f it 1s VIolated, 
the lord of whom the lands are holden 
may enter within a year; or, if he ne· 
glect to enter, the next lord may en~r 
within half a year; and if all the chief 
lords of such fees, being of full _age, 
within the four seas, and ont of pnson, 
ne1<lect to enter, the king may ent~r. 

The general notion of mortmai~ may 
be collected from the words of this s~
tute the term being used to express Ian .5 

bel~ng·in<>" to any corporate body, ecclesi
"' y · s ex·cal, or sole or aggregate. anon ie 

planations have been offered as to ti 
reason why lands of this description were 
said to be in mortmain, or in mortua manu, 
that is, in a dead hand. Under the fe~
dal system, lands held by any cor~ora e1body or person might not inappropriate~ 
be said to be in a dead hand as to ht e 
lord of the fee· for as a corporation as' . tl1t~perpetual continuance and success1ou,. b 
lord lo•t the profits in his lands wbidc ' " he e•
under the strict system of tci:ures, f the 
rived_ either from the services o 
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tenant, wbile alive, or from the death of 
the tenant and other circumstances. Ac
eordingly, the best explanation of the 
meaning of this term seems to be that of. 
fered by Coke, that " the lands were said 
to come to dead hands as to the lords, for 
that by alienation in mortmain they lost 
wholly their escheats, and in effect their 
knights' services for the defence of the 
realm, wards. marriages, reliefs, and the 
like, and therefore was called a dead hand, 
for that a dead hand yieldeth no service." 
Similarly, the old mortuum vadium seems 
to have been so called, because the land 
in pledge was, for the time, dead to the 
pledger. fJ\IOHTGAGE.] • 

Btfore the 9th Hen. III. c. 36, was 
passed, a man might give or sell his lands 
to religious as well as any other persons, 
unless it was forbidden in the gift of the 
lands to himself; and accordingly, the 
gr~at lords, on making a grant of land .. used 
to insert a clause preventing the sale or 
gi.ft. to reli.gious persons and also to Jews: 
Lic1tum sit donatorio rem datam dare vel 
v~n~ere cui voluerit, exceptis viris reli
gms1s. et Judeis. (Bracton, fol. 13.)* 
. This statute of Edward I. prevented

gif~ and alienatiom; between corporate 
bodies or persons and others, but it was 
eluded by a new device apparently in
vented by the clergy, and probably most 
u~ by the religious houses. These 
~1es, pretending a title to the land 
which. they ~ished to acquire, brought 
an ~ction for lt by a Pnecipe quod red<lat 
agamst the tenan!, who collusively made 
~efa~lt, upon which the religious house 

ad Judgment, and entered on the land. 
.Thestatuteofthe 13 Edward I. (West

mmster, 2), e. 32, provided arrainst these 
},ee~very of lands obtained by collusion · 
or it ~as enacted, that after the default 

dade, it should be inquired whether the 
emandant had any right in his demand 
~hot; and if the deman<lant were found 
to i;ve n~ right. the land was declared 
· f?rfeited to the lords mediate and 
:hmedia~, similarly as was provided by 

e prevmus statute of Edward I. An
• Viner (art 'M . ' 

wri~ th· · ortmain ), quoting Coke, who 
., Qucer ~~ .Pa.ssa~e "Licitum sit donaturi," savs 
a blun1i~ ~~hould not be dunatu, donee.,, su·cl~ 
the oriJ..rinal ight h_ave been avoided by lookin~ at 
,.ithout doi~g0~0~ight have been corrected even 

other provision of this statute (e. 33) 
furnishes curious evidence as to the de
vices practised for the purpose of eluding 
the statutes of mortmain. The words of · 
the enactment will best explain the al
lusion :-" Forasmuch as many tenants 
set up crosses, or permit them to be set 
up on their tenements, to the prejudice of 
their lords, in order that the tenants may 
defend themselves by the privileges of 
Templars and Hospitallers against the 
chief lords of the fees, it is enacted, 
that such tenements be forfeited to the 
chief lords, or to the king, in the same 
way in which it is enacted _elsewhe;e 
with respect to tenements alienated m 
mortmain" (de teuementis alienatis ad 
mortuam manum). . . 

Various other statutes were passed m 
t1e reign of Edward I. and Edward ~II. 
relatin"' to mo1imain; but the next im
portant statute is that of the 15 Richard 
II. c. 5. As corporations could not now 
acquire lands by purchase, gift, lease, or 
recovery, they had contrived an~ther n_ew 
device, 5aid to be mainly the m!en~10n 
of, or mainly practised by, ~cclesias.t1cal 
bodies or persons. The device consisted 
in this: the lands in question were con
veyed to some person and his heirs to 
the use of the ecclesiastical body or per
son and their or his successors. In this 
way the legal estate was not in the pos
session of those who could not legally 
hold it, but in a person who had such 
legal capacity; and the use or. p~ofit of 
the land, the beneficial interest in 1t, was 
secured to the ecclesiastical body or per
son, contrary to the spirit of the pre.vious 
statutes, though not contrary to their. ex
pressed provisions. The statute of Rich
ard, after declaring that this use was also 
mortmain, further declared all such con
veyances to be void, and that the)ords 
mirrht enter on lands so conveyed, m the 
ma~ner provided for by the statute De 
Religiosis. This distinction of the own
ership of land into the leg~ and bene
ficial was undoubtedly derived ~y the 
clerg'y from the like d_is_tin~tion in the 
Roman Jaw between Qwntar1an and B<>:
nitarian ownership, which. is b.~iefly and 
distinctly explained by Garns (11: 4~). 

Though the statute De Rehgiosis '!85 

in its terms comprehensive enough to m
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elude all alienations to corporate bodies 
or persons, it is clear that this statute was 
mainly directed against the clergy, both 
regular aud secular. The ecclesiastical 
corporations were more numerous than 
any other, and had been more active in 
getting lands into their hands. · This sta
tute of Richard II. however expressly 
extends the statute De Religiosis to lands 
purchased to the use of guilds or fraterni
ties; from which it has been inferred 
that the doctrine of mortmain had not, 
before the date of this statute, applied to 
guilds or fraternities. The statute De Re
ligiosis is by this statute of Richard II. 
expressly declared to apply also to what 
we now call municipal corporations, and 
the statute places such bodies.. in all re
spects on the same footing, as to the pur
chase of lands, with "people of religion." 
If such bodies as these had been con
~idered within the statute De Religiosis, 
it seems clear from the statute of Hichard 
II. that their acquisitions of laud had 
only recently become of such. magnitude 
as to make it seem expedient to make a 
special declaration by statute as to them. 

A statute of Henry VIII. (23 Henry 
VI~I. c. IO), commonly called an act 
agamst superstitious uses, is perhaps 
ha~dly a statute against mortmain in the 
strict sense of the term. The statute 
enacted that feoffments, fines, recoveries, 
an~ other estates, made of lands and he
reditaments to the use of parish churches 
chapels, guilds, fraternities, commonalties: 
&c., erected and made of devotion or by 
common con.sent of the people without 
any corporatwn, or to uses for perpetual 
obits, or a continual s~rvice of a priest, 
were declared to be void as to snch gifts 
as were _made. after the 1st of l\Iarch in 
the year m which the statute was passed 
for any te;m exceeding twenty years fro~ 
the crtoal:lon of such uses. From the 
words,." by common consent of the peo
~le,d witho?t any corporation," it can 
~r. ly be mferred that a number of in-

d_ividu~I~ could _tak~ in perpetual succes-
SJO~l wit out being mcorporated, as some 
writers supp~se; f~r "to take by per
pe:ud~' s~ccessiou without being incorpo

succession in unincorporated indh'idnals. 
The statute destroys all such estates and 
interests in land as in any way or by any 
persons were held to the use of the es
tablishments or collections of individuals 
mentioued and described in the statate. 

The subsequent statutes passed in the 
reign of Henry VIII. (27 H. VIII. c. 28; 
31 H. VIII. c. 13; 37 .H. VIII..c. 4), 
too-ether with the statute passed m the 
fi~t year of Edward VI. (1 Edw. VI. 
c. 14 ), put an end to religious houses and 
many other establishments which had 
been the special objects of the statutes of 
ruortmain and superstitious uses. The 
consideration of what are now legally 
called superstitious uses, properly comes 
under the head of USES, SUPERSTITIOUS 
AND CHARITABLE. 

The king could always grant a licence 
to alien in mortmain, or, more corr~ctly 
speaking, he could remit the forfeiture 
consequent upon alienation, so far a~ leasl 
as concerned himself· but such rem1ss10D 
could strictly only affect his own rights, 
and not those of the mesue lords, unless 
they also cC1nsented. It wa~ the practice, 

0before the king granted his licence, !
sue out a writ of ad quod da111n11m, ID 

order that inquiry might be mad~ and 
the king informed what damage ~1mself 
or others mio-ht sustain from the !Jceuce. 
This practic~, however, fdl into dis.i~se 
Jon"' before the statute of the 7 & 8 '\\ill. 
III~ c. 37, which authorises the king to 
grant to any person or persous, co:porat~ 
or not licence to alien in mortmam, an 
to pm'.chase and hold in mortmain an~ 
lands or hereditaments, aud that _sue 
lands shall not be subject to f~rfeitur: 
When a licence to hold lands Ill mort 
main is granted, it generally specifies lh: 
amount in value of the lands to be hel 
by the corporation to "hich it is granted i 
and if the corporation should be ever 
found to acquire lands beyond this value, 
such lands are forfeited to the lord. 

Until the statute of 9 Geo. II. c. 36• 
presently mentioned, thongh lands could 
not be aliened in mortmain, yet certaa:;'. 
gifts to corporate bodies were. held go 
Thus if a feoffment was made to a dean 

ra e mvolves a coutradiction. Nor I and dhapter to perform a charitable n~ 
~:\:.;1e ftat?te be construed as admitting J (within the 43 Eliz., c. 4 ), it wa.s goot~1Y P cation such a power of perpetual I though they could not be seised 
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another's use ; and a device to a college 
to a charitable use within this statute was 
also good. (Hob. 136; 1 Lev. 284.) 

The statute of the 9 Geo. II. c. 36, is 
now commonly, though not correctly, 
called the Statute of Mortmain. It ap
plies only to England and Wales. It is 
entitled 'An Act to restrain the Disposi
tion of Lands, whereby the same become 
inalienable.' The provisions and object 
of this enactment cannot be otherwise 
expressed than by stating the first section 
at: full length :-" Whereas gifts or 
alienations of lands, tenements, or heredi
taments, in mortmain, are prohibited or 
restrained by Magna Charta and divers 
other wholesome laws, as prejudicial to 
and against the common utility ; never
theless this public mischief has of late 
~reatly increased by many laro-e and 
improvident alienations or dispgsitions 
made by languishing or dying persons, 
or by other persons, to uses called chari
table us~, to take place after their death, 
to tbe d1sherison of their lawful heirs: 
for remedy whereof be it enacted, that 
from and after the 24th day of June 
I i3G, no manors, lands, tenements, rents'. 
advowsons, or other hereditaments. cor
poreal or incorporeal whatsoever, nor any 
sum o~ sums of money, goods, chattels, 
stocks 1n the public funds, securities for 
money, or any other personal estate 
_whatsoever, to be laid out or disposed of 
m the p~rchase of any lauds, tenemeuts, 
or. hered1tameuts, shall be given grauted 
ah~ned, limited, released: ti,;nsferr;,d: 
assignee!, or appointed, or any ways con
veyed or settled to or upon any person or 
persons, bodies politic or corpo-ate or 
otherwise for any estate or intere~t what
:ver, or any ways charged or encum

red b:i: any person or persons what
soever, m trust or for the benefit of 
any charitable uses whatsoever unl"ss
SUch 'f ' ' 
S€ gi ts, conveyance, appointment, or

1ttheme~t of any such lands, tenements 
or ered1taments, sum or sums of money' 
~b perso~al estate (other than stocks i~ 
d e puLhc funds), be made by deed in
ented, sealed, and delivered, in the 

~resence of two or more credible wit-

be~es, twelve calendar mo·1ths at least 
ewre th d h f · · (' . e eat o such donor or grantor1me udiug the days of execution and 

death), and be enrolled in His Majesty'& 
High Court of Chancery within six 
calendar months after the execution 
thereof; and unless such stocks be trans
ferred in the public books usually kept 
for the transfer of stocks, six calendar 
months at least before the death of such 
donor or grantor (including the days of 
the transfor and death) ; and unless the 
same be made to take effect in possession 
for the charitable use intended imme
diately from the making thereof, and be 
without any power of revocation, reser
vation trust, condition, limitation, clause, 
or agreement whatsoever, for the bene
fit of the donor or grantor, or of any 
person or persons claiming under him." 
The act provides that what relates to 
the time before the grantor's death 
or sealing the deed and making the 
transfer shall not extend to any pur
chase to be made really and bona fide 
for a full and valuable consideration, 
actnally paid at or before the making of 
such conveyance or transfer without 
fraud or collusion. The two universities 
of Oxford and Cambridge, and the col
leges within them, were excepted from 
the operation of the act ; and the colleges 
of Eton, ·winchester, and Westminster, 
but in favour of the scholars only, were 
also excepted. This act limited the 
numbers of advowsons which any college 
or house of learning (before reforred to 
in the act) could hold; but this restric
tion was removed by the 45 Geo. III. c. 
IOI. By the 5 Geo. IV. c. 39, the 
British Museum is excepted from the 
statutes of mortmain; and various other 
public bodies have been in like manw~r 
excepted by act of parliament. The 
juclicial interpretation of this act, called 
the .Mortmain Act, has prevented a large 
amount of property from being given to 
charitable uses. A bequest of money for 
charitable purposes, to arise from the sale 
of land is void; oc of money due on 
mortgages; or of money to pay off the 
mortgage on a chapel; or of money to 
build a chapel, unless some ~and already 
in mortmain is distinctly pornted out by 
the terms of the bequest; or of mortgages 
both in fee and for years ; or of mo~ey 
to be laid out on mortgage security. 
This act can only be called a l\fortmam 
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.Act with any propriety so far as it relates 
to corporate bodies, and even with regard 
to th<!m with no strict propriety, inas
much as. the l\fortmain Acts were in
tended to prevent corporate bodies holding 
lands to their own use, or to prevent 
other persons holding them to the use of 
corporate bodies. The act is in fact in
tended to limit the power of giving 
property for charitable purposes to any 
person or persons, and is very improperly 
called a l\Iortmain Act, if we consider 
that many gifts of land for charitable 
purposes were not considered, before the 
passing of this act, as within the old 
statutes of mortmain. 

The history of mortmain is intimately 
connected with the ecclesiastical and 
civil history of this country. The jea
lousy which all mankind feel against 
rich and powerful bodies of men, who 
are combined in a perpetual brotherhood 
and fraternity, and the constantly in
creasiug wealth and power of the eccle
siastical bodies in this country, doubtless 
contributed strongly to the passing of the 
enactments called the statutes of mort
ma!n; and this, independently of the 
solid reasons .against such bodies having 
large possess10ns, so long as the strict 
system of tenures continued. In modern 
times, ~hen the lord can lose nothing by 
land bemg conveyed to a corporation or 
t? a charitable use, except the remote con
tmgency of escheat, a new notion lies at 
the foundation of the restraints upon 
such transfers or jl;ifts of land, which, as 
as Lord Hardw1cke expressed it was 
this:- ' 

" !-'he ~isc~ief which the legislature 
had m view m the ~Iortmain Act (as 
appears from the recital, and which is 
agreeable to the title) was to restrain the 
?isP?8ition ?,f lands whereby they become 
mahenable. In another place he ob
seryes that "the particular views of the 
leg1~lature were two : first, to prevent 
lo~kmg ~p land ~nd yea! property from 
bemg aliened, which 1s made the title of 
!he ac~; the se<;ond, to prevent persons, 
m their last ';Iloments, from being im
posed on to give away their real estates 
from their families." 

It will be perceived that the provisions 
of the act very imperfectly correspond 

with this explanation of its ohject. Thus 
money may be given by will (if unac
companied with a direction to lay it out 
in laud) to an eleemosynary corporati?n 
which is empowered to hold land m 
mortmain, and it may be laid out in land, 
or, if necessary, a licence may be obtained 
from the crown for that purpose. The 
judicial exposition, that money given b! 
will to arise from the sale of lands, 1s 
within the act, involves a direct contra· 
diction; it being expressly provided .by 
the mode of donation, in the case JUSt 
mentioned that the land shall not, so far 
as the do~or can p1·event it, come into 
hands in which it will be inalienable. . 

The act, which is a clumsy conti:1· 
vance, and the exposition of it, a.re m 
fact directed against gifts for charitable 
uses; though it is probable .that the 
notion of the impolicy of allowrng land~ 
to be for ever set apart, or "locked u~, 
had also some influence on the legis
lature. If this, however, had been the 
leading idea, a repeal of the ~tatnte 
which allows the crown to grant a licence 
to hold lands in mortmain would have 
been a proper addition to the act. But 
the legislature or the promoters of the 
act were apparently anxious to fand o~ 
some reason or excuse for passrng su 
an act in a country where gifts for. cha· 
ritable uses have been so long established 

· · Theand approved by popular op~mon. f 
exceptions made in this act m favour 0 

the universities of Oxford and Cambridge 
and the colleges in those places al~o sho~ 
that there was a party in the leg1s~atuof 
strong enono-h to prevent the operat10n 
this act beh~g extended to those corporate 
bodies. d .nee 

Various acts have been pa~se 51 ed 
the 9 Geo. II. c. 36, as a'.ready sta~~ 
for exempting various bodies from. fl 
operation of that act. These acts chie l 
apply to the Established Church. G~ 
58 Geo. III. c. 45, amended byv59 

61
' 

III. c. 134, and 2 & 3 Wm. 1.
1
d. c. of 

are intended to promote the bm mg . 
new churches in populous p~cesJlf, 
England and Wales. The 43 eo. d 
c. 107, was passed to exempt decreesu:n 
bequests to the governors of Q 
Anne's Bounty [BENEFICEJ. . tmain

1There is no doubt that the 11 or 
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Act of George II. has been productive of 
b<:uefit; and it would be better for its 
provisions to be made stricter instead of 
being relaxed. especially in the case of 
ecclesiastical bodies and persons. The 
acquisition of lands by corporate bodies, 
except such as are established for pur
poses of general interest, is an evil in any 
country, especially in a country where 
the land is so limited in amount as in 
England. Facilities for sale and transfer 
are rather wanted than facilities for 
giving land to bodies which cannot sell, 
and from the nature of their constitution 
present obstacles to the improvement of 
land and its productive employment. 

It shoultl be borne in mind that the 
terms charities and charitable uses have 
a legal meaning very different from the 
popular meaning of the term charity. 

The great amount of property in Eng
land. and Wales which is appropriated to 
charitable uses, and the importance of 
many of those establishments which are 
supported by such property, render it ne
cessary to give some exposition of the 
nature and administration of charities in 
this country, which is most conveniently 
done under the head of UsEs, CHARITA
BLE. 

The term 1liortificati<m in Scotland ex
presses pretty nearly what mortmain does 
mEngland. 

According to Stair (book ii. tit. iii. 39, 
ed. Brodie), " infeftments of mortified 
l~nds are those which are granted to the 
kirk or other incorporation having no 
o.ther reddendo than prayer and snpplica
t10n~ and the like : such were the morti
fi~ations ?f the kirk lands granted by the 
kmg to k1rkmen, or granted by other pri
vate men to the provost and prebendars 
of college kirks founded for sirwing · or 
to cl I · · o •w . iap amnes, preceptories, aitarages, in 
hie~ the patronage remained in the 

:o:tifiers." The act of 1587, c. 29, pass
V In the elevent~. parliament of James 
hi!" began b:f rec1tmg that the king "and 

three esta1tes of parliament perfitely 
understood the greatest part of his proper 
re~~ to have .bene given and disponed of 
au to Abba1es, Monasteries, and utheris 
P~trsdons of Cltrgie," &c.: it further re
c1 e that" h' H'd is . 1enes, for the great love 
an favour quhilk he bcaris to his sub

jectes, was nawaies minded to greeve 
them with unprofitable taxations, spe
cially for his royal support." The act 
then went on to declare that it was 
"founde maiste meete and expedient that 
he sall have recourse to his awiu patri
monie disponed of before (the cause of 
the disposition now ceasing) as ane helpe 
maist honorable in respect of himselfe 
and least grievous to his people and sub
jectes." The act then proceeded to unite 
and annex to the crown (with the ex
ceptions after specified in the act) all the 
lands, &c., belonging to the ecclesiastical 
and religious personages therein men
tioned. This act was in effect more ex
tensive than the similar acts of Henry 
VIII. in England. · 

Since the Reformation, lands given in 
Scotland for charitable purposes are given 
to the trustees of the charity, to be held 
either in blanch or feu holding. (Bell's 
Diet. q/ the Law ef &otla11d.) 

MUNICIPAL CORPOHATIONS. 
The term Municipal is derived from the 
Latin adjective l\lunicipalis, which signi
fies appertaining to a Municipium. The 
word l\funicipium had several early his
torical significations among the lfomans, 
which it is not necessary to explain here. 
We use the Roman term Municipal 
to indicate the corporation of a town, 
but our municipal corporations resem
ble the Italian cities in tlrn later period 
of the Republic. After the Social War, 
n.c. 90, the Italian towns became mem
bers of the Roman state; they were sub
ject to Rome, but retained their own local 
administration. Both the original Homan 
colonies in Italy and the l\lunicipia (not 
colonies), as they were called, enjoyed 
this free condition. A municipal consti
tution was the characteristic of these 
Italian towns. The notion of an incorpo
rated body, as applied to a commuui~, 
was familiar to the Homans, and their 
several municipalities were ac~ordingly 
considered and called republics (Res 
Publicro). The Homan colonies in Italy 
had a popular assembly and a sen.ate, as 
Home had ; the people chose the.1r o:wn 
magistrates, and they had leg1slat1.ve 
power in their own concerns. The chief 
magistrates were sometimes two ( d~u~
viri) and.sometimes four (quatuorvm): 

http:leg1slat1.ve
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their principal duties were the administra
tion of justice. Their office was annual. 
The history of these Italian municipali
ties is traced by Savigny. in his History 
of the Homan Law in the Middle Ages 
(vol. i.). The Homans had colonies, in 
their sense (Coloniro, Cow:sY, p. 559) also 
in the provinces, in Africa, Spain, France, 
and Britain. All these colonies had a mn
cipal organization. They were subjects 
of Home and under the general Jaw of 
Rome, but they managetl their own inter
nal administration as corporate bodies. 
As these communities existed wherever 
the Romans formed a provincial govern
ment, it is all but historically demon
strated that the town communities of our 
country, and of other parts of Europe 
where they exist, have either been directly 
transmitted from the Roman town-com
munities as they existed under the em
pire, or have been formed on that motlel. 
Lonuon itself, though never a Homan 
colony, in the strict sense of that term, 
was a place of considerable trade under 
the empire, and as England was then a 
Homan province, we may assume that 
this flourishing Municipium would have 
a local administration like that of other 
large towns within the Roman provinces. 
The Romans hatl also colonies in Eng
land, in the proper sense of that term · 
and the worll Colonia always implies ~ 
local administration. It cannot be proved 
that the Saxons brought with them to Eng
land such a system of town-communities· 
nor was their mode of settlement of such 
a character a(to lead us to suppose that 
they could have established them at first. 
They ~ertainly found them existing in 
!he chief towns ~f the kingdom, and it 
IS probable that this Homan institution has 
continued without interruption from the 
fi_rst reduction of England to a Roman pro
vmce to the present time. 

Some write:s. however are of opinion 
that our mumc1pa1 corporations are of 
Saxon or '.feutonic origin ; and the re
mar~s which follow are maue in con
~orm1ty to that opinion. The Anglo-
8ax.on terms bgrig, bgrg, burh, &c. the 
various old forms of borough, like the Ger
ma'!- burg of the present day, was the ge
ner1.c term for any place, large or small, 
fortified by walls or mounds. The muuici

pal organization of the Anglo-S~xons was 
not, however, confined to their towns. 
Their boroughs were only parts of one 
great municipal system, extending over 
the whole territory. But the boroughs by 
distinction, the boroughs in political esti· 
mation, were those towns (apparently all 
the considerable ones) which had each, 
under the name usually of bur.qh-reve or 
port-reve, an elective municipal officer 
exercisin" functions analogous to those of 
the electi~e-reve of the shire or sldre-ret"e. 
Of this local organization enough is dis· 
coverable to show most clearly that it 
had never been moulded by a centr::l au· 
thority, but, on the contrary, t.hat the 
central authority had been, as.•1t were, 
built up on the broad basis of a free mu· 
nicipal organization. . 

For a clear exposition of the i;;se.nb~lly 
republican basis of all the pubhc mstitu· 
tions of the An<>lo-Saxons we would refer 
to Mr. Allen's~ Inquiry iuto the ~ise a~d 
Growth of the Royal Prerogative Ill Eno· 
land,' 8vo., 1830. The cy11e or kin .of 
the Saxons was synonymous with natwn 
or people; and c.1111-i11.q or kin-ing (by con· 
traction, ki11g) implied, as !\Ir. Al.len red 
marks, that the inuividual so designate 
was, in his public capacity, not,.~ some 
modern sovereigns have been wilhng to 
be entitled the father of the people, but 
their ojfsp;i11g. In the introtluction and 
use of the modern word kingdom, .we 
trace a still more remarkable perversion. 
The Ano-lo-Saxon cy11e-dom or kin-~om 
denoted fhe extent of territory occupied 
and possessed by the kin or nation'-an 
import uiametrically differing .from that 
of ldngdom which in the uechne of the

' ' f theNorman tongue as the language o 
government implanted by the conquest, 
was substituted for the Norman royaulm~ 
(in modern English realm)-as th? wor. 
king itself, with as little regaru ~o 1tsde7 
moloo-ical· derivation was substitnte . or

"' ' · · amfestthe Norman roy. Thus 1t 1s m 
that the difference of meaning between 
llin-dom and llinq-dom 1s as wide as ~JiaJ 

·between the pri'uciple which recogmze 
the nation at large as the original pro· 
prietor of the soil, and that which .ve~~ 
such absolute proprietorship ex~h~sive · 
in the crown-a distinction which it is 1'.1°d1 

important to perceive and to bear in min ' 
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Under the Anglo-Saxon government 
the revenue of the king, or rather of the 
state, had been collected in each shire 
by the shire-reve, and in each municipal 
town by the borough-reve or port-reve. 
But in the one case, as in the other, this 
officer was the elective head of the muni
cipality; for the shire itself was no other 
than a certain extent of territory munici
pally organised. But after the Conquest, 
mstead of the elective Saxon reve, there 
was placed over each shire a Norman 
viscount, and over each municipal town a 
b~ilijf; both appointed by the Nonnan 
kmg. It would have been vain for the 
b~rgesses to appeal to the mercy of the 
km~, but !h:y found means of appealing 
to his cup1d1ty. He discovered that their 
eager desire to rid themselves of the 
royal bailitt; urged them to ofter him a 
higher sum to be collected from and by 
t~emselves, and transmitted directly to 
his exchequer, than he could farm their 
town for to au individual ; and hence the 
!req.uent charters which we soon find 
1ssum.g t~ one borough after another, 
gran!m~ 1t to the burgesses in fee-farm, 
that is, m permanent possession so Ion g 
as they should punctually pay the stipu
lated crown-rent. . 

~'h~ interference of a royal provost in 
their mterna! concerns being thus witli
ta.wn, the towns returned naturally to 
t e1r former free municipal organization. 
They had once more a chief administra
tor of their own choice· thou"'h in few 
~!es was he. allo~ed to 1~esnme"either of 

old des1gnat10ns, borough-reve and 
~o~t:reve. In all cases he now acted as 
aitlliff of the Norman king· accounted 

at ie exchequer for the farrd or crown
~~t ~f the borough: in most, he received 
d N.orm~n appellation of mayor, which, 

che~otmg Ill that langua"e a municipal
Ief fli '°' to o cer, was less odious to the Saxon 
wnsmeu than that of bailiff· though in 

someh 'd ' .ff e receive and kept the ti tie ofbai
.11 only. 
The charters of the Norman kings 

~~e.. c,?nstantly addressed to " the citi
suc~ ~he burgesses," or " the men" of 
the d: mty .or borough ; and the sum of 

scription of a lmr"'ess townsman 
or memb 0 f th " ' ' rou"'h er e 4:0m~unity of the bo

" ' as llfadox Ill his ' Firma Burgi' 

observes, was this:-" They were deemed 
townsmen who had a settled dwelling in 
the town, who merchandized there, who 
were of the hans or guild, who were in 
lot and scot with the townsmen, and who 
used and enjoyed the liberties and free 
customs of the town." The municipal 
body, in short, consisted of the resident 
and trading inhabitants, sharing in the 
payment of the local taxes and the per
formance of the local duties. This formed 
substantially a household franchise. Stran. 
gers residing temporarily in the town for 
purposes of trade had no voice in the 
affairs of the borough, nor any liability 
to its burdens, which, at common law, 
could not be imposed upon them without 
admission to the local franchise. The 
titles to borough freedom by birth, ap
prenticeship, and marriage, all known to 
be of very remote antiquity, seem to have 
been only so many modes of ascertaining 
the general condition of established re
sidence. The title by purchase was a 
necessary condition for the admission of 
an individual previously unconnected 
with that particular community, in those 
days when such admission conferred pe
culiar advantages of trading; and the 
right of bestowing the freedom on any 
individual by free gift, for any re~on. to 
them sufficient, was one necesrnrily in
herent in the community, for the exer
cise of which they were uot responsible 
to any authority whatever. The free
men's right of exclusive trading too had 
some ground of justice when they who 
enjoyed it exclusively supported the local 
burdens. Edward III.'s laws of the staple 
authorized the residence of non-freemen 
in the staple towns, but at the same time 
empowered the community of the bo
rough to compel them to contribute to 
the public burdens; and 1!nder these re
gulations it is that the reSJ<lcnce of non
freemen appears first to have become 
frequent. . 

The progress of wealth, J?Opulation,, 
and the useful arts produced, m many of 
the greater town~, tl!e subd~visio~ of. the 
general commumty mto gu~lds of pali;1cu
lar trades, called in many.mstan~es smce 
tlie Norman rera compames, which thus 
beeame avenues for admiss.io.n to. the ge• 
neral franchise of the municipality. In 
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their greatest prosperity these fraternities, 
more especially in the metropolis, became 
important bodies, in which the whole 
commw1ity was enrolled ; each had its 
distinct common-hall, made by-laws for 
the regulation of its particular trade, and 
had its common property; while the 
rights of the individuals composing them, 
as members of the great general com
munity, remained the same. 

But for several centuries after the Con
quest, any select body forming within a 
municipal town a corporation, in the mo
dern sense of the term, was entirely un
known. When the men of a town became 
auswerable to the crown for a ferm or 
other payment due from their community, 
theu the barons of the exchequer, the 
king's attorney, or his other clerks and 
officers, charged, impleaded, and sued 
the townsmen collectively, by any name 
by which they could be accurately desig
nated, and they answered by one or more 
of their number, deputed for that purpose 
by the rest. There was also a method of 
summoning a community to appear in 
the king's courts of law, by six or some 
other number of "the better and more 
discreet" inhabitants, to be nominated by 
the rest. The duties of the borouo·hs to 
the ki~g were rendered entirely by

0 
their 

executive officers, elected yearly by the 
whole community. Generally it was 
granted to them to elect a single chief 
magistrate, bearing, as already observed 
the Norman title of mayor, who becam~ 
answerable to the crown for all thino-s in 
which the bailiff or bailiffs were "pre
viously responsible, and the officers bear
ing the latter title declined to an inferior 
~ank. The executive officer, thus elected, 
it. was al ways necessary to present to the 
kmg, or some one appointed by him, to 
be accepted and sworn faithfully to dis
charge his duties both to the crown and 
to the community; and to receive these 
presentations, accept the officer elected 
and: take his oath, became a part of th~ 
duties of the treasurer and barons of the 
exchequer. To these, when the citizens 
or burg~sses had made their election, it 
was notified by letters under their com
mon seal, and the mayor elect was pre
sent~d to them at the exchequer by two 
of his fcllow-burges:;es, The same pro

ceeding was observed with regard to 
sheriff'si, which some of the larger cities 
and towns acquired power to elect. as 
counties of themselves ; and for the like 
reason, because of the duties they had to 
render to the king. In course of tim.e 
communities acquired by charter the pn· 
vilerre of takiu" the oaths of their own 
offi~rs, or they" might be tendered to the 
constable of the nearest royal castle. ·' If 
such officer performed auy official duty 
without being duly sworn,. it was de~med 
a contempt, and the liberties were liable 
to be seized into the kino-'s hands, unless 
redeemed by fine or a v:iid excuse. . 

But the sole legislative assembly m 
every municipal town or borough ~as 
originally the t-axonfulk-mote, or meetmg 
of the whole community, called in J?a1:y 
places the hundred, and where held w1thm 
doors, the lws-ting or the common l;~l/. 
This assembly was held for mutual adv~ce 
and general de~ermination o!1 the affairs 
of the commumty, whether m the enact· 
ing of local regulations, called burgh-laws 
(of which some persons suppose by law to 
be a contraction), the levying of l<JC'.ll 
taxes, the selling or leasing of .Pu?hc 
property, the admiuistration of Justice, 
the appointment of municipal officers, or 
any other matter affecting the general 
interests. In this assembly, held com· 
monly once a week, appeared the body of 
burgesses in person, to whorn, together 
with their officers, whom they elected 
annually, every general privilege con: 
veyed by the royal charters was granted• 
and however vested in later times, every 
powH exercised in the antient boroug~ 
has derived its orio-in from the acts 0 

this assembly. Th~ increase of popula· 
tion and extension of trad~ in the l_arg~ 
towns led naturally to the mtr0Juct1on. 
the representative principle in !?cal Iegi~ 
lat.ion &c and to an aristocratic organi

' ·• · · f racezation. Next, as the distmcuon o d 
became lost in the fusion of' blood an 
the rise of the modern English ton~e, 
other circumstances sprung up, tend!Dg 
to create and perpetuate a distincu.on 
of civic classes. The progress of in· 
dividual wealth, as commercial prop~rty 
became more secure again~t exacu~n~ 
by arbitrary power and the commercia 
resources of the dountry became deve

http:distincu.on
http:l<JC'.ll
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loped, was among the most powerful of 
these causes. ln London, as early as 
the close of Henry 111.'s reign, the 
aldermen, and those calling themselves 
"the more discreet of the city," made 
an attempt to elect a mayor, in oppo
sition to the popular voice; which, how
ever, ended in the triumph of the latter, 
in a general folk-mote held at St. Paul's 
Cross. 

The richest and most influential per
sons, however, being generally chosen by 
the inhabitants at large to the highest 
places in the municipal councils, were 
oft~n tempted to seek the perpetuation of 
their authority without the necessity of 
frequent appeals to the popular voice, and 
even to usurp powers which it had not de
l~gated at all. Such usurpations how
ever were often vigorous! y resisted by 
the community at large; and the contests 
were sometimes so violent and obstinate 
as to lead to bloodshed. But in course 
of time, the crown itself, so long indiffer
ent to the details of municipal arrange
ments, found sufficient motives for encou
1?1ging these endeavours of internal par
~es to form close ruling bodies, irrespon
sible to the general community. 
. We find faint indications of this policy 
!n several of Henry VII.'s charters; as 
Ill one to. Bristol in 1499, establishing a 
self-elective council of aldermen; who 
yet, though justices, had no exclusive 
power of municipal government. But 
the. fierceness of reli"io11S dissension 
which divided the whgle nation at th~ 
close of the following reign, made the 
maua~emeut of the House of Commons 
~ obJe.ct of primary importance to either 

athohc or Protestant successor to the 
~own. This therefore was the rera of 
f e most active exercise of the prescrip
t~Y dis?retional power of the sheriiis
0 

. etermme within their several baili
wicks · · · 

• Ill 1ssmng their precepts for a 
~neral election, which of the municipal 
h7ds should, and which should not be
a:b. 	 to _be p1rliamentary borou<rhs. 'To 

itrarily omit any of the larg~r towns 
or even of ti II . . ' 1e sma er ones which m
PUJ11.ic t" . ' . h es imatJ.on had a prescriptiveng t to batta k e stmm1oned, was too open an 
b c on the freedom of parliament to 
e now ventured upon. The calling of 

this right into action in boroughs where
in it had lain dormant from the begin
ning, or, though once exercised, bad 
fallen into disuse from alleged poverty. 
decay, or other causes, was a more plau
sible course of proceeding; and notwith
standing the evident partiality with 
which it was conducted, was permitted 
to pass without legislative interference. 
[Co)DlONS, HousE OF.J 

Accordingly we find in the reigns of 
Edward VI., Mary, and Elizabeth, besides 
seventeen boroughs restored to parliamen
tary existence, forty-six now first begin
ning to send members, making altogether 
an addition to the former representation 
(as no places were now omitted) ofsixty
three places returning 123 members. But 
the most important feature in this policy 
of the crown at this period-that which 
mainly contributed to attain the object of 
that policy-was its novel assumption of 
the right of remoulding, by governing 
charters, the municipal constitution of 
these new or revived parliamentary bo
roughs. Most of these charters expressly 
vested the local government, and some
times the immediate election of the par• 
liarnentary representatives, in small 
councils, originally nominated by the 
crown, to be ever after self-elected. 

This was the first great step on the 
part of the crown in undermining. the 
political independence of the English mu
nicipalities. The successful working of 
the application of this novel principle to 
the new or restored parliamentary bo
roughs, encouraged the Stuarts not only 
to continue this system of erecting close 
boroughs, but. to make a second and a 
bolder advance in the same direction, by 
attacking the ~onstitutions of. t~e p:e
scriptively parliamentary mumcipaht1es 
thernsel ves. 

In the twelfth year of James I., it was 
declared that the king could, by his 
charter, incorporate the people of a town 
in the form of select classes and common
alty, and vest in t_he whole corp?ration 
the right of sendrng representat1v~s. to 
parliament, at the same time restra1mng 
the exercise of that right to the select 
classes · and such was thenceforward the 
form of all the corporations which royal 
charters created or remodelled. After 

http:imatJ.on
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this fashion it was that, under James I. 
and Charles I., seventeen more parlia
mentary bor<1ughs were revived; and 
that James created four, making a total 
addition to the borough representation of 
forty-one members, besides the four mem
bers for the two English universities, 
which James first introduced, 

After the reign of James II., no at
tempt was made to recur to the Stuart 
measures against such of the corporations 
as still retained in whole or in part, a po
pular constitution ; yet " the charters 
which have been granted since the Re
volution are framed nearly on the model 
of those of the preceding era: they show 
a disregard of any settled or consistent 
plan for the improvement of municipal 
policy corresponding with the progress 
of society. The charters of George III. 
do not differ in this respect from those 
granted in the worst period of the history 
of these boroughs." (Report of Com
missioners of Corporation Inquiry.) 

The abuses existing in Municipal Cor
porations had thus, for more than two 
centuries, been a matter of constant and 
nearly universal complaint. Any gene
ral. remedy '!as however impracticable, 
while abuses m the representation of the 
people in Parliament were to be main
taine~. The rotten. and venal boroughs, 
of which the franchise was abolished or 
a~ended by the Reform Act, were the 
chief seats of corporation ahuse: and the 
correction of the local evil would have 
been t~e virtual ~estruction of the system 
b}'. wh1:h the. ~ulmg party in the state re
tam~d its poh~1~al power. Every borough 
havmg the 1_mv1lege of returning a mem
ber to Parliament, was indispensable to 
one ?r the o~her of the leading 'political 
parties, and m these bor.oughs the greatest 
ablll!es _naturally prevailed, because im
pumty 1~ .the i;eglect of duty and in the 
maladm1!11strat1on of the funds of the 
commu.mty, 'Yas the cheapest and most 
convement bribe by which the suffrage of 
the :orpo:ators could be purchased. Im
pumty bemg thus secured and perpetuated 
m the mos~ corrupt of the Parliamentary 
boroughs, it :would have been too hazard
ous an experiment on the toleration of the 
people to .have undertaken to reform the 
comparatively insignificant abuses of the 

non-parliamentary boroughs. The greater 
abuse thus served to shelter the lesser, 
until the passing of the Reform Act, 
which, in destroying the importance of 
the corrupt Parliamentary corporations, 
rendered certain the speedy re-organiza· 
tion or the abolition of the whole, as the 
respective cases might require. 

Accordingly, in about a year after the 
passing of the 'Act to amend the Repre
sentation of the people in England and 
Wales,' the king issued .(July, 1833) a 
Commission under the Great Seal to 
twenty gentlemen "to proceed with the 
utmost dispatch to inquire as to the.ex· 
isling state of the Municipal Corporat1~ns 
in England and Wales, and to co~lect 1~· 
formation respecting the defects m the!r 
constitution-to make inquiry into t?~1r 
jurisdiction and powers, and the adn11n1s· 
tration of justice, and in all other re
spects ; and also into the mode of elect· 
ing and appointing the members ~nd 
officers of such corporations, and mto 
the privileges of the freemen and otber 
members thereof, and into the nature and 
management of the income, revenues, and 
funds of the said corporations." . . 

The commissioners thus appomted d1· 
vided the whole of England .and Wal~s 
into districts, each one of which '!as! m 
most cases, assigned to .tw? ~omm1ss10n· 
ers. Their reports on 111d1v1dual corpo
rations occupied five folio volumes; ab
stracts of information relative to important 
matters occupied a portion of a sixth (the 
first printed), and the results of the who]: 
inquiry were presented in a general ~e

1port signed by sixteen of _th~ comn ::. 
sioners, who thus conclude tneir obsen 
tions:- · t 

" Even where these institutions exis 
in their least imperfect form, and are 
most rightfully administered, they ar~ 
inadequate to the wants. of the presdj. 
state of society. In their actual c~n. e 
tion, where not productive of .Po.siuv f 
evil they exist, in the great majority ~ 
ins~ces for no purpose of gene~ u~·

' .. ln1st1·lity. The perversion of mumc1pa . d 
tutions to political ends, has occasion~ 
the sacrifice of local interests to pa ti 
purposes, which have been. frequtd! 
pursued through the corrupt10n .an 
moralization of the electoral bodies. 
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"In conclusion, we report to your Ma
jesty, that there prevails amongst the in
habitants of a great majority of the in
corporated towns a general, and, in our 
opiuion, a just dissatisfaction with their 
municipal institutions, a distrust of the 
eelf-elected municipal councils, whose 
powers are subject to no popular control, 
and whose acts and proceedings, being 
secret, are unchecked by the influence of 
public opinion-a distrust of the muni
cipal magistracy, tainting with suspicion 
the local administration of justice, and 
often accompanied with contempt of the 
persons by whom the law is administered 
-a discontent under the burthens of local 
taxation, while revenues that ouo-ht to be 
applied for the public advantarr~ are di
verte~ from their legitimate us~, and are 
sometimes wastefully bestowed for the 
benefit of individ nals, sometimes sq uan
dered for purposes injurious to the cha
racter and morals of the people. We 
therefore feel. it to be our duty to repre
sent. I? your Majesty that the existing 
mumc1pal corporations of Ena]and and 
Wales neither possess nor d~serve the 
con~uence or respect of your Majesty's 
suhJects, and that a thorough reform must 
~e effected before. they can become, what 

e humbly submit to your Majesty they 
ought to be, useful and efficient instru
ments of local government." 
PaTwo of the commissioners, Sir Francis 

gi:ave and l\lr. Hogg, dissented from 
the views presented in the Heport. Their 
protests were urgently called for bv the 
opponents in Parliament of the reform 
propos~d by the ministers and they were 
~ccordmgly printed; but ~o great weight 
teas attached by any party to their cou

nts after they were made public. 
RO\the 5th of June, 1835, Lord John 
d ~sse.l brought in a bill to remedy the
S: ects complained of; and on the 9th of 
" 	ptember, the royal assent was given to 

an .a?t to proviue for the regulation of 
· mun1c1pal cor t' .Wal ,, pora 10ns rn England and 

(5shall\ ~ 6 ·wm. IV. c. rn.) We 
featureseref bh~iefly notice the principal

I o t is measure. . 
of LoT~e LIMITS to which the provisions
elude~ . John Russell's bill extended, in
ahout ~0rou!1~ numbers a population of1vo nulhons. This number wasL. II. 

not materially altered by the modifica
tions introduced in the bill in its passage 
through parliament. The number of 
boroughs originally proposed to be di
rectly included in the operation of the 
bill, was 183. This number was reduced 
to li8. The names of these boroughs 
are enumerated in two schedules appended 
to the act; to those more important bo
roughs contained in schedule A, 
amounting to 128 in number, a commis
sion of the peace is assigned by the act, 
while those contained in schedule 13, 
amounting to 50, were only to have a 
commission of the peace granted on ap
plication to the crown, as will be here
after explained. 

l\Iany boroughs, on account of their 
small importance, are not included in the 
operation of the act. London was to be 
made the subject of a· special measure, 
which, however, has never been intro
duced. 

The application of the act to the bo
roughs in schedules A and B, is deter
mined by the fact of the places having 
been before subject to the government of 
municipal corporations. The objects of 
such government are equally important 
and necessary for all iuhabi ted districts, 
whether rural or urban. The rural dis
tricts are, however, now subject to the 
jurisdiction of justices of the peace of 
counties, and the divisions of counties. 
The existence of prejudices supposed to 
be based on the different interests of the 
two populations may be an obstacle, but 
it must be admitted that the keeping the 
two populations separated in all that con
cerns the administration of government is 
a very effectual means to perpetuate their 
mutual independence and estrangement. 

The boundaries of the individual bo· 
roughs were settled as follows, by the act 
for corporation reform. Those .in tl1e 
first part of schedule A amountmg to 
84, and those in the first part o! schedule 
B, amounting to 9, being parliamentary 
boroughs, their parliamentary bounda
ries were taken as settled by the boundary 
act (2 & 3 Wm. IV. c. 64) un.ti~ altered 
by parliament. In the remammg. bo
roughs the municipal boundaries remamed 
as before, until parliament should other
wise direct. 

2 c 
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The division of the boroughs into 
wards was also effected for electoral pur
poses. The number of wards in each in
tiividual borough is pointed out in sche
dules (A and B). The bounds of these 
wards and the number of councillors to 
be elected by each, were settled by bar
risters shortly after the passing of the 
act. Liverpool is divided into 1o wards; 
smaller boroughs into 12, 10, or fewer 
wards ; and the smallest boroughs are 
not divided into wards at all. 

II. The OBJECTS of municipal govern
ment in England have been usually con
fined to the appointment and superintend
<'nce of the police, the administration of 
justice both civil and criminal, the light
ing of the district to which their juris
tliction extended, and the paving of the 
rnme, and in a few cases the management 
of the poor. These objects are of un
questionable importance, and although 
the number of useful objects of municipal 
government might be extended, the act 
doos not attempt to do so, but is confined 
to the improvement of the means by which 
the objects of the old corporations are pro
posed hereafter to be attained. The first 
section of the act repealed so much of all 
laws, statutes, and usages, and of all royal 
and other charters, grants, and letters 
patent, relating to the boroughs to which 
the act more immediately extends, only 
so far as they are inconsistent with the 
provisions of the act, and thus left un
touched the ·whole of the substance of 
those ~ocal laws ~~ich relate merely to 
the objects of mumc1pal government, with 
the exe<;ption merely of the administra
tion of justice, which is considerably 
modified by the act. 

But as those objects had hitherto failed 
to be obtained, as far as could then be 
d~t.ermiued through_ the want of responsi
bility of the functionaries to those for 
whose benefit they were presumed to be 
~ppoiuted, the Municipal Reform Act is 
m consequence almost wholly confined to 
the attempt to render the functionaries of 
the ~unicipalities eligible by, and re
sponsible to, the persons whose interests 
they are appointed to watch over and 
protect. 

In _providiu.g. a more responsible and 
effective mumc1pal organization, it was 

necessary as well to change the consti" 
tuency as the functionaries ; for it was 
usually by the smallness of the consti· 
tuency, or by their accessibility to corn~p
tion, that the impunity of the functionaries 
had been secured. 

III. The constituency of our corpora· 
tions are usually known by the name.of 
the freemen. So inapplicable to the cir· 
cumstances of modern times, and so at 
variance with the princi pies of represen· 
tation were the greater number of these 
institutions, that the freemen (the con· 
stituency itself) were nomiuat~d and a?· 
mitted by the ruling body, which was m 
turn to be elected by the freemen. There 
were, however, several other modes. by 
which the freedom of these corporations 
was obtained, as by birth, or by marriage 
with the dau"hter or widow of a freeman, 
or by servitude or apprenticeship. In 
London,• Shrewsbury, and many oth:r 
towns, a previous admission into cer~ID 
guilds or trading companies was reqwred 
in addition, which admission was procured 
by purchase. . . . 

The rights of freedom, or c1t1zensh1p, 
or burgess-ship, being privileges confin~ 
to few persons, were in many cases ? 
considerable value to the possessor, part!· 
cu!arly when they conferred~ title to the 
enjoyment of the funds denvable fr?m 
corporation property, or of exempufn 
from tolls or other duties. These va d 
able privileges had been often purchase 
by considerable sacrifices. ~he exped 
tations founded on the past enjoy~ent f 
such privileges, were a proper subject 0 

cousideration for the legislature. It w: 
accordingly provided that although ~e 
public interests were to be insure~ ?Y e 
Prospective abolition of all the pnvil.egde;;

" th ID !•and exemptions in quest10n, e ld 
vi duals already interested in them sb~uns 
not have their persona~ e~pe~~~~he
thereby destroyed. On th!S pr1ncip the 
act reserved the respective rights of d . . s illl
freemen and burgesses, their wive f · 
widows, sous and daughters, and 0 3~ 
prentices, to acquire and enjoy th~ ~:r 
share and benefit in the lands an ° d 
property, including common lands an 

* Previous admission into a City Company is 
not now necessary. ,. 
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public stock of the borough or corpora
tion, as well as in property vested for 
charitable uses and trusts, as fully and 
effectually as might have been done if 
the act had not been passed (§ 4 ). Provi
sion was made against the continuance of 
the abuse by which the payment of the 
just and lawful debts of corporations 
had been heretofore postponed to the 
claims of the persons whose rights were 
now in question. As these claims, so 
~enderly reserved by the legislature, began 
m wrong, there could be no comparison 
made between them and the rights of a 
lawful creditor, who were accordingly to 
be paid before the freemen could claim 
the benefit of his privileges. Besides 
these rights to the enjoyment of the pro
perty of the municipality, the exemptions 
from tolls or other duties were continued 
to every person who ou the 5th of June, 
1835,_ was entitled to such exemption, or 
even. 1f he could on that day claim to be 
adnutted to such exemption, on payment 
of the fines or fees to which he miaht 
have been liable. " 

The act also reserved the right to vote 
for members of parliament to every per
son who, if the act had not been passed, 
would have enjoyed that right as a bnr
liess or freeman by birth or servitude. 
These persons' names are to be inserted 
by the town-clerk on a list to be entitled 
~e "Freemen's Holl." The right of vot
mg as a freeman for members of parlia
men~ can only be acquired by birth or 
servitude, but a person can claim to be 
put upon the " Freemen's Holl," for the 
e:e~cise ofmi:nicipal privileges, in respect 
ot bi.rt~, servitude, or marriage. 
f Havrng protected the personal interests 

0 those in favour of whom much of the 
abuse of the municipal system had ope
ra'.ed, the act provided a"ainst the future 
exi~tenc~ of suc_h intere~ts, by enacting
~§ ) tha,t no rights of burgess-ship or 
reedom should be acquired by gift or 
purc~ase, and more etlectually still hy
creat1n.,. the · . r o constituency w h1ch was to1 ep ~ce the freemen. And the 18th clause 
~~ovided that afrer the passing of the act 

person should be enrolled a burgess in 
~~;hct of any other title than that enacted 
nici el'act. The constituencies of a mu

pa ity now consist of every Jllale per

son of full age, who on the last day of 
August in any year shall have occupied 
premises within the borough continuously 
for the three previous years, and shall for 
that time have been an inhabitant house
holder within seven miles of the borough, 
provided that he shall have been rated to 
the poor rates, and shall have paid them· 
and all borough rates during the time of 
his occupation. 

The occupiers of houses, warehouses; 
counting-houses, and shops (the premises 
which confer the qualification), who at the 
same time contribute to the rates, are 
nearly all those who are pecuniarily con
cerned in the administration of the funds 
of the town. They are, however, very 
far from constituting the whole of those 
interested in the administration of justice 
and in the efficiency of the police. As, 
however, the whole number of such occ~
piers is reduced by requiring the quali
fication of three years' residence, the num
ber of the constituency may at any time 
be expected to be very far short of the 
persons actually contributing to the funds 
of the corporation, and still more so of 
those interested in the good government 
of the borough. 

The grounds of a property qualification 
are perfectly clear, when the rights of the 
person, of life and limb, and reputatio!1, in 
which all men are nearly P.qually mte
rested, are not concern~d, and when on 
the other hand the administration of a 
fund subscribed to only by persons having 
the possession of the qualifying property 
is the sole object of the government. _I u 
the municipalities, however, otI:e; rn
terests are concerned than the ra1smg of 
funds and the administration of them for 
the purposes of protecting property; and 
these interests, many of them of personal 
importance exceeding that of_p;ope~ty, 
such as are involved in the admm1strat10n 
of police and criminal justice, may ap
pear not to be represented where prop~rty 
alone is the ground of quahficat10u. 
.!\evertheless, the posse>sor of prope;ty 
cannot di vest himself of these ~tber m
tercsts · and whenever property 1s repre
sented, 'these interests ar~ likew!se ii: so~e 
measure represented. .~he. chief JUSt1fi
cation of property quahficat10n appears to 
have been, in the present case, that the 

2C2 
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numbers who would have the franchise I Excepting that of election and control 
would be too numerous to be easily influ
enced by sinister interests, while on the 
other hand, as the chief contributors to the 
fund, thev would be most interested in 
its proper administration, as they would 
be the persons who must chiefly he:i.r the 
expenses and the evils of any abuse of it. 
They would, therefore, if they had the 
power to do so, most effectively resist any 
mal-administration, and would most stre
nuously support those improvements by 
which they would be in the largest de
gree benefited. Considering the clo~e 
connexion of the interests of all classes 
with one another, it can scarcely be con
ceived that the interests in good govern
ment of the constituencies created by this 
act, are not nearly identical with the ge
neral interests of the communities amongst 
whom they live. The policy of restrain
ing the suffrage by requiring a three years' 
residence is undoubtedly more ~uestion
able. It is true that it has often occurred 
that immense numbers of freemen have 
been created ~o serve a particular pur
pose of the rulmg hod,r. Whenever there 
was a general elect10n the number of 
freemen admitted was increased. In 
1826 ~~e number of freemen admitted in 
128 c1t1e~ and towns was IO,i9i, and in 
the pre~1~us year only 2655; in 1830 
the ad~1ss10ns were 932 I, and in the year 
precedmg only 1433. In 1826about1000 
freemen were admitted at Maldon during 
an election. The deliverance from the 
systematic corruption of a numerous hut 
v_enal and fluctuating constituency is de
ciiledly one of the greatest benefits con
ferred ~n.the.country by the.act. 

Provis10n is made by sections I l to 24 
for the registration. of the ~urgesses by 
the overseers ~f their respe~tive parishes, 
for the co:rect10n and publication of the 
burgess lists by the town-clerk and for 
the revision of such lists by bar;isters the 
first year, and then.ceforth by the mayor 
and assessors: which latter are officers 
creat~d for the purpose by the act. The 
m_achme17 for the registration of the con
stituen~y is '.!1odelled on. that. of the Re
form Bill? w1th such modifications as were 
f~und ~es1rable'. and were required by the 
'ery different circumstances to which the 
two acts apply. 

of its officers, the constituency has none 
of those exclusive privileges conferred on 
them which have been usually enjoyed by 
the freemen. One of the most pernicious 
of these was the privilege of trading 
within the limits of the municipality, ex· 
elusively conferred on those who might 
be free of the borough or of certain guilds, 
mysteries, and trading companies. By 
the 14th section of the l\Iunicipal Act, it 
is enacted that "every person in any 
borough may keep any shop for the sale 
of lawful merchandises by wholesale or 
retail, and nse every lawful trade, oc.cu
pation, mystery, and handicraft, for hire, 
gain, sale, or otherwise, within any 
borongh." But London, as already ?b
served, is still excepted from the operation 
of this act, and the corporation of Lon· 
don bas often made the attempt to compel 
persons to take up their freedom. . 

IV. The functionaries, together with 
the constituency, complete the body of 
the corporation. Both have borne the 
most various denominations hit~e~to-;-!h: 
whole body now, in all mumc1palitie., 
bear the name of" the mayor, aldermen, 
and burgesses," and they are constituted 
corporations ; that is, they are empowered 
to do all legal acts as a body, and not as 
individuals; they may sne and be su~d by 
the corporate name, and they transmit t~e 
rights they acquire as corporatorstotheir 
corporate successors. 

The 25th clause provided for the elec· 
tion in every borou-O'h of a "mayor,'' of a 
certain number of p~rsons to be the " al· 
dermen " and of a certain number of 
other fit persons to be the "councill~rs.". 

The councillors who are collectively 
called " the council " of the borough, are 
the body amongst whom the mayor ai'.d 
aldermen are chosen, and of whom th?>e 
functionaries continue after their election 
to constitute a part. The council col
lectively is intrusted with the ~bole of 
the ddiberative and administrative fu~c
tions of the corporation. They appomt 
the town-clerk, treasurer, and. other 
officers for carrying into execut~on the 
various powers and duties vested m them 
by the act. They may appoiut as m~Y 
committees either of a general or speci~l 
na~ure for .uny purposes which. in iheir 
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judgment would be better regulated and 
managed by such committees. The acts 
ofevery committee must be submitted to 
the whole council for approval, lest the 
borough should be governed by a small 
knot of.persons, whose appointment as a 
committee would thus become as much a 
matterof favour, contest, and corruption, as 
that ofthe old municipal governing bodies. 
The council execute all the offices pre
l'iously executed by the corporate bodies 
whom they superseded. They appoint 
from their owu body a watch committee, 
of which the mayor is, by virtue of his 
o~ce, the he~d; and this committee ap
pomts a sufficient number of effective men 
to act as constables and preserve the peace 
by day and night. 

The Council may take 011 themselves 
the powei:s of inspectors (a spedes of offi
cers appomted under the 3 & 4 Wm. IV. 
c. 90), as far as relates to the lighti11g of 
the ~hole or any part of the borough, 
provide<! that no local act already exists 
forthehghtmg of the borough; in which 
~they are empowered to bring those 
parts of the borough to which the local 
~ct ~ay .not apply under its operation, as 
.itlly as if such parts had been originally 
h~cluded iD such act (9§ 88, 89). They 

1 ve also a power of making such by
aws as to them may seem proper for the 
~ood rule and governme11t of the borough · 
•Or the · ' such preventio11 a11d suppressio11 of all 
able .nuisances as are not already pu11ish

. m a summary ma11ner · and to ap
point by these by-laws sudh fi11es 11ot
exceedi 51 •the ng .~as they may deem meet for 
t prevent~on and suppression of of
ences. This po f . 1 . .is . wer o mmor eg1slat1011 
~st important and it is properly 
lwo-fu'dd by rendering it necessary that 
be ir s at least of the council should 
and1~nt at. t~e making of the by-Jaw, 
days ~h~q~irmg that a delay of forty 
been mtervene, after a copy has 
State ~~ to. one of the Secretaries of 
Her ·~ e. ore it shall come into operation. 
'IVithi~ a/~!~Y m~y disallow a11y by-law 
time within !e;wd_. or may enlarge the 
operatjon. hich it shall not come into 

The Coun ·1 h
borou~h f ~1 ave the control of the 
after payrn':t i f°Y surplus i11 which,

0 all necessary expenses 

and of all just <lemauds, they are to apply 
for the public benefit of the inhabitants 
and improvement of the borough. If the 
fund be insufficient, they are to order a 
borough rate, in the nature of a county 
rate, to make up the deficiency, for which 
special purpose alone they have the 
powers of justices of peace give11 to them 
for assessing, collecting, and levying it. 
They have powers of leasing buildings 
and land proper for building. But to 
prevent the practice of partial and frau
dulent transactions, very common in the 
old corporations, these powers are subjeet 
to very considerable restrictiODs. They 
have also a power to set aside collusive 
sales and demises of corporate property 
made since the 25th June, 1835; many 
of which were threate11ed by the refrac
tory corporations (\'~ 94, 95). They 
have also a power, if they think it requi
site that one or more salaried police ma
gistrates should be appointed, to fix,. the 
amount of such magistrates' salary, and 
upon their application her Majesty is 
empowered to appoint the number of ma
gistrates required. To meet the case of 
delay in any borough, no new appoi11t
ment by her Majesty is to take place after 
any vacancy, until the cou11cil make a 
fresh applicatio11. 

'Wheu a commission of the peace is 
granted to ,. borough, the council provide 
the requisite police officers. Other sub
sidiary and occasional powers are vested 
in the council, which is thus seen to be 
efftctually the governing body of the 
corporation. 

These powers of the council comprise 
the whole of the strictly municipal powers 
affected by the act, and the council will 
thu8 be seen to be the whole of the effec
tive machinery of ~orporation ~m:ern
ment. Their power 1s carefully limited: 
the most important check. however, to 
the renovation of corporation abuses is 
contained i11 the provision for the ma
nagement of the borough fund, the pe
riodical audit of accounts, and their sub
sequent publication. The frauds by the 
officers of the old corporations, the divi
sion of the funds for the interest· of the 
governing body, their applicatio11 to the 
corruption of the freeme11 in every shape 
in which money could be applied, formed 

1 
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the chief heads of accusation against those 
bodies; and the uncontrolled and irre
sponsible disposition of funds by the new 
councils would in the very nature of 
things eventually lead to the use of them 
for the benefit of these bodies, however 
w~ll they might in other respects be con-

ti on for councillors, which was inserted 
after the bill left the Commons. This 
qualification renders necessary the enact
mentofpenaltiesforservingwithoutbcing 
qualified. No person is eligible as coun~il
lor unless entitled to be on the burgess list, 
nor unless seised or possessed of re.al or 

stttuted, and the past history of corpora- I personal estate, or both, as follows: mall 
tions would infallibly be repeated. The 
Municipal Act, however, provides for the 
appointment of Ai:D1Tons, persons quali
fied to be councillors, but not actually of 
that body, lest identity of interest might 
lead to partiality in the exercise of their 
functions. The accounts are to be audited 
half-yearly, on the !st of March and the 
1st of September, and the Treasurer is, 
after the September audit, to make out 
and cause to be printed a full abstract of 
~he accounts for the year, a copy of which 
is to be open to all the rate-payers; and 
copies are to be delivered to such rate
payers as apply for them, on payment of 
a reasonable price. 

If the constituency be sufficiently large 
and have interests identical with that of 
the con:imnnity, and if the dtttics of the 
fOYernmg b?dy be well defined and sub-
Ject to effective checks, the mode of elec
tion is of minor importance: Neverthe
less it was important that the mode 
in which the functionaries were to be 
elected, ~.hould be calculated to give to 
the con~t1tuency. the utmost opportunity 
to ~xerc1se effec~1vely the franchise with 
winch they are rnvested. 

The qualification of a councillor is 
~hiefiy a property qualification, varying 
m boroughs according to their amouut of 
i:opulation. In this it may again appear 
tnat property was too exclusively re.,.ard
ed, for when security was provided for 
a .constituency qualified by property, it 
imght have been presumed that in their 
ch · f ffi ·r · 01ce o o cers, i 1t were left completely 
free, they would not, when all other quali
fications of candidates were equal prefer
the ca 11d'd t · h ' • • I a e wit out property. It may, 
it 15 presumed, be left to people of pro
perty t~ choose amongst all classes of per
sons, without f:ar that they will choose 
those whose circumstances or opinions 
would pr9mpt them to place the tenure of 
property. 111 danger. The bill was intro
duced wllhont the provision of a qualifica

boroughs divided into four or more wards, 
lOOOl., or rated to the poor upon the a?
nual value of not less than 301.; and m 
all boroughs divided into less than four 
wards, or not divided into wards, o~ 5?01., 
or rated to the poor at 15Z.. No mm1ster 
of religion is capable of bemg elected a 
councillor(§ 28). . ' 

One-third of the council 1s to be elected 
annually on the 1st of November, when 
one-third of the members, tho~e. longest 
in office, go out. This _rr?v1s10n was 
made, in order that a majority of ~xp.e
rienced officers might always r~~am m 
the council. The practice com.bmrng the 
advantages of an annual infus10n of ?ffi· 
cers recently approved by the ~nsutn
ency, and thus indicating its s_entu~ents, 
as well as that of securing exp~rience 
and acquaintance with t?e detail .and 
routine of business, has rn every case, 
where it has been tried under fair circum
stances been found most salutary. 

Practically, the determinat.ion of the 
constituency, and of the funct.10ns of ~he 
council, and the checks on their e_xercise, 
comprise the whole of the. material .Pr': 
visions of the act, the rest 1s merely mci
dental to these. Accordingly, th~ resl 
of the officers and their functions will be 
rapidly enumerated. 

The Jlfayor is elected from the conn· 
cillors and when elected must ser7e, 
or pay a fine of JOO[. His qualificauon 
is that of a councillor, bnt if he acts, no} 
being qualified he is liable to a fine 0 

' · of the50[. He presides at the me~tmgs es 
council and has precedence Ill all plac 
within the boron"h but he has few other 

'" ' 'I Withexclusive functions or priv1 e~es. the 
the assessors he revises the !1sts. of n 
constituency, which he must sign 111 ope 
court. He also presides with the as~essoi: 
at the election of councillors. He 1~ durf 
ing his continuance in office a jusu.ce 0 

peace for the borough, and conunues 
such for the sueceeding year. In bo
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roughs returning members to parliament, 
he is made the returning officer at their 
election. He is also rendered capable of 
doing in such borough any act which the 
chief officer in any borough may before 
lawfully do, so far as the same may be 
consistent with the provisions of the pre
sent act. 

The Alderme11 are officers introduced 
into the new corporations by the amend
ments made in the biII by the Lords. 
Their duties are undefined, and indeed 
they seem to be little more than council
lors having a title of precedence. They 
are elected by the council itself from the 
couuc~llors, or persons qualified to be 
councI!lors. They consist of one-third 
of the number of councillors. They can
not be elected coroner or recorder, and 
are exempted from serving on juries. 
They hold office six years, oue half going 
out every three years. And it is there
fore provided that during the respective 
offices of t~e mayor and aldermen they 
are to contmue members of the council 
notwi!hstanding the provisions as to th~ 
councillors going out of office at the end 
of three years. [ALDERMAN.] 
Tb~ TOU?n-Clerk acts in obedience to 

ee. directions of the council, and for 
.hich the latter will be responsible. Be

fudes the general and implied duties of 

theoffice, such as preservin"' minutes of 
et · 0 

. ransactions of the council some spe
cial d f ' u ies are cast on him by the act·hta h'fl, F are c 1e y that of makiiw out the I 

· reemen's Roll,' keeping and°publish
mg the 'B L' ., W d 

1
. urgess ist,' and makrng out 

res ar . ists ' of the same, Ile is made 
hpousible for the safe keeping of all 
~ arter deeds aud records He is sub
jected to · fi . · 
of dut vari.ous. nes. rn case of neglect 
tor ~ a~d is disqualified to act as audi
an' e 18 bound to submit accounts of 
Ch money and matters commitlt'd to his 

arge at su h t' .as th ' ~ mies and rn such manner 
e council may direct. 

A Treasu · · 
ed by th rer 1.s reqmred to be appoint-
be e counc1I, of which he is not to 

amember H · . .the p : e is to give secunty for 
to ke~oper discharge of his duties. He is 
burse P accounts of all receipts and dis> 
of aldments, to be open to the inspeetion 

ermeu and . no mo counc1.11ors. He 1s to pay 
ney except by order, in writing, 

of the council, and is to submit his ac
counts with vouchers half-yearly to-

The Auditors, who are to be two iu 
11umber, elected by the burgesses annual
ly, on the 1st of J\larch, in a similar man
ner as councillors are elected, and from 
the per~ons qualified to be councillors. 
No actual councillor, however, nor the 
town-clerk, nor treasurer, each of whose 
accounts be examines, can be elected au
ditor. His duties snfliciently appear from 
what has been before stated. [AuDl
TOR.] 

The Assessors are two officers to he 
appointed in every borough, in like man
ner as auditors. Their duties are to act 
in conjunction with the mayor in revising 
the burgess lists at the election of coun
cillors. [ AssEssoi<.] . 

Such is the list of officers necessarily 
existing in each borough urnler the pro
visions of the Act 4 & 5 Wm. IV. c. iti. 
Other officers may be appointed either 
for general municipal purposes, or under 
certain eircurnstances, for the special pur
pose of the administration of justice. 

With regard to the administration qf 
justice in boroughs, the Corporation He
form Act made several alterations. In 
the boroughs named in schedules A and 
B, the Queen is empowered to appoint as 
many persons as she may think proper 
to be Justices ef the Peace, who are not 
required to have any qualification by 
estate. The council also of any borough 
may, if they think it necesrnry that one or 
more salaried Police lllaqistrates should 
be appointed, make a by~law fixing the 
amount of salary, and thereupon the 
queen may appoint such person as she 
may think fit, so that tlie person be a 
barrister of five years' standing. T~e 
appointment is given to the Crown m 
order that the administration of justice 
may be above the suspicion of being 
tainted by party or local interests, a sus
picion which might be incurred, and eyen 
deserved, were the appointment made by 
the council. The justices of the peace 
may appoint a clerk, with respect to 
whom some useful provisions will be 
found in § 102. 

In boroughs where the council sha~l 
signify their desire to that effect by pe:i· 
tion, setting forth. the ground; of their 



MUNICIPAL. [ 392 ] MUNICIPAL. 

application. the state of the gaol, and the 
salary which they are willing to pay, the 
Crown may appoint a Recorder for any 
one snch borough, or for any two or more 
boroughs conjointly. The Recorder must 
lie a barrister of not less than five years' 
standing. He is, by virtue of his office, 
a justice of the peace of the borough, and 
is to have precedence within the borough 
next after the mayor. Such boroughs 
will have separate courts of Quarter
Sessions of the Peace, which is to be a 
court of record having cognizance of all 
crimes, offences, and other matters cog
nizable by any court of quarter-sessions 
for counties, the recorder being enabled 
to do all things neceEsary for exercising 
such jurisdiction, notwithstanding his 
being the sole judge. 

The council appoint the clerk of the 
peace, when a separate court of quarter
sessions is granted. 

Towns which are not incorporated may 
~btain a chart;er of inco~·poration by peti
t10n to the Privy Council. (I Viet. c. '18, 
§ 49.) Manchester, Birmingham, Shef
field, and Bolton have been incorporated 
under this regulation. 

By.§ 139 all ~dvo.wsons, right~ ofpre
sentation or uommat10n to any benefice or 
ecclesiastical preferment in the gift of the 
corporate body were required to .be sold 
under the direction of the Ecclesiastical 
Commissioners; the proceeds to be vested 
in government securities and the annual 
interest carried to the account of the 
borough fund. 

The management of charitable trust 
funds was taken from municipal bodies 
by§ 71: the administration of such funds 
is now placed in the hands of trustees 
who are appointed by the Lord Chan
cellor. 

Ireland.-The borough system of Ire
!and m~y be described in general as an 
immediate branch from that of Enofand 
and the mode ~f incol'p.oratiou adopted 
hy the crown m erectm.,. the modern 
boroughs, presents little ~ore than a 
parallel to the course it was pursuing in 
En~land. The completion of the terri
ton:il conquest, while it relieved the 
ancient boroughs from the danger of ex
te:nal attack .from the unsubdued native 
Insh populat10n, rendered their internal 

freedom more liable to attack from the 
Enrrlish crown. Since the permanent 
est~\Jlishment of the Church of England 
reformation, there has been the ditterence 
not of races, but of creeds. James I. sent 
prt·sidents or military governo~s thro~gh 
the Irish provinces for the immediate 
enforcement of the statutes relating to the 
crown's supremacy and to the uniformity 
of common prayer, especially iu the 
corlJorate towns. On arriving at these 
towns they called before them the mayors 
and other principal corporate officers, 
and, after some further proceedinp.;, d~ 
posed them, imprisoned them durmg his 
majesty's pleasure, imposed on them 
heavy pecuniary penalties, and fo~ pay
ment ofthe$e had their goods sold i.n.the 
public streets. The leading mnmcipal 
officers being thus ejected, ot~ers, ?f 
known pliancy, were su\Jstituted 1Il their 
places; and these persons readily .resigned 
the rights and liberties of their towns 
into the king's hands, and took out ne~ 
charters of incorporation. And here it 
was that the leading object of the crown 
was accomplished. To the several an
cient boroughs new charters were soon 
issued, so framed as to leave but a wry 
small share of municipal power to the 
great body of the inhabitants. In the~e 
charters individuals were expressly no~i
nated to fill the offices of mayor, shenff, 
recorder, &c. : the mem hers of the gove~
ing council of the. corpo~·ati?ns were in 
most instances nomrnated Ill hke manne;, 
with exclusive power to appoint their 
successors · so that the inhabitants a} 
large wer~ almost wholly deprived o 
that share in their local govei:mu.ent, 
which under the original constitut10ns 
of th~se boroughs, thPy had enjoyed for 
upwards of four centuries. . • 

The spirit of absolute exclusi?n pre 
vailing in the Irish municipalities w~ 
mitigated in some degree by the Act rd 
Explanation which empowered the Lo 
Lieutenant ~nd Council, within s~ven 
years, to make rules, orders., and dir~~j 
tions, for the better regulat10n of. 
cities, walled towns, and corpoJa_i'.?ns. 
By virtue of this power, the .Lor ihu~ 
tenant and Council, in 1672, issued w~ 
are called the " New Rules." That P 
of these New Rules which tended to re
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store the ancient basis of the municipal Iof perversion, some charters gave a direct 
franchise, was a provision that all resi
dent "foreigners, strangers, and aliens, 

• being merchants, or skilled in any mys
tery, craft, or trade," were entitled to 
their freedom. Thns, in spite of the 
exclusive system then in operation, every 
resident trader in the corporate towns of 
Ireland was enahled to become a free
man; .though still, except by special dis
pern;'.lt10n, he could not fill the higher 
mumcipal offices, unless. by taking the 
oath of supremacy and giving the other 
!es!S then required. But after the Revo
lu~ion of. 1C88 the spirit and intention of 
t~1s portion of these rules were wholly 
disregarded. 
. The inquiry into the state of the muni
~ipal corporations of Ireland, commenced 
m 1.8~~. was a branch of the general 
mun1c1pal inquiry which naturally fol
~wed the passing of the parliamentary 

eform Acts. The Irish Commissioners 
too~ as the basis of their local investi
gations ~he li7 places _which sent re
~T~ntahves to the Insh parliament. 

eir.report showed that in Ireland the 
t?tal madequacy of the basis of muni
~fi3' cons_tituency was y:t .m?re univer

.Y glarmg and more IIlJUnously ope
rative than it was in the unreformed 
sy~tem of England. They especially
rl~fed to the excessive abuse of the Un•
·'1:ted power of admitting non-residents 
ml' ~he loc~l. constituency. In 174 7 ther~heal spmt of the time induced the 
l~gislature, by stat~te 21 Geo. II., chap. 
pe~ sec. ~· of th~ Irish parliament, to dis-for: With res1denc;e as a qualification 
of th rpoi:ate offices 1? all but a very few 
th" e Insh corporations. The effect of 
prlS en.actment was to deprive a large 
deorrtion of the corporations of a resi
fe~ governing body. In some cases, a 
cip .,very ra;ely a majority, of the muni

council, were inhabitants of thetowa 
n · wh'J ·tered bod 1e m others, the whole char

ofn Y. of burgesses became composed 
pro;.n-re~idents, some of whom attended 
ofiic orma, at elections of the corporat~ 
sen~~ and of the parliamentary repre

control in the corporate elections. to the 
lord of the manor or landed proprietor of 
the town in which the corporation was 
established; while in others, the powers 
given to a small self-elected body became 
naturally centred in its most influential 
member. With few exceptions, the in
fluence once acquired by persons of ra_nk 
or property in the corporations was eas_1ly 
perpetuated by the powers of self-elect10n 
iu the governing councils, until by de
grees the corporate bodies became, as 
many of them had long been, compo_sed 
almost exclusively of the fa?-1ily or 1m
mediate dependents and nommees of the 
individual recornised as the " patron," 
or "proprietor ;S acting rnlely accordi~g 
to his dictation and for his purposes, m 
the election of the municipal officers, the 
administration of the corporate affairs and 
property, and the returning of the mem
bers of parliament for the borough. The 
influence thus acquired came to be re
garded as absolute prop~rty? and. trans
mitted as part of the family mhentance: 
in some instances it was made the sub
ject of pecuniary purchase; in some, as 
in the case of Waterford, p~rti~oned. by 
agreement, between contendmg mterests; 
and when the legislative union between 
Great Britain and Ireland deprived many 
of the corporate towns, or rather their 
patrons or proprietors, of the power of 
returning members to parliament, this 
species of property was formally re
cognised a~ a subject of national com
pensation. . 

The Commissioners of Inqmry remark, 
in relation to the return of members of 
parliament, that in far the greater num
ber of the close corporations the pe;sons 
composing them were the mere nommees 
of the " patron " or "proprietor" of the 
borough: while in those apparently more 
enlargced they were admitted and asso

· Jciated in support of some parucu ar 
political interest, most frequently at 
variance with that of the majority of the 
resident inhabitants. "This system," tht;Y 
observe, " deserves peculiar notice m 

of corves, or on occasion of the disposing reference to your majesty's Roman Ca
other Porat~ property, though taking no tholic subjects. In the close boroughd 
addi/art in the local government. In Ithey are almost universally exclude 

ion to so many other fertile sources from all corporate privileges. In the 
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more considerable towns they have rarely the ten boroughs in Schedule. A, upon 
been admitted even as freemen; and, petition by a majority of the mhabitant 
with few exceptions, they are altogether rate-payers to the Queen in council. In 
excluded from the governing bodies. In the other towns in Schedule B another 
some-and among these is the most im- arrangement was adopted; in ~m~ of 
portant corporation in Ireland, that of these towns commissioners for hghtmg, 
Dublin-their admission is still resisted cleansing, watching, &c. had ~een ~lected 
on avowed principles of sectarian dis- under 9 Geo. IV. c. 82, and m this case 
tinction. This exclusive spirit, the com- the corporate property was vested in t~e 
missioners added, operates far more widely commissioners, to be applied by them m 
and more mischievously than by the mere aid of the rates levied, and for the pnb
denial of equal privilege to persons pos- lie benefit of the inhabitauts. The places 
sessing perfect equality of civil worth; where the 9 Geo. IV. c. 82, had not been 
for in places where the great mass of the adopted, and where, consequently' ~o 
population is Roman Catholic, and per- commissioners existed, were arranged m 
sons of that persuasion are, for all efli- two schedules and in the towns in the 
cient purposes, excluded from corporate first schedule'a board of commissioners 
privilege, the necessary result is, that the was to be elected in the propo:tion ?f one 
municipal magistracy belongs entirely to commissioner for every 500 rnhabitants, 
the other religious persuasion ; and the in whom the corporate property was to 
dispensation of local justice and the se- be vested, subject to the trust ~]ready 
lection of juries being committed to the mentioned · and in the towns rn the 
members of one class exclusively, it is second schedule the corporate property 
not surprising that such administration was to be vested in the guardians of the 
of the laws should be regarded with dis- poor of the union in which such 1i?rough 
trnst and suspicion by the other and more or the larger part of it was situated. 
numerous body. But if any of the boroughs in these two 
- The evils of the Irish municipal system schedules elect commissioners u.ndcr 

have been mitigated by the Act for Par- 9 Geo. IV. the corporate property 1~ to 
liamentary Reform in Ireland, and by an be vested in them; or if they obtam a 
act passed in 1840 (3 & 4 Viet. c. 108), charter of incorporation, then in the cor
" for the regulation of municipal corpo- poration. Schedule I contained twe~th 
rations in Ireland." The existing cor- boroughs, the corporations of wluc 
porations were placed in schedules and were dissolved by the act, and .th~ cor· 
dealt with in the following manner. porate property vested in comnussw~ers 
Schedule A contained the following ten under 9 Geo. IV., or in the poor- aw 
places: Belfast, Clonmel, Cork, Drog- guardians as already detailed. • 
heda, Dublin, Kilkenny, Limerick, Lon- The persons qualified to vote for c~r 
donderry, Sligo, and Waterford; which porate officers, or for municipal conimis
are all continued as corporations ~ubject sioners in the towns in schedule B, dre, 
to the provisions of the Act, u~der the each male of full age who on the last. a;
t~tle of ~ayor, al~ermen, and burgesses of A ugnst in any year is an i~habitafur 
(m pubhn the title of Lord Mayor is householder, and has been r.esiden~ b"n 
retamed). Schedule 13 contained thirty- \ six calendar months preceding wit \e 
seven places, which were classed in two the borough or within seven statu 
divisions, namely, those corporations (19) miles thereof. and who shall occupy anY 

h" h d I ' · h se orw '? possessc estates or funds pro- house, warehouse, conntm&"·. on 'with 
ducmg not less than 100[. a-year and shop which separately or Jomtl)'. h 
those (18) which were not possess'ed of any iand oc~upied by him therewit r 
pr?perty to the above amount. All these tenant or as owner, shall be of the ye~:ea 
thirty-seven boroughs were dissolved valne of not less than 101. ascertai t 
but. the act provided that any of theU: according to the directions of the ac · 
w~ich had. a population exceeding 3000 Several of the provisions of the act{~ 
n_iig.ht obtam a charter of incorporation semble the provisions of the Eng IS 

surular to that of the charters enjoyed by Municipal Reform Act. 

http:n_iig.ht
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MURDER. In the earlier periods of 
English jurisprudence, murder, murdrum, 
was a term used to describe the secret 
destruction of life, witnessed and known 
by none besides the slayer and any ac
complices that he might have. Murdrum 
was also the name of a pecuniary penalty 
imposed, until the reign of Edward III., 
upon the county or district in which such 
a secret killing had taken place. One of 
the modes of escaping from this .Penalty 
was, a presentment of Englishry; mother 
words, a finding by the coroner's inquest, 
upon the statement of the relations of the 
deceased, that he was an Eno-lishman · 
the sole object of the amercem:nt having 
been the protection of Danes, and after
wards of the Normans, from assassination 
by the English. (Glanville; Reeves.) 
By the grant of 'murdra,' which is com
m?nly found in ancient charters of fran
chises, the right to receive these amerce
ments within the particular districts 
passed from the crown to the grantee'. 
Ame~cements for non-presentment of 
Enghshry were abolished in 1340, by 14
E•dw. III. st. 1, c. 4. 

As .the law formerly stood, every de
s~~uct10n of human life, not effected in 
t is secret manner, with whatever cir
c~mstances of malignity and cruelty it 
n_iight be accomplished was treated as 
simple homicide. As th~ law now stands 
murder is the destruction of human life' 
dccompanied with an intention to kill o; 
ho great bodily harm, or wilfully to piace 

uman life in peril ; or resulting from an 
attempt to · . commit some other felony · or 
occurrm O' in th f . ' ~ d " e course o resistance of

0erhe to ministers or officers of JU<tice or 
oters·1~ '' . rig itiully engaged in carrving the 1aw mto e . "' xecution. All other cases of cu1pahle 1 · ·a · d d . iomici e, m which death is pro
uce mvoluntarily. but is occasioned bv 

\\"ant of d · J
death i ue caution; or where, though 
. s produced vohmtarily the crimeis extenuat d b · ' am· . e Y circumstances· or where 
but i~~~e: or officer .of justice' is killed, 

cient authority did not exist orWasnot co · ' 
the fatal b~mumcate.d to the party before 
other circ ow was given i. or where '.1ny 
of mnrderumstances .essential to the cnme 
simple feJ a~e wantm~--:-amount only to 
common! omous homicide, or, as it is 

Y called, without regard to the 

age or sex of the party killed, Man
slaughter. 

In the modern Jaw of England the 
crime of murder is characterised by hav
ing heen committed with malice afore
thought, or, as it is sometimes call~d, 
malice prepense. But the term " malice 
aforethought" is frequently applied to a 
state of things in which there is no malice 
in the ordinary sense of the term, but is 
only malice in a legal sense. If A shoots 
at B with intent to kill him, but by mere 
accident kills C, this is a kilfo.lg from 
implied malice. If A, by throwing a 
heavy stone from the roof of a house 
iuto the street in which he knows that 
people are continually passin/?. kills B, a 
mere stranger, this aloo is a killing from 
implied malice. 

Implied malice is however very loosely 
defined in the law of England, if it can 
be said to be defined at a!I. It is stated, 
that the existence of implied malice is a 
pure question of law, or a conclusion of 
law to be drawn from all the circum
stances of the case ; and it is in some 
cases made to depend upon a very ab
struse technical doctrine. The existence 
or non-existence of a criminal intention, 
even where that intention has no refer
ence to any personal injury, but happens 
to be accompanied with a killing which 
is altoO"ether accidental, is made to con
stitute the distinction between the higher 
and lower species of culpable homicide; 
and in other cases the existence of such 
criminal intention brings even an acci
dental killing within the scope of man
slaughter. 

Every homicide is presumed to be 
malicious until the contrary be shown. 
But circumstances may extenuate .the of
fence, and reduce it from the crime of 
murder to that of manslaughter; or the 
act may appear to amount either to justi
fiable or excusable homicide. In cases of 
justifiable homicide, and, according to 
modern practice, in cas_es of excusable 
homicide, the party caus.m.g. the death is 
discharged from responsi~1l.ity. 

To constitute legal hom1c1de, the death 
must result from injury to the person .C as 
contradistinguished from causes operatmg 
upon the mind) occasioned by so~e .act 
done by, or some unlawful omiss10n 

http:kilfo.lg
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chargeable upon, the party to whom such 
homicide is imputed. The terms "wil
ful omission" apply to every case of non
compliance with a legal obligation which 
the party may be under, to supply food, 
clothing, or to furnish any other assist
ance, or to do auy other act, fo~ the sup
port of life or for the prevention of injury 
to it. It is not homicide unless death take 
place within a year and a day after the 
injury ; or, in other words, it is not con
sidered homicide when the party injured 
survives a whole year, exclusive both of 
the day of the injury and of the day of 
the death ; nor where the death is to be 
attributed to unskilful treatment, or other 
cause· not resulting from or aggravated 
by the injury sustained. 

The law of homicide applies to the 
killing of aliens, except alien enemies 
killed in war; to felons, exeept when ex
ecuted according to Jaw ; and to persons 
outlawed, whether on civil or on criminal 
process. But a child in venter sa mere 
(in its mother's womb) is not a subject of 
?omic~de, unless, s1;1bsequently to the in
jury, it be born alive, and die, within a 
year and a day from its birth from the 
injury received whilst unborn.' 

Criminal homicide is one of three 
kinds, murder, manslaughter, and self
murder or suicide. 
I. llforder is committed by:

' 	 1. Voluntary homicide, without cir
cumstances of justification, excuse, 
or extenuation. 

2. Involuntary 	 homicide, resulting 
from the commission of a felony, 
or from an attempt to commit 
felony. 

3. 	Homicide, whether voluntary or in
..-oluntary, committed in unlaw
fully resisting officers or ministt"rs 
of the Jaw, or other persons law
fully acting for the advancement 
or in the execution of the Jaw. 

II. Manslaughter consists in : 
1. 	Voluntary but extenuated homicide 

c.ommi~ti;d in a state of provoca: 
tion, ar1smg from a sufficient eause. 

2. 	 lnvol?ntary homicide, not excused 
\as hemg occasioned by mere mis
. adventure. 

'.fhis second class may be subdivided 
mto:

1. 	Involuntary homicide, resulting 
from some act done, or from the 
wilful omission to do some act, 
with intent to occasion bodily 
harm. 

2. 	 Involuntary homicide, resulting 
from some wrongful act done to 
the person. . 

3. Involuntary homicide, in 	comm~t· 
ting, or in attempting to comnnt, 
an offence attended with risk of 
injury to the person. . 

4. 	 Involuntary homicide, resulting 
from some act <lone without due 
caution, or from the unlawful 
omission to do some act. 

Homicide not criminal is : 
1. Justifiable, as done for the advance· 

ment or in the execution of the 
law; or 

2. 	 Excusable, as done for the defence 
of person or property ; or because 
it bas, without the fault of t~e 
party, become necessary for his 
preservation.

The offence is extenuated where the 
act, bein" done under the influence of 
sudden provocation, or of. fear, or of 
alarm which may, for the time, suspen~ 
or w;aken the power of judgment an 
self-control, is attributable to tra11sport 
of passion ~r defect of jud.gment S? o~-_ 
casioned, without a11y dehber~te rnte . 
ti on to kill or do great bodily harmd 
regard still being had to the nature an 
extent of violence used by the part{ 
inflicting the injury which causes deal • 
as compared with the cause of provd 
cation. The offonee is not exten~ah 
where the cause of provocation is shg t, 
and the killing cannot be attributed to 
mere heat of blood arising from the pro
vocation given. . . . x· 

Homicide is neither Justified nor. e 
tenuated by reason of any consent give) 
by the party killed, as in duels. (DUEL. 

Homicide is justifiable where tbe ac1 

is done in a lawful manner, by an offi~r
h 	 "edIDor other person lawfully aut or1z f 

0execution of the sentence of a court 
competent jurisdiction. ffi r 

Homicide is justifiable where an o ~ 
of justice, or other person ~uly. aut f:r 
rized to arrest, detain, or impmon d 
any felony or for any dangerous woun 
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given, and using lawful means for the 
purpose, cannot, otherwise than by kill
ing, overtake the party in case of flight, 
or prevent his escape from justice ; pro
vided the officer knew, or had reason to 
believe, that the party attempting to 
escape was aware that he was pursued 
for such felony or wound given. 

Also, where any officer of justice, or 
other person lawfully executing in a 
lawful manner any civil or criminal pro
cess, or interposing in a lawful manner 
for the prevention or suppression of any 
breaeh of the peace of other offence, is 
un.lawfully and forcibly resisted, and 
usmg no more force than is necessary to 
overcome such resistance, happens to kill 
the party resisting ; or being, by reason 
of the violence opposed to him, under 
reasonable fear of death if he proceed 
to execute his duty, and because he can
not otherwise both execute his duty and 
P.reserve his life, kills him who so re
sists-in either of these cases the homicide 
is justifiable. 

Homicide is also justifiable when ne
cessary for preventing the perpetration 
of any felony attempted to be committed 
by ~10~ence or surprise against person,
~ab1tation, or property; and where one, 
m defence of moveable property in his 
lawf~l possession, using no more force 
than is necessary for the defence of such 
p~opert:r against wrong, happens to kill 
t / assailant ; or being, from the violence 
bont~e ~ssailant, under a reasonable and 
tha Ji.de apprehension that he cannot 

0 erwise both defend his property and 
prheserve his life, kills the assailant· also 
Wereonei 1 fil ' n aw u possession of house1or ~nd, after requesting another, who has 
~~;~~!to be there, to depart, is resisted, 
t0 

g no more force than is necessary 
remove s h .h' . uc wrong-doer and retam 

doisepossession, happens to kill such wrong
r · or b · fWhich hemg, rom the violence with 


prive h~:: wrong-d.oer endeavours to de

and bonafi0{ possession, under reasonable 

otherwise be ai:'pre~ens~on that he cannot 

preserve h' 0~ ma1ntam possession and 


HomiciJs l~fe, kills such wrong-doer. 

is involunt e .1s excnsa?le, when a man 

that he . arily placed m such a situation 

another: :~der the nece?sity of killing
1 er to SllVe his own life; as 

where, in a shipwreck, A pushes B from 
a plank which can save one only. 

Homicide is not criminal when it 
occurs in the practice of any lawful sport 
or :exercise with weapons not ofa deadly 
nature, and without intent to do bodily 
harm, and where no unfair advantage is 
intended or taken. But it amounts to 
manslaughter where weapons are used the 
use of which is attended with probable 
danger; or where, iu case of friendly 
contest, without the use of such weapons, 
death results from any unfair advantage 
taken, either as regards the nature of the 
instrument, the mode of using it, the 
waut of due warning given previously 
to violence used, or from any want of 
due caution. 

The statute of 9 Geo. IV. c. 31, § 3, 
enacts, that every person convicted of 
murder or of being accessory before the 
fact to murder shall suffer death; and 
that every accessory after the fact to 
murder shall be liable, at the discretion 
of the court, to he transported for life, or 
to be imprisoned, with or without hard 
labour, for auy term not exceeding four 
years. By an act passed in I i52 (25 
Geo. II. c. 37) the bodies of persons 
executed for murder were directed to be 
delivered to surgeons to be dissected, or to 
be hanged in chains. [ANATOMY ACT.] 
The 2 & 3 Wm. IV. c. 75, required that 
such persons should be hung in chains, 
or buried within the precincts of the 
prison. The 4 & 5 Wm. IV. c. 36, §I, 
has taken away one part of the alter
native, and the mode of burial is the only 
circumstance which distinguishes sen
tence upon a conviction for murder from 
those pronounced in other capital cases. 
Formerly the murder of .a bis.hop, abbo!, 
or prior, by a person owrng Jun~ canom
cal obedience, of a master or mIStress by 
a servant, or of a husband by his wife, 
was denominated petty treason, and 
punished with greater severity than other 
murders. The party was drawn to the 
place of execution; and if the offender 
was a woman, burning was, as in the .case 
of high treason, substituted for hangrng; 
but by the 9 Geo. IV. c. 31, § 2, petty 
treason is treated as murder only. 

The offence of manslaughter is punish
able with transportation for life, or for 
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not less than seven years, or with im
prisonment with or without h:ird labour, 
not exceeding four years, with fine, by 9 
Geo. IV. c. 31, ~ 9. (Foster; East;· 
Fourth Report ef Criminal-Law Com
missioners.) [LAw, CRIMINAL.] 

MUTINY ACT, the, is a series of re
gulations which, from year to year, are 
enacted by the Imperial Parliament of 
Great Britain for the government of the 
military force of the country. 

Laws have, at various times, been made 
by the authority of the crown for the 
maintenance of discipline in the army 
when in garrison, on a march,, and in 
the presence of an enemy ; these may 
be seen at length in Grose's 'History 
of the English Army' (vol. ii.); but 
the code which is now in use is one 
of the first-fruits of the Revolution in 
1688. Previously to that event the 
crown, except during the Ci vii ·wars and 
the subsequent Protectorate, had, at least 
practically, the supreme power over the 
militia (that is, over the whole military 
force), which, with or without the con
sent of the nation, might be called out 
and employed as long as pay and quarters 
could be obtained for the troops. But 
the efforts then recently made to main
tain and extend the power in the crown 
joined to the increasing jealousy of th~ 
~eople for their civil and religious liber
ties, led the two houses of parliament to 
take the earliest opportunity, after the 
new king had been called to the throne 
of expressing in some act of legislatio~ 
their ai:thority over the regular troops of 
~e na~10n ; and an OJ?portunity almost 
1mmed1ately presented itself. on a serious 
act of mutiny taking place in the army. 
The Royal Scotch and Dumbarton's regi
ments, under ~arshal Scomberg, in their 
progress to the co'lSt for the purpose of 
being embarked for Holland being 
quartered .at Ipswich, a large hody of 
me~ refi_ismg to proceed to their desti
ni1:t:on, disarmed their officers, seized the 
military chest, aud, with four pieces of 
cai:nou, began their march for Scotland. 
Bemg pu;sued by General Ginckel, with 
three regnnents of Dutch dragoons they 
surrendered ~t discretion; but, in ~onse
q?-ence of this event, an Act was imme
diately, passed (April 12th, 1689) by 

which the army was put under the con
trol of the law with respect to discipline, 
ancl under its protection with respect to 
pay and quarters. 

The enactments of this bill were par
ticularly directed against mutiny and 
desertion, for which the hill was imme
diately required; hut the Act itself begins 
by laying down as maxims that the raising 
or keeping a standing army in the country 
in time of peace, unless it be with the 
consent of parliament, is against law; and 
that no man can be forejudged of life or 
limb, or subject to any kind of punish· 
ment, in any other manner than accord
ing to the established laws of the realm. 
It then states that it is judged necessary 
by their majesties and their parliament, 
during the present time of danger an~ 
for the defence of the Protestant reli
gion, to continue and augment the forces 
which are now on foot. 

A voiding the acknowledgment that 
any power exists in the cro-~n for 
the appointment of courts-martial, the 
act authorises their majesties to grant 
commissions to general officers to as
sem ble such courts for the purpose 
of trying and punishing such ofl~?ces 
as mutiny and desertion. Prov1s1ons 
are also made that nothing in the 
Act· shall exempt an officer or soldier 
from the ordinary processes of law; that 
it shall not concern the rniliti!-1 troops, a:ifi 
that it shall only continue Ill force tJ 
the 10th of November in the same year. 
The Act has ever since, with one ex· 
ception, been annually ren~wed; after 
the bill which passed in April, 1697, for 
one year as usual. had expired, no other 
was passed till March, 1702; and o; 
a few occasions, the bill has been su 
fered to expire for seve_ral days befo.~ 
the following one received the iO) 
assent. 

The Mutiny Act has va:ied in mfiZ 
particulars from that w~1ch ~asall its 
passed but it has been umform m 
principal points; such as the dependend 
of a standing army O?- t~e consi;~~r 
Parliament, and the sub1ect10n of roih Y 

J a· Jawmen to all the processes of or mary ul · 
Instead however of the original form f 
above mentioned, by which the reason~ 
keeping up a military force was express ' 
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the Act now asserts that it is judged 
necessary by the crown and parliament 
to continue a body of forces (the number 
being exactly specified) for the safety of 
the United Kingdom and the preservation 
of the balance of power in Europe. In 
all the Acts which passed down to the 
commencement of Queen Anne's reign 
the articles were few in number, and 
some of them were very ill defined, But 
in Anne's reign many new articles were 
inserted; others have since been added, 
as the want became apparent; and the 
Mutiny Act may now be considered as a 
good general code of law, in which are 
defined strictly but briefly all military 
offences of the higher class, and, as 
preci~ely ~s possible, nearly all those 
of mmor importance. The military of
fences of the higher class, thirteen in 
number, consist in a commissioned or 
n?~-commi~sioned officer, or a soldier, ex
c1tmg mutmy, or not using his best en
deavours to suppress it; in misbehaving 
!iefore an enemy ; abandoning or deliver
ing to the enemy any garrison, fortress, 
?r post; compelling or using means to 
induce the.g?vern~r of such garrison to 
do so; ~mttmg his post without leave, 
or sleepmg ~t ·his post; holding corre
~pondence wi!h the enemy, or entering 
lllto terms with the enemy without li
c~nce; striking a superior officer or 
~isobeying his lawful commands· ~nd 
al~ally, in deserting the service.' ·Fo; 
" these offences the Act perscribes 

death, or such other punishment as a 
general court-martial shall a ward." A 
~~use of the ~ct e.nnmerates the military 

enc~s of mmor importance which may 
be tned before a district or garrison 
court-~~rtial : these consist in a non
CO~m.1sswued officer or soldier wilfully 
~i.aimrng ~imself, or tampering with his 
C)es.; malingering, or fei"'nin"' disease· 
stealing government stores': ste~lin"' fro~ 
an office ' o 
accoun '. or a comi;ade ; pro~uring false 
and, la:1' _embezzling public money ; 
ful d Y' m any fraudulent or disgrace
aw,:i°duct. Fo~ the~e offences may be 
ment, ~ ~rporal pumshment. imprison
Whicb 0~ eiture of the additional pay to 
viduai ~r length of service, the indi
of p ~ugbt be entitled, and for foi ture 

ension on . being discharged. And 

in another clause it is stated that im
prisonment, with or without hard labour, 
or solitary confinement, may be awarded 
by regimental courts-martial for drunk
enness, or insubordination on parade or 
on the line of march. 

Beside the above laws, which relate 
particularly to the discipline of the army, 
the Act defines the constitution and 
powers of courts-martial; it contains 
clauses relating to the enlistment of re
cruits, the issue of pay and marching 
money, the quartering of soldiers, and the 
supplying of carriages for the conveyance 
of troops and baggage The Act more
over contains a repetition of the original 
clause in which it is declared that the 
ordinary course of law is not to be in
terfered with when a soldier is accused of 
a capital crime; and it states that a man 
cannot be taken from the service for a 
debt under 30l. 

The Mutiny Act is declared to be ap
plicable to all persons employed in the 
recruiting service ; to the forces of the 
East India Company while in any part 
of the United Kingdom, and till their 
arrival in the territories of the Company; 
to the officers and men employed in the 
service of the artillery and engineers ; in 
the corps of sappers and miners; to the 
military surveyors and draughtsmen in 
the ordnance department ; and to foreign 
troops serving in any part of the British 
dominions abroad. Its provisions are 
also stated to extend to the islands of 
Guernsey, Jersey, Alderney, S~rk: and 
l\Ian. In one of the clauses it is ex
pressly mentioned that not~i?~ in the 
act extends to any of the nuht1a forc~s, 
or yeomanry, or voluntee: corps m 
Great Britain or Ireland; it Is under
stood, however, that its prov!sions are 
applicable to the corps of marmes when 
on shore, and also to officers holding 
rank by brevet, though not to such ~s 
are on half-pay. · An effor! was made 1n 
1749, when the bill was· mt!·oduced as 
usual 'into parliament, ~o sub;ect officers 
of this class to martial law, b~t. the 
clause was abandoned by the. mm1ster. 
Before the union of Ireland wit~ Great 
Britain there was a separate l\Iutmy Act 
for the former country, but now the same 
act applies to both. The officers and 
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troops of the East India Company are 
subject to their own Mutiny Act, which, 
however, agrees exactly with that of the 
government forces. 

Previous! y to the year 1i50 the mem
bers of courts-martial were bound by an 
oath not to disclose the ground on which 
they gave their votes; but in that year 
the act was so far mitigated as to release 
them from such oath when required to 
give evidence in any court of justice 
or court-martial. The power of dis
closing, in that case only, the votes or 
opinions given is implied in the forms of 
the oaths which are now taken by the 
judge-advocate and members of the 
court-martial, and which are printed 
among the schedules to which the act 
refers. The act of the same year also 
contains a clause, in which it is stated 
that no sentence pronounced by a court
martial, and signed by the president, 
shall be more than once revised; pre
viously to that time a general officer had 
power to order the revisal of any sen
tence as often as he pleased, and thus he 
might retain in confinement a man who 
had been acquitted on a fair trial. 
. ~he gradual e~tension of the pro

v1s1ons of the Mutmy Act to those mili
tary offences which may be considered 
as secondary in the scale does not seem 
to have been noticed on behalf of the 
crown further than by the occasional re
servation of its right to make Articles of 
War for the better government of the 
forces, which is expressed in the acts 
passed during the reign of Queen Anne. 
In the first year of George I. this right 
of the crown was formally allowed · and 
~e clause containing it _has been rep'eated 
Ill all subsequent mutmy acts, with the 
provision that no person within the United 
Kingdom and British Isles shall be sub
ject to tran;;portation, o: to any punish
ment affectmg life or hmb, for crimes 
specified in the Articles of War, except 
such as by the Mutiny Act itself are 
liable to the same punishments. 

The Articles of War which are at 
present in force, and which have from 
ti.m.e to. time been promulgated, are 
divided mto twenty-four sections. Many 
of these. correspond exactly to clauses in 
the Mutmy Act; others, thongh relating 

to subjects in the latter, define the par· 
ticulars of the crime and the pimishment 
applicable to it with more precision; and 
there are articles whichl have no counter
parts in the act. The first section of the 
Articles of War relates to divine worship. 
frequent attendance on which is prl~ 
scribed, and punishments. are ~wa~de.d 
for profaning the places ID wluch 1! 1s 

celebrated, as also for scandalous or 
vicious behaviour in a chaplain. The 
seventh section contains fifteen articles 
relating to quarrels and the sending. of 
challenges ; and the fourte~nth conta~n> 
twenty-one articles concermng the dnt1e~ 
of troops in quarters or in the field. 
Many of these articles prescribe for .the 
offence " death, or such other pumsl'.; 
ment as a court-martial may award; 
and two of them prescribe death, without 
leaving any discretion to the court: The 
first of the erimes here mentioned 1s that 
of doing violence to persons bringin.g 
provisions to the camp, and the other is 
that of ill-treating a person to whom a 
safe conduct has been granted ; . the ar~1y 
in both cases bein.,. on service JD foreign 
parts. The fiftee~th section settles the 
relative rank of officers in the regular 
army ; and the twenty-second th: rank 
of officers in the royal army and m t?at 
of the East India Company, when .servmg 
together. The twenty-third section ap· 
points that officers and so_ldiers ~Inle 
employed on board any ships having a 
royal commission shall conform to the 
laws and regulations established for the 
government and discipline of the navy. 

The above articles, being made by the 
crown as head of the army, or by the 
commander-in-chief, are to be obeyed as 
being the commands of a superior officer; 
but the writers on military law ob?erve 
that the legality of the articl~s m_ay 1!8el: 
become the subject of exammat10n 1n 
court-martial, whereas the Mutiny Ah?t 
must be obeyed without inquiry. Int, 18 

particular therefore the Articles of \\ ar 
are to be distinguished from the Act; 
and whatever case may occur, the Jetter 
only of the law, as contained in the~~ 
must be followed in a warding tbe pums • 
ment due to a crime affecting life. 

The bill on which are founded t 1~ 
Articles of War for the Navy was pas.se 

1 
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in the 22nd Geo. II., and this consoli
dated all the Jaws previously made for 
the government of the ships and vessels 
bearing royal commissions, as also of the 
forces at sea. Among the offences which 
in the Act constitute the crime of mutiny, 
ai:e the running away with the ship, or 
with any ordnance, ammunition, or stores 
~Io.ngi~g to th~ same; neglect of duty, 
JOm~ng m or usmg means to produce any 
mutmous assemblage of persons, uttering 
mutinous or seditious words or conceal
ing any mutinous intention,' and striking 
an o~cer or disobeying his lawful com
manus. Of the thirty-six articles, nine 
relate to crimes for which the .punish
ment of death, without discretion in the 
court-martial, is awarded· and there are 
twelve to which are assig~ed "death or 
such other punishment as the nature 'and 
degree of the crime shall be found to de
serve.'' Two of these were originally in 
the former class, and the qualifyin"" 
clause was added in the 19th Geo. uf. 
Excep.t this alteration, none has been 
made in the navy act since it was passed. 

N. 

GNATIONAL ASSEMBLY. [STATES
. ENERAL.) 

· NATIONAL DEBT. If we bring
1~t? account the wealth possessed b•· her 
citizens ind" ·a •rich IV! ua11y, England is the 
f best country iu Europe. The amount 

? fi ~r public de!Jt, on the other hand so 
ID n1tely bey d th d Ii ' state wo on <; ~ t of any other 
der d uld seem to md1cate that, consi
En elanapa_rt from that individual wealth, 
th g .d is the poorest of nations But

e national de!Jt · . • 
gate of t . is owmg by the aggre
whose behefipeople--by tlie nation-for 
COntractedne t, real. or supposed, it was 
venience ·. It .suits the general con
credito .' hncludmg that of the public 
sense r,ht at the nation, in its acrgreo-ate 
signs' ; ould th.us continue to

0 
exhibit

0
deuces ~overty m contrast with the evi
Were otho en?rmo.us wealth; but if it 
· erw15e-1f the '·I·D!ence sfU . puu 1c conve

mand;d 
5
1 bore if the pu!J!ic safety, de

Which sa~\ a cdurse, the same authority
10VoL. II. c. ne the contracting of the 

debt could also oblige each individual in 
the country to contribute according to his 
means towards its extinction. It would 
be difficult to imagine any circumstances 
that could render such a course expedient, 
and the position has been here advanced 
solely with the object of explaining, in a 
familiar way, the nature of the debt, and 
the manner in which the obligation to 
bear the bnrthen and contribute towards 
upholding the national faith presses 
upon every individual. , Every one is 
interested in forming a correct idea con
cerni1w a matter which exercises an in
fl uenc~ upon every circumstance that 
affects his social position and progress. 
Yet it is by no means uncommon to find 
persons who suppose the national debt to 
be a fund, a depo~it of treasure, a sign of 
national riches; anything in short op
posed to that which it really is, namely, 
a drawback upon the national wealth, a 
Tuortgage of the national ind~tr7 for the 
payment of a perpetual annruty Ill r~turn 
for capital advanced to meet the nat10nal 
exigencies, and which has been consumed 
for national objects. It has been said 
that as this debt, or by far the largest 
part of it, is owing among ourselves, it 
cannot have any prejudicial action upon 
the national interest, since that which a 
body owes to its own members cannot be 
considered a debt. It is trne that the 
pnbli~ expenditure, including its debt, 
has been furnished by its own citizens, 
and that our future industry is therefore 
not mortgaged to strangers, but the por
tion of its fruits which must be set apart 
for the pu!Jlic creditors is so much capital 
which may be productively employed. 
It will nevertheless easily be made ap
parent how the successive absorption of 
private capital for public puq~oses must 
prove injurious to a country, if we .c?n
sider what must have been the cond1t10n 
of En,,land, if, instead of thus absorbing 
a part° only, the whole of the disposable 
wealth of her individual citizens had been 
so expended. It might still have be~n 
said that as what was taken from all m 
the form of taxes was returned to a pa.rt 
in the form of dividends, the money did 
not leave the country; and that al~l~oulih 
of course it must affect the condition ~f 
individuals it would not affect the condi· 
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tion of the aggregate. But, it must be 
asked, where, in the case supposed, would 
have been the capital that must set in
dustry in motion and enable the payment 
of taxes i It is indeed evident that in 
such case the country must have long ago 
become bankrupt, and have been unaLle 
to bold any rank among independent 
nations. 

The real difference between a private 
debt and the public debt called the na
tional debt consists in the compound cha
racter of the creditors, who as members 
of the nation are legally and morally 
bound to contribute towards the mainte
nance of the public faith, while they have 
each a personal interest in its preserva
tion. There is also this further distinc
tion between the debts of the nation and 
those of individuals, that the state has at 
all times the right to pay off it~ creditors 
at par, while the creditors have no right 
to demand repayment of the principal 
money, but must content themselves with 
receiving half-yearly the amount of their 
annuity. ' 

Another fallacy has been often broached 
of late years by· a small party in the 
country, namely, that the general pros
perity of the state would be advanced by 
the abolition (unsatisfied) of the public 
debt; and as in all matters of public. 
policy the prosperity of a great majority 
should be considered before that of a 
part, a sound policy requires that faith 
should no longer be kept with the public 
creditor. The proposition is here put in 
plainer terms perhaps than its advocates 
would use, but this is the substance of 
their argument. 

It has been shown that the money in 
respect of which the claims of the public 
creditors have arisen is spent, and that 
most of those creditors being part of our
selves, living and expending their in
comes among us, the evil effects of the 
debt are limited to the loss of the capital 
which otherwise would have formed part 
of the national wealth, and would have 
bee? productively employed. But the 
capital thus lost has all been advanced in 
times of nece~sity, in full faith that the 
conditions promised would be performed 
by the borrowers; and it would indeed 
be a day of disgrace that should sanction 

the securing of any advantage, however 
great, through the dishonest breach of 
those conditions. But would any such 
advantage as has been supposed follow 
from so dishonest a step? Those who 
contend that the great majority of the 
nation would be benefited by the unsatis· 
fied extinction of the national debt, aud 
would urge its extinction on this ground, 
as being precisely the same ground on 
which many enactments are made, ought 
to show that the loss occasioned by such 
extinction will be confined to the imme· 
diate losers, to the comparatively small 
number of public creditors. But it is 
easy to show that the loss would not be 
confined to the immediate losers; aud 
this being the case, it is impossilile to 
prove that such extinction will really 
benefit a great majority. It might happen 
that it would in its results benefit only a 
small minority of the actual generation, 
or even nobody at all; and the allegation 
of this possible result is a sufficient an· 
swer to the assumption made by the 
advocates of unsatisfied extinction, that 
the loss incurred would be confined to 
the immediate losers, and that there 
would be a real gain to the great majority 
of the nation. Such an unsatisfied ex· 
tinction would in effect be a dissolution 
of innumerable contracts, on the faithful 
performance of which depends the happ_i· 
ness of many persons who are not public 
creditors. It is hardly necessary to remark 
that the nation would not afterwards find 
it easy to borrow money from individuals 
on any reasonable terms for any pu~, 
however generally useful, or any public 
necessity, however urgent. 

The contracting of the National Debt 
cannot be said to have been begun before 
the Revolution of 1688. Even for some 
few years after the accession of William 
and Mary the borrowings of the govern· 
ment were for short periods oul{. The 
first transaction of this kind o a per· 
manent character arose out of the char· 
tering of the Bank of England iu !693, 
when its capital of 1,200,00?l· was Jent 
to the public at 8 per cent. mterest. ~ 
power of repayment was reserved on this 
occasion by the crown, but ther~ was n~ 
corresponding right of demanding pay 
ment on the part of the bank. 
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So cautious was the parliament in those 
days of burthening future generations for 
the exigencies of the present moment, 
that when the annual income was inade
quate to meet the charges of the foreign 
wars in which the country was engaged, 
and it became necessary to borrow the 
deficiency, annuities were granted, not in 
perpetuity, but for lives and terms of 
years, the produce of certain duties being 
mortgaged for their discharge. 

This cautious proceeding could not be 
long continued. The expensiveness of 
the wars in which the nation was engaged 
at the end of the seventeenth century. 
made it necessary to incur debts beyond 
the means of their prompt redemption, 
and at the peace of Ryswick, in 16 97, the 
debt amounted to 21~ millions. During 
the next ten years, although the country 
was again involved in a continental war, 
its amount was reduced to little more 
than 16 millions, and the greatest efforts 
were made to raise money without im
posing any lasting burthen on the people. 
These efforts indeed soon found their 
limit, and at the accession of George I. 
in 1714, the debt had accumulated to the 
amount of 54 millions, an amount which 
excited great uneasiness and caused the 
House of Commons to declare itself 
under the necessity of making efforts for 
its reduction. In 171 7 the debt amounted 
to 48~ millions, and the annual charge in 
respect of the same to 3, ll 7,296l. A 
great part of this debt consisted of an
nuit~es granted for 99 years, the money 
obtamed for which had varied from 15 
to 16 years' purchase. 

In the year l 720 the South-Sea Act 
was passed, authorising the company to 
take m, by subscription or purchase, the 
redeemable and unredeemable debts of 
the nation, the object being to reduce all 
the debts under one head of account at 
one uniform rate of interest. In the ac
~omplishment of this scheme the pro
Jectoi:s only partially succeeded, while 
the ~1sgraceful frauds by which the pro
ceedmgs of the company at that time 
wer~ m~rked led to a parliamentary in
vestigation which caused the dis2Tace of 
some of the ministers, the chanc~llor of 
the exchequer being expelled the House, 
and COlllJllltted to the Tower for his share 

in the plot. This scheme was attempted 
at the same time with the equally famous 
Mississippi scheme, which, with a similar 
object, was projected in France by John 
Law, under the sanction of the Regent 
Duke of Orleans. 

In 1736 the public debt of England 
amounted to about 50 millions, but the 
annual charge had been reduced below 
two millions. At the peace of Aix-la
Chapelle, in 1748, the national debt ex
ceeded 7 8 millions, but in the following 
year the public obtained some relief from 
the burthen through the lowering of the 
rate of interest. Little else was done in 
the way of alleviation at this time, and 
at the breaking out of the Seven Years' 
War, in 1756, the debt still amounted to 
75 millions. A public writer of some 
repute, Mr. S. Hannay, says, at that date, 
"It has been a generally received notion 
among political arithmeticians, that we 
may increase our debt to 100,000,oooz., 
but tl1ey acknowledge that it must then 
cease by the debtor becoming bankrupt." 

When the Seven Years' War was 
ended by the peace of Paris, the debt 
reached 139 millions and the annual 
charge was 4,GUO,OOOl. During the 
twelve following years, a period of pro
found peace, only 10,400,000l. of the debt 
was discharged. The war of the Ame
rican Independence raised the debt from 
129 to 268 millions, and the annual 
charge in regpect of the same to 9,512,232/. 
So little was done in the way of liquida
tion during the following ten years, that 
at the beginning of the war of the French 
Revolution the debt still amounted to 
260,0UO,OOOl. a11.d its annual charge to 
9,437,8621. But between l 793 and the 
peace of Amicns the addition made to 
the capital of the debt amounted to 360 
millions and the annual burthen was in
creased from 9,437,8621. to 19,945,624[. 
Between the recommencement of the war 
in l 803 and its termination after the 
battle of Waterloo in 1815, there were 
added 420 millions to the capital of the 
debt, which tl1en amounted, including 
the unfunded debt, to 885 millions, and 
the annual charge upon the public ex
ceeded 32 millions of money. 

A plan for the gradual extinction of 
the national debt by the establis).iment of 

2 D 2 
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a Sinking Fund was proposed and par
tially applied in 1716 by Sir R. Walpole. 
The scheme for that purpose proposed 
under the same name by Mr. Pitt in 1786 
had a greater show of reality about it. 
By this scheme the sum of one million 
was annually set apart from the income 
of the country towards the extinction of 
its debt. Other sums were rendered 
anilable for the same purpose, and it 
was supposed that at the expiration of 28 
years the annual income of the sinking 
fund would amount to four millions, a 
part of which might then be applied 
towards relieving the burthen of the pub
lic. So far the project bore the stamp of 
reasonableness and prudence : had the 
fund of one million annually assigned to 
commissioners been an actual surplus of 
income over expenditure, its operation 
must speedily have been highly advan
tageous to the country. The fallacy 
consisted in this, that the sums devoted 
to it were borrowed for the purpose. The 
only real advantage secured by this 
means arose from the unfounded confi
dence which it imparted to the public, 
under which they willingly bore a higher 
rate of taxation than might have been 
tolerable but for the expectation of future 
relief through its means. Now that the 
:ibsurdity is acknowledged of borrowing 
JU orde_r to pay off debt, which absurdity 
would JU the case of au individual always 
have been apparent, it is difficult to ac
count for the blindness with which the 
whole nation clung to this so called fund 
as the ce~taiu .means of ~xtinguishing the 
debt, which JU effect it contributed to 
augment through the less advantageous 
terms upon which the money was bor
rowed than those upon which au equiva
lent amount of debt was afterwards re
deemed. The difference between the 
aTerage rates at which money was bor
rowed and at- which purchases were 
made by the Commissioners who mauao-ed 
the sinking fund between li93 and 1Sl4 
was such, that through the operations of 
the fund, upon which such confident 
hope of relief was placed, the country 
owed upwards of l l millions more at the 
end of the war than it would have owed 

. ?ut for tJ;iose operations. At the period 
Just ment10ued the annual income. of the 

sinking fund amounted to 13,400,000I 
arising from dividends on stock pu; 
chased by the commissioners with funds 
borrowed at a higher rate of interest for 
the purpose. It was impossible, how
ever, during a time of peace to raise by 
means of taxes so large au amount, in 
addition to the actual current expenditure 
of the country and the interest upon the 
unredeemed portion of the debt. During 
the war, when the deficiency of income 
was covered by yearly loans, the fallacy 
was not quite so apparent as it now soon 
became, for a few years nfter the peace 
the deficiency in the public income was 
borrowed from the sinking fund commis
sioners by parliament, a course which 
served to render the absurdity only the 
more apparent, and in 1824 the plan of 
keeping up a large nominal sinking fund 
in the absence of actual surplus income 
was abandoned. 

The amount of the national debt unre
deemed on the 5th of January, 18lli, was 
stated to be as follows in the fourth Report 
of the select committee of the House of 
Commons on public income and expendi
ture:
3 per cent. stock £580,916,019 
3 1 10, 740,013
'! " 75, 725,5044 

5 " 148' 930 ,403
" 

Perpetual annuities 816,311,939 
Terminable annuities, 

1,894,6121., equal to 
an estimated capital of 30,080, 34i 

Unfunded debt 38, 794,038 

Total of unredeemed 
debt • • • • £885, 186,324 

The annual charge upon which was:
Interest upon perpetual an

nuities . • • • , £28,2i8,919 
Terminable annuities 1,894,612 
Interest on unfunded debt 1,998,937 
Charge for management 

paid Bank of England 284 ,673 

Total annual charge £32,457 ,141 
Experience has now proved that the 

only important relief from the. pressure 
of debt to be obtained, even durmg a P~ll 
found and long-continued peace., w1., 

probably be derived from theJowenug 
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the rate of interest. The price of 5 per 
cenl. stock at the beginning of 1822 was 
advanced to 6 or 8 per cent. above par, 
and advantage was taken of this circum
stance to induce the holders to exchange 
each lOOl. of 5 per cent. annuities for 
105l. of 4 per cent. annuities. On this 
occasion 140,250,828[. of 5 per cent. 
stock was cancelled, and 147,263,328[. 
of 4 per cent. stock was created, the an
nual charge being by this means reduced 
by the sum of l,1~2,000l. In 1824 a 
further ~aving of 381,034[. per annum 
was effected by reducing to 3~ per cent. 
the interest payable on 76,206,882[. of 
4 per cent. stock; and in 1830 a further 
abatement of one-half per cent. was ef
fected on the 4 per cent. stock created in 
1822, whereby the sum of 700,000l. per 
annum was saved to the public. 

Some little progress has been made 
since 1816 in the reduction of debt by 
the employment for that purpose ofactual 
surplus revenue. An addition was on 
the other hand made to the debt by the 
grant of 20,000,000[. voted by parlia
ment for compensation to the owners of 
slaves in the British colonies who were 
emancipated by the act of 1833. The un
redeemed funded and unfunded debt 
which existed on the 5th January, 1845, 
and the annual charge thereon, were as 
follows:
3 per cent annuities • £519,303,960 
at " 248,701,379
at ,, 2,630,769 
5 ,, 433,i49 

Perpetual annuities 771,069,858 
Terminable annuitiPs, 

4,025,210[., equal to 
an estimated capital of 67,509,670 

Unfunded debt 18,404,500 

Total of unredeemed 
debt. • • • • £856,984,028 

The annual charge upon which was:
Interest on perpetual an
nuities. • • • • £23, 719, 148 

Terminable annuities • 4,025,210 
Interest on unfunded 
debt • • • • • 552,135 

Charge for management 94,886 

Total charge £28,391,379 

The following tables show the state of 
t?e National Debt at different periods 
srnce 1827: · 

I. Unredeemed Funded Debt and Ter
minable Annuities in each of the follow
ing years, exclusive of the loan raised for 
compensating the Colonial slave-holders: 

1827 £i77,4i6,892 £2,610, 754 
1830 757,486,996 3,297,375 
1834 743,675,299 4,028,777 
1840 746,200,100 4,012,146 

2. Amount and charge of the Public 
Debt, supposing the Terrninable"Annuities 
were converted into equivalent Perpetual 
Annuities: 

Capital. Interest. 
1827 £822,778,347 £2i,085,8i7 
1830 811,278,253 25,984,893 
1834 799,583,3i8 25,560,285 
1840• 815,250,634 25,994,702 

3. Funded and Unfunded Debt; also 
Funded and Unfunded Debt including the 
value in capital of the Terminable An
nuities. 

Funded and Debt 
Unfunded Debt. ani~~~~~!~:"d 

1827 £805,023,742 £850,325,198 
1830 784,758,646 838,549,903 
1834 773,201,900 829,109,978 
1840 788,642,775 837,521,684 
1845 789,474,358 856,984,028 

4. Annual Interest of the Unredeemed 
Funded Debt. 

1827 £25,500,326 
1830 24,102,200 
1834 23,603,502 
1840 24,283,940 
1845 23,719,148 

The diminution of the annual burtha 
in the course of twenty-three years, from 
1816 to 1839, was 3,150,710l., at which 
rate the total extinction of the debt would 
not be effected until the year 2053. The 
slow progress made in this direction stands 
in' striking contrast to the rapidity with 
which the load was accumulated, the en· 
tire diminution effected during twenty
three years of peace being scarcely equal 
to the additions made during some of the 

· • Excluding the Slave Emancipation Loan, the 
Debt and Annuities would have been 7~3,686,SBbl. 
and the Interest 25,314,9711. 
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individual years of the war. In 1844 a 
portion of the National Debt which 
amounted to 248,701,3791. on which 3-k 
per cent. was paid, was converted into a 
3t per cent. stock. This rate of interest 
is guaranteed until 1854, after which pe
riod 3 per cent. interest is guaranteed for 
twenty years. The immediate saving 
amounted to 625,0UOI. per annum. After 
1854, the annual saving will amount 
to 1,250,000I. 

It will be seen on comparing the above 
statements for 1815 and 1845, that the 
terminable annuities increased from 
1,894,6121. to 4,025,210l. By the act 
48 Geo. III. and several subsequent acts, 
the commissioners for the reduction of the 
National Debt were empowered to grant 
annuities, either for lives or for certain 
terms of years, the payment for such an
nuities being made in equivalent portions 
of permanent annuities, which were there
fore to be given up and cancelled. By 
this course, which it will be seen has been 
acted upon to some extent since the peace, 
some future relief will be obtained at the 
expense ofa present sacrifice. This plan, 
provided it be not carried so far as to in
terfere with the onward progress of the 
country, through an overload of taxation, 
appears to be dictated by sound prudence. 
A part of the terminable annuities 
(1,294,1791.) will expire in 186.0; in 
18Gi a further portion amounting to 
585,7401. will also expire; and after that 
time portions will rapidly fall in. "If," 
says Lord Congleton ('Financial ne
form,' p. 204) "all the loans which have 
been raised since the beginning of the 
war of 1739 had been borrowed in annu
ities for ninety-nine years, their extinction 
wo_uld already have commenced." Dr. 
Price observes! that an annuity for one 
hundred years is nearly the same in value 
as a perpetual annuity. 

If the above course of proceedin"' is 
justl;r characterised as prudent, what ~ust 
be said of the scheme of a directly opposite 
tend_ency which was brought forward and 
partially carried into effect by the govern
ment in .1822? When the measure for 
commntmg th_e half-pay and pensions 
usual!Y denommated the " dead weight " 
was adopted in . that year, the annual 
charge to which those obligations 

amounted was about five millions. From 
year to year the public would have been 
relieved from a part of this burthen 
through the falling in of lives, until, ac· 
cording to the most accurate computa
tion, the whole would have ceased in 
forty-five years. The measure above 
alluded to was an attempt to commute 
these diminishing payments into an un· 
varying annuity of forty-five years cer· 
tain ; and the calculation which was 
made assumed that by the sale of such a 
fixed annuity of 2,800,000l. funds 
might be procured enough to meet the 
dimishing demands of the claiman~. 
Only a part of this annuity was sold. 
The Bank of England purchased an an
nuity, payable half-yearly until 18tii, 
for 585, i 40l., and paid for the same be
tween 1823 and 1828, in nearly equal 
quarterly instalments, the sum of 
13,089,4191. For the sake of obtaining 
a partial relief during those six years, to 
the amount of 9-k millions, we have .thus 
had fixed upon the country for thirty· 
nine subsequent years an annual payment 
of 585,740/. It is not possible to allow 
that both the courses, so directly opposed 
to each other, could have been wise. 
Without inquiring further into the ~al
ter, it may be said that the plan of taking 
a larger burthen upon ourselves, that we 
may relieve those who come after ns,has 
at least the recommendation of being the 
most generous; and considering t~at our 
successors will have had no hand m the 
contracting of the debts, the bu.rthe~ of 
which they will have to bear, it might 
also be said that such a course is the most 
just. . 

Some saving has been effected sm~ 
1816 in the charges of management. This 
saving was part of the bargain made by 
the government with the Bank of En15· 
land on the renewal of its charter m 
1833 and 1844, and may be considered 
as a part of the price paid by that es~
blishment for the prolongation of certam 
of its privileges. [BANK, p. 267.] The 
functions intrusted to the Bank of Eng
land with reference to the National Debt 
do not extend to the transaction ~fany ma~ 
ter connected with its reduct10n. Sue 
business is placed under the control _::f ~ 
body of commissioners, who act ez '!v•cio 
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~nder the provisions of an act of parlia
ment. This board is composed of the 
speaker of the House of Commons, the 
chancellor of the exchequer, the master 
of the rolls, the lord chief baron of the 
Court of Exchequer, the accountant
general of the Court of Chancery, and 
the governor and the deputy-governor of 
the Bank of England. The greater part 
of these commissioners do not take any 
part in the management of the business, 
the details of which are attended to by 
permanent officers, viz. a se"retary and 
comptroller-general, and an actuary, with 
an adequate establishment of assistants 
aud clerks: the ultimate control is exer
cised by the chancellor of the exchequer 
for the time being, assisted by the go
vernor and deputy-governor of the Bank 
of England. 

The Unfunded Debt consists chiefly of 
Exchequer Bills, and their use is explained 
under the head UNFUNDED DEBT. 

NATIONS, LAW OF. [INTERNA
TIONAL LAw; LAW, p. 175.J 

NATURALIZATION, from the Latin 
Naturalis, natural. " If an alien be na
turalized," says Coke (Co. Lit., 129, a), 
"he shall be to all intents as a natural 
subject, and shall inherit as if he had 
been born within theJ,king's legiance." 
[ALLEGIANCE.] This rule however is 
subject to some limitations, which are 
stated in the article ALIEN, p. 102. The 
policy of naturalization is discussed in 
the article CITIZEN, p. 511. 

Formerly there could be no natural
ization except by act of parliament, but 
a ~~w statute ( 7 . & 8 Viet. c. 6 6) has 
facilitated naturalization, and made some 
other alterations in the law relating to 
aliens. The act repeals the clause of 
l Geo. I. c. 4, which enacted that every 
Naturalization Bill should contain clauses 
to the effect that no person naturalized 
s?ould be a member of the Privy Conn
ell, or of either house of Parliament, or 
hold any office, civil or military, or be 
capable of holding grants from the crown, 
o~ )aD:ds, tenements, or hereditaments, 
~1ther m his own name or by any person 
m trust for him. By the 7 & s Viet. c. 
66, ~ _person born out of her majesty's 
dom1mons, of a mother who is a natural
born subject of the United Kingdom, is 

rendered capable of taking real or per
sonal estate, by devise, purchase, or in
heritance; and an alien who is the sub
ject of a friendly state may take and 
hold every species of personal property, 
except chattels real, as fully and ef
fectually as natural-born subjects. The 
subject of a friendly state may also, for 
the purpose of residence or occupation, 
either by himself or his servants, hold 
lands, houses, or tenements for any term 
not exceeding 21 years; and may enjoy 
the same rights, remedies, exemptions, 
and privileges (except the right of vot
ing at tlections for members of parlia
ment) as if he were a natural-born sub
ject. An alien woman married to a 
natural-born British subject becomes na
turalized by such marriage. Such of 
the provisions of the following Acts whieh 
are inconsistent with the Act 7 & 8 Viet. 
are repealed :-12 & 13 Wm. III. c. 2; 
l Geo. I. sess. 2, c. 4; 14 Geo. III. 
c. 84. . 

Under the Act 7 & 8 Viet. c. 66, an 
alien who comes to reside in the United 
Kingdom with a view of settling, may 
by the following course obtain nearly 
all the rights of a natural-born subject. 
He is required first to present a memo
rial to the secretary of state, containing 
a statement of his age, profession, trade, 
or other occupation; the length of time 
he has resided in this country, and the 
ground on which he seeks to obtain any 
of the rights of a British subject; and 
praying for a certificate, which must be 
granted before further steps can be taken. 
The certificate, granted by the secretary 
of state, recites such parts of the memo
rial as, after due investigation, are found 
to be true and material, and this instru
ment confers upon the applicant the 
rights and privileges of a British subject, 
except the capacity of being a member 
of the privy council, or a member of the 
houses of parliament, and except the 
rights and capacities (if any) specially 
excepted in and by such certificate. 
The certificate must be enrolled in the 
court of chancery, and within sixty days 
after its date the memorialist must take 
and subscribe an oath of allegiance. 
The course of procee<ling to be adopted 
by aliens wishing to become naturalized 
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is left, so far as details are concerned, to 
the secretary of state, and the fees are 
fixed by the Lords of the Treasury. 
Persons who were naturalized before the 
passing of 7 & 8 Viet. c. 66, and who 
had resided in this country for five 
successive years, are declared to be en
titled to all rights confe1Ted by the Act. 

The number of foreigners naturalized 
previous to the passing of 7 & 8 Viet. 
did not on an average exceed seven or 
eight a year, and the number who ap
plied for letters of denization did not ex
ceed twenty-five annually. 

NATURE, LAW OF. [LAw, p. 175.] 
NAVIGATION LAWS. [SHIPs.] 
NA VY, BHITISH. The Saxons took 

advantage of the rich harvest opened to 
all who would attack the Roman pro
vinces by sea, and ravaged the coast to 
such an extent R$ to oblige the Romans 
to establish a fleet in the English Chan
nel to repel tliem. Afwr the Saxons had 
been long in possession of England, they 
lost their naval arts, and in their turn 
became a prey to the constant attacks of 
the Sea-kings and other pirates. We 
have no record of the size or number of 
the vessels which sustained so many con
flicts with the Danes in tlie ninth century. 
Alfred the Great "'as the founder of the 
English navy. H(l first perceived the 
necessity of a fleet to protect the coasts 
from the swarms of pirates in the northern 
se~. A slight advantage gained by some 
ships of his over the Danes, in 876, in
duced him to build long ships and galleys, 
which, as his countrymen were not com
petent to manage them, he manned with 
such piratical foreigners as he could en
gage. After he had driven out the 
~anes! he applied his talents to improve 
his ship~, and built vessels higher, longer, 
and swifter than before, some rowing 
thirty pairs of oars, others more. Ethel
red made a law tliat whoever was lord of 
310 hydes of land should furnish one 
vesse~ ~or the service of the country. 

.Wilham the Conqueror established the 
C1_n9ue Ports, and gave them certain 
pnv1lege~ on condition of their furnish
mg 52 ships for 15 days in case of emer
gency. l\ing John claimed for England 
the sovere~gnty of the seas, and declared 
that all ships belonging to foreign nations 

which should refuse to strike to the 
British flag should be deemed fair and 
lawful prize. In the year 1293, an 
English sailor having been killed in a 
French port, war ensued, which it was 
agreed to settle by a naval action, which 
was fought in the middle of the Channel, 
and the English, being victorious, carried 
off above 2 50 sail. In 13-!0, when King 
Edward III. with 240 ships was on his 
voyage to Flanders, he fell in with and 
completely defeated, off Sluys, the French 
fleet of 400 sail, manned with 40,000 
men. The same king blockaded Brest 
with 730 sail, containing 15,000 men. 
Many of the ships composing these fleets 
were Genoese and Venetian mercenaries, 
but they must have been very small, and 
the numbers of ships and men are pro
bably exaggerated. The ships at this 
time were not royal ships. The several 
towns were required to furnish their con· 
tingent. In 1338 Edward III., wanting 
ships for the defence of the kingdom, 
commanded Bristol to furnish 24 vessels, 
and Liverpool one small one. In 1345 
Bristol contributed 2:.! ships and 608 
mariners, and London 22 ships and 662 
mariners. Henry V. had something of a 
navy, for we find among the records in 
the Tower a grant under his hand of 
annuities to " the maistres of certaine of 
our owne grete shippes, carrakes, barges, 
and ballyngers." Henry VII., who sue· 
ceeded in 1485, seems to have been the 
first king who thought of providi~g a 
naval force which might be at all umes 
ready for the service of the state. !le 
built the Great Harry, properly speakmg 
the first ship of the royal navy; she c~st 
15,000l., and was accidentally burn~ m 
1553. Henry VIII. perfected the designs 
of his father. He constituted the Ad
miralty and Navy Office, established the 
Trinity House, and the dockyards of 
Deptford, Woolwich, and Portsmouth; 
appointed regular salaries for the ad
mirals, captains, and sailors ; ii:nd made 
the sea service a distinct profession. . 

The ships of this period were high, 
unwieldy, and narrow; their gnns were 
close to the water, and they had lofty 
poops and prows, like Chine~e ju?ks, m
somuch that Sir Walter Rale1gh_mfor~s 
us " that the Mary Rose, a goodly ship 
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of the largest size, by a little sway of ~he 
ship in casting about, her ports bemg 
within 16 inches of the water, was over
set and sunk." This took place at Spit
head in the presence of the king, and 
most of her officers and crew were 
drowned. The Henry Grace de Dieu, the 
largest ship built in the reign of Henry 
VIII., is said to have measured above 1000 
tons. At the death of Henry VIII., the ton
nage of the navy was 12,000 tons. Eliza
beth increased the navy greatly.· The fleet 
which met the Spanish Armada numbered 
176 shills, manned by 14,996 men; but 
these were not all " shi ppes royal," for 
she encouraged the merchants to build 
large ships, which on occasion were con
verted into ships of war, and rated at 50 
to 100 tons more than they measured. 
She raised the wages of seamen to 10 
shillings per month. Signals were first 
used in this reign as a means of commu
nication between ships. In 1603 the 
navy had 42 ships, measuring 17,000 
tons. In the reign of James I. lived the 
first able and scientific naval architect, 
Phineas Pett, and the king had the good 
sense to encourage him. Pett introduced 
a better system of building, and relieved 
the ships of much of their top-hamper. 
Before the civil wars broke out, Charles I. 
built the Sovereign of the Seas, of 100 
~s, and measuring 1637 tons. In this 
reign the navy was first divided into 
rates and classes. Cromwell found the 
navy much reduced, but his energy re
stored it, aud he left 154 sail, measuring 
57,643 tons, of which one-third were two
deckers. Cromwell first laid before par
liament estimates for the support of the 
navy, and obtained 400,000l. per annum 
for that purpose. The navy flourished 
under Charles II., with the Duke of 
York at its head, assisted by Samuel 
Pepys as secretary, until 16i3, when the 
duke's inability to take the test oath 
cause~ his retirement, and the· king's 
pecuniary difficulties leading him to 
neglect the navy, it fell into decay. The 
Duke of York was recalled to his post in 
~ 684, and at his accession in the follow
!Ilg year there were 179 vessels, measur
mg 103,558 tons. James II. on coming 
to the throne took active measures for the 
restoration of the navy ; he suspended 

the Navy lloard, and appointed a new 
commission, with which he joined Sir 
Anthony Deane, the best naval architect 
of the time, who essentially improved 
the ships of the line by copying from a 
French model. Four hundred thousand 
pounds per annum were set apart for 
naval purposes, and so diligent were the 
commissioners that at the Revolution the 
fleet was in excellent condition, with 
sea stores complete for eight months for 
each ship. The force was 154 vessels, 
carrying 6930 gnns and 42,000 men, 
whereof nine were first-rates. 

King William immediately on being 
placed on the throne went to war with 
France, whose navy was then · very 
powerful; in 1681 it consisted of 179 
vessels of all sorts, carrying 7080 guns, 
besides 30 galleys. An act was passed in 
his second year, for building 30 ships, to 
carry 60, 70, and 80 guns respectively. 
The dockyard at Hamoaze, out of which 
has since grown the considerable town of 
Devonport, which now returns two mem
bers to parliament, was then established. 
Queen Anne found at her accession the 
navy to consist of 272 vessels, measuring 
159,020 tons, but this estimate includes 
hulks, boys, and other vessels not carry
ing guns. All measures adding to the 
strength and efficiency of the navy were 
exceedingly popular during this reign. 
At the death of Anne in 1714, the num
ber of ships was less, but the tonnage in
creased, being ships 198, gnns 10,600, 
tons 156,640. The parliamentary vote 
of that year was 245,7001. and 10,000 
seamen and marines. During the first 
four years of George I. large sums were 
voted for the extraordinary repairs which 
were required after the long war. A 
new establishment of guns also was or
dered in this reign. The navy remained 
stationary till the year 1739, when hos
tilities commenced against Spain, and 
the navy was augmented, particularly in 
the smaller classes, and the dimensions 
of several classes were enlarged. War 
broke out with France in li44, at which 
period there were 128 sail of the line. 
At this time all prizes taken by the king's 
ships were declared to be the property of 
the captors. Jn 1747 a naval uniform 
was first established. The navy increased 
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vastly during this war, in which 35 sail I 
of the line were taken or destroyed by 
the English. George III. at his acces
sion found the navy to consist of, 
Sh. 0 f th 1. 127 } · 

~ps e me measuring 321 104 
Ships of 50 guns tons ' 

and under, • 198 · 
The vote for the year 1760 was 432,6291. 
and 70,000 seamen and marines. In the 
short war of 1762, 20 sail of the line 
were added to the nary, and at the end 
of the American revolutionary war it was 
composed as follows:

Sail of the line. 174} about 500,000 tons. 
Under •••• 203 
The navy was kept in a high state of 
preparation, and when, on the 1st of 
February, 1793, the French republic de
clared war against England, this country 
was not unprepared. A period now 
commences in which the gigantic efforts 
made by England, and the protection 
necessary for a large mercantile marine, 
raised the British navy to such a height 
as to enable it single-handed to maintain 
the sovereignty of the seas against all 
other navies combined. Sir Charles 
Middleton, afterwards Lord Barham, 
had, when comptroller of the navy in 
1783, established the regulation that a 
great proportion of stores, sails, &c. 
should be laid by for each ship in ordi
nary ; so that in a few weeks after the 
declaration of war there were 54 sail of 
the line and 146 smaller vessels at sea. 
The vote for the service of the navy was 
5,525,3311., 85,000 seamen and marines. 
The navy of France had never been so 
powerful : it amounted to above 200 
vessels, of which 82 were of the line and 
71 in addition were immediately ordered 
to be built. The English had about 115 
sail of the line fit for service, but the 
majority of the French ships were larger 
and finer, and carried heavier guns on 
their lower or principal battery. The 
following abstract will show the losses on 
both sides up to the peace of Amiens 
exclusive of the casual losses:- ' 

• . • Captured. Destroyed. 
1:ntish ships of the line • 5 • • 
Smaller vessels , 37 9 

Total • • 42 9 

• . Captured. Destroyed. 
French ships of the line • 32 11 
Dute~ do. 18 o 
Spa~1sh do. 6 5 
Damsh do. 2 o 

58 16 

French smaller vessels 266 44 
Dutch do 62 6 
Spanish do 57 10 

Total. 443 76 

This estimate does not include 807 priva
teers, chiefly French, taken and destroyed. 
Of the above, 50 sail of the line and 94 
under that size were added to the British 
navy. · 

During the peace of Amiens prepara
tions for war were actively continued on 
both sides, and the declaration on the 
part of England was made in the month 
of .May, 1803, at which time the navy 
was of the following force, as compared 
with 1793:

Ships ofline. Under. Tons. 
1793 153 • 411 • 402,555 
1803 189 781 650,976 

Notwithstanding the apparent increase, 
there were not so many line-of-battle 
ships fit for sea at the latter as at the 
former period by about ten. The F~en~h 
force in serviceable line-of-battle ships m 
.March, 1803, was 66, the British 111. 
During this war there were employed 
from 100,000 to 120,000 seamen and 
marines till 1810, when the number was 
increased to 145,000. There were about 
100 sail of 'the line, 150 frigates, and 
above 200 ;loops, besides small armed 
vessels, amounting in the whole to about 
500 sail of pendants constantly employed. 
The following abstract shows the losses 
on each side during the war :

Captured. Destroyed. 
British-Ships of line • 0 0 

Under • 83 7 

83 7 

Enemies'-Ships of line 55 a 
Under , 79 23 

134 Si 
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of which 33 sail of the line and 68 under 
were added to the British navy. 

In George III.'s reign the dockyard of 
Pembroke was established. 

The following table will show the 
force of the British navy at three dis
tinct periods: the breaking out of the 
French revolutionary war; a few years 
subsequent to the peace; and iu 1839. 

The Parliamentary votes for the navy 
for'.theyear 1845-G amounted to 6,93G, 1961. 
[MILITARY FORCE, p. 334]; and they 
are to be increased for 1846-7. 

The parliamentary vote for the service 
of the navy, 1839-40, was as follows:

Officers • 3,400 
Petty do. 3,998 
Seamen 12,846 

20,244 
Marines 9,000 

29,244 

For the ef
fective £ 
service 3,492,132 

For the non
effective 
service 1,488,221 

Other de
partments, 
viz., con
victs and 
transport 
of troops 217,158 

Total charge 5,197,511 

1793. 1820. 1839.I 
0 0 " = = -~ 'gj >. ·~;;. ;:;.RATE. lil"§ ·s ·s<>ii·" " "' s s " ~ " s" '"' ~ 0" " :a" ~ j (.)8 0 0~ c3 :::.s 3~ ·a ~ 

:Q.::.s ~ .s .s >'5 ~.s ~ ~ .:: 

14First • . . 2 14 23 242 5 2 7 6I 4 
Second . 10 265 l 8 12 214 12 21 5 11 
Third. . 3 48 

Of the Line . 
21 5 11 69 83 31 270 96 15 

12 91 22 127 5526 84 122 14 19 9824 

Fourth . *15 21 15 2 195 3 7 27 77 
Fifth • . . . 53 6935 25 106 844 3 82 14 67. 8 
Sixth. 3 28.. 14 18 39 415 20 35 7 21 
Sloops : : 6862 1349 34 145 1034 13 2 49 45 
Steam-vessels 44.. .. .. 4 10.. .. .. . . .. t30 
Gun-brigs, J .. 
 66
12·p 918 .. 18 15 10 2Schooners, J . . t45 
Cutters • 

Grand Total . 1135 39268244 108 465 149113 17520 321166
I 

The naval force of Great Britain and 
of other countries in 1845 is shown under 
MILITARY FoRCE. On the Ist January, 
1846, the number of ships of all classes 
and sizes in the British royal navy was 
636, exclusive of revenue vessels, which 
were 72 in number. The number of all 

classes in comm1ss10n was 234 ; 84 of 
which were steam-vessels. The horse
power of 8 steam-frigates exceeded 5000. 
The number of men and boys voted for 
the financial year 1845-6 was 29,000 sea
men and boys, and 10,500 marines. 

Until the Restoration there does not 
• In 1793 the fourth-rates on two decks formed part of the line of battle• 

. t Of ~hese steam-vessels only seven appear to be adapted for war; the remainder are employed 
tn ea.rrym~ despatches, troops, &c. There are besides 30 steamers, not entered here, which are 
employed m the packet.service in Great Britain. 

i There are also 23 sloops fitted for foreign packets, whose station in 1839 was at Falmouth. 
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appear to have been any precise division 
into classes ; nor have we any account of 
the armament of ships; at that time 
certain ships were ordered to be built to 
carry the following : 

Description of !stRate. 2nd Rate. 3rd Rate. 
Guns. 780 men. 660 men. 470 men. 

Cannon=42 pndrs. 26. 
Demicam1on=32 

pounders 26 26 
Culverins = 18 

pounders • 28 26 
Demi do.= 12 

pounders 26 
Sakers = 6 pndrs 28 26 

Forecastle • 4 4 
Quarter-deck • 12 10 10 
3-pounders • 2 2 4 

Total number of 

Guns • 100 90 70 


There was, however, no uniformity 
preserved; and in 1745 a committee was 
appointed, which recommended certain 
changes in the rating and arming, which 
however were not adhered to any more 
tltan the former systems. At the peace 
the Board of Admiralty represented this 
to the Prince Regent in a memorial. 
The present establishment of rates and 
classes was fixed by order in council, 
February, 1817:

Class 1.-Rated ships: 
First-rate, comprising all three

decked ships. 
Second. One of Her Majesty's 

yachts, and all two-decked ships 
whose war-complements consist of 
700 men and upwards. 

Third. Her Majesty's other yachts 
and all ships whose complemen~
ar11 from 600 to 700. 

Fourth. Ships whose complements 
are from 400 to 600. 

Fifth. Ships whose complements 
are from 250 to 400. 

Sixth. Ships under 250. 
Class II. Sloops and bomb-vessels. • 

All such vessels as are commanded 
by a commander. 

Class Ill. All other smaller vessels 
such as are commanded by lieutenan~ 
or other inferior officers. 

Great improvements have taken place· 
in the size and form of the British ships, 
as well as in the arrangement of the 
materials composing them, especially dur
ing the present century. As France and 
Spain enlarged their ships, the English 
were obliged to do the same; while from 
many of their ships added to the English 
navy we greatly improved our models. 
The following view of the increase of 
the size of first-rates will demonstrate 
this point : 

Year. Tonnage of First-Rates. 
1677 • 1500 to 1600 
1720 • 1800 
1745 2000 
1795 • 2350, the Ville de Paris. 
1808 • 2616, Caledonia. 
1839 3100, Victoria, and seve

ral others. 

There is now a frigate, the Vernon, 
of greater tonnage than the first-rate of 
1745, of 2080 tons, and 50 guns. 

Sir Robert Seppings, late surveyor of 
the navy, introduced the circular bow and 
stern, the system of diagonal timbering 
or bracing, whereby the strength and 
durability of our ships are so immensely 
increased; the method of scarfing short 
pieces, by which the delay and difficulty 
often attendant on the procuring of 
crooked timber are avoided; the making 
frigate-timber applicable to the building 
of line-of battle ships, by the use of a 
circular coak, or dowel, instead of chocks, 
thereby effecting a saving of about ·10001. 
in the building of a 74-gun ship, and 
the use of iron knees, by which he 
effected an immense saving of timber and 
space. 

Sir W. Symonds, the present surveyor, 
has effected a still further economy of 
space by removing the chocks behind the 
iron knees, and using metal diagonal braces 
instead of wood. In latter years the 
various naval architects, Sir R. Sep· 
pings, Captains Hayes and Symonds, 
R.N., and Professor Inman, have been 
permitted to try their respective systems 
in various experimental squadro!ls, ~om· 
posed of vessels built under their direc
tions ; and although many opinions are 
held as to the merits of each, there can 
be but one witlt regard to tlte general 
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advantage arising to the science of naval 
architecture, so long neglected. A school 
for shipwright apprentices was established 
at Portsmouth, which, after producing 
more officers than could be provided for, 
was broken up. Our ships, those at least 
built of oak-for we have not yet worn 
out a ship built of teak-do not seem to 
lie as durable as in former times. The 
Royal William, of 100 guns, which bore 
the flag of Richard Bickerton at Spithead 
in 1813, and was shortly after broken up, 
was built in the year 1il9. The Sove
reign of the Seas, built in 1637, was 
repaired in 1684, when all the ancient 
timber was so hard that it was difficult 
to work it. It was the practice in the 
north of England, and in Staffordshire 
especially, to bark timber standing, and 
to let it remain in that state for a time to 
season. The Sovereign of the Seas was 
built of such timber. The Achilles, 60, 
was built by contract in 1757, of timber 
barked in the spring and felled in the 
next winter: she was docked in 1770, 
and found exceedingly sound, and was 
sold in 1784, because she was too small for 
the line-of-battle. The Hawke sloop was 
built in 1i!J3. Half of this vessel was 
built of timber barked in 1787, and felled 
in 1790; the other half of timber felled 
in the usual manner from the same soil 
and neighbourhood. In 1803 she was so 
decayed that she was taken to pieces; 
both sides appear to have been equally 
decayed. 
. The government of the navy is vested 
m th~ lord-high-admiral, which office has 
been m commission since the Revolution, 
with the exception of two short periods, 
1707-8 and 1827-8, when it was held 
respectively by Prince George of Den
mark and William IV. when duke of 
9arence. At present the Board con
sists of a First Lord, who is a member 
of ~he cabinet, and five junior lords. By 
their orders all ships are built, sold, or 
br?ken up; commissioned, employed, and 
pa1~ off. All appointments and pro
motions are made or approved by them ; 
all honours, pensions, and graniities are 
granted on their recommendation. All 
orders for the payment of naval monies 
are mad~ by them; they prepare the 
navy estnnates, and_ lay them before 

parliament. The civil departments of 
the admiralty are directed by the sur
veyor of the navy, accountant-general, 
storekeeper-general, comptroller of victu
alling, aud physician-general. 

The navy is composed of two bodies of 
men-seamen and marines. 

There are commissioned, warrant, and 
petty officers. 

The commissioned officers are flag
officers, captains, commanders, and lieu
tenants. 

Flag-officers are divided iuto the fol
lowing classes, and rank and command 
in the order here following :

Admirals of the fleet. 
Admirals of the red, white, blue squad

rons. 
Vice-admirals of the red, white, blue 

squadrons. 
Hear-admirals of the red, white, blue 

squadrons. 
There are superannuated and retired 

rear-admirals, who enjoy the rank and 
pay, but do not rise. 

The admiral of the fleet, when in 
command, bears the union flag at the 
main-top-gallant-mast. The other flag
officers bear a square flag of the colour 
of their squadron at the main, fore, or 
mizen top-gallant-mast, according to their 
rank. 

.The flag-officer holding the chief com
mand of a fleet or squadron employed 
within certain geographical limits, termed 
a station, is called a commander-in-chief. 
Ile is responsible for the efficiency and 
conduct of the fleet under his orders; he 
disposes of the vessels composing it in 
such manner as will be most advan
tageous for the service; but without some 
especial necessity he is never to send one 
beyond the limits of his station. All 
vacancies in ships under his orders which 
are caused by death or dismissal from 
the service by the sentence of a conrt
martial, are in his gift. As to the various 
officers of the navy see ADMIRAL, CAP· 

TAIN, &c. 
· On the Ist January, 1846, the number 
of officers of the royal navy was as fol
lows':-Flag, 154; captains and retired 
captains, 769; commanders and retired 
commanders, 1137 ; lieutenants, 2528; 
marine officers, 741; ma;,ters, 432; _medi
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cal .officers, 970; pursers, 485; naval in
structors, 46 ; chaplains, 97 ; mates, 172; 
second mates, 129; acting assistant sur
geons, 59; qualified clerks, 216: total 
7985. 

The crew of a ship consists of petty 
officers, able seamen, ordinary seamen, 
landsmen, boys, and marines. In time 
of peace the whole crew are entered 
voluntarily ; during war, men are liable 
to impressment. The following persons 
are exempt from it, and no seaman can 
be impressed except by an officer having 
a press-warrant:

Masters of merchant ves.sels ; 
Mates of those above 50 tons; 
Boatswains and carpenters of those of 

100 tons and upwards; 
Men belonging to craft of all kinds 

employed in the navy, victualling, ord
nance, excise, customs, and post-oflice; 

Watermen belonging to the insurance 
offices in London and Westminster ; 

All men above 55 or under 18 years of 
age; 

Apprentices not having used the sea 
before the date of their indentures, and 
not more than three years from the said 
date; 

Landsmen not having served at sea 
full two years; 

Harpooners, line-managers, steerers, 
and all seamen and mariners who have 
entered the Greenland and southern 
whale-fisheries. 

The best seamen are rated petty officers 
by the captain; they are of two classes, 
distingnished by a crown and anchor for 
the first class, and an anchor for the 
second, worked in white cloth upon the 
left arm; they have an increase of pay, 
and are ~ot ame1;iable to corporal punish
ment whi~e holdmg that rank. 

There is a supply of boys to the navy 
from the. asy~u~ at Greenwich and from 
the Mar1?-e l:Somety, but many more are 
brought ~nto the "!1avy by volunteering. 
Every sh1p,accordmg to her rate or class 
bears a certain number of marines as part 
of her compleme~t. [MARINF.~.j 

For th~ due mamtenance of discipline, 
the capta1.n or co~rnande: o~ every ship 
or v:essel is authorised to mfhct corporal 
pumsliment on any seaman, marine, or 
boy, by warraut under his hand. Courts-

martial are ordered by the Admiralty 
and commanders-in-chief. 

The idea of establishing an hospital 
for infirm and disabled seamen originated 
with Mary, wife of William III., and 
Sir Christopher Wren was employed to 
build au additional wing to Greenwich 
Palace. The king granted 2000[. a year 
towards it, large subscriptions were added 
by noble and wealthy persons, estates 
were willed to it by individuals, all mari
ners were made to subscribe 6d. per 
month, forfeited and unclaimed prize
money, and various grants were given. 
The forfeited estates of the Earl of Der
wentwater, the net rental of which is 
now between 30,000l. and 40,000l. a year, 
were given. The revenue of the hospital 
is about 150,000l. a year. The establish
ment consists of a governor, a lieutenant
governor (both flag-officers), four cap
tains, and eight lieutenants, residing in 
the hospital. There are about 2il0 in
pensioners, and 120 matrons and nurses, 
all of whom must be seamen's widows. 

The following is the scale of pensions 
for officers and seamen wounded and 
worn-out in the service :

Per An. Per An. 
£. s. £. s. 

For an admiral, from 3ll0 O to iOO 0 
" captain (wounds) 250 0 fLossl 300 0 
,, commander ,, 150 0\ of J2UO 0 
,, lieutenant ,, 91 5 tlimb 91 5 

Marine officers, as in the army. 

Every mate, second master, ass~stant
surgeon, midshipman, master's assistant, 
naval instructor, clerk, and volunteer of 
the first and second class, from Is. to 
2s. 6d. a day, according to the nature and 
degree of the injury. I Boatswains, gunners, carpenters, ~d 
engineers, when unfit for further service, 
receive a superannuation allowance ?f 
3l. a year for each year they served Ill 

a ship in commission, and Il. a year each 
year in ordinary and a further sum of 
from IZ. to I 5l. a' year may be added by 
the Admiralty. They retain besid~s any 
pension for servitude as a petty-officer to 
which they may be entitled, ~nd f~r 
wounds from I 5l. to 501. a year m addi
tion to all other pensions. 

Every oilier ~tty officer, seaman, lllA• 
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rine and boy, shall receive for wounds 
fro~ 6d. to 2s. a day"; and every able 
seaman for twenty--0ne years' servitude, 
reckoning from the age of twenty, from 
IOd. to ls. 2d. a day; if discharged from 
infirmity after fourteen years' service, 
from 6d. to 9d. a day ; and under four
teen years' service, if discharged from 
disability contracted in the service, from 
3d. to 6d. a day, or a gratuity in lieu, of 
II. to 181. If a man become totally blind, 
he shall have 3d. a day added to any of 
the above. Ordinary seamen receive 
three-fourths, landsmen two-thirds, boys 
half the able seamen's pension. Marines, 
as able seamen. 

Certain petty and non-commissioned 
officers receivti, in addition to the above, 
other allowances. 

Persons discharged with disgrace, or 
by sentence of a court-martial, are not 
entitled to a pension. On a ship being 
paid-off, the captain may recommend 
any petty-officer or seaman, non-commis
sioned officer or marine, for the medal 
and gratuity for invariable good con
duct ; l 5l. for first-class petty-officers 
and serjeants, if they have served as such 
ten years. 7 l. to second-class petty--0fficers 
and serjeants who have served as such 
seven years, and 51. to able seamen and 
marines. 

The widows of officers who are left in 
distressed circumstances, receive pensions 
~n the following scale, under the regula
tions and at the discretion of the Board 
of Admiralty : 

Per Au. 
Flag--0fficer • • £120 

fRetired rear-admiral • • l 00 
ICaptain, three years' standing 90 

~ under three years • 80l ,,
o Commander • • • 70 
~ Superannuated commander • 60 

:;:a Physician • • • 60 
I< Lieutenant • • • 50 
~ Master · 40 

E::: Chaplai{i , 40 

l 
Surgeon • 40 

Purser • , 40 

Assistant-surgeon 36 


The amount paid in pensions to officers 
for wounds ~nd good: service, to widows 
of officers, widows and relatives of officers 

slain, and the out-pensioners of Greenwich 
Hospital, is 521,5721. 

Abstract of Pensions paid to the Navy. 

Good-service pensions • • £4,350 
Commissioned and warrant offi

cers • • • • 81,619 
Widows and relatives of officers 

slain 11,786 
Widows of naval officers • 172,381 
Widows of marine ditto 10,356 
Compassionate fund • 14,000 
Out-pensions of Greenwich Hos

pital • 227,000 

£521,572 

There is a Naval College at Ports
mouth. 

There are two schools at Greenwich, 
called the Upper and Lower Schools. 
The Upper School comprises two classa;: 

1st. One hundred sons of commissioned 
and wardroom warrant--0fficers of the 
Royal Navy and marines. 

2nd. Three hundred sons of officers of 
the above or inferior rank, of private 
seamen and marines who have served or' 
are serving her Majesty, and of officers 
and seamen of the merchant service. 

They are admitted from eleven to 
twelve years of age, under certain regu
lations, and are subject to the same disci
pline, diet, education, clothing, and des
tination. The term of education is three 
years, at the expiration of which, or 
sooner if the course of education be com
pleted, they are sent to sea in the queen ·s 
or merchant service, or otherwise dis
posed of, as may be determined on. 

ThB Lower School consists of 400 boys 
and 200 girls, the children of warrant 
and petty officers, seamen, and non-com
missioned officers and privates of ma
rines, who have served or are serving, or 
have lost their lives in the service of her 
Majesty. They are admitted from nine 
to twelve years of age, and quit at four
teen, the boys being sent to sea, and the 
girls put to trades and household service; 
any unprovided for at fourteen are sent 
to their parents. Any boy may be re
moved from this to the Upper School on 
obtaining a presentation, if not more than 
twelve years old, and possessing chat!!':!e.r 
and abilities. 
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In 1744, as already observed, all prizes 
were declared to be the property of the 
captors; the scale of the distribution of 
prize-money was fixed .by order in coun
cil, Feb. 3, 1836. 

When any ship of the Royal Navy 
carries bullion or jewels on freight, the 
captain or commander is allowed a per 
centage, regulated by the queen in coun
cil, as compensation for the risk and 
charge, one-fourth part of which is given 
to Greenwich Hospital, one-fourth part 
to the commander-in-chief, if he shares 
the responsibility, and the other half to 
the captain. 

Officers settling in the colonies are al
lowed a remission of the purchase-money, 
in amount from IOOl. to aool., accord
ing to their rank and length of service. 
(EMIGRATION, p. 828.) 
· (Heference has been made to Derrick's 
1'Iemoirs of the Rise and Progress <f the 
Royal Navy; James's Naval Historp; 
Sir W. Raleigh's Essa.I/ on the Invention 
ef. Shipping ; Sharon Turner's Hist. 
Anglo-Saxons; Barrow's Life of Lord 

• Anson ; and various official papers.) 
NE E1XEAT REGNO, the name of 

a writ which issues out of Chaucery on 
the application of a party complainant, to 
prevent his debtor from leaving the 
realm. The writ is directed to the 
sheriff of the county in which the debtor 
is; and after reciting that " it is repre
sented to the king in his Chancery on the 
part of the complainant against the debtor, 
the defendant, that he the said defendant 
is greatly indebted to the said complain
ant, and designs quickly to go into parts 
beyond the seas (as by oath: made on 
that behalf appears), which tends to the 
great prejudice and dama~e of the said 
complainant," commands him to "cause 
the said debtor to give sufficient bail or 
se~urity, in the sum of , l., that he 
will not go, or attempt to go, into parts 
beyond the seas, without leave of the said 
court;" and in case the said debtor shall 
refu~e !'° give sue~ bail or security' the 
sheriff is to commit him to prison until 
he shall do it of his own accord &c. 

The question which always' arises on 
application to the Court of Chancery for 
this writ is nothing more than this: whe
ther tlie plaintiff has made out a case 

which is conformable to the terms of the 
writ, as interpreted by the decisions of 
the court. · 

The writ cannot be applied for unless 
a bill is already filed; but a plaintiff may 
apply for it in any stage of a suit, whether 
the writ is prayed for by the bill or not. 
The plaintiff cannot have the writ if he is 
out of the jurisdiction of the Court of 
Chancery. There must be a debt in equity 
actually due at the time when the writ is 
applied for. The application for the writ 
must he accompanied with an affidavit 
swearing positively to the debt, except 
the bill is for au account, in which case 
it is sufficient if the plaintiff swear that 
he believes there is a balance in his fa. 
vour ; or except where there is other de· 
cisive evidence of the debt. The affida
vit must also show that the defendant is 
going abroad, or it must show facts which 
prove that conclusion, and that the debt 
will be in danger if he quit the realm. 
The writ may be moved for ex parte, and 
it issues until answer and further order. 
A" defendant may apply to discharge the 
writ on putting in his answer. 

This writ is founded on the real or sup
posed prerogative of the king to restrain 
his subjects from departing from the 
realm. The "Natura Brevium" contains 
two forms of writs, one of which has for 
its object to restrain a clergyman from 
going abroad without the king's licen_ce, 
and commands the sheriff to take secunty 
from him or commit him to prison; the 
other has for its object to prevent a lay· 
man from going abroad without the king's 
licence ; but it requires no security from 
the party, and cliffors in several other ~e
spects from the other writ. These wn!8 
are both entitled De Securitate Invem· 
enda, &c., and seem to be in substance, 
though not in name, writs of Ne Exeat 
Regno. From the former of the two the 
present writ of Ne Exeat seems to be de
rived. 

It is said that the object of this writ. as 
applied to clergymen, was to prevent 
them from having frequent intercourse 
with the Papal see. Whether the prero
gative on which these writs were founded 
was a usurpation on the part of the crown 
or not, is a matter which has been some
what discussed. The opinion that such I\ 
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power as that which is exercised by this 
writ "appears to have been 1~nkn~wn to 
the ancient common law, which, Ill the 
freedom of its spirit, allowed every man 
to depart the realm at his own pleasure" 
(Beames), is a vague surmise, expressed 
in language equally vague. This writ, 
which was originally designed solely for 
political purposes, has now been applied, 
as already explained, to the object of re
straining a debtor from evading his cre
ditor's demand by quitting the realm ; 
this application has been sanctioned by 
Jong usage, the commencement of which 
is now unknown. . 

(A B1ief View ef the lVrit Ne Exeat 
Regno, by Beames.) 

NEUTRALITY. [INTERNATIO.'>AL 
LAWj BLOCKADE.) 

NEWSPAPERS. On the origin of 
newspapers much has been written, but 
the question is still unsettled. •The Eng
lish Mercury,' of 1588, which has till 
lately passed for the earliest printed 
newspaper, is showr! to be .a forgery by 
!\Ir. Thomas Watts, of the British Mu
seum. 

Mr. Watts observes that he has dis
posed of the claims of France and Eng
land to the invention of newspapers; and 
that apparently the question now lies be
tween Italy and Germany, Venice and 
Ntirnberg. In the reign of James I. 
packets of news were published in Eng
land in the shape of small quarto pamphlets 
occasionally. The earliest we have met 
with, preserved in the second volume of 
the series of newspapers purchased with 
Dr. Burney's library (also in the British 
Museum), is entitled 'News out of Hol
land,' published in I619for N. Newbery, 
f?l~owed by other papers of news from 
different countries in 1620, 1621, and 
1622. There can be no doubt of the 
ge~uineness of these. In 1622, during the 
Thirty Years' War, these occasional pam
phlets were converted into a regular 
weekly publication, entitled •The News 
ofthe Present Week,' edited by Nathaniel 
Butler. '.This seems to have been the first 
weekly newspaper in England. 

About this period newspapers began 
also to be established on the Continent. 
Their originator at Paris is 8aid to have 
been oue Renaudot, a physician, who ob-

VOL, II. 

tained a privilege for publishing news in 
1632. It would appear that not long after 
this time there were more newspapers 
than one in England. 

Upon the breaking out of the civil war 
in Charles the First's time, great numbers 
of newspapers, which had hitherto been 
chiefly c~nfined to foreign intelligence, 
were published and spread abroad by the 
differeut parties into which the state was 
then divided, under the titles of•Diurnal8,' 
•Special Passages,' ' Intel!igencers,' •Mer
curies,' &c., mostly in the size of small 
quarto, and treating of domestic matters. 
Nearly a score are said to have come out 
in 1643, when the war was at its height. 
Some papers were entitled •News from 
H rtll,' ' News from the Nor th,'' The Last
printed News from Chichester, ·windsor, 
·winchester, Chester,' &c., and others too 
numerous to mention. We also find •The 
Scots Dove ' opposed to the • Parliament 
Kite,' or• The Secret Owl.' 

In 1662 the 'Kingdom's Intelligencer' 
was commenced in London, which con
tained a greater variety of useful infor
mation than any other of its predecessors. 
It had a sort of obituary, notices of pro
ceedings in parliament and in the law 
courts, &c. Some curions advertisements 
also appear in it. In 1663 another pa
per, called 'The Intelligeucer, publishe<l 
for the satisfaction and information of tl1e 
people,' was started by Roger (afterwards 
Sir Roger) L'Estrange, who warmly es
poused the cause of the crown on all oc
casions, and infused into his newspa
pers more information, more entertain
ment, and more advertisements of im
portance than were contained in any 
succeeding paper whatever previous to 
the reign of Anne. L'Estrange continued 
his journal for two years, but dropped it 
upon the appearance of the 'London Ga
zette,' first called the •Oxford Gazette,' 
owing to the earlier numbers being issued 
at Oxford, where the court was then 
holding and the parliament sitting, on ac
count of the plague being then in London. 
The first number of what has still con
tinued to the present time as the 'Lon
don Gazette,' was published at Oxford, 
February 4th, 166.5. So numerous did 
these little books qf news become, that be
tween the years 1661 and 1668 no Jess 

2E 
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than seventy of them were published 
under ,·arious titles. 

On the 12th of May, 1680, L'Estrange, 
who had then started a second paper, 
called the • 0 bservator,' first exercised 
his authority as licenser of the press, 
by procuring to be issued a " proclama
tion for suppressing the printing and pub
lishing unlicensed news-books and pam
phlets of news, &c." The charge 
for inserting advertisements (then un
taxed) we learn from the 'Jockey's 
Intelligencer,' 1683, to be "a shilling 
for a horse or coach, for notification, 
and sixpence for renewing;" also in 
the • Observator Reformed' it is an
nounced that advertisements of eight 
lines are inserted for one shilling ; and 
Morphew's 'Country Gentleman's Cou
rant,' two years afterwards, says, that 
"seeing promotion of trade is a matter 
that ought to be encouraged, the price of 

. advertisements is advanced to two pence 
per line." The publishers at this time 
however were sometimes puzzled for 
news to fill their sheets, small as they 
were; but a few of them got over the dif
ficulty in a sufficiently ingenious manner. 
The' Flying Post,' in 1695, announces 
that "if any gentleman has a mind t~ 
oblige his country friend or correspondent 
with this .account of public affairs, he 
may have 1t for two-pence of J. Salisbury, 
at the Rising Sun in Cornhill, on a sheet 
of fine paper, half ef which being blank, 
he may thereon write his own private 
business, or the material news ofthe day." 
Again 'Dawker's News-Letter:' "This 
letter will be done upon good writing
paper, and blan.k sp~ce left, that any gen
tleman ma}'. write his own private lmsi
ness. It will be useful to improve the 
younger sort in writing a curious hand " 
Another publisher, when there was 

0 

a 
dearth of news, filled up the blank part 
with a piece from the Bible, 

It was not until the reign of Anne that 
the Londoners had a newspaper every 
day. The first was issued in 1i09 and 
~alled 'The Daily Courant,' being'pub
hshe~ ev~ry day but Sunday. There were 
at :111s time seventeen others published 
thnce a week, and one twice. Amon" 
them was the 'British Apollo' the • Ge': 
neral Postscript,' the • Lond~n Gazette • , 

'the Postman,' the 'Evening Post,' and 
the ' City Intelligencer.' 

It may be sufficient to notice in few 
words two or three of the more remark
able journals only which have since suc
ceeded. The ' Public Advertiser' was 
first printed under the title of the 'Lon· 
don Daily Post, and General Advertiser,' 
so far back as 1726, and assumed its later 
name only in 1752. 'Junius's Letters' 
were published in this paper. The 'St. 
J ames's Chronicle' is another of our 
oldest papers ; at its first publication .it 
was an amalgamation of two papers (the 
'St. James's Post: and the 'St. James's 
Evening Post'), both of which began in 
1715. The •North Briton,' edited by 
Wilkes, first appeared in 1762; and in 
the same year the ' Englishman' was es· 
tablished. The ' Englishman' attracted 
much notice about 1 i66, on account of 
the insertion of several satirical articles in 
it by Burke. 

The earliest local provincial newspaper 
in England is said to have been the '.Nor
wich Postman,' published in 1706, at the 
charge of a penny, but "a halfpenny not 
refused;·• followed by the •Norwich Cou
rant, or Weekly Packet,' in I i14, price 
three half·pence. Previous to 1720 the 
'York Mercury' appeared, followed in 
that year by the 'York Courant,' which 
still exists. In this year also a 'Leeds 
Mercury ' was established ; and about 
the same time a • Gloucester Journal.' 
In 1730 a ' Manchester Gazette' was 
published. The 'Derby l\Iercury' was 
begun in 1731 ; the • Oxford, ~our~al' 
in 1740 · a • Preston J onrnal m 1145, 
and 'BiJringe's Liverpool Advertiser' in 
li65. 

In Scotland the newspaper-press w:is 
first introduced during tl1e civil wars Ill 
the seventeenth century. When a pafo/ 
of Cromwell's troops arrived at Leith Ill 
1652, for the purpose of g8:rrisouing the 
citadel; they brought a prm~er, named 
Christopher Higgins, to reprmt ~ .Lon; 
don diurnal called • Mercuri us Poht1cus, 
for their ~musement and information. 
The first number was issued on the 26th 
October 1653 · and in November the 
followidg yea;, the establishment. was 
transferred to Edinburo-h, where this re
printing system was continued till the 11th 
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April, 1660. On the 31st December, 
1660, appeared at Edinburgh, 'The Mer
curius Caledonius,' purporting to com
prise" the affairs in agitation in Scotland, 
with a survey of foreign intelligence."' 
It was a small quarto of eight pages. 
The last number was dated March 22 to 
l\Iarch 28, 166 I. It was succeeded by 
'The Kingdom's Intelligencer.' In 1669 
an 'Edinburgh Gazette' was published 
by authority, followed in 1705 by the 
'Edinburgh Courant,' which still exists. 
'The Caledonian Mercury,' also still in 
existence, was first published on April 
28, I 720. After Edin burgh, the next 
place at which the publication ofa news
paper was attempted in Scotland was 
Glasgow, where the first number of the 
'Glasgow Conrant' appeared November 
11, 1715. 

In Ireland, as in England and Scot
land, newspaper intelligence originated 
during civil commotion. As far back 
as 1641, at the breaking out of the Re
bellion of that year, there was printed 
a news sheet, called 'Warranted Tidings 
from Ireland;' but from that time to the 
beginning of the eighteenth century, we 
h~ve no notice of any other print of the 
kind, although it is not improbable that 
there may have been some. About the 
year 1700, a newspaper called 'Pue's 
Occurrences,' named after the proprietor, 
was established in Dublin, and maintained 
itself for more than half a century. This 
w~ the first newspaper published in the 
Insh capital. Tbe next Dublin print 
was 'Falkener's Journal,' established in 
1728-both were daily papers. Water
ford appears to have followed Dublin in 
publishing news, by the establishment 
of a paper in 1729, entitled 'The 'Vater
ford Flying Post.' The oldest existing 
newspaper in Ireland is the 'Belfast 
News Letter,' started in 1737. 

The .newspapers of Great Britain have 
much improved within the last thirty 
years. In 1801 'The Leeds Mer
cury' contained 21,000 words; 80,000 
w~rds in 1835 ; 120,000 in 1845 ; and 
119,UOO words in 1846. Not only 
h.as a great increase been made in the 
re of the provincial papers, but their 
•1terary character has undergone a marked 
improvement, particularly since the close 

of the last war. Before that time few of 
them contained any original articles or 
essays beyond occasional or local para
graphs. Though nearly all the British 
newspapers may be considered as repre
senting the opinions of some politi
cal party, or of some religious denomi
nation, tliere are now several in which 
all the important questions on which 
opinions are divided are discussed with 
great ability, and particularly questions 
that relate to agriculture, manufactures, 
and commerce. By means of this con
flict of opposing views, truth is often 
elicited in the end, and a public opinion is 
gradually formed upon the secure basis 
of complete investigation, and the com
parison of contending arguments. The 
importance of newspapers in the actual 
state of our society can hardly be over
rated. Much that is bad is widely dif
fused, but this is an evil inseparab .e 
from the Liberty of the Press, and no 
man doubts that society on the whole 
gains largely by the unrestrained pub
lication of everything that affects the 
general interest and by the free expression 
of opinion. Political Liberty and the 
Freedom of Industry O'Ye nearly every
thing to the press, and on the honesty 
and ability with which it shall continue 
to be conducted, our social progress will 
materially depend. 

Newspapers are now as co=on in all 
the British dominions abroad as in Eng
land. In British India there are several 
newspapers published in the Bengal lan
guage. The first New Zealand Colony, 
which sailed in September, 1839, car
ried out the materials for printing a 
newspaper, of which tlie first number 
was printed in England, and the second 
number in the colony. The ~ame courre 
had been previously adopted· in settling 
the colony of South Australia. 

In Germany newspapers originated in 
the ' Relations,' as they were termed, 
which sprung up at Augsburg and 
Vienna in 1524, at Ratisbon in 1528, at 
Dillingen in 1569, and at Niirnberg in 
15il, and which appeared in the form 
of letters printed, but without date, place, 
or number. The first German news
paper in numbered sheets was 2rinted in 
1612. In 1845 ilie number of journals 

2 E 2 
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published in the States composing the 
German Confederation was 1836, of 
which 1017 were newspapers, and 819 
scientific and literary. But many of these 
newspapers would not be called news· 
papers in England : many of them con
tain no political discussion of any kind. 
The number of journals in Prussia was 
405; Bavaria, 96; Saxony, 94; Wiirtem· 
berg, 48 ; Hanover, 24 ; German part of 
the Austrian States, 26. Newspapers are 
now common in every European country, 
from Russia to Spain. The state of the 
press in some of these countries is noticed 
under the head PRESS, LIBERTY OF. 

In the United States the increase of 
newspapers has been more rapid than in 
England. In the year 1704 the first 
Anglo-American newspaper, called the 
'Boston News-Letter,' was published at 
Iloston. In 171 9 the first newspaper 
was published in Pennsylvania; and in 
1733 the first newspapers were published 
in New York and Rhode Island. Now 
there is hardly a petty town in any of 
the States without its newspaper, and in 
the large cities, such as New York, seve
ral are published daily. In Pennsylvania 
and Maryland a considerable number of 
newspapers are printed in the German 
language, and distributed among the 
numerous German settlers in those states. 
In Louisiana some papers are printed 
both in French and English. The total 
number of newspapers in the States ex
ceeds 1200. 

The largest collection of newspapers 
in England is in the British Museum. 
This collection was commenced by a con
siderable number being sent there at the 
time when the Museum was established 
with the library of Sir Hans Sloane'. 
Another collection, of itself valued at 
1oool., was. purchased in 1813 with the 
library of the late Dr. Charles Burney. 
At the end of two years from the time of 
publication, the commissioners of stamps 
now transfer to the British Museum for 
public use, copies of all the sta~ped 
newspapers, both of town and country. 

f3erore a person can commence the 
pn~tmg ai;id publication of a newspaper 
~e 1s reqmred to execute the following 
rnstrnments: 1. The Seditious Libel 
Bond, or Recognizance; 2. the S~mp-

office Declaration ; 3. the Advertisement 
Duty Bond. 

The recognizance or bond is required 
by 60 Geo. III. c. 9, one of the objects 
of which was to make "regulations for 
restraining the abuses arising from the 
publication of blasphemous and seditious 
libels." This act was amended by 11 
Geo. IV. c. 73, when the punishment of 
banishment for these libels was abolished, 
but the pecuniary penalties were in
creased. These acts enact that no per
son shall, under a penalty of 201., print 
or publish for sale any newspaper until 
he shall have entered into a recognizance 
before a baron of the Exchequer, if such 
newspaper shall be published in London, 
Westminster, Edinburgh, or Dublin; or 
if printed elsewhere, shall have executed 
in the presence of, and delivered to, so.me 
justice of the peace for the county, city, 
or place where such newspaper shall be 
printed, a bond to her Majesty, wit_h tw~ or 
three sufficient sureties, to the sausfact10n 
of the said baron or justice of the peace, in 
the sum of 4001., if printed in London, ~r 
within twenty miles, and in ~OO'.· if 
printed elsewhere, and the sureties. ~n a 
like sum on the whole. The conditions 
of the bond are, that the printer or pub
lisher of the newspaper shall pay to her 
Majesty such fines and penalties ~ ~ay 
be imposed upon convic~i_on fo~ prmtmg 
any blasphemous or seditious libel; ~nd 
also to pay to any plaintiff in any action 
for libel published in such newspaper all 
such damages and costs as may at any 
time be awarded. The penalt~es. to be 
recovered in any one day are .limited to 
HJOl. The liabilities of prmters and 
publishers to the law of libel have been 
modified by a recent act. [LIBEL.] 

The declaration required by 6 &. 7 
Wm. IV. c. 76, is a document which 
must be delivered to the office of Stampf 
and Taxes or to authorized officers. o 
this depart:Uent. It sets forth in writmg 
the correct title of the newspaper to 
which the same shall relate, and th~ i;ue 
description of the house. o; buiidrng 
wherein such newspaper 1s mtended to 
be printed, and also of the holll'.e .or 
building where such newspaper is:ir 
tended to be published by or on be . 
of the proprietor thereof, and settlllg 
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forth the true name, addition, and place 
of abode of every person who is intended 
to be the printer or to conduct the actual 
printing of such newspaper, and of every 
person who is intended to be the pub
lisher thereof. If the number of pro
prietors, exclusive of the printer and 
publisher, does not exceed two, their 
names and places of abode, &c. must be 
inserted in the declaration : and if the 
number should exceed two, the names 
of those proprietors must be inserted 
whose shares are not less than the share 
of any other proprietor. 

The Advertisement Duty Bond is re
quired as security for the payment of the 
duties which may from time to time be 
payable for advertisements inserted in the 
newspaper. The persons required to 
enter into this bond are the printer or 
publisher of a newspaper, or the proprie
tor, or such one or more of the proprie
tors as the Commissioners of Stamps and 
Taxes or their officer may deem requi
site, with two &uflicient and approved 
securities. No specific sum is mentioned 
in the act, but it is left to the Commis
sioners of Stamps and Ta.....es, or their of
ficer, to fix such a sum as may appear 
reasonable. 

The stamp on newspapers was imposed 

a sheet or less, and one penny "if larger En,,.land 53 933 848 
than half a sheet and not exceeding a w:1es '479'700 

by an act, IO Anne, c. 19, passed in 17 12. Ias follows : 
The amount ';;18 one half-penny ~n "half · Stamps at Id. Stamps at td. , 


whole sheet." The consequence of this 
duty was, that many of the publications 
which came within the provisions of the j 
act were discontinued. The duty was 
raised !d. by 30 Geo. II. c. 19; another 
~d. by 16 Geo. III. c. 34; by 29 Geo. 
III. c. 50, another half-penny was added; 
and by 37 Geo. III. c. 90, an addition of 
l!d. was at once made, making a total of 
fourpence. A discount of 20 per cent. was 
first allowed by the act 37 Geo. III. By 
6 & 7 Wm. IV. c. 76, the 'stamp duty on 
newspapers in Great Britain was reduced 
t? Id. without any discount. The quan
bty .of letter-press on a sheet of paper 
bearmg a stamp of Id. is limited to 1530 
square inches on one side. If it exceeds 
I530 square inches, but does not exceed 
2295, the stamp is qa.; above 2295, it is 
2d, A supplement not exceeding 765 

square inches of print on one side pub· 
lished with any newspaper, is chargeable 
with a duty of ¥f. The stamp duty on 
newspapers printed in Ireland is Id., with 
an allowance of 25 per cent. discount. 
The title of every newspaper is now in
serted on the stamp; aud a newspaper can 
be printed only on the sheet specifically 
stamped for printing the same. For 
several years the number of stamps issued 
to each newspaper was published in the 
Parliamentary Returns; but when the no
tice was last given for printing the return 
the government objected, and there has 
been no return since I 843. 

The duty on advertisements was re· 
duced, after 5th July, I833, from 3s. 6d. 
to Is. 6d. in Great Britain; and to ls. in 
Ireland. [ADVERTISEllENT.] 

Newspaper Statistics. The number of 
stamps issued to newspapers in Great 
Britain and Ireland in the following years 
was as under : 

Great Britain. Ireland. 
1827 27,659,270 3,545,846 
1835 3I,533,023 4,290,S3G 
1840 54,5G0,513 6,057,795 
1844 60,:WI,133 6,769,067 

The number of stamps issued for each 
part of the United Kingdom in 1844 was 

' 
54,4 I 3,548 

Scotland 5,727,585 
Ireland 6,769,067 

Total 66,910,200 

3,738,I28 i 
i,000 

3,745,I28 
817,620 
249,550 

4,3I2,298 

In 1835, the year before the reduction of 
the stamp duty took place, the number of 
stamps issued in the United Kingdom 
was 35,823,859. In Great Britain the 
increase in nine years has been 90 per 
cent. 

The number of newspapers published 
in the United Kingdom in 1843 was 447: 
of this number 79 were printed in Lon
don; 212 in other places in Englan.d; 8 in 
Wales; 69 in Scotland; and 79 m Ir_e· 
land. The sum annually expended m 
newspapers is estimated at 1,250,000l., 
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while the estimated annual returns of the 
whole commerce of the press, including 
weekly publications which are not news
papers, monthly publications, &c., do not 
exceed 2,085,oool. [llooK TRADE, p. 
40G.J 

In 1843 the number of stamps issued to 
79 London newspapers was 31,692,092, 
or rather more than one-half of the total 
number issued in Great Britain. The 
average sale of the daily and other Lon
don newspapers in the year 1838, and 
the number of advertisements, are shown 
in the following table : 

Circulation. Ad vts. 
6 daily morning total 32,574 l,225 
5 daily evening 12,956 2ll 
4 three times a week ,, 8,617 45 
3 twice a week 6,741 170 

33 weekly • ,, 212,807 1,805 

Total 273,695 3,45G 

· Within the last two or three years the 
'Times' has issued daily a double paper, 
that is, eight pages of six columns each. 
The printed area of the whole paper 
(both sides) is more than I 9~ square 
feet, or a space of nearly 5 feet by 4. 
The number of persons employed on 
such an establishment as the 'Times' is 
about one hundred, including editors, 
sub-editors, reporters, readers, clerks 
and compositors. Correspondents ar~ 

· besides employed at all the great centres 
of politics and commerce throughout the 
world. In the months of September and 
October, 1845, in consequence of the 
pressure of railway advertisements, the 

' 'Morning Herald' on several occasions 
issued three sheets, containing altogether 
72 columns, and in the quantity of printed 
matter equal to a number of the 'Edin
burgh Review.' As the stamp duty on 
each sheet was Id., and the newspaper 
W'.15 sold at 5d., there was a loss sus
tamed on each copy of the paper sold : 
and the larger the circulation of the 
paper, ~he greater would be the loss. 
T~e chief source of profit to the London 
~a1ly newspapers is derived from adver
tisements. The activity of the London 
newspa_pers in procuring early intelli
gence 1s one of their most remarkable 
{eatures. The ' Morning Chronicle,' iu 

December, 1845, gave a full report of a 
free-trade meeting at Bradford in York
shire, which did not terminate until a 
late hour on the previous evening. The 
proprietors of the paper went to the 
expense of engaging a special engine to 
bring the report to London. Thus a 
town two hundred miles off is in some 
sort made a suburb of the metropolis. 
The close of the poll at the Sunderland 
election, in August, 1845, was brought 
to the ' Times' office in London, and a 
copy of the paper, containing the in
telligence, reached Sunderland before 
noon the next day, the time in which the 
journey to and from Sunderland was ac
complished being only about twenty 
hours. This rapidity of communicating 
intelligence is not without its political 
influence. Public opinion is developed 
with an energy and activity which at least 
have the effect of abridging the period 
that would otherwise be spent in political 
agitation. 

The circulation of 220 English and 
vVelsh provincial newspapers in 1843 
was 17,39i,5 56, or rather more than 
half the circulation of the London news
papers. The average circulation of each 
paper was 1576; but several papers have 
a circulation exceeding 5000. The 
'Leeds Mercury' and •Stamford Mer
cury ' each circulate between nine and 
ten thousand copies ; and a few of the 
provincial papers contain from two to 
three hundred advertisements weekly. 
With two exceptions, at Manchester, all 
the English provincial papers are pub
li~hed weekly. 

The political character of the news
paper press of the United .Kingdom at 
the close of 1842 is shown in the follow
ing table: the •neutral' papers ar~ chiefly 
trade circulars, and some contam only 
advertisements : 

Liberal. Neutral. Conservative. 
30 39 


England, Provincial 89 105 13 

Wales 3 5 

Scotland 25 


London • • 21 

32 8 

Ireland • 35 
 38 4 


British Islands 8 9 


64181 219 
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NEXT OF KIN. [CoNSANGUINITY; 
AmIINISTRATION.] 

N1SI PlUUS. This phrase in English 
law is derived from an ancient writ con· 
tinned in practice to the present day, in 
which the words occur. Previously to 
the time of Edward I., trials by assizes or 
juries could only take place in the curia 
regis wherever the king happened to be 
resident, or before the justices in eyre 
on their septennial circuits through the 
several counties of Eugland. But by the 
stat. 13 Edward I., c. 30 (forming a part 
of that series of laws <:ommonly called 
the statute of WestminEter 2), the judges 
were directed to take certain assizes, and 
also to try certain inquests, by juries in 
every county not oftener than three times 
iu every year; but the statute required 
that the day and place in the county in 
which an issue was to be tried by the 
judges should be mentioned in the judicial 
writ which assembled the jury. Instead 
therefore of the old form of the Venire 
facias, or writ for summoning the jury, 
which commanded the sheriff to bring 
them to Westminster to try the particular 
ca~se in which issue had been joined, the 
writ contained a clause of Nisi Prins, 
thus :-" We command you that yon 
ca~se to come before our justices at \Vest
mmster on the morrow of All Souls, 
twelve lawful men, who," &c., unless be
fore (nisi prius) that day, A. B. and C. D., 
our justices assigned for that purpose, 
sha.ll come to your county to take the 
assizes there." It is always so arranged, 
therefore, that the day for the return of 
the jury at Westminster shall be more 
~istant than the day for taking the assizes 
Ill the county according to the statute; 
and. consequently the reservation or ex
cept1011 in the writ invariably takes effoct 
by the justices of assize coming into the 
conn_ty and trying the cause before the 
sheri~ can obey the writ by returning 
the Jllr.t to 'Westminster. [ Ass1zE.] 
From this clause in the writ prescribed 
by the statute of Westminster 2 the 
phrase Nisi Prins came to be adopted as 
a g~ne~a! term descriptive of a large doss 
of Judicial business which is transacted 
before judges of the superior courts at the 

of Nisi Prius; when sitting alone to try· 
causes, they are said to be sitting at Nio1 
Prius; and the law relating to the vari
ous matters which arise before them i~, 
somewhat indefinitely, called the law of 
Nisi Prius. lt is commonly, but errone
ously stated in our text books, that the 
judges on their circuits act under a com
mission of Nisi Prius. This is a com
mon error, derived however from high 
authority, as it is so stated by Bacon in 
his 'Essay on the Use of the Law;' but 
in truth there is no such commission 
known to our laws, the authority of the 
judges of Nisi Prius being incidentally an
nexed to the commissions of assize in the 
manner above stated. In Middlesex the 
judges are empowered to sit at I\isi Prins 
by the statute 18 Eliz., c. 12; and the 
practice is regulated by several subse
quent statutes. In Loudon they sit at 
Nisi Prius by virtue of immemorial usage, 
probably continued with occasional varia
tions from very early times, when the 
king or his chief justiciary distributed 
justice in the immediate neighbourhood 
of the royal residence. 

NOBILITY, NOBLE. The term no
bility is from the Latin Nobilitas, which 
was used to signify both the rank of a 
Noble and the whole body of Nobles. 
We also have the word Kobility in both 
senses. The original aristocracy of 
Rome were the Patricians. When the 
Plebeian body became eligible to the 
high offices of the state, which occurred 
in n.c. 366, in which year the first ple
beian consul was elected, a new class or 
order of men arose. Those persons who 
obtained the consulship became Nobiles, 
which simply signifies Notables, men 
distinguished from those who had never 
enjoyed that honour themselves, or never 
had an ancestor who had enjoyed it. A 
person who had not become Nobilis, either 
in himself or by his ancestors, was called 
a Novus homo, or new man, a term which 
was applicable to Cicero before he be
came consul: after Cicero became consul 
he was Nobilis. The title which. an an
cestor thus acquired was transmitted to 
his descendants, who thus belonged to 
the order of N obiles. It follows, fr?~ 

several :i;;sizes throughout the country. w?at ha~ been stated'. that a Nolnhs 
Thus the Judges of assize are called judges. I might still be a PlebeuUJ ; and that a 
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Patrician, if there was one whose ances
tors had never held the consulship, 
might not be Nobilis, in this new sens~. 
But probably there was no instance of a 
Patrician family not having produced a 
consul. In the later Republic the Patri
cian families had much diminished, and 
though the name of Patrician was still a 
great distinction at Rome, the order which 
formed the most powerful political body 
in the State was the order of the Nobi
lity, by which term a certain class of 
men, as already defined, was contrasted 
with the Equites, who were also called 
an order, and with the Plebeians, who 
were not called an order. The Roman 
N obiles had the right to have family 
busts or figures (imagines), which were 
kept with care ; and they were very 
careful in preserving their genealogies. 
Under the later empire a great number 
of new offices were created, both for 

· the purposes of administration, and in 
the imperial household. The term No
bilis, under the Uepublic, did not neces
sarily imµly direct political power; for 
all the members of a family that had be
come ennobled were Nobiles, simply by 
virtue of their ancestors' distinction: but 
the Nobiles as a class possessed political 
power, for they mainly formed the Senate, 
which was the great administrative conn
cil, and they laboured to secure the elec
tion of their own members to the high 
offices in the State and to exclude New 
1!'1en. Nor ditl the possession of any 
title or office nuder the empire give politi
cal power, for it was a Monarchy. .Most 
of the titles of nobility now in use are 
derived from the titles of officers under 
the lower empire, as Duke, and Count· 
or they are derived from officers that 
existed under the early Germanic Em
pire, as Marquis. [CoUNT; DuK.E; Maa-
QUI 8·] 

The.modern notion of Nobility is that 
of a title which. ~s hereditary. There 
are orders of nobility both in l\fonarchi
cal Go-:ernments, as in Russia, and under 
H~pubhcan Gover~mi;n.ts, a.s Great Bri
tam: T~e term Nob1ht,r 1s not co-ex
tensive with the term Aristocracy in any 
proper sense [ARISTOCRACY]; though 
the two te.~s are often confounded. In 

consists of Dukes, Marquises, Earls, 
Viscounts, and Barons: but it is only the 
head of the family for the time who has 
a proper title, though in common lan
guage all the members of his family are 
called noble. Those nobles who are also 
peers of England or peers of the United 
Kingdom have a seat in the House of 
Lords,. which political status is trans
mitted by hereditary descent. Peers of 
Ireland and peers of Scotland who are 
not also peers of England, may sit in the 
Honse ofLords hyelection. [LoRDs,HousE 
OF; PEERS.] Thus there is in the British 
empire a class of nobles who have politi
ea! power by virtue of their nobility, and 
a class who have not political power by 
virtue of their nobility, but are on the 
same footing as other commoners. Also 
the children of peers of England are on 
the same footing as other persons so long 
as the head of the family lives; upon 
whose death the next heir alone succeeds 
to the title and the political privile.g~s. 
The junior members of noble famihes 
receive by courtesy certain titles and 
distinctions of name, and wives of peers 
have some privileges. [PEERS.] In the 
British empire nobility is conferred by the 
king or queen regnant, though in fact the 
ministry for the time determine who 
shall receive this mark of royal favour. 
The present mode of conferring a t~tle 
of nobility is by letters patent, which 
also declare the course in which the 
title shall descend. [PEERS.] 

The peerage ofEngfand is consta~dy re
ceiving new accessions, without w~1ch the 
body would, in the course of time~ be 
much diminished, for most of the ntles 
descend only to the heirs male of the 
body of the person ennobled. The honour 
may be conferred on any person, but 
the class of persons who have been 
hitherto •ennobled as peers of England 
may be reduced to the following: peers ~f 
Scotland and Ireland; members of fami
lies already ennobled; persous of large 
landed property· distinguished lawyers, 
military and n~val commande1:s, an~ 
persons who take an active part m poh
tical life; and some few who have ac
quired great wealth in commerce, and 
been active members of the House .of 

Great Britain and Ireland the nobility Commons. Men distinguished as m·1 

http:Gover~mi;n.ts
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ventors, and in science and literature, 
are rewarded by the crown with baronet
cies, which do not confer no!Jility, though 
the title is hereditary; or with knight
hood, of which there are various kinds. 
The title conferred by a baronetcy or 
knighthood consists in a" Sir" prefixed to 
the name of the person, and his wife is 
distinguished by the title of Lady. There 
is, we believe, no instance of nobility 
being conferred by the crown for any 
scientific or literary eminence. 

A patent of English nobility confers 
both a title and political power; among 
other powers the power of voting on the 
making or repealing of all laws; and the 
noble may vote whether he is present or 
absent, whether he knows what he is 
voting about, or does not. [PEERs.] A 
man also votes, whether he is competent 
by talent and education to judge of the 
matter on which he votes, or whether he 
is not competent. The English nobility 
in fact exercise a power analogous to 
that of the crown, and the power goes 
by descent so long as there are heirs to 
whom it can descend. The order how
ever is always receiving new vigour by 
the fresh creations, which bring into it 
new men (novi homines), who are gene
rally among the most active members of 
the House of Lords. The sons of peers also 
frequ~n.tly s:rve a kind _of apprenticeship 
to pohtwal life, by obtaming seats in the 
House of Commons, where they become 
well acquainted with the business of ad
ministration. l\Iany of them iu this 
ma~ner obtain as ju$t views of the gene
ral mtert;st, and are as well disposed to 
promote 1t, as any member whom the peo
ple.may send to the House of Commons. 
This discipline which a peer may receive 
and often does receive in the House of 
Commons, aud the introduction of new 
members into the English nobility out 
of the body of the people, are the two 
elements which have secured to the peers 
o~_England the power which they possess. 
'! 1thout this renovatinl? process the poli
heal P?wer of the Engbsh nobility would 
long SJUce have died a natural death or 
have been destroyed. The popular dha
racter of the Engfah nobility is clearly 
shown by an examination into the titles 
of those who compose that body. Few of 

the old baronial families are now found 
among the nobles of England: the great 
mass are not a century and a half old, 
and a very great number do not go back 
half a century; a large part of them have 
sprung from men who were raised to 
nobility from low estate, for some great 
public service real or supposed, or ~for 
various other reasons, of which the politi
cal history of England readily supplies 
instances. There are many untitled fami
lies in England that have much higher 
claims to antiquity and illustrious descent, 
than one-half of the modern nobility. 

When nobility is merely a title, it is a 
cheap mode of rewarding public services 
or conferring an honour as a fuvour. 
But such titles of honour are inconsistent 
with any form of government where there 
is not a king or other person with some 
like title at tl1e head of the State. When 
nobility also confers political power, 
which is transmitted by hereditary de
scent, there is no other way of conferring 
it except by the gift of one who is at 
the head of the State by hereditary de
scent. The creation of a noble is a thing 
that cannot be conceived except under a 
form of government in which there is an 
hereditary head. Nobility may be and 
is conferred in England, both where the 
honour is deserved and where it is unde
served. But as the gift is not for life 
only, but is a descendible houour, if the 
first possessor of the honour should be 
willing to purchase it by unworthy means 
or should be undeserving of it, he who 
succeeds him in the honour may show · 
himself more deserving of it, and may 
be an independent man. The crown on 
the whole cannot secure partizans by 
new creations. But in fact the crown 
has now no opposing interests to those of 
the nation: the king enjoys ample respect 
and an ample allowance to maintain the 
splendour of his exalted station ; the 
prerogative is well ascertained, and the 
exercise of the royal authority, by the 
agency of responsible ministers, is kept 
within well-defined limits. The king of 
the British Empire is now not the mere 
head of a body of feudal nobles; . h~ is 
the first person in rank of many m1ll10ns 
of wealthy and industrious persons, who 
by their representatives share with him 
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and the peers of the realm the most 
important of the functions of government, 
and possess an almost unlimited control 
over the grant and application of .money 
for public purposes. The English 11o!Jles 
still possess great political power, and they 
have interests, real or supposed, which 
are adverse to those of the body out of 
which most of them have sprung. To 
weigh with fairness in opposite scales the 
evil and the good that we now owe to the 
existence of this order, as a political body, 
would require a coolness of judgment and 
a degree of political discrimination which 
belong to few men. In forming such an 
estimate, the exclusive auvantages, real 
and imaginary, which the oruer enjoys, 
must be left out; for in calculating the 
national value of any privilege given to 
a small number, such as patent privileges 
for invention, by way of instance, we do 
not estimate what the privileged indi
vidnals will get by the privilege, but 
what advantage the whole nation will 
get by it. If there were no general ad
vantages <l.crived from the grant of an 
exclusive privilege, there would be no 
reason for granting it or continuing it. 

Nobility, which consists merely in title 
and certain claims of precedence and so 
forth, must be distinguished from Nobilitv 
w.hich is accompanied with political pri
vileges. There may be nobility without 
political privileges, as in the case of 
Scotch and Irish peers who are not peers 
of the realm; and there may be members 
of the House of Lords, who are not peers 
of the realm, and only sit in the House 
of Lords for life, as the representative 
peers of Ireland, and the bishops an<l. arch
bishops of England; and of persons who 
s!t for certain periods, as the representa
tive peers. of Scotland, and the bishops 
and archbishops of Ireland, who sit ac
cording to a certain established cycle. 
The members of the Lords' House thus 
consist of persons who are entitled to sit 
there by hereditary claim, of persons 
who are elected by their own peers and 
of persons who are nominated by the 
crow.n to places w~ich give them a seat 
for life or for certam periods. 

There :ire modern communities, such 
as ~he Umte~ States of North America, in 
which there IS and can be no nobility in 

any respect resembling that of Europe. 
Wealth ofcourse gives some influence and 
importance to the possessor, but it is also 
an object of jealousy, which must always 
be the case, more particularly in demo· 
cratic constitutions. Office, so loug as it 
is held, gives greater distinction than 
wealth; but office is only held for a short 
time, and wealth, although it may be ac
quired by an indivi<l.ual, is seldom trans
mitted to a single person, but is usually 
distributed in moderate or small portions 
among several persons. Thus it has been 
observed. that in the United States a 
family seldom maintains any great wealth 
or importance for more than two genera
tions. Names which have been made 
illustrious by an individual are remem· 
bered only !Jecause of him who first ele· 
vated them to distinction, and the de
scendants of the wealthy lose with their 
wealth the remnant of that importance 
which their ancestor acquired. Thus 
one family of distinction after another 
sinks into obscurity, and its place is soon 
filled by a name before unknown. 

NOMINATION. [ADVOWSOJ!j BE
NEFICE.] 

NONCONFORMISTS. Nonconfor
mity is the term employed to designate 
Protestant dissent from the Church of 
England. It was in the reign of Edward 
VI. that the En0o-Jish reformed church 
first received a definite constitution. 
During the time of Henry VIII. it re
mained in a great measure unsettled, and 
was subject to continual variation, accord· 
iug to the caprice of t?e king: .A.s o.r
ganised by Edward, while Calv1m~uc .m 
its creed, it was Episcopalian m 1.ts 
government, and retained in its worship 
many of the Roman Catholic forms an~ 
observances. In the first of these partl· 
culars it resembled and in the last two 
it differed from the Genevan church. 
During the temporary restoration of. t?e 
Roman Catholic faith under the adn11ms· 
tration of Philip and Mary, great num· 
hers of the persecuted follow~rs of the 
reformed faith sought refuge m France, 
the Netherlands, Switzerland, an<l. oth~r 
parts of the Continent. Of those w o 
!led to Germany, some observed the eccle· 
siastical order ordained by Edwa:d; 
others,_not without warm disputes with 
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their brethren, which had their com
mencement at Frankfort, adopted the 
Swiss mode of worship, preferring it as 
more simple, and more agreeable to Scrip
ture and primitive usage. Those who 
composed this latter class were called 
Nonconformists. The distinction has 
been permanent, and the name has been 
perpetuated, Queen Elizabeth's accession 
to the throne, in 1558, opened the way 
for the return of the exiles to the land of 
their fathers. It was natural for each of 
the parties of which they consisted, to 
advocate at home the systems of worship 
to which they had been respectively at
tached while abroad; and the controversy, 
which had been agitated by them in a 
foreign country, immediately became a 
matter of contention with the great body 
of Protestants in their own. It suited 
neither the views nor inclinations of Eli
zabeth to realise the wishes of the Non
conformists, or Puritans, as they began 
to be called, by giving her sanction to the 
opinions which they maintained, and as
senting to the demands which they made. 
The plain and unostentatious method of 
religions service which they recommended 
did not accord with that love of show and 
pomp for which she was remarkable; and 
!he po.licy of the early part of her reign, 
m which she was supported by the high 
dignitaries both in the church and state, 
was to conciliate her Roman Catholic 
subjects, who in rank, wealth, and num
bers far exceeded the Nonconformists. 
The liturgy of Edward VI. having been 
submitted to a committee of divines. and 
certain alterations, which show a lean in" 
to the Roman Catholic church rather tha~ 
to Puritanism, havin~ been made, the 
Act of Uniformity (l Eliz. c. 2) was 
passed, which, while it empowered the 
queen and her commissioners to " ordain 
and publish such further ceremonies and 
rites" as might be deemed advisable, for
bade, under severe penalties, the perform
an~e of. divine worship except as pre
scribed m the Book of Common Prayer. 
By§ 14 a penalty of 12d., to be levied 
by the churchwardens, was imposed on 
persons who did not frequent the parish 
church. This penalty of 12d. is repealed, 
but only so far as dissenters are concerned. 
fLAw, CRDirnAL, p. 38.] The act was 

only partially carried into effect from the 
time of its being passed, in 1558, to 1565. 
But in 1565 it began to be rigidly en
forced, and many of the Nonconformists 
were deprived of their preferments (for 
notwithstanding their sentiments, most of 
them had still remained in connection 
with the Established Church, being from 
principle averse to an entire separation); 
many also were committed to prison. The 
High Commission Court [EsTABLISHED 
CHURCH, p. 849] became still more 
severe in the exercise of its power. 
The act 23 Eliz. c. I, § 5, provided that 
" every person above the age of fifteen 
who shall not repair to some church, 
chapel, or usual place of common prayer, 
but forbear the same contrary to I Eliz. 
c. 2, shall forfeit 20l. a month; and if 
any such person forbore to attend church 
for twelve months, he was to be bound 
with two sureties in 2001. at least, and so 
to continue bound until he conformed. 
In §§ 6 and 7 of this statute it is enacted 
that " if any person or persons, body 
politic or corporate, shall keep and main
tain any schoolmaster which shall not 
repair to church as is aforesaid, or be 
allowed by the bishop or ordinary of the 
diocese, they shall forfeit IOl. a month ;" 
and it was further provided :that.'' such 
schoolmaster or teacher presummg to 
teach contrary to this act shall be dis
abled to be a teacher of youth and be 
imprisoned for a year." By another sta
tute ( 29 Eliz. c. 6, §§ 4, 6), it was enacted 
that persons who had been once con
victed of not attending divine service 
contrary to 23 Eliz. c. I, were, for every 
month afterwards until they conforn1ed, 
to pay into the Exchequer, without any 
other indictment or conviction, in every 
Easter and Michaelmas term, as much as 
should then remain unpaid at the rate of 
20l. a month ; and in default of payment, 
the queen might, by process out of the 
Exchequer, seize all the goods and two
thirds of the lands of such offenders. 
By 3 Jae. I. c. 4, ~ 11, the king might 
refuse the payment of 2ol. a month, and 
take two parts of the offender's Ian~ at 
his option. Towards the close of Eh~a
beth's reign the offence of Nonconformity 
and its further progress was attempted to 
be stopped by another statute (35 Eliz. 
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c. 1 ), which provided (§ 1) that any per
son above the age of sixteen who obsti
nately refused to attend divine service, 
and who, by printing, writing, or speech, 
denied her majesty's power and authority 
in causes ecclesiai.tical, and who advised 
persons to abstain from church or from 
the communion or to be present at un
lawfnl assemblies, conventicles, or meet
ings under colour or pretence of any 
such exercise of religion, shall be com
mitted to prison until he shall conform 
to go to church and make submission. 
If a; person who was convicted under 
this act did not conform within three 
months, he was then required to abjure 
the realm and all other the queen's do
minions for ever, and he was compelled 
to depart out of the kingdom at some 
port assigned and within such time as 
the: justices might appoint. A person 
who refused to leave the country under 
these circumstances, or who having left 
it returned to it again without the queen's 
licence, was guilty of felony without 
benefit of clergy. These provisions, 
though directed principally against the 
Roman Catholics, affected the Protestant 
Nonconformists with equal severity. 

The Nonconformists, during the age of 
Elizabeth, are not to be regarded as an 
unimportant faction. Both among the 
clergy and the laity they were a nume
rous body; and they would have been 
powerful in proportion to their numbers, 
had they only been more closely united 
among themselves. A motion, made in 
1561, at the first convocation (of the 
clergy which was held in England, to do 
away with the ceremonies and forms to 
which the Puritans objected was lost by 
a majority of only one, eve~ though the 
queen and the primate Parker were well 
known to be opposed to such a change. 
In the Commons the Puritan influence 
was strong, and they might have ex
pected that their remonstrances would be 
li~tened to, a_nd their grievances redressed. 
Nor would it have been a difficult matter 
to yield to the claims of the Noncon
formists. The moderate among them 
sought not the overthrow of the ecclesias
tical con~titu:ion, but contended merely 
that certam rites and observances, which 
they regarded as departures from the 

purity and simplicity of Christian wor
ship, should be dispensed with; and, 
generally, that matters commonly recog
nised as things indifferent should not be 
insisted on as indispensable. Doubtless 
many were less reasonable in their de
mands, and injustice and persecution 
tended much to increase their number. 
A party, at the head of which was Pro
fessor Cartwright, of Cambridge, desired 
a change, not only in the forms of wor
ship, but in church polity also, and would 
have substituted Presbytery in the room 
of Episcopacy. Another party, the Inde
pendents, or Brownists, as they were then 
termed, wished the disseverment of the 
connection between church and state alto
gether. Still there is every reason to 
believe that slight concession to the de
mands of the less violent, and the display 
of a spirit of forbearance, would have 
satisfied many, would have allayed the 
dissatisfaction of all, and would have been 
the reverse of disagreeable to the count_ry 
generally. Unfortunately an oppos!le 
course of policy in this and subsequ~nt 
reigns was chosen; which ultimately con
ducted to a civil war, and the temporary 
subversion of the.regal authority. 

Queen Elizabeth died in 1603, and was 
succeeded by James VI. of Scotland. 
From one who like him had been the 
member of a Presbyterian church, and 
had on more than one occasion expressed 
his decided rattachment to its principles 
and worship, the Nonconformists, .not 
without reason expeeted more lement 
treatment than 'they had met with in the 
preceding reign. But their expectatio~s 
were bitterly disappointed. In con1plt
ance with their petitions, a conference 
was indeed appointed and held at Hamp
ton Court, at which nine bishops and as 
many dignitaries were present on the one 
side, and four Puritan ministers~ sele~ted 
by James, on the other. The kmg lnrn
self presided and took part in the debate. 
But no good results ensued. The Non
conformist representatives we.re loaded 
with insults and dismissed m such a 
manner as u'iight well give birth to the 
darkest anticipations regarding the fate 
of the party to which they bel?uged. 
Shortly after, a few slight alterat10ns of 
the national rubric were made, and a 
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proclamation issued requiring the strictest 
conformity. In 1604 the hook of canons 
was passed by a convocation, at which 
Bishop Bancroft presided. [CoNSTITU· 
TIONS AND CANONS, EccLF.SIASTICAL; 
ESTABLISHED CHURCH, p. 848.) It de
nounced severe temporal and spiritual 
penalties against the Puritan divines, and 
was followed up by unsparing persecu
tions. By 3 J ac. I. c. 4, § 32, a penalty 
of 101. a month was imposed on any per
son who maintained, relieved, kept, or 
harboured in his house any servant, so
journer, or stranger who, without reason
able excuse, forbore to attend the church 
for a month together. By 21 Jae. I. 
c. 4, § 5, it was enacted that actions 
against persons for not frequenting the 
church and hearing divine service might 
be laid in any county at the pleasure of 
the informer. 

In spite, however, of all the means 
employed for its eradication, the cause of 
Nonconformity advanced. In the church 
itself there were many of the clergy who 
held the Puritan opinions, though they 
deemed it inexpedient to make a very 
open display of them, and who sighed for 
a change; and the number of such was 
largely augmented by the alteration which 
James made in his creed, from Calvinism 
to the doctrines of Arminius. 

Charles I. adopted towards the Non
co.nformists the policy of his predecessors. 
I:J1.s haughty temper and despotic dispo
s1t10n speedily involved him in diffi
culties with his parliament and people. 
In .carrying into execution his designs 
agamst Puritanism, he found an able and 
zealous assistant in Arch bishop Laud, 
under whose arbitrary administration the 
pr?Ceedings of the Star Chamber and 
High Commission Court were charac
terised by great severity. Many Puritans 
sought for safety and quiet in emigration; 
and the colony of Massachusetts Bay was 
founded by them in North America. 
But a proclamation by the king put a 
stop to this self-banishment · and thus 
e".en. the miserable consolati~n of expa
triation was denied. Hundreds of Puri
tan clergymen were ejected from their 
chres, on account of their opposition to 
t.e Book. of Sports, published in the pre
vious reign. Calvinism was denounced 

by royal authority, and severe restrictions 
laid on the modes and times of preaching. 
But a change was approaching. In 1644 
Laud was declared guilty of high treason 
and beheaded; and about five years after, 
Charles shared the same fate. The par
liament abolished Episcopacy and every
thing in the church that was opposed to 
the model of the Genevan church. 

During the Protectorate, Presbytery 
continued to be the established religion. 
Independency, however, prevailed in the 
army, and was in high favour with Crom
well. Under his government the sects of 
the Quakers and Baptists flourished; and 
other sects, some of which held the wildest 
and most visionary tenets, sprung into 
existence. All were tolerated. Episco
pacy only was proscribed; and the Non
conformists, in their hour of prosperity, 
forgetful of the le>sons which adversity 
should have taught them, directed against 
its adherents severities similar to those 
of which they themselves had been the 
objects. 

The Hestoration, in 1660, placed Charles 
II. on the throne of his ancestors, and led 
to the restitution of the old system of 
church government and worship. Another 
Act of Uniformity (14 Car. II. c. 4) was 
passed in 1662, by which all who refused 
to observe the rites as well as subscribe 
to the doctrines of the Church of England 
were excluded from its communion, and 
in consequence exposed to many disad
vantages and to cruel sufferings. During 
the same reign was passed the Conven
ticle Act (16 Car. II. c. 4), which sub
jected all who presumed to worship God 
otherwise than the law enjoined to fine 
and imprisonment, and punished the third 
offence with banishment; the Five-Mile 
Act (17 Car. II. c. 2), which banished 
to that distance from every corporate town 
where they had formerly preached the 
Nonconformist clergy, and forbade them 
to officiate as schoolmasters except on 
condition of their taking the oath of 
passive obedience; and the Corporation 
Act (13 Car. II. st. 2, c. 1), which, though 
directed against the Roman Catholics, 
pressed with equal severity against Pro
testant dissenters, and excluded from 
offices in municipal corporations those 
who refused to receive the eucharist ac
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cording to the rubric of -the Church of 
England. This was followed by the 
Test Act (25 Car. II. c. 2), which re
quired all persons who held any office 
under the crown, civil or military, to 
take the oaths of supremacy and alle
giance, to subscribe a declaration against 
transubstantiation, and to take the sacra
meut of the Lord's Supper according to 
the usage of the Church of England. 
This act, although directed against the 
Roman Catholics, equally affected the 
Nonconformists. The act 22 Car. II. 
c. 1, for preventing and suppressing sedi
tious conventicles, punished every person 
above the age of sixteen who was present 
at a conventicle by a fine of five shillings 
for the first, and of ten shillings for every 
subsequent offence; and the penalty for 
teaching or preaching in a conventicle 
was made 20l. for the first, and 40l. for 
each subsequent offence. Persons who 
suffered conventicles to be held in their 
houses were made liable under this act 
to a fine of 201., and justices of the peace 
were empowered to break open doors 
where they were informed conventicles 
were held, and take the offenders into 
custody. 

In the reign of William III. the Tolera
tion Act (1 Wm. III. c. 18) gave immu
nity to all Protestant dissenters, except 
those who denied the Trinity, from the pe
ual laws to which they had been subjected. 
The preamble alleges that" Forasmuch as 
some ease to scrupulous consciences in 
the exercise of religion may be an effec
tual means to unite their majesties' Pro
testant subjects in interest and affection," 
be it enacted that none of the following 
statutes: 23 Eliz. c. 1 ; 29 Eliz. c. 6 ; 
1 Eliz. c. 2, 914; 3 Jae. c. 4; 3 Jae. 
c. 5; nor any other law or statute of this 
realm made against papists or popish re
cusants (except the 25 Car. II. c. 2, and 
the 30 Car. II. st. 2, c. 1 ), shall be con
strued to extend to any person dissenting 
from the Church of England that shall 
take the oaths of allegiance and supre
macy and make and subscribe the de
claration against popery required by 30 
<;ar. II. i and su~h persons shall not be 
h~ble to any. pams . or penalties or for-

persons who dissented from the Church 
of England were held in any place for 
reli~ous worship with the doors locked 
during any time of their meeting, they 
were liable to the penalties of all the 
foregoing laws recited in the act. By
98 it was provided that "no person dis
senting from the Church of England, in 
holy orders, or pretended holy orders, or 
pretending to holy orders, nor any teacher 
or preacher of any congregation of dis
senting Protestants, that shall make and 
subscribe the declaration aforesaid and 
take the said oaths," "and shall also de
clare his approbation of and subscribe 
the articles of religion mentioned in the 
statute of 13 Eliz. c. 1 (except the 34th, 
35th, and 36th, and these words of the 
20th article, viz. 'the church hath power 
to decree rights or ceremonies, and au· 
thority in controversies of faith, and yet'), 
shall be liable to any of the pains and 
penalties of the 17 Car. II. c. 2, or the 
penalties mentioned in the said act of 22 
Car. I I. c. 1, by reason of preaching at 
any exercise of religion, nor to the pe· 
nalty of lOOl. by 13 & 14 Car. II. c. 4, 
for officiating in any congregation for the 
exercise of religion permitted and allowed 
by this act." 

The benefits conferred by the Tolera· 
tion Act were subsequently much abridged 
by the Occasional Communion Bill, which 
excluded from civil offices those Noncon· 
formists who, by communion at the altars 
of the Church, were by the provisions of 
the Test Act qualified to hold them; and 
by the Schism Bill (repealed by 19 Geo. 
III. c. 24), which restricted the work of 
education to certificated churchmen. By 
5 Geo. II. c. 4, it was enacted that if 
any" mayor, bailiff, or other magistrate" 
should go in his gown or attended by the 
ensigns of his office to any public meet· 
ing for religious worship, he should be 
disabled not only from holding such office, 
but any public office or employment 
whatsoever. By the repeal of the Cor· 
poration and Test Acts in 1828 ( 9 Geo. 
IV. c. 17) [ESTABLISHED CHURCH, P· 
851 ], and by the passing of the ac~ re
lating to registration and marriage d1ssen· 
ters have been allowed the peaceable en· 

fe1tures mentioned m 35 Eliz. c. 1. and joyment of their religion. 

22 Car. 11. c. 1. But if any assembly of 1 By the act 52 Geo. III. cap. l.~ it is 
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provided that any congregation of Pro
testants amounting to twenty shall be 
registered in the Diocesan's court and at 
the quarter-sessions of the peace, under a 
penalty not exceeding 20l. nor less than 
20s. The cost of registering at the quar
ter-sessions is two guineas. Noncon
formist places of worship may be regis
tered for the solemnization of marriages 
on application to the register-general by 
certificate, which must be signed by 
twenty householders who have used such 
place of worship for one year. (6 & 7 
Wm. IV. c. 85, § 18.) Persons who 
preach or teach religion in a noncon
formist place of worship shall, when re
quired by a magistrate, take the oath and 
make the declaration specified in 19 Geo. 
III., professing themselves to be Chris
tians and Protestants, and that they be
lieve the Scriptures to contain the revealed 
will of God, and to be the rule ofdoctrine 
and practice. A nonconformist preacher 
or teacher may require a magistrate to 
administer the above-mentioned oath and 
to give him a certificate thereof. This 
certificate exempts him from serving in 
the militia and certain civil offices, in 
case he follows no other secular occupa
tion except that of schoolmaster. No 
congregation is allowed to meet with the 
door locked or otherwise fastened, under 
penalty of a sum not exceeding 201. nor 
less than 40s. When the place of wor
ship is duly registered and the preacher 
or teacher has obtained a certificate in 
the manner already mentioned, any per
son who wilfully disturbs the minister or 
any ?n~ of the congregation, is liable, on 
conv1ct10n at the quarter-sessions, to a 
penalty of 401. Dissenters from the 
church are now in some respects in a 
?etter position than those who belong to 
it, for members of the established church 
are not within the benefit of the Tolera
tion Acts. [LAw, CRIMINAL, p. 217.] 

It would be a task of some difficulty 
to enumerate the various sects which may 
be classe~ under the general head of Non
conform1sts. The chief denominations are 
th; Presbyterians, Independents, Baptists, 
Wesleyan and Calvinistic Methodists, 
and ,Quakers. Most of the miuor sects 
of d1.ss;i;iters may be considered as only 
subdms10ns of or included in the above 

denominations. The entire number of 
Protestant dissenters in England and 
\Vales has been estimated at 2,500,000, 
including the Methodists, who may amount 
to about),200,000. The number of mar
riages which are not celebrated in con
formity with the rites of the Established 
Church represent a population of about 
1,160,000. [MARRIAGE, p. 325.J The 
most numerous classes of dissenters in 
Scotland originated in a separation from 
the established church in 1740. They 
are called generally Seceders, and are 
divided into Burghers, Anti-Burghers, 
Original Burghers, and Original Seceders. 
There are also the body of dissenters 
called the Relief Church,, who separated 
from the establishment in 1758; and the 
Free Church, who separated in 1842. 
The only considerable body of Scottish 
dissenters of older standing, with the 
exception of the Episcopalians, are the 
Cameronians, or Reformed Presbyterian 
Synod, who are the representatives of the 
Covenanters of the seventeenth century. 
A few years ago Mr. Macculloch calcu
lated the. whole number of dissenters in 
Scotland· (exclusive of about 140,000 
Roman Catholics) at about 3GO,OOO or 
380,000 persons. In Ireland, exclusive 
of the Roman Catholics, who alone out
number the adherents of the established 
church in the proportion of 7:f to one, 
the principal dissenters are the Presby
terians, who are mostly confined to the 
province of Ulster. The Irish Presby
terians amount to between 600,000 and 
700,000, and are more than twenty times 
as numerous as all the other bodies of 
dissenters in that country put together. 

NON COMPOS MENTIS. [Lu-
NACY.] 

NON-RESIDENCE. (BENEFICE, p. 
348.] 

NORROY. [HERALD.] 
NOTARY. This word is derived from 

the Roman name notarius, a person wlto 
was so called from his taking down in 
notes or writing (notre) the words of a 
speaker. The 11otarii were in fact short
hand writers, and it is clear from many 
passages of ancient writers that they used 
symbols of abbreviation. It may be suffi
cient to quote the two following pas
sages:
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Hie et srriptor erit felix cui litera verhum est,. 

Quique notis linguam tiUperat cursumque loqnentls, 
Excipiens longas nova per compendia vcces.' 

:Manilius, .A.stronom. 

' Currant verba licet, mamlS est velodor illis, 
Nondum lingua suum, dextra peregit opus.' 

Martial, Epig. xii. 208. 

It seems that they were also employed 
to take down a man's will in writing. 
The notarii were often slaves. The 
word is also sometimes used to designate 
a secretary to the prinet>ps or emperor. 
(Ausonius, Epig., 136; Gregor. Nazianz., 
in the letter inscribed -rrp No<rapiq>; Au
gnstin, lib. ii., ' De Doctrina Christiana ;' 
Dig. 29, tit. I, sec. 40 ; Lampridius, 
Alex. Sev., 28 ; see also the references in 
Facciolati, Notarius.) 

In the fourth century the notarii were 
called Exceptores, and were employed 
by the governors of the Roman provinces 
to draw up public documents. But the 
persons mentioned under the later Roman 
law, who corresponded most nearly to 
the modern notary, are called tabelliones ; 
their business was generally to draw up 
contracts, wills, and other instruments. 
The forty-fourth Novel treats specially 
of the~ tabelliones (ir•pl ,,.c;,,, uvµ{30J..a10
i'P"<Pwv); and they are spoken of in 
various other parts of the Novels, and in 
the Code. (Cod. xi., tit. 53, &c.) It 
appears clear that as the word notarius 
is the origin of the modern term notary, 
so the tabellio is the person from whom 
were derivect the functions of the modern 
notary public. 

It is impossible to say when persons 
under the name and exercising the func
tions of notaries were first known in 
England. Spelman cites some charters 
of Edward the Confessor as being exe
cuted for the king's chancellor by notaries. 
(Gloss. tit. Notari us.) "Notaries " are 
mentioned with "procurators at~rnies 
executors, and maintainours," 'in the stat'. 
of 27 Edwa~d. III. c. I. They were 
officers or mmisters of the ecclesiastical 
courts, and may therefore have been in
tr~uced in~ this <'-Ouutry at a very early 
period. It 1s $e?erally supposed that the 
power of admittmg notaries to practise 
was vested in the archbishop of Canter
bury by the 25 Hen. VIII. c. 21, § 4. 
The term of Sorvice and the manner of 

admission to practise are regulated by 
the .41 Geo. III. c. 79, amended by 
6 & 7 Viet. c. 90. The first: of these 
acts prescribed that no person in-England 
should act as a public notary or do any 
notarial act unless he was duly sworn, 
admitted, aud enrolled in the court 
wherein notaries have been accustomarily 
sworn, admitted, and enrolled. By 41 
Geo. III. a person must also have been 
bound by contract in writing, or by in
denture of apprenticeship, to serve as a 
clerk or apprentice for ~even ye~rs to .a 
public notary, or to a scrivener usrng .h~s 
art and mystery according to the prm
lege and custom of the city of London, 
and also being a notary, who has been 
duly sworn, admitted, and enrolled_; bi~t 
in the preamble to the act 6 & 7 Vic~. it 
is stated that "whereas doubts have arisen 
whether a public notary, being also an 
attorney, solicitor, or proctor, can. have 
and retain any person to serve h~m as 
a clerk or apprentice in his profess10n or 
business of a public notary, and also at 
the same time as that of an attorney, 
solicitor, or proctor, and w.hcther such 
service is in conformity with the pro
visions of the said act" (41 Geo. III. c. 
79) · and it is then enacted that pe.rsons 
wh~ have so served are not disqualified i 
but no public notary can retain a clerk 
unless in actual practice; and by 6. & 7 
Viet. a term of five years is sufficient. 
An aflida vit of the execution of the con
tract must also be made and filed, as 
the act prescribes, in the proper courtd 
and the affidavit must be produce~ ~n 
read at the time of the person's adm.1ss10~ 
and enrolment as a public notary, m th 
Court of Faculties, which is the proper 
court for admitting and enrolling notai;es. 
The proper persons for taking and fihng 
the affidavits are the master of the faci:I
ties of the archbishop of Cante;bi:ry, in 
London his surrogates or commissioi;ers. 
The M;ster of the Faculties is authonzed 
by the act 6 & 7 Viet to make ru~! 
requiring testimonials or. proofa as to 
character, integrity, ability, an~ c.?m.Pe
tency of persons who apply for a mi~s~o~ 
or re-admission · but from his decmo 
there is an appeal to the Lord Chancello~
Persons who act as notaries fo~ rewar J 
without being properly ad1mtl£.<!. an 
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enrolled, are liable for every offence to 
forfeit and pay the sum of 50l.; but 
British consuls abroad are empowered to 
perform notarial acts ( 6 Geo. IV. c. 
87, § 20). The licence or commission 
for acting as a notary in England requires 
a stamp duty of 30l., and in Scotland one 
of 201. An annual certificate is also re
quired. Notaries public who practise 
within the jurisdiction of the incorporated 
Company of Scriveners of London must 
become members ofand take their freedom 
of that company under the acts of the 
4Ist Geo. III. and 6 & 7 Viet. Instead 
of the oath of office formerly taken, the 
act 6 & 7Viet. requires, in addition to the 
oaths of allegiance and supremacy, a new 
oath* for the honest and faithful discharge 
of their duties; the oaths of allegiance 
and supremacy are dispensed with in 
cases provided for by law ; and a decla
ration is substituted for an oath under 
similar circumstances. 

The original business of notaries was 
to make all kinJs of legal instruments : 
they are often spoken of in former times 
as the persons who nrnde wills (Shepherd's 
Touchstone, vol. ii., 40 7, Preston's ed.) ; 
but the attoruey and solicitor have now 
got possession of this part of their busi
~es~. In praetice their business is now 
hrn1ted to the attestation of deeds and 
writings for the purpose of giving them 
su.ch. authenticity as shall make them ad
m1ss1ble as evidence in other countries but 
principally such as relate to merca;itile 
transactions. It is also their business to 
make pro!ests of bills of exchange. They 
also receive and take the affidavits of 
mariners. and m<l;sters of ships. Notaries 
a~e mentioned with serjeants-at law bar
risters, solicitors, attorneys, and ~thers 
(44 Geo. III. c. 98, § 13), as the per
sons who may, for fee or reward, draw 

• The ?ath is 3.9 follows:-" I, A. B., do swear,p1a:,I will faithfully exercise the office of a Pub
.1c otary: I will faithfully make contracts or 
instt?~rients for or between any party or parties 
:,q~h~ng th~ same, and I will not add or diminish 

l. mg without the consent of such party or 
!~~es that may alter the substance of the fact; I 
nien~~t ma~e or attest any act, contract, or instru
fraud , n wlu.ch I .shall kno"'. there is violence or 
just! '. an~ mb al.lthmgs I will act uprightly and 

•. Y1n t e usmess of a public notary accord· 
>ng to the best of my skill and ability." ' 
VOL~ 

or prepare conveyances or deeds relating 
to real or personal estate, or proceedings 
in law or equity. A recent act (5th & 
6th William IV. c. iO, § 5) provides 
that in cases of such actions or suits being 
brought in any court of law or equity 
within any of the territories or depen
dencies of Great Britain abroad, as in the 
act mentioned, public notaries, with other 
persons named in the act, are authorized 
to receive solemn declarations in writing, 
in the form prescribed by the act; and 
such declarations, when certified under 
their signature and seal, and transmitted, 
shall be allowed in all such actions and 
suits to have the same force as if the per
sons making the declarations had ap
peared and sworn or affirmed the matters 
therein contained in open court, or upon 
a commission issued for the examination 
of witnesses. 

NOTE AND BILL. (MoNEY, p. 
358.l 

NOTES, BANK. [BANK
0 

j l\foNEY, P· 
355.] 

NOVELL.IE. [JusTINIA:lil's LEGIS
LATION.] 

NUISANCE, or NUSANCE, is a 
term derived immediately from the 
French nuisance, and ultimately from the 
Latin nocere "to hurt;" it signifies an 
unlawful act or omission which occasions 
annoyance, damage, or inconvenience to 
others. Nuisances may either be illegal 
acts or omissions of legal duties, and are 
of two kinds, common or public nuisances, 
which affect all persons, and private 
nuisances, which injure individuals. 
Among common nuisances are, ann~y
ances in highways, public bridges, or navi
gable rivers, which are produced by ren
dering the passage inconvenient or dan
gerous, either positively by actual destruc
tion, or negatively by omittivg to repair in 
cases where the law imposes the duty of 
repairing. 

Noxious processes of trade or manu
facture in towns are common nuisances 
by reason of the danger to the health of 
the inhabitants; and brothels, disorderly 
alehouses, gaming-houses, and unlicense~ 
stage-plays are held to be commoi;i .nm
sances, both on account of the rnJury 
alleged to be done by them to pu~lic mo
rals and of the dangt·r to the pubhc peace 

2F 

http:NOVELL.IE


NUNCIO. [ 434 J OATH. 

by drawing together dissolute persons. 
'l he remedy for a public nuisance is by 
presentment or indictment; and the 
offender, upon conviction, may be 
punished by fine and imprisonment. It 
is said also that in the case of a positive 
obstruction to the free enjoyment of a 
public right, it may form part of the 
judgment that the offender shall remove 
the nuisance at his own cost; "and it 
seemeth to be reasonable," says Hawkins 
(book i., eh. i5, sect. 15), that those who 
are convicted of any other common nui
sance should also have the like judg
1nent." 

Private nuisances are annoyances 
· which affect individuals only. Thus, if 

my neighbour builds a house so near to 
mine that he obstructs my ancient lights, 
or throws the water from his roof upon my 
house or land, this is a private nuisance ; 
so also if he keeps noisome animals, or 
sets up au offensive trade or hazardous 
manufactory so near to my dwelling
house that the free enjoyment of my pro
perty is interrupted either by injury to 
my health or comfort, or the apprehension 
of danger. The remedy for a private 
nuisance is an action upon the case, in 
which damages may be recovered ae<:ord
ing to the injury sustained. 

The a.batement of a nuisance is literally 
the beatwg down or destruction of a nui
sance. A man may abate a nuisance 
that is, remove it, if he commits n~ 
breach of the peace in abating it, and does 
no .more injury. to the thing which is a 
!'msance than is necessary for abating 
it. If a gate or other obstacle is placed 
~cross a.~ublie rca.d, any man may abate 
it; and it a man bmlds a wall, for instance 
which obstructs a man's ancient light;, 
he may pull down the wall, subject to the 
condition already mentioned. 

NULLIFICATION. [UNITED 
STATES, CONSTITUTION OF.} 

NULLITY OF MARRIAGE. [MAR
RIAGE, p. 326.J 

NUN. [MONK, p. 365.J 
NUNCIO (Nunzio, in Italian• Nun

~ius, in Latin) sign~fies a messenger, but 
is used more particularly to designate 
the . ambassadors sent by the pope to 
foreign courts. The nuncio is general'y 
a prelate of the court of Rome; if a 

cardinal, he is styled "legate." Previous 
to the Council of Trent, the papal nuncios 
in foreign countries acted as judges, in 
the first instance, of matters which were 
within ecclesiastical jurisdiction ; but 
since that time they have acted as judges 
of appeal from the decisions of the re
spective bishops, in those countries only 
which are subject to the deeretals and 
discipline of the council of Trent. In 
other kingdoms and states, such as France, 
Austria, Tuscany, &e., which, though 
Catholic, hold themselves independent of 
the court of Rome in matters of dis· 
eipline, the nuncio has no jurisdiction 
whatever, aud has merely a diplomatic 
character, like the minister of any other 
foreign power. [LEGATE.] (Pere Richard, 
Bibliothi:que Sacree, art. "Nonce.") 

NUNCUPATIVE WILL. [WILL.} 

o. 
OATH. Oaths have been in use in all 

countries of which we have any exact 
information, and it is :\lrobable that th:re 
is no nation which has any clear not:on 
of a Supreme 'Being, or of super10r 
beings, that does not make use of oaths 
on certain solemn occasions. An oath 
may be described generally as an ap~al 
or address to a superior being, by which 
the person making it engages to ~eclare 
the truth on the occasion on which he 
takes the oath, or by which he promises 
to do something hereafter. The. perso~ 
who imposes or receives the oath, imposes 
or receives it on the supposition that th.e 
person making it apprehends some e~1l 
consequences to himself from the superior 
Being, if he shonld violate the oath. 
The person taking the oath may or may 
not fear such consequences, b~t the value 
of the oath in the eyes of him wh.o .re
ceives or imposes it consists in the opm10n 
which he has of its influence over the 
person who takes it. An oath may be taken 
voluntarily, or it may be imposed on 3 

person under certain circumstances by 8 

Political superior· or it may be the only
' t' or de·condition on which the asser ion . ted 

elaration of a person shall be adnut 
as evidence of any fact. ·ed 

The form of taking the oath has vari 
-~ 
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greatly in different :countries. Among I as witnesses; and it excludes all other 
the Greeks, a person sometimes placed ! persons from being witnesses. A Jew, 
his hand on the altar of the deity Ly 
whom he swore; but the forms of oaths 
were almost as various as the occasions. 
Oaths were often used in judicial pro
ceedings among the Greeks. The Di
castm, who were judges and jurymen, 
gave their verdict upon oath. The 
Heliastic oath is stated at length in the 
speech of Demosthenes against Timo
crates ( c. 36). It does not appear that 
the oath was always imposed on wit
nesses in judicial proceedings; and yet 
it appears that sometimes witnesses gave 
their evidence on oath: perhaps the oath 
on the part of witnesses was generally 
voluntary. (Demosth., npos "Arpo/3ov 
'l'Evo, c. 16; Ka'Ta K6vwvos, c. IO; and 
Meier and Schiimann, Att. Process., p. 
675.) 

1n the Roman jurispruden<'-e, an oath 
was required in some cases from the 
plaintiff, or the defendant, or both. Thus 
the oath of calumny was required from the 
plaintiff, which was a solemn declaration 
that he did not prosecute his suit for any 
fraudulent or malicious purpose. The 
offe?ce of false·swearing was perJurium, 
perJury; but it was considered a less 
offence in a party to a suit when the oath 
was imposed by a jude:c than when it 
~as y~Inntary. It does not appear that 
Ill cn:1l proceedings witnesses were ne
cessarily examined on oath; but wit
nesses appear to have been examined on 
oa.th. in the judicia publica, which were 
cr1~1nal proceedings. The title in the 
Di yest,'.De Testibus' (22, tit. 5), makes 
no men.t10n of the oath, though it sp!aks 
of pumshment being inflicted on wit
nesses who bore false testimony. 
T~e law of England, as a general rule, 

;eq~n.res all evidence or testimony for 
JUd1c1al purposes to be given on oath, 
and all persons may be sworn as wit
nesse~ who, being questioned on the 
occ~s1on .of ,f:aking the oath, will declare 
their belief .m , the existence of God, in 
a future state of rewards and punish-
be~ts, and who will further declare their 
ehef ~hat per~ury will be punished by 

the Deity. This rule permits all persons 
of all religious persuasions. who profes~ 
to have the necessary belief. to be sworn 

'~ 

a Mohammedan, and a Hindu may be 
sworn as witnesses, but they must se
verally take the oath in that form which, 
is sanctioned by the usage of their 
country or nation, and which they se
verally consider to be binding. It follows 
that a person who professes atheism, or 
who does not profess snch belief as is 
stated above, cannot be sworn, and con
sequently cannot be admitted to give 
testimony for judicial pnrposes. Children 
also who are too young to understand 
the nature of an oath, and adults who 
are too ignorant or too weak in intellect 
to understand what is meant by an oath, 
cannot be sworn as witnesses. The of
fence of declaring what is false, when 
a witness is examined upon oath, consti
tutes Perjury. [LAw, CauUNAL, p. 25.J 

Declarations made by a person under 
the apprehension of immediate death are 
generally admitted as evidence in judi
cial proceedings, when properly verified; 
for it.is considered that the circumstances 
in which the person is placed at the time 
of making the declaration, furnish as 
strong motives for veracity as the obli
gation of an oath. Quakers also, in all 
civil cases, were allowed by the statute 
7 & 8 Wm. Ill. c 34, to give their 
evidence on affirmation; and now the 
affirmation of Quakers and l\Ioravians is 
admissible in all judicial proceedings, 
both civil and criminal. When a de
fondant in chancery is entitled t~ privi
lege of peerage, or as a lord ofparlrnmel!t, 
he is required to give his. answer to a bill 
upon honour only; and m the case of a 
corporation, the corporate body defend
ants put in their answer under their com
mon seal. Other defendants are required 
to put in their answer upo~ oat~. .J".or 
other matters connected with JUd1cial 
evidence see EVIDENCE. 

An oath is required in England in a 
grea~ many case~ besides judicial. p;o
ceedings, as for mstance, on adm1s~1on 
to places of public trust, and on a vanety 
of other occasions. By an act of the 5 
& 6 Wm. IV. c. 62, the lords ?f the 
Treasury are empowered to substitute a 
declarat~on in lie_u o! a~ oath, ~olemn 
affirmation, or affidavit, m a variety of 

2 F 2 
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cases, such as relate to the revenues of 1 which are imposed on occasion of judicial 
Customs or Excise, the Post-Office, and 
other departments of administration men· 
tioned in the second section of this act. 
This act also substitutes declarations in 
lieu of oaths, solemn affirmations, and 
affidavits, in various other cases enu
merated in the act; for instance, where 
a person seeks to obtain a patent under 
the Great Seal. Justices of the peace 
and others are (§ 13) prohibited from 
administering or receiving oaths, affi
davits, or solemn affirmations, touching 
any matter or thing whereof such justice 
or other person has not cognizance or 
jurisdiction by some statute in force at 
the time; with certain exceptions how· 
ever, specified in the latter part of this 
section. The object of this section was 
to put an end to the practice of adminis· 
tering and receiving oaths and affidavits 
voluntarily made in matters not the sub
ject of any judicial inquiry, nor in any· 
wise pending or at issue before the person 
by whom such oaths or affidavits were 
administered or received. But this act 
does not extend or apply to cases where 
the oath of allegiance then was or there
after might he required to be taken by 
any person who may be appointed to any 
office; nor does it extend or apply to any 
oat~ . solemn affirmation, or affidavit, 
which then was or thereafter might be 
made or taken, or required to be made or 
taken, in any judicial proceeding, in any 
court of justice, or in any proceeding for 
or by way of summary conviction before 
any justice of the peace. ( o 7.) Persons 
who wilfully and corrup 

0 

tly make or 
subscribe any declaration, under the 
provisions of .this act, knowing the same 
to be untrue m any material particular, 
ar~ declared (§ 21) to be guilty of a 
m!sdemeanor. '.J'he statute of l & 2 
V1ct. c. 77, prov1d~s the same privilege 
of solemn affirmation for per~ons who 
have been Quakers or Moravians, and 
have ~e~ed to be such, but still entertain 
conscientious objections to the taking _of 
an oath, as. they would have enjoyed if 
they were still Quakers or Moravians. 

proceedings are the most frequent in this 
country, and the occasions are the most 
important to the interests of society. The 
principle on which an oath is administer
ed on judicial occasions is this: it is sup· 
posed that an additional security is there· 
by acquired for the veracity of him who 
takes the oa.th. Bentham, in his 'Ra
tionale of Evidence,' on the contrary, 
affirms that "whether principle or expe
rience be regarded, the oath will be found, 
in the hands of justice, an altogether use
less instrument; in the hands of injustice, 
a deplorably serviceable one;" "that it is 
inefficacious to all good purposes," and 
"that it is by no means inefficacious to 
bad ones." 

The three great sanctions or securities 
for veracity in a witness, or, to speak 
perhaps more correctly, the three great 
sanctions against mendacity in a witness, 
are, the punishment legally imposed on a 
person who is convicted of false swe~ri~g, 
the punishment inflicted by publicopm1on 
or the positive morality of society, ~nd 
the fear of punishment from the Deity, 
in this world or the next, or in both. 
The common opinion is, that al_! the 
three sanctions operate on a witness, 
though they operate on different witnesses 
in very different degrees. A man w~o 
does not believe that the Deity will 
punish false swearing can only be n_nder 
the influence of the first two s~nct10ns; 
and if his character is such that 1t ca1mut 
be made worse than it is, he may be under 
the influence of the first sanction on_ly. 
Bentham affirms that the third sanctI?n 
only appears to exercise an influence. m 
any case, because it acts !n conju~ct10~ 
with" the two real and efficient sancuons, 
"the political sanction and ~he. ~oral .or 
popular sanction ;" and that 1f 1~ is .stnp
ped of those accompaniments, its llllp<l" 
tence will appear immediately. . . 

Bentham's chief argument 1s as '.ollows · 
"that the supposition of the efficiency of 
an· oath is absurd in principl~. It as· 
cribes to man a power over h!S Maker. 
It supposes the Almighty to stand en· 

As oa!hs may be eithe~ .voluntary or gaged, no matter how, but !'-bs?l~itely 
may be imposed by a political superior Iengaged to inflict on every mdmdual 
~o t_h~y may b~ ill:l~osed eit~er on extra: by wh~m the ceremony,).after having 
Judicial or on JUdicial_occas10ns. Oaths been performed, has been profaned,-a 



OATH. [ 4.37 J OATH. 

punishment (no matter what) which, but 
for the ceremony and the profanation, he 
would not have inflicted. It supposes 
him thus prepared to inflict, at command, 
and at all times, a punishment, which, 
being at all times the same, at no time 
bears any proportion to the offence." 
Again : " either the ceremony causes 
punishment to be inflicted by the Deity, 
in cases where otherwise it would not 
have been inflicted; or it does not. In 
the former case the same sort of authority 
is exercised by man over the Deity, as 
that which, in English law, is exercised 
over the judge by the legislator, or over 
the sheriff by the judge. In the latter 
case the ceremony is a mere form without 
any useful effect whatever." 

The absurdity of this argument hardly 
needs to be exposed. He who adminis
ters the oath, by virtue of the power 
which he has to administer it, and the 
political superior who imposes the oath, 
may either believe or not believe that 
the Deity will punish false swearing, and 
it is quite immaterial to the question 
which of the two opinions they entertain. 
That which gives the oath a value in the 
eyes of him who administers it, or of that 
political superior who imposes it, is the 
opinion of the person who takes the oath; 
and if the individual who takes the oath 
believes that the Deity, in case it is pro
faned, .will inflict a punishment which 
othe~w1se he would not inflict, the object 
of him who enforces the oath is accom
plished, and an additional sanction against 
mendacity is secured. It matters not 
whether the Deity will punish or not, 
nor whether he who enforces the oath 
believes that he will punish or not : if he 
who takes the oath believes that the 
DeitJ'. will punish false swearing, that is 
su11ic1ent to show that the oath is of itself 
a sanction. 

. .The fear of legal punishment is ad

m1t~ed by Bentham to be a sanction 

agamst mendacity. But the legal punish

ment may or may not overtake the 

offend~r. Legal punishment may follow 
:letection, but the perjury may not be 
~etected, and therefore not punished. 
s the oath, or would a declaration with

out oath be, "a mere form without any 

useful effect whatever;• because the legal 
punishment may not, and frequently does 
not overtake the oftender ? When a 
Greek or a Roman swore by his gods, iu 
whose existence he believed, and who, 
being mere imaginations, could not pu
nish him for his perjury, was not his 
belief in their existence and their power 
and willingness to punish perjury a sanc
tion against mendacity? All antiquity 
at least thought so. 

There .are occasions on which oaths 
are treated lightly, on which he who im
poses the oath, he who takes it, and the 
community who are witnesses to it, treat 
the violation of it as a trivial matter. 
Such occasions as these fnrnish Bentham 
with arguments against the efficacy of 
oaths on all occasions. Suppose we ad
mit, with Bentham, as we do merely for 
the sake of the argument, that "on some 
occasions oaths go with the English 
clergy for nothing;., and this, notwith
standing the fact, which nobody can 
doubt, " that among the English clergy 
believers are more abundant than un
believers." The kind of oaths "which 
go for nothing" are not mentioned by 
Bentham, but they may be conjectured. 
Now, if all oaths went for nothing with 
the clergy, or with any other body of 
men, the dispute would be settled. But 
this is not the fact. If in any way it has 
become the positive morality of any body 
of men that a certain kind of oath should 
go for nothing, each individual of that 
body, with respect to that kind of oath, 
has the opinion of his body. He does 
not believe that such oath, if broken, will 
bring on him divine punishment, and 
therefore such oath is an idle ceremony. 
But if there ih any oath the violation of 
which he thinks will bring on him divine 
punishment, his opinion as to !hat _k~nd 
o! oath is not at all affected by his opm10n 
as to the other kind of oath. Now, 
oaths taken on judicial occasions are by 
the mass of mankind considered to be 
oaths the violation of which will bring 
some punishment some time, and therefore 
they have an influence on the great ma
jority of those who take them. Whether 
society will in tim~ so far !mproye as to 
render it safe to dispense with this cere
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mony in judicial proceedings, cannot be 
ailirmed or denied; but a legislator who 
knows what man now is, will require 
.better reasons for the abolition of judicial 
oaths than Bentham has given. 

How far the requisition of an oath may 
be injurious in excluding testimony in 
certain cases, and how far oaths on so
lemn and important occasions may be 
made most efficacious, and in what cases 
it may he advisable to substitute declara
tions in lieu of oaths, are not matters of 
consideration here. It is enough here to 
show that an oath is a sanction or security 
to some extent, if the person who takes 
it fears divine punishment in case he 
should violate it; and that this, and no 
other, is the ground on which the oath is 
imposed. 

Indeed it is evident that in English 
procedure ·the professed opinion or belief 
of the person who takes the oath is the 
only rea~on for which courts of justice 
either admit or refuse to receive his 
evidence ; and this is shown by the 
questions which may be put to a witness 
when he comes to deliver his evidence 
in a court of justice. 

There is some difficulty in stating ac
curately how far oaths were required 
from witnesses in Roman procedure 
under the republic and the earlier em
perors. In ad<lition to what has been 
stated, the reader may refer to Cicero, 
Pro Q. Rose. Camoed., c. 15, &c.; and 
Noodt, Op. Omn., ii. 479, •De Testibus.' 
By a constitution of Constantine, all wit
nesses were required to give their testi
mony on oath; and this was again de
clared by a constitution of Justinian. 
(Cod. 4, tit. 20, s. 9, 16, 19.) 

Many p;rsons conscientiously object 
to the takmg of an oath on religious 
grounds, and particularly with reference 
to our Saviour's prohibition (Jl.Iatth. v. 
33). On the subject of oaths in general 
the reader may consult Grotius De Jure 
R. ~ P., lib. ii, c. 13; Palefs Moral 
l'hilosophy; Tyler·s Origin and History 
ef Oaths; the Law Jl.iagazine, vol. xii.; 
and the work of Bentham already re
ferred to. 

OFFERIKGS. rT1THEs.l 
OFFICE FOUND. By the common 

law of England, where the king is en
titled, upon the occurrence of certain 
events, to take possession of real or per
sonal property previously belonging to a 
subject, the fact.s upon which the king's 
title accrues must be first ascertained by 
an inquisition or inquest of office. This 
inquiry is executed by some officer of the 
crown, such as the escheator, coroner, or 
sheriff, or persons specially commis
sioned for the purpose, and the facts are 
ascertained by a jury of an indeterminate 
number, but consisting usually, though 
not necessarily, of twelve men. Such in· 
quests were much more frequent before 
the abolition of military tenures, when 
inquisitions post mortem were instituted 
upon the death of any of the king's 
teuants, to inquire of what lands he died 
possessed, and of any other matters tend
ing to establish the king's rights respect
ing the property of the deceased. [JORY.] 
When an inquisition of this kind has 
b~en executed and returned, it is said to 
be an office found. Thus where treasure 
has been discovered under circumstances 
which do not give it to the owner of.the 
land, an inquest is held, and the kmg, 
upon office found, takes it; and where a 
person of illegitimate birth dies intestate, 
the king (if he is the immediate lord of 
the fee), upon office found, is entitled to 
all his land: in the latter case however 
the land is generally granted again to 
some person or persons who can make 
out the most reasonable claim to it. So 
also the verdict of a jury upon a coro
ner's inquest, declaring a person to have 
died ut felo de se, is an office found, upon 
which the king becomes entitled to take 
possession of the property of the de
ceased. 'D 

OFFICERS OF THE ARMY AN 

NAVY. (CoMMrssroN; AmE·DE-CA.;11;; 

ADJUTANT; AmnRAL; CAPTAIN; Co

LONEL j CoRNET; ENSIGN j GENERAL,&C.) 


OFFICIAL. [ARCHDEACON, p. ISO.) 
OLIGARCHY. [DEMOCRACYj Go

VEHNMENT.]
OPTION, ARCHBISHOP'S. [Bi

sHoP, p. 379.] . 
ORDER IN COUNCIL." This ~x

pression is chiefly known in connBe~t;oshn 
with the measures taken by the r.tt 
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government in 1807 and 1809, in retalia
tion of the Berlin and Milan decrees of 
Napoleon, by which Great Britain and 
her colonies were declared in a state of 
blockade. The measure of retaliation 
had the effect of treating as enemies, not 
only France and its dependencies, but all 
who, either voluntarily or by compulsion, 
gave obedience to the decrees. A full 
account of the matter will be found under 
the head BLOCKADE. There has been much 
dispute as. to the legality of these orders. 
The law of nations has acknowledge4i. 
the blockading of lines of coast against 
the commerce even of neutral or friendly 
powers, when the object is to punish the 
state so blockaded, and the belligerent 
power has a force on the spot sufficient to 
make the blockade actual and physical. 
But where a belligerent power goes be
yond this, and declares some place at 
which it has no armed force under a state 
·of )Jlockade, it simply issues an edict 
agamst the freedom of commerce, au
thorizes its cruisers to seize vessels which 
are not impeding any warlike operations, 
and covertly declares hostilities against 
the states affocted by the fictitious block· 
ade, The law of nations has never coun
tenanced such a licence, and it came to be 
a question whether these orders in council, 
bemg thus not of an executive but of a 
legisla~ive character, were legal, the Privy 
Cou?cil. not. having any legislative au
th~r1ty rn this country, except in so far 
as 1t may be authorized by act of parlia
me?t. . In favour of the orders, it ;was 
ma1ntame~ that they were merely part of 
the ex;cution of the royal prerogative of 
declarmg and conducting war, and that 
t~ey were methods of legitimate retalia
tion, by which individuals undoubtedly 
suffered, as individuals always must 
where warlike operatious are conducted 
on a large scale. Analogy was taken 
f~om th~ exercise of the crown's preroga· 
nv~ durrng war, in prohibiting the sup
plymg of the enemy with commodities 
contraband of war-an interference with 
the &:edom of commerce justified by the 
necess1t:y: of the case. But these argu· 
ments did not satisfy the country gene
rally that the measure, if it was a right 
one, should not have been accomplished 

by Act of Parliament instead of Order in 
Council. 

It is difficult to draw the line between 
what may and what may not be accom
plished by Order in Council. There 
have been various occasions on which, in 
cases of emergency, orders in council have 
been issued contrary to law, and those 
who have been concerned in passing, pro
mulgating, or enforcing them have trusted 
to legislative protection, and taken on 
themselves the personal responsibility of 
the proceeding. In the year 1766, when 
there was a deficient harvest and the pro
spect of famine, an order in council was 
issued prohibiting the exportation of corn 
from the British ports. In the imme
diately ensuing parliament the act 7 Geo. 
III. c. 7, was passed for indemnifying 
all persons who bad advised the order or 
acted under it, and for giving compensa
tion to all who had suffered by its en· 
forcement. The act in reference to the 
order declared, "which order could not 
be justified by law, but was so much for 
the service of the public, and so necessary 
for the safety and preservation of his 
majesty's subjects, that it ought to be jus· 
tified by act of parliament." All orders 
restricting trade-unless when they are 
within the justification of the national 
war policy-and all orders suspending 
the operation of any act of parliament, 
would require an act of indemnity. There 
are some matters affecting trade and the 
revenue, as to which orders in coun?il 
are specially authorized by act of parlia
ment. Thus in the Customs' Duties Act, 
when there is any scale of duties !O be 
paid by the subjects of a state hav1?g .a 
treaty of reciprocity with ~ritai?, 1t 1s 
enacted that the treaty of rec1proc1ty, and 
consequently the right to import at the 
lower du.ties, shall be declared by order 
in council. By the International Co~y
right Act, 1 & 2 Viet. c. 59, the countries 
which, by their conceding a term ?f 
copyright to works published in Britam 
are to enjoy a similar privilege here, may 
be'declared by order in council. 

ORDERS OF KNIGHTHOOD. 
(KNIGHTHOOD.]

ORDINARY. This term commonly 
signifies the bishop of the diocese, 
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who is in general, and of common right, 
the ordinary jndge in ecclesiastical 
causes arising within his jurisdiction. 
( Lindwoode's Provinciale, lib. i., tit. 3.) 
The term is also applied to the commis
sary or official of the bishop, and to other 
persons having, by custom or peculiar 
privilege, judicial power annexed to their 
offices or dignities. Thns an archdeacon 
is an ordinary. A bishop therefore is 
always au ordinary, but every ordinary is 
not a bishop. 

The term is derived from the Canonists, 
and is in common use in several Euro
pean countries. Since the Lateran Conn· 
cil, when the apostolic see assumed the 
power of presenting to benefices, the pope 
has sometimes been called by canonical' 
writers "ordinarius ordinariorum." In 
England the probate of wills, the granting 
of letters of administration, the admission, 
institution, and induction of parsons, and 
several other authorities of a judicial na
ture, are vested in the ordinary. The 
judex ordinarius of the canon aud of the 
later Roman law is a judge who has ju
dicial cognizance in his own proper right, 
as such judge, of all causes arising within 
the territorial limits of his jurisdiction. 
He is opposed to the judex delegatus, or 
extraordiuarius, whose jurisdiction ex
tends only to such causes as are specifi
cally delegated to him by some superior 
auth?rity. (Ayliffe's Parergon, p. 309; 
Ju~tm., Novell. 20, c. 3, and '.112, c. 31.) 
W1th reference to this distinction, it be
cam~ usual to apply the term "ordinary" 
t? ~1shops, who, ~hen acti!1g in their ju
dicial character m ecclesiastical causes, 
have strictly an ordinary jurisdiction· 
and we find it used in this sense by Brae~ 
ton and the earliest writers upon English 
law. 

OSTRACISM. [BAXISHMENT, p.
252.] 
~UTLAWRY. This term, which is 

derived. fr?m the Saxon Utlagh or Ulh
lagh, s1gmfies an exclusion from the 
b;ne~ts and. P.rotection of the law. In 
English l~w It 1s a pu~ishment consequent 
upo~ a flight from Justice, or a contu
macious neglect .o~ refusal .to appear and 
answer for a c1v1l or criminal trans
gression, in obedience to the process of a 

court of competent jurisdiction. By the 
laws of the Anglo-Saxons, continued 
after the Conquest, an outlaw, who was 
also called laughlesman (lawless man) 
and frendlesman (friendless man), lost 
his liberam legem, and had no protection 
from the frankpledge in the decennary 
in which he was sworn. A boy under 
twelve years of age, not being sworn to 
his law in the deceunary, could not be 
outlawed ; and for the same reason a 
woman who contumaciously refused to 
appear could not be outlawed, but was 
said to be waived (derelicta ), and incurred 
the same penal consequences as an out
law. 

For centuries after the Conquest an 
outlaw was said "Gerere caput lupinum," 
and might be lawfully killed by any one 
who met him. Bracton, who wrote 
about the end of the reign of Henry III., 
declares that an outlaw "might be killed 
by all, especially if he defende~ himself 
or ran away, so that it was difficult to 
take him · but that when once taken, 
his life a~d death were in the king's 
hands; and if any man t~en killed him 
he must answer for it as m the case of 
any other homicide." (Bracton, lib. iii. 
cap. 13.) That this practice and law 
prevailed in his time is further I!rov~~ by 
another passage in Bracton (lib. m. c. 
14). Fleta, who wrote rather later than 
Bracton, mentions the same law, and 
justifies it. (Fleta, lib. i. cap. 27.) Lord 
Coke (Co. Lit., 128 b, where he refers 
to the •Year Book,' 2 Ass., pl. 3) ap
pears to be wrong in claiming for the 
judges in the reign of Edward Ill. the 
merit of abolishing this barba~ous prac
tice. The 'Year Book' as cited, ~nd 
another report of the same case in F1tz
herbert's 'Abridgement,' tit. Corone, 148, 
contain no such resolution, and the case 
from which it is obvious that Lord Coke 
derived the above statement, is clearly 
an authority to show the continuance of 
the old practice; indeed so late as t~e 
reign of Philip and Mary', Stann~orde, 1n 
his ' Pleas of the Crown, mentions the 
above case, and speaks of the Jaw upon 
this subject as doubtful. How~".er, 
though the technical quality of hom1~1de 
so committed may have been question

http:How~".er
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ahle, there is no don bt that the practice 
of killing outlaws like wild beasts had 
ceased long before Staunforde's time. 

The consequences of outlawry are the 
forfeiture of goods and chattels univer
sally. Where itjtakes place upon a prose
cution for treason or felony, it amounts to 
a conviction and attainder of the offence 
charged, and therefore all the outlaw's 
real property, as well as his personalty, 
is forfeited. Where it takes place upon 
criminal prosecutions for misdemeanors, 
or upon civil actions, the profits only of 
the defendant's lands are, during his life, 
forfeited to the crown. The outlaw, 
~aving neither the privilege nor protec
tion of the law, is incapable of maintain
ing any action real or personal ; at the 
common law he could not be a juror, as 
he was not "liber et Iegalis ;" and he is 
expressly excluded from acting as a jMor 
by ~tat. 6 Geo. IV. c. 50, § 3. 

No person can be outlawed without 
sufficient notice of the process of the 
court, and without satisfactory proof 
of ~is c~ntumacy. It is therefore 
r~q.wred, m the first place, that in all 
cm! cases, and in all indictments for 
misd~meanors, and probably also for 
fel?n1es not capital, three consecutive 
wnts of capias, each issuing upon the 
return of the former one, should be di
rec!ed to the sheriff of the county in 
which the proceeding is commenced. 
If upon all these writs the return is non 
est.inv~ntus, a writ of exigent or exigi 

Jacias 1s sued out, which requires the 
sheriff to cause the defendant to be called 
or exacte~ in five successive county 
~urts, or m five successive hustings, if 
in London ; and if he renders himself. to 
take him. But if he does not appea; at 
the fifth county court or busting, judg
~e~t of o~tlawry is forthwith pronounced 
.ga1nst him by the coroners, who are the 
Judges for this purpose in the county
~urt, and by the recorder if the proceed
~gs are in London (Co. Litt. 288 b · 
. aer, 223 a, 317 a) ; and the fact' of such 
Jbu· gment h_aving been given is returned J· the sheriff upon the exigent. Upon 
m~s ret~rn a '!rit of capias utlegatum 
th Y be issued mto any county to arrest 

e. defen~ant, and other process follows 
agamst his property. As an additional 

security that a man shall not be out
lawed without notice of the process to 
which he is required to appear, the 
several statutes provide that a writ of 
proclamation shall issue at the same time 
with the exigent into the county where 
the defendant dwells, commanding the 
sheriff to make three proclamations of 
him in notorious places in the county a 
month before the outlawry shall take 
place. 

The only difference between the pro
ceedings in outlawry upon an indictment 
of treason or capital felony and those 
upon civil actions and prosecutions for 
inferior crimes, is that one capias is in 
the former case sufficient before the award 
of the exigent. 

An outlawry may be reversed by writ 
of error, in which the party may avail 
himself of errors either of Jaw or fact ; 
and the slightest mistake in any part of 
the proceedings will avoid the outlawry. 
It was formerly necessary to procure a 
pardon from the crown, by which the 
outlaw was restored to his Jaw, and be· 
came to all intents and purposes "inla
gatus." In modern times it is the usual 
course for the courts to reverse out
lawries upon motion, without obliging 
the parties to sue out writs of error or 
procure pardons. 

OVERSEER, an officer appointed by 
justices of counties or boroughs, for pa
rishes under the 43 Eliz. 2, and for 
townships under the 13 & 14 Car. II. 12. 
They cannot be Jess than two nor more 
than four for one parish or township. 
Churchwardens are ex-officio overseers of 
the poor, but an appointment of a church
warden as overseer to act in both capa• 
cities is void. The duties of an overseer 
and of an assistant-overseer are identical, 
the latter being a paid officer, appointed 
under the 59 Geo. III. 12, where, on ac
count of the amount of the population, 
the extent of the parish, or other diffi
culties, the services are onerous and 
troublesome. Assistant overseers to take 
the duties of five or six townships are also 
appointed by the Commissioners un?er 
the Poor-Law Act. Before the passmg 
of the Poor-Law Amendment Act, it was 
the business of an overseer as well to ap
propri~te and distribute as to make out 
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and collect the' poor-rates. Where no 
select vestry existed, he was judge of the 
necessities of applicants for and receivers 
of parochial relief, an appeal in case of 
refusal lying before magistrates in petty 
sessions. We will now describe the pre
sent duties of an overseer in parishes sulr 
jected to the operation of the Poor-Law 
Amendment Act : l, Relating to the ma
nagement of the poor and to the board of 
guardians of the. district ; 2, With respect 
to returning lunatic lists (where the 
township for which he acts is not in 
union underthe Poor-Law Act, but where 
it is in union the clerk of the Guardians 
by the 5th and 6th Vic. cap. 57, sec. 6, is 
to make out the lunatic lists), and jury 
lists; 3, With reference to the registra
tion of voters. 

l. The Poor-Law Amendment Ar.t 
limited the authority of an overseer of the 
poor, by transferring to a board of guar
dians such portion of his duties as related 
to ascertaining fit objects for parochial re
lief, the amount of relief to be given, and 
the manner of giving it. With such 
services he has now little to do. His first 
business on entering upon his office is to 
possess himself as soon as he is able of the 
parish books and documents, including all 
old orders of bastardy under which money 
is payable ; to collect outstanding arrears, 
if any; and to settle the balance with the 
outgoing overseer. He will probably be 
soon called upon to levy a rate, which 
must be made by a majority of parish
officers. On refusal by any party to pay 
the rate being sworn to by the overseer, 
a summons will be granted against 'the 
defaulter by a magistrate. An appeal 
may be carried by the rate-payer to the 
district petty sessions, on the ground of 
inequality, unfairness, or incorrectness, if 
at least seven days' notice be given to the 
collector or overseer under the hand of 
the party appellant ; or to the quarter
sessions, on the ground that the property 
is not rateable. It is then the dnty of the 
overseer to appear before the justices to 
support the validity of the rate. He must 
collect all arrears that he is able fromlthe 
fathers of bastard children under the old 
law, and keep the weekly payments from 
them currently paid up. In cases of re
fusal to pay, or other difficulties, he should 

apply to the Board of Guardians for advice 
before"taking the proceedings justified by 
law. He is only to give relief to the poor 
" in any case of sudden or urgent neces
sity ;" and, as soon as he is able, is to re
port to the relieving-officer his having 
given such relief. The relief may not be 
given in money, but only in articles of ab
solut!' necessity. The orders of the Poor
Law Commissioners further set forth. that 
" If any overseer shall receive an order 
directing relief to be given to any person 
(duly certified, under the hand and seal of 
one of the signing justices, to be of his 
own knowledge wholly unable to work), 
without requiring that such person ;shall 
reside in any workhouse, he shall forth
with transmit the same to the relieving
officer of his township or place, to be laid 
before the Board of Guardians at their 
next meeting." At the end of each 
quarter the overseer will receive a notice 
from.the auditor of the union or district 
auditor to attend him, that his accounts 
may be examined and audited, and the 
overseer's duties as to this are pointed out 
in the 33rd section of the 7 & 8 Vic. 
cap. l O1. At these times he should 
take with him all his parish books, letters, 
and papers, to any of which reference 
may possibly be made. He is to manage 
and collect the rents of parish property; 
and at the end of the Michaelmas quarter 
he should make out a "terrier of the 
lands and tenements, and an inventory of 
stock, moneys, goods, and effects belong
ing to such parish or place, OJ," given or 
applicable in aid of the poor-rates thereof.'' 
The accounts of overseers must be sub
mitted to two magistrates for their exami
nation within fourteen days after the 251!1 
of March, in cases where district audi
tors are not appointed, but where that h~s 
been done the power of justices to audit 
is taken away by7 & 8 Vic. cap. 101, sec. 
3i. The proceedings for the elec~on.of 
a guardian or guardians in their d1str1ct 
are now conducted by the clerk to the 
guardians, and he must attend the clerk 
and render assistance. (See the 15th sec. 
of 7 & 8 Vic. cap. 101.) 

By the 7 & 8 Vic. cap. 101, sec. 7,_the 
overseer is not to interfere as to apphca· 
tions in bastardy, except in cases of the 
death or incapacity of the mother. 

http:elec~on.of
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2. At their first petty-sessions after the 
15th of August, the justices of the dis
trict issue their warrants to the overseers 
t.o return lists of all insane persons 
chargeable in their respective parishes. 
It is the duty of the overseer to make 
this return, as well as, in the case of any 
insane person becoming chargeable, to 
give notice within seven days to some 
magistrate acting for that division of the 
¢0unty, but this only applies to parishes 
and townships which are not in union un
der the Poor-Law Act. In July he will 
receive from the high constable of the 
division a precept, containing full infor
mation of his duty respecting the return 
of a list of persons liable to serve on 
juries. This return is to be made before 
the 1st of September. 

3. With regard to registration, his 
business is as follows. On the 20th of 
June in each year, he will affix on the 
church door a notice, directing fresh 
claimants for votes to make formal claim 
in writing to the overseer on or before 
the 20th of July. His next step is to 
make out for each parish an alphabetical 
list of the names of all persons already in 
the register, together with those of all 
claimauts. This list must be completed 
by the last day of July, and affixed on 
the church or chapel, and, if there be no 
c_hurc.h or chapel, in some conspicuous 
situation, on the two first Sundays in 
August. He must give copies of this list 
for a reasonable payment, if required. 
<?n or before the 25th of August, objec
tions to votes may be received. An al
phabetical list of objections is to be 
posted, as before, on the two Sundays 
next preceding the 15th of September. 
When the revising barrister holds his 
court, it will be the duty of the overseer 
to ~!tend. His expenses arising from his 
duties connected with re"istration are 
d~frayed from the poor-;ate. So far 
with regard to registration of county 
yoters. Overseers of a parish situated 
m. a borough, by the last day of July, 
without any claims being made, must 
ma~e an alphabetical list of persons
havi~g a 1,0l. qualification in respect of 
P.re~1ses situated in their parish. A 
similar list of freemen must be made 
where freemen are entitled to votes. 

These lists must be fixed as above. 
Claims from persons omitted and objec
tions are received on or before the 25th 
of August, and lists of these claims, &c. 
are to be posted on the two Sundays next 
preceding the 15th of September. The 
forms according to which overseers are 
to frame their notices are to be found in 
the acts of parliament whence their obli
gations arise, and are collected in a 
nseful pamphlet, from which this article 
has been compiled, entitled 'The Duties 
of Overseers of the Poor, and Assistant 
Overseers,' by George Dudgeon, formerly 
Clerk to the Guardians of the Settle 
Union. 

OWNERSHIP. [PROPERTY.] 
OYER AND TERMINER. These 

words in ancient law French denote a 
commission which establishes a court of 
criminal 'judicature, the distinguishing 
character of which is described by them. 
The substance of the commission, or writ, 
as it was anciently called, is au authority 
given by the king to certain persons to 
hear and determine (oyer et terminer) 
certain specified offences. The commis
sioners of oyer and terminer are the most 
comprehensive of the several commis
sions which constitute the authority of 
the judges of assize on the circuits. On 
these occasions they are usually directed 
to the lord chancellor, several high offi
cers of state, two judges of the courts of 
'Vestminster, the king's counsel, the 
serjeants-at-law, and the associates; but 
(excepting on the Northern Circuit, 
where all the commissioners but one are 
of the quorum) the judges, king's counsel, 
and serjeants are always of the quorum, 
so that the other commissioners cannot 
act without the presence of one of them. 
Justices of oyer and terminer at the as
sizes have, by the terms of their commis
sions, jurisdiction to inquire into the truth 
of all treasons, misprisions of treason, 
felonies, and misdemeanors committed 
within the several counties and places 
which constitute their circuits, and also 
to hear and determine the same on certain 
days and at certain places to be appointed 
by themselves. Besides these ordinary 
courts of oyer and terminer at the assizes, 
special commissions of oyer and terminer 
are sometimes issued upon urgent occa
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sions, where offences of a dangerous ten
dency have been committed in particular 
districts, and where the public peace and 
security require immediate inquiry and 
punishment. So also special commissions 
have been sometimes issued where from 
particular circumstances the incompe
tency of the ordinary tribunals would oc
casion a failure of justice. A remarkable 
instance of this kind occurred when Mr. 
Dunning, afterwards Lord Ashburton, 
was recorder of Bristol and sole criminal 
judge under the charters of the city. A 
forgery of Mr. Dunning's name to a bill 
of exchange having been committed in 
Bristol, he properly refused to try a case 
in which he was a party interested, and 
it was therefore necessary to issue a 
special commission for the purpose of 
hearing and determining the single of
fence. Upon special commissions of oyer 
and termiuer the course of the proceed
ings is nearly the same as upon ordinary 
or general commissions. 

P. 

P ARCENERS AND COPARCE
NERS. rDEscENT.J 

PALACE COURT. rcou&Ts.J 
PALATINE COUNTlES. Two of 

the English counties, Chester and Lan
caster, are counties palatine. The county 
of Pembroke, in Wales, was also a 
county palatine; but its palatine juris
diction was taken away by 27 Henry 
VIII., c. 26. The archbishop of York, 
pr~viously to the reign of Elizabeth, 
claimed to be a count palatine within his 
possessions of Hexbam and Hexbamshire, 
in Northumberland, and is so termed in 
some ancient statutes; but by the stat. 
14 Eliz., c. 13, it was declared that this 
district had no palatine jurisdiction or 
privileges. 

Counts palatine were of feudal origin ; 
and a reference to their history will 
clearly explain the meaning of the title 
and also many of the incidents of tbes~ 
territorial dignities in England. Selden 
says " the name was received here doubt
less out of the use of the empire of 
France, and in the like notions as it had 
in that use" (Titles ef Honour, part 2). 

In the court of the ancient kings of 
France, before the time of Charlemagne, 
there was a high judicial officer, called 
Comes Palatii, a kind of master of the 
household, whose functions nearly re· 
sembled those of the Prrefectus Pnctorio 
in the Roman empire. This officer had 
supreme judicial authority in all causes 
that came to the king's immediate audi· 
ence. (Selden's Titles ef Honour, part ii., 
chap 33.) When the seat of empire was 
transferred to France, this title and office 
still continued, but the nominal dignity 
as well as a degree of jurisdiction and 
power analogous to those of the ancient 
functionary were also given to a different 
class of persons. When the king chose 
to confer a peculiar mark of distinction 
upon the holder of a certain fief or pro
vince, he expressly granted to him the 
right to exercise the same rank, power, 
and jurisdiction within his fief or pro· 
vince as the comes palatii exercised in 
the palace. Hence he also obtained the 
name of Comes Palatii or Palatinus, and 
by virtue of this grant he enjoyed within 
his territory a supreme jurisdiction, by 
which he was distinguished from the 
ordinary comes, who had only an inferior 
and dependent auth?rity within ~i~ dis
trict or county. This was the or1gm of 
the distinction between the Pfalzgraf and 
the Graf in Germany, and between the 
connt palatine and the ordinary count or 
earl in England. Selden says tha.t h~ 
had not observed the word " palatine 
thus used in England until about the 
reign of Henry II. 

The counts palatine in England ~ad 
jura regalia within their countie~, s1;1bJect 
only to the king's general supeno~1ty .as 
suzerain; or, as Bracton expresses it (hb. 
iii., cap. 8), "regalem habent ~testate~ 
in omnibus, salvo dominio Dommo Reg1 
sicut principi." They had each a Chan· 
cery and Court of Common Pleas.; they 
appointed their judges and magistrates 
and law officers ; they pardoned t.reasons, 
murders, and felonies; all writs and 
judicial proceedings issued and were 
carried on in their names ; and the 
king's writs were of no force within the 
counties palatine. Many of these powers, 
such as the appointment of judges and 
magistrates, and the privilege of pardon· 
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ing, "ere abolished by 2i Henry VIII., 
cap. 24, which also provided that all 
writs and process in counties palatine 
should from that time bear the king's 
name. f'he statute however expressly 
·stipulat~s that writs shall be always wit
nessed in the name of the count palatine. 

The county of Chester is a county 
palatine by prescription, being commonly 
supposed to have been first given with 
regal jurisdiction by William I. to Hngh 
d'Ananches. (Selden's Titles ef Honour, 
part ii.) It was annexed to the crown, 
by letters patent, in the reign of Henry 
III., and since that time it has always 
given the title of Earl of Chester to the 
king's eldest son, and is preserved in the 
crown as a county palatine when there is 
no Prince of Wales. 

The county of Lancaster appears to 
have been first made a connty palatine 
by Edward III., who in the twenty-fifth 
year of his reign, in his patent of creation 
of Henry the first duke, granted him the 
dignity of a count palatine, and after
wards, in the fiftieth year of his reign, 
granted the same dignity by letters patent 
to his son John, Duke of Lancaster. 
!Jem·; IV. was Duke of Lancaster by 
rnheritance from his father John of 
Gaunt, at the time of his usurpation, but 
he avoided the union of the duchy with 
the crown by procurin" 0 an act of parlia
ment, which declared that the duchy of 
Lancaster should remain with him and 
~is heirs for ever; in the same manner as 
if he had never been king of England. 
Upon t~e attainder of his grandson 
Henry \ I., soon after the accession of 
Edward IV., the duchy became forfeited 
to the crown, and an act of parliament 
p~ssed to incorporate the county palatine 
with the duchy of Lancaster, and to vest 
the whole in Eilward IV. and his heirs, 
for ever. Another act of parliament 
pass~d in the reign of Henry VII., con
fir~m? the dnchy to the king and his 
heir~ for ever; and from that time it has 
contmnally been united to the crown. 

J?u;ham is a county palatine by: pre
scnp:10n i ~ut it is probable that the 
palatme Jurisdiction did not exist long, if 
at all, before the Norman Conquest. 
(Surtees's History ef Durham Introd. 
P· 15.) · " There Is colour to think," say~ 

Selden (Titles ef Honour, part ii., c. 8), 
"that the palatine jurisdiction began 
then in Bishop Walcher, whom King 
William I. made both episcopus and dux 
provinciic, that he might framare rebel
lionem gentis gladio, et reformare mores 
eloquio, as William of Malmesbury says.'' 
Durham continued as a county palatine 
in the hands of a subject till the year 
l836, the bishop having been prince 
palatine, and possessing jura regalia till 
that time. By the stat. 6 & 7 Will. IV., 
c. 19, the palatine jurisdiction was sepa
rated from the bishopric and transferred 
to William IV., and vested in him and 
his successors as a franchise separate 
from the crown, together with all for
feitures, mines, and jura regalia. The 
jurisdiction of the courts was expressly 
excepted from the operation of the act. 

PANDECT. [JUSTINIAN'S LEGISLA
TION.] 

PANEL. This term denotes a small 
schedule of pap~r or parchment contain
ing the names of jurors returned by the 
sheriff or other ministerial officer for the 
trial of issues in courts of common law. 
The enrolment of the names upon this 
schedule is called impanelling a jury; the 
ministerial officer is also said to arra!/ the 
names in the panel. The etymology of 
the term is doubtful: Sir Edward Coke 
says, "Panel is an English word, and 
signifieth, a Iittle part, for a pane is a 
part, and a panel is a little part.' (Co. 
Litt., 158 b.) Spelman derives the word 
from pagella, a little page, supposing the 
g to be changed ton. (Spelman·s Gloss., 
tit. 'Panella'). Both these etymologies 
seem to be incorrect. In the old book 
called 'Les Termes de la Ley,' panel is 
said to come from the French word 
panne, a skin; whence in barbarous Latin 
might come panellus or panella, signity
ing a little skin of parchment. This 
would denote the jury panel pretty accu
rately, and the history of its appearance 
as an expression in English procedure is 
consistent with its derivation from the 
French. 

In the earliest records of the forms of 
jury-process, as given by Glanville, it ap
pears that the sheriff was commanded by 
the writs in certain real actions to cause 
to be imbreviated (imbreviari facere) the 
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names of the jurors by whom the land in 
question was viewed. But at this time 
the word panel never oceurs, nor is it 
used by Bracton, Fleta, or Britton, nor in 
any statute earlier than 20 Edw. IIJ. c. 
6. (13-19), which forbids sheriffs from 
putting suspected persons in arrays ef 
panels. This was precisely the period at 
which the French language began to be 
fully introduced into our law proceedings. 
(Luder's 'Tract on the Use of the French 
Language in our Ancient Laws.') This 
coincidence renders it not improbable 
that the word panel, from pane/le and 
panne, may have been introduced with 
many other French terms about this 
period. 

In Scotch criminal law, the accused, 
who is called a defender till his appear
ance to answer a charge, is afterwards 
styled the pannel. The etymology of 
this word also is doubtful. (Jameson's 
Dictionary.) Ent it is possible that it 
may have the same origin as our English 
word, as in Scotch proceedings a prisoner 
is sometimes said to be entered in pannel 
to stand trial (Arnofs Criminal Trials, 
p. 12.) 

PAPIST. [LAw, Cimmur., p. 217, 
&c.; p ARENT j RO:llAN CATHOLICS.) 

PAR OF EXCHANGE. [Ex-
CHAJ;GE, BILL OF, P• 867.] 

P AHDOX. According to the laws of 
most countries, a power of pardoning, 
or remitting the penal consequences of 
a conviction for crimes, is vested in 
some person. The utility of such a 
power has been doubted, upon the ground 
that it supposes an imperfect system of 
criminal law, and that every instance of 
its exercise is the proclamation of an 
error either in the law itself or in the ad
ministration of justice. (Beccaria, chap. 
46.\ There is no doubt that the nearer 
a penal system approaches to perfection, 
the fewer will be the occasions for resort
ing to extraordinary remissions of the 
executions of the law; but considering 
the numerous causes of erroneous deci
sion, arising not only from the imperfec
tion of laws themselves, but from the infi
nite sources of error in the instruments 
and means by which they are adminis
tered, it seems to be desirable that some 
power should exist which may by timely 

interference correct error in cases }'"here 
it cannot be corrected by any appellate 
tribunal. At the same time it is evi
dent that such a power should be circum
scribed and defined, as far as its nature 
will admit, and exercised with the utmost 
caution. By the law of England, besides 
pardons by act of parliament, the power 
of granting pardons for crimes is exclu
sively vested in the king as a branch of 
his prerogative. 

Formerly, Counts Palatine, Lords 
Marchers, and others who claimed jura 
reyalia by virtue of ancient grants from 
the crown, assumed the authority to par
don crimes; but by the stat. 27 Henry 
VIII., c. 2-1, this power was entirely 
abolished, and the sole right of remitting 
the sentence of the laws was permanently 
vested in the king. The power of par
doning is applicable in all cases in which 
the crown is either concerned in interest 
or prosecutes for the public. The only 
exception to this rule is contained in the 
Habeas Corpus Act (31 Car. II., c. 2, s. 
12), by which persous convicted of sign· 
ing commitments of British subjects to 
foreign prisons are declared to incur the 
penalties of a prremunire and to be "in
capable of any pardon from the crown." 

The crown has however no power to 
pardon any offence in the prosecution of 
which a subject has a legal i~t~res~. a 
doctrine laid down by Bracton 1.hb. m., 
p. 132). Thus in appeals of death, rob
bery, or rape, the king could not pardon 
the defendant, "because," says Sir Ed· 
ward Coke, "it i~ the suit of the party to 
have revenge by death" (3 Inst., 23?)· 
Upon the same principle,where an attamt 
was brought against a jury who had d.e
livered a false verdict, and the party m 
whose fuvour it had been given was 
joined in the attaint, the king might par
don the jur.11, if convicted, because they 
were merely subject to an exemplary 
punishment ; but he could not pardon the 
party, because he was liable to make re
stitution to the plaintiff who prosecuted 
the attaint. So also in indictments for 
common nuisances, where the public are 
interested as individuals or particular 
classes, or informations upon penal s~
tutes, where the penalty or any pai: of it 
goes to the informer, or the party grieved, 
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the crown cannot pardon the offender. 
Formerly, the crown appears to have ex
ercised without restriction the power of 
pardoning offenders impeached by the 
Commons in parliament (Blackstone's 
Com., vol. iv., p. 400-Christian's Note); 
but the lawfulness of the exercise of this 
power during the proceedings was ques· 
tioned by the House of Commons on the 
impeachment of the Earl of Danby in 
the reign of Charles II. (Howell's State 
Trials, vol. ii., p. 724); and by the Act 
of Settlement, 12 & 13 William Ill., c. 2, 
it was enacted " that no pardon under the 
great seal of England shall be pleadable 
to an impeachment by the Commons in 
Parliament.'' This statute however does 
not affect the power of the crown ro par
don the offender after he has been found 
gnilty upon the impeachment, and the 
proceedings are determined. 

Au effectual pardon from the crown 
must apply in express term& to the par
ticular offences intended to be pardoned ; 
and there must be no reasonable intend
ment, supplied by the recital in the par
don or otherwise, that the crown was de
ceived or misled as to any of the circum
stances on which the grant was founded. 
Nor can any grant of a commission or 
protection by the king amount by im
P!ication to a _pardon of any offence pre
vmusly committed. 

A pardon may be either absolute or 
subject to any condition which the crown 
may think proper to annex to it; and in 
the latter case, the valiuity of the pardon 
will depend upon the performance of the 
condition. Until the recent improve
ments in the criminal law of England, al
most. all felonies were nominally capital ; 
and m the numerous cases where it was 
not intended that the sentence of death 
should be executed, the criminal obtained 
a pardon upon condition of his submitting 
to transportation or some other punish
ment. . At the present day, where the 
crown mterferes to mitigate or commute 
a sente~ce, the mode by which it is ef
fected is by granting a conditional par
don. 

I.t was formerly necessary that every 
valid pardon from the crown should be 
under the great seal; but by the stat. 7 
& 8 Geo. l V., c. 28, s. 13, it is declared 

and enacted "that where the king's ma· 
jesty shall be pleased to extend his royal 
mercy to any offender convicted of any 
felony, punishable with death or other
wise, and by warrant under his royal 
sign manual, countersigned by one of his 
principal secretaries of state, shall grant 
to such offender either a free or condi
tional pardon, the discharge of such of
fender in the case of a free pardon, and 
the performance of the condition in the 
case of a conditional pardon, shall have 
the effect of a pardon under the great 
seal." 

The effect of a pardon is not merely to 
prevent the infliction of the punishment 
denounced by the sentence upon the of
fender, but to give him a new capacity, 
credit, and character. A man attainted 
of felony can neither bring an action for 
damages nor be a witness or a juror in 
any legal proceeding; but upon receiving 
a: pardon, all these legal disabilities are 
removed. In this Nspect a pardon by 
the law of England differs from the abo
litio of the Roman law, to which in other 
points it bears a near resemblance. Ac
cording to the latter, " Indulgentia, quos 
liberat, notat; nee infamiam criminis 
tollit, sed pamre gratiam facit." (Cod., 
lib. ix., tit. 43.) By the English law a 
distinction is made as to the effect of a 
pardon where the incapacity is part of the 
legal sentence, and not merely a conse
quence of attainder, as in the case of per
jury under the statute 5 Elizabeth, c. 9 ; 
where the incapacity or infamy is part of 
a statutory sentence, a pardon from the 
crown has been held not to restore the 
party, and in such a case nothing less 
than an act of parliament will have that 
effect. (Chitty's Criminal Law, vol. i. 
p. 776.) Some doubt has been expressed, 
and the point has not yet received a ju
dicial determination, whether a royal 
pardon will fully restore a person con
victed of a crime, such as perjury, which 
is considered infamous at the common 
law. This subject is elaborately dis
cussed, and all the authorities carefully 
examined, in Mr. Hargrave's 'Argument 
on the Effect of the King's Pardon of 
Perjury.' (HargTave's Juridical Argu
ments, vol. ii., p. 221; LAW, CRIMINAL, 
p. 223, 228.) 
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PARENT AND CHILD. This re
lation arises only from a legal marriage. 
The relation between parents and their 
illegitimate children is considered in the 
article BASTARD. 

Parents are bound to maintain their 
legitimate children who are unable to 
maintain themselves owing to infancy or 
inability to work. This obligation ex
tends to father and mother, grandfather 
and grandmother, if they are able to per
form it. ( 43 Eliz. c. 2.) But such persons 
are only bound to furnish the children 
with the necessaries of life ; and the pe
nalty incurred in case of refusal is only 
20s. per month. A husband is now ( 4 & 
5 Wm. IV. c. 76) liable to maintain the 
children ofhis wife, born before marriage, 
whether they are legitimate or not, until 
they are of the age of sixteen, or until the 
death of his wife. If a parent deserts his 
children, the churchwardens and over
seers may seize his goods and chattels, 
and receive his rents, to the amount men
tioned in the justices' warrant, which 
must be obtained before such seizure is 
made. ' 

If a Popish parent refuse to allow his 
Protestant child a suitable maintenance, 

· with the view of compelling him to come 
over to the Roman Catholic religion, the 
lord chancellor is empowered to order 
the parent to make a proper allowance. 
(11 & 12 Wm. III. c. 7.) There are 
acts with similar provisions which apply 
to Scotland and Ireland. And if Jewish 
parents refuse to allow their Protestant 
children a maintenance suitable to the 
parent's fortune and the age and educa
tion of the children, the lord chancellor, 
on complaint being made, may make such 
order as he shall think proper. (1 Anne, 
st. i. c. 30.) The Commissioners on the 
Criminal Law recommend the repeal of 
the acts touching compulsory mainte
nance in the cases above mentioned. 
They observe that these laws "appear to 
be objectionable as interfering with the 
rights of property, as being very liable to 
abuse on the part of young persons, and 
as calculated to create dissension in fa
milies." ('Report on Penalties and Dis
abilities in regard to Religious Opinions.') 
The Jaw does not make any provision in 
the case of a child who has become a con

vert from Protestantism or has renounced 
Christianity. 

Parents are not bound to make any 
provision for their children after their 
death. Every man, and every woman 
who is capable of disposing of' her pro
perty by will, may dispose of it as they 
please ; a freeman of London is unde'r 
some limitations as to the power of dis
posing of his personality by will, which 
limitations are in favour of his wife and 
children. lWIFE.] A parent aud child 
may aid each other in a law-suit by pay
ing fees, without being guilty of main
tenance, if they have no expectation of 
repayment. 

Parents are not legally bound to give 
any education to their children, nor are 
they :under any restrictions as to the 
kind of education which they may give, 
Certain penalties were imposed by statute 
(1 Jae. I. c. 4; 3 Jae. I. c. 5) on a person 
who sent a child under his government 
beyond seas, either to prevent his good 
education in England or for the purpose 
of placing him in a Popish college or 
being instructed in the Popish religion; 
and further penalties and disabilities were 
imposed both on the person sending and 
the person sent, by the 3 Car. I. c. 2. 
These penal and disabling statutes are 
made of non-effect by the 31 Geo. III. c. 
32, in favour of any Roman Catholic who 
took the oath therein prescribed; and 
probably these statutes may be considered 
as repealed. 

The power of a parent over his child
ren continues until the age of twenty-one, 
at which age they become ema!lcipated; 
and if a parent die, leaving a child under 
age, he may appoint a guardian to su~h 
child till the age oftwenty·one, by a will 
executed pursuant to 1 Viet. c. 26. A mo
ther has no power over her chi~dren. A 
person under age, except a widower or 
widow, cannot marry without the father's 
consent, or such consent as is required by 
the Marriage Act. [MARRIAGE, p. 332.] 

A child under age may acquire pro· 
perty by gift ; and if a father is the trus· 
tee of his child's estate, he must acco~nt 
to the child when he comes of age, like 
any other trustee. So long as a child who 
is under age Jives with and is supported 
by the father, the father is entitled to re· 



PARENT AND CHILD. [ 449 ] PARENT AND CHILD. 

ceive the reward of the child's labour. 
When a child has a fortune of his own, 
and the father is not able to maintain him 
suitably to such fortune, a court of equity 
will allow the father a competent sum for 
maintenance out of the chilli's estate; but 
a father is not entitled to any such allow
ance in respect of costs incurred by him 
for his child's maintenance before he ob
tains such order of court for mainte
nance. 

A parent may maintain an action for 
the seduction of a daughter on the ground 
ofloss ofher services, if there is evidence 
of her acting in the capacity of servant, 
or living with the parent in such a man
ner that the parent had a right to her 
services. This action has been main
tained by a father in the case of his 
daughter, a married woman above age, 
liviug separate from her husband, and 
with the father; and by an aunt for the 
seduction of a niece Jiving with her, to 
whom she stood in the relation of parent. 
The foundation of the right to maintain 
such an action is the loss of the services 
to which the parent is entitled. In al
lowing such an action therefore in the 
case of a child above age or a married 
woman, the courts have departed from 
t~e legal principle which is the founda
t10n of the right of action. 

A father is legally entitled to the care 
and custody of his children but he may 
be deprived of the care of them by the 
Court of Chancery, if his conduct is such 
as, in the opinion of the court, endangers 
the morals of the children. Percy Bvsshe 
She!ley was, among other things, re
stramed by an order of the Court of 
Chancery from taking possession of the 
persons of his infant children on the 
i;rouud of ~is l?rofessing irreligious and 
m1moral prmc1ples, and acting on them. 
W. P. T. L. Wellesley was also restrained 
by a like order from removing his child
ren from the care and custody of their 
aunts, on the ground of his immoral con· 
duct, and directions were given by the 
co?rt for the custody and education of the 
children. But, except in such cases as 
these, the children cannot be taken from 
the care of the father and given into the 
custody of the mother or any other per
son. 
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Under a recent act (2 & 3 Viet. c. 54) 
a mother who is living apart from her 
hu8band may obtain by petition an order 
from a court of equity for access to her 
child which is in the sole custody of the 
father, or of any person by his authority, 
or of any guardian after the death of the 
father, subject to such regulations as the 
judge may think convenient and just; 
and if such child shall be within the age 
of seven years, the judge may order the 
child to be delivered into the custody of 
the mother until the child attains the age 
of seven years, subject to such regulations 
as aforesaid. But no mother is to have 
the benefit of the act against whom adul
tery has been established by judgment in 
an action at law, or by the sentence of an 
ecclesiastical court. 

The relations between parent and child 
which are not founded upon the parental 
power, but arise in respect of gifts by the 
parent to the child on marriage or any 
other occasion, and in respect of pur
chases by the parent in the name of the 
child, belong to various heads or titles of 
the law of property, inasmuch as the 
rights and claims of other persons besides 
parent and child are involved in such 
cases. 

A child who is under the parental 
power owes obedience to his parent, 
which the parent may enforce by his su
perior strength, provided he uses it with 
moderation. He may beat his child and 
restrain his liberty, but not in such a way 
as to injure his health. A child is legally 
bound to maintain his indigent father 
and grandfather, mother and grandmo
ther, if he Js able; the penalty in case 
of refusal is 20s. per month. 

The Parental Power (patria potesbs) 
among the Romans was a peculiar feature 
in their institutions. It was founded on 
a legal marriage, or on a legal adoption ; 
the children of such marriage and such 
adopted children were in the power of 
the father ; the mother had no power 
over the children. It followed from the 
princ\ple of the patria potestas, which in
volved a right of property, that the child
ren of a son, who was not emancipated, 
were also in the power oftheirgrandfather. 
By the death of the grandfather the son 
became 8ui jiiris, and his children and 

2G 
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grandchildren, if any, fell into his power. 
The patria potestas was also dissolved by 
Emancipation. Originally the father's 
power was absolute over the child, who 
had no independent political existence, at 
least as a member of his father's family. 
He was a Roman citizen, but at home he 
was subject to the domestic tribunal. 
The notion ofa Homan Family (familia) 
is that of a Unity, which unity among all 
the members of the family is a conse
quence of the paternal power. Within 
the family the father had originally a 
power of life and death, and could sell 
the son as a res mancipi, by way of 
punishment. The father also originally 
possessed the jus noxae dandi with respect 
to his son as well as a slave, a power 
which was a consequence of the principle 
of the father being answerable for the 
delicts of his son, and continued so long 
as that principle was in full vigour. The 
son who was in the power of his father 
could acquire no property for himself; 
all his acquisitions, like those of a slave, 
belonged to his father; but at the death 
of the father they might become his own 
property, a circumstance which distin
guished the acquisitions of a son from 
those of a slave. Also, such a son could 
not make a testament, nor could there be 
any in j11re cessio made to him. The 
father could marry his children, divorce 
them, give them in adoption, and eman
cipate them at pleasure. The effect of 
emancipation was that the son ceased 
to belong to his father's family; and 
this principle had many important legal 
consequences. 

The strict notion of the patria potestas 
lies at the foundation of the Roman 
polity. Like other institutions however, 
which in the early history of a state form 
its essential elements, the strict character 
of the patria potestas became gradually 
relaxed and greatly changed. The his
tory of such changes is a part of the his
torv of Rome. 

'i'be patria potestas might be dissolved 
in other ways besides those mentjoned. 
If a father or son lost his citizenship the 
relation between them ceased, for this re
lationship could only exist between Ro
man citizens. If father or son was made 
a prisoner by an enemy1the relation was 

in abeyance (in suspenso ), but was not 
extinct. If the son attained certain high 
offices in the state, either civil or religi
ous, the patria potestas was thereupon 
dissolved. 

Gains, i. 55, 97, 127, &c.; Marezoll, 
Lehrbuch der Instit. des Rum. Recllles, 
1839; Savigny, System des heutigen Rum. 
Rechts, 1840 ; Bucking, Institutio11en, i. 
224, &c.) 

P AIU SH. This word is probably de
rived iuto the English language from 
the French paroisse, and the Latiu para
chia or paroecia, and ultimately from 
the Greek paroikia ('ll'apouda). At the 
present day it denotes a circumscribed 
territory, varying in extent and popula
tion, but annexed to a single church, 
whose incumbent or minister is entitled 
by law to the tithes and spiritual offer
ings within the territory. In the early 
ages of Christianity the term appears to 
have been used in some parts of Europe 
to signify the district or diocese of a 
bishop, as distinguished from the "_pro
vincia" of the archbishop or metropoh~n; 
(Du Cange, Gloss., ad v~rb. 'Paroch1a i 
Selden's History ef Tithes, chap. v1. 
sect. 3.) These large ecclesiastical ~ro
vinces were gradually broken down mto 
subdivisions, for which ministers were 
appointed, either permanently or occa
sionally, who were under the rule of 
the bishop, were paid out of the com
mon treasury of the bishopric, and .bad 
no particular interest in the oblat10~s 
or profits of the church to which their 
ministry applied. This was t~e state of 
things in the primitive times, whwh proba· 
bly continued till towards the. end of t!1e 
third century. After that penod proprie
tors of lands began, with the licence of ~he 
higher ecclesiastical authorities, to bmld 
and endow churches in their own P<:S" 
sessions · and in such cases the chaplain 
or priest was not paid by the bishop, 
but was permitted to receiv~ for his 
maintenance, and to the particular use 
of his own church, the profits or t~e 
proportion of the profits of the lan d 
with which the founder had endowe 
it as well as the offerings of such ~ 
r;paired thither for divine service. This 
appears to be a probable. account of t~~ 
origin and gradual formation of paroch1a 
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divisions in almost all countries where 
Christianity prevailed; and Selden has 
satisfactorily shown that the history of 
parishes in England has followed the 
same course. Soon after tbe first intro
duction of Christianity into this country, 
the heathen temples and other buildings 
were conTerted into churches or places 
of assembly, to which the inhabitants 
of the surrounding district came to receive 
religious instruction from the minister, 
and to exercise the rites of Christian 
worship. As the members of the new 
religion increased, a single or occasional 
minister was insufficient for the purpose; 
aud a bishop, with subordinate priests, 
began to reside in the immediate neigh
bourhood of the religious houses, having 
the charge of districts of various extent, 
comprehending several towns and vil
lages, and assigned principally with a 
view to the convenience of the, in
habitants in assembling together at the 
church. Within these districts, or cir
c1tits, as they were called, which were 
precisely analogous to the diocesan pa
rishes in other parts of Europe, the 
ministering priests itinerated for the pur
pose of exercising their shriving, but 
they always resided with the bishop. 
By degrees other churches were built to 
meet the demands for public worship, 
but still at first wholly depending upon 
t~e mother-church, and supplied by the 
bishop from his family of clergy resident 
at the bishopric with ministers or curates, 
who were supported by the common stock 
of the diocese. For the fund or endow
ment in each of these districts was com
mon; and whatsoever was received from 
tithes or the offerings of devotees at the 
d~fferent altars, or by any other means 
given for religious uses, was made into 
a general treasure· or stock for the eccle
siastical purposes of the whole diocese ; 
and was applied by the bishop in the 
first place to the maintenance of himself 
a~d the college of priests resident with 
h~m .at the church, and afterwards for 
distribution in alms among the poor, 
and f?r the reparation of churches. 

This community of residence and in
~rest between the bishop and his attend
mg clergy, who are often termed in the 
chronicles of those days episcopi clerus, 

constituted the notion of cathedral 
churches and monastenes 111 their sim
plest form. How long this state of things 
continued does not precisely appear, 
though Selden expresses an opinion that 
it was in existence as late as the eighth 
century. (History ef Tithes, chap. ix. 
sect. 2.) It has indeed been asserted by 
Camden (Britannia, p. IGO), and was 
formerly the commonly received opinion, 
that Honorius, the first are.hbishop of 
Canterbury, after Augustin, divided his 
provinces into parishes about the year 
630 ; but Selden proves satisfactorily 
that Honorius could not have made a 
parochial division in the sense in which 
we now understand the term ; and that, 
if made at all, it must have been such 
a distribution into districts, then called 
parishes, as is above , described, and 
which was so far from originating with 
Honorius, that it must have been nearly 
as ancient as bishoprics. 

It seems probable that the creation of 
parishes in England was the gradual 
result of circumstances, and was not fully 
effected till near the time of the Con
quest. As Christianity became the uni· 
versa! religion, and as population in
creased, the means of divine worship 
supplied by the bishoprics and monas
teries became inadequate, and lords of 
manors began to build upon their own 
demesnes churches and oratories for tlrn 
religious purposes of their families and 
tenants. Each founder assigned a de
finite district, within which the functions 
of the minister officiating at his church 
were to be exercised, and expressly 
limited the burthen as well as the ad
vantages of his ministry to the inhabi
tants of that district. As these acts of 
piety tended to the advance of religion, 
and were in aid of the common treasury 
of the diocese, they were encouraged by 
the bishops, who readily consecrated the 
places of worship so established, and con
sented that the minister or incumbent 
should be resident at his church, and 
receive for his maintenance, and for the 
use of that particular church, the tithes 
and offerings of the inhabitants, as well 
as any endowment or salary which the 
founder annexed to it. This endowment 
or salary usually consisted of a l!'lebe, or 
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a portion of land appropriated to that 
purpose, the produce of which, and of 
the ecclesiastical profits which arose 
within the territory limited by the found
er, became the settled revenue of the 
church, and annexed to it in perpetuity. 
The last concession made to the lay
founder was probably the patronage or 
right of presenting the clerk to the 
church, which, by the primitive constitu
tion, belonged exclusively to the bishop ; 
and when this was obtained, these limited 
territories differed in no material respect 
from our modern parishes. Indeed it 
can scarcely admit of doubt that our 
parochial divisions arose chiefly from 
these lay-foundations, the differences in 
extent being accounted for by the vary
ing limits appointed for them at their 
origin. Their names were derived from 
some favourite saint, from the site, or the 
lordship to which they belonged, or from 
the mere fancy of the respective founders. 
Such appears to have been the origin of 
the lay parishes; and it is reasonable to 
conclude that as soon as this practice 
was established, the bishops and religious 
houses, in the districts or parishes in 
which they had reserved to themselves 
the right of presentation, followed the 
same course, by limiting the ecclesiastical 
profits of each church to the particular 
incumbent, and restricting the devotions 
as well as the offerings of the inhabitants 
to that church only. 

The earliest notice of these lay founda
tions of parishes is by Bede, about the 
year 700 (Hist. Eccl., lib. v. c. 4 and 5). 
J3y the end of the eighth century they 
had become frequent, as clearly appears 
from the charters of confirmation made 
to Croyland Abbey, by Ilertulph, king 
of Mercia, in which several churches 
of lay-foundation are comprehended. In 
the laws of king Edgar (A.D. 970) there 
is an express provision that every man 
shall pay his tithes to the most antient 
church or monastery where he hears 
God's service ; "which I understand 
not otherwise," says Selden, "than any 
church or monastery whither usually, 
in respect of his commorancy or his 
parish, he repaired; that is, his parish 
church or monastery." (History r:f Tithes, 
chap. ix. I, 4.) 

Althou1rh the origin of parishes gene
rally in England is pretty clearly ascer
tained, the history of the formation· of 
particular parishes is almost wholly un
known, and no evidence whatever can be 
produced on the subject. 

However satisfactory this account of 
the origin of parishes may be with refer
ence to country parishes, it furnishes no 
explanation of the origin of parishes in 
towns-a subject which is involved in 
great obscurity; and indeed the changes 
which the latter may be shown to have 
undergone within time of memory seem 
ro point to a different princi pie of forma
tion. 

The country parishes appear to be 
nearly the same in name and number 
at the present time as they were at the 
time of Pope Nicholas's ' Taxation,' com
piled in the reign of Edward I. (A.D. 
1288); but in some of the large towns the 
number of parishes has very considerably 
decreased. Thus, in the city of London 
there are at present I 08 parishes, though 
at the time of the 'Taxation' the number 
was 140 · in like manner in Norwich the 
number has been reduced from 70 in the 
time of Edward l., to 37 at the present 
day. In other antient towns, such as 
Bristol, York, and Exeter, the number does 
not appear to have materially changed, 
but the names have been often altered. 
The particular causes of these variations 
it would be difficult to trace; but grea~r 
changes might reasonably be exl'.ected ~n 
towns than in the country parishes! m 
consequence of more frequent fluctuatwns 
of wealth and population in the former. 
'Vhere a decrease has taken place in the 
number of town parishes in the three last 
centuries, it is probably to be accounted 
for by the. great reduction since. the Re
formation m the amount of oblat10ns and 
what are called personal tithes, ~~ich in 
cities were almost the only prov1s10n for 
the parochial clergy. . 

The size of English parishes varies 
much indifferent districts. In the northern 
counties they are extremely large, forty 
square miles being no unusu~l area [or a 
parish; and, generally speakmg, parishes 
in the north are said to average seven or 
eight times the area of the southern coun
ties. (See Rickman's Preface to Popula
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tion Returns rf 1831.) The boundaries 
of parishes in former times appear to have 
been often ill-defined and uncertain: but 
since the establishment of a compulsory 
provision fur the poor by means of assess
ments of the inhabitants of parishes, the 
limits have in general been ascertained 
with sufficient precision. 

It is not easy to ascertain the exact 
number ofparishes in England and Wales; 
for although they have been enumerated 
on several occasions, the number ascer
tained has usually depended up<m the 
object and purpose of the particular enu
meration. Thus in the returns under the 
Poor Law Commission, a parish is gene
rally considered as a place or district 
supporting its own poor, and from these 
returns it appears that the total number 
of such places is 14,490. But in this 
number are included many subdivisions 
of parishes, such as the townships in the 
northern counties, which by stat. 13 & 14 
Car. II., e. 12, f. 21, are permitted to 
mr.intain their own poor, and also other 
places which by act of parliament, though 
not parishes, have the same privilege. An
other difficulty, whieh has probably 
affected all the enumerations which have 
hitherto been made, is the large number 
of doubtful parishes. It is romewhat un
certain at the present day what circum
stances co~stitute a parish church. In the 
Saxon times, and for some centuries after 
the Conquest, the characteristics which 
distinguished a parish church from what 
were called field-churches, oratories, and 
chapels, were the rites of baptism and 
~epulture. (Selden, Hislor!J ef Tithes, ch. 
1x. 4; Digge·s Parsons' Cou11sellor, part i., 
chap. xii.) But in modern times this line 
of distinction would include as parish 
churches almost a!l chapels-of-ease, and 
also the churches and parochial chapels 
erected under the stat. 58 Geo. III., c. 45, 
" for building additional churches in 
populous places." The various views 
ei:ter!ained of the constituents of a parish 
will 111 a great measure account for the 
different results of the several enumera
tions which have been made· and this 
is in fact one of the reasons ~signed by 
Camden for the dilforence between the 
number of the parish churches in Eng
Luid and Wales stated to Henry VIIL in 

1520, by Cardinal Wolsey, and that stated 
about a century after to James I., the 
former being 9407, and the latter 9284. 
(Camden's Britannia, 161-2.) The sum 
total of the parishes mentioned in Pope 
Nicholas's ' Taxation' above referred to, 
as nearly as can be ascertained, appears 
to be between these two accounts. Black
stone says that the number of parishes in 
England and Wales had been computed 
at l 0,000, hut gives rather a questionable 
authority for his statement. ( Cammen
taries, vol. i., p. ll l.) In the Preface to 
the 'Population Returns' of 1831, above 
referred to, the number of parishes and 
parochial chapelries in England and 
Wales is said to be 10,/00, and in Scot
land 948; but in the next page, where a 
summary of the number of parishes in 
the different dioceses is given, the total 
is stated as 11,077. Perhaps the number 
of parishes in England and Wales (mean
ing by the term simply a district annexed 
to a church whose incumbent is by Jaw 
entitled to the perception of tithes in that 
district) may be taken to be about 11,000. 

(See Holland's ' Observations on the 
Origin of Parishes,' in Hearne's Dis
courses, vol. i., p. 194; and \Vhitaker's 
Histor.11 ef lYha/le.11, book ii., chap. I.) 

P AIUSH CLEHK, a person whose 
duty it is to assist the parson in the rites 
and ceremonies of the church. He is 
generally appointed by the incumbent, 
and, as Blackstone states, according to 
the common law he has a freehold in his 
office, of which he cannot be deprived by 
ecclesiastical censures; but a recent sta
tute has made an alteration in this respect. 
Parish clerks cannot enforce payment by 
legal process of the customary fees due 
to them. In churches or chapels erected 
under the Church Buildjng Acts the clerk 
is appointed annually by the minister. In 
some places the parish clerk is chosen by 
the inhabitants. In small parishes the 
offices of parish clerk and sexton are 
united in one person. In 1844 an act 
was passed ( 7 & 8 Viet. c. 54) 'for better 
regulating the offices of lecturers and 
parish clerks.' Under this act a person 
in holy orders may be appointed or elected 
to the office of church clerk, chapel clerk, 
or parish clerk. He is to be licensed by 
the bishop, in the same manner as sti

http:lYha/le.11
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pendiary cnrates, and when appointed 
otherwise than by the incumbent is to be 
subject to his eonsent and approval. It 
is further provided that all the profits 
and emoluments of the office of clerk are 
to be enjoyed so long as the person in 
holy orders who holds it performs all 
such spiritual and ecclesiastical duties as 
·the incumbent, with the sanction of the 
bishop, may require. The act expressly 
states that such person shall not have or 
acquire any freehold or absolute right to 
or interest in the said office of church 
clerk, chapel clerk, or parish clerk, but 
shall at all times be liable to be suspended 
or removed from such office by the same 
authority and on the like grounds as 
stipendiary curates may be removed. The 
act also enables any archdeacon or other 
ordinary to remove elerks not in holy 
orders who may be guilty of neglect or 
misbehaviour. 

PARK. This term, in its legal signi
fication as a privileged enclosure for 
beasts of the forest and chace, is at the 
present day nearly obsolete. Under the 
ancient forest-laws, the franchise of the 
highest degree was that of a forest, which 
was the most eomprehensive name, and 
contained within it the franchises ofchace, 
park, and warren. The only distinction 
between a chace and a park was, that the 
latter was enclosed, whereas a chace was 
always open, and they both differed from 
a forest, inasmuch as they had no pecnliar 
courts or judicial officns, nor any parti
cular laws, being subject to the general 
laws of the forest; or, as Sir Edward 
Coke maintains, to the common law ex
clusively of the forest-laws (4 Inst., 314). 
A chace aud a park differed from a forest 
also in the nature of the wild animals to 
the protection of which each was applied. 
The beasts of the forest, or beasts of 
venery, as they were called, were tantum 
silvestres, that is, as Manwood explains 
the phrase (Forest Laws, chap. iv., sec. 
4), animals such as the hart, hind, hare, 
boar, and wolt: which "do keep the co
verts, and haunt the woods more than the 
plains." On the other hand, the beasts of 
ehace or park, were tantum campesh'es, 
that is to say, they haunted the plains 
more than the woods. According to the 
strict legal meaning of the term, no sub

ject can set up a park without the king's 
grant, or immemorial prescription, which 
is presumptive evidence of such a grant. 
In modern times the term is little known, 
except in its popular .acceptation as an 
ornamental enclosure for the real or os
tensible purpose of keeping fallow deer, 
interspersed with wood and pasture for 
their protection and support. (Black
stone's Commentaries, vol. ii., p. 38.) 

PARKS, PUBLIC. [PUBLIC HEALTH.) 
P ARLIA1\1ENT, IMPERIAL, the 

legislature of the United Kingdom of 
Great Britain and Ireland, consisting of 
the king or queen [KING], the lords spi
ritual and temporal [LORDS, HousE oF), 
and the knights, citizens, aud burgesses 
[CoM~IONS, HousE oF] in parliament as
sembled. 

The word is generally considered to be 
derived from the French, 'parler,' It> 
speak. "It was first applied," says Black
stone, "to general assemblies of the states 
under Louis VII. in France, about the 
middle of the twelfth century." The 
earliest mention of it in the statutes is in 
the preamble to the statute of West
minster, A.D. 1272. 

Origin and Antiquity <f Parliament. 
The origin of any ancient inst~tution 

mnst be difficult to trace, when m the 
course of time it has undergone great 
changes ; and few subjects have afforded 
to antiquaries more cause for learned re
search and ingenious conjecture than the 
growth of our parliament into the fo~ 
which it had asswned when authentic 
records of its existence and constitution 
are to be found. Great councils of the 
nation existed in England both under the 
Saxons and Normans, and appear to have 
been common amongst all the nations of 
the north of Europe. They were called 
by the Saxons michel-synoth, OI' g_reat 
council; micliel-ge11wte, or great ~eetmg; 
and wittena-gemole, meeting of wise men 
-by the last of which they are .no~ most 
familiarly known. The constitu~10n of 
these councils cannot be known Y1th any 
certainty, and there has been mu~h con· 
troversy on the subject, and especially as 
to the share tif authority enjoyed by the 
people. Diff~rent i:eriods ~ave been ~= 
signed for their admittance mto the Iegis 
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Jature. Coke, Spelman, Camden, and 
Prynne agree that the commons formed 
part of the great synods or councils before 
the Conquest; but how they were sum· 
rnoned, and what degree of power they 
possessed, is a m~tter of ?ou?t and obs~u
rity. "The mam constitut10n of parha· 
ment, as it now stands," says Blackstone, 
" was marked out so long ago as the 
seventeenth year of King John, A.D. 1215, 
in the great charter granted by that 
prince, wherein he promises to summon 
all archbishops, bishops, abbots, earls, and 
greater barons [BARONS] personally, and 
all other tenants in chief under the crown 
by the sheriff and bailiffs, to meet at a 
certain place, with forty days' notice, to 
assess aids and scutages when necessary; 
and this constitution has subsisted, in fact 
at least, from the year I 266, 49 Hen. III., 
there being still extant writs of that date 
to snmmon knights, citizens, and bur
gesses to parliament." A statute, also, 
passed 15 Edw. II. (1322), declares that 
"the matters t.o be established for the es
tate of the king and of his heirs, and for 
the estate of the realm and of the people, 
should be treated, accorded, and estab
lished in parliament, by the king and by 
the assent of the prelates, earls, and 
barons, and the commonalty of the realm, 
according as had been before accustomed.'' 
In reference to this statute Mr. Hallam 
observes" that it not only establishes. by 
a legislative declaration, the present con· 
stitution of parliament, but recognises it 
as already standing upon a custom of 
some length of time." ( l Const. Hist., 5.) 

Constituent Parts ef Parliament. 
Of the king (or queen), the first in 

rank, nothing need be repeated in this 
place, 

The House of Lords is at present com
posed of-

Lords Spiritual. 
2 archbishops (York and Can

terbury) 
24 English Bishops 

4 Irish representative bishops 

Total, 30 

Lords Temporal. 
2 dukes of the blood royal 

20 dnkes 

20 marquesses 
115 earls 
21 viscoums 

200 barons 
16 representative peers of Scot

land 
28 representative peers of Ireland 

Total, 422 

The number has been greatly aug
mented from time to time, and there is no 
limitation of the power of. the crown. to 
add to it by further creations. The m
trodnction of the representative peers of 
Scotland and Ireland was effected on the 
union of those kingdoms, respectively, 
with England. The former are elected by 
the hereditary peers ofScotland descended 
from Scottish peers at the time of the 
Union, and sit for one parliament only; 
the latter are chosen for life by the peers 
of Ireland, whether hereditary or created 
since the Union. The power of the 
crown to create Irish peers is limited by 
the Act of Union, so that one only can be 
created whenever three of the peerages of 
Ireland have become extinct. 

The present compogition of the House 
of Commons is as follows :

England and ·wales. 
159 knights of shires 
341 citizens and burgesses 

Total, 500 
Scotland. 

30 knights of shires 
23 citizens and burgesses 

Total, 53 
Ireland. 

64 knights of shires 
41 citizens and burgesses 

Total, 105 
Total of the United Kingdom, 658. 

But this includes the borough of Sudbury 
disfranchised for gross corruption by 7 
& 8 Viet. c. 53 ; and the two members 
which this borough formerly returned 
have not yet been transferred to any 
other place. A full Tiew of the present 
system of representation is given in the 
article COMMONS, HousE OF. 
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The lords and commons originally 
were one assembly, but the date of their 
separation is not known. The following 
notice of this subject is taken from Mr. 
T. Erskine May's' Law, Privileges, Pro
ceedings, and Usage of Parliament,' p. 19. 
"When the lesser barons began to secede 
from personal attendar.ce, as a body, and 
to send representatives, they continued to 
sit with the greater barons as before ; but 
when they were joined by the citizens 
and burgesses, who, by reason of their 
order, had no claim to sit with the ba
rons, it is natural that the two classes of 
representatives should have consulted to
gether, although they continued to sit in 
the same chamber as the lords. The an
cient treatise, 'De Modo tenendi Parlia
mentum,' if of unquestioned authority, 
would be conclusive of the fact that the 
three estates ordinarily sat together; but 
when any difficult or doubtful case of 
peace or war arose, each estate sat sepa
rately, by direction of the king. But this 
work can claim no higher antiquity than 
the reign of Hichard I I., and its authority 
is only useful so far as it may be evidence 
of tradition, believed and relied on at that 
period. Misled by its supposed authen
ticity, Sir Edward Coke and Elsynge 
entertained no donbt of the facts as 
there stated; and the former alleged that 
be bad seen a record of the 30 Henry I., 
(1130) of the degrees and seats of the 
lords and commons as one body, and that 
the separation took place at the desire of 
the commons. • • • The enquiry how
ever is of little moment, for whether the 
commons sat with the lords in a distinct 
part of the same chamber, or in separate 
houses as at present, it can scarcely be 
contended that, at any time after the ad
mission of the citizens and burgesses, the 
commons intermixed with the lords, in 
their votes as one a3sembly. Their chief 
business was the voting of subsidies, and 
the bishops granted one subsidy, the lords 
temporal another, and the commons 
again a separate subsidy for themselves. 
The commons could not have had a voice 
in the grants of the other estates ; and al
though the authority of their name was 
constantly used in the sanction of Acts of 
Pa~·l~ament, they ordinarily appeared as 
petitioners. In that character it is not 

conceivable that they could have voted 
with the lords, and it is well known that 
down to the reign of Henry VI., no laws 
were actually written and enacted until 
after the parliament." • • • " When
ever this separation may have been ef
fected, it produced but little practical 
change in the uninterrupted custom of 
parliament. The causes of summons are 
still declared by the crown to the lords 
and commons assembled in one house; 
the two houses deliberate in separate 
chambers, but under one roof; they com
municate with each other by messages 
and conference ; they agree in resolutions 
and in making laws, and their joint de
termination is submitted for the sanction 
of the crown. They are separated, i~
de'ed, but in legislation they are practi
cally one assembly, as much as if they sat 
in one chamber, and in the presence of 
each other, communicated their separate 
votes." 

Power and Jurisdiction ef Parliament. 
1. Legislat'ive Authority collectively.

The authority of parliament exten.ds 
over the United Kingdom and all its 
colonies and foreign possessions. Th~re 
are no other limits to its power of makmg 
laws for the whole empire than those 
which are common to it and to all other 
sovereign authority, the willingness oft~e 
people to obey, or their power to re~1st 
them. It has power to alter the constit~
tion of the country, for that is the .consti
tution which the last act of parham~nt 
has made; and it may even take away life 
by acts of attainder. . 

Parliament does not in the ordm~ry 
course legislate directly for t~e co!ornes. 
For some, the queen in council le~1slates, 
and others have leo-islatures of their own, 
and propose laws" for their internal go
vernment, subject to the approval of the 
queen in council ; but these may after
wards be repealed or amended by acts ?f 
parliament. Their legislatures and their 
laws are both subordinate to the supreme 
power of the mother country. The con
stitution of Lower Canada was suspended 
in 1840; and a provisional government, 
with legislative functions and great ex
ecutive powers, was established by the 
British parliament. Slavery was abo
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lished by an act of parliament in 1833 
throughout all the British possessions, 
whether governed by local legislatures or 
not; but certain measures for carrying 
into effect the intentions of parliament 
were left for subsequent enactment by 
the local bodies, or by the queen in coun
cil. The House of Assembly of Jamaica, 
the most ancient of our colonial legisla
tures, had neglected to pass an effectual 
law for the regulation of prisons, which 
became necessary upon the emancipation 
of the negroes, and parliament immedi
ately passed a statute for that purpose. 
The Assembly were indignant at the in
terference of the mother country, and 
neglected their functions, until an act was 
passed by the imperir.l parliament which 
suspend~d the constitution of Jamaica un
less they resumed them. 

The pewer of imposing taxes upon 
colonies for the support of the parent 
state '.was attempted to be exercised by 
parliament upon the provinces of North 
America; but this attempt was the imme
diate occasion of the severauce of that 
country from our own. 

There are some subjects indeed, upon 
which parliament, in familiar language, 
is said to have no right to legislate, such 
for instance as the Church; but no one 
can intend more by that expression than 
that it is inexpedient to make laws as to 
such matters. Parliament has 'made a 
new distribution of portions of' Church 
property. The very prayers and services 
of the Church are prescribed by statute; 
and the Church Discipline Act is an in
stance of parliament regulating the con
duct of the ministers of the Church. 
Pa;l~ament has changed the professed 
religion of the country, and has altered the 
hereditary succession to the throne. To 
conclude, in the words of Sir Edward 
Coke, the power of parliament "is so 
transcendent and absolute, that it cannot 
~ c?nfined, either for causes or persons, 

, within any bounds.'' 
2. Distribution ef Powers between 

King, Lords, and Commons.-Custom and 
convenience have assigned to different 
branches of the legislature peculiar pow
ers, These are subject to any limitation 
or eve~ transference which parliament 
may thmk fit. The king swears at the 

coronation to govern "according to the 
statutes in parliament agreed upon," and 
these of course may be altered. Prero
gatives of the crown which have ever 
been enjoyed might yet be taken away 
by the king, with the consent of the three 
estates of the realm. The king sends and 
receives ambassadors, enters into treaties 
with foreign powers, and declares war or 
peace, without the concurrence of lords 
and commons; but these things he cannot 
do without the advice of his ministers, 
who are responsible to parliament. Cer
tain parliamentary functions are ex
ercised by the king, which are important 
in the conduct of legislation. 

Summons.-lt is by the act of the king 
alone that parliament can be assembled. 
There have been only two instances in 
which the lords and commons have met 
of their own authority, namely, previ
ously to the restoration of King Charles 
II., and at the Revolution in 1688. 

The first act of Charles 11.'s reign de
clared the lords and commons to be the 
two houses of parliament, notwithstand
ing the irregular manner in which they 
had been assembled, and all their acts 
were confirmed by the succeeding parlia
ment summoned by the king; which how
ever qualified the confirmation of them 
by declaring that " the manner of the as
sem bling, enforced by the difficulties and 
exigencies which then lay upon the na
tion, is not to be drawn into example." 
In the same manner the first act of the 
reign of William and l\fary declared the 
convention of lords and commons to be 
the two houses of parliament, as if they 
had been summoned according to the 
usual form, and the succeeding parlia
ment recognised the legality of their acts. 
[CONVENTION PARLIAJUENT.J But al
though the king may determme the pe
riod for calling parliaments, his preroga
tive is restrained within certain limits; 
and he is bound, by statute to issue writs 
within three years after the determination 
of any parliament; and the practice of 
providing mouey for the public service 
by annual enactl{l-ents renders it compul
sory upon him to summon parliament 
every year. · 

There is one contingency upon which 
the parliament may meet without sum
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mons, under the authority of an act of 
parliament. It was provided by the 6 
Anne, c. 7, that "in case there should be 
no parliament in being at the time of the 
demise of the crown, then the last pre
ceding parliament should immediately 
convene and sit at ·westminster, as if the 
said parliament had never been dissolved.'' 
By the 37 Geo. III., c. 127, a parlia
ment so revived would only continue in 
existence for six months, if not sooner 
dissolved. 

As the king appoints the time and 
place of meeting, so also at the com
mencement of every session he declares 
to both houses the cause of summons by 
a speech delivered to them in the House 
of Lords by himself in person, or by 
commissioners appointed by him. Until 
he has done this, neither house can pro
ceed with any business. 

The causes of summons declared do 
not make it necessary for parliament to 
consider them only, or tO proceed at once 
to the consideration of any of them. Af
ter the speech, any business may be com
menced ; and both Houses, in order to 
prove their right to act without reference 
to any authority but their own, invariably 
read a bill a first time pro Jorrna before 
they take the speech into consideration. 
Other business is also done very fre
quently at the same time. New writs 
are issued for places which have become 
vacant during the recess, returns are or
dered, and even addresses are presented 
on matters unconnected with the speech. 
In 1840 a question of privilege, arising 
out of the action of Stockdale against the 
printers of the house, was entertained 
before any notice was taken of her Ma
jesty's speech. 

Prorogation and Adjournment.-Parlia
ment can only commence its deliberations 
at the time appointed by the king; nei
ther can it continue them any longer than 
he pleases. He may prorogue parliament 
by having his command signified in his 
presence by the lord chancellor or 
speaker of the House of Lords to both 
houses, or by writ under the great seal, 
or by commission. The effect of a pro
rogation is at once to suspend all busi
nes~ until parliament may be summoned 
agam. Not only are the sittings of par

liament at an end, but all proceedings 
pending at the time, except impeach
ments by the commons, are quashed. A 
bill must be renewed after a prorogation, 
as if it had never been introduced, though 
the prorogation be for no more than a 
day. William III. prorogued parliament 
from the 21st October, 1689, to the 23rd, 
in order to renew the Bill of Rights, con
cerning which a diff~rence had arisen 
between the two houses that was fatal to 
it. It being a rule that a bill cannot be 
passed in either house twice in the same 
session, a prorogation has been resorted 
to, in other cases, to enable a second bill 
to be brought in. • 

Adjournment is solely in the power of 
each house respectively. It has not been 
uncommon indeed for the king's pleasure 
to be signified, by message or proclama
tion, that both houses should adjourn. 
Either of them however may decline 
complying with what can be considered 
as no more than a request. Business has 
frequently been transacted after the king's 
desire has been made known, and the 
question for adjournment put in the ordi
nary manner. 

lJissolution.-The king may also put 
an end to the existence of parliament by 
a dissolution. He is not however entirely 
free to define the duration of a parlia
ment, for after seven years it ceases to 
exist under the statute of George I., com
monly known as the Septennial Act. Be
fore the Triennial Act, 6 Wm. and Mary, 
there was no limit to the continuance of 
a parliament, except the will of the k~ng. 
Parliament is dissolved by proclamatio.n, 
after having been prorogued to a certam 
day. This practice, according to Hatsell, 
"which has now been uniform for above 
a century, has probably arisen from those . 
motives that are suggested by Charles I., 
in his speech in 1628, "that it should be 
a general maxim with kings themselves 
only to execute pleasing thini;s, and to 
avoid appearing personally m matters 
that may seem harsh and disagreeable.'' 

In addition to these several powers of 
calling a parliament, appointing its me~t
ing, directing the commencement of _its 
proceedings, determining them for an !Il
definite time by prorogation, and finally 
of dissolving it altogether, the crown bas 
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the creation of one entire branch of the 
legislature; together with other parlia
mentary powers, which will hereafter be 
noticed iu treating of the functions of the 
two houses. But though the name of the 
king or reigning queen is used on all the 
occasions above mentioned, the determina
tion when and how the prerogatives of the 
crown shall be employed depends on the 
cabinet, to whom the king intrusts the 
administration of the government. [CA
BINET; KING.] 

The judicial functions of the lords, and 
their power to pass bills affecting the 

peerage, which the commons may not 


· amend, are the only properties peculiar 

to them, apart from their personal privi

leges. 

Taxation.-The chief powers vested 
in the House of Commons are those of 
imposing taxes and voting money for the 
public service. Bills for these purposes 
can only originate in that house, and the 
lords may not make any alterations in 
them, except for the correction of clerical 
errors. On the opening of parliament, 
the king directs estimates to be laid be
fore the house, hut the amount may be 
varied by the commons at pleasure. 
Grants distinct from those proposed in 
the estimates cannot be made without the 
king's recommendation being signified. 
The commons will not allow the right of 
the lords to insert in a bill any pecuniary 
pe~alties or to alter the amount or appli
cation of any penalty imposed by them
selves; but the rigid assertion of this rule 
was found to be attended with much in
convenience, and a standing order was 
made in 1831, directing the Speaker in 
each case to report whether the object of 
the lords appears to be " to impose, vary' 
or take away any pecuniary charge or 
burthen on the subject," or " only to re
late to the punishment of offences, and 
the house shall determine whether it may
!Je ~xpedient in such particular case to 
ms1st upon the exercise of their privi
lege." In the present session ( 1846) also, 
th~ Commons have permitted certain 
railway bills to originate in the Honse of 
Lo:ds, notwithstanding the rates and tolls 
wh~ch must necessarily be levied under 
their. authority. 

R19/it 'If determining Elections.-Ano

ther important power peculiar to the 
commons is that of determining all mat
ters touching the election of their own 
members, and involving therein the 
rights of the electors. Upon the latter 
portion of their right a memorable con
test arose between the lords and commons 
in l 704. Ashby, a burgess of Aylesbury, 
brought an action at common law against 
the returning-officers of that town for 
having refused to permit him to give his 
vote at an election. A verdict was ob
tained by him, but a judgment was given 
against him in the Queen's Bench, which 
was reversed by the House of Lords 
upon a writ of error. The commons de
clared that "the determination of the 
right of election of members to serve in 
parliament is the proper business of the 
House of Commons, which they would 
always be very jealous of, and this juris
diction of theirs is uncontested ; that they 
exercise a great power in that matter, for 
they oblige the officer to alter his return 
according to their judgment; and that 
they cannot judge of the right of election 
without determining the right of the elec
tors, and if electors were at liberty to 
prosecute suits touching their right of 
giving voices in other courts, there might 
be ditlereut voices in other courts. which 
would make confusion, and be dishonour
able to the House of Commons ; and that 
therefore such an action was a breach of 
privilege." In addition to the ordinary 
exercise of their jurisdiction as regarded 
the right of elections, the commons relied 
upon an ac;t of the 7 Wm. III. c. 7, by 
which it had been declared that "the 
last determination of the House of Com
mons concerning the right of elections is 
to be pursued." On the other hand, it 
was objected that " there is a great dif
ference between the right of the electors 
and the right of the elected; the one is a 
temporary right to a place in parliament 
pro hii.c vice ; the other is a freehold. or a 
franchise. Who has a right to sit in the 
House of Commons, may be properly 
cognizable there; but who has a right to 
choose, is a matter originally established 
even before there is a parliament. A 
man has a right to his freehold by the 
common law, and the law having an
nexed his right of voting to his freehold, 
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it 1s of the nature of his freehold, and 
• must depend upon it. The same law that 

gives him his right must defend it for 
him, and any other power that will pre
tend to take away his right of voting, 
may as well pretend to tak11 away the 
freehold upon which it depends." These 
extracts from the Report of a Lords' 
Committee, 27 March, 1704, upon the 
conferences and other proceedings in the 
case of Ashby and White, give an epi
tome of the main arguments upon which 
each party in the contest relied. The 
whole of this Report, together with an
other of the 13th March, may be read 
with great interest. 

Encouraged by the decision of the 
House of Lords, five other burgesses of 
Aylesbury, now familiarly known as 
"the Aylesbury men," commenced ac
tions against the constables of their town, 
and were committed to Newgate by the 
House of Commons for a contempt of 
their jurisdiction. They endeavoured to 
obtain their discharge on writs of habeas 
corpus, but did not succeed. Tlie com
mons declared their counsel, agents, and 
solicitors guilty of a breach of privilege, 
and committed them also. Resolutions 
condemning these proceedings were 
passed by the lords; conferences were 
held, and addresses presented to the 
queen. At length the queen came down 
and prorogued parliament, and thus put 
an end to the contest and to the imprison
ment of the Aylesbury men and their 
counsel. 

The question which was agitated at 
that time has never since arisen. The 
commons have continued to exercise the 
sole power of determining whether elec
tors have had the right to vote while in
quiring into the conflicting claims of 
candidates for seats in parliament, and 
specific modes for trying the right of 
election by the house have been pre
scribed by statutes, and its determination 
declared to be "final and conclusive in 
all subsequent elections, and to all intents 
and purposes whatsoever." 

Connected with the power of the com
mons to adjudicate upon all matters re
lating to elections, may be mentioned 
their power over the eligibility of can
didates. John Wilkes was expelled, in 

1764, for being the author of a seditious 
libel. In the next parliament (February 
3, 1769) he was again expelled for an
other libel; a new writ was ordered for 
the county of Middlesex, which he re
presented, and he was re-elected without 
a contest; upon which it was resolved, on 
the 17th February, "that having been in 
this session of parliament expelled this 
house, he was and is incapable of being 
elected a member to serve in this pre.sent 
parliament." The election was declared 
void, but Mr. Wilkes was again elected, 
and his election was once more declared 
void, and another writ issued. A new 
expedient was now used. Mr. Luttrell, 
then a member, accepted the Chiltern 
Hundreds, and stood against Mr. Wilkes 
at the election, and being defeated, peti
tioned the house against the return of his 
opponent. The house resolved that al
though a majority of the electors had 
voted for Mr. Wilkes, Mr. Luttrell ought 
to have been returned, and they amended 
the return accordingly. Against this pro· 
ceeding the electors of Middlesex pre
sented a petition, without effect, as the 
house declared that Mr. Luttrell was duly 
elected. The whole of these proceeclings 
were severely condemned, and on the 
3rd of May, 1 i82, the resolution of the 
17th of February, 1769, was ordered to 
be expunged from the journals as "sub
versive of the rights of the whole body 
of electors of this kingdom." A resolu
tion similar to that expunged had been 
passed in the case of the unfortunate Hall, 
in 1580, as part of the many punishments 
inflicted upon him, which we shall have 
occasion to mention. 

Oaths.-The power of administering 
oaths exercised by the lords is not 
claimed by the House of Commons. They 
formerly endeavoured to attain the _e1;1d 
supposed to be secured by the adm1ms· 
tration of an oath, by resorting to the au
thority of justices of the peace who hap
pened to be members of their own body; 
but this and other expedients of the same 
kind have long since been abandoned, 
and witnesses guilty of falsehood are 
punished by the house for a breach of 
privilege. Election committees have 
power by statute to administer . oaths, 
and witnesses who give false evidence 
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before such committees are guilty of 
perjury. · 

3. Privileges.-Both houses of parlia
ment possess various powers and privi
leges for the maintenance of their col
lective authority, and for the protection, 
convenience, and dignity of individual 
members. At the commencement of 
each parliament, the Speaker, on behalf 
of the commons, has " laid claim to them 
of the king" since the reign of Henry 
VIII., but they appear to have been al
ways erijoyed with equal cert~inty before 
that time. Some of them have been sub
sequeutly confirmed, modified, and even 
abolished by acts of parliament, but the 
petition of the Speaker remains un
changed, and prays for some which have 
been disallowed by law since the original 
form was adopted. 

Commitment and Fines.-The power 
of commitment for contempt has always 
been exercised by both houses. It has 
been repeatedly brought under the cog
nizance of the courts, and allowed with
out question. Mr. Wynn in his 'Argu
ment,' states that there are upwards of 
one thousand cases of commitment by the 
House of Commons to be found in their 
Journals since 1547. Breaches of privi
lege committed in one session may be 
punished by commitment in another, as 
m the well-known case of '.\forray, in 
1751-2, who was imprisoned in Newgate 
for a libel until the end of the session, and 
on ~he next meeting of parliament was 
agam ordered to be committed· but he 
had absconded in the meanwhil~. Con
tempts. of a former parliament may also 
be pun~shed.. The lords may commit for 
a defimte period beyond the duration of 
the session or parliament ; but a commit
me~t by the commons holds good only 
until the close of the session. 

The house of lords, in addition to the 
po'!er o~ ~ommi!ment, may impose fines. 
This privilege is no longer exercised 
by the commons ; but amongst the most 
remarkable cases in which it was for
merly used, we may mention that of 
Mr. Hall, a member who had incurred 
~,heir displeasure, by publishing a work 

very slanderous and deroITTttory to the 
general authority, power, ~nd state of 
the house, and prejudicial to the validity 

of its proceedings in making and esta
blishing laws," and was ordered to "pay 
a fine to the queen of five hundred 
marks." The house at the same time 
assumed a power not found to have 
been exercised in other cases. It com
mitted Mr. Hall to the Tower, and 
ordered that he should remain there for 
"six months, and until he should make 
retraction of the book."' This punish
ment was commitment for a time certain 
without reference to the continuance of 
the session, and, in the event of a refusal 
to retract the book, amounted to per
petual imprisonment. A practice still 
exists which partakes of tlie nature of 
a fine. There are certain fees payable 
by persons committed to the custody of 
the serjeant-at-arms. and it is usual on 
discharging them out of custody to attach 
the condition of the "payment of the 
fees." These fees are occasionally re
mitted under particular circumstances
as, for example, on account of the po
verty of the prisoner. 

J:.1·eedom efSpeech.-Freedom of speech 
is one of the privileges claimed by the 
Speaker on behalf of the commons, but it 
has long since been confirmed as the right 
of both houses of parliament by statutes. 
It was ackuowledged by an act in the 
reign of Henry VIII., by which the pro
ceedings of the staunary court with re
spect to Richard Strode, a member, who 
was fined and imprisoned by that court 
for having proposed a bill to regulate 
the tinners in Coruwall, were declared 
illegal, and the repetition of similar en
croachments upon the privilege of par
liament provided against. The language 
however was thought ambiguous, and it 
was by limiting its operation to the case 
of Strode, that a judgment was obtained 
in the King's Bench against Sir John 
Elliot, Denzil Hollis, and Valentine,.in 
the reign of Charles I. A true inter
pretation of the law was subsequently 
established by resolutions of both houses 
of parliament, and by a formal reversal 
of this judgment by the house of lords. 
The most solemn recognition of the pri
vilege is contained in the Bill of Rights, 
which declares "that the freedom of 
speech and debates and proceedings in 
parliament onght not to be impeached 
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or questioned in any court or place out of 
parliament." 

There are however certain legal inci
dents to this privilege which it is ne
cessary to notice. The law presumes 
that everything said in parliament is 
with the view to the public good and 
necessary for the conduct of public busi
ness; but should the member publish his 
speech, he is viewed as an author only, 
and if it contain libellous matter, he will 
not be protected by the privilege of par
liament. In 1795 an information was 
filed against Lord Abingdon for libel. 
His lordship had accused his attorney, in 
parliament, of improper conduct in his 
profession. He afterwards published his 
speech in several newspapers at his own 
expense. His lordship pleaded his own 
cause, and contended that he had a right 
to print what he had, by the law of par
liament, a right to speak ; but Lord 
Kenyon said "that a member of parlia
ment had certainly a right to publish his 
speech, bnt that speech shoulq not be 
made a vehicle of slander against any 
individual; if it was, it was a libel." In 
1813 a much stronger case of the same 
kind occured. Mr. Creevey, a member, 
had made a charge against an individual 
in the house of commons, and incorrect 
reports of his speech having appeared in 
several newspapers, Mr. Creevey sent a 
correct report to an editor, requesting him 
to publish it in his newspaper. A jury 
found Mr. Creevey guilty of libel, and 
the court of King's Bench refused an 
application for a new trial; on which 
occasion Lord Ellen borough said, "a 
member of that house has spoken what 
he thought material and what he was at 
liberty to speak, in his character as a 
member of that house. So far he is 
privileged: but he has not stopped there; 
but, unauthorized by the house, has chosen 
to publish an account of that speech in 
what he has pleased to call a l.lorrected 
form, and in that publication has thrown 
out reflections injurious to the character 
of an individual." 

Freedom from Arrest.-The Speaker's 
petition prays on behalf of the commons, 
"that their persons, their estates, and 
servants, may be free from arrests and all 
molestations." These words are not more 

extensive than the privilege as formerly 
enjoyed, and instances in which it has 
been enforced may be found in nearly 
every page of the earlier volumes of the 
Journals. This privilege has however 
been limited by statutes, the last of which 
(10 Geo. III. c. 50) states in the pre
amble that the previous laws were in
sufficient to obviate the inconveniences 
arising from the delay of suits by reason 
of privilege of parliameut, and enacts 
that "any person may at any time com
mence and prosecute any action or suit, 
&c., against any peer or lord of parlia
ment, or against any of the knights, 
citizens, or burgesses for the time being, 
or against any of their menial or any 
other servants, or auy other person en
titled to the privilege of parliament, 
and no such action shall be impeached, 
stayed, or delayed by or under colo.ur 
or pretence of any privilege of parlia
ment." Obedience to any rule of the 
courts at Westminster may be enforced 
by distress . infinite, in case any person 
entitled to the benefit of such rule shall 
choose to proceed in that way. 

The persons of members are still free 
from arrest or imprisonment in civil 
actions, but their property is as liable to 
the legal claims of all other persons ~ 
that of any private individual. Their 
servants no longer enjoy any privilege or 
immunity whatever. 

The privilege of freedom from ar~est 
has always been subject to the exceptwn 
of cases of " treason, felony, and surety 
of the peace;" and though in o~h~r cri
minal charges each house may, if it see 
fit, prevent the abstraction of a member 
from his parliamentary duties, the case 
of Lord Cochrane, in 1815, will show 
how little protection the house of com
mons extends to its members in such 
cases. Lord Cochrane, having been in
dicted and convicted for it conspiracy, 
was committed to the King's Bench 
prison. He afterwards escaped, and was 
arrested by the marshal while sitting on 
the privy counsellor's bench in the house 
of commons, on the right band of the 
chair, at which time there was no mem
ber present, prayers not having been read. 
The committee of privileges declared that 
by this proceeding of the marshal of the 
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King's Bench "the privileges of parlia
ment did not appear to have been vio
lated so as to call for the interposition 
of the house." 

Courts of justice have committed 
privileged persons for contempt, and 
parliament has refused to protect them. 
By a standing order of the l10use of 
lords, 8th June, 1757, it was declared 
"that no peer or lord of parliament hath 
privilege of peerage or of parliament 
against being compelled by process of 
the courts of Westminster-hall to pay 
obedience to a writ of habeas corpus 
directed to him ; " and in the case of Earl 
Ferrers, it was decided that an attach
ment may be granted if a peer refuses 
obedience to the writ of habeas corpus. 
There have been two recent cases, that 
of !\fr. Long Wellesley in 1831, and that 
of !\fr. Lechmere Charlton in 1837, in 
which members committed by the lord
chancellor for contempt have laid claims 
to privilege, which were not admitted by 
the honse of commons. 

Peers and lords ofparliament are always 
free from arrest on civii process ; and as 
regards the commons, their privilege is 
supposed to exist for 40 days after every 
prorogation and 40 days before the next 
appointed meeting. 

Jurisdiction ef Courts ef Law in lriat
ter-s of l'rivilege.-In connection with the 
exercise of privilege, an important point 
of law arises as to the jurisdiction of 
courts of justice. It is one of great in
terest and still greater doubt at the pre
sent moment, and has at various times been 
the occasion of much dispute and diffi
culty. Each house of parliament is 
ac~~owledged to be the judge of its own 
prmleges. Sir Edward Coke affirms, 
"whatever matter arises concerning either 
ho~se of. parliament, ought to be ex
anuned, discussed, and adjudged in that 
house to which it relates, and not else
where:" ( 4 Inst.) But again, in the dis
put.es lil the case of the Aylesbury meu, 
which has been already referred to, the 
lords communicated to the commons at a 
conference a resolution, "that neither 
house of parliament have power by any 
vote or declaration to create to them
selves new privileges not warranted by 
the known laws and customs of parlia

ment," which was assented to by the 
commons. (14 Commons' Journals, 555, 
560.) The degree of jurisdiction to 
be exercised by the courts and the pro
per mode of dealing with actions involv
ing matters of privilege, it would indeed 
be difficult to determine, after the incon
sistencies which have been shown in 
practice and the great variety of opinions 
expressed by learned men. No more 
than a concise statement of a few cases 
will be needed to show the difficulties in 
which the question is involved. 

First, as to the right of courts to in
quire into the existence and nature of 
privileges claimed by either House of 
Parliament. Coke Jays it down that 
"judges ought not to give any opinion of 
a matter of parliament, because it is not 
to be decided by the common laws; but 
sec1mdum leges et consuetudi11em parlia
menti; and so the judges in divers par
liaments have confessed." ( 4 Inst., 15.) 
When Paty, one of the Aylesbury men, 
was brought before the Queen's Bench 
on a writ of habeas corpus, Mr. Justice 
Powell said "this court may judge of 
privilege, but not contrary to the judg
ment of the House of Commons;" and 
again, "this court judges of privilege 
only incidentally: for when an action is 
brought in this court, it must be given 
one way or other." (2 Lord Raymond, 
1105.) The 'opinions of other judges to 
the same effect, expressed at different 
times, might also be given. The words 
contained in the Bill of Ri$hts, that the 
" debates and proceedings m parliament 
ought not to be impeached or questioned 
in any court or place out of parliament," 
are generally relied upon in confirmation 
of this doctrine. If this view were al
ways taken of the question, little differ
ence between parliament and the courts 
of Jaw would arise. The course would 
be simple. Whatever action might be 
brought would be determined in a man
ner agreeable to the house whose privi
leges were questioned ; and if the lords, 
in case of appeal, were to abide by the 
same rule, there would be no dissensions. 
But as such unanimity of opinion has not 
always existed, there has been a clashing 
of jurisdictions which nothing probably 
but a statute can prevent for the future. 
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A judgment was obtained against Sir 
W. Williams, the Speaker of the House 
of Commons, in the second year of James 
II., for having caused a paper entitled 
'Dangerfield's Narrative' to be printed 
by order of the house. This the house 
declared to be" an illegal judgment," and 
against the freedom of parliament. A 
bill was also brought in to reverse the 
judgment, but it miscarried in three dif
ferent sessions. (10 Commons' Journals, 
177, 205.) 

The denial of the exclusive jurisdiction 
claimed by the commons in 1704, in 
respect of the right of elections, as stated 
above, is another important occasion iu 
which the privilege of the commons has 
clashed with the judgments of legal tri
bunals. 

The only other case which need be 
mentioned in this place is that of Stock
dale v. Hansard. Messrs. Hansard, the 
printers of the House of Commons, had 
printed, by order of that house, the Re
ports of the Inspectors of Prisons, in 
which a book published by Stockdale 
was described in a manner which he con
ceived to be libellous. He brought an 
action against Messrs. Hansard during a 
recess, but had a verdict against him 
upon a plea of justification, as the jury 
considered the description of the work in 
question to be accurate. Ou that occa
sion Lord Chief Justice Deuman, who 
tried the cause, made a declaration ad
verse to the privileges of the house., which 
Messrs. Hansard had set up as part of 
their defence. In his direction to the 
jury, his lordship said "that the fact of 
the House of Commons having directed 
Messrs. Hansard to publish all their 
parliamentary reports is no justification 
for them, or for any bookseller who pub
lishes a parliamentary report containing 
a libel against any man." In consequence 
of these proceedings, a committee was 
appointed, on the meeting of parliament 
in 1837, to examine precedents and to 
ascertain the law and practice of parlia
ment iu reference to the publication of 
papers printed by order of the house. 
The result of these inquiries was the 
passing of the following resolutions by 
the house:

"That the power of publishing such 

of its reports, votes, and proceedings as 
it shall deem necessary or conducive to 
the public interests is an essential inci
dent to the constitutional functions of 
parliament, more especially of this house 
as the representative portion of it. 

"That by the law and privilege of par
liament, this house has the sole and ex
clusive jurisdiction to determine upon 
the existence and extent of its privileges, 
and that the institution or prosecution of 
any action, suit, or other proceeding, for 
the purpose of bringing them into discus
sion or decision before any court or tri
bunal elsewhere than in parliament, is a 
high breach of privilege and renders all 
parties concerned therein amenable to its 
just displeasure, and to the punishment 
consequent thereon. 

"That for any court or tribunal to as
sume to decide upon mlitters of privilege 
inconsistent with the determination of 
either House of Parliament is contrary to 
the Jaw of parliament, and is a breach 
and contempt of the privileges of parlia
ment." 

Notwithstanding these resolutions, 
Stockdale immediately commenced an
other action. The Queen's Bench de
cided against the privileges of the i1ouse. 
A third action was then brought by 
Stockdale, and not being defended, judg
ment went by default, and the damages 
were assessed in the sheriff's court. 

As yet the jurisdiction of the courts to 
inquire into the privileges of parliam~nt 
and to give judgments inconsistent with 
its determination has alone been touched 
upon; the next question is as to the m?d.e 
of dealing with actions involving pr!Vl· 
Jege when brought in the courts. The 
practice has been extremely vario.us a~d 
inconsistent, as a rapid view of 1t will 
show. An action had been brought 
against Topham, the serjeant-at-arms, for 
executing the orders of the House of 
Commons in arresting certain persons. 
Topham pleaded to the Jurisdiction qf tl1e 
court, but his plea was overruled, and 
judgment was given against him. The 
house declared the judgment to be .a 
breach of privilege, and committed Sir 
F. Pemberton and Sir T. Jones, the 
judges, to the custody of the serjeant. 
(10 Commons' Journals, 227.) In speak

http:vario.us
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ingofthis proceeding, Lord Ellenborough 
expressed his surprise " that a judge 
should have been questioned for having 
given a judgment which no other judge 
who ever sat in his place could have dif
fered from." 

In the case of Ashby and White so 
often referred to, the commons declared 
"that whoever shall presume to com· 
m~nce any. action, and all attorneys, soli
citors, counsellors, and serjeants-at-law 
soliciting, prosecuting, or pleading in any 
case, are guilty of a high breach of the 
privileges of this house." The effect of 
this resolution, if obeyed, would be to 
prevent the courts from coming to any 
decision at all upon matters of privilege, 
as an action would be stopped at its com
mencement; but the principle has not 
been adhered to. 

When Sir Francis Burdett brought ac
tions against the Speaker and the ser
jeant-at-arms, in 181 O, for taking him to 
the Tower in obedieuce to the orders of 
the Honse of Commons, they were di
rected to plead, and the attorney-general 
received instructions to defend them. A 
committee at the same time reported a 
resolution "that the bringing these ac
tions fJr acts done in obedience to the 
orders of the house is a breach of privi
lege," but it was not adopted by the 
house. The actions proceeded in the 
regular course, and the Court of King's 
Bench sustaiued and vindicated the au
thority of the house_ 

It has been already said that Stock
dale'.s first action was brought when 
parliament was not sitting. Having 
no specific directions from the house, 
Messrs. Hansard pleaded to the action. 
On the general issue they proved the 
orders of the house, which were held to 
be no protection, but had judgment upon 
a plea which would have availed them 
eqt~ally had they printed the report com
pl~1ned of on their own account. ]\"ot
w1ths!Unding its resolutions, the house, 
on bemg acquainted with this action, in
stead of acting upon them when a second 
was commenced, reverted to the prece
dent of 1810, and directed Messrs- Han
sard to plead, and the attorney-general 
to defend them. In this case nothino
but the privileges of the House of Com~ 
, VOL, II, 

rnons were relied upon in defence of 
Messrs. Hausard, and the Court of Queen's 
Bench unanimously decided against them. 
Still the House of Commons was reluc
tant to act upon its own resolutions, and 
instead of punishing the plaintiff and his 
legal advisers, "under the special circum
stances of the case,'' it ordered the dam-· 
ages and costs to be paid. The resolu
tions however were not rescinded, and it 
was then determined that in case of future 
actions, Messrs_ Ilar,sard should not 
plead at all ; and that the parties shonld 
suffer for their contempt of the rcsoln
tions and authority of the house. Anotht r 
action was brought by the same persou 
and for the same publication. Messrs. 
Hansard did not plead, the judgment 
.went against them by default, and the 
damages were assessed by a jury in the 
sheriffs court at 600/. The sheriffs of 
Middlesex levied for that amount, but 
having been served with copies of the 
resolutions of the house, they were anxi
ous not to pay the mouey to Stockdale 
until they were unable to delay the pay· 
ment any longer- At die opening of the 
session of parliament in 1840, die money 
was still in their hands. The House of 
Commons at once eutered on the consi
deration of these proceedings, which had 
been carried on in spite of its resolutions, 
and in the first place committed Stock
dale to the custody of the serjeant-at-armf. 
The sheriffs were desired to refund the 
money, and, on their refusnl, were also 
committed. Mr. Howard, the solicitor of 
l\fr_ Stockdale, was suffered to escape 
with a reprimand. The sheriffs retained 
possession of the money until an attach· 
ment was issued from the Queen's Bench, 
when they paid it over to Stockdale. 
Stockdale, while in prison, commenced a 
fourth action by die same solicitor, and 
with him was committed to Newgate for 
the offence; and Messrs- Hansard were 
again ordered not to plead. Once more 
judgment was entered up against them, 
and a writ of inquiry of damages issued-

M r. France, the under-sheriff, upon 
whom the execution of this writ de
volved, having been served with the 
resolutions of the commons, expressed, 
by petition, his anxiety to pay oliedience 
to them, and sought the protection of 

2 li 
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the house. He then obtained leave to \ which does not stay the actions. If 
show cause before the court of Queen's 
Bench on the fourth day of Easter term 
why the writ of inquiry should not be 
executed. Meanwhile the imprisonment 
of the plaintiff and his attorney did not 
prevent the prosecution of further actions. 
Mr. Howard's son, and his clerk, Mr. 
Pearce, having been concerned in eon-
ducting suc.h actions, were committed for 
the contempt, and Messrs. Hansard, as 
before, were instructed not to plead. At 
length, as there appeared to be no pro
bability of these vexatious actions being 
discoutinued, a bill was introduced into 
ihe commons and passed, by which pro
ceedingg, criminal or civil, against per
sons for publication of papers printed by 
order of either house of parliament, are 
to be stayed by the courts, upon delivery 
of a certificate and affidavit to the effect 
that such publication is by order of par
liament. (Act 3 & 4 Viet. c. 9.) 

In executing the Speaker's warrant for 
taking l\Ir. Howard into custody, the mes
sengers had remained some time in his 
house, for which he brought an action of 
trespass against them. As it was possible 
that they might have exceeded their au
thority, and as the right of the house of 
commit was not directly brought into 
question, the defendants were, in this 
case, instructed to plead ; although a 
clause for staying further proceedings in 
the action was contained in the bill which 
was pending, at that time, in the house 
of lords; by whom however it was after
wards omitted: and the house of com
mons is still involved in litigation on ac
count of the exercise of its privileges. 

Mr. :May remarks ('Law, Privileges, 
&c. of Parliament') that '"fhe present 
position of privilege is, in the high
est degree, unsatisfactory. Assertions 
of privilege are made in parliament, 
and denied in the courts ; the officers who 
e.xecute the orders of parliament are 
liable to vexatious actions, and if verdicts 
are obtained against them, the damages 
and costs are paid by the Treasury. 
The parties who bring such actions in
stead of lieing prevented from proceeding 
with them by some legal process acknow
ledged by the courts, can only be coerced 
hy an unpopular exercise of privilege, 

parliament were to act strictly upon its 
own declarations, it would be forced to 
commit not only the parties, but their· 
counsel and their attorneys, the judges 
and the sheriffs; and so great would be 
the injustice of pnnishing the public 
officers of justice for administering the 
Jaw according to their consciences and 
oaths, that parliament would s]lrink from 
so ''iolent an exertion of privilege. And 
again, the intermediate course adopted in 
the case of Stockdale v. Hansard, of co
ercing the sheriff for executing the judg
ment of the court, and allowing the 
judges who gave the obnoxious judgment 
to pass without censure, is inconsistent in 
principle, and betrays hesitation on the 
part of the house, distrust of its own au
thority, or fear of public opinion" (p.129, 
130). 

Forms qf Procedure. 
1'feeting ef Parliament: I'reliminaiJ 

Proceedinqs.-On the meeting of a new 
parliament it is the practice for ~he lord 
chancellor, with other peers appomted by 
commission under the great seal for t~at 
purpose, to open the parliament by stating 
"that her Majesty will, as soon as the 
members of both houses shall be swor~, 
declare the causes of her calling tins 
parliament; and it being necessary a 
Speaker of the house of commons should 
be first chosen, that you, gentlemen of the 
house of commons, repair to the place 
where you are to sit, and there proceed 
to the appointment of some proper person 
to be your Speaker ; and that you present 
such person whom you shall so choose 
here, to-morrow (at an hour ~tat~d) ~or 
her Majesty's royal approbation. 1he 
commons. then proceed at once to the 
election of their Speaker. If any debate 
arises the clerk at the table acts as 

' ·to theSpeaker, and standing up, pomts th 
members as they rise. He also puts e 
question. When the speaker is chos~n, 
his proposer and seconder conduct him 

d' theto the chair, where, stan mg on kes 
upper step, he thanks the house and ta 
his seat. It is usual for some me~~: 
to congratulate him when he has k r 
the chair. As yet he is only Speat~e 
elect, and as such presents himself on 
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following day in the house of lords, 
when it has been customary for him to 
acquaint the lords commissioners that 
the choice of the commons has " fallen 
upon him," that he feels the difficulties of 
his high and arduous office, and that, "if 
it should be her Majesty's pleasure to 
disapprove of this choice, her majesty's 
faithful commons will at once select some 
other member of their house better quali
fied to fill the station than himself." It 
is stated by Hatsell, that there have been 
only two instances "in which neither this 
form, of having the royal permission to 
proceed to the election of a Speaker, nor 
the other, of the king's approbation of 
the person elected, have been observed. 
The first is the election of Sir Harbottle 
Grimstone, on the 25th of April, 1660, 
to be Speaker of the Convention Parlia
ment which met at the Restoration; the 
other is the election of l\Ir. Powle, 22nd 
January, 1688-9, in the Convention Par
liament at the Revolution." The only 
instance of the royal approbation being 
refused is in the case of Sir Edward 
:seymour in 1678. Sir John Topham 
i~deed was chosen Speaker in 1450, but 
his excuse was admitted by the king, and 
a?other was chosen by the commons in 
his place. In order to avoid a similar 
proceeding on the part of the king, Sir 
Edward Seymour, who knew that it had 
been determined to accept his excuse, 
omitted the usual form. Of late years 
the speaker's address, upon this occasion, 
has been very considerably modified. 
(See May's 'Parliament,' p. 137.) 

When the Speaker has been approved, 
he lays claim on behalf of the commons, 
"by humble petition, to all their ancient 
an~ und?ubted rights and privileges,'' 
which bemg confirmed, the Speaker with 
the commons retires from the bar of 
the house of lords. 
-Both houses then proceed to take the 

oaths required by law. In the commons 
the Speaker takes them before any other 
memb.er.. Three or four days are usually 
occupied ID this duty before the queen 
declar~s. to both honses, in person or by 
c_<>mm1ss1on, the causes of calling the par
liament. From this time business pro:ds ~egularly. The first thing usually 

ne m both houses is to vote an ad

dress in answer to the speech from the 
throne. 

Before any business is undertaken, 
prayers are read; in the house of lords 
by a bishop, and in the commons bv 
their chaplain. The lords usually meet at 
five o'clock in the afternoon, the commons 
at four. 

Conduct efBusiness, Divisions, g.c.-In 
the house of lords business may proceed 
when three peers are present, but forty 
members are required to assist in the 
ddiberations of the lower house. If that 
number be not present at four o'clock in 
the afternoon, or if notice be taken, or 
if it appear on a di vision, that less than 
that number are present,. the Speaker 
adjourns the house until the next sitting 
day. In both houses all questions are 
decided by a majority, but in the lords 
proxies are counted, while in the com
mons none may vote but those present 
in the honse when the question is put by 
the Speaker or chairman. When any 
question arises upon which a difference 
of opinion is expressed, it becomes ne
cessary to ascertain the numbers on each 
side. In the lords, the party in favour 
of the question are called "content,'' and 
that opposed to it "not-content." In the 
commons these parties are described as 
the "ayes" and "noes." When the 
Speaker cannot decide by the voices 
which party has the majority, or when 
bis decision is disputed, a division takes 
place. This is effected in the lords by 
sending the" contents" or "noncontents," 
as the case may be, to the other side of 
the bar, and leaving one party in the 
house. Each party is thus counted se
parately. The practice in the other 
house, until 1836, was to send one party 
forth into the lobby, the other rernaini11g· 
in the house. Two tellers for each party 
then counted the numbers, and reported 
them. In 1836 it was thought advisahle 
to adopt some mode of recording the 
names of members who voted, and for 
this purpose several contrivances were 
proposed. The one adopted and now in 
operation is this :-There aretwo lobbies, 
one at each end of the house ; and on a 
division the house is entirely cleared, one 
party being sent to each of the lobbies. 
Two clerks are stationed at each of the 

• . 2 H 2 
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entrances to the house, holding lists of 
the members in alphabetical order printed 
upon large sheets of thick pasteboard so 
as to avoid the trouble aud delay of turn
ing over pages. While the members are 
passing into the house again, the clerks 
place a mark against each of their names, 
and the tellers count the number. These 
sheets of pasteboard are sent off to the 
printer, who prints the marked names 
in their order; and the division lists are 
then delivered on the following morning 
together with the votes and proceedings 
of the house. This plan has been quite 
successful ; the names are taken down 
with great accuracy, and very little delay 
is occasioned by the process. 

In committees of the whole house, 
divisions are to be taken by the members 
of each party crossing over to the opposite 
side of the house, unless five members 
require that the names shall be noted in 
the usual manner; but practically no 
such distinction is now observed. 

matters. The former are introduced 
directly by members ; the latter are 
brought in upon petitions from the parties 
intetested, after the necessary notices have 
been given, and all forms required by 
the standing orders have been complied 
with. 

With few exceptions, public bills may 
originate in either house, unless they be 
for granting supplies of any kind, or in
volve directly or indirectly the levying 
or appropriation of any tax or fine upon 
the people. The exclusive right of the 
commons to deal with all legislation of 
this nature affects very extensively the 
practice of introducing private bills into 
either house. Thus, all those which au
thorise the levying of local tolls or rates 
are brought in upon petition to the lower 
house. These compose by far the greater 
part of all private bills. All measures of 
local improvement, whether for enclosing 
land, lighting, watching, and improv!ng 
towns, establishing police, or makmg 

In addition to the power of expressing roads, bridges, railways, canals, or other 
assent or dissent by a vote, peers may Ipublic works, originate in the commons. 
record their opinion and the grounds of 
it by a" protest," which is entered in the 
Journals, together with the names of all 
the peers who concur in it. 

When matters of great interest are to 
be debated in the upper house, the lords 
are " summoned ; " and in the house of 
commons au order is occasionally made 
that the house be called over, and mem
hers not attending when their names are 
called, are reported as defaulters, and 
ordered to attend on another day, when, 
if they are still absent and no excuse be 
offered, they are sometimes committed to 
the custody of the serjeant-at-arms. 

The business which occupies nearly 
the whole attention of both houses (if we 
except the hearing of appeals by the lords 
aud the trial of controverted elections by 
the commons) is the passing of bills; and 
the mode of proceeding with respect to 
them may be briefly described in the first 
place. 

Bills, Public and Private. 

Bills are divided into two classes-
such as are of a public nature affecting 
the general interests of the state, and 
suoh as relate only to local or private 

On the other hand, many bills of a per
sonal nature are always sent down from 
the lords, such as bills affecting private 
estates, and for dissolving marriages. As 
a question of principle it is perhaps u~a
voidable that so large a proportion of bills 
must begin in one house, but much ob
struction to business and a very unequal 
division of labour are the results of the 
practice, which will be relieved, in some 
measure, by the arrangement already re
ferred to (p. 459) in regard to railway 
bills. Bills affecting the peerage must 
originate in the lords, and acts of .grace 
with the crown, where the prerogative of 
mercy is vested. . 

Progress ef Bills: Public Bills.-In 
the house of lords any member may pre
sent a bill; and in the commons mo
tions for leave to bring in bills of a pub
lie nature are not very frequently. refused. 
The more usual time for opposmg any 
measnre in its progrees is on ~~e second 
reading, when all the ~ro~1s10ns arf.e · 
known, and the general pnnc1ple an~ e 
feet of them may be considered. "h~n 
leave is given to bring in a bi.II, certam 
members are ordered to prepare it, who.are 
the proposer and seconder of the motion,. 
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to whom others are sometimes added. It 
is then brought in and read a first time, 
and a day is fixed for the second reading, 
which generally leaves a sufficient inter
val for the printing and circulation of the 
bill. 

It has been already said that the second 
reading is the occasion on which a bill is 
more particularly discussed. Its prin
ciple is at that time made the subject of 
discussion, and if it meet with approval, 
the bill is committed, either to a commit
tee of the whole house or to a select com
mittee, to consider its several provisions 
in detail. A committee of the whole 
house is in fact the house itself, in the ab
sence of the Speaker from the chair ; but 
the rule which allows members to speak 
as ofteu as they think fit, instead of re
stricting them to a single speech, as at 
other times, affords great faci Iities for the 
careful examination and full discussion 
of details. The practice of referring bills 
of an intricate and technical description 
to select committees has become very 
prevalent of late years, and might be ex
tended with advantage. Many bills are 
understood by a few members only, whose 
observations are listened to with impati
ence, and thus valuable suggestions are 
often withheld in the house, which in a 
committee might be embodied in the bill. 
By leaving such bills to a select commit
tee, the honse is enabled to attend to 
measures more generally interesting, 
~hile other business, of perhaps equal 
l?1portance? is proceeding at the same 
time; :i~d it has always the opportunity 
of rev1smg amendments introduced by 
the committee. 

Before a bill goes into committee there 
are certain blanks for dates, amount of 
penalties, &c., which are filled up in this 
stage. Bills of importance are often 
re~ommitted, or in other words, pass 
twice, and even in some instances three 
o~ four times through the committee. 
\\ he_u the proceedings in committee are 
termmated, the bill is reported with the 
a.mendments to the house, on which occa
sion they are agreed to, amended, or dis
agreed to, as the case may be. If many 
amendm~nts have been made, it is a 
co~mon a~d very useful practice to re
print the bill before the report is taken 

into consideration. After the report has 
been agreed to, the bill with the amend
ments is ordered to be engrossed previous 
to the third reading. A proposition was 
made not long since, but without success, 
for discontinuing the custom of engross
ment upon parchment, and for using an 
examined copy of the printed bill, signed 
by the clerk of the house, for all the pur
poses for which the engrossed copy is 
now required. 

The third reading is a stage of great 
importance, on which the entire measure 
is reviewed, and the house determines 
whether, after the amendments that have 
been made on previous stages, it is fit on 
the whole to pass and become Jaw. The 
question, "that this bill do pass," which 
immediately succeeds the third reading, 
is usually no more than a form, but there 
have been occasions on which that ques
tion has been opposed, and even nega
tived. The title of the bill is settled last 
of all. 

An interval of some days usually 
elapses between each of the principal 
stages of a bill; but when there is any 
particular cause for haste, and there is 
no opposition, these delays are dispensed 
with, and the bill is allowed to pass 
through several stages, and occasionally 
through all, on the same day. 

This statement of the progress of bills 
applies equally to both houses of parlia
ment. There is however a slight disfo1~ 
ti on in the title of a bill while pending in 
the lords, which is always entitled "an 
act," whether it has originated in the 
lords or has been brought up from the 
commons. 

When the commons have passed a bill, 
they send it to the lords by one of their 
own members, who is usually accom
panied by not Jess than eight other mem
bers. The lords send down bills by two 
masters in chancery; unless they relate to 
the crown or the royal family, in which 
case they are generally sent by two judges. 

Some further information on this sub
ject will be found under BILL IN PARLIA
MENT. 

Private Bills.·-In deliberating upon 
private bills parliament may be considered 
as acting judicially as well as in its le
gislative capacity. The conflicting in
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terests of private parties, the rights of in
.dividuals, and the protection of the public 
have to be reconciled. Care must be 
taken, in furthering an apparently useful 
object, that injustice be not done to indi
viduals, although the public may derive 
advantage from it. Vigilance and cau
tion should be exercised lest parties pro
fessing to have the public interests in 
view should be establishing, under the 
protection of a statuw, an injurious mo
nopoly. The rights of landown~rs among 
themselves, and of the poor, must be scru
tinised in pa.5Sing an enclosure bill. Every 
description of interest is affected by the 
making of a railway. Land, houses, 
parks, and pleasure-grounds are sacrificed 
to the superior claim of public utility 
over private rights. The repugnance of 
some proprietors to permit the line to 
approach their estates-the eagerness of 
others to share in the bounty of the com
pany and to receive treble the value of 
their land, embarrass the decision of par
1iament as to the real merits of the under
taking, which would be sufficiently diffi
cult without such contentions. If a com
pany receive authority to disturb the 
rights of persons not interested in their 
works, it is indispensable that ample se
curity be taken that they are able to com
plete them so as to attain that public uti
lity which alone justified the powers 
being intrusted to them. The impru
dence of speeulators is to he restrained, 
and unprofitable adventures discounte
nanced, or directed into channels of use
fulness and profit. In short, parliament 
must be the umpire between all parties, 
and endeavour to reconcile all interests. 

The inquiries that are necessary to be 
conducted in order to determine upon the 
merits of private bills are too extensive 
for the house to undertake, and it has 
therefore been usual to delegate them to 
co~mittees. To prevent parties from 
bemg taken by surprise, the standing or
ders require certain notices to be given 
(to .the. public by advertisement, and to 
parties rnterested by personal service) of 
the intention to petition parliament. The 
first thing which is done by the com
?11ons. on 1:eceiving the petition therefore 
1s to rnqmre whether these notices have 
been properly given, and if all other 

forms prescribed by the standing orders 
have been observed. This inquiry is 
confided to a committee, who report their 
determination to the house. It will be 
necessary here to explain the constitution 
of this committee. Until very recently 
it was the practice for the Speaker to pre
pare "lists" of members who were to 
form committees on bills relating to par
ticular counties, in such a manner as to 
combine a fair proportion of members 
connected with the locality, with the 
representatives of places removed from 
any local influence or prejudice. Each 
of these lists consisted of upwards of a 
bnndred members, any five of whom 
formed the committee. This system was 
liable to many objections. The number 
of the committee was too great to allow 
any responsibility to attach to the mem
bers. They were canvassed to vote by 
each of the opposing parties without hav
ing heard the evidence or argum~nts on 
either side; and were sometimes mduced 
to crowd into the committee-room and re
verse decisions which bad been arrived 
at after long and patient inquiry. These 
evils led to an entire alteration of the sys
tem. All petitions for private bills are !low 
referred to the same select committee 
which is appointed at the beginning of each 
session, and is composed of members wh?se 
habits of bnsiness and practical acquam
tance with this branch of legislation con
stitute them a tribunal in every respect 
superior to the old list committees .. !o 
facilitate these proceedings they dJVJ~e 
themselves into four or six sub-comIDJt
tees. · 

The report which this committee makes 
to the house is simply wheth~r the ~tand
ing orders have been comphe~ with or 
not. If it be favourable, leave 1s ~t .once 
given to bring in the bill ; if not, 1t 1s re· 
ferred to another committee also .ap
pointed at the beginning of the se~s1.ou, 
and called the "committee on st~n~mg 
orders," whose province it is to inqmre mto 
the circumstances of the case, and rep~rt 
their opinion as to the propriety of dis
pensing with the standing orders, of rE!" 
quiring notices, or imposing .new condi
tions. If this committee decide that th.e 
parties are not entitled to indulgence, it 
is still competent for the house to relaJJ; 
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its standing orders, as it does not by any Iagainst a principle in favour of which it 

means delegate its authority; yet in prac
tice the report is final. Attempts are 
sometimes made to overrule it, but very 
rarely with success. 

When nothing has occurred to obstruct 
the progress of the bill, it is read a first 
time; aft<"r which three clear days must 
elapse before the second reading, the bill 
being printed and delivered to members 
in the interval. The principle is now 
considered by the house, as in the case 
of public bills; and if the question for 
reading the bill be carried, it is then 
committed to a select committee. The 
constitution of committees on petitions 
has already been explained. While the 
list committees were resorted to, both the 
petition and the bill itself were referred 
to the same committee, but at present a 
new mode of appointing committees is in 
operation. It has been tried for a short 
time only, and must be tested by further 
experience before any decided opinion 
can be given upon its merits. The lists 
which have already been described are 
much reduced in number, and a commit
tee of selection is appointed, to whom 
~nemb.ers'upon the list must signify their 
mtent10n to attend throughout the whole 
proceedings before they are permitted to 
vote. To these the committee of selec
tion add a certain number of other mem
bers not locally interested, in sucJ:i a pro
portion as they may think fit. Since 
1~4.4 committees upon railway bills con
s1stmg of five members only have been 
speci~lly nominated by the committee of 
select10n. 

In committee, the bill, if opposed, un
dergoes a severe examination. Petitions 
against it are presented to the house and 
referred to the committee, who hear conn
sel and examine witnesses. The princi
pie ?f the bill has been by no means es
tabhshed by the second reading, for the 
prea~?le is discussed in the committee, 
and 1f1t be determined by them that it has 
n?t been proved, there is an end of the 
bill. The report is ordered to lie upon 
!he table, and generally no further notice 
IS taken of it. The house indeed seems 
to delegate its authority more entirely to 
the co~mittee on a bill than to any other 

has already declared an opinion; however 
it has sometimes interfered in a manner 
which will be best explained by bridly 
detailing the cases. ln 18.36 the commit
tee on the Durham (South-West) Railway 
Bill reported, according to the usual 
form, that the preamble had not been 
proved to their satisfaction; upon which 
they were ordered to re-assemble for the 
purpose of reporting specially the pream
ble, aud the evidence and reasons in de
tail on which they had come to their 
resolution. The detailed report was ac
cordingly made, but the decision of the 
committee was not further questioned. 
In 1837 the bills for making four distinct 
lines of rail way to Brighton had been 
referred to one committee. An unpre
cedented contest arose among the pro
moters of the competing lines; and at 
length it was apprehended that all the 
bills would be lost by the combination of 
three of the parties against each of the 
lines on which the committee would have 
to determine separately. This conse
quence was prevented by an instruction 
to the committee to "make a special re
port of the . engineering particulars of 
each of the Imes, to enable the house to 
determine which to send back for the 
purpose of having the landowners heard 
and the clauses settled." 

If the committee allow that the allega
tions of the preamble have been proved, 
they proceed to consider the bill cl~use 
by clanse. But before we quit th~ subject 
of the preamble, the modern practice con
cerning rail way bills may be adverted 
to. There are so many gronn<ls upon 
which the preamble may fail to be 
proved, and so many points on which the 
committee should be informed before a 
just decision can be given, that in 183!; a 
rule was established which obliges the 
committee to report in detail. On re
ceiving the report, the house is now ac
quainted with the chief particulars from 
which the expediency of the measure 
may be collected. The length of the 
line,-the probable expense of the works, 
and the sufficiency of the estimates,-the 
revenue expected from passengers and 
from agricultural produce or merchan

comm1tt.ee, as it allows them to decide dise, with the grounds of the calculation, 
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.:_the engineering difficulties,-the gra· I aminer of election recognizances and 

dients and curves, are all distinctly stated. counsel to the speaker. 

This system might be extended, with Co1!fere11ces between the two Houses.

grc~at advantage, to other classes of bills; The progress of bills in each House of 

but is confined at present to railway bills Parliament having been detailed, it still 
alone. Much attention has been paid of Iremains to describe the subsequent pro· 
late to the improvement of the modes of ccedings in case of difference between 
conducting private business, and it is not them. When a bill has been returned by 
improbable that detailed reports may either house to the other, with amend· 
form part of the future recommendations ments which are disagreed to, a confer. 
of committees, on whom the task of sug- euce is desired by the house which dis
gesting further improvements may be im- agrees to the amendment, to acquaint the 
ixised. other with the reasons for such disagree-

It has been said that public bills are ment; in order, to use the words of Hat
occasiouall y referred to select commit- sell, "that after considering those rea. 
tees ; these however must also pass sons, the house may be induced, either 
through a committee of the whole house. not to insist upon their amendments, or 
Private bills are committed to select may, in their turn, assign such arguments 
committees only. Bills for divorces, by for having made them, as may prevail 
a standing &rder, were committed, like upon the other house to agree to them. 
public bills, to committees of the whole If the house which amend the bill are not 
house, until the 11th February, 1840, satisfied and convinced by the reasons 
when au order was made for referring urged for disagreeing to the amendments, 
them to a select committee of nine mem- but persevere in insisting upon their 
bers. amendments, . the form is to desire an-

It will not be necessary to pursue any other conference; at which, in their turn, 
further the progress of private bills, they state their arguments in favour of 
which difiers only from that already de- the amendments, and the reasons why 
scribed in respect of bills of a public na- they cannot depart from them; and if 
ture, in the necessity for certain specified after such second conference the other 
intervals between each stage, and for no- house resolve to insist upon disagreeing 
tices in the private bill office. to the amendments, they ought then. to 

In the House of Lords, when a private demand a 'free conference,' at which 
bill is unopposed, it is committed to the the arguments on both sides may be more 
permanent chairman of committees, and amply and freely discussed. If this n1ea· 
any other peers may attend; but when a sure should prove ineffectual, and if, after 
bill is to be opposed, the committee on several free conferences, neither ho~se 
standing orders inquires whether the can be induced to depart from the pomt 
standing orders have been complied with, they originally insisted upon, nothmg 
and if so, the bill is referred to a commit- further can be done, and the bill must be 
tee of five appointed by a standing com- lost." An interesting occasion on "'.hich 
mittee of five peers, to whom is confided all these proceedings were successively 
the duty of selecting all committees on adopted has recently occurred. A free 
opposed bills, according to the circum- conference had not been held since 1702, 
stances of each case. until a contest arose in I 836 upon amend· 

In order to ensure a proper acqnaint- ments made by the lords to a bill .f~r 
ance with the provisions of private bills, amending the Act for regulating Mumc1· 
some of which are very voluminous, the pal Corporations. 
House of Commons have lately adopted ·whether the conference be desired by 
a rule requiring breviates of the bills to the lords or by the commons, the l~rds 
be laid before them six days before the have the sole right of appointing the time 
second reading, and breviates of the anrl place of meeting. The house that 
amendments made by the committee, be- seeks the conference must clearly expr.ess 
fore the house take the report into consi· in their message the subject upon which 
deration. These are prepared by the ex- it is desired, and it is not granted as a 
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matter of course. There are many in
stances to be found in the Journals in 
which a conference has heen refused, but 
not of late years. The reasons that are 
to be offered to the other house are pre
pared by a committee appointed for that 
purpose, who report them for the approval 
of the house. These reasons are generally 
very short, but in some cases arguments 
have been entered into at considerable 
length. The conference is conducted by 
"Managers" for both houses, who, on 
the part of the house desiring the confer
ence, are the members of the committee 
who have drawn up the reasons, to whom 
others are occasionally added. Their 
duty is to read and deliver in the reasons 
with which they are intrusted to the 
managers of the other house, who report 
them to the house which they represent. 
At a free conference the managers on 
either si<le have more discretion vested 
in them, and may urge whatever argu
ments they think fit. A debate arose in 
the last free conference, towhicb we have 
just alluded, and the speeches of the ma
nagers were taken in short-hand an<l 
printe<l. While the conference is being 
held, the business of both houses is sus
pended until the return of the managers. 

Amendments made to bills by either 
house are not the only occasions upon 
.which conferences are deman<led. He
solutions of importance, in which the 
concurrence ofJ;he other house is desired, 
are communicated in this manner. Re
ports of committees have also been com
municated by means of a conference. In 
1829 a conference was demanded by the 
C?mmons to request an explanation of the 
circumstances under which a bill that 
h3;<l been amended by the lords had re
ceived the royal assent without being re
turned to the commons for their concur
rence. The lords expressed their regret 
at the mistake, and stated that they 
had themselves been prepared to desire 
a confere~ce upon the subject, when 
they received the message from the 
commons. 
p ~onferences were formerly held in the 
. a111ted Chamber, but since the destruc

tion of the houses of parliament by fire in 
1834, that apartment has been appropri
ated to the sittinl!I< rif the House of Peers, 

and conferences now meet in one of the 
lords' committee rooms. 

Ilo.lfal Assent to Bills.-The form of 
giving the royal assent to hills bas already 
heen uescribed. rASSENT, ROYAL.] 

Committees.-C'ommittees are either 
"of the whole house" or "select." The 
former are in fact the house itself, with a 
chairman instead of the lord chancellor 
or Speaker presiding. There is a more 
free and unlimited power of debate when 
the house is in committee, as members 
may speak any number of times upon the 
same question, from which they are re
strained on otlwr occasions. Select com
mittees are specially appointed, generally 
for inquiring into particular subjects con
nected with legislation. It is usual to 
give them the " power to send for persons, 
papers, and records;·' but in case of any 
disobedience to their orders, they have 
no direct means of enforcing compliance, 
but must report the circumstances to the 
house, which will immediately interfere. 

In case of an equality of voices, the 
chairman, who is chosen by the committee 
out of its own members, gives the casting 
vote. Some misconception appears to have 
existed as to the precise nature of the 
chairman's right of voting. In 1836 the 
House of Commons was informed that 
the chairman of a select committee had 
first claimed the privilege to vote as a 
member of the committee, and afterwards, 
when the voices were equal, of giving a 
casting vote as chairman, and that such 
practice bad of late years prevailed in 
some select committees; when it was de
clared by the house that, according to the 
established rules of parliament, the chair
man of a select committee can only vote 
when there is an equality of voices. (91 
Commons' Journals, p. 214.) This error 
was very probably occasioned by the 
practice of election <'Ommittees, which 
was however confined to them, and only 
existed under the provisions of acts of 
parliament. 

In 1837 some regulations were made 
by the House of Commons for renderinl? 
select committees more efficient ana 
responsible. · The number of memhers 
on a committee was limited to fifteen. 
Lists of their names are to be affixed in 
some conspicuous place in the committee
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clerk's office and the lobby. Members Montressor and Lord Bacon were im· 
moving for the committee are to ascertain peached, and the Revolution in 1G88, 
whether the gentlemen they propose to there are about 40 cases of impeachment. 
name will attend. To every question In the reigns of "William III., Anne, and 
asked of a witness, the name of the mem· George I. there were 15, and in George 
ber who asks it is prefixed in the minutes II. only one (that of Lord Lovat, in l 741i, 
of evidence laid before the house ; and for high treason). The last memorable 
the names of the members present at each cases are those of Warren Hastings, in 
sitting, and, in the event of any division, 1i88, and Lord l\Ielville, in 1805. 
the question propos~d, the name of the An outline of the forms observed in 
proposer, and the votes of each member, the conduct of impeachments may be 
are entered on the minutes and reported briefly given. A member of the house 
to the house. of commons charges the accused of cer

1Trial <f Election Petitions.-The tain high crimes and misdemeanors, and 
mode of proceeding in contested elections moves that he be impeached. If the 
is explained in the article ELECTION house agree to it, the member is ordered 
Co~IMITTEES. to go to the lords, and at their bar, in the 

Impeachment.-Impeachment by the name of the house of commons and of all 
commons is a proceeding of great im- the commons of the United Kingdom, to 
portance, involving the exercise of the impeach the accused. A committee is 
highest judicial powers by parliament, then ordered to draw up articles of im· 
and though in modern times it has rarely peachment, which are reported to the 
been resorted to, in former periods of our house, and having been discussed and 
history it was of frequent occurrence. agreed upon, are engrossed and delivered 
·The earliest instance of impeachment by to the lords. Further articles may be 
the commons at the bar of the house of delivered from time to timP. In the 
lords was in the reign of Edward III. case of Warren Hastings the articles had 
( 13i6). Before that time the lords ap- been prepared before his impeachment 
pear to have tried both peers and com- at the bar of the house of lords. '.l'he 
moners for great public offences, but not accused sends answers to each article, 
upon complaints addressed to them by which are communicated to the commons 
the commons. During the next four by the lords; to these, replications are 
;eigns, cases of regular impeachment returned if necessary. After these pre· 
were frequent, but no instances occurred liminaries, the lords appoint a day for 
in the reigns of Edward IV., Henry VII., the trial. The commons desire t~e lords 
Henry VIII., Edward VI., Queen Mary, to summon the witnesses required to 
or Quee_n Eliz~beth. The institution" had prove their charges and al'.point m~na· 
fallen mto disuse," says Mr. Hallam, gers to conduct the proceedmgs. "\\est· 
"partly from the loss of that. control minster Hall has been usually fitted up 
which the commons had obtained under as the court, which is presided over by 
Hichard II. and the Lancastrian kings, the lord high steward. The comn:ons 
and partly from the preference the Tudor attend with the managers as a committee 
·princes had given to bills of attainder or of the whole house. The accused re
of pains and. penalties, when they wished mains in the custody of the usher of .the 
to turn the arm of parliament against an black rod, to w horn he is delivered, if a 
obnoxious subject." Prosecutions also in commoner, by the serjeant-at·arms at· 
the Star-chamber during that time were tending the house of commons. The 
perpetually resorted to by the crown for managers should confine themselves. to 
th~ punishment of state offenders. In the charges contained in the artic~es of 1m: 
reign of James I. .the practice of im- peachment. Mr. Wa:ren Has~mgs com 
p~achment was revived, and was used plained of matters havi~1& been 1n~roduc~ 
with great energy by the commons, both which had not been origrnally laid to his 
as an instrument of popular power and charge, and the house resolved that cer· 
for the furtherance of public justice. tain words ought not to have been spokef 
Between the year 1620, when Sir Giles by Mr. llurke. Persons impeached 0 
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hi""h treason are entitled, by statute 20 
G~o. II. c. 30, to make their full defence 
by counsel, a privilege which is not 
denied to persons charged with high 
crimes and misdemeanors. 

When the managers have made their 
charges and adduced evidence in support 
of them, the accused answers them, and 
the managers have a right to reply. The 
lords then proceed to judgment in this 
manner :-The lord high steward puts to 
each peer, beginning with the junior 
baron, the question upon the first article, 
whether the accused be guilty of the 
crimes charged therein. The peers in 
succession rise in their places when the 
question is put, and standing uncovered, 
and laying their right hands upon their 
breast, answer" guilty," or "not guilty," 
as the case may be, "upon my honour." 
Each article is proceeded with separately 
in the same manner, the lord high steward 
giving his own opinion the last. The 
numbers are then cast up, and being as
certained, are declared hy the lord high 
steward to the lords, and the accused is 
acquainted with the result. 

(Coke's Fourth Institute, cap. 1; The 
Soveraigne Power ef Parliaments, by W. 
Prynne, 1643; Parliamentary Writs, by 
W. Prynne, in four parts, 1659-1664; 
Privileges of the Baronage ef England 
when they sit in Parliament, by John 
Selden, 12mo., 1642; lliodus tenendi 
Parliamentum, by W. Hakewel, 1660; 
Lex l'arliamentaria, by G. P., Esq., 
~2mo. 1G90; Constitution ef Parliament~ 
in. England, deduced from the time ef 
King Edward the Second, by Sir John. 
Pettus, 1G80; Original Institution, Power, 
and Jurisdiction ef Parliaments, by Sir 
M: Hale, 1707; republished by Hargrave, 
with preface, 1776; Antient Right <!/ 
the Commons ef England, by William 
Petyt, 1680.; Parliamentar.1/and Political 
.Tracts,. wntten by Sir Hobert Atkins, 
2ud edit., 1741; History ef the High 
C:,ourt '!f Parliament, by T. Gurdon, 
1131; .lJianner ef holding Parliaments in 
England, by Henry Elsynge, Cler. Parl., 
1768; Free Parliaments, by Roger Acher
le!, 1731; lllackstone's Comm., book !st; 
D Ewes's Journal · Lords' Journals · 
Commons' Journal;; General Indexe; 
and Calendars to Lords' Joztrnals, 1509

1819 ; General Indexes to Commons ' 
Journals, 154i-1837; Trial ef Henry 
Lord Viscount llielville, published by 
order of the Honse of Lords, fol., 1806; 
State Trials; Parliamentary History; 
Wynn's Argument upon tl1e Jurisdiction. 
ef the Commons to commit, 1810; Hat
sell's Precedents, new edit., 1818 ; A 
Treatise upon the Law, I'rivilPges, 
Proceedings and Usage rf Parliament, by 
Thomas Erskine l\Iay, Esq., Barrister 
at Law, Assistant Librarian of the House 
of Commons. May 2nd, 1844.) 

PARLIAMENT OF IRELAI\'D. 
In Ireland, as in England, from the con
quest of the country by Henry II. in the 
latter part of the twelfth century, meet
ings of the barons were occasionally 
summoned to consult on public affairs, 
to which the old historians sometimes 
give the name of parliaments. Ent par
liaments, in the modern sense, cannot be 
traced back in Ireland farther than to 
the latter end of the thirteenth century, 
or to a date about thirty years subsequent 
to that of the earliest parliament which 
is ascertained to have consisted both of 
lords and commons in England. Simon 
de Montfort's parliament, the first fo'r 
which writs are extant summoning re
presentatives of the counties and boroughs, 
met at Westminster in 1265, aud the 
first Irish parliament to which, as far as 
is known, the sheriffs were directed to 
return two representatives for each 
county, was held in 1295. Represent
atives of boroughs in Ireland cannot he 
traced mnch farther back than to the 
middle of the fourteenth century. They 
first make their appearance in 1341, and 
in an act or ordinance of 1359 they are 
spoken of as forming an essential part of 
the parliament. 

At this time however and down to a 
much lower date it was only the small 
portion of lrelaml occupied by the Eng
lish settlers that was represented in the 
legislature. Even in the reign of Edward 
Ill. only the province of Munster and a 
part of Leinster were considered as shire
land: they were divided into twelve 
counties. But in the course of the fif
teenth century the greater part of these 
districts had become independent of the 
English crown ; and in the reign of Henry 
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VII. the English dominion and the par
liamentary representation were alike con
fined to the counties composing what was 
called the Pale, that is, to those of Dub
lin, Lon th, Kildare, and Meath (then 
comprehending both East and \Vest 
Meath), with a wry few seaports beyond 
these limits. The vigorous measures 
taken under Henry VIII. and succeeding 
kings however gradually extended the 
authority of the English institutions and 
laws. The possessors of some of the ori
ginal Irish peerages, after maintaining 
for centuries an independence as com
plete as that of the native chieftains 
themselves, were induced to attend the 
house of lords, and many new peerages 
were conferred, some on Englishmen or 
persons of English descent, some on the 
heads of the old Irish families. The 
twelve ancient counties were all reclaimed 
in the reign of Henry VIII., and others 
were added by Mary, Elizabeth, and 
James, till, in the time of the last-men
tioned king, the whole island was divided 
into thirty-two counties, as at present, 
each returning two representativeE. Of 
these thirty-two counties however it is 
said there were seventeen in which there 
was not a single parliamentary borough, 
while in the remaining fifteen there were 
only about thirty. But either this ac
count must be wrong or the common 
statement that James added only forty 
new boroughs must be an under state
ment., if, as appears, the entire number 
of the Irish commons in 1613 was 232. 
In this number however would be in
cluded the two representatives of Trinity 
College, Dublin. Subsequent new char
ters to boroughs augmented the house by 
the year 1G92 to 300, at which number 
it remained stationary. In 1634 the 
number of peers was 122, and more than 
500 Irish peerages were created between 
that date and the Union. Some however 
also became extinct. 

It was only for a very short period of 
its existence that the Irish parliament 
was held to be a supreme legislature. Ire
land being regarded as a conquered de
~ndency, it ~as maintained that its par
liament was rn all respects subordinate to 
that of England, and subsequently to that 
of Great Britain, which might make Jaws 

to bind the people of the one country as 
well as of the other. The received legal 
doctrine used to be, that King John, in 
the twelfth year of his reign (A.D. 1210), 
ordained by letters-patent, in right of the 
dominion of conquest, that Ireland should 
be governed by the laws of England; in 
consequence of which both the common 
law of England and all English statutes 
enacted prior to that date were held to be 
of the same authority in Ireland as in 
England. With regard to English acts 
passed subsequently to that date, it was 
also held, in the first place, that Ireland 
was bound by all of them in which it 
was either specially named or included 
under general words. But further, inas
much as one of the Irish acts called Poy
nino-'s Laws, passed in the tenth year of 
He~ry VII. (A.D. 1495), in the lord
lientenancy of Sir Edward Poyning, or 
Poynings, declared that all statutes 
"lately" made in England should be 
deemed also good and effectual in Ire
land it was held that this established the 
auth~rity in Ireland of all preced!ng 
English statutes whatsoever; makmg 
those enacted since the 12th of John of 
the same force with those enacted before 
that date. This however was admitted 
to be the last general imposition of the 
laws of England upon Ireland. Of the 
Eno-lish statutes passed since the 10th of 
He~ry VII., it was allowed th.at th~ 
only were binding upon Ireland m wh1.ch 
that country was specially named or m· 
eluded under general words. 

The above-mentioned was only one of 
Poyning's laws. The substance of some 
others is given by Blackstone (I Com., 
102); which prevented any Jaws from 
being proposed, except only such as w~re 
drawn up before the parliament which 
should pass them was in being; ~ut by 
the 3 & 4 Philip and Mary, ~·. 4, it :was 
provided that any new propos1t10ns might 
be certified to Eu gland for approval, e~en 
after the summons and during the sess10n 
of parliament. Still this ~eft to the par
liament of Ireland nothmg more than 
merely the power of rejecting. a~y law 
proposed to it; it could neither m1uate a 
new Jaw nor repeal an old one, nor ev: 
amend or alter that which was offer 
for its acceptance. In practice howewr, 
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the letter of the statute was somewhat re
laxed. Blackstone goes on to state that 
the practice in his day (some years after 
the middle of the last century) was, 
"that bills are often framed in either 
house, under the denomination of ' heads 
for a bill or bills,' and in that shape they 
are offered to the consideration of the 
lord-lieutenant and privy conncil, who, 
upon such parliamentary intimation, or 
otherwise upon the application of private 
persons, receive and transmit such heads, 
or reject them without any transmission 
to England." These heads of bills how
ever really differed in nothing from bills 
or acts of parliament, except that, instead 
of the words " Be it enacted," the formal 
commencement of each paragraph or 
clause was, "We pray that it may be 
enacted ;" and the motion for presenting 
them scarcely differed, except in form, 
from the motion in the English House of 
Commons for leave to bring in a bill, a 
motion necessary in all cases to be as
sented to or carried in the affirmative be
fore the actual bringing in of any bill. 
And as for the consent of the crown or 
the government, which it was n<ecessary 
to obtain before either house of the Irish 
~arliament could take up the considera
~on of any proposed law, with a view to 
its enactment, that would in practic(pro
bably be found to operate much in the 
same way with the assent of the crown, 
whi~h even in England was necessary 
to give validity to any bill after it had 
passed both houses. Jn the Irish as well 
as in the English parliament there was in 
fact an opportunity of discussing the 
proposition without the permission of the 
crown. An Eno-Jish as well as an Irish 
bill required th~ assent of the crown be
fore it could become law. The practice 
of ~resenting heads of bills however was 
~ot mtroduced into the Irish parliament 
till after the Revolution of 1688. 

But the dependence of Ireland upon 
the E~gli~h crown, and the consequent 
snbordmat10n of the Irish legislature, 
lfere ~eld to go still farther than to the 
~bhshment of the principle that laws 
might be.made by the parliament of Eng
land to bmd Ireland. The Irish House 
of Lords had entertained writs of error 
upon judgments in the courts of common 

law from the reign of Charles I., and ap
peals in equity from the nestoration. 
Nevertheless, in the year lil9, a judg
ment in the Court of Exchequer having 
been reversed by the House of Lords, 
the question was carried to the House of 
Lords of Great Britain, by which the 
judgment of the Court of Exchequer was 
affirmed. 

On this the Irish II ouse of Lords 
resolved that no appeal lay from the 
Court of Exchequer in Ireland to the 
parliament of Great Britain. But this 
resolution was immediately met by an 
act of the British parliament, the 5 Geo. 
I. c. l, declaring that "the king's ma
jesty, by and with the advice and consent 
of the lords spiritual and temporal of 
Great Britain in parliament assembled, 
had, hath, and of right ought to have full 
power and authority to make Jaws and 
statutes of sufficient force and validity to 
bind the people and the kingdom of Ire
land; and that the House of Lords in 
Ireland have not nor of right ought to 
have any jurisdiction to judge of, reverse, 
or affirm any judgment, sentence, or de
cree given or made in any court within 
the said kingdom; and that all proceed
ings before the said House of Lords upon 
any such judgment, sentence, or decree 
are and are hereby declared to be utterly 
null and void to all intents and purposes 
whatsoever." 

In this state the Jaw remained till the 
year 1782. In that year the statute 5 
Geo. I. c. 1, was repealed by the 22 Geo. 
III. c. 53; and the following year the 23 
Geo. III. c. 28, declared the exclusive au
thority of the Irish parliament and courts 
of justice in all matters of legislation and 
judicature for Ireland. Finally, in 1800, 
by the Act of Union, the 39 & 40 Geo. 
III. c. 67, the Irish parliament was ex
tinguished, and it was enacted that the 
United Kingdom should be represented 
in one and the same parliament, to be 
called the parliament of the United King
dom of Great Britain and Ireland. [PAR
LLurnsT.] 

The earliest Irish statutes on record 
are of the year 1310; but from that date 
there are none till the year 1429, from 
which time there is a regular series. The 
whole have been printed, and there are 
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also abridgments by Bullingbroke and Jaw, the so-called Jaw of merchants, and 
Belcher, Huut, aud others. : the Homan Jaw. By the common Jaw a 

(Lord Mountmi:Jrres's History ef the partner has no power to bind his co
Irisli Parliament; Blackstone's Commen- partner by deed. By the law of mer
taries; Oldfield's Representative History chants he has power to bind his co
ef Great Britain and Ireland; Wake- partner by a bill of exchange, and there 
field's Account ef Ireland, Statistical and is no survivorship in the partnership 
Political; Hallam's Constitutional Hi;~ stock. From the Roman law is derived 
tory ef England.) the principle that a partnership (societas) 

PAROCHIAL REGISTERS. [RE- is terminated by the death of a partner. 
GISTRATION OF BIRTHS, DEATHS, AND (Gains, iii. 155.) 
MARRIAGES.] No writing is necessary to constitute a 

PAROL. This term, which signifies partnership. The acts of the parties, 
"a word," has been adopted from the when there is no partnership contract in 
Norman-French as a term of art in Eng- writing, are the evidence of the contract. 
lish Jaw, to denote verbal or oral pro- Partners may be either ostensible, nomi
ceedings, as distinguished from matters nal, or dormant. He whose name ap
whicb have been recorded in public tri- pears to the world as a partner is an os
bunals or otherwise reduced to writing. tensible partner. An ostensible partner 
Thus a parol contract is an agreement may or may not have an interest in the 
by word of mouth, as opposed to a con- concern ; if be bas no interest in the con· 
tract by deed. Paro! evidence is the tes- cern, but allows bis name to appear as 
timony of witnesses given orally, as op- one of the firm, he is a nominal partner; 
posed to records or written instruments. if his name and transactions as a partner 
This is the popular acceptation of parol, are purposely concealed from the world, 
but, strictly speaking, everything, even he is a dormant partner. But if bis name 
in writing, is parol which is not under and transactions are actually unknown to 
seal. the world, be is more properly termed a 

The formal allegations of the parties secret partner. Generally speaking, any 
to a suit in the common law courts, called number of persons may be partners, but 
pleadings, which are now made in writing, there are some exceptions. [BANK; JoINT
were formerly conducted orally at the STOCK CoMPANY.] 
bar, and in the year-books are commonly Any person of sound mind and not 
denominated the parol. Hence in certain under any legal disability may be a part· 
actions brought by or against an infant, ner. An infant may enter into this'. as 
either party may suggest the fact of the into any other trading contract which 
infancy, and pray that the proceedings may possibly turn out to his advantage. 
may be stayed; and where such a sug- It may however be avoided by him .on 
gestion was complied with, the technical coming of age, though the person with 
phrase was that the "parol demurred" whom he contracts will be bound. An 
(demoratus), that is, the pleadings were alien friend may be a trader and sue in 
suspended until the infant had attained personal actions, and may therefore be a 
his full age. partner. But an Englishman domiciled 

PARSON. [BENEFICE, p. 341.] in a foreign country at war with England, 
PAHTNERSHIP. If two or more or an alien enemy, cannot be a partner 

persons join together their money, goods, with a person in this country; at least he 
labour, and skill, or any or all of them, cannot sue in this country for a debt due 
for the purpose of buying and selling, to the firm. Married women are inca· 
and agree that the gain or loss shall be pacitated from entering into the contract 
divided among them, that is a partner- of partnership; and althouf\h they .are 
ship. The object of the partnership may sometimes entitled to shares m bankmg
be any thing that is lawful. Any agree- houses and other mercantile conC('(DS, 
ment of partnership for an unlawful ob- yet in these cases their husbands are en
ject is no agreement. The English law titled to such shares, and become pa~ 
of partnership is founded on the common ners. If parties share in the J?:Ofi: an. · 
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loss, they are partners, although one may 
bring into the trade money, another 
goods, and a third labour and skill, 
which was also the rule of the Roman 
law (Gains, iii. 149); and where one 
party is sole owner of goods and another 
sole disposer or manager of them, if they 
share the profits, they are partners. 
Every man who has a share of the profits 
of a trade must also bear his share of the 
loss; for a right to a share of the profit 
implies a liability to bear a share of the 
loss. Yet one partner may stipulate with 
the other partners to be free from all lia
bility to loss, and such stipulation will 
hold good between himself and his part
ners, which was also the rule of the Ro
man law, though he will still be liable to 
all those who have dealt with the firm of 
which he is a member. Persons who 
jointly purchase goods are not partners, 
unless they are jointly concerned in the 
profit or the produce arising from the sale 
of them. Partnership accordingly in
cludes the notion of joint buyi11g and 
joint selling for the purpose of making 
profit. The division of profits between 
or among partners may be in any propor
tions that they agree upon. To constitute 
a man a partner on the ground of sharing 
profits, he must have an interest in the 
profits, as a principal in the firm; if he 
only receive a portion of the profits, by 
way of payment for his labour, trouble, 
or skill as a servant or agent of the con
cern, he is not a partner. Sometimes 
there may be a difficulty in determining 
whether a person is such a sharer in pro
fits, according to the legal meaning of 
that term, as will make him a partner 
and consequently liable to bear his share 
of any loss. 
. !f persons share the profits of a trade, 
1t 1s presumed that they are partners, and 
as such, liable to all who deal with the 
firm, whatever be the private agreement 
among themselves. But they may repel 
!he presumption of partnership by show
mg that the legal relation of partnership 
among themselves does not exist. If a 
person allow his name to be used in a bu
siness or in any other way consent to ap
Pl'.ar as a partner, he will be so considered 
with respect to other persons, whatever 
may be his agreement with the firm; and 

he will be equally responsible to third 
parties with the other partners, although 
he may not receive or be entitled to re
ceive any of the profits. The ground of 
this rule of law is clear and reasonable: 
a person must be considered bound by a 
contract, if he act in such a way as to 
make other contracting parties believe 
that he is a party to the contract; and 
such is the case with a man who allows 
his name to appear as a member of a 
firm, as to all contracts and dealings 
which are necessary for carrying on the 
business of the firm. 

A partnership at will is one which 
continues as long as the parties live and 
are: able and willing to continue it; a 
partnership for a fixed term continues for 
the term if the parties live and are of le
gal capacity to continue it. A partner
ship at will may be dissolved at any time 
by the expressed will of any member of 
it, a rule which is derived from the Ro
man law, and which is a necessary con
sequence of the nature of the partnership 
contract. In such case the partnership 
is dissolved immediately upon notice 
given by any of the partners. The effect 
of such dissolution is to stop all new part
nership dealings or contracts; but the 
partnership still continues for the purpose 
of completing all contracts already made, 
and all dealings or undertakings alrl'ady 
commenced. On such dissolution, any 
partner is entitled to have the whole 
partnership stock, and the interest in the 
premises on which the business is carried 
on, converted into money, and to receive 
his share of the produce. In all cases, by 
the natural death of a partner, the part
nership is dissolved, a rule also derived 
from the Roman law, as already stated; 
it is also dissolved by a partner's civil 
death, as his outlawry, or attainder for 
treason or felony; and strictly speaking, 
the whole property is forfeited to the 
crown ; for the king never becomes joint 
tenant, or tenant in common witl1 the 
other partner, and he is entitled to the 
whole; but this right is seldom enforced 
against creditors or innocent partners. 
A marriage of a feme-sole trader is also 
a dissolution of a partnership at will. 
A partnership for a term may be dis
solved before its expiration by the mu
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tual cousent of the parties, by the decree 
of a court of equity, or by the bank
ruptcy, outlawry, or felony of any of the 
partners. A court of equity will in some 
cases dissolve a partnership on the ground 
of incurable insanity in one of the part
nership. A partner may agree that upon 
his death the business may be carried on 
beyond the legal period of dissolution in 
the hands of his children or other third 
parties, but this is properly an agreement 
for a new partnership. Partners cannot 
be relieved from future liabilities to third 
parties without notice to them and to the 
world in general that the partnership has 
ceased; but in the case of a dormant part
ner, if none of the creditors know that 
he is a partner, no notice of his retire
ment from the firm is necessary ; and if 
it be known to some, notice to such only 
will be sufficient. On the death of a part
ner, notice of the dissolution to third 
parties is unnecessary. 

Partners are joint-tenants in the stock 
and all effects; yet upon the decease of a 
partner, his personal representatives be
come entitled to his share of the moveable 
stock and effects, and they thereupon be
come in equity, and, as it has been said, at 
law, tenants in common with the surviv
ing partners. If, as is generally the case 
in the purchase of lands for the purposes 
of a partnership, they are conveyed to the 
partners as tenants in common, and one 
of the partners should die intestate, the 
legal estate in his share will descend to 
his heir, who will be tenant in common 
with the other partners. If the lands 
were conveyed to them as joint tenants, 
there will be no survivorship in equity ; 
and it becomes then a question whether, 
upon the death of a joint trader. who, 
with his partners, has so purchased lands 
for the purpose of the trade, his share will 
descend for the benefit of his heir or his 
next of kin; and the better opinion seems 
to be, although the point bas never been 
decided, that although the legal estate in 
freehold property purchased by partners 
for the purposes of their trade will go in 
the ordinary course of descent, yet the 
equitable interest will be held to he part 
of the partnership stock, and distributable 
as personal estate. Purchased lands may 
be conveyed so as to be always held as 

real estate, and descend to the heirs of the 
several partners. 

Any fraud on the part of one partner, 
either by misapplication of the partner
ship fund or in any other way, is a mat
ter of which a court of equity will take 
cognizance. No partner has a right to 
engage in any business or speculation 
which must necessarily deprive the part
nership of his t:me, skill, and labour, 
because it is the duty of each to devote 
himself to the interest of the firm. It is 
the duty of each partner to keep precise 
accounts, and to have them always ready 
for the inspection of his co-partner. Each 
partner is liable to the performance of all 
contracts of his co-partners, in the same 
manner as if entered into personally by 
himself, provided they relate to matters 
which are within the objects and purposes 
of the partnership. If the parties to the 
contract of partnership do not regulate it 
by express stipulation, the contract will 
be interpreted according to the established 
rules of law that are applicable to it. 
Though partners may have entered into 
a written agreement which specifies the 
terms on which the joint concern is to be 
carried on, yet if the partnership business 
be regularly condu.cted in any respect 
contrary to those terms, it is a legal con
clusion that the partners have, so far as 
the change extends, changed their terms 
of agreement. For instance, if the agree
ment be that no partner shall draw or 
accept a bill of exchange in his own 
name, without the concurrence of all the 
others. yet if they afterwards adopt a 
practice of permitting one of them to 
draw or accept bills without the concur
rence of the others, it will be held that 
thf'y have so far varied the terms of the 
original agreement. 

One partner may maintain an action of 
covenant against his co-partner, whether 
the covenant be for the payment of money 
or the performance of any act for co~
mencing or establishing the partner~lup, 
or for the performance of any of the 
articles after the partnership has c~m
menced; and if adequate compensanon 
for the breach cannot be had at law, a 
court of equity will enforce a specific per· 
forn1ance of the covenant itself. Courts 
of law do not allow actions of debt by one 
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partner against another for money due 
upon simple contract, as for money laid 
out by one partner for the p11rposes of the 
partnership. The partner who is ag
grieved must therefore enforce his remedy 
by action of acco11nt, or by an application 
to a co11rt of equity, by filing a bill for 
au acc0tmt and a dissolution of the part
nership. A partner cannot maintain an 
action of debt against his co-partner for 

. work and labour performed, or money 
expended on account of the partnership ; 
if therefore he has a claim upon a co
partner for a sum of money due on ac
count of the partnership, but not consti
tuting the balance of a separate accxmnt, 
or a general balance of all accounts, his 
only mode of recovering the amount is by 
an action of account, or by a bill in a 
court of equity praying for an account, 
and usually also for a dissolution. If it 
turn out that an undertaking is impracti
cable, as if a machine, for the working of 
which the partnership was entered into, 
will not answer the purposes intended, 
and so the object of the parties is frus
trated, or if either party commit fraud or 
gross acts of carelessness or waste in the 
admi11istration of the partnership, the 
~arty aggrieved has a right to a dissolu
tion, and the same will be decreed in 
equity. A partner is also entitled to an 
a<;count of the partnership assets against 
his co-partner, but it was formerly held 
that he ~ould not have it pending the 
partnership. If therefore he filed his bill 
for an account, it was also necessary to 
pray for a dissolution. It is now con
sidered that a partner may have such an 
acC?unt on stating a proper case, without 
askin!l' for a dissol11tion; but considering 
the circ~mstances under which a partner 
files.a bill.for ~n account of partnership 

· d~ahngs, . it. will seldom happen that it 
will .be his mterest not to pray for a dis
solution of the partnership. Where one 
partner has committed such breaches of 
duty as would warrant a decree for a dis
solution! a court of equity will interfere 
summarily by injunction: as where one 
partner has involved the partnership in 
debt, or has himself become insolvent, 
the court will restrain him from drawing 
afcepting, or indorsing bills in the nam~ 

· 
0 the firm, from receiving the partner

VOL. II. 

ship debts, and from continuing to carry 
on the business by entering into new con
tracts. It will also restrain an action 
brought by one partner against his co
partner on a separate and private account, 
upon payment by the latter of the money 
into court. So it will restrain the appli
cation of the partnership property to a use 
not warranted by the articles; or an ex
ec11tion against the partnership property 
for the separate debt of one partner. A 
court of equity will appoint a receiver 
where one partner excludes another from 
taking such part in the concern as he is 
entitled to take, and will do this even with 
a view to the continuation of the co-part
nership, if it is for the benefit of the com
plaining partner, although such a step is 
usually taken with a view to a dissolution 
and winding up of the partnership affairs. 
Whether the party applying for a receiver 
wish a continuance or dissolution of the 
partnership, he must make out such a 
case to induce the court to interfere as 
would authorise a decree for a dissolution. 

Generally speaking, one partner has an 
implied authority to bind the firm by 
contracts relating to the partnership, and 
he can do this by mere verbal or written 
agreements, or by negotiable secnrities, 
such as bills of exchange and promissory . 
notes. One partner may pledge the credit 
of the firm to any amount; but there are 
some exceptions to this rule. A dormant 
partner is in all cases liable for the con
tracts of the firm during the time that he 
is actually a partner; and a nominal part
ner is in the same manner liable during 
the time that he holds himself out to the 
world as a partner. A partner lvill be 
liable in respect of a fraud committed by 
his co-partner, if committed in the capa
city of partner, in contracts relating to 
the co-partnership, made with third per
sons. Thus if a partner purchase goods 
such as are used in the business, and 
fraudulently convert them to his own nse, 
the innocent partner, provided there be 
no collusion between the seller and the 
buyer, is liable for tl1e price of the ar
ticles. One partner has no implied au
thority to bind his co-partner by deed, 
yet if he execute a deed on behalf of the 
firm, in the presence of and with the con
sent of his co-partners, it will bind the 

2I 
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firm. It seems that a release by one of 
several partners to a debtor of the firm 
binds the firm ; but if such release be 
fraudulent, it will be set aside by a court 
of equity; and even a court of law will 
iuterfore to prevent a fraudulent release 
from being pleaded. 

Where no time is mentioned in the deed 
of partnership for its commencement, the 
liabilities of the firm will commence from 
the date of the deed; but in adventures, 
unless the parties have previously held 
themselves out as partners, the liabilities 
commence from the time fixed by the 
contract. An in-coming partner is not 
liable for debts contracted before he 
joined the firm, but if he pay any of the 
old debts or interest upon them, or do 
other special acts, he may render himself 
liable in equity. On the retirement of an 
ostensible partner, notice of his retirement 
must be given, or he will be liable to the 
creditors of the continuing firm for sub
sequent contracts made by them, and such 
notice is usually given in the 'Gazette;' 
but notice in the ' Gazette' will not bind 
creditors who are not shown to have seen 
the notice. Third persons have a claim 
against a dormant partner for contracts 
entered into by the firm while he was a 
partner. This claim is founded on such 
dormant partner being actually a partner; 
and therefore it is unnecessary, on the 
dissolution of a partnership between an 
ostensible and a dormant partner, to give 
notice of the dissolution to the creditors, 
in order to protect the latter from su bse
quent contracts: for when the dormant 
partner has ceased to be a partner, he is 
relieved from all future liability. 

It is collected from the majority of cases 
that a partnership contract is joint (not 
joint and several) both at law and in 
equity. Upon the death of a partner, 
therefore, the legal remedy against him 
in respect to the joint contract is extin
guished, and the creditor can maintain an 
action against the surviving partners only. 
But the rule of equity as applicable to 
partners with respect to third parties was 
considered to be that the joint debts should 
be satisfied out of the joint estate; if that 
were insufficient, then subject to the claims 
of their sep;.J.rate creditors out of their se
parate estares proportionally; and if any 

of them were insolvent. then ont of the 
remaining separate estates proportionally. 
But the case of Devaynes v. lVoble (1 
Mer., 529), affirmed on appeal by Lord 
Brougham (2 R. & M. 495), has esta
blished the principle that a partnership 
contract is several as well as joint ; and 
that a partnership creditor may have re
course for fnll payment to the estate of a 
deceased partner. And the same judge 
(Sir W. Grant) who decided that case, 
declared that a partnership debt has been 
treated in equity as the several debt of 
each partner, though at law it is only the 
joint debt of all. By this decision it ap
pears that a joint creditor on the death of 
one partner obtains a more advantageous 
remedy against his estate than he woul~ 
have had against his separate estate :f 
living. But it seems doubtful whether this 
point can he considered as finally settled. 

Notice of the decease of a partner to 
the creditors of the firm is not necessary 
to free his estate from future liability; 
but it is otherwise if one of the surviving 
partners be executor of the deceased. ~ 
deceased partner sometimes directs his 
executors to continue the trade; in that 
case his estate will be liable to the extent 
to which he directs his assets to be em· 
ployed. If the executor exceed that limit, 
he becomes personally responsible. 

In actions by partners, all the partners 
may, and all ostensible partners must, 
join as plaintiffs, unless the contract ~l!°n 
which the action is brought be in wr1ung 
under seal, when only those partners ~ho 
are included can sue thereon. But if a 
contract not under seal be made by some, 
for the benefit of themselves and others, 
those for whose benefit it is made, as well 
as those whose names appear on the con· 
tract, may sue. Persons who may legally 
be partners in foreign countries, as hus· 
band and wife, cannot sue here as part· 
ners, for by the law of England husband 
and wife are not permitted to sue as 
partners. On the other hand, partners 
trading abroad in such a manner as to 
make a partnership here, may sue;s 
partners for consignments sent to IS 

country, though they cannot sue as partf 
uers at the place of trading by reaso}; 
the particular Jaw of that place. be 
construction of contracts is governed Y 
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the Jaws of the country in which they 
are made; but remedies must be pursued 
by the means pointed out by the Jaw of 
the country whose tribunals are appealed 
to. The laws of the country where the 
contract was made can only have a re
ference to the nature of the contract, not 
to the mode of euforcing it. If partners 
have occasion to prefer an indictment 
relating to the partnership property, such 
property may be stated in the indictment 
as belonging to one of them by name, 
and to another or others, as the case may 
be. But though it is not necessary to 
name all the partners, yet where there 
are other partners, that fact should appear 
in the indictment, or the prisoner must 
be acquitted. 

A whole firm may become bankrupt, 
or some or one only of the partners may 
become so, whilst the remaining mem
bers may be solvent; but those only of 
the partners who have committed acts of 
bankruptcy are to be deemed bankrupts; 
and to constitute two or more bankrupts 
under a single fiat there must be evi
dence of joint trading. Upon the bank
rnptcy, the whole of the bankrupt's pro
perty vests absolutely in the assignees, 
who have the same remedy by action for 
the recovery of the debts due to the 
bankrupt, and for the redress of all civil 
!njuries with respect to the property pass· 
mg to them under the fiat, as the bank
rupt would have had if no fiat had issued. 
Accordingly, when the bankruptcy is 
separat.e, the .solvent partners join with 
the assignees m an action for the recovery 
of the joint debts. On the bankruptcy 
of one partner the solvent partners be
c?me tenants in common with the as
signees of all the partuership effects. 
Upon the bankruptcy of one p11.rtner, 
u~der ~ separate fiat issued agaiust him, 
his assignees take all his separate pro
perty and all his interest in the joiut 
property; ~nd if a joint fiat issue against 
all, the assignees take all the joint pro
perty? a~~ all the separate property of 
each !ndivi~ual partner. Joint estate is 
!bat m which the partners are jointly 
mter~sted for the purposes of the part
nership at the time of the bankruptcy. 
Separate estate is that in which the part
ners are each separately interested at 

that time. Joint debts are those for 
which an action, if brought, must be 
brought agaiust all the partners consti
tuting the firm ; in all cases therefore 
when a partner becomes liable for a debt 
contracted by his copartners, a joint debt 
is created, and the creditor is a joint cre
ditor of the firm. Separate debts are 
those for which the creditor can have his 
remedy at law against that partner only 
who contracted them. (Collyer, Un Part
nership.) 

Ou partnerships in banks and joint 
stock companies, see BANK and JornT 
SrocK COMPANY. As to mines, a part
nership for working a mine is considered 
by courts of equity in England like any 
other trade partnership. The mode in 
which property in ships is held by part 
owners is explained in SHIPS. 

The fundamental rules of English part
nership are the same a;; those of the Ho
man contract of partnership, the chief 
rules of which are contained in Gains iii. 
148-154; Dig. 17, tit. 2. The great ex
tension of English industry and com
merce has been accompanied by the 
growth of a large mass of Jaw applicable 
to the contract of partnership, a great 
part of which has been made by the de
cisions of the courts on such cases as have 
been litigated. Accordingly the rules 
about partnership now form the subject 
of bulky treatises, the safest clue to the 
use of which is a clear conception of the 
fundamental notions of a contract of part
nership. 

p AUTY wALLS. (BUILDING, ACTS 
FOR HEGULATING.] 

PASSENGEHS' ACT. [EMIGRl.

TION, p. 831.) 
PASSPORT, a printed perm1ss10n 

signed by the secretary of state of the 
home department of a country, which 
allows a subject of that country to leave 
it and go abroad. When he has obtained 
this, the bearer must have his passport 
signed by the minister or agent of the 
state to which he intends to proceed. 
A foreigner who wishes to leave a 
country where he ha;; been residing, 
generally obtains his passport from the 
minister or agent or consul ofhis own state. 
Such a document States the name, sur
name, age, and profession of the bearer,, 

, I 2 



PASSPORT. [ 484 ] PATENT. 

describes his person. and serves as a 
voucher of his character and nation, and 

. entitles him to the protection of the au
thorities of other countries through which 
he may pass, and which are at peace with 
his own. On arriving at the outports or 
frontier towns of a foreign state, every 
traveller is obliged to show his passport, 
which is examined by the proper autho
rities before he is allowed to proceed on 
his journey. This ceremony is some
times repeated at every garrison town 
which he passes on the road. Even the 
natives of most European states cannot 
travel twenty miles through their own 
country without being furnished with a 
passport. 

The system of passports is old, but it 
has become much more rigid and vexa
tious during the last half-century. Pass
ports are not required in the British Is
lands and the United States of North 
America; and the natives of those two 
countries, accustomed to the freedom of 
unobstructed movement, find the regula
tions as to passports when they travel on 
the continent of Europe to be rather irk
some. The practice has been defended 
on the plea that it prevents improper and 
dangerous persons from introducing or 
concealing themselves ; but numerous 
instances have proved that persons, how
ever obnoxious, who have money and 
friends, can evade such restrictions. That 
every state may admit or refuse admit
tance to foreigners as it thinks fit, cannot 
be questioned; and in times of war es
pecially, some sort of restriction may be 
required for the safety of the country; 
but the present vexatious system of pass
ports, as enforced in many European 
states in time of profound peace, is use
less and mischievous. It is a check upon 
travellers, to whom. it causes much trnu
ble and loss of time, w bile the ad vantages 
supposed to result from it are at least 
very dubious. 

1t is not easy to enforce the regula
tions respecting passports where rail
roads have become almost the only 
mode of travelling; and in Belgium an 
alteration has 1ecently been made in the 
passport system in consequence of the 
difficulty of rigidly·adhering to the old 
regulations. 

PASTURE. [Com10N, RIGHTS oY; 
lNCJ,OSURE. l 

PATENT. This term is applied to 
certain privileges which are granted by 
the Crown by letters patent. [LEITERS 
PATENT.] The object of such privileges 
is to encourage useful inventions. Before 
applying for a patent for an invention, 
two considerations are necessary: first, 
what is entitled to a patent; and next, 
whether the invention has the requisite 
conditions. 

In the first place, the machine, opera
tion, or substance produced, for which a 
patent is solicited, must be new to public 
use, either the original invention of the 
patentee, or imported by him and first 
made public here. A patent may be ob
tained for England, Ireland, or Scotland, 
although the subject of it may have been 
publicly known and in use in either or in 
both of' the other two countries. 

In the second place, the subject of the 
invention must he useful to the public, 
something applicable to the production 
of a vendible article, for this is the con
struction put upon the words "new ma
nufacture" in the statute of James I. 
The discovery of a philosophical prin
ciple is not entitled to such protection: 
such principle must be applied, and the 
manner of such application is a fit subject 
for a patent. 

Inventions entitled to patent may be 
briefly enumerated as follows:- . 

1. "A new combination of mechamcal 
parts, whereby a new machine is pro
duced, although each of the parts sepa· 
rately be old and well known. . 

2. " An improvement on any machme, 
whereby such machine is rendered ca
pable of performing better or more bene
ficially. . 

3. " When the vendible substance is 
the thing produced either by chemical 
or other processes, such as medicines or 
fabrics. . . 

4. " \\'here an old substance 'JS im
proved by some new working, the means 
of producing the improvement is in most 
cases patentable." . 

If the inventor think that the machme, 
operation, or substance produced comes 
under any of these enumerations, and 
that it is new, and likely to be useful to 
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the public, he may enter a caveat at the 
Patent Office, and at the offices of the 
attorney-genernl and the solicitor-general, 
in the following form:

"Caveat against granting letters patent 
to any person or persons for (here de
scribe the invention in the most general 
terms), without giving notice to A. B., 
of , in the county of " 

(Date.) 
These caveats stand good for twelve 

months, and may be renewed from year 
to year: the fee for entering such caveat 
is 5s. at each office. 

As soon as the caveat is entered, the 
inventor may find it necessary to obtain 
the assistance of workmen or others, in 
order to carry his invention into effoct; 
and if in doing this he should make 
known to them his invention, he will not 
thereby lose his right to a patent. Any 
communication which is necessary for 
carrying his ideas into effect is not con
sidered such a publication as would of 
course vitiate his right. But though the 
inventor is thus protected in his experi
ments, and is safe while dealing with 
honest people, he is not protected against 
fraud. If a person in the secret should 
make such invention public, or cause it 
to be used by several persons between 
the time of entering the caveat and the 
next stage of proceeding, that of sending 
in the petition, no patent could be ob
tained, as the declaration that accom
panies the petition could not be made, or, 
if made, would be untrue. Again, if such 
workman, instead of making it public, 
were to give to some other person the 
necessary information, the latter might 
apply for a patent for such invention as 
his own; and if he could succeed in con
cealiug the source of his information by 
a fal.se declaration, he might force the 
~eal mventor to allow him to participate 
111 such patent, or to forego it alto.,.ether. 
The caveat can do no more than P:·event 
:iny one from stealing the ideas of an 
mventor and appropriating them to his 
own .use., to the exclusion of the inventor; 
an.d it. will also ensure notice of any ap
~hcat10n for a patent for a similar inven
tion,. and in some cases prevent the ex-

obtained. If any one apply for a patent, 
the title of which is similar to that cou
tained in the caveat, the attorney or so
licitor general will send a notice of such 
application to the enterer of the caveat, 
who, if he should think such application· 
likely to interfere with his inventio~ 
must, within seven days from the receipt 
of the notice, state in answer his inten
tion of opposing such patent. 

The attorney or solicitor general then 
summons the applicants to appear sepa
rately before him; and if he should be 
of opinion that the two patents will inter
fere with each other, or are virtually the 
same, the usual course is not to grant any 
patent except to the two claimants con
jointly, though if priority of invention 
can be proved by either, he who is prior 
is entitled to the patent. 

If the invention is of such a nature 
that it can at once be produced or put 
into operation, no caveat is needed; and 
indeed a caveat may be the means of ex
citing the very attention and opposition 
which it is intended to prevent. \Vhere 
some experiments or operations which 
require assistance must be performed be
fore a definite title can be given to the 
inYention, as must be done in the de
claration and petition, it is much better 
to avoid the caveat; and by getting the 
different parts of the machinery or ope
rations performed by diflerent persons, if 
possible, keep the invention a secret until 
the patent is secured. 

The next step is to draw np a petition 
to the crown, before doing which how
ever the title of the patent must be settled. 
To those who have not considered the 
subject this may not seem a very difficult 
matter, but in fact it requires the greatest 
care; for the least discrepancy between 
the title and the description contained in 
the specification will endanger the patent. 
(See the evidence of Mr. Farey and others 
before a committee of the House of Com
mons upon this subject, 1829.) 

The title should set forth the subject 
of the patent in such terms that any one 
may see if a patent has been taken out or 
applied for in the case of any similar in
vention. 

pen~iture of time and money upon a The titles of patents collectively should 
subject for which no patent could be I form an iudex of the inventions thus pro
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tected. It is a common practice however 
to make the title as obscure as it can be 
made without endangering the patent, in 
order that the real object of it may be 
kept secret. But this is a matter of great 
difficulty, and has often justly vitiated a 
patent. The law requires all patented 
inventions to be open to public inspection, 
and the enterer of a caveat may be 
cheated by a title, for although the sub
jects may be the same, a title may ex
press the invention so faintly, or indeed 
so falsely, that the similarity of two in
ventions may escape the notice of the 
attorney-general, and injustice may be 
done by granting a patent to one party 
while priority of invention belongs to 
another. By the 5 & 6 Wm. IV. c. 83, a 
patentee is allowed to enter a disclaimer 
of any part of the title or specification, 
with the consent of the attorney-general 
or solicitor-general, who may order such 
disclaimant to publish his disclaimer. 
This act supplies a remedy for unin
tentional errors, but is ineffectual where 
the title is purposely made obscure. Be
sides this, the disclaimer does not operate 
retrospectively, so that if an action be 
commenced before the entry of the dis
claimer, the title and specification must 
be adduced on the trial as they originally 
stood. A caveat may be entered against 
the granting of such disclaimer. 

The following cases contain instances 
of patents being Jost through defective 
titles :-King v. Metcalfe (2 Starkie, 
N. P. C., 249); Cochrane v. Smethurst 
(K. B., l Starkie, 205). In the case of 
Bloxam v. Elsee (6 Barn. and Cress., 169 
and l i8), the title of a patent which came 
in question was "A Machine for making 
Paper in Single Sheets, without seam or 
joining, from 1 to 12 feet and upwards 
in width, and from l to 45 feet and up
wards in length." The specification 
however described a machine only capa
ble of producing paper of one width or 
to a certain width. Now if an inventor 
who thought of taking a patent for a 
machine to make paper of a greater 
width than 12 feet had looked at the title 
only of this patent, he would have sup
pose.d that sue~ a patent already existed; 
but if he had mspected the specification, 
he would have found that it did not bear 

out the title, as the machine therein de
scribed was not capable of making paper 
of a width greater than 12 feet. The 
patent then was invalid, as the title com
prised more than the specification. This 
is the most common error that patentees 
fall into. Jessop's case, cited during the 
trial of Bou! ton and Watt against Bull, 
in 1795, by l\lr. Justice Buller, is another 
instance. A patent was taken out for a 
"New Watch," whereas the specification 
only described a particular movement in 
a watch, which was the real invention, 
and the patent was therefore void. 

An honest and valid title may be stated, 
in a few words, to be, a description of the 
precise object of the invention in the most 
simple language. 

The title being settled, the petition 
must be drawn in the following forl)l :

"The humble petition of A. B., of 
, in the county of , 

"Showeth, 
" That your petitioner bath invented 

(here insert the title which you intend 
the patent to bear), that he is the first and 
true inventor thereof, and that it has not 
been practised by any other person or 
persons whomsoever, to his knowledge 
and belief. 

"Your petitioner therefore most humbly 
prays that your Majesty will be graciously 
pleased to grant unto him, his executors, 
administrators, and assigns, your royal 
letters patent under the great seal of 
Great Britain for the sole use, benefit, 
and advantage of his said invention with
in England and Wales and the to~n of 
Berwick-upon-Tweed, and also in .all 
your _ft,Iajesty's colonies a11d plantatw11s 
abroad, for the term of 14 years, pursuant 
to the statute in that case made and pro
vided" 
Th~ passage in Italics must be omi~d 

if the inventor does not intend to obtam 
a patent for the colonies. This petition, 
with a declaration annexed, must be left 
at the office of her Majesty's secretary of 
state for the home department. T~e 
declaration is in lieu of the affidavit 
which was required until the passing of 
the Act 5 & 6 Wm. IV. c. 62. 

A few days after the delivery ~f th: 
petition, the answer may be received' 
which contains a reference to the attorney 
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or solicitor general to report if the inven· 
tion is deserving of letters-patent. If 
such report be fuvourable, it must be 
taken and left at the Home-office for the 
queen's warrant, which is addressed to 
the attorney or solicitor general, and 
directs the bill to be prepared. The bill 
is in effect the draft of the patent, and 

1 contains the grant with reference to the 
clauses and provisos in the letters patent. 
It is signed by the secretary of state for 
the home department, and by the attorney 
or solicitor general. If at this stage of 
the proceeding any person should wish 
to oppose the patent, a caveat may be 
entered in the manner already described, 
but the enterer is required to deposit 30l. 
at the office of the attorney or solicitor 
general to cover the patentee's expenses 
if he .should succeed in establishing his 
right to patent. The bill, when prepared, 
must be left at the office of the secretary 
of state for the home department for the 
queen's sign manual. It must then be 
passed at the signet-office, where letters 
of warrant to the lord keeper of the privy 
seal will be made out by one of the clerks 
of the signet; and lastly, tl1e clerk of the 
privy seal will make out other letters of 
warrant to the lord chancellor, in whose 
o~ce the patent will be prepared, sealed 
with the great seal, and delivered to the 
patentee. Considering the number of 
of'.ices through which a patent passes, it 
might ~e _supposed that the inquiry into 
the validity of the claim is very rigid. 
~n~ that, when once the patent is sealed, 
it is safe from opposition. But in reality 
~he la1'." officers through whose offices it 
1s c.a~ned exercise no opinion upon the 
validity of the patentee's claim· the 
whol_e responsibility rests upon hi:Uself, 
as will be seen by perusing the following 
abstract of the form of letters patent:
~~e first part of the patent recites the 

pett~on an~ declaration, and sets forth 
the t.1tle whieh has been given to the in
vention by the inTentor. 

The 2nd.relate~ to the granting the sole 
use of the mventwn to the inventor for 
the space of fourteen years, whereby all 
all other persons are restrained from usinO" 
the invention without a licence in writing 
first had and obtained from the patentee, 
and persons are restricted from counter· 

feiting or imitating the invention, or 
making any addition thereunto or sub
traction therefrom, with intent to make 
themselves appear the inventors thereof. 
This clause also directs all justices of tl1e 
peace and other officers not to interfere 
with the inventor in the performance of 
his invention. 

The 3rd part declares that the patent 
shall be void, if contrary to law or pre
judicial and inconvenient to the public in 
general, or not the invention of the 
patentee, or not first introduced by him 
into this country. 

The 4th declares that letters patent 
shall not give privilege to the patentee to 
use an invention for which patent has 
been obtained by another. 

The 5th relates to the manner in 
which letters patent become voill, if 
divided into more than a certain number 
of shares. The number of such shares 
used to be five, but all patents sealed 
since May, 1832, allow the interest to be 
divided between twelve persons or their 
representatives. This part also relates 
to the granting of licences. · 

The 6th contains a proviso that a full 
and accurate <lescription or specification 
shall be enrolled by the patentee in a 
specified time. 

The 7th directs the patent to be con
strued in the most favourable manner for 
the inventor, and provides against inad
vertency on the part of the clerk of the 
crown in enrolling the privy seal bill. 

Letters patent then only grant the sole 
use of an invention for a certain time, 
provided that the statement in the decla
ration be true, that the title give a dis
tinct idea of the invention, and that the 
specification be enrolled within a certain 
time mentioned in the patent, generally 
two months for England, four for Eng
land and Scotland, and six for the three 
countries together. This time depends 
on the attorney or solicitor general, a 
longer or shorter period being granted 
according to the extent or diffieul ty of the 
invention ; in some instances two years 
have been allowed for specifying. 

The object of the specification is two
fold:

First, it must show exactly in what the 
invention consists for which a patent has 
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been granted, and it must give a detailed 
account of the manner of effecting the ob
ject set forth in the title. It must describe 
exactly what is new and what is old, and 
must claim exclusive right to the former: 
the introduction of any part that is old, 
or the omission of any part that is new, 
equally vitiates the patent. 

In the second place, a patent is granted 
for a certain number of years on the con
dition that such full and accurate inform
ation shall be given in the specification as 
will enable any workman or other quali
fied person to make or produce the object 
of the patent at the expiration of that 
term without any further instructions. 
A specification is bad if it does not 
describe the means of doing all that the 
title sets forth: it is t>qually bad if it 
describes the means of ~ffecting some 
object not stated in the title: it is in
complete if it mentions the use of one 
substance or process only, and it can be 
proved that the inventor made use of 
another, or that anotl1er known substance 
or process will answer the purpose as well; 
and it is false if more than one substance 
or process is described as producing a 
certain effect, and it is found that any one 
of them is unfit to the purpose. Patentees 
frequently render their patents invalid by 
claiming too much; thus, after describ
ing one substance or process which will 
answer a certain purpose, they often con
clude by some such expression as "or any 
other fit and proper means." The follow
ing is an instance in which a patent was 
set aside by such an expression. In spe
cifying a machine for drying paper by 
passing it against heated rollers by means 
of an endless fabric, the inventor, after 
describing one sort of fabric, the only one 
in fact which he used, went on to say that 
any other fit and proper material might 
be used. Now if he used any other means 
of effecting his object, such m~ans should 
have been distinctly described. This 
alone rendered his specification incom
plete; but, besides this, it was proved that 
no other fabric would answer the pur
pose, or rather, that no other was known, 
and the patent was annulled accordingly. 
~he cases :which have been already men
tioned as rnstauces of bau titles will, by 
supposiI1g the title to be good, be cou· 

verted into instances of bad specificatioos, 
as the invalidity arises from the title and 
specification not agreeing with each other. 

The patentee may describe his inven
tion just as he pleases, and he may illus
trate such description by drawings or not; 
but he should be careful to use word• 
in their most common acceptation, or if 
some technical use should have perverted 
their meaning, he should make it appear 
distinctly that he intends them to be. 
taken in such perverted sense. Subjoined 
is the form of the other part of the speci
fication:

" To all to whom these presents shall 
come greeting, I the said (patentee's name 
and residence) send greeting. Whereas 
her most excellent Majesty Queen Vic
tflria, by her letters patent under the 
great seal of Great Britain, bearing date 
at Westminster, the day of , 
in the year of her reign, did giYe and 
grant unto me, the said A. B., my execu
tors, administrators, and assigns, her spe
cial licence. full power, sole privilege, 
and authority, thal I the said A. B., my 
executors, administratori, and assigns, and 
such others as I the said A. B., my exe
cutors, administrators, and assigns, should 
at any time agree with, and no others, 
from time to time, and at all times hel'!l
after during the term of years the:em 
mentioned, should and lawfully »;ng~t 
make use exercise, and vend w1thm 
Engl~nd, Wales, and the town of Berwick 
upon Tweed, and also in all her said M~
jesty's colonies and plantations abroad (1f 
such be the case), my invention of (here 
insert tlie title set forth in the letters 
patent verbatim); in such letters patent 
there is contained a proviso that I ~be 
said A. B.shall cause a particular desc~1p
tion of the nature of my said invention, 
and in what manner the same is to be 
performed, by an instrument in writing 
under my hand and seal, to be enrolled 
in her said Majesty's High Court of Chan
cery within calendar months ~e:ii:t, 
immediately after the date of the said. m 
part recited letters patent, re:terence bemg 
thereunto had may more fully and ,at 
large appear. Now know ye, that m 
compliance with the said proviso, I the 
said A. B. do hereby declare th~ nat~re 
of my invention and the manner m whicb 
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the same is to be performed are particu
larly described and ascertained in and by 
the following description thereof, refer
ence being had to the drawings hereunto 
annexed, and the figures and letters 
marked thereon, that is to say, my inven
tion consists (here insert the description 
of the invention). In witness whereof 
I the said A. B. have hereunto set my 
hand and seal this day of , 1846. 

(Name and seal.) 
"Taken and acknowledged 

by A. B. party hereto 
the day of , 1846, 
at 

"Before me, 
"B--C-

" A master (or master extra
ordinary) in Chancery." 

The specification being completed, it 
only remains to enrol it before 12 o'clock 
on the day of the expiration of the time 
allowed in the letters patent. AU speci
fications are open to public inspection 
upon payment of a small fee, and books 
are kept at the Patent Office, Serie Street, 
Lincoln's Inn, which contain a list of all 
patents in force. These books may be 
mspected, by permission of the clerk, 
without any charge. 

Extension ef Term ef Letters Patent.
If a patentee finds that the time allowed 
him by the patent is not sufficient to re
munerate him for the trouble and expense 
of his invention and patent, he may apply 
for an extension of the term. This used 
to require a petition to parliament, but by 
the 5 & 6 Wm. IV. c. 83, the patentee, 
after advertising his inteution to apply 
for an extension of his patent in the 
mam1:er r~quired ?Y the act, may petition 
the kmg m council. Any person wishing 
to oppose the extension must enter a 
caveat at the Privy Council Office, and 
the petitioner and enterer of the caveat 
or caveats are heard by their counsel 
before the Judicial Committee, which re
P.orts 1? the king; and the king is autho
rised, 1f he shall think fit, to grant new 
letters patent for the same invention for 
a term not exceeding seven years after 
the expiration of the first term. The 
a.pplication must be made so as to allow 
time for the grant before the conclusion 
of the original term, according to 5 & 6 

Wm. IV. c. 83; but this condition is 
somewhat modified by 2 & 3 Viet. c. 67
By the 7 & 8 Viet. c. 69, § 2, a patentee 
may obtain an extension of the term for 
any time not exceeding fourteen years, 
"subject to the same rules as the extension . 
for a term not exceeding seven years is 
now granted nuder the powers of the said 
act of the sixth year of the reign of his 
late majesty" (5 & 6 Wm. IV. c. 83). 
This act contains also other enactments 
applicable to the extension of time where 
patentees have wholly or in part assigned 
their right. 

Scotch and Irish patents are obtained 
by process similar to that described for 
England; the applications however are 
made to the respective law officers of each 
country. 

The complicated nature of the pro
ceedings in obtaining a patent has led to 
the establishment of a class of persons 
who make it their business to obtain 
patents for inventors; and in case of an 
intricate invention, it is far better for an 
inventor to employ one of these "patent 
agents" than to run the risk of the errors 
and Joss of time which may be occasioned 
by his inexperience. The fee charged 
by the clerks of the Patent Office, who 
act also as agents, is ten guineas, ex
clusive of the drawings and descriptions, 
which of course vary according to the 
difficulties of the subject; a small sum 
comparatively, when the loss of time and 
risk of a faulty title or specification are 
taken into consideration. 

The time necessary for obtaining a 
patent is seldom Jess than two months, 
and frequently much longer. This is 
justly considered a great grievance, as 
the inventor is not secure until the gi:eat 
seal is attached, and no reason can be 
assigned for this delay, except that the 
patent passes unnecessarily through a 
great number of offices. The expense 
also is very heavy, and may be stated on 
an average at 1201. for England, with 5l. 
additional for the colonies, IDOL for Scot
land, and 125[. for Ireland. 

It is evident that there are many in
ventions which will not bear this outlay 
of capital, and the consequence is that the 
number of patents is much smaller than 
it would be if.the charges were less; and 
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the public lose by this. The inventor, 
if he procure a patent, will take care that 
although he may be the party inconve
nienced at first by the outlay, the public 
shall pay for it eventually; but if he do 
not take out a patent, he will do all in his 
power to keep his invention secret for a 
longer time than the patent would have 
allowed. This circumstance has given 
rise to much of that jealousy which is so 
apparent among manufacturers; it has 
materially retarded the study of the arts, 
which are now fenced round with secrets 
and difficulties, and has been mainly 
instrumental in causing the great want 
which confessedly exists, of men con
versant at once with the theory and the 
practice of mechanical operations. 

The truth of these observations will be 
admitted by all who have been in any 
way connected with manufactnres; but 
if any evidence be wanting to convince 
those who are not, the small number of 
patents taken out in England is quite 
conclusive. In 1837 the number of En
glish patents was 254, and that of Scotch 
132; the numbers in France and Prnssia 
were much larger. Much has been said 
against the present law of patent, which 
in our opinion is unfounded in truth. 
There are difficulties connected with the 
title and specification which cannot per
haps be smoothed by any legislative en
actments; but the obstacles which the law 
has placed in the way of inventors can be 
easily removed. There is nothing to pre
vent patents being granted in a quarter 
of the present time, and at a tenth part of 
the present expense. When this is done, 
the number of patents will rapidly in-

PAWN. [PLEDGE.] 
PAWNBROKEHS. All persons who 

receive goods by way of pawn or pledge 
for the rt>payment of money lent thereon 
at a higher rate of interest than five per 
cent. per annum, are pawnbrokers. In 
pawning, the goods of the borrower are 
delivered to the lender as a security. 
LPLEDGE.] 

The business of lending money on 
pledges is in many countries carried on 
under the immediate control of the go
vernment as a branch of the public ad
ministration; and where only private 
individuals engage in it, as in this coun· 
try, it is placed under regulations. Thus 
in China, where pawnbrokers are very 
numerous, Mr. Davis says (' Chinese,' 
vol. ii. p. 438) they are under strict re
gulations. 

The 12 Anne, stat. 2, c. 16, fixed the 
legal rate of interest at 5 per cent. per 
annum; bnt the interest which pawn· 
brokers are allowed to charge is regu· 
lated by a special statute, the 39 & 40 
Geo. III. c. !!9, passed 28th of July, 1800. 
This act fixes the rates of interest allowed 
on goods or chattels placed in the hands 
of pawnbrokers according to the follow· 
ing scale:

For every pledge upon which there 
shall have been lent any sum not ex~ed
ing 2s. 6d., the sum of -!d., for any time 
during which the said pledge shall re
main in pawn not exceeding one calendar 
month, and the same for every calendar 
month afterwards, including the current 
month in which such pledge shall be 
redeemed, although such month shall not 
be expired. If there shall have been Jent 

crease; talent, which is inert for want of the sum of 5s., one penny; 7s. 6d., one 
motive, will be called into action, and the Ipenny halfpenny; !Os., two-pence; I2s. 6d., 
workshop will no longer be closed against 
the philosophic inquirer. 

PATENT LETTERS. (LETTERS 
PATENT.] 

PATERNITY. ~ASTARD.1 
PATRIARCH. BISHOP, p. 377.l 
PATRICIANS A D PLEBEIANS. 

[NOBILITY; AGRARIAN LAWS.] 
PATTERNS. [COPYRIGHT, p. 645.J 
PATRON. [ADvowsoN; BENEFICE; 

PARISH ; CLIENT.] 
PAUPERISM. [PooR LAWS AND 

PAUPERISM; SETTLEMENT.] 

two-pence halfpenny; l 5s., three-pence; 
1is.6d., three-pence halfpenny; 20s., fou_r· 
pence; and so on progressively and. Ill 
proportion for any sum not exceedmg 
40s.; but if exceeding 40s. and not ~x
cceding 42s., eight-pence; if exceedmg 
42s. and not exceeding lOl., after the rate 
of three-pence for every 20s., by the ca· 
Jendar month, including the current 
month, and so on in proportion for any 
fractional sum. Persons may redeem 
goods within seven days after the .ex· 
piration of the first calendar month with• 



PAWNBROKERS. [ 491 ] PAWNBROKERS. 

out paying interest for the extra seven 
days; or within fourteen days on paying 
for one month and a half; after which 
time interest is charged for two calendar 
months, 

Pawnbrokers are required by the act 
to keep books in which all goods taken in 
pledge must be entered and described, the 
sum advanced upon them, and the name 
and abode of the pledger, and whether 
he is a housekeeper or a lodger. They 
make out at the time two memoranda of 
these particulars, one of which is given 
to the pledger. This duplicate is given 
gratis in all cases where the sum ad· 
vanced is under 5s.; when it is 5s. and 
under 10s., one halfpenny is charged; 
10s. and under 20s., one penny; ll. and 
under 5l., two-pence; 5l. and upwards, 
four-pence. Articles pledged for sums 
above 5s. must be entered in the pawn
broker's books within four hours; and 
those on which 10s. or upwards have been 
advanced must be entered in a separate 
book and numbered, the first entry in 
each month commencing No. 1. The 
number and description of the pledge in 
the books and on the duplicate correspond 
with each other. Articles cannot be taken 
out ~f pawn without the production of the 
duplicate, the bolder of which is assumed 
to be the owner; and accordingly dupli
cates are often sold by the pledger when 
he wants money, and they are transferred 
from one to another like any other sale
able article. If a duplicate should be 
lost ?r stolen, the pawnbroker is required 
to give a copy of it to the person who 
represents himself as the owner of the 
articles pledged, with a blank form of 
affidavit, which must be filled up with a 
statement of the circumstances under 
which the original duplicate was lost, to 
the truth of which deposition an oath 
m~st be made before a magistrate. For 
tlu~ second duplicate the pawnbroker is 
entitled to demand one halfpenny, if the 
sum advanced does not exceed 5s. ; from 
5s. to 10s., one penny; and afterwards in 

' 	 the same proportion as for the original 
duplicate. 
. The penalty against unlawfully pawn
rng goods the property of others is be· 
tween 20s. and 51., besides the full value 
of the goods pledged; and in default of 

payment, the offending party may be com
mitted for three months' imprisonment 
and hard labour, Persons forging or 
counterfeiting duplicates, or not being 
able to give a good account of themselves 
on offering to pawn goods, are liable to 
imprisonment for any period not exceed
ing three months. Pawnbrokers or other 
persons buying or taking in pledge un
finished goods, linen, or apparel in trusted 
to others to wash or mend, are to forfeit 
double the sum advanced and to restore 
the goods. The act empowers police ofli
cers to search pawnbrokers' houses or 
warehouses when suspected to contain 
unfinished goods unlawfully pledged, and 
goods unlawfully pawned must be restored 
to the owner by the pawnbroker. 

All pawned goods are deemed forfeited 
at the end of one year. If redeemed, the 
pawnbroker must endorse on his dupli
cate the charge for interest, and keep it 
in his possession for one year. Articles 
on which sums have been advanced of 
10s. and not exceeding 101., if not re
deemed, must be sold by auction, after 
being exposed to public view and at least 
two days' notice having been given of the 
sale. The catalogue of sale must contain 
the name and abode of the pawnbroker, 
the month in which the goods were re· 
ceived, and their number as entered in 
the books and on the duplicate. Pictures, 
prints, books, bronzes, statues, busts, carv
ings in ivory and marble, cameos, intaglios, 
musical, mathematical, and philosophical 
instruments, and china, must be sold se
parate from other goods, on the first Mon
day in January, April, July, and October 
in every year. · On notice not to·sell given 
in writing, or in the presence of one wit
ness, from persons having goods in pledge, 
three months further are allowed beyond 
the year for redemption. An account of 
sales of pledges above 10s. must be en
tered in a book kept by the pawnbroker, 
and if articles are sold for more than the 
snm for which they were pledged, with 
interest thereon, the owner is entitled to 
the overplus, if demanded within three 
years after the sale. Pawnbrokers' sale
books are open to inspection on payment 
of a fee of one penny. The penalty on 
pawn brokers selling goods before the 
proper time, or injuring or losing them, 
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and not making compensation to the 
owner, according to the award of a ma
gistrate, is I Ol. They are required to 
produce their books on the order of a 
magistrate in any dispute concerning 
pledges, and are not to purchase goods 
which are in their custody. The act ex
tends to the executors of pawnbrokers. 

The Pawnbrokers' Act prohibits pledges 
being taken from persons intoxicated or 
under twelve years ofage; and by the Me
tropolitan Police Act (2 & 3 Viet. c. 47), a 
fine of 5Z. is inflicted upon pawnbrokers 
taking pledges from persons under the age 
of sixteen. Pawnbrokers are prohibited 
from buying goods between the hours of 
8 A.M. and 7 P.M.; or receiving pledges 
from Michaelmas-day to Lady-day before 
8 A.M. or after 8 P.M.; or for the other 
part of the year, before 7 A.M. or after 
~ P.M., excepting on Saturdays and the 
evenings preceding Good Friday and 
~hristmas-day, when the hour for closing 
1s extended to I I P.M. They are required 
to place a table of profits and charges 
in a conspicuous part of their places of 
business. 

Pawnbrokers are required to take out 
an annual licence from the Stamp Office· 
an~, to enable them !<> take in pledg~ 
articles of gold and silver, a second li
cence is necessary, which costs 5Z. I 5s. 
Those who carry on business within the 
limits of the old twopenny-post pay I5Z. 
a year for their licence, and in other parts 
of Great Britain 7l. IOs. The licence 
expires on the 31st of J nly, and a penalty 
of 50l. is incurred if it is not renewed 
ten days before. No licence is required 
in Ireland, but those who carry on the 
business of a pawnbroker must be regis
tered. 

In 1833 the number of pawnbrokers 
in the metropolitan district was 368 · 
386 in 1838; and 383 in 1842; in th~ 
rest of England and Wales the number 
was 1083 in 1833; 1194 in 1838 · and 
1304 in 1842; in Scotland the n~mber 
was 52 in 1833; 88 in 1838 · and 133 in 
1842: making a total of I 82o establish
mei;its .in 1842, w?ich paid 16,5221. for 
their licences, besides the licence which 
many_ of them take out as dealers in gold 
and silver. The increase in England is 
to a considerable extent chiefly in places 

where the business of a pawnbroker has 
not hitherto been carried on; and in Scot
land, according to the • New Statistical 
Account,' the extent of this change is re
markable. The business of a pawnbroker 
was not known in Glasgow until August, 
1806, when an itinerant English pawn
broker commenced business in a single 
room, but decamped at the end of six 
months; and his place was not supplied 
until June, 1813, when the first regular 
office was established in the west of Scot
land for receiving goods in pawn. Other 
individuals soon entered into the business; 
and the practice of pawning became so 
common that, in 1820, in a season of dis
tress, 2043 heads of families pawned 7380 
articles, on which they raised i391. 5s. 6d. 
The capital invested in this business in 
1840 was about 26,000Z. Nine-tenths of 

the articles pledged are redeemed within 

the legal period. (Dr. Cleland's 'Fonner 

and Present State of Glasgow.' 1840.) 

There are no means of ascertaining the 

exact number of pawnbrokers' establish

ments in the large towns of England. A 

return of the amount and nature of the 

dealings of pawnbrokers would supply 

much valuable evidence of the cond1uon 

and habits of the people. The only return 

of the kind which we have seen was sup

plied by a large pawnbroking establish

ment at Glasgow to Dr. Cleland, who re.ad 

it at the meeting of the British ;\ssoc1~

tion for the Advancement of Science m 

1836. The list comprised the following 
articles :-539 men's coats, 355 vests, 
288 pairs of trowsers, 84 pairs of ~tock
ings, 1980 women's gowns, 540 pett1~oats, 
132 wrappers, 123 duffies, 90 .pehsses, 
240 silk handkerchiefs, 294 shirts and 
shifts, 60 hats, 84 bed-ticks, 108 pillows, 
262 pairs of blankets, 300 pairs of sheets, 
162 bed-covers, 36 table-cloths, 48 um
brellas, 102 Bibles, 204 watches, 216 
rings, and 48 \Vaterloo medals. It was 
not stated during what period these 
articles were received. There were at 
that time in Glasgow above thirty .pa~n- , 
brokers. In the manufacturing d1strw.ts 
during the prevalence of "strikes," or m 
seasons of commercial embarrassment, 
many hundreds of families pawn the 
greater part of their wearing-apparel 
and household furniture. (Paper read 

http:d1strw.ts
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in 1837 by Mr. Ashworth, of Bolton, I information of use to the trade, amongst 

•On the Preston Strike in 1836.') The 
borough-reeve of Manchester stated on 
a late occasion (April, 1840) that a 
clergyman had shown him sixty-seven 
pawu-tickets from one fa.mil:y, _and ~e 
said there were thousands m s1m1lar cir
eumstances "going inch by inch," in con
sequence of the stagnation of industry. 
The practice of having recourse to the 
pawnbrokers on such occasions is quite 
a different thing from the habits of those 
who, "on being paid their wages on the 
Saturday, are in the habit of taking their 
holiday clothes out of the hands of the 
pawnhroker to enable them to appear 
respectably on the Sabbath, and on the 
Monday following they are again pawned, 
and a fresh Joan obtained to meet the 
exigencies of their families for the re
mai11der [of the week." It is on these 
transactions and on such as arise out of 
the desire of obtaining some momentary 
gratification that the pawnbrokers make 
their large profits. It is stated in one of 
the Reports on the Poor-Laws, that a 
loan of 
3d., if redeemed the same day, pays 
annual interest at the rate of 5:200 per 
cent.; weekly, 866 per cent. 
4d. 3900 per cent.; weekly, 650 per cent. 
6d. 2600 · ,, ,, 433 ,, 
9d. I i33 288 

12d. 1300 ,, ,, 216 ,, 
In a petition presented to parliament 

in 18.39, it is stated, that on a capital of 
6d. thus employed (in weekly loans) 
pawnbrokers make in twelve months 
2s. 2d.; on 5s. they gain lOs. 4d. : on 
IOs. they clear 22s. 3id. ; and on 20s. 
lent in weekly Joans of sixpence, they 
more than double their capital in twenty
seYen weeks; and should the goods 
pawned remain in their hands for the 
term of twelve months (which seldom 
occurs), they then derive from 20 to 100 
per cent. The ' Loan Fund Societies,' 
which are protected by an Act of the 
Legislature, and advance small sums 
under 151. at 5 per cent., are of no ad

• vantage to the habitual dependants upon 
the pawnbroker. 

The ' Pawnbrokers' Gazette' is a 
s~mped weekly pub~cation, which con-
tams advertisements of sales, and other 

whom it exclusively circulates. 
The act for the regulation of pawn

brokers in Ireland is the; 28 George III. 
c. 43 (Irish statute). It requires pawn
brok~~ to take c;mt licences and to giYe 
secunt1es; appomts the marshal of the 
city of Dublin corporation registrar of 
licences; directs returns to be made to 
him monthly, upon oath, of sums lent; 
and allows the registrar a fee of one 
shilling on each return. The stamp 
duty on licences amounted to 2i75l. 
in 1842. 

In 1837 Mr. Barrington founded the 
Limerick Mont de Piete, as a means of 
providing funds for the public charities 
of that city. He erected buildings at his 
own expense, and sent competent persons 
to Paris to make themselves acquainted 
with the mode of conducting the Mont 
de Piete in that capital. A capital of 
4000l. was raised on debentures, bearing 
interest at 6 per cent.; and the establish
ment was opened on the 13th of March, 
1837, under the control of a committee. 
In the course of eight months 13,000l. 
had been lent on 70,000 pledges at a rate 
of interest amounting to one farthing per 
month for a shilling, no charge being 
made for duplicates. Six-sevenths of the 
amount advanced was in sums under 5s. 
Four mouths after the establishment was 
opened, the value of articles redeemed on 
Saturdays averaged about 140!., the in
terest on which amounted to 3/. 3s. 6d., 
while the pawnbroker's charge would 
have been 91. Towards the close of the 
year 1839 Mr. Barrington published a 
short pamphlet showing the further pro
gress of the institution. The capital had 
been increased to 15,350/., and a clear 
profit of 1736!. had been realised since 
March, 1837. Small sums are lent to 
poor persons of known respectability of 
character on their personal security. 
This plan is attended with valuable ef
fects upon the conduct and character of 
the poorer classes. 

In Appendix E, 'Poor Inquiry (Ire
land),' there is an account of the Ahas
cragh Loan Society, which shows that 
where individuals can be found to super
intend the details, the ruinous plan of 
applying to pawnbrokers may be partially 
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obviated. This Society had borrowed 
7201., partly from the county Gal way 
trustees, which sum had been disposed 
among 400 borrowers, and no loss had 
occurred during the two years in which 
the Society had been in operation, chiefly 
in consequence of the attention of the 
Hev. H. Hunt, the treasurer. In the 
evidence taken at an examination by the 
Commissioners of Inquiry in the county 
Leitrim (p. 93) it was stated that there 
were no pawnbrokers in the barony; but 
a class of men called usurers are to be 
met with in "every direction, "and they 
bind both borrowers and sureties by so
lemn oaths to punctual repayment of the 
principal, and of the interest, which is 
exorbitant in proportion to the smallness 
of the sum lent." The witness, who was 
a magistrate, further stated, that a case 
had recently come before Lord Clements 
and himself, in which a man had bound 
himself to pay 12s. a year in quarterly 
instalments for the use of 15s. principal. 
Such facts show the expediency of afford
ing every encouragement to establish
ments conducted under the immediate 
control of the law. In some instances in 
Ireland pawnbrokers keep spirit-shops 
under the same roof or in an adjoining 
house. The Report just quoted states 
that people were beginning to lose their 
reluctance to wear the forfeited property 
of their neighbours; and most of the 
poor persons examined stated that a few 
years ago they were ashamed to go to the 
pawnbrokers, but this feeling appeared 
then to have been much weakened. The 
scarcity of capital in Ireland occasions 
many individuals to have recourse to 
pawnbrokers for purposes unknown in 
England, such as obtaining the means of 
purchasing a pig or buying seed. 

The Mont de Piete is an institution of 
Italian origin. (J\foNT DE PrETE.] In 
1661 a project existed for establishing 
Monts de Picte in England. It is ex
tremely doubtful whether a public insti
tution for lending money on pledges 

high; but the average profits of their 
trade are not so great as might be in
forred from a hasty glance at the pre· 
ceding tables, which nevertheless fully 
prove that having recourse to pawn
brokers is an improvident mode of raising 
money. It is, however, a great conve
nience to many persons who could not 
raise money for temporary purposes in 
any other way. Those pawnbrokers who 
take out a licence to receive pledges in 
gold and silver do a considerable amount 
of business in that way, and of course 
not with the poorest classes. ln 1838 a 
company was formed in London, called 
the •British Pledge Society,' which pro
posed lending money at one-half the 
rate of interest allowed by the 39 & 40 
George III. c. 99, and without making 
auy charge for duplicates. This society 
also pledged itself to make good losses in 
case of fire, for which casualty pawn· 
brokers are not liable. The bill of in· 
corporation, after being read a first time 
in the House of Commons, was aban· 
doned. 

There is a Mont de Picte at Moscow 
on a very extensive scale, the profits of 
which support a foundling hospital 
They are numerous in Belgium. From 
a paper read by Rawson W. Rawson b;· 
fore the London Statistical Society m 
1837, the following appear to be. the 
terms of the Mont de Pictc of Pans:
" Loans are made upon the deposit of 
such goods as can be preserved to the 
amount of two-thirds of their estimated 
value; but on gold and silver, four-fifths 
of their value is advanced. The present 
rate of interest is l per cent. per mont~ 
or 12 per cent. per annum. The Paris 
establishment has generally from 600,000 
to 650,000 articles in its posses~ion, and 
the capital constantly outstandmg may 
be estimated at about 500,000I. The 
expense of management amounts to be· 
tween 60 c. and 65 c. on each article, aud 
the profits are wholly derived from loans 
-of 5 francs and upwards. Articles not 

would answer in London. Many branch' redeemed within the year are sold, s~b
establishments would be necessary, and 
they would scarcely be so economically 
conducted as the establishments belong
ing to private individuals. The rates of 
interest charged by pawnbrokers are 

ject however, as in England, to a clann 
for restoration of the surplus, if made 
within three years." 

The statistical tables published by tbe 
French minister of commerce show the 
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operations of the Mont de Piete of Paris 
and those of the large towns in France 
during the year 1833. The number of 
articles pledged in Paris in 1833 was 
I,064,0G8 ; average sum advanced on 
each, 14s. I Id. The number of articles 
redeemed was 844,861: on 178,913 ar
ticles the interest was paid and the dupli
cate renewed; 50,656 articles, on which 
the sum of 36,39lt. had been advanced, 
were forfeited, being one-twentieth in 
number, but less than one-twentieth in 
value. 

PECULIARS, COURT OF. [EccLE· 
SIASTICAL CoURTS, p. 803.] 

PEDLAR. This word is said by Dr. 
Johnson to be a contraction from petty 
dealer, formed into a new term by long 
and familiar use; and a pedlar is defined 
by him to be " one who travels the coun
try with small commodities." The same 
writer defines a hawker to be "one who 
sells his wares by proclaiming them in 
the street." 

The legal sense of hawker is an 
itinerant trader, who goes about from 
place to place, carrying with him and 
selling goods; and a pedlar is only a 
hawker in small wares. In the various 
acts of parliament which impose duties 
upon them and regulate their dealings, 
they are always named in conjunction as 
hawkers and pedlars; and no distinction 
is made between them. 

It has been for more than a century 
the opinioli in England that the conduct 
of trade by means of fixed establishments 
is D?~re beneficial to the public than that 
of ~tmerant dealers; and it cannot be 
demed that the local trader being better 
known and more dependent upon his 
character than one who continually travels 
from .Place to place, there is a greater 
security for the respectability of his deal
ings. Accordingly statutes have been 
made from time to time, which require 
hawkers and pedlars to take out licences 
and ~o ~ubmit t~ specific regulations and 
restnct10ns, which are supposed to pro
tect the resident trader as well as the 
public from unfair dealing. These rea
sons, however, have been given subse
quently to justify the laws· for the 
statutes which originally required li
cences for hawkers and imposed these 

duties appear to have merely contem
plated a means of increasing the revenue; 
and that this was the object of the legis
lature appears from the fact of pawn
brokers and others having been also 
required to take out licences. (8 & 9 
Wm. III. c. 25; and 9 & IO Wm. Ill. 
c. 27.) 

The provisions by which the licences 
to hawkers and pedlars are now regulated 
are contained in the statute 50 George 
III. c. 41. By that Act, the collection 
and management of the duties on hawkers 
and pedlars in England was given to the 
commissione:-s for licensing and regu
lating hackney coaches ; but this duty 
has since been transferred to the commis
sioners of stamps by the i5th section of 
the statute I & 2 Wm. IV. c.' 22. By 
the provisions of the latter statute, " all 
the powers, provisions, regulations, and 
directions contained in the statute 50 
George III. c. 41, or any other act re
lating to the duties on hawkers and ped
lars, are to be enforced by the commis
sioners of stamps; and all the powers, 
provisions, regulations, and directions, 
forfeitures, pains and penalties imposed 
by any acts relating to the management 
of duties on stamps, so far as the same 
are applicable to the duties on hawkers 
and pedlars, are declared to be in full 
force and effect, and are to be applied and 
put in execution for securing and collect
ing the last-mentioned duties, and for 
preventing, detecting, and punishing all 
frauds, forgeries, and other offences re
lating thereto, as fully as if they were 
repeated and specially enacted in the 
statute I & 2 Wm. IV. c. 22." The 
duty of granting licences to hawkers and 
pedlars and enforcing the law against 
such persons is now therefore intrusted 
to the commissioners of stamps; the par
ticular conditions and regulations under 
which such licences are to be granted are 
contained in the above-mentioned statute 
50 George III. c. 41. 

Before a licence is granted to a person 
desirous of trading and travelling as a 
hawker or pedlar, the applicant must 
produce to the commissioners of stamps 
a certificate, signed by the officiating 
clergyman and two householders within 
the parish in which he resides, attesting 
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that he is of good character and a fit 
person to be licensed. Upon this certi
ficate being given, the commissioners 
grant the licence, which is only in force 
for one year, and the party who receives 
it is subject to a duty of 4l. per annum, 
and an additional duty of 4l. per annum 
for each beast if he travels with a 
" horse, ass, mule, or other beast bear
ing or drawing burthen ;" and these 
duties are to be paid at the time of 
receiving the licence. The duties have 
not been altered since 1789. All per
sons who act as hawkers or pedlars with
out such a licence are liable to a penalty 
of 50l. 

Among other regulations, the hawker 
or pedlar is required by the Act to 
" cause to be written in large legible 
Roman capitals, upon the most conspi
cuous part of every pack, box, bag, trunk, 
case, cart, or waggon, or other vehicle 
in which he carries his goods, and of 
every room and shop in which he trades, 
and likewise upon every handbill or ad
vertisement given out by him, the words 
'Licensed Hawker,' together with the 
number, name, or other mark of his li
cence ;" and in case of his omission so 
to do, he is liable to a penalty of lOl.; 
and every unlicensed person who places 
these words upon his goods is liable to a 
penalty to the like amount. A hawker 
and pedlar travelling without a licence, 
or travelling and trading contrary to or 
otherwise than is allowed by the terms of 
his licence, or refusing to produce his li
cence when required to do so by in
spectors appointed by the commissioners, 
or by any magistrate or peace-officer, or 
by any person to whom he shall offer 
goods for sale, is liable in each case to a 
penalty of l ol. A person having a li
cence, and hiring or lending it to another 
person for the purpose of trading with 
it, and also the person who so trades with 
another's licence, are each liable to a 
penalty of 40!. A hawker or pedlar 
dealing in or selling any smuggled goods, 
or knowingly dealing in or selling any 
goods fraudulently or dishonestly pro
cured, forfeits his licence, and is for ever 
afterwards incapacitated from obtaining 
or holding a new licence. By the stat. 
48 Geo. III. c. 84, s. 7, if any hawker or 

pedlar shall offer for sale tea, brandy, 
rum, geneva, or other foreign spirits, to
bacco, or snuff; he may be arrested by 
any person to whom the same may be 
offered, and taken before a magistrate, 
who may hold him to bail to answer for 
the offence under the Excise laws. 

By the provisions of the statutes 29 
Geo. III. c. 26, § 6, and also of 50 Geo. 
III. c. 41, § 7, no person coming within 
the description of a hawker or pedlar can 
lawfully, either by opening a shop and 
exposing goods to sale by retail in any 
place in which he is not a householder or · 
resident, or by any other means, sell 
goods either by himself or any other 
person by outcry or auction, under a 
penalty of 50l. Hawkers were not 
allowed formerly to sell goods in market.. 
towns, except on a fair or market day ; 
but this restriction was done away with 
by 35 Geo. III. c. 91. 

It is further provided by the 18th sec
tion of the 50 Geo. III. c. 41, that if 
any person shall forge or counterfeit any 
hawker's or pedlar's licence, or travel 
witli, or produce, or show any such 
forged or counterfeited licence, he shall 
forteit the sum of 3001. Persons who 
hawk fish, fruit, victuals, or goods, wares, 
or manufactures made or manufactured 
by such hawkers, or by their children, 
are not required to take out a licence; 
nor are tinkers, coopers, glaziers, plum· 
bers, harness-menders, or other persons 
usually trading in mending kettles, tubs, 
household goods, or harness of any kind. 
(Chitty's Commercial Law, vol. ii. p. 
163; Bum's Justice, tit. 'Hawkers.') 

The amount raised by these lieenees 
is too insignificant as an object of re
venue. They are in .fact a tax on the 
consumers, like all other licences. T~e 
true policy is to let a person sell his 
goods where and how he can. Compe
tition will ensure the consumer here, !\5 
in other cases, the best and cheapest. ar
ticle. The pedlar carries his wares mto 
districts where the people have not access 
to the best markets, and thus he tends 
to correct the dealings of the settled trader. 
He also carries his wares to people who 
would often not know of the existence 
them. The hawker is now one of the 
active instruments in diffusing cheap 
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books among the population, and a large 
part of the sale of the cheap periodicals 
is in his hands, particularly in the north 
of England and in Scotland. Thirty 
years ago, Francis Horner, writing to 
Dugald Bannatyne, of Glasgow, speaks 
of "that very remarkable traffic in books 
round Glasgow by itinerant retailers . ., 
The hawker is therefore employed in the 
diffusion of knowledge, and is a great 
benefactor to society, and as such should 
be free from all taxes that are imposed on 
him in addition to those which he and 
other dealers pay. 

Amount ef Revenue from Hawkers' 
Licences:

England. 
1800 £ 8,963 1830 23,392 
1810 17,898 1840 32,512 
1820 29,236 1843 27,100 

Scotland. 

1840 3,284 1843 2,092 


Rate paidfor each Licence :
England. at £4. at £8. at£12. at£16. 

18~0 ;,359 912 36 2 
1830 6630 832 14 3 
1840 6020 1005 30 2 
1843 4i93 927 40 2 

Scotland. 
1840 705 58 
1843 411 56 

PEERS OF THE REALM. This 
term is equivalent to Peers of Par
liament, that is, those ·noblemen who 
have a seat in the House· of Lords. The 
' Realm,' that is, the ' Roiaume,' is the 
Kingdom of England. Scotland and 
Ireland have also their peers· but those 
who are simply peers of Sc~tland and 
Ireland are not Peers of the Realm, or 
Peers of Parliament, or Peers of the 
Unit<;d Kingdom, for all these ex
pr~ss10ns are used to signify the same 
thmg. 
. Without meaning to decide the ques

tion whether the lords spiritual are 
strictly peers of the realm, the persons 
who fall under this description are the 
dukes, marquesses, earls, viscounts, and 
barons [Duu:, &c.], and this without re
fer~nce to tbe accident of age : an earl, 
for 1.nstance, is a peer of the realm, though 
a mmor, but he does not sit or vote in 

VOL, IL 

the House of Lords till he is twenty-one. 
Women may also be peeresses of the realm 
in their own right, as by creation, or as 
inheritors of baronies which descend to 
heirs general, but they have no seat or 
vote in the house of lords. The wives 
of peers are peeresses. 

On the remote origin of this order, 
and of the privileges belonging to it, 
especially that form of a house, in 
which, in concurrence with the spi
ritual lords, they consider every pro
posal for any change in the laws of the 
realm, and have an affirmative or a 
negative voice respecting it, and of being 
also the supreme court of judicature 
before whom appeal may be made from 
the judgment of nearly all inferior 
courts, great obscurity rests. The re
ports of the committee of the house of 
peers, which sat during several par
liaments about the years 181 7, 1818, and 
1819, on the dignity of a peer of the 
realm, contain a great amount of in
formation on these topics, but leave un
decided some of the greater and more 
important questions connected with it. 

Every peer of the realm, being of full 
age and of sound mind, is entitled to 
take his seat in the house of peers, and 
to share in all the deliberations and 
determinations of that assembly. He 
has privilege (perhaps not very distinctly 
defined) of access to the person of tl1e 
king or queen regnant to ad vise con
cerning any matter touching the affairs 
of the realm. If peers of the realm are 
charged with any treason, felony, mispri
sion, or as accessories, they are not sub
ject to the ordinary tribunals, but the 
truth of the charge i; examined by the 
peers themselves; they cannot be ar
rested in civil cases; they give _their 
affirmation on honour when they sit in 
judgment, and answer bills in chancery 
upon honour; but when examined as 
witnesses they must be sworn. 'Words,' 
says Blackstone, (Book iii. c. 8) 'spoken 
in derogation of a peer, a judge, or other 
great officer of the realm, which are 
called sca.ndalum magna.tum, are held to 
be still more heinous ; and though they 
be such as would not be actionable in the 
case of a private person, yet when spoken 
in disgrace of such high and respectable 

2 K. 
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characters, they amount to an atrocious 
injury, which is redressed by an action on 
the caRe founded on many ancient statutes; 
as well on behalf of the crown, to inflict 
the punishment of imprisonment on the 
slanderer, as on behalf of the party, to 
recover damages for the injury sus
tained.' 

Peers are tried for misdemeanors in 
the same way as other people. The 
lords spiritual are also, in all cases, tried 
by the ordinary courts. Peeresses have 
the same privileges as peers, whether 
they are peeresses by birth, creation, 
or marriage ; but if a peeress by mar
riage marry a commoner, she loses her 
privileges. 

The crown may at its pleasure create 
a peer, that; is, advance any person to 
any one of the five classes; which is now 

· done either by writ or patent. [BARON ; 
LETTERS PATENT; Kon1LITY.] A peer 
cannot be deprived of the dignity or any 

· of the privileges connected with it, except 
·on forfeiture of the dignity by being 
attainted for treason or felony ; and 
the dignity must descend, on his death, 
to others (as long as there are per

. sons within the limitation of the 
grant), with all the privileges appnr
tenant to it, usually to the eldest son, and 
the eldest son of that eldest son in per
petual succession, and so on, keeping to 
the eldest male representative of the 

· original grantee. Some deviation from 
this rule of descent, however, has 
occasionally occurred, special clauses 
having been introduced into the patent, 
which limit the descent of the dignity in 
a particular way, as in the case of the 
creation of Edward Seymour to the duke
dom of Somerset, in the reign of Edward 
VI., when it was declared that theissue of 
the second marriage of the duke should 
succeed to the dignity in preference to 
the son of a former marriage. Hut 
generally, and perhaps universally for 
the two last centuries, the descent of a 
dignity (cases of baronies in fee, as they 
are called, being now for a moment ex
cluded) has been to the next male heir 
of the blood of the person originally 
ennobled; sometimes with remainders 
to the next male heir of his father or 
J(l'andfather. 

The crown has sometimes granted the 
dignity of the peerage to a person, with 
remainder to the female issue or to the 
female kindred of the grantee and their 
heirs, as in the case of the Nelson peer
age. In these cases it has generally 
happened either that the party had no 
male issue to inherit, and that the other 
maies of the family were also without 
male issue, or that there was already a 
dignity inheritable by the male heir of 
the party on whom a new dignity was 
conferred to descend to his female issue. 
A pension has also sometimes been 
settled by Parliament on a person, at 
the time when he has been made a 
peer; the pension is granted by the Par
liament on the recommendation of the 
crown. 

The peers who possess what are called 
baronies in fee, are the descendants and 
representatives of certain old families, 
for the most part long ago extinct in the 
male line, but which had in their day 
summons to parliament as peers, and 
whose dignity it has been assumed 
descended like a tenement to a daughter, 
if only one daughter and heir, or to a 
number of daughters as coheirs, when 
there was no son. If A. die seised of a 
barony in fee, leaving H. a daughte; a~d 
only child, and M. a brother, the d1gmty 
shall inhere in B. in preference to M., 
and shall descend on the death of B. to 
her eldest son. In case A., instead of 
leaving B. his only daughter, leave 
several daughters, H., C., D., &c. and no 
son, the dignity shall not go to 1\1.~ b~t 
among the daughters; and since 1t is 
imparticipable, it is in a manner lost, as 
long as those daughters, or issue from 
more than one of them, exist. But 
should those daughters die with on!~ one 
of them having left issue, and that issue 
a son, he shall inherit on the death of 
his aunts. This is what is meant ~y ~e 
dignity of a peer of the realm berng in 
abeyance: it is divided among s~ver~ 
persons, not one of whom possessrng it 
wholly, none of them can therefore 
enjoy it. (ABEYANCE.] But the crown 
has the power of determining the abey· 
ance; that is, it may declare its pleasure 
that some one of the daughters, or the 
eldest male representative of some one 
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of the daughters, shall possess the dig
nity, as would have been the case had 
there been a single daughter only ; and 
in case of an heir thus entering into 
possession of the dignity, he shall take 
that precedence among the barons in the 
house of peers which belonged to the 
family of whom he is the representative. 
A female who is only a coheir of a 
coheir may also have the abeyance de
termined in her favour, as was lately the 
case with Mrs. Russell, now Baroness De 
Clifford. It is out of this privilege of 
the crown that the peerage cases arise, 
of which there are some before the house 
of lords in almost every session of par
liament. A party sees reason to think 
that the crown may be induced to de
termine a certain abeyance in his favour, 
if he can on!y prove that he is the re
presentative of one of the coheirs. This 
proof, which is often a troublesome and 
expensive process, inasmuch as it may 
be necessary to go back into the four
teenth or fifteenth century, is to be made 
to the satisfaction of a committee of pri
vileges of the house of peers, and on the 
report of such committee that the claim
ant has shown himself in a satisfactory 
manner to be the proper representative 
of the blood of one of the coheirs of one 
of these ancient baronies, the crown has 
of late years often yielded to the reason
able request. In fact, without this, iu a 
country like ours, where lands often 
d~scend to female heirs, it would be 
difficult to maintain a really ancient 
nobility. 

. Many of the peers who belong. to the 
~1gher .orders of nobility have baronies 
m fee mherent in them ; so that if A., 
on; of them, die, leaving a daughter 
bemg an only child, and a brother, the 
brother shall take the superior titie and 
the barony descend to the daughter' and 
the heirs of her body. An eldest son of 
a.pe~r enjoying a barony and a superior 
d1gmty is sometimes called to the house 
of. peers in his father's barony. When 
th.is done, .it is by writ of summons 
~1thout a patent of creation (it not being 
Ill fact a creation of a new dicrnity but 
o_nly in ..anticipation of the so;.s p;sses
s10n of it), and this is the case also when 
a barony is taken out of abeyance. 

Thus the English portion of the 110use 
of peers, or house of lords, for they are 
terms used in precisely the same sense, 
are the lords spiritual, that is, the arch
bishops aud bishops, and the lords 
temporal, who are of one of the five 
orders (though many of the dukes 
possess dignities of the four inferior 
kinds also, and their ancestors may have 
long had seats in that house in those 
inferior dignities before the family 
was raised to the dukedom), and these 
are either persons who have been created 
peers by the crown-who have been 
admitted into the peerage by favour of 
the crown in virtue of the determination 
of an abeyance, or who have inherited 
the dignity from some ancestor on whom 
it had been conferred. 

The fullest information on all points 
connected with the archi:eological part of 
this subject is to be obtained from the 
Reports of the Committee of the House 
of Lords before referred to. Biographi
cal accounts of the more eminent of the 
persons who have possessed these dig
nities, are to be found in that very 
valuable book, Dugdale's 'Baronage of 
England.' In l 708, Arthur Collins, a 
London bookseller, published in a single 
volume, an account of the peers then 
existing and their ancestors, a work of 
great merit. The demand for it appears 
to have been great, as it was followed by 
other editions in quick succession. lt 
assumed a higher character in 1734, 
when it appeared in four handsome 
octavo volumes, great additions having 
been made to every article. From that 
time there has been a succession of 
editions, each professing to be improve
ments on the preceding, and each bring
ing up the state of the peerage to the 
time when the work was printed. The 
best of these, which is in nine bulky 
octavo volumes, was published under the 
superintendence of Sir Egerton Brydges. 
But as titles become extinct, and, con
sequently, the families bearing them are 
left out of the peerage-books, those who 
wish to possess a complete account of 
those persons, must procure many of 
the earlier editions of the work, as well 
as that which, being the latest, will, for 
the most part, be called the best. 

2 K 2 
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PEINE FORTE ET DURE. The 
"strong and hard paiu," which is denoted 
by these words, was a species of torture 
used by the English law to compel per
sons to plead, when charged with crimes 
less than treason, but amounting to 
felony. It was applicable whenever the 
accused stood mute on his arraignment, 
either by his refusal to put himself upon 
the ordinary trial by jury, or to answer 
at all, or by his peremptorily challenging 
more than twenty jurors, which was a 
contumacy equivalent in construction of 
law to actually standing mute. This 
proceeding differed essentially from the 
torture which generally prevailed in 
Europe, and which, as connected with 
the royal prerogative, was also practised 
in .England for several centuries, inas
much as the object of the peine forte et 
dure was to force submission to the 
regular mode of trial prescribed by the 
law, and not to compel testimony or the 
confession of a crime. 

The origin of this practice is un
certain. It appears from Fleta, and also 
from Britton (cap. 22), that the punish
ment in the reign of Edward I., when 
the first traces of. it appear, ·consisted 
merely of severe imprisonment, with a 
diet barely sufficient to prevent starva
tion, until the offender repented of his 
contumacy, and consented to put himself 
upon his trial. Shortly afterwards, 

• however, the practice of loading the 
sufferer with weights and pressing him· 
to death appears to have become the 
regular course. In the ' Year Book,' 8 
Henry IV., l (1406), the judgment upon 
persons standing mute, as approved by 
advice of all the judges, was "that the 
marshal should put them in low and 
dark chambers, naked except about their 
waist; that he should place upon them 
as much weight of iron as they could 
bear, and more, so that they should be 
unable to rise ; that they should have 
nothing to eat but the worst bread that 
could be found, aud nothing to drink but 

·water taken from the nearest place to the 
gaol, except running water; that the day 
on which they had bread they should 
not have water, and e contra; and that 
they should lie there till they were 
dead." There is no trace of any statute 

or royal ordinance, or of any authority 
besides this judicial resolution, to justify 
a change in the mode of proceeding so 
material as to affect the life of the party. 
The term by which it was denokd was 
also changed from prisone to peine fo11e 
et dure ; and from this period, for more 
than three centuries, until it was vir· 
tually abolished by the stat. 12 Geo. 
III. c. ~O (l 7i2), pressing to death con
tinued to be the regular and lawful mode 
of execution for persons who stood 
wilfully mute upon their arraignment for 
felony. The press-yard at Newgate at 
the present day retains its name as de
rived from this barbarous practice. 

Blackstone states that the peine forte 
et dure was rarely carried into practice 
(Commentaries, vol. iv. p. 328). It is 
probable that it was not of frequent 
occurrence, because, with this fearful 
punishment for contumacy before their 
eyes, men would naturally, for the most 
part (as Hale says), " bethink themselves 
and plead.'' It is, however, repeatedly 
mentioned in the Year Books as an ex
isting proceeding; it is stated as the Jaw 
by Staundforde, Coke, Hale, and Haw
kins, in their several treatises on the 
Criminal Law, and the number of the 
recorded instances in which it is directly 
or incidentally mentioned, seem to show 
that it was much more prevalent than 
has been commonly supposed. The 
motive of the prisoner in standing mute 
and submitting to this heavy punishment 
was to save his attainder, and prevent 
the corruption of his blood aud con· 
sequent forfeiture of his lands in case he 
was attainted of felony. In the 21st of 
Henry VI. (1442), Juliana Quicke, '!ho 
was indicted for high treason, in speaking 
contemptuous words of the king, had the 
peine forte et d ure because she ~ould 
not plead (Croke's Cliarles, IlS); m the 
margin of an inquisitio post mortem of 
Anthony Arrowsmith, in the 40th of 
Eliz. ( 1598 ), are the words " Prest to 
death" .(Surtees's History ef Durh~m, 
vol. iii. p. 271); and in 1659 l\faJor 
Strangeways was tried for the murder.of 
John .Fussell, before Lord Chief Just.lee 
Glynn, and, refusing to plead, was 
pressed to death in Newgate. In the 
pamphlet which very minutely narrates 
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the particulars of this ·execution, it is 
stated that the prisoner died in about 
eight minutes, many people in the press
yard humanely casting stones upon him 
to hasten his death. (Darrington's A11
tie11t Statutes, p. 85, note.) In still more 

' recent times, it appears from the Old 
Bailey Sessions Papers, that at the 
January Sessions in 1i20 one Phillips 
was pressed for a considerable time, until 
he begged to stand his trial; and at the 
December Sessions, 1721, Nathanael 
Haws continued under the press, with 
250 lbs., for seven minutes, and was re
leased upon his submission. Mr. Bar
rington says that he had been furnished 
with two instances in the reign of 
Geor11e II., one of which happened at 
the Sussex assizes before Baron Thomp
son, and the other at Cambridge, in 1741, 
when lllr. Baron Carter was the judge. 
(Barrington's Antient Statutes, p. 86.)
!n ~hese later instances the press was not 
mfhcted, until by direction of the judges 
the experiment of a minor torture had 
~een tried, by tying the culprit's thumbs 
tightly together with strings. It is said 
in Keiyng's Reports, p. 27, to have been 
the co!istant practice at N ewgate, in 
the reign of Charles II., that the two 
thn:mbs should be tied together with 
wh1pcor~, that the pain might compel 
the culprit to plead. The adoption of this 
cou~se was no doubt dictated by merciful 
motives, and was intended by the judges 
to prevent the necessity of having re
course to the peine forte et dure; but it 
was ~holly unauthorised by Jaw. The 
practice was finally discontinued in con
sequence of the statute 12 Geo. III. cap. 
20, which provides that every person 
who shall stand mute when arraio-ned 
for felony or piracy shall be conv~ted 
of the .same, aud the same judgment and 
ex~cntion shall be awarded against him 

. as if he had been convicted by verdict 
or confession. 

PENANCE (in Latin, Penitentia) is 
a cen~nre. or punishment, imposed by the 
ec~lesi~stical law, for the purgation or 
cot rectiou of the soul of an offender, in 
eousr:quence of some crime of spiritual 
cognizance committ~d by him. Thus a 
~erson. convicted of adultery or incest 

as adJudged to do penance in the church 

or market, bare-legged and bare-headed 
in a white sheet: and was required to 
make a public confession of his crime, and 
to express his contrition in a prescribed 
form of words. After a judgment of 
penance has been pronounced, the ecclesi
astical courts may, upon application by 
the party, take off the penance, and ex
change the spiritual censures for a sum of 
money to be paid and appli~d to pious 
uses. This exchange is called a commu
tation for penance; and the money agreed 
or enjoined to be paid upon such a com
mutation may be sued for in the ecclesias
tical court. The peiue forte et dure 
imposed upon a person, who stood mute 
on his trial at the common law is often 
inaccurately termed penance. [PEINE 
FORTE ET DURE.] 

PENITENTIARIES. [TRANSPORTA· 
TION.J 

PENSION, a payment, generally 
made annually or at some other shorter 
and regular period. 

Defore the reign of Queen Anne, the 
kings of England alienatell or encum
bered their hereditary possessions at 
pleasure. By the l Anne, c. 7, the 
power of burthening the revenue of the 
crown by improvident grants, to the 
injury of the successors of the throne, 
was materially abridged. This statute, 
after reciting that " the necessary ex
penses of supporting the crown, or the 
greatest part of them, were formerly 
defrayed by a land revenue, which hath 
from time to time been impaired and 
diminished by the grants of former 
kings and queens of this realm," enacts 
that no grant of manors, lands, &c. shall 
be made by the crown from and after the 
25th of March, I 702, beyond the term of 
thirty-one years, or for three lives, re
serving a reasonable rent. As this clause 
applied only to the land revenue, it was 
enacted by another clause, that no por
tion of other branches of revenue, as the 
excise, post·office, &c., should be alien
able by the crown beyond the life of the 
reigning king. On the accession of George 
III., in consideration of the surrender of 
the larger branches of the hereditary 
revenue, a civil list was settled on 
·his majesty, amounting originally to 
800,000l., and afterwards increased to 
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900,000l., on which the pensions were 
charged. There were no limits, except 
the Civil List itself, within .which the 
grant of pensions was confined; and at 
various times, when debts on this list had 
accumulated, parliament voted con
siderable sums (Sir Henry Parnell, iu 
his work ou ' Financial Reform,' says 
"some millions") for their discharge. 
In February, l i80, during the administra· 
tion of Lord North, l\Ir. Burke in
troduced his bill for the better security 
of the independence of parliament, and 
the economical reformation of the civil 
and other establishments. In this bill it 

· was recited that the pension lists were 
excessive, and that a custom prevailed of 
granting pensions on a private list during 
his majesty's pleasure, under colour that 
in some cases it may not be expedient to 
divulge the names of persons on the said 
lists, by means of which much secret 
and dangerous corruption may be here
after practised. l\Ir. Burke proposed to 
reduce the English pension list to a 
maximum of 60,000l., but the bill, as 
passed, fixed it at 95,000l. This act (22 
Geo. III. c. 82) asserted the principle that 
distress or desert ought to be considered 
as regulating the future grants of such 
pensions, and that parliament had a full 
right to be informed in respect to this 
exercise of the prerogative, in order to 
ensure and enforce the responsibility of 
the ministers of the crown. Mr. Burke's 
speech on introducing his bill is in the 
third volume of his' Works,' ed. 1815. 

Up to this time the Civil List pensions 
of Ireland, the pensions charged on the 
hereditary revenues of Scotland, and the 
pensions charged on the 4t per cent. 
~uties, had not been regulated by par
liament. 

In Ireland the hereditary revenue of 
the crown was used as a means of 
political corruption, the English act 
of 1 Anne, already cited, not being ap
plicabl.e to Ireland. In a speech of Mr. 
Hutch~nson, secretary of state, made in 
the Irish House of Commons, in June, 
1793, he stated that the gross annual 
hereditary revenue of Ireland amounted 
to 764,62il., reduced by various charges 
to 275,1021. only: that the disposition of 
this revenue was in the hands of the 

king; that "his letters and seals were the 
only authority for using it, and the only 
voucher allowed by the Commissioners 
of Accounts, and by the House of Com
mons;" and that there was no Board of 
Treasury executing their functions under 
the authority of parliament. The Irish 
parliament, in 1757, had come to a 
u11animous resolution, " That the grant· 
ing of so much of the public revenue in 
pensions, is an improvident disposition 
of the revenue, an injury to the crown, 
and detrimental to the people." The Irish 
pensions then amounted to 40,0001.: in 
two years after the above resolution was 
passed, an addition of 26,0001. was made 
to them; and in 1778 they were nearly 
double the amount at which they stood 
in 1757. In 1787 leave was refused to 
bring in a bill to limit the amount of 
pensions, and to disable persons hold!ng 
pensions for a term of years, or durmg 
pleasure, from sitting and voting in pa~
liament. Mr. Forbes, who moved this 
bill, stated that " it was a practice among 
certain members of the house to whom 
pensions had been granted, to carry them 
into the market and expose them for 
sale." In 1790 Mr. Forbes again moved 
resolutions, stating " that the P~nsion 
List amounted to 101,000I., exclusive of 
military pensions; that the increase of 
pensions, civil and military, since Feb
ruary, 1784, had been 29,000l.; and that 
many of these pensions had been granted 
to members of parliament during the 
pleasure of the crown." These resolu
tions were not adopted. In 1793, when the 
whole policy of the Irish governm~nt 
was changed, among other beneficial 
measures introduced and recommended 
on the authority of the lord-lieutenant, 
was a bill to limit the amount of pen· 
sions and to increase the responsibility of 
the Treasury, which was passed into a 
law. By this act (33 Geo. III. c..3~, 
Irish statutes), the pensions on the CIVll 
List in Ireland were limited to 80,000I., 
allowing a sum of 12001. only to be 
granted in each year, until such re
duction was effected. Grants held 
during the pleasure of the crown, and 
converted into grants for life to the same 
parties and to the same amount, were 
exempted from the limitations of the 
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act. This act effected a surrender of 
the hereditary revenues for the life of 
the king, and the principle of appropri
ating money by parliamentary authority. 
These restraints on the crown were not, 
however, equal in efficiency to those 
contained in the English statute of Anne. 
At the time of the act 33 Geo. III. being 
passed, the Irish pensions amounted to 
124,000l., and the amount was not re
duced to 80,oool. until 1814. By the 1 
Geo. IV. c. 1, the Irish Pension List 
was further reduced to 50,000l., no 
grants exceeding 12001. to be made in any 
one year until the list was so reduced. 

The statute of 1 Anne, having been 
passed prior to the Union, did not affect 
Scotland; and pensions were accordingly 
granted by the crown for life, oi- for lives, 
in possession or in reversion, without 
restriction in amount, o'r in the duration 
of the grant, other than the amount of 
the revenues, and the claims and burdens 
already upon them. By the 50 Geo. lII. 
c. 3, the principle of parliamentary in
terference was established in reference 
to the hereditary revenues of Scotland, 
the amount of the pensions was reduced 
to 25,oool., and no more than 8001. was 
to be granted in any one yea!", until such 
reduction was effected. At this period, 
the Civil List pensions of Scotland 
amounted to 39,3791. By the 1 Geo. 
IV. c. 1, the hereditary revenues of 
Scotland were placed to the account 
of the consolidated fund. 

Certain duties, called the four and a 
half per cent. duties, were not withdrawn 
fro)Il the private control of the crown 
until 1830, when they were surrendered 
by William IV. for his life, the pensions 
then chargeable upon them continnigg 
payable. On the accession of King 
William IV. there was nothing there
fore to prevent the Pension Lists of 
England, Ireland, and Scotland being 
consolidated ; and this was effected by 
1 Wm. IV. c. 25, which also made 
provision for their reduction, on the 
expiration of existing interests, from an 
amount of 145,750l. net, to a future 
m_aximnm sum of 75,00ol. The Pension 
List for England was at this period 
74,200l. net; Scotland, 23,650[.; Ireland, 
47,900l. 

In 1830 the ministry of the Duke 
of ·wellington was overthrown, on the 
question of referring the Civil List 
(which comprises the Pension List) to a 
select committee, Sir Henry Parnell's 
motion to that effect being carried by 
233 against 204. 

In February, 1834, in order to define 
with greater precision the class of per
sons to whom the grant of pensions 
ought to be confined, Lord Althorp, chan
cellor of the exchequer (afterwards Earl 
Spencer), moved resolutions to the fol
lowing effect, which were agreed to by 
the Honse of Commons:-" That it is 
the bounden <lnty of the responsible ad
visers of the crown to recommend to his 
Majesty for grants of pensions on the 
Civil List, such persons only as have just 
claims on the royal beneficence, or who, 
by their personal services to the crown, 
by the performance of duties to the pub
lic, or by their useful discoveries in 
science and attainments in literature and 
the arts, have merited the gracious con
sideration of their sovereign and the 
gratitude of their country." 

On the accession of Queen Victoria, 
in 1837, the subject of pensions was 
again considered ; and a select committee 
of the Honse of Commons, appointed to 
inquire into the Civil List, recom
mended-" That in place of granting 
a sum of 75,oool. for Civil List pensions, 
her majesty should be empowered to 
p;rant in every year new pensions on the 
Civil List to the amount of 12001., these 
pensions to be granted in strict con
formity with the resolutions of the 
House of Commons, of February, 1834." 
These views were adopted by the Honse, 
and P.mbodied in the 1 Viet. c. 2, the 
words of the resolution being introduced 
into the Act. [CIVIL LIST. J Since the 
accession of Queen Victoria, still greater 
force has been given to the spirit of the 
Act, in consequence of the recommenda
tions of a select committee of the Honse 
of Commons, appointed in December, 
1837, to inquire how far the pensions 
charged on the Civil List, as settled on 
the accession of William IV., ought to 
be continued, " having due regard to the 
just claims of the parties, and to economy 
in the public expenditure." This com
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mittee, after a searching inquiry into the 
merits of each case on the Pension List, 
recommended the immediate suspension 
of several pensions, to be regranted on 
the responsibility of the government, 
should the circumstances of the parties 
render it necessary; others they con
sidered should determine at an earlier 
period than specified in the original 
grant ; and for several pensions, they 
considered it unadvisable to make any 
future prov1s10n, that is, that they 
should be no longer paid. In their Re
port, dated July, 1838, the c-0mmittee 
recommended that in the case of all 
future Civil List pensions, the reasons 
and motives of the grant should be set 
forth in the warrant of appointment; 
that in pensions granted for services to 
others than the individual by whom the 
services were. rendered, care should be 
taken, if these pensions are granted for 
younger lives, that is, to the sons or 
daughters of the individual entitled to 
the pension, that no undue increase of 
charge should be made; and that such 
grants should be avoided, except under 
very peculiar circumstances: they recom
mended also that pensions for the relief 
of distress should be granted only on the 
condition of their ceasing when the cir
cumstances of the parties no longer re
quire their continuance ; that all pensions 
should be held liable to deduction or 
suspension in the event of the parties 
being appointed to office in the public 
service ; that under no circumstances 
should the mere combination of poverty 
with the hereditary rank of the peerage 
be considered as a justification of a grant 
of a pension. The committee also recom
mended that, in order to avoid any possible 
doubt or misconception hereafter, enact
ments should be made with respect to 
the Irish and ·Scotch revenue. analogous 
to those of the English act of 1 Anne. 

It appears from the Report of the Com
mittee on Pensions that the charge of 
pensions has been reduced as follow :

England. Ireland. Scot· 4t per Total. 
land. Cents. 

£ £ £ £ £ 
1782 R5 1000 lo!0,000 13,300 16,700 l9!j,000
1820 74,200 67,300 37,100 34,300 

~~~~ 74 '2~1';,e5j;;:°oo~:~1~~~te~~,IOO 
212,900 
185,400
140,900' 

Mr. Finlayson, of the National Debt 
Office, calculated, in 1838, the amount of 
saving which will be derived from the 
new system, assuming the ratio of decrease 
to continue as in the three previous years, 
and that the average ages of persons to 
whom new grants of pensions are made 
will be the same as heretofore :

Old Pension. New Pension. Total. 
£ £ £ 

1839 132,632 2,384 135,016 
1844 9i,540 8,0i7 105,617 
1849. 59,258 13,398 72,656 
18.54 30,792 18,255 49,047 
1858 13,161 21,716 34,877 
Mr. Finlayson was furnished by the 

committee with the ages of 8G6 persons 
in the receipt of pensions; and in 828 of 
these cases the date of the grant was 
ascertained. The mean age at which 
pensions were granted to males he found 
to be 32. and to females 36 ; and out of 
every 1000[. payable, 25il. was paid to 
males and 743l. to females. Mr. Finlay· 
son complains that "the females have 
understated their ages very considerably, 
and sometimes with a contempt of all 
probability, more than one lady having 
set down her age at 39, forgetting that 
she has been forty-five years in rec~ipt 
of the pension, and this from an aversion 
to own the age of 40." 

The followino-
0 

is an account of the 
total amount of peusious granted in each 
year, ending the 20th day of June, fr?m 
1829 to 1837 inclusive; soon after wl:1ch 
period the act 1 Viet. c. 2, came 1?to 
operation, and the power of grantmg 
pensions was restricted. [CIVIL LIST.] 

1829 £1830 1834 £2878 
1830 6353 1835 2748 
1831 5401 1836 1310 
1832 2638 1837 3230 
1833 900 
Besides the pensions on the Civil ~ist, 

the regulation ofwhich at diffetent peri(){ls 
has been referred to above, there are v'.15t 
sums annually appropriated . by parlia
ment to the payment of pens10us of an
other description. Thus every year the 
sum of about 1,350,000/. was voted on 
account of the pensioners of C!1elsea 
Hospital ; 245,00Ul. to the out-p.ens10ners 
of Greenwich; 14S,990l. to widows of 
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officers of land-forces ; and to officers 
in each of the civil departments of the 
government large sums are annually paid 
in pensions and superannuation allow
ances. The half-pay to retired officers 
of the navy and army may also be con
sidered in the light of a pension. In 
1832 the charge on the public for pensions, 
superannuations, and half-pay amounted 
to 6,152,i021. (Financial Reform, p. 2o:i, 
4th edit.) "The operation of the super
annuation, the grant of retired allowances, 
the naval and military pensions granted 
for good services, the pensions granted 
by the 57 George III. c. 65, for persons 
who have occupied high political offices, 
and the pensions for diplomatic and con
sular services, have to a great ·extent 
superseded one of the original purposes 
of the Pension List. These acts have 
also substituted a strictly defined and 
regulated system of reward, for a system 
which depended on the arbitrary selection 
of the crown or the recommendation of 
the existing government, exposed to the 
bias of party or personal considerations." 
(Report on Pensions, No. 218, Sess. 1838.) 
Sir Henry Parnell, in chapter xii. of his 
'Financial Reform,' shows that there are 
many abuses to be remedied in reference 
especially to superannuations. "Nothing 
fhe says) can be more extravagant and 
mconsistent with a proper guardianship 
of the public purse than the system of 
salaries and superannuations now in ope
ration. The salaries are so much higher 
than they ought to be, that every officer 
and clerk has sufficient means of making 
a provision for infirmity and old age. 
But !'otwithstanding this fact, as to the 
sufficiency of salary, in the true spirit 
of profusion, a great superannuation 
allowance has been added." In 1830 
!here were near! y one thousand officers 
m the public service, with salaries of 
lOOoZ. a year and upwards, enjoying 
amongst them 2,066,5741.; and of these 
there were 216 persons whose salaries 
~veraged 44291. ; and yet from the pass-
1~g of the Superannuation Act in 1810 
till 1830, the charge for civil superan
nuation was increased from 94,5501. to 
480,0811. It was stated iu the Third 
Report of the Finance Committee (Sess. 
18:!8), that· in not a few cases persons 

obtained superannuations, as unfit for the 
public service, who enjoyed health and 
strength long afterwards, and discharged 
the active duties of life in private business. 
In 183 l the treasury established some 
very important restrictions relafr~·e to 
superannuation allowances, which' are 
given in a Parliamentary Paper (No. 190, 
2nd Session, 1831 ). 

For an account of pensions under the 
French monarchy the reader may refer 
to !he Enc,yclopedie Jlfethodique (section 
' Fmances' ), 

PEHJUiff (from the Latin perJu
rium), by the common law of England, is 
the offence of falsely swearing to facts 
in a judicial proceeding. To constitute 
this offence the party must have been 
lawfully sworn to speak the truth by 
some court, judge, or officer having com
petent authority to administer an oath; 
anu, under the oath so administered, he 
must wilfull v assert a falsehood in a 
judicial proceeding respecting some fact 
which is material to the subject of in
quiry in that proceeding. In a legal 
sense, therefore, the term has a much 
narrower import than it bas in its popular 
acceptation. A person may commit per
jury by swenring that he believes a fact 
to be true w hie h he knows to be false. 
It is immaterial whether the false state
ment has received credit or not, or 
whether any injury has been sustained 
by an individual in consequence of it. 
The offence of perjury is a Misdemeanor. 

The history of this offence in the com
mon law is entirely dependent upon the 
history of the trial by jury. Where 
perjury is mentioned by Bracton and 
Fleta, they exclusively allude to the 
offence of jurors in giving a wilfully 
false verdict; and as the jury appear to 
have been originally merely witnesses, 
speaking from their personal knowledge 
of the facts, and sworn to speak the truth, 
their misconduct in giving a false de
cision might be justly treated as perjury. 
[Junv.] There is no trace in the statutes 
or in the reported proceedings of the 
courts, of any penal law against perjury 
in witnesses, as dis,tinguished from that 
of jurors, earlier than the reign of Henry 
VIII.; the date of the introduetion of 
the witness's oath to speak the truth, in 
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use at the present day, is unknown, and I1110NY. A party who has an interest 

no form of process for securing the at
tendance of witnesses (except where they 
were added to the jury) seems to have 
existed before the reign of Elizabeth. 
[ JuRv.J These facts tend to show that 
the offence of perjury has received its 
present definite character by the corre
spouding change in the functions of the 
jury. This change was complete in the 
time of Sir Edward Coke, as he defines 
perjury nearly in the same terms in which 
it is described in more modern text-books. 
( 3 Inst., 163.) 

A defendant in equity is guilty of per
jury.by false swearing in his answer to 
a plaintiffs bill. The defendant is in 
fact also a witness, for he is bound to 
answer on ~ath to the matter contained 
in the bill, and the plaintiff may read the 
whole or any integral portion of the 
defendant's answer as evidence against 
sucI, defendant. In the case of an answer 
in equity, the offence of false swearing 
falls exactly within the definition given 
at the head of this article. 

The punishments of perjury by the 
common law were, discretionary fine and 
imprisonment; the pillory, which punish
ment was abolished (by 1 Viet. c. 23) 
in 1837 ; and a perpetual incapacity to 
give evidence in courts of justice. As 
to the penalties for Perjury, see LAw, 
CRnlINAL, p. 205. There are many sta
tutes by which paths are required as a 
sanction to statements of facts under a 
variety of circumstances, and otherwise 
than in judicial proceedings ; and these 
statutes frequently declare that false 
swearing in such cases shall amount to 
perjury, and be punishable as such. The 
Commissioners on Criminal Law have 
pointed out the objections to provisions 
of this kind, and have suggested a mode 
of rendering the law upon the subject 
more precise by drawing a line of dis
tinction between false testimony in courts 
of justice and false swearing to facts on 
other occasions. See Fifth Report, pp. 
25 and !iO.. 

By .the 5 & 6 William IV. c. 62, de
clarat10ns may now be substituted for 
oaths in many extrajudicial proceedings. 
[OATH.1 

PERPETUATION OF TEST!

in property, but not such an interest as 
enables him immediately to prosecute bis 
claim, or a party who is in possession of 
property and fears that his right may at 
some future time be disputed, is entitled 
to examine witnesses in order to preserve 
that testimony, which may be lost by the 
death of such witnesses before be can 
prosecute his claim, or before he is called 
on to defend his right. This is effected 
by such party filing a bill in equity against 
such persons as are interested in disput
ing his claim, in which bill he prays that 
the testimony of his witnesses may be 
perpetuated. This is the only relief that 
the bill prays. If the prayer of the bill 
is granted, a commission issues to ex
amine the witnesses, whose depositions 
are taken in the usual way in suits in 
equity. The depositions, when taken, 
are sealed up and retained in the custody 
of the court which grants the commission. 
When they are required to be used as 
evidence, they can be so used, by per
mission of the court, hy the party who 
has filed his bill or those who claim 
under him, and they can be read by the 
direction of the court as evidence on a 
trial at law, if it is then proved that.the 
witnesses are dead, or from any sufficient 
cause cannot attend. If the witnesses 
are living when the trial takes place, and 
can attend, they must be produced. A 
defendant to such a bill may join in the 
commission, and may examine witnesses 
under the commission, and he is entitled 
to use their depositions as evidence in his 
favour at a future trial. (1 111er., 434.) 

A bill to perpetuate testimony may be 
filed by any person who has a vested 
interest, however small, in that thing to 
which he lays claim. The parties, de
fondants to such bill, are those wh? have 
some adverse interest to the plaintiff. 

PERSONALTY AND PEl{SO.NAL 
PROPERTY. [CHATTELS.] 

PETITION OF RIGHT. In the fir~t 
parliament of Charles I., which met m 
1626, the Commons refused to gr~n~ snp
plies until certain rights and privileges 
of the subject, which they alleged had 
been violated, should have been solemnly 
recognised by a legislative ena.c~ment. 
With this view they framed a petition to 
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the king, in which, after reciting various right," Sir John Nicholl observed (in 
statutes by which their rights and privi- Fuller v. Lane, 2 Add. Eccl. Rep., 425), 
leges were recognised, they pray the king "all the pews in a parish church are 
"that no man be compelled to make or the common property of the parish ; 
yield any gift, loan, benevolence, tax, or they are for the use in common of the 
such-like charge, without common con- par°ishioners, who are all entitled to be 
sent by act of parliament,-that none be seated orderly ar:d conveniently so as 
called upon to make answer for refusal best to provide for the accommodation of 
so to do,-that freemen be imprisoned or all." The right of appointing what per• 
detained only by the law of the land, or sons shall sit in each seat belongs to the 
by due process of law, and not by the ordinary (3 lust., 202); and the church
king's special command, without any wardens, who are the officers of the or
charge,-that persons be not compelled dinary, are to place the parishioners 
to receive soldiers and mariners into their according to their rank and station; but 
houses against the laws and customs of they are subject to his control if any 
the realm,-that commissions for pro- complaint should be made a,;:ainst them." 
ceeding by martial law be revoked: all (Pettman v. Bridger, 1 Phil/., 323.) A 
which they pray as their rights and parishioner has a right to a seat in the 
liberties according· to the laws and statutes church without any payment for it, and 
of the realm." if he has cause of complaint in this respect 

To this petition the king at first sent against the churchwardens, he may cite 
an evasive answer: "The king willeth them in the ecclesiastical court to show 
that right be done according to the laws cause why they have not seated him 
and customs of the realm, and that the properly; and if there be persons occupy
statutes be put in due execution, that his ing pews who are not inhabitants of the 
subjects may have no cause to complain parish, they ought to be displaced in 
of any wrongs or oppressions contrary to order to make room for him. This ge
their just rights and liberties, to the pre- neral right however of the churchwardens 
servation whereof he holds himself in as the officers of the ordinary is subject 
conscience obliged as of his own prero- to certain exceptions, _for private rights 
gative." This answer being rejected as to pews may be sustained upon the ground 
unsatisfactory, the king at last pronounced of a faculty, or of p:·escription, which 
the formal words of unqualified assent, presumes a faculty. 
"Let right be done as it is desired." I The right by faculty arises where the 
(1 Car. I. c. I.) Notwithstanding this, ordinary or his predecessor has granted 
however, the ministers of the crown caused a licence or faculty appropriating certain 
the petition to be printed and circulated pews to individuals. Faculties have 
with the first insufficient answer. varied in their form; sometimes the ap-

PETIT SERJEANTY. [SERJEANT.] propriation has been to a person and his 
. PEW. The word pew seldom occurs family "so long as they .continue inha
m writers upon ecclesiastical law, who bitants of a certain house in the parish:" 
almost invariably use the ex!Jression the more modern form is to a man and 
" church seat." his family " so long as they continue iu-

There were no pews in churches until habitants of the parish" generally. The 
about .the perioq. of the Reformation, prior first of these is -perhaps the least excep
to which the seats were moveable, such tionable form. (Sir J. Nicholl, 2 Add., 
as chairs and benches, as we see at this 426.) 
time in the Homan Catholic churches on Where a faculty exists, the ordinary 
the Continent. Before that time no cases cannot again. interfere: it has however 
~re to be found of claims to pews, although been laid down in the ecclesiastical court 
JU .the common-law books tw() or three that where a party claiming by faculty 
claims are mentioned to seats in a church, ceases to be a parishioner, his right is 
or particular parts of a seat, which were determined. Sir John Nicholl states, 
probably moveable benrhPs or forms. "Whenever the occupant of a pew in the 

"By the general law and of common body of the church ceases to be a pa
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rishioner, his right the pew, howsoever 
founded, and how valid soever during 
his continuance in the parish, at once 
ceases." (Fuller v. Lane, 2 Add., 427.) 
The same doctrine has been sanctioned 
by the Court of King's Bench. (Byerley 
v. Windus, 5 Barn. and Cress., 18.) But 
in a case in the Court of Exchequer, 
chief.baron Macdonald was of a different 
opinion. The question there was whether 
there could be in law a prescription for 
a person living out of the parish to 
have a pew in the bod!J of the church, 
and it was held that there might ( Lousley 
v. Hayward, l Y. and L, 583). As pre
scription presumes a faculty, these opinions 
seem to be at variance. ·where a claim 
to a pew is made by prescription as an
nexed to a house, the question must be 
tried at law. The courts of common 
law in such cases exercise jurisdiction on 
the ground of the pew being an easement 
to the house (Mainwaring v. Giles, 5 
Barn. and Ald., 361); and if the ecclesi
astical courts proceed to try snch pre
scription, a prohibition would issue. In 
order to support a claim by prescription, 
occupanc.'I must be proved, and also repair 
of the pew by the party,if any has been re
quired. (Pettman v.Bridger, 1Phil!.,325; 
Uogers v. Brooks, I T. R., 431; Griffith 
v. Matthews, 5 T. R., 297.) The above 
observations apply to pews in the body 
of the church. With respect to seats iii 
the chancel, it is stated in the Report of 
the Ecclesiastical Commission, page 49, 
"the law has not been settled with equal 
certainty, and great inconvenience has 
been experienced from the doubts con
tinued to be entertained. Some are of 
opinion that the churchwardens have no 
authority over pews in the chancel. 
Again, it has been said that the rector, 
whether spiritual or lay, has in the first 
instance at least a right to dispose of the 
seats; claims have also been set up on 
behalf of the vicar; the extent of the 
ordinary's authority to remedy any undue 
arrangement with regard to such pews 
has been questioned." (Gibson, 226 ; 3 
Inst., 202; I Brown and Gou!., Rep., 4; 
Griffith v. Matthews, 5 1: R., 298; 
Clifford v. Wicks, I B. and Ad., 498 ; 
l\~organ v. Curtis, 3 Man. and R.~l., 389; 
Rich v. Bushnell,4Hagg., Ecc. Rep., 16i.) 

With regard to aisles or isles (wings) 
in a chnrch, the case is different. The 
whole isle or particular seats in it may 
be claimed as appurtenant to an' ancient 
mansion or dwelling-house, for the use of 
the occupiers of which the aisle is pre
sumed to have been origiually built. In 
order to complete this exclusive right it 
is necessary that it should have existed 
immemorially, and that the owners of the 
mansion in respect of which it is claimed 
should from time to time have borne the 
expense of repairing that which they 
claim as having been set up by their pre
decessors. (3 Inst., 202.) 

The purchasing or renting of pews in 
churches is contrary to the general eccle
siastical law. (Walter v. Gunner and 
Drury, 1 Hagg., Consist. Rep., 314, and 
the cases referred to in the note, p. 318; 
Hawkins and Coleman v. Compeigne, 3 
Pliill., 16.) 

Pew-rents, under the chnrch-building 
acts, are exceptions to the general law; 
and where rents are taken in populous 
places, they are sanctioned b,Y sp.ecial 
acts of parliament. Pew-rents Ill private 
unconsecrated chapels do not fall un?er 
the same principle, such chapels being 
private property. 

PHYSICIAN. The first class of me· 
dical practitioners in rank and legal pre
eminence is that of the physicians. They 
are (by statute 32 Henry VIII.) allowed 
to practise physic in all its branches, 
amon"' which surgery is enumerated. 
The l~w therefore permits ~hem ~o~h to 
prescribe and compound their med1cmes, 
and to perform operations in surgery ~s 
well as to superintend them. These pn· 
vileges are also reserved to them by the 
statutes and charters relating to the sur
geons and the apothecaries. Yet cus
tom has distinguished the classes of the 
profession. The practice of the phy
sician is universally understood, as well 
by their college as the publi~, ~o be pro
perly confined to the prescnbrng of me
dicines, which are to be compounded by 
the apothecaries ; and in so far superin-' 
tending the proceedings of the. s~rgeon as 
to aid his operations by prescnbrng what 
is necessary to the general health of the 
patient, and for the purpose of counter
acting any internal disease. It would be 
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impossible to enumerate here the legal 
qualifications required by all the different 
European universities; it will therefore 
be sufficient to mention those recognised 
in the British dominions. 

In the university of Oxford, for the de
gree of Bachelor of Medicine, it is neces
sary that the candidate should have com
pleted twenty-eight terms from the day 
of matriculation; that he should have 
gone through the two examinations re
quired for the degree of bachelor of arts; 
that he should have spent at least three 
years in the study of his profession; and 
that he should be examined by the Re
gius Professor of medicine and two other 
examiners of the degree of 1\1.D. in the 
theory and practice of medicine, ana
tomy, physiology, and pathology; in ma
teria medica, as well as chemistry and 
botany, so far as they illustrate the sci
ence of medicine; and in two at least of 
the following ancient medical writers, 
viz. Hippocrates, Celsus, Aretreus, and 
Galen. After taking the degree of Ba
chelor of Medicine, a licence to practise 
is delivered to the candidate, under the 
common seal of the university. 

For the degree of Doctor of Medicine, 
the candidate is required to have com
pleted forty terms from the day of matri
culation; and to recite publicly in the 
schools a dissertation upon some subject, 
to be approved by the Heirius Professor, 
to whom a copy of it is afterwards to be 
presented. 

At Cambridge a student, before he can 
proceed to the degree of Bachelor of Me
dicine, must have entered on his sixth 
year, have resided nine terms, and have 
passed the previous examination: the 
necessary certifir.ates, &c. are much the 
same as those required at Oxford. A 
Doctor of Medicine must be of five years' 
stan.ding from the degree of M.B. 

Smee the ·university of London has 
been chartered, in 1837, the degrees of 
Bachelor and Doctor of l\Iedicine, among 
others, have been conferred there. The 
regulations under which these degrees 
are conferred are printed in the London 
University Calendar for 1845. 

I~ ~cot!and the degree of doctor of 
~~d1cme rs conferred by the univer
sities of Edinburgh, Glasgow, Aber

deen, and St. Andrews, from which last
named university a diploma can still 
be obtained without residence; the regu
lations at the others contain nothing par
ticularly worthy of notice. 

In Ireland the King and Queen's Col
lege of Physicians exercise much the 
same authority as the English college. 
The degrees of Bachelor aud Doctor of 
Medicine conferred by Trinity College, 
Dublin, rank with the same degrees re
spectively from Oxford and Cambridge, 
and are never given without previous 
study in arts, which occupies four years. 
For the degree of M.D. five years must 
have elapsed since the degree of l\LB. 
was conferred; the candidate is then to 
undergo a second examination, and write 
and publish a Latin thesis on some me
dical subject. 

By the English law a physician is ex
empted from serving on juries, from 
serving various offices, and from bearing 
arms. Ile is (according to \Yillcock, p. 
105) responsible for want of skill or at
tention, and is liable to make compensa
tion in pecuniary damages (as far as such 
can be deemed a compensation) to any of 
his patients who may have suffered injury 
by any gross want of professional know
ledge on his part. 

In England physicians were once 
sometimes rewarded by the grant of 
church livings, prebendaries, and dean
eries; and the names of some are pre
served who were made bishops. The 
fee of a physician is honorary, and it 
cannot be recovered by an action at law· 
and every person professing to act as ~ 
physician is precluded from assuming a 
different character, as that of a surgeon 
or apothecary, for the purpose of recover
ing his fees, although he may in fact be 
a surgeon or apothecary, or a person who 
had no right to practise as a physician. 
It has likewise been determined that a 
custom in the defendant's neighbourhood 
to pay physicians at a certain rate is im
material, and gives them no greater right 
to bring the action than in places 
where no such custom is known. (Will
cock, p. 3.) A physician however of 
great eminence may be- considered rea
sonably entitled to a larger. recompense 
than one who has not equal practice, after 
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it has become publicly understood that he 
expects a larger fee; inasmuch as the 
party applying to him must be taken to 
have employed him with a knowledge of 
this circumstance. (Ibid.) 

PHYSICIANS, HOYAL COLLEGE 
OF, was founded through the instrumen
tality of Linacre, who obtained, by his 
interest with Cardinal Wolsey, letters pa
tent from Henry VIII., dated in the year 
1518. This charter granted to John 
Chambre, Thomas Linacre, Ferdinand de 
Victoria, Nicholas Halsewell, John Fran
cis and Hobert Yaxley, that they, and all 
men of the same faculty of and in the city 
of London, should be in fact and name 
one body and perpetual community or 
college; and that the same community or 
college might yearly and for ever elect 
and make some prudent man of that com
munity expert in the faculty of medicine, 
president of the same college or commu
nity, to supervise, observe, and govern 
for that year the said college or commu
nity, and all men of the same faculty, and 
their affairs, and also that the president 
and college of the same community might 
elect four every year, who should have 
the supervision and scrutiny, &c. of all 
physicians within the precinct of London. 
The statute (14 Henry VIII.) confirmed 
this charter, and further ordained, that 
the six persons above named, choosing to 
themselves two more of the said common
alty, should from henceforth be called and 
cleaped elects; and that the same elects 
should yearly choose one of them to be 
president of the said commonalty; and 
then provided for the election of others 
to supply the rooms and places of such 
elects as should in future be void by death 
or otherwise, which was to be made by 
the survivors of the same elects. The 
statute (32 Henry VIII.) provides that 
from thenceforth the President, Com
mons, and Fellows might yearly, at such 
time as they should thiµk fit, elect aud 
choose four persons of the said Commons 
and Fellows, of the best learned, wisest, 
and most discreet, such as they should 
think convenient, and have experience in 
the faculty of physic, to search and ex
amine apothecaries' wares, &c. This last 
appointment is independent of the con
stitution of the body, the persons so ap

pointed being officers for a special pur
pose; and it has been usual to select for 
this office the same four persons in whom 
the government of the physicians is re
posed by the charter and statute of the 
14th of that king. 

The constituted officers then of this 
corporation are the eight elects, of whom 
one is to be president, and four gover
nors, who have generally borne the name 
of censors. There is nothing to be ga
thered from the charter or statutes in any 
way tending to exclude any of the elects, 
except the president, from the office of 
censor; and as no duties are assigned to 
the elects, except those of filling up their 
own number, electing one of themselves 
to be president, and granting testimonials 
to country practitioners, they may be ra
ther regarded as candidates for the office 
of president than as active officers of the 
corporation. The college is bound to 
choose four censors, for the purpose of 
discharging the duties confided in it, 
which are to be executed by these offi
cers. It is also incumbent on the elects 
to preserve their number, so that there 
may at no time be less than five, includ
ing the president, as they would not, after 
a further reduction, be capable either of 
electing a president or choosing others to 
fill the vacancies in their own body. 
(Willcock, On the Law& qf the .Medical 
Prqfession, p. 32.) It is evident that the 
charter so far incorporated all persons of 
the same faculty, of and near London, 
that every person on the 23rd of Septem
ber in the 1 Oth year of the reign of He~ry 
VIII. falling within that descript10n, 
was entitled to be admitted into the asso
ciation. Such of them as had availed 
themselves of this privilege, and others 
subsequently admitted, are the persons de
scribed by statute 32 Henry VIII. as 
' Commons and Fellows ' (quoted in Will
cock, p. 13). But as to the persons ~ho 
should afterwards enjoy that distinction, 
the original charter and all subsequent 
statutes are silent. James I. and Charles 
II. granted charters to this body •. T~e :fi~~ 
is silent as to the mode of contmumg it 1 

but the charter of Charles, after Jimitin~ 
the number of Fellows to forty, directe 
that when a vacancy should occur in that 
number, the remainde~ should efoct one 
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of the most learned and able persons 
skilled and experienced in physic, then of 
the commonalty of members of the college. 
Each of these charters seems to have been 
granted with a view to the enactment of 
a bill to the same effect, as the kings re
spectively pledged themselves to give it 
the royal assent. No statute has been at 
any time passed in pursuance of this pur
pose ; and it is very doubtful how far and 
in what manner the charters have been 
accepted by the college, though they have 
certainly heen several times acted upon. 
(Willcock, p. 34.) . 

The licentiates of the college who may 
practise within the precincts of London 
and seven miles round it were (until 
1836) of three orders, viz. Fellows, Can
didates, and mere Licentiates. The last 
of these classes, generally denominated 
licentiates, are those who have only a 
licence to practise physic within the pre
cincts above described. The second class 
was abolished in 18.36. The first class 
are those who have received that licence, 
but whose licence also shows that they 
are admitted to the order of fellows. 
This licence bas often been called a di
ploma, but as it confers no degrees, the 
word is not prop~rly applied, according 
to its more strict signification. 

The common law having given every 
man a right to practise in any profession 
or business in which he is competent, the 
effect of 14 Henry VIII. must be taken to 
be this ; it has left to every man his com
mon law right of practising in the pro
fession of physic, as in any other profes
sion, if competent, and has appointed the 
president and college to be judges of this 
competency. (Willcock, p. 38.) The 
mode of examination is wholly in the 
discretion of the college, which has con
tided the immediate direction of it to the 
censors. It has howeyer also appointed 
that the doors of the censors' chamber 
shall be open to all fellows who may think 
proper to be present, and that they may 
take part in the examination, should they 
think fit; and that the fellows may have 
an. o~portunity of availing themselves of 
th1~ right, it is appointed that all exami
nations shall take place at a court held at 
certain regular intervals. (Ibid, p. 41.) 

The order of Candidates was abolished 

in 18.36, as above stated, but there were 
reserved to students then in the uni
versities of Oxford and Cambridge their 
inchoate rights. 

The order of Fellows comprises those 
who are admitted into the fellowship, 
community, commonalty, or society of 
the college. The charter incorporated 
all physicians then legally practising in 
London, so that each of them who thought 
proper to accept it became ipso facto a 
member or fellow; but as all future prac
titioners, within the precincts of and seven 
miles round that city, were required to 
obtain the licence of the college, there 
soon arose two orders of the profession. 
The fellows attempted by various by
laws to limit their own number, but seem 
to have considered the licentiates as 
members of the college, or the commons, 
and themselves as forming a select body 
for the purpose of government. To this 
state of the society the statute 32 Henry 
VIII. seems to allude in speaking of the 
"commons and fellows." The charter 
of Charles II. expressly notices these 
orders as forming the body of the society, 
ii;msmucl;i as it directed that new fellows 
should be elected from among the com
mons of the society. (Ibid., p. 44.) The 
by-laws that formerly existed as to the 
election of fellows have been repealed, 
and the following are the regulations 
published by authority of the college, by 
which it is now governed. 

Regulations <;/ the llo.~al College ef 
Pligsicians <f London.-Tbe College of 
Physicians, having for some years past 
found it necessary from time to time to 
make alterations in the terms on which 
it would admit candidates to examination 
and license them to practise as physicians, 
has reason to believe that neither the 
character nor object of those alterations, 
nor even the extent of the powers with 
which it is invested, has been fully and 
properly understood. • 

The college therefore considers it right 
at this time to make public a statement 
of the means which it possesses within 
itself of conferring the rank and privi
leges of physician on all those who, hav
ing had the advantage of a liberal edu
cation, both general and professional. can 
prove . their qualifications by producing 
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proper testimonials and submitting to 
adequate examinations. 

Every candidate for a diploma in me
dicine, npon presenting himself for ex
amination, shall produce satisfactory evi
dence, l, of unimpeached moral charac
ter; 2, of having completed the twenty
sixth year of his age; and, 3, of having 
devoted himself for five years, at least, 
to the study of medicine. 

The course of study thus ordered by 
the college comprises:-

Anatomy and physiology, the theory 
and practice of physic, forensic medi
cine, chemistry, materia medica and 
botany, and the principles of midwifery 
and surgery. 

With regard to practical medicine, the 
college considers it essential that each 
candidate shall have diligently attended, 
for three entire years, the physicians' 
practice of some g<meral hospital in Great 
Britain or Ireland, containing at least 
one hundred beds, and having a regular 
establishment of physicians as well as 
surgeons. 

Candidates who have been educated 
abroad will be required to show that, in 
addition to the full course of study al
ready specified, they have diligently at
tended the physicians' practice in some 
general hospital in this country for at 
least twelve months. 

Candidates who have already been en
gaged in practice, and have attained the 
age of forty years, but have not passed 
through the complete course of study 
above described, may (under special cir
cumstances to be judged of by the Cen
sors' Board) be admitted to examination 
upon presenting to the censors' board 
such testimonials of character, general 
and professional, as shall be satisfactory 
to the college. 

The first examination is in anatomy 
and physiology, and is understood to com


, prise a knowledge of such propositions in 

any of the physical sciences as have 

reference to the structure and functions 

of the human body. 

The second examination includes all 
that relates to the eauses and symptoms of 
diseases, and whatever portions. of the 
collateral sciences may appear to belong 
to these subjects. 

The third examination relates to the 
tre<J.tment of diseasrs, iucluding a scientific 
know ledge of all the means used for that 
purpose. 

The three examinations are held at 
separate meetings of the censors' board. 
The viva voce part of each is carried on 
in Latin, except when the board deems it 
expedient to put questions in English, 
and permits answers to be returned in the 
same language. 

The college is desirous that all those 
who receive its diploma should have had 
such a previous education as would imply 
a competent knowledge of Greek, but it 
does not consider this indispensable if the 
other qualifications of the candidate prove 
satisfactory; it cannot however, on any 
account, dispense with a familiar know
ledge of the Latin language, as consti
tuting an essential part of a liberal educa
tion; at the commencement therefore of 
each oral examination, ·the candidate is 
called on to translate viva voce into Latin 
a passage from Hippocrates, Galen, or 
Aretreus ; or, if he declines this, he is, at 
any rate, expected to construe inte Eng
lish a portion of the works of Celsus, or 
Sydenham, or some other Latin medical 
author. 

In connection with the oral examina
tions, the candidate is required, on three 
separate days, to give written answers in 
English to questions on the different sub
jects enumerated above, and to transla!e 
in writing passages from Greek or Latin 
books relating to medicine. 

The qualifications required for Extra· 
Licentiates, i. e. persons i approved for 
practising physic out of the city of Lon
don and seven miles thereof, pursuant to 
statute 14 & 15 Henry VIII. chap. 5, 
sect. 3, are the same as those above stated 
for Licentiates or members. 

Those who are approved at all the 
examinations receive a diploma under the 
common seal of the college .. 

The college gives no particular r1;1les 
as to the details of previous educ~t10n, 
or the places where it is to be obtamed. 
It will be obvious however, from a re
ference to the character and extent of the 
study above described, the manner in 
which the examinations are conducted, 
and the mature age of the candidates, as 
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affording full time for acquiring the ne
cessary know ledge, that there will be 
ample security afforded to the public and 
the profession, that none but those who 
have had a liberal and learned education 
can presume, with the slightest hope of 
success, to offer themselves for approval 
to the censors' board ; and as the college 
trusts that, by a faithful discharge of its 
own duty, it can promise itself the satis
faction of thus continuing to admit into 
the order of English physicians a body 
of men who shall do it honour by their 
qualifications, both general and profes
sional, it is prepared to regard in the 
same light, and address by the same ap
pellation, all who have obtained its di
ploma, whether they have graduated else
where or not. 

Much curious information respecting 
the antiquities of the College of Phy
sicians is to be found in • The Gold
headed Cane,' an amusing and interesting 
little volume by the late Dr. Macmichael. 
He tells us (p. 120) that its very first 
meetings immediately after its establi;h
meut, 1518, were held in the house of 
Linacre, called the Stone House, No. 5, 
Knight Rider Street, which still belongs 
to the college. About the time of the 
accession of Charles I. the college re
moved to another spot, and took a house 
of the dean and chapter of St. Paul's, at 
the bottom of Amen Corner. During 
the civil wars their premises were con
demned as part of the property of the 
church, and sold by public auction; on 
which occasion Dr. Hamey became the 
purchaser, and two years afterwards, 1649, 
gave them in perpetuity to his colleagues. 
The great fire of London, 1666, consumed 
th.e college and the whole of the library 
With the exception of one hundred and 
twelve folio volumes. For the next few 
years the meetings of the fellows were 
g:eneral!y held at the house of the pre
sident, while a new college was being 
buih on a piece of ground that had been 
bought in Warwick Lane. This was 
c~mpleted in four years, and was opened, 
w_1thout any particular ceremony, on the 
2?th of February, ltii4, untlcr the pre
sidency of Sir George Ent. Here the 
f?llows continued to holu their meetings 
hll within a few years, when (as Dr. 

VOL, II. 

Macmichael says) "the change of fashion 
having overcome the genius loci," the pre
sent new college, at the north-west corner 
of Trafalgar Square, ,was opened on the 
25th of June, 1825. 
"PIEPOWDE]{ COURT. [M.tRKET.1, 

PILLORY. The pillory was a mode 
of punishment for crimes by a public 
exposure 0£ the offender, used for man:: 
centuries in most of the countries of 
Europe under various names. In Fra:1re 
it was called pillorie, and in more rcce;,t 
times carcan; and in Germany, pra11ger. 
It was abolished in Enp;land in the year 
1837, by the statute 1 Viet. c. 2.3. 

Jn modern times the English pillory 
was a wooden frame or screen, rai8(•d 
several feet from the ground, and behi1;d 
which the culprit stood, supported npo" 
a platform, his head and arms b(·ing 
thrust t11rongh holes in the screen, so us 
to be exposed in front of it; and in this 
position he remained for a definite time, 
sometimes fixed by law, but usually 
assigned at the discretion of the judge 
who passed the sentence. The form of 
the judgment was, that the " defendant 
should be set in and upon the pillorv.'' 
In a case which occurred in li59, ·an 
under-sheriff of Middlesex was fined 
fifty pounds and imprisoned for two 
months by the Court of King's lleuch, 
because, in executing the sentence upon 
Dr. Shebbeare, who had been convicted 
of a political libel, he had allowed him 
to be attended upon the platform by a 
servant in livery, holding an umbrella 
over his head, and to stand without 
having his neck. and arms confined in 
the pillory. (Burrow's Repol'ts, vol. ii. 
p. 791.) 

The public exposure of the offend~r 
as a punishment is liable to many ob
jections, besides the inequality of its opern
tion ; and the efficacy of all punishments 
which merely disgrace the offender, ks 
been questioned by some of the most 
distinguished modern writers on criminal 
law. (Rossi, 1'raite de Droit Penal, 
p. 483; Haus, l'ntJet de Code Penal 
B1:lge, vol. i. p. 143.) In conseqnence 
of the recent direction of public opinion 
to this subject, punishments of this 
kind have been lately expunged from 
most of the modern systems of penal 

2L 
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law in Europe. In England the pil
lory was abolished in 1837, by the 
statute above referred to ; in France, the 
carcan was discontinued upon the re
vision of the Colle Penal in 1832; and 
in the numerous codes and schemes of 
codes which have appeared in the dif
ferent states of Germany during the pre
sent century, punishments by public ex
posure of the person or otherwise tend
ing generally to degrade the character 
have been omitted. (E11twiirfef1ir lViir
ternberg, Saeli sen, llannover, Baden, &c.) 
It is remarkable that the Bavarian code 
of 1813, which is generally founded on 
just and enlighteneu principles of crimi
nal law, and which formed the com
mencement of the series of improvements 
which have since taken place in Ger
many, contains the objectionable pro
vision that a criminal capitally convicted 
shall, in certain aggravated cases, un
dergo a public exposure on the pranger 
for half an hour, previously to his execu
tion. ( StrC':fge.~etzb11c!t fiir Baiern, art. 6.) 

PILOT. fSmPs; TRINITY HousE.] 
.p10us usEs. rusEs, CHARITABLE.J 
PIPE-OFFICE, or more properly the 

Office of the Clerk of the Pipe, a very 
ancient office in the court of Exchequer. 
It was formerly at \Vestminster, but was 
removed to Somerset Honse towards the 
close of the last century, where the 
duties of the office were performed, and 
where the records belonging to it were 
kept, till the abolition of the office of 
clerk of the pipe, and with it that of the 
comptroller of the pipe, by the act 3 & 
4 William IV. c. 9fl. By that act the 
records which had been accumulated in 
the performance of the duties of this 
office were transferred to the custody 
of the king's remembrancer of the ex
chequer. 

The business of the office had been 
much reduced by an act of 52 George 
III., which transferred the management 
of portions of the land revenue of the 
crown to the office of woods and forests, 
and by acts of 1 & 2 George IV. c. 121, 
and 3 Geo. IV. c. 88, which transferred 
the duty of recording what were called 
the foreign accounts, or those of supplies 
grant(·d by parliament, to the audit and 
tax offices. 

Still in this office was made np year by 
year the record called the great roll of 
the pipe, or more correctly the great roll 
of the exchequer, in which was entered 
the revenue accruing to the crown in the 
different counties of the realm, for the 
charging and discharging the sheriffs 
and other accountants. Of this roll the 
deputy clerk of the pipe gives the follow
ing account in reply to the circular 
questions of the Commissioners on the 
Public Records in 1832 :-"The ancient 
revenues here recordeu w&e either 
l"ertain or casual. The certain revenue 
consisted of farms, fee farms, castle
guard rents, and other rents of various 
kinds ; the casual part was composed of 
fines, issues, amercements, recognizances, 
profits of lands and tenements, goods aud 
chattels received into the hanus of the 
crown on process of extents, outlawry, 
diem clausit extremum, and other writs 
and processes ; wards, marriages, reliefs, 
suits, seignories, felons' goods, deodands, 
and other profits casually arising to the 
crown by virtue of its prerogative." 
(Report ef Commissioners ef Public Re
cords, 1837, p. 198.) 

Of these annual rolls there is a series 
commencing in the second year of King 
Henry II., in the year of our Lord 1155, 
and continued to the breaking up of the 
office in 18.34. It is justly spoken of by 
Madox, the author of ' The History 
of the Exchequer,' as " a most 
stately recoru," and it is said that 
no country in Europe possesse~ a~y 
record that can be compared with it. 
Two only of these rolls have been lost. 
It approaches, as we see, in antiquity to 
about seventy years from the date of the 
preparation of the great survey of 
England by the Conqueror, known by 
the name of ' Domesday Book.' It 
abounds with valuable notices of the 
persons who are distinguished in Eng!ish 
history through the whole of this.period, 
and of the transactions of the tune, re
corded in every instance by a con· 
temporaneous hand. 

There is one roll of a still earlier dat.e, 
which has evidently been saved by some 
fortunate chance when the other rolls of 
the same reign perished. It was for
merly thought to :.ie the roll of the ls~ 



PIPE-OFFICE. [ 515 ] PIRACY. 

of Henry II.; but the antiquaries of the 
seventeenth century, on an imperfect 
survey of its contents, determined that 
it belonged to the fifth year of King 
Stephen. Accordingly it has been re
garded in the office as a roll of that 
reign, and as the roll of the 5th of 
Stephen it has been repeatedly quoted 
by historical writers, and especially by 
Dugdale, in his 'History of the Baronage 
of England,' and who, in numerous 
instances, has reforred facts mentioned 
in it to the fifth year in the reign of 
Stephen. Madox also often quotes it as 
the roll of the 5th of Stephen, though 
he saw enough in it to lead him to refer 
it to the reign of Henry I. This roll 
has been printed and published by the late 
Commissioners on the Public Hecords, 
and Mr. Hunter, one of "the sub-com
missioners, prefixed to it a disquisition 
on the year to which it belongs, in which 
he has shown that it is the roll of the 
thirty-first year of the reign of King 
Henry I.: thus carrying it back into the 
reign of one of the sons of the Con
queror, from which scarcely any national 
record except this has descended, and 
removing at once all the great historical 
difficulties which have arisen from re
ferring it to the reign of his successor 
Stephen. 

The Commissioners on the Public 
Records have printed other portions of 
the early pipe rolls, but the volumes 
have not been completed. 

Beside the great roll, there was a 
similar roll prepared by the comptroller 
of the pipe, which has been called the 
chancellor'& roll. This series is far less 
complete than the otlier ; and as it 
differed but slightly from the great roll, 
and was never consulted, and as it 
appeared desirable that access should be 
made easier to it than could be the case 
while it remained in the custody of the 
o.fficers of the exchequer, the late Commis
sioners on the Public Records directed 
the removal of it to the British Museum. 

As to the name of Pipe applied to this 
officer and to the great roll of the ex
chequer, one conjecture is, that the rolls 
are so called because in form they re
semble. pipes, another that they were 
transmitted through a certain pipe from 

one room of the exchequer to another. It 
may be considered an undecided ques
tion. 

PIRACY, PIRATE (immediately from 
the Latin pirata, aud remotely from the 
Greek "'"pu:r~s, which had the same signi
fication as our word pirate). 

The offence of piracy, by the common 
law of England, consists in committing 
those acts of robbery and dt'predation 
upon the high seas, which, if committed 
upon land. would have amounted to felony 
there. ( 4 Black., i2.) 

Ily statute some other offences are 
made piracy, as by stat. 11 & 12 Wm. 
III. c. i, if any natural-born sub
j<~ct commits any act of hostility upou 
the high seas against others of his ma
jesty's subjects, uuder colour of a com
mission from any foreign power, or if 
any commander or other sea-faring person 
shall betray his trust, and run away with 
any ship, boat, ordnance, ammunition, or 
goods; or if he yields them up volun
tarily to a pirate, or conspires to do these 
acts; or if any person a&Saults the com
mander of a vessel to hinder him from 
fighting in defence of his ship, or confines 
him, or makes or endeavours to make a 
revolt on board, he shall for each of these 
offences be adjudged a pirate. The com
manders or seamen wounded, and the 
widows of such seamen as are slain, in 
an engagement with pirates, are entitled to 
a bounty not exceeding one-fiftieth part 
of the value of the cargo on board, 
which is to be equally divided ; and sea
men who are wounded are entitled to a 
pension from Greenwich Hospital. 

By the stat. 8 Geo. I. c. 24, the trading 
with known pirates, or furnishing them 
with stores or ammunition, or fitting out 
any vessel for that purpose, or in anywise 
consultin14, combining, confederating, or 
corresponding with them; or the forcibly 
boarding any merchant vessel, though 
without seizing or carrying her off, and 
destroying or throwing any of the goods 
overboard, shall be deemed piracy. (4 
Blacks., 72, 269; and Abbott, 01t Shipping, 
140, 141, 14:l, 239.) The dealing in 
slaves on the high seas is piracy, and 
subjects a person to transportation for 
life or not less than fifteen years, or to be 
imprisoned for not exceeding three years. 

2 L 2 
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(5 Geo. IV. c. 113; 1 Viet. c. 91.) The 
6 Geo. IV. c. 49, for encouraging the 
capture of piratical vessels, provides that 
officers, seamen, marines, and others, 
actually on board any king's ship at the 
taking or destroying any piratical vessel, 
shall receive the sum of 20[. for each 
pirate taken or killed during the attack, 
and the sum of 5l. for every other man 
of the crew, not taken or killed, who 
shall have been alive on board the pirate 
ship at the beginning of the engage
ment. 

Persons guiltyofpiracy were formerly 
tried before the judge of the Admiralty 
court, but the stat. 28 Henry VIII. c. 15. 
enacted that the trial should be before 
commissioners of oyer and terminer, and 
that the course of the proceedings should 
be according to the law of the land. 
Further provision was made with respect 
to the trial of offences on the high seas 
by the statutes 39 Geo. III. c. 15; 43 
Geo. III. c. 113; 46 Geo. III. c. 54; 
and now, by the stat. 4 & 5 Wm. IV. 
c. 36, § 22, the trial of offences com
mitted on the high seas is in the Central 
Criminal Court. Piracy is in some cases 
punished with death, in others by trans
portation. [Law, CnrnINAL, p. 189, 
l90.J 

PIRATE. [PIRACY.] 
PIX, TRIAL OF THE.. [:MINT.] 
PLEBEIANS. [AGRARIAN LAWS.) 
PLEDGE is a thing bailed (delivered 

for a temporary purpose) as a security to 
the bailee (receiver), for the performance 
of some engagement on the part of the 
hailor (the deliverer). When the pledge 
is for a debt, more e,;pecially where it is 
given to secure a loan at interest, it is 
commonly called a pawn. [PAWN
BROKER.] In bailments the degree of 
care required from the bailee varies 
according to circumstances. \Vhcn the 
bailment is for the sole benefit of the 
bailee, he is bound to use the greatest 
care, and is excused by nothing but 
unavoidable accident or irresistible force. 
\Yhen the bailment is for the mutual 
benefit of bailor and bailee, the bailee is 
bound to take the same care of the thing 
baile<i as a prudent man usually does of 
his own. When the bailment is for the 
sole benefit of tl)e bailor, it is sufficient if 

the bailee keep the goods bailed as care
fully as he does his own, however neg· 
ligent he may be. Different writers on 
the law of baihnents refer the contract 
of pledge to each of these divisions. 
Perhaps the conflicting opinions may, to 
a certain extent, be reconciled by dis
tinguishi ng between the different objects 
which the pledge is intended to secure, 
and the engagements which it is intended 
to protect. First, the pledge is some· 
times, though rarely, given for the sole 
benefit of the pledgee, as where, after a 
contract is completdy made, one party 
gives to the other a pledge for its per· 
formance. Secondly, which is th~ 
ordinary case, the pledge may be for the 
mutual benefit of bailor and bailee, 
as in the case of a loan of goods on hire, 
or of money at interest, accompanied by 
a pawn, in which case the pawn gives 
security to the bailee and purchases 
credit for the bailor. Thirdly, the 
pledge may be given for the purpose of 
obtaining a gratuitous loan of goods or 
of money, or of procuring some other 
advantage to the bailor only. It would 
appear that in the first of these 
three cases the bailee would be liable for 
the consequences of slight negligence; 
in the second, for the consequence of the 
want of ordinary care; and in the third, 
for gross negligence only. 

The pledgee is bound to return the 
pledge and its increments, if any, upon 
being requested so to do, after the per· 
formance of the engagement. This duty 
is extinguished if the pledge has ceased 
to exist by some cause for which tI:e 
pledgee is not answerable. But he is 
responsible for all losses and accidents 
which happen after he has done any
thing inconsistent with his duty a~ 
plcdgce, or has refused to do his duty. 
When the full amount of the debt or duty 
therefore is tendned and refused, and 
the pledge is detained, the pledge is ~t 
the sole risk of the pledgee: it is so if 

. the pltdgee misuse the pledge. In e~ery 
case where the pledge has sustnmed 
injury from the wronp;fol act or default 
of the pledgee, the owner ma)'. yecov;r 
damages to the amount of the IDJUl'J, JD 

an action on the ca~e. By the act of 
pledging, the pledger impliedly warrants 
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that the property is his own, and such as 
he can rightfully pledge. 

The contract of pledge may be ex
tinguished by the performance of the 
engagement for which the pledge was 
given, or by satisfying the engagement 
in any other manner, either in fact or by 
operation of law, as by the acceptance 
of a higher security without an express 
stipulation that the pledge shall continue. 

If the engagement, to protect which 
the pledge is given, be not performed 
within the stipulated time, the pledgee 
may sell, upon giving due notice to the 
pledgor. If no time be stipulated, the 
pledgee may give notice that he requires 
a prompt fulfilment of the engagement, 
upon non-compliance with which he may 
sell. 

The possession of the pledge does not 
affect the right of the pledgee to enforce 
performance of the engagement, unless 
there be a special agreement, by which 
he has engaged to resort to the pledge 
only, or to look to it in the first instance. 

Though the pledgee may sell, he can
not appropriate the pledge to himself 
upon the default of the pledgor; nor is 
h~ a~ liberty to use it without the per
m1ss10n of the owner, expressed or 
cl~arly implied. Such an implication 
arises where the article is of a nature to 
~e be~efited by or to require being used, 
~n ~h1ch latter case the use is not only 
Justifiable, but indispensable to the dis
charge of the duty of the pledgee. 
(Commentaries on Law qf Bailment, by 
Storey.) 

As to the power of an agent to pledge, 
see FA?TOR ; and as to the making land 
a security for debt, see l\foRTGAGE. 

PLEDGE (Roman). The English 
word f~rmerly denoted a person who was 
a se~unty for another; but it now denotes 
a thmgwhich is a security, and generally 
for a debt. 

The c~ief rules of English law as to 
mortgaging and pledging are derived 
from ~1e Homan law, in which, however, 
·there 1s no distinction among pledges, 
dependent on the nature of the thing 
pledged, whether it was a thing move
able or immoveable, corporeal or in
cor~mreal ; and a thing could not be the 
subject of pledge unless it could be the 

subject of buying and selling,' for the 
power of selling a pledge was an im
portant part of the creditor's security. 
A man might pledge a thing either for 
his own or another person's debt. The 
terms nsed in the Homan law to express 
pledging, and also the thin~ pledged, are 
Pignus and Hypotheca. It is properly 
hypotheca, where there is a bare agree
ment ( nuda conventio) that a thing shall 
be a security to a creditor for a debt, and 
the thing remains in the possession of the 
debtor. The word hypotheca ({nro8~1e71) 
is Greek, and denotes a thing subjected 
to a claim or demand. When the thing 
was delivered to the creditor, it was 
called Pignus (Isid., Orig., v., c. 25) ; 
and as moveable things would, for ob
vious reasons, be most frequent! y de
livered, a notion got established among 
some Roman lawyers, aided by an absurd 
etymology (pignus appellatum a pugno, 
Dig., 50, tit. 16, s. 238 ), that the term 
pignus was applicable only to a pledge 
of moveable things; and this notion has 
also prevailed in modern times. (Hyall 
v. Howles, l Vez.) The true etymology 
of pignus seems to be the same as that 
of pactum. It is generally said that 
hypotheca corresponds to the English 
mortgage, and pignus to pawn or pledge; 
but this is not the case. No ownership 
was transferred by the Roman hypotheca. 
The term hypothecation in English law 
is still used to express the mortgage of 
a ship or its cargo. . 

Originally, when a man wished to 
borrow money on the security of a thing, 
he transferred the ownership of the thing 
to the lender by mancipatio, or in jure 
cessio, sub lege remancipationis, or sub 
fiducia; and the borrower could recover 
his· ownership by usureceptio (Gaius, ii. 
fi!J, &c.) when the debt was paid, and in 
some other cases also. But this mode of 
giving security was found to be disad
vantageous to the debtor, and subsequently 
the thing was merely put into the hands 
of the creditor with a power of sale in 
case the debt was not paid according to 
the agreement; but this gave the creditor 
no ownership, and consequently he had 
no actio in rem against any third person, 
and therefore no sufficient security for 
his debt. The prretor's edict found a 
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remedy for this by giving to the creditor 
a real action, called Serviana actio, against 
any person who was in possession of the 
thing pledged, for the purpose of recover
ing it ; and the extension of this right of 
action, under the name of the qnasi-ser
viana actio, also called hypothecaria, gave 
to the hypotheca the full character of the 
pignus. 

Thus the Roman law recognised the 
pignus, which arose from the contractus 
pignoris, and the hypotheca, which arose 
from the pactum hypothecw. But there 
were other cases which in the Roman 
law were considered cases of pi gnus. 

The pignus pra>torium arose when a 
creditor, by a judicial decree, was allowed 
to enter into possession ( mittebatur in 
possessionem) either of the whole pro
perty of a debtor or any part of it; but 
there was no pig-nus till the creditor took 
possession. It has been conjectured that 
this kind of pignus owes its origin to the 
old pignoris capio. (Gains, iv. 26, &c.) 

There was also the tacit hypotheca, 
which was foundc·d on certain acts. Ju 
the case of pra>dia rustica, the fruits of 
the ground were a pignus to the ow1Jer 
for the rent, even if there was 110 agree
ment to that effect, which is a case of the 
Scotch law of hypothec; and if a man 
lent money for the repairs of a house, the 
building became a pig_nus for the debt. 

The crc,di tor, though in possession of 
the pledge, could not use it or take the 
profits of it without a contract to that 
effect, which was called antichresis, or 
mutual use. If he took the profits, he 
had to render an account of them when 
his debtor came to a settlement with him; 
but he was entitled to an allowance for 
all necessary expenses laid out on the 
thing pledged, as, for instance, for the 
repairs of a house. 

After the time agreed on for payment 
was passed, the creditor had the right of 
selling the pledge and of retaining his 
debt out of the produce of the sale. If 
the produce of the sale was not sufficient 
to discharge the debt, he had a personal 
action against the debtor for the re
mainder. Originally perhaps he could 
ouly have this right of sale by express 
contract, but subsequeutly the right to 
sell (jus distrahendi sive vendendi) was 

an essential part of the contract of pledge. 
Though the creditor was not the owner 
of the thing ( dominus ), still he could 
transfer ownership to the purchaser, a 
doctrine that is only intelligible on the 
supposition that he sold it as the attorney 
or agent of the debtor. But the creditor 
could only sell the thing in respect of the 
debt for which the thing was pledged, 
and not in respect of other debts due to 
him from the debtor, though he might 
apparently retain the surplus of the sale 
in his hands as a satisfaction for such 
other debts. The power of sale was to 
be exercised pursuant to the terms of the 
contract; and when there was no agree
ment as to the form and manner of sale, 
the Jaw prescribed the mode of proceed
ing, which the creditor was bound to 
observe strictly. It was once usual to 
insert in the contract of pledge a Lex 
Commissoria, that is. a condition by 
virtue of which tl1e thing pledged became 
the absolute property of the credito:, if 
the money was not paid at the time 
agreed on. But by a constitution of 
Coustantine (Cod., viii., tit. 35) it was 
forbidden to iuse1·t such a clause in the 
contract. If anything remained over 
after satisfying the creditor, it belonged 
to the debtor. 

A thing might be pledged to several 
persons in succession, whose cl?ims. w~re 
to be satisfied according to their pr10:nty 
in time. Rut there were some exceptions 
to this rule introduced by special laws, 
which gave a preference to certain per
sons and claims, independent of the order 
of time; and the constitution of Leo gave 
a priority to a pledge which was con
tracted. by a public instrument (instru
mentum publice confectum), or by. a 
private instrument attested by three ~it
nesses, over every other pledge _which 
was to be proved by any other evidence. 
This law was intended to prevent frau· 
dulent agreements by which a pledge 
would be antedated. 

When there were several creditors, he 
who had the priority over all was entitle.d 
to sell and pay himself; the surplus, if 
any, belonged to the creditor who was 
next in order, and so on till the whole 
was exhausted. If a creditor who was 
posterior in order of time, wished to 
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stand in the place of him who had the 
priority, he cou:d do so by paying him 
his debt, and he then occupied (successit) 
the same place and had the same right as 
the prior creditor. This doctrine was 
founded on the assignable character of a 
pledge, for though the pledgee was not 
the owner of the thing, and could only 
sell it in the manner already mentioned, 
he could transfer his interest to an as
signee, and could even transfer to a 
second pledger the jus vendendi when the 
second ipledger was excluded from.,such 
right by special contract. (Dig., 20, tit. 
3, s. 3.) When a subsequent creditor 
advanced a sum of money which was 
applied to the preservation of the thing 
pledged, for instance, for the purpose of 
repairing a ship, he had a priority over 
creditors of earlier date, on the ground of 
his having by his loan seemed the thing. 
(Dig., 20, tit. 4, s. 5.) The same rule, 
perhaps somewhat more limited, prevails 
in our owt1 Jaw as to money Jent on the 
security of a ship. 

As the pledger remained the owner of 
the thing pledged, he could of course sell 
it, but the purchaser took the thing subject 
to the pledge. The creditor who was in 
possession of a pledge was answerable for 
any damage that befel it owing to dolus 
or culpa, that is, fraud .or neglect, but he 
was not answerable for unavoidable loss. 

A pledge was determined in various 
ways; by the destruction of the thing, by 
the creditor releasing the debtor, by the 
debtor paying the debt, and in other 
ways. When the debtor offered the 
money to his creditor, he was entitled to 
h~ve the pledge restored to him. This 
m11\ht be obtained by an actio pigno
rat1cia, which was an actio in personam, 
and also lay for damages done to or sus
tained by the thing, or for the surplus of 
the money if the pledge had been sold by 
the creditor. The creditor had a contraria 
pignoraticia actio against the debtor for 
expenses incurred as to the pledge, for 
any .fraud in the matter of the pledge, as 
passmg off base for better metal, and in 
some other cases. 

The Roman Jaw of pledges has been 
treated by various writers at great length. 
A compendious view of it is contained 
in Brinkmann's ' Institutiones Juris Ro

mani,' Slesvici, 1822; in l\farezoll,' Lehr
buch der Instit. des Hom. Rechtes,' Leip
zig, 1839; Puchta, Cursus der Institu
tionen, ii. 693, first ed., Leipzig, 1842; 
and in Aylifie's 'Law of Pledges or 
Pawns,' London, li32; see also 'Dig.,' 
20, tit. 1, &c. ; J3, tit. 7 ; ' Instit.,' iv., 
tit. 6; 'Cod.,' 8, tit. 14, &c. 

PLENIPOTENTIARY. [AnmASSA
DOR.] 

PLOUGHBOTE. [Co:irnoN, RIGHTS 

OF.] 
POACHING. [GA:l!E LAWS.] 
POLICE is that department of govern

ment which has for its object the safety 
and peace of the community. 

Its primary object is the prevention of 
crime and the pursuit of offenders ; but 
the police system also serves other pur
poses, such as the suppression of mendi
cancy, the preservation of order in great 
thoroughfares, the removal of obstructions 
and nuisances, and the enforcing of laws 
which relate to the public health. 

In the Anglo-Saxon period the sheriff 
of each county, chosen by the freeholders 
in the folkmote, was the chief officer for 
the conservation of the peace ; and in his 
half-yearly visitations to each hundred in 
the county, he inquired whether there 
was any relaxation in the efficiency of 
the means for effecting this object. The 
hundred originally consisted of ten divi
sions, each containing. ten freeholders, 
mutually pledged to repress delinquencies 
within their district. All males above 
the age of twelve were obliged to appear 
at the sheriffs visitation, to state the dis
trict to which they belonged, and to be 
sworn to keep the peace. One out of 
every ten freeholders had precedency of 
his companions, and the whole were 
bound to bring delinquents to justice 
within thirty days on pain of being them
selves liable to penalties. The popula
tion was thinly scattered ; every man 
was known to his neighbours; and no 
man could depart from his dwelling with
out the consent of his fellow-pledges; 
and the consent of the sheriff was neces
sary to enable a man legally to go out of 
his own county. No man could enter·a 
i1eighbourhood without being recognised 
as a stranger ; and if there was any sus
picion, a hue and cry was raised if th 
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stranger could give no gootl account of 
himself. [Hia: AND CRY.] . 

After the Conquest, the advantages of 
the liystem were recognised by several of 
the Norman kings, particularly by Wil
liam I., and by Henry I. in the early 
part of his reign. William I. ordered 
that every freeman should be under 
pledges, and Henry I. that views of 
frank-pledge should be taken in order 
that none might escape responsibility. 
But a great innovation was made in the 
Anglo-Saxon system, when the sheriff, 
instead of being elected by the free
holders, was appointed directly by the 
king; and the sheriff's "tourn," or ha)f
yearly visitation, was soon neglected. 

When Henry I. instituted the office of 
justices-itinerant, the functions of the 
sheriff became of still less importance. 
By the stat. Merton, c. IO, passed 20th 
Henry III. (1236), freemen who owed 
suit to the county or hundred court were 
allowed to appear by attorney. The stat. 
Marl., c. 10, c. 24, passed in the 52 
Henry III. ( 1264 ), dispensed with the 
attendance of the baronage and clergy at 
the sheriff" s court unless their attendance 
was specially required; and it also pro
hibited the justices-itinerant from amer
cing townships on account of persons 
above the age of twelve years not having 
been sworn in pledges for keeping the 
peace. By these various measures the 
ancient system was greatly impaired; 
and the new laws which were introduced 
from time to time for the purpose of re
pressing crime do not seem to have been 
very successful. In 1277, nine years 
after the passing of the statute of Marl
borough, the absence of" quick and fresh 
pursuit" of felons is noticed as an evil 
which was increasing. To supply the 
energy and alacrity of the old system, 
fines and penalties were imposed by the 
stat. Westminster, prim., 3 Edward I., 
sec. 9, on all who neglected to pursue 
offenders. The statute directs that " all 
generally be ready and apparelled at the 
commandment and summons of the 
sheriffs, and at the cry of the county to 
pursue and arrest any felons when any 
need is." The statute of Winchester 13 
Edward I. (1285), endeavoured to m~in
tain the spirit of the Anglo-Saxon laws 

by making the county or hundred re
spousible in case of a delinquent not 
being forthcoming, and the duty of appre. 
hending him was cast upon all the king's 
subjects. This statute also regulated the 
office of constable, an officer who had 
succeeded the Anglo-Saxon hundred or 
tything man. [CONSTABLE.] The pre
vention of crime, as well as the pursuit 
of criminals, was also one of the primary 
duties of i constables, and they were 
charged to make presentment at the 
assizes, sessions of the peace or leet, of all 
blood-sheddings, affrays, outcries, rescues, 
and other offences against the peace. 
The justices to whom these presentments 
were made in the first instance, reported 
directly to the justices-itinerant, or at 
once to the king or his privy-council; and 
the supreme executive '·made provision 
accordingly. At the same time the re
sponsibility cast upon the hundred quick
ened the vigilance of the inhabitants; 
and this responsibility extended to in
dividuals in many cases. The following 
extracts from the Year-Books of the Ex
chequer are instances of this: "16 Ed· 
ward I., Sussex : murder and robbery
townshi p of Tyndon amerced, because it 
happened by day, and they did not take 
the offender." "6 Edward II., Kent: 
manslaughter (upon a sudden quarrel) 
committed in the highway of Wrotham
three bystanders amerced because they 
were present when the aforesaid Robert 
killed the aforesaid John, and did not 
take him." And in the reign of Eliz~
beth the popular vigilance which th!S 
system had created leads a writer ?f that 
day to remark that "every Englishman 
is a serjeant to take the thief, and who 
showeth negligence therein do not only 
incur evil opinion therefore, but hardly 
shall escape punishment." 

Instead of being almost entirely en· 
gaged in agriculture, as in the Ang'.o
Saxon period, and for several centuries 
after the Norman conquest, the po_Pula
tion is now occupied in great diversity of 
employments. Persons so engaged, and 
the more numerous class who live by 
manual labour, cannot now follow up the 
" quick and fresh pursuit" of felons, at 
the cry of the hundred or county:. such 
a duty is incompatible with their ordmary 
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pursuits. A pursuit at the call of the ' renders their" services of comparatively 
sheriff would now be quite ineffectual: little value. In the manufacturing dis
an offender may have committed a rob- tricts when any disturbance is appre
bery in Lancashire in the evening, and bended, such a force is useless, and the 
be concealed in the metropolis by the practice is either to swear in a large 
next morning. As a consequence of number of special constables, or to call 
these various changes, it has not been in the aid of the military power. The 
possible to render the hundred responsible special constables are deficient in the 
for the delinquencies committed within necessary discipline, and they are as 
its limits, and the inhabitants being now, timid in the performance of their duties 
except in a few cases (7 & 8 Geo. IV. c. as they are unwilling to undertake them. 
31), free from such responsibility, they The appearance of controlling a district 
are careless respecting either the preven- by military force is an evil which, under 
tion of crime or the apprehension of present circumstances, cannot always be 
criminals. While the disposition of the avoided. The want of confidence in the 
people to aid the public force in these old police force is also attested by the ex
duties was gradually diminishing, the istence of numerous voluntary associations 
duties of the constable became much for the apprehension and prosecution of 
more complicated, and required the whole felons: their funds are expended in the 
of his time. The same necessity which prosecution of criminals, rather than in 
had rendered a standing army, instead of the prevention of crime. Some of these 
a militia, a more useful division of em- associations have rules which bind the 
ployment, had become equally urgent in members, as in the case of horse-stealing. 
the case of those on whom devolved the to take horse and join in pursuit of 
duty of keeping the peace and watching the thief. Railway Acts bind the com
over the security of the community. panies to maintain a police during the 
Instead however of the constabulary formation of the line. An Act was passed 
force being re-organised, and adapted to in August, 1840 (3 & : 4 Viet. c. 50), 
a ne'! state of society, it was suffored to entitled "An Act to provide for keeping 
r~mam, with weaker powers, to cope with the peace on canals and navigable rivers." 
c~r~umstances which demanded increased Private watchmen are also extensively 
v1g1lance, activity, and intelligence. employed in docks and warehonses. 
The office of constable remained still a To correct the various evils incident to 
yea~ly appointment, and one so oh- the constitution of the present rural con
nox10us, that persons were thrust into it stabulary, the magistrates of Cheshire, in 
wh? were incapable of executing the 1829, made the first provincial attempt 
duties. Under the most favourable cir- to improve the administration of police 
cumstances, the loss of time and the in their county, and they obtained an Act 
scanty remuneration offered no induce- (10 Geo. IV. c. 97) which authorised 
ment to exertion; and if the duties were them to appoint and direct a paid con
performed with something like energy, stabulary. A more successful attempt 
hy the farmer or small tradesman during was made at Barnet by a voluntary asso
his year_ of office, they were performed ciation, which at first engaged two officers 
at the risk of injuring their private in- only to patrol a limited district. The 
terests. A power so constituted cannot plan was found so advantageous, that it 
effectually prevent crime ; and it is was adopted in a more extensive circle. 
~qua~ly inefficient for the purposes of These isolated examples however ren· 
mqmry and presentment. The parish der the adjacent unprotected districts in 
constable usually acts only when called a worse state than they were before. The 
upo~ by some private party, and the establishment of a new police force for 
services of the constabulary force are the metropolis, in 1829, has done more 
0n!y combined occasionally, when any towards exhibiting the advantages of em· 
evil has become so extensive as to excite ploying a trained body of men for all the 
oud complaint, and then the absence of purposes for which the old constabulary 

general regulations and rules of discipline was appointed, than any other circum
l
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stance. Viewed at first with suspicion 
and dislike, from its somewhat military 
organization, the clamour with which it 
was assailed has died away, and public 
opinion is now in its favour. Each parish 
had formerly managed its own police 
affairs; and before 1829, the total police 
force of the metropolis consisted of 797 
parochial day officers, 2 785 night watch, 
and upwards of 100 private watchmen: 
including the Dow-street day and night 
patrol, there were ahout 4000 men em
ployed in the district stretching from 
Brentford-bridge on the west to the river 
Lea on the east, and from Highgate on 
the north to Streatham on the south, the 
City of London being excluded. The 
management of this large force was of 
varied and often of conflicting character. 
The act of parliament which created the 
new police force (10 Geo. IV. c. 44) 
placed the control of the whole body in 
the hands of two commissioners, who rle
vote their whole time to their duties: 
they are immediately responsible to the 
home secretary of state. By the 2 & 3 
Victoria, c. 47, the metropolitan police 
district may' be extended to any parish 
or part of a parish situated within 15 
miles of Charing Cross, the first act 
having limited its operation to a distance 
of twelve miles. The number of men of 

-. each rank serving" in the metropolitan 
, police force, at the 'present time (March, 
-- !846), is as follows :-1 inspecting super

rntendent, salary 6001.; 18 superintend
eEits, of w horn 15 have salaries of 250!. and 
~ h!\ve a higher and 1 a lower salarl; 114 
rnsp<>ctors, 88 of whom have 118 . 6s. a 
year; _485 sergeants, of whom 4i4 have 
63l.14s,,; 4131 constables, those of the first 
class (l'Oi l) have 54/. l 2s.; second class 
(2013) 491. 8s.; third class (1000) have 
441. 4.~. The sergeants and constables 
are allowed clothing, and each married 
man ol' these two ranks is allowed 40 
pounds,:weight of coals weekly throughout 
the yea°'; each single man is allowed 40 
pounds \\•eight weekly during six winter 
months, Qnd 20 pouuds weight weekly for 
the rema\,nder of the year. 

The total number of the force in 1840 
was 3481;, and in 1846 the number was 
4749. 1'1iey are formed in divisions and 
each division is employed in a ru,;tinct 

district. Every part of the metropolis is 
divided into "beats," and is watched day 
and night. The total disbursements on 
account of the force, for the year 1845, 
amounted to 230,042/.,one-fourth of which 
is paid by the treasury out of the public 
revenue, aud the other three-fourths by the 
respective parishes. Since August, !839, 
the horse patrol, consisting of 71 mounted 
men, who are employed within a distance 
of several miles around London, has been 
incorporated with the metropolitan police. 
The Thames police consists of 22 sur
veyors, each of whom has charge of three 
men and a boat when on duty: the 
number of constables is 2i. The esta
blishment is under the immediate direc
tion of the magistrates of the Thames 
Police-office. The city of London still 
manages its own police affairs, which 
have been placed under a far more effi
cient system since the establishment of 
the metropolitan police force. 

The police of the metropolis and !he 
district within fifteen miles of Charrng 
Cross (exclusive of the city of London) 
is regulated by the Acts 10 Geo. IV. c. 
44, and 2 & 3 Viet. c. 47, and together 
they form the police code for nearly a 
seventh part of the population of England 
and Wales. 

The officers and men of the metropo
litan police have been at various times 
engaged in other places to protect the 
peace when the local force has been found 
incompetent. In nearly all the boroughs 
constitnted under the Municipal Reform 
Act (5 & 6 Will. IV. c. 76) a paid police 
force has been established as nearly as 
possible on the same footing as the metro
politan police. In the metropolis," when 
any burglary or serious offence is brought 
to the knowledll;e of the police, the .s~p.er
intenclent or other officn of the d1v1s1ou 
or subdivision where the offence has oc
curred immediately examines the circum
stances, or makes a precognition and a 
report upon them and the measures taken 
in consequence ...•. A daily ~el'.ort or 
presentment is made to the comm~ss1oners 
of all the chief occurrences which have 
taken place during the preceding twenty
four hours in every division of nearly two 
counties, upon which presentment su.ch 
instructions are given as any special 
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circumstances may seem to require. Upon 
other reports, made at such intervals as 
to comprehend general results, if it shall 
appear that in any district there has 
been an influx of depredators, additional 
stren"th is directed upon it, or explana
tions" are required if any marked evil 
appear to continue without abatement." 
Not only is the metropolitan police active 
night and day in preventing depredations 
and suppressing mendicancy, but its at
tention is directed to giving assistance in 
case of accidents, reporting nuisances and 
obstructions, and in keeping a vigilant 
eye upon the recesses of profligacy and 
crime. The same services are performed 
with more or less efficiency in the large 
towns which have the services of a trained 
body of men. 

The expense of the eleven police courts 
of the metropolis, for 18-!5, amounted 
to 46, i65/., the greater part of which 
(35;3291.) was defrayed out of the Consoli
dated Fund. The salary of one magistrate 
(Bow-street) was 12001. a year; and each 
of the others, 22 in number, received 
1000/. The fees, penalties, and forfeitures 
received at the different courts amounted 
to about 80001. 

The difficulty of re-organising the 
rural constabulary has hitherto retarded 
the general improvement of this force, 
while the increased vigilance of the towns 
has rendered such a measure more impe
rative. In October, l83i, a commission 
was appointed under the crown " to in
quire into the best means of establishing 
an efficient constabulary force in the 
counties of England and Wales;" and 
the commissioners having taken means to 
~scertain the opinions of the magistracy 
m each petty-sessional division in the 
country, it was found that, out of 435 
divisions, the magistrates in 123 of them 
recommended the appointment of a paid 
rural police ; in 13 divisions they recom
~ended such a force, with a proviso that 
It be placed under their exclusive con
trol; in i7 divisions the appointment of 
a patrol or of additional constables was 
recommended ; in 16, the better remu
n~r~t.ion of the present constables; in 37 
d1V1s10ns it was considered that further 
s;curitf was necessary; and in 122 divi
sions an opinion was given that no alte

ration was required. The evils of the 
present inefficient system are fully de
scribed in the Heport of the Constabulary 
Commissioners (No. 169, Session 1839). 
Some of their recommendations involve 
questions ofprovincial organization, which 
render it very difficult to bring a uniform 
system of police administration into gene
ral operation. In a bill introduced into 
the House of Commons in 1839, an at
tempt was made to remove some of these 
obstacles, and a very clear and detailed 
account of the plan was printed with the 
bill (No. il, Session 1839); but the 
measure was regarded as too elaborate, 
and introduced so many innovations as to 
occasion its ultimate rejection. 

The following is a brief summary of 
the principal reasons which induced the 
Constabulary Commissioners to recom
mend the appointment of a paid police 
force in lieu of the present parish con
stalilcs :-The want of organization in 
any existing force has encouraged crime, 
and. each person living by depredations 
costs much more to the community than 
a paid constable. Besides the expenses 
of judicial establishments, a sum exceed
ing 2,000,000/. is paid annually in Eng
land for the repression of crime, while 
the means for the attainment of this 
object are imperfect and inefficient. Even 
the money at present contributed by vo
luntary associations for self-protection 
would, it is thought, go far towards obtain
ing an effective combined force ; and 
there would be also the saving of time 
to several thousand persons now annually 
forced into almost useless service as con
stables, or a saving of money which is 
paid for substitutes. The extent of the 
force required is estimated at rather more 
than 8000 men, and the annual cost at 
a sum below 4'10,00(1/., including expenses 
of management and other charges: the 
whole cost would not exceed qd. in the 
pound on the valuation of real property in 
England and Wales in 1815; and it is pro
posed that one-fourth of the annual cost 
be defrayed out of the consolidated fund, 
and the other three-fourths out of the 
county rate. The aversge number of 
commitments in England is upwards of 
100,000 annually, which number, it is 
assumed, represents a total of 40,000 



POLICE. r s24 1 POLICY. 

persons living wholly by depredation, to 
which must be added those who live 
partially by such means and escape detec
tion, to meet which active body a trained 
force of 8000 men appears to be a mode
rate estimate. The commissioners recom
mended that a disposable force of 300 or 
400 additional men be kept for extra
ordinary services. The patronage con
nected with a paid constabulary should 
be vested in those who are directly re
sponsible for its efficiency; and local 
supervision and control might be made 
consistent with this arrangement. The 
success of such a force would of course 
depend to a great extent upon its being 
seconded by popular feeling, and, contrary 
to the opinion of many persons, it would 
be less likely to infringe upon personal 
liberty than a body of isolated indivi
duals, for an acquaintance with legal duties 
forms part of the training of a combined 
force, which must in all cases have 
general rules for its conduct and govern
ment. Should a trained constabulary be 
established, the commissioners recom
mended that the men be changed from 
one district to another'in the same manner 
as the officers of the Excise establish
ment. 

The government has not thought pro
per to take any steps for the general 
establishment of a trained constabulary 
force in England and Wales; but in 1839 
an act was passed (2 & 3 Viet. c. 93) 
which enabled the justices in quarter ses
sions to appoint county and district con
stables, and thus left the improvement of 
the police to their cliscretion. A report 
must be previously made to the secretary 
?f state•. s.howing the necessity of appoint
rng add1t1onal constables. By 2 & 3 Viet. 
no more than one constable could be ap
poi_nted to each one thousand of the popu
lation; but by 3 & 4 Viet. c. 88, this 
limitation is done away with. The ex
penses of the police force (rural police) 
are charged upon the county rate in the 
several divisions in which the force has 
~een appoint~d. 'l~o secure unity of ac
tion and. general umformity, the secretary 
of state is empowered to frame rules for 
the regulation of the force. The men 
employed in it are not to exercise any 
other employment, nor allowed to vote at 

electidns for a mem her of parliament. 
Under the provisions of these acts a rural 
police force has been appointed in several 
counties. The act 3 & 4 Viet. c. 88, con
tains provisions for the consolidation of 
the borough and county police in. cases 
where the respective authorities desire to 
enter into such an arrangement. 

In addition to the two acts above men
tioned, there are other statutes which en
able magistrates to obtain any additional 
police force which may be requisite to 
ensure the conservation of the peace. 
[CONSTABLE.] 

The Irish constabulary partakes much 

more of a military character than the 

London police or the rural police of the 

English counties. They are stationed in 

barracks, have fire-arms, and are removed 

from one part of the country to ano~her. 

In 1845 the Irish constabulary cous1sted 

of 9193 persons, under the command of 

an inspector-general, who has a salary. of 

1500l. a year. There are a deputy 1n· 

spector-general with a salary of I oool., 

and a second deputy with a salary of soot. 

There are 2 provincial inspectors, 18 pay

masters, 35 county inspectors, 210 sub

inspectors; 260 head constables, 1458 con

stables, 6368 sub-constables, first class, 

and 1039 of the second class. Connected 

with the police system there are 60 stipen• 
diary magistrates, with salaries of fro!11 
350l. to 1000[. a year, besides certam 
allowances. The total expense of ~e 
force in 1845 was 451,577l., of wh;ch 
sum 180,0SOl. was borne by counties, 
cities, and towns, and 271,49il. was 
charged upon the Consolidated Fund. 
The prime minister, Sir Rol~ert Peel, 
in his speech on the general pohcy of the 
country on 2ith January, 1846, propo~ed 
to charge the whole expense l'f the. Ir~sh 
Constabulary Force upon the publ;c mf 
come partly with a view to the rehef o 
landl~rds and partly in order that the 
executive may have a more complete 
control over the force. . 

POLICY and POLITY. Policy 1s 
generally used to signify the Iii;ie of con
duct which the rulers of a nation ad?pt 
ou particular questions, especially w.1th 
re"ard to foreign countries, and accvrdingf

" · I .-r oto our opinion of that particu ar me d 
conduct we say that it is good or ba 
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policy. Polity has a more extended 
sense, being synonymous with the prin
ciples of government, and this is the 
sense of the Greek' politeia' (1roA.1nia), 
from which it is derived. - Police, in an 
extended sense, is that branch of polity 
which is concerned with the internal 
economy of the state. In a more re
stricted sense it is a branch of preventive 
administration, distinct from the adminis
tration of justice, the object of which, 
among other things, is the punishment of 
crimes committed. [Poi.ICE.] 

POLICY. [INSURANCE.] 
POLITICAL ECONOMY. The word 

Economy is from the Greek oeconomia 
(ollcovoµ[a), " house .. management," or 
" household management," the notion of 
which is gene.rally understood. It does 
not signify in the original language 
merely " saving" or " thrift,'' but the 
judicious and profitable management of 
a man's property ; and this is the sense 
of the word in the treatise of Xenophon 
enti tied Oeconomicos (Ol1eovoµ.11e&s). 

Political Economy or Public Economy 
should mean a management of a State 
analogous to the management of a private 
property. But this is not the sense in 
which the term is used; and the term 
itself is objectionable by reason of the 
false analogy which it suggests. It is 
however true that many governments 
have acted on the noriun that the su
preme power should dire_ct,ibf, industry 
of individuals, and in sonie <legree pro
v~de for their wants; and many persons 
s!11l have an opinion that one c,f the func
t10ns of government is to regulate agri
culture, manufactures, and commerce ; 
not to prescribe exactly to every man 
how he shall employ himself, but to make 
regulations which shall to a considerable 
extent direct the industry of the members 
of the State. Adam Smith gave to his 
work the title of the• Wealth of Nations,' 
a term which indicates much better than 
t~e ~erm Political Economy the object of 
~1s mvestigations, which is," to explain 
lil what has consisted the revenue of the 
great body of the people, or what has 
been the nature of those funds which in 
difi~rent ages and nations have supplied 
their annual consumption." The word 
Wealth indicates that the i11quiry is 

'mainly conversant about material results, 
about the products which man by his 
labour produces for his necessities and 
his pleasures. The word Nations implies 
that the object of the inquiry is the ag
gregate wealth which any political society 
acquires; but this investigation further 
implies an examination into the condi
tions under which the individual mem
bers~of a state labour for the production 
of a nation's wealth, and what they get 
for their labour; for the wealth thus ac
quired is not the wealth of a nation in 
the sense in which some things belong to 
a nation or to the public. The great 
mass of products are appropriated by in
dividuals in accordance with the rules 
of property or ownership, that exist in 
some form or' other in all nations, and 
the terms of contract between capitalists 
and labourers. All that is produced, ex
cept that part which the State produces as 
a State, or takes for the purposes of the 
general administration, is appropriated by 
individuals, and is either saved or con
sumed. The term Political Economy 
would have an exact meaning, if we un
derstood it to express that economy or 
management which the State as a State 
exercises or should exercise for the be
nefit of all. It would comprehend all 
that the State should do for the general 
interest, aud which individuals or asso
ciations of individuals cannot do as well; 
it would thus in a sense coincide with 
the term Government. Being thus de
fined, it would exclude all things that a 
State as a State should not do; and thus 
the inquiry into the Wealth of Nations 
would m~an an inquiry into all those 
conditions under which wealth is pro
duced, distributed, accumulatoo, and oon
sumed or used by all the individuals who 
compose any given political community. 
But though the subject of Government is 
easily separated from the proper subject 
of Political Economy, everybody per
ceivE's that there is some connection be
tween the two things ; and this is the 
foundation of some of the false notions 
that have prevented Political Economy 
from attaining the form of an exact sci
ence. Everybody perceives that a Go- 
vernment can do much towards increasing 
or diminishing "the rev~nue of the great 
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body of the people ;" but everybody does 
not see what a Government should do or 
should not do in order that this revenue 
may be the greatest and most beneficially 
distributed. 

Those who at the present day maintain 
that agriculture should be protected, or, 
expressing the proposition in other terms, 
say that native industry ought to be pro
tected,. assume that a Government ought 
to regulate the manner in which a nation 
shall acquire its revenue. To be con
sistent they shouhl go further: a Govern
ment should regulate the mo<le iu which 
the revenue shall be distributed, accumu
lated, and used. In fact Governments by 
their acts, and mainly by the weight and 
kind of their imposts, do th~ in some 
degree, though their object may not be to 
do this. But to protect native industry is 
to regulate purposely and designedly part 
of the process by which a nation produces 
the sum total of that revenue of w bi ch all 
persons, landowners, capitalists and la
bourers, get some portion. This protec
tion consists in excluding many articles 
of foreign produce, or laying heavy cus
toms' duties on them, in order that those 
who produce such articles at home may 
get a better price for them. Thus he 
who has to buy the articles must give 
more for them than he would if there 
were no protection; and precisely to the 
amount of this higher price are his means 
directly diminished for buying anything 
else that he wants for productive use or 
simple enjoyment. The indirect conse
quences of such Government regulations 
also diminish his own productive powers. 

The French Economistes, as they are 
termed, of whom Quesnay was the head, 
considered agriculture as the on! y source 
of wealth, and had other opinions about 
agriculture as distinguished from manu
factures, which are not well founded; 
but they did not for that reason maintain 
that agriculture should have any exclu
sive protection: on the contrarv, they 
maintained that all taxes should' fall on 
land, and that trade in corn should be 
freed from the restrictions to which it 
was then subjected between one province 
and another in France. 

It is not easy to make an exact classi
fication of the subjects which writers on 

Political Economy discuss. The matters 
which they do discuss may be generally 
enumerated as follows :-The production 
of wealth and the notion of wealth, which 
comprehend the subjects of Accumu
lation, Capital, Demand and Supply, Di
vision of Labour, Machinery, and the like. 
But all the matter of Political Economy 
is so connected, that every great division 
which we may make suggests other di
visions. The Profits of Capital and the 
Wages of Labour, the Rent of Laud, and 
the nature of the Currency, are all in
volved in the notions of Accumulation, 
Capital, and so forth. No treatise has 
perhaps yet appeared which has exhibited 
the subject of Political Economy in the 
best form of which it is susceptible. 

The way in which" the Revenue of the 
great body of the people" is distributed, is 
an inquiry only next in importance to the 
mode in which it is produced; and the 
mode and proportions in which it is dis
tributed re-act upon future production. He 
who receives anything out of the "Re
venue" is, by the supposition, a person who 
bas contributed to it, either as a land
owner, a capitalist or a labourer. If he is 
neither a landowner, a capitalist nor a la
bourer, he is supported out of the public 
revenue either by alms, or by pensions, or 
by the bounty ofparents or friends. Omit· 
ting these cases, a man's title to a part of 
" the Revenue of the great body of the 
people," if it is an honest title, is either the 
title which he has to the produce of land 
or capital, of which a portion has ~been 
appropriated to him in conformity to ~e 
rules which establish ownership, or it JS 
the title ofone who labours for hire and re
ceives his pay pursuant to the terms o~ the 
contract. The owner of land and capital, 
if he does not employ it hirnsdf, lets oth:rs 
have the use of it in consideration of m· 
terest or rent or some fixed paymeat. 

The use which a people shall make of 
their revenue is the last great division 
of the subject. The analogy here be
tween Economy in its proper sense and 
the Economy of a People is pretty close. 
Judicious Economy is the making the 
best use of one's income; and tl1e b~st 
use is to spend it on things of necessity 
first, on things which gratify the taste 
and the understanding next, but to put 
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by something as a reserve against con- indefinite extent, and that the principle 
tingencies, and as a means of adding still of saving, pushed to excess, would destroy 
further to our enjoyments. The savings f the motive to production. If every per
of individuals constitute the savings of son was satisfied with the simplest food, 1· 

the Nation: there is no saving by the the poorest clothing, and the meanest 
Nation 'as a Nation; the national accu- · houses, it is certain that no other sort of 
mulation is the sum total of individual food, clothing, and lodging wouhl be in 
accumulations. The savings are made existence ; and as there would be no ade
nearly altogether without concert or co- quate motive to the proprietors of land 
operation. Division of labour and com- to cultivate well, not only the wealth 
bination of labour, which are in reality derived from conveniences and lnxnries 
the same thing when properly understood, would be quite at an end, hut, if the 
effe<!t saving in production, and conse- same division of land continued, the pro
quently they effect saving in consumption duction of food would be prematurely 
so far as they make anything cheaper; checked, and population would come to a 
but this is not individual saving; it is an stand long before the soil had been well 
addition to the public wealth, by which cultivated. If cousumption exceed pro
addition all individuals, or some indivi- duction, the capital of the country must 
duals, get more for their money than they be diminished, and its wealth must be 
otherwise would, or get the same thing gradually destroyed, from its want of 
cheaper than they otherwise would. The power to produce; if production be in a 
general revenue is always created liy co- great excess above consumption, the mo
operation, in which each man receives his tive to accumulate and produce must 
due portion. The use or consumption of cease from a want of will to consume. 
any man's portion of "the revenue of the The two extremes are obvious; and it 
great body of the people" and the degree follows that there must be some interme
in which each man co-operates towards diate point, though the resources of po
producing this revenue, are unconnected. litical economy may not be able to ascer
Each man consumes, in the true and literal tain it, whereby, taking into consideration 
sense of consumption, by himself and for both the power to produce and the will 
himself-he produces together with others to consume, the eucourag~ment to the in
and for others as well as for himself. It is crease of wealth is the greatest. The 
true that he who consumes merdy for con- division of landed property presents an
sum~tion's sake does indirectly afiect pro- other obvious instance of the sam£l kind. 
dnct10n; and this is the kind of consump- No person has ever for a moment doubted 
tion which is handled least completely by that the division of such immense tracts 
political economists, though it is in fact of land as were formerly in possession of 
the chief element in the whole science. the great feudal proprietors must be fa
Malthus, in his 'Principles of Political vourable to industry and production. It 
Economy,' has hinted at this: "Adam is equally difficult to doubt that a divi
Smith has stated that capitals are in- sion of landed property may be carried 
creas~d by parsimony, that every frugal to such an exten~ as to destroy all the 
man 1s a public benefactor ('Wealth of benefits to be denved from the accumu
Nations,' h. ii. ch. 3), aud that the in- lation of capital ~nd the division of la
crease of wealth depends upon the balance bour, and to occa~10n the most extended 
of produce above consumption (b. iv. poverty. There 1s here then a point, as 
ch. 3). That these propositions are true well as in the other instance, though we 
to a great extent is perfectly nnquestion- may not know how to place it, where the 
able. No considerable aud continued in- division of property is best suited to the 
er.ease of wealth could possibly take place actual circums~nces of the society, and 
w1th~ut that degree of' frugality which calcnlat~d to give the. best stimulus to 
occas10ns annually the conversion of some product10n and to the mcrease of wealth 
revenue into capital, and creates a balance and population." (Malthus, lntroduc
of .Produce above consumption; but it is tion.) 
quite obvious that they are not true to an It is only by a close analysis of the 
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matter which all economical writers 
agree in considering as belonging to 
Political Ecouomy, that we arrive at the 
more exact notion of the objects and 
limits of the science, or at such objects 
and limits as may be comprehended 
within a science. The head which is 
the last in the list, Consumption, may be 
either Consumption for the purpose of 
further production, or Consumption for 
the sole purpose of enjoyment. This Con
sumption for the purpose of enjoyment is 
a kind of consumption which some econo
mical writers have scarcely thought of, 
though all the rest of the world are 
thinking of it and labouring for it. This 
Consumption for enjoyment may to some 
extent and in some cases coincide with or 
contribute to further production ; but as 
such, as Consumption for enjoyment's pur
pose, it must not be coufounded with any 
other kind of consumption. The true 
basis of all those investigations which are 
included under the name of Political Eco
nomy is this : That man desires to enjoy, 
and that he will labour in order to enjoy. 
The nature of his enjoyments will vary 
with the various states of society in which 
he lives, with his moral, social, and intel
lectual character. As he labours in order 
to enjoy, and as one man gives his labour 
in exchange for another man's labour, it 
follows that the exchargeable value of 
every man's labour will ultimately depend 
on the opinion of him who wishes to have 
the fruits of such labour. 
;- It therefore concerns all who labour 
that they understand on what the value of 
their labour depends. It is not the value 
of a man's Jabour to himself which we 
have to consider here, but the value of it 
to others. A man may value his own 
labour as he pleases, but if he wishes to 
exchange it, he will find that it is other 
persons who then determine its value : the 
real value is what he can get for it. This 
fact is well known to all who produce 
anything to sell; or offer their labour for 
hire. The value of anything to him 
who has not the thing, but wishes to have 
it, is not measured by the opinion of him 
who has it to sell. The price of purchase 
is a result which is compoun<led of the 
wants of the buyers and the quantity or 
supply of the thing which they desire to 

have. There is no formula which can 
accurately express the numerical value of 
this result; nor would a numerical result 
be invariable. It depends on the supply of 
the things which purchasers desire, and 
also on their necessary wants, taste, and 
caprice. The wants of the buyers, their 
real efficient demands, imply ability or 
means to buy with; and this is a varying 
element. 'l'hus there are two varying 
elements of selling price, the demand 
and the supply. Prices vary least in 
those things which are the primary 
necessaries, when trade is free from 
all restrictions ; or they are at least 
not subject to the same variations of 
taste and caprice. One of the varying 
causes of price, opinion, is here pretty 
nearly constant; and the risk of variation 
is mainly in the supply, which depends on 
seasons and other acci<leuts. When the 
value of a thing depends on an opinion 
that is liable to change, the supply will be 
less certain on account of the uncertainty 
of opinion. No man can say with cer
tainty what will he the value of anything 
at a future time ; bnt Jong experience has 
taught men the probable limits within 
which the selling prices of most articles 
of common use will vary, and a knowledge 
of these limits enables them to determine 
whether they can undertake to furnish 
the market with any given article so as to 
have a reasonable security for a pro.fit. 
Profit is the condition without which 
things will not continue to be produced 
for sale. The cost that is expended 
upon a thing does not determine . its 
value, by which is meant its selling price, 
but the selling price determines whether 
the thing will continue to be produced. 
In the case of many new articles, the 
production of them is a pure risk, and 
dear-bought experience alone in many 
cases teaches a man that he has laboured 
much to no purpose-that he has some
thing to sell, whieh nobody wishes to buy. 
Articles of ordinary consumption ..are 
rcgulary pro<luce<l, because the eflic1e~t 
demand coml>ined with the quantity .m 
the market secures a remunerating price 
If other articles take the place of those 
which have been in ordinary use, the old 
articles cease to be m<tde. If the same 
articles, owir. g to improved processes, are 
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produced at less cost, the selling price is Iof which the articles exported are the 

diminished, not because the labour be
stowed on them is less, but because the 
supply of such articles is more abundant 
whenever there is free competition. That 
the Jabour expended on an article does not 
determine its exchangeable value is clear 
from the case supposed, for if there was 
no competition among producers, the pur
chasers would not get the thing a bit the 
cheaper, simply because it could be pro
duced at less cost. The producer might 
be wise enough to lower the price, in order 
to get an increased sale, and an increased 
total profit; but in fact, the increased 
amount of production is that which lowers 
the price, and not the will of the seller. If 
he iucreases his production, he must sell 
or he will lose by his increased produc
tion, and he cannot prevent the price 
from falling, unless the demand increases 
quicker than his production. 

The price of all labour, Wages or Hire, 
is also determined by the opinion of those 
who want it and have the means of paying 
for it, and the amount of the kind of labour 
t'.iat is in the market. The price is some
times as low as nothing, which means that 
the thing is not wanted. This is true of 
all kinds of labour from the labour of him 
who sweeps the streets to the labour of him 
who produces the finest work of art or the 
noblest efiort of intellectual power. 

?-'he notions that the value of every 
article produced by labour is determined 
by. the cost of production, and that the 
pnce of labour is determined by the 
wants of the labourer or the prices of 
other things, are fruitful sources ofmisery. 
Every man can cite instances in which 
these doctrines are palpably false, and no 
man can cite many instances in which they 
are really true, though at first sight they 
may appear to be so. [PRJCE.] 

.If we would investigate the econo
m1cal C?ndition of a country as to the 
prodi;.ction of wealth, its distribution, 
~nd Its consumption, we must ascertain 
its population, the various kinds of em
ployments, the amount of articles pro
duced, the wages of the labourer, the 
profits of the capitalist, rate of interest, 
re~t oflands and houses, and the various 
articles consumed, both articles the pro-

equivalents. \Ve must ascertain the rate 
at which population increases in a given 
period, the rate at which permanent im
provements, such as roads, houses, docks, 
and the like, increaRe, and all improve
ments of a permanent character. In such 
an investigation the economist may pro
ceed on the supposition that man is acting 
free from all restraint, except the restraint 
which compels every man to respect his 
neighbour's property and person; that 
every man is labouring just as he pleases 
without constraint or direction, and that 
every man is enjoying what he produces 
or what he gets in exchange for his own 
production, with no other restraint t'han 
the law imposes for the protection of 
other men's property and persons. Hut 
such a state of things does not exist, and 
perhaps never did; and when the econo
mist has investigated the actual state of a 
nation's wealth and its consumption, he 
will· have to ascertain how and to what 
extent men are limited in their industry by 
positive law, by positive morality, and hy 
anything else. It is his business to detect 
those artificial restraints which interfere 
with a man's industry and consequently 
wit.Ji his enjoyment. In his inquiries he 
must never forget that consumption for 
consumption's sake is the end of all our 
labour; not such a consumption as shall 
destroy wealth, bnt such a consumption 
as is consistent with permanent and in
creased means of enjoyment, both for the 
actual generation and for an increased 
number in the succeeding gent"ration. 
He therefore recognises saving, accumu
lation, and productive consumption as 
necessary means towards the end of in
creased enjoyment. But he acknowledges 
no real enjoyment, he does not admit that 
there is happiness, and he denies the pos
sibility of improvement of the social con
dition of a people, unless the necessaries 
of life, such as the country and climate 
require, are possessed by all-food, rai
ment, and lodging. When these things 
can be had, and not before, a man has 
leisure and inclination to supply oth~r 
wants that lie dormant while he is hun
gry, naked, and without shelter against 
the weather. 

duce of the country and articles imported, It will be discovered that there are 
VOL, II. 2 M 
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peculiar circumstances in most countries 
that affect the happiness of the people in 
different ways. It is the business of the 
economist to investigate these circum
stances and to ascertain them, whether 
the circumstances may be the peculiar 
form of the government, the habits of the 
people, their ignorance, or any other 
cause. His problem is to trace to their 
causes all those conditions which interfere 
with the enjoyment of the necessaries of 
life, without a supply of which no man 
can be happy. Whatever he can prove 
to interfere with such a supply, to dimi
nish such a supply, to make it less than 
it otherwise would be, is within the pro
vi!ice of his investigation; whether it is 
arbitrary power in a monarch, ignorance 
in a constitutional government, heavy 
taxation, restrictions upon the free exer
cise of industry, or anything else, by 
whatever name it is called, that interferes 
with a man's industry, and consequently 
with his enjoyment. If he carries his 
inquiries beyond those necessities of life 
which all men want before they ask for 
anything else, he will find ample employ
ment in investigating the causes which 
interfere with or limit the class of se
condary enjoyments, those which a man 
craves for when he has satisfied the first. 
He will discover that the same kind of 
restraint or interference often limits the 
secondary enjoyments, and that their being 
limited operates upon the primary wants, 
and so limits the means of gratifying 
them also. He will tlms approach the 
solution of a great question, and endea
vour to determine whether the sovereign 
power should interfere with industry in 
any way, except to raise money by tax
ation for the necessary expenses of the 
administration ; and he will endeavour to 
determine how the required amount of 
money may be raised so as to curtail each 
man's enjoyments in the least possible 
degree. 

If the question of freedom from all 
rest;aint on industry, except such re
stramts as have bee11 alluded to is de
termined in favour of freedom th~re will 
still be plenty for the econoi::iist to do. 
The greatest enemy to man is his own 
ignorance. The mode in which men 
shall so organize their labour that each 

shall get more out of the common stock 
by such organization than by any other 
mode, is the great question that concerns 
us all. Knowledge must guide our in· 
dustry, or it may be fruitless, even though 
it has perfect liberty of action. Eujoy
ment is the end m which knowledge 
alone can lead us. · Enjoyment implies 
the sufficient and reasonable satisfaction 
of the appetites, which must precede the 
enjoyment of the imagination and the 
intellectual faculties; the harmonious 
combination of the two enjoyments makes 
Happiness. 

The field for the Political Economist is 
as extensive as Society itself; but his 
Jabour has certain limits. He may often 
determine when legislation is unwise, or 
when it is wanted: but he does not con
cern himself about the making of the 
la~. He is satisfied if a bad law is re
pealed, or if, when useful, it is so framed 
as to accomplish the object. Nor d.oes 
he concern himself about forms of Polity, 
or systems of religion or morals, .or 
philosophy as such. But he does m
vestigate the mode in which they operate 
-qpon industry directly or ind~rectly,, and 
main! y their mode of operat10n .on the 
primary wants, those wants which all 
men seek to satisfy, and which all must 
in some degree satisfy, or they mu_st cease 
to live. The great test, the unerrmg test, 
of the condition of a nation, is the con
dition of those who labour for their daily 
bread. If these have sufficient, it is a 
certain deduction that others have more 
than sufficient, and that there may be 
improvement in the social a~d moral 
condition of all classes. But ignorance 
may prevent improvement. It will, the~e
fore be the province of the economJst 
to ~how how, when the primary wants 
of a people are satisfied, they may secure, 
so far as it can be secured, so happy a ~on
dition, and also to show by what combwa· 
tions the gratification of the secondary 
wants may be secured with the leas: 
trouble and expense. T~e fnnda?1en~ 
principles of the economist are mdew'. 
as it has been often remarked, very fe • 
and it is equally true that very little can 
be de<lnced from them. They must bd 
constantly applied, in the way o~ test t~ 
correction, and the matter to which t 1 
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must be applied is the experience of man. 
A wise man neither rejects nor over
values the axioms of his science ; but 
when his subject is "immersed in mat· 
ters," to use an expression of Bacon, he 
knows better than to expect a few 
axioms, even if absolutely true, to solve 
problems to the whole or parts of which 
they will often not apply. 

The Literature of Political Economy is 
very copious. 1\1uch that has been written 
is of little value for practice, but curious 
and useful as a history of opinion. An 
outline of this part of the subject is given 
in the' Penny Cyclopmdia,' under the title 
"Political Economy;" and in 1845 l\lr. 
l\l•Culloch published a useful work en
titled 'The Literature of Political Eco
nomy.' It is a classified catalogue of the 
principal works in the different depart
~ents of Political Economy, and is 
mterspersed with historical, critical, and 
biographical notices. 
~ . few years ago a Professorship of 

Political Economy was founded in the 
Unive~sityofOxford, by Mr. Drummond. 
Archbishop Whately has founded a simi
lar professorship in the University of 
Di;bli~. There are unendowed professor
ships m the University of Cambridge, 
and in University College and King's 
College, London; but that of University 
College, London, has not been filled for 
several years. 

POLYGAMY is the name of the 
custom according to which a man may 
have more than one lawful wife at a 
time, :Which custom prevails in several 
coi:ntnes. Polygamy has existed in 
Asia from time immemorial and Mo
hammedanism adopted and ' confirmed 
the custom. Montesquieu pretends that 
polygamy in the East is the consequence 
?f the greater number of female births 
m that country ; but this surmise is by 
no means proved. Another and a more 
plausible reason may be found in the 
premature old age of the female sex in 
~ome countries. Niebuhr, in his 'Travels 
m flrabia,' gives a curious conversation 
which he had with an Arab 011 the subject 
of:&l.ygamy. ( Reisebeschreibung, ii. 253.) 

either Greek nor Roman usa"e al
lo_wed a man to have more tha; one 
wife at a time. But divorce became so 

common among the Romans, that the 
frequent change of wife became almost 
a practical polygamy. However, this 
practice of divorce was probably con
fined to the rich and luxurious, who, 
when they have no regular occupation, 
are generally the most licentious mem
bers of society. The barbarous nations, 
on the contrary, that is to say, those who 
were not Greeks or Romans, practised 
polygamy, with the exception of the 
Germans, "who alone," says Tacitus, 
"among all the barbarians, are content 
with a single wife.'' (German., li.) 

In the scriptures we· find instances of 
polygamy recorded before the flood. 
( Gene•is, iv. 19.) It was common in the 
patriarchal times, and we ha,·e the in
stance of Jacob marrying two sisters. 
By the law of .Moses it appears to have 
been tolerated. (Exodus, xxi. 9, 10, and 
Deuteronomy, xxi. 15.) But in the time 
of our Saviour, no indication appears of 
its being common among the Jews. 
Divorce, however, was frequent, and our 
Saviour (llfatthew, xix. 9) reprobates the 
custom. St. Paul speaks always of mar
riage in terms implying the union of one 
man with one woman. In Christian 
countries, polygamy has been long since 
universally forbidden, both by the church 
and by the civil law, under severe pe11al
ties, which in some countries amounted 
to death. In England, it is a punishable 
offence. [BIGAMY.] 

The Koran allows a man to have four 
legitimate wives ; but it is 011ly the rich 
who avail themselves of this permission. 
The Arabs are generally content with 
one wife. 

Polygamy can never prevail much in 
any country where slavery does not 
exist in some form, even if the practice 
is permitted. The expense of two or 
more wives is a sufficient check on the 
practice. It is only the rich who can 
indulge in this way. A poor man in 
any country will find one wife and one 
set of children quite enough for him. 
If in England, for instance, it was per
mitted for a man to have several wives 
at once, all of whom should be in the 
legal condition ofa wife, the expense alone 
wonld prevent any prudent man frorn 
availing himself of the legal per!llission, 

2M2 
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if there were no other objection. "\Vhen 
the wife is a kind of slave to her husband 
and assists to support him by her labour, 
a plurality of wivt:s is merely an in
creasing of a man's slaves with the in
creased power of sexual intercourse at 
the same time. That.such a mode of 
life must be a brutalized and a half 
savage state, is obvious enough ; and it 
is not consistent with any improvement 
in the condition of women; and on the 
improved condition of women mainly 
depends the improveable condition of 
society. If in any country polygamy 
were carried to a great extent among the 
rich, the consequence would be that the 
poor must go without wives, unless the 
demands of the rieh were supplied by 
importation of female slaves, which is 
the case in some countries. 

That union which exists in the co
habitation of a man with one woman 
makes a family quite a different thing 
from a family which is founded on the 
cohabitation of a man with more than 
one woman. Traced out to all their con
sequences, the two practices produce 
distinct social systems, which, in nearly 
every respect, are right opposed to one ano
ther. The advantage is on the side of mo
nogamy, though the nations which main
tain polygamy might easily discover some 
weak points in the monogamist practice. 

POOR. [Pooa LAws AND PAu
PERIS)!.] 

POOR LAWS AND PAUPERISM. 
A pauper in England is a person who, 
unable to support himself, receives money 
or money's worth from the contributions of 
those who are by law compelled to main
tain him wholly or in part. There are 
many poor persons who are not paupers. 
He who gets his living by his labour, 
but receives no_legal relief, is not a pau
per. He who will not or does not work, 
but gets his living by begging, is a men
dicant. Those who are supported wholly 
or in part by the voluntary gifts of cha
ritable persons are not paupers. 

The causes of pauperism are numerous, 
and it would be equivalent to an attempt 
to explain most of the phenomena of 
modern society, if we should affect to 
assign all its possible or even all its actual 
causes in any given country. Some of the 

causes however are clearly traceable to 
positive law. Every history of positive 
legislation in this and other countries 
shows that those who have had the power 
to make laws have not only ignorantly 
and unintentionally injured society by 
not perceiving the tendency of their own 
enactments, but have often purposely and 
designedly attempted to accomplish ob· 
jects which they· believed to be beneficial 
to society, but which an enlarged ex
perience and a sound philosophy have 
proved to be detrimental to the general 
interest. When the object has been a 
good one, a legislator has often failed in 
accomplishing it, owing to ignorance of 
the proper means. In England legal 
interference with the condition of the 
poor has in some degree been exercised 
for nearly 500 years. In no country 
have greater efforts been made to regulate 
their condition, nor greater mistakes com· 
mitted iu this branch of government. 

The great object of the earlier efforts 
in pauper legislation was the restraint of 
vagrancy. The 12th Richard II. c. 7 
(1388) prohibits any labourer from 
quitting his dwelling-place without a 
testimonial from a justice of the peace, 
showing reasonable cause for his going, 
and without such a testimonial any such 
wanderer might be apprehended and put 
in the stocks. Impotent persons were to 
remain in the towns where they were 
dwelling at the passing of the act, pro
vided the inhabitants would support 
them ; otherwise they were to go to the 
places of their birth, to be there supported. 
By acts passed in the 11 and 19 of Henry 
VII. (1495 and 1504) impotent beggars 
were required to go to the hundred where 
they had last dwelt for three years, .or 
where they were born, and were forbid· 
den to beg elsewere. By the act 22 
Henry VllI. c. 12 (1531), justices were 
directed to assign to impotent poor per
sons a district within which 'they might 
beg, and beyond which they wi;re !'or
bidden to beg, under pain of being 1m· 
prisoned and kept in the stocks on bread 
and water. Able-bodied beggars were 
to be whipped and forced to return to 
their place of birth, or where they had 
last Ii ved for three years. 

These acts appear to have had no ~r· 
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manent effect in repressing vagrancy. 
An act passed in 15:lti (27 Henry VIII. 
c. 25) is the first by which voluntary 
charity was converted into compulsory 
payment. It enacts that the head officers 
of every parish to which the impotent or 
able-bodied poor may resort under the 
provisions of the act of 1531, shall receive 
and keep them, so that none shall be 
compelled to beg openly. The able
bodied were to be kept to constant labour, 
and every parish making default was to 
forfeit twenty shillings a month. The 
money required for the support of the 
poor was to be collected partly by the 
head officers of corporate towns and the 
churchwardens of parishes, and partly 
was to be derived from collections in the 
churches and on various occasions where 
the clergy had opportunities for exhort
ing the people to charity. Almsgiving 
beyond the town or parish was prohibited, 
on forfeiture of ten times the amount 
given. A "sturdy beggar" was to be 
whipped the first time he was detected 
in begging; to have his right ear cropped 
for the S!'cond offence; and ifagain guilty 
of begging, was to be indicted "for wan
dering, loitering, and idleness," and if 
convicted was " to suffer execution of 
death as a felon and an enemy of the 
commonwealth."' The severity of this 
act prevented its execution, and it was 
repealed by 1 Edward VI. c. 3 (15-ii). 
Under this statute every able-bodied per
sou who should not apply himself to 
some honest labour, or ofter to serve for 
even meat and drink, was to be taken 
for a vagabond, branded on the shoulder, 
and adjudged a slave for two years to any 
one who should demand him, to be fed 
on bread and water and refuse meat, and 
made to work by being beaten, chained, 
or ?therwise treated. If he ran away 
durmg the two years, he was to be 
branded on the cheek, and adjudged a 
slave for life, and if he ran away again, 
he was to suffer death as a felon. If not 

· demanded 	as a slave, he was to be kept 
to hard labour on the highways in chains. 
Th~ impotent poor were to be passed to 
their place of birth or settlement, from 
the hands of one parish constable to those 
of another. The statute was repealed 
three years after, and that of 1531 was 

revived. In 1551 an act was passed 
which directed that a book should be 
kept in every parish, containing the names 
of the householders and of the impotent 
poor; that collectors of alms should be 
appointed who shoul<l. "gently ask every 
man and woman what they of their cha
rity will give weekly to the relief of the 
poor." If any one able to give should 
refuse or disconra(\"e others from giving, 
the ministers and churchwardens were 
to exhort him, and, failing of success, 
the bishop was to admonish him on the 
subject. This act, and another made to 
enforce it, which was passed in 1555, 
were wholly ineffectual, and in 1563 it 
was re-enacted (5 Eliz. c. 3), with the 
addition that any person able to con
tribute and refusing should be cited by 
the bishop to appear at the next sessions 
before the justices, where, if he wcnld 
not be persuaded to give, the justices 
were to tax him according to their dis
cretion, and on his refusal he was to be 
committed to gaol until the sum taxed 
should be paid, with all arrears. 

The next statute on the subject, which 
was passed in 15i2 (14 Eliz. c. 5), shows 
how ineffectual the former statutes had 
been. It enacted that all rogues, vaga
bonds, and sturdy beggars, including in 
this description "all persons whole and 
mighty in body, able to labour, not having 
land or master, nor using any lawful 
merchandise, craft, or mystery, and all 
common labourers, able in body, loiter
ing and refusing to work for such rea
sonable wage as is commonly given," 
should" for the first offence be grievously 
whipped, and burned through the gristle 
of the right ear with a hot iron of the 
compass of an inch about;" for the second, 
should be deemed felons; and for the 
third, should suffer death as felons, 
without benefit of clergy. For the relief 
and susteutation of the aged and impotent 
poor, the justices of the peace within their 
several districts were "by their good dis.
cretion" to tax and assess all the inha
bitants dwelling therein. Any one re
fusing to contribute was to be imprisoned 
until he should comply with the assess
ment. By the statutes 39 of Elizabeth, c. 
3 and 4 ( 1598), every able-bodied person 
refusing to work for the ordinary wages 
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was to be "openly whipped until his 
body be bloody, and forthwith sent, from 
parish to parish, the most strait way to 
the parish where he was born, there to 
put himself to labour as a true subject 
ought to do." 

The next act on this subject, the 43 
Elizabeth, c. 2, has been in operation 
from the time of its enactment, in 1601, 
to the present day. A change in the 
mode of administration was however 
effected by the Poor Law Amendment 
Act (4 & 5 Wm. IV. c. 76), which was 
passed in 1834. During that long period 
many abuses crept into the administration 
of the laws relating to the poor, so that 
in practice their operation impaired the 
character of the most numerous class, and 
was injurious to the whole country. In 
its original provisions the act of Elizabeth 
directed the overseers of the poor in 
every parish to " take order for setting 
to work the children of all such parents 
as shall not be thought able to maintain 
their children," as well as all such per
sons as, having no means to maintain 
them, use no ordinary trade to get their 
living hy. For this purpose they were 
empowered "to raise, weekly or other
wise, by taxation of every inhabitant, 
parson, vicar, and other, and of every 
occupier of lands, houses, tithes, mines, 
&c., such sums of money as they shall 
require for providing a sufficient stock 
of flax, hemp, wool, and other ware or 
stuff, to set the poor on work, and also 
competent sums for relief of lame, blind, 
old, and impotent persons, and for putting 
out children as apprentices." Power was 
given to justices to send to the house of 
correction or common gaol all persons 
who would not work. The churchwar
dens and overseers were further em
powered to build poorhouses, at the 
charge of the parish, for the reception 
of the impotent poor only. The justices 
were further empowered to assess all 
persons of sufficient ability, for the relief 
an? maintenance of their children, grand
children, and parents. The parish of
ficers were also empowered to bind as 
apprentices any children who should be 
chargeable to the parish. 

These simple provisions were in course 
of time greatly perverted, and many 

abuses were introduced into the admi
nistration of the law. The most mis
chievous practice was that which was esta· 
blished by the Justices for the county of 
Berks in the month of May, 1795, when, 
in order to meet the wants of the labour· 
ing population caused by the high price 
of provisions, an allowance in proportion 
to the number of his family was made 
out of the parish fund to every labourer 
who applied for relief. This allowance 
fluctuated with the price of the gallon 
loaf of second flour, and the scale was so 
adjusted as to return to each family the 
sum which a given number ofloaves would 
cost beyond the price in years of ordinary 
abundance. This plan was concei>ed in 
a spirit of benevolence, but the readiness 
with which it was adopted in all parts of 
England clearly shows the general want 
of sound views on the subject. Under 
the allowance system the labourer re
ceived a part of his means of subsistence 
in the form of a parish gift, and as the, 
fund out of which it was provided was 
raised from tl1e contributions of those 
who did not employ labourers, as we!~ as 
of those who did, their employers, being 
able in part to burthen others wit~ the 
payment for their labour, had a direct 
interest in perpetuating the system. 
Those who employed labourers looked 
upon the parish contribution as part of t]ie 
fund out 0f which they were to be paid, 
and accordingly they lowered their rate 
of wages. The labourers also looked on 
the parish fund as a source of wages, 
independent of their labour wages. The 
consequence was that the labourer lo?ked 
to the parish aid as a matter of right, 
without any regard to his reaJ wants, and 
he received the wages of his labour as 
only one and a secondary source of the 
means of subsistence. His character ~s 
a labourer became of less value, and his 
value as a labourer was thus diminished 
under the combined operation of these 
two causes. In 1832 a commission w~ 
appointed by the crown, under whose, di
rection inquiries were made through Eng
land and Wales, and the actual c~ndition 
of the labouring class in every par~sh was 
ascertained with the Yiew of showmg the 
evils of the existing practice, and of su~ 
gesting some remedy. The labour 
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this inquiry was great, but in a short time ; workhouse. Another branch of the poor
a Report was presented by the commis
sioners, which explained the operation 
of the law as administered, with its effects 
upon different classes, and suggested re
medial measures. This Heport was pre
sented in February, 1834, and was fol
lowed by the passing, in August, 1834, 
of the Poor Law Amendment Act, 4 & 5 
Wm. IV. c. 76, in which the principal re
commendations of the commissioners were 
embodied. This Act was amended by 
the 7 & 8 Viet. c. 101 (9th August, 1844). 

The chief provisions of this law are 
-the appointment of a central board 
of three commissioners, whose quarters 
are in Somerset House, London, for the 
general superintenrlence and control of 
all bodies charged with the manage
ment of funds for the relief of the 
poor. There are nine assistant-com
missioners, each one of whom has a 
district: the assistant-commissioners visit 
their districts and see that the orders of the 

• commissioners are executed. 	 The assist
ant poor-law commissioners are appointed 
by and removable by the commissioners. 
The whole administration of the Poor 
Law is under the direction ofthe secretary 
of s~te for the home department. The 
admmistration of relief to the poor is un
der the control of the commissioners, who 
make rules and regulations for the pur
pos:, which are binuing upon all the local 
bodies. They are empowered to order 
workhouses to be built, hired, altered, or 
enlarged, with the consent of the majority 
of a board of guardians. They have 
the power of uniting several parishes for 
the ~urposes of a more effective and eco
nom1cal administration of poor relief, but 
so that the actual charge in respect to its 
own poor is defrayed by each parish. 
These united parishes, or Unions, are 
managed by boards of guardians annually 
eler:ted by the rate-payers of the various 
parishes, but the masters of workhouses 
and other paid officers are under the orders 
of the commissioners, and removable by 
them. The system ofpayingwages partly 
out ~f poor-rates is discontinued, and ex-

law, which was materially altered by the 
act of 1834, was that relating to illegiti
mate children, which is explained under 
BASTARDY. 

The 7 & 8 Viet. c. 101, § 12, em
powers the poor-law commissioners to 
prescribe the duties of the masters to 
whom poor children may be apprenticed, 
and the terms and conditions of the inden
tures of apprenticeship: and no poor chil
dren are in future to be apprenticerl by 
the overseers of any parish included in 
any union or subject to a board of guar
dians under the provisions of the 4 & 5 
Wm. IV. c. 76, but it is declared to be 
lawful for the guardians of such union or 
parish to bind poor children apprentices. 
The 13th section abolishes so much of the 
43 Eliz. c. 2, and of the S & 9 Wm. III. 
c. 3, anu of all other acts, as compels any 
person to receive any poor child as an 
apprentice. The 14th and following ~ec
tions make some new regulations as to the 
number of votes of owners of property 
and rate-payers in the election of guar
dians, and in other cases when the consent 
of the owners and rate-payers is required 
for any of the purposes of the 4 & 5 Wm. 
IV. c. 76. The 18th section empowers 
the commissioners, having due regard to 
the relative population or circumstances 
of any parish included in a union, to alter 
the number of guardians to be elected for 
such parish, without such consent as is 
required by the Act 4 & 5 Wm. IV. c. 76. 
Section 18 empowers the commissioners 
to divide parishes which have more than 
20,000 inhabitants according to the cen
sus then last published, into wards for the 
purpose of the election of guardians, and 
to determine the number of guardians to 
be elected for each ward. The 25th sec
tion provides that so long as any woman's 
husband is beyond seas, or in custody of 
the law, or in confinement in a licensed 
house or asylum as a lunatic or idiot, all 
relief given to such woman or to her child 
or chiluren shall be given in the same 
manner and subject to the same conditions 
as if she was a widow, bnt the obligation 

cept n~ e~traordinary cases, as to which the or liability of the husband in respect of 
comm1s~1oners are the judges, relief is only Isuch relief continues as before. The 26th 
to ~e given to able-bodied persons or to section empowers the guardians of a pa
the1r families within the walls of the 1 rish or union to give relief to widows, 
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under certain couditiOns, who at the time 
of their husband's death were resident 
with them in some place other than the 
parish of their.legal settlement, and not 
situated in any union in which such 
parish is comprised. 

The 3lst section makes some provision 
as to the burial of paupers. 

The 32nd section provides that the 
commissioners may combine parishes and 
unions in England for the audit of ac
counts. By the 40th section the com
missioners may, subject to certain restric
tions there mentioned, combine unions, or 
parishes not in union, or such parishes and 
unions, into school districts, for the ma
nagement of any class or classes of infant 
poor not above the age of sixteen years, 
being chargeable to any such parish or 
union, or who are deserted by their parents, 
or whose parents or surviving parent or 
guardians are consenting to the placing of 
such children in the school of such dis
trict. By the 4 lst section the commis
sioners are empowered to declare parishes 
or unions or parishes and unions within 
the district of the metropolitan police 
or the city of London, or of the city, 
towns. and boroughs mentioned in the 
schedule H annexed to the act, to iie com
bined into districts for the purpose of 
founding and managing asylums for the 
temporary relief and setting to work 
therein of destitute houseless poor who 
are not charged with any offence and who 
may apply for relief or become chargeable 
to th~ poor's rates within any such parish 
or umon. 

The 58th section provides for the pu· 
nishment of persons who are guilty of 
misconduct in workhouses. 

The other provisions of the Act are 
~hie~y framed for the purpose of carry
mg mto effect the general objects already 
described. 

One important consequence which has 
resulted from the better management of 
the poor,. and which is calculated to pro· 
duce an important effect on their future 
condit~on, is the adoption of plans for the, 
education of children resident in work
houses. Under the administration of the 
unamended law little or nothing was done 
towards thi.s object, and in almost every 
case the child whose misfortune it was to 

be brought up at the charge of the parish' 
continued through life dependent upon 
others for subsistence, and often followed 
a course of systematic dishonesty. The 
system ofmoral, intellectual, and industrial 
training which has been to some extent 
engrafted upon the administration of the 
amended law, is calculated to bring up the 
children of the workhouse to be useful 
members of society. 

It will now be convenient to state 
how the law stood previously to the 
passing of the Act 4 & 5 \Vm. IV. c. i6, 
as to relief to the poor and settlement, 
and then to notice some of its leading 
provisions. 

Every indigent person, whether a 
native or a foreigner, being in any dis
trict of England or Wales, in which a 
fund is raised for the maintenance of the 
poor, has a right to be supplied with ~e 
necessaries of life out of that fund. This 
right depends on statute, and principally 
on the 43 Eliz. c. 2, which enacts that 
the churchwardens of every parish, and ' 
four, three, or two substantial house
holders there, to be nominated yearly 
under the bands and seals of two or more 
justices of the peace, shall be called over
seers of the poor. [OvERSEERS.] U:nder 
this statute overseers could be appointed 
for parishes only. This proved very in· 
sufficient, because many large and popu· 
Ions districts were not situate within any 
parish, and consequently no overseers 
whatever could be appointed for them, and 
also because many parishes themselves 
were of such magnitude that one set of 
overseers could not properly attend to all 
the poor. To supply this defect, the 13 
& 14 Car. II. c. 12, authorised the ap
pointment of overseers in any township 
that was either extra-parochial or "!as 
part of a parish so large as to reqwre 
distinct sets of officers for the manage· 
ment of its poor. Townships are some
times created also by local acts. 

It is the duty of these overseers to 
raise and administer the fund for the r~ 
lief of the poor of their district. This 
fund, which is called the poor-rat.e, they 
are directed by the statute of Ehzabe~ 
in parishes and by the statute o 
Car. II. in townships, to raise "wee~ly 
or otherwise, by taxation of every in· 
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habitant, parson, vicar, and other, and 
every occupier of lands, houses, tithes 
impropriate, propriations of tithes, coal
mines or saleable underwoods in the 
said parish, in such competent sum aud 
sums of money as they shall think fit, &c. 
according to the ability of the parish." 

These provisions are still however, 
even ~ince the 4 & 5 iVm. IV. c. 76, 
very inadequate. Overseers cannot be 
appointed nor can a poor-rate be levied 
in any place that was not anciently 
either a parish or a township. l\Iany dis
tricts at the present day form no part of 
any parish or township; and the poor of 
such districts, if unable to remove them
selves to a parochial division of the coun
try, where they will be entitled to relief 
as casual poor, may, as far as the Jaw is 
concerned, perish from want. 

The rate may be made according to 
the exigencies of the place, which, 
whether parish or township, may con
veniently in either case be called a 

• parish, 	 for any period not Jess than a 
week nor exceeding a year. The rate, 
which is made in writing, gives the 
names of the persons rated, a description 
of the property for which they are rated, 
and the amount payable by them; it 
contains also a declaration, signed by the 
parish officers, that the rate is, to the 
best of their belief, correct, and that they 
have used their best endeavours to make 
it so. The rate so made and signed 
must be taken to two justices for their 
assent, which is called the allowance of 
the rate, and notice of such allowance 
m~st be affixed on the church doors (1 
Viet. c. 45) on the Sunday following, or 
the rate will be entire void. This notice 
is called the publication of the rate. 
. As ~he statute expressly mentions both 
mhab1tants and occupiers, inhabitants 
'Yere held liable to be rated in propor
tion to their ability within the parish, 
alt~ough they had no property there 
wh1c~ was capable of occupation, and 
occupiers of property therein were held 
liable although they resided elsewhere. 
.Accordingly hoth real corporeal property 
and personal property within the parish 
~ay be assessed, as constituting "the abi
lity of the parish;" real corporeal property, 
as land or houses, may be assessed, where

soever the occupier resides, and personal 
property, if the owner is resident within 
the parish. Incorporeal real property, since 
it is not the subject of occupation, seems 
not to be rateahle unless incidentally, 
when, as in the case of the tolls of a 
canal, it is, as it were, annexed to and 
enhances the value of corporeal real pro
perty, which is the subject of occupation.
As it is the occupier and not the owner 
of real corporeal property who is rated 
for it, it will be obvious that the term 
" real property" is not used in the poor
laws according to its strict legal sense, 
and that the occupier of a house is 
rated for it, although he has a mere 
chattel interest in it. The term "per• 
sonal property" is also used in a re
stricted sense ; it denotes stock in trade, 
and such things as are not at all of the 
nature of reality, and excludes chattels 
real. The assessment is laid in respect 
of the revenue or annual profit of the 
property rated, whether real or personal. 
Such property therefore as is incapable 
of yielding profit is not rateable. The 
assessment upon land and houses, &c. is 
calculated upon an estimate of their net 
annual value, which is defined to be the 
rent at which they would let from year 
to year, free of. all tenant's rates and 
taxes, and tithe commutation rent
charge, if any, and deducting the probable 
average of annual costs of repairs, in
surance, and any other expenses which 
may be necessary to maintain the premises 
in a state to command such rent. Personal 
property was not rated unless it had, as 
it were, a local existence ; and therefore 
neither stock in the funds nor money 
was rateable. Furniture also was ex
empted, because it yielded no profit. In 
practice the only kind of personal pro
perty ever rated, and that in very few 
places, was stock in trade and ships. 
The rating of this species of property 
was attended with many disadvantages. 
The rate was to be made on the profit, 
which was defined to be not the whole 
profit, but the. excess after payment of 
debts. Thus it was nearly impossible to 
ascertain the rateable amount of such 
property, and the proprietor might 
always evade the tax by residing out of 
the parish. So long however as per• 
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sonal property was rateable by law, the 
omission of it in the rate was a ground 
of appeal, because all persons liable are 
to be rated equally accordiug to their 
ability. The inconvenience attending 
this state of things induced the legisla
ture (by the 3 & 4 Viet. c. 83) to sus
pend the enactments which authorised 
the rating of inhabitants in respect of 
stock in trade, and by subsequent acts 
to continue the exemption from the 
liability to be rated in respect of such 
property until the lst October, 18-!f.. 

It is unuecessary to make any detailed 
remarks on tithes and other property 
which, by the statute of Elizabeth, are 
expressly made chargeable. 

If a parish is unable to furnish a suffi
cient sum for the maintenance of its poor, 
any other parish in the same hundred, 
with the sanction of two justices, or in 
any other part of the county, with the 
sanction of the justices at quarter
sessions, may be called upon to assist the 
less sol vent parish. This is called 
rating parishes in aid. 

The overseers are to collect the rate 
from the persons rated. If a person 
rated do not pay when called upon, the 
overseers may obtain a summons from 
two justices, requiring him to show cause 
why a warrant should not issue to levy 
the rate by distress and sale of his goods; 
and if no sufficient cause is shown, the 
payment is enforced accordingly. The 
party so summoned may show for cause 
that the rate it'\elf is void, or that he is not 
liable; he may also, with the consent of 
the overseers, or Board of Guardians, be 
excused, if it appear that he is unable to 
pay through poverty. He may also ap
peal against the rate, and notice of ap
peal deprives the magistrates of their 
jurisdiction to distrain until the appeal is 
decided, unless the objection is solely on 
the ground of overcharl'e, in which case 
the warrant may iosue for such a SUlll as 
the property was rated at in the last 
valid rate. The appeal against the rate 
on the ground of inequality, unfairness, 
or incorrectness in the valuation of the 
property . rated, may be to justices at 
petty-sessions, from whose decision a 
second appeal lies to the general quarter
sessions. The appeal, on the above 

grounds, may also be taken to the quar
ter-sessions in the first instance. If the 
objection be to the principle of the rate 
itself, or it is intended to dispute the lia
bility of the property to be rated, the ap
peal lies to the quarter-sessions only. In 
all these cases of appeal, notice of appeal 
and of t11e precise objections to the rate 
must be given to the parish-officers, and 
also to any rated inhabitants that may 
be interested in opposing the appellant, 
as, for instance, where his ground of com
plaint is that they have been underrated. 

The overseers, who in some parishes 
act under the direction of a select 
vestry, and are assisted by assistant 
overseers, are to apply the poor-rate to 
the relief of the poor of their parish. 
The poor of the parish are, in one sense, 
all those who happen to be in the parish 
at the time of their being in distress; 
for the parish in which tlwy happen to 
be is bound to afford such paupers im· 
mediate, or, as it is called, casual relief. 
But if the same pari~h were bound also 
to afford continued relief to, or perma· 
nently to maintain, all the destitute who 
should come within it, the burden of 
supporting the poor might press very 
unequally upon different parishe.s. 
Paupers would then, influenced by their 
own fancy, or instigated to exonerate 
some other parish, have the power of 
fasteuing themselves for ever on any 
particular parish, or of roaming at plea
sure from one parish to another in unre· 
stricted vagrancy. The 13 & I 4 Car. 
II. c. 12, was passed to obviate these 
evils, and is the foundation of the pre
sent law which determines the pan>h 
that a pauper belongs to, and giv~s the 
power of removing him to it. This law 
is' called the law of Settlement. The 
st~tute enable~ two justices, upon com· 
plaint made by the churchwardens or 
overseers of the poor of any ~arish, t~ 
any justice of the peace, wJthm fortJ 
days after a person coming to settle 
there, in any tenement under the yearly 
value of IOl., by their warrant to re
move such person to the parish where he 
was " last legally settled, either as a 
native, householder, sojourner, appren
tice, or servant, for the space of forty 
days at the least." Later statutes have 
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greatly modified the heads of the settle· 
ment here enumerated, and have added 
others; they have also made a pauper 
irremovable, until he has become charge
able to the foreign parish by receiving 
relief from it, either in person or through 
the hands of his wife or children. 

The following are the settlements that 
subsisted at the passing of the Poor-Law 
Amendment Act :-settlement by birth, 

being of the age of twenty-one, lives 
. apart from and independently of the 
parent, or contracts some rtlation incon
sistent with his continuing a subordinate 
member of the parent's family, as by 
marrying or enlisting as a soldier. Any 
settlement of the parent acquired after 
the child's emancipation is not commu
nicated to him. 3. Settlement by mar
riage.-To prevent the separation of 

parentage, marriage, hiring and service, I husband and wife, the settlement <'f the 
apprenticeship, renting a tenement, estate, husband is communicated to the wife; 
office, payment of rates. Settlements she can acquire no settlement during 
may be divided into two general classes ; marriage; and if he have no settlement, 
being, first, natural or derivative settle- she cannot be separated from him by 
ments, as by birth, parentage, or mar- her removal to her maiden settlement. 
riage, to the perfection of which re- 4. Settlement by hiring and service is 
sidence in the parish is unnecessary; se-1 acquired by a person unmarried, and 
condly, acquired settlements, including 
all the remaining settlements above men
tioned, and to these residence for forty 
days in the parish is necessary. The 
following were the modes of acquiring 
the various settlements which have been 
enumerated :-1. Settlement by birth.
In order that children may not be sepa
rated from their parents, the settlement 
of the father during his life, and the set
tlement of the mother after his death, is 
t~e settlement of the children. But legi
t1mate children who have no known set
tl_ement are settled in the place of their 
birth; so also are illegitimate children, 
for they can derive neither settlement 
nor. any thing else from their parents. 
Children however, during the age of 
nurture, which continues till they are 
seven years of age, must not be separated 
from their parents, and are therefore to 
be supported in the parish where their 
parents happen to be, at th?. expense of 
the parish of their birth settlement. :2, 
Settlement by parentage.-The settle
ment of the father, or, if he have none, 
the maiden settlement of the mother, is 
communicated to legitimate unemauci
pated children. After their father's 
death !heir settlement shifts with that of 
the_ widow, until she marry again, in 
which case the settlement of her new 
husba?d !s no~ communicated to them. 
A child 1s said to be unemancipated 
so l?ng as he forms part of the parents' 
family_. A child is emancipated when 
he gams a settlement of his own, or, 

without unemancipated children, hiring 
himself for a year into service, abiding 
for a year in the same service, and re
siding for forty days in any parish within 
the year, and with a view to the service. 
A general hiring, that is, a hiring where 
nothing is said as to the duration of the 
contract, is considered a hiring for a 
year. The service for a year need not 
he wholly under the hiring for a year, it 
is sufficient if part of the service be 
under such hiring; the residue may be 
either under another hiring, or under no 
hiring at all. The settlement is gained 
in the parish where the servant last com
pletes the residence of forty days-the 
forty days need not be consecutive days ; 
if a servant reside thirty-nine days in 
parish A, then forty days in parish B, 
and finally another day in A, A, where 
he last completed a residence of forty 
days, will be the place of his settlement. 
All the forty days must be within the 
compass of a single year, but it is sufli· 
cient if the residence for any part of the 
forty days be under the yearly hiring. 
5. Settlement by apprenticeship is gained 
in the parish where a person bound by 
deed as an apprentice last completes a 
residence of forty days in his character 
of apprentice. No service is required, 
but the apprentice during the necessary 
period of residence must be under his 
master's control. 6. Settlement by rent
ing a tenement is acquired by hiring and 
actually occupying a tenement at the 
rent of at least l ol. a year, payment of 



'POOR LAWS, &c. [ 540 ] POOR LAWS, &c. 

rent to that amount, and residence for 
forty days in the parish where the tene
ment is. By actual occupation is meant 
that no part of the tenement must be 
underlet. 7. Settlement by estate is 
gained by the po~session of any freehold, 
copyhold, or leasehold property, and re
sidence for forty days in the parish where 
the estate lies. If the estate come to a 
party in any way except by purchase, 
the value of the estate is immaterial ; 
but a purchased estate confers no settle
ment if the price given was under 30l. 
But a person residing on his estate, what
ever may be its value, is by Magna 
Charta irremovable from it while so re
siding, although he may have gained uo 
settlement in respect of it. 8. Settle
ment by office is gained by executing 
any public office in the parish, such as 
the office of constable, sexton, &c. for a 
year, and residing there forty days. 
The office need not be of a parochial 
nature, but it must be at least an 
annual office. 9. Settlement by pay
ment of rates. In order to acquire 
this settlement a person must have 
been rated to and have paid the public 
taxes of a parish, in respect of a 
tenement hired at a rent of lOl. a year, 
and have paid that amount of rent, and 
resided forty days in the parish of the 
tenement. This head of settlement 
therefore includes all the requisites of 
settlement by renting a tenement, except 
the requisite of actual occupation. 

All persons what~oever, whether na
tural born subjects of England and Wales, 
Scotchmen, Irishmen, or foreigners, may 
gain a settlement in this country. A 
chargeable pauper is to be removed to the 
place where he last acquired a settlement. 
It is often very difficult to find out the 
place of such last settlement; this is so 
more especially in cases of settlement by 
hiring and service and apprenticeship, 
where the residence, being unconnected 
with anything of a fixed nature, as a 
tenement or office in any particular parish, 
may be continually shifting, the settlement 
consequently shifting with it, until the 
last day of the service or apprenticeship. 
Paupers who have no settlement must be 
maintained by the parish in which they 
happen to be, as casual poor, unless they 

were born in Scotland or Ireland, or 
in the islands of Man, Jersey, or Guernsey, 
in which case they are to be taken under 
a pass-warrant of two justices to their own 
country. When a pauper has become 
chargeable, and it is sought to remove 
him, he is taken before two justices, who 
inquire as to his place of settlement, and, 
if satisfied, upon his examination and such 
other evidence as may be laid before them, 
make an order for his removal thither. 
The parish to which he is removed may 
dispute its liability by appeal to the quar· 
ter-sessions, when the order of removal 
will be quashed, unless it appear that the 
pauper is settled in the appellant parish. 

The Poor-Law Amendment Act ( 4 & 5 
Wm. IV. c. 76) has made no change in 
the law respecting the rateability of pro
perty or the mode of collecting the rate. 
The Act does not apply itself to the rate 
until collected; it then takes up the rate 
for the purpose of securing a better distri· 
bution of it. To this end the administra· 
tion of relief to the poor throughout 
England and Wales is subject to the con· 
trol of the three poor-law commissioners. 
In parishes or unions where there are 
guardians or a select vestry, relief is to be 
given solely by such guardians or vestry, 
or by their order, unless iu cases of ur· 
gent distress. In these cases an o~erse~r 
is bound to give temporary relief ~n 
articles of absolute necessity, but not m 
money, and, if he refuse, he may be 
required to do so by a magistrate's order, 
disobedience to which is visited by a 
penalty of 5l. In parishes which have no 
guardians or select vestry, the manage
ment and relief of the poor is still left to 
overseers, subject to the control of . the 
commissioners. But, with the excepuons 
above stated, the task of relieving the 
poor is wholly withdrawn from overseers, 
these officers, from ignorance or corn;pt 
motives, having been generally .found Ill· 
compete!lt to the discharge of so 1i;uportanJ 
a duty. They are still howeve~ mtruSte 
with the making and collec!Ion of the 
poor-rate, which they are to pay over !" 
those who have the distribution of. 1~ 
The general discretionary: po~er wh!c 
magistrates formerly exercised m ord:rmg 
relief is also withdrawn. But a sm;s l, 
magistrate may still order medical rehe • 

1
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when called for by sudd•m and dangerous 
illness; and two magistrates may order 
relief to adult persons who from age or 
infirmity are ·unable to work, without 
requiring them to reside in the workhouse. 
Relief to able-bodied persons cannot be 
given out of the workhouse, unless with 
the sanction of the commissioners. In 
substance, the wants of the poor are as 
amply supplied as before the Act, but the 
manner of administering relief is so regu
lated, by subjecting the applicants for it 
to the discipline of a workhouse and to 
other restraints, that the cornlition of a 
pauper, living npon the parish fund, is 
depressed, in point of comfort, below that 
of the labourer. Thus a ready test is 
applied to distinguish real and pretended 
destitution, and a powerful incentive to 
work is held out to all who can find 
employment. 

The means also of obtaining employ
ment are increased by enlarging the 
market for the poor man's labour. This 
is the result of a relaxation in the law of 
settlement, and particularly of settlement 
by hiring and service. The old law had 
been found to obstruct the free circulation 
of labour by confining the poor to their 
own parishes. The labourer himself, 
from attachment to old scenes and asso
ciates, was often unwilling to engage 
himself for a year in a strange parish, 
lest, by acquiring a settlement there, 
he should incur, at some future time, 
a permanent separation from home: the 
farmer, on the other hand, had an equally 
strong objection to hire a strange labourer 
on such terms as to burden his parish 
with a new settler. 

By the Poor-Law Amendment Act a 
settlement by hiring and service cannot 
he acquired for the future; but the Act 
does not interfere materially with settle
ments previously acquired. Settlements 
by office and by apprenticeship in the sea 
service or to a fisherman can no longer be 
acquired. Settlement by renting a tene
ment is clogged with the additional quali
fication that the occupier must have been 
assessed to the poor-rate, and paid the 
s~me for one year. Settlement by estate, 
h~e any other settlement, when once 
gamed, used to endure till it was super
seded by some new settlement; but now 

it is converted to a temporary settlement, 
and· to be retained so long only as the 
proprietor shall live within ten mile~ of 
the estate. Settlements by marriage and 
by payment of rates are untouched. 

Settlement by parentage and settlement 
by birth are both affected to this extent, 
that illegitimate children born after the 
passing of the Act are to follow the settle
ment of their mother, until the age of six
teen, or until they acquire a settlement in 
their own right; instead of taking, as 
formerly, the settlement of the place of 
their birth. The effect of this change in 
the law is that an unmarried woman, 
whose pregnancy in itself made her 
chargeable, is no longer hunted from the 
parish in which she happens to be, in 
order that the parish may not, by the 
birth of the child therein, be permanently 
charged with its maintenance. 

The old Jaw of settlement was full of 
legal difficulties and refinements, and the 
effect of the change in the law has been 
to relieve parishes from a frightful mass 
of litigation. 

A great change also has been introduced 
in the general law of bastardy, which is 
stated under the article BASTARDY. 

Any person who marries a woman 
having children, whether legitimate or 
illegitimatP, is liable to maintain them 
until they attain the age of sixteen, or 
until the death of the mother. 

(Blackstone, Comm.. 359; Nolan's Poor 
Laws; l3urn's Justice, "Poor;" and 
Gambier On the Law ef Settlement.) 

Until the passing of the Act l & 2 Vic
toria, c. 5G, which received the royal 
assent on the 31st July, 1838, no pro
vision had been ·made by law for the- re
lief of the helpless or the destitute in 
Ireland. Relief is confined to the "desti
tute" poor, who must be relieved in 
workhouses. Other poor persons may be 
assisted to emigrate. 

Stat istics.-The salaries and expenses 
of the commissioners for carrying into 
execution the poor-law acts in England 
and Ireland amounted to about 53,000/. 
in 1845. The chief English commissioner 
receives a salary of 25001. a year, and 
the other commissioners 2000/. The 
salary of the chief secretary is 12001., 
and the two assistant-secretaries receive 
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7001. and 600l. according to seniority. 
The salary of the assistant-commissioners 
is 7001. a year, with allowances for tra
velling expenses. Before the business 
of forming the unions was completed, the 
number of assistant-commissioners acting 
in England was twenty-one, but the num
ber is now restricted to nine, under the 
act 7 & 8 Viet. c. 101. A chief commis
sioner is appointed for Ireland, who sits 
in Dublin, and there is a staff of assistant
commissioners for Ireland. 

The average sum expended for the 
relief of the poor in the three years I 783-4 
and 5, was 1,912,2411.; and in the follow
ing years was as under :

Proportion per 
head on total 

Population. 
1801 £4,017,871 9s. Id. 
1811 6,656,105 13 I 
1821 6,959,249 10 7 
1831 . 6,798,888 9 9 
1841 4,760,929 6 2 
The sums expended for relief for a year 

or two before the passing of the Poor-Law 
Amendment Act and in subsequent years 
are shown in the following table:

£ £ 
1832 7 ,036,968 1839 4,421,714 
1833 6,790,799 1840 4,576,965 
1834 6,317,254 1841 4,760,929 
1835 5,526,418 1842 4,911,498 
1836 4, 717,630 1843 5,208,027 
1837 4,044,741 1844 . 4,976,093 
1838 4,123,604 

A great saving has also been effected in 
irregular and illegal expenses in conse
quence of the appointment of auditors for 
the different Unions. 

Number of in-door and out-door pau
pers relieved, including children, during 
the following years ending Easter or 
Lady-day:

Proportion 
per cent. to 

Paupers. Population. 
1803 1,040,716 12 
1815 1,319,851 13 
1842 1,429,356 9 
1843 1,546,390 9•7 
1844 1,477,561 9•3 

Number of in-door paupers in l 8 44, 
230,818; out-door 1,246,743. "Of the 
million and a half of persons thus relieved, 
a large proportion were permanent pau

pers, but the number of new cases in the 
other three quarters may be safely esti
timated at half a million; so that the 
number of persons relieved in Eugland 
and \Vales, in the course of the parochial 
year 1844, may be taken at about two 
millions, or nearly one-eighth part of the 
actual population. In other words, about 
one person in eight, through the entire 
population, received relief from the poor's 
rate at some time during that year." 
(Eleventh Report of the Poor-Law Com
missioners.) It should be recollected, 
however, that if a person ceases to re~ive 
relief and again applies for it he is reck
oned twice over; but to what extent this 
is done cannot be ascertained from the 
Poor-Law Reports. 

The expenditure of 585 Unions in 
England and Wales for 1843-4 was for 
In-maintenance £705,253 
Out-relief 2,726,451 
Establishment charges and 

salaries 748,985 
\Vorkhouse loans repaid 183,898 
Other charges connected with 

relief • 5,584 

Total • 4,370,171 
The number of paupers relieved in !03 

Unions in Ireland for the quarter endrng 
29th September, 1844, was 64,-187. The 
avera<>e number of days during which 
each pauper was relieved was 92 days. 
The total number of Unions in Ireland 
is 130. 

POOR LAWS, SCOTLAND. The 
foundation of the Old Poor Law of 
Scotland, was the act of parliament 1579, 
c. 74, which in so many respects re
sembled the celebrated English statute 
of the fourteenth of Elizabeth, passed 
a few years earlier, as to have ~een c?n· 
sidered a mere adaptation from 1t. 'I he 
Scottish act, however, fell short ?f the 
English in the one important particular 
of not providing for the care of the able 
bodied. By this old act, a settlement 
was acquired by birth, and once so 
established could not be changed unle~s 
by a seven years' industrial residence m 
another parish. By the act 16 72, c. J8, 
this period was shortened to three years. 
The method of administering the lawf 
which arose partly out of the terms 0 
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the old acts, part! y out of custom, and 
partly from the directions given to these 
sanctions by the judgments of the courts, 
was as follows :-In the rural parishes, 
the " kirk sessions," or lowest ecclesiasti
cal judicatories, consisting of the parish 
clergyman and ce1iain elders, shared the 
management with the "heritors," or 
ratrd landed proprietors; but it became 
customary for the latter body to interest 
themselves solely in the voting and 
levying of the rate, leaving its dis
tribution and the management of the 
poor to the former. In those municipal 
corporations holding rank as royal 
burghs, the assessment and management 
lay with the corporate authorities. The 
funds for the relief of the poor were of 
two kinds. The collections at church 
doors, along with certain fees and 
eleemosynary bequests, constituting the 
one department; and rates assessed on 
the parish, or a substitute voluntarily 
paid instead of an assessment, the other. 
Of the sums collected at the church 
doors only a half went to the regular 
relief of those legally entitled to relief; 
the other became a fund for general 
charitable purposes at the command of 
the kirk session. In many cases there 
was no assessment, and the regular 
practice came to be, that if the miscel
laneous sources were insufficient for the 
relief of the poor, the heritors and 
session in a country parish, or the 
magistrates in a town parish, might levy 
a rate. It became a common practice 
for the parties chiefly interested to agree 
to a ••voluntary assessment," for the pur
~ose of postponing the imposition of a 
fixed legal rate. When an assessment 
was imposed, it became a rule that one 
ha.If of it should be levied on the pro
prietors of land, in respect of their land; 
the. other on householders, in respect of 
their "means and substance," or their in
comes so far as not derived from land. 
The adjustment of the rating was the 
gro~d of much dispute, and difierent 
:parishes. followed very distinct methods 
m practice. 

For a considerable period, the Scottish 
sys~e.m was very favourably received by 
:political economists, who saw the country 
111 a comparatively solllld moral con

dition, with a parsimonious poor law, 
while the lavish system of England 
seemed to promote profligacy and idle
ness. But from t11e time when these 
doctrines were first promulgated, to the 
completion of the great change of the 
English poor law, a vast internal altera
tion had taken place in the social economy 
of Scotland. The C'.omparative low rate 
of wages, attracting manufacturing capital 
from England, had caused a more than 
average migration of the rural labourers 
to the manufacturing districts, and a pecu
liarly rapid increase of the city popula
tion. It was found that with these com
plicated materials, the simple parochial 
system, adapted to a state of society 
where each man watched over the in
terests and the conduct of his neii:;-hbour, 
was incapable of grappling. It was 
found that even for poor colllltry dis
tricts the system was unsuitable, because, 
though still far behind the English 
system in profusion, the town administra
tors were compelled by the voice of pub
lic opinion to become more liberal in 
their dispensations, while the managers 
of the country parishes not subject to the 
same influence, kept down the allow
ances, and thus gave the poor an induce
ment to endeavour to obtain a settlement 
by three years' industrial residence in the 
cities. Dr. Chalmers was the great cham
pion of the old system. With the assist
ance of some enthusiastic followers, he 
organised the administration of a parish 
in the poorer parts of Glasgow, as a de
monstration of the efficiency of which the 
system was capable. It was a very pleasing 
picture, but the public soon felt that the 
success with which one energetic indivi
dual and his enthusiastic followers might 
voluntarily perform the duties generally 
exacted by legal compulsion, was no 
sufficient ground for believing that the 
rest of the community can be at all times 
and in all places depended upon for the 
performance of onerous public services 
without the coercion of Iaw. 

The public were first awakened to t11e 
imperfections of the Scottish poor law 
by Dr. W. P. Alison, a physician in 
Edinburgh, and profei;sor of the practice 
of medicine in the university. Having 
fr~quently administered professional ser
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vices to the poorer classes, he showed 
from his own experience that the utter 
inadequacy of the provision afforded to 
those who, by inability to work, or bad 
seasons, or revulsions in trade, were re
duced to want, was an extensive cause of 
disease, vice, and misery. The city 
population speedily answered to this ap
peal, and associations were formed, and 
inquiries made in various directions. It 
was shown that the amount expended on 
the relief of the poor in Scotland 
amounted to little more than a sixth 
part of the sum distributed throughout 
an equal population in England by the 
economised poor law. In England, the 
expense of supporting the poor amounted 
to 6s. 10td. per head of the population; 
in Scotland, to ls. 2!d. In some of the 
Highland parishes, whence the most 
d'~stitute objects emigrated over the rest 
of the country, the allowances were 
ludicrously small; and a Report made to 
the General Assembly of the Church of 
Scotland in 1839, enumerated instances 
where sums averaging from 3s. to ls. 
yearly were sole=ly awarded to des
titute people, as the provision which the 
poor law made for their wants. In the 
mean time, the discussion of these mat
ters had a tendency gradually to increase 
the amount of the provision for the poor. 
The practice of assessments made con
siderable progress, and a return to par
liament in 184.3 shows that between 
18.36 and 1841 the sums raised by 
assessment had increased from £89,101 
to £ 128,858; while the snms raised 
by voluntary assessment had risen from 
£15,829 to £22,.385. A commission was 
at last appointed to inquire into the 
whole state of the subject, and after 
hearing much evidence, they presented 
a Report, accompanied by a voluminous 
appendix, in 184.3. The amendments 
proposed in this Report were supposed to 
be of a somewhat narrow nature; the 
country expressed dissatisfaction with 
them; and in 1845 a measure was passed 
embodying alterations considerably more 
extensive. 

By this act, 8 & 9 Viet. c. 8.~. a 
~oa.rd of sapervision is appointed, con
s1stmg of persons connected with the 
municipal bodies and the administration 

of justice in Scotland, with one salaried 
member, who gives ccnstant personal 
attendance. The office of the board is in 
Ediu burgh. This board is endowed with 
am pie means for ascertaining, in all 
parts of the country, the condition of the 
poor, and the method in which the 
system of relief is administered. The 
board has, however, no directory or 
prohibitory control over the proceedings 
of the local boards. These bodies are, 
however, reorganised by the act. ln 
the rural parishes where there is an 
assessment, the local board is to consist 
of landowners to the extent of £20 
annual value, the kirk session, and cer
tain elected representatives of the other 
rate·payers, according to the number 
fixed by the board of supervision. In ci.ty 
parishes, the boards are each to. consist 
of four persons named by the magistrates, 
deputies not exceeding four from ea~h 
kirk session in the city, and certarn 
elected persons according to a number 
and qualification fixed by the board ~f 
supervision. In parishes where. there is 
no assessment, the management 1s to co~
tinue under the old system. .There. is 
thus in this act no machinery for levy1~g 
or exacting a rate for the poor, unless m 
those parishes where the persons more 
immediately concerned agree to such a 
measure. It is held, however, that the 
facilities which the statute gives the poor 
for exacting from the respective parochial 
authorities the relief to which they are 
entitled, will render it necessa:r to pu} 
more extensive funds at the disposal o 
the distributors of relief, and this can 
only be accomplished through the system 
of assessment. When persons apply for 
relief, it is provided that though tli~~ 
have no settlement, if the claim won. 
be just in the case of their having ?ne Ill 
the parish where it is made, s~bs~stence 
must be afforded them till 1t is de
termined what parish is liable. When 
relief is refused, the applicant may ap)ly 
to the sheriff, who may grant an or< er 
for temporary relief, and then he~r pa~
ties and decide whether the applicant is 
or is not entitled to relief. In this form, 
however, neither the sheriff nor an~ 
other judge can decide on the ade~ua~!f.0l 
relief. The initial step to any Jnd1cia 
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appeal against the amount of the relief 
afforded, is by an application to the board 
of supervision, and on that body report
ing its concurrence, the applicant is 
placed on the poor-roll of the court of 
session; where he has the privilege of 
the question being discussed gratis. By 
this act, provision is made for medical 
attendance and medicines, being part of 
the system of pauper relief, and for the 
education of pauper children. It is pro
vided, that for the purposes of the act, 
parishes may be united into "combina
tions." By a special clause, nothing in 
the act is to be construed as entitling the 
able-bodied to relief, and their claim is 
thus left in the state of doubt in which 
it stood before the passing of the act. 
Men deserting their wives and children 
are made liable to pnnishment as va
grants, a provision which it is hoped may 
afford a remedy to a defect which has 
long characterised the law of Scotland
the absence of any means by which 
deserted wives can make effectual claims 
on their husbands for sustenance to them
selves and their children, without a 
regular action in the court of session. 
By the new act, a new and more specific 
mode of apportioning the assessment be
tween landed and other property has 
been attemptc·d to be established, but this 
pyovision is already a fruitful source of 
dispute and litigat4Jn. The time neces
sary to acquire an industrial settlement 
is increased from three to five years. 

POOH'S HATE. [Pooa LAWS AND 
SETTLF.MEl;T.] 

POPE, POPERY. [CATHOLIC 
CHURCH.] 

PO PU LA TION. rCENSUs.) 
POPULATION. The circumstances 

which _determine the proportion of the 
populat10n to the area of any given coun
try, are the first elements which we must 
tak~ into the account in considering their 
social condition. In the lowest stao-e of 
human ~xistence, in which men d.'.°'pend 
on huntmg and fishing for a subsistence, 
they are scattered over au immense sur
face in order to obtain food· and as the 
~nimals which they pursue b~come scarce 
in one part, they remove to another. 
Though the numbl'rs of a tribe may not 
average oue iudividual to a square mile, 

VOL II. 

the difficulties of p~ocuring subsistence 
are often so great, that frequent hunger 
and occasional famines have always cha
racterised the savage state. Many of the 
tribes of North America which live near 
and among the Hocky ]\fountains are ac
tual examples of this precarious mode of 
existence; and the white men who hunt 
the fur-bearing animals in the same re
gions are subjected to these inconveniences 
of a savage life. The purely pastoral 
state admits of a greater relative propor
tion of population : but the necessity of 
frequent removal from place to place in 
search of pasture does not admit of this 
proportion surpassing a certain limit, 
which is determined by the capabilities 
of the uncultivated land to feed their 
flocks and herds. · If agriculture be re
sorted to, and the occupation of the shep
herd be exchanged for that of the hus
bandman, the same tract when cultivated 
will sustain a larger population. In the 
early stages ofagriculture, the implements 
of labour are few and im perfoct; the 
clothing of each family is the produce of 
household industry; and the number of 
carpenters, blacksmiths, and other artifi
cers is small. When a more minute 
division of employments takes place, and 
the husbandman is solely engaged in rais
ing food, while others are employed in 
making clothing and supplying all the 
other wants of the population, the labour 
of the community becomes much more 
productive, and food being raised in 
greater quantities, this change is followed 
by an increase of the population; and 
when machines for abridging human la
bour are introduced, a further stimulus is 
given to the increase of population. An 
intelligent, healthy, and industrious popu
lation, who possess a good soil and 
abundance of mineral wealth, are enabkd 
by improvements in machinery and la
bour-saving contrivances, not only to sup
ply their own wants, but those of other 
countries in a less advanced state. ·when 
a country has succeeded in introducing 
the products of an extensively diversifiecl 
industry into the markets of the world, 
the population may be continually in
creased, with a continual increase in the 
comforts which it enjoys. In the savage 
state, a tract of several hundred square 
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miles is overstocked by as many indi
viduals: in nations which have reached 
the highest degree of' civilization hitherto 
known, the popnlation is as great to one 
single square mile. 

Under all the diversity of circumstances 
in which the inhabitants of different parts 
of the world exist, their numbers are 
limited by the means of subsistence. If 
the population increases faster than the 
food for their support, poverty and misery 
ensue, and death thins their numbers, and 
brings them to a level with the means of 
subsistence. This effect may take place 
whether the population be one to a square 
mile or ~ever~l hundreds. Hence the 
proportion of births, marriages, an cl deaths 
to the population, is as important an ele
ment in ascertaining the condition of the 
population of any country as the propor
tion of their numbers to each square mile. 

The evils which arise when the popu
lation increases more rapidly than the 
means of subsistence had not escaped the 
notice of two of the most eminent writers 
of antiquity, Plato and .Aristotle. (Plato, 
Laws, v., and Republic, v.; Aristotle, 
Pulitil1. vii. 16.) In later times this 
truth had been seen by Dr. Franklin, Sir 
James Stewart (Treatise on Pol. bcon., 
book l), Mr. Townsend (Essaff on the 
Poor-Laws), and other Enghsh and 
French economists. Their views attracted 
little attention at the time when they 
wrote. In England especially, during 
the eighteenth century, a false opinion 
prevailed that the population was dimin
ishing; and subsequently the demand for 
men during: the long war with France 
rendered the evils of a redundant popula
tion almost imaginary in general estima
tion. The decennial census of the popu
lation during the present century, the 
transition from war to peace, and the 
commercial embarrassments and periods 
of public distress which have been expe
rienced, have given us the means of 
forming a better judgment on such mat
ters; and the writings of the late Mr. 
llfa~thus have P?werfully aided in pro
ducmg co;rect v1~ws upon the questions 
of population. I~1s ,' Essay on the Prin
ciple of Populat10n was first published 
anonymously in 1798. This work was 
suggested by a paper in Godwin's • En

quirer,' and the author's object was to 
apply the principle of population in con
sidering the schemes of human perfecti
bility aud other speculations ou society 
to which the French revolution had given 
birth. Hume (Populousness of Ancient 
Nations), Wallace (Dissertation on the 
Numbers of 1lianki11d in Antient and 
ffiodern Times), and Dr. Price's writingi; 
of more recent date, were the authors 
from whom l\Ir. Malthus deduced the 
main principle of his Essay. In !803 
appeared a second edition, to which Mr. 
Malthus affixed his name, and which 
might be considered almost a new work. 
The author had in the interval directed 
his attention to an historical examination 
of the effect of the principle of popul~tion 
on the past and present state of soc1:ty, 
and the subject was for the first tu~e 
treated in a comprehensive and syste~~uc 
manner. A third and fourth edition 
appeared a few years afterwards ..The 
fifth edition, containing several additional 
chapters, was published in 1817. !he 
sixth and present edition, which contamed 
few alterations, was published in 1826. 
The title of the work as it at present 
stands is as follows :-'An Essay on the 
Principle of Population, or a view of its 
past and present Effects on Human Hap
piness, with an Inquiry into our pro~r:cts 
respecting the future removal or m~uga; 
tion of the evils wl;tich it occasio~s. 
The following is a brief summary of its 
leading principles :-Mr. Malthus's pro
positions are-that population, when un· 
checked, goes on doubling itself every 
twenty-five years, or increases in a ge~ 
metrical ratio; while the means o 
subsistence, under the most favoura?le 
circumstances, could not be made to 1:11
crease faster than in an arithmetical ratio. 
That is, the human species may incr~se 
as the numbers 1, 2, 4, 8, 16, 32; while 
the increase of food would only proceed 
in the following ratio: 1, 2, 3, 4, 5, 6. 
Thus if all the fertile land of a country 
is occupied, the yearly increase of produf 
must depend upon improved roeaus 0 

cultivation· and neither science nor: ~a· 
pital appli;d to land could create ad in
creased amount of produce beyon a 
certain limit. But the incr~ase of P0r;I 
lation would ever go on with unaba 
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vigour, if food could be obtained, and a 
population of twenty millions would pos
sess as much the inherent power of dou
bling itself as a population of twenty 
thousand. Population however cannot 
increase beyond the lowest nourishment 
capable of supporting life; and therefore 
the difficulty of obtaining food forms the 
primary check on the increase of popula
tion, although it does not usually present 
itself as the immediate check, but operates 
upon mankind in the various forms of 
misery or the fear of misery. The im
mediate check may be either preventive 
or positive; the preventive is such as 
reason and reflection impose, and the 
positive consists of every form by which 
vice and misery shorten human life. 
Thns a man may restrain the natural 
appetite which directs him to ,an early 
attachment for one woman, from the fear 
of being unable; to preserve his children 
from poverty, or in not having it in his 
power to bestow upon them the same 
advantages of education which he had 
himself enjoyed. Such a restraint may 
be practised for a temporary period or 
through life, and though it is a deduction 
from the sum of human happiness, the evil 
is less than that which results from the 
positive checks to population, namely, 
unwholesome occupations, severe labour, 
and exposure to the seasons, extreme 
poverty, bad nursing of children, excesses 
of all kinds, the whole train of common 
dise~se and epidemics, wars, plagues, and 
famrnes. 

The preventive and the positive checks 
which form the obstack•s to the increase 
of population are resolvable into, I, moral 
restraint; 2, vice; 3, misery. Moral 
restraint (considered as one of the checks 
to population for the first time in the 
secon~ edition, 1803) is the prudential 
res?"amt from marriage, with a conduct 
strictl.y mom! during the period of this 
restmmt. Promiscuous intercourse, vio
lation of the marriage bed, and impr?per 
arts to conceal the consequences of irre
gular cormections, are included under the 
he~d of Vice. Those positive checks 
which appear to arise unavoidably from 
t~e laws of nature may be called exclu
s1v~ly ~Misery. Such are the checks 
which repress the superior power of 

population, and keep it on a level with 
the means of subsistence. 

The 'Essay on Population' places the 
question in every light which can eluci
date the truth. It is divided into four 
books, the first of which notices the 
checks to population in the less civilised 
parts of the world and in past times. 
The second book passes in review the 
different states of modern Europe (most 
of which Mr. l\Ialthns ''isited in the in
terval preceding the publication of the 
second edition), and he points out the 
checks to population which prevailed in 
each. Chapter xi. of this book is 'On the 
Fruitfulness of Marriages;' chapter xii. 
' On the Effects of Epideµiics on Regis
ters of Births, Deaths, and Marriages ;' 
and chapter xiii. is devoted to ' General 
Deductions from the preceding view of 
Society.' The third book comprehends 
an examination of the different systems 
or expedients which have been proposed 
or have prevailed in society, as they 
affect the evils arising from the princi pie 
of population in the first three chapters ; 
the systems of equality proposed by Wal
lace, Condorcet, Godwin, &c. are con
sidered. Several chapters are devoted to 
the consideration of poor-laws; corn
laws (first in connection with bounties 
on exportation, and secondly under re
strictions on importation); the agricul
tural system; the commercial system ; 
and the combination of both. The last 
two chapters are, 'Of increasing Wealth 
as it aftects the Condition of the Poor;' 
and a summary containing ' General Ob
servations.' The fourth book treats of 
' Our Future Prospects respecting the 
Removal or Mitigation of the Evils 
arising from the Principle of Popula
tion.' Chapter i. treats • Of Moral He
straint and our Obligations to prhctise 
this Virtue.' Chapter ii. is 'Of the Ef
fects which would result to Society from 
the prevalence of :'.\!oral Restraint.' 
Chapter iii. is ' Of the only effectual 
Mode of Improving the Condition of the 
Poor.' And the last chapter is ' Of 
our rational Expectations respecting the 
Future Improvement of Society.' 

Perhaps no author has been more ex
posed to vulgar abuse than Mr. Malthus. 
He was accused of hardness of heart, 
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and represented as the enemy of the I people in every country can in a great 
poorer classes, whereas no man was Idegree be accounted for by a reference 
more benevolent in his views; and the 
earnestness with which he engaged in 
his work 'On Population' arose from his 
desire to diminish the evils of poverty. 
His miml was philosophic, practical, a11d 
sagacious; his habits, manners, and 
tastes, simple and nuassuruing ; his 
"Whole character gentle and placid. The 
last edition of liis 'Principles of Politi
cal Economy' contains an interesting 
memoir of his life and writings by Dr. 
Otter, late Bishop of Chichester, who 
had known him intimately for half a 
century. A list of l\lr, l\Ialthus's works 
and writings is given in page 42 of this 
' Memoir:' it is a matter of regret that 
they have never been pnbli~hed in a col-
Jected form. Several of his most vain-
able productions appeared in the Edin
burgh and Quarterly Reviews. Mr, 
Malthus was born at Albury, near Guild-
ford, in li66; became a follow of Jesus 
College, Cambridge, and entered holy 
orders: he afterwards married. In 1804 
he was. ~ppointcd Professor of History 
and Political Economy at the East India 
College, Haileybury, the duties of which 
he fulfilled to the time of his death, in· 
December, 1S:J4. l\Ir. Malthus was a 
Fellow of the Royal Society and member 
of the ]\".ational Institute of France. It is 

to the principle of population. It is 
evident, for example, that the rate of 
wages depends, for one of it~ element<, 
on the proportion between population 
and the means of employment, or in 
other "Words capital ; and that any altera
tion in either directly affects wages. If 
population has increased while the funds 
for employing Jabour have remained sta· 
tionary, the competition of labourers will 
cause the rate of wages to decline. If, on 
the other hand, capital has increased faster 
than population, or capital has been con· 
centrated on any given spot more rapidly 
than population, wages will rise in the 
former case, and in the latter will be 
higher than in other places where the 
same thing has not taken place. T?us 
occasionally in some parts of the Umted 
States so many emigrants with capital 
will flock to a single spot, that the wages 
of carpenters, tailors, and others, whose 
labour is in immediate demand, will be
come very high compared with any other 
place that has not been ~ecently. settled. 
The tendency of population to mcrease 
is the same under all circums~ances, b?t 
this is not the case with capital; form 
proportion to the capital alre~dy acc~
mulated, the difficulty of addrng to it 
becomes greater, that is, the field for the 

not.creditable tot.hos~ who had the distri- Iemployment of capital beco.mes less ex· 
but10n of ecclesiastical patronage, that 
~fr. Malthus never held any preferment 
rn the church. From this brief notice of 
the individual whose name is so inti
mately. identified with the theory of 
populat10n, to the elucidation of which 
the best part of his life was devoted, we 
return to the s~bject of the present article. 
. Although _cu·cu~stances may some

times <?ccur rn w hi.ch the tendency of 
P.opulat10n to outstnp the means of sub
s1stence may be counteracted, and food 
ma.Y for a time increase faster than popu
lation, !et this only gives an impulse to 
population, and the former proportion is 
qmckly re-established, provided 110 im
prov~ment t~kes place either in the pru
dential habits of the people or in the 
ele\'ation of their tastes 11nd desires 
The poverty and misery which ar~ ob~ 
servable among the lower classes of the 

tensive. Under such circumstances 
wages would have a constant t~nde~cy to 
fall, if the checks 'to populat10n did not 
interpose · but it depends upon the peo
pie them;elves "Whether the l_evel is to be 
maintained by vice and nnsery, .or b! 
habits of prudential restraint, wluch, if 
adop.ted, woul~ certainly secure to. thef 
a fair proport10n of the necessaries 0 

life. . . . . 
The great problem of society is t? mam 

tain the most beneficial, proport1?n be
tw<'en population and food-" to mute two 
grand desiderata, a great actl~al popul~d 
tion and a state of society in which squah 
poverty aud dependence a1:e comp~ra· 
tively but little known.'' Dishear.teu.mg 
as the evils rcsultin"' from the pnnciple 
of population may 

0 
at first sight sce~i, 

they are capable of mitigation. Thi( 
principle may even be re;;arded. as oue 0 

http:Dishear.teu.mg
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the great springs of human improvement 
-as the parent of invention and the 
stimulus to exertion-which preserves 
society from that state of imbecility and 
decline into which it wouhl fall if not 
urged onward by some extraordiuary 
power. It is the interest cf all members 
of society, and is particu!arly incumbent 
on those who have the power, to use 
their best exertions to elevate the habits, 
tastes, and moral feelings of the people; 
and by this means to render every suc
cessive material improvement conducive 
to the happiness of society. If this be 
not done, as much wretchedness as we 
find in the lower stages of society may 
c~xist with the highest efforts of art 
and science, and the greatest perfection in 
all the processes of industry. Even the 
introduction of vaccination or any similar 
means of diminishing mortality is of 
little avail provided the number of mar
riages continue the same without any 
corresponding increase of the resources 
of society, and the average mortality will 
not be diminished, but disease will be 
fatal under other forms. Every im
provement which tends to increase the 
quantity of human food, and every in
ve~tion which enriches society by cheap
enmg the processes for obtaining the 
necessaries oflife, should be accompanier! 
by a corresponding advance in the intel
lectual and moral character of a nation, 
in order to secure all the advantages 
which these improvements are calculated 
to confer. 

Mr. Malthus's theory is now generally 
a~ep~ed as the trne exposition of the 
pr~nciple of population. Many of the 
?bJect1ons that have been urged against 
It are hardly worthy of notice. Some 
are content to quote the Scripture com
mand, "Increase and multiply," forgetful 
of the. moral obligations which are im
posed m connection with it. Others have 
imagined that they have discovered a 
snp~rnat~ral law of fecundity which 
varies .with the fluctuating circumstances 
of society. Dr. Price, Mr. Godwin, and 
Mr. Sadler entertained this notion. l\Ir. 
Malthns's . r;asons for not replying to 
l\Ir. ~odwm s work are stated iu the ap
pendix to the sixth edition of the ' Essay 
on Population.' The fallacies of l\Ir. 

Sadler"s work are most ably exposed in 
the' Edinburgh Review; No. 102. ;\Ir. 
Senior is the only economist of any dis
tinction who has objected to the theory 
of l\Ir. Malthus. He contends, in his 
'Two Lectures on Population,' for the 
doctrine that " the means of subsistence 
have a natural tendency to increase faster 
than population.'' The appendix to these 
'Lectures' contains a correspondence be
tween Mr. l\Ialthns and lllr. Senior on 
their respective views: it exhibits th!:! 
latest views of J\Ir. Malthus, though, 
after forty years' anxious reflection on 
the subject, he had no change to make in 
his opinions. 

The latest works on population are, 
'The Principles of Population, and their 
Connection with Unman Happiness,' by 
Archibald Alison, Esq., published in 1840; 
and •Over-Population and its Remedy; 
or, an Inquiry into the Extent and Causes 
of the Distress prevailing among the La• 
bouring Classes, and into the Means of 
Hemedying it,' by W. T. Thornton ( 1846). 

The disputes about the priuciple of 
population, like those which have ari>en 
in many other questions of a like kind, 
are mainly owing to the ambiguity of 
language: in fact they are very little 
more than questions abont the consistent 
nse of words. If we analyse the pro
position of Mr. Senior, it will appear 
that it is not easy to con<~eive with clear
ness the meaning of its terms. The 
words " means of subsistence" m:ty sig
nify the subsistence which is obtaiue(l 
from spontaneous prodncts of the earth, 
and from the natural increase of animals. 
The products of the earth may be said 
to have a natural tendency to increase, 
or naturally to increase, or rather to be 
prod need; and it may, for argument's 
sake, be admitted, though it is not true, 
that animals have the same kind of 
natural tendency to increase, or are in 
like manner naturally increased, or 
rather are produced. There is no oth~r 
natural tend.ency to increase, or natural 
increase, or natural produce, that we can 
conceive, it' the wor1l" natural" is to have 
its ordinary acceptation. The irwrease 
of population, or the produce of new 
population, may be said to be natural, 
exactly in the same seuse in which the 
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increase or produce of animals generally 
may he called natural. If then this 
should be the sense of the word" natural," 
the proposition means that vegetables and 
animals (not including man) have a 
natural tendency to increase faster than 
man, who is an animal-a proposition 
which is not worth the trouble of dis
cussion. 

But this is not the meaning of the 
writer who maintains this proposition : 
he is evidently speaking of human labour 
and its products when he is speaking of 
the "means of subsistence." The term 
" means of subsistence " therefore con
tains the notion of human labour; and 
" means of subsistence" are the products 
obtained by human industry applied to 
material objects. Everything "natural" 
therefore is by the very force of the term 
"means of subsistence" excluded from 
these words; for it is not of natural pro
duce simply that the writer is speaking, 
but of that which human Jabour produces: 
in other words, though nature (to use the 
vulgar term) co-operates, the thing pro
duced is not viewed as nature's product, 
but as the product of human labour. 
There is then nothing " natural., in "the 
means of subsistence," and therefore 
there is no natural tendency to increase 
in the means of subsistence ; and con
sequently the comparison contained in 
the proposition between things that have 
no natural tendency to increase, and 
things that, in a sense, have a natural 
tendency, is uumeaning. Whether then 
the assertion be that " there is a natural 
tendency in population to increase faster 
than capital" (~1ill), or" that the means 
?f subsistence have a natur.al tendency to 
~ncre'.15e faster than populat10n" (Senior), 
m either case the use of the word 
"natural" is incorrect, and not only tends 
to cause, but does cause confusion. It 
should be observed that in enunciatin"' 
this proposition, Mr. Senior sometime~ 
omits the word "natural.'' 
. Agai?, the na~ur~l tendency of popula

tion to mcrease 1s simply the desire and 
the power to gratify the animal passion, 
th~ consequence of which is the physical 
umon of the sexes and the production of 
the~r kin~. But this tendency (to use 
aga111 this very vague expression) is 

positively checked by want of food and 
other things necessary for human susten· 
tation and health. If food and such 
other things could be had to au indefinite 
amount without any Jabour, so far as 
food and such other things only are 
necessary to its increase, population 
would go on continually increasing. But 
the actual conditions of obtaining food 
and such other things are human labour; 
that is, the labour of those animals, who 
if supplied with all that they want with· 
out any labour, might go on increasin.g 
indefinitely. It appears then that this 
so-called natural tendency of population 
to increase has no ejfect, that is, it re· 
mains a tendency ; that is, it is nothing 
at all in results, unless man labours; and 
the amount of his labour, in considering 
this question, is quite imJ?laterial.. It _is 
unimportant whether it con:1sts m 
making a plough and ploughrng the 
earth, or plucking an apple from a _tyee 
and eating it. The whole proposition 
then may be developed thus :-The 
means of subsistence are only produced 
or had by man's labour: these " means 
of subsistence" so produced have no 
natural tendency to increase, except so 
far as man has a natural tendency to 
increase. Now, man has in a se?ie a 
natural tendency to increase, that 1s, be 
has a desire and a capacity to increase, 
and lie can increase if he has the means 
of subsistence. But he must ha~e the 
means of subsistence first ; and if the 
actual means of subsistence are only suf· 
ficient for the actual populatioi~, we:e 
can he no increase of the population 1111 
the means of subsistence are incre~sed. 
The" means of subsistence." at any gi~en 
time, and in any given ~ati?n.' sigmfy 
those things which the mdiv1dnals ?f · 
that nation require accor~ing to !hei~ 
several stations and the habits of societ! · 
thev may be the bare means of sust.arn· 
ing" life ; or they may be those thm~ 
also which Mr. Senior has well define~ 
under the heads of " decencies " an 
" luxuries." If while the means of s?b
sistence remain the same, the populati.on 
lower their scale of living, it may lllf 
crease further, for the relative means. 0 

"f m·subsistence are by the supposi 10.n f 
creased. It is true that this lowering 0 
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the scale of living is an evil, inasmuch 
as it tends to make society move in a 
retrograde direction: there is also a limit 
to the extent to which the scale of living 
can be lowered. The antecedent con
dition then on which the increase of 
population depends is its own labour, for 
it cannot increase without the increase of 
the means of subsistence, and such in
crease is the effect of labour only. 

We can never contemplate human 
society in its origin. We must contem
plate it in its progress and development. 
All theories as to how man began to pro
pagate and gain the means of subsistence 
are useless towards the solution of any 
problem that concerns his condition. 
We know this, and no more: at any 
given time, and in any given state of 
society, there is a certain population 
which subsists in a certain mode by and 
out of the means of subsistence which it 
then has ; and these means are partly 
the product and accumulation of the 
actual generation, and partly the ac
cumulation of their progenitors. If the 
means of subsistence (thus understood) 
of that population are sufficient, and no 
more than sufficient, any increase of the 
population must be preceded by increased 
labour, or by labour rendered more pro
~uctive•. We cannot suppose the popula
ti??- to mcrease first, and then the ad
ditional means of subsistence to be 
produced; for by the supposition the 
actual population has only sufficient, and 
that which is " increase" must be fed out 
o_f some other store; and by the supposi
tion, there is no other store, 

If it is said that children may be born 
and are often born, before the means of 
subsistence, the "revenue of the whole 
~ociety," has been increased, the answer 
is that they either die before they haTe 
partaken of the then existin"' means of 
subsistence, and therefore they are no 
''.increase ., of population ; or they do 
hve to partake of the general revenue, 

'?fthe.then existing means of subsistence, 
m which case it must be admitted that 
population has increased without an in
crease of the whole means of subsistence; 
hut !he consequence is that the average 
portion of the general revenue which 
each person gets is less than it was before. 

The fact is, that in some countries the 
means of subsistence are barely sufficient 
for the existence of the actual popula
tion; in others they are more than barely 
sufficient. In the former case there can 
be no real increase of population, in the 
sense in which increase has just been ex
plained, until there has first been· an ac· 
tual increase in the means of subsistence; 
in the latter case there may be an increase 
of the population. before there is an in
crease of the means of subsistence, and 
this increase of population may go on 
without any increase in the means of sub
sistence, until the people have reached 
the lowest limit of subsistence in con
sequence of each man's share of the 
general revenue being diminished. 

It is clear then that the "means of sub
sistence" (as above explained) must be 
first, and increase of population may then 
follow, and generally does follow to the 
full amount of these increased means of 
subsistence; and further, population may 
and sometimes does increase beyond the 
amount of such increased means, but it 
is then of necessity checked by actual 
suffering in the whole or in a part of the 
society. And this, we conceive, is the 
meaning of Mr. Malthus's proposition. 

There seems to be an error (or rather, 
looseness of expression in most writers) 
in the mode of comparing the rate of in
crease of the two things, "means of sub
sistence" and "population.'' There can 
be no useful comparison of the rate of in
crease between these two things except 
this: a given population may attain its 
increase, which is proportionate to the 
antecedent increased means of subsistence, 
in a Jess time than these increased means 
of subsistence were produced ; or it may 
take a longer time. There is also no 
question about a tendency to increase 
either in the one thing or the other; the 
question is about an actual increase, 
which ean only take place under the con
ditions already stated. 

The question is perplexed, and its true 
statement rendered difficult by the fact 
that an increase of the whole means of 
subsistence and an increase of the popula
tion may be, and generally are, going on 
at the same time; and it seems to have 
been supposed that this increase of 
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population, during a given time, is owing 
to the tlien increasing means of subsist
ence. llut this cannot be true if it shall 
be admitted that a given amount of 
populatiou cannot be increased, unless 
the actual amount of the means of sub
~istence of that population is first in
creased, or, which is the same thing, the 
rate of living is redticed. If some 
writers on this subject have not meant 
what is here imputed to them, they have 
certainly not sufficiently guarded them
selves against the imputation. . 

There is still another consideration 
which perplexes the question. For very 
short periods it is certainly conceivable, 
and it is very probably the case, that 
sometimes population is increasing (in 
a certain sense) at a faster rate than the 
means of subsistence ; that is, taking 
short intervals, it will or may be found 
that the population, during such inter
vals, has outstripped the means of sub
sistence existing at the end of such in
tervals, and a part of it must therefore 
die. ~hese. deaths consequently take 
place either m the whole population, or 
among those whose means of subsistence 
are reduced; for some parts of the com
munity may aud do enjoy, nuder such 
circumstances, as much as they did be
fore, while others (,lo not. In practice, 
a deficient allowance is not distributed 
among all, but some suffer and others do 
not. But on the other hand it is con
ceivable, and it may be true, that for 
short intervals the means of subsistence 
may sometimes be increasing more 
rapidly than .the contemporaneous in
crease of population; that is, the actual 
population may possess and be producing 
and accumulating the means of subsist
ence more than sufficient for the susten
tation of themselves aud of the addition 
to the population made during the time 
of such prodt1ction and accumulation. 
No:w !his is certainly the fact in many 
soc1e!1es, as t? part of the society; one 
part l~ producmg and accumulating more 
than 1s necessary for the increase of the 
populatiou whi.ch it is producing; this 
1s the case with many of the middle 
classes in all industrious communities. 
At the same time another class is iu
creasing its population at a greater rate 

than the means of subsistence applicable 
to such increase: the check to such an 
increase is obvious. There is no reason 
why this may not be true of a whole 
population, as it is of a part. 

On the whole, the experience of man· 
kind proves that the sexual passion will, 
if unrestrained, always, or except under 
very peculiar circumstances, nearly al· 
ways increase the population by new 
births up to the level of the means of 
subsistence at each moment existing; 
during short intervals the propagation. of 
the species may also have been so active 
as to have outstripped the means of s~b
sistence existing at the end of such rn· 
tervals. But thoup:h the population 
during short intervals may so increase, 
its iucrease at the end of a series of such 
consecutive interrnls can only be the 
effect of a previous increase in th.e means 
of subsistence; always supposrng ~he 
condition of the people not to be growmg 
worse, for there may be, as al~eady ob
served, an increase of population .up to 
the limit of a bare subsistence, without 
auy actual increase in the whole means 
of subsistence. Therefore the increase 
of the means of subsistence, that is, the 
products of human labour, are t.he ante
cedent conditions of any actual mcrease, 
and the increase of population may be 
to the amount of such increase, but can
uot surpass it. If for short periods the 
increase of population does surp~s.s t1:e 
increase on which by the suppos1t10n it 
depends, the increase is check.eel; and 
on taking the account at longer 1i:tervals, 
there is, or may be, no actual mcr~ase 
of the population. If for short ~eriods 
the increase of the means of ~ubs1sten~ 
surpasses the increase of population, t?IS 
is made up in the next periods by. an m· 
crease in the population. There 1s then, 
or may be, a constant flu.otuation for 
short periods, the population and t.he 
means of subsistence alternately in· 
creasing with greater rapidity. But any , 
increase of population, ~ven [or a shor~ 
period, supposes a previous mcrease o 
the .nwans of subsistence over those 
which the actual population fotilld to be 
merely sufficient before the commence
ment of such short period; whatever 
may be the comparative rates of increase 
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between the two dnring such short 
period. Jt seems then that in the sense 
here explained population may so rapidly 
increase that at the end of an interval 
from the commencement of which the 
increase of population is reckoned, the 
means of subsistence existing at the com
mencement of such interval, and which 
were sufficient for the then population 
and something more, added to the means 
of subsistence produced during such in
terval, may be insufficient to support the 
population existing at the end of such 
interval, in the same way in which the 
existing population at the commence
ment of such interval was living; and, 
on the other hand, the means of sub
sistence existing at the end of such in
terval may be more than sufficient to 
support the population existing at the 
end of such interval in the same way of 
living. At the end of any long interval, 
if there is an increase of population, as 
compared with the commencement of 
such interval, there has been during 
such interval, on the whole, a balance on 
the side of the means of subsistence, pro
vided the mode of living has not been 
lowered; and a fortiori, there must have 
been such balance, if the mode of living 
has been raised ; that is, the means of 
subsistence at the commencement of such 
iuterval, and those produced during it, 
have been suffi(·ient to produce and leave 
in existence at the end of such interval, a 
larger population than at the commence
ment of it. This excess on the side of 
the means of subsistence, if distributed 
equally through every moment of the 
long iuterval, would leave at the end of 
each such interval a surplus of subsist
ence, the antecedent condition of an in
crease in the following interv"al. The 
actual fact may be that in some intervals 
population has passed a little beyond 
what was provide<l. at the beginning of 
and during such intervals, the conse
quence of which is a diminution in its 
rate of increase iu the next interval, and 
sometimes an increase of deaths. In 
discussi?g this question, it is always 
actual mcrements that are to be consi
dered, and both for short and long periods. 
The tei:dency is nothing; for a tendency 
of any kind, that is, a capacity to or for 

a given end, means nothing in such spe
culations as these, unless it becomes an 
effect. 

The principle of population is stated 
by Mr. Malthus with more precision than 
by some writers who have adopted his 
opinions ; and though it seems to ns that 
his language is not al ways quite free 
from objection, his real meaning is per
fectly so. His correspondence with Mr. 
Senior shows this. The importance of 
right notions on this subject must be 
our apology for this further attempt 
at explaining it. 

PORTHEEVE. [MUNICIPAL CORPO
RATIONS.] 

POSITIVE LAW. rLAw, p. 381.] 
POSSE COl\IlTA'TUS (literally, the 

power of a county) comprises all able
bodied males within the county between 
the ages of 15 and iO years. All such 
persons, without any exception, are bound 
to aid the sheriff in all matters that relate 
to his office; and he is fineable if he neg
lect to avail himself of their aid. In case 
of any invasion, rebellion, riot, &c., or 
breach of the peace within the county, all 
such persons, on pain of fine or imprison
ment, are bound to attend him on being 
charged by him to do so, and to assist in 
opposing and suppressing them. They 
may come armed, and are justified in 
killing a person in case of resistance. 
The power of the county may also be 
raised when necessary for the purpose of 
apprehending traitors. felons, &c.. and 
that even within particular franchises. 
It is lawful for any peace-officer, and 
perhaps even for a pri·vate person, to raise 
a competent number of people for the 
purpose of opposing and suppressing ene
mies, rebels, rioters, &c. within the county. 
But all such persons are punishable if 
they use unnecessary violence or create 
false alarms. It is also the duty of the 
sheriff or any minister of the king who has 
the execntion of the king's writs, or pro
cess even in a civil nature, who meets 
with actual resistance in his attempt to 
execute them, to raise a power sufficient 
to quell the resistance. (2 Inst., 193, 
194; 3 Inst., 161; l Hawk., P. C., 152, 
l51i.) 

POSSESSION. In endeavouring to 
explain the m~aning of this term, we 
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shall nse the following extracts from 
Savigny's work on the Law of Posses
sion (Das Recht des Besitzes, Giessen, 
l 82i). 

"All the definitions of possession are 
founded on one common notion. By the 
notion of possession of a thing we under
stand that condition by virtue of which 
not only are we ourselves physically 
capable of operating upon it, but every 
other person is incapable. This condi
tion, which is called Detention, and 
which lies at the foundation of every 
notion of possession, is no juristical 
notion, but it has an immediate~relation 
to a juristical notion, by virtue of which 
it becomes a subject of legislation. As 
ownership is the legal capacity to operate 
on a thing at our pleasure, and to 
exclude all other persons from using it; 
so is detention the exercise of ownership, 
and it is the natural state which corre
sponds to ownership as a legal state. If 
this juristical relation of possession were 
the only one, everything concerning it 
that could juristically be determined, 
would. be comprehended in the following 
positions :-the owner has the right to 
possess; the same right helongs to him 
to whom the owner gives the possession ; 
no other person has this right. 

"But the Roman law, in the case of 
possession, as well as of property, deter
mines the mode in which it is acquired 
a!1d lost; consequently it treats posses
s10n not only as a consequence of a right, 
but as a condition of rights. Accord
~ng!y, in a juristi~al theory of possession, 
lt is only the right of possession (jus 
possessionis) that we have to consider, 
and not the right to possess (called by 
modern jurists, jus possidendi), which be
longs to the theory of property. 

"We now pass from the notion of 
me~ deten~ion. to that C?f juristical pos
session, which is the subject of this trea
!ise. The ob~ect of the first part, which 
l~ the_ foundat10n of the whole investiga
t10n, is to ?etermine this notion formally 
and materially. Formally, by explain
ing. those rights which presuppose pos
sesswn as a condition, and conse
qu~ntly determining the signification 
which the non-juristical notion of deten

· · · · 

its being considered as something juristi· 
cal, that is, Possession; materially, by 
ennmerating the conditions which the 
Roman law requires for the existence of 
possession, and consequently the posi
tive modifications under which detention 
can be viewed as possession. 

" The formal determination of the 
notion by force of which alone posses
sion can become a subject of jurispru
dence, is divided into three parts; first 
we must determine the place which pos
session, as a lel'al relation, occupies in 
the system of Roman law. We must 
then enumerate the rights which the 
Roman law recognises as a consequence 
of possession, and we must also examine 
the rights which are improperly consi· 
dered rights of possession. It will then 
be easy to answer the questions whether 
possession is to be considered as a righ~ 
and whether as a jus in re. The first and 
simplest mode in which possession ap
pears in a system of jurispruden~e con· 
sists in the owner having the right to 
possess· but we are here considering 
possession independent of ownership, and 
as the source of peculiar rights; the 
former of these two questions therefore 
may be expressed thus-in what sense 
has possession been distinguished fr?m 
ownership ? a mode of expre~10n 
which has been used by many writers. 

" In the second place we m~st de~r· 
mine how the different senses m which 
possession occurs in the Roman law are 
distinguished from one anotl1er. by the 
mode of expression; and partJcular~y 
what were the si"nifications of Posmsw 
generally, and Possessio naturalis, a!:d 
Possessio civilis, among the Homan ;u· 
rists. 

" In the whole system of Roman 
law there are only two conseq~ences 
which can be ascribed to possession of 
itself' as distinct from all ownership, and 
these' are Usucapion and lnterd.icts: h 

"The foundation of usncap10n is t e 
rule of the Twelve Tables, that he "]:. 
possesses a thing one or two years 
comes the owner. In this case bare po:
session, independent of all right, is ~ e 
foundation of property, which posses?ion 
must indeed have originated in a parucu· 

t ·1on bta' d · h h "'eel · buto ms m JUrispru ence, m order to I lar way, m order to ave sue eu, • 
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still it is a bare fact, without any~other 
riaht than what such effect gives to it. 
A~cordingly it is possession itself, distinct 
from every other legal relation, on 
which usucapion, and consequently the 
acquisition of ownership, depends. 

"Posscssorial interdicts are the second 
effect of possession, and their relation to 
possession is this : possession of itself 
being no legal relation, the disturbance 
of possession is no violation of a legal 
right, and it can only become so by the 
circumstance of its being at the same 
time a violation of a legal right. But if 
the disturbance of possession is effected 
by force, such force is a violation of 
right, since every forcible act is illegal, 
and such illegal act is the very thing 
which it is the object of an interdict to 
remedy. All possessorial interdicts then 
agree in this: they presuppose an act 
which in its form is illegal.* 

"Now since possessorial interdicts are 
founded on such acts as in their form 
are illegal, it is clear why possession, 
independent of all regard to its own 
rightfulness, may be the foundation of 
rights. 'When the owner claims a 
thing as his property (vindicatio ), it is 
a matter of perfect indifference in what 
way the other party bas obtained posses
sion of it, since the owner has the right 
to exclude every other persou from the 
possession of it. The case is the same 
with respect to the interdict, by which 
the 'missio in possessionem ' is pro
!ected : this interdict is not a possessorial 
mterdict, for the 'missio' itself gives 
no possession, but it gives a right to de
tention, and this right is made effective in 
the same way as in the case of property. 
On the other hand, he who has the bare 
possession of a thing has not on that ac
count any right to the detention, but he 
has a right to require from all the world 
that no force shall be :used against him. 
If, however, force is used and directed 
agains~ his possession, the possessor pro
tects himself by means of the interdicts. 
Possession is the condition of these in

• Possessorial interdicts were not limited to 
c~~ of violence; tl1ey comprehended the three 
u1tia possessiunis, (Terence, Eunuch. ii. 3; v. 
~•.) 

terdicts, and in this case, as in the case 
of usucapion, it is the condition of rights 
generally. 

"Most writers take quite a different 
view of the matter, and consider every 
violation of possession as a viola
tion of a legal right, and posses
sion consequently as a right of itself, 
namely, presumptive ownership, and 
possessorial plaints as provisonal vindi
cations. This last, which is the practi
cal part of this opinion, is completely 
confuted in a subsequent part of this 
treatise; but it is proper to show here how 
far such a view is true, as this may be a 
means of reconciling conflicting opinions. 
The formal act of illegality above men
tioned is not to be so understood, as if 
possessorial interdicts were a necessary 
consequence of the independent juristical 
character of force, and obviously sprung 
out of it. This consequence of forct>, 
namely, that possession of the thing must 
be restored to the person who has been 
ejected, without regard to the question 
whether or not he has any right to the 
thing, _is rather simply a positive rule 
of law. Now, if we ask for the reason of 
this kind of protection being giwn 
against force, that is, why the ejected 
party should recover the possession to 
which he may possibly have no title, it 
may be replied, that the reason is the 
general presumption that the possessor 
may be the owner. So far then we may 
view possession as a shadow of owner
ship, as a presumed ownership; but this 
view of the matter only extends to the 
establishment of the rule of law in 
general, aud not to the legal reason for 
any particular case of possessiou. This 
legal reason is founded rather in the pro
tection against the formal injury, and ac
cordingly possessorial interdicts have a 
completely obligatory character, and can 
never be viewed as provi,;ional vindica
tions.'' 

The special object of Savigny's essay 
may be collected from these passages. 
The legal principles here developed are 
applicable to every system of jurispru
dence. There must always be a distinc
tion between the right to possess, which 
is a legal consequence of ownership, and 
the right of possession, which is imle
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pendent of all ownership•. The owner of 
a thing may not have the possession, hut 
he has a right to the possession, which he 
must prosecute by legal means. The 
possessor of a thing, simply as such, has 
rights which are the consequences of his 
possession; that is, he is legally entitled 
to he protected against forcible ejection 
or fraudulent deprivation; his title to 
a continuance of his possession is good 
against all persons who cannot establish 
their right to the thing, and this con
tinued possession may, according to the 
rules of positive law in each country, be
come the foundation of ownership. It 
may he that the acquisition of possession 
may also he the acquisition of owner
ship, or that the acquisition of possession 
may he essential to the acquii;ition of 
ownership. Thus, in the case of occupa
tion, the taking possession of that which 
has no owner, or the acquisition of the 
possession, is the acquisition of the own
ership. Also, when a thing is delivered 
by the owner to another, to have as his 
own, the acquisition of the possession is 
the 'acquisition of the ownership. In 
these examples, ownership and posses
sion are acquired at the same time, and 
there is no right that belongs to the pos
sessor as possessor; his rights are those 
of owner. But the form and mode of 
the acquisition of the possession, viewed 
by itself as distinct from the acquisition of 
the ownership, will also be applicable to 
the cases of po,session when possession 
only is acquired. For possession of 
itself is a bare fact, though it has legal 
consequences; and being a bare fact, its 
existence is independent of all rules of 
the civil law or of the jus gentium, as to 
the acquisition and loss of rights. 
(Savigny, p. 25.) 

Having shown that in the Roman Jaw 
all juristical possession has reference to 
usuca pion and interdict~, and that the 
foundation of both is a common notion 
of juristic.al possession, Savigny pro
ceeds to determine the material condi
tions of this notion. 

I~ order to lay the foundation of pos
session as such, there must be detention, 
and there must also be the intention to 
possess, or the " animus possidendi." 
Consequently the " animus possidendi" 

consists in the intention of exemsmg 
ownership. But this ownership may 
either be a person's own ownership, or 
that of another: if the latter, there is no 
such "animus possidendi" as makes de
tention amount to ·possession. In the 
former case a man is a possessor, because 
he treats the thing as his own: it is not 
necessary that he should believe it to be 
his own. 

Whether then we are considering pos
session as such, or that possession which 
is concurrently acquired with ownership, 
or which completes the acquisition of, or is 
the exercise of, ownership, the material 
facts of possession are the same. When 
ownership is transferred from one man 
to another, every system of law nrnst re
quire some evidence of it. Rut the evidence 
of the transfer of ownership may be en· 
tirely independent of the evidence of ac
quisition of possession ; and also ~he 
evidence of the acquisition of possess10n 
may he inseparable from that of the ac· 
quisition of ownership. There must then 
gei;ierall y he some act which shall. be 
evidence of the acquisition of .posses~10n, 
whether possession as such ~s obtamed 
without ownership, or possess10n ~ccom· 
panied by ownership, or posse.s~1?n as 
necessary to the complete acqms1t10n of 
ownership, or possession as simply the 
exercise of ownership. 

It is remarked by Savio-ny (Das Rechi 
des Besitzes, p. l 85), "that in the wh?le 
theory of possession nothing seems easier 
to determine than the character of cor· 
poreal apprehension which. is necessar! 
to the acquisition of pos~ess10n. By ~us 
fact all writers have understood an :m· 
mediate touching of the corporeal thrng, 
and have accordingly assumed that t~ere 
are only two modes of appre}1ens10_n: 
laying hold of a moveable tlnng with 
the hand; and entering with the foot on 
a piece of land. But as many cases 
occur in the Roman law in which pos~es
sion is acquired by a corporeal act, with· 
out such immediate contact, these cases 
have been viewetl as symbolical. acts, 
which, through the medium of junst1c~l 
fiction, become the substitute for real. ai; 
prehension." After showing that ~~1~ 15 
not the way in which the ac<1m>1l!Oll 
of possession is understood in the Homan 

http:juristic.al
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Jaw, and that there is no symbolical ap
prehension, but that the acquisition of 
possession may in all cases be referred 
to the same corporeal act, he determines 
what it is, in the following manner: 

"A man who holds a piece of gold in 
his hand is doubtless the possessor of it; 
and from this and other similar cases 
has been abstracted the notion of a cor
poreal contact generally as the essential 
thing in all acquisition of possession. 
But in the case put, there is rnmething 
else which is only accidentally united 
with this corporeal contact, narndy, the 
physical possibility to operate imme
diately on the thiug, and to exclude all 
others from doing so. That both these 
things concur in the case put, cannot be 
denied: that they are only accide!ltally 
connected with corporeal contact, follows 
from this, that the possibility can be im
magined without the contact, and the con
tact~without the possibility. As to the 
former case, he who can at any moment 
lay hold of a thing which lies before 
him, is doubtless as much uncontrolled 
master of it as if he actually had laid hold 
of it. As to the latter, he who is boulld 
with cords has immediate contact with 
them, and yet one might rather affirm 
that he is possessed by than that he pos
sesse~ them. .This physical possibility 
then 1s that which as a fact must be con
tained in all acquisition of possession : 
corporeal contact is not colltained in that 
notion, and there is no case in which 
a fictitious apprehension need be as
sumed." 

This clear exposition of a principle 
of Roman law is applicable to all sys
tei_ns of jurisprudence which have re
ce~ved any careful elaboration, for the 
prrnciple is in its nature general. .It 
may be that the expounders of our law 
h.ave not always clearly seen this prin
~1ple, even when they have recognised 
it; and it may be that they have not 
always acted upon it. Still it will ap
pear. f~·~m various cases that the physical 
poss;b1hty of operating on a thing is the es
sent.ial :haracter of the acquisition of pos
se~s1on m the English law. In the case of 
Ward v. Turner(2Vez.,431) it was held 
bY_ Lord Hardwicke that delivery of the 
thrng was necessary in a case of" donatio 

mortis causa," and delivery of receipts 
for South Sea Annuities was not held 
sufficient to pass the ownership of the 
annuities. In his judgment Lord Hard
wicke observed, " delivery of the key of 
bulky things, where wines, &c. are, has 
been allowed a delivery of the posses
sion, because it is the way of coming at 
the possession, or to make use of the 
thing; and therefore the key is not a 
symbol, which would not do." In one of 
his chapters(§ 16, Apprehension beweyli
chen Saeli en) Savigny uses the very 
same example of the key, showing that 
it is not a symbol, but the means of get
ting at things which are locked up, and 
therefore the delivery of the key of such 
things, when they are sold, is a delivery 
of the possession. (See the cases in the 
Diqest cited by Savigny, p. 209.) 

'POST-OFFICE. Correspondence is 
the offspring of advanced civilization. 
"'hen the state of society in this country 
anterior to the seventeenth century is 
considered, there can be little surprise 
that we hear nothing of a post-office be
fore that period. The business of the 
state only demanded correspondence. 
The king summoned his barons from all 
quarters of the kingdom by letters or 
writs, and held frequent communication 
with his sherif!s, to collect his parliament 
together, to muster his forces, to preserve 
his peace, to fill his treasury. The ex
penses of the establishment of N uncii, 
charged with the conveyance of letters, 
formed a large item in the charges of 
the royal household. As early as the 
reign of King John, the payments of 
N uncii for the carriage of letters may be 
found enrolled on the Close' and Misre 
Rolls, and these payments may be traced 
in an almost unbroken series through the 
records of subsequent reigns. N uncii 
also formed part of the establishment of 
the more powerful nobles. The Nuncius 
of the time of King John was probably 
obliged to provide his own horse through
out his journey; whilst in the reign of 
Edward II. he was able, and found it 
more suitable, to hire horses at fixed posts 
or stations. In 1481, Etlward IV., during 
the Scottish war, is stated bv Gale to have 
established at certain posts: twenty miles 
apart, a change of riders, who handed 
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letters to one another, and by this means 
expedited them two huudred miles in 
two days. The Persians had a similar 
means of communication, which is de
scribed by Herodotus (viii. 98). Itwould 
seem that in England the posts, at which 
relays of riders and horses were kept, 
were wholly private enterprises; but that 
when their importance became felt and 
appreciated, the state found it both po
litic and : a source of profit to subject 
them to its surveillance. A statute in 
1548 (2 & 3 Edw. VI. c. 3) fixed a 
penny a mile as the rate to be chargeable 
for the hire of post-horses. 

In lil8l one Thomas Randolph is 
meutioned by Camden as the chief post
master of England; and there are rea
sons for concluding that his duties were 
to superintend the posts, and had no im
mediate connection with letters. The 
earliest recital of the duties and pri
vileges of a postmaster seems to have 
been made by James I. The letters 
patent of Charles I. in 1632 (Pat., 8 Car. 
I., p. i. m, 15 d; Fredera, vol. 19, p. 385) 
recite that James constituted an office 
called the oflice of postmaster of Eng
land for foreign parts being out of his 
dominions. 

In 1635 a proclamation was made "for 
settling of the letter-office of England and 
Scotland." It sets forth "that there hath 
been no certain or constant intercourse 
between the kingdoms of England and 
Scotland ;" and commands " Thomas 
Witherings, Esq., his Majesty's post
master of England for foreign parts, 
to settle a running post or two, to rnn 
night and day between Edinburgh and 
Scotland and the City of London, to go 
thither and come back in six days." 
Directions are given for the manage
ment of the correspondence between 
post-towns on the line of road and other 
towns which are named, and likewise in 
Ireland. All postmasters are com
manded "to have ready in their stables 
one or.two horses:" twopence-halfpenny 
for a smgle horse and fivepence for two 
horses per mile were the charges settled 
for this service. A monopoly was esta
blished, with exceptions in favour of 
common known carriers and particular 
messengers sent on purpose. In l G40 a 

proclamation was made concerning the 
sequestration of the office of postmaster 
for foreir,Yll parts, and also of the letter
office of England, into the hands of Philip 
Burlamachy of London, merchant; but 
in 1G42 it was resolved by a committee 
of the House of Commons that such 
sequestration was "a· grievance and ille
pl, and ought to be taken ott;i· and that 
Mr. Witherings ought to be restored. 
As late as 1644 it appears that the post
master's duties were not connected di
rectly with letters. A parliamentary re
solution entered on the Journals of the 
Commons states " that the Lords and 
Commons, finding by experience that it is 
most necessary, for keeping of good in
telligence between the parliament and 
their forces, that post stages should be 
erected in several parts of the kingdom, 
and the office of master of the posts and 
couriers being at present void, ordain 
that Edmund Prideaux, Esq., a member 
of the House of Commons, shall be, and 
is hereby constituted, master of the posts, 
messengers and couriers." "He first esta
blished a weekly conveyance of letters 
into all parts of the nation, thereby saving 
to the public the charge of maintaining 
postmasters to the amount of 70001. per 
annum." (Blackstone.) An attempt of 
the Common Council of London to set 
np a separate post-office, in J64!l, was 
checked by a resolution of the House of 
Commons, which declared" that the office 
of postmaster is, and ought to be, in 
the sole power and disposal of parlia
ment." 

But the most complete step in the esta?
lishment of a Post-office was taken m 
1656, when an act was passed " to settle 
the postage of England, Scotland, and 
Ireland." This having been the model of 
all subsequent measures, induces us to 
give something more than a passing no
tice of it. The preamble sets forth "that 
the erecting of one General Post-office for 
the speedy conveying and recarrying of 
letters by post to and from all places 
within England, Scotland, and Ireland, 
and into several parts beyond the seas, 
hath been and is the best means not only 
to maintain a certain and constant inter
course of trade and commerce between all 
the said places, to the great benefit of the 
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people of these nations, but also to ~onvey I 'Two, three, four, or five let~ers in one 
the publique despatches, and to discover packet, or more, to pay aecordmg to the 
and prevent many dangerous and wick.ed I bigness of the said p~cket.' The.rat:s of 
designs which have been and are dmly postage were successively altered m l 110, 
contrived against the peace and welfare 17fi5, 1784, li97, 1801, 1805, and 1812. 
of this commonwealth, the intelligence In some instances the scale of 1iG5 was 
whereof cannot well be communicated lower than that of 1710: one penny in
but by Jetter of escript." It also enacted stead of threepence was charged for :dis
that "there shall be one Generall Post- tances not exceeding fifteen miles; and 
office. and one officer stiled the postmaster- twopence instead of threepence for two 
generall of England and comptroller of other distances. In the alterations made 
the Post-office." This officer was to have in subsequent years the rates of postage 
the horsing of all "through" posts and were increased each time. Before the 
persons" riding in post." Prices for letters, uniform penny-postage was adopted the 
both English, Scotch, Irish, and foreign, rates in use were as follows:
aud for post-horses, were fixed. All other Single letters from any post-
persons were forbidden to "set up or im- office in England to any place 
ploy any foot-posts, horse-posts, or pac- not exceeding 15 measured 
_quet-hoats." These arrangements were miles from such office • 4d. 
confirmed in the first year of the Resto- Above 15 and not exceeding 20 5 
ration by an Act which was repealed 9 20 30 · 6 
Anne, c. 11. In 1€83, a metropolitan 30 50 7 
penny-post was set up, the history of 50 80 8 
which is given at length in the 'Ninth 80 120 9 
Report of the Commissioners of Post- 120 170 10 
office Inquiry.' From 1711 to 1838, liO 230 11 
upwards of 150 acts atfocting the regula- 230 300 12 
hons of the Post-office were passed. In 300 400 13 
tl~e first. year of Her present Majesty And further for every 100 or 
mnety-nme of these were repealed, either part thereof 1 
wholly or partially, and four Acts were These rates were applied to general-post 
passed (caps. 33, 34, 35, 3ti), by which letters passing from one post-town to ano
the whole department of the Post-office ther post-town. The principle of the 
was regulated. Their enactments have rating was to charge according to the 
b~en ~brogated, to a great extent, by the distance which the conveyance travelled, 
a ?Phon of Mr. Rowland Hill's plan of until the year 1839, when the direct dis
un1form postage, which we shall pre- tance only was charged. A single Jetter 
~ntly notice. This measure was carried was interpreted to mean a single piece of 
mt~.effect liy an ~ct passed in 1839, 2 and paper, provided it did not exceed an ounce 
3 Vic., c. 52, which conferred temporary i,n weight. A second piece of paper, 
rwers on the Lords of the Treasury to however small, or any inclosure, consti
oso, and was sub.sequently confirmed by tuted a double Jetter. A single sheet 
~ Act 3 & 4 ,vie., c. 9ti, passed 10th above an ounce was charged with four

ugust, 1840. fold postage. After a fourfold charge, the 
Rates ef Postage.-The first establish- additional charges advanced by weight. 

f~nt of a ra~e of postage for carrying In Scotland, letters, when conveyed by 1ters occurs .m l 635, in the proclamation mail-coaches only, were subject to an 
a r~a~y described. The rates were fixed additional halfpenny. Letters passing 
as l~ ows :- . between Great Britain and Ireland were 

Ender 80 miles . . 2d. single letter. subject to the rates of postage charged in 
etwden 80. miles Great Uritain, besides packet rates, andA:n 	 140 lllfos • 4 Menai, Conway Bridge, or l\Iilford rates. 

ove 140 miles • 6 The Postmaster-general had authority0~ tlie borders and to establish penny-posts for letters not 
m Scotland • 8 ,, exceeding in weight four ounces, in, from, 
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or to, any city, town, or place in the 
United Kingdom (other than London or 
Dublin), without any reference to the dis
tance to which the letters were conveyed. 
The London Twopenny Post extended to 
all letters transmitted by the said post in 
the limits of a circle of three miles' rarlius, 
the centre being the General Post-office 
in St. Martin's le Grand; which limits the 
Postmaster-general had authority to alter. 
The London Threepenny Post extended 
to all letters transmitted by the said post 
beyond the circle of three miles' radius, 
and within the limits of a circle of twelve 
miles' radius, the centre being the Gene
ral Post-office. 

The Select Committee of the House 
of Commons in I8.38 and I8.39, which 
investigated Mr. Rowland Hill's plan, 
reported the following to be the average 
rates of postage:
Average rates, llfultiple Letters being in

cluded and cowited as Single. 
d. 

Packet and ship letters nearly 23t 
--- and inland general-

post letters • nearly 9f 
Ditto, ditto, and London 2d. 

and &l. post letters • nearly 8! 
Ditto, ditto, ditto, and coun

try Id. post letters little more 
than 7! 

Inland general-post letters 
only • • • nearly 8! 

Ditto and London 2d. and 
3d. post letters • nearly 7! 

Ditto, ditto, and country Id. 
post letters • • • nearly 6! 
Average rates, llfultiple Letters being 

excluded. 
Single inland general-post 

letters • • • • nearly it 
Ditto and London 2d. and 

3d. post letters little more 
than~! 

Ditto, ditto, and country Id. 
post le~ters • • • nearly ct 
Frankwg.-As early as a post-office 

was established, certain exemptions from 
the rates of postage were made, Parlia
mentary franking existed in 1666. In 
the paper bill which granted the post
office revenue to Charles II. a clause pro
vided that all the members of the House 
of Commons should have their letters 

free, which clause was left out by the 
lords, because no similar provision was 
made for the passing of their letters, but 
a compromise was made on the assurance 
that their letters should pass free. 

In l i35 the House of Commons prose
cuted some investigations into the subject, 
which appear on the Journals. Again, in 
I i64 (4 Geo. III.), a committee was ap
pointed" to inquire into the several frauds 
and abuses in relation to the sending or 
receiving of letters and parcels free from 
the duty of postage." Resolutions restrict· 
ing and regulating the privilege were 
passed. From time to time the privilege 
was extended, until it was finally abo
lished, with very few exceptions, on the 
10th of Jauuary, 1843. . 

Seven millions of franks, out of s1xty
three millions of general-post letters, in
cluding franks, were estimated in 1838 to 
pass through the Post-office annually. 

The privileged letters, reduced to the 
standard of single letters, amounted to 
above 30 per cent. of the whole number of 
letters transmitted by the general post. 

The average weight of a single charge
able letter was about 3-lOths of an ounce; 
the average weight of a parliamentary 
frank ahout 48-lUOths of an ounce; that 
of an official frank 1-9376 oz., or nearly 
two ounces ; and that of a copy of a pub
lic statute 3· 1129 oz. Had they been 
liable to the then existing rates, they 
would have contributed I,00:!,2221. to the 
revenue. 

Newspapers with a few excepti?ns pa.ss 
free of postage. Newspapers prmted m 
foreign countries are charged a small 
rate of postage, which depends upon ~he 
granting of equivalent terms to Engl.1sh 
newspapers sent by post to such foreign 
countries. All franking is now altogether 
abolished. 

Revenue.-The statistics of the Post
office revenue are far from complete. In 
the early period of the Post-office estab
lishment, and before 1716, only a few 
scattered accounts can be collected. In 
1653 the annual revenue was farmed for 
10.000l., and in 1659 for 14,000l. (Jour
nals of the Commons). In 1663 1t was 
farmed for 21,!iCOl. ammally, and the 
amount settled on the Duke of York. In 
16;4 the farming of the revenue yielded 
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43,000l. In 1685 it produced 65,000[. 
UNITED KINGDOM.Parliament resumed the grant after 1688, 

though the king continued to receive the 1837 1838 
revenue. In 171 l the gross revenue was £ £
reckoned at ll l,4261. From l i 16 to Gross receipts 2,4!i2,2G9 2,46i,21G
l i33 the average yearly net revenue was Charges of collec
9i,540l., founded upon "a certain account ti on 6G9,940 6G9,i5fi
and not an estimate." (Commons' Jour Returns 12:2,S:n 120,938
nals, April 16, l i35). In the Postage Net receipts l,Gli9,i98 I,6i6,522
Reports of 1838 (vol. ii., App., p. li6; Rate per ·cent. of
vol i., p. 511) are accounts showing the _,collection 27 ')~ 

gross receipt, charge of manageme11t, net 
receipt, and rate per cc11t. of collection in The Select Committee on Postage, in 
Great Britain from li58 to 1837, and in l 838, iastituted a comparison of the Post
Scotland and Ireland from 1800 to 183i. office revenue, from which it appeared 
The accounts for a few years will serve that from 1815 to 1820 inclusive, on an 
to show its progress. average gross revenue, excluding repay

ments, of 2,190,59il. there had been an 
GREAT BRITAIN. increase of G0,82il., averaging only 35i8/. 

Years ended Gross Charges of Rate per yearly, or little more than I! per thou
~April. Receipt. ~1anagement. cent. of sand, though the advance had been rapid 

Collection. in population, and still more so in wealth,£ £ £ industry, and trade.1758 222,075 148,345 G6 Establishment, Cost ef :Management,1769 305,058 140,298 45 9-c.-The head of the Post-office is styled 1779 402,918 263,670 65 the Postmaster-General, under whoseli86 506,500 2:W,52!i 43 authority are placed all the post-offi.ces1799 1,012,731 324,i87 32 in the Uuited Kingdom and the colomes. 1816 2,193,741 594,045 27 The office was jointly held by two persons 1837 2,206,736 609,220 27 until the last fe,w years. It is considered 
The net receipt, deducting returns, was a political one, and the holder relinquishes 

as under:....;. I it with a change of ministry; but the 
£ £ postmaster-general has not generally a 

1758 73,730 1799 6G7,388 seat in the cabinet. The Commissioners 
l7G9 IG4,7GO 1816 l,526,.'i27 of Post-office Inquiry (4th Report) recom
1779 139,248 1837 1,511,026 mended that the office should be exercised · 
1786 285,9i5 , by three permanent commissioners; and a 

s j Bill passed the Commons to give effect to 
COTLAND. the recommendation, but was thrown out 

1800 1837 by the Lords. 
£ £ In 1835 the number of persons em-

Gross receipts • 100,651 220,758 ployed at the General Post-office, London, 
Charges of collec was 1337; the number of General-posttion 16,896 59,945 letter-carriers was 281, and ofTwopeuny-Net income· 83,755 160,813 post letter-carriers 464. The expenses of
Rate 	 per cent. of the office in salaries amounted to 96,234/. 

collection 27 	 A parliamentary paper was printed in 
1845, which shewed the number of persons

IRELAND. 
employed in the General Post-office at 

~ross receipts • 84,040 255,070 that time. This return is now out of
Ch~rges of collec print, but it shewed that a la1·ge addition 

tion 59,2lf. 95,548 had been made to the staff of the depart-
Returns ded~cted. ~4,824 134,809 rnent since 1835. 
Rate per cent. of In 1831 and 1832 the chief offices ofcollection · 70 37 London, Dublin, arid Edinburgh were 
• VOL. II. 2.o 
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re-modelled by the Duke of Richmond, 
then postmaster-general. The separate 
office of po,tmaster-gcneral for Ireland 
was abolished; and a secretary at Dublin 
and at Edinburgh is chief executive offi
cer for the respective countries. 

Constant additions are being made to , 
the !lumber of post-offices throughout the 
kingdom. In 1840, considering posts 
formerly called penny-posts, 'fifth clause 
posts,' and sub-offices as post-offices, the 
following may be taken to be about the 
numbers:

Post- Sub- Penny-
Offices. Ollices. posts. Total. 

England G50 190 1090 1930 
Scotland 220 105 230 555 
Ireland 330 105 200 635 

Every post-office in the United King
dom has direct communication respec
tively with the chief offices in London, 
Duhlin, and Edinburgh. 

The Commons' Committee, in 1838, 
prepared an analysis of the cost of man
agementofthe Post-office for the United 
Kingdom. These accounts show that 
ahout four-fifths of the charges corn;istcd 
of the cost of distributing letters in the 
United Kingdom. Transit cost two-fifths, 
(287,:30Gl.), and the establishment two-
fifths (283,0781.). The maintenance of 
the post between this country and the 
colonies and foreign countries, the ·in
land post in certain colonies, and other 
charges, make up the remaining fifth. 
But these accounts were not altogether 
complete, because the expens~ of those 
packets controlled Ly the Adnnralty was 

Description of 

Letters. 


Packet and ship letters 
Gt>neral-post inland 

letters above 4d. . 
Ditto, not exceeding 

4d. • • . • 
I.ondon local-post let

ters • • • 
Country penny-post 

letters • • . 

Totai • . 
Parliamentary franks 
Ufiicial franks, fvr pub-

Yearly Average Yearly 
Nurnherof rat.eper Re,·e· 

Letters. Letter. nue. 
d. £. 

3/J23,572 23"15 369,340 

46,378,ROO 9'22 1,782,191 

b,153,200 a·a 75,151 

11,837,%2 2·32 114,753 

S,0~0,412 33,483 

74,H23,s:~6 7•;;o 2,374,923 
4,t:n:~,448 

lic purposes • . 2,109,010 
Pul>lic statutes • . 77,542 
l\ewspapers. • 44,500,000 

Total of documents 
transmitted by 
post • • • 126,423,836 2,374,G23 

Unappropriated - 4,641 

Total revenue from 
letters, 1s:J7. • • • • - 2,379,564 

(See ;\'otes to' Postage Report,' pages 4 and 6.) 

The char.,cable letters in the mails 
leaviiJO' London were found to weigh 
only 7°per cent. of the wholi; weight of 
those mails. The total weight of the 
chargeable letters and fr~nks carried by 
the thirty-two mails leavmg London was 
only 2912 lbs. Deducting one-half as the 
weio-ht of the franks and franked docu
mer~ts the weio-ht of all the chargeable 
letter~ was only 1456 lb~., bei1~g 224 lb~. 
less than the weio-ht wluch a smgle mml 
is able to carry. 

0
The average weight of 

the thirty-two mails was found to be as 
follows:

Average of 32 Mails. P.nmds Per 
: wei.ght. cent.,ge. 

iucladed in the Navy Estimates, and could 1 Bags we_1gbcd. · • ~S 14 
not be separated. And as the penny stau.ip 
on newspapers was retained as a postage, 
about 185,00Gl. should be carried to the 
account of the Post-office receipts. These 
accounts are, of course, subject to change 
yearly. The transmission of the mails 
by railroads has added much, since the 
above analysis was made, to the mileage 
charges. 

No accounts of the number of docu
rnents pass>ng. through the Post-office 
were kept uutil very lately. Founded 

, Letters, mcludmg franked 
letters and documents 91 20

1
· Newspapers • • • 304 G6 

-- lOO 
463 

The management of the c~mvcy~nce of 
the mails by sea aud laud IS snLJeCt~ of 
course, to those constant changes wh1_ch 
arise out of the improvemeuts daily 
taking place in the various modes of 
transit. Certain packets are exclusively 
controlled by the Admiralty, to whose 

upon a very careful examination of the I.charge they were removed in 183i ; 
be'.~ dQta, the numbers were estimated in jl others still remain with the Post-offi~. 
18..,8 to be as follows:- Contracts for the convevance of the mail
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oags to the Continent are made between 
the Post-office and the proprietors of cer
tain steam-vessels. The Post-office, more
over has the power of sending a bag of 
lette;·s in any private ship. . . 

The iulaud correspondence 1s earned on 
by railroads, by four-ho!'!'e and two-.horse 
coaches; by cars in Ireland, by srngle
hol'l'e carts, on horseback, and foot. 

The number of miles travelkd over 
in England and Scotland by the mai.1
coaches in 1834 was 5,911,UO(j, and m 
1839, i,37i,85i. The average speed in 
England w:is si miles per hour.; grc~~est 
speed IC~ miles; slowest G nules .. I ~e 
average mileage for four-horse mails m 
England was 13d. ; and in Ireland 2~d. 
per English mile. The system of ma1l
coaehes owed its origin to .Mr. Palmer, 
who, in I i8-!, laid a plan before Mr. 
Pitt, which was adopted by the govern
ment, after much opposition from the 
functionaries of the Post-office. l\Ir. 
Palmer found the post, instead of being 
the quichst, nearly the slowest convey
ance in the country; very considerably 
slower than the common stage-coaches. 
The average rate of speed did not exceed 
three miles and a half per hour. ·whilst 
coaches left London in the afternoon and 
reached Bath on the following rnorniug, 
the post did not arrive till the second 
afternoon. Slowness was not the ouly 
~efect; it was also irregular, and very 
Insecure. The rohberv of the mail was 
very common. !\Ir. i'almer succeeded 
~n perfecting the mnil-coach system, and 
m greatly increasing the punctuality, 
the speed, and security of the post aml 
the revenue of the post-office. 

,1Jr. llowland Hill's l'lan.-In 1838 
Mr. Rowland Hill privately submitted to 
the government a plan for the improve
men~ of the ,rost,-otlice, and subsequently 
published his views on the subject iu 
a pamphlet under the title of • Post
offi~e. Heform-its Importance and Practi
cability.' The main features ofl\Ir. llill's 
plan were-I, a great diminution in the 
rates of postage; 2, increased speed in 
the deli very of letters ; and, :i, more fre
quent opportunities for their dispatch. 
He propose~ that the rate of postage 
shoul~ be uUiform,to be charged according 
to weight, aud that the payment should 

be made in advance. The· means of 
doing so by stamps was not suggested 
in the first edition of the pamphlet, and 
Mr. Hill states that this idea did not 
originate with him. It orig:ina~ed inci
dentally (as stated by .Mr. Hill) ma sug
gestion of !\Ir. Charles Knight to the 
Chancellor of the Exchequer to have a 
stamped ·penny cover for the postage of 
newspapers, when it was contemplated to 
abolish the newspaper stamps. A uniform 
rate of a penny was to he charged for every 
letter not exceeding half an ounce in 
weight, with an additional penny for every 
additional ounce. l\Ir. Hill discovered 
the justice and propriety of a uuiform 
rate in the fact that the cost attendant on 
the transmission of letters was not mea
rnrcd by the distance they were carried. 
He showed on indisputable data that tlie 
actual cost of couveyi1Jg letters from Lou
don to Edinburgh, when divided among 
the letters actually carried, did not ex
ceed one penny for thirty-six letters. 

The publication of this plan immediately 
excited a stroug public sympathy in its 
favour,aud especially with the commercial 
classes of the City of London. Mr. WCJl
lace moved for a select committee to in
quire into its merits on the 9th l\lay, 1837; 
but the motion fell to the ground. In 
December, l!i;l7, the government assented 
to the appointment of a select committee to 
inquire into and report upon the plan. 
After sitting upwards of sixty-three days, 
and examining l\Ir. Howlaud Hill and 
eighty-three witnesses, besides the officers 
of the departments of the Post-office and 
the Excise aud Stamp offices, the commit
tee presented a most elaborate Heport in 
favour of the whole plan, confirming liy 
authentic and official data the conelu
sions which l\Ir. Hill had fornied front 
very scanty and imperfect materials. In 
the session of 1s;;9 the chancellor of the 
exchequer brought forward a Bill to en
able the Trea~ury to cany the plan into 
ei:ect, which w~s carried by a majority 
of oue hundred m the House of Commons, 
and passed into law on the I ith of 
August, 1839. In the following month 
an arrangement was made which secured 
Mr. Howlillld Hill's super'inteudence of the 
working out his own meBsnre ; but he 
wa.S superseded by the admi11istration 

~ 0 :t 
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which came into office in September, 
I841. On the 5th December, I 839, as a 
preparatory mPasure, to accustom the 
department to the mode of charging by 
weight, the inland rates were reduced to 
a uniform charge of 4d. per half-ounce: 
The scale of weight for letters advanced 
at a single rate for each half-ounce up 
to sixteen ounces. Other reductions 
were made in packet rates ; and the 
London diHrict post was reduced from 
2d. and 3d. to Id. This measure con
tinued in force until the I 0th January, 
I840, when a uniform inland rate of 
postage of Id. per half-ounce, payable in 
advance, or '2d. payable on delivery, 
came into operation. On this day par
liamentary franking entirely ceased. 
On the Gth May stamps were introduced. 
.The warrants of the Lords of the Treasury 
which authorised these change!< were pub
lished in the London Gazette of the :l2ml 
November, 28th December, J8:J9; 25th 
Ap1·il, I840. Heturns have been made 
which show the increase of letters under 
the uniform-postage system. The num
ber ofletters which were actually couuted 
for the week ending 24th November, 
1839, before any changes took place, was 
1,585,973 letters, including franks; for 
the week ending 22nd December, I839, 
during the fourpenny rate, it was 
2,008,G87; and for the week ending 23rd 
February, I840, 3,199,Vi.17. Thus the 
number of chargeable letters of all kinds 
increased '29 per cent. under the 4d. rate. 
and I2I per cent. (or, deducting the 
government letters, l I 7 per cent.) under 
the ld. rate. The numher of charge
ahle Ie:ters dispatched by the General 
P05t increased 40 per cent. under the 
4d. rate. and I 69 per cent. (or, deducting 
the government letters, 165 per cent.) 
under the penny rate. 

The gross receipts of the Post-office for 
the United Kingdom in the Jear pre
ceding the adoption of the uniform rates 
of pootage, and in subsequent years, are 
shown in the following table :

I 838 £2,346,278 I842 £1,578,I45 
1839 2,390,763 1843 I,535,215 
I840 I,342,G04 I844 1,705,067 
I84 I 1,495,540 

The net receipts for each of the fol

lowing years ending 10th October in 
each were as under: 

£. £. 
I8.38 1,536,000 1842 591,000 
I839 1,533,000 1843 590,000 
1840 (;94,000 1844 672,000 
184I 42ti.OOO 1845 688,000 
The cost of management for the year 

ending 5th Jan., I839, was 686,7681.; 
and for the year ending 5th Jan., 1845, 
88.5,3I4l. Day-mails have been esta
blished to every town of importance, and 
in some cases the communication by 
post between one town and another 
takes place several times a day. The 
mileage paid to railway ce>mpanies has 
greatly incrtased, but the object for 
which the post-office is established has 
been more completely attained. Cor
re,pondence has increased with the ra
pidity and frequency of conveyance. 

In 1839 the gross receipts of the Lon
don district post were I37,04Il., and 
in I844 225,62·,Z.; but the. rates of post
age (2d. and 3d.) in I839 were unifonn 
as it respects weight, and were lower 
for letters of a certain weight than 
nuder the existing system of charg
ing in proportion to the weip:ht. . 

The number of letters delivered m 
the United Kingdom for one week in 
1839, before the establishment of the 
uniform rates of postage, and one week 
in the corresponding week of the year 
184I, was as follows:

Week ending Werk ending 
24 Nov.1>39. 21 Nov.J84l. 

Country offices 764,938 2,U29,3i0 
London, inland, 

foreign, & ship . 229,292 5G4,48I 
London District 258, 7 4 7 435,602 
Total England 

and Wales I,252,977 3,029,453 
Ireland I 79,93I 403,421 
Scotland 153,065 413,248 
Total United 

Kingdom I,585,973 3,846,I22 
The total number of letters delivered 

in the United Kingdom in the week e?d
ing Nov. 20th in each of the followmg 
years was as under:

In I84I 3,846,122 
In I842 4,202,54u 
In I843 • 4,349,2I3 

The principle of cheap postage has 

http:3,199,Vi.17
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been applied to the transmission of 
money through the post-office by means 
of money-orders. A few years ago the 
cost of sending IOs. to a pel'son IGO 
miles from Lendon would have been 
2s. 2d., whereas the expense would now 
be only 4d. including the postage. In 
November, l 84tl, the commission on 
money-ol'ders was reduced from ls. ud. to 
6d. for sums above :2/. and not exceeding 
51.; and from tid. to .3d. for sums not 
exceeding 21. The number of offices em
powered to grant money-orders has 
been increased and other facilities have 
been grantell. The consequences of these 
successive changes have been as follows: 
Number aud amount of money-orders 
issued in England and Wales in the 
quarters ending-

No. Amount. 
5 April, 18.39 28,838 £49,496 
5 Jan., 1840 40,76.3 67,411 
5 Jan., 184l 189,984 334,b52 
5 Jan., 1842 390,290 820,576 

POWER OF ATTORNEY. [LET
TER OF ATTORNEY.] 
PRJE~1UNIHE. [LAW, CRDIINAL, 

p. 188 j BENEFICE, p. 339.) 
PREBE~D (prebe11da, from prabeo, a 

Low Latin word signifying provision or 
provender), the portion which the mem
ber of a cathedral or collegiate church, 
call~ a Prebendary, received in right 
of his place for his maintenance. It 
was named from the place whence the 
profit proceeded, which was either from. 
some temporal lands or church pre
ferment attached to that church or some 
other. church whose revenues .:Vere ap
propnated towards the maintenance of 
the member of the cathedral or collegiate 
church. [CANON.J 

PREBENDARY (yrebendarius). [PRE
BEND; BENEFICE.] 
~RECEDENCE, " a going before," 

which explanation explains the nature of 
the. thing. On all great and public oc
casions.when persons come together, it is 
convement to have some rule which shall 
deter~ine who shall walk first or sit in 
~t chief place,, and so forth. A positive 

de prevents disputes and contributes to 
Col~r. In England the members of the 
th ege of Arms, who are the council of 

e earl-marshal of England, are usually 

referred to in questions of precedence ; 
and they have arrangement of' public pro
cessions, as at royal marriages, funerals, 
coronations, and the like, whl'n questioi,s 
of precedence come to be consitkred. 

There are tables of precedence in many 
books, and especially in those called 
peerages. 

PHECEPTOHY. [Co~rnANDERY.] 
PRELATE (etymologically from prre 

and latus), a peroon prqferred or ad~ 
vanced before another, but it is con
fined to a particular »pecies of preformeut 
or. advan.:ement, namely, that amongst 
the clergy; and it is applied to tl;ose only 
amongst them who have attamed th<! 
very highest dignity, that of bishop or 
archbishop, to which we may add patri
arch, in such churches as have an officer 
so denominated. The word prelate has, 
however in ancient times been applie<l to 
simple priests, members of the clerical 
bo1lv in p:eneral. 
PRB~llUM IN LIFE INSURAI'ICE. 

[LIFE INSURANCE.) 
PRElWGATIVE, a term derived 

from the Latin Prrerogativa, though the 
modern sense of the word bears little re
semblance to its original meaning. As 
a political term it now signifies all the 
powers that belong to the crown o'. ,Great 
Britain and Ireland, and are exercised by 
the king or queen regnant, either per· 
sonally or by delegation to others. [KING, 
pARLlA:'.>IF.NT,) 

PHEROGATIVE COURT. [Ec
CLESIAsT1cAL COURTS.] . 

PHESCRIPTION. "No custome IS 
to bee allowed, but such eustome as 
hath been used by title of prescript!on, 
that is to say, from time out of m~nd. 
But divers opinions have been of tune 
out of mind, &c., and of title of prescrip
tion, which is all one in the law." (Lit!·•§ 
170.) According to this J.las~ag;; "ti.me 
out of mind," and "prescription, wh1;h 
are the same thing in law, are essential 
to custom : another essential to custom is 
usage. But there is a claim o; ~itle 
which is spt>eially called prescnptlon, 
and which is like custom so far as It has 
the inseparable incidents of tim~ aud 
usacre · but it differs from custom m the 
ma1~n~r in which it is pleaded, which 
difference shows the diftert!nce of the 

http:ARLlA:'.>IF.NT
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right. This claim is called prescription, 
bt·<'ause the plaintiff or defendant who 
makes it "prescribeth that," &c. ; stating, 
afkr the word "prescribeth,'' the nature 
of his claim. 

The following is an example of a pre
scription (Co. Litt., 114, a):-" I. S., 
seised of the manor of D. in fee, pre
scribeth thus : that I. S., his ancestors, 
and all whose estate he hath in the sayd 
manor, had and used to have common of 
pasture time out of mind in such a place, 
&c., being the land of some othe1·, &c., as 
pertaining to the same 1rnmor." The 
claim of a copyholder of a mauor for 
common of pasture in the manor, alle,,es 
a custom time out of mind within the 
same manor, by which all the copy
holders of the manor have had and used 
common of pasture in it. The claim by 
prescription then is properly a claim of a 
determinate person : the elaim by cus
tom, as opposed to prescription, is local, 
and appli<'s to a certain place, and to 
many persons, and perhaps, it may be 
arlded, to an indeterminate number, as 
the inhabitants of a parish. The follow
ing definition of prescription appears to 
be both sufficiently con.prehensive and 
exact:-" Prescriptio11 is when a man 
claimeth anything for that he, his ances
tors, or predecessors, or they whose 
estate he hath, have had or used any 
thing all the time whereof no memory is 
to the contrary." ( T. de la Le.'f.) From 
this definition it follows that prescription 
may be a claim of a person as the heir 
of his ancestors, or by a corporation as 
representing their predecessors, or by a 
person who holds an office or place in 
which there is perpetual succession ; or 
by a man in right of an estate which he 
holds. It is mid that certain persons, 
attorneys for instance, may prescribe 
that they and all attorneys of the same 
court have certain privilen-es · it seems 
ind.iff<~rent whether this fs ~alled pre
scr1phon or custom, but it is more con
sistent with the old definitions to call it 
prescription, since it is not a local usage 
and it is by or on b!'half of a deter: 
minate number of persons, that is, all the 
attorneys of a particular court. It is 
:ilso said that parishioners may prescribe 
m a matter of easement, as a way to a 

church-yard, but not for a profit out of 
laud: such a prescription, however, is not 
contained within the above definition, 
and is in all respects more properly a 
CQstom. 

It is essential to prescription (subject 
to the limitations hereinafter mentioned) 
that the usage of the thing claimed 
should have been time out of mind, con
tinuous, and peaceable. " Time out of 
mind" means, that there mnst be no 
evidence of non-usage or of interrnption 
inconsistent with the claim and of a date 
subsequent to the first year of Hichard 
I., which is the time of the commence
ment of legal memory. lf it can be 
shown, either by evidence of persons 
living, by record, or writing, or by any 
other admissible evidence, that the 
alleged usage began since the first year 
of Hichard 1., the prescription cannot be 
maintained. Hepeated usage also must 
be proved in order to support the pre
scription, hut an uninterrupted enjo~
ment for twenty years has been c.ons1
deret! sufficient proof, where there 1s no 
evidence to show the commencement of 
the eujoyment. [PRESUMPTION.] The 
various rules as to prescription what 
may be prescribed for, in what form t.he 
claim must be made, and how a prcscrip· 
tion may be lost or destroyed, beloug to 
treatises on Jaw. It is said that pre
scription is founded on the assumption of 
an origjnal grant which is now lost. 

Hecent Acts have made some nltera
tions as to pr!'scription, and limited the 
time within which actions can be 
br01wht or suits instituted relating to 
real property. The 3 & 4 Wm. lV., c. 
27, applies to every thing of a corpore~l 
nature, which is laud in the sense Ill 

which land is interpreted in that Act; 
but it only applies to those kinds of p_ro
perty of an incorp?:eal nature, w~1ch 
are advowsons, annmtles, and rents. fhe 
2 & 3 "'m. IV., c. 100, applies only to 
cases of modus and exemption fr?m 
tithes. The 2 & 3 Wm. IV., c. 71, which 
is entitled "An Act for Shortening the 
Time of Prescription in certain cases," 
applies (§ 1) to "claims which may be 
lawfully made at the common Jaw by 
custom, prescription, or grant to an,r 
right of common or other profit or benefit 
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to be taken from or upon any land, &c., 
exce~t sue~ matters. and things as are 
therem specially prov1d~d ro;: an? ,ex~~pt
tithes, rents, and services; (§ 2) to 
any way or other easement, or to any 
watercourse, or the use of any water," 
&c. · and(~ 3) to the use of light. No 
clai:U to the thin"S comprised within this 
statute "shall, :hen such right, profit, 
or benefit (as is mentioned iu § I) shall 
have hcen actually taken and enjoyed by 
any person claiming right thereto, with
out interruption for the full period of 
thirty years, be dcfrated or destroyed by 
showiug oniy that such right, profit, or 
benefit was first taken or enjoyed at any 
time prior to sneh period of thirty 
years: but nevertheless such claim may 
be defeated in auy other way by which 
the same is now liable to be defeated; 
and where such right, profit, or benefit 
shall have been so taken aud enjoyed as 
aforesaid, for the full period of sixty 
years, the right thereto shall be deemed 
absolute aud iudefeasible, unless it shall 
appear that the same was taken and en
joyed by some consent or ag~eement 
expressly made or given for that pur
P?Se by deed or writing." As to the 
rights enwnerated in the second section, 
the terms of twenty and forty years are 
respectively fixed in the place of the 
t:rrns ?f thirty and sixty years men
tioned m the first section. Under the 
third section, which applies to !iohts, an 
absolute right to light may be ~cquired 
by twenty years' uninterrupted enjoy• 
ment, unless the use has been enjoyed by 
s~me consent or agreement made or 
g!ven by deed or in writing. The 
e.1ghth sectiou provides "that when any 
laud or water upon, over, or from which 
any such way or other convenient water
co~1rse or use of water shall have been 
enioyed or derived, hath been or shall be 
held under any ~erm of life, or any term 
of ye~rs exceedmg three years from the 
granting thereof, the time of the enjoy
ment .0f any such way or other matter as 
t~erem last mentioned, during the con
!muance of such term. shall be excluded 
1~ the computation of the said period
0 

• f~rty years, in case the claim shall 
witlun three years next after the end or 
sooner det~rmination of such term be re

sisted by any person entitled to ~ny _re
version expectant on the determmatJon 
thereof." Formerly it was necessary 
for all persons, who claimed in respect 
of an estate arnl had not the fee, to 
claim in the name of the perrnn who 
had the fee, lmt uuder the last-meutionul 
Act " it shall be sufficient to alkgc the 
enjoyment thereof as of right by the oc· 
cu piers of the tenement in respect whereof 
the same is claimed, for such of the 
periods mentioned in the Act as may be 
applicahle to the case, and without 
claiming in the name or right of the 
owner of the foe, as is now usually done." 

This statute applies also to "any land 
or water of the king, his heirs, or succes
sors, or any land being parcel of the 
duchy of Laueastcr or of the duchy of 
Cornwall." 

By the common law a man might pre
scrihe for a right which had at auy time 
heen enjoyed by his ancestors or predeces
sors; but the statute of 32 Hen. VIII. c. 
2, enacted that no person should "make 
any prescription by the seisin or posse~sion 
of his anceotor, mi less such. seisin or pos· 
session hath been within threescore years 
next bdore such prescription made." 
This statute prevented any claim being 
made by prescription unless there bad 
been seisiu or possession within sixty 
years ; but it still allowe~ the commence· 
ment of the enjoyment at any time within 
legal memory before the sixty years to be 
proved. The recent Act directs that" the 
respective periods of years therein before 
mentioned shall be deemed to be the 
period next before* some suit or action 
wherein the claim or matter to which 
such period may relate shall be brought 
into question"(§ 4); but it only excludes 
proof of commencement of enjoyment, 
and it only gives the absolute right, when 
the senral periods of years, reckoning 
backwards from the time of some suit or 
action wherein the matter is brought in 
question, are completed; aud it neither 
excludes the proof nor gives the absolute 
right if there has been an iutcrruption, 
within the meaning of this statute, which 
has been submitted to or acquiesced in 
"for one year after the party interrupted 

* Richards v. Fry, 7 A. & E., 698. 
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shall have had notice thereof, and of the 
person making or authorising the same." 
In these cases, if there has been seisin or 
possession of the ancestor or predecessor 
within sixty years, the statute of Henry 
VIII. will still apply, and evidence of the 
commencement of enjoyment within legal 
memory may still be given. 

The Acts here enumerated do not apply 
to a claim " of a manor, a court-leet, a 
liberty, separate jurisdiction, treasure 
trove, wreck, waifs, and other forfeitures, 
fair, market, fishery, toll, park, forest, 
chace, or any privilege legally known as 
a franchise, as well as anything pertaining 
to those rights which come under the 
description of dignities or offices." (Mr. 
Hewlett's Reply, \fc., to certain Evidence 
before the Select Committee '!f the House 
qf Commons 011 Records, February, 1836.) 

The term prescription is derived from 
the Homan law, but the meaning of the 
term in the Homan law is different. 
Blackstone says (iii. c. 17, note F.), 
"This title of prescription was well known 
iu the Homan law by the name of usuca
pio (D(q., 41, tit. 3, s. 3), so called because 
a man that gains a title by prescription 
may be said 11s1t rem capere." This re
mark is not correct. Usucapio in the 
Homan law was founded solely on posses
sion as such [PosSESSION], and it applied 
only to'· corporeal things:" "by the laws 
of the Twelve Tables usucapion of move
able things was complete in one year; 
and of land and houses in two years." 
(Gains, ii. 42.) "To usucapion was 
afterwards added, as a supplement, the 
longi tern poris prrescri pti o, that is, an 
exceptio (plea) against the " rei vindi
catio," the conditions of which were 
nearly the same as in the case of usucapi
on.'' (Savigny, Das Recht des Hesitzes, p. 
6.) The term prrescriptio was properly 
applied to that which a plaintiff (actor) 
prefixed (prrescripsit) to the formula by 
which he made his demand against a 
defendant, for the purpose of limiting or 
qualifying his demand. It seems after
wards to have been used as equivalent to 
exceptio or plea. 

(qomyns, Pre_scription; Viner's 
Abridgment i. Starkie, Law ef Evidence; 
Blackstone, 11. c. J 7.) 

PRESCRIPTION has, by the law of 

Scotland, a much wider operation than 
either by the civil law or the law of 
England, supplying the place ·of the 
Statute of Limitations in. the latter 
system. It not only protects individuals 
from adverse· proceedings which other 
parties might have conducted if the 
lapse of time had not taken place, but it 
in some instances creates a positive title 
to property. The prescription by which 
a right of property can be established is 
that of forty years-a period probably 
borrowed from the Praescriptio q11adra
ginta a11noru111 of the Homans. What
ever adverse right is not cut off hy the 
other special prescriptions of shorter 
periods, is destroyed by the long pre
scription. It may be said generally to 
preclude the right of exacting perform
ance of any claim, as to which no judi
cial attempt has been made to exact per
formance for forty years from the time 
when it was exigible. To create a title 
to real property, the long prescription 
must he both positive and negative. 
The party holding the property must, 
by himself or those through whom he 
holds, have been forty years in unchal
lenged possession of the property on a 
title ostensibly valid--this is called posi
tive prescription ; and the claimant 
and those whom he represents must have 
been forty years without an ostensible 
title, and must, by not judicially attack
ing it, have tacitly acquiesced. in the pos
sessor's title--this is called negative pre
scription. An action raised iu a cOillJ,>C
tent court interrupts the long prescrip
tion. It is usually stated in the Scottish 
law-books that it is interrupted by the 
minority of any person who could chal
lenge the opposing right; but it would be 
more correct to apply in this case the 
phraseology of the French lawyers, who 
say i~ suspends prescription, as the yea;s 
of mmority are merely not counted Ill 

making up the period of forty ye~rs, 
while, when there is a judicial interrupt10n, 
a new period of forty years commences 
to run. When the prescription applies 
to a pecuniary obligation, payment of 
interest or an acknowledgment of the 
obligation will interrupt it. It may be 
observed that, by a sort of analogy from 
the system of prescription, when there 
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is in Scotland any judicial inquiry as to 
the antiquity of a custom, it is usual to 
limit the period of the in9.uii:Y to fo;ty 
;tears, as sufficient to establish its havmg 
existed from time immemorial. It hav
ing been the practice in the neighbour
hood of Edinburgh for the proprietors of 
land to irrigate fidds with the contents 
of the city sewers--the system increas
ing until it became offensive to the neigh
bourhood-these proprietors produced 
evidence of their having continued' the 
practice for forty years; and although it 
had during that time increased from an 
evil felt only by the individuals imme
diately concerned with the practice, to 
the extent of a public nuisance, these pro
prietors have, so far as the dispute has 
hitherto gone, been able to defend them
selves on the ground of prescription. 

The other and shorter prescriptions cut 
off particular descriptions of claims or 
~eth<>?s of supporting them. By the 
vicenmal or twenty years' prescription, 
holograph writings, not attested with the 
usual solemnities of Scottish writs, cease to 
"bear '.aith in judgment." An obligation 
of cautionary or suretyship is limited to 
se~en years. Bills of exchange and pro
missory notes cease to have force after six 
years; but the debts they represent, if they 
do represent debts, may be proved by 
o.ther means. The quinquennial prescrip
t10n cuts off all right of action, after the 
lapse. of five years, on bargains proveable 
by witnesses. It also protects agricultural 
tenants from a demand for rent after they 
have been frre years removed from the 
13!1d I? which the demand applies. The 
tnenn~al, or three years' prescription, is 
very important. It cuts off claims ou 
aceount for goods or services the three 
!ears running from the date ~f the last 
item of the account; and also claims for 
wages, eac~ J-:ear's wages running a sepa
hlte .~rescriptton, and ceasing to be exigi

e, 1 not pursued for, in the lapse of three 
ye~?: from the time when it became due. 

ESENTATION. [ADVOWSON' BE
NEFICF..] ' 

~~ESENTMENT. [JURY; POLICE.] 
. ESS, CENSORSHIP OF a regu-Iat1on whi h h · . ' t · f c as prevailed m most coun

ries 0 . Europe, and still prevails in many 
accordmg to which printed books, pamph: 

lets, and newspapers, are examined hy 
persons appointed for the purpose, who 
are empowered to prevent publication if 
they see sufficient reason. 

There are different modes of censorship; 
the universal previous cen~oi·,;hip, by 
which all MSS. must be examined and 
approved of before they are sent to press; 
the indirect censorship, which examines 
works after they have been printed, and, 
if it finds anything objectionable, stops 
their sale and confacates the edition, aud 
marks out the author or editor for pro
secution; the optional censorship, wh;ch 
allows an author to tender his .MS. for 
examination in order to be discharged 
from all responsibility afterwards; and 
lastly, by a distinction which has been 
very commonly made between newspapers 
or pamphlets and works of a greater bulk, 
the censorship of the journals, which 
exists even iu countries where larger 
works are free from this superintendence. 
All these forms of censorship imply an 
establishment of censors, examiners, in
spectors. or licensers, as they have been 
variously called, appointed for the pnr
pose, a provision quite distinct from the 
laws which define the various offences 
which a man may be gnilty of by publi
cation. These are repressive or penal 
laws, whilst the censorship, and especially 
the previous censorship, is essentially a 
preventive regulation. 

The censorship may be said to be coeval 
with printing. In more ancient times, 
those writings which were obnoxious to 
the prevailing political or religious sys
tems, if they fell under the eyes of men 
in authority, were condemned to be de
stroyed. Thus, all the copies of the works 
of Protagoras which could be found in 
Athens were publicly burnt by sentence 
of the Areopagus, because the author ex
pressed doubts concerning the existence 
of the gods. Personal defamation and 
satire were also forbidden. l'laevius at 
Rome was banished, some say put in 
prison, for having, in his plays, cast re
flections on several patricians. Augustus 
ordered thl' satirical works of Labienus to 
be burnt, and Ovid's alleged or probable 
cause of exile was his amatory poetry. 
The senate under Tiberius condemned a 
work to be burnt, in which Cassius was 
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styled the last of the Romans. Diocletian 
ordered the sacred books of the Christians 
to be burnt, and afterwards Constantine 
condemned the works of Arius to the 
f:lames. All -these, however, were penal 
proceedings independent ofany censorship. 
The councils of the Church condemned 
books which they judged to be heretical, 
and warned the faithful against reading 
them. Afterwards the popes began to 
condemn certain works and prohibit the 
reading of them. In the time of Huss 
and Wyclifi; Pope l\Iartin V. excommu
nicated those who read prohibited books. 
The introduction of printing having 
awakened the fears of the ecclesiastical 
authorities, several bishops ordered books 
to be examined by censors. One of the 
eal'iiest instances of this is that quoted by 
Johann Beckmann, in his 'Book of Iv
ventions,' of Berchthold, Archbishop of 
Mainz, who in the year 148ti issued a 
mandate, in which, after censuring the 
practice of trauslating the sucred writings 
from the Latin into the vulgar German, a 
language, he says, too rude and too poor 
to expr~ss the exact meaning of the in
spired text, he adverts to the translations 
of the books of the canon and civil law, 
works, as the archbishop says, so difficult 
as to require the whole life of man to be 
underst0od, a difficulty which is now in
creased by the incompetence of the trans
lator, which renders obscurity still more 
obscure. His grace, therefore, setting a 
full value on the art of printing, "which 
had its cradle in this illustrious city of 
Mainz,'' and wishing to preserve its honour 
by preventing it beillg abused, forbids all 
persons subject to his authority, clerical 
and lay, of whatever rank, order, and 
profession, to print the translation of any 
work from the Greek, Latin, or any other 
language, into German, concerning any 
art, science, or information whatever, 
publicly or privately, unless such transla
ti~n be read and approved of before being 
prm~ed, and, when printed, before being 
published, and furnished with the written 
testimony of one of the doctors and pro
fessors of the.University of Mainz, named 
by the archbishop, one for theology, one 
for law, one for medicine, and one"for the 
arts. All who violated this order were 
to lose the book, pay a fine of one hundred 

gold florins to the Electoral Chamber, and 
be excommunicated. 

Then follows the arch bishop's commis
sion to the censors-That no one in his 
province translate, print, or publish, any 
book in German, unless the censors pre
vionsly rea~ alld approve its contents, 
And he directs them to refuse their appro
bation to such works as offend religion or 
morals, or whose meaning cannot clearly 
be made out, and may give rise to error 
and scandal. To thorn works which they 
approve of they shall affix their approba· 
tion, two of them jointly, in their own 
handwriting. 

There were works printed at Cologne 
in 1479 bearing the approbation of the 
rector of that university, and there is also 
an Heidelberg edition of 1480 of the book 
entitled 'Nosce teipsum,' which bears 
four approbations, one by Philip Rota, 
Doctor utrinsque Juris, and another by 
l\faffeus Girardo, Patriarch of Venice and 
Primate of Dalmatia. There was. how
ever, no general system of censorship in 
the fifteenth century, which was an ag~ of 
freedom for printing; aud it is a cnr~ous 
fact that the learned scholar l\Ierula, ma 
Jetter to his friend Poliziano, dated 1480, 
expresses a wish that a previous censor· 
ship should be established ove~ all boo~s, 
such as Plato recommends for his republic; 
"for," says Merula, "we are now. qu.ite 
overcome by a quantity of bad or ms1g· 
nificant books." 

In 1501, Pope Alexander VI. (Borgia) 
issued a bull, in which, after sundry com· 
plaints about the devil who sows tares 
among the wheat, he goes on to say that 
having been informed that by means 
of the art of printing many books aud 
treatises, containing various errors a11d 
pernicious doctrines, have been and are 
being published in the provinces of Co
logne Mainz Treves, and Magdeburg, 
he b; these ~resents strictly forbids all 
printers their servants, and all who ex· 
ercise tl~e art of printing in any manner, 
in the above provinces, to print her~after 
any books, treatises, or writings,. without 
previously applying to the respectiv.e arch· 
bishops, or their vicars and offic1als, or 
whomever they may appoint for the purf 
pose, and obtaining their licence fre~ 0 

all expense, under pain of exconnnumca
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tion, besides a pecuniary fine at the 
discretion of the respective archbishops, 
bishops, or vicars-general. The bull pro
vides for the books already printed and 
pub\i;hed, which are to be examined by 
the same authorities, and those containing 
anything to the prejudice of the Catholic 
faith are to be burnt. 

At last, in 1515, tee Council of the 
Lateran decreed that in future no books 
should be printed in any town or diocese, 
unless they were previously inspected and 
carefully examined, if at Home by the 
vicar and the ma.,ter of the sacred palace, 
and in the other dioceses by the bishop or 
those by him appointed, and by the in
quisitor of that diocese or those by him 
appointed, and countersigned by their 
own hands gratis and without delay. 
Any book not so examined and counter
signed was to be burnt, and the author or 
editor excommunicated. 

Here, then, was the origin of the princi
ple of a general censorship of the press, 
which has been ever siuce maintained 
by the Chm·ch of Rome in all countries 
where it had power to enforce it. The 
bishops were the censors in their respec
tive dioceses; but the tribunal of the 
inquisition, wherever the inquisition was 
established, were the censors; they ex
amined the MS. of every work previous 
to its being printed, and granted oi· re
fused an' Imprimatur' or licence at their 
pleasure. The inquisition moreover 
sought after all books published beyond 
its _jurisdiction, and having examined 
their contents, condemned those which 
were contrary to the doctrine or discipline 
of the Church of Home, and of these it 
formed a list known by the name of 
'Index of Forbidden Books,' to which it 
~as ma<le copious additions from time to 
time. There are several of these indl•xes, 
made at difforent times aud in different 
~laces: the index of the Spauish Inquisi
tion was different from that of Rome. 
Collections of these indices have been 
made. One of the latest is contained in the 
'Dicti?n~aire Cri.tique et Bibliographique 
des p~mc1panx L1vres condamncs au Fen, 
supp.runes ou censures,' by Peignot, Paris, 
18UG. In countries where the Inquisition 
was not establblwd, such as France, Eng
land, and Germany, the bishops acted as 

censors and lieensers of books, which they 
examined previous to printing, as to all 
matters concerning rPligion or morality. 
The censorship continued for a long time 
to belong to the ecclesiastical power, and 
even afterwards, when the civil power in 
various countries began to appoint royal 
cei:sors to examine all kinds of works, 
the episcopal approbation was still re
quired for all books which treated of 
religion or church discipline. 

The Heformation greatly modified the 
censorship and reduced its powers, with
out, however, abolishing it; the power 
passed into other hands. In England ~he 
practice .seems to have been to appomt 
licensers for the various branches of 
learning; but the bi,h0ps monopolized the 
principal part of the liccusing power, as 
we fii1d at the begining of the reign of 
Charles l. in a petition of the printers and 
booksellers to the I-louse of Commons, 
complaints against Ifahop Laud th·;t the 
licensing of books being :"holly confined 
to him and his ehaplams, he allowl'd 
books which favoured Papery to be pub
lished, but refused licensing those which 
were written arrainst it. And Archbishop 
Abbot obscrv~d of Laud's licensing," it 
seemed as if we had an expnrgatory pre>s, 
though not an index like the Uomanists, 
for the most relioious truth was expur
gated and suppres~ed in order to the falbe 
and secular intl'rests of some of the 
clergy." The system of previous licensing, 
however, did not always secure an author 
from subsequent responsibility. Thus 
Prvnne's ' Ilistriomastix' was condemued 
in '1636 to be burnt by the hanii:man, for 
beino- a satire on the royal family aml 
gove~nment, and the author to have his 
ears cut oft; and to be imprisoned and 
heavily fined, although the. hook had ac
tually been licensed, but lt was allegetl 
on the trial that the licenser had not read 
the whole of the work. 

A decree of the Star Chamber concern
ing printing and licensing, dated ll th of 
July, 1637, was issued in order to esta
blish a general system on the subject. 
The preamble refers to former decrees 
and ordinances for the better govern
ment and regulating of printers and 
printing, and particularly to an order of 
the 23rd of Jnne, in the 28th year of 
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Elizabeth, "which orders and decrees 
have been fouud by experience to be de
fective in some particulars, and divers 
libellous, seditious, and mutinous books, 
have been unduly printed, and other 
books a.nd. papers without licence." The 
decree enacts among other things that 
" no person or persons shall at any time 
print or cause to be printed any Look or 
pamphlet w hat,oever, unless the same 
book or pamphlet, and also all and every 
the titles, epistles, prefaces, proems, pre
ambles, introductions, tables, dedications, 
and other matters and things whatsoever 
thereunto annexed, or therewith im
printed, shall be first lawfully licensed 
and authorised only by such person and 
persons as are hereafter expressed, and by 
no other, and shall be also first entered 
into the registrar's book of the Company 
of Stationers, upon pain that every 
printer offending therein shall be for 
ever hereafter disabled to use or exercise 
the art or mystery of printing, and re
ceive such further punishment as by this 
Court or the High Commis&ion Court 
respectively, as the several causes shall 
require, shall be thought fitting." It 
then goes on to provide that all books 
concerning the common laws of the 
realm shall have the special approbation 
of the Lord Chief Justices and the Lord 
Chief Baron for the time being, or one 
or more of them, or by their appoint
ment; that all books of history or any 
other book of state affairs shall be 
licensed by the principal secretaries of 
state, or one of them, or by appointment; 
a.nd that all books concerning heraldry, 
titles of honour and arms, or otherwise 
concerning the office of earl-marshal, 
shall be licensed by the earl-marshal 
or by his appointment; " and further that 
all other books, whether of divinity, 
physics, philosophy, poetry,or whatsoever, 
sha~l be allowed by the Lord Archbishop 
of Canterbury or Bishop of London for 
the time being, or by the chancellors or 
vice-chancellors of either of the univer
sities of the realm, for such books that 
are to be printed within the limits of the 
universities respectively, not meddlin" 
either with books of the common law o~ 
matters of state. And it is further en
acted that every person and persons, 

which by any decree of this court are 
or shall be appointed or authorised to 
licence books or give warraut for im
printing thereof, as is aforesaid, shall · 
have two several written copies of the 
same book, one of which shall be kept 
in the public registry of the respective 
licenser, to the e11d that be may be se
cure that the copy so licensed shall not 
be altered without his knowledge, and 
the other copy shall remain with the 
owner, and upon Loth the said copies 
he or they that shall allow the said 
book shall testify under his or their 
hand or hands, that there is nothing in 
the book contrary to the Christian faith 
and the doctrine and discipline of the 
Church of England, nor against the 
state or government, nor contrary. to 
good life or good manners, or otherwise, 
as the nature and sul>ject of the work 
shall require, which testimony shall be 
printed in the beginning of the book 
with the name of the licenser. All 
books coming from beyond the seas 
were to be reported by the merchant or 
consignee to the ArchLishop of Canter
bury or the Bishop of London, and to 
remain in custody of the custom-~ouse 
officers until the Archbishop or Bishop 
sent one of their chaplains or. some 
other learned man to be present with the 
master and wardens of the Company of 
Stationers, or one of them, at the opening 
of the bale or package, for the purpose 
of examining the books therem..con
tained. And if there is any sedit10US, 
scbismatical, or offensive hook found 
among them, it was to be brought forth
with to the Archbishop of CanterLury or 
the Bishop of London, or the ~igh Com· 
mission Office, to be dealt with accord·. 
ingly." All books, ballads, charts, and 
portraits were to bear the name of the 
printer or engraver as well as of the 
author or maker. All printers were to 
take out a licence. Their number was 
fixed and their names were published. 

The war between Charles I. and the 
Parliament, and the abolition of the 
royal authority, did not affect the ~ensor
ship, and the Long Parlia~en~ m the 
plenitude of its power mamtamed the 
practice just as the Star Chamber had 
done. 
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In March, I u42, an order of the Com
mons Honse of Parliament appointed by 
name certain stationers of London to 
search for any lying pamphlets scandal
ons to his majesty, or the proceedings of 
both or either House of Parliament, de
molish and take away the printing
presses, and apprehend the printers or 
sellers. 

In June, 1643, was issued an order of 
the Lords and Commons assembled in 
Parliament for the regulating of print
ing, and for suppressing the great late 
abuses and frequent disorders in printing 
many false, scandalous, seditious, libel
lous, and unlicensed pamphlets, to the 
great defamation of religion and govern
ment. It enacts that no book, pamphlet, 
paper, nor part of any such book, pam
phlet, or paper, shall from henceforth be 
printed, bound, stitched, or put to sale by 
any person or persons whatever, unless 
the same be first approved of and licensed 
under the hands of such person or per
sons as both or either of the Houses of 
Parliament shall appoint for the licens
ing of the same, and entered into the 
register-book of the Company of Station
ers, according to ancient custom. And 
further on it authorises or requires the 
master aud wardens of the said company, 
the gentleman usher of the Honse of 
Peers, the sergeant of the Commons' 
Huuse and their deputies, together with 
the P<;rsons formerly appointed by the 
committee of the House of Commons for 
examination, to make from time to time 
diligent ~earch in all places where they 
shall thmk meet, for all unlicensed 
printing·pr~sses, :ind all presses any way 
em~loyed m prmtmg of scandalous or 
unhcensed_papers, pamphlets, books, &c., 
and t~ seize, deface, and dest_roy the 
same m the Common Hall of the said 
company. 

It was in consequenre of this order 
that John Milton wrote his 'Areopagitica; 
a ~p~ec~ for the Liberty of Unlicensed 
Prmtmg, addressPd to the parliament of 
England, in which he shows that the 
system of !i?~nsing originated with the 
Papal Inqms1t10n, and that it ouo-ht not 
t~ be adopted by a Protestant c~mmu
?llJ:: he points out its uselesm~ss and in
JUst1ce, and observes that the order of 

parliament is only a revival of the 
former order of the Star Chamber. 
Milton's disquisition is a piece of close 
reasoning and eloquently written, but 
it had no eftect upon parliament, which 
contiuued to sanction the restmints upon 
the press, even after the abolition of 
royalty. A warrant of the Lord-General 
Fairfax, dated 9th of January, 1648, was 
addressed to " Captain }{ichard Law
rence, Marshal-General of the Army 
under my command," in virtue of an 
order of parliament, dated 5th of Janu
ary, 1648, to put in execution the ordi
nances of parliament concerning scan
dalous and unlicensed pamphlets, and 
especially the ordinance of the 28th 
September, 1642, and the order of the 
Lords and Commons, dated 14th June, 
1(i4:3, for the regulatrng of printing. 
The marshal-general of the army is "re
quired and authorised to take into cus
tody any person or persons who have 
otlended or shall hereafter offend against 
the said ordinances, and inflict upon 
them such corporal punishments, and 
levy such penalties upon them for each 
offence as therein mentioned, and not 
dis<'harge them till they have made full 
payment thereof, and received the said 
punishment accordingly." And he is fur
ther authorised and required to make 
diligent search "from time to time, in 
all places w herPin he shall think meet, 
for all unlicensed printing-presses any 
way employed in printing scandalous 
and unlicensed papers, pamphlets, 
books, or ballads, and to search for such 
unlicensed books, papers, treatises, &c." 

The parliament of I C54 appointed a 
committee to watch all blasphemous pub
lications, on whose reports several books. 
religious or controversial, were ordered 
to he burnt. 

The parliament of 1656 appointed a 
committee to consider the way of sup
pressing private presses and regulating 
the press, and suppressing and preventing 
scandalous books and pamphlets. The 
Protector Cromwell enforced these re
straints in order to prevent the agitation 
of political questions. In October, 
1653, the council at Whitehall ordered 
that no person shall presume to publish 
in print any matter of public news or 
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intelligence, without leave and approba
tion of the secretary of state. There 
appeared also an order of the protector 
and council against printing unlicensed 
and scandalous books and pamphlets, and 
for regulating printing. Cromwell how
ever was disposed in general to rescue 
the victims of religious intolerance from 
the hands of their persecutors, the lnde
peudents and the Presbyterians. 

After the Restoration, Roger Lestrange 
was appointed licenser of printing. He 
wrote in 1663, ' Considerations and Pro
posals in order to the Hegulation of the 
P1·ess.' Lestrange seems to have re
tained his office till the revolution of 
1688, when he was succeeded by Fraser, 
who, it was said, was shortly after re
moved from his office for having allowed 
Dr. Walker·s 'True Account of the 
Author of Eikon Basilike' to be printed. 
Edmund Bohun, a Suffolk justice, was 
appointed in Fra8er's place. In a pam
phlet printed in London in 1693, en
titled ' Reasons humbly offered for the 
Liberty of Unlicensed Printing; to 
which is subjoined the just and true 
Character of Edmund Bohun, the Li
censer of the Press, in a Letter from a 
Gentleman in the Country to a Member 
of Parliament,' there is a specimen of 
Bohun's licences: "You are hereby al
lowed to print and vend a certain book, 
. • • • . . . . , and for so doing this 
shall be your sufficient warrant. E. B." 

The act passed under Charles II., in 
IG62, which wa-<, with few alterations, a 
copy of the Parliamentary ordinances 
concerning the licensing of printing, ex
pired in 1679, but was revived by statute 
I Jae. II. c. 17, and continued till 1692. 
J t was then continued for two vears 
longer by statute 4 William and J\iary, 
c. 2-!, and it expired in 169-!, when the 
licensing system was finally abolished in 
England; but the question of its revival 
was repeatedly agitated in parliament, as 
we see by a paper dated 1703, entitled 
' Reasons against restraining the Press,' 
which deprecates the intention of re
viving the licensing system; and by a 
much later and bolder pamphlet dated 
1729, styled, ' Letter to a Great Man 
concerning the Liberty of the Press.' 
.. Under the old French monarchy, all 

I
works previous to being printed were to 
be examined by the royal censors; and 
if approved, were signed with their per· 
mission. The French censorship was 
originally in the hands of the bishops, 
for all matters concerning religion and 
ecclesiastical discipline. By degrees the 
bishops delegated this power to the 
faculty of theology, and the Parlia
ment of Paris sanctioned the practice. 
The manuscripts were laid before the 
faculty, which appointed two doctors of 
divinity to examine them. The doctors 
marle their report to the general assembly 
of the faculty, which approved or re
jected the work. Prelates themselves 
were not exempt from this rule. The 
leamed Cardinal Sadoleto, while Bishop 
of Carpentras, was refused permission to 
print a commentary which he had written 
on the Epistle of Paul to the Romans in 
1532: Cardinal Sauguin was likewise 
refused permission to publish a work in 
1542. As at that time a number of 
heterodox books were pouring into 
France from abroad, the Parliament of 
Paris, by a decision of the year 1542, 
auth.orist:d the faculty of theology to ex· 
amine all books imported from foreign 
countries. Towards the beginning of 
the following or sewntl'enth century, 
the great increase and accumulation of 
new books having induced the exaruin· 
ing doctors to omit their reports to the 
assembly of the faculty, the asse~l:ly 
issued an order to the said examrners 
not to give their approbation. to ~ew 
works withont mature cous1derat10n, 
undt•r penalty of rnspension from their 
office. In 1624 the faculty itself being 
divided into parties on some matters of 
controvel'Sy, Dr. Duval, the lead~r of 
one of the parties, obtained the king's 
letters patent for himself and thre~ of 
his colleagues, by which they o?tamed 
the exclusive authority of approvmg all 
hooks concerning religion and church 
discipline. The faculty remonstra.ted 
against this innovation, but the king 
maintained his appointment. Af~er 
Duval's death, the faculty resumed 11.S 
old powers; but in I Ci53, the contr?versy 
conceming gract• having given birth to 
a multitude Of polemical works, co~c.erad 
ing which the faculty itself was d1v1dc 
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in opinion, the chancellor Seguier took 
from it the censorship; and he created 
four censors, with an annual stipend, to 
examine all works without distinction. 
Before that time it appears that works 
uuconnected with rdigion were ex
amin~d by the l\Iaitres des llequetes. 
But e'·er since 1()53, the appointment of 
the censors rested with the chancellor. 
They were styled Hoyal Censors, and 
their number was gradually increased. 
They were distributed into seven classes, 
according to the nature of the works 
which they had to examine, namely, 
theology, jurisprudence, natural history 
and medicine, surgery, mathematics, 
history aud belles lettres (which class 
had the greatest number of censors at
tached to it); and lastly, geography, 
navigation, travels, and "ngraviugs. 
No work could be J!lrinted or sold unless 
it was previously examined aud ap
proved by one of the Hoyal Censors. 
The lieutenant of police had untler him 
a censor who examined all dramatic 
works, before they could he performetl. 

A_t the Hevolution the censorship was 
ab~hshed. The republican constitutions 
which were proclaimed in succession ac
knowledged the principle of the liberty 
of t~e press, but amidst the struggle of 
parties, that principle was often over
looked, and journals ancl other works 
obnoxious to the rulin" faction of the 
day were seized, and the authors or 
editors imprisonea or transported. 
Throughout the whole period of the 
~o-call~d French Uepublic, liberty ex
!sted m name, but not in reality; and 
it was the experience of this that made 
pe?ple acquiesce in B011aparte's dictator
ship. After the revolution of Brumaire, 
when Bonaparte was proclaimed First 
Consul of the French Hepublic, with 
powers more extensive than most kings, 
the question of the press attracted his 
early attention. Ile said one day in the 
Council of State, that the character of 
t!1e French nation required that the 
hberty of the press should be limited to 
works of a certain size; but newspapers 
an~ p~mphle!s ought to be ~uhject to the 
st~1ct mspect10n of police. I\o censor
s~ip '.'"as established by the Consular con
stitution, but the newspaper press was kft 

at the mercy of the executive. By a de
gree of the 2ith I\ivosc, 1800, the num
ber of newspapers at Paris was fixed, 
and the etlitors were forbitlden to insert 
any article " derogatory of the re
spect due to the institutions of the coun
try, the sovereignty of the people, and 
the glory of, the French armies," or of
fensive to the governments and nations 
which were the friends and allies of 
France, even if such articles should be 
extracted from foreign journals, under 
pain of immediate suppression. The 
l\Iouiteur was announced to be the only 
official junmal. The Ami des Lois was 
suppressed on the 3rd Prairial, 1800, by 
the order of the Consuls on the report of 
Lucien Bonaparte, Minister of the In
terior, for having thrown ridicule on 
the members of the Institute. Under 
such discipline the numl10r of snbscrib
ers to the newspapers of Paris dwindled 
rapidly from !i0,000 to less than 19,000, 
and the 1\loniteur inserted the statement 
as a subject of congratulation. The ~Iinis
ter of the Interior had the censorship of 
dramatic compositions before they could 
be brought on the stage. 

Napoleon was not friendly to liberty of 
any kind, and still less to that of the 
press. He fdt very sore at the jibes and 
sarcasms of the Euglish journals, which 
he had translated to him; and he insisted 
that no word, however offensive, should 
be omitted. \Vhen the organic law was 
discussed in the Senate, which was to de
clare him Emperor, some one spoke of 
guarantets to be given to the nation, and 
mentioned the liberty of the press among 
the rest. Napol eon contented himself 
with appointing a committee in the Senate 
with the nominal office of protecting the 
liberty of the press, which was both a 
misnomer and a sinecure. 

In 1806 there appeared an instance of 
renewed book-licensing. A urama of 
Collin d'Ilarleville, making part of the 
series of his works, bore the followiug 
licence: 'Seen and alloweu to be printed 
and published, by decbion of his Excel
lency the Senator l\Iinister of the General 
Police, dated 9 Prairial, year xru. By 
o~·der of his Excellency the chief of the 
department of the liberty of the press, 
P. Lagarde.' The Journal of the Empire 
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inserted this novel document in its co
lumns; upon which the official l\foniteur 
observed, in a tone of ill humour, that 
the Emperor had been surprised to learn 
that an estimable writer like ::\I. d'Ilarle
ville should need permission to publish a 
work bearing his name ; that there existed 
no censorship in France; that any French 
citizen could publish any book that he 
thought proper, beiug responsible for its 
contents before the tribunals, and pursuant 
to a decree of his l\Iajesty, if charged with 
any thing derogatory to the power of 
the Emperor and the interests of the 
country. 

In Napoleon's kingdom of Italy the 
censorship was likewise declared to be 
abolished, but on the day of the pu\Jlica
tion of a work two copies were to be 
deposited at the office of the l\Iinister of 
the Interior. A commission, styled like
wise "of the liberty of the press," examined 
the book and made its report to the l\Iin
ister, who, if he saw reason, stopped the 
sale of the work, and ordered the author 
or printer to be arrested and tried. Those 
who wished to avoid such risks, were 
allowed to !av their l\IS. before the com
mission, wliich returned it with such 
corrections or suppressions as it thought 
advisable. This was called the facultative 
or optional censorship. 

At last, in 1809- lO, the project of a 
definitive law concerning the press in 
France became the subject of frequent 
discussions in the Council of State, in 
which Napoleon took a part. "I conceive," 
said he, "the liber: y of the press in a 
country where the government is acted 
upon by the influence of the public 
opinion, but our institutions do not call 
upon the people to meddle with political 
affairs; it is the business of the Senate, 
the Council of State, and the Legislative 
Body, to think, speak, and act for the 
people, and the liberty of the press would 
not be in harmony with our system, for 
the manifestation of the power of public 
opinion would only be productive of dis
turbance and confusion." On the question 
of the censorship the more liberal coun
cillors of state argued in favour of the 
optional censorship, by which authors 
who of their own accord laid their works 
before the censors, b!'iould be relieved 

from further re>ponsibility after publica
tion. "Those councillors who were for a 
previous and obligatory censorship, such 
as Cambacer~s, l\Iole, l'asquier, Portalis, 
and Hegnier, maintained that writing for 
publication was a species of teaching, and 
that in a country like France, where pub
lic instruction was so organized and regu· 
lated as not to be permitted to spread any 
dangerous doctrine, it would be incon· 
sistent to allow writers to assume uncon· 
trolled the mission of teaching whatsoever 
they plea:;ed. No mode of teaching or 
influencing the public mind ought; to 
escape the vigilance of the authority of 
the state. Under every government. 
those who addressl'd publicly a certain 
number of persons were watched; ajor· 
tiori, .those who by their writings ad
dressed themselves to all men, ought to 
be watched also. It had been said erro
neously that the right of puulishing was 
a natural facn'tty ; the art of printiug is a 
social inventiou, and as such is subject, 
like all other inventions, to administrative 
regubtions in order to prevent its being 
abused. ·without the previous censorship, 
the suppression of a mischievous book 
after publication came too late." (Sittings 
of the Council of State of the 11th and 
25th of October, 1809, in Thibaudeau, 
Jiistuire de la Prance et de 1fopolt!on, cb. 
67.) Napoleon was not for the obligatory 
and previous censorship, because it might 
find itself placed in an awkward dilemma, 
especially with regard to certain books 
which appeared to have a sceptical or 
heterodox t~ndency. H,; preferred the 
optional censorship, leaving however to 
the proper authorities tlie power of _stop
ping the printing or seiziug the prmted 
copies of any work which they thought 
dangerous. He was inexorable towards 
offences ao-ainst the state. The decree of 
February,bl810, which was the r~sult of 
these discussions, appointed a .direct?r· 
general of the press, with auditors, !D· 

spectors, and censors, under t~e control 
of the Minister of the Interwr. The 
number of printers was to be fixed in 
every department; sixty was the number 
fixed for Paris: printers as well as book· 
sellers were to take licences and swear 
fidelity to their country and the Ernpei;or. 
Printers wer~ forbidden to print anythmg 
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derogatory of the duties of subjects to
wards their sovereign, or of the interests 
of the state. Parties offending were to 
be brought before the courts, and punished 
according to the Penal Code; besides 
which the Minister of the Interior had 
tbe right of depriving the printer of his 
licence. Before setting up a work, the 
printer was to transmit the title of it, with 
the name of the author, if known, to the 
director-general, and likewise to the pre
fect of the department, declaring his in
tention to publish the work. The director
general conld, if he chose, ask for the MS., 
and send it to one of the censors for 
examination..After the censor liacl made 
his report, the director would point out 
such alterations or suppressions in the 
text as he thought proper, and which 
became obligatory upon the author or 
printer, who however had the right of 
appealing to the Minister of the Interior, 
who forwarded the MS. to another censor, 
who made his report to the director
general, and the director-general, assisted 
by other censors, decided finally upon the 
matter. 

Authors or printers had the option of 
submitting their MSS. to the examination 
of the censors pre".ious to printing. But 
ev~n after being examined, a pproved, and 
prmted, a work could be seized and its 
sale stopped by the minister of police, who 
was howewr to forward it with his re
marks~ within twenty-four hours, to the 
Coun~1l of State, which judged finally 
upon It. A well known instance of this 
occurred with regard to Madame de Staci's 
boo~ on Germany, which was seized after 
havmg been examined and printed, and 
the whole edition was destroyed. " Your 
book is not French. and we are not re
duced to seek for models am on O' the na
tions which you admire," was th~minister 
of p~lice's (Savary) reply to Madame de 
Stael s remonstrances on the subject. 

Books printed abroad could not be im
~orted into France without permission 
from the d!rector-general. 

1:he pohc~ had the ctensorship of dra
matic works mtendcd for the stage. Only 
one newspaper was allowed in each de
~artment, with the exception of Paris 
s b' 	 ' u. ject to the approbation of the respective 
piefect. 	 Such was the condition of the 

VOL. II. 

press in France during the latter years of 
Napoleon's empire. 

At the first restoration of the Bourbons, 
in 1814, an article of the Charter of Louis 
XVIII. acknowledged that" Frenchmen 
had the right of publishing their opinions 
by means of the press, conformably how
ever to the laws enacted for the repression 
of any abuse of the liberty of the press.'' 
Soon after, the Abbe de l\fontesquiou, 
Minister of the Interior, laid before the 
chambers the project of a law concerning 
the press, the effect of which would have 
been nearly to destroy its freedom. He 
proposed that all works of less than thirty 
sheets were to be subject to a previous 
censorship (censure prealable ), excepting 
those in the dead or foreign languages, 
bishops' charges, pastoral letters, and cate
chisms and prayer-books, and memoirs 
of literary and scientific societies. This 
project was examined by a commission of 
the chamber, which rejected in its report 
the previous censorship. The article 
eight of the charter said that the law
should repress the abuse of the liberty of 
the press, but the ministerial project by 
its previous censorship tended to prevent 
it by suppressing the liberty altogether. 
The discussion was warm. l\fontesquiou 
maintained that to prevent and to repress 
were synonymous. He at last agreed to 
exempt from the previous censorship all 
works of twenty sheets and above, instead 
of thirty. With this modification the bill 
pas~ed both houses by• considerable ma
jorities. A council of twenty censors 
was appointed. The office of director
general of the press was retained. Every 
printer was obliged to give notice of each 
work that he intended to print, and to 
deposit two copies of it, when printed, at 
the director's office, before he published 
the work. 

'"hen Napoleon returned from Elba, 
in 1815, he did not enforce the previous 
censorship, because, said he, they had 
puolished whatever they pleased against 
him under the Bourbons, and the matter 
was now exhausted. The other regula
tions however concerning printing and 
publishing were maintained, and the press 
and the emperor were often at variance 
during the hundred days. The previous 
censorship was temporarily r~-established 

:Ip 
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and abolished again under the second 
restoration of Louis XVIII. After 
Charles X. came to the throne, he abo
lished the previous censorship altogether, 
and by so doing he gained a momentary 
popularity with the Parisians. But the 
press, and especially the newspaper press, 
did not show any great extent of gratitude 
for the boon, for it proved throughout his 
reign a sharp thorn in his side, as may be 
seen by the famous report of his ministers, 
upon which report the ordinances of July, 
1830, were based. That report was at
tributed to M. Chantelauze, the keeper of 
the seals, but it was signed by all ·the 
ministers. It contains an able, an elo
quent, and, in the main, a true exposition 
of the crafty and persevering course of 
conspiracy by which the press was con
stantly exciting or feeding a determined 
hostility towards the king and his govern
ment, casting suspicion upon and mis
representing all their acts, even those 
which were evidently beneficial and libe
ral, because they proceeded from persons 
whom the press itself had rendered un
popular, appealing to the passions and 
prejudices of a susceptible and unin
structed multitude, and thus rendering, 
in fact, government impossible. This 
report is a very interesting historical 
document, and ought to be read by those 
who wish to form a dispassionate judg
ment of the press, and its powers for good 
and evil. "At all times,'' said the minis
ter, "the periodirnl press had been, as it 
was in its nature to be, an instrument of 
disorder and sedition." Accordingly the 
first of the ordinances of Charles X., 
signed the 25th of July, suspended the 
libe11y of the periodical press; no journal 
was to be henceforth published without a 
special authorization of the government, 
which was to be renewed every three 
months. All pamphlets or works under 
twenty sheets of letter-press were made 
subject to the same authorization. The 
ordonnances however were resi~ted, and 
the revolution of July was the result. 
The revised charter which was after
wards promulgated, 'Charte de 1830' in 
its seventh article, says: "French~en 
ha~e thi; r!ght of publishing and printing 
their opm10ns, conformably to the laws. 
The censorship shall never be re-estab

lished.'' New laws however were enacted 
to repress the abuses of the press, among 
which the law of the 9th of September, 
1835, is, we believe, the latest. It em
bodies or refers to many of the former 
laws of the Empire and the Restoration. 
It specifies the crimes and misdemeanors 
committed. by means of the press, and 
assigns the penalty to each. The pro
prietors of political journals are obliged 
to deposit a considerable sum in lthe 
treasnry as a security for their good be
haviour. One hundred thousand francs 
(four thousand pounds sterling) is the 
deposit required for a daily Paris news
paper, and one half the sum for a weekly 
paper. 

There is a material difference, in all 
the constitutions which have been framed 
for France, and for other countries on the 
model of France, between the abstract 
constitutional principle, such as liberty .of 
the press, individual liberty, &c., an~ its 
application as modified by the vanous 
codes of laws, which are chiefly those of 
Napoleon. However, tl1e press is cer
tainly more free in France than it was 
under Napoleon or the old monarchy, 
but it is still far from having attained t~e 
wide uncontrolled freedom of the press m 
England, which may be truly said to be 
the freest in the world. The surest 
method of convincing oneself of this 
would be to pick out two or three of the 
more ultra-liberal English or Irish pap~rs 
and examine them according to the exist
ing laws in France, which consti~ute ~-?at 
is called the 'Code de la Presse, not1cmg 
how often they would be found to haYe 
offended against the proYisions of that 
code, and ,ihat penalties they would h~\'e 
incurred for each offonc<'. The penalties 
in the French code of the press are very 
severe. 

The absolute monarchies of Europe, 
Russia, Austria, Prussia, and th~ Italiau 
States, retain the obligatory prev10us .ceu· 
sorship of the press, which i.s denved 
from the very principle of their gove~· 
ment, that of parental authority ?ver their 
subjects. In some of the I tahan States 
there is a double censorship; one ~Y. an 
ecclesiastical and the other by a pohucal 
censor. But even then it happens some· 
times that after a work has passed the cen
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sorship and obtained the "imprimatur," 
something obnoxious is discovered which 
had escaped the censor's penetration, and 
the book is seized rnd confiscated. 

In the republics of Switzerland, the 
censorship existed before the organic 
changes which have taken place in most 
of the cantons since 1830. All previous 
censorship is now abolished, bnt the laws 
in some of the cantons are very restrictive 
of the liberty of the press, and especially 
of the newspaper press, on matters of 
religion. Generally speaking the press is 
free&t in the Protestant cantons. 

By the last Spanish constitution, of 
1837, art. 11, "All Spaniards may print 
and publish their thoughts freely, without 
previous censorship, but subject to the 
laws. The determination of offences by 
means of the press belongs exclusively to 
juries empannelled for that purpose." 

The constitution of Portugal establishes 
no previous censorship, but refers to the 
laws for repressing the abuses of the 
press. 

By the constitution of the kingdom of 
Greece of 1827, "the Hellenes have the 
right of publishing freely their thoughts 
by means of the press, abstaining however 
-1, from attacking the principles of the 
Christian religion; 2, offending decency 
~nd morality; 3, indulging in personal 
msult and calumny." 

The Swedish constitution of 1809, pro
mulgated under King Charles Xlll., 
enacts that the states of the kingdom in 
ever! new Diet shall appoint a committee 
of six members, well informed persons, 
among whom must be two jurists, for the 
purpose of maii,taining the liberty of the 
press. The committee will examine all 
MSS. which sl,a!l he laid befora it by 
an_y author or bookseller, and if the com
mittee declares that the work is fit to be 
printed, the ~uthor and publisher are 
thenceforth discharged from all further 
responsibility. The Chancellor of Justice 
of the. State is by right President of the 
Committee.. But this is a voluntary and 
not an obligatory previous censorship. 
By a former resolution of the Diet of 
li88, books of controversy which attack 
the established religion (the Lutheran or 
Augsburg Confession) or support the 
tenets of other communions, are excluded 

from the liberty of the press. Persons 
guilty of libel and other offences by 
means of the press are tried by a jury. 
By a law enacted by the Diet in 1812, 
a newspaper which insults or defames a 
foreign government friendly to Sweden, 
is liable to be suppressed by order 
of the chancellor, without any other 
formality. This has occurred repeatedlv, 
but then the paper appears again the nei'.t 
day under a slightly altered title; for 
instance, the Argus is suppressed, hut is 
continued under the title of Argus II. or 
Argus III. 

The constitution of Norway proclaimed 
in the Storthing of Eidswold, November, 
1814, enacts that no one shall be pro
secuted for his printed writings, unless he 
wilfully and evidently manifests or en
courages others to manifest disobedience 
to the laws, contempt for religion, mo
rality, or the constitutional powers, or 
resistance to tl1e constitutional authorities, 
or is guilty of defamation and libel 
against any one, in which case he shall 
be fined by the tribunals. 

The constitution of the Netherlands of 
1815, which is still in force in the king
dom of Holland, says, art. 227, "The press 
being the fittest means to spread know
ledge, every one has a right to make use 
of it to communicate his thoughts, without 
needing previous permission. But all 
authors, printers, editors, or publishers, 
are answerable for those writings.which 
attack the rights either of society or of 
individuals." 

By art. 18 of the constitution of Bel
gium the press is declared to be free; no 
censorship can ever be established. Au
thors, editors, and printers are not re
quired to give security. Offences com
mitted through the press are tried by the 
ordinary courts. 

In Denmark, an ordinance of Christian 
VII., dated September, li99, on the sub
ject of' the press, abolishes the previous 
censorship, but imposes severe penalties 
on those who oflend through the press; 
death is the penalty for any person who 
shall excite rebellion or provoke a funda
mental change in the constitution of the 
monarchy. \Yhoever censures or defames 
or excites hatred or contempt against the 
constitution of the kingdom and the go· 

2P2 
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vernment of the king, either on general 
grounds or on the occasion of any par
ticular act, shall be banished for life, and 
if he returns without permission, shall be 
sent to hard work for life. Whoever 
shall censure or vilify the monarchical 
form of government in general shall be 
exiled from three to ten years. Any libel 
against the person and honour of the 
king, or any member of the royal family, 
shall be punished with exile. Whoever 
publishes a work tending to deny the 
existence of God, or the i=ortality of 
the soul, or to cast censure or ridicule on 
the fundamental dogmas of the Christian 
religion, is to be banished likewise. Any 
one who shall attack or ridicule the tenets 
of the other Christian communions tol
erated in the kingdom, shall be punished 
hy a short imprisonment on bread and 
water. The same punishment is assigned 
to those who shall offend public morals 
hy their writings. Any one defaming 
a foreign prince friendly to Denmark, or 
ascribing to his government any unjust or 
disgraceful act, without quoting any au
thority, shall be sent to hard work in 
a house of correction for a limited period. 
· The liberty of the German press, or 
the thing so called, varied in former 
times according to the spirit of the dif
forent governments. As long as the 
emperors of the house of Arn;tria were 
under the influence of the Jesuits, they 
tried to establish certain rules in order 
to check the press equally all over the 
empire, and an imperial commission was 
appointed, which sat at Frankfort on the 
Main, to watch over the productions of a 
host of authors. The states of the 
empire however showed little deference 
to imperial orders; many of them al
lowed the press nearly complete free
dom; and Saxony being foremost among 
them, the booksellers ceased to assemble 
at Frankfort, and chose Leipzig for the 
centre of their extensive trade, which it 
has remained ever since. King Frederick 
II. of Prussia granted liberty to the 
press "because it amused him "' but he 
cautioned the editors of newspapers "to 
act cum grano salis, and especially not to 
give offence to foreign states." The cen
sorship was abolished in Bavaria in 1803 · 
i1l Hesse and Mecklenburg it existed only 

occasionally; and in Holstein the press 
had al ways been free ; but these were 
exceptions, and in most of the Roman 
Catholic states, especially in Austria, the 
press was most arbitrarily checked. The 
great exertions of the German nation to 
put down tlie power of Napoleon and re
establish most of their petty princes on 
their thrones, seemed to deserve some re
ward, and the princes consequently pro
mised, in Art. 18 of the Act of Con
federation, " that the diet should occupy 
itself in its first meeting with fixiug 
general rules concerning the press in 
Germany." The nation thought that 
such rules would be in favour of the 
liberty of the press, but it soon became 
manifest that they were greatly mistaken 
in forming such sanguine hopes. Several 
of the minor states, however, abolished 
the censorship; as Nassau in 1814, WUr
temberg in 1815, and Saxe-Weimar in 
1816. The political agitation of Europe 
after the downfall of Napoleon, and the 
desire of a new order of things, which 
seemed to take the same turn in Germany 
as in Spain and Italy, caused the German 
rulers to hold a congress at Karls.ha~ in 
1819, by which the German per10d1cal 
press was enslaved by the decisi?n 0at 
all books or other printed pubhcat10ns 
under twenty sheets should ~e .subjec~ed 
to a censorship. The spmt wh1c~ 
directed this censorship was most arbi
trary and harsh, aud Jed to collisions of 
the most dangerous kind between the re· 
presentative bodies of the states and the 
rulers. Nor was the liberty of the press 
for books above twenty sheets _respected, 
and political authors especially ~x
perienced many persecutions, while, 
strangely enough, religious matters 
might be treated with perfect freedom. 

The French revolution in 1830 pro
duced most salutary effects in G~rmany. 
The people rose in arms, demandrng c?n· 
stitutional rights, and above all a free 
press, and the rulers were i? some state~ 
compelled to grant their claims. In § 3, 
of the new constitution of the electorate 
of Hesse, it is said that the press and the 
book trade shall enjoy cmnplete Jiber'.J• 
and that the censorship shall onlt. e:-ist 
in cases specified by the di~t. ts1milaf 
laws were made m the kmgdoms o . 

http:Karls.ha
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Saxony and Hanover, in Brunswick and 
most of the minor states. The most 
liberal regulations for the press were ob
tained by the chambers of the grand 
duchy of Baden, in December, 1831; but 
the tear of the French revolutionists 
having then subsided, the laws of Baden 
as to the press were declared by the diet, 
in 1832, to be contrary to the general law 
(the decree of Karlsbad of 1819), and 
the press in Baden was once more en
slaved. On the 28th of June, 1832, the 
diet resolved that care should be taken to 
compel the editors of newspapers and 
other political productions to keep within 
proper limits in publishing the debates of 
the representative bodies, and the diet of 
1836 declared that editors of newspapers 
and political writers should publish no 
accounts of such debates except those 
publishe1l in the government papers, or 
extracts from them. Since that time 
there has been a visible reaction against 
the freedom of the press, though the 
censorship is much more severe against 
pol~tical and historical publications than 
agamst other works. It was hoped that 
the present king 'of Prussia, who mani
fested very liberal sentiments when his 
kingdom was threatened with a French 
invasion, would grant a free press ; but 
that fear having ceased in 1841, the king 
gave fresh orders to adhere strictly to 
the decree of Karlsbad, so that now only 
books above twenty sheets are exempt 
from the censorship. There are, how
ev~r, plenty of means in Prussia, as well 
'.18 m the rest of Germany, for prevent
mg authors from publishing works of a 
tendency contrary to the views of its 
~ver;iment ; for nearly all men of 
sc1ent1fic attainments, being in the service 
of government, expose themselves to 
dangerous consequences unless they act 
as Frederick the Great recommended, 
" cum grano salis." A proof of the in
~uence of the government in this respect 
is the strange change in the spirit of so 
many Prussian authors since the accession 
of the present king. Previous to this 
event the worship of the philosophy of 
~egel was almost necessary for obtain
i~g places under government : the present 
kmg, however, was known to be opposed 
to Hegel, and no sooner was he king 

than Hegel was abandoned by most of 
his disciples, and those who stuck to him 
were attacked without mercy. Great 
numbers of Prussian authors, who were 
not known for their piety before the 
king's accession, became known for it 
after. The only country where the press 
was free, in spite of the decrees of the 
diet, was the duchy of Holstein, as men
tioned above : and the most Iiberal Ger
man works were printed and issued by 
the publishers at Altona: but since the 
dissensions between the German and the 
Danish populations of the kingdom of 
Denmark, the periodical press in that 
duchy has been enslaved to such a degree 
that even suspicious mnsic has not passed 
the scissors of the censors, as we read in 
a late number of the 'Hamburger Cor

respondent.' 


· In the political systems prevalent in 

Germany, censorship is one of the various 

functions of the police, a word which 

among the German theorists has a much 

larger meaning than we are accustomed 

to give to it. The direction of the cen

sorship was accordingly in the hands of 

the ministers of police. The present 

king of Prussia, however, established an 

Ober-Censur-Ilehiirde, or a commission 

charged with the di.rection of the cens~r
ship and the supermtendence of the dif
ferent censors in the provinces. A similar 
arrangement was lately made· in Austria: 
the censorship was taken from the 
minister of police, and intrusted to a 
commission, as in Prussia, which is 
under the control of the minister of the 
interior. 

(Conversations-Lexicon, Supplem.ent, 
Art. Pres.ifreiheit ; Lesur, Annuaire ; 
Venturini, Chronik des lYeunzelmten 
Jalirlmnderts.)

The constitutions of the various States 
composing the Nort~ American Union 
admit the absolute liberty of the press. 
There is of course in each state a law of 
libel, sufficiently strict, concerning which 
it may be entertaining to read Cobbett's 
account of his own trial, entitled 'A 
Republican Judge,' under the assumed 
name of Peter Porcupine. In the sl.ave 
states there are very severe laws agamst 
interfering by the press with the great 
question of slavery. It has been stated 
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that abolitionist newspapers are seized at 
the post-office. · 

The republics of Spanish America 
likewise acknowledge the principle of the 
unfettered liberty of the press, however 
it may have been often violated in prac
tice amidst the never ending factions and 
civil wars of those countries. The con
stitution of the Brazilian Empire esta
blishes the freedom of the press without 
any censorship; but an author is liable 
to punishment in such cases as are pro
vided by law. 

(Beckmann, History qf Invention•; 
Burton, Diary ; Encyclupedie lrletho
dique, section " Jurisprudence," art. 
" Censure des Livres ;" Thibaudeau, 
Histoire de la France et de Napoleon 
Bonaparte; Bacqua, Codes de la .Legisla
tion Pra119ai•e, 1843; Collection de Con
·•titutions et Chartes, by A. Dufau, etc. 
Paris, 1830; and the other works and 
pamphlets quoted in the course of this 
artiele.) 

PRESUMPTION. A presumption is 
-rnriously defined. The' following is a 
definition:-" A presumption may be de
fined to be a belief as to the existence of 
a fact not actually known, arising from 
its necessary or usual connection with 
others which are known." (Starkie, Law 
ef Evidence, i. 23.) In another passage 
(p. 1234) the same definition is given in 
substance, with the word "inference" 
substituted for " belief.'' 

A fact may be proved by the immediate 
knowledge of the witnesses to it, which is 
called direct evidence. If it cannot be so 
proved, some other fact may generally be 
proved by direct evidence, from which 
the fact in question may often be inferred. 
If such other fact can be proved, and the 
existence of the fact in question can be 
inferred, such inference is a presumption. 
The inference may be either strictly lo
gical or necessary, or it may be only pro· 
bable, that is, the fact inferred may be 
!rue or it may not be true. If we cannot 
mfer from the fact proved that the fact in 
question may. be true, there can be no 
presumption at all as to such last fact. 
In all cases, then, in order to establish 
a presumption, there must necessarily be 
an inference from a fact or facts· but the 
inference may be either necessary or pro

bable. If necessary, it cannot, by the 
supposition, be disproved; if probable, it 
may either be disproved by evidence, or 
it may not be possible to disprove it for 
want of evidence, and yet the inference 
will still only be probable. 

Presumptions which are necessary can 
hardly ever be considered as not con
clusive in any system of law. Prernmp
tions which are only probable may by 
positive law be made as conclusive as 
necesrnry presumptions, that is, it may 
not be permitted to disprove them when 
they could be disproved ; or where such 
disproving evidence is wanted, and yet 
the inference is only probable, positive 
law may give it the same conclusive force 
as a necessary presumption. 

A presumption, when established, that 
is, a fact when presumed, is legally the 
same as a fact proved in such manner as 
the particular system of law requires such 
fact to be proved. If, then, the law. an
nexes any legal consequence to a given 
fact when proved, it annexes the rnme to 
it when the fact is legally presumed. It 
is on! y by virtue of legal , consequences 
being annexed to facts that they bec~me 
objects of jurisprudence. The establish· 
ment then of a presumption, in a legal 
sense, is only the establishment of a fact 
to which certain legal consequences are 
annexed. . . 

In our own system, the presumpt10n is 
sometime& made by a judge or a. number 
of judges, and sometimes by a JUI)", but 
the consequences are the same. ~ome 
writers say that presumptions are e1the~ 
"legal and artificial" or "natural. 
They divide "artificial or legal ~resump
tions" into two kinds immediate and 
mediate. "Immediate 'are those which 
are made by the Jaw itself dire~tly and 
without the aid of a jury. Mediate pre
sumptions are those which cannot be 
made but by the aid of a jury:". "~re
sumptions may therefore be dlVlded ~nto 
three classes : 1, Legal presumpt~ons 
made by the law itself. or presumptions 
of mere law; 2, Legal presumpt~ons t~ 
be made by a jury, or presumptJons o 
law and fact ; 3, Mere natural presumP,; 
tions, or presumptions of mere fact. 
(Starkie, p. 1241.) .. 

The first class _of presumptions, it 15 
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said, are either absolute and conclusive, 
or they may be rebutted by evidence to 
the contrary. The presumption of law 
that a bond was executed upou a good 
consideration cannot be rebutted by evi
dence, so long as the bond is unimpeached, 
that is, so long as it is admitted to be a 
bond. But though the law presumes that 
a bill of exchange was accepted on good 
consideration, it admits evidence to show 
that such was not the fact. Now this 
presumption of mere law is nothin~ more 
than a fact presumed by a judge or 
judges, to which fact so presumed, that is, 
so taken to be true, certain legal con
sequences are annexed or belong. It is, 
however, a very inaccurate expression to 
speak of a presumption of mere law; for, 
as the same writer says (p. 1242), "when 
the law presumes or infers any fact to 
which a legal consequence is annexed 
from any defined predicament of facts, 
the law in effect indirectly annexes to 
that predicament the legal consequence 
which belongs to the presumed fact." 

One presumption of mere law may be 
opposed by another, and the law, that is, 
the court, must then decide which is the 
stronger. · 

Presumptions of mere law, as shown, 
are s~ch as are made by the court. There 
are mstances of presumptions made by 
Act of Parliament, that is, the legislature 
has declared that a certain fact or facts, 
·when proved, shall be conclusive proof of 
another unproved fact which is not a 
n~cessary, and, it may be, is often not a 
highly probable inference from the proved 
fact. A statute. of 21 James I. c. 27 
(now repealed), made proof of the con
cealment of the death of a bastard child 
by the mother conclusive evidence of her 
having murdered it, unless she could 
prove that it was born dead. Sometimes 
an Act of Parliament declares that acer
tain presumption shall not be allowed or 
made. (~ & 3 Wm. IV. c. 71, s. 6.) A 
presumption of mere law is sometimes 
called an intendment of law. 
~r~umptions of law and fact are " also 

a~fic1al presumptions which are recog
msed a1;1d warranted by the law as the 
proper mf~rences to be made by juries 
u~der particular circumstances." (Star
kie, P· 1243.) In other words, these are 

facts which the law, that is, the court, 
will allow a jury to presume from other 
facts proved by direct evidence. When 
the presumed fact is declared by the jury 
to be a real fact, or is implicit! y declared 
in their verdict, the legal effect is the 
same as if it were presumed by the judge. 
Indeed it is said "that the inference 
(made by the jury) is never conclusive," 
which appears to mean that there are 
presumptions which are not necessary, 
and sometimes may not be highly pro
bable, but they are still such as a jury 
may make (at least under the direction 
and advice of the court), and their verdict 
will be good. " Thus a jury is required, 
or at least advised by a court, to infer 
a grant of an incorporeal hereditament 
after an adverse enjoyment for the space 
of twenty years unanswered." (Starkie, 
p. 1244.) On this subject it is said in 
another passage (p. 1214 J, "the presump
tion of right in such cases is not con
clusive; in other words, it is not an 
inference of mere law to be made by the 
courts, yet it is an inference which the 
courts aJ.vise juries to make whenever 
the presumption stands unrebutted by 
contrary evidence. Such evidence in 
theory is mere presumptive evidence ; in 
practice and efiect it is a bar." 

The third class contains "the natural 
presumptions of mere fact." "They are 
wholly independent of any artificial legal 
relations and connections, and differ from 
presumptions of mere law in this essential 
respect, that those depend upon or rather 
are a branch of the particular system 
of jurisprudence to which they belong; 
but mere natural presumptions are derived 
wholly by means of the common expe
rience of mal!kind from the course of 
nature and the ordinary habits of society." 
(Starkie, p. 1245.) This class of pre
sumptions properly belongs to a jury, and 
yet the courts will sometimes make pre
sumptions of this kind without the aid of 
a jury. These presumptions then are 
such as a jury may make without the ad
vice or direction of the court, and " it 
seems to be a general rule that whenever 
there is evidence on which a jury have 
founded a presumption according .to the 
justice of the case, the courts will not 
grant a new trial." (Starkie, p. 1247.) 
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Though this division of presumptions is 
far from being characterised by precision, 
it cannot be denied that it is a kind 
of index to the practice of the courts as 
to presumptions. The division is founded 
-first, on the fact that certain presump
tions, which are by no means necessary 
consequences from the facts proved, are 
admitted by the judges either as con
clusive or as valid, till they are dis
proved ; these presumptions are some
times macle by the court, but when it 
is necessary the conrt will permit or 
advise the jury to make them in order to 
arrive at a conclusion as to the fact in 
question: "aricl, secondly, it is founded on 
the different functions of the judge and 
the jury, the former declaring the law, 
and the latter finding the facts, when 
their assistance for that purpose is neces
sary. 

The presumptions of mere law, whether 
made by the court or by the jury under 
its direction, are really artificial rules of 
proof which have been established by 
judicial decisions, or which in any new 
case the court upon due consicleration will 
make, and if necessary will direct the 
jury accordingly. 

In those courts where there is no jury, 
one ground of the classification made by 
Starkie does not exist, and the judge 
makes his presumptions either in conf0r
mity to the technical rules of his court in 
cases to which they apply, or he makes 
his presumptions in cases where there are 
no technical rules, just as a jury does or 
any indifferent persons do upon facts sub
mitted to them for their consicleration. 

Presumption then is either a positive 
rule by which a certain conclusion is 
declared by statute, or by the judges. 
or by the jury under the direction and 
advice of the judges, to follow from cer
tain other proved facts ; or it is a con
clusion from certain other provecl facts 
which a judge or a jury may make if 
they fiud the probative force of the proved 
facts sufficient to induce them to make the 
inference called by Starkie a natural pre
sumption, or presumption of mere fact. 
Presumptions therefore are incident to 
ever:r head of law in which proof is 
reqmred; and the presumptions which 
are positive rules of law are part of the 

law of the things to which they relate. 
The subject of Presumptions is au impor
tant part of the law of Evidence, and 
it requires a better discussion than it has 
yet received. 

The term "prmsumptio" occurs occa
sionally in the 'Digest,' and in the sense 
of an inference from a fact proved or ad· 
mitted. (Dig., 22, tit. 3, s. 25.) The 
general rule as to proof is, that he who 
affirms must prove what he affirms. 
"There are, however, facts which are to 
be presumed until the contrary is proved, 
prmsumptiones; he who maintai11s such a 
fact is accordingly relieved from the proof 
of it: the burden of proof in reference to 
it is transferred to the opposing party, 
who maintains the non-existence of the 
fact; as for example, the continuation of 
a right which has once begun to exist is 
presumed, and consequently he who main· 
tains that it has ceased must prove that: 
he who affirms that he has a right, is only 
required to prove its acquisition, and not, 
what is contained in his affirmation, that 
he still has it." (Puchta, Cursus, &c., 
ii. 183.) 

(Bentham, Rationale ef Judicial Evi· 
dence; Starkie, On Evidence; Phillips, 
On Evidence.) 

PRESUMPTIVE HEIR. [DE· 
SCENT.] 

PRICE. Political economists speak 
both of natural or necessary price and 
market price. The natural price of com· 
modities, it is said, is as a general rule 
determined by the cost of production, or, 
in other words, by the amount of labour 
expended on them; and consequently 
equal quantities of Jabour will exchange 
for equal quantities of Jabour. The mode 
of ascertaining what are equal amounts 
of labour is not ancl cannot be clearly 
explained; and it is admitted that the 
equality of Jabour is not to be measured 
by time only, but the kind of labour must 
be taken into the account. This natural 
price is the same thing which i~ m~ant ~y 
the expression Heal Value, which 1s said 
to be dependent solely on the quantity of 
labour necessary for the production of a 
thing. The market price or exchan~eab~e 
value is that value in exchange which IS 

actually got for anything, which will not 
always be the same as the price called 
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natural or real; but the exchangeable 
value, it is said, never varies materially 
either above or below the real value. 
Accordingly the cost of -production is 
considered to be that which regulates 
market price, when industry is not re
stricted; but this , doctrine is sometimes 
announC€d with a limitation : the things 
produced must he such as can be indefi
nitely increased in quantity by the appli
cation of fresh capital an<l labour to their 
production. 

Accordi"g to this doctrine labour is 
the measure of real value, and real value 
never varies much from exchangeable 
value. But labour itself requires a repre
sentative, something that shall measure 
one kind oflabour compared with another; 
and gold and silver are commonly used 
for this purpose. But gold and silver 
also vary both in real value, as above 
explained, and in exchangeable value: 
the result of all which is, that there is no 
measure of the exchangeable value of 
a thing other than the amount of gold or 
silver or anything else that can be got for 
it. Things must be exchanged either by 
simple barter without any price being 
fixed on the things exchanged, or by an 
exchange of commodities in which ex
ch~nge tbe commodities have a money 
pnce.fixed upon them, or by giving gold 
and silver or other things which are cur
rent as coin for commodities. 

In nations called civilized the ex
changes are actually made by giving 
stamped metal for other things, or by 
s~~e arrangement which is equivalent to 
gmng stamped metal, so far as concerns 
the price of things. The exchangeable 
value or the market price of a thing is 
therefore the money which it really brings. 
He who has labonr to offer for hire and 
he .who by labour, or by labour' and 
capital combined, which is the accumu
lated result of labour, produce! a thing 
for sale, under the ordinary circumstances 
o~ society know pretty nearly what they 
wil! get for their labour; for the price 
which they will get is either a matter of 
contract with some determinate person 
or .persons, or it is that market price 
w~1ch, as .a general rule, varies during Ii· 
mited periods of time within certain limits 
that are tolerably well ascertained. The 

principle which determines whether a 
man will continue to offer his labour for 
the hire or price which at any particular 
time he can have for it, or will continue 
to produce things for the price which at 
any particular time he may be able to get 
for them, is stated in PoLITICAL Eco
NOMY. 

Some writers who have laid down the 
doctrines of natural and market price as 
above stated, have, however, not over
looked the facts which are exceptions to 
the doctrine. Professor Tucker remarks 
( 171e Laws of lVage.~, Prefits, and Rent, 
Introduction, p. 8), "All commodities 
may therefore be divided into two kinds 
as to their exchangeable value: one, that 
class which, being the product of man, 
will command as much labour in the 
market as it has cost to procure them; 
the other, the product in part of nature, 
in which the labour they will command 
may greatly exceed that expended in ob
taining them, accorJing to the proportion 
between the competition to possess them 
anJ the supply." The distinction here 
made is cited for the purpose of showing 
that some economists have perceived that 
the labour expended on things is not 
always the measure of their exchangeable 
value. It remains for economists to con
sider whether the labour expended upon 
anything can in any case with any pro
priety of language be considered the 
measure of its exchangeable value. La
bour, it is affirmed, gives to everything 
its exchangeable value, which is true. It 
is also said that the amount of labour 
regulates or determines the exchangeable 
value. llut it is admitted that the value 
of labour itself depends on the demand 
for it and t11e supply. Therefore, accor?
ing to this theory, exchangeable value is 
regulated or determined by labour; the 
exchangeable value of which labour is 
determined by something else. The 
term labour is here of course used in its 
comprehensive sense, as including all 
means, material and not material, by 
which anything is brought into that form 
in which men desire to have it, and 
brought to that place in which the men 
are who desire to have it. · 

The terms Natural Price and Real Va· 
lue, if they are taken to signify merely, as 
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they must be taken, the value which a 
man in his own estimation puts on the 
things which he has produced, may be 
convenient terms; though the word Na
tural is a word always liable to abuse, 
and Real is a singular kind of term to in
dicate the value which a man sets on his 
own labour. If he wants to keep the 
product of his labour for himself, ha may 
call it by any name that he likes. But 
as a general rule, the real value of a 
man's labour, that which he can realize 
for it, is the value of it to others, its 
exchangeable value. The exchangeable 
value of a thing is its realization : the so
called Real value is idealization, which 
often fails to become Ileality. 

A man may admit that labour is the 
sole source of wealth, and of all exchange
able value, and that the cost of production 
is an essential element in the exchange
able value of all commodities, without 
admitting that the cost of production 
is the regulator of selling prices. He 
may contend that in the actual operation 
of exchanges it is the efficient demand, 
the will and the power to purchase, com
bined with the supply that really regu
lates the selling price of all things. 

These two opinions are not so directly 
opposed as at first sight may appear. 
There are two ways of viewing the sub
ject of exch~,ngeable value. The mode 
which some economists adopt is to trace 
it from the operations of a rude and savage 
state to the complicated conditions of 
modern society-a process something like 
that of tracing government from a sup
posed state of nature to the actual condi
tion of existing governments. There is 
nothing gained by this mode of viewing 
the subject, and it involves the introduc
tion of certain hypotheses not necessary 
to the investigation. The other method 
is to view societies as they exist, and to 
analyse the complicated movements, in 
which consist their activity and energy. 
In this actual condition we know on what 
terms buyers and sellers meet in the 
market. Each brings to market what he 
does not want, and he gets what he can. 
Rach knows that the other expects and 
desires to make a profit by the exchange, 
a!111 that if there is not profit on both 
sides, or what both parties consider to be 

profit, the exchange will not continue. 
Each therefore has his own measure of 
that which he would give in exchange, 
and he is moved to produce what he 
offers in exchange by the general market 
price of that which he gives in exchange. 
His power to produce and his motive to 
produce are therefore regulated at each 
moment by something which is anterior 
to his production and which regulates his 
production. The exchangeable value of 
a thing therefore, as determined by the 
selling price at a given time or by the 
average of selling prices for a certain 
period, is in practice the real regulator of 
the labour of him who produces for sale. 
A man who ventures on the production 
of a new article can only guess whether 
it will exchange for such a value as will 
give him a profit: and he is often de· 
eeived. If he can produce a thing that 
is already in demand cheaper than it _has 
been hitherto produced, he has a certamty 
of a profit, and a larger profit on each 
single a1iicle than before, unless there are 
competitors in the market. Competition 
will reduce his rate of profit. Practically, 
the selling prices of any given time, or 
the average of such prices for a given 
period, regulate the operations of pro
ducers both as to the quality and the 
amount of the articles which they pr<>
duce. The producer has always regard 
both to the cost of that which he produces 
and the probable price that he cau get for 
it. The price that he can get cannot 
determine the cost of his production, ~or 
can the cost of his production determme 
the price that he can get for it; but ~e 
does produce with reference to a certam 
price which he expects to get. The 
consumer who buys his commodity never 
considers the cost of its production .. ~e 
simply avails himself of the compet1tion 
of the sellers to get it at the lowest ~arket 
price : if it is an article of necessity, he 
must buy so long as he has the means of 
buyino- · if it is an article of luxury, he 
will oft~n do without it, if the amount ~f 
the supply does not allow him to have it 
on his own terms · and he leaves the pro
ducers to make th'e best of their wares. 

The difficulty of attaining clear. co~
ceptions on all snch subjects as price is 
inseparable from the complicated nature 
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of the elements which enter into them. 
The fault of most economical writers 
consists in the absoluteness of the prin
ciples which they lay down, for there is 
perhaps no principle applicable to the 
operations of industry which is snscep
tible of being laid down in absolute un
<]ualified terms. Another obvious fault 
in some economical writers consists in 
not analysing the operations of society 
as they actually are, but in building up 
their theories almost entirely on certain 
axioms. 

Adam Smith's opinions on Price are 
contained in his seventh chapter: upon 
which see the notes in the edition of Smith, 
published by Knight & Co., 1840: the 
opinions of a modern school are contained 
in the article ' Political Economy' in the 
Edinburgh Supplement to the 'Encyclo
pa:dia Britannica.' This article, with 
some notes upon it by the Rev. J. 
M'Vickar, has been republished at New 
York. 

PRIMOGENITURE may be defined 
to be that rule of English law by which 
a title of dignity or an estate in land 
comes to a person in respect of his being 
an eldest male. If a man dies seised of 
real estate, of which he had the absolute 
ownership, without haviug made any dis
position of it by his last will, the whole 
descends to the heir at law, or customary 
heir; aml the heir at law is such by 
virtue of being the eldest male person of 
tJ:ose who are in the same degree of 
kmdred ~o the person dying, or the re
presentatlve of such eldest. male. lDES· 
CEN.T.] This is a case in which primo
gemture operates. A common example 
of primogeniture is where a father dies 
a~solutely entitled to real estate, and 
w1th01;t disposing of it by will, in which 
~ase lns eldest son takes it all. If land 
JS settled or entailed on a man and his 
male issue, the eldest son takes the land 
by two titles, first as being a mal'e, and 
next. as bei~1g the eldest son. The law 
of pnmogemture then only applies in the 
case of land when the owner dies with-
o~t having made any disposition of it by 
will, or w~ere the land is settled on a 
nihau and his male issue. It does not apply 
'!' en the interest in land is a chattel 

may be its duration; nor does it apply 
when real estate descends to daughters 
as coparceners. 

At present, those who are the absolute 
owners of large landed estates seldom 
die without making a disposition of them 
by will. In the case of lands which are 
settled, the person in possession is 
generally tenant for life, and the inherit
ance is entailed on the eldest son. When 
the eldest son is about to marry, it is 
usual for the father and son to take the 
usual legal steps (which they can do as 
soon as the son is of age) to unsettle the 
estate and obtain the absolute ownership. 
They then resettle the estate, making the 
father tenant for life as before; the son, 
who was before tenant in tail, is also 
made only a tenant for life ; and the in
heritance is settled, as before, on the 
eldest son of the intended marriage. 
Such eldest son takes the estate, not as 
heir, and therefore not by the law of pri
mogeniture, but he takes it as the person 
designated by the deed of settlement. 

\Vhen a man happens to be tenant in 
tail, he usually takes the legal st<·ps neces
sary (which he can do as soon as he is of 
age) to acquire the absolute ownership 
of the property, which he then generally 
settles again by deed or will, or disposes 
of absolutely. 

It is usual in England to settle all 
large estates, and the object of the settle
ment is to keep the estates together, and 
to perpetuate them in one family; but 
there is a limit to this power of settle
ment. A man cannot, either by deed or 
will, settle his land, so as to prevent the 
absolute ownership of it from being ob
tained, for a longer period than a life or 
lives of persons in existence at the time 
when the settlement takes effect, and 
twenty-one years more. 

Lands in GAVELKIND and BoROUGH 
ENGLISH are an exception to the general 
rule of law as to the descent of land. 

The law of primogeniture then only 
operates in the cases already explained ; 
and the system of settlements by which 
property is kept together in large 
masses is quite d.istinct in principle from 
the law of primogeniture. It is not the 
result of a law which favours primo

mterest, or a term of years, whatever , geniture, but it is the result of the legal 
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power which an owner of land has over 
it, and of the habits of the people. The 
various reasons which have laid the 
foundation of this habit, and which per
petuate it, are foreign to the considera
tion of primogeniture as a rule of law. 

In Virginia, after the Revolution, an 
Act was passed for converting estates tail 
into fee-simple, and at the same time the 
law of primogeniture was abolished. 
These laws have so far been in accord
ance with or have acted on public 
opinion, that a parent by his will now 
generally makes the same disposition of 
his property as the law makes in case he 
dies intestate. (Tucker's Life qfJejfer
son, i. 96, &c.) 

(Remarks on Primogeniture and En
tails; Hayes, Introduction to Convey
ancing.) 

PRINCE is the Latin word princeps, 
which was originally used to denote the 
person who was entitled Princeps Senatus 
in the Roman State. He seems to have 
been originally the custos of the city, and 
his office was one of importance. Sub
sequently it became a title of dignity, 
and theprincepswasnamed by the censors. 
(Liv., xxvii. 2.) Augustus adopted the 
title of princeps, as a name that carried 
no odit1m with it (Tacitus, Annal., i. 1); 
and this became henceforward the title 
of the master of the Roman world. Ac
cordingly the constitutions of the em
perors are called Principum (Gains, i. 2), 
or Principales. The word princeps is 
formed similarly to anceps, municeps, &c., 
and contains the same element as "pri-
mus." The word prince, which is de
rived from princeps, is now applied to 
persons who have personal pre-eminence, houses. The prior of Saint John ?f 
and especially to certain sovereigns of IJerusalem was equal to any abbot; yet 1.n 

In England it has sometimes been the 
practice of the heralds to speak of a duke 
as the high and mighty prince; but the 
word seems rather to be restricted among 
us in its application to persons who are of 
the blood-royal, that is, a son, grandson, 
or nephew of a king; and it would pro
bably be extended to the remote male 
posterity of such persons, though no case 
has arisen in the course of the last three 
centuries. But in its application it is 
merely a term of common language, not 
being conferred, like the title of duke, in 
any formal manner; and even the pre
cedence which is given to blood-royal has 
respect to birth, and not to the enjoyment 
of this word as a title of honour. The 
eldest son of the king or queen regnant 
is made Prince of Wales hy creation. 

PRINCIPAL AND AGENT. 
[AGENT.l 

PRIOii, PRIORY, ecclesiastical terms 
denoting certain monastic foundations, 
and the heads of such foundations. They 
differ in nothing essentially from the 
terms abbot and abbey. There were in 
England religious houses, the chiefs. of 
which were called priors, quite as rich 
and as powerful as many that had a chief 
who was called the abbot. Thus in 
Yorkshire there were two houses at no 
great distance from each other, called 
Roche and Nostel, the head of the former 
being an abbot and of the latter a prior, 
though Nostel was the more ancient. and 
more considerable foundation. Neither 
has the distinction respect to the order to 
which the house belonged; for Kirkstall 
had an abbot, while Fountains had o~ly 
a prior, and yet both were Cistercian 

small states who possess sovereign power; 
an_d also to ot.hers who possess the title 
without sovereign power or anything that 
distinguishes them politically from other 
nobles or persons who enjoy privileges. 
But the word seems not to have acquired 
s~ definite a sense~ that which belongs to 
kmg, duke, mar'lms, earl, and some others 
of th~ class; bu~ rather ~o denote persons 
of h1.gh ran~ m certam states, as in 
Prussia, Russia, Italy, and other conti
nental states, or persons who are junior 
members of sovereign houses. 

the main we find the greater monasnc 
foundations presided over by monks who 
were called abbots, as Glastonbury, Mal· 
mesbury, Tewkesbury, and others of 
ante-Norman foundation. In some ea_ses 
there was both an abbot and a pr10r, 
when the abbot was regar~ed. as the 
superior officer; and in the pr10ries there 
was often a second officer called the sub
prior. 

PRISONS. [TRANSPORTATION.) 
PRIVATE ACT. [PARLIAMENT.] 
PRIVATEER, a private ship of war, 
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fitted out at the cost of an individual for 
the purpose of carrying on hostilities on 
his own account, but with the permission 
of a belligerent state, against the public 
enemy. It is the practice of most nations 
to commission vessels of this kind as 
auxiliaries to the public force. The 
owners of them are licensed to attack and 
plunder the enemy, and their enterprise 
is encouraged by allowing them a large 
portion of any property which they may 
capture. It is usual for the country on 
whose behalf they carry on war to take 
security for their duly respecting the 
rights of neutrals and allies, and observing 
generally the law of nations. In Great 
Britain persons are empowered to fit out 
privateers by letters of marque, which 
are granted by the crown upon application 
in due form. (45 Geo. III. c. 72; 
Blackstone, Commentaries, i., p. 259; l 
Kent's Commentaries, 96.) 

PRIVILEGE (Privilegium, from the 
sense of which, however, it has been per
verted), a particular beneficial exemption 
from the general rules of law. The 
original sense of privilegium is explained 
m La~v. Privilege is of two kinds; real, 
attachmg to place, and personal, attaching 
to persons, as ambassadors, peers, mem
bers of parliament, and attorneys. 
~?rmerly many places conferred the 

pr!v1.lege of freedom from arrest, even in 
crmnnal matters, upon those who entered 
them; and even in later times many 
places existed which privileged those with
m them from arrest iu civil suits. Of 
these the most notorious were \Vhite 
Fryars, the Savoy, the Mint, and other 
places in. their neighbourhood. But by 
8 & 9 \\m. III. c. 2i, the privileges of 
all these places were abolished. However, 
~t the present time, no arrest can be made 
in the kiug's preseuce nor within the 
yerge of the palace of \vestminster, nor 
Ill any palace where he resides, nor in any 
place where the king's justices are sitting 
(?Inst., 148). Personal privilege, which 
gives ~reedom from arrest, is enjoyed by 
all suitors, co~nsel, witnesses, or other 
persons attendmg any courts of record 
upon business; or an arbitrator under a 
rule 0 f N' · · be . is1 pnns. This exemption is to 

mterpreted liberally and will not 
ther £ b ' ' e ore, e forfeited by taking refresh

ment after a suit, or by going other than 
the direct road to or from a court (Com., 
Dig., tit. 'Privileges'). The privileges of 
the members of the House of Peers and of 
the House of Commons are stated under 
PEERS and p ARL1AMENT. 

PRIVY COUNCIL (Consilium regis 
privatum, Concilium secretum et con
tinuum concilium regis). The privy 
council. or council table, consists of the 
assembly of the king's privy councillors 
for matters of state. During the existence 
of the Star-chamber, the members of the 
privy council were also members •f that 
court. Their number was antiently about 
twelve, but is now indefinitely increased. 
The present usage is, that no members 
attend the deliberations of the council who 
are not especially summoned for that pur
pose. Members of the privy council must 
be natural-born subjects of England, and 
are nominated by the king without any 
patent or grant. After nomination and 
taking the oath of office, they immediately 
become privy councillors. }'ormerly they 
remained in oflke only during the life of 
the king, who chose them subject to re
moval at his discretion; but by 6 Anne, 
c. 7, the privy council continues in ex
istence six months after the demise of the 
crown, unless sooner determined by the 
successor, and they are to cause the suc
cessor to be proclaimed. The privy coun
cil of Scotland is now merged in that of 
England, by 6 Anne, c. 6. The duties of 
privy councillors, as stated in the oath of 
office, are to the best of their discretion 
truly and impartially to advise the king; 
to keep secret his counsel, to avoid cor
ruption, to strengthen the king's council 
in all that by t11em is thought good for 
the king and his land, to withstand those 
i·ho attempt the contrary, and to do all 
that a good councillor ought to do unto 
his sovereign lord. By the Act of Settle
ment (12 & l.'3 Wm. III. c. 2) all matters 
relating to the government properly cog
nizable in the privy council are to be 
transacted there; and all the resolutions 
taken thereon are to be signed by such of 
the privy council as advise and consent to 
them. [CA!llNET.) 

The court of privy council is of great 
antiquity; and during earlier periods of 
our history appears not always to have 
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confined itself to mere matters of state. 
It had always and still has power to in
quire into all offences against the govern
ment, and to commit offenders for the 
purpose of trial in some of the courts of 
law; but it often assumed the cognizance 
of questions merely affecting the property 
and liberties of individuals. This is evi
dent from the complaints and remon
strances that so frequently occur in our 
history, and ultimately from the declara
tory Ia w of the 16 Chas. I. referring to 
such practices. Probably the very state· 
ment o£ Sir Edward Coke, that the sub
,iects of their deliberation are the "pub
lique good, and the honour, defence, 
safdy, and profit of the realm •••• private 
causes, lest they should hinder the pub
lique, they leave to the justices of the 
king's courts of justice, and meddle not 
with them," proceeded from his know
ledge that such limits had not al ways been 
observed, and his jealousy of their inva
sion. Several other passages in his works 
seem to show that this was so. These 
encroachments, in one arbitrary reign, 
received the sanction of the legislature. 
By 31 Hen. VIII. c. 8, the king, with 
the advice of his privy council, was em
powered to set forth. proclamations under 
such pains and penalties as seemed to 
them necessary, which were to be ob
served as though they were made by Act 
of Parliament. It is true there was an 
attempt to limit the effects of this, by a 
proviso that it was not to be prejudicial 
to any person's inheritance, offices, liberty, 
goods, or life. The statute itself, however, 
was repealed in the first year of the en
suing reign. The king, with the advice 
of his council, may still publish procla
mations, which are said to be binding on 
the subject; but the proclamations must 
be consonant to and in execution of the 
laws of the land. The attempts to en
large the jurisdiction of the council ap
pear always to have been resisted as 
illegal; and they were finally checked by 
the 16 Chas. 1. c. 10. That statute re
cites that of late years "the council-table 
hath assumed unto itself a power to inter
meddle in civil causes, and matters only 
of private interest between party and 
party, aud have adventured to determine 
of the estates and liberties of the subject, 

contrary to the laws of the land, and the 
rights and privileges of the subject." By 
the same statute it is declared and enacted 
that neither his majesty nor his privy 
council have or ought to have any juris
diction in such matters, bnt that they 
ought to be tried and determined in the 
ordinary courts of justice, and by the or
dinary courts of law. 

Subsequently, however, to this statute, 
in matters arising out of the jurisdiction 
of the courts of the kingdom, as in colo
nial. and admiralty causes, and also in 
otber matters, where the appeal was to 
the king himself in council, the privy 
council continued to have cognizance, 
even though the questions refatcc\ merely 
to the property of individuals. By 2 & 3 
Wm. IV. c. 92, the powers of the high 
court of delegates, both in ecclesiastical 
and maritime causes, were transferred to 
the king in council. The decision of these 
matters; being purely legal, it :was .found 
expedient to make some alterat10ns lil the 
court, for the purpose of better adapti~g 
it to the discharge of this branch of Jts 
duties. Instances had before occurred 
where the judges had been called in and 
had given extra-judicial opinions to t.he 
privy council; but the practice was rn
convenient and unsatisfactory, and all 
necessity for it is now wholly removed. 
lly the 3 & 4 Wm. IV. c. 41, the juris
diction of the privy council is further 
enlarged, and there is added to it a body 
entitled "the judicial committee of the 
privy council." This body con~ists.of~he 
keeper of the great seal, the chief JUSt1ce 
of the King's Bench and of the Com~on 
Pleas, the master of the rolls, the vice
cbancellor of England, the chief baron 
of the Exchequer, the judge of the pre
roo-ative court of Canterbury and of the 
high court of admiralty, the chief judge 
of the bankruptcy court, and all members 
of the privy council who have bee~ pre
sidents of it, or have held the office of 
chancellor or any of the before-nan_ied 
offices. Power is also given to the kmg 
by his sign manna! to appoint any two 
other persons who are privy councillors 
to be members of the committee. lly § 
2, all appeals or applications in p_rize 
suits, and in all other suits or proceedmgs 
in the courts of admiralty, or vice-ad· 
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miralty courts, or any other court in the 
plantations in America and other his 
majesty's dominions abroad, which may, 
by any law, statute, commission, or usage, 
be made to the high court of admiralty in 
England, or to the lords commissioners in 
prize cases, shall be made to his majesty 
in council; and such appeals shall be 
made in the same manner and form and 
within such time wherein such appeals 
might, if this Act had not been passed, 
have been made to the said high court of 
admiralty, or to the lords commissioners 
in prize cases respectively; and all laws 
or statutes with respect to any such ap
peals or applications shall apply to any 
appeals to be made in pursuance of this 
act to his majesty in co1mcil ; and § 3, 
all appeals or complaints in the nature 
of appeals whatever which either by 
virtue of this Act, or of any law, statute, 
or custom, may be brought before his 
majesty, or his majesty in c1mncil, from 
or in respect of the determination, sen
tence, rule, or order of any court, judge 
or judicial officer, and all such appeals as 
are pending and unheard, shall from the 
passing of this Act be referred by his 
majesty to the said judicial committee of 
his privy council; and that such appeals, 
ca.usc.s, a.n~ matters shall be heard by the 
said Jud1cml committee, and a report or 
recommendation thereon shall be made to 
his majesty in council for his deci~ion 
thereon as heretofore, in the same manner 
and form as has been heretofore the cus
t~m wi~h respect to matters referred by 
Ins mnJesty to the whole of his privy 
council or a committee thereof, the nature 
of such repor.t or recommendation being 
alway~ stated m open court. The judicial 
comnnttee are authorised to examine wit
nesses on oath. and to direct issues to he 
tried by a jury. The judicial committee 
has the same power of punishing con
tempt~ and. of compelling appearances, 
and his majesty in council has the same 
~wer of enforcing judgments, decrees, 
and orders as are exercised hy the high 
court of Chancery or the court of King's 
~e~c~. A registrar is attached to the 
Jud1c1al committe,e. . 

The privileges of a privy councillor 
l~eyond those of mere honorary precedence: 
fonnerly related to the security cf his 

person. If any one struck another a blow 
in the house or presence of a privy coun
cillor, he was fineable. Conspiracy by 
the king's menial servants against the life 
of a privy councillor was fdony, though 
nothing were done upon it. By 9 Anne, 
c. 16, any unlawful assault by any person 
on a privy councillor in the execution: of 
his office was felony. 

These statutes have, however, been now 
repealed, by 9 Geo. IV. c. 31, and any 
offence against a privy councillor stands 
on the same footing as offences against 
any other individual. (1 Co. Lit., 110, 
a, n. 5; 3 Inst., 152; 4 Inst., 52; 1 
Blackstone, Com., 222 ; Hallam's Consti
tutional History.) [DELEGATES, Cot:RT 
OF.] 

PRIZE, property taken from an 
enemy. The term is generally applied 
to property taken at sea exclusively. 
The law of prize is regulated by the law 
of nations. Sentence of condemnation, 
that is, sentence that the thing captured 
is prize, and that consequently the pro
perty of its original owner in it is en
tirely divested, must be pronounced by 
a court of the capturing power duly 
constituted according to the law of 
nations. The prize court of the captor 
may sit in the territory of an ally, but 
not in that of a neutral. Questions of 
prize are by the English law disposed 
of in the courts of Admiralty. [AD
MIRALTY CouRTR.l 

PIUZE-MOl\EY. All the Acts relating 
to army prize·money have been repealed 
by 2 & 3 Wm. IV. c. 53, which also 
enacts that all captures made by the 
army shall be divided according to such 
general rule of distribution as the king 
shall direct. Apprizements and sales of 
prize and capture are made by agents 
appointed by the commanders and other 
commissioned officers. A certified list 
of the persons entitled to share in the 
capture is transmitted to Chelsea Hos
pital by the commanding officer. There 
is a penalty of 5001. for altering names. 
At the end of three months from the 
receipt of prize-money, the treasurer of 
Chelsea Hospital is required to notify in 
the ' London Gazette ' aud in two Lon
don morning papers that distribution 
will be made at the end of one month. 
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In this notification the share of an in
dividual in each class must be declared. 
Shares of prize-money due to a non-com
missioneu officer or soldier, will be paid 
only upon personal application, or to his 
wife, or child, father or mother, 
brother or sister, or to the ~gimental 
ageut of his regiment, or to any other 
regimental agent. If discharged, a cer
tificate mnst accompany the application, 
signed by the clergyman and oue of the 
churchwardens or overseers. Person
ating or falsely assuming the name and 
character of a person entitled to prize
money with frauuulent intent is punish
able with transportatiou for life, or not 
less than seven years. By 3 & 4 Viet. 
c. 65, the Privy Council may refer to the 
High Court of Admiralty matters con
cerning booty of war (property captured 
by land forces). The Prize Court of 
the Admiralty is the proper court for de
ciding on matters captured by naval 
forces. rAmllllALTY Cou!lTS, P· 29.J 

PRIZE COUHT. [AnmRALTY 
COURTS.] 

PROBATE AND LEGACY DU
TIES. These duties yie)d a sum ex
ceeding two millions a-year. The legacy 
duty is charged on legacies of the value 
of 201. and upwards out of personal estate 
or charged upon real estate, and upon 
every share of residue. Legacy to a hus
band or wife is exempt from duty. To a 
child or parent, or any lineal descendant 
or ancestor of the deceased, the duty is 
ll. per cent.; to a brother or sister or 
their desceudants, 3Z. per cent. ; to an 
uncle or aunt or their descen<lants, 5l. per 
cent. ; to a great uncle or great aunt or 
their desceudants, cl. per cent.; to any 
other relation or any stranger in blood, 
lul. per cent. The probate duty is pay
able on the total sum left by the deceased. 
For sums above 20l. and not exceeding 
lOOl. the <luty is lOs. if there is a will; 
and if there is no will the duty of 10s. is 
chargeable on sums of 20l. and not ex
ceeding 501. The duties continue to in
crease according to a certain scale up to 
l,Ooo,oool. The followin" tables show 
the. operation of the legacy and probate 
duties for nearly half a century; and in 
Porter's 'Progre~s of the Nation,' vol. iii. 
pp. 125-133, will be found some useful 

anu interesting consiuerations on these 
duties as indications of the progress of 
national wealth:

Probates, 
Administra-

Duty received tions, and 
from 1797 to Testamentarv 
184~ inclusive. Legacies. l nventories: 

£. £. 
England 36,696,279 29,110,230 
Scotland 2,199,715 1,521,960 
Ireland 829,4~9 l,182,i05 

£39, 725,493 31,814,896 
Duty reeeived 

in IH45 £. £. 
England l,l 78,8G6 963,322 
Scotland 88,0i3 66,631 
Ireland 61,629 65,852 

£ 1,328,568 1,095,805 

Return, showing the Amount of Capital 
on which the several Hates of Legacy 
Duty were paid in Great Britain in the 
Year 1845, and an Abstract of the 
Total Amount paid under each Rate 
since 17~7 :

1845. 1797-18(.;. 
Per Cent. £. Per Cent. £. 

11•• 24,087,R48 I/. 662,77.)1286 
21. !Os. 152,4!)3 2l. 20,716,610 
31. 14,599,:-rna 21. lOs. 70,61-3,131 
41. ~1,774 31. 348,:JG4,319 
51. 1,802,196 41. 12,666,479 

5l. 50,804,50561. :H~,359 
6[. 17,797,1':\6 

IOI. 4,606,925 81. 11,r-rn,294 
I 01. 143,798,047 

81. 22,778 

Total , £45 599 714 Total , £1,339,4!9.oll 

PROCESS VERDAL (Prods-verbal) 
is a term derived from French jurispru· 
dence, in which it signifies a memorandum 
or instrument drawu up and attested by 
officers of justice, containing a statement 
of the circumstances which have taken 
place upon the execution of a COID:ll_lis
sion, .upon an arrest, upon a precogmt10n 
or preliminary examination of a party 
accused, or in the course of other legal 
investigations, and set forth in the order 
in which they have occurred. The term 
is now frequently applied to a contem· 
poraneous detailed minute or note of ~ny 
formal proceeding, though uot o?cumng 
in the course of any legal inqmry; [or 
instance, a note of the discussions 'Yh~ch 
are taking place during the negotiation 
of a treaty. 
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PROCLAl\IATION. By the consti- 1 At present the royal prerogative docs 
tution of England, the king possesses the not authorise the creation of an offence 
prerocrative of issuing proclamations; for by proclamation which is not a crime by 
altho~gh this authority is exercised by the law of the land ; in the language of 
the lord mayor in the city of London, Sir Edward Coke (3 Inst., 162), "Pro
and by the heads of some otlier corpo- clamations have only a binding force 
rations in other cities, for certain limited whc•n they are grounded upon and en
purposes, it is al ways founded upon force the laws of the realm." In early 
custom or charter, and consequently only periods of our history after the Norman 
exists by delegation from the crown. conquest, the power of the crown in 

The nature and objects of royal this respect appears to have been much 
proclamations are various. In some in- more extensive, and instances of procla
s~1nces they are merely a promulgation mations may be found in Rymer's 
of matters of state or of acts of the exe- 'Fredera,' and elsewhere, which imply 
cutive government which it is necessary an assumption of almost despotic power 
that all persons should know, and upon by the crown. In the reign of Henry 
notice of which, as presumed to be con- VIII. it was enacted by the statute 31 
veyed by a public proclamation, certain Henry VIII. c. 8, that the king, with the 
duties attach to subjects. Proclamations advice of his council, might set forth 
of the acce~sion of a new king or a proclamations under rnch penalties and 
demise of the crown, and proclamations pains as to them might seem necessary, 
for reprisals upon a decbration of war which should be observed as if they 
with a foreign state, and for rendering were made by Act of Parliament; but 
coin current within the realm, are ex- this statnte contained an express declara
amples of this kind. Another class of tion that proclamations shonld not alter 
proclamations consists of those which de- the law, statutes, or customs of the realm 
clare the intention of the crown totex- (Coke's Reports, part 12, p. 75), and was 
ercise some prerogative or enforce the repealed about five yea:rs afterwards by 
execution of some law which may have the stat. 1 Edw. VI. c. 12. A strenuous 
been fo~ a tune dormant or suspended, attempt was made in the reign of James 
but which a change of circumManrcs I. to strengthen the crown by increasing 
r~nders it necessary to call into opera- the prerogatiYe of making proclamations, 
twn: '.J'hus the king might, by procla- which, though encouraged and promoted 
mation ~n t!1e time of war, lay an embargo hy the lord chancellor Ellesmere and 
upon slnppmg, and order the ports to be Bacon, was resisted by Coke, and occa
s!mt,: by virt1ie of his ancient preroga- sioned great alarm and dissatisfaction 
tlve of prohibiting any of his subjects among the people. The encroachments 
from leaving the realm. [NE ExEAT which had been made and attempted in 
REG!>:o.] A breach of the duty imposed this respect are enumerated and com0: declarl'd by a proclamation of this plained of in the 'Petition of Griev
kiu<l would be punii-hable, either as a ances' by the Commons, in IClO 
contempt, or as a misdemeanor at com- (Howell's State Trials, vol. ii. p. 524) ; 
mon law. Another and the most usefnl and in the same year it was expressly 
class of p:oclamations issued by the resolved by the judges (of whom Sir 
cr~w? consists of formal declarations of Edward Coke was one) that the king 
~xistmg laws and penalties and of the conld not b,· his proclamation create an 
I t f ' ;dn ~n 1011 of government to enforce them,1 offenc<', which was not an offence before; 
. esigned as some o: the early books term~ •for if so, he might alter the law of the 
~~ quo~d terro1':m populi, and merely as land 1Jy his proclamation.' (Coke's Re

momtory notice for the prevention of ports, part 12, p. 76.)
~!fenet>s. A familiar instance. of this PWJCTOU, an ollicer of the Ecclesias

m? of ?eclaration is the proclamation tical courts, whose business is that of an 
~mst vice and immorality appointed to agent between his clients and the courts to 

read at the opening of all courts of which he is attached. It is a shortened 
quarter-sessions. form of the Roman term procurator. He 
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stands in a similar situation to that of an 
attorney at common law or a solicitor in 
chancery. There are about 120 proctors 
now practising in the several courts of 
Doctors' Commom;, London, which are 
four in number, the Court of Arches, the 
Prerogative Court, the Consistory or 
Consistorial Court of the Bishop of Lon
don, and the Admiralty Court. 

In commencing a suit iu any of these 
courts, the proctor is appointed by a 
proxy executed by the client, by which 
lie constitutes him his agent, and pro
mises to confirm all his acts as by law 
required in such suit. The proctor then 
proceeds to collect the facts of the case, 
and to apply to the court in his client's 
behalf, to draw allegations and interro
gatories, and summon witnesses, whose 
evidence is taken down in private by the 
examiners, who are proctors appointed 
for that purpose. This evidence is de
posited in the registry of the court in which 
the suit is brought, and is not allowed 
to he seen by any party until such time 
as the court may think fit to order pub
lication. No viva voce evidence is re
ceived in these courts. After the neces
sary information has been collected and 
arranged, the proctor prepares his 
client's case, to be put into the hands of 
the advocates, to be by them brought 
bdore the court, if they deem it advi
sable. 

In the case of wills, or administrations 
. with the will annexed, that is, where the 

deceased has left a will, but has not ap
pointed any executor, the executors or 
administrators are sworn to the due ex
ecution of the will of the deceased: and 
they make affidavit as to the amount of 
property, time of death, and other like 
matters. The proctor then makes a copy 
of such will or papers, and places it 
before the registrar of the court to be 
compared with the or~ginal; the copy, 
when thus compared, IS returned to him 
with the probate under seal of the court 
attached. In ca~es of administration he 
<lelivers in a formal account of 'the 
.claims of t~e. par~ies who apply for 
letters of adm1mstrat1on, with an affidavit 
as IC? the value of the property and other 
particulars, and prays the court to decree 
letters of administration also. under seal 

of the court. These instruments are 
then delivered to the executors or ad· 
ministrators, and are their authority 
for distributing the property of the 
deceased according to his will, or, in the 
absence"of a will, according to Jaw. 

It is also the business of the proctor to 
obtain licences for marriage, on the ap· 
plication of either of the parties about to 
contract such marriage, and to draw an 
affidavit in which the party applying for 
the licence declares that he or she knows 
of no legal impediment to such marriage. 
It is the proctor's duty to explain the 
nature of this affidavit to his client, who 
is then sworn to the truth of it before 
one of the "advocates, who are ap
pointed surrogates, or deputies of the 
judge. The affidavit is then lodged 
in the Faculty Office, or office of 
the vicar-general, and licence obtained 
under seal : this licence remains in force 
for three months. 

The proctor in many cases has to attest 
the acts of his client, and for this pur· 
pose he is appointed a notary public, but 
his power as such extends only to pro
ceedinrrs in his own courts, and not to 
the ge~eral business of a no!ary. The 
official title of a proctor IS '·notary 
public, and one of the procurators-general 
of the Arches Court of Canterbury and 
of the High Court of Admiralty." 

The number of the proctors is prevented 
from increasing very rapidly by t~e r~ 
strictions on taking "clerk apprentices: 
only the thirty-four senior proctors, an~ 
of them only such as are of five years 
standing in such seniority, ar~ allowed 
to take an articled clerk, and rn no case 
to take a second until the first has served 
five years, and then only by permi~si~n 
of the court. The term of articlesh1p is 
seven years, which is le!!ally re9u1r~d 
on account of the notarial capacity JU 

which they have to act. Notwithstand· 
ing these regulations, the numb;r has 
materially increased. In the . time of 
Charles IL there were only tlnrty-four 
procurators-general and ten supernn· 
meraries. The proctors wear a g~wn as 
a badge of office in court, and !n t!.ie 
Arches a cape trimmed with ernune m 
addition · and on certain occasions, such 
as upon 'admission or attending prayers. 
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vn the first day of Term, a wig similar 
to that of a barrister. They are ex
empted from serving as jurors or parish 
officers. 

The appeal from these courts is to the 
Judicial Committee of the Privy 
Council, where the proctor conducts 
the case in the same way as in the courts 
of Doctors' Commons, but is obliged to 
call to his assistance a barrister, in ad
dition to an ecclesiastical advocate. 
There is an appeal-court held in Doc
sors' Commons, but it is only for busi
ness preliminary to the cause being 
heard before the Privy Council. 

The courts are held in the common 
hall of Doctors' Commons, situated in 
the College, in which are the official 
residences of the judges and advocates. 
The proctors have no if'n, or regular 
locality, but are very inconveniently dis
persed about the narrow streets near the 
college. 

Attached to courts of the province of 
Yor~ a~d to th: different bishops' courts 
are s1m1lar bodies of proctors, who differ 
ouly in trifling circumstances from those 
here described. 

PROCURATOil FISCAL. [ADvo
CATE, LoRn.J 
~ROFlT, one of the three parts into 

which all that is derived from the soil by 
labour and capital is distributed, the 
other two parts being wages and rent: 
from these three sources arise all the 
revenues of the communitv. Profit is 
therefore the surolus which remains to the 
capitalist after he has been reimbursed 
~o: the wag_es advanced and the capital 
laid out.dun~g the process of production. 
To ob~m this. surplus is the only object 
for which capit.il is employed. 

Profits b~ve a tendency to fall to the 
sam.e lewl 11~ all branches of industry; 
for if t~e rat10 of profit in proportion to 
the c:ip1tal employed be greater in one 
than in another, more capital will be di
rected to that which affords the highest 
pr?fit;. and the powers of production 
be!ng ~ucreased, the supply is greater, 
prtees fall, and the equilibrium of profit 
is ~esto~ed. ·when the employment of 
c?P1tal is attended with extraordinary 
risk, profits are nominally hio-h · but 
after deducting the losses to which' it is 

exposed, the real profits tend to the same 
level as the ordinary rate. The pleasant
ness of a particular occupation may in
duce those who pursue it to be content 
with a low rate of profit. Unless we re
duce profits from their apparent to their 
real value, there is no truth in the maxim 
that the rate of profit is uniform in the 
same country at the same time. 

The natural tendency ofprofits (whether 
arising from capital employed in agricul
ture or in manufactures) is to decline as 
the necessities of the population render it 
necessary to have recourse to inferior 
soils. Happily, improvements in ma
chinery and in the art of agriculture, 
better combinations of labour and capital, 
and greater freedom of commerce, are 
calculated to arrest this retrograde move
ment; and to such sources of relief every 
highly advanced country must look as a 
means for sustaining its prosperity ; for 
whatever diminishes the necessity of rais
ing food from the poorer soils, tends to 
maintain the rate of profit. 

Two other·causes have great influence 
npon the rate of profit, namely, wages 
and taxation. A rise in wages will di
minish profits, nnless industry becomes 
more productive ; but if production is 
increased both may rise at the same time, 
either in the same or in different propor· 
tions according to circumstances. 

Taxation will diminish profits, unless 
wages fall or industry become more pro
ductive. Taxes on profits, when they 
fall alike upon all capital engaged in pro
ductive industry, are paid by the owners 
of capital, who have not the power of 
charging the tax upon consumers. The 
means of accumulation are diminished 
when the profits of only certain classes of 
traders are taxed, and they would betake 
themselves to other occupations not taxed, 
unless they could charge the consumers 
with the tax: the tax therefore falls upon 
the consumers. 

The effect of the competition of capi
tilists in reducing the rate of profit has 
not been much discussed by writers 011 

political economy. :tllr. :tll'Culloch says: 
-"Competition cannot affect the produc
tiveness of industry, and therefore has 
nothing to do with the average rate of 
profit." In reply to this assertion it has 
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been remarked (Edin. Rev., No. 142, p. , Bench. It may be granted by any of 
443), that although the inferior fertility the three superior common-law courts to 
of newly cultivated soils be the immediate ! any spiritual court, and by the common· 
rause of the diminution of the rate of Ilaw courts of Chester and Lancaster to 
profit, yet it is nothing but the competi- the spiritual courts within the county 
tion of capitalists which drives capital to palatine and duchy. 
seek the inferior soil, and induces its I The writ is grantable in all cases 
owners to be content with a lower rate of Iwhere a court entertains matter not 
profit. The capitalists who had accumu- , within its jurisdiction, or where, 
lated at the old rate of profit are content I though the matter is within its juris· 
with a new investment producing a lower , diction, it attempts to try by rules 
rate, instead of consuming their savings I other than those recognised by the 
unproductively. Ilaw of England. Matter may be 

(Ricardo, Principles ef Political Eco- said to be not within the jurisdiction of 
1wm.11 and Taxation, chaps. v. and xiii.; a court in two senses: 1, when the sub. 
Mill, Elements ef Political Econonq;, c. I ject-matter entertained is in its nature 
ii. sec. 3; and c. iv. sec. 6; M•Culloch's not cognizable by the court; 2, where 
ed. of the nrealth ef Nations, note vii.; the subject-matter is in its nature cog
T/ie Laws rj' Wages, Prqfits, and Rent nizable by the court, but lies out of the 
i11vesti,r;ated, by Professor Tucker, Phila· local district where only that court hns 
delphia, l 83i.) jurisdiction ; or, in the case of a court 

PllOHIBITION, a writ to probibit whose jurisdiction is general, when the 
a court and parties to a cause then de- subject-matter lies in a local district ex
pending before it from further proceed- empt from the general jurisdiction of 
ing in the cause. the court or where the subject-matter of 

A writ of prohibition may issue from the cause relates to persons over whom 
any of the three superior courts of com- the court has no jurisdiction. The su_b
mon law at ·westminster, and also from ject of prohibition comprehends the c1r
each of the common-law courts of Chester cumstances under which it is grantable; 
and Lancaster. It is generally stated the person who may obtain it, and. the 
that a writ of prohibition may issue form and incidents of the proc~edmg; 
from the Court of Chancery; but the which heads belong to legal tre~llses. 
Court of Chancery acts by injunction If parties proceed after a wnt of pro
addressed only to the parties, and does hibition has been obtained and sen-ed, 
not interfere with the court. thev are liable to an attachment for con· 

It may J;ie addressed by any of the tempt. . , , . 
three super10r courts to any other tern- ( Conwns's JJ1qest ; Bacons Aorulg· 
poral court; such as the Admiralty ment ; Viner's Abridgment; tit .. " Pro
Courts, to courts-martial, a conrt baron, hibition," 2 Inst., 5S9°; 3 Blackstone, 
any other inferior court in a city or Com., c. i .) 
borough, to the Cinque-Ports courts, the The power of the common-law courts 
duchy or county palatine courts, the to issue writs of prohibition, and the 
chancery of Chester, the Stannary courts, mode in which they exercised that power, 
the Court of Honour of the Earl-1\lar- have often been the subject of gre~t dis
shal,_ to the Commissioners of Appeals of pute between the common-law ~ud~es 
Excise, to any court by usurpation with- and the ecclesiastics. The ecclesiastics 
out lawful authority, or to' a court whose have several times exhibited many ar· 
authori_ty .has expired. When any one ticles of grievance before the parliament 
has a c~~t~on t~ a court out of the realm, and privy conncil against the common· 
~ proh1b1t10n hes to prevent his answer- I law judges. The most famous of these are 
mg. It seems also that it might issue to I the "Articuli Cieri," exhibited by Ai:ch· 
the Court of Exchequer and to the : bishop Bancroft, in the name of the 
Court of Common Pleas;, but not to the ! whole cle1·gy, in the third year. of the 
Court of Chancer:y, .n?r 1s there any in- reign of James I. They are g1vea. at 
stance of a proh1b1t1011 to the King's length by Lord Coke (:l fu,t. 599), with 
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a full view of the nature of the contro
versy between the parties, and the unani
mous answers of the judges. 

Asystem oflaw which contains so many 
rules ou Prohibition is an imperfect sys-
tern. It does not seem inconsistent with 
the best system oflaw that a supreme court 
should have the power in certain cases 
of prohibiting inferior courts from ex
ercising jurisiliction. The power how
ever is most necessary in a country in 
which the law has been developed out of 
many incongruous and conflicting ele
ments, and there is a variety of courts, 
each of which has a separate jurisdic
tion, the result of which is that the supe
rior courts by a kind of necessity must 
sometimes interfere to prevent wrong 
being done. 

PIWLOCUTOR. [CONVOCATION.] 
PHO,\lISSOHY NOTE. LExcHANGE, 

Bn,L oF: i\IoNEY.] 
PHOPEHTY is derived, probably 

thr~ugh the French language, from the 
La~m w.?rd Proprietas, which is used by 
Garn~ (n. 89) as ~quivalent to ownership 
(domunum,) and 1s opposed to possession. 
(PossEssro.J The etymology of the 
word propnetas (proprius) suo-gests the 
not!on of a thing being a m~n's own, 
wh1ch general notion is contained in 
eY~ry definition of property. A foreign 
wn;;r de~nes ownership or property to 
be. the ngh~ to deal with a corporeal 
thmg accordmg to a man's pleasure, 
and to the exclusion of all other per
sons." 

.The de~nition excludes incorporeal
th~ngs, which however are considered 
OhJects of property in our law, and were 
also considered as objects of property in 
!he Ron_ian l~w, under the general name of I its significations, is exactly co-extensive 
Jura or Jura Ill re; they were considered as . with jus in rem, and applies to every 
detached par!S _of ownership, and so op- 1 right that is not jus in personam.". The 
posed to Domm_1um. a word which repre- I first sense of the ~?rd property. is ex

the possession of the thing; and it is· 
not lost when the possession of a thing is 
l<Jst. Such a· right can also be en
forced by him who possesses the right by 
an actio in rem against every person 
who possesses the thing, or disputes his 
right to it." (Mackekley, Lehrbuch des 
lieut~qen Rom. Rechts, ii. p. 1·3G.) This 
definition, which is characterised by more 
precision than that of Blackstone (ii. 1), 
may be adopted, with this limitation, that 
to deal with a corporeal thing according 
to a man ·s pleasure, must not be such a 
dealing as will prevent other people 
from dealing with their property at their 
pleasure. The extent of this limitation 
is very indefinite; but such a limitation 
must be admitted as necessary. A man 
may destroy his own property if he likes, 
but the destruction must not be in such 
manner as to destroy any other man's 
property. By property then is here un
derstood that which the positive law of 
a country recognises as property, and 
for the protection or recovery of which 
it gives a remedy by legal forms against 
every person who invades the property, 
or has the possession of it. 

Austin observes ('An Outline of a 
Course of Lectures on General Juris
prudence') that "dominion, property, or 
ownership is a name liable to objection. 
For, first, it may import that the right in 
question is a righ~ o~ unmeasu;ed dui:a
tion, as well as u:d1cate the rndefimte 
extent of the purposes to which the en
titled person may turn the subject. Se
condly, it often sign!fies property! wi~h 
the meaning w herem property is d1s
tino-uished from the right of possession. 
Thirdly, dominion, as taken with one. of 

se~ted the. totality of the rights of owner
~hip. (Sav1gny, 1Jas Recht des Besitzes, 
.ith. ed., P· 166.) This definition also de
scnhes. property as consisting in a rio-ht, 
by which word right is meant "a l~lfal 
pawer t~ operate on a thing, by which it 
is esse~tially distinguished from the mere 
possession of the thing, or the physical 
power tQ o~erate upon it. Consequently 
such ~ right is not established by 

pounded by di;termmmg the quantity a~d 
quality of an estate as understood m 
English Jaw. As to the second, possi>s
sion is of itself no right, but a bare fact, 
and its relation to rights in rem is the 
same as the physical to the legal l?ower 
to operate on a thing. The doctrme of 
possession is therefore distinct from and 
should precede the doctrine of property. 
The third sense of property has reference 
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to the legal modes of obtaining the pos
session of a thing in which a man can 
prove that he has property and a present 
right to possess. 

A complete view of property, as re
cognised by any given system of law, 
would embrace the following heads, 
which it would be necessary to exhaust, 
iu order that the view should be com
plete. It would embrace au enumera
tion of all the kinds or classes of thiugs 
which are objects of property: the ex
positiou of the greatest amouut of power 
over such things as are objects of pro
perty, which a man can legally exercise 
-and connected with this, the difforent 
parts or portions into which the totality 
of the right of property may be divided 
or conceived to be divided: the modes 
in which property is legally transferred 
from one person to another, that is, ac
quired and lost: the capacity of parti
cular classes of persons to acquire and 
transfer property as above understood ; 
or, to take the other view of this divi
sion, an enumeration of persons who 
labour under legal incapacities as to the 
acquisition and loss of property. 

The general division of property in 
the English law is into Things Heal and 
Things Personal, the incidents to which 
are in many respects different in the 
system of English law. 

Things Heal are comprehended under 
the terms of• Lands, Tenement~, and 
Hereditaments. The word Heredita
ments is the most comprehensive of 
these terms, because it comprehends 
every thing which may be an object of 

· inheritance, both Things Ilea!, and also 
some Personal Things, such as heirlooms 
which are objects of inheritance. ' 

Hereditaments are divided into Things 
Corporeal and Incorporeal. A Corpo
real Hereditament is land, in the legal 
sense of the term. An Incorporeal 
Hereditament is defined by Blackstone 
to be "a right issuing out of a thing cor
porate (corporeal), whether real or per
sonal, or concerning or annexed to or 
exerciseable wi.thin the io:-ime." Perhaps 
the definition is not qmte exact, and it 
would not be easy to make an exact de

character to the Res lncorporales of the 
Homan Law, one distinguishing charac
ter of which is that they are incapable of 
tradition or delivery (Gaius, ii. 28): 
the Hes Corporales of the Roman Law 
are things which are capable of tradition, 
whether moveable, as a horse, or im· 
moveable, as a house. The Incorporeal 
hereditaments enumerated by Blackstone 
are, Advowsous, Tithes, Commons, 
·ways, Offices, Dignities, Franchises, 
Corodies- or Pensions, Annuities, and 
Rents. 

The interest which a man can have in 
any land, tenement, or hereditament, is 
called an Estate ; and this word com· 
prises the greatest amount of power and 
enjoyment, both as to time and manner, 
which a man can legally have over and 
in any of the three things just enume· 
rated, as well as the smallest legal 
amount of such power and enjoyment: 
it also comprises, under the notion. of 
time, the determination of the penod 
when his power and enjoyment shall 
commence, as well as when they shall 
cease. [ESTATE.] . 

With reference to au estate, the time 
during which the right of enjoyment 
continues is usually expressed by .the 
term Quantity of Estate. The ma~ner 
in which the enjoyment is to be exercised 
during this time is often expressed by 
the term Quality of Estate; thu.s a. ~an 
may enjoy an estate solely or m JO!Dt· 
tenancy. 

A person may have the estate both as 
to quantity and quality in the .sense 
above explained, either with or. without 
the right to the beneficial enJoyruent. 
The person who has merely the Estate 
in quantity and quality l1as the ?are 
legal Estate. He who has not th~ right 
to the Estate in quantity and quahty, as 
above explained, but merely to the en· 
joyment of such estate, while the .other 
has not, is sai<l to hav() the eqm~tle 
estate. The term quality of estate nught · 
be used to express this equitable interest; 
but inasmuch as we want a word to ex· 
press the manner and mode of enjoying 
an estate as distinct from the time of 
enjoyment an<l as quality is the word 

finition. The Things Incorporeal of the used to e~press that manner and mode, 
English law correspond in their general I i_t must not be use<l in a different sense. 
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It has been said that this distinction 
between legal and beneficial or equitable 
property is peculiar to the English law. 
(Lord ~Iansfield, l T. R., 759, n.) But 
these two kinds of property existed in the 
Roman law, and the theory of the division 
of ownership or property into Quiritarian 
or legal, and bonitarian. beneficial, or 
equitable, was fully developed. Its ori
gin in the Roman law is not certain; but 
it is a probable conjecture that its origin 
so far resembled the origin of the like 
division in English law, that it was due 
to the attempt to get rid of the difficulties 
attending the alienation of property by 
the old legal forms. "There is," says 
Gains (ii. 40), "among other nations 
(peregriui) only one kind of ownership 
or property (dominium), so that a man is 
either owner or not; and it was the same 
in the old Roman law, for a man was 
either owner 'ex jure quiritium,' or he 
was not. But ownership was afterwards 
divided, so that one man may now be 
owner of a thing ex jure quiritium, and 
another may have the same thing in 
bonis. For if in the case of a res man
cip~, I do .not. transfer it to you by manci
pat10, or m JUre cessio, but only deliver 
1t, the. thing indeed will become yours 
be.nefic1ally (in bonis), but it will remain 
mme lega~ly (ex jure quiritium), till you 
have acqmred the property by usucapion; 
for as soon as the time of usucapion is 
compl~ted, from that time it begins to be 
~·ours ID ~ull ownership (pleno jure), that 
is, t?e thn~g begins to be yours both in 
boms and ID jure, just as if it had been 
transferred by mancipatio or in jure 
cess.io." This passage seems to suggest a 
c.onJecture as to the origin of the distinc
tio~ between legal and equitable property 
which was of so much importance in 
Roman law. The distinction between 
the two kinds of ownership or property 
was as .clearly marked as in our system, 
though 1t was not applied to all the pur
poses to which this divided or double 
owner~hip is applied in our system. 
. A view of the modes in which property 
IS legally transferred from one person to 
another, and of the legal capacity of per
sons to transfer and acquire estates in 
land~ and tenements, belongs to legal
treatises. 

'Personal Property is not sufficiently 
described by the term "moveables,'' for 
certain estates in land are personal pro
perty, and are comprehended under the 
term Chattels Real. [CHATTELS.] Terms 
for years are an example of chattels real; 
and they pass together with the rest of a 
man's personal estate to the executor, the 
universal successor. Chattels Personal 
are all other personal property, and are 
said by Blackstone "to be properly ancl 
strictly speaking things ruoi-eable, which 
may be aunexed to or attendant on the 
person of the owner, and carried about 
with him from one part of the world to 
another. Such are animals, household 
stuff, money, jewels, coin, garments, and 
everything else that can properly be put 
in motion, and transferred from place to 
place." Personal property as thus de
fined corresponds to the mobilia or res 
mobiles of the Roman law; but this is a 
very inadequate description of personal 
property as recognised by the English 
law. And herein we first perceive the 
greater certainty and distinctness of the 
law relating to real property compared. 
with the law relating to chattels; the 
things which can be the objects of real 
property are defineable, as well as the 
estates that can be had in them; the 
things that can be the objects of personal 
property are hardly determinable, and 
the estates, or more properly the interests, 
which a man may have in them, are 
perhaps also less determinate. As ex
amples of objects of personal property, 
·which in no way come within Black
stone's description, we may instance pa· 
tent-rights and copyrights, which are 
things incorporeal, though not heredita
ments, and are the objects of property in 
a sense. 

A quantity of stock in the public funds 
is not money, though often talked of as 
such, but still it is property in a sense; 
for it is a legal right to a perpetual an
nuity paid by the State, and it is a thing 
that can be bought and sold. Even debts 
due to a testator or intestate are con
sidered as property with respect to probate 
and letters of administration ; still they 
are not expressed by the term goods and 
chattels in the letters of administration, 
but by the term "credits," for as debts 
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are not the property of a man to whom 
they are due, until he gets them, so they 
cannot become property simply because 
he happens to die. 

The system of the English Jaw as to 
the nature of property is peculiar, and the 
modes in which it can be acquired and 
transferred are also in many re&pe~ts pe
culiar, especially in the case of Ilea! 
Estate. The discussion of these matters 
properly belongs to legal treatises. 

Property in Chattels may, like property 
in Things Real, vary as to quantity and 
quality qf interest, though things personal 
are not capable of such extended and 
various modifications, analogous to estates, 
as things real are. As to quantity, that 
is, duration, a man may have the use of a 
personal thing for life, anr.l another may 
have the absolute property in it after his 
death. As to quality, persons may own 
a thing personal as joint tenants and as 
tenants in common. There is an equi
table property in chattels as well as in 
things real. l\Ioney, for instance, is often 
paid to a trustee, in order that he may 
p:ive the interest of it to one person for 
life, and after his death pay the money to 
another. The trustee, so long as he 
holds the money, has the legal property 
in the money, and in the thing in which 
the money is invested. A legatee has 
only an equitable interest, even in a spe
cific legacy, after his testator's will is 
proved, until the executor gives the 
thing to him, or in some clear way ad
mits his right to it. 

Property in a thing must not be con
founded with a faculty or power to dis
pose of the thing in certain ways. A 
man may have a power to do a certain 
act with reference to property, without 
having any property in the thing; or he 
may have a propertv in the thing of 
a limited quantity. and also a power 
to dispose of the thing in a certain way. 
Thus a tenant for life, who has only a 
limited property in land, may have a 
power given to him to make leases, 
subject to ce.rtain r;onditions, of the pro
perty of which he 1s tenant for life. 

The prop~rty which. is called copyright 
or J?ater.it lS not stnctly property. It 
consists m a power to do certain acts, as 
to produce and sell a certain work or 

print or machine; and the power or 
faculty is made effective by the duty im· 
posed on everybody else of abstaining 
from making and selling such things. 
The things that are produced by virtue 
of such a power are objects of property, 
but the copyright or patent right is 
merely a power or faculty which is given 
exclusively to a determinate person or 
persons for a determinate time. 

The notion of property is universal, 
thongh the particular rules as to property 
vary in different countries. Society rests 
on two things chiefly, marriage and the 
notion of property. The notion of mar· 
riage varies in different countries, but 
there is perhaps no set of people among 
w horn it does not exist in some form. 
It is the foundation of the notion of a 
family, an essential element of a State. 
In fact the notion of marriage implies a 
species of property, which consists in the 
exclusive dominion which a man thereby 
obtains over a woman's person, and over 
the children which are the fruit of their 
union. A community of women is a 
thing as impossible as a community. of 
property, to which the mass of mankmd 
have an invincible repugnance founied 
on the natural desire of man to appropriate 
things to his own use. Fixed rules then 
for the acquisition and maintenance of 
property are essential to the existence of 
society and of government: without such 
rules there would be anarchy. Those 
who are suffering from abject poverty, 
and tbose who wish to enjoy with~ut 
Jabour, may not recognise the necessity 
of these fixed rules: they have often a 
vague notion that they would gain ~oi_ne
thing by the destruction of all exis.ting 
appropriations of the wealth of society. 
But all or nearly all who have any pro
perty cannot fail to see that they would 
certainly Jose something by such a change 
and might gain nothing. Those who 
see still more clearly into the nature of 
human society, know that there can be 
no increase of the national wealth, of 
which all industrious people receive a 
share, if those who Jabour are ~ot 
secured in the enjoyment of that which 
they obtain by their Jabour. The enor
mous disparities which exist in most 
countries between the wealth of those 

http:J?ater.it
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who have more than they can use and the 
pittance of the great mass who live by 
their daily toil, often make even reflecting 
people for a moment imagine that things 
might he better arranged. But careful 
consideration finally establishes a general 
conviction that hard and stern as the laws 
are which punish all infringement of 
the rights of property, they are absolutely 
essential to the existence and well-being 
of society. The degree of the penalties 
and pnnishments which are inflicted ou 
those who break the rules which guard 
each man's property, may often be ex
cessive, and property may be better main
tained by moderate than by excessive 
punishment. But all experience and all 
sound reason combine to prove that the 
maintenance of the most unbounded 
wealth that an individual can acquire is 
as much the interest of every member of 
society as the maintenance to the poorest 
man of his daily earnin!!S. No limits 
can consistently with the general interest 
be placed on a man's power to acquire 
P'.O~etty by the employment of his capital, 
his mdustry, and his skill. Some limits 
may be properly put, but it is very diffi
cult to say what they should be, on his 
po~er of giving that which he has ac
qmred, and on his power of rnakin"' dis
P?sitions of it which shall extend b~yond 
his own life. [PRD!OGENIT"GRE.] 

PROPERTY TAX. rTAx.J 
PROHOG ATION. [PARLIA~!ENT.] 
Pl~OS.TITUTION. The history of 

prostitution would make a curious chap
ter i~ the history of society. It appears 
that mall countries and in all ages there 
ha~e bee~i womei~ who have prostituted 
their b?dies for hire. The practice has 
been viewed in very different lights in 
differe?t ~ountries, but probably in all 
co.untries 1t has been attended with a cer
tam degree .of infamy. 

A:s marriage and the formation of 'a 
family are the foundation of all society 
anything which checks marriage or en~ 
~urage~ promiscuous intercourse, must 
. considered as opposed to the general 
l,Jlterest, But prostitution in some form 
or degree will probably al wavs exist : 
and th b' 0 

b e o Ject of good government shol!ld 
e to make such regulations if any as 

, may reduce it to the least amou'nt. There 

is a difference between concubinage, or 
the regular cohabitation of unmarried per
sons, and that promiscuous intercourse 
which is fornication. Concubinage may 
externally a;:ipear a marriage, and the 
evil to society from bad example or dis
orderly conduct may be entirely absent, 
though there are reasons enough why it 
may often offend against good order and 
decency. The main disadvantage of con
cubinage in a political view is that the 
woman is deprived of all those rights to 
which marriage entitles her, and the chil
dren are exposed to neglect. It is, how
ever, a thing which is best left to the 
control of positive morality. If the posi
tive morality of any given society dis
countenances it, that is a sufficient check: 
if the positive morality looks on it as a 
matter of indifference, legislative enact
ments will be ineffectual. 

The same principles do not apply to 
prostitution. The laws of all well regu
lated societies should interfere so far at 
least as to prevent open indecency and 
check any disturbance which may be 
causPd in houses to which persons resort 
for fomication. But here also the posi
tive morality of society will be the 
strongest check, when the positive mo
rality of the mass is opposed to the irregu
lar connection of the sexes. The practice of 
licensing prostitutes and subjecting them 
iinmetliately to the control of the police 
is at least a matter of doubtful policy. 
Where it has long existed, there may be 
reasons for contiuuing this system ; but 
there are weighty reasons against intro
ducing it into any society where it has 
not been long established. 

The most efficient check to prostitution 
will be the im provemcnt of the early 
ed"ucation of females of the poorer classes, 
from among whom the great mass of 
prostitntes come. The solicitation of 
chastity proceeds from the male, and the 
temptation is money, which gives a wo
man the hope of Jiving without labour 
and of indulging in dress and other things 
which her station in life does not allow 
her. The immediate inducements which 
lea1l women to surrender their chastity 
are no douht as numerous and various as 
their condition and dispositions. But the 
temptation of money operating upon po
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verty and on the ignorance and inexpe
rience of young women is certainly the 
most powerful of the causes of seduction. 
Those who would direct their efforts to
wards diminishing an evil which can 
never be entirely removed will succeed 
best by attempting to remove the main 
causes of it; by supporting every measure 
which will give to the labouring classes 
better wages, and secure to them a better 
and more practical education than they 
now receive. 

As the solicitation of a woman's 
chastity proceeds from the male, whose 
passions are general! y much stronger, 
seduction and its usual consequence, 
prostitution, would be most effectually 
checked by operating upon the propen
sities of the male. But it is not easy to 
suggest any efficient mode of doing this. 
All good education will contribute to this 
end by forming men to habits of greater 
self-control, and accustoming them to view 
the consequences to the whole of society 
as well as to thernsel ves of every act of 
their lives. 

The English law has few regulations 
on this subject, and it is very doubtful if 
any good would be effected by additional 
legislation. Brothels, or bawdy-houses, 
which is the name of houses kept for the 
resort of men and women, are common 
nuisances; and persons who keep such 
houses are punishable by fine and im
prisonment. Fornication itself is an ille
gal act; and it is also punishable in the 
spiritual courts: but these courts perhaps 
seldom take cognizance of fornication 
now, except in the case of clergymen of 
the established church. Indeed, the prac
tice of punishing fornication as such, 
either in courts of common Jaw or the 
spiritual courts, is now fallen into disuse: 
the indecency or disorderly conduct with 
which it may be accompanied is punished. 
The positive morality of society is now 
the chief check upon fornication, and a 
c~~ck as efficient as any legislative pro
v1s10n probably would be. Some recent 
attempts to legislate further on this sub
ject only show the ignorance of those who 
think that because a law is made it will 
for that reason be efficient. 

PROTEST. [ p ARLIAMENT j LORDS, 
HOUSE OF i PEERS OF THE REALM.) 

PROTEST. [ExcHAlWE, DILL OF.) 
PIWTESTANT, a general term com· 

prehending ·all those who profess Chris
tianity, and are not in the communion of 
the Church of Rome. There is a great 
variety of opinion among the persons 
thus separated, in points of faith, church 
order, a.nd discipline, but this term com
prehends them all. 

The term originated in Germany. At 
the diet at Spire, in 1526, decrees had 
been passed which were so far favour
able to the progress of the Reformation 
that they forbade any peculiar measum 
against it. The consequence was that 
the spirit of reformation gained strength, 
and spread itself more extensively in 
Germany. Then arose also commo
tions which were attributed to the re· 
formed and to the spirit kindled by 
them. Both the pope and the emperor 
looked with increasing alarm on !he 
aspect of affairs ; and at another diet, 
held at the same place in 1529, the em· 
peror directed an imperial brief to the 
persons assembled, to the effect that he 
had forbidden all innovation, and pro
scribed the innovators in matters of re· 
ligion, who bad notwithstanding in· 
creased since the decrees of 1526, but 
that now, by virtue of the full powers in· 
herent in him, he annulled those decrees 
as contrary to his intentions. The per· 
em ptory tone of these letters alarined .the 
persons who were present at the die~; 
and particularly the elector of Saxony is 
reported to have said to his son that no 
former emperor had used such language, 
and that he ought to be i~formed that 
their rights were more ancient than the 
elevation of his family. 

This strong'. measure ?'. the emperor 
had also the effect of umtmg, at least on 
this point, the two great sections of tbd 
German reformers, the Luthera~s a? 
the Sacramentarians, of whom Zmnghus 
was the head. However, the party: 
posed to the Reformation was e 
stronger and the emperor's brief re
ceived the sanction of the diet. _upan 
this the reformers declared that this 11'~ 
not a business of policy or ~empora 
interests, with respect to wb~ch t~~ 
were ready to submit to the _will 0 f 
majority, but it affected the mterests 0 
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conscience and futurity. on•· this and 
other grounds thq founded a protest, 
which was delivered in on the 13th day 
of April, but refused by the rest of the 
diet. A second protest, larger than the 
former, was presented on the succeeding 
day. The princes aml the cities who 
favoured the Reformation joined in it, and 
thenceforth it became usual to call the 
reformers Protestants. 

It is often found that a particnlar oc
casion leads to the constrnction of a name 
for a religious party, which becomes ex
tended, as in this instance, to parties 
'vho have no immediate connection with 
the particnlar incident, or interest in the 
question with which it is connected. The 
term Protestant in fact seems to have as 
much to do with the constitution of the 
Germanic confederacy as with the prin
ciples of the Heformation; and certainly 
neither England nor Scotland had any 
thing to do with the proceedings of the 
emperor or with the diet of Spire. The 
term Reformed Church might seem to 
designate the church of England or the 
church of Scotland more appropriately 
than the Protestant church. 

PROVINCIAL COUHTS. [EccLE
susTrcAL CoURTS, p. 802.J 

PROVOST, a term having its origin 
apparently in the Latin pra:positus, which 
denotes t.he chief of any society, body, or 
~ommumty. In France the correspond
m~ .word prevot approaches nearer the 
or!gmal form. In that country it is ap· 
-plied. to the persons who discharge the 
functions of many different offices but in 
England it is rarely used: we belleve the 
only instances are those of the heads of 
certain .colleges, as Eton, King"s College 
(Cambnd&e), &c. But in Scotland [it is 
used to designate the chief officer in cities, 
as the provos.t of Edinburgh or of Glas
l\ow, where m England the same officer 
is called the mayor. 

PROVOST-MARSHAL, a term adopt
.e~ fro~ ~he French, who call an officer 
with, s1m1lar functions, the prevot des 
marechaux: de France, or at least did so 
before the Hevolution. The English 
p:ovost-marshal is attached to the army' 
h1.s duty being to attend to offences com
mllted against military discipline

1 
to seize 

and secure deserters and other criminals, 

to restrain the soldiery from pilfering 
and rapine, to take measures for bringing 
offenders to punishment, an(! to see to the 
execution of the sentences passed upon 
them. 

PROXY. (LonDS, HousE OF; PAR
LIA~IENT; PEERS OF THE REALM.] 

PUBLIC HEALTH. [Tow:r;s, 
HEALTH OF.] 

PUBLIC PROSECUTOR. [Auvo
c.-1.TE, Lonn.] 

PuFFERs. rAucTION.J 
PUNISHMENT. The verb to punish 

(whence the noun substantive punishment) 
is formed from the French punir, accord
ing to the same analogy as furnish is 
formed fromfournir, tarnish from ternir, 
finish fromjinir, &c. The French punir 
is derived from the Latin punire, anciently 
pamire, which is connected with p11'na 
and the Greek poine (.,,.o,vn). Poine sig
nified a pecuniary satisfaction for au 
offence, similar to the u·ergeld of the 
German codes : pama had doubtless 
originally a similar sense ; but in the 
Latin classical writers its meaning is 
equivalent to that of our word puuisli
ment. 

Punishment may be inflicted on men 
by a supernatural being or by men ; and 
it may be inflicted on them either in the 
present life, or in the existence which 
commences after death. Punishment may 
likewise be inflicted by men on the more 
intelligent and useful species of animals, 
such as horses and dogs. In the follow
ing remarks, we confine ourselves to 
punishment inflicted by man on man. 

The original idea of punishment was, 
pain inflicted on or endured by a person 
as a satisfaction or atonement by him for 
some offence which he had committed. 
(Grimm, Deutsclie Eechtsalterthi.imer, p. 
646.) According to this conception of 
punishment, it appeared to be just that a 
person should suffer the same amount of 
pain which he had inflicted on others by 
his offence; and hence the origin of the 
retaliatory principle of punishment, or 
the lex talionis. This principle is of 
great antiquity, and is probably the 
earliest idea which all nations have 
formed concerning the nature of punish
ment. It occurs among the early Greeks, 
and was attributed by them to their 
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mythical prince aud judge of Hades, 
Hha<lamanthys. They embodied it iu 
the following proverbial verse :

i: XE 7rrl..Ao1 rrO. x.' 1e1~£, ~f-t., ¥
1 ;AE,~;x. "}tlvon·tJ. 

(Aristot., Eth. Nie., v. 8.) 

The ta/io was also recognized in the 
Twelve. Tables of Rome (Inst., iv. 4, § 7), 
and upon it was founded the well-known 
provision of the Mosaic law," an eye for 
an eye, and a tooth for a tooth :" a maxim 
which is condemned by the Christian 
morality. (lllatth., v. 38-40; and Mi
chaelis, Commentaries on the Laws ef 
JIIoses, vol. iii. art. 240-2). 

The infliction of pain for the purpose 
of exacting a satisfaction for au offonce 
committed is vengeance, and punishment 
inflicted for this purpose is vindictive. 

By degrees it was perceivetJ. that the 
infliction of pain for a vindictive purpose 
is not consistent with justice and utility, 
or with the spirit of the Christian ethics; 
and that the proper end of punishment 
is not to avenge past, but to prevent 
future offences. (Puffendorfs IJroit de 
Nature et des Gens, viii. 3, §8-13; Black
stone's Cor11me11taries, vol. iv. p. 11.) 

This end can only be attained by in
flicting pain on persons who have com
mitted the offences ; and as this effect is 
also produced by vindictive punishment, 
vindictive punishment incidentally tends 
to deter from the commission of offences. 
Hence Lord Bacon justly calls revenge 
a sort of wild justice. 

But inasmuch as the proper end of 
punishment is to deter from the commis
sion of offences, punishment inflicted on 
the vindictive principle often fails to pro
duce the desired purpose, and moreover 
often involves the inflictioa of an un
necessary amount of pain. All punish
ment is an evil, though a necessary one. 
The pain produced by the offence is one 
evil; the pain produced by the punish
ment is an additional evil; though the 
latter is necessary, in order to prevent 
the recurrence of the offence. Con
sequently a penal system ought to aim at 
eeonomizing pain, by diffusing the largest 
amoui;t of salutary terror, and thereby 
deterrmg as much as possible from crimes, 
at the smallest expense of punishments 
actually inflicted ; or (as the idea is con

cisel y expressed by Cicero), " ut metus 
ad omnes, prena ad paucos, perveniret." 
(Pro Cluentio, c. 46.) 

It follows from what has been said, 
that it is essential to a punishment to be 
painful. Accordingly, all the known 
punishment5 have involved the infliction 
of pain by different means, as death, 
mutilation of the hody, flogging or beat
ing, privation of bodily liberty by con
finement of various sorts, hanishmen4 
forced labour, privation of civil rights, 
pecuniary fine. The punishment of 
death is called capital punishment: other 
punishments are sometimes known by the 
name of secondary punishments. More
over, the pain ought to be sufficiently 
great to deter persons' from committing 
the offence, and not greater than is 
necessary for this purpose. 

A punishment ought further to be, as 
far as the necessary defects of police and 
judicial procedure, will permit, certain; 
and also, as far as the differences of 
human nature and circumstances will 
permit, equal. 

If a punishment be painful, and the 
pain be of the proper amount, and if it 
be likewise tolerably equal and certain, it 
will he a good punishment. 

The qualities just enumerated are those 
which it is most important th~t ~ 
punishment should possess. But 1t 1s 
sometimes thought desirable tha~. a 
punishment should possess other quahues 
than those which we have enumerated. 

I. Since the time when it has been 
generally understo?d that pur~ishm~nt 
ought not to be inflicted on a vrnd1ct1ve 
principle, the deterring principle of 
punishment (which necessarily inv~lves 
an infliction of pain) has been sometimes 
overlooked, and it has been thought ~1at 
the end of punishment is the reformat10n 
of the person punished. This view ?f 
the nature of punishment is erroneous JD 

excluding the exemplary character of 
punishment, and thus limiting its effects 
to the persons who have committed the 
offence, instead of comprehending the 
much larger number of persons who ~ay 
commit it. The reformation of con~1cts 
who are suffering their punishment 1s an 
object which ought to enter into a ~ood 
penal system ; !Jut it is of suhordrnate 
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importance as compared with the effect 
of the punishment in deterring uncon
victed persons from committing similar 
offences. 

2. It is likewise sometimes thought 
that punishment is inflicted for the pur
pose of getting rid of ofienders, or of 
rendering them physically incapable of re
peating their offence. Death; has often 
been inflicted for this purpose; and 
bodily disablements of various so1is have 
been inflicted for the same end ; trans
portation has likewise been recommended 
on the ground of its getting rid of con
victs. This view of punishment errs in 
the same manner as that just examined; 
inasmuch as it is confined to the persons 
who have actually committed offences. 
If all offenders were removed to a place 
of reward, they would be got rid oft~ but 
not punished. The principle of getting 
rid, or confinement, for the purpose of 
pro:ecting society against the known 
dangerous tendencies of a person, is pro
per!y applicable in the case of insane 
persons. 
~ detailed account of the punishments 

which have been used in different 
nations may be found in different works 
on antiquities and law books. See, for 
the Greeks, Wachsmuth's Grcell Anti
quities, vol. ii., part I, p. 181: ller
mann's Grech Antiquities, 9 139; for 
the Romans,-Haubold's Lineamenta, § 
147: for the ancient Germans and for 
Eu:ope,geuerally in the middle ages,
Gr1mm s Deutsche fleclitsalterthibner, b. 
v., ch. 3: for modern France Le Code 
Penal, !iv. I : and for Engl;nd, Black
stone's Commentaries, vol. iv. 

The .sul!ject of Secondar!/ Puni,liments 
(the prmc1pal of which are in this coun
try transportation and imprisonment) is 
tr:ated under TRA:SSPORTATIO:S. We 
will here make a few remarks on the 
subject of Capital Punishmeuts. 

An idle question is sometimes raised 
a~ to the right of a government to in
flict d.ea.th ·as a punishment for crimes, 
or, as it 1s also stated as to the lawful
ness of capital punishi'nent. That a go
ver~ment has the power of inflicting 
cap11:31 punishment cannot he doubted ; 
and Ill order to determine whether that 
power is rightfully exercised, it is neces

sary to consider whether its infliction is, 
on the whole, beneficial to the commu
nity. The following considerations may 
serve to determine this question respect
ing any given class of crimes. Death 
is unquestionably the most formi
dable of all punishments ; the common 
sense of mankind and the experience 
of all ages and countries bear evidence 
to this remark. Moreover, capital 
punishment effectually gets rid of the 
convict. It may be added, as subor
dinate consideratious, that death is the 
cheapest of all punishments, and that it 
effectually solves all the difficult practi
cal questions which arise as to the dis
posal and treatment of convicted crimi
nals. On the other hand, capital punish
ment, from its severity and consequent for
midableness, is likely to become unpopu
lar; and hence, from the unwillingness 
of judges and juries to convict for capital 
offences, and of governments to carry 
capital sentences into effect, uncertain. 
Whenever the infliction of capital punish
ments becomes uncertain, their efficacy 
ceases, and they ought to be mitigated. 
An uncertain punishment is not f~ared, 
and consequently the pain caused by its 
actual infliction is wasted. Capital pun
ishments ought therefore to be denounced 
only for crimes which would not be 
effectually preYented by a secondary 
punishment, and for which they are 
actually inflicted with as much con
stancy as the necessary defects of a judi
cial procedure will alluw. 

The writings on the subject of punish
ment, and. particularly of capital punish
ment, are ·m1merons. Sound opinions 
on the nature and end of punishment 
are contained in the wo;·ks of Grotius 
and Puffendorf; but Beccaria's well
known treatise first applied an en· 
lighte1;ed spirit pf critici&m to the 
Larbarous penal system of the conti
nental states, but it cannot be read with 
much profit at the present time. The 
best systematic work on the subject is 
Bentham's Tluforie des Peines, edited. by 
Dumont. Some valuable remarks on 
the subjEct of punishment may likewise 
he found in the recent writings of Arch
bishop Whately and others respecting 
transportation. 
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PURCHASE, which is corrupted from 
the Latin word Perquisitio, is defined by 
Littleton (i. 12) to be "the possession of 
lands or tenements that a man hath by 
his deed or agreement, unto which posses
sion he cometh not by title of descent 
from any of his ancestors, or of his 
eousins ( consanguinei ), but by his own 
deed." Purchase as thus defined compre
hends all the modes of acquiring property 
in land by deed or agreement, and not 
by descent: but it is not a complete de
scription of purchase, as now understood, 
for it omits the mode of acquisition by 
will or testament, which howe'!'er, when 
Littleton wrote, was of comparatively 
small importance, as the power of devis
ing lands did not then exist, except by 
the custom of particular places. Black
stone makes the following enumeration 
of the modes of purchase-Escheat, Oc
cupancy, Prescription, Forfeiture, and 
Alienation. As to escheat, there is some 
difficulty in the classification, as the title 
appears to be partly by descent and partly 
by purchase; and alienation is here used 
hi a larger sense than that w·hich this 
term has in the Roman law, in which it 
does not comprehend acquisition by testa
ment. Generally then, purchase is any 
mode of acquiring lands or tenements, 
except by Descent. [DESCENT.] 

PURSER [NAVY.] 
PURVEYANCE (purveyance, a pro

viding), a prerogative 1formerly enjoyed 
by the King of England, of purchasing 
provisions and other necessaries for the 
use of the royal household, and of em
ploying horses and carriages in his ser
vice in preference to all other persons, and 
without the consent of the owners. The 
persons who acted for the king in these 
matters were called purveyors. A pri
vilege of the same nature was also ex
ercised by many of the great lords. 
The parties whose property was thus 
sdzed were entitled to a recompense· 
but what they received was inadequate; 
and many abuses were committed under 
the pretext of purveyance. A bout forty 
statutes were pas~ed upon the subject, 
many of them, like all the important 
early statutes, Leing a re·enactment of 
those preceding. Some of the most 

III. The parliament of that year, 
which is said to have been held 'for the 
honour and pleasure of God, and the 
amendment of the outrageous grie>ances 
and oppressions done to the people, and 
the relief of their estate,' after a general 
confirmation of former statutes, immedi
ately proceeds to enact five statutes on 
the subject of purveyance. These 
statutes confine the exercise of it to the 
king and queen, and provided that for 
the future 'the heinous name of ,pur
veyor shall be cbauged into that of 
buyer:' they forbid the use of force or 
menaces, and direct that where pur
veyors cannot agree upon the price, an 
appraisement shall be made, &c. &c. 
The provisions of these statutes are very 
full, but they appear to have wholly failed 
in their operation, and other statutes 
were passed without effect. Several of 
the charges against Wolsey were the ex· 
ercise of purveyance on his own behalf. 
(4 Inst. 93.) In the time of Elizabeth, 
two attempts were made in the same 
year by the Commons to regulate the 
abuses of purveyance. The queen :was 
extremely indignant at this, and desired 
the Commons not to interfl're with her 
prerogative. During the first parli~ment 
of James I., Eacou, on preseutmg a 
petition to the king, delivered his famous 
speech against purveyors, which forms a 
sort of compendium of the heavy char~es 
made against them. Several negotia· 
tions took place in that reign for the pur
chase of the prerogative of purveyance, 
but nothing was doue. Under the Com· 
monwealth it fell into disuse. Purvey· 
ance was not formally abolished till after 
the Restoration. Hy the 12 Ch. II., 
c. 24, this branch of the prerogative :was 
8Urrendered by the king, who received 
in lieu of it a certain amount payable on 
exciseable liquors. Probably in ~he 
earlier periods of our history the exist· 
ence of purveyance was almost necesrnry 
for the support of the royal househ~ld, 
especially during the progresses which 
were then so freque11t. This seei_ns 
almost a necessary inference from its 
co11tinuance in spite of so many attempts 
to suppress it. Even after its final 
abolition by the statute Charles !I. 

s:rict occur in the 30th year of Edward J several tl'mPorary statutes were passed, 
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and in that and the succeeding reign, for 
its partial revival on the occasion of 
royal progresses. On behalf of the navy 
and ordnance, a statute to that effect 
occurs as late as 11 and 12 Will. 3. 
(Camden, 388; Bacon's lVorks, vol. YL 
p. 3, Montagu's edit.; Hume's Hist.; 
I Bl. Com., 28i; 3 Inst., 82; 4 Inst., 
2i3.) . 

Q. 

QUALIFICATION. [GAME LAws.] 
QUALITY OF ESTATES. [PRo-

PERTY.] 

QUANTITY OF ESTATES. [PRo-
PERTY.] 

QUARANTINE. Quarantine regula
tions are regulations, chiefly of a restric
tive_ nature, for the purpose of preventing 
the; communication from one country to 
another of contagious diseases, by means 
of men, animals, goods, or letters. The 
te~ quarantine originally signified a 
period of forty <lays during which a per
son was subject to the regulations in 
q.uestion._ The period of forty days du
rmg which a widow entitled to dower 
can remain in her husband's mansion-
house after his death is also called in our 
law, the widow's quarantine. (mack
s_tone's C~mentaries, vol. ii. p. 135.) 
. Quarantme regulations consist in the 
interruption of intercourse with the coun
try in which a contagious disease is sup
posed to prevail, am! in the employmeut 
of c~rtam precautionary measures re
spec~mg men, animals, goods, and letters 
commg from or otherwise communicatin.,. 
with it. ~Ien and animals are subjected 
to a probationary confinement, and goods 
and letters to a process of depuration, in 
or~er ~o ascertain that the contagious 
poison ;snot latent in the former· and to 
expel 1~ if it be present, in th~ latter. 
~uaran.tme regulations respecting men 
nd animals are therefore founded on the 
~Sumption that the conta"'ious poison, 
a. ter having been taken int~ the constitn
~on of a.m~n or an animal, may remain 
aor_'.llan~ 1n 1t for a certain time, and that 

5~cl?s10n of a certain duration is neees
sary Ill order to allow the disease time to 

show itself, or to afford a certainty that 
the disease is not latent. Quarantine 
regulations respecting goods and letters 
are founded on the assumption that the 
contagious poison may be contained in 
goods and letters, and transmitted from 
them so as to communicate the disease to 
men. 

The country from which the introduc
tion of a contagious disease is appre
hended, may either be conterminous with 
the country which establishes the qua
rantine regulations, or may be divided 
from it by the sea. Accordingly qua· 
rantine lines may either be drawn round 
a coast, as is the case in France, Italy, 
and Greece, with respect to the Levant, 
or they may be drawn along a land 
frontier, as on the frontier between Aus
tria and Servia and ·wa!lachia. 

The contagious diseases which qua
rantine regulations are intended to gnard 
against are plague aud yellow-fever, and 
latterly cholera. 

The principal disease, with reference 
to quarautine regulations, is the plague rif 
the Levant; and in practice quarantine 
regulations are of little importance ex
cept with respect to the iutercourse by 
land aud sea with Turkey, Asia l\Iinor, 
and Egypt, and some other of the :\fo
hammedan countries bordering on the 
l\Iediterranean. 

The disease styled plague, although 
formerly prevalent over the whole of 
Europe, is now nearly confined to the Le
vant; but its symptoms, morbid changes, 
history, and mode of propagation, bear 
so close a resemblance to those of the 
malignant typhus of this country, that it 
is difficult to regard them otherwise than 
as different types of the same disease. 
The plague of the Levant appears Jike
wise to be generated hy the same causes 
wliich generate typhus in this country, 
namely, filthy, crowded a11d ill-ventilated 
dwellings, want of personal cleanliness, 
defective drainage, and inrntlicient or u11
wholesome foot!. 'Ve believe it to be 
certain that, when the disease has been 
thus generated, it may, particularly under 
the intluence of any of the causes which 
originally produced it, be communicated 
from one person to another. It seems 
likewise th:1t its communication from one· 

1 
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person to another is promoted not only by 
filth, want of ventilation, and the other 
usual accompaniments of squalid po· 
verty, but also by certain atmospheric 
causes, such as a certain state of heat, 
moisture, &c., respecting which we are as 
yet imperfectly informed. The plague 
therefore is both epidemic and contagious; 
that is to say, it may either be generated 
by local caust-s, which simultaneously 
affect a large number of the inhabitants 
of a ccmitry, or it may be communicated 
directly from one person to another. 
Where a disease is Loth epidemic and 
contagious, it is difficult to determine 
what proportion of the cases of it are due 
to local causes am! what proportion to 
contagion. The analogy of typhus in 
this countrv would lead us to believe that 
the numb~r of cases of plague in the 
plague countries produced by contagion is 
small as compared with the number pro
duced by local causes. The invisible 
nature of the ordiuary causes of plague 
and other epidemic diseases, and the sim
ultaneous seizure of many persons in the 
same district, the same street, or the same 
house, have naturally kd to the belief 
that the disease is in every case communi
cated from one person to another ; ac
cording to the fallacy ingeniously exposed 
by Dr. Haddifle, who, on being m,ked 
his opinion respecting the contagiousness 
of epidemic diseases, answered: "If you 
and I are exposed to the rain, we shall 
both be wet; but it does not follow that 
we shall wet one another." 

This view of the ordinary causes of 
plague is likcw;se confirmed by the un
doubted fact that the poor are the chief 
sufferers by it, and that it prevails most 
in the filthiest and worst quarters of 
towns. 

From the fact of the plague prevailing 
principally among the poor, and rarely 
attacking the rich, it may be inferred 
either that the plague is produced ex
clusively by the filth, crowding, and bad 
food to which the poor are subject; or 
that if it be contagious, the contagion does 
not in general take effect upon the in
habitants of spacious and well venti
lated houses, who are clean in their 
persons, orderly in their habits, and 
have a sufficient supply of wholesome 

food. 'Ve see that diseases which ap
pear to be contagious under nearly all 
circumstances, prevail equally among 
the rich and poor; and that none of 
the physical advantages possessed by the 
latter afford auy security against it. 
Thus, before the introduction of vaccina· 
tiou, snmll-pox was equally destructive to 
persons of all ranks in society ; and the 
contagious diseases which attack chil
dren, as measles and hooping-cough, 
make no distinction between the chil
dren of the rich and the poor. 

There seems to us to be no reasonable 
doubt that the plague is contagious-in 
other words, that it can be communicated 
directly from one person to another-pro
vided there be circumstances favourable 
to its transmission. A quarantine for 
persons may therefore be expedient for 
countries where the spread of the plague, 
supposing it .to be introduced, is not im
probable. The duration of this '}Uaran
tine ought to depend upon the time 
during which the disease may be latent 
in a person who has taken it by conta
gion or otherwise. · 

Since the plague is a peculiarly 
maliiwaut and destructive fever, aud 
runs- its course with a rapidity far 
greater than typhus, there seems a fair 
ground for concluding 'that its poison 
would not be long latent in the human 
body. The answers to the protomedico 
of Malta respecting the plague in l\Ialta 
of 1813, state that "the periods at w.hich 
the disease made its appearance in .d1~er· 
ent individuals after commumcation 
were various. It was generally from 
the third to the sixth day ; sometimes 
longer, even to the fourteenth day, b~t 
not latter." (Dr. l\Iaelean, On E)1idem1c 
and Pestilential Diseases, vol. ii. p. 29.) 
M. Segur Dupeyron, the secretary of tl!c 
Council of Health in France, states, m 
in his Heport on Quarantiue to the Minis
ter of Commerce (May, 1834), that" the 
physicians who have made a close stu<ly 
of the lJlague are pretty generally of 
opinion that its poison cannot be latent 
in the human body more than fifteen 
days; and the cases of plague introduced 
into the lazarettoes confirm this opinion" 
(p. 48). We believe that the cases of 
plague which have of late years occurred 
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in the lazarettoes of Valletta, l\Iarseille, 
and Leghorn have broken out either at 
sea or shortly after the ship·s arrival. 
·when the line of French steamers was 
first established. in 183i, between l\Iar
seille and the Levant, it was arranged 
that the steamers coming from the 
Levant should perform their quarantine 
at Marseille. But in consequence of 
several cases of plague having broken 
out on board the steamers before they 
could reach Marseille, the French go
vernment decided that they should per
form their quarantine at the nearest 
practicable station, namely l\Ialta. 

It is commonly assumed that actual or 
nearly actual contact is necessary in 
order to communicate the plague. " All 
measures against the plague (says M. de 
Segur Dupeyron) are founded on the 
opinion that, except within a very small 
distance from the body, contact alone 
can give the disease. Consequently 
goods taken from ships with different 
bills of health are often placed in the 
same w~r:house; aud physicians who 
hav~ VlSlted plague-patients, without 
having touched them, are not put in 
~uarantine, and are permitted to go about 
m~medi~tely after their visit" (p. 76). 
\\e believe the idea that actual contact is 
necessary for the comlllunication of the 
plague. to be utterly erroneous; and we 
entertam uo doubt that under circum
stances favourable to its communication 
such. a~ filth, crowding, and waut of 
ve.ntilation, the poison of the plague 
might be introduced into the human 
b~dy by inspiration through the lungs. 
~ e account for the escape of the physi
cian~, guardians, and others, who come 
W1t.hm a. short distance of the plague
patien~ m lazarettoes, by the supposition 
that with the isolation cleanliness and 
good Tentilation of a w~ll-manan-ed' laza
retto! the contagion of the plag~e is ex
ceedingly feeble. 

Y\'ith respect to the quarantine of 
ain~als, it may be remarked that, ac
~orhug to the belief commonly received 
int e Mediterranean, all livino- animals 
are capbl f . tila a e o commumcatmg the 
P dgue. Accordingly horses asses cattle 
an 6·h ' .. ' ' th . • eep are placed in quarantine upon 

eir importation. There is we believe, 
\"OL. II. ' 

an idea among the Franks resident in 
the plague eountries, that the horse 
cannot communicate the poison of the 
plague, but that it is frequently com
municated by other animals, especially 
by cats. (See l\Iackan, vol. i. p. 202.) 
"\Ve suspect that there is 110 foundation 
for the notion that plague can be com
municated by means of animals. 

Goods carried in ships or by land are 
subject to quarantine, according as they 
belong to the class of susceptible or non
susceptible goods. Goods which are 
supposed to be capable of containing and 
transmitting the poison of the plague 
are called susceptiule. Goods which are 
supposed to be incapable of containing 
and transmitting the poison of the plague 
are called nonsusceptible. All animal 
substances, such as wool, silk, and 
leather, and many vegetable substances, 
such as cotton, linen, and paper, are 
deemed susceptible. On the other hand,. 
wood, metals, and fruits are deemed non
susceptible. In Venice an intermediate 
class, subject to a half quarantine, is intro
duced between susceptible and nonsus
ceptible goods (Segur Dupeyron, p. 70); 
but this classification appears to be pecu
liar to the Austrian dominions. All sus
ceptible goods are unladen in the laza
retto, and are there exposed to the air, 
in order to undergo a process of depura
tion. 

The grounds of the received distinc
tion between susceptible and nonsuscep
tible articles must, we conceive, be alto
gt•ther fanciful; since we cannot discover 
any evidence that the plague has ever 
h~cn communicated by merchandise. 
Whenever the plague bas been i1~tro
duced into the lazarettoes of the l\Ied1ter
ranean, it has always. been introduc~~ by 
passengers or their clothes (Scgm· 
Dupeyron, PP• 45-48). It may be added, 
that persons employed in the process of 
depurating susceptible goods have ne~er 
been known to catch the plague, which 
could scarcely have failed to be some
times the case, if the poison of the plague 
could be transmitted through goods. 
(See answer 28 of the Maltese Protome
dico, in Maclean, vol. ii. p. 31.) It seems 
to be likewise supposed that some sul>
stances are not ouly nonsusceptible, but 

2R 
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can even nullify the poison of the plague 
in susceptible articles. " At Trieste 
(says 1\1. de Segur Dupeyron ), the juice 
of dried grapes is considered as a 
purifier; and consequently currants in 
susceptible_ wrappers are allowed to pass 
without the wrappers being subjected to 
any quarantine" (p. 72). 

There appears, however, to be conclu
sive evidence that the clothes and bed
ding of plague-patients have transmitted 
the plague (Dupeyron, p. 112-71). We 
believe the danger of its transmission in 
this manner to be equal to the danger of 
its transmission by passengers. 

We are not aware of any well authen
ticated example of the transmission of the 
plague by means of letters. Neverthe
less, as paper is considered susceptible, 
letters coming from and passing through 
the plague countries, a.re opened and fo
migated at the lazarettoes-a process 
which is often productive of mistakes, 
tlelays, and other inconveniencies. 

Every ship is furnished by the consul 
or other sanitary authority at the last 
port where it touched, with an instru
ment, styled a bill of health, declarino
the state of health in that country. If 
the ship brings a clean bill of health, the 
passengers and goods are not subject to 
any quarantine. If she brings a foul 
bill, they are subject to quarantines of <lit~ 
fereut durations, according as the plague 
is known or only suspected to have ex
isted in the country at the ship's depar
ture. On account of the prevalence of 
plague in the countries upou the Levant, 
they are considered as permanently in a 
state of suspicion, and no ship sailino
from any of them is considered to brin~ 
a clean bill. The periods or quarantin~ 
vary from two or three to forty davs · 
the usual periods are from ten to twe~ty
<lays. 

The building in which passen"'ers 
ust'.ally perform their quarantine, and in 
which goods are depurated, is called a. 
lazaretto. The most spacious and 
best appointed lazarettoes in the Mediter
ranean are those at Malta. and :Mar
seille. 

The institn~ion . of q?arantine origi
nat~d at Vemce, m which city the ex
ped1e?cy .of some precautions against 

the introduction of the plague was sug
gested by its extensive commercial rela
tions with the Levant. A separate hos
pital for persons attacked by the plague 
was established in an island near Venice, 
in 1403; and the system of isolating pas
sengers and depurating goods appears to 
have been introduced there about 1485. 
The system thus established in Venice 
gradually spread to the other Christian 
countries in the Mediterranean, and has 
been a.doptetl to a greater or less extent, 
over all the civilisetl word. (See Beck
mann's 'History of lnYeutions,' art.' Qua
rantine,' vol. ii. p. 145.) 

It is much to be desired that the plan 
of an inquiry, by competent medical au
thority, into the grounds of the existing 
quarantine regulations in the Mediterra
nean, to be contlucted under the direction 
of the chief European powers (which 
has been suggested by 1\1. de Segur Du· 
peyron, Dr. Bowring, and others), should 
be adopted. It cannot be expected that 
the causes of plague and the mode of its 
communication will receive any light 
from the semi-harbarians who inhabit 
the l\Iohammed:m countries of tl1e 
Levant. Moreover, quarantine rc•gula
lations cannot be chanzed without the 
consent of different na'tions which are 
concerned in their enforcement. The 
reason why it is necessary for a nation to 
atlapt its qu&rantine regulations t? the 
received opinions upon the subject, IS ex· 
plained in the following extract froi;n a 
paper respecting quarantine regula_uons 
in the Mediterranean, which was printed 
in the Malta 'Government Gazette' of 
the 19th December, 1838 :-"The quar~n
tine rep;ulations of the English colomes 
in the Mediterranean cannot be changed 
by the simple will of the E~glish g~
vernment without producing rnconvem
ences far greater than those arising from 
the existing system. If the English ~o
vernment shoultl change the q~1arant1ne 
regulations of Malta autl its .other 
colonies in the Mediterranean without 
previously olitaining the approl~ation of 
the sanitary authorities of the ne1ghbo~r· 
ing countries, the pratique grante~ ID 
those colonies woultl not be rece1~·ed 
elsewhere · and all vessels conung 
from any ~f those colonies would be sub



QUEEN. [ 611 ] QUI TAM ACTIONS. 

,	jected to a quarantine of observation 
(from eight to fifteen days). The latter 
liability wonld attach to the ships:of the 
royal navy as well as to the merchant 
vessels; so that no ship of war sailing 
from Malta could communicate with any 
part of France, Italy, or Austria, with
out being previously subjected to a qua
rantine of observation. l\Ialta, in particu
lar, would suffer most severely by being 
unable to give an effectual pratique to 
ships performing quarantine in the 
harbour of Valletta, and by subject
ing all ships clearing out of that 
harbour to a quarantine ·of observation. 
Not only would its transit-trade be 
almost completely destroyed, but it 
'Yould l?se its importance as a quaran
~ne statron. Its importance as a quaran
tme station is now daily growing, on ac
count of the establishment of the French 
steamers to the Levant, and the use of 
the overland journey to India. It would, 
?o:vever, ?ease to be a quarantine station 
1f its prat1que were not received by the 
Board of' Health at Marseille, and by 
the other sanitary authorities of the 
Mediterranean. In order therefore that 
the q~ara~tine regulations of the English 
colonies m the lliediterranean might be 
safely alte~ed, it would be necessary that 
th.e alterat10ns should be made in concert 
~1th the governments of the neighbour-' 
rng European countries." 

The small states of Italy are suspected 
(and, w_e fear, with justice) of abusino
quarantme. regulations for the purpos~ 
of preventmg commercial intereourse, 
anJ also for the sake of the profit to be 
made by farming out the quarantine dues. 

The ~eads of the English law respecting 
quarautme are contained in the 6 Geo.
IV c ·s ~h· ,h · · ' · l 1s ,.ct also confers upon 
}, e queen in council extensive powers 
r~rl mak!ng quarantine regulations. A 
e 0!ficial abstract of the rezulations 
stabhshed by this statute and of the

o··ders · · ' · . in council made under it, may be 
~~en in M•Culloch's Commercial Dic
ioQna~y, article ' Qnarantine.' 

DARE IMPEDIT [BENEFICEp. 338.l • •• , 

QgARTER-SESSIO~S. [SEssmss.1 
Q EEN. The Saxon cpen. which 

was used to denote m11lier,femi11a, conjux, 

as well as women of the highest rank. The 
use of it to denote a princess who reigns in 
her own right, and possesses all the 
powers which belong to a male person 
who has succeeded to the kingly power 
in a state, is a modern application of the 
term. 

In England the king's wife has some pe
culiar legal rights. She can purchase lands, 
and take grants from the king her hus
band; she has separate courts and officers, 
including an attorney-general and a soli
citor-general; she may sue and be sued 
apart from her husband, have separate 
goods, and dispose of them by will. She 
pays no toll, is not subject to amercement, 
has a share in fines made to the king for 
certain privileges, which last is called 
queen's gold. Anciently manors belong
ing to the crown were assigned to her in 
dower, but now the provision for her 
is made by a parliamentary grant at the 
time of marriage. It is treason to com
pass or imagine the death of the king's 
wife. To violate or defile her person is 
also treason, though she consent; and if 
she do consent, she also is guilty of trea
son. It has been the usual practice to 
crown the queen with the same kind 
of solemnities as are used at the corona
tion of a king. In the case of Caroline, 
the wife of George IV., who was living 
at the time apart from her husband, this 
was not done; bnt her right was most 
ably argued at the time by Mr. Brougham 
before the privy-council. 

If a queen dowager marry a commoner, 
she does not lose her rank; but no one, it 
is saicJ, can marry a queen dowager with
out special licence from the king. 

A queen regnant, or princess who has 
inherited the kingly power, differs in no 
respect from a king. [KING.] 

QUEEN CONSOJtT. LQUEEN.J / 
QUESTMEN. [CHURCHWARDENS.]/ 
QUIA EMPTORES. (FEUDAL SYS· 

TF.)1.] 
QUI TAM ACTIONS. These have 

sometimes been called Popular Actions. 
A Popular Action is defined to be an 
action founded on the breach of a penal 
statute, which every man may sue for 
himself and the king. It is called a 
Qui tam action from the words used in 
the process; "qui tam pro domino rege 
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sequitur quam prose ipso," "who sues as 
well for our lord the king as for himself." 
In a Qui tam action part of the penalty 
goes to the suer or informer, and part to 
the king. A strange instance occurred in 
I SH of the legislature interfering to 
stop certain Qui tam actions against gam
blers. [GAmNG, p. 58, 59.] See also 
INFORn!ER. 

QUIT RENT. [RENT.] 
 
QUORUM. [SESSIONS.] 
 

n. 

RANGER (Rangeator), an ancient of
ficer in the king's forests and parks, ap
pointed by patent, and enjoying certain 
fees, perquisites, and other advantages. 
His duty was of three kinds: 1, to make 
daily perambulations, to see, hear, and 
inquire concerning any wrong doings in 
the limits of his bailiwick; 2, to recover 
any of the beasts which had strayed be
yond the limits of the forest or chase; 
and, 3, to present all transgressions at the 
uext forest court. 

RANSOM. [Ams.] 
 
RAPE. [LAW, CRIMINAL.] 
 
RATE, an assessment levied upon pro
 

perty. Rates are of various kinds, and 
are denominated with reference to the 
objects to which they are applied. 

The nature of Church-rates is ex
plained under CHURCH-HATES: and rates 
for the relief of the poor under PooR
LAws. The subject of County-rates is 
explained under CouNTY-RATEs. There 
are also rates levied for the construction 
and repair of Sewers; and for other pur
poses. 

READER, READINGS. (BARRIS
TER.] 

REAL ESTATE. [PROPERTY.] 
REBELLION. (SoVEREIGNTY.] 

_ RECEIPT. In. its more general and 
popular sense Receipt means a written 
discharge of a debtor on the payment of 
money due. When given for sums 
greater than five pounds, it must be 
sta~ped._ The amount of the stamp duty 
vanes with the su~s for which it is given 
from 3d. to lOs.: in Ireland the lowest 
stamp is 2d. and the rates are otherwise 

different from those in Great Britain. A 
receipt, though evidence of payment, is 
not absolute proof, and this evidence may 
be rebutted by showing that it has been 
given under mistake or obtained hy fraud. 
The object of requiring a stamped receipt 
is to obtain revenue, and no other. It 
is one of the many modes of taxation. 
In 1832 the revenue from receipt stamps 
amounted to 193,0651., namely: England 
154 46Gl.; Scotland 16,344l.; Ireland 
22,2541. The amount received in Eng
land on each kind of stamp was as fol· 
lows:

At 	 Os. 3d. £19,940 
0 6 31,286 
1 0 42,995 
1 6 ,' 22,466 
2 6 16,i90 
4 0 6,939 
5 0 5,408 
7 6 4,143 

10 0 • 4,495 
(Impey's Stamp Act; 55 Geo. III. e. 
184; 3 & 4 Wm. IV. c. 23.) 

HECEIVING STOLEN GOODS. 
[LAW, CRIMI!SAL.] 

RECIPROCITY ACT. (SaIPS.] 
UECOG NI ZAN CE is an obligation of 

record entered into before some court of 
record: or magistrate dul;r arit_horised, by 
which the party entering mto it (the cog
nizor), whose signature is not necessary, 
acknowledges (recognize~) that he owe: 
a sum of money to the kmg, or to som 
private individual, who is called the cog{ 
nizee. This sum is named the amount 0 

the recognizance. The acknowle~grn~:t 
is generally followed by an unde1 tak1 g 
on the part of the cognizor to do some ac} 
such as to keep the peace, to pay a sum 0d 
monev, to attend to give evidence! an 
the like. On the performance of th1.s ac~ 
the cognizor is discharged from Ins r~
con-nizance. On his default, the reco~n· 
za~ce is forfeited, aud he becomes ;~; 
debted absolutely to the amount ?f 
recon-nizance. .A debt on recogmz~n~
take~ precedence of other debts, and. bm f 
the lands of the cmmizor from the time ? 
its enrolment. If the recognizance 18 

made to a private individual in the nature 
of a statute staple, for instance, he may 
on its forfeiture, by virtue of .procef 
directed to the sheriff, obtain delivery 0 



TIECORDER. [ 613 J RECORDER. 

the lands and goods of the cognizor till \ actual presence at the proceeding to be 
the debt is satisfied, or proceed against 
the cogniwr in an action of debt, or by 
scire facias. If the recognizance is made 
to the king, it was formerly, in all cases 
ot' forfeiture, estreated into the exchequer, 
and afterwards recovered by process from 
that court to the use of the treasury. 
But now, in the cases of forfeited recogni
zances taken before the court of quarter-
sessions, or justices of the peace, provision 
is made by stats. 3 Geo. IV. c. 46, and 4 
Geo. IV. c. 37, for their enrolment among 
the sessions records, and their immediate 
recovery by the sheriff. A list of the 
amouuts, &c. is yearly returned by the 
clerks of the peace and town-clerks for 
their districts respectively, to the lords of 
the t~easury. A power of appeal by the 
cogmzor against the forfeiture is given to 
the sessions, and the sheriff is not to levy 
on !he cognizor till the appeal has been 
decided. Where a recognizance has been 
estrea~d into the exchequer, that court 
may discharge or compound it according 
to .the justice of the case. (Comyns, 
Dig.," Hecognizance ;" Dalton; 2 Black
stone, Com.; Bum's Justice.) 

RECORD, COUitTS OF. [COURTS.] 
RECORDER (Recordator), a judge, 

described by Cowel as "he whom the 
mayor or other magistrate of any city or 
town corporate having jurisdiction, or a 
court.of record, within their precincts by 
the k.mg's grant, doth associate unto him 
f?r his better dirt;ction in matters of jus
tice and proceedmgs according to Jaw." 
The No~~an term, recorde1tr, appears to 
have ongmally been applied to every 
pers?n who was present at a judicial pro
ceedmg, and to whose remembrance or 
record of. w:hat had taken place the law 
gav~ cred1_t m respect of his personal or 
offici~l weight and dignity. Of this we 
perceive a trac~ in the ordinary writ of 
;<\ccedas ad Cur1am, by which the sheriff 
18 comma?ded to go to some inferior 
~ourt (which, not being the king's court, 
~not a ~onrt of record), taking with him 
~u~ kmg~ts, .and there to record the 

P amt, which 1s in that court· the re
~embrance of the four knightly recor
i e~~ of what. they saw existing in the 
: ~nor.court, m obedience to the king's 

nt, bemg treated as equivalent to their 

recorded. So if the proceedings are in 
the sheriff's court, he is ordered by the 
writ of Recordari facias Joquclam to 
cause the plaint to be recorded by four 
knights. And by a record of the eighth 
year of King John, we find that a judg
ment of battle in the court of the Arch
bishop of Canterbury being vouched in 
the king's courts, four knights were sent 
to inspect the proceedings, who returned 
"quod recordati sunt." ( Placitorum Ab
breviatio, 54.) The practice of certifying 
and recording the customs of London by 
the mouth ef the recorder, which is ante
cedent to the charters granting or recog
nising the practice, appears to be refer
rib le to the same source. Where criminal 
or civil jurisdiction was exercised by 
citizens or burgesses, it would add to the 
importance of the court if its proceedings 
took place in the presence of an officer to 
whose record the superior courts would 
give credit, either in respect of his per
sonal rank, as a peer or knight, or on 
account of his connection with those 
courts, as a serjeant or barrister-at-law. 

Since 1835 the duties of recorders in 
cities and boroughs enumerated in the 
schedules of the Municipal Corporations 
Act (5 & 6 Wm. IV. c. iO) have been 
regulated by the provisions of that and of 
subsequent statutes. 

The jurisdiction of the recorder in 
places of minor importance than those 
mentioned in the schedules, is ta~en 
away. These Acts do not affect the city 
of London. . . 

The recorder of London 1s a Judge who 
has criminal and civil jurisdiction. He 
is also the adviser and the advocate of 
the corporation. In respect. of the duties 
performed by the recorder m the assem
blies of the corporation, in the courts 
of mayor and aldermen, of ~ommon 
council, and of com.m.on ~all, his ?flice 
may be said to be m1111stenal. He 1s by 
charter a justice of th~ p~ace within the 
city of London, and a Justice of oyer ai;d 
terminer, and a justice of the peace, iu 
the borough of Southwark. · 

The business of the m~yo~'s court1 in 
which the recorder ordmarily pres1~es 
alone, comprehends a court of eqm~y. 
In the mayor's court the recorder tnt:S 

http:com.m.on
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civil causes, both according to the ordi
nary course of common law and the pe
culiar customs of the city. The amount 
for which such actions may be brought 
is unlimited. Causes depending in the 
superior courts at \Y estminster for sums 
under 20l., writs of trial are occa
sionally ordered to be executed by a judge 
of a court of record in London under 
statute 3 & 4 ·wm. IV. c. 42, s. 17. Such 
trials sometimes take place before the 
recorder, and sometimes before the judges 
of the sheriffs" court. 

All the duties of a justice of the peace, 
including those of chairman, devolve 
upon the recorder at the quarter and 
other sessions held at Guildhall for the 
city of London. At the eight sessions 
which are held in the year at Justice-hall 
in the O!tl Bailey for the metropolitan 
district, the recorder acts as one of the 
judges under her maje~ty's commission of 
oyer and terminer, and general gaol de
livery. At the conclusion of each session 
he prepares a report of every felon capi
tally convicted within the metropolitan 
district, for the information and conside
ration of the queen in council, and he 
issues his warrant for the reprieve or the 
execution of the criminals whose cases 
have been reported. 

The fixed annual salary of the recorder 
is 1500!. The Common Council have 
added 1 oool. annually to the salary of the 
present recorder, and to that of his im
mediate two predecessors. Besides this, 
the recorder has fees on all cases and 
briefs which come to him from the corpo
ration. He is also allowed to coutinue 
l1is private practice. 

The recorder is elected by the court of 
aldermen, most commonly at a special 
court held for the purpose. Any alder
man may put any freeman of the city in 
nomination as a candidate for the office, 
bnt an actual contest seldom takes place. 
The recorder elect is admitted and sworn 
in before the court of aldermen. The 
appoiutmeut is during good behaviour. 
The recorder has always been a serjeant
at-law or a barrister. 

The. recorder of London deriving his 
anth?r1ty from charters, and Lot being 
app01?ted ~y commis~ion (except tem
porarily as mcluded with other judges in 

the commission of oyer and terminer, &c,, 
at the Old Bailey), he is not, like the 
judges of the superior courts, liable to 
dismissal by the crown upon an addre£s 
by both Houses of Parliament. But all 
recorders may be removed for incapacity 
or misconduct by a proceeding at common 
law. 

Deputy recorders have in scme in· 
stances, but not very lately, been ap
pointed by the court of aldermen on the 
nomination of the recorder. (Eepurt on 
lJfunicipal Corporations.) 

In cities and boroughs within the Mu· 
nicipal Corporations Act, the recor<ler 
(who must be a barrister of not less than 
five years· standing) is a judge appointed 
under the sign manual by the cro':"n.du· 
ring good behaviour: he has crmunal 
and civil jurisdiction within the city 01· 

borough, with precedence next to the 
mayor. 

Criminal jurisdiction is given to re· 
corders by the Municipal Corporations 
Act, explained by subsequent stat_ute. 
The l05th section of that Act provides 
that the recorder shall hold once in every 
quarter of a year, or at such othe.r an.d 
more frequent times as he shall m his 
discretion think fit, or as the crown shall 
think fit to direct, a court of quarter-ses· 
sion of the peace, at which the recorder 
shall sit as the sole judge, and such court 
shall be a court of record, and shall have 
coguizance of all crimes, offences, and 
mutters whatever cogniwble by any court 
of quarter-session of the peace for conn· 
ties in England, provided nevertheless 
that no recorder shall have power to make 
or levy any rate in the nature of a county· 
rate, or to grant licence to keep an ~le· 
house or ''ictuaJlino--house, to sell exc1se
able liquors, or t;: exercise any ~f the 
powers by that Act specially vested in the 
town-council. . 

The jurisdiction of the county sessions 
extends, under 34 Edw. III. c. l, to t_he 
trying and determining of al! ~elowes 
and misdemeanors. The comm1ss10_n nn· 
der which county justices are appmn~ed, 
however, directs that if any case of _d1ffi· 
culty arise, they shall not proceed to Judg; 
ment but in the presence of one of th 
justices of the courts of King's Bench or 
Common Pleas, or of one of the justices 

http:cro':"n.du
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of assize; and conrts of quarter-session 
in counties have latterly treated every 
case in which judgment of death would 
be pronounced upon conviction, as a case 
of difficulty, and have left such cases to 
be tried at the assizes; and though no 
such direction is contained in the grant 
of the office of recorder or in the Munici
pal Corporations Act, it has been the 
invariable practice of recorders appointed 
under' the Act to refrain from the exercise 
of jurisdiction in such cases. 

The civil jurisdiction given to re
corclers by 5 & 6 Wm. IV. c. i6, § ll8, 
is to try actions of assumpsit, covenant, 
or debt, whether by speciality or by 
simple contract, and all actions of tres
pass or trover for taking goods or chat
tels, provided the sum or damages 
sought to be recovered do not exceed 
201., and all actions of ejectment between 
landlorcl and tenant wherein the annual 
rent of the premises does not exceed 20l., 
and upon which no fine has been re
se~ed, :with an exception of actions in 
which title. to land, or to any tithe, tol!, 
market, fair, or other franchise is in 
~uestion in courts, which before the pass
rng: of t_he Act had not authority to try 
a.ct10ns m which such ti ties were in q ues
tion. This enactment does not take 
a.way th_e more extended civil jnrisdie
tion 'Y~ich previously existed in particu
lar cities and boroughs by prescription 
or by charter. 

The practice, or mode of proceeding, 
and .al.so. the course of pleading, in courts 
of ClV!! jurisdiction in cities and boroughs, 
are govemed by rules made by the re
corder and allowed by three jud"es of 
the superior courts. "' 

RECORDS, PUBLIC. Records, in 
the legal sense of the term, are contem
poraneous statements of the proceedings 
~those courts of law which are courts 
0 recorcl, written upon rolls of parch
ment (B · 

11 d ntton, c. 2i.) Matters en
ro e among the proceedings of a 
cou~~ but not connected with those pro
cee mgs, as deeds enrolled, &c., are not 
records, thon~h they are sometimes in a 
I~ sense said to be " things recorded." 
all pop~lar sense the term is applied to 

~ubhc documents preserved in a re
cognised repository ; and as such docu

ments cannot be conveniently removed, 
or may be wanted in several places at the 
same time, the courts of law i:eceive in 
evidence examined copies of the contents 
of public documents so preserved, as well 
as of real records. (CouaTs; RECORDER.] 

\Ye may consider that as a record 
which is thus received in the courts of 
justice.. The Act, for instance, which 
abolished Henry VIII.'s court of aug
mentation (of the re~·euues obtained from 
the suppression of the religious houses), 
declared that its records, rolls, books, 
papers, and documents, should thence
forth be held to be records of the court 
of exchequer; and accordingly we have 
seen many a document, originally a 
mere private memorandum, elevated to 
the dignity of a public record, on the 
sole ground of its official custody, and 
received in evidence as a record of the 
Augmentation-office. On the other hand, 
numbers of documents which wer~ 
originally compiled as public records, 
having strayed from their legal re
pository to the British l\Iuseum, have 
thereby lost their character of authen
ticity. ( Proceedi11gs ef the l'rfry 
Council, vol. v. p. 4, edited by Si1· 
Harris Nicolas.) 

"Our stores of public records," says 
Bishop Nicolson, "are ju.stly reckonecl 
to excel in age, beauty, correctness, aud 
authority, whatever the choicest archives 
abroad can boast of the like sort." (Pre
face to the English Historical Library.) 
Indeed, this country is rich beyond all 
others of modern Europe in the posses
sion of ancient written memorials of all 
branches of its government, constitu
tional, judicial, parliamentary, and fiscal, 
memorials authenticated by all the solemn 
sanctious of authority, telling truly, 
though incidentally, the history of our 
progress as a P.eople, and handed _down 
in unbroken series through the per10d of 
nearly seven c;enturies.. The.amoun~ of 
public care given to tlus subject during 
the last forty years, is shown by the ap
pointment of success~ve comn:issi~ns and 
parliamentary committees of mqmry, by 
a cost in one shape or another amount
ing to little less than a million of pounds 
sterling, and by the passing of an Act of 
Parliamentdesigned to effect a thorough 
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change in the system of keeping and 
using the public records. 

The greater part of records are kept 
as rolls written on skins of parchment 
and vellum, averaging from nine to 
fourteen inches wide,* and about three 
feet in length. Two modes of fastening 
the skins or membranes were employed, 
that of attaching all the tops of the mem
branes together bookwise, as is employed 
in the exchequer and courts of common 
law, whilst that of sewing each mem
brane consecutively was adopted in the 

· chancery and wardrobe. 
The material on which the record is 

written is generally parchment, which, 
until the reign of Elizabeth, is extremely 
clear and well prepared. From that 
period until the present, the parchment 
gradually deteriorates, and the worst 
specimens are furnished in the reigns of 
George IV. and William IV. The ear
liest record written on paper, known to 
the writer, is of the time of Ed ward II. 

The hand writing of the courts, com
monly called court-hand, which had 
reached its perfection about the reign of 
our second Edward, differs materially 
from that employed in chartularies and 
monastic writings. As printing ex
tende~, it relaxed into all the opposites 
of umformity, clearness, legibility, and 
~2auty which it once possessed. The 
I?k too lost its ancient indelibility; and, 
like .the parchment, bo~h handwriting 
and mk are the lowest m character in 
the latest times: with equal care, venera
ble Domesday will outlive its degenerate 
descendants. 

All the great series of our records, ex
, 	 cep~ those of parliament, are written in 

Latin, the spelling of which is much ab
breviated, and in contractions, there can 
be little doubt, derived from Latin 
manuscripts. 

During the Commonwealth, English 
was substituted ; but soon after 
the Restoration, Latin was restored, 
and the records of the courts continued 
to be kept .in Lat!n until abolished by 
Act of Parliament m the reign of Georo-e 
I I. In certain branches of the E~-

• The rolls of the Great Wardrobe exceed 
eighteen inches in width. 

chequer, Latin continued in use until the 
abolition of the offices in very recent 
times. Many of our statutes from Ed
ward I. to Henry V., and the priucipal 
part of the rolls of parliament, are writ
ten in Norman French. Petitions to 
parliament continued to be presented in 
Norman French until the reign of 
Richard II., whose renunciation of the 
crown is said to have been read before 
the estates of the realm at Westminster 
first in Latin and then in English. 
After this period we find English, which 
had doubtless always remained in use 
among the lower classes, often used in 
transactions between the people and go
vernment. 

At the present time, besides the offices 
for modern records attached to each 
court, we may enumerate the followin~ 
repositories, with their different locah· 
ties, as containing the puhlic records:

The Tower, in Thames-street; Chap
ter-House, Westminster Ahbey; Rolls 
Chapel, Chancery-lane ; Holls House, 
Chancery-lane; Duchy of Lancaster, 
Lancaster-place, Strand ; Duchy of 
Cornwall, Somerset House ; Common 
Pleas, Carlton Ride and Whitehall
yard • Queen's Remembrancer's Hecords, 
in C;rlton Ride and tower of Westmin· 
ster Hall; Augmentation-Office, Palace
yard, \Vestminster; Pipe-Office, Somer· 
set House ; Lord-Treasurer's Hemem· 
brancer, Somersi.t House; Land Ile· 
venue, Carlton Ride; Pell-Office, I, 
Whitehall-yard; Exchequer of Pleas, 3, 
Whitehall-yard; First-Fruits Office, 
Temple. 

The fullest examination into the state 
of the public records which has been 
made in recent times was effected by a 
Committee of the House of Commons, 
in 1800, conducted by Lord Colchester, 
then Mr. Abbot, and the report of thal 
Committee presents the most comprehenf 
sive account which .has yet appea'.ed o 
our public records, to which a period ?{ 
forty years has added -,,ery little. This 
Report originated a commission for car
rying on the work which its authors had 
begun. The Uecord Commission was 
renewed six several times between the 
years 1800 and 1831, and altogether sus
pended at the accession of the present 
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queen. All the several record commis
sions during thirty years recited, one 
after another, that "the public records 
of the kingdom were in many offices un
arranged, nndescribed, and unascer
tained;" that they were exposed "to era
sure, alteration, and embezzlement,., and 
"were lodged in buildings incommodious 
and insecure." The commissioners were 
directed to cause the records to be " me
thodised, regulated, and digested," bound 
and secured; to cause "calendars and 
indexes" to be made and " original 
papers" to be printed. The present state 
of the Record Offices affords abundant 
evidence, that the record commissioners 
interpreted their directions in an inverse 
order; they expended the funds in trusted 
to them rather in printing records than in 
~rranging or calendaring them. And it 
is an undoubted fact that not withstand
ing these commissions, records were 
"embezzled"-and are still lodged in 
mos! "~nse~ure" buildings. A full in
vest1gat10n mto the proceedings of the 
re~rd commission was made by a Com
mittee of the House of Commons in 1835, 
and the Heport of the Committee was 
printed. During the last half-century 
!here has been no niggard expenditure 
mrespect of the public records. It is not 
easy to ascertain its total amount or the 
pre~ise appropriation of it; but the fol
low~ng may be received as an approxi
mat10n to correctness :
Parliamentary Papers show 

that grants were made on 
behalf of the Record Com
mission between 1800 and 
1831, to the amount of • £362,400 

Between l 831 and 1839 in
clusive • • • 125 1 700 

Salaries, &c., for the custody 
of Records • • • 120,000 

Fees, estimated on an average 
ofthe years 1829, 1830, and 
1831, at least . • 120,000 

Removals of Records, esti
mated at 30 ,ooo 

758, 100 

Of the grants made to the record com
mission, by far the greater part was spent 
in printing and the expenses connected 
therewith. 

An Act was passed (1 & 2 Viet. c. 49) 
calculated to remedy effectually what 
preceding efiorts had in vain attempted, 
by constituting a special agency for the 
custody of the records; to the want of 
which and a sufficient responsibility, all 
the defects of the old system are attribu
table. By this Act the Master of the 
Rolls is made the guardian of the public 
records, and be bas powers to appoint a 
deputy, and, in conjunction with the 
treasury, to do all that may be necessary 
in the execution of this service. The Act 
contemplates the consolidation of all the 
records, from their several unfit reposi
tories, into one appropriate receptacle; 
their proper arrangement and repair ; the 
preparation of calendars and indexes, 
which are more or less wanting to every 
class of records; and giving to the public 
more easy access to them. Lord Lang
dale, the present ]\faster of the Rolls, to 
whose influence the change of system is 
greatly due, has already brought the above 
Act into as full operation as circumstances 
have allowed. The old custodyship of 
most of the offices bas been superseded, 
and the offices are constituted branches of 
one central depository, the Public Record 
Office, which, until a proper building is 
ready, is at the Rolls House in Chancery 
Lane. The arrangement and repair, as 
well as the making of inventories of 
records, have been generally begun in 
most of the offices. 

Preparations are also making for a uni
form system of calendaring, a gigantic 
work which a century will hardly see 
completed. To select what is useful 
from the judgments of a single court, the 
Common Pleas for instance, at least 1200 
miles of parchment nine inches wide mm,t 
be patiently read through; and yet with
out the performance of this labour these 
records can scarcely be consulted. 

The principal changes which have been 
made for the better accommodation of 

Irish. Record Commission, the public may be seen in the following 
esllmated at , , .• 120,000 table:

£8i8, 100 I 
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System before July, 1840. 

Charges for 
PresentHours of 
System.Inspection CopyAttendance.Office. 

Search. ofof 
Hecord.Record. 

Tower 10 till 3 !Os. 6s. Sd. ls. per foliol.S J;] ~ ~ 
Itolls Chapel 10 till 3 ls. a year} 2s. fid. } 5s. 6d. a }'..o::: "' S ~..:

0 Q) - ,...sheet I ,_, .; ·a. .~ 0ea. name ea. Roll 
fil' ""-o>.-'=~ 

E i:: .S c2 "~ 

Chapter House . 
Carlton Hide . 
(Common Pleas) 

3, Whitehall Yard, 

10 till l 
10 till 4 
In term-
time only 

8s. 4<l. 
3d. a term 
2s. 6d. in 

Index 

ls. per o JOjJj ·u " . ~ , 0 sC.::°" 
c<l "c:I 

6<1. per folio1..;. .;; ui .£ ~ ~ 
... -a t'=Mj.g i:l~ 

~] s ~· ... ~ 
Common Pleas • No attend ~ -3 ]~-~~ 
Exch. of Pleas • 

ance 
No attend 3d. a term 

U'"'E-<-" 
6d. per folio1 g'.;; "' 8 ~ 

ance l~~~oZc: 
King's Bench (Rolls =~~~!3~ 

House) • • No attend· 2s. 6d. in .<""""t~~:s 
ance Index ::::: ~Q) ~a 

d 114 Poi~~ 

The best work of general reference as 
to the subjects to which the public records 
relate is the ' Report of the Select Com
mittee in 1800.' 

HECTIUITING is the act of raising 
men for the military or naval service. 
As to the military service, recruiting is 
done by officers appointed for the pur
pose, who engage men by bounties to 
enter as private soldiers into particular 
regiments. The officers, commissioned 
and non-commissioned, while so em
ployed, are said to be on the recruiting 
service; but the actual engaging of men 
as recruits is called enlistment. The 
laws relatiug to this subject have been 
already noticed. [EisusnrnNT.] 

Formerly private persons were al
l0wed to enlist men for the army in any 
way that they might think best; but 
now, by a clause in the Mutiny Act, any 
person advertising or opening an office 
for recruits ~ithout authority in writing 
from the adjutant-general or the direc
tors of the East-India Company is liable 
to the penalty of twenty pounds. 

In order to produce uniformity in the 
system of recruiting. and to ensure the 
employment of legal means only in ob

taining men, the supreme control of this 
branch of the military service was vested 
in the adjutant-general of the army, and 
both Great Britain and Ireland were 
divided into several recruiting districts. 
To each of these were appointed au in
specting field-officer; an adjutant, whose 
duty it is to ascertain, in respect of 
stature and bodily strength, the fitness of 
any recruit for the service ; a paymaster; 
an<l. a surgeon, the latter of whom is to r.e
port concerning the health of the recrmt. 
Under the inspecting field-officer there 
are several regimental officers who are 
stationed in the principal towns of the 
different recruitiug districts in order to 
superintend the non-commissioned. of
ficers appointed to receive the ap~hca
tions of the persons who may be desirous 
of entering the service. 

In order to procure recruits, a serj.eant 
or other non-commissioned officer mixes, 
in country places, with the pe~ntry at 
their times of recreation; and, m towns, 
with artisans who happen to be unen;i· 
ployed, or who are dissatisfied with their 
condition; and, by address in repr~sent· 
ing whatever may seem agreeable 1n the 
life of a soldier, or by the allurement of 
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a bounty, occasionally induces such per- f not keep or teach any school, on pain of 
sons to enter the senice. j perpetual imprisonment. For the offonce 

The reports concerning the fitness of Iof saying mass, the Popish recusant for
a recruit for military &ervice are finally 
submitted for approval to the inspecting 
fielu-officer of the district, except when 
the distance of the head-quarters from 
tl:e place where the recruit is enlisted is 
such that it would be more convenient to 
send the latter to the depot of the rcgi
ment to which he is to belong: in that 

fdted 200 marks, or 133[. 6s. 8d. For 
the offence of wilfully hearing mass, he 
forfeited 100 marks ( 66l. 13s. 4d. ), and 
was in each case subjected to a year's im
prisonment. 

Popish recusants convict incurred ad
ditional disabilities, penalties, and for
feitures. They were considered as per

case the officer commanding at the sons excommunicated : they could not 
depot is especially authorised to sanction Ihold auy public office or employment; 
them. 

Officers employed on the recruiting 
service are not allowed to interfere with 
one another in the performance of their 
duties; particularly, no one is permitted 
to use any means in order to obtain for 
his own party a man who has already 
taken steps by which he may become en
gaged to another. 

RECTOR, RECTORY. [BENEFICE, 
P· 341.] 

they were not allowed to keep arms in 
their houses; they were prohibited from 
coming within ten miles of London, un
der the penalty of lUOl.; they could 
bring no action at law or suit in equity; 
they were not permitted to come to court. 
under pain of 100[., or to travel above 
five miles from home except by licence, 
upon pain of forfoiting all their goods. 
Severe penalties were imposed in respect 
of the marriage or burial of the Popish 

RECGSANTS are persons who refuse I recusant convict, or the baptism of his 
or neglect to attend divine service on 
Sundays and holidays, according to the 
forms of the Established church. 

There were four classes of offenders 
under the statutes against recusancy:
thos~ who absented themselves from the 
public service of the church from indif
fcreuce, irreligion, or dissent, were termed 
•· recusants" simply-after conviction 
they were styled "recusauts convict;" 

child, if the ceremony was performed by 
any other than by a minister of the 
Church of England. Such a recusant, if 
a married woman, forfeited two-thirds of 
her dower or jointure, was disabled from 
being executrix or administratrix of her 
husband, and from having any part of 
his goods, and she might be kept in prison, 
unless her husband redeemed her at the 
rate of lCl. per month, or by the profits 

those absentees who professed the Homan of the third part of all his lands. The 
Catholic religion "Were called "Popish Ipresent state of the law as to recusants is 
r~cusa~ts ;"and those who had been con
victed ma court of law of ?eing Popish 
recu~ants were called "Popish recusants 
connc~." 

Pop1sh recusants, in addition to the 
general penal~ies enacted against recu
s~nts, were disabled from taking lands, 
e~ther by descent or by purchase, after 
eighteen years of age, until they re
nounced their errors. They were bound 
at the age of twenty-one to re,,ister the 
estates which they had already "acquired, 
and were bound also to register all future 
conveyances and wills relating to them. 
'.fhey were and are incapable of present-
mg to any advowson, and of making a 
gra?t of the right of presenting at any 

given under LAW, CnnnNAL, p. 217. 
REDEMPTION, EQUITY OF. 

[MORTGAGE.] 
HEEVE. [SHERIFF.] 
HEFORMATION, HOUSES OF. 

[TRANRPOitTATION.J . 
REGA'LIA, the ensigns of royalty. 

This term is more especially used for the 
several parts of the apparatus of a corona
tion. In England, the regalia properly 
so called are the crown, the sceptre royal, 
the virge, or rod with the dove, St. Ed
ward's staff, the orb or mound, the sword 
of mercy, called Curtana, the two swo_rds 
of spiritual and temporal justice, the i:rng 
of alliance with the kingdom, !he armillro 
or bracelets, the spurs of chivalry, a~d 

.avoidance of the benefice. They could , sundry royal vestments. The regalia 



REGENT, REGENCY. [ 620 ] REGISTER, &c. 

·here enumerated, all but the vestments, 
are preserved in the Jewel-Office in the 
Tower of London. Before the Reforma
tion in the time of Henry VIII. they 
were constantly kept by the religious of 
the abbey of Westminster; and are still 
presented before the king on the morning 
of the coronation by the dean and pre
bendaries of that church. 

REGENT, REGENCY. These 
words, like rex, contain the same ele
ment as rego, "to rule," regens, "ruling;" 
and denote the person who exercises the 

· power of a king without being king, and 
the office of such a person, or the period 
of time during which he possesses the 
power. Wherever there has been an 
hereditary kingly office, it has been 
.found necessary sometimes to appoint 
a regent. The cases are chiefly those 
of (l) the crown devolving on a minor 
too young to execute any of the duties 
belonging to it; (2) mental incapacity of 
the person in whom the kingly office is 
vested; (3) temporary illness, where 
there is a prospect of the long continu
ance of the disease, and of incapacity 
in consequence; ( 4) absence from the 
realm. But in the first case the regent 
has usually been called in England by 
the name of Protector: the latest in
stance was the minority of Edward 
VI., when his uncle, the Duke of Somer
set, was the Protector. 

In the earlier periods of English his
tory we have several instances of pro
tectors during minorites, and some of 
regencies during the temporary absence 
of the king. The occasional absences of 
George I. and George II. on ·visits to 
their continental dominions rendered the 
appointment of regents a matter of con
venience, if not of necessity. Some
times the power was put, so to speak, in 
commission, being held by several per
sons jointly; but Queen Caroline some
times discharged the functions of regent 
during the absence of George II. 
(LORDS JUSTICES.) 

This part of the English constitution 
was, however, so imperfectly defined, that 
when George III. was incapacitated for 
discharging the functions of royalty by 
becoming insane, a question arose, on 
which the chief constitutional and politi

cal authorities of the time were divided 
in their judgment. The question was 
this-whether the heir apparent, being 
of full age, and the king's eldest son, dill 
not become of right regent. The Whig 
party of the time, led by l\Ir. Fox, cou· 
tended that he did. On the other side, 
it was maintained that it lay with par
liament to nominate the person who 
should be regent. No regent was at 
that time appointed, because the king re
covered. When the king was a seconu 
time incapacitated, all parties agreed in . 
conferring the title and office of regent on 
the Prince of \Vales, then heir apparent 
But it was done by parliament, who laid 
certain restrictions upon him during the 
first year; but in the ev~nt (w~ich ev:nt 
did happen) of the contrnued mcapac1ty 
of the king, he was to Eenter into the full 
possession of all the powers of king, as 
if the king were dead; using, however, 
only the name of regent, not king. 

The time when the Prince of Wales 
held the office of regent is the period of 
English history which will be meant 
hereafter by the expression " the re
gency," just as " the regency" in rerer
ence to French history denotes ~he time 
of the minority of Louis the Fifteenth, 
when the Duke of Orleans was regent. 
It was during the English regency that 
the power of Napoleon was broken, and 
peace was restored to Europe. 

HEGIMENT, a body of tr~ps, 
whether infantry or cavalry, formmg 
the second subdivision of an army. The 
union of two or more regiments or bat
talions constitutes a brigade, and.t~? or 
more brigades make up a grand dms1on, 
or corps d"armee. A regiment is com
manded by a colonel, a lieutenant
colonel, and a major, whose several 
ranks are graduated so as to correspond 
to those of the general officers who com· 
mand the army or division; and when a 
regiment is divided into two or more 
battalions, each of these has, at least 
when complete, its own lieutenant
colonel and major. 

REGISTER, REGISTRATION, RE
GISTRY. The mere possession of l~nd 
is not sufficient evidence of the title 
to it, except in those cases where it can 
be shown that it has been held by a party 
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who sells adversely for such a period as to 
preclude under the operation of the Sta
tute of Limitations all claims from any 
other party. In tracing the title to land, 
a purchaser or mortgagee requires to 
have the right established by the produc
tion of the instruments under which the 
title to it is derived; and the usual period 
during which such title is required to be 
shown is the last sixty years. Now ex
cept in what are termed regi:;ter counties, 
a purchaser or mortgae;ee has no means 
of ascertaining that some of the deeds 
purporting to show the title may not be 
purposely or accidentally withheld: for 
instance, A. B. may have acquired a title 
under a deed of conveyance, or under a 
will, but may have mortgaged or other
wise charged the estate, with an agree
ment that he should remain in possession 
till ~efault of payment, and may conceal 
the mstrument which effects this charge; 
and the purchaser, notwithstanding he 
had no notice of such charge, may after 
payment of the purchase-money lose his 
e~tate by reason of a charge prior to 
his right in point of time. And he has 
no ~bsolute means of guarding himself 
against this risk. If, however, there were 
~law which compelled the registry of all 
mstruments relating to the title in lands, 
~nd protected purchasers from the opera
tion of all such as were not ren-istered 
this evil would be removed · a~d w itl; 
due care in searching such' ren-istry a 
purchaser would be certain that" he was 
duly protected against all adverse claims, 
and that his title~was secure. 

The Real Property Commissioners 
hav.e devoted their Second Report to the 
sub3ect of a general register of deeds, 
and ~hey unanimously recommend the 
e~tabhshment of a General Public Ue
gister for England and Wales of all 
deeds or instruments affecting land, in 
order to secure titles an-ainst the loss or 
destru~tion, or the fraud~lent suppression 
or accidental non-production of instru
ments; to simplify titles by rendering in 
most cases needless the assi o-nment of 
out-standing terms ; to protect them from 
the consequences of constructive notice ; 
and to render conveyances shorter and 
more simple. 

To a certain extent such registers 

have been already established in Eng
land. By the 27 Henry VllI. c. 16, it is 
enacted that all bargains and sales of 
land shall be enrolled. The 2 & 3 
Anne, c. 4 (amended by 5 Anne, c. 18) 
directs that a memorial of all deeds, con
,·eyances, and wills concerning any lands 
in the West Riding of Yorkshire may, 
at the election of the parties, be regis
tered; and that any conveyance or will 
affecting the same lands shall be deemed 
void against a subsequent conveyance 
unless a memorial shall be registered. 
The 6 Anne, c. 35, recites that "lands in 
the East Riding of York, and in the 
town and county of the town of Kings
ton-upon-Hull, are generally freehold, 
which may be so secretly transferred or 
conveyed from one person to another, 
that such as are ill-disposed have it in 
their power to commit frauds, and fre
quently do so, by means whereof several 
persons (who, through many years' in
dustry in their trades and employments, 
and by great frugality, have been· en
abled to purchase lands, or to lend 
moneys on land security) have been un
done in their purchases and mortgages 
by pripr and secret conveyances and 
fraudulent incumbrances; and not only 
themselves, but their whole families 
thereby utterly ruined:" and then the Act 
establishes a register of the memorials of 
deeds and wills in the East ltiding of 
Yorkshire. The 7 Anne, c. 20, esta
blishes such a register for Middlesex ; 
and the 8 George 11. c. 6, establishes 
one for the North Riding of Yorkshire, 
and provides that deeds, wills, and judg
ments affecting land may be registered 
at length, instead of the registration of 
mere memorials of them. In the Bed
ford Level there is a registration of all 
deeds affecting land there. These regis
ters, owing to the insufficiency of their 
iudexes, and to some other defects, do 
not answer all the purposes which might 
be expected from them, and in many re
spects the arrangements respecting them 
are cumbrous and expensive: nevertheless 
(as the Commissioners remark) no one has 
proposed to abolish them. A registration 
of wills of personalty has long been esta
blished in the ecclesiastical courts. The 
Act for Abolishing Fines and Recoveries 
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(3 &4 Wm. IV. c. i4)substitutes forthem 
a deed which is enrolled in the Court of 
Chancery. In Ireland, Scotland, in the 
Colonies, in most of the United States, in 
Sweden, France, and Italy, and in many 
of the German States, registers are esta

ments registered; and that, on the other 
hand, default of registration ought not to 
be remedied by any proof even of actual 
notice. With this view they recommend 
that persons should have liberty to re
gister contracts, to enter caveats during 

hlished. Nor is it found that the disclo- the interval between the execution of the 
sun~s which a register makes of the state of Ideed and its registration, and inhibitions 
landholders' property produce inconveni
ance, nor are such disclosures insepara
ble from all systems of registration. It 
is obviously for the public benefit that 
the apparent extent of a person's landed 
property should not induce men to give 
him a credit to which the actual amount 
of that property does not entitle him. 

The commissioners propose to register 
every document transferring any estate in 
land or creating a charge upon it, except 
such as relate to copy holds, and leases for 
not more than twenty-one years, accompa
nied by possession. Thus contracts con
cerniug land (with certain limitations), 
liens upon it, judgments, crown debts, de
crees in equity, p~nding suits, and appeals, 
should all form matters of registration. 
They recommend that all deeds should 
be registered at length; indeed, that the 
original deeds should be deposited at the 
Registry, and that (unless in special cii~ 
cumstauces) office-copies of them shall be 
admitted as evidence. They propose that 
the register should not he classified ac
cording to the names of individuals, but 
that to the registered deed relating to an 
estate a symbol shall be attached indica
tive of that estate, under which symbol 
all subsequent documents affocting it will 
be eutered. The system admits of open
ing a fresh series of entries, or, in other 
words, commencing a new title for any 
portion of the estate which may be sepa
rately conveyed, references being made 
from each to the other, And thus again 
many separate estates might be united 
under one symbol. Indexes should be 
prepared both of the symbols and of per
sons: and ~o facilitate reference, Eng
land and "Wales should be divided into 
districts, usually corresponding in limits 
with the counties.. Separate indexes 
should be made to wills, judgments, &c. 

It. is the ?Pini.on of t~e commissioners 
that 1f a register 1s established, it ought to 
be taken as sufficient notice of the docu

which shall prevent owners of estates 
who enter them from dealing with the 
estates pending such inhibition. A bill 
founded on this report was brought into 
Parliament ( l 84G), but after a report by a 
Committee of the House of Commons, it 
was dropped. 

The Act I & 2 Victoria, c. 110 (abol
ishing arrest on mesne process, except in 
certain cases) provides (§ 19) that no 
judgment of the superior courts or decree 
of the courts of equity shall affect lauds 
unless a memorandum of such judgment, 
&c., shall be registered with the senior 
master of the Court of Common Pleas, 
who shall enter it under the name of the 
person whose estate is to be affected by 
it. The 2 & 3 Viet. c. 11, enacts that 
these registered judgments shall not be 
valid for a longer space than five years, 
but it provides that the entry of them 
may be renewed; it also enacts that no 
pending suit (!is pendens) shall affect the 
purchaser or mortgagee with notice, 
unless a similar memorandum is regis· 
tered by the same officer, under the head 
of the person whose estate is affected by 
it, ancl the entry must be renewed ev.ery 
five years; and, thirdly, the Act r:qmres 
crown debtors to be registered m the 
same office, and provides means for ob· 
taining and recording their discharge 
from their liabilities to the crown; 
but the Act does not require the r~
newal every five years of the entry Ill 

this case. 
(Second Report ef Real Proper'.!J 

Commissioners; and the IJ'orl1s therein 
cited; Tyrrell's Suggestfonsfor the Laws 
ef Real Propert,11.) . . 

HEGISTH.A'flON. The reg1strauon 
of documents in Scotland is a great and 
important system intimately connected 
with the titles of real or heritable pro
perty, and with the execution of the law. 
It is thus divided into two distinct depart
ments, which may be considered sepa· 
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rately- Registration for Preservation, 
and Registration for Execution. 

Registration for Preservation, in its 
simplest form, is mere! y the preserving 
of an attested transcript of any deed in a 
public register, that thus au authentic 
copy may be bad recourse to in case the 
original sbonkl be lost. Besides the re
gular statutory records of particular 
deeds, there are books attached to the 
several courts of civil jurisdiction, in 
which parties may for their own conve
nience register such documents as do not 
require by auy special obligatory law to 
be recorJed. It is a general rule that 
extracts from any such records may 
stand in the place of the originals when 
these are not forthcoming, but that ir 
party is not to found on au extract if he 
have the original deed iu his possession 
and can produce it. In the case of 
sasines, however, and other deeds, of 
which, as will be seen below, it is not 
the deed itself, but its registration, that 
~iakes the completed title, an extract 
from the register is the proper document 
to be produced. There is a certain 
class of actions, however, to meet which 
the ?riginal must be produced if it be ac
cessible. These are called Actions of Iie
~uction-Improbation. Such an action 
IS raised against the party favom:ed by 
th~ de~d, by some other party, and its 
obJect JS the annulling the deed on some 
legal ground. As a matter of form in 
commencing s_uch an action, the purs~er 
states, along with whatever other grounds 
?f objection he may have, that the deed 
IS forged, and he desires the original to 
~ produced; that it may be judicially ex
an;1~ed. 1 he rule for production of the 
origmal is subject to modifications, 
w?e~e the ground of the action is ex
tn.ns.1c of anything peculiar to the 
or1g1nal document · and if the ori nfoal be 
lo't . b ' b' wit out bein"" intentionally de
stroyed, the inquiry" must proceed on the 
extract and the other circumstances that 
can. be a~duced. It is usual to speak of 
registration for preservation as being
~0£ bl" ' h or pu 1cation ; and in this sense 
w en a deed is of such a character thai 
to make it effectual in the grantee's
favo · h" nr it must have been delivered to 

m by the grantor, such registration is 

in the general case equivalent to the de
livery. It will operate in this respect in 
adjusting questions of competing right, 
as where a father makes over to one 
child the property that, in case of his 
dying intestate, would go to another, and 
registers the deed. It is questioned, how
ever, if the mere registration would be in 
all cases that complete transference of 
property which is necessary to bar the 
claims of creditors under the statutes 
against alienations to their prejudice by in
solvents. The registration of ordinary 
documents for presenation was sanc
tioned by the Act 1698, c. 4, which 
generally extends to registration "in any 
authentic public register that is competent.'' 
Besides the central register attached to the 
supreme court, there are others connected 
with the Sheriff and Corporation Courts, 
but it does not appear to be distinctly 
settled ,what may be, with reference to 
various des::riptions of documents in 
each case, a "competent" register. 

By far the most remarkable of the re
gisters for preservation, is that of the 
"Sasines and Reversions," the former 
word expressing the Act by which an 
estate is created or transferred in heritable 
(i.e. real) property, the latter the attes
tation of the extinction of a burden, i. e. 
of the devolution of a temporary estate 
on the person entitled to the remainder. 
This system lias been gradually formed. 
In its present state its main operatiYe 
principle is, that when a title to land ap
pears on the register, no latent title de
rived from the same anthority can com
pete with it, and that registered titles 
rank according to their priorit)'., so that 
if A first sell his property to B and exe
cute the proper conveyance, and subse
quently sell the same property to C, if C 
get his title first recorded it cai_mot be q_ues
tioned by B, who has only his pecumary 
recourse against A. In pursuance of this 
system, in transactions regarding land, 
the public records are rdi~~ on as afford
ing the means of ascertamrng the cha
racter and title, and after they have 
searched for the period of prescription, 
or examined over a period of forty years, 
rPRESCIIIPTION) parties can trust that 
there are no latent rights, and may 
safely deal with the person who professes 1 

http:tn.ns.1c
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to dispose of any right connected with it. 
The origin of this system may be traced 
back to the commencement of the six
teenth century, when the notaries were 
required to record their proceedings in 
their prvtocols, and the other oflicers con
nected with the feudal transference of 
land were bound to make returns of their 
official acts. In 1599 an Act was passed 
in which an effort was made to produce 
regularity in these registers, by penalties. 
lt was by the Act 1617, c. lfi, that 
the system was foundeil on its right prin
ciple. The preamble of that statute bears 
" considering the great hurt sustained 
by his Majesty's lieges by the fraudulent 
dealing of parties who haviug anuallied 
[alienated] their lands, and received great 
summes of money therefore, yet by their 
unjust concealing of some private right 
formerly made by them, render the sub
sequent alienation done for greatsummes of 
money altogether unprofitable; which 
cannot be avoided unless the said private 
rill"hts be made public and patent to her 
Majesty's lieges." The Act then appoints 
the sasines, reversions, &c., to be regis
tered within three-score days after e'Xe
cution, otherwise they are " to make no 
faith in judgment, by way of action or 
exception, in prejudice of a third party, 
who hath acquired a perfect and lawful 
right to the said lands and heritages: 
Bot prejudice alwayes to them to use 
the said writs against the party maker 
thereof, his heirs, and successours." By 
the otherclausesofthe Act the superintend
ence of the system is given to the Clerk
Register, and the country is divided into 
Registration Districts. There is one de
fective provision in this Act, which is 
still in force. Parties are allowed to re
gister their titles either in the particular 
register of their district or in the general 
register at Edinburgh. It is unusual to 
adopt the latter alternative, and when it 
is followed, it is generally for the pur
pose of concealing instead of publish
ing the transaction. There was another 
material defect in the old Act. A 
per~on might have his .title immediately 
registered, but was liable to have it 
superseded by any other person able to 
rPgister a title on a warrant previously 
obtained. This was remedied by the Act 

1693, c. 13, which ·gave the registerable 
titles priority not according to the date 
of their execution, but to that of their 
registration. To prevent injustice by the 
accumulation of unregistered deeds at 
the office, a minute-book was, by a con· 
temporary Act, appointed to be kept, in 
which the keeper enters an outline of 
each document as it is presented to him. 
By the present practice, when a iasine or 
other writing belonging to this register 
is presented to the keeper, he marks in 
the minute-book the day and hour of 
presentation. This is indorsed on the 
deed itself, and marks the date of regis· 
tration. When the deed is engrossed at 
length in the register, a certificate to t!iat 
l!ffect is indorsed on the deed, mentiomn~ 
the pages of the register in which it is 
to be found, and the deed is then re
turned. Registration volumes, with 
minute-books accompanying them, are 
from time to time issued from the 
General Hegister-house to the district 
registrars, so systematically marked ~nd 
certified, as to prevent them from berng 
tampered with without either interpola· 
tion or mutilation being easily per_cer 
tible. When a volume is finished, it is 
returned with the corresponding minute
book to the General Hegister-house, !he 
keeper of the District Hegister retawmg 
a copy of the minute-book for general 
reference. The real titles of all the 
heritable property in Scotland are thus 
preserved in a seriatim and indexed col· 
lection, in the General Register-house al 
Edinburgh. When property is offerc 
for sale or mortgage, a " search" ge· 
nerally forms part of the titles ?ffered 
for inspection to the parties treatrng for 
it. This is a certificate by the proper 
officer, describing all registere~ d.o
cuments regardiug that par!Icul.r 
piece of land which have been recorded 
during forty years. The documents 
that require to be registered ha~e lately 
been much simplified and abbreviated by 
the act 8 & 9 Viet. c. 35. It has to be 
kept in view that the execution _of th~ 
real title which may be reg_1ster 
within the sixty days only gives 3 

preferable title. It is not nec;ssary / 0 

0create a title, and if the receiver 3 

conveyance have an absolute reliance on 
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the integrity of the granter and all from 
whom that person may have derived his 
title he may defer completing and re
cording it, and may encounter the risk 
of some other person obtaining a title 
and getting on the register before him. 
The simplification of the documents to 
be registered tends to lessen the temptation 
to delay their completion and registration. 
It is remarkable that the enlightened mind 
of Cromwell appears to have compre
hended the utility of this system, and that 
he made an effort to introduce it into Eng
land. We are told by Ludlow (Memoirs 
I. p. 4~6), " In the meantime the re
formation of the law went on but slowly, 
it being the interest of the lawyers to 
preserve the lives, liberties, and estates 
of the whole nation in their own hands, 
so that upon the debate of registering 
deeds in each county, for want of which 
within a certain time fixed after the 
sales, such sales should be void and 
being so registered that land shouid not 
?e subject to any incumbrance, this word 
rncumbrance was so manao-ed hy the 
l~wyers, that it took up th~~ee months' 

-time before it could be ascertained by the 
committee." 

Registration for Execution is another 
peculiarity of the law of Scotland 
alth?ug~ the system of warrants t~ 
confess Judgment in England in some 
measure resembles it. The party to a 
solemn. dee~ incorporates with it a clause 
of. registration, by which, en the deed 
bemg registered in the books of a court 
c01~~eteut to put the deed in force, the 
dec1s10n of the court shall be held as 
pronounetd in terms of the deed and 
execution may proceed against the'party 
on an extract, as if it were the decree of 
a comt. The engagement on which such 
e.xecution may issue must be very dis
tmctly set forth. Thus, if it be for pay
ment of money, it must he for a sum 
~aried iu the deed, and not for the 

a_ ance that may be due on an account 
~hisrng out of the transactions to which 
tie deed refers. This method of execu
a 01;.was by statute (1681, c. 20) made 
~phicable to bills and promissory uotes 

Wit out tb · · · r . . e1r contammg any clause of 
efstral!on. To entitle it to this pri

vi ege, the bill or note must be ap
vo1, u. 

parently without flaw, must bear the ap
pearance of due negotiation, and must 
have been protested. The operation of 
this system was much widened by the 
Act l & 2 Viet. c. 114, which extended 
registration for execution to the Sheriff 
Courts. 

REGISTRATION OF BIRTHS, 
DEATHS, AND MARRIAGES. Par
ish registers were not kept in England 
till after the di.solution of the monasteries. 
The 12th article of the injunctions issued 
by Cromwell, Henry the Eighth's secre
tary, in 1538, directs that every clergy
man shall, for every church, keep a book 
wherein he shall register weekly every 
marriage, christening, and death, any 
neglect being made penal. This measure 
was surmised to be preliminary to a new 
levy of taxes, and therefore caused much 
alarm. In the first year of the reign of 
Edward VI. ( 154i) ecclesiastical visitors 
were sent through the different dioceses in 
order to enforce various injunctions, and, 
among others, that of Cromwell with re
spect to parish registers. In the begin
ning of Elizabeth's reign this injunction 
was repeated, when the clergy were re
quired to make a protestation in which, 
among other things, they promised to 
keep the register-book in a proper and 
regnlar manner. In 1694 an Act (6 & 7 
Wm. III. c. 6) for a general registration 
of marriages, births, and deaths, was 
passed merely for purposes of revenue; 
it is entitled" An Act for granting to his 
Majesty certain rates and duties upon 
l\larriages, Births, and Burials, and upon 
bachelors and widowers, for the term of 
five yt>ars, for carrying on the war against 
France with vi;tour.'' It is a very long 
Act, in which the duties are minutely set 
down. A supplementary Act was passetl 
(9 Wm III. c. 32), entitled" An Act for 
preve11ting frauds and abuses in the 
charging, collecting, and paying the du
ties upon marriages, births, burials, ba
chelors, and widowers. The 52 Geo. III. 
c. 146 (:!8 July, 1812), entitled "An Act 
for the better regulating and preserving 
parish and other registers of births, bap
tisms, marriages, and burials, in Eng
land," made some alteration in the law, 
chiefly with reference to having the books 
made of parchment or strong paper, and 

:! s 
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to their being kept in dry and well-
painted iron chests. 

The Registration Act (6 & 7 Wm. 
IV. c. 86: 17 Aug., 1836), entitled 
·" An Act for registering Births, 
Deaths, and Marriages, in England," 
came into operation July 1, 183i. By 
the 44th section of the ti & 7 Wm. IV. 
c. 85, entitled "An Act for l\farriages in 
England," the provisions of this Registra
tiou Act are extended to the Marriage 
Act. (MARRIAGE, p. 322.] 

The most important provisions of this 
Registration Act are the following :-A 
general registry-office is to be provided 
in London and Westminster(§ 2). Lord 
Trem.urer and Lords Commissioners of his 
Majesty's Treasury to appoint officers, 
and fix salaries, to be paid out of the 
consolidated fund (§§ 3 and 4). Regula
tions for conduct of officers to be framed 
under direction of the Secretary of State 
(§ 5). Annual abstract of registers to be 
laid before Parliament ( § 6 ). The gnar
dians of the poor of a union or parish, shall 
on the lstof'October, 1836, iftheboard is 
established at the passing of the Act, or, 
if not, within three months after its 
establishment, divide the union or parish 
into districts as directed by the registrar-
general, and appoint registrars and super
intendent registrar, if the clerk of the 
gnardians will not or cannot execute that 
office (§ 7). Register offices to be pro
vided in each tmion by the gnardians, 
and to be under the care of the superin
tendent registrar (§ 9). Temporary re
gistrars and superintendent registrars to 
be appointed, for parishes not having 
guardians under the Poor-law Act, by 
the Poor-law Commissioners ; but in case 
of snbsequent unions, previous appoint. 
ments to be vacated (~§ 10 and 11). 
Deputy registrars may be appointed by 
the registrars (§ 12). All books, &c. to 
be transferred on removal of registrar or 
superintendent, under a penalty of com
mittal to gaol (§ 15). R(·gistrar and 
deputy to dwell in the district, and their 
names aud additions to be put on their 
dwelling-houses (§ l G). Hegister books· 
to be provided Ly the registrar-general, 
for making entries of all births, deaths, 
and marriages of his Majesty's subjects 

schedules (A, B, C) annexed to the Act 
(§ 17). Registrars authorised and re
quired to inform themselves carefully of 
every birth and every death which shall 
happen within their district after the 
first day of March, 1837, and to learn 
and register as soon after the event as 
conveniently may be done, withont fee or 
reward, save as hereinafter mentioned, in 
one of the said books, the particulars re
quired to be registered according to the 
forms of the said schedules (A and B) 
respectively, touching every such birth 
or every such death not already regis
tered (§ 18). After March 1, 1837, 
parents and occupiers may, within forty· 
two days after birth and five after death, 
give notice thereof to registrar; and 
owners and coroners must do so forth· 
with in cases of foundlings and exposed 
dead bodies (§ 19). Parents and occn
piers, on being required by the--registrar, 
within forty-two days, must give all the 
particulars required to be registered re
specting birth (§ 20). Children born ~t 
sea must be registered by the captam 
(§ 21 ). After the expiration of ~ort~
two days from the birth of the child, it 
can only be registered within six months, 
on the solemn declaration of the par
ticulars before the superintendent re
gistrar, who is to sign the entry, and to re
ceive 2s. ed. and registrar 5s., extra fee; 
and no registration, after forty-two days, 
shall be made otherwise than as above, 
under a penalty of 501. (§ 22). Births 
not to be reooistered after six montlis, 
nuder a penalty not exceeding 5vl., and 
no registration after that ~ate s?all be 
evidence (§ 23). Name given ~n bap
tism may be registered with.ID six 
months after re.ristration of birth, 00 

production of ~ certificate by the 
minister (§ 24). Some person pr~sent at 
death, or occnpier of house, reqmred. to 
give particulars of death, on apphcatwn 
by registrar, within eight days; r~gis: 
trar to make entry of finding of JU~) 
npon coroner's inquests (§ 25).. !•e
gistry of persons dying at sea, conta1m~g 
particulars, to be kept Ly th~ captam 
(§ 2G). Registrar to give ceruficat~ of 
death to nndertaker who shall deliver 
the same to the mi~1ister or offici.ating 

in England, according to the forms of ; person, and uukss such certificate 15 dc• 
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livered the minister must give notice to 
the registrar; but the coroner may order 
body to buried, and give certificate 
thereof; arnl if any dead body shall be 
buried without certificate of registry or 
of inquest, and no notice given to the 
registrar within seven days, the party 
shall forfeit lOl. (§ 2i). Every register 
must be signed by the informant(§ 28). 
Registrars to make out accounts quar
terly, to be verified by the superin
tendent, and are to be paid by the 
guardians, as directed (§ 29). Marriao-e 
register books to be provided by the r°e
gistrar-general for ministers (§ 30). Mar
riage registers to be kept in duplicate, 
containing the several particulars of 
S?hedule C ; and every entry shall be 
~1gned by the clergyman, or the register
mg officer, or secretary of Quakers and 
Jews, .and by persons married, and by 
two witnesses (§ 31 ). Certified copies of 
registers of births and deaths to be sent 
~uarterly, and the register-books, when 
filled, to the superintendent-registrar 
(§ 32): Duplicates and certified copies 
of registers of marriages to be sent to 
~uperintende~t-registrar (§ 33). Super
mtendent-reg1strars to send certified 
covies of registers to the general register 
oflic.e (§ 34).. Searches may be made and 
cert1fi~tes given by the persons keeping 
the. registers, on payment of the fees pre
scribed (§ 35). Indexes to be made 
at the superintendent-registrar's office, 
s~arches allowed, and certified copies 
given (§ 3? ). Indexes to be kPpt at 
general register office searches allowed 
~~~ certi.fied c.opies gi~en (§ 37). Certi~ 
ofli copies gweu at ,general register

.ce to he sealed, and shall then be 
~v~d.euce without further proof (§ 38).
·~imste~s, &c, may ask parties married 
t e pai:ticulars required to be registered · 
an~ wilfully givino-0 false information i~ 
t?ury \§§ 4.0 and 41). Penalty for not 
· Y register1ng births deaths and mar

riages or ~ I . ' ' . • ior osmg or injuring the re
~sters,_not exceeding 50/. Penalty for 
estroy.mg or falsifying register-books, 

~~~nt:ies therein, or giving false certifi
s, 15 felony(§ 43). Accidental errors 

!llaYthbe corrected, within one month 
m e p ' ~lodes resence ?f the part~es (§ 4-1). 

of recovermg penalties and of 

making appeals are provided for by §§ 
45 and 46. Registers of baptism and 
burials may be kept as heretofore ( § 49 ). 
Hegistrar-general to furnish notices to 
guardians of unions, &c. specifying acts 
required to be done by parties register
ing, and which are to be published in 
conspicuous places of the unions or 
parishes ( § 50 ). 

Another Act was passed (l Viet. e. 22 
-June 30, 1837), entitled "An Act to 
explain and amend two Acts passed in the 
last session of Parliament, for Marriages, 
and for registering Births, Deaths, and 
Marriages, in England." This Act con
sists chiefly of arrangements necessary to 
extend and improve the provisions of the 
former Act, and its clauses are not of 
sufficient interest to the public to require 
any ahstract to be given of them. 

Previous to the Registration Act 
coming into operation it was necessary to 
divide the country into districts of con
venient size for equalizing the labours of 
the registrars by contracting the area 
where the population was dense and ex
temling it where the population was thin. 
The Hegistrar-general issued a circular 
letter in September, 1836, to the boards 
of guardians throughout the country, on 
whom devolved the duty of' forming each 
poor-law union into registration dis
tricts, and as the unions differed much 
from each other in population, ranging 
from 2000 to 80,000, the registrar
general left the arrangement to the 
guardians, simply referring them to 
certain principles for their guidance. 
Parishes and townsliips not under the 
Poor-law Commissioners were formed 
into temporary districts, or, where more 
convenient, were annexed to a district 
already comprised in a poor-law union. 
To each district a registrar of births 
and deaths is appointe~l, and also a re
gistrar of marriages ; and in each nnion 
there is a superintendent registrar. The 
registrar of births and deaths is ap
pointed by the guardians, and is always 
a resident in the district in which he 
acts. The registrar of marriages is ap
pointed by the superintendent reg~strar, 
subject to the approval of the guardians. 

The total number of registrars of 
births and deaths at the end of Septem

2s2 
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ber, 1838, was 2193, of whom 1021 were 
 
officers in poor-law unions. At the end 
 
of December, 1838, the number of super
intendent registrars was 618, of whom 
 
5li were superintendent registrars of 
 
temporary districts; at the same period 
 
the number of registrars of marriages 
 
was 817, of whom 419 were also re
gistrars of births and deaths. In the 
 
first year, under the new Act, there 
 
were regisiered in England and Wales-


Births • . • 399,712 
 
Deaths • • • • • 335,9.56 
 
Marriages ••• 111,814 
 

Mr. Finlaison, in an estimate of the 
number of births, deaths, and marriages, 
which might require to be registered in 
the first year, calculated the number of 
births at 550,085, of deaths at 335,968, 
and of mnriages at 114,947. The ap
proximation as to deaths is remarkable, 
and not less so the deficiency in the 
births and in some degree in the mar
riages. The imperfection in the re
gistration of births, which seems to have 
arisen partly from the opposition of in
terested persons, partly from the erro
neous notions of the ignorant, and partly 
from mere negligence, has since been in 
some degree remedied, but is still imper-
feet. 

The registrar-general, in his fith Ile
port, dated Aug. 10, 1844, states that 
four inspectors had been appointed to 
visit every district into which England 
has been divided, in order to examine 
into the mode in which the registrars 
perform their duties. These inspectors, 
among other important directions given 
to them, are required to see "that the 
places of birth or death are accurately 
recorded; that the ages and professions 
of those who die are duly registered; that 
t)Xertions are used to impress upon per
sons giving information of deaths the 
importance of producing a certificatP of 
cause of death, in the hand-writin.,. of the 
medical men who attended the d~ceased 
in their last illness," &c. 

By the end of I839 about 350 new 
register-offices had been bnilt, and the 
~se of ~emporary offices had been sane
tloned m ~ian~· places. The ordnance
offi~e supplied iron b<Jxes for holding the 

end of September, 1838, register books of 
births and deaths. and forms for certified 
copies thereof, had been provided by the 
registrar-general for 2193 registrars of 
births and deaths; and marriage register 
books, and forms for certified copies had 
been supplied to l l,694 clergymen of the 
established church, to 817 registrars of 
marriages, to 90 registering officers of the 
Societv of Friends, and to 36 secretaries 
of Jewish synagogues. They are each 
required to transmit certified copies on 
paper having a peculiar water-mark as a 
safe~uard against the substitution of false 
entries, every three months, to the super· 
intendent registrar of each distric~, who 
transmits, once a quarter, to the registrar· 
general the certified ~opies of. all the 
births, deaths, and marriages, wh1~h have 
occurred within the district durmg the 
preceding three months. .Thes.e certified 
copies, having been deposited rn the. re· 
gister-office in London, are there exammed 
and arranged; and alphabetical indexes 
are then formed and abstracts of them 
are compiled. In a few years millions of 
entries will have been made, and yet, for 
legal or other purposes, it will .be ~s. easy 
to find out the name of any rnd1v1dlllll 
from among so great a number as it is to 
find out a word in a dictionary or 3 

cyclopmdia. 
The registration for 1839 was 

Births 480,540 
Deaths 331,007 
Marriages • 121,083 . 

The impro~ement in the registrauon 
of births, as compared with that for 1S3S, 
is sufficiently obvious. 

40
. 

The registration for 1839-40 and 18 
 
41 is as follows:


1819-40. 1~40·4 1 · 
Births 501,589 504,543 ' 
Deaths 350,101 • 355,622 
Marriages • 124,329 • 122:482 d 
The number of births not registere 

still amounts to some thousands auu~a~!y~ 
aud the registrar-general is of opmIO 
that "the reoistration of births will not 
be complete u"'ntil it is enacted hy Jaw thf.t 
the father or mother, or some other. qu.a 1~ 
fied informant, shall give notic~, withmen 
fixed period, of a birth havmg tak 
place." . m· 

register books of each district. By the J A parliamentary paper gives the nu 

http:335,9.56


RELEASE. [ 629 ] RELEASE. 

ber of marriages, births, and deaths, re
gistered in 1839, 18.J.O, 1841, and 1842, as 
follows:- ' 

IR39, 1840, 1841, 1R42, 
Marriages, 123,166 122,665 122,496 118,82:; 
Births • 4!..12,574 502,303 5~2,;)18 517,739 
Deaths • 338,979 3;~,634 343,847 34U,519 

For other details relating to registra
tion of marriages in England, see MAR
RIAGE. 

REGISTRY OF SHIPS. (SHIPS.] 
HEGRATING. [FoRESTALLING.] 
RELEASE. "Releases are in divers 

manners, viz. : releases of all the right 
whicl1 a man hath in lands or tenements ; 
and releases of actions personals and reals, 
and other things." (Litt.§ 444.) 

The former kind of release may be 
considered as a species of conveyance, 
and the instrument of release must be a 
deed. The operative words of release 
are remise, release, renounce, and for ever 
q_uit claim_ (an abbreviation or corrup
tlon of quietum clamasse). According to 
Littleton (§ 508), a release to a man of 
all demands is the best release that can 
be made, "and shall ensure most to his 
advantage;" but Coke remarks that 
"claims" is a word of still more exten
sive import. The parties to a release 
are the releasor and the releasee: the 
releasor. is he who quits or renounces 
that wh1c~ he has; the releasee is he 
who acquires what the other gives up, 
but he cannot acquire anything by the 
r~lease, unless he has some estate in or 
right to the thing which is the object of 
the release. 

Heleases are either of an estate in land 
or of a right to land· or they are re
leases ?f things perso;al. lleleases of 
estates m or rights to land form a part of 
the law of the acquisition of real pro
perty. 

1 In order that a Release of an estate in 
and may have its intended effect, there 

just be privity of estate between the re
easor and releasee · that is the estates 

of the releasor and' releasee' must have 
bee~ acquired by the same conveyance 
or ~itle, ~r the one estate must have been 
~ehved immediately out of the other. 
R ere must be this privity whenever the 

elease of an estate operates either by 
way of enlarging the estate of the re

leasee, or by way of passing to him the 
estate of the releasor. 

A Release, not considered as an in
strument of conveyance, is the giving up 
or discharging of a right of action or suit 
which one man has against another. 
This release may be either by act of 
law or by deed. 

If a creditor makes his debtor his ex
ecutor or one of his executors, the debt 
is legally extinguished as soon as the 
creditor dies, though there can be no 
legal evidence of this extinguishment 
until the executor has obtained probate 
of the will. The ground of this legal 
conclusion is, the union of creditor and 
debtor in the person of the executor, "'.ho 
would be a necessary party to an act10n 
at law against himself. But in equity so 
far is the debtor from being released, that 
the debtor executor is considered to have 
received the debt, and to have it as 
assets in his hands. Accordingly in a 
suit in equity against him, he may be 
ordered to pay the amount of the debt 
into cour't, upon admitting it in his an
swer. If a debtor appoint his creditor 
his executor, the creditor executor, both 
at law and in equity, may retain his 
debt out of the assets which come to his 
hands, provided he does not t~ereby pre
judice cred.itors of a superior degree. 
If a woman marries her debtor or cre
ditor, the extinguishment of the debt is a 
necessary consequence. 

In a Helease of this kind also the pro
per words are remise, release, fl;nd quit 
claim; but any words are sufficient for 
the purpose which clearly express the 
intention of the parties to the deed. I~ a 
man covenants with another that he will 
never sue him, this is. legally construed 
to be equivalent to a release, because the 
same end would be ultimately effected 
by virtue of this covenant, as if there 
were an absolute release. But there are 
cases in which a perpetual covenant not 
to sue one debtor will not discharge a 
co-debtor. (Hutton v. Eyre, 6 Taunt., 
289.) A covenant not to sue for a 
limited time cannot of course have the 
effect of a release. 

All persons may release, who are not 
under some legal disability, such as 
infancy. A husband may release a debt 
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due to his wife, because he is the person 
entitled to receive it; but his release of 
a debt due to the wife extends only to 
such debts as are demands at the time of 
the release. A partner, or other co
debtee, may also release a debt due to 
him and his co-partners. An executor 
may, at law, release a due debt to him 
and his co-executors as such; and one of 
several administrators has the same 
power : but snch releases are ineffectual 
in equity, unless they are made in the 
due discharge of the executor's duty. 
Though one of several co·plaintiffs may 
rele:.se a cause of action, a court of law 
will set aside the release if it is a fraudu
lent transaction. 

A release may be set aside in equity on 
the ground of the fraud, a term which 
will iuclude every act of commission or 
omission that renders the transaction 
unfair, such as misrepresentation or sup
pres>ion of facts important to be known 
to the releasor. A plea of a release i8 
no answer to a bill in equity which seeks 
to set aside the release on the ground of 
fraud, or which, anticipating a plea of 
the release, charges that it was fraudu
lently obtained, unless the fraud which 
is charged is put in issue in the plea, and 
sufficiently denied by answer. The 
principle of this is fully and clearly 
stated by Lord Redesdale. (Roche v. 
Morgell, 2 Scho. and Lef., 730.) 

A release is generally so expressed as 
to include all demands up to the day of 
the date of it; but in this case the day 
of the date is excluded from the compu
tation. If the release extends to all de
mands up to the making of the release, 
this will comprehend all demands up to 
the delivery of it. 

It is usual for releases to contain very 
general words, which, in their literal 
signification ,may comprehend things 
that the releasor does not intend to re
lease. But whenever it can be clearly 
shown, as for instance by a particular re
cital in a dee?, that the general words of 
release were mtended to be limited such 
construction must be put on 'them. 
Paro! evidence is not admissible for the 
purpose of limiting or enlarging the 

ficulty arises in applying the words Of 
the instrument to the facts of the case, 
for which purpose the state of the facts at 
the time of the release must be ascer· 
tained bv extrinsic evidence. 

RELiEP, RELE'VIU~I, a burthen 
incident to feudal tenures, being a sum 
of money paid to the lord on the admit· 
tance of a fresh tenant. It is a relic of 
that state of things in which the succes
sion was not strictly speaking of right, 
but at the will of the lord, who required 
the payment of such an acknowledg· 
ment for the concession. It became, 
however, so much the custom for the lords 
to admit the sous or near kindred (heirs, 
as we now say) to the inheritance of the 
ancestor, that a custom became esta· 
bli&hed of doing so, and out of the ens· 
tom grew the law of inheritance.. The 
mor.ey, however, which had been pa1~ for 
admission in the former state of thmgs, 
continued to be paid when the succe~ 
sion of the next heir had become what is 
called matter of right. 

Bracton gives what is probably the true 
etymology of the word. "Helevia," says 
he, "are so called, 'quia. hereditas qua: 
jacens fuit per antecessor1s decessum, re
levatur in manus heredum, et propter 
factam relevationem.' " . 

REMAINDER. An . estate ID re· 
mainder is defined by Coke to be "a 
remnant of an estate in lands or tene· 
ments expectant on a particular estate, 
created to""ether with the same at o~e 
time." A~cording to this definition, it 
must be an estate in lands or tenements, 
including incorporeal hereditaments, as 
rents and tithes· and it is an estate 
which at the tim'e of its creation.is not 
an estate in possession, but an estate;~e 
enjoyment of which is deferred. e 
estate in remainder may exist in lands.or 
hereditaments held for au estate of ind 
heritance or for life. It must be create 
at the same time with the preceding 
estate and by the same instrument i but 
a wiii and a codicil are for this puqJOse 
the same instrument. A remainde~ may 
be limited by appointment, which is :i-11 
execution of a power created by t~e m· 
strument that creates the partic~lar 

w?rds ?f release ; but, as in the case of / estate ; for the instrument of appointf 
wills, it may be admitted where a dif- ment is legally considered as a part 0 
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the original instrument. A remainder 
may also be created either by deed or by 
will; and either according to the rules of 
the common law, or by the operation of 
the Statute of Uses, which is now the 
more usual means. 

If a man seised in fee simple grants 
lands to A for years or for life, and then 
to B and his heirs, B has the remainder in 
fee, which is a present interest or estate, 
and he has cons"<luently 'a present right 
to the enjoyment of the lands upon the 
determination of A's estate ; or, in other 
words, he has a vested estate, which is called 
a vested remainder. A reversion differs 
from a remainder in several respects. 
He who grants an estate or estates out of 
his own estate, retains as his reversion 
whatever he does not grant · and upon 
the determination of the estate or estates 
which he has granted, the land reverts 
to .him. There may be several re
mamders and a reversion expectant on 
t~em. If A, tenant in foe simple, limits 
his estate to B for years, with remainder 
to C for life, with remainder to D in 
tai~ this limitation does not exhaust the 
estate in fee simple. By the limitation 
B becomes tenant in possession for years, 
C has a vested remainder for life, D a 
vested remainder in tail 

1 
and A has the 

reversion in fee. If the Iimitation by A 
exhaust the whole estate as it would 
have. d~ne. in the precedi~g instance if 
th~ hmitat10n had been to C and his 
heirs, A has no estate left. It is a neces· 
sary ~onsequence that if a man grants 
all his estate, he can grant nothing 
more; and therefore the grant of any 
estate after an estate in fee simple is void 
as .a rem~inder. Indeed, the word re
mamder implies that what is granted as 
such i~ either a part or the whole of 
so~~thmg which still remains of the 
origmal estate. 
. The ~state which precedes the estate 
in re_mamder or in reversion is called the 
part!cular estate, being a particula or 
portion of all the estate which is limited· 
and th · ' e particular estate may be any 
estate except an estate at will and an 
estate in ~ · be 'th 1ee simple. It must therefore 
or ~ ~I. an estate for years, or for life, 

Estates for years may be granted to 

commence at a future time; but by the 
rules of the common law, no estate of 
freehold can be created to commence at a 
future time. If therefore such an e'state 
of freehold is granted, there must be 
created at the same time an estate for 
years, which shall continue till the time 
fixed for the enjoyment of the estate of 
freehold. If a freehold remainder ex
pectant on an estate for years is created 
at common law, there must be livery of 
seisin to the tenant for years, for it is 
necessary that the freehold should pass 
to the grantee at the time of the grant, 
and the livery to the tenant for years 
enures to give a seisin to him to. whom 
the estate of freehold is granted. 

A remainder cannot be granted so as 
not to take effect immediately on the de
termination of the particular estate. If 
there is any interval left between the 
particular estate and the remainder in 
their creation, the remainder is absolutely 
void. A grant of an estate to A, and 
one day after the determination thereof 
to B, is a void remainder. 

Estates in remainder are either vested 
or contingent. The remainder may 
vest at the time of the limitation, or it 
may vest afterwards: in either case the 
remainder-man acquires an estate in the 
land, to the enjoyment of which he is 
entitled upon the determination of the 
preceding estate. But it may happen 
that a vested remainder may never 
become an estate in possession. 

A vested remainder is an estate which, 
by the terms of the original limitation 
or conveyance, is limited or conveyed un
conditionally. If a remainder is not 
vested, it is contingent. 

A contingent remainder is defined by 
Fearne to be "a remainder limited so as 
to depend on an event or condition which 
may never happen or be performed, or 
which may not happen or be performed 
till after the determination of the pre
ceding estate." Accordingly it is the 
limitation of the remainder which is con
ditional, and there is no. remainder 
limited or given until the condition hap· 
pens or is performed. The uncertainty ?f 
the remainder becoming an estate m 
possession is no part of the notion of a 
contingent remainder; for this kind o 
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uucertainty may exist, as already ob
served, in the case of vested remain
ders. 

Fearne has made four classes of con
tingent remainders, to some one of which 
he considers that all kinds of contingent 
remainders may be reduced, but he adds 
that "several cases which fall literally 
under one or other of the two last of 
those four descriptions, are nevertheless 
ranked among vested estates." The sub
ject of contingent remainders is fully 
discussed in the elaborate treatise of 
Fearne, on Contingent Remainders and 
Executor.I/ Devises. 

HENT is defined by Mr. Ricardo to be 
"that portion of the produce of the earth 
which is paid to the landlord for the use 
of the indestructible powers of the soil. 
It is often, however (he remarks), con
founded with the interest and profit of 
capital, and iu popular language the term 
is applied to whatever is annually paid 
by a farmer to his landlord." Mr. Mal
thus ( l'rin. of Pol. Econ.) defines rent to 
be ''that portionofthevalueofthewhole 
produce which remains to the owner of 
the land, after all the outgoings belonging 
to its cultivation, of whatever kind, have 
been paid, including the profits of the 
capital employed, estimated according to 
the usual and ordinary rate of the profits 
of agricultural capital, at the time being." 

The chapter on rent, in the 'Wealth of 
Nations,' though abounding in important 
facts, contains no distinct enunciation of 
the nature and causes of rent. Dr.James 
Anderson in the ' Recreations in Agri
culture' (vol. v. p. 401 ), published in 
18~1,isacknowledged to have propounded 
the theory of the origin and pro,,.ressive 
increas.e of rent which is now g~nerally 
recogu1sed; but his theory excited little 
attention at the time; and it was not until 
1615 that it was more fully and elabo
rately treated in two works published 
simultaneously: one of them was an 
'Essay on the Application of Capital to 
Land,' by a Fellow of University College 
Oxford (Mr. West, a barrister 1 afterward~ 
chief-justice of Bombay); the other work 
was by the late Mr. Malthus . and was 
entitled' An Inquiry into the Nature and 
Progress of Rent.' The late Mr. Ricardo 

works several years before they were 
published, but it was not until 18 l 7 that 
a pamphlet by him appeared which con· 
tained his views on the subject. The 
publication of his 'Principles of Political 
Economy and Taxation' followed in the 
same year. l\fr. Mill and l\Ir. l\IacCulloch 
have more fully adopted the Hicardo 
theory than any other writer8; but Mr. 
Malthus has dissented from some of its 
principles, although his views in the main 
coincide with that theory; and Professor 
Tucker, of the university of Virginia, 
dissents from it still more widely than 
l\Ir. Malthus. l\Ir. Senior, while ron· 
demning some of l\Ir. Hicardo's reason· 
ings, appears to have again propounded 
them under a different form. 

The causes of the ordinary excess of 
the price of raw produce above the cost 
of production, as enumerated by Mr. 
Malthus, are :-I, That quality of the 
soil, by which it can be made .to yiel~ a 
greater quantity of the necessaries of bfe 
than is required for the maintenance of 
the persons employed on the land._ ~his 
is the foundation of rent, and the hm1t to 
its possible increase. 2, The second_ qual· 
jty consists in that property pecu!tar to 
the necessaries of life, by winch, if pro
perly distributed, they create demand~rs 
in proportion to the quantity o.fneces~anes 
produced. Thus, the effect 1s to give a 
value to the surplus of necessaries, and 
also to create a demand for more food 
than can be raised on the richest lan?s. 
3, The comparative scarcit,Y of fertJle 
land · a circumstance which 1s necessary 
to se~aratc a portion of the general snr· 
plus into the specific form of rent t? a 
landlord. As most modern ecouomists 
have adopted the main principles of ~he 
Ricardo theory, we here give an outline 
of it, in the words of l\lr. IUcardo. 

Mr. Ricardo says:-" If all land bad 
the same properties, if it "11'.ere bo~ndless 
in quantity and uniform m quahty, no 
charge could be made for its use, unle~ 
where it possessed peculiar advantag~s 0f 
situation. It is then because Jan~ is 0 

different qualities with respect.to its pro· 
ductive powers, and because, 1n the P'.o
gress of population land of an inferior 
quality or Jess ad~antageously situated, 

had adopted the principles of these two • is called into cultivation, that rent is ever 

http:respect.to
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paid for the use of it. When, in the 
progress of society, land of the second 
degree of fertility is taken into cultivation, 
rent immediately commences on that of 
the first quality, and the amount of that 
rent will depend on the difference in the 
quality of these two portions of land•• 
With every step in the progress of popu
lation which shall oulige a country to 
have recourse to land of a worse quality 
to enable it to raise its supply of food, 
rent on all the more fertile Jaucl will rise. 
. • • If good land existed in a quan
tity much more abundant than the pro
duction of food for an increasing popu
lation required, or if capital could be 
indefinitely employed without a dimin
ished return on the old land, there could 
be no rise of rent; for rent invariably 
proceeds from the employment of an 
addi.tional quantity of labour with a pro
port10nally Jess return.'' 

Rent, according to the definition which 
has. been g:iven, consists of a surplus 
:Which remams after the capital expended 
m production has been replaced with or
d1.nary profits. This surplus, which con
stitutes rent, arises, as Mr. Ricardo asserts 
from, and is iu proportion to, the necessitJ 
for .resorting to inferior soils or employing 
capital on the old soil with smaller re
turns. To use the words of Mr. Mill
" Rent is the difference between the return 
made ~ th~ more productive portions and 
that.which 1s made to the least productive 
port10n of capital employed upon the 
land," In a country containing, as every 
country does contain, land of various de
grees ?f ferti.lity, rent therefore will not 
be paid untll the demands of an in
creasing population have rendered it ne
ce~sary to have recourse to the inferior 
soils. "Thus (continues Hicardo ), sup
pose land, Nos. 1, 2, 3, to yield, with an 
equal employment of capital and labour 
a net produce of 100, 90, and 80 quarter~
?f corn. In a new country, where there 

.an abundance of fertile land compared 
:W1t~ the population, and where therefore 
it is only necessary to cultivate No. 1, 
the :Whole net produce will belong to the 
cultivator, and will be the profits of the 
stock which he advances As soon as 
P0pnl~tion had so far i~creased as to 
make it necessary to cultivate No. 2, from 

which 90 quarters only can be obtained 
after supporting the labourers, rent would 
commence on No. 1 ; for either there 
must be two rates of profit on agriculture, 
or ten quarters, or the value often quarters, 
must be withdrawn from the produce of 
No. 1 for some other purpose. Whether 
the proprietor of the land or any other 
person cultivated No. 1, these ten quarters 
would equally constitute rent; for the 
cultivator of No. 2 would get the same 
result with his capital, whether he culti
vated No. 1, paying ten quarters for rent, 
or continued to cultivate No. 2, paying 
no rent. In the same manner it might 
be shown, that when No. 3 is brought 
into cultivation, the rent of No. 2 must 
be ten quarters, or the value of ten quar
ters, whilst the rent of Ko. l would rise 
to twenty quarters. • • It often and 
indeed commonly happens that before 
Nos. 2 and 3, or the interior lands, are 
cultivated, capital can be employed more 
productively on those lands which are 
already in cultivation. • • In such 
case, capital will be preferably employed 
on the old land, aud will equally create a 
rent; for rent is always the difference 
between the produce obtained by the em
ployment of two equal quantities of capi
tal and Jabour. If with a capital of 
IOOOl. a tenant obtain I00 quarters of 
wheat from his land, and by the emf.loy
ment of a second capital of 1000 . he 
obtain a further return of 85, his landlord 
would have the power, at the expiration 
of his lease, of obliging him to pay 15 
quarters, or an equivalent value for addi
tional rent; for there cannot be two rates 
of profit. If he is sa.tisfied with a dim~
nution of 15 quarters m the return for his 
second 1000[., it is because no employ
ment more profitable can be found for it. 
• • • In this case, as well as in the 
other, the capital last employed pays no 
rent. For the greater productive powers 
of the first IOllUl., 15 quarters is paid for 
rent; for the employment of the second 
lOOfll., no rent whatever is paid. If a 
third lOOOl. be employed on the same 
land, with a return of i 5 quarters, rent 
will then be paid for the second lOOOl., 
and will be equal to the difference be
tween the produce of these two, or 10 
quarters; and at the same time the rent 

18 
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of the first IOOOl. will rise from 15 to 25 
quarters, whilst the last IOOOl. will pay 
no rent whatever." (Ricardo's Prin. ef 
Pol. Econ., 3rd. ed.) 

Another incident of rent, it is said, is 
this: that it does not form a part of the 
cost of production. Mr. .MacCulloch 
has given the following explanation of 
this law in Note iii. of his edition of the 
" Wealth of N atious." " The price of 
raw produce," he remarks, "does not ex
ceed the cost of production," including 
in that expression the ordinary profits of 
the producer's capital. "The aggregate 
price exceeds the aggregate cost of pro
duction; but this is because the cost of 
production is unequal. The price ex
ceeds the lowest, but not the highest cost 
of production : and this highest cost, 
since it regulates the price of the whole, 
may be considered, without impro
priety, as the cost of the whole, and the' 
rent to be a peculiar privilege of favoured 
individuals." 

The circumstances which precede or 
accompany the cultivation of inferior 
lands or the employment of additional 
capital on the old lands are stated to be 
-1, an increase of population; 2, the 
accumulation of capital; 3, a rise in the 
exchangeable value of raw produce. The 
two first cause a fall in profits and wages, 
and a rising market-price of raw pro
duce is a consequence of more labour or 
more capital being required to produce it, 
or of a deficient supply previous to its 
being produced. In a new country, the 
whole produce is divided between the 
capitalists and the labourers, and so long 
as fertile land is in abundance and may 
be had for an almost nominal price, 
nobody will pay a rent to a landlord, 
and profits and wages are maintained at 
a high rate. But capital accumulates 
aud wages decrease; and whenever agri
culture has reached a state in which the 
returns of additional capital on the old 
lands are less than could be obtained 
from the inferior land, such inferior land 
will be. cultivated, and if the profits of 
the capital employed on such inferior 
land were 20 per cent., while the old 
lands yielded 30 per cent., a rent would 
arise equivalent to the difference or 10 
per cent. This, as well as any 'subse

quent rise of rents, is caused by more 
capital being ready to be laid out on the 
old land, but which cannot be so employed 
without diminished returns, and this cir
cumstance renders it more profitable to 
take fresh lands into cultivation, though 
of an inferior degree of fertility. 

One of Professor Tucker's objections 
to t,he Ricardo theory of rent is directed 
against the assumption that " the means 
of subsistence are a fixed quantity, or 
near it, instead of its admitting of such 
gradations that a labourer may be sup· 
ported by one-fifth of the soil once re
quired for subsistence;" and he points 
to the Western states of the American 
Union, where a labourer can earn, in less 
than ten days, as much grain as be can 
consume in a year, and where ~ans~ 
quently a very high seal; o'. diet is 
maintained, and he contrasts it with other 
countries in which the whole of the 
year's labour is necessary to earn sub
sistence for the year, although the scale 
of diet is comparatively low. In the 
Atlantic states of the Union, as com
pared with the ·western states, the con
trast is also very striking. Thi~ vary
ing character of hnman subsistence, 
Professor Tucker contends, may be a 
cause of rent without either an increase 
or decrease 'in the returns to capital. 
The very high rents paid in Ireland may 
be partly attributed to this cause. In 
the course of his objections to Mr. 
Ricardo's theory, Professor Tuc~er 
remarks :-" Land is a produc!lve 
machine, which but a few possess, ?ut 
whose produce none can dispense with, 
and for which there being more and 
more demanders, they must an~ "'.ill give 
more of their labour to obtam it. · · 
Rents, having once begun, continue. to 
increase with the increase of populanon 
and the more frugal consumption to 
which it impels individuals." M:· Mac· 
Culloch simply regards the adoptwn of a 
less costly food by the Iabo~rers as 
similar in its effects upon prices . and 
rents to an improvement in agri~ul· 
ture. Professor Tucker's further ob1ec
tions against the Hicardo theory c?nsis} 
in its ascribin.,. "the progressive rise o 
raw produce :nd of rents to the greatt;r 
amount of labour expended on the soil 
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last cultivated, and not to the greater 
cheapness of all labour from the increase 
of population;" and in its maintaining 
that" when raw produce rises, labour also 
rises" (p. 156). He concludes "that 
neither is a resort to soils of inferior 
quality, to lands more distant from 
market, nor different outlays of capital 
ou the same lands, necessary either to the 
existence of rent, or to its progressive in
crease; but that it is caused solely by the 
increase of population, together with the 
capacity which the same soil possesses of 
supporting a greater number by reason 
of their resorting to a more frugal mode 
of subsistence " (p. 121 ). It should be 
observed, that I'rofessor Tucker admits 
that "successive resorts to inferior soils, 
or outlays of fresh capita! on old lands, 
keep pace with the rise of raw produce, 
and ordinarily afford a measure of the 
progress ef rent, and of its different de
grees, according to diversities of fertility, 
culture, or distance from market, but 
they are not the cause of its rise" (p. 
113). Indeed, whatever may be the 
true theory of the causes and amount of 
rent in ~ny given community, it may be 
very easily shown that the existence of 
soils varying in fertility is not a neces
sary element to the existence of rent 
while the limited amount of productiv~
soil is a necessa1·y element. 

'.1dvautages of position, such as a proxi
~lty to markets, may counterbalance the 
d1sadTantage of barrenness· and land 
of this description, which,' if it were 
fu.rther removed, would yield no rent, 
will! under these circumstances, produce 
a. higher rent than more fertile lands 
situated at a distance from the same 
market. . Land in the neighbourhood of 
t~wns yields a high rent, and a still 
higher rent is paid for land in towns. 
The rent iu each of these cases is regu
lated either' by the common principle 
that there cannot be two rates of profit
?f which the case first mentioned is a~ 
~~tance ; ~r, as in the latter examples, 1 is determined by the limited extent of 
such land. 

~strictions on the importation of 
gra~n, by forcing the inferior soils into 
cu~tivation, undoubtedly tend directly to 
ra15e rents; but no possible quantity of 

imported produce could have any mate
rial effect in diminishing the total rents 
of the comitry. Importation necessarily 
implies the existence of high prices in 
the importing country: it has a tendency 
to equalise rather than to lower prices, 
as, by facilitating the exchange of manu
factured gootls for common food, popula
tion is increased, and an increased de
mand arises for other products of the 
soil besides bread corn. This has been 
the case in the territory of Genoa, where 
the soil, though of a sterile nature and 
unfit for the production of corn, yields a 
higher rent than the fertile corn-lands in 
the plains not far distant ; for the cost of 
production being low by means of 
the low price of irnporkd food, land may 
be cultivated for various agricultural ol>
jects, aud yield a rent which, if employed 
in the production of grain, would scarcely 
repay the cost of production. In a country 
which possesses superior manufacturing 
resources and capabilities, the exchange 
of manufactures for common food may 
therefore be a cause of rent without re
sorting to inferior soils. 

Mr. Ricardo regarded the owners of 
land in the same light as the possessors 
of a monopoly, advantageous to them
selves and proportionably injurious to 
the mass of consumers. Mr. Malthus 
proposed to modify this view of their ad
vantages, and to consider them as origi
nating only in a "partial monopoly." 
The former is accused of underrating the 
national importance of rents, and Mr. 
Malthus of overrating them. Under a 
system of free importation of the pro· 
duce of the soil, it may be correct to con
sider the owners of land as possessed 
only of a "partial monopoly," but it is 
scarcely so when laws are passed which, 
except in seasons of high prices, pro· 
hibit the supply of provisions from 
foreign countries; and in this case the 
interests of the community do not coin
cide with that of the owners of land. 

When rights of property are fully 
established, rents will exist, whether 
they accrue to the farmer-proprietor or 
are paid by the farmer-tenant to a land
lord. That quality of land which ter
minates in rent, Mr. Malthus regards as 
a boon most important to the happiness 
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of mankind, and the main security against 
the time of the whole society being em
ployed in procuring mere necessaries. 
" This," he observes, " is the source of all 
power and enjoyment; and without which, 
in fact, there would be no cities, no naval 
and military force, no arts, no learning, 
none of the finer manufactures, none of 
the eonveuieuces and luxuries of foreign 
countries, and none of that cultivated 
and polished society which not only 
elevates and dignifies individuals, but 
which extends its beneficial influences 
through the whole mass of the people." 

In Mr. Malthus's ' Principles of Pol. 
Econ.' the subject of section 7, chap. iii., 
is "On the causes which may mislead 
the landlord in letting his lands, to the 
injury both of himself and the country." 
Most of the considerations which he 
urges are of a practical nature, and re
late to rent in agriculture. On this part 
of the subject the reader may refer to 
Grainger and Kennedy, " On the 
Tenancy of Laud in Great Britain." 

(Ricardo, Malthus, Mill, and Mac
Culloch' s Treatises on the Elements and 
Principles ef Political Economy; Pro
fessor Tucker's Laws ef Wages, Profits, 
and Rent investigated, Philadelphia, 
1837; Professor Jones's Essay 011 the 
Distribution ef Wealth and on the 
Sources qf Taxation.') 

RENT (in Law Latin, redditus, "a 
return") is a right to the periodical re
ceipt of money or something valuable in 
respect of lauds or tenements held by 
him from whom the rent is due. There 
are three kinds of rent-rent-service, 
rent-charge, and rent-seek. 

There is rent-service when a tenant 
h~lds lands of his lord by fealty and cer
ta~n rent, or by homage, fealty, and cer
tam rent, or by other services and certain 
rent. Rent-s~rvice therefore implies 
tenure, and it may be due to the lord of the 
manor of which the lands are held, or to 
some other chief (that is, immediate) lord 
of the fee, or to the reversioner. The 
right of distress is an incident to rent
service in arrear, so long as it is due to 
the same person to whom fealty is due. 
In order that rent-service may now be 
created, the person to w horn the rent is 
reserved must have a reversion in the 

lands and tenements out of which the 
rent is to issue; but any reversion is suf
ficient. Thus a person who has a term 
of twenty years may grant it to another, 
all but one day, and this will leave him a 
reversion, so that a rent-service may be 
reserved, with its incidents of fealty and 
the right of distress. If he assign all his 
term, reserving a rent, but without a 
clause of distress in the assignment, he 
cannot distrain for the rent. 

Rent-service therefore which has been 
created since the statute of Quia Emptores 
can only be reserved to the lessor who 
retains a reversion, and it will belong to 
the person who is entitled to the reversion. 
If a man seised in fee simple makes a 
lease of lands for years, reserving rent, 
the rent-service is descendible to his heir 
with the reversion; though all rents 
which accrue due to the lessor before his 
death will belong to his personal repre· 
sentatives. A rent-service reserved out 
of chattels real will of course belong to 
the personal representatives of the lessor. 
A rent is now most commonly reserved 
in leases for years, but it may be reserved 
on any conveyance which passes or en
larges an estate ; and it may be reserved 
in the grant of an estate in remainder or 
reversion, or in a grant of a lease for 
years to commence at a future time. 

A rent-service may be separated from 
the reversion or seignory, by t~e. rever
sioner granting the rent and retam.mgthe 
fealty: in this case the lands are soil held 
of the grantor, but the rent is due to the 
grantee · not however as rent-service, but 
as rent-~eck (red<litus siccus), so call.e~: 
'' for that no distress is incident to it. 
(Litt. 218.) If the seignory or reversion 
is granted, the rent-service will pass by 
the grant, and the grantee is entitled to 
receive the rent from the tenant from the 
time that he gives him notice of the grant, 
together with all reut that had accrued 
due since the grant, and is unpaid at the 
time of such notice. 

Rent-service can only be reserved ~o 
the feoffor, donor, or lessor, or to their 
heirs, upon any feoffment, gift, or !ease; 
and if rent is reserved generally, w1thou 
specifying the persons, it will belong to 
the lessor, and after his death to those 
who are entitled to the reversion. Rent 
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is payable at the times mentioned in the 
reservation, but not till the last minute of 
the day on which it is payable. 

When rent-service is in arrear, the 
common-law remedy for the recovery of 
it is by distress. [DxsT&Ess.l By 4 Geo. 
II. c. 28, § 2, every landlord who by the 
terms of his lease has a right of re-entry 
in case of non-payment of rent, may, 
when half a year's rent is due, and there 
is no sufficient distress on the premises, 
serve a declaration in ejectment on his 
tenant, without any formal re-entry or 
previous demand of rent, and a recovery 
in such ejectment is final and conclusive, 
unless the rent and all costs are paid 
within six calendar months after the 
judgmeut in the action of ejectment has 
been executed. The action may also be 
stayed before trial, if the tenant will pay 
or tender to the lessor, or pay into court 
all the rent then in arrear, together with 
the costs. By the common law the lessor 
has also an action of debt for rent against 
a le,see for years or at will ; and by the 
statute of Aune ( 8, c. 14, § 4) there is 
a.lso the same action against a lessee for 
life. during the continuance of his estate, 
which had previously been given for ar
rears of rent after the determination of 
the estate (32 Hen. VIII. c. 37). A 
lessor may also have an action of cove
n~nt ~or rent, either by force of the im
phcat10n contained in such words as 
"yielding and paying" rent, or by force 
of an express covenant to pay, which is 
seldom .omitted in any lease. If the Jes
see assign his iuterest in the term he 
and his executors so far as they hav~ 
assets, are still liable under the covenants 
to the person entitled to the reversion. 
The assignee also becomes bound by such 
of t~e covenants as run with the land, 
and IS consequently liable to an action 
np~n them. There is also the remedy by 
action of assumpsit or debt for the use 
and occupation of land, which action lies 
Without any express agreement for rent."' 

~ent-service may be discharged in 
vanf ous ways. If the tenant be evicted 
~om the lauds demised to him, he is disir arged from payment of the rent; and 
_ the lessor purchase the lessee's interest, 

* See a remark on this action, 6 A. and E., p. 839. 

the rent is also discharged. The lessor 
may release a part of the rent-service, 
without releasing the whole. 

A rent-charge is a rent granted out of 
land either at common law or by the 
Statutes of Uses, with a power of distress 
for the recovery of the rent. Such rents 
may be created by the owner of the land 
who retains the property of it; and they 
may also be reserved on the alienation of 
the land. These rents differ from rent
service in not being connected with ten
ure, and the remedy by distress is there
fore not an incident to rent-charges, but 
is created by the same instrument which 
creates the rent-charge. If no power of 
distress is given, the rent is a rent-seek. 
Rent-charge may be created either by 
deed or by will. Sometimes, by the 
terms of the grant, the grantee of a rent
charge is empowered to enter on the land 
and satisfy himself for all arrears out of 
the profits of the land. When a rent
charge is created under the Statute of 
Uses (§ 4, 5) with a power of distress 
and entry upon the land in case of arrear, 
the person to whom the rent-charge is 
given obtains the legal estate in the rent
charge, with all the remedies for its 
recovery, as he would by a direct grant 
of the rent-charge; and the same instru
ment (lease and release) which creates 
the rent-charge may also make a settle
ment of the lands charged with the rent. 
In this way in a marriage-settlement a 
rent-charge may be provided for the wife's 
jointure. 

An ·estate in a rent-charge may be 
either in fee simple, in fee tail, for lives, 
or for years, accorcling to the terms of 
the original limitation. A rent-charge 
of inheritance is real estate, and descend
ible to the heir; but a payment that is 
due belongs to the person representative. 

A rent-seek, as already mentioned, is 
not, like rent-service, accompanied with 
a right to distrain at common law; but 
hy the stat. 4 Geo. II. c. 28. § 5, thi& dis
tinction in respect of remedy between 
rent-service and rent-seek, created since 
that statute, is abolished; and the act also 
applies to rent-seek created prior to the 
statute which had been duly paid for 
three years out of the last twenty years. 
Other rents, though they belong to one of 
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the three divisions above mentioned, are 
often distinguished by particular names : 
thus the real rent due from a freeholder 
is called a chief rent (redditus capitalis); 
the rents of freeholders and antient copy
holders of manors are sometimes called 
rents of assise, being assisi, or ascertained, 
and also quit rents ( quieti redditus ), be
cause they are a quittance and discharge 
of all seniccs. 

A fee-farm rent is properly a perpetual 
rent-service reserved by the crown, or, 
before the statute of Quia Emptores 
[FEUDAL SYSTEM], by a subject, upon a 
grant in fee simple. The purchaser of 
foe-farm rents originally reserved to the 
crown, but sold under 22 Car. II. c. 6, 
has the same power of distress that the 
king had, and so may distrain on other 
land of the tenant not subject to the rent. 

REPORTS (in Law) are relations of 
the proceedings of courts of law and 
equity. They contain a statement of the 
pleadings, the facts, the arguments of coun
sel, and the judgment of the court in each 
case reported. The object of them is to 
establish the law, and prevent conflicting 
decisions, by preserving and publishing 
the judgment of the court, and the 
grounds upon which it decided the ques
tion of law arising in the case. 

The earliest reports extant are the 
'Year-books.' It is said that some few 
exist in MS. of the reign of Edward I., 
and a few broken notes are to be found in 
Fitzherbert's Abridgment. A series of 
these commences, and are now printed, 
from the reign of Edward II. They 
were published annually, which explains 
their name, from the notes of persons, 
four in number, according to Lord Coke, 
who were paid a stipend by the crown for 
the purpose of committing to writing the 
proceedings of the courts. These early 
accounts of cases are very short, abrupt, 
and often confused, especial! y from the 
circumstance that it is frequently difficult 
to ascertain whether a judge or a counsel 
is speaking. At that time judges were 
dismissed at the pleasure of the crown 
and after their dismissal returned to thci; 
previous position of counsel. 

The Year-books continue, with occa
sional interruptions in their series down 
to the reign of Henry VIII. Th~ omis

sion during the time of Richard II. has 
been attempted to be supplied by Bellewe, 
who collected and arranged the cases of 
that period which had been preserved by 
other writers. The Year-books are wholly 
written in Norman-French, although by 
3G Edw. III. stat. I, c. 15, it was enacted 
that all pleadings should be in the Eng
lish language, and the entries on the rolls 
in Latin. The Norman-French continued 
to be used by some reporters even as late 
as the eighteenth century. The last 
which appeared in that tongue were those 
of Levinz and Lutwyche: the former in 
l i02; the latter, in French and Latin, in 
1704. The Year-books of later date have 
more continuity of style and fulness of 
discussion : cases are cited, and the de
cision .of the court is given at greater 
length. A bout the end of the reign of 
Henry VII. it is probable that the stipend 
was withdrawn. Only five Year-books 
exist for the ensuing reign, and none 
were published after it. Lord Coke ob
serves, that there is no small difference 
between the cases reported in the reign of 
Henry•VIll. and those previous. Their 
place was shortly afterwards supplied by 
reports compiled and published by pr!· 
vate individuals on their own responsi
bility, but subject for some time to the 
inspection and approbation of the judges, 
whose testimony to the ability and fituess 
of the reporter is often prefixed to the 
Reports. This however soon became a 
mere form, as appears by the statement of 
Lord-Keeper North, who speaks slight
ingly of the Reports in his time as com
pared with his favourite Year-books. 

Durin"' tlie reign of Henry VUI. and 
his thre% successors, Dyer, afterwards 
chief-justice of the Common Pleas, took 
notes as a reporter. Benloe and Dalison 
were also reporters in these reigns. In 
the time of Elizabeth many eminent law
yers reported the proceedings of ~he 
courts, and from the ability with which 
they acquitted themselves, added to the 
previously unsettled state of the Jaw,_ the 
Heports of about this period have acquired 
very great authority. Anderson, Moore, 
Leonard, Owen, Coke, and Crok~ all 
lived about this time. But the first printed 
accounts of cases published by a private 
hand are those of Edmund Plowden, the 



REPORTS. [ 639 ] REPRIEVE. 

first part of which appeared in the year extensive application and are the surest 
J5il, under the title of 'Commentaries.' 
A few years afterwards the executors of 
Dyer pu!Jlished the notes of their testator 
under the express name of 'Reports,' 
being the first published under that title. 
These were followed, in 1601 and 1602, 
by those of Sir Edward Coke, which, 
from their excellence, have ever been 
dignified by the name of 'The Reports.' 
During this time reporters did not, as 
they have done in more modern times, 
confine themselves to one court. In the 
same volume are found reports of cases 
in chancery, in the three superior courts, 
the court of wards, &c. During the 
reign of James I., Lord Bacon and Sir 
Julius Cmsar suggeHed to the king the 
appoiutment of two officers for the pur
pose of taking notes and minutes of pro
ceedings in the courts. James acceded 
to the sugge&tion, and a copy of his ordi
nance for their appointment, at a salary 
o! loo/. each, is still extant. (Hymer's 
fodera, 15 Jae. I. 1617.) The ordinance 
does not however appear to have been 
acted. upon, and Heports continued to be 
compiled and published by private hands 
only. 

The English language was first used 
by reporters about the time of Elizabeth. 
Lord Coke employed it in his • Commen
tary upon Littleton.' In his prdace he 
states why he thought it convenient to do 
so; and adds that his conduct was not 
without precedent. From the period of 
Elizabeth down to the present, repo1·ts 
have been published of the proceedings in 
all th~ courts. The whole body of He-
ports. is now very large. Every court 
has lts reporters, who are not persons 
authori~ed by the courts. The reporters 
use their own judgment as to what they 
sh.all report, and their volumes often con-
tam trilling matters and are swelled out 
to a most unreasonable and useless bulk. 

.A good record of <'ases decided, with a 
briefistatement of the cases and the grounds 
of the decision, is certainly both useful 
aud necessary; but the great mass of 
reported cases and the triliing matter of 
inany of them have had the effect of 
makin~ lawyers rely more 011 the jud"'
ments in particular cases than on tho~e 

foundation for a sound legal opinion. 
(Coke's Reports, Preface to Part 3; 

Dugdale's Origines J11ridicales; Heeves's 
History ef the English Law.) 

UEPRESENTATIVES. [CoM~10:ss, 
HousE oF; PARLIAME:ST.] 

HEPlUEVE (from the French repris, 
withdrawn) means the withdrawal of a 
prisoner from the execution aml proceed
ing of the law for a certain time. Every 
court which has power to award execu
tion, has also power, either before or 
after judgment, to grant a reprie\·e. 
The consequence of a reprieve is. that 
the delivery or the execution of t11e sen
tence of the court is suspt,nded. A re
prieve may proceed from the mere plea
sure of the crown expressed to the court, 
or from the discretion of the court itself. 
The justices of gaol delivery may either 
grant or take off a reprieve, although 
their session be finished, and their com
mission expired. A reprieve which pro
ceeds from the discretion of the court is 
usually granted when, from any circum
stance, doubt exists as to the propriety of 
carrying a sentence into execution. This 
doubt may be created either from the 
unsatisfaciory character of the verdict, 
the suspicious nature of the evidence, the 
insufficiency of the indictment, or from 
the appearance of circumstances favoura
ble to the prisoner. \Vhen a reprieve has 
been granted with a view to recommend 
to mercy a prisoner capitally condemned, 
a memorial to that effect is forwarded to 
the secretarv of state, who recommends 
the prisoner" to the mercy of the crown, 
and to a pardon, on condition of trans
portation or some lighter punishment.
LPARDON.] Where it has been granted 
by reason of some doubts in point of law 
as to the propriety of' the conviction, the 
execution of the sentence is suspended 
until the opinion of the judges has been 
taken upon it. The sentence is then 
executed or commuted in accordance 
with their opinion. 

There are two cases in which a re
prieve is always granted. One is where 
a woman who bas been capitally con
victed pleads her prt•gnancy in delay of 
execution. [LAW, Cm~llNAL, p. ll:!S.] 

general principles of law which have an l The other is where a prisoner appt·ars 
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to have become insane between judgment 
and the award of execution. In such 
case a jury must be sworn to inquire 
whether he really is insane. If they 
find that he is, a reprieve must be 
granted. ( Termes de la Ley, 498 ; Hale, 
P. C.; 2 Hawk. P. C. book ii. c. 51, 
§ 8, 9; 4 Blackstone, Com.) 

A reprieve is granted thus :-Before 
leaving an assize town, a calendar con
taining the names, offences, and sen
tences of the prisoners is prepared by 
the clerk of the assize, and is signed by 
the judge. If he thinks proper to re
prieve any one of them, he writes the 
word "reprieved " in the margin of the 
calendar, opposite to the name of the pri
soner, as follows :

A. Il. for I T 0 b
"Reprieved. 1the murder h de,,I ofC. D. ange. 

If he leaves A. B. for execution, and 
subsequently reprieves him, he writes to 
the under-sheriff and the gaoler to say 
so, and such letter from the judge stays 
execution. 

If the reprieve is sent by the secretary 
of state, it is under the sign manual of 
the king. 

HEPUBLIC is derived immediately 
from the French republique, and ulti
mately from the Latin res publica. The 
Latin expression res publica is defined, 
by Facciolati, to be " res communis et 
public.a civium una viventium," and cor
responds very closely with the English 
word commonwealth, as used in its largest 
acceptation for a political society. The 
Latin word res publica might be applied 
to a community under a substantially 
monarchical government; thus Augustus 
is said, in a passage of Capito, a Homan 
lawyer, to have governed the res pubtica 
(Gellius, xiii. 12); the word, however, 
was more applicable to a society having 
a popular government than to a sociPty 
having a monarchical government· thus 
Cicero denies that the name of res p~blica 
can be properly given to a community 
which is grievously oppressed by the rule 
?fa single man: ."Ergo illam rem popu!i, 
1d est rem pubhcam, quis diceret tum 
qu?m ~rudelitate unius oppressi essent 
umvers1; neque esset unum vinculum 
juris, nee consensus ac societas coetus, 

quod est populus." . (De Rep., iii. 
31.) 

So Haemon, in the 'Antigone' of So
phocles ( v. 7 33). says that a state which 
is under the power of one man does not 
deserve the name of a state. 

A republic, according to the modern 
usage of the word, signifies a political 
community which is not under monarch· 
ical government, or, in other words, a 
political community in which one person 
does not possess the entire sovereign 
power. Dr. Johnson, in his dictionary, 
defines a republic to be "a state in which 
the power is lodged in more than on:." 
Since a republic is a political commumty 
in which several persons share the sove
reign power, it comprehends the ~wo 
classes of aristocracies and democracies, 
the differences between which are ex· 
plained under ARISTOCRACY and Drno
CRACY. 

The word republic is sometimes under· 
stood to be equivalent to democracy, and 
the word republican is co~sider~ as 
equivalent to democrat; but this re~tricted 
sense of the words appears to J:e. rnaccu· 
rate · for aristocratic commumties, such 
as Sparta, Home "in early times, ~nd 
Venice, have always been called republics. 

It has been shown in l\IoNARCHY that 
the governments usually sty led "liroit.ed 
monarchies" are properly aristocracies 
presided over hy a king; and conse
quently ought to be referred to the cl.ass 
ofrepublics, and not to that of monarchies, 
in which they are commonly placed. 
'Ve observe, however, that the German 
writers, who know from their perso~al 
experience the character of monarchies 
strictly so called, sometimes correctly 
give the name of republican to the go
vernment of England since 1688, and to 
the government of France since 18!5· f 

A vast d~al of error and confusJO~ 0 
1thought (leading to important pracl!c~ 

consequences) has arisen from the capT
cious aud indistinct usage of the wor 8 

111onarcl1q and republic. . 
HEQUEST COURTS OF (sometiro~ 

called Courts' ef Conscience), ar~ lo~nt 
tribunals, founded by Act of Parha~bts 
to facilitate the recovery of small ~ 
from any inhabitant or trader in the s· 
trict defined by the Act. 

http:liroit.ed
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As all the Acts are made upon the same 
model, the most easy method of explain
ing the functions of these courts will be 
to show the general provisions of those 
Acts. 

A board of commissioners is appointed, 
often in corporate towns consisting of 
one or two aldermen, with a certain 
number of householtlers as assessors. To 
this board is given the power of sum
moning a debtor, upon the complaint of 
the creditor, of taking the evidence of the 
creditor and his witnesses upon oath, of 
determining on the amount due, and 
issuing a summons or order to the debtor 
to pay that amount, either in one sum or 
by instalments. The board has usually 
th~ power of distress on goods, or of im
pr1somnent during a limited time, if the 
order for payment is not obeyed. In 
London the jurisdiction is confined to 
cases where both parties are inhabitants, 
aud the same restriction may be found in 
son~e.of the older Acts; but usually it is 
sufficient that the debtor should be an in
habitant, or should be "seekin O" his live
lihood" within the jurisdiction~ · 

The sum to which the jurisdiction of 
these courts extends is usually 5l., often 
only 21., and the debt may arise either 
upon simple contract, a balance of ac
counts, or as a compromise of a larger 
<leht; but there is usually a proviso in the 
:1-cts that a larger debt shall not be split 
~ut? ~ragments to hring it within the 
Juns.d1ction of the court, although the 
creditor may reduce a larger demand to 
s'.1ch a sum. as th~ court can award, pro· 
v1ded he 1s satisfied with the smaller 
amount in discharge of his whole debt. 
?l!e Acts usually provide that if a party 
~ 1tnrn th~ jurisdiction is sued in one of 
t.1e supenor courts, and the plaintiff re
covers from him only the sum which the 
loc~l . court could have a warded, the 
~lamtiff shall pay full costs to the de
("11dant. The Acts also reserve to a land
ord the right to distrain for rent and 
~!so prohibit the courts from interferin" 
~~matters touching the rioht to land o~ 
. °-occupation of it, or in ~atters belong
rng to ecclesiastical courts or to tithes: 
U'UalJ ' a~d sb' to;i, gambling debts are excluded, 

metimes tavern debts incurred onSunday The h . . ,,. . . · courts ave Jnnsu1ct10n 
\OL. II. 

over. persons under age, and can usually 
grant summons for wages due to minors. 
Attorneys are not exempted from the 
jurisdiction of the court, but they are 
usually prohibited from practising in it, 
and they are not liable to payment of 
costs for suing in superior courts. Most 
of the Acts contain a clause prohibiting 
the removal of the proceedings to su
perior courts. 

The 8 & 9 Viet. c. 12i, § 9, enables her 
majesty, with the advice of her privy 
council, among other things to extend the 
jurisdiction of any court of requests to 
:WI., if sud1 court has a judge who is 
either a barrister at law, or special pleader, 
or an attorney of one of the superior 
courts of common law at \Vestminster, 
who shall have practised as an attorney 
for at least ten years. The same section 
makes provision for the appointment of 
such a judge. 

The first Act for the establishing of a 
court of requests is the I James I. c. 15, 
which confirms the court which had al
ready been tstablished in London by an 
act of the common council, at least as 
early as the reign of Henry VIII., if in
deed it had not been established by antient 
usage. (Tidd Pratt"s 'Abstract ot' the 
Acts of Parliament relating to Courts of 
Requests,' for a list of the places which 
have such courts.) 

RESIDENCE. [BENEFICE.] 
RESIGNATION. The word Resig

nation literally signifies an unsealing or 
breaking of a seal in order to open a tes
tamentary instrument, as in Horace, Lib. 
i. Ep. vii. 8 : 

"Offici08aqne sedulitas et opella forPnsis 
Adducit febres, et testament& resignat." 

The English word Resignation is the 
proper term to ex press the giving up of a 
benefice which the canonists call Ilennn
cmt10n. A surrender is the giving up of 
temporal land into the hands of the lord. 
A resignation of a benefice must be made 
to a superior: a parson must resign to his 
bishop, a bishop to the archbishop, and 
an archbishop to the king. A donative 
is to be resigned to the patron, for a do
native is received immediately from the 
patron ; but a common benefice is to be 
resigned to the ordinary who has a<l
mittetl antl instituted the clerk. The 

2T 
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subject of Resignation Bonds is discussed 
under BENEFICE, p. 350. 

The resignation must be "in writing, 
and contain the proper formal words, of 
whil'h "resigno," "resign,'' is oue, but 
not the only one that is necessary. The 
benefice or ecclesiastical preferment is not 
vacant until the resignation has been ac
cepted. 

The term Resignation is now generally 
applied to any giving up of an office or 
place, even to those which are merely 
honorary, as a seat at a board of directors 
or at the council of a literary or scientific 
society. It is usual to accept such resig
nations formally, though in most cases a 
man may give up or withdraw from any 
such place, when he pleases, though he 
will not thereby aloae free himself 
from any pecuniary demand to which he 
may in such capacity have made himself 
liahlt>, 

RESIGNATION BONDS. [BENE
FICE, p. 352.J 

HESPONDENTIA. (BoTTonrnY.] 
RESTITUTION.-Restitution of sto

len goods. ' By 7 & 8 Geo. IV. c. 29, § 5i, 
if any person guilty of a felony or mis
demeanor under that act, in stealing, con
verting, or receiving any property, shall 
be indicted for such offence by the owner 
or his executor, and convicted, the pro
perty shall be restored to the owner, and 
the court before whom the person shall 
be convicted shall have power to award 
writs of restitution for the property, or 
order it to be restored in a summary 
manner. Provided that if it shall appear 
that any valuable security shall have 
been bona fide paid or discharged by some 
person liable to pay it, or being a ne,,.oti

. able instrument shall have been bonriflde 
taken or received by transfe1• or delivery 
by some person for a valuable considera
tion, without any reasonable ground to 
suspect that it had been stolen, &c., then 
the court shall not order the restitution 
of such security. , , 

Before this Act, the owner was in all 
· cases entitled to restitution on conviction 
for a felony, but not for a misdemeanor 
During the period between the theft and 
the conviction, or acquittal or death· of the 
prisoner, the ownership of the property 
is suspended. (2 Inst., 711; Horw()()d v. 

Smith, 2 1: R., 750; Ilurn's Jlliltice, 
• Hestitution.') 

REVERSION. "Reversion of land 
is a certain estate remaining in the lessor 
or donor, after the particular estate and 
possession conveyed to another by lease 
for Ii fe, for y;,ars, or gift in tail. And 
it is called a reversion in respect of the 
possession separated from it : so that he 
that hath the one, hath not the other at 
the same time, for being in one body 
together, there cannot be said a rever
sion, because by the uniting, the one of 
them is drowned in the other. And so 
the reversion of land is the 'land itself 
when it falleth." (Termes de la Ley.) 
Thus if a man seised in fee simple con· 
veys lands to A for life, or in tail, he re
tains tbe reversion in fee simple. In all 
cases where the owner of land or the 
person who has an estate in land, grants 
part only of his estate, he has a re~er
sion; and as the grantee holds of him, 
there is tenure between them, and the 
grantor bas a seignory by virtue of hav· 
ing a reversion. When a man gran~ all 
bis estate to another, or grants a p~rticu· 
lar estate to A, and various remainders 
over, remainder to F in fee, he has no 
reversion left, and therefore he has no 
seignory since the passing of !he statut: 
of Quia. Emptores. The remamder-m: 
also who precede the remainder-man in 
fee, do not hold of such remainder-man, 
but of the lord of the fee of whom the 
original owner held. The word re_ve:· 
sion is often used inaccurately, a:"d it.i: 
sometimes necessary to recur to its &tnc 
legal signification. · · 

Before the passing of the statu~e De 
Donis, if a man seised in fee sim~~ 
granted his lands to a man an.d the h';be 
of his body he had no reversion, for 

' d h a con·grantee was considere to ave 
ditional fee But since this statute, 3,11 
estate to a· man and the heirs of bis 
body has al ways been considered to be 3 

particular estate. in 
If a man grants a lease of laads

1 ore·possession, at common law, he ias n.r(1le 
version until the lessee enters by VJ t te 
of his lease, for the lessee has 1f e~e!rs 
until he enters ; but if the tf'f U)s as 
is created under the Statute o ~r 
by bargain and sale; the lessee a 

3 
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vested estate by virtue of the statute, 
without entering on the land, and conse
quently the lessor has a reversion. It is 
said that a reversion cannot be created 
hy deed or other assurance, hut arises 
from construction of law. This means 
that a reversion is not created by the act 
of the party who conveys part of his 
estate, but is a legal consequence of his 
acts. If a man seised in fee simple 
limits his estate to another for life or in 
tail, remainder to himself in fee or to his 
own right heiri;, he has not a remainder, 
but a reversion. Yet by a recent statute 
(3 and 4 Wm. IV. c. 106) the effect of 
such a limitation is t6 vest such re
mainder in fee in the settlor by purchase, 
and he is not to be considered to be en
titled to it as his former estate or part 
thereof. 

A reversion is a vested estate, which 
may be . granted or conveyed, and 
charged like an estate in possession ; and 
m.some cases the reversioner in fee may 
brmg an action, as well as the tenant in 
possession, for an injury to his inherit
ance. 

Fea)ty is an inseparable incident to a 
reversion. There may or may not be a 
rent reserved, but fealty is always due 
from the owner of the particular estate 
to the reversioner, and it cannot be sepa
rated .from the reversion, though the 

word jus, namely, law and facultg. 
The Anglo-Saxon word bore this double 
meaning, but ri9lit, in modern English, 
has lost the signification of law, and has 
retained only its other meaning. 

Hight, in its strict sense, means a legal 
claim; in other words, a claim which 
can be enforced by legal remedies, or a 
claim the infringement of which can be 
punished by a legal sanction. It follows 
from this definition that every right 
presupposes the existence of positive 
law. 

The causes of rights, or the modes of 
acquiring them, are various, and can 
only be explained in a system of juris
prudence; for example, a person may ac
quire a right by contract, by gift, by 
succession, by the non-fulfilment of a 
condition. 

Every right correlates with a legal 
duty, either in a determinate person or 
persons or in the world at large. Thus 
a right arising from a contract (for ex
ample, a contract to perform a sen-ice, 
or to pay a sum of money) is a right 
against a determinate person or persons ; 
a right of property (or dominion) in a 
field or house, is a right to deal with the 
field or house, availing against the world 
at large. On the other hand, every legal 
duty does not correlate with a right; for 
there are certain absolute dutieswhichdo 

rent,_ if there is. one reserv~d, may be Inot correlate with a right in any_deten_ni
separated from 1t. Revers10ns which 
are. expectant on estates for years are 
~UbJect to dower and courtesy ; but this 
is not the case with reversions expectant 
on a freehold estate. 

By a rec~nt Act (3 and 4 Wm. IV. c. 
l.04), revers1onary estates or interests in 
ands, tenem~nt5, and hereditaments, cor
~re.al. and 1~corporeal, are assets to be 
a nnn1stered rn courts of equity for the 
~ayment of a person's debts both on 
snngle contract and on speciality, when 
~uc person shall not by his last will 
~ve charg_ed such estates ol' interests 

with or dev1&ed them subject to the pay
·, '.1ient of his debts. 

:hIGHT. It has been shown in LAW[1 
• P·1·i4] that the word right occurs under 

so~e for1!1 in all the Teutonic languages· 
~01 that it bears a double meaniuo- eqdl.~ 
'a cut to the significations of th; Latin 

nate person. Such are the dunes which 
are included in the idea of police; as the 
duties of cleanliness, order, quiet at cer• 
tain times and places. 

The word right is sometimes used, 
improperly and secondarily, tos~nify uot 
legal but ~oral claims; that 1s to say, 
claims which are enforced merely Ly 
puLlic opinion, and uot by the legal 
sanction. 

In this sense the right of a slave 
against his master, or of a subject against 
his sovereign, may be spoken of; 
although a slave has rarely any legal 
right against his master, and a subject 
never has a legal rig-ht against his 
sovereign. , It is .in the same sense 
that a s0vereign government is some
times said to have rights against its sub
jects, although in strictness a sovereign 
gm·ernment creates rights, and does not 
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possess them. In like manner, one 
sovereign government is said to have 
rights against another sovereign govern· 
ment; that is to say, moral rights, de
ri-.-ed from the positive · morality pre
vailing between independent nations, 
which is called intematio11al law. 

\Ve likewise sometimes hear of certain 
rights, styled natural rights, which are 
supposed to be anterior to civil govern
ment, and to be paramount to it. Hence 
these supposed natural rights sometimes 
receiTe all the additional epithets of in
defeasih1e, indestructible, inalienable, and 
the like. This theory of natural rights 
is closely connected with the fiction of a 
social compact made between persons 
living in a state of'nature; which theory, 
though recommended by the authority 
of Locke, has now been abandoned by 
nearly all political speculators. 

RIGHT OF C01\1l\10N. [CmrnoNs, 
RIGHTS OF.] 

RIGHT, PETITION OF. [PETI
TIO"I OF RIGIIT.] 

RIGHTS, BILL OF. [BILL OF 
RIGHTS.1 

RIGHTS, DECLARATION. [BILL 
OF RIGHTS.) 

RIOT. A riot is a misdemeanour at 
common law. The definition of it given 
by Hawkins, and which appears to have 
been very generally adopted without much 
alteration by subsequent writers, is "a 
tumultuous disturbance of the peace by 
three persons or more, assembling 
togecher of their own authority, with an 
intent mutually to assist one another 
against any one who shall oppose them 
in the execution of some enterprise of a 
private nature, and afterwards executing 
the same in a violent and turbulent 
mauner, to the terror of the people, 
whether the act intendrd were of itself 
lawful or uulawful." But if the enter
p~se is for the purpose of redressing 
g:1evances generally throughout the 
kmgdom, or to pull down all inclosures, 
the offence is not a riot, but amounts to 
a levying of war against the king, and 
the parties engaged in it are guilty of 
high treason. 

Violence, if not of actual force, yet in 
gesture or language, and of such a nature 
as to cause terror, is a necessary ingre

dient in the offence of riot. The lawful
ness of the enterprise operates no further 
than as justifying a mitigation of the 
punishment. It does not in any way 
alter the legal character of the offence. 
All parties present at a riot who insti· 
gate or encourage the rioters, are 
themselves also to be considered as prin· 
cipal rioters. 

Various Acts of Parliament have been 
passPd for the purpose of giving a11
thority to magistrates and others for the 
purpose of suppressing riots, and .re
straining, . arr~sting, and punislnng 
rioters. These are collected and com
mented upon by Hawkins (1 P. C., b. i., 
c. 65) and Burn (5 vol., 'Riot,' &~)· 
The most important is l Geo. I., st. n., 
c. 5, commonly called the Riot Ac~. By 
that statute it is provided that "1f any 
persons to the number of twelve or more, 
being nnlawfully, riotously, and tum~!· 
tuously assembled together to the d1&

turbance of the public peace, shall con· 
tiime so assembled for the space of an 
hour after a mao-istrate has commanded 
them by procla~ation to disperse, they 
shall be considered felons." . 

The form of proclamation is given m 
the Act, and is as follows :

" Onr sovereign lady the queen 
chargeth and commandeth all ~ersons 
being assembled, immediately to d1~perse 
themselves, and peaceably to depart ~o 
their habitations or to their lawful bust· 
ness, upon the pains contained in ~he 
Act made in the first year of K;ng 
George, for preventing tumults and not· 
ous assemblies. ,, · 

" God save the Queen. 
This is directed to be read with a loud 

voice and as near as possible to the 
rioters· no word must be omitted. Per· 
sons who do not dif'perse within the hour 
may be seized and apprehended by. an~ 
magistrate or peace-officer, or any privat 
person who has been commanded by a 
marristrate or officer to assist. In 
cas~ of resistance, those who are atl'.'IDpt· 
iug to disperse or apprehend the r1.ot~rs 
will be justified in wounding or k1lh~g 
them. It is felony also to oppo~e ~: 
reading of the proclamation ; and if h 
l'eadin" should be prevented, those w 0 

do not"disperse are still guilty of felony, 
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if they know that the reading of the pro
elamation has been prevented. 

A prosecution under this Act must he 
commenced within a year after the 
offence has been eommitted. By the i 
& 8 Geo. IV., c. 30, s. 8, rioters who de
molish or begin to demolish a church or a 
chapel, a dwelliug-house, or any other of 
the various buildiugs or machinery men
tioned in that Act, are to be considered 
as felons. By 7 & 8 Geo. IV., e. 31, 
p!"<lvision is made for remedies against the 
h.undred in ease of damage done by 
rioters • 
. By that Act compensation may be 

recovered by action against the hun<l.red 
for any iujury done to buildinrrs, or fur
niture, &c., contained in the~, to the 
amount of 3lll. Where the damage does 
not amount to 301., inquiry may be made 
on oath of the claimant, or other wit
nesses, before j?stices at a petty sessions, 
who are authorised to make an order for 
pay~ent of damages and costs. An in
habitant of the hundreu is made a com
petent witness for the defendants. In 
order to rl'COYer in either of these pro
c~edings, it is necessary to show that a 
r10t has been committed · and in ease 
the building, &c.,has not be~n demolished, 
to s~ow. that the i;ioters had beg11J1 to de
molish 1t; that 1s, that their intent was 
to de.molish, al though from some reason 
that .mtent has not been carried into ex
ecution. . Unless ~his intent is proved, 
the party 1s not entitled to compensation, 
however great damarre may have been 
done;. and if the i~tent did exist in 
th.e mtnd .of the rioters, compensation is 
still clamiable, however slight the 
damage. If the rioters have been inter
rupted in their proceedinrrs it will be 
/ft to the jury, or it will be' for the jus
ices. to say, whether, without such inter

ruption, a demolition would have been 
eff~cted, But if the rioters have volun· 
:~~ily retired. without effecting a demo
/tiou, or if, though disturbed their in
eilt, from other circumstance~ appears 
t~ have been directed towa;·ds some 

er objec~ as . for instance to compel 
~~~ns. to 11lummate, &e., the parties in
~te w~U have no remedy under the sta
to de' as 1~ appears that there was no intent

molish. 

The action must be commenced within 
three months after the commission of the 
offence; and to entitle the party injured 
to bring an action, he, if he had know
ledge of the circumstances, or the party 
in charge of the property, must, within 
seven days after the injury done, go 
before a magistrate and give on oath all 
the information relative to the matter 
which he possessed, and also be bound 
over to prosecute the offenders. 

With respect to unlawful assemblies 
of a seditious character, various provi
sions are enacted by 39 Geo. III., e. i9, 
and 5i Geo. III., e. 19; and in reference 
to those for training to the use of arms, 
by 60 Geo. III., c. 1. (SEDITION.] 

(Hawkins, P. C.; East, I'. C.; Bum's 
Justice, vol. 5, ' Riot,' &e. ; Russell, 
On Crimes.) [LAw,CRilllINAL,p.182.J 

RIOT ACT: (RIOT.] 
HIVER. In a legal sense rivers are 

divisible into fresh and salt-water rivers. 
Salt-water rivers are those rivers or parts 
of rivers in which the tide ebbs and flows. 
lUvers are also divisible into public or 
navigable rivers and private rivers, 

The property in fresh-water rivers, 
whether public or private, is presun1ed 
to belong to the owners of the adjacent 
land ; the owner on each side being en
titled to the soil of the river and the right 
of fishing as far as tlie middle of the 
stream. But this presumption may be 
rebutted by evidence of ~pecial usage to 
the eontmry. For instance, it may be 
shown that the river belongs to one per
son, and the adjacent land to another; or 
that one party owns the river and the 
soil of it, and another the free or several 
fisherv of the river. If a fresh-water 
river "between the lands of two owners 
gains on one side by inse~sibly shiftil!g 
its course, each owner contmues to reta111 
half the river, and the insensible addition 
by alluvium belongs to the land to which 
it attaches itself; unless the lands of the 
proprietors on each side have been marked 
out by other known boundaries, such as 
stakes, in the river. This part of the 
law as to the .acquisition by alluvio, is 
stated hy Bracton in the chapter" De ac: 
quirendo rerum dominio" (fol. 9 ). and lus 
statement both in substance and expres
sion is taken from the ]Jiyest (-11, tit. 1, 

0 
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s. 7), with which Gaius may be compared 
(ii. 70). But if the course of the river is 
changed suddenly and sensibly, then the 
boundaries of the lands will be, as they 
were before, in the midst of the deserted 
channel of the river. Though fresh
water rivers are presumed to be the pro
perty of adjacent landowners, yet such 
owner cannot set up a ferry and demand 
a toll unless by prescription or by charter 
from the king. 

In those rivers which are navigable, 
and in which the public have a common 
right to a passage, the king is said to have 
" an interest in jurisdiction," and this is 
so not only in those parts of them which 
are the king's property, but also where 
they are become private property; 
such rivers are called " flu vii regales," 
"haut streames le roy," "royal rivers;" 
not as indicating the property of the king 
in the river, but because of their being 
dedicated to the public use, and all things 
of public safety and convenience being 
under his care and protection. Thus a 
common highway on land is called the 
king's highway, and navigable rivers are 
in like manner the king's highway by 
water: l\Iany of the incidents belonging 
to a highway on land attach to snch rivers. 
Accordingly any nuisances or obstructions 
upon them may be indicted even though 
the nuisances be in the private soil of any 
person; or the nuisances and obstructions 
may be abated by individuals without 
process of law. But all the incidents of 
a land highway do not attach to such 
r~vers.. Thus, if the highway of the 
river 1s obstructed, a passenger will not 
be justified, as he would be in the case of 
'.1 land highway, in passing over the ad
Jacent land. Though a river is a public 
n_avigable river, there is not therefore any 
right at common law for parties to use 
the banks of it as a towing-path. (Ball 
v, Herbert, 3 T. R., 253.) 

If a ~iver which is private in nse as 
well as m property be made navio-able by· 
the owner, it does not therefore become a 
public river unless from some act it may 
be presumed that he has dedicated it to 
the public. The taking of toll is such an 
act. Callis says that the soil of the sea 
and of royal rivers belongs to the king, 
But the expression, if intended to apply 

to all parts of the rivers where the public 
have a right of passage, appears too com
prehensive. 

But there is no doubt that in some such 
rivers the property may be in the crown; 
as it was in the river Thames, the pro
perty in which, both as to the water and 
the soil, was conveyed by charter to the 
lord mayor and citizens of London. And 
in all rivers as far as the tide flows, the 
property of the soil is in the king, if 
no other claims it by prescription. In 
navigable rivers where the tide flows, 
the liberty of fishery is common and 
public to all persons. (Hale, De Ju;e 
llfaris et flrachiorum ejusdem; Callis, 
On Sewers.) 

The mere running water belongs to no 
one ; but the proprietor of adjoinin;; lan_d 
is entitled to the reasonable use of 1t as 11 
runs by his land. "And consequently no 
proprietor ean have the right to use the 
water to the prejudice of any other pro
prietor. Without the consent of the oth~r 
proprietors who may be affec~ed by. h~ 
operations, no proprietor can e1~her d1m1· 
nish the quantity of water wh1.ch would 
otherwise descend to the propnetors be
low or throw the water back upon the 
proprietors above. Every proprietor who 
claims a right either to throw the ":'ater 
back above, or to diminish the quantlty of 
water which is to descend below, mus~ 
in order to maintain his claim, either 
prove an actual grant or licence f'.om the 
proprietors affected by his opem~10ns, or 
must prove an uninterrupted enJoyment 
of twenty years." . • . 

(Judgment qf Sir J. Leach 111 "\foght 
v. Howard; Sim. and Stuart, 109; Gale, 
On Easements.) 	 · 
 

ROAD. [WAY·l

ROBES, MASTER OF THE, an of· 

fleer of the household who has the order· 
ing of the king's robes. By statute 51 
Henry III., the "Gardein cle la G~rd~ 
robe de Roi," the warden of the kin~ 
wardrobe, was to make accompt Y£asl 
in the Exchequer, on the feast o. · 
Margaret. Under a queen, the designaf 
tion of the office is changed to thatb~ 
a mistress of the robes. The o~c~ ri· 
always been one of dignity. Hig Y. 
vileges were confe1Ted upon it by Ki~g 
Henry VI., and others by King James '1 
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who erected the office of master of the 
. robes into a coi·poration. 

ROGUE AND VAGABOND. [VA
GRANT.] 

ROLLS COURT. [CHA!\'CERY.1 
ROLLS, MASTER OF THE. [CHAN

CERY.] 

ROLLS. [RRCORDS.l 
ROMAN CATHOLICS. [CATHOLIC 

CHURCH j EST.AllLISHED CHURCH j RE
CL'SANTS.] 

RO:'IIAN LAW. The historical ori
gin of the Roman Law is unknown, and 
its fundamental principles, many of which 
even survived the legislation of J nsti
nian, are older than the oldest records of 
Italian history. The foundation of the 
strict rules of the Homan law as to familia, 
agnatio, marriage, testaments, succession 
to intestates, and ownership, was probably 
custom, which being recognised by the 
sovereign power, became law. As in 
ma~y other states of antiquity, the con
nexion of the civil with the ecclesiastical 
or sacred law was most intimate; or ra
ther,~~ may consider the Jaw of religion 
as ongmally comprehending all other 
law, and. its interpretation as belonging 
to the priests and the king exclusively. 
There was however direct legislation 
even in the period of the kings. These 
laws, which are mentioned under the 
name .of Leg:es Regiae, were proposed by 
the kmg, with the approbation of the 
senate, and confirmed by thu populus in 
th.e ~omitia Curiata, and, after the con
st~t~\Jon of Servius Tullius, in the Co
m1t.1a Centuriata. That there were re
mam~ of this antient legislation existing 
even in the Imperial period, is certain, as 
appears from the notice of the J us Civile 
Papi~ianum or Papisianum, which the 
PontJfex Maximus Papirius is said to 
have compiled from these sources about 
or im?J~diately after the expulsion of 
Tarqum1us Superbus (Dig., i., tit. 2), and 
from the distinct references to these 
!--eges made by late writers. Still there 
is great uncertainty as to the exact date 
of the compilation of Papirius, and its 
re~! character. Even his name is not 
~u~te certain, as he is variously called 
•. ~1us, Sextus, and Puhlins. (Dion. Hal., 
Ill. 36; Dig., i., tit. 2.) 

But the earliest leaislation of which 
. . 0 

we have any important remains is the 
compilation called the Twelve Tables. 
The original tables indeed are said to 
have perished in the conflagration of the 
city after its capture by the Ganis, but 
they were satisfactorily restored from 
copies and from memory, for no ancient 
writer who cites them ever expresses a 
doubt as to the genuineness of their con
tents. It is the tradition that a commis
sion was sent to Athens and the Greek 
states ofltaly, for the purpose of examin
ing into and collecting what was most 
useful in their codes ; and it is also said 
that Hermodorus of Ephesus, then an 
exile in Rome, gave his assistance in the 
compilation of the code. There is no
thing improbable ill this story, and yet it 
is undeniable that the laws of the Tables 
were based on Roman and not on Greek 
or Athenian law. Their object was to 
confirm and define perhaps rather than to 
enlarge or alter the Roman Jaw, except in 
some few matters; and it is probable that 
the laws of Solon and those ofother Greek 
states, if they had any effect on the legis
lation of the Decemviri, served rather as 
models of form than as sources of positive 
rules. The Twelve Tables were a body 
of constitutional law as well as other law. 

Ten tables were completed and made 
public by the Decemviri, in n.c. 451, and 
in the following year two other tables 
were added. This compilation is quoted 
by the antient writers by various titles: 
Lex XII. Tabularum, Leges XII., some
times XII. simply (Cic., Legg., ii. 23), 
Lex Decemviralis, and others. The rules 
contained in these tables long continued 
to be the foundation of Roman Law, and 
they were never formally repealed. The 
laws themselves were considered as a 
text-book, and they were commented on 
by the Jurists as late as the age of the 
Antouines, when Gaius wrote a commen
tary on them in six books ('Ad Legem 
XII. Tabularum '). The actions of the 
old Roman law, called Legitimae, or Le
gis Actiones, were founded on the pro
visions of the Twelve Tables, and the 
demand of the complainant could only be 
made in the precise terms which were 
used in the Tables. (Gaius, iv. 11.) 
The rights of action were consequently 
very limited, and they were only subse
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<JUently extended by the Edicts of the 
Praetors. The brevity and obscurity of 
this antient legislation rendered interpre
tation necessary in order to give the laws 
any application; and both the interpre
tation of the laws and the framing of the 
proper forms of action belonged to the 
College of Pontifices. The civil Jaw was 
thus still inseparably connected with that 
of religion (Jus Poutificium), and its in
terpretation aml the knowledge of the 
forms of procedt1re were still the exclu
sive possession of the patricians. 

The scanty fragments of the Twelve 
Tables hardly enable us to form a judg
ment of their character or a proper esti
mate of the commendation bestowed on 
them by Cicero (De. Or., i. 43.) It seems 
to have been the object of the compilers 
to make a complete set of rules both as to 
religious and civil matters; and they did 
not confine themselves to what the Ro
mans called private law, but they com
prised also public law ("Fons publici 
privatique juris," Liv., iii. 34). They 
contained provisions as to testaments, suc
cessions to intestates, the care of persons 
of unsound mind, theft, homicide, inter
ments, &c. 

They also comprised enactme1its which 
affected a man·s status, as for instance the 
law contained in one of the two last Ta
bles, which did not allow to a marriage 
contracted between a patrician and a ple
beian the character of a legal Roman mar
riage, or, in other words, declared that 
between patricians aud plebeians there 
could be 110 Connubium. Though great 
changes were made in the Jus Publicum 
by the various enactments which gave 
to the plebeians the same rights as the 
patrician•, and by those which concerned 
public administration, the fundamental 
principles of the Jus Privatum, which 
were contained in the Tables, remained 
unchanged, and are referred to by jurists 
as late as the time of Ulpian. 

The ?Id Leges Regiae, which were col
lected mto oue body by Papirius, were 
commented on by Granius Flaccus in the 
time of Julius Caisar (Dig., I., tit. 16, s. 
144), and thus they were probably pre
served. The fragments of these laws 
have been often collected, but the best 
essay upon them is by Dirksen, • Ver

suchen zur Kritik nnd Auslegung der 
Qucllen des Rlimischen Rechts,' Leipzig, 
1823. The fragments of the Twelve Ta
bles also have been often collected. The 
best works on the subject are that by 
James Godefroy (Jae, Gothofredns), and 
the more recent work of Dirksen,' l'eber
sicht der bisherigen Versnche znr Kritik 
und Herstellung des Textes der Zwolf
Tafel-Fragmente,' Leipzig, 1824. 

For about one hundred years after the 
Legislation of the Decemviri, the patri
cians retained their exclusive possession 
of the forms of prQCedure. A ppins Clan· 
dius Crecus drew up a book of the forms 
of actions, which it is said that his clerk 
Cnaeus FlaYius stole and published; the 
fact of the theft may be doubted, though 
that of the publication of the ~onus o! 
procedure, al.id of a list of the Dies F~U 
and Nefasti, rests on sufficient evidence. 
The book thus made public by Flavius 
was called Jus Civile Flavianum; but 
like that of Papirius it was only a com· 
pilation. The publication of these forms 
must have had a great effect on the p:ac
tice of the law: it was in reality equ11'll
lent to au extension of the privileges of !he 
plebeians. Subsequently Sextus Aehus 
published another work, called "Jus 
Aelianum," which was more compl.ete 
than that of Flavius. This work, which 
was extant in the time of Pomponius 
(Dig., i., tit. 2, s. 2, § 39), was also called 
" Tripertita," from the circumstance of 
its containing the Jaws of the Tw.dve Ta
bles, a commentary upon them (mterpr~
tatio ), and the Legis Actiones. 'fins 
work of Aelius appears to have been r~n· 
sidered iu later times as one of the chtef 
sources of the civil law (veluti cunabula 

· juris); and he received from h.is c?,11tem
porary Enuius the name of" wise: 

"Egregie cordatus homo catus Aelius Sextus."; 

Sextus Aelius was Curule Aedi!e, JJ.C. 

200, and Consul, B.c. 198. 
In the Republican period new l~~s 

(leges) were enacted both in. t~e C~m1t1a 
Centuriata and in the Com1tia Tr1bu1d 
The Leges Curiatae, which were enacte f 
hy the curiae, were limited to cases. 0 

adrogation and the conferring of the iJD· 
perium. The Comitia Centuriata were 
made independent of the Curiata by the 
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Lex Publilia (Liv., viii. 12), which de
clared th~t the leges passed in these Co
mitia should not require the confirmation 
of the patres, that is, the Comitia Curiata. 
The leges passed in the Comitia Tributa 
were properly called Leges Tributae 
or Plebiscita, and originally they were 
merely proposals for a law which were 
confirmed by the curiae. But the Lex 
Publilia (n.c. 336); and subsequently the 
Lex Hortensia ( n.c. 286), gave to tlie 
Plebiscita the full force of leges without 
the consent of the patres (Liv., viii. 12; 
Gaius, i. 3; Gell., xv. 27); and a Plehis
citum was accordingly sometimes called 
a lex. The leges generally took their 
name from the gentile name of the magis
trate .who proposed them (rogavit), and 
sometimes from the name of both consuls, 
as Lex Aelia or Aelia Sentia, Papia or 
Papia Poppaea. If the proposer of the 
law was a dictator, praetor, or tribune, 
the Lex or Plebiscitum, as the case mirrht 
be, took its name from the proposer ocly, 
as Lex Hortensia. Sometimes the object 
of the lex was indicated by a descriptive 
term, as Lex Cincia de don is et muneri bus 

The Senatns Consulta also formed ~ 
source of law under the republic. That 
a. senatus consultum in the time of Gains 
(1. ~) sho~ld have the force of law (vicem 
legis optmet), may be easily admitted· 
but G.aius in this passage appears to b~ 
referrmg not only to such senatus consnlta 
as hr.d been passed under the empire, but 
to the senatns consulta generally as a 
source of law. Probably the senate gra· 
dually came to be considered in some de
gree.as the representative of the curiae, 
aud lls.c?nsulta, in many matters relating 
to ad~m1stration, the care of religion, the 
aera~mm, and the administration of the 
~rovinces, had the full effect of laws. It 
hds not seem as if the Romans themselves 
a. a very clear notion of the way in 

which the senate came to exercise the 
pow~r of legislation; hnt they imagined 
~at it arose of necessity with the increas
ing population of the state and the in
~{ease of public business.- The senate 
i:::is became an active administrating 
wh.Y· ~nd, as an easy consequence, that 
anJc\1.t enacted ( constituit) was observed, 
Se t 1s new source of law was termed 

natus Consul tum (Dig., i., tit. 2). It 

seems probable that the senate began to 
exercise the power of making senatus 
consul ta after the passing of the Hortensia 
Lex, though it is not pretended that the 
Hortensia Lex or any other Lex gave this 
power to the senate. No senatus consulta 
are recorded as designated by the names 
of magistrates, till the time of A ugustns; 
a circumstance which seems to show that 
whatever binding authority senatus con
sul ta might have acquired under the He
public, they were not then viewed as laws 
properly so called. But from the time of 
Augustus, the titles of senatus consulta 
frequently occur; their names, like those 
of most of the leges, were derived from 
the consuls, as S. C. Velleianum, Pegasi
anum, Trebellianum, &c., or of the em
peror who proposed them, as S. C. Clau
dianum, Neronianum, &c., or they were 
s!lid to be made "auctore Principe,'' or 
"ex auctoritate Principis." The expres· 
sion applied to the senate, so enacting, 
was" censere." (Gains, i. 47.) Special 
consulta were sometimes passed for tha 
purpose of explaining or rendering effec
tual previous leges. 

A new source of law was supplied by 
the Edicta of those magistrates who had 
the Jus Edicendi, but mainly by the 
praetors, tlie praetor urbanus and the 
praetor peregrinus. The edicts of the 
praetor urbanus were the most important. 
The body of law which was formed by 
the Edicta is accordingly sometimes called 
Jus Praetorium, which term however 
might be limited to the Edicta of the 
praetors, as opposed to those of the curule 
aediles, the tribunes, censors, and ponti
fices. The name Jus Honorarium, as 
opposed to Jus Civile, comprehends the 
whole body of edictal law; and the name 
Honorarium was given to it, apparently 
because the Jus Edicendi was exercised 
only by those magistratus who had the 
Honores. Jus Civile in its larger sense 
comprehended all the law of any given, 
nation; but the Jus Civile Romanorum, 
as opposed to the Honorarium, consisted 
of Leges, Plebiscita, Senatus Consulta, to 
which, under the empire, were added the 
Decreta Principum and the Auctoritas 
Prudentiurn. The Honorarium Jus was 
in trounced for the purpose of aiding, sup· 
plying, and correcti11g the defects of the 
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Jus Civile Romanorum in its limited 1 he is said to have been the first who pro
sense. (Dig., i., tit. 1, s. 7.) The nature 
of the Roman Edict'll Law is explained at 
the end of the article EQUITY. 

With the establishment of the Imperial 
Constitution begins a new epoch in the 
Roman law. The leges of Augustus and 
those of his predecessor had some in
tluence on the Jus Privatum, though they 
did not affect the fundamental principles 
of the Roman law. A Lex Julia came 
into operation, n.c. 13, but it is better 
known as the Lex Julia et Papia Poppaea, 
owing to the circumstance of another lex 
of the same import, but less severe in its 
provisions, being passed as a kind of 
supplement to it in the consulship of 111. 
Papius llI utilus and Q. Poppaeus Secun
dus, A.D. 9. This law had for its object 
the encouragement of marriage, but it 
contained a great variety of provisions. 
A Lex Julia de Adulteriis, which also 
contained a chapter on the dos, is of un
certain date, but was probably passed be
fore the former Lex Julia came into 
operation. Several Leges Juliae Judi
ciariae are also mentioned, which related 
both to J udicia Publica and Privata, and 
some of which may probably belong to 
the time of the dictator C::esar. 

The development of the Roman law 
in the Imperial period was little affected 
by direct legislation. New laws were 
made by Seuatus Consulta, and subse
quently by the Constitutiones Principum; 
but that which gives to this period its 
striking characteristic is the effect pro
duced by the Responsa and the writings 
of the Roman jurists. 

So long as the law of religion or the 
Jus Pontificium was blended with the 
Jus Civile in its limited sense, and the 
knowledge of both was confined to the 
patricians, jurisprudence was not a pro
fession. But with the gradual separation 
ofthe Jus Civile and Pontificium, which 
was partly owing to the political changes 
by which the estate of the plebeians was 
put on a level with that of the patricians, 
the~e arose a class of persons who are 
designated as Jurisperiti, J urisconsulti, 
P <l te db Iru en s, an y ot ier equivalent names. 

fessed to expound the law to any person 
who wanted his assistance; he left no 
writings, but many of his Responsa were 
recorded. Tiberius Coruncauius had a 
long series of successors who cultivated 
the law, and whose responsa and writings 
were acknowledged and received as a 
part of the Jus Ci vile. The opinions of 
the jurisconsulti, whether given upon 
questions referred to them at their own 
houses, or with refrrence to matters in 
litigation, were accepted as the safost rule 
by which a judex or an arbiter could be 
guided. Accordingly, the mode of ~ro
ceeding, as it is described by Pompomus, 
is perfectly simple; the judices in difficu~t 
cases took the opinion of the ju~·iscou.s~lti, 
who gave it either orally or m writmg. 
Augustus, it is said, gave the responsa of 
the jurists a dillerent character. Before 
his time, their res13011sa, as such, co~ld 
have no binding force, and they only lll· 

directly obtained the character of law by 
being adopted by those who were em· 
powered to pronounce a sentence. Au· 
gustus gave to certain jurists the reipou· 
dendi jus, and declared that they s.houl~ 
give their responsa "ex ejus auctoritate. 
In the time of Gains (i., 7) the Resp~nsa 
Prudentium had become a recognised 
source of law; but he observes that the 
responsa of those on!}'. were to b; s.o con· 
sidered who had received permission to 
make Jaw (jura condere) ! an~ ~e ad.ds 
that if they all agreed, their opi~11on was 
to be considered as law; if they d1~a;;reed, 
the judex might follow which 0~1?10n he 
pleased. The matter is thus left m soi_ne 
obscurity and for want of more precise
informati~n, ..;e can only conjectnrewh~t 
was the precise way in which these Ii· 
censed jurists under the empire were em· 
powered to declare the law. It is ho~· 
ever clear both from the nature of 1 e 
case and 'the statement of Gaius •. t.hat 
their functions were limited to expositJO~, 
or to the declaration of what was law in 
a given case, and that they had no po~er 
to make new rules of law as such i urd 
ther the licensed jurists must have fonne 

' h · ·1 is nota body or college, for ot erwise ! . of 
Of t~ese _juri~con~ulti the earliest on re-1 possilile to conceive how the.opmwns 
cord .1s Tibern~s Coruncanius, a plebeian the majority could be ascertamed on any 
,Pontifex Max1mus, and consul n.c. 280: given occasion. · 
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The commencement of a more syste
matic exposition of law under the empire 
is indicated by the fact of the existence of 
two distinct sects or schools (scholae) of 
jurists. These schools originated under 
Augustus, aud the heads of each were re
spectively two distinguished jurists, An
tistius Labeo and Ateius Capito. Bnt the 
schools took their names from other ju
rists. The followers of Capita's school, 
called Sabiniani, derived their name from 
.Ma<Sllrius Sabinus, a pupil of Capito, who 
lived under Tiberius and as late as the 
time of Nero: sometimes they were called 
Cassiani, from C. Cassius Longinus, ano
ther distingnished pupil of Capito. The 
other school was called Proculiani, from 
Proculus, a follower of Labeo. If we 
may take the authority of Pomponius, 
the characteristic difference of the two 
schools was this: Capito adhered towhat 
was transmitted, that is, he looked out for 
positive rules sanctioned by time; Labeo 
had more learning and a greater variety 
of knowledge, and accordingly he was 
ready to make innovations, for he had 
more confidence in himself; in other 
word~, he was a philosophical more than 
a? historical jurist. Gains, who was 
himself a Sabinian, often refers to discre
pan?y .of opinion between the two schools; 
but 1t 1s not easy to collect from the in
stances which he mentions, what ought 
t~ be considered as their characteri'itic 
1hfferenccs. Much has been written on 
the characteristics of these two schools: 
~ut nearly all that we know is contained 
mthe few words of Pomponi us, of which 
rucht.a ( Cursus der l11stit1ttionen, i. 433) 

as g.n:en perhaps the most satisfactory 
exposition. 

The jurisprudentes were not only au
thorised ex~ounders of law, but they were 
n;ost volummous writers. Massurius Sa
bm.'1s wrote three books Juris Civil is, 
wb.1ch formed the model of subsequent 
writers. The commentators on the Edict 
~ere also very numerous, and among 
bf~ are the names of Pomponi us, Gaius, 

Ptan, and Paulus. Gains wrote an
1e emeutary work, which furnished the 

Code! of the Institutiones of Justinian. 
0mmentaries were also written on vari

0£5 t;eges, and on the Senatus Consulta 
0 t e Imperial period; and finally, the 

writings of the earlier jurists themselves 
were commented on by their successors. 
The long series of writers to whorn the 
name of classical jurists has been given, 
ends, about the time of Alexander Severns, 
with Modestinus, who was a pupil of 
Ulpian. Some idea may be formed of 
the vast mass of their writings from the 
titles of their works as preserved in the 
'Digest,' and from the 'Index Floren
tinus ;' but with the exception of the 
fragments which were selected by the 
compilers of that work, this great mass of 
juristical literature is nearly lost. 

Among the sources of Jaw in the Impe
rial period are the Imperial Constitutiones, 
the nature of which has been explained. 
[CoNSTITCTIONS, Ho~IA:s.J 

·with the decline of Roman jurispru
dence began the period of compilations,' 
or codes, as they were termed. The 
earliest were the Codex Gregorianus and 
Hermogenianus, which are only known 
from fragments. The Codex Grego
rianus, so far as we know it, began with the 
constitutions of Sept. Severus, and ended 
with those of Diocletian and .Maximian. 
The Codex Hermogenianus, so far as it 
is known, contained constitutions also of 
Diocletian and Maximian, and perhaps 
soine of a later date. Though these codes 
were mere private collections, they appa
rently came to be considered as authority, 
and the codes of Theodosius and J usti
nian were formed on their model. 

The code of Theodosius was compiled 
under the authority of Theodosius II., 
emperor of the East. It was promulgated 
as law ill the Eastern empire, A.D. 438; 
and in the same year it was confirmed as 
law in the Western empire by Valentinian 
III. and the Roman senate. This code 
consists of sixteen books, the greater part 
of which, as well as of the Novellre, sub
sequently promulgated by Theodosius I I. 
are extant in their original form. The 
commission who compiled it were in
structed to collect all the Edicta and 
Leges Generales from the time of Con
stantine, and to follow the Codex Grego
rianus and Hermogenianus as their model. 
Though the arrangement of the subse
quent code of J u~tinian differs consider
ably from that of Theodosius, it is clear 
from a comparison of them that the com
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p-ile~s of Justinian's code were greatly 
aided by that of his Imperial predecessor. 
The valuable edition of the Theodosian 
Code, by J. Gothofredus ( 6 vols. fol., 
Lugd., 1665), re-euited by Ritter, Leipzig, 
l i!JG-1745, contains the first five books· 
and. the beginning of the sixth, only as 
they are epitomized in the Breviarium; 
and this is also the case with the edition 
of the 'Jus Civile Antejustinianeum,' 
published at Berlin in 1815. But recent 
discoveries have greatly contributed to 
improve the first five books. The moot 
recent edition of the 'Jus Civile Ante
justinianeum' is that of Bonn, 1835 and 
183i. 

The legislation of Justinian is treated 
of under J uSTINIAN's LEGIRLATioN. 

There are numerous works on the his
tory of the Homan law, but it will be 
sufficient to mention a few of the more 
recent, as they contain references to all 
the earlier works: Lehrbuch der Ges
chichte des Ri;mischen Rechts, by Hugo, 
of which there are numerous editions; 
Geschichte des Rvmischen Privatrechts, 
by Zimmern; Gesclticlite des R1;miscl1en 
Reclus, by F. Walter, 1840; and for the 
later history of the Roman Jaw, Geschichte 
des Romisclten Rechts iin 1lfitte/,alter, by 
Savigny. 
· ROUNDHEADS, a name given to the 
republicans in England, at the end of the 
reign of Charles I. and during the Com
monwealth. The name seems to have 
been first applied to the Puritans because 
they wore their hair cut close, but to have 
been afterwards extended to the whole 
republican party. The Cavaliers, or 
royal party, wore their hair in long 
ringlets. 

HOYALTY. The French words roi 
and ro.'fal correspond to the Latin words 
rex and regalis; and from royal has been 
formed royalte (now royaute·); whence 
has been borrowed the English word 
~oyalty.. The corresponding Latin word 
is regalitru, which occurs in the Latin of 
the middle ages. (Ducange, in v.) 
. Royalty properly denotes the condi

tion or statu~ of a person of royal rank, 
su~h as a kmg or queen, or reigning 
prmce or duke, or any of their kindred. 
The . I!ossession of the royal status. or 
condition do~s not inilicate that the pos

sessor of it is invested with any determi 
nate politic al powers ; and. therefore 
royalty is not equivalent to monarchy or 
sovereignty. A royal person is not neces· 
sarily a monarch; or, in other words, 
docs not necessarily possess the entire 
sovereign power. The powers possessed 
by persons of royal dignity have been 
very different in different times and 
places; and have varied from the per
formance of some merely honorary func· 
tions to the exercise of the entire sove· 
reignty. [KING, SOVEREIGNTY.] 

In popular disconrse royalty is .made 
equivalent to monarchy or sovereignty; 
and a king is called monarch or sove
reign without any reference to the fact 
whether he possesses the entire sovereign 
power or only a portion of it. The 
principal causes of this confusion ~re 
stated in MoNARCHY. The confusion 
is attended with important ~onsequ~nccs 
both in speculative and practical politics. 

HUBHIC (from the Latin rubrica, a 
kind of red earth or stone), a name given 
to the titles of chapters in certain ancient 
law-books: and more especially to the 
rules and directions laitl U.own in our 
Liturgy for regulating the oruer of the 
service. These, in both instances, were 
formerly written or printed, as the ca~ 
might be, for distinction's sake JD 

red characters, and have retained the 
name, though now printed. in black. .In 
the Latin language rubrica has l.ike 
meanings. It signifies a headi~g or .title 
of the things which are contamed JD a 
law or in an edict. Thus there was an 
interdict called Unde vi from its initial 
word, and Unde vi was accordingly the 
rubrica or heading under whic~ the 
edict would be found (Dip. 43, tit. 16). 

RULE (in Law) is an order of one of 
the three superior courts of Common 
Law. Hules are either general or par· 
ticular. . 

General r~les are such orders relating 
to matters of practice. as are laid. down 
and promulgated by the court. Th~Y 
are a declaration of what the court will 
do, or require to be done, in all matters 
falling within the terms of the ·~le. 
The power of issuing rules ~or .re1p1latm~ 
the practice of each court 1s mcident t 
the jurisdiction of the court. Uy a re. 
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ceut Act of Parliament (3 & 4 \Vm. 
IV. c. 42), the judges were authorised 
withiu five years from the date of it 
(1833) to make rules of a more compre
hensive nature, relating especially to 
pleading in civil actions. These rules 
after being laid before both houses of 
parliament within certain times men
tioned in the Act, were to have "the like 
force and effect as if the provisicns con
tained therein had been expressly 
enacted by parliament." In exercise of 
this authority, a number of rules, 
generally called" The New Rules," have 
been promulgated, which have intro
duced very material changes in the 
mode of pleading. (Stephens on Plead
ing; Chitty on Pleading; Jervis on the 
New Rules.) Formerly each court ofcom
m?n law issued its own general rules, 
without much regard to the practice in 
the other comts. Of late the object has 
been to assimilate the practice in all the 
courts of common Jaw. 

Rules not geueral are such as are con
fined to the particular case in reference 
to which they have been granted. Of 
these, some, which are -said to be "of 
co~1rse," are drawn up by the proper 
o.flicers on the authority of the mere 
s1gn~ture of counsel, without any formal 
apphcatiou to the court; or in some in
stances, as upon a judge's fiat or allow
a_nce by the master, &c., without any 
signature by counsel; others require to 
be handed in as well as signed by 

\counsel. Rules which are not of course, 
are g:antable on application, or, as it is 
techmcally termed, "the motion," either 
of the party actually interested or of his 
con~sel, Where the grounds of the 
moti?n are required to be particularised, 
the fact.s necessary to support it must be 
stated m an affidavit by competent wit
nesses. After the motion is heard the 
court either grants or refuses the 'rule. 
~ rule, when granted, may, according to 
circ.umstances, be either "to show cause" 
or it may be "absolute in the first in
stance." The term " rule to show cause," 
also called a "rule nisi.'' means that 
nnless the party against -whom it has 
~en obtained shows sufficient cause to 
f e contrary, the rule, which is contlo
10na~ will become absolute. After a 

rule nisi has been obtained, it is drawn 
up in form by the proper officer, and 
served by the party who obtains it upon 
the party against whom it has been 
obtained, and notice is given him to 
appear in court on a certain day and 
show cause against it. He may do this 
either by showing tliat the facts already 
disclosed do not justify the granting of 
the application, or he may contradict 
those facts by further aflitlavits. The 
co1msel who obtained the rule is then 
heard in reply. If the court think 
proper to grant the application, or if no 
one appears to oppose it, the rule is said 
to be made "absolute." If they refuse 
the application, the rule is said to be 
" discharged." 

Rules may be moved for either in re
ference to any matter already pending 
before the court, as for a change of 
venue in an action already commenced, 
or for a new trial, &c. ; or in re$pect of 
matters not pending before the court, as 
for a criminal information, a mandamus, 
&c. 

A copy of a rule obtained from the 
proper officer is legal proof of the ex
istence of such a rule. (Tidd's Practice; 
Archbold's Practice.) 

The rules which regulate the practice 
of the Court of Chaucery are called 
or<le1·s. 

RURAL DEAN. [DEAN.] 
RUSSIA COMPA;';'Y. [JoINTSTocK 

Co~IPANY, p. 139.] 

s. 
SACRILEGE (from the Latin Sacri

legium) is "the felonious taking of any 
goods out of any parish-church or other 
church or chapel." By the common law 
it was a capital offence, though the of
fender seems to have been entiiled to the 
benefit of clergy at the discretion of the 
ordinary. But even if it were not clergy
able at the common law, yet the statute 
25 Edw. III. c. 4, "De Clero," compre
hended this as well as other crimes, and 
gave" the privilege of holy church to all 
manner of clerks, as well secular as reli
gious." Sacrilege was apparently the only 
felouy at common law which deprived 
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the offender of the privilege of sane- SALVAGE. [SHIPS.] 
tuary. · SA1'CTION. [LAW, p. 175.] 

Ti1e presentstateofthelawofsacrilege SANCTUAHY, a consecrated place 
depends on the statute 7 & 8 Geo. IV. c. which gave protection to a criminal taking 
29, s. 10, which enacts that" if any per-

1 
refuge there. The word also signified 

son shall break and enter any church or i the privilege of sanctuary, which was 
chapel, and steal therein any chattel, or granted _by the king for the protection of 
having stolen any chattel iu any church the life of an offender. Under the do
or chapel, shall break out of the same, minion of the 1'ormans there appear early 
every such offender, being convicted to have existed two kinds of sanctuary; 
thereof, shall suffer death as a felon." one general, which belonged to every 

By 9 Geo. IV. c. !i5, s. 10, the same church, and another peculiar, which ori· 
protection was extended to meeting-houses ginated iu a grant by charter from the 
and all places of divine worship. king. The general sanctuary afforded a 

By statute 5 & 6 Wm. IV. c. 81, the refuge to those only who had been gnilty 
punishment of death was abolished, and of capital felonies. On reaching it, the 
transportation for lite or for any term not felon was bound to declare that he ha_d 
Jess than seven years, or imprisonment committed felony, and came to save htS 
with or without hard Jabour for any term life. fABJCRATION OF THE liEALll:J 
not exceeding four years, was substituted A peculiar sanctuary might, if such pn· 
in its place. These penalties were again vilege was granted by the charter, afford 
altered by 6 ·wm. IV. c. 4, which limited a place of refuge even for those who had 
the term of imprisonment to three years, committed high or petty treason; and a 
aud gave to the court a dibcretionary party escaping thither might, if he chO!e, 
power of awarding any period of solitary remain undisturbed for life. He still, 
confinement during such term. But now, however, had the option to take the oath 
by the statute 7 Wm. IV. and 1 Viet c. of abjuration and quit the realm. Sane· 
90, s. 5, no offender may be kept in soli- tuarv seems in neither case to have been 
tary confinement for more than one allo~e<l as a protection to tho~e who 
month at a time, or three months in the escaped from the sheriff after berng .de
space of one year. Jivered to him for execution. Dunng 

The Roman sacrilegium was defiued to the latter part of the reign of ~~nry 
he the "stealing of sacred things" (sa- VIII., at the time when the rehg10us 
crarum rerum furtum ), that is, the rob- houses were dissolved, several statutes ' 
bing temples or stealing things from them were passed (26 Hen. VIII. c. 13; 27 
which had been appropriated to the pur- Hen. VIII. c. 19; 32 Hen. VIII. c. 
poses of religion. It was not unusual for 12), which regulated, limited, and par·1 
p~rsons to deposit their money in temples tially abolished the privilege of sanctuary, 
for safe keeping; and it was a doubtful both as regarded the num\Jer and classt!S 
question whether the stealing of such of criminals entitled to it, and al~o the 
money was sacrilege. A rescript of Sep- places possessing the privilege. Frnall~ 
timius Severus and Caracalla determined by 21 James I. c. 28, s. 7, it was enact 
that the taking of a private person's mo- that no sanctuary or privilege ~f sane· 
ney.~ro~ a temple was only theft. (Dig., tuary should thereafter be admitted or 
xlv~u., t!t. 1.9, s: 5). In the H.epublican allowed in any ca&e. [ABJU!lATJON OF 
 
per10d 8acnlegmm had also the wider THE HEAUI; AsYLUlll.] 
 
meai:in~ of any. offence against religion, (Heeve's History ef the E_nglis~ ~?w; 

a prme1~le which wa~ more fully de- Comyn's Digest, tit. 'AbJuration, 4 
 

veloped m the Imperial period. The Blackstone, Com.) 
 
Lex Julia on Peculatus, which was the SAPPEltS AND MINERS, ROYAL, 
 
emb~zzl~ment of public property, placed the non-commissioned officers an~ pn· 
 
Sacr1legmm on the same footing with vates of the corps of Royal Eug1ueers. 
 
Pl•c1ilatus as to the penalties. They are employed in building and re


(,Rein, Crimin.a/rec/it der Romer, p. G9 l ). -pairing permanent fortifica~ion.s, in r~i~ 
::iAILORS. LSHIPs.] i ing field-redoubts and batteries, m maklllo 
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gabions and fascines, in digging trenches 
and executing galleries of mines during 
sieges, and also iu forming bridges of 
rafis, boats, and pontoons. 

From 1812 to the peace in 1814, the 
corps of sappers and miners amounted to 
2861 men; and during the hostilities in 
1815, it consisted of 2421 men. At pre
sent it consists of 13 companies, each of 
68 men; and, besides the regular course 
of instruction iu sapping, mining, making 
gabions, fascines, &c., the men are taught 
the most elementary principles of fortifi
cation, the manner of drawing plans and 
sections of buildings, and, to a certain 
extent, the art of land-surveying. Several 
of the companies are employed in the 
Colonies in the exercise of their profes
sional duties; and of those which remain 
in this country, some are engaged under 
the officers of engineers in the mechanical 
operations connected with the survey of 
Great Britain and Ireland which is being 
carried on by the lloard of Ordnance ; 
parties of the corps also regularly attend 
the Royal Military College at Sandhurst 
and the East India Company's seminary 
at ~ddisc01i;ibe, where they execute, for 
the rnstruct10n of the gentlemen-cadets, 
the several works connected with the 
practice of field-fortification. The troops 
of the corps have invariably, in whatever 
part of the world they have been em
ployed, conducted themselves as intelli
gent men _and stt•ady soldiers. 

.sAvrnas· BAl\"KS are banks esta
~hshed to encourage habits of prudence 
Ill.the poorer classes, who were previously 
Without auy places where they could 
safely an~ i:rofitably deposit their savings. 

1:he ongm of savings' banks has beeu 
attributed to the P..ev. Joseph Smith, of 
Wendover, who, in the year 1i99, circu
late~ prol'.os~ls, in conjunction with two 
of his P.ansh1oners, in which they oftered 
to receive from any inhabitant of the 
parish any snm from twopence upwards 
every Sunday evening during the summer 
months, to keep an exact account of the 
money depos~ted, and to repay at Christ
mas to each mdividual the amount of his 
deposit, with the addition of one-third to 
the sum. The depositors were at liberty 
to demand and receive back the amount 
of their savings, without this addition of 

one-third, at any time before Christmas, 
if they stood in ueed of their money. 

The uext institution of this kind that 
was established, of which we have any 
account, was founded at Tottenham, in 
Middlesex, by Mrs. Priscilla Wakefield. 
This, which was called the Charitable 
Bank, bore a nearer resemblance to the 
savings' banks of the present day than the 
Wendover plan. The Tottenham bauk 
was opened in 1804. At first the accounts 
were kept by Mrs. Wakefield, who was 
assisted by six gentlemen who undertook 
each to receh·e an equal part of the sums 
deposited, and to allow five per cent. in
terest on the same to such depositors of 
20 shillings and upwards as should leave 
their money for at least a year in their 
hands. In proportion as the amount of 
the deposits increased, additional trustees 
were chosen, so as to diminish the Joss 
which might otherwise have been con
siderable, owing to the high rate of in
terest that was allowed. In 1808 a so
ciety was formed at llath, managed by 
eight individuals, four of whom were 
ladies, who received the savings of do
mestic servants, and allowed interest 
upon the same at the rate of four per cent. 

The Parish Bank Friendly Society of 
Ruthwell was formed in 1810 by Mr. 
Henry Duncan, who published an account 
of his institution with the l10pe of pro
moting similar establishments elsewhere. 
This was the first savings' bank regularly 
organised, which was brought before the 
public, aud it is ,owing to this successful 
undertaking that previous to the year 
18li there were seventy savings· banks 
established in England, four in Wales, 
and four in Ireland. 

In the year 181 i legjslative provisions 
were made for the management of these 
institutions. Acts were passed (57 Geo. 
III. c. 105 and 130) for encouraging the 
estahlislmwnt of banks for savings in Ire· 
land and England respectively. Under 
these acts, the trustees and managers, who 
were prohibited from receiving any per
sonal profit or advantage from the insti
tutions, were required to enrol the mies 
of their institutions at the sessions. A 
fund was established in the office for the 
reduction of the national debt in London, 
entitled, 'The Fund for the Banks for 
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Savings,' and to this fund the trustees 
were bound to transmit the amount of all 
deposits that might be made with them 
when the sum amounted to 50l. or more. 
For the amount so invested the trustees 
received a debenture, carrying interest at 
the rate of threepence per centum per 
diem, or 4/. l ls. 3d. per centum per an
num, payable half-yearly. The rate of 
interest then usually allowed to depositors 
was four per cent. In Ireland the depo
sitors were restricted to the investment of 
50l. in each year, and in England the 
same restriction was imposed, with a re
laxation in favour of the first year of a 
person's depositing, when 1001. might be 
received. No further restriction was at 
this time thought necessary as to the 
amou11t invested, neither was the depositor 
prevented from inYesting simultaneously 
in as many different savings' banks as he 
might think proper. This circumstance 
was found liable to abuse, and an Act 
was passed in 18~4, which restricted the 
d~posits to 50Z. in the first year of the ac
count being opened, and 30[. in each sub
sequent year, and when the whole should 
amount to 2001. exclusive of interest, no 
further interest was to be allowed. Sub
scribers to one savings' bank were like
wise not allowed to make deposits in any 
other, but the whole . money deposited 
might be drawn from one savings' hank 
in order to be placed in another. 

In 1828 a further Act was passed, en
titled 'An Act to consolidate aud amend 
the laws relating to Savjugs' Banks,' and 
it is under the pr<wisions of this Act ( 9 
Geo. IV. c. 92), and of 7 & 8 Viet. c. 83, 
that all savings' banks are at present con
ducted. It is provided by the i & 8 Viet. 
c. 83, s. 19, that two written or printed 
copies of all rules or alterations of rules 
of savings' banks, signed by two trustees, 
shall be submitted to the barrister ap
pointed under 9 Geo. IV. c. 92, for his 
certificate, and the said barrister must 
return one of such copies when certified 
to the trustees and transmit the other to 
the commissioners for the reduction of 
the national debt. '!'his provision stands 
in place of the provision in 9 Geo. IV. 
c. 92, which required that a transcript 
of the rules of a savings' bank or govern
ment annuity society should be deposited 

with or filed by the clerk of the peace, 
and a certificate thereof returned to the 
institution, and that such transcript should 
be laid before the justices at sessions. 

The money deposited in savinl(S' banks 
must he invested in the Bank of England, 
or oflreland, in the names of the commis
sioners for the reduction of the national 
debt. The receipts given to the trustees 
of savings' banks for money thus invested 
bear interest at the rate of 31. 5s. per cent, 
and the interest paid to depositors must 
not exceed 3/. Os. lOd. percent. per annum, 
the difl:erence being retained by the tmstees 
to defray the expeuses of the Lank. The 
trustees are not allow<,d to receive depo
sits from any individuals whose previous 
deposits have amounted to 1501., and 
when the balance due to any one depositor 
amounts with interest to 2001., no further 
interest is to be allowed; and not more 
than 30/. can be depositeLl by one person in 
any one year. Trustees or treasurers of 
any charitable provident institution, or 
charitable donation or hequest for the 
maintenance, education, or benefit of the 
poor, may invest sums not exceeding l~UI. 
per annum, and not exceeding 300/.~ prin
cipal and interest included. Fne?dly 
societies whose rules have been cerufied 
pursuant to acts of parliament relating 
thereto, may' deposit the whole or any 
part of their fund. 

The increase of savings' banks has been 
great beyond all ex pecta tion. On !h~ 
:!0th of November, 1833, there ~ere o1a 
savings' banks in England holdrn~ ba· 
lances belonging to 414,014 depositors, 
which amounted to 13,9i3,24:Jl., bemg on 
an average 341. for each depositor. 1:he~ 
were at the same time in \Vales 23 savmgs 
banks, having balances amountin~ to 
361,150Z. belonging to 11, 2ti9 depositors, 
being an average of 321. for each dep<1:1• 
tor; while in Ireland there we:e ,6 
savings' banks, with funds amountmg ID 
1,380,i!Sl., deposited by 49.872 persons, 
the average amount of whose de~osits 
was 28l. The total for England, >Va]('.!, 
and Ireland was conscqu~ntly 484 5il' 
vings' banks, with funds amounting to 
15,715,llll.; the number of aecoun~1open was_4i 5, 155, and the averag~.am000of deposits was consequently 3,/. 
the 2Uth of :t\oyember, 1833, there were 
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.244,5i5 depositors of sums under 20l. in 
the savings' banks of England, ·wales, 
and Ireland, whose savings amounted to 
1,734,7091., being an average of 7l. Is. 
IOd. for each depositor. 

By the 3 Wm. IV. c. 14, the industrious 
classes are encouraged to purchase ammi
ties, to commence at any deferred period 
which the purchaser may choose, the 
purchase-money being paid either in one 
sum at the time of agreement, or by 
weekly, monthly, quarterly, or yearly.in
stalments, as the purchaser may deter
mine. The transactions under this Act 
are to be carried on through the medium 
of savings' banks, or by societies esta
blished for the purpose, aud of which the 
rector or other minister of the parish, or 
a resident justice of the peace, shall be 
one of the trustees. The 7 & 8 Viet. c. 83, 
conta}~s some fresh regulatious as to these 
annmt1es, as well as to other matters that 
concern savings' banks. This act extends 
to societies for purchasing annuities as 
w~Jl as to savings' banks, and to Great llri
tam and Ireland, Berwick-upon-Tweed, 
Guernsey, Jersey, and the.Isle of l\1an. 

Rules framed in agreement with the 
s~tute have been issued by the commis
sioners for the rednction of' the national 
de.bt. These rules provide, amoug other 
thmgs, that no person being a trustee, 
tre~surer, or manager of the society, shall 
denve. any emolument, direct or indirect, 
from :ts funds; that the treasurer, and 
the p~1d officers of the society shall give 
security for the faithful execution of their 
trust; that the age of the party, or nomi
nee, upon whose life the annuity is con
tracted, must not be under fifteen years; 
tha~ no one individual can possess, or be 
entitled. to, an annuity, or annuities, 
amounting altogether to more than 2ol. 
(301., by the 7 & 8 Viet. c. 83), 
and that no annuity of less than 41. can 
be contracted for· that minors may pur
chase · · ' · annmt1cs. The annuities are pay
able half.yearly,,on the 5th of January 
and 5th of July, or on the 5th of April
a~d 10th of October. If any verson 
wishes to have an a1muity pavable quar
terly ti t l · · Jb • 1a . o lJect may be accomplished 
Y purchasing one half pavable in Janu

i:YAnd July, and the oth~r half payable 
pril and Octoher. Vnon the death 
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of the person on whose life the annuity 
depends, a sum equal to one-fourth part 
of the annuity, heyond all unpaid arrears, 
will be payable to the person or persons 
entitled to such annuity, or to their ex
ecutors or administrators, if claimed 
within two years. These annuities are 
not transferable, unl~ss the purchaser be
comes bankrnpt or insolvent, when the 
annuity hecomes the property of the cre
ditors, and will be repurchased, at a fair 
valuation, by the commissioners for the 
reduction of the national debt. If the 
purchaser of an annuity should be unable 
to continue the payment of his instalments, 
he may at any time, on giving three 
months' notice, receive back the whole of 
the money he has paid, but without inte
rest. If the purchaser of a deferred !if<! 
annuity should die hefore the time arrives 
at which the annuity would have com
menced, the whole of the money actually 
contributed, but not with interest, will be 
returned to his family without any deduc
tion. If a person who has contracted for, 
or is entitled to, an annuity, becomes in
sane, or is otherwise rend~red incapable 
of acting, such weekly sum will be paid 
to his friends for maintenance and medi
cal attendance as the managers shall think 
reasonable, or any such other payments 
may be made as the urgency of the case 
may require, out of tlie sums standing in 
the name of the party. Any frauds that 
may be committed by means of misstate
ments and false certificates will render 
void the annuity, and subject the parties 
oflendiug to other and severe penalties. 
The rules of societies formed for carrying 
into effoct the purposes of this act must 
be signed by trustees, and duly certified hy 
the barrister appointed for the purpose. 

Annuity tables, calcnlated under the 
direction of Government, for every ad
missible period of age, and for every pro
bable deterred term, may he had at the 
oHice of the commi,sioners for redueing 
the national debt, in the Old Jewry, 
London. }<;very information respecting, 
and forms of rules, &c., for the establish
ment, &c. of friendly societies, building 
societies, loan societies, savings' banks, 
am! government annuity societies, nwy 

1be obtained free of expense, on app.y11•g 
by letter, post-paid, directed to the Ear

2 u 
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rister appointed to certify the rules of 
friendly societies. 

The 5 & 6 Wm. IV. c. 57, passed in 
September, 1835, extended the provisions 
of the 9 Geo. IV. c. 92,andof3 Wm. IV. 
c, 14, to savings' banks in Scotland, and 
enabled ~xisting banks to conform to the 
said Acts by preparing and depositing 
_their rules pursuant to these Acts. 
, Military or Regimental Savings' Banks 
:Were established by warrant dated Oc
fober 11, 1843. The following is ·the 
,amount of all sums deposited in them 
_within the year ended March 31, 1844; 
of all sums withdrawn during the same 
period; and of the interest allowed upon 
such deposits; and also of the number of 
depositors on the 31st of March, 1844:

£ s. d. 
Amount of sums deposited 15,0G9 3 2 
_Amount of deposits with
, drawn • • • 316 11 5.~ 
Amount of interest allowed 96 10 1£ 

,Balance due by the public 14,849 l l t!
i Nui_nber of depositors 1,890. 
: (Histor,q ef Savings' Banhs, by J. Tidd 
Pratt; The Law relating to the Purchase 

-"f Government Armuities through Savings' 
Banks and Parochial Societies, by the 
same author ; A Summary ef Savings' 
Banks, \l"c., by the same author, 1846.) 

SCANDAL. [LIBEL; SLANDER.] 
SCHOOLS. A school is a general 

name for any place of i,nstruction. There 
al'e schools for young children, called 
Infant Schools; schools for children of 
more advanced a"'e · and schools for the 
ht•he b h "' ' o r ranc es of learning, as Grammar 
Schools, Colleges, and Universities. There 
~re also schools for special branches of 
~f0tl~dge, as schools for Agriculture, Ticme, Theology, Law, and so forth. 

he .school systems of all nations have 
somethmg peculiar; and the peculiarities 
are closely connected with the political 
s~steh1 of each country. A good system 
of sc ools of all kinds saited to the wants 
? a political community perhaps exists 
~ no conntry, though some of the Ger-

an states have perhaps approached 
;1harer to establishing such a system 
twan any other countries. There are 
es~b~1ed '.n which good schools may be 
the s ie · a government may make 

whole school system a part of ad

ministration, and leave very little to indi
vidual enterprise and competition; or the 
establishment of schools of all kinds may 
be left nearly altogether to individual 
enterprise. Perhaps in no country has 
either the one or the other mode been 
altogether followed. Prussia is an in· 
stance in which the government has ap
parently done most in the way of direct
ing the establishment and management 
of schools; and in England, of all coun
tries which have attained a high degree 
of wealth and power in modern times, 
the government has perhaps done the 
least, though perhaps in no country have 
benevolent individuals and associations 
of individuals contributed so largely to 
the establishment of ·permanent places 
of education. England is also the country 
in which there are most schools kept 
by individuals for the object of private 
profit. 

It is impossible to consider a state well 
organised which shall not, to some degree 
and in some manner, superintend all 
places for education. It is equally im
possible to view education as well or
ganised in a state, if all competition shall 
be excluded from the system; and in 
fact there is no country, not even those 
in which education is most directly made 
a branch of administration, in which 
some competition of some kind does not 
exist. In fact, if it does not exist in some 
form and in some degree, there will be 
no efficient instrnction. 

The general consideration of this sub
ject is contained in the article Eou
CATIOS. 

SCHOOLS, ENDOWED. An En
dowed School in England is a school which 
was established and is supported by funds 
given and appropriated to the perpetual 
use of such school, either by the king or 
by private individuals. The endowment 
provides salaries for the master and usher, 
if there is one, and gratuitous instruction 
to pupils, either generally or the children 
of persons who live within certain ue
fined limits. Endowed schools may be 
divided, with respect to the objects of 
the founder, into grammar-schools, and 
schools not grammar-schools. A gram
mar-school is generally defined to be a 
school in which the learned languages, 

2 u 2 
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the Latin and the Greek; are taught. 
Endowed schools may also be divided, 
with respect to their constitution for the 
purposes of government, into schools 
incorporated and schools not incorpo
rated. Incorporated schools belong to 
the class of corporations called eleemo
synary, which comprehends colleges and 
halls, and : chartered hospitals or alms· 
houses. [COLLEGE]. 

Endowed schools are comprehended 
under the general legal name of Chari
ties, as that word is used in the act of the 
4.3rd of Elizabeth, chap. 4, which is enti
tled, 'An Act to redress the Misemploy
meut of Lands, Goods, and Stocks of 
Money heretofore given to Charitable 
Uses.' Incorporated schools have gene
rally been founded by the authority of 
letters patent from the crown, but in 
some cases by act of parliament. The 
usual course of proceetling has been for 
the person who intended to give property 
for the fountlation of a school, to apply 
to)he crown for a licence. The licence 
is given in the form of letters patent, 
which empower the person to found such 
a school, and to make, or to empower 
others to make, rules and regulations for 
its government, provided they are not at 
variance with the terms of the patent. 
The patent also incorporates certain per
sons and their successors, who are named 
or referred to in it, as the governors of 
the school. This was the form of found
ation in the case of Harrow School, 
which was founded by John Lyon, in 
the fourteenth year of Elizabeth, pursu
ant to letters patent from the queen. 
Sometimes the master and usher are made 
m~mbers of the corporation, or the master 
only; and in the instance of Berkhamp
stead ~chool, which was founded by act 
of parliament (2 & 3 Etlw. VI., reciting 
c.ertain letters patent of Henry VIII.), 
the corporation consists of the master and 
us~er only, of whom the master is ap
pornted by the crown, and the usher is 
11'1'ipointed by the master. Lands and 
other property of such a school are 
~ested in the corporation, whose duty it 
is to apply them, pursuant to the terms 
of the donation, in supporting the school. 
Many school endowments are of a mixed 
nature, the fund.; being appropriated both 

to the support of a free-school and for 
other charitable purposes. These other 
purposes are very various ; but among 
them the union or connection of an hos
pital or almshouse with a free-school is 
one of the most common. 

Where there is no charter of incorpo
ration, which is the case in a great num· 
ber of school endowments, the lands aud 
other property of the school are vested 
in trustees, whose duties, as to the appli
cation of the funds, are the same as in 
the case of an incorporated school. It is 
necessary from time to time for the actual 
trustees to add to their numbers by such 
legal ·modes of conveyance as shall' vest 
the school property in them and the new 
trustees jointly. These conveyances some· 
times cause a considerable expense; and 
when they have been neglected, and the 
estates have consequently become vested 
in the heir-at-law of the surviving trustee, 
some difficulty is occasionally experienced 
in fiutling out the person iu whom the 
school estates have thus become vested. 
When the school property consists of 
money, the same kind of difficulty anses; 
and money is also more liable to be lost 
than land. 

Every charity, and schools amongst the 
rest, seems to be subject to visitation. We 
shall first speak of incorporated schools. 

The founder may make the persons to 
whom he gives the school property .on 
trust also the gove·rnors of his foundatI014 
for all purposes ; and if he names no spe· 
cial visitor, it appears that such persons 
will be visitors as well as trustees. If ~e 
names a person as visitor, such person IS 
called a special vi,itor; and it is a gene
ral rule that if the fountler names no 
special visitor, and does not const.it~'.e the 
governors of his foundation the v1.s1tors, 
the heir-at law of the founder will be 
visitor· and if there is no heir-at-lawf 
the cro'wn will visit by_ the_ lor.d.keep7~ 
the great seal. The kmg 1s vlSl t.or 0 ~s· 
schools founded by himself or his ~~ccrs 
tors. The duties of trustees and vlSlto 
are quite distinct, whether the same per· 

.1 • - ti e trus·sons are trustees anu v1s1tors, or 1. th 
tees and visitors are different. It is ~ 
duty of trustees to preserve the schoo 
property, and to apply it to the purposef 
intettded by the founder. In respect 0 

1 
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their trust, trustees are suhject to the 
jurisdiction of the Court of Chancery, 
like all other trustees; and of course they 
are answerable for all misapplication of 
the funds. It is the visitor's duty to in
quire into the behaviour of the master 
and usher in their respective offices, and 
into the general conduct of the school. 
He must judge accordi11g to the founder's 
rules, which he cannot alter unless he is 
empowered hy the terms of the donation 
to do so. There seems to be no reason 
for supposing that the king, in respect of 
royal foundations, has any further power 
than other persons, and consequently he 
cannot alter the terms of the donation, 
unless this power was originally reserved 
to the founder and his successors; but on 
this matter there may be some difference 
of opinion. The visitor, or those who 
bave visitorial power, can alone remove a 
master or usher of an endowed school. 
The Court of Chancery never removes a 
m3Ster or usher, when they are part of 
t~e corporate body, on the general prin
ciple that this court has no power to 
remove a corporator of any kind; and 
"'.h~n .there is a visitor, or perrnns with 
v:sitonal power, the Court never attempts 
directly to remove a master or usher 
even ~f they are not members of the cor: 
poral!on. (17 Ves., Att.-Gen. v. the Earl 
of Clarendon.) 

T~ustees of endowed schools which are 
not mcorporated are accountable in a 
~urt of equity for the management of 
he school property. But the internal 

management of the school still belongs 
!0 the sp~cial visitor, if there is one; and 
if there IS no special visitor it belonrrs to 
the founder's heir. Trustees of endgwed 
schools, simply as such are merely the 
gu d' ' ar ians of the property, as already
0r~rved; and it is their duty to take care 
0 it, and to apply the income according 
to the founder's intention. It has, how
ever, happened that in schools not incor
bbrated the jurisdiction of the Court of 
h ancery and the visitorial jurisdiction 
cave not been kept quite distinct - and 
£ases h~ve arisen in which it has 'been 
~u~d difficult to determine what ought tol e proper mode of proceeding. 

or Greek and Latin, and for no other 
purpose, unless the founder has prescribed 
other things to be taught besides gram
mar. This legal meaning of the term 
grammar-school has been fixed by va
rious judicial decisions, and it appears to 
be established that, if the founder merely 
expresses his intention to found a gram
mar-school, the school must be a school 
for teaching Latin and Greek only, at 
least, so far as the teaching is gratuitous; 
other branches of instruction may be 
introduced, hut the scholars must pay for 
this extra instruction. If it should hap
pen that the endowment has, for a long 
time, been perverted from its proper pur
poses, this will not prevent the Court of 
Chancery from declaring a school origiu
ally designed for a grammar-school to be 
still a grammar-school, and it will-give 
the proper directions for carrying into 
effoct the founder's intentions, whatever 
may be the length of time during which 
they have been disregarded. This was 
the case with the grammar-school of 
Highgate, in the county of Middlesex, 
which was founded by Sir Roger Cholme
ley, under letters patent of Queen Eliza
beth, under the title of the Free Gram
mar-school of Roger Cholmeley, Knight. 
The statutes were made in 1571, by the 
wardens and governors, with the consent 
of the Bishop of London, under the au
thority of the letters patent. The first 
statute ordered that the schoolmaster 
should he a graduate, and should teach 
young children their A, B, C, and other 
English books, and to write, and also in 
their grammar as they should grow up 
thereto. An information which was filed 
against the governors, charged that the 
school had been converted from a free 
grammar-school into a mere charity 
school, and that the governors had. in 
other ways, abused their trust. The facts 
of the abuse were established, but it was 
shown that, so far back as living memory 
could go, the school had been merely a 
place of instruction in English, writing, 
and arithmetic; and also that, in other 
respects, the statutes had not been ob
served as far back as the year 1649. Not
withstanding this, it was d.eclared by the 

free grammar-school is an endow- chancellor (Eldon) that this was a school 
ment for teaching the Jearned languages, I originally intended for the purpose of 



SCHOOLS, ENDOWED. [ 662 ] SCHOOLS, ENDOWED. 

teaching grammar, and a' decree was 
made for restoring the school according 
to the intention of the founder. But it 
appears from the first statute that the 
school was also intended to be an English 
school. 

As to teaching something besides Latin 
and Greek in an endowed school, Lord 
Eldon oLserves (Att.-Gen. v. Hartley, 
2 J. & W., 378), "if there was an antient 
free grammar-school, and if at all times 
something more had been taught in it 
than merely the elements of the learned 
languages, that usage might cngraft upon 
the institution a right to have a construc
tion put upon the endowment difforent 
from what would have been put upon it 
if a diiforent usage had obtained." When 
the founder has only intended to establish 
a grammar-school, and has applied all 
the funds to that purpose, none of them 
can be properly applied to any other 
purpose, such as teaching the modern 
languages or other branches of know
ledge. When the funds of a school have 
increased so as to be more than sufficient 
for the objects contemplated by the 
founder, the Court of Chancery will di
rect a distribution of the increased funds, 
but it will still apply the funds to objects 
of the same kind as those for which the 
founder gave his property. If then a 
founder has given his property solely for 
the support of a grammar-school, it is in
consistent with bis intention to apply any 
part of the funds to other purposes, such 
for instance as paying a master for teach
ing writing and arithmetic; and yet this 
has been done by the Court of Chancery 
in the case of Monmouth school (3 Russ., 
530) and in other cases. The foundation 
of Monmouth school consists of an alms
bouse, a free grammar-school for the edu
cation of boys in the Latin tongue, and 
other more polite literature and erudition, 
and a preacher. The letters patent de
clared that " all issues and revenues of 
lands to be given and assigned for the 
maintenance of the almshouse, school, and 
preacher, should be expended in the sus
tentation and maintenance of the poor 
people of tbe almshouse, of the master 
and under-master of the school, and of 
the preacher, and in repairs of the lands 
and possessions of the charity." Not

withstanding this, the Court of Chancery 
appointed a writing-master, at a salary of 
60l. per annum, to be paid out of the 
issues and revenues; and thns it took away 
60l. per annum from those to whom the 
founder had given it. This was done 
on the authority of a case in the year 
li9i, which was itself a had precedent. 

Lord Eldon's decision in tl1e case of 
Market Bosworth school (Att.-Gen. v. 
Dixie, 3 Huss., 534.) established an usher 
in the school, whose sole occupation was 
to be to instruct the scholars in English, 
writing, and arithmetic, and it gave the 
usher a salary of 901. per annum out of 
the school funds. But in doing this Lord 
Eldon merely did what the donor in· 
tended. Market Bosworth is cne of those 
grammar-schools in which the foi.rnd~r 
has directed that other things should be 
taught besides Latin and Greek. Ac· 
cording to the statutes, tl1e school was to 
be divided into two branches, the lower 
school and the upper ; and " in the first 
form of the lower school shall be taught 
the A, U, C, Primer, Testament, and other 
English books." In the upper school the 
instruction was confined to Latin, Greek, 
and Hebrew. It is therefore in this ease 
as clear that the founder's intention was 
carried into effect by the decree of the 
court as it is clear that in the case of the 
Mon~outh school such intention was vio
lated The case of ~lonmouth schoo~ 
how~ver, furnished a precedent, whicb 
bas been followed in other cases. 

There are many grammar-schools. in 
which nothing is provided for or ~othrng 
intended by the founder except rnstruc· 
tion in grammar, which, as the term was 
then understood, appears to have meant 
only the Latin and Greek languages, or 
sometimes only Latin perbap~. Wh~re 
provision is made for other instruction 
in addition to, or rather as preparato1 
to, the grammar instruction, mo~es o 
expression like those already mentioned 
in the case of Highgate and Market Bos
worth schools have been used by the 
founder or the makers of the statutes. 
In the founder's rules for the grammar· 
school of Manchester, which has no'Y ~ 
income of above 4000l. per annum, 1'. 1 
said " The hi o-h-master for the time being 
shali always ~ppoint one of his scholars. 
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as he thinketh best, to instruct and teach 
iu the one end of the school all infants 
that. shall come there to learn their 
A, B, C, Primer, and sorts, till they being 
in grammar," &c. In all cases of gram
niar-schools where this instruction is to 
be given, it was evidently intended as a 
preparation for and not as a substitute 
for grammar. It was therefore clearly 
an abuse in the case of the Highgate 
school to have converted it into a mere 
school for reading, writing, and arith
metic; but it is equally an abuse in the 
case of the Manchester school to make 
the following regulation as to the ad
mission of pupils, which was in force at 
the time of the Charity Commissioners' 
Inquiry: "All boys who are able to read 
are admitted on application to the head 
master into the lower school, where they 
are instructed. in English and the rudi
ments of Latm by the master of that 
school. They are so admitted about the 
age of six: or seven." 
. Grammar-schools have now for a long 

time been solely regulated by the Court 
of Chancery, which, though affecting 
merely to deal with them in respect of the 
trusts and the application of the trust
monies, ha5 in faet gone much farther. 
The court may be applied to for the pur
)l06e of establishing a school where funds 
ha:e been given for the purpose, but the 
Object cannot be effected without the aid 
of the court. It may also be applied to 
for. the purpose of correcting a misappli
catJon ~f the f~nds. The court may also 
be applied to 1n order to sanction the ap
plication of the school funds when they 
ha~e increased beyond the amount re
qmred for the purooses indicated by the 
foun~er-. Such surplus funds are often 
apphed 111 establishing exhibitions or an
nual allowances to be paid to meritorious 
boys who have been educated at the 
~~ool, during their residence at college. 
T e m~ster's scheme for the regulation of 

unbndge school in Kent, which was 
co~fir~ed b;r the Court of Chancery, 
established sixteen exhibitions of lOOl. 

0ch, which are tenable at any college of 
x:ford or Cambrido-e and payable out 
~ the founder's end~_;ment. It also ex
thnd~d ~he benefits of the school beyond 

e hnuts fixed by the founder, and made 

various other regulations for the improve
ment of the school, having regard to the 
then annual rents of the school estates. 

\Yhen the application has been an 
honest one, the schemes sanctioned by the 
Court of Chancery may generally be con
sidered as aiming at least to carry the 
founder's intention into effect, and as cal
culated on thewhole to benefit the school. 
But in some cases decrees have been ob
tained by collusion among all the parties 
to the snit, against which it is no security 
that the attorney-general is a necessary 
party to all bills and informations about 
charities. The founder of a school and 
hospital in one of the midland counties, 
among other things, appointed that" the 
schoolmaster should be a single person, a 
graduate in one of the universities of 
Oxford or Cambridge," &c.; and he did 
"further will that if any schoolmaster so 
to be chosen should marry or take any 
woman to wife, or take upon him any 
cure of souls, or preach any constant 
lecture, then in every of the said cases he 
should be disabled to keep or continue the 
said school." The trustees dispensed with 
these restrictions and qualifications, but 
afterwards finding that they could not do 
this, they applied to the Court of Chan
cery : and the court ordered, among other 
things, tliat a clergyman should be the 
head master, though the founder did not 
intend to exclude laymen; and that the 
head master was not to be restricted from 
marrying or taking upon him the cure of 
souls, &c. This mode of dealing with a 
founder's rules has not niuch appearance 
of an attempt to carry them into effect. 

This clause about marrying occurs in 
the rules of several i;:rammar-schools, for 
instance iu those of Harrow school. The 
rule may be wise or unwise; but it was 
once observed, and it ought to be observed 
still, until it,is altered by the proper au
thority. 

It appears from the r.ul.es of. many 
grammar-schools that rehg10us mstruc
tion according to the principles of the 
Church of England, as established at the 
Reformation, is a part of the instruction 
which the founder contemplated; and 
when nothing is said about religious in
struction, it is probable that it was ~lwap 
the practice to give such instruction m 
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grammar-schools. That it was part of 
the discipline of such schools before the 
Heformation cannot be doubted, aud there 
is no reason why it should have ceased to 
he so aft~r the Reformation, as will pre
sently appear. It is generally asserted 
that in every grarnmar-school religious 
instruction ought to be given, and acrord
ing to the tenets of the Church of Eng
land; and that no person cau undertake 
the office of schoolmaster in a grammar-
school without tl1e licence of the ordinary. 
This latter question was argued in the 
case of Hex v. the Archbishop of York. 
(6 T. R., 490.) A mandamus was di
rectcd to the archbishop directing him to 
license R. W. to teach in the grammar-
school at Skipton, in the county of York. 
The return of the archbishop was that 
the licensing of schoolmasters belongs to 
the archbishops and bishops of England; 
that R. W. had refused to be examined; 
and he relied as well on the antient canon 
law as upon the canons confirmed in 
1603 by James I. (The Co11stit11tio11s 
and Canons Ecclesiastical, 'Schoolmas
ter,' 77, 78, 79.) The return was al
lowed, and consequently it was deter
mined that the ordinary has power to 
license all schoolmasters, and not merely 
masters of grammar-schools. As to 
schoolmasters generally, the practice is 
discontinued, and probably it is not al
ways observed in the case of masters of 
grammar-schools. 

The form of the ordinary's licence is 
as follows :-"\,Ye give and grant to you, 
A. B., in whose fidelity, learning, good 
conscience, moral probity, sincerity, and 
diligence in religion we do fully confide, 
our licence or faculty to perform the 
office of master of the grammar-school at 
II., in the county, &c., to which you 
have been duly elected, to instruct, teach, 
and inform boys in grammar and other 
useful and honest learning, and know
ledge in the said school allowed of and 
established by the laws and statutes of 
this realrµ, you ha·dng first sworn in our 
presence on the Holy Evangelists to re
nounce, oppose, and reject all and all 
manne: of foreign ~ur~sdiction, power,
a~thonty, and sup~r10nty, and to bear 
faith and .true. allegiance to her majesty 

the thirty-nine articles of religion of the 
United Church of England aud ll'eland 
and to the three articles of the thirty· 
sixth canon of lli03, and to all things 
contained in them, and having also 
before us subscribed a declaration of 
your conformity to the Liturgy of the 
United Church of England and Ireland 
as is now by Jaw established. In ,tcsti· 
mony,' &c. 

From this licence it appears that the 
master of every school who is licensed by 
the ordinarv must be a member of the 
Church of England, and must take the 
oath and make the subscriptions an<l 
declarations which are recittd in the 
licence. 

It is a common notion that the master 
of a grammar-~chool must be a grnduate 
of Oxford or Cambridge, and in holy 
orders; and such is the present practice. 
But it is by no means always the case 
that the rules of endowed schools re
quire the master to be in holy orde:'S. 
The founders seem generally to have 
considered this a matter of indifference, 
but many of them provided that if tho 
master was in orders, or took orders, be 
should not at least encumber himself 
with the cure of souls. The principle 
clearly was, that the master of a gram· 
mar-school should devote himself solely 
to that work, and it was a good principle. 
The Court of Chancery has in various 
cases ordered that the master should be a 
clergyman, where the founder has not so 
ord:red. Dean Colet, the founder of 
St. Paul's School, London, ordered by 
his statutes, that neither of the ma;ters 
of that school, if in orders, nor the chap
lain, shall have any benefice with ~ure or 
service which may hinder the busm~ss of 
the school. He appointed a chaplam to 
the school, thereby appearing to intend 
that the religious instruction should not 
be given by the masters of gramJ?ar, who 
would be fully employed otherwise. 

It has sometimes been doubted whether 
a master of a grammar-school could bold 
ecclesiastical preferment with it. If t~e 
founder has not forbidden this, ~here 1£ 
no rule of law which prevents him. 
the holding of the two offices s~ould 
cause him to neglect the duties of either, 

Queen Victoria, &c., and subscribed to. the remedy is just the same as if he neg·· 

1 
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lectell either of his offices for any other 
cause. 

Many grammar-schools are only free to 
the chilJren of a particular parish, or 
of some particular parishes ; but this 
privilege has occasioually been ex
lended to a greater surface, as in the 
case of Tunbridge school. Some are free 
to all persons, which is the case with 
some of King Edward VI.'s endowments. 
Sometimes the number of free boys is 
limited, but the master is allowed to take 
pay scholars, either hy usage or by the 
!<mnder's rules. At present the practice 
is for masters of grammar-schools to 
take boarders if they choose, but in some 
cases the number is limited. Abuses un
doubtedly have arisen from the practice 
of. the master taking hoarders, and the 
children of the parish or township for 
which the school was intended have been 
~eglected or led to quit the school some
tt~1es in consequence of the head master 
bemg.solely intent on having a profitable 
boanhng school. Dut in most cases 
the. school has benefited by the maskr 
takmg boarders ; arn.l. this has frequently 
been the only meaus by which the school 
has been able to maintain itself as a 
grammar-school. When the situation has 
been a good one, an able master has often 
been found willing to take a grammar
school ,with. a .house, and a small salary 
attached to 1t, m the hope of makin"' up 
a ~ompetent income by boarders. 

0 
As 

this can only be effected by the master's 
ca~·e and diligence in teaching, a small 
~e'.ghbourhood has thus frequently en0J Jed the advautao-e of its grammar-
school, which other~ise would have been 
lOSI. 

Tb~re has never been any general 
~npermtendence exercised over the en
o,wed schools of this countrv. The 
..urt of Chancery only interfe~es when 
1118 applied to, and then only to a certain 
~~ent; ~nd visitors are only appointed 
also partic~lar endowments ; they are 
the often ignorant of their powers, and 
h Y rarely exercise them. As many of 
t ese places have only small endow
ments, a1·e 't d .. h s1 uate rn obscure parts,
'ci~t d the property vested in unincorpo
d te trustees, who are iu-norant of their 
u y, and sometimes cfreless about it, 

we may easily conceive that these school& 
would be liable to suffer from fraud and 
neglect, both of trustees and masters ; 
and this has been the case. The object 
of the statute of Elizabeth was to redress 
abuses in the management of charities 
generally; hut a great many endow
ments for education were excepted from 
the operation of tliat statute, which in
deed seems not to have had much effect, 
and it soon fell nearly into disuse. Ap
plications for the redress of abuses have, 
from time to time, been continually 
making to the Court of Chancery, and 
Berkhampstead school has now, for a 
full century, been before the court. In 
many cases the governors of schools have 
obtained Acts of Parliament to enable 
them better to administer the funds. 
Thifl, was done in the case of Maccles
field school by an Act of the year l i74, 
and another for the same school has re
cently been obtained. An Act of Parlia
ment was also obtained in 1831 for the 
free-school of Birmingham, the property 
of which had at that time increased con
siderably in value, and is still increas
ing. Both these schools were founda
tions of Edward VI., and were endowed 
with the property of suppressed religious 
foundations. 

The condition of the endowments for 
education in Eugland may now be col
lected from the Heports of the Commis
sioners for Inquiry into Charities. In 
l S 18 commissioners were appointed under 
the great seal, pursuant to an Act passed 
in the 58th year of the reign of George 
III., entitled "An Act for appointing 
Commissioners to inquire concerning 
Charities in England for the Education 
of the Poor.'' A great many places were 
excepted from the operation of this Act. 
The commission was continued and re
newed under various Acts of Parliament, 
the last of which (5 & 6 Wm. IV. c. il) 
was entitled " An Act for appointing 
Commissioners to continue the Inquiries 
concerning Charities iu England and 
Wales until the 1st day of August, 1837.'' 
All the exceptions contained in the first 
Act were not retained in the last; but the 
last Act excepted the following places 
from inquiry : " The universities of Ox
ford and Cambridge, and the colleges 
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anu halls within the same; all schools 
anu endowments of which such universi
ties, colleges, or halls are trustees; the 
colleges of Westminster, Eton, and Win
chester; the Charter House; the schools 
of Harrow and Hugby; the Corporation 
of the Trinity House of Deptford Stroud; 
cathedral and collegiate churches within 
England and Wales; funds applicable to 
the benefit of the Jews, Quakers, or Ho
man Catholics, and which are under the 
superintendence aud control of persons 
of such persuasions respectively.'' Under 
the last Act the Commissioners completed 
their inquiries into endowments for edu
cation and other charities, with the excep
tions above specified. The Reports of 
the Commissioners contain an account of 
the origin and endowment of each school 
which was open to their inquiry, and.also 
an account of its condition at the time of 
the inquiry. The Reports are very bulky 
and voluminous, and consequently cannot 
be used by any person for the purpose of 
obtaining a general view of the state of 
these endowments; but for any particular 
endowment they may be consulted as being 
the best, and in many cases the only 
accessible sources of information. 

The number of grammar-schools '.re
ported on hy the Commissioners is iOO; 
the number of endowed schools not clas
sical, 2150; and of charities for education 
not attached to endowed schools, 3390. 
The income of grammar-schools reported 
on is 152,04il. 14s. Id.; of endowed 
schools (not classical), 141,385[, 2s. 6d.; 
and of the other charities given for or 
applied to education, 19,1121. Ss. Sd. 

The previous remarks on grammar
schools must he taken subject to the pro
visions contained in a recent Act of Par
liament, which is the only attempt that 
has heen made by the legislature to re
gulate schools of this class. This Act 
(3 & 4 Vic. c. 77) is entitled "An Act 
for improving the Condition and extend
ing the Benefits of Grammar-Schools.'' 
The Act recites, among other things, 
that the "patrons, visitors, and governors 
of such gra~mar-schools .are generally 
unable of their own authority to establish 
any other system of education than is 
expressly provided for hy the foundation 
and her majesty"s courts of law antl 

equity are frequently unable to give ade
quate relief, and in no case hut at con
siderable expense." The Act then de
clares that the courts of equity shall have 
power, as in the Act provided, "to make 
such decrees or orders as to the said 
courts shall seem expedient, as well !or 
extending the system of education to 
other useful branches of literature and 
science, in addition to or (subjert to the 
provisions thereinafter contained) in lieu 
of the Greek and Latin languages, or 
such other instruction as may be required 
hv the terms of the foundation or the 
then existing statutes, as also for extend
ing or restricting the freedom or the 
right of admission to such school, hf de
termining the number or the quahfira· 
tions of boys who may thereafter be 
admissible thereto as free scholars or 
otherwise, and for settling the terms of 
admission to and continuance in the same, 
and to establish such schemes for the 
application of the revenues of any such 
schools as may in the opinion of the 
court he conducive to the rendering or 
maintaining such schools in the greatest 
degree efficient and useful, with due ;e
gard to the intentions of the respec11ve 
founders and h<>nefactors, and to declare 
at what period, and upon wha~ ev.ent, 
such decrees or orders, or any d1rect~ons 
contained therein, shall be brought mto 
operation ; and that such dec~ees and 
orders shall have force and effect, not· 
withstandin" any provisions contained in 
the instru~en ts of foundation, endow
ment, or benefaction, or in the then ex· 
isting statutes;" hut it is prov~d.ed, that 
if there shall be any special vJSJtor ap· 
pointed by the founder or other com· 
petent authority, he shall he heard on 
the matters in question before the court 
makes any orders or decrees. 

This enactment extends the power of 
the court over grammar-schools very 
considerably, as will appear from wh~} 
has been said; not so much however, ~f 
we view what the court Iias done, as ~ 
we take the declarations of the most em1

• 

nent equity judges as to what the co~r; 
can do. The power however of chane;m,, 
a grammar-school into one not a gram: 
mar-school, which is given by this ~ct'. 
is a considerable extension of authonty' 

http:prov~d.ed
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but the power is limikd to cases (§ 3) 
where the necessity of such a change 
arises from insufficiency of the revenues 
of a grammar-school for the purpose of 
such school. But this provision, as it 
has properly been remarked, will be of 
very difficult application; for in many 
successful grammar-schools the revenue 
is small, and in some which are not sue· 
cessful it is large. Smallness of revenue, 
therefore, will not of itself prove " insuffi
ciency of revenues" in the sense intended 
by the Act. The same section contains 
also a provision, that except in this case 
of insufficient revenues, the court shall 
not by this Act be authorised to dispense 
with any statute or provision now exist
ing, so far as relates to the qualification,. 
of any schoolmaster or under-master. 
The dispensing power then which the 
court has often assumed, as shown in 
some inslances above mentioned, remains 
as it was ; that is, it does not exist at all. 

\Yhen a grammar-school shall have 
been made into another kind of school 
under the provisions of this Act, it is 
still to be considered a grammar-school, 
and subject to the jurisdiction of the or
dinary as heretofore. 

In case there shall be in any city, town, 
or place, any grammar-school or gram
mar-schools with insufficient revenues, 
t~e! may be united, with the consent of the 
vmtor, patron, and governor of every 
schoo) to be e~ected thereby. The legal 
mean.mg of city and town (township) is 
suflic1e11tly .Precise, but "place" has no 
legal meanmg, and the framers of the 
A_ct have. forgotten to give it one in their 
~oth section, which treats of the construc
tion of terms in that Act. 

The court is also empowered (§ 14) to 
;.nlarge .the powers of those who have 
~ut~ority by way of visitation or other

wise m respect of the discipline of any 
g_rammar-school;" and where no authorty by way of visitation is vested iu any 

nown person, the bishop of the diocese 
ma~ apply to the Court of Chancery, 
statln~ the facts, and the court may, if it 
8'! .thmk '.fit, give the bishop liberty to 
visit and regulate the said school iu re
ft~t of tl~e. discipline, but not otherwise. 

is provmon, for various reasons will 
prove completely inop~rative. _ ' 

The Act gives a summary remedy 
against masters who hold the premises of 
any grammar-school after di,.missal, or 
after ceasing to be masters. Such mas
ters are to be turned out in like manner 
as is provided in the case of other persons 
holding over, by the Act of the first and 
second of Victoria, entitled "An Act to 
facilitate the Recovery of Possession of 
Tenements after due Determination of 
the Tenancy." 

A11 applications to the court under this 
Act may be (not must) made by p~tition 
only, and such petitions are to be pre
sented, heard, and determined according 
to the provisions of the 52 Geo. III. c. 
101. 

The Act saves the rights of the ordi
nary. It is also declared not to extend 
"to the universities of Oxford or Cam
bridge, or to any college or hall within 
the same, or to the university of London, 
or any colleges connected therewith, or to 
the university of Durham, or to the col
leges of St. David·s or St. Dees, or the 
grammar-schools of \Vestminster, Eton, 
·winchester, Harrow, Charter-House, 
Rugby, Merchant Tailors', St. Paurs, 
Christ's Hospital, Birmingham, l\lan
chester, or l\lacclesfield, or Lowth, or 
such schools as form part of any cathe
dral or collegiate church." But the 
exemption does not extend to the gram
mar-schools of "'hich the universities of 
Oxford or Cambridge, or the colleges and 
halls within the same, are trustees, 
though these schools were excepted from 
the Commissioners' inquiry by the 5 & 6 
Wm. IV. c. 71. 

Endowments for Education are pro
bably nearly as old as endowments for 
the support of the church. Before the 
Reformation there were schools connected 
with many religious foundations, and 
there were also many private endowments 
for education. Perhaps one of the oldest 
schools of which anything is known is the 
school of Canterbury. Theodore, who 
was consecrated archbishop of Canterbury 
in 668 (according to some authorities), 
founded a school or college by licence 
from the pope. This school certainly 
existed for a long time; and there is a 
record of a suit before the Arch bishop of 
Canterbury in 1321, between the rector 
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of the grammar-schools of the city (sup
posed to be Theodore·s school or its re
presentative) and the rector of St. Mar
tin's, who kept a school in right of the 
church. The object of the suit was to 
limit the rector of St. Martin·s iu the 
number of his scholars. This school 
probably existed till the Reformation, at 
least this is the time when the present 
King's school of Canterbury was esta
blished by Henry VIII., and probably on 
the ruins of the old school. Before the 
Reformation tChools were also connected 
with chantries, and it was the duty of the 
priest to teach the children grammar and 
singing. There are still various indica
tions of this connection between schools 
and religious foundations in the fact that 
some schools are still, or were till la tel v, 
kept in the church, or in a building which 
was part of it. There are many schools 
still in existence which were founded 
before the Reformation, but a very i;reat 
number were founded immediately after 
that event, and one professed object of 
king Edward VI. in dissolving the clian
tries and other religious foundations th2n 
existing was for the purpose ofestablishing 
grammar-schools, as appears from the re
cital of the Act for that purpose ( 1 Ed. 
VI. c. 14). [CHANTRY.] 

Though the Act was much abused, the 
king did found a considerable number of 
schools, now commonly called King Ed
ward's Schools, out of tithes that for
merly belonged to religious houses or 
chantry lands; and many of these schools, 
owing to the improved value of their pro
~erty, are now among the richest founda
tions of the kind in England In these, 
as iu many other grammar-schools, a 
certain number of persons were incorpo
r~t~d as trustees and governors, and pro
v1s1on was made for a master and usher. 
At that time the endowments varied in 
annual value from twenty to thirty and 
forty pounds per annum. 

A large proportion of the grammar
schools were founded in the reigns of 
Edward VI. and Elizabeth, and there is 
no doubt that the desire to give complete 
ascendency to the tenets of the !~formed 
Church was a motive which weighed 
s~rongly with many of the founders. 
Smee the reign of Elizabeth we find 

grammar-schools occasionally established, 
but less frequently, while endowments for 
schools not grammar-schools have gradu· 
ally increased so as to be much more 
numerous than the old schools. Foun· 
dations of the latter kind are still made 
by the bounty of individuals from lime 
to time; and a recent Act of Parliament 
(2 & 3 Wm. IV. c. 115) has made it law
ful to give money by will for the esta· 
blishing of Roman Catholic schools. 
The statute of the 9th Geo. II. c. 36, 
commonly called the Mortmain Act, has 
placed certain restrictions on gifts by will 
for charitable purposes, which restrictions 
consequently extend to donations by will 
for the establishment or support of schools. 
[MoRT)IALS.) 

The history of our grammar-schools 
before the Heformation would be a large 
part of the history of education in Eng· 
land, for up to that time there were pro
bably no other schools. Fro1!1 the tin_ie 
of the Reformation, and particularly till 
within the last half-century, the gra~
mar-schools of England were the chief 
places of early instruction for all those 
who received a liberal training. From 
these often humble and unpretendin~ edi· 
fices has issued a series of names illus· 
trious in the annals of their country-a 
succession of men, often of obscure .Pa· 
rentan-e and stinted means, who have JUS
tified0 the wisdom of the founders of 
grammar-schools in providing education 
for those who would otherwise liave been 
without it, and thus securing to th_e state 
the services of the best of her children. 
Though circumstances are now greatly 
changed, there is nothing i;i the prese~t 
condition of the country wluch renders it 
prudent to alter the foundation of these 
schools to any great extent; and cer· 
tainly there is every reason for suppor.t
inn- them in all the integrity of their 
re*enues, and for labouring to make them 
as efficient as their means will allow..In 
the conflict of parties who are <lisputrng 
about education, but in fact rather co~
tending for other things-~n the compet~· 
tion of private schools, which from the~r 
nature must be conducted by the propri· 
etor with a view to a temporary purpose
and in the attemptmade to form pro
prietary establishments which shall com· 
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bine the advantages of grammar·schools 
and private schools, and shall not labour 
under the defects of either-we see no 
certain elements on which to rest our 
hopes of a sound education heing secured 
to the youth of the middle and upper 
classes of this country. The old gram
mar-schools, on the whole, ·possess a bet
ter organization than anything that has 
yet been attempted, and though circum
stances demand changes in many of them, 
they require no changes which shall es
sentially alter their character. In the 
present state of affairs, these are specially 
the schools for the middle classes who 
belong to the Established Church, and it is 
their interest to cherish and support them. 

Digests of the whole body of Heports 
made by the Commissioners for Inquiry 
into Charities have been prepared and 
presented to both Houses of Parliament 
(18{2). Two of th<:se volumes, folios of 
825 pages and 829 pages respectively, 
called an Analytical Digest, are ar
ranged according to the alphabetical 
o:der of every C<>unty in England, in 
North Wales, and in South Wales; and 
~nder the head of every city and parish 
Ill e.ach county are given the following 
particulars (the cities and parishes are 
arranged in alphabetical oruer) :-The 
name of the charity or donor; for what 
purpose each charity is applicable ; the 
quantity of land and number of houses· 
the rent paid for the same· the amount 
o~ uuimprovable rents and'rent-charges, 
with tlie amount of land-tax, if any, de
ducted therefrom ; the amount of per
sona~ property, distinguishing money in 
the fuuds, o.n mortgage, or on personal or 
other secur~ty, or to be applied by way 
of loan, with or without interest· the 
total income of each charity· and 'a co
lumn of observations. ' 

The first volume of the Analytical Di
gest contains a reference to the volume 
aud page of each Report. 
Su~h ecclesiastical presentations as are 

mentioned in the Reports are notiCL'd in
thTe D"i~est at the end of each county. 

he nigest concludes with a similar 
statement of those which are reported on 
~ tue Commissioners unuer the heau of 

eneral Charities 
 
The second part of the Return (a folio , 
 

of 691 pages) contains a more particular 
Digest of all schools and charities for 
Education. It is divided into three parts: 
the first relating to Grammar schools, 
viz., in which Greek or Latin is required 
to be, or is in fact, taught; secoudly, 
Schools not Classical; and thirdly, Cha
rities for Education not attached to En
dowed Schools, which include donations 
for the support of Sunday-schools. 

A good deal has been written on the 
subject of endowments for education from 
time to time. There are several articles 
on endowed schools in the •Journal of 
Education,' and an article on endow
ments in England for the purposes of 
Education, in the second volume of the 
publications of the Central' Society of 
Education, by George Long. The evi
dence before the select committee_ of the 
Honse of Commons in 1835, contains 
much valuable information. In 1840 a 
sensible pamphlet on grammar-schools 
appeared in the form of a letter to Sir 
R. H. Inglis, by the Honourable Daniel 
Finch, for twenty years a charity commis
sioner. "\Ve are indebted to this letter for 
several facts and suggestions. 

SCIHE FACIAS, a writ sued out for 
the purpose either of enforcing the exe
cution of, or of vacating, some already 
existing record. It directs the sheriff to 
give notice ("Scire facias," whence the 
name) to the party against whom it is 
obtained to appear and show cause why 
the purpose of it shall not be effected. 
A summons to this effect should be served 
on the party, whose duty then is to enter 
an appearance, after which a declaration 
is delivered to him, reciting the writ of 
scire facias. To this he may plead, or 
demur, and the subsequent proceediurs 
are analogous to, aud in fact are in law 
considered as an action. If the party 
cannot be summoned, or fail to appear, 
judgment may be signed against him. 
The proceedings unrler a scire facias are 
resorted to in a variety of cases. They 
may be divided into-

l. Those where, the parties remammg 
the same, a scire facias is necessary to 
revive or set in operation the record. 

2. Tho•e where another party seeks to 
take the benefit of it, or becomes charge
able, or is injured, by it. 
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In cases where a year and a day have 
elapsed since judgment has been signed, 
and nothing (such as a writ of error, an 
injunction, &c.) has existed to stay fur
ther proceedings, it is a legal presump
tion that the judgment has either been 
executed, or that the plaintiff has re
leased the execution. In such case exe
cution cannot issue against the defendant 
until he has had an opportunity, by means 
of the notice given him under a sci re 
facias, of appearing and showing any 
cause which may exist why execution 
should not issue against him. If the 
judgment has been signed more than ten 
years, a scire facias cannot issue unless 
with the permission of the court or a 
judge;' and by the statute 3 & 4 Wm. IV. 
c. 27, § 40, proceedings appear to he 
limited to a period of twenty years. 
When a plaintiff, having had execution 
by elegit. nuder which he obtains pos
session of a moiety of the rents and 
profits of the defendant's land, has had 
the debt satisfied by payment or from the 
profits of the land, scire facias may be 
broug,ht to recover the land. 

:3. The cases of more ordinary occur
rence nuder the second head are those 
where one of the parties to an action 
becomes bankrupt, or insolvent, or dies, 
or, being a fomale, marries, or where it 
is sou!l'ht to enforce the rights of a plain
tiff against the bail to an action, or to set 
aside letters patent. If a woman obtain 
a judgment, and marry before execution, 
the husband and wife must sue out a 
scire facias to have execution. And if 
judgm<>nt is obtained against a woman, 
and she marries before execution, a scire 
facias must be brought against her and 
her husband before execution can be ob
tained. A scire facias is the 01Jly pro
ceeding for the purpose of repealing let
ters patent by which the king has made 
a grant injurious to some party, as where 
he has granted the same thing which he 
had already granted to another person; 
or a new market or fair is granted to the 
prejudice of an antient one, &c. The 
k~ng may have a scire facias to repeal 
his own g1·ant, and any subject who is 
i~jured by it m~y petition the king to use 
his nam~ for ;ts repeal. A man may 

from a sheriff who has levied under a 
fieri facias and retains the proceeds. 

(2 Wms. Saund. 7l; Tidd's Practice; 
Archbold's Practice.) 

SCOTCH CHURCH.' [GENERAL 
AssE~IBLY OF THE CHURCH OF Scor
LAND.] 

SCUTAGE, or ESCUAGE. [FEU· 
DAL SvsTE)I, p. 24.] 

SEAHCH, HIGHT OF. The gene
ral principles upon which that part of the 
Law of Nations is constructed which re
spects the usages to be observed towards 
neutral powers in time of war by the 
belligerent powers, have been explained 
under the head of BLOCKADE. Here it 
is only necessary further to remark that 
manifestly no other right can be exer· 
cised by the belligerent over the ships of 
the neutral without the right of visitation 
and search. The existence of that right, 
accordingly, is admitted on all hands as 
the rnle, whatever may be the limitations 
or exceptions. As, Lord Stowell has sa~d 
in his judgment on the case of the Mafia 
(Garrels v. Kensington, 8 T. R. 230/, 
"Till they are visited and searched, It 
does not appear what the ships, or. t~e 
caro-ocs, or the destinations are; and 1t is

0 

for the purpose of ascertaining_ these 
points that the necessity of this right of 
visitation and search exists." 

In the exercise of the right of sear.ch 
upon a neutral vessel, the first and prm· 
cipal object of inquiry is generally the 
ship's papers. These are, the passport 
from the ueutral state to the captain o_r 
master; the sea letter, or sea brief, spem· 
fyiug the nature and quantity of the 
cargo; the proofs of property ; the mus· 
ter-roll of the crew, containing the name, 
age, rank or quality, place of reside1~c;, 
and place of birth of each of the sh1~s 
company ; the charter party ; the bill 
of lading: the invoices; the log-book; and 
the bill of health. (Chitty on the Law of 
Nations, pp. 19C-199.) 

The penalty for.the violent contraven· 
tion of the right of visitation and search, 
is the confiscation of the ship and cargo; 
and a rescue by the crew after th.e captors 
are in actual possession is cons1dere~I 85 

the same thing with a forcible p:event1~11 • 
In either case the resisting slnp.m~y ue 

have a semi fa.ems to recover the money , seized in the same manner as if it be· 
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longed to the enemy, and, being brought 
into port, will be condemned as prize. 

Of course, any of the belligerent powers 
may agree with any of the neutral states 
that the right of search shall only be ex
ercised in certain circumstances ; and this 
is the first limitation that falls to be no
ticed. "Two sovereigns," Lord Stowell 
has said in the same judgment, "may un
questionably agree, if they think fit, as 
in some late instances they have agreed, 
by special covenant, that the presence of 
one of their armed ships along with their 
merchant-ships shall be mutually under
~tood to imply that nothing is to be found 
m that convoy of merchants' ships incon
sistent with amity or neutrality ; and, if 
they consent to accept this pledge, no 
third party has a right to quarrel with it, 
any more than with any other pledge 
which they may agree mutually to accept. 
But surely no sovereign can legally com
pel the acceptance of such a security by 
mere force. The only security known to 
the Law of Nations upon this subject, in
d.ependent of all special covenant, is the 
right of personal visitation and search 
to be exercised by those who have the in: 
tcrest in making it." Lord Stowell here 
alludes to the pretensions of the northern 
powers in their convention for the esta
blishment of what was called an armed 
ne~trality in 1800, one of the clauses of 
which was, "That the declaration of the 
officers wh? shall command the ship of 
war, or s?1ps of war, of the king or em
peror, which shall be convoying one or 
more merchant-ships, that the convoy has 
no c?ntraband goods on board shall be 
sufficient; and that no search of his ship 
or th~ other ships of the convoy, shall b~ 
permitted." It is sometimes stated that 
this ~as also one of the principles of the 
~rev10us convention of the same kind 
0rrned by the northern powers in 1780 · 
~nd ther~ may perhaps have been an un~ 
erstandmg among the contracting parties 
~ that eflect; but we do not find it dis

nctly avowed in any of their published 
a.nnouncements. The position in ques
17n. namely, that the presence of a ship 

war should protect from search the 
:erchant?1en under its convoy, never has 

en a~n~itted by Great Britain. 
But it is now universally admitted that 

the right of visitation and search cannot 
be exercised upon a ship of war, or public 
or national vessel, itself; and this is the 
second limitation of the right. It is 
strange that there should ever have been 
any doubt or dispute upon this point. A 
ship of war has always been looked upon 
as in a manner part of the national terri
tory, and as such inviolable in any cir
cumstances whatever; the act of entering 
it in search either of contraband goods 
or of deserters must be considered as an 
act of the same character with that of 
pursuing a smuggler or fugitive across 
the frontier of the state without permission 
of the sovereign authority, a thing the 
right of doing which has never been 
claimed. Accordingly, although it has 
been a common thing for nations to de
clare by express stipulation in their 
treaties with one another that the prize 
courts in each shall exercise a jurisdic
tion according to the recognised prin
ciples of public law in questions arising 
with regard to captures at sea, the lan· 
guage used bas always implied that the 
captures are to be merchant or private 
vessels : of the concession by one power 
to another of the right of adjudicating 
upon its ships of war detained or brought 
into port not a trace is to be found in any 
such treaty. Yet an opposite doctrine 
has been both maintained in argument, 
and attempted to be carried into effect. 
In 1653, when, after the dirnsters of the 
war with EnpJand that had broken out 
in the preceding year, the Dutch were 
reduced to such a state as to make them 
anxious for peace upon almost any terms, 
the English government demanded as one 
of the stipulations of the proposed treaty 
that all Dutch vessels, both of war and 
others, should submit to be visited, if 
thereto required. But, humbled as the 
Dutch were, they peremptorily refused to 
agree to any such stipulation; and the 
treaty was concluded in 1654 without it. 
Very soon after this peace, the States 
General were again led to take the whole 
subject of the visitation and search of 
ships at sea into their consideration by 
the circumstance of one of their men-of~ 
war, convoying a fleet of merchant ships, 
having been met hy an English man-of
war in the Downs, when the merchant

0 
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men were suhjccted to search. The first 
question that arose was, whether even 
such an exercise of the right of search 
was legal in the presence of the convoy; 
and upon this question the States deter
miued that "the refusal to let merchant
men be searched could not be persisted 
in." At the same time, however, they 
took occasion to make the following de
claration :-"That, in conformity with 
their High Mightinesses' instructions 
taken in respect to the searching of ships 
of war, and especially those of September, 
1627, November, 1648, and December, 
1649, it is thought good, and resolved, 
that all captains and other sea officers 
that are in the service of this state, or 
cruising on commission, shall be anew 
strictly commanded, told, and charged 
that they shall not condescend to no 
commands of any foreigners at sea, much 
less obey the same; neither shall they 
any ways permit that they be searched; 
nor deliver, nor suffer to be taken out of 
their ships, any people or other things." 
From this time for more than a century 
and a half, the principle of the immunity 
of ships of war from visitation and search 
was acquiesced in by the practice of our 
own and of every other country, nor is it 
known to have been contested even in 
speculation. But at length, in the course 
of the controversy that arose respecting 
the rights of neutrals ont of the Berlin 
and .Milan decrees of the French emperor 
and our own Orders in Council, in 180u 
and 1807 [BLOCKADE], while some ex
treme partisans on the one side contended 
that even merchant ships were not liable 
to search when under the convoy of a 
man-of-war, others on the oppo;.ite side 
revived the old pretension of the English 
republican government of 1653, and 
maintained our right of visiting and 
~earching the ships of war themselves of 
neutral states whenever we should think 
proper. The practical application of the 
principle that was now especially called 
for was the visitation of the ships of war 
of the United States of America for the 
purpose of recov.ering seamen alleged to 

strated, in an article published in the 
'Edinburgh Review' for October, 1807, 
pp. 9-22; but before this paper appeared 
an actual enforcement of the new doctrine 
had occurred in an attack made, on the 
23rd of June, by the British ship of war, 
Leopard, upon the American frigate 
Chesapeake, lying off the Capes of Vir· 
ginia. On the refusal of the American 
captain to permit his ship to be visited, 
the Leopard fired into the Chesapeake, 
which, being unprepared for action, im· 
mediately struck her £ag. Four men 
were carried off, and the American ship 
was then left. A late American writer 
has, not in too strong language, described 
this act as "an exertion of power which 
was beyond all patient endurance, and 
which electrified the nation to its remotest 
extremities" (Tucker's Life ef Jejfmo11, 
ii. 2~8). President Jefferson immediately 
issued a proclamation interdicting all 
armed British vessels from the harbours 
and waters of the United States, and for· 
bidding all supplies to them, and all 
intercourse with them. The American 
minister in London was also directed to 
demand satisfaction of the British govern· 
ment. The conduct of the captain of the 
Leopard was not attempted to be de
fended by the ministry here ; on the 
contrary, its illegality was at once ad· 
mitted, at least by implication; but Mr. 
Canning, then Secretary, of State for 
Foreign Affairs, insisted that, inasmuch 
as the United Suites bad taken mea.,ures 
of retaliation into their own hands, Great 
Britain min-ht take those measures into 
account in the estimate of reparation; and 
he inquired whether the President's pro
clamation would be withdrawn on the 
king disavowing the act of Captain 
Humphreys of the Leopard, and of Ad· 
miral Berkeley, his commanding offi~r, 
who had directed it. The proclamation 
was justified by the American .govern· 
ment as a measure of precaution. and 
not of retaliation. Kegotiations were 
continued for a lonir time without any 
result; the affair of the Chesapeake s~ou 
became mixed and complicated ":1th 

he subjects ~~tins co~mtry aud deserters other inciuents, giving rise to new c1~1ms 
from the British 8erv1ce. The pretension Iand count(Jrclaims; at last the American 
thus set up was ably cliscussed, and its governmPut took its stand on new grou~d, 
unwarrantable character clearly demon· ohjectiug to the search not only of sh1ys 
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of war but even of merchant vessels for 
deserters ; it was not denied that the 
search of merchantmen was sanctioned 
bv the law of nations, bnt the exercise 
of the right was denounced as necessarily 
irritating and franght with danger, and 
it was urged that it should on that ac
count be di,pensed with and abolished. 
In the end war broke out between the 
two countries in the summer of 1812; 
but even that did not settle any of the 
questions that had arisen between them 
in connecti1m with the right of search. 
The treaty of pea~ signed at G bent on 
the 24th of December, 1814, contained 
no stipulation on that subject, which was 
?ow supposed to have lost its practical 
1!'1portance for the present by the cessa
tion of the general war which had occa
sioned all the late difficulties respecting 
the treatment of neutral states. 
Th~ right of visitation and search, how

ever, .1s by no means necessarily confined 
to a time of war. Its exercise has always 
been a.dmitted to be e'luall y allowed by in
ternational law in time of peace, though it 
may not commonly have then been so fre
quent.ly thought to be called for. The very 
que~l!on of the seizure by one country ofits 
subJeCts serving in the mercantile navy 
ofanother, which was one of the main 
~ubjec.ts of dispute between England and 
America before the breaking out of 
act~al hostilities in 1812, .may arise in 
a time of peace as well as in a time of 
war, .though its importance no doubt is 
less m the former than in . the latter. 
~he chief questions . connected with the 
right of search, the number of which is 
~reatly reduce~ in a tiine of general peace, 
are those relatrng to the trading rights 
of neutrals; but even of these some 
r~main. Of late years, however, the 
right of se.arch has become principally 
mportant m reference to the trade in 
~la~es, which has now been declared to 
e illegal by most of the great maritime 

:tates. The right of visitation and search, 
iowever its exercice may be regulated 

seems to a- · ' t : . auord the only means of ascer
~·nrng whether or no a vessel has got 

saves on board; but it is evident that 
auy power opposed for whatever 1·eason
toili . ' ' white exerc~se of that right may, e''en 

e declarmg the slave trade to be 
TOL. II. 

illegal, refuse to allow that illegality to 
be made an excuse for the visitation cf 
suspected ships bearing its !lag. It is 
only by express stipulation that the free 
exercise of the right can be established. 
England, which has all along been fore
most in the attempt to suppress the slave 
trade, has never objected to the exercise 
of the right of search for this, or in
deed for any other legitimate object ; 
but other nations, jealous of our predo
mir.aut maritime power, have, not per
haps very unnaturally, been t>xtremely 
reluctant to concede it in this pa1·ticular 
case. Some further remarks on this Fnb
ject are briefiy made under the article 
SLAVE, SLAVERY, farther on in this 
work. 
Sl·~ARCHEHS. [BILLS OF l\IoH.

TAUTY.1 
SEAwonnmrnss. [SmPs.] 
SECRETARY (French, Secretaire), 

one entrusted with the secrets of his office 
or employer; one who writes for another. 
Its remote origin is the Latin secret1un. 
The phrase "notarius secretorum" is ap
plied by Vopiscus (Div. Aurelianus, c. 3u) 
to one of the secretaries of the emperor 
Aurelian. This appellation was ofvery 
early use in England: Archbishop Becket, 
in the reign of Henry II., had his "se
cretarius ;" although the person who con
ducted the king's correspondence, till the 
middle of the 13th ~ntury, was called his 
clerk only, probably from the office beiug 
held by an ecclesiastic. The first time 
the title of" secretarins noster" occurs is 
in the 3ith Hen. III., 1253. 

SECHETARY OF STATE. The 
office of secretary of state is one of very 
antient date, and the person who fills it 
has been called variously " the king's 
chief secretary," " principal secretary,'' 
and, after the Restoration, " principal se
cretary of state.'' He was in fact the 
king's private secretary, and had custody 
of the king's signet. The duties of the 
office were originally performed by a 
single person, who had the aid of four 
clerks. The statute 2i Hen. VIII. c. 1 I, 
which regulates the foes to be taken by 
"the king's clerks of his grace's signet 
and privy seal,'' directs that all grants to 
be passt·d under any of his maj<·sty's seals 
shall, before they are so sealed, be brought 
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aud delivered to the king's principal se
cretary or to one of the clerks of the 
signet. The division of the office be
t ween two persons is said to have oc
curred at the end of the reign of Henry 
VI II., but it is probable that the two 
secretaries were not until long afterwards 
of equal rauk. Thus we find Sir Francis 
\\" al:singham, in the time of Queen Eliza
beth, addressed as her majesty's principal 
~ecretary of state, although Dr. Thomas 
Wilson was his colleague in the office. 
Clareudon, when describing the chief 
mini~ters at the begin11ing of the reign 
of Charles I., mentions the two secre
taries of state, " who were not in those 
days officers of that magnitude they have 
been since; being only to make dispatches 
upon the conclusion of councils, not to 
l!overn or preside in those councils." 
Nevertheless the principal secretary of 
state mnst, by his immediate and constant 
access to the king, have been always a 
person of great infiuence in the state. 
The statute 31 Heu. VIII. c. 10, gives 
the king's chief secretary, if he is a baron 
or a bishop, place abm·e all peers of the 
same degree ; and it enacts that if he is 
uot a peer he shall have a seat reserved 
for him on the woolsack in parliament; 
and in the Star Chamber and other con
forences of the council, that he shall be 
placed next to the ten great officers of 
state named in the statut.,, He probably 
was always a member of the privy conn
cil. Lord Camden, in his judgment in 
the case of Entick v. Carrington ( 11 Har
grave's State Trials, p. 31 i ), attributes 
the growth of the secretary of state's 
importance to his intercourse with am
hassadors and the management of all the 
foreign .correspondence of the state, after 
the policy of having resident ministers 
in foreign courts was established in 
Europe. Lord Camden, indeed, denies 
that he was anti~ntly a privy counsellor. 

The number of secretaries of state 
seems to have varied from time to time· 
in the reign of George III. there wer~ 
often only two; but of late years there 
have been three principal secretaries of 
state, whose duties are divided into three 
<lepartments-home affairs foreign affairs 
and the colonies. T~ey a;e al:ovays mad~ 

cabinet. They are appointed (without 
patent) by mere deli wry to them of the 
seals of office by the king. Each is ca
pable of performing the duties of all the 
three departments, and the ollir€S are so 
far considered as one, that upon being 
removed from one secretaryship of stalt> 
to another, a member of the House of 
Commons does not va<'ate his seat. 

To the Secrernry of State for the Horne 
department belongs the maintenanee of 
the peace within the kingdom, and the 
administration of justice so far as the 
royal prerogative is involved in it. All 
patents, charters of incorporatio;i, C?rn· 
missions of the peace and of 1~qmry, 
pass through his office. ~-le _supennte11ds 
the administration of affairs rn Ireland. 

The Secretary for Foreign ~flairs c~n
ducts the correspondence with foreign 
states and negotiates treaties with them, 
eithe~ through' British ministe1_'S resi~~nt 
there, or :eersoually with foreign nnms
ters at this court. He recommends to the 
crown ambassadors, ministers, and con· 
suls to represent Great Britain abroad, 
and countersirrus their warrants. 

The Secret~ry for the Colonial depart· 
ment performs for the colonies the same 
functions that the secretary for the ~o~e 
department performs for Great llntam. 

Each Secretary of State is assist~d by 
two under-secretaries of state, nonuuated 
by himself; one of whom is usually per· 
manent, and the other is d~pendent upon 
the administration then in power. There 
is likewise in each department a large 
establishment of clerks appointed by the 
principal secretary. 

The power to commit persons on sns
picion of treason is incident to the office 
of principal secretary of state-a power 
which, thotwh long exercised, has been 
often <lisput~d. It is not necesoary here 
to give the arguments on both sides i theJ 
are discussed with great c~re by L~lk 
Camden in the case above cited (Ent~ 
v. Carrington), which was on_e. of ~ 
numerous judicial inquii•ies arising oud 
of the dispute between the Crown ~n 
John Wilks at the beginning of the rei_~ 
of George Ill. The conclusions to whi~ 
Lord Camden comes are-that the sec . 
tary of state is not a magistrate ~"o~..~~~ 

.members of the pnvy !!Ounc1l aud the, the common law; that the pewei ol ~, 
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ruitment for state offences, which he has 
for mauy ages exercised, was used by 
him as an immediate delegation from the 
persou of the king, a fact which may be 
inferred, among other things, from the 
debates in parliament in the time of 
Charles I., when Secretary Cook claimed 
the power on that ground; that never
theless courts of justic.e must recognise 
this power, inasmuch as there has been 
constant usage of it, supported by three 
judicial decisions in favour of it since the 
H.evolution, viz., by Lord Holt, in 1695 
(ltex v. Kendal and Howe); by Chief 
Justice Parker, in l i 11 (Queen v. Derby); 
and by Lord Hardwicke, in l i34 (Rex v. 
Earbury). In a more recent case (King 
v. Despard, li98), Lord Kenyon says, 
"I have 110 diflicul ty in saying that the 
secr~~ries of state have the right to com
nut; and he hints that Lord Camden 
felt too much doubt on the subject. The 
secretary of state has also power to issue 
a warrant by which he may direct letters 
to be opened which are sent through the 
post-~tlice. This power is occasionally 
e~erc1sed, and was the subject of much 
discussion in parliament in 1845. 

There is also a chief secretary for I re
land! resident in Dublin (except when 
parliament is sitting), and he has always 
·ar~ uuder-secrdary there. He corresponds 
with the home department, and is under 
the authority of the lord-lieutenant of 
freland. His office is called that of se
cretary to the lord-lieutenant· but it is 
analogous to the office of se~retary of 
state. He has sometimes, though very 
rarely, been a member of the cabinet. 
~EDITION (fro1n the Latin seditio). 

It JS stated that in many of the old English 
common law writers treason is sometimes 
expressed by the term Sedition; and that 
wh:~ law proceedings were in Latin, 
~ed~lio was the techuical word used in 
llld1ctments for treason, till it was super
seded by the word proditio. 

Sed1tion does nut appear to be very 
~xactly defined. It is &lated to compre

end cou.temptuous, indecent, or malicious 
observations upon the king or his go
ver~ment, whether made in words only 
0r Ill writing, or by tokens (which last 
~erm must comprehend pictures or draw
ings), calcnlated to lower him in. the 

opinion of the subjects or to weaken bis 
government. All these offences fall short 
of treason; but they are considered crimes 
at common law, and punishable by fine 
and imprisonment. 

There are alw statutes against par
ticular acts of sedition, such as seditious 
libels. [LAW, CRIMINAL, p. 210, No. 40.J 

There are also various acts against 
societies established for seditious and 
treasonable purposes, and against sedi
tious meetings and assemblies. 

The Roman sense of Seditio (sed or se; 
and itio, a 11-oing apart, a separation) is 
properly a disunion among the citizeus, 
a riot, or turbulent assemblage of people 
for the purpose of accomplishing some 
object by violence or causing fear. It 
was included among other forbidden acts 
in the Lex Julia de .l\lajestate. (Dig. 48, 
tit. 4.) It is often used in connection 
with "tumultus" and "turba ;" and the 
three terms seem to have the same sig
nification. (Reiu, llumisclie Criminalrecl1t, 
p. 52:2.) 

SEDUCTION. [PARENT AJrn CmLD.] 
SEIGNORAGE. [.l\foNEY, p. 350.J 
SElGr-;OHY. (TENl:RE.] 
SEISIN is a term properly applied to 

estates of freehold only, so that a man is 
said to be seised of an estate of inheritance 
or for life, and to be possessed of a ch11tel 
interest, such as a term of years. This 
distinction does not appear to have existed 
in the time of Bracton ; at least he uses 
the two words as identical in meaning 
(' possessio sive seisina multiplex est,' 
lib ii., fol. 38). 

The .seisin of the tenant of a freehold 
is the legal possession of the land. It is 
actual seisin, called seisin in deed, when 
he has corporeal possession of the laud, 
or, as Bracton ex presses it, ' corporalis 
rei detentio: corporis et animi cum iuris 
adminiculo concurrentt'.' It is seisin iu 
Jaw when lands have descended to a 
person, but he has uot yet actually en
tered i11 to possession of them, and no 
person has usurped the possession. When 
an estate of inheritance is divided into 
several estates, as for instance an estate 
for life, and a remainder or reversion 
in fee, the tenant in possession has the 
actual seisin of the lands; but the per~ 
sons in remainder or reversion have als~ 

2x2 
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se1sm of their respeetive estates. The 
seisin of a rent which issues out oflands is 
quite distinct from the seisin of the lands; 
aud therefore a disseisin of the estate in 
the land is uot a disseisin of the rent. 

In the conveyance of land by feoffment, 
the delivery of the possession, or livery 
of seisin, as .it is termed, is the eflicient 
part of the conveyance. [FE0Fn1FNT.] 

The word seisin is also applied to the 
services due from the tenant to the lord. 
'Vhen the lord has received the tenant's 
oath of fealty, he bas obtllined seisin of 
all his services. 

Seisin in deed is obtained by actually 
entering into lands, and an entry into 
part in the name of the whole is suf
ficient; by the receipt of reuts or profits; 
and by the actual entry of a lessee to 
whom the lands are demised by a person 
who is entitk•d to but has not obtained 
actual possession. 

Seisin may also be acquired under the 
Statute of Uses, 27 Hen. VIII., which en
acts that when any person shall be seiscd 
of any lands to the use, &c. of another, by 
reason of any bargain, sale, feoffment, 
&c., the person having the use, &c. shall 
thenceforth have the lawful seisiu, &c. 
of the lands in the same quality, manner, 
and form as he had before in the use. 

A disseisin supposes a prior seisin in 
au other, and a seisin by the disseisor which 
terminates such prior seisin. To constitute 
a disseisiu, it was necessary that the dis
seirnr should not have a right ofentry; that 
the disseisee should not voluntarily give 
up his seisin, and that the disseisor should 
make himself the tenant of the laud ; or 
in other words, should put himself, with 
respect to the lord, in the same situation 
as the person disseised. " But." it is well 
remarke<l (Co. Litt., 2t;6 b, Butler's 
note)," how this substitution was effected, 
it is difficult, perhaps impossible. now to 
discover. From what we k11ow of the 
feudal law, it does not appear how a 
disseisin could be effected without the 
consent .or connivance of the lord· yet 
we find that the rdationship of lord and 
tenant remained after the disseisin. Thus 
ai'ter the disseisin the lord might release 
tho rent and services to the disseisee · 
might avow upon him; and if he died' 
his heir within age, the lord was entitled 

to the wardship of the heir." But the 
doctrine of di6Seisin is in many respects 
very obscure, and at present of little 
practical importance. 

SEPARATION A MENSA ET 
TIIOIW. [DirnRcE.J 

SEPOY, or SlPOY, the name of the 
native soldier in the East Indies. Bishop 
Heber derives the word from "sip," the 
bow and arrow, which were originally in 
almost universal use by the native soldiers 
of India in offensive warfare. Those 
Bhiels and Kholees who are employed in 
Guzerat in the service of the police and 
in protecting gentlemen's houses and 
gardens are also called sepoys, and with 
more propriety, as they still use the bow 
and arrow. The native soldiers in the 
pay of the British government now fonn 
a large army, well trained in ~uropean 
discipline: the men are of a size some
what below that of European soldiers, 
but they are quite as brave, as hardy, and 
as actiYe, capable of undergoing as muc~ 
fatigue and of sustaining even greater pri
vations. To the attachment and bravery 
of this army Great Britain is chiefly"_in· 
debted for the possession of her India11 
empire, and it now secures to her the 
sovereignty over a territory vastly more 
extensive than her own, and separated 
from her by the distance of nearly half 
the globe. 

The pay of the Sepoy is two paf,oda~ 
or seven rupees, per month, wluch is 
double the wages of the class of persons 
from whom they are generally drawn.. 

The Indian army in 184~, accordrng 
to the ' East India Calendar, was as fol· 
lows:

Bombay. 
26 re<>iments of.native infantry. 

3 regiments of native cav~lry. 
2 regiments of European mfantry. 
l regiment of artillery. 
I corps of engineers. 
l corps of invalids. 

~fadras. 
52 regiments of native infantry. 
8 regiments of native cav~lr~. , 
2 regiments of Europea_n mfautr) · 
l regiment of horse artillery. 
4 regiments of foot artillery· · 
·J corps of engineers. 
l corps of invalids. 



SERJEANT. Gii ] SERJEANT. 

Bengril. 
74 regiments of native infantry. 
10 regiments of native cavalry. 
2 regiments of European infantry. 
l regiment of horse artillery. 
5 battalions of foot artillery. 
1 corps of engiueers. 
1 corps of invalids. 

Each regiment consists of two bat
talions of 500 men each. In 1842 the 
~.umber ~f native soldiers in the pay of the 
J•,ast India Company was 181,612, besides 
4450 native officers, in all 186,0()2. The 
nu1!1ber of European solders was 19, 16-1, 
beSllles .'\~.31 European officers, in all 
U,6Y'i. The entire Indian army in 18-12 
consequently amounted to 210,i.'ii. 

SEQUESTRATION. [BEsEFICE p.
.m.1 ' 

SEQUESTHATION. (BASKRUPT 
(SCO'rLASD), P· 296.J 

8EHJEANT, or SERGEANT is a 
non-commissioned officer in a troop' of ca
vaii:y or in a.company of infantry. The 
~utt~s ?f .se1:ieants are to drill or instruct 
Ill d1sc1plme the recruits of a regiment; 
an~ on. parade they act as markers or 
gn1des m the performance of the evolu
tions. The serjeants of infantry are now 
armed \nth muskets like the rest of the 
t~oop;. In each company when a batta
lion IS in line, a coveri~" serjeant is 
alway.s stationed behind the

0 
officer com

mfnding the companv; when the ranks 
~ ~e open order, and that officer advances 
. e o~e. the front rank, the serjeant steps 
l!lto lis place; but upon the ranks being 
clos~d, he. falls again to the rear. Four 
or six serJeants are charged with the im· 
fi~;tant.duty of guarding: the eolours of 

ffi regiment: they constantly attend the 
0 ;cers who carry them and are called 
eo our-serjeants." One ~erjeant in each 
troop or company is Rppoinkd to pav the 
men;.also to keep the accounts rel~tino
~ .the~r allowances, the state of their ne': 
essanes, &c. 

. Tthhe name of sergens or servien tes was 
in e arm· f F ' of Ph·r ies 0 'ranee during the reign 
wh 11P Augustus, applied to 

0
"entlem~n 

oserved on h b k ' the rank f . orse ac , but were below 
0raJ ter kmght~; and also, as a gene

were ~ m'. to tho infantry soldiers who 
I urms~ed by the towns. 
n the reign of Philip and Mary the 

serjeant-major of the army was an officer 
whose post corresponded to that of the 
modern major-general ; and the serjeant
major of a regiment was a field-officer, 
who would now be designated the major. 
At present the serjcant-major is an as
sistant to the adjutant, and keeps the 
roster for the duties of the serjeauts, cor
porals, and privates. The quartermaster
serjeant is one who acts immediately 
under the quartermaster of a n•giment 
in all the details relating to the qna1·ters 
of the officers and men, the supplies of 
food, clothing, &c. 

SEIUEANT, or SERGEANT. The 
word " serjeant" comes to ns from " scr
geut," into which the Freuch had modi
fied the Latin "serviens." The word 
serjeanty, in French "sergenterie," was 
formed from " sergent," but was always 
used with reference to a particular species 
of service. 

In the creation of scrjeants, some an
tient practices are still retained in those 
cases where the writ of the serjeant"elect 
issues in term-time; but by stat11te GGeo. 
IV. c. 95, barristers who receiYe writ'> 
issued in vacation commanding them to 
appear in the Court of Chancery, and to 
take upon themselves the estate and 
dignity of a serjeant-at-law, are, upon 
appearing hefore the lord chancellor and 
taking the oaths usually administered to 
persons calied to that degree and office, 
declared to be serjeRnts-at-law sworn, 
without auy further ceremony. 

Serjt>ants at hw are the only advocates 
recoanised in the court of Common Pleas. 
In tl1at court they retain their right of 
exclusive audience. This privilege ex
tends to trials at bar, but not to trials at 
nisi prius, either at the ~sizes or at the 
sittin!!S in London and M 1ddlcsex. 
Th~ serjeants formerly occupied three 

inns, or collegiate buildings, for practice, 
and for occasional residence, situate in 
Chancery Lane, Fleet Street.and Holborn. 
They have now no other building t~an 
Serjeants' Inn, Chancery Lane, which 
has been lately rebuilt. Here all t~e 
common-law judges have chambers, lll 
which they dispose in n summary way, 
and with closed doors, of such matters as 
the legislature has e~pressly ~utruste~ to 
a single judge, and. of all busmess which 
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is not thought of sufficient magnitude to I not be in writing unless it be for a period 
be brought before more than one judge, 
or which is supposed to be of a nature 
too urgent to admit of postponement. 

The inn contains, besides accommo· 
dations for the ju<lges, chamb~rs for four· 
teen serjeants, the junior serjeants, while 
waiting for a vacancy, being dispersed in 
the different inns of courts. 

In Serjeants' Inn Hall the judges and 
serjeants, as members of the Society of 
Serjeants' Inn, dine tog<:ther during term-
time. Out of te1·m the hall is or was fre

longer than a year, or for a year to com
rneuce at some future time. If in writing, 
it is not liable to any stamp duty, nnle&; 
it apply to the superior classes of rlerks, 
&c. All such contracts imply an under
taking on the part of the servant faith· 
fully to serve the master, and to do his 
lawful and reasonable commands within 
the range of the employment contracred 
for; on the part of the master, to prorect 
the servant and pay him his hire or 
wages. In all hirings where no time IS 

quently used as a place for holding the ·expressed, except those of domestic ser
revenue sittings of the court ofExcheqner. 

A full account of the various kinds of 
serjeants and of the origin of their func
tio1is is given in Manuing·s 'Serviens ad 
Legem.' [I3AnRJSTER.] See also SER· 
JEANT, in 'Penny Cyclopredia.' 

SERJEANTS-AT-AR:\iS are limited 
hy statute 13 Hich. 11. c. G, to thirty. 
Their office is to attend the person of the 
king, to arrest offenders, and to attend 
the lord high steward when sitting in 
judgment upon a peer. Two of these 
serjeants-at-arms, by the king's permis
sion, attend the two houses of parliament. 
In the House of Commons the office of 
the serj:ant·at-arms (as he is emphatically 
called) IS to keep the doors of the house 
and to execute such commands, especiallJ'. 
touchingtheapprehensionofanyotl't-nders 
against the privileges of the Commons, 
as the House, through its Speaker, may 
enjoin. 

In some offices about the royal person 
the principal officer of the department is 
distiuguished by the appellation of ser
jeant, as the serjeant-surgeon. 

SEHJEANTY, GRAND. [GRAND 
SERJEANTY.l 

SERVANT, one who has contracted 
to serve another. The person whom he 
l1as contracted to serve is styled master. 
Servants are of various kinds: apprentices 
(APPRENTICE], domestic servants who re
side "'.ithin the house of the muster, ser
vantsrnhusbandry,workmenorartificers, 
and clerks, warehousemen, &c. From 
t~1e relati~u of master and servant a va
nety of rights aud duties arise some of 
which are found<>d on the com1~on law 
and some on statute. ' 

van ts, it is a rule of law that the contract 
shall continue for a year. In the case of 
domestic servants it is determinable by a 
month's warniug, or the payment of a 
month's wMges. Servants in husbandry 
can only be discharged or quit the service 
npon a quarter's notice. This rule as to 
time may of course he rebutted b~ any 
circumstances in the contract incon.s1stent 
with its existence. In the case of 1m~o
rality, or any kind of otlence amountmg 
to a misdemeanor committed during the 
time of the service, or of continued neg
lect, or determined disobedience, a servant 
may he immediately discharged. If the 
servant is a domestic, he is i;evertbefoss 
entitled to warres for the time during 
which he has s~rved. But in other cases, 
where the contract is entire for a year, 
the wages cannot be apportioi;ed, and the 
service having been determmed before 
the expiration of the time contracted for, 
in consequence of the fault of the servant, 
he is not entitled to claim wages for any 
portion of the time during which he has 
served. The coutract still cont1~1:1es ~ 
exist, notwithstanding the disability o 
the servant to perform his dutie~ from 
illness, and he is therefore still entitled to 
receive his wages. The master, ~owever, 
is not bound to pay the charges m~ur'.~ 
by mediciue or attendance upon his sic 
servant. In case the goods of the maste~ 
are lost or broken by the careles~ness 0 

the servant, the master is not entitled t 0 

deduct their value from the wages of the 
servant, unless there has been a r~ontracl 
between them to that effect. His only 
remedy is by an action at law against the 
servant. Where a master becomes bank· 

A contract of hiring and service need rupt, the commissionns are authorised, 
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on proof that they are due, to pay six \ workmen, &c., absconding, neglecting. or 
months· wages to his clerks and servants. I mismanaging their work, injuring or em
If the wages for any longer period are 
due, they must be pro'fed like other debts 
under the fiat. If a servant has left his 
service for a considerable time without 
making any demand for wages, it will be 
presumed that they are paid. A master 
may chastise his apprentice for neglect or 
misconduct, but he will not be justified 
in striking any other description of ser
vant. Servants who steal or embezzle 
their master's goods are subject to a 
greater degree of punishment than others 
who commit those crimes. l\lasters are 
not compellable to give a chawcter to 
servants who leave their employment. 
If they choose to do so, and they give one 
wh_ich is false, they may be liable to an 
acl!on at the suit of the servant; hut in 
order to recover in such an action, the 
serv_a~t must prove that the characta was 
~ahc10usly given for the purpose of in-
JUring him. 1f the master, merely for 
the. purpose of confidentially communi
catmf!, bonr1fide state what he believes to 
be the truth respecting a servant, he is 
not responsible for the consequences of 
his communication. 
. ~ya great variety of statutes, the pro-

vis~ons ?f which are collected and ex
plamed Jn Burn·s Justice, tit. •Servants,' 
a special jurisdiction is given to magis
trate~ over servants in husbandry, and 
also JU many classes of manufactures and 
and other employments. None of these 
rules of law apply to domestic servants. 
!he object of them, as relates to servants 
m husbandry, is to compel per£ons who 
have no ostensible means of subsistence 
to enter into service, to reo-u]ate the time 
a.nd mode of their service,"'to punish neg
hgeoce and refusal to serve, to determine 
disputes between masters and servants to 
euable servants to recowr their wages, 
~d ~ authorise magistrates under cer
tam. circumstances to put an end to the 
servJce. 
. Those statutes which relate ..to servants 
m m.a~ufactures and other employments
~:hibit ~he payme~t of wages in goods, 

d provide for their payment in money 
and .for the regulation of disputes con~ 
cernmg them. They also contain various 
euactments applicable to the cases of 

bezzlingthe materials, tools, &c.,entrusted 
to t!icm, and fraudulently receiving those 
entrusted to others. With respect also to 
this class of servants, magistrates have 
authority to put an end to 'the contracts 
of hiring, and service. As to cornbina
tions of masters or workmen, see Co:.\!BI
NATIOS LAWS, p. 570. 

A master is not guilty of the offence of 
maintenauce, though he maintain and 
support his servant in an action brought 
by him against a third party. When a 
servant is assaulted, his master is justified 
in assisting his st>rvant, and repelling the 
assault by force, although he himself be 
not attacked; and under similar circum
stances a servant may justify an assault 
committee! in defence of his master. A 
master is answerable, both civilly and 
criminally, for those acts of his servai~t. 
which are done within the range of his 
employment. Thus a master is indictahle 
if a servant commit a nuisance by throw
in" dirt on the highway; and a book
seUer or newsvender is liable, criminally 
as well as 'civilly, for libels which are 
sold by hi; servant in his shop. This 
liability of the master does not release the 
servant from his own liability to punish
ment for the same offence. The serva11t 
is also liable when he commits a trespas~ 
by the command of his master. A m~s
ter althouo-h liable civilly for any m
ju;ies arisii~g from the negl_igence or 11n
skilfulness of his servant, Js not respou
sible for the consequences of a wilthl act 
of his servant done without the direction 
or assmt of the master; but the servaut 
alone is liable. Difficulties have some
times occurred in determining who is 
responsible in the c~aracter of master for 
dama o-es done to tlurd persons hy a ser
vant." The following is an instance:
When a coachman is sent by the owner 
of horses let out for the purpos_e of ~r~w
in" a private carriage, and, w hJle dnvmg 
th~ hirer in his private carriage, tl<>t'S 

some damage to a third party, it has been 
held that the owner o~ the horses \\aS 

liable· for the servant JS the servant of 
the hdrse owner, and not of him whom he 
is driving. Where a servan~ makes a 
contract within the range of his employ
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meBt, what he does will bind his master, 
just as if he had expressly authorised the 
servant. But in all cases where there is 
no express evidence of the delegation of 
the master's authority, there must he 
facts from which such delegation can he 
inferred. Where a servant obtains goods 
for his master, whiqh the master uses, 
and he afterwards gives money to the ser
,·ant to pay for them, the master will be 
liable to pay for them, though the money 
should have been embezzled by the ser
vant. If a coachman go in his master's 
livery to hire horses, which bis master 
afterwards uses, the master will be liable 
to pc1y for them, though the coachman has 
received a large salary for the purpose of 
providing horses; unless, indeed, that fact 
were known to the party who let out the 
horses. If a master is in the habit of 
paying ready money for articles furnished 
to his family, and gives money to a ser
''ant, on a particular occasion, for the 
purpose of paying for the articles which 
he is sent to procure, the master will not 
he liable to the tradesman if the servant 
should embezzle the money. If articles 
furnished to a certain amount have al~ 
ways been paid for in ready money, and 
a tradesman allows other articles of the 
same character to be delivered without 
payment, the master will not be liable, 
unless the tradesman ascertains that the 
articles are for the master's own use. 
Where a tradesman, who had not before 
beeu employed by a master, was directed 
by a servant to do some work, and after
wards did it without any communication 
with the master, it was held that the 
maste1· was not liable, though the thing 
upon which the work was done was the 
property of the master. 

Any person who interferes with the 
master's right to the services of his ser
'·ant, does him an injury for which he is 
responsible in an action for damages. A 
master may be. deprived of the services 
of a servant, either by some hurt done to 
a servant, or by his being eutic~d out of 
the service. An action, there~ore, may be 
hrou.ght by a master where a servant has 
~ece1~ed some pers?nal injury disqualify
rng him from the dtscharge of his duties 
as a servant, as where he has betn dis
abled by the overturn of a coach, or the 

hi te of a third person's dog. The aetion 
by a parent against the seducer of his 
<laughter is of this class. [PARE!\T A.~D 
CHILD.] 

An action will not lie against a party 
for enticing away a servant, if the servant 
has paid to the master the penalty stipu
lated for by the agreement of hiring and 
service in case of his quitting his master's 
service. If a servant has been enticed 
away from the service, an action lies 
against him for his breach of contract, as 
well as against the party who has enticed 
him away. 

The statute 32 Geo, III. c. 56, is" for 
preventing the counterfeitiug the certifi
cates of the characters of ~ervants." In
dependently of this statute, a person. who 
wilfully gives a false character wit~ a 
servant is liable to an action at the smt of 
the party who has been induced by the 
false character to employ the serv~nt, for 
any damages which he may suffer m cou
sequence of employing him. . 

Formerly a settlement was gamed by 
residence in a parish under a contract of 
hiring and service for a year, but by the 
Poor Law Amendment Act no settlement 
can for the future be gai11ed by such 
means. (Blackstone, Com., book, i, c. H; 
llurn's Justice, tit.' Servants.') 

SERVICE. [SERVANT.] 
SERVICES. [TENURE.] 
SESSION,COURTOF,SCOTLAt\D. 

( J U~TICIAR OF SCOTLAND.] 
SESSION, KIRK. [GENERAL As

SEMHLY OF THE CHURCH Of' SCOTLAND.) 
SESSIONS. A session is the period 

during which any court of la~ sits for 
the transaction of judicial busmess; but 
the term Sessions is commonly used to 
denote the meetinp: of the justices of a 
county, or other district which has a 
separate commission of the peace, for the 
execution of the authorities conferred by 
the crown by that commission a~d of other 
authorities given by act of parha_m~nt. f 

County Sessions.-The comnnssion o 
the peace issued by the crown .for the 
purpose of creating county magistrates, 
consists of two branches. The former 
relates to the powe.rs to be exercised b! 
justices individually and separately. [Ju~
TICEs.] The second branch of tl~e c?m
mission creates the powers of the Justices 
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when assembled in sessions. It begins as 
follows :-We have also assigned you, 
and every two or more of you (of whom 
any one of you, the aforesaid A. B., C. D., 
E. F., &c. we will shall be one), our jus
tices, to inquire the truth more fully, by 
the oath of good and lawful men of the 
aforesaid county, by whom the truth of 
the matter shall be bettpr known, of all 
and all manner of felonies, poisonings, 
inchantments, sorceries, arts magic, tres
passes, forestallings, regratings, ingross
in~ and extortions whatsoever, and of 
all and singular other crimes and offences, 
of which the justices of our peace may or 
ought lawfully to inquire, &c. 

The words "of whom any one of you 
the aforesaid A. B., C. D., K 1!'., &c. we 
will shall be one," constitute the Quorum 
clause, so called because when the com
mission was in Latin, the clause ran 
"quorum A. B. vel C. D. vel E. F., &c. 
unum esse volumus." 

T~e.statute I Mary, sess. 2, c. 8, s. 2, 
prolub1ts sheriffs from exercising the 
~ffice of justice of the peace during the 
lime that they act as sherifiS. If a man 
be creat.ed a duke, archbishop, marquess, 
~arl, v1sco1mt, baron, bishop, knight, 
iu<l~e, or serjeant-at-law, his authority as 
JUS!tl'e of the peace remains. (1 Edw. 
VI. c. 7.) Ry 5 Geo. II c. 18, s. 2, at
t~r~eys, solicitors, and proctors are pro
lulmed from acting as justices of the 
peace for any county durin"' the time that 
they continue in practice. "' 

A meeting of the justices held for the 
P~rpose of acting judicially for the whole 
~1stnct comprised within their commis
s1011 coustitutes a court of General Session 
of !he peace. By 12 mch. IL c. 10, 
sessions are required to be held in every 
q~arter of the year, or oftener if need be. 
1he four sessions so held are styled courts 
of general Quarter-session of the peace 
or" quarter-sessions." By different sta: 
~tes the quarter-sessions are directed to 
a he!d at uniform perirnls. The times 
t~ which they are directed to be held are, 
the :rst week after the 11th of October, 
the first week after the 28th of December, 
the rst week after the 31st of March, 
T~ first wee~ after the 2-lth of June. 

?u.gh the Justices act irregularly in 
<>ruittmg to convene the quarter-sessions 

at the prescribed periods (except the 
April sessions, in respect of which power 
is expressly given to the justices to alter 
the time to any <lay between the 7th of 
March and. the 22nd of April), sessions 
held as quarter-sessions in other periods 
of the quarter are legal quarter-sessions. 
When the business. to be transacted at a 
court of quarter-sessions is not completed 
before the time at which it is thought de
sirable for the justices to separate, the 
court is usually adjourned to a subsequent 
day; this is also done when there is rea
son to expect that new matters will arise 
which it will be desirable to dispose of 
before the next quarter-sessions. Two 
justices, one of them being of the quorum, 
may at any time convene a general session 
of the peace; but at such additional ses
sion no business can be transacted which 
is directed by any act of parliament to be 
transacted at quarter-sessions. 

Both general sessions and general 
quarter-sessions are held by virtue of a 
precept under the hands of two justices, 
requiring the sheriff to return a grand 
jury before them and their fellow-justices 
at a day certain, not less than fifteen <lays 
after the date of the precept, at a certain 
place within the district to which the 
commission extends, and to summon all 
coroners, keepers of gaols and houses of 
correction, high constables, and bailiffs of 
liberties within the county. 

Persons bound to attend at the sessions 
are:- First, all justices of the peace for 
the ·county or district. Secondly, the 
custos rotulornm of the county, who is 
bound to attend by himself or his deputy, 
with the rolls of the sessions. Thirdly, 
the sheriff by himself or his under-sheriff; 
to return the precept and lists of persons 
liable to serve on the grand or petty jury, 
to execute process, &c. Fourthly, the 
several coroners of the county or district. 
Fifthly; the constables of hundreds or 
high constables. Sixthly, all bailiffs of 
hundreds and liberties. Seventhly, the 
keepers of gaols, to bring and receive pri
soners. Eighthly, the keeper of the 
house of correction, to give in a calendar 
and account of persons in bis custody. 
Ninthly, all persons returned by the 
sheriff as jurors. Tenthly, all persons 
who have entered into a recognizance to 
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answer charges to be made against them, 
or to prosecute or give evidence upon 
charges against others. 

Persons summoned on grqnd or petty 
juries ought to be males between 21 and 
tiO years of age, who are possessed of 
lOl. a year in lands or rents, or 201. 
a year in lt'aseholds for an unexpired 
term or terms of 21 years or more, or 
who are householders, rated to the poor 
on a value of not less than :wt. (in l\lid
dlesex. 30l.), or who occupy houses con
taining not less than fifteen windows, and 
who are not peers, jud;!'es of the supe
rior courts, clergymen, Roman Catholic 
priests, dissenting ministers following no 
secular employment but that of school
masters, and many others. 

The justices in sessions have criminal 
~urisdiction, to be exercised partly accord
rng to the rules of common law and 
partly pursuant to different acts of par
liament; they have also jurisdiction in 
certain civil matters created by different 
statutes; they have an administrative 
power in certain county matters; and 
they have power to fine and imprison for 
contempt. 

I. The criminal jurisdiction of justices 
in general and quarter-sessions is now de
fined by the 5 & 6 Viet. c. 38, which 
enacts " that after the passing of this Act 
neither the justices of the peace acting in 
and for any county, riding, division, or 
liberty, nor the recorder of any borough, 
shall at any session of the peace nor the 
adjournment thereof try any person or 
persons for any treason, murder, or capital 
felony, or for any felony which, when 
committed by a person not previously 
convicted of folony, is punishable by 
transportation beyond the seas for life, or 
for any of the offences mentioned under the 
18 heads contained in the first section of 
the act. The second section provides that 
any judge of the supreme courts at West
minster, acting under a commission of 
oyer and terminer and gaol delivery for 
any county, may issue a writ or writs of 
certiorari or other process directed to the 
justices of the peace acting in and for 
such county, &c. or to the recorder of any 
court within the same county, command
inp; the said justices and recorder seve
rally to certify and return into such 

court of oyer and terminer, &c. all indict
ment<; and presentmeuts found or taken 
by such justices or recorder of offences 
which after the passing of this act they 
will not have jurisdiction to try, and the 
several recognizances, examinations, and 
depositions relative to such indictments 
and presentments; and, if necessary, by 
writ or writ'i of Habeas Corpus may cause 
any person in the custody of any gaol or 
prison, charged with any such offence, to 
be removed into the custody of the com
mon gaol of the county, that such offences 
may be tried under the said commission. 
The fourth section empowers any court of 
general or quarter-session or adjo1uned 
session of the peace to divide such court 
into two courts, which may sit apart for 
the better despatch of business. in the 
manner and subject to the conditions iu 
this section mentioned. 

Previously to the 6 & 7 \Viii. IV. c. 
114, it was in the di>cretion of the ma
gistrate before wliom the depositions were 
taken, whether he would allow them to 
be inspected; even the party accused ba_d 
no right to demand a copy of the depo>t
tions, though in cases of treason or felmiy 
he was entitled to demand a list contam
ino- the names of the witnesses for the 
pr~secution. But by that act (s.. 3) "all 
persons held to bail or commit!ed to 
prison for any offence, are authorned to 
require and have, on demand, from the 
person who has the lawful custody there?f, 
copies of the examinations of the wit
nesses respectively upon whose deposi
tions they were held to hail or committed 
to prison, on payment of a reasonable su~ 
for the same, not exceeding three halt· 
pence for each folio of ninety words; 
subject to a proviso, that if such demand 
be not made before the day appointed for 
the commencement of the sessions at 
which the trial of the person ?n wbOl'e 
hehalf sw:h demand is made 1s to take 

Place such person is not to be entitled to 
' · · ofhave any copy of such exammatl?11 t 

witnesses, unless the person to preside a 
such trial be of opinion tha~ such co~y 
may be made and delivered without delay 
or inconvenience to such trial. The 
chairman is, however, authorised to post
pone the trial on account of such copy 
of the examination of witnesses not hav
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ing been previously had by the party 
charged:" and by sec. 5, all persons under 
trial are authorised, at the time of their 
trial, to inspect, without fee or reward, 
all depositions (or copies thereof) which 
have been taken against them, and re
turned into the court before which such 
trial is bad. 

A prisoner or defendant, charged with 
a felony or a misdemeanor, cannot have 
the assistance of counsel to examine the 
witnesses, and reserve to himself the 
right of addre>sing the jury. But if he 
conduct his defence himself, and any 
P?int of law arises which he professes 
lumself unable to argue, the court will 
hear it argued by counsel on his behalf. 

II. The quarter-sessions have an ori
ginal jurisdiction in all matters required 
~be done by two or more justices, except 
mcases in which a power is given of ap
pealing to the sessious. 
. l!I.. Statutes which give summary ju

r1sd1ct1on to one or n1ore n1agistrates, in 
n1ost cases allow their decision to be 
brought before the sessions by wav of 
appeal. Notice of appeal is generally re
qmred,. ~nd the court is precluded from 
~nterta1m~1g any objections not specified 
Jn the notice. Subject to this restriction 
th~ case is heard as if the question wer~ 
raise~ for the first time. When questio11s 
of d1fficulty in matter of law present 
themselves upon the heari11g of an appeal, 
:he party agamst w horn the sessions decide 
req?ently applies for leave to state a 
s~c~~I case for the decision of the Court 
?t 11.rng's Bei;ich: the majority of the 
JU~tices may e1~her gran! or reject the ap
~l~hon; and if no specml case be stated, 

e Judgment of the quarter-sessions upon 
an _appeal, or upon any other matter in 
~hich they proceed in a course prescribed 
Y statute, different from the c.ourse of 

the common law, cannot be reviewed by 
any. other court. Where the quarter
di;ss~ons act as a court of criminal juris
iction under the powers "iven by the 

comm· · " f 1ss1on, and according to the course 
~h c?mmon law, a writ of error lies upon 

/ ~~dgment of the sessions to the court 
th ;ng's Bench, and from that court to 
to~:·xHchequer Chamber, and ultimately 

e ouse of Lords. 
IV. The quarter-sessions have juris

diction over the appropriation of the 
county stock, an annual fond raised prin
cipally by county rates. This part of the 
busin<'SS of the court is usually disposed 
of before any other; and in practice the 
first day of the sessions is exclusiwly de
voted to what is called" the county busi
ness." 

V. In common with other courts of 
record, justices of the peace, whether as
sembled in sessions, or sitting as indivi
dual magistrates, may fine and imprison 
for contempt. No superior court can in
quire into the existence or non-existence 
of the fact which has been so treated as a 
contempt, or into the reasonableness of the 
fine imposed or imprisonment awarded_ 
The court of quarter-sessions bas no 
power to punish contempts or other of
fences committed by;one of their own'body. 

The justices being assembled in ses
sions elect a chairman. The grand-jury 
being sworn, the royal proclamation 
agaiust vice and immorality is read by 
the clerk of the peace. The chairman 
delivers his charge to the grand-jury, in 
which, as he is in possession of the depo
sitions taken when the prisoners were 
committed, he calls thP,ir attention to such 
cases as appear to present any difficulty, 
and explains such points of law as are 
necessary for their guidance. The gra~d
jury then retire to their room to receive 
such bills of indictment as may be 
bronght before th;m. . . 

'\Vhen the busmess of the sessions 1s 
such as to be likely to c~cupy one court 
more than three days, it is usual to ap
point a second chairman to pre~ide in a 
separate court, under the authonty of 59 
Geo. III. c. 28. The bills of indictment 
for offences to be prosecuted at the ses
sions being prepared, the witn;sses in 
support of tbe charge are sworn m court. 
The bills of indictment on parchment, 
with the names of the witnesses indorsed 
thereon are taken to the grand-jury. The 
form of proceeding before the grand-jury 
is explained under JURY. 

The bill, being indorsed by the grand
jury, is brought into court by the grand
jury, and delil·ered to the clerk of ~he 
peace who reads the indorsement with 
the n~me of the prisoner and the nature 
of the charge. The prisoner is then l\r

0 
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rai~tie<l, and the trial proceeds in the same 
 
manner as at the assizes. If the prisoner 
 

. he found not guilty, he is imme<liately set 
 
at liberty. uuless there be some other 
 
matter before the court upon which he 
 

J Borough Scssion.~.-The l\fuuicipal Cor· 
poration Act (5 & 6 Wm. IV., c. iG) di
rects that the recor<ler of any city or 
borough to which a separate court of 
quarter-s~ssions is granted under the pro

ought to be <letained. If a verdict of visions of that act, shall be the sole judge 
guilty be returned, the sentence is pro- Iof such court [HECORDER], leaving the 
nounced by the chairman, such sentence, 
where the amount of punishment attached 
to the offence is not fixeu, being first de
termined by the opinion of the majority 
of the justices present. 

The sessions cannot he h~Jd without the 
presence of two justices at least; nor can 
they be adjoumed hy one justice, though 
two or more may previously have been 
present. Every act done as an act of ses
sions, before two justices have met, or 
after two have ceased to be present, is 
voi<l. 

The crown may grant a commission of 
the peace not only for an entire county, 
hut also for a particular district within 
the county. In order, however, to exclude 
the interference of the county justices ia 
the particular district, it is necessary 
either to introduce into the commission of 
the peace for the particular district a 
clause excluding the jurisdiction of the 
county magistrates, which is called a ne
intromittant clause, or to grant a new com
mission to the county magistrates exclud
ing the particular district. If the former, 
which is the usual course, be taken, the 
couuty magistrates may still hold th<eir 
sessions within the particular district, 
though they can exercise no jurisdiction 
in respect of matters arising within the 
district. · , 

Pett.'/ and Special Sessions.-A meet
ing hel<l by justices for the transaction of 
magisterial busine~s arising within a par
ticular district which forms a subdivision 
of the county or district comprised in the 
commission of the peace, is called a petty 
session; and if the meeting be convened 
for some particular or special object, as 
the appointment of overseers of the poor, 
of waywardens, of examiners of weights 
and measures, &c., it is called a special 
session. A meeting of magistrates cannot 
legally act as a special session unless all 
the magistrates of the particuiar division 
are present, or have had reasonable notice 
to attend.· 

or<linary duties of magistrates out of ses
sions to be performed hy the justices of 
the peace appointe<l by the crown for such 
city or borough. The recorder is re
quired to hold a court of quarter-sessi1ms 
once in every quarter of a year, or at such 
other and more frequent times as he may 
think fit, or as the crown may direct. 
Borough quarter-sessions are !IOI, how· 
ever, like county quarter-se~sions, aµ
pointed to be held in particular weeks. 
In case of sickness or unavoidal:le alt
sence, the recorder is authorised. with the 
consent of the town council, to appoint a 
barrister of five years' standing t.o act as 
deputy rccor<ler at the next session, hut 
no longer. In the absence of the recorder 
and of any deputy recorder, the court 
may be opened, and adjourned, and the 
recognisauces respited, by the mayor i 
but the mayor is not authorised to do any 
other ju<licial act. Where it appea.rs to 
the recorder that the sessions are hkely 
to last more than three days, he may ap
point an "assistant barrister" of five 
years' stanuiug to hold a second c~urt, 
for the trial of such felonies and. m1sde
meanors as shall be referred to him, pro
vided it has been certified to the recorder, 
by the mayor and two aldermen. that the 
council have resolved that such .a coul"~ 
is expedient, and the name of the mtemlc . 
assistant barrister has been approved. of 
by a secretary of state. . . 

Every burgess of a borough (or citizen 
of a city), having a court of ~uarter-ses
sion (unless exempt or disquahfie~ o~her
wise than in respect of property), is hable 
to serve on grand and petty juries., M~l
bers of the town-council, and the Justic~ 
of the peace, treasurer, and to"'.n-cle~k od 
the borough, are exempt and d1sqnahfie 
from serving on juries within the Mi 
rough; and they and all hurgesse~ 0 

boroughs havin"' separate quarter-ses51ons 
are exempt frgm liability t? serve 
petty juries at the cou.nty sessions. be 
, Other matters reqwred by statute to 
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done at quarter-sessions, and not <'Xpressly 
transferred to the town-council, devolve 
upon the recorder, as the appointment of 
inspectors of weights and measures, &c. 
Persons imprisoned in a borough gaol by 
county magistrates, under 6 and 7 ·will. 
IV., cap.105, may be tried at the borough 
sessions for offences committed out of the 
borough. 

All criminal jurisdiction, which, before 
the passing of the l\Iunicipal Corporation 
Act, existed in any borough to which no 
court of quarter-sessions has siuce been 
granted, is taken away by the lOith sec
tion of that act. 

SETTLEl\IENT. [PoOR LAws.1 " 
SEWEil, a place, according to tord 

Coke, where water issues, or, as is said 
vulgarly," sues," whence the word suera, 
or sewer. The word has acquired noto
r1ety as giving the title to " The Law of 
Sewers,'' an important branch of English 
!aw. According to that )aw, the snper
rntendence of the defences of' the land 
against the sea, aud against inundation 
by land-floods, and of the free course of 
navigable rivers, has been immemorially, 
"from the heginning of laws," says Callis, 
a matter of public concern : and from 
very early periods commissions under 
the common law have from time to time 
been issued by the crown, empoweriug 
persons to enforce the Ia w on such sub-
Jects., Mauy statutes have been passed 
relatmg to sewers. The first, according 
to ~ord Co~e, is" Magna Charta," c. 2:3, 
"h.ich provides for the taking down of 
~eus. But the most important of these 
IS 2:3 Hen. VII I c 5 common!y called 
;·The Statute of. S~w~rs," by whieh the 
aw was extended, explaiued, and settled. 
~veral statutes have beeu since passed, 
~t the most comprehensive is the 3 & 4 

\\ m. IV. c. 22. From these two statutes, 
~e decisions especially on that of Henry 

lll., and the text-books, the general 
law of sewers must be ascertained. The 
A~t of William IY. docs not affect any 
private or !oral Act for sewers concern· 
~ng a~y. county or district, &c., or any 
~~~nuss:on ?f .sewers in the county of
Ex diesex w1thm ten mil,·s of the .Hoyal 
CC: ch~n~e, except such as lie witluu any 

under the management of' trustees, by 
virtue of any local or private act. or any 
law, custom, &c., of Homney Marsh or 
Bedford Level. 

The appointment of commissioners of 
sewers by the late Act is vested in the 
lord chancellor, the lord treasurer, and 
the two chief justices, or any three of' 
them, of whom the chancellor nmst be 
one. Such as have not acted as commis
sioners before the paosing of the statute 
of William IV. mnst be possessed, in the 
same county or the county adjoining that 
for which the commission issues, oflanded 
estate in fee, or for ,a term of 60 years, 
of 100/. yearly value, or of a term of 21 
years, 10 of which are unexpired, of 200/. 
yearly value, or be heir apparent to an 
estate of 2001. ye11rly value. Bodies cor
porate and absentee proprietors possessed 
of a landed estate of 3001. yearly value 
taxed to sewers may qualify an agent to 
act as commissioner, pr°''ided such agent 
is named in the commission ; persons 
named ex-officio in any commission as 
mayor, &c., may act without any further 
qualification. Coincidently with every 
commission there issues from the crown
office a writ of dedimus potestatem, ad
dressed to a list of persons therein named, 
who are part of the commissioners named 
in the commission, and authorised to ad
minister the oaths to the commissioners. 
Previous to entering on office each com
missioner takes an oath before these par
ties for the due performance of his duty, 
and that he is possessed of the requisite 
qualification. A commission continues 
in force for ten years from the date of it ; 
and the laws, decrees, and ordinances 
made under it, notwithstanding the ex
piration of the commission, continue in 
force until they are repealed. 

Commissioners may be appointed to 
act in any part of the kingdom of Eng
land and Wales or the islands within 
that kingdom. The Euglish seas are 
also said to be inclndcd within the king
dom of England. Each commission spt,'
cifies the district to which it applies. 
The authority of the commissioners ex
tends .ov~r al! defences, whether nat,n~al 
or art1fimal, situate by the coasts of t.ie 

E-nmussion of sewers of the county of I sea,_ all rivers, water-coursr~, &c., cit~er 
>iex, or any navigable river, canal, &c., I navigable or entered by the tide, or wlueh 



SEWER. [ 686 J SEWER. 

directly or indirectly communicate with to their discretion, they have no authority 
such rivers, &c..But they have no juris- to do anything which is not both just and 
diction over any ornamental works situate reasonable, and also in accordance with 
near a house and erected previous to the the laws of the land. 
Act of William IV., except with the con- To accomplish the purposes for which 
sent in writing of the owner. They they are created, the commissioners have 
have power to ri>pair and reform the power to appoint a clerk, and various otli· 
defences, and to remake them, when de- cers called surveyors, collectors, bailiffs, 
<'ayed, in a diiforent manner, if this can : &c.; and they themselves, or any six of 
be done more commodiously. They may , them, when duly assembled, constitute a 
also cause rivers, &c., to be cleansed a11d court of record. By their own view, or 
deepened, and remove any obstructions, the report of their surveyor, they may as
such as weirs, mill-dams, and the like, certain what old defences need repair, 
which have been erected since the time what new ones are necessary, what im· 
of Edwar<l I.; or, if such antient ob- pediments or annoyances require removal, 
i;tructions have been since increased, they what money or materials must be pro
may remove the increase. If any navi- vided for such pm'poses. To form a 
gable river is deficient in water, they court, ten days' notice to the owners or 
may supply it from another where there occupiers of lands within the district who 
is an excess. But the object to be at- are required to attend are necessary, ex
tained by all these acts must be of a , cept in a case of emergency, when it n;iay 
general nature, and have for its purpose · be summoned by two commissioners 1m; 
the furtherance of public general defence, ! mediatdy. It is the duty of the shentl, 
dminage, or navigation. The commis- 1 on receipt of the precept of the comm1s· 
sioners have authority also to make and : sinners, to summon a jury from the body 
maintain new, and to order the abandon- ' of the county to attend in their court. 
ment of old works, and to determine in i Before any charge can be laid, the com· 
what way the expenses of the new works ; missioners must further inquire, thr~ugh 
shall be contributed: but they cannot means of the jury, by witnesses examrned 
undertake any new work without the on oath before them, where it is that.any 
consent in writing of three-fourths of the defence is needed or any nuisance ~xists; 
owners and occupiers of the lands to be and by whose neglect or default, if any, 
charged. They may also contract for such things have occurred, and what par· 
the purchase of lands where necessary to ties are liable to contribute to th~ .ex· 
the accomplishment of their objects; the penses of putting all in a prope~ co~d1tion. 
price of which, if not agreed on, must be , The general fundamental cntenon li_y 
determined by a jury summoneu for that ; which the liabilities of parties to ~ontn· 
purpose. Iu them is vested the property I bute must be ascertained, is the c1rcu?1" 
m such lands, and in all the works, tools, ! stance of their deriving benefit or avoid, 
materials, &c., of which they are pos- ing injury from the works of sewe~ 
sessed by virtue of their office. The When a party has been once present 
commissioners have power to make ge- as liable by a jury, he is pr~surned 
neral laws, ordinances, and provisions to continue liaule <luring th_e ~x1~tence 
relating to matters connected with sewers of that commission. The hab1htl1'.5 uf 
~n thei: distri~t, as well as to determine , parties to contribute may. ~rise either 
m particular rnstances. These laws are I by holding lands on condition of con
to be in accordance with the laws and ; tributing to repairs of a bank, &c.; or 
customs of. Romney Marsh, in Kent, or j by custom, or prescription, or by cove· 
" after their own wisdoms and discre- nant. If a man hohliug lands chari;e 
tions." The mention of discretion occurs ! them by covenant for himself and ~11 

very frequently in the statute of Henry II heirs, and the lands descend to the h~ir, 
VIII., and would seem to vest, as in truth he is liable to their amount. Pa111:' 
it does _vest, a very large and undefined also may be charged by reason .o!' their 
powe~ rn the ~ands of the commissioners. ownership of the bank, &c , reqmrmg r: 
lfotw1thstandmg, ~owever, this reference I pairs, or because they hav!) the IJlif 
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profit of it; or because they arc fronta
µers, that is, have lands joiuing the sea 
where the defPnces are needed. If no 
one appears to be liable for any of these 
causes, the expenses are then to be im
posed on all the level, that is, all the laud 
lying upon the rnme level. Tlie reason 
for this imposition is, that all such land is 
liable alike to suffer by any injury to the 
defences against the sea, or by any ddect 
in the drainage, and benefits alike by 
their restoration and main.tenance ; the 
whole of it therefore ought to contribute 
!owards the expenses! incurred. Even 
m those cases where a special liability, 
such as has been above stated, rests on 
particular individuals, the whole level is 
~till b~und to contribute in any case of 
·immediate danger; or where, in spite of 
the due repairs having heen done by the 
party liahle, an injury has occurred by 
~ome sudden and inevitable accident, as 
an ~xtroo.1·dinary tide or flood, or where 
the land hahle is insullicient for the ex
penses necessary. Any new work also 
must be made and maintained at the ex
pen'e of the whole level· aud whert> ex
traordina"y repairs are' necessary to a 
great part of the sea, not the levd only, 
but . the. whole <>ouuty is liable. The 
partws !table within the level are all those 
who have within it any lands or tenements, 
or profits aprendre, such as rights of com
m?n, of fi>hery, &c., provided they re
~t•tve benefit by the repair or injury by 
the non-repair; but a party may be ex
empted from contributing to a p-eneral 
assessment, on the grouud ofa special cus
tom _under which he is bound to do some 
~artieular act, such as repairs of a bank
!0r the general service. The dnty of the 
Jury, after brarin" witnesses is to pre
1eut ti · "' ' ie parties liable to repair; and in 
eases where the whole level is liable, to 
preseut the particular quantity of land or 
~ther p~oti_t that every one has who is 
~ble Wtthm the level. It is sufficient to 
~~r~ the ostensible owner or occupier. 

e,e presentments may be traversed or 
coudtested by the party whom they cbar"e 
an h "" e. may attempt to disprove the facts 
Iia~~d in them, and so show that he i• not 
aiaal~ to the extent charged, or not liahle 

. · After the necessary facts are ascer• 
lamed, the commissiont!n; make a uecree 

for the assessment of every person in the 
proportion to which he appears to be 
liable. The apportionment inust be made 
by the commissioners : it is not sufficient 
for them to as.5ess a certain sum upon a 
township or other district, leaving it to 
the parties themselve& to apportion. 
Where, by reason of immediate necessity, 
works have been done without any pre
sentment of a jury, the commissioners 
may afterwards make a rate to defray the 
expenses. In cases of emergency, the 
commissioners, by their order, may com
pel the service of carts, horses, and la
bourers: they may take soil, &c., and 
cut down timber within the level, if ne
cessary for their purposes, subject ofcourse 
to a proper remuneration, which may be 
recovered before them. 

After au assessment has been duly 
made and demanded, the commi,siouers 
may by their warrant direct their bailiff 
to distrain and sell the goods of those who 
neglect to pay (the distress may be made 
without the district of the commissioners); 
or the party may be amerced for non
payment, or the lands themselves which 
are liable may be sold. In case of such 
a sale, a certificate of it must be made l>y 
the commissioners into Chancery. Con~ 
stables within the di,trict are bound to 
obey the orders of tlie commissioners. 
In cases where an obstruction or impedi
ment has been, after preseutment by the 
jury, ordered to be removed. the pa,.ty 
causing it may be amerced; or if lw ie 
nuknown, then the person v; ho most rnf
fers by the injury may be empowered by 
the commissioners to remove it; or the 
surveyor, after notice, may do what re
pairs, &c., are necessary, at the expense o( 
the parties making the default: and for 
any act of negligence or default or mi11
feazauce, an amerct'nient may be imposed 
by the jury. The commissiouers them
selves may enforce partiPs to fulfil the 
duties lawfully imposed upon them. Tlins 
they may fine a juryman who refuses to 
act, or a sheriff who fails to summon a 
jury; and they may maintain order iu 
their court by fining and imprisoning 
those persons who attempt openly to dis
turb it. ' 

If the commissioners make an order in 
a matter out of their jurisdiction, thll 

111 
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order may be removed by certiorari into 
the Court of King's Bench, and there 
quashed; and the commissioners are 
fiueable for con tern pt if they proceed after 
a certiorari has been allowed. But a 
certiorari cannot be demanded of right: I 
it is within the discretion of the Conrt of I 
King's Bench to refuse it, and the impro
priety of the order must be made out 
very distinctly before a certiorari will be 
gritEted. ·where the order is for repairs, 
aud is made upon an inquisition before a 
jury who find that the party ought to 
repair, the court will not proceed in the 
matter unless the party charged consents 
to repair in the meantime. If it after
wards appears that he ought not to repair, 
he will be entitled to reimbursement, 
which may be awarded to him by the 
commissioners. An order which is good 
in part 'may be confirmed for so mnch, 
although it is quashed for the remainder. 

An action may be brought against the 
commissioners for anythin!!: done by them 
beyond their authority. They may sue 
and be sued in the name of their clerk, 
who, nevertheless, may be a witness for 
them. (Callis On Sewers; 4 Inst.; 
Comyns's Digest,' Sewers;' Viuer's Abr., 
'Sewer.') 

The sewers of the city of London aud 
its liberties are under the care of commis
sioners appointed by the corporation, who 
were first empowered to make the ap
pointment by the 19 Chas. IL, c. 31, the 
act for rebuilding the city after the great 
fire. They were entrusted with this 
power by that Act for seven years only. 
A few years afterwards it was made per
petual ; and by 7 Anne, c. 9, the commis
siouers of sewers for the city of London 
were invested within the city and its 
liberties with all the authorities possessed 
hy the ordinary commissioners elsewhere. 
The Roman law (lJig. ~3, tit. 12, 13, 14, 
15, 21, 23) contains certain provisions 
as to public rivers, cuts for navigation, 
and private and public drains in towns 
(cloacm). 

SHE_HIFF, the Sbire-Ileve (scyr-ge
rcfa ), tron:i t~; Saxon word reafan, " to 
levy, to seize, whence also greve. The 
German word is graf. The gcrefa seems 
to have been a fiscal officer. In the Saxon 
period he represented the lord ofa district, 

whether township or hundred, at the 
folkmote of the county ; and within his 
district he levied the lord"s dues, and per
formed some of his judicial function~ 
(Palgrave, Rise and l'rugr., i. 82.) He 
was usually not appointed by the lord, 
bnt elected by the freeholJers of the dis
trict; and, accompanied by four of them, 
was required to be present' on its behalf, 
as well as on the lord's, at the folkmote or 
conuty court. In like manner the Saxon 
prince or king employed in the shires or 
larger districts his gerefa or reve, who 
levied his dues, fines, and amerciaments; 
to w horn his writs were addressed; who 
excercised on his behalf regal rights in 
the shire, for the preservation ofthep€ace 
and the punishment of ofienders; presided 
over the courts-leet or views of frank· 
pledge, and (at least in the absence of the 
earl in antient times, and since the Con
quest instead of the earl) presided ov~r 
the hundred and county courts. It JS 

difficult to determine how far the func· 
tions of the sheriff were concurrent with, 
and how far derived from, the ealdern1an 
or earl of Saxon and Danish times; and 
the confusion between these offices has 
been increased by the translati?a! .in our 
antient laws, of the word sher1fi m the 
Latin into rvice comes, anrl in l\"orman 
French into' visco11te or visc.ount (depu1 
of the earl); whereas certamly ma~y 0 

the sheriff's powers even in Saxon times 
were derived from the freeholders, or 
from the crown alone, and the word graf 
(gerefa) in German was equivalent to our 
earl. That before and for a century .after 
the Conquest the sher~ff ha~ powers m: 
pendent of the earl, 1s obv10us fr~m 
fact, that in the circuit (tourn) which _he 
made periodically (Spelman's GI.! ',V1~ 
Comes') of his shire for the adruimstra. 
tion of justice (as the Saxon king ruad~~ 
circuit of his realm), he was accompamhe 
not only by the freeholders, but byht 
bishop the earl and barons, until t ese 
noble~en were ~xempted from the duty 
by statute 52 Henry III. c. 10 (A.D· 
1267~ td 

Sometimes the shrievalty, .by ~f!en 
the crown was hereditary; it was 
held for life, or for many years, and the[! 
were sometimes more sheriftS than °11ffi 
a county, the persons chosen for the 0 ,ct 
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being, according to Spelman, "totius I the queen, who, at a meeting of the privy 
regni proceres :" but the sheriff was 
usually ch~en by the freeholders of the 
shire. The statute 28 Edward I. c. 8, 
which says that" the king hath granted 
unto his people that they shall have elec
tion of their sheriff in every shire (where 
the sheriff is not fixed in fee) if they 
!~st," is rather declaratory of the people's 
right than a grant of a new privilege. 
By the 14 Edward III. c. 7, it is enacted 
that no sheriff tarry in his bailiwick more 
than a year, and then another, who hath 
land sufficient in his bailiwick, shall be 
o:dained on the morrow of All Souls (3rd 
~ove~ber) by the chancellor, treasurer, 
and chief baron of the exchequer, taking 
~o them the chief justices of either bench 
if they be present. 

At present the crown in most cases 
appoints the sheriffs, and also fills up anv 
ncancy which is occasioned by the <leath 
of a sheriff during his year of office. To 
some. corporations of cities which are 
conr,ues of themselves charters have given 
the p~wer to elect their own sheriffs; and 
t'.ie city of London has the perpetual 
right to elect the sheriff of l\liddleoex. 
In ~e com~ty of Durham the bishop was 
sheriff ~ntil he was d2priv(•d of palatine 
powers m 1836; and in "\Vestmoreland 
the office is hereditary in the fumily of 
~~~ earl of Thau ct as heir-general of the 

iponts, to: whom the shrievalty was 
gr~nted by King John. The annual ap
~ointment of sherifls is now in most coun
ties i;nade thus :-On the morrow of St. 
Martm (12th l'\ovember), the lord chan
cellor, first lord of the treasury, and chan
cell~r of the exchequer, together with all 
the Judges of the three courts of common 
law, nwet in the exchequer chamber. the 
~!]anc~llor of the exchequer presiding. 

ie J~dges then report the names of 
three fit persons in each conntv and of 
~hese t!1e first on the list is chosen', unless 
Te 38?1!,'llS good reasons for exemption. 

he hs! thus made is a"ain com•idered at 

council, pierces the parchment with a 
puuch opposite the name of the person 
selected for each county; and hence has 
arisen the expression of "pricking the 
sheriffs." The judges of assize annually 
add the requisite number of names to 
their lists by inserting those of persons 
recommended by the sheriff who goes out 
of office. 

The sheriff derives his authority from 
two patents, one of which commits to him 
the custody of the county, and the other 
commands the inhabitants to aid him. 
He takes an oath of office, the greater 
part of which relates to his collection of 
the crown revenue, and he gives security 
to the crown that he will duly account. 
He then appoints an under-sheriff; by 
whom in fact the duties of the office are 
perf~rmcd. These duties are various and 
important. Lord Coke quaintly says 
that the sheriff has a triple custody-1st, 
of the life ef justice, because to him are 
addresse<l the writs which commence all 
actions, and he returns the juries for the 
trial of men's lives, liberties; lands, and 
goods; 2ndly, of the life ef the law, be
cause he executes judgments of the courts; 
and 3r<lly, of the life ef the republic, be
cause he is in his county the priuciral 
conservator of the peace. He presides in 
his own court as a judge, and he not only 
tries all causes of 4l>s. in value, but also 
much larger questions under the writ of 
Sci re facias. lly Magna Charta he is 
prohibited from holding pleas of the· 
crown. He presides at all elections of 
members of parliament for the com_ity and 
coroners, and hence he cannot dnrmg the 
year of his office be elected a knight of 
the shire. He apprehends all wrong 
doers, an~ for .that purpose, iu criminal 
cases, he 1s entitled to break open outer 
doors to seize the offender; he defends 
the county against riot or rebellion or in· 
vasiou [LoRn-LIEun:N_A::sTJ, aud to this 
end may require the assistance of all per

a meetrng of the Cal~inH hel<l on the! sons in it who are more than fifteen yt·ars 
morrow of the Purification (3rd Feb- of age, and who, when thus assembled 
ru~ry), at the president of the council's, Iunder the sheriff's command, are called 
~~ attended by the clerks of the council, the pos.•e corr:itatfi.~. To refu~e t~ the 

en the excuses of the parties nominated >heriil the aid which he reqmres 1s an 
: again examined, and the names are 1 offence punishable by :fine and imprison

lly determined on for the approval of j meut. The sbt"riff takes precedence of 
V01q II. 2 Y 
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all persons in the county. Ile seizes all he was vested with the power of muster· 
lands which have fallen to the crown, ing the military force of the country 
and levies all fines and forfeitures; but to the weapon-showing. In very early 
he is not permitted to act as a justice of times, his tenure of ofiice appears to have. 
the peace. He executes all writs that been limited by the grant; at a period 
issue from the Sllperior courts, whether comparatively later, the office lx>carne, in 
they are writs that commence an action the general case, hereditary. The precLoe 
or writs of execution; he is likewise re- principle on which that division into 
sponsible for the execution of criminals. shires, hy which the boundaries o~ each 
He receives and entertains the judges of sheriff's authority were marked, JS not 
assize, on whom he is constantly in atten- generally known. In all Latin docn· 
dance whilst they remain in his shire. ments he was caJJed the vice-comes, and 

To assist him in the performance of his it might thence be inferred that each 
duties, the sheriff employs an under- sheriff was the deputy of a comes or earl. 
sheriff and al so a bailiff and gaolers, from There has however no trace been found 
w horn he takes security for their good of the dig~ity of a~ earl in Scotland in· 
conduct He is prohibited by very an- volving the right to exerci~e judicia! or 
tient statutes from selling his office or the executive functions, nor did that utle, 
profits of any part of it like the authority of the sheri:fl; bear a?Y 

The liability of the sheriff for breach reference to the boundaries of the shire 
or neglect of his duties is a frequent or to any other territorial allo~~nL 
source of litigation. Few assizes occur The terms of the Act for abohsh~ng 
without actions being brought against heritable jurisdictions in S~otland, which 

_ him for illegal arrests or levies, or for will be noticed below, might encourage 
wrongfully abstaining from executin"' the the supposition that t~~y "'.ere fonnded 
process addressed to him. Thus th~ de- on the idea of the shenff bemg a depute 
cisions affecting him are numerous and or subordinate officer, if it were not pretty 
complicated, and there are many treatises clear that the structure of that Act ~as 
concerning the office, of which Dalton's in some mearnre affected by a c~nfusion 
'Office and Authority of Sheriff' (1682), between the office of high sheriff mE~r 
is the most relied on. land and that of sheriff in Scotland. 1.; 

(Spelmau's Glossary, articles 'Gra- Act viewing the appointment of asbeJ\· 
phio,' 'Comes,' 'Vice-Comes;' Coke pri~cipal or hi"'h sheriff from among! e 
upon Littleton, Hargr. and Thomas's unprofessional 

0
gentry, and of the ac~ng 

("dition, vol. i. ; Bacon's Abridgement · judicial officer from the legal profe~J~, 
Pal grave's Rise and Progress ef t/,~ provides that "it shall not be lawfu 0

: 

En9lish Constitution, i.) any principal or high sheriff or ~te~~ 
SHERIFF (SCOTLAND). In Scot- in Scotland personally to judge !n hi y 

land the duties of the sheriff are not, as in cause civil or criminal, within ~18 ffi ~ 
England, almost entirely executive. He or st:wartry in virtue of such his 0 ce: 
exercises an extensive judicial authority, any law or usa<>'e in any ways to tlie tr°°· 
a_nd a large portion of the general litiga- trary uotwith~nding." (20 Geo. ri~: 
t10n of the country proceeds before this 43 § 30.) By the same statute the P 
class o~ local judges. In earlier times his ci~al or high sheriff cau only be a~ 
authority .appears to have been merely of pointed during pleasure, o~ for 8 pert to 
an executive character, and, appointed by not exceeding a year. It is not easy 
the crown, he was the person to whom the discover how such a uomiual office.came

1 ·ts · · ualiY 11·as 1n exroya wr1 , ISsmng from the supreme into existence if it act AL 
courts, :were usually directed. Ile was . istence befor; the passing of the ~e 
th_e ?rdmary conservator of tht: peace i Tlie commissioners who reporte~ on !8 
w1thm the 1.ocal limits of his authority. \ courts of justice in Scotlan.d JD /!ny. 
!fe ~as an important fiscal officer, hav- , stated that they could not dJscove rivi· 
~ng m the general case the duty of levy- , functions which it was the duty or P 
mg th~ feudal casualties, forfoitures, and lege of the holder of that o!lice '.rsf:S 
<>t!1er. items of r.evenue; and hy statute. form; and in refcren~e to the pro' 
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of the Act, they say "It is to be noticed 
that his majesty's right of appointing an 
officer called a principal or high sheriff 
was not touched by the statute of George 
II., although it was no longer competent 
to confer such an office lteritably. These 
appointments continued to be made sub
sequent to the statute, and it was well 
known that commissions of this kind 
have, even in very recent times, been 
granted by the crown, for purposes of the 
necutive government, and connected with 
the office of lord-lieutenant. But what
ever may have been the views of the 
legislature as to the proper ministerial or 
other functions of such an officer in time 
coming, it is certain that by the enactment 
referred to the whole judicial powers of 
the ordinary magistr:i.te for the county 
are thus expressly reserved and excepted 
from any grant to be thereafter made 
of the office of sheriff in this part of the 
k1~gdom. And these provisions were in 
strict conformity with the previous and 
most ancient state of the law.'' The Act 
above referred to, generally called the 
Jurisdiction Act, was passed for the pur
pose of abolishing all those remnants of 
the feudal conrts of Scotland which were 
hereditary, or in any other shape of the 
n~t~re of property; of bringing all ju
d1c1al offices within the appoiutment of 
the crown, and their holders under re
~pousibility to the public. It was passed 
m consequence of the insurrection of 
1745, and it is the point from which we 
~av~ to date the equal administration of 
JUSl!ce i~ ~.cotland. By the same statute, 
the sheriff ~s authorised to appoint one or 
m?re Substitutes. This was iu conformity 
with o_ld practice, by which the sheritt; 
who might not himself be trained to the 
l~w, generally appointed a legal practi
tioner to act as his substitute. At the 
present day there is a substitute in every 
county, and in the lar"er counties there 
a:e two or more. llgth the sheriff and 
~is substitute are lawyers, but the latter 
IS the local resident judge, the former 
eenerally frequenting the courts in Edin-
urg~1, where he hears appeals from his 

r!hShtute, and making occasional visits to 
118 county. Bv the Jurisdiction Act it 
was ·A.d • 'd prov1w• that each sheriff should 
resi e iu his county during four months 

in each year. This provision fell into 
desuetude, aud it became the usage for 
such sheriffs as continued to I\j;actise at 
the bar to remain in Edinburgh, while 
the greater portion,. who had given up or 
had not obtained practice, resided at their 
couutry seats, or wherever choice or con
venience dictated. This circumstance 
was the object of much animadversion by 
the friends of law reform, and a wide 
difference of opinion was expressed on 
the matter, some maintaining that the 
sheriff as well as his Substitute ought to 
be a resident judge, while, in the words_ 
of the Report above cited, the former 
(who is styled Sheriff Depute) in Edin
burgh " was in some degree counte
nanced by high legal authorities, who 
consider the attendance of the sheriffs
depute in the court of session, during the 
sittings, to be more useful than a literal 
adherence to the statutory rule.'' It has 
been supposed that such an attendance 
tends both towards a higher 'degree of 
ll'gal learning in the sheriffs and to uni
formity of practice being promoted by 
their occasionally consulting each other. 
It was very clear, however, that it was 
disadvantageous to the public that there 
should be any of these judges who neither 
reside within their counties nor at the 
fountain of Scottish legal learning iu 
Edinburgh, and by the I & 2 Viet. c.. 
119, it was enacted that each Eheriff ap
pointed after the 31st of December, 1838, 
shall remain in attendance on the court of 
session, but shall hold eight courts in his 
county during the year. The sheriffs of 
Edinburgh and Lanark are exempted 
from attendance on the court of session, 
in the understanding that the busiuess of 
their respective courts is rnflicient fully 
to occupy their time. It may be meH· 
tioned that many law reformers main
tain that these two sheriffships are a 
type of what the others ought to be. The 
iHcumbcut:; receive much higher salaries 
than th~ other shcriffS, and have their 
time fully occupied. It has been held 
that, in regard to the other counties, in
stead of appointing perwns who are en- . 
deavouring to have business at the bar, 
and giving them duties which ouly oc
cupy part of their time, and salaries for 
which they would not generally agree tv 
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give up their profession, it would be wiser 
to unite several counties together, and 
employ lawyers with salariet!' equal to 
the full value of their whole time, to 
these enlarged districts. These various 
opinions were very actively discussed 
from ten to fifteen years ago, but it is 
now pretty clear that it is in the persons 
of the sheriffs-substitute, or permanent 
local judges, that the public look for the 
beneficial working of the system. In 
civil questions an appeal lies (without 
new pleaclings) from the sheriff-substitute 
to the sheriff, but wherever the former is 
a sound lawyer and an industrious man, 
the privilege is seldom used. The salaries 
of the sheriffs-substitute have lately been 
raised, according to a sound policy advo
cated by many of the most cautious and 
economical politicians of the country ; 
they average at present about 45Cl. The 
salades of the principal sheriffs vary 
widely, but the whole amount of their ag
gregate incomes, as returned to parlia
ment in I843(ParliamentaryPapers, 2i0), 
when divided by their whole number, 
gives 551/. to each. From the state in 
which the profession of the bar of Scot
land has been for the past ten years, 
several of its members have been in
duced to accept the office of sheriff
snbstitute as vacancies have occurred. 
J<orruerly the office fell to country prac
titioners, who, not quite contented with 
the emoluments, eked them out by private 
practice; a state of matters seriously de
trimental to the equal administration of 
justice, In some instances, even retired 
officers in the anny or unprofessional 
country gentlemen were the best qualified 
persons who would un<lertake the office, 
By the Act of l & 2, Victoria, it was pro
Tidell that no sherifi~substitute should act 
as a law-agent, conveyancer, or banker. 
By the same Act it was provided that 
though the sheriff-substitute should con
tinue to be appointed by the sheriff, he 
should not be removable, except with the 
consent of the lord president and lord 
justice clerk of the court of session. In 
terms of the same Act, the substitute 
must i;iot be al:s<;nt from his county more 
than six weeks m one year, or more than 
two weeks at a time, unless he , obtain 
i4e consent of the sherifi; who must tllen 

act personally or appoint another substi· 
tnte. It may be observed, for the sake of 
preventing some confusion which the 
phraseology of the statute law in relation 
to sheriffs may occasion to the general 
reader, that in one or two instances, as in 
that of Kirkcudbright, the person who 
exercises the functions of sheriff is called 
the Stewart. This designation owes its 
origin to certain peculiarities of territorial 
tenure which cannot be briefly explained 
and are subject to doubt and dispute. 
After the Reformation, the sheriffs were 
general! y appointed commissaries of the 
local commissariat districts which most 
nearly conformed with their respective ju
risdictions, and in 1823 ( 4 Geo. IV. c. 9i) 
the commissariat functions were appointtd 
to be merged in those of the sheriff. 

The jurisdiction of the sheriff !n civil 
matters does not extend to questions re
garding heritable or real property. By 
the l & 2 Viet. c. 119, jurisdiction i~.all 
questions as to nuisa11c~ or damage. ar1smg 
from the undue exercise of the rights of 
property, and as to senitudes, was spe
cially conferred on him. He ('llllnol 
judge in actions which are decla1:atory 
of rights, or which are of a resm55?ry 
nature-for the purpnse of nulhfpng 
deeds or legal proceedings. In oth~r 
respects his jurisdiction extends to all 
actions on debt or obligation, without 
auy limit as to the importance of the 
interests involved. He does not act h~ a 
jury, though it appears that such.an Ill· 
stitutiou was formerly connected with tlie 
civil jurisdiction of the sheriff. He ha> 
authority by special statute summarily to 
decide small debt cases, i.e. cases w.here 
the pecuniary value of the matter at issue 
does not exceed a hundred poundsScots,o~ 
8l. Gs. 8d. When he acts in the small debts 
court he makes circuits through his 
county ; his ordinary court is stationa~f 
By railway statutes and other acts 
local administration special functions a~-e 

1. d ID
frequently conferred on um'. au •ll' 
the clauses for taking lands he 1s usua l 
appointed to act as presiding judge wit'~ 
a jury is appointed to be ernp,anne viz: 
By two Acts of the l & 2 \ 1ct., 
caps 114 aud 119, much was done 10 

· · · the vrac·clear up and render efficacwus . !JC 
tical administration of, the powers of 1 
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sheriffs. They were enabled, by indor-1 duties, &c., of freighters and passengers• 
sation, to put the writs from other sheriff
doms in force in their respective conn-
ties, and were invested with increased 
powers for putting their judgments and 
other proceedings in execution. The de
cisions of the sheriff, when no proceed
ings have been taken to enforce them, 
may be carried into the court of session 
by advocation. 

The authority of the sheriff in matters 
criminal is practically to a great extent 
measured by the proceedings of the crown 
lawyers, in leaving prosecutions to pro
cced before his court, or removing them 
to the Court of Justiciary. It is not very 
c.learly to be traced how far, in old prac
t1ce, the sheriff's jurisdiction was inferior 
to that of the Court of J usticiary: he 
h~d undoubtedly the power of punishing 
with death, though it has been long dis
~sed. The power of transporting, which 
is of comparatively late introduction, he 
never possessed, not having any criminal 
~uthority beyond his county. By degrees 
it. ci:me .to be considered that the juris
diction 111 the four pleas of the crown-
m~1~der, rape, robbery, and wilful fire
ra1smg, was exclm;ively in the higher 
court. Important cases in the sheriff 
court are tried by jury. In more trifling 
matters t~ie sheriff performs the functions 
of a police magistrate. In these cases 
the puui~hment must not exceed a fine of 
10[. or sixty days' imprisonment (9 Geo. 
IV. c. 29). There is an intermediate 
systen.1, by which the sheriff may try
!11o;e nnportant cases without a jury, but 
it is so encumbered with formalities
among.others, a written authentication of 
~he evidence-as not to hold out much 
mducement for its practical adoption. 

SHIPS. The law of Englaml relating 
to merchant ships and seamen is partly 
founded on principles of maritime law 
common to the whole civilised world, and 1 

1 

partly on acts of parliament. The sub
~eet may conveniently be divided into 
our parts: 

· h'l. That relating to the ownership of 
6 1ps and its incidents. 

2: T? the persons employed in the 
nav1ga;1on, &c., of merchant ships. . 

3. 1 o. the carriage of goods and pas
sengers m merchant ships, the rights and 

of owners and their servants. 
4. To the employment and wages, &c., 

of merchant seamen. 
I. A ship bdongs to those at whose 

expense it has been built, but it may pass 
into other hands by purchase, hy the 
death or bankruptcy of the ·owners, or 
by capture by an enemy. The general 
law relating to chattels applies to ships 
with certain modifications. A sale by a 
party who has the mere possession of a 
ship can in no instance vest the property 
in the purchaser. The master, except 
when the clearest necessity exist~, cannot 
sell the ship which he cemmands. Even 
if he be a part-owner, his sale is valid 
only so far as his own part is concerned; 
and in the case of a registered ship, even 
supposing him to have an authority from 
the owners to sell, still he must observe 
the forms prescribed by the registry acts. 
A necessity for a sale may arise when the 
ship is in a foreign country, where there 
are no correspondents of the owners, and 
the master is unable to proceed from 
want of repairs, and no money can be ob
tained hy hypothecating her or her cargo. 
In case a sale under such circumstances 
should be litigated, the proper questions 
for the jury to determine are, whether 
such a necessity existed as would have 
induced the owner himself, if he lrnd 
been present, to sell; and whether the 
actual sale has been made bond fide. No 
inquisition by any court abroad in such 
matters is conclusive upon those who~e 
property is in question. The property m 
a ship is now always proved by written 
documents; and by means of these the 
property in any ship may be conveyed. 
But when actual possession is possible, a 
delivery of it is also necessary to convey 
a perfect title; otherwise, in the case of 
the hankrnptcy of a seller who is allowed 
to remain in possession, the property may 
 
vest in the assignees. Previous to the 
 
passing of the registry acts, 4 Geo. IV. 
 
c. 41, and 6 Geo. IV. c. 110, 3 & 4 Wm. 
 
IV. c. 55, the same consequences might 
 
have ensued from the continued posses
sion of the original owner, in the case of 
ships mortgaged or conveyed to trustees 
for the payment of debts. But by the 
42nd and 43rd sections of the last act, 
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provi;ions are made for a statement of 
the object and nature of the transfer in 
the book of registry, and for indorsement 
on the certificate of registry, by which 
such consequences are prevented. Enact
ments to the like effect are made in the 
bankrupt act, 6 Geo. IV. c. 16, § i2. 

In order to complete a title by capture, 
it is necessary that a sent~nce of condem
nation should be obtained in a court of 
the nation by whom the capture has been 
made. This court decides according to 
tlie general law of nations. [PRIZE. l 

Where repairs have been done, or ne
cessaries supplied to a ship, the legal 
owners, upon proof of their title to the 
ship, are primd jacie presumed to be 
liable. But this presumption may be re
butted by proof that they were done or 
supplied under the authority and upon 
the credit of another. The question to 
be decided, in order to determine the 
liability is, upon whose credit the work 
was done or the necessaries supplie<l. If 
a ship is let out for hire, the owners are 
no more liable for the work done by order 
of the hirers, than a landlord of a house 
would be for work done by order of his 
tenant. Like observations are applicable 
with respect to the liability of mortgagees 
and charterers. 

A variety of privileges of trade are 
confined to ships either of British build, 
or taken as prizes in war, &c. The first 
statute passed with a view to effect this 
object was 26 Geo. III. c. 60. Other 
statutes, 4 Geo. IV. c. 41, 6 Geo. IV. c. 
110, and 3 & 4 Wm. IV. c. 55, were sub
sequently passed for the same purpose. 
The object of the legislature has been to 
confine the privileges of British ships to 
ships duly registered and possessing a 
certificate of registry. No ship is to be 
considered a British ship unless duly 
registered and navigated as such. There 
are some exceptions from this enactment: 

_ 	 1, British-built vessels under 15 tons bur
den? a~d manned by British subjects, 
nav1gatmg the coasts and rivers of the 
l!nited Kingdom or of the British posses
sions abroad; 2, British-built vessels 
owned and manned by British subjects, 
~ot m~re than 30 tons burden, employed 
rn fishmg or the coast-trade about New
foundland, Canada, &c. ; and, 3, Ships 

built at Honduras, which. under C€rtain 
circumstances, are entitled to the pril'i· 
leges of British registered ships. The 
registry of a ship is not compulsory; the 
only consequence of non-registry is, that 
a non-registered ship can eujoy none of 
the privileges of a British ship. No 
ships can be registered which are built 
elsewhere than in the United Kingdom 
or in some of its colonies or dqien
dencies,'or have been condemned as prize, 
&c., or as forfeited for breach of the laws 
relating to the slave-trade. They must 
also wholly belong to British subjects 
who re&ide within the British dominions, 
or are members of some British factory, 
or agents for some house carrying ?n 
trade in the United Kingdom. A re~ 
tered ship may cease to enjoy the pr!Vl· 
leges of British ships, by sale under ti1e 
decree of a court for benefit of the owners 
in consequence of being stranded, by cap
ture, by repair to the amount of 2Vs. per 
ton in a foreign country, unless she was 
sea-worthy when she left the British do
minions, and the repairs were necessary 
for her return. Every ship is considered 
to be divided into 64 equal parts, and no 
individual or partnership firm can be 
registered as owner or owners of Jess 
than a 64th part. Proper officers, who 
generally are the officers of cu~toros on 
the spot in question, are appointed for 
the purpose of making the registry and 
granting certificates of registry t? the 
owners. The registry and certifica!e 
must be made at the port to which a ship 
belongs, which is that port at or near 
which the owner resides who takes the 
oath required by the act. The certificate 
states the name, occupation, and residence 
of each owner, and the share or shares 
which he holds, the name of the master, 
the name of the ship and of her por~ the 
time and place of her build or condemna· 
tion, the name of the surveying·o.fficer, 
her tonnage, and it contains a particular 
description of her in other respects. ~n 
the back of the certificate are stated e 
names of the owners, and the share or 
shares held by each. The name of the 
ship cannot afterwards be altered. Whe.n 
the property in a ship or any part of it 1{ 
transferred, it must be done by a bill 0 

sale, which recites the contents of the cer



SHIPS. [ 695 ] SHIPS. 

tificate. The property in the ship is not 
conveyed until the instrument has been 
produced to the proper officer at the port 
where the ship was registered or is about 
to be registered afresh. The officer then 
makes a registry in accordance with the 
altered circumstances of ownership, and 
indorses them on the certificate; of this 
he must give notice to the commissioners 
of customs. The transfer is rendered 
oomplete by an indorsement on the bill 
of sale certifying the entry in the registry 
and the indorsement. If the master of a 
ship is changed, notice of it must be given 
to the proper authorites, and a memoran
dum and indorsement of the change must 
be made in the registry and on the certi
ficate. If a certificate is lost, a fresh 
registry must be made for the purpose of 
granting another; and the same form is 
necessary in case of any alteration in the 
s~ip which creates a variance in the par
ticulars stated in the previous registry. 
The only conclusive evidence of owner
ship of a ship is the registry and certifi
cate; ~ut a production of the registry 
alone is not even primu jacie evidence to 
render a party liable as owner of a ship. 
There must be some proof either that he 
has caused his name to be entered, or has 
assented to its entry; neither is it evi
dence to support an allegation of title by 
the party _producing it; as, for instance, 
I? prove mterest in a plaintiff in an ac
tion on a policy of insurance. 

Where a ship is the property of seve
ral part-<>wners, the rules of most nations 
~ave made provision for the administra
tion of the joint property in case of a dis
agre;-~ent as to the management among 
th~ JOl~t:iwners. The English law con
?1ns Slffi1lar provisions. The majority 

. m, va}ue are authorised to employ the 
ship upon any probable desi"n ·' but 
~hey are only entitled to do so ;po'n giv
mg se_eurity to the minority in a sum 
~qua[ 1ll value to the united shares of the 
catt~r.. The mode of obtaini11g this se
unty is by procuring a warrant from the 

c~~rt of Admiralty for the arrest of the 
\ 1P· . A~er the security has been given, 
t e m1nonty bear no share either in the 

. expen~s or profits of the adventure. If 
no application of this kind is made to the 
court, the minority ought expressly to 

give notice of their dissent both to their 
joint-owners and all other parties engaged 
in the proceedings, and they will then be 
relieved from the necessity ofcontributing 
in case of a loss. If they take no steps of 
the kind, their joint-owners, as in the case 
of partnership of any other chattel, will 
not be responsible to them for any con8e
quences short of an absolute destruction 
by their means of the ship. The same 
proceedings are proper to be taken where 
the joint-owners are equally divided in 
opinion, or the minority have obtained 
possession of the ship. One part-owner 
may make the others liable for repairs, 
&c., done at his order: the usual practice, 
however, is for the part-owners to unite in 
appointing one person as a general agent 
for them all. This person is styled the 
ship's husband, and his duty, when not 
specially defined, is to attend to all mat
ters connected with the outfit ;and 
freighting of the ship. It is not, however, 
within his authority to effect an insur
ance. If he makes any advances he can 
sue those part-owners on whose behalf 
those advances are made for what is due 
to him. In case of disagreement among 
the part-owners as to the settlement of 
the accounts conceruing the expenses and 
earnings of a ship, the ordinary remedy 
is by a suit in equity. 

2. As to the persons employed in the na
vigation, g-c., of ships.-The master is the 
commander of the ship; he has the sole 
management of it. He is .responsible f?r 
any injury done to the ship or cargo m 
consequence of his negligence or iucom
petence. The master of a British ship 
must be a British subject, and three-fourths 
of the crew must be British seamen; to 
this rule there are some exceptions and 
limitations. 

The master can bind the owners by en
tering into engagements relative to the 
employment of the ship. Such engage
ments are of two kinds :-1. A contract 
by which t11e. whole ship i~ let to hire 
during an entire voyage, which; generally 
is accompJi,hed by a sealed mstrurnent 
called a charter-party. 2. A contract 
with distinct persons to conve;r t~e goods 
of each, in which case the ship 1s called 
a general ship. Such contracts made by 
the master are legally considered to be 
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made by the owners who employ him; aud Ithe owners liable. If the sums secured 
in either case they or the master are liable 
in respect of these contracts. If the char
ter-party is made in the name of the mas
ter only, it will not support a di!'('ct action 
upon it against the owners. Still if the 
contract is duly made, and under such cir-
stances as afiol'd either direct proof of au
thority or evidence from which such au
thority may be inferred, the owners may 
be made responsible either by a special 
action on the case or by a suit in equity. 
The master can also reu<ler the owners 
liable for repairs done and provisions 
and other things furnished for her use, or 
for the money which he has expended for 
such purposes. In this case also the re
medy of the creditor is against the mas
ter, unless by express contract the owners 
alone are rendered liable, and also against 
the owners. A party who has <lone the 
repairs upon a ship has a right to retain 
the possession of it until his demands are 
paid; but if he gives up possession, he is 
on the same footing as. ot_l1er creditors. 
·when, however, the slup 1s abroad, aml 
the necessary expenses cannot otherwise 
be defrayed, the master has the same 
power which the owners or part-owners 
to the extent of their shares under all 
circumstances have, to hypothecate the 
ship aud freight as security for debts con
tracted on behalf of the ship. The con· 
tract ofhypothecation is called a contract 
of ?ott~mry, ?Y which the ship upon its 
arnval 111port1s answerable for the money 
advanced, with such interest as may have 
been agreed on. [BoTTO~IRY.] By such 
hyi;othecation ~he er,e<litor acqu!res a 
claim on the ship. ''hen the claim has 
been created by the master abroad, it may 
be ~nforced . by suit in the Admiralty; 
but 1f the slup has been hypothecated by 
the ownt>rs at home, the patties can only 
have recourse to the common law or 
equity courts. The Admiralty and courts 
of equity will recognise the interest of 
the assig"'lee of a bottomry bond, though 
a~ common law he ca~not sue in his own 
name. When money IS lent on bottomry, 
the owners are not personally responsible 
T~e credit is given to the master and th~ 
ship, an~ t~e remed>: is against them 
only · Sti~l if a party is not content with 
such secunty, the master may also render 

by the bond are not repaid, an application 
must be made to the Court of Admiralty, 
founded on the instrument of contract 
and an a!iidavit of the fads, upon which 
a warrant issues to arrest the ship, and the 
persons interested are cited to appear he· 
fore the court, which then decides what 
is to be done. If the necessary amount 
of money cannot be raised by hypothe
eating the ship aud freight, the master 
may also sell part of the cal'go or pledgt 
it. 

The whole of the services of the master 
are due to his employers; and if he oe
cupy himself on his own account, and the 
mouey earned by him is paid to his em· 
ployers, they can retain it. It is his duty 
to give information to the owners of every 
matter which it may be material for them 
to know. 

The"i & 8 Viet. c. 112, entitled 'An 
Act to" amend and consolidate the laws 
relating to l\forchant Seamen and for 
keeping a Register of Seamen' repeals 
the 5 & 6 ·wm. IV. c. 19, except so faras 
such act repeals the acts thereby repealed, 
and except so far as relates to the ~sta· 
blishmeut, maintenance, and regulat_10ns 
of the office called •The General HegL1ter 
Office of Merchant Seamen.' This ne~ 
act contains the regulations as to ~e 
hirino- of seamen, their rights and dulles. 

3. 
0
0ftlrn Can-iage ef Goods'a11d Pf!-.. 

sengers, g-c. The c~ntract~ under which 
goods are conveyed m a ship are tlie con· 
tract by charter-party and the contract 
for their conveyance by a general 6~1P· 
A charter-party is " a contra?t ~y which 
an entire ship, or some prmc1pal parl 
thereof. is let to a merchant for the con· 
veyance of goods on a determined voyage 
to one or more places." A charter·pa•tb 
is a written instrument, genera!ly, !houge
not necessarily under seal, which is ex 
cute<l by the o~ners or the master, or thd 
owners and themasteroftheone part,an 
by the merchant or his agent o~ the 0.th~ 
part. The word charter-pai:ty i~,derired 
from two words clwrta part.ita, divid 
charter" because the duphcates of the 
agreem~nt were formerly written on one 
piece of paper or parchment and after
wards divided by cutting through some 
word or figure so as to enable each party 
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to identify the agreement produced by 
the other. If the charter-party is by 
deed, and execute<l by the muster, and 
the owners al'e not parties to it, they can
not bring a direct action upon the instru
ment; indeed, the owners can never bring 
an action upon it unless their names ap
pear as.the parties executing it. But an 
action may iu all cases be brought against 
the owners for a breach of their duties 
generally as ship-owners relating to mat
t.ers not inconsistent with the terms of the 
charter-party. The charter-party states 
the port or ports of destination and the 
freight to be paid, which may be either a 
gross sum or so much per ton, or so much 
for each tub or cask of goods. If the 
agree1~ent is not to pay a certain sum for 
the entire ship, or a certain portion of it, 
but to pay so much per ton, the mer
chant generally covenants to load a fixed 
atnount or a full cargo. The merchant 
may load with his own goods or those of 
others, or he may underlet the ship alto
gether, The master or owner usnally co
venants." that the ship shall be tirrht and 
staunch, furnished with all nec~ssaries 
for t?e intended voyage, ready by a day 
appo~nted to receive the cargo, and wait a 
certam number of days to take it on board. 
T~at ~fter lading she shall sail with first 
fair wmd and opportunity to the destined 
port (the dangers of the sea excepted), 
and there deliver the goods to the mer
chant or his assigns in the same condition 
they were received on board· and further 
th t d . ' ' sh~ urmg the course of the voyage the 
fuip_shal! b~ kept tight and staunch, and 

rmshed with sufficient men and other 
neces · d sanes to the best of the owner's en
eavours." The merchant usually cove

nants ~o load and unload the ship within 
a specified timeT . 
I' he owner of the ship has always a 
r:~~ on t.he goods in the ship, when the 
Ii tght is to be paid before or on the de

very at their place of destination of the 
~:isd, 0~deven, a~ Lord Tenterden him

eci ed (2 Barn. and Aid 603)
where ti · ·• ' d !' iere is "nothing to show that the 
p: ivery of the goods was to precede the 
m?rr:t o~ that hire." All difficulties 
th Y h avoided by inserting a clause in 
wheth a~ter~party which shall state 

er it is meant that the owner 

should have a lien upon the lading for 
his freight and expenses. The owner 
does not lose his right of lien by dt>posit
ing the lading in a puulic warehouse, 
provided he gives notice that it is to be 
detained until his claim for freight is 
satisfied. 

As to DE~!URRAGE, see that article. 
·when a ship or a principal part of it is 

not let out by charter-party, the owners 
contract with several merchants re
spectively for the conveyance of their 
goods. A ship so employed is called a 
general ship. The terms of the contract 
appear from the instrument called a bill 
of ladinr1. [BILL OF LADING.] 

The ~rnster has authority over the 
pas~engers as well as over the crew. A 
passenger may quit the ship, but while 
he remains on board, he is bound in case 
of necessity to do work that is required 
for the service of the ship and to fight in 
her defence. If he thwart the master 
in the exercise of his authority, or other
wise misconduct himself, he may be put 
under restraint or imprisoned. If a pas
senger feels himself aggrieved by the 
manner in which he has been treated, he 
may bring an action against the master, 
aud it will be for the jury, under the 
direction of the judge, to say whether he 
has any ground for complaint. In _ad
dition to this general right of act.Ion, 
several statutes have been passed to 
regulate the conveyance of passengers. 
The 6 Geo. IV. c. 116, relat(·S to ships 
carrying passengers from places in the 
United Kingdom to places out of.Europe, 
and not within the Straits of Gibraltar. 
It regnlates the proportion of pas?engers 
carried to the tonnage of the ship, pro
vides security for the sea-worthiness. 
cleanliness, &c., and proper storing of 
the ship, for the presence. of a surge?n 
and medicines, for the delivery of a hst 
of passengers to the collector of customs 
at the port of departure, and atta?hes 
penalties to a violation of the regnlat10ns 
which it contains. Ships in the service 
of the crown, or the post-master-general, 
or the East India Company, or bound to 
the Newfoundland fisheries or the coast 
of Labrador, are excepted from the opera
tion of the act. As to the statutes con
cerning passengers who emigrate, see 
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EMIGRATION, p. 831. The 5 & 6 Wm. IV. 
c. 53, subjects the master to a penalty in 
cases of his improperly landing pas
sengers at any place not contracted for, 
or wilfully delaying to sail ; aud provides 
for the maintenance of the passengers for 
48 hours after their arrival at the destined 
port. The 4 Geo. IV. c. 88, regulates 
the carriage of passengers between Great 
Britain an<l Ireland. If a passenger 
fails to pay his fare, the master or owners 
have a lien on his luggage for the 
amount. It is the duty of those who 
have contracted to convey, to do every
thing and be provided with everything 
necessary for the safe and expeditions 
accomplishment of the voyage; and if, 
through their failure to perform these 
duties, any damage results to the mer
chant, they will be answerable for it. 
At the commencement of the voyage the 
ship must be sea-worthy, tight, staunch, 
and sufficient, and properly equiwed 
with all necessary tackle. The ship 
must be also pl'ovided with a master and 
crew competent to command and work 
her, and also with a pilot when necessary, 
either from circumstances or from the 
law of the country. After the goods are 
!oaded, they must be properly guarded; 
if they are stolen while the ship is lying 
in some place within a country, the 
master and owners are re>'ponsible. 

It is the duty of the master, unless in 
ease of any usage which relieves him 
from such duty, to provide things neces
sary for the lading of the vessel, and to 
stow away the goods so that they do not 
injure each other, or suffer from the 
motion or leakage of the ship. The 
master must procure and keep all docu
ments, papers, clearances, &c., required 
by the_ authorities in respect of the ship 
and cargo; and he must abstain from 
taking or keeping on board contraband 
goods or false papers. He must wait 
during the t!me ap~ointed for loading the 
vessel, and, if reqmred,I also durin" that 
appointed for demurrage. He mu~ pay 
the charges and duties to which the ship 
is subjet:t. The statutes 3 and 4 Wm. 
1y. c. 52, and l and 2 Viet. c. 113, con
tam the enactments relative to what is 
necessary to be done in respect of the 
custom-house regulations by ships carry· 

ing goods from the United Kingdom be
yond seas. When all things are pre
pared, the voyage must be commenced as 
soon as the weather is favourable. After 
the commencement of the voyage, the 
master is bound, without delays, devia
tions, or stoppages, to sail direct to the 
port of destination. llut stress of weather, 
the appearance of enemies or pirates, or 
the presence of any urgent necessity, 
will-justify him in breaking through 
this i·ule ; and he ought to do so for the 
pm·pose of succoming another ship 
which he finds in imminent peril or 
distress. 

If the ship is lost, or the goods injured 
during a deviation, without any of these 
grounds of justification, the owner and 
master will be answerable .for the los.s to 
the merchant, even if it does not ap~ar 
to have been a necessary consequence of 
the deviation. If the ship during the 
voyao·e is so damao-ed that she is unable 
to p~oceed witho~t repairs, the m~ter 
may detain the cargo, if not of a pemh· 
able character, till the repairs ar~ made. 
If the cargo is of a perishable kmd, he 
ought to tranship or sell it, as may appear 
the most beneficial course. He may also 
in all cases, where the circumstances re
quire it, exercise a discretion as .to tran· 
shipping the cargo; as, for lll;'ta~ce, 
when the ship is wrecked, or m Jlll· 

mineut danger. . , 
Ilypothecation of a cargo, hke ~)po

thecation of a ship, is "a ple~ge without 
immediate chan"e of posses;10n." The 
party to whom the goods ai:e hypothe
eated immediately acquires a right to have 
possession of them them if .the mone~ 
advanced is not paid at the time agree 
on. This power of the master undcl~ 
circumstances of urgent necessity to 5 

or hypothecate the goods mus~ be exd 
ercised with great circumspec!l?n; .find 
the exercise of it can only be 3ust1Jd 
when it is consistent with what wo d 
have been the conduct of a discreet an 
able man under the circumstan:· 
Where goods have been hypoth~ca f 
the merchant is entitled, on the arr~val 0t 
the"ship at its destination, to r~eeiveh 3 

his ·option either the sum for which t ,~ 
were hypothecated, or their market pr~ 
at that place. During the voyage e 
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master is bound to take every i;ossi ble 
care of the cargo, and to do all things 
necessary for its pre&ervation, and he and 
the owners will be answerable for all 
damage which might have been avoided 
by the exercise of skill, attention, and 
forethought. When the ,·oyage is com
pleted, the master must see that the ship 
is properly moored, and all things done 
relative to her which are required by the 
law or usages of the country. The 
stattite 3 aud 4 Wm. IV. c. 52, contains 
the regulations relative to customs to 
which it is necessary to conform in this 
C-Ountry. Upon payment of freight aml 
the production of bills of lading, the 
cargo must be without delay delivered to 
the parties entitled to receive it. In the 
case ?fa general ship, the usage "often 
preva1ls for the master, before delivery, 
to take security from the merchants that 
~hey will pay their share of average after 
It shall have been adjusted. [AVERAGE.J 
If the freight due on any goods is not 
ready to be paid, the master may detain 
the goods, or any part of them. The 
goods may be detained either on board 
the ship or in any other safe place. 

When the master is compelled, by an 
act of parliament, to land the goods at 
any pa:ticular wharf, he does not thereby 
part with the possession of the goods. and 
consequently does not lose whatever ri"ht 
he may have to detain them. If go~s 
are sold by the custom-house officers 
bef?re the freight is paid, the master is 
entitled ~ r~ceive the first proceeds of 
the ~all!' In discharge of the freight. In 
'oreign countries, where any accidents 
~ve occurred to frustrate or interfere 

'with the o?jects of the voyage. or any one 
of th~ parties to the contract feels himself 
~ggneved by the conduct of any other it 
~~i Cll;Stomary to draw up a narrative' of 
Te. Circnms.tances before a public notary. 
£hi~ narrative is called a protest, and in 
oreign courts is admissible in evidence, 
eve~, as it would seem, on behalf of the 
~arties. ~y whom it is made. In our 

dents over which man has no control, 
such as "lightning. earthquake, and tem
pest." The ."perils of the sea," inter
preted strictly, apply only to the dangers 
caused merely by the elements, but these 
words have received a wider application, 
and in litigated cases the jury, after hear
ing evidence as to the usage which pre
vails among merchants, will determine 
what interpretation has been intended to 
be given to them. Juries have deter
mined that the taking of ships by pirates 
is a consequence of the perils of the sea; 
and the verdict has been the same where 
the loss was caused by collision of ;two 
ships without any fault being attributable 
to those who navigated either of them; 
and also where the accident was caused 
wholly by the fault of those on board an
other ship. But all cases in which the 
loss happens by natural causes are not to 
be considered as arising from the perils 
of the sea. If the ship is placed in a dan
gerous situation by the carelessness or 
unskilfulness of the master, and is in con
sequence lost, this is not a loss from the 
perils of the sea, although the violence of 
the elements may have been the imme
diate cause of it. If a ship is reasonably 
sufficient for the purposes of the voyage, 
the master will not be liable for a loss 
arising from the perils of the sea, because 
a ship might have been built strong 
enouo-h to resist them. By the 26 Geo. 
III. ~. SG, owners are relieved from los~es 
proceeding from fire, and also from the 
robbery, theft, or embezzlement of" gold, 
silver, diamonds, watches, jewels, or pre
cious stones," unless at the time of ship-
pin"' them their quality and value are 
made known in writing to the master or 
owners. The "restraint of princes and 
rulers" is understood to mean a really 
existing restraint, not one which is anti· 
cipated, however reasonably or hone~tly. 
By the civil law, and also by the antle?t 
common law of England, the owners, m 
case of their being liable .for any _loss to 
the shippers, were responsible to Its full 

bou~ts It .1s not admissible on their behalf. amount. By the laws, ho~ever, o~ n;iost 
ut 18 e~Idence against them. nations their responsibility ts now lnmted 
Certain circumstances operate as an Ito the value of the ship and freight. The 

~~~use to the master and owners for non- first statute which was passed on .the sub
Go ~;n.ent of their contract. "The act of ject was 7 Geo. II. c. 15, which was 

d IS understood to mean those acci- followed by the 26 Geo. III. c. 86, and 
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the 53 Geo. III. c. 159 supplied some de
ficiencies in the former statute, limiting 
the responsibility still further than the 
first statute had done. The last statute 
applies only to registered ships, and as to 
them may be considered as containing 
almost all the law upon the subject. By 
this act the responsibility is limited to 
the value of the ship and freight. It 
contains also provisions for the distribu
tion, by means of an application to a 
Court of Equity, of the recompense due to 
the several parties entitled, where more 
than one claim, aud directions as to the 
mode of calculating the value of the! ship 
and freight. It does not extend to vessels 
employed solely in inland navigation, 
and none of the acts apply to lighters or 
gabhcts. In cases where ships receive 
injury from colfaion with each other, the 
maritime law, which is acted on in the 
Court of Admiralty, differs in one re>pect 
from the luw of J<:ng!and. Where the 
collision has occurred without any fault 
on either side, as, for instance, from a 
tempest, each party must hear the injury 
which he has sustained. Where it hap
pens wholly from the fault of one ship 
only, her owners are liable, as far as the 
value of the ship and freight:, to which, 
by 53 Geo. III. c. 159, their liability is 
limited, for the amount of injury caused 
by their own conduct. Thus far the laws 
are in accordance with each other. If 
the collision has been caused by the faults 
of both ships, then, according to the law 
of England, eaC"h party must sustain his 
own loss. But by the maritime law the 
loss occasionPd is after computation di
vided equally, and the owners of each 
ship sustain half. 
. By 1 & 2 Geo. IV. c. 75, s. 52, where 
damage has been done by a foreign ship, 
a judge has power to order the ship to be 
arrested, until the master, owner, or con
signee undertake to become defendant in 
any action for the damage, and give se
curity for the damages and costs songht 
to be recovered. 

The merchant must use the ship only 
for la~ful _Purposes, and .not do anything 
for which it may be forfeited or detaiued 
or the owners made liable for penalties'. 
In case of any violation of the agreement, 
by employment of the ship for purposes 

·~~~~~~~~~~~~~~-

other than those contemplated, or failure 
to perform the terms as to lading, &c., 
the amount of compensation, in case of 
dispute, is determined, as the circum· 
stances of the case may require, by a jury. 
The words primage and average, which 
appear in the bill of lading, mean, the 
first, a small sum paid to the master; the 
second, as there used, certain charges, 
varying according t? the usage of dif· 
ferent places, for towmg, beacouage, &c: 

When an agreement for conveyance is 
expressed in the general form, or when 
there is no actual agreement, but only one 
implied by law from the circumstances of 
the case, there results from it a duty upon 
the master and owners, firstly, to deliver 
the goods at the place of destination, whe
ther the ship is hired by the voyag~ or by 
the month. It is only by the entire ~er· 
formance of this duty that they can e1~utle 
themselves to the payml'nt of freight 
The parties may, however, so express the 
contract that the payment of all or par! of 
the freight may be made before or during 
the course of the voyage. Although pe;· 
haps in such case the word freight is usedm 
a sense which does not properly belong to 
it; strictly speaking it means only money 
accruing for the conveyance of goods m 
consequence of their delivery at th~ plai;ti 
of their destination. "'here a prov1s10n 1£ 
made by the contract _for paymel!t o 
freight at the place of shipment, th~ quef 
ti on has arisen whether the meamng 0 

the parties was that the sum should be 
paid at all eveuts on delivery of the goods 
on board whatever might afterwards be
fall theU:; or whether it was m~rely to 
point out the place of payment Ill case 
the freight should become due by reasof 
of the arrival of the goods at the por! 0 

destination. In all such cases the iutenti~n 
of the parties must be interpreted by t ~ 
jury from the words and circumstances 0 

the contract and the usages of the place 
where it wa~ made. The same observa· 
tion will apply to cases where monerh~ 
been advanced by the merchant, an 11 is 

· t be con·disputed whether the mouey is o f h 
sidered as a loan or part payment 0 tht .; 
frei,,ht. The owners will not lose. ei 
right to freight by a mere inten11pt1d ~r 
suspension of the voyage not cause Y 
their own fault, as by capture and recap
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lure, if the goods be ultimately delivered 
at the place of destination. Where the 
contract of conveyance is by charter
party, under which the merchant has 
agreed to pay a certain sum for thewhole 
or the principal part of a ship, that sum 
will be payable even although he has not 
supplied enough for a full lading. If he 
has undertaken to furnish a full cargo, 
and to pay a certain sum per ton or per 
bale, he will in like manner nnder similar 
circumstances be bound to pay for as many 
tons or bales as the ship, or part hired, 
was capable of containing, even although 
he has not been able to put on board any 
lading at all; provided the ship has 
thereby been forced to come home without 
cargo, and this has not been caused by 
the fault of the master or owner. In case 
of an action against him for such a failure 
of his agreement, the jury will ascertain 
what, under all the circumstances, is a 
proper compensation to the owners, al· 
lowing for the profit of the conveyance of 
any other goods which may have been 
laden by other parties. If,: under a con· 
tract to furnish a full cargo, the freight 
~be paid for per ton, &c.• the merchant 
IS ready to furnish a full cargo, and he is 
prevented from doing so by the master, 
the merchant is still liable to pay for the 
~go conveyed, and his remedy for the 
IDJu~y w)iich he has suffered by such pre
ven~10n 1s by an action on the agreement 
agamst the master or owners. \V here, 
from the terms of the agreement, the 
master has a right to refuse the delivery 
?f the goods until the freight is paid, he 
IS not bound to do so · and if he chooses 
to deliver the goods to the consignee or 
holder of the bill of lading, &c., aud can
not afterwards get the freight from them, 
the merchant who chartered the ship is 
no~ released from his liability to pay the 
freight. If, however, under such circum
stances the master does not insist upon 
pa~m~nt of the freight in cash, bnt takes 
a bill of exchange)n payment, the mer
chant-charter?r is thereby discharged, and 
~e owners will have no claim upon him 
rn case the bill is not paid. lJut if he 
takes the bill simply because he cannot 
get payment in ca:;h, the merchant-char
r~r still remains liable. Payment of 
re1ght by the charterer to the owners at 

their request is an answer to a demand by 
the master, unless the agreement has been 
made under seal between the charterer 
and the master; and even in that case a 
court of equity would interfere to relieve 
the charterer from a subsequent demand 
by the master. A purchaser of goods, by 
the transfer to him of a bill of lading 
which contains a contract for delivery of 
the goods to the consignees or their as
signs on payment of freight, is liable for 
the freight. But the mere receipt of the 
goods alone will not bind the receiver to 
pay the freight, especially if there be an 
express agreement under seal for the pay
ment of freight between the charterer and 
the master or owners. The Court of Ad
miralty, where a question of freight arises 
before it in the case of captured vessels, 
will make an equitable arrangement be
tween the owners and merchant. Where 
two nations are at war, and goods belong
ing to a subject of one of them, on board 
a neutral ship, are captured by the enemy, 
the goods become lawful prize, aud the 
captors, so representing the original own
ers, are bound to pay the full freight for 
them. The full freight is due, since it is 
by reason of the act of the captors that 
the goods have not reached their destina
tion. On the other hand, if the goods of 
a neutral are captured on board a hostile 
ship, and the captors convey the goods to 
their destination, they are entitled to 
freight. But no freight is payable where 
the goods on board a neutral ship consist 
of warlike stores, or where the neutral 
ship was engaged in a traffic not open to 
the neutral nation in time of peace. 
:Freight is not recoverable where the voy
age from any cause is illegal. If the 
goods which have been laden are duly 
delivered, the owners will not be deprived 
of their right to freight simply because 
the goods have been damaged during the 
~-oyage; but if this damage proceeds from 
any improper act or omission uy the mas
ter or owners, they will be liable to make 
recompense to the merchant. The mer
chant in this country seems to have no 
right to abandon the goods in lieu of pay
ing freight, it; although the ship did 1wt 
arrive, tliey have been conveyed by other 
means to the place of destination, and if 
no charge ~ave that of freight is claimed 
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upon them. But if the ship has bel'n 
wrecked, and the goods are saved, and 
afterwards conveyed to the place of their 
destination, the merchant may abandon 
them, and is not bound to pay the freight 
if any expense of salYage has been in
curred. H, in the case of a general ship, 
or where, though a ship is chartered, the 
hire for her-is to be paid at so much per 
ton, &c., the merchant is bound to pay 
the freight of such goods a~ may be de
livered, even though they form a part 
only of the whole cargo. Where: the 
whole or principal part of the ship is let 
to the charterer without reference to the 
quantity of goods to be laden, and a part 
of the goods are afterwards lost by perils 
of the sea, it seems to have been held 
that no freight will be due for the re
mainder. 

There is some doubt, however, whether 
this authority would be followed unless 
such a cone! us ion arose from the con
struction of the agreement between the 
parties. If the ship, without any fault 
in the master or owners, becomes unable 
to complete her voyage, and the mer
chant receives the goods at some other 
place than the place of destination, be is 
bound, according to the maritime law, to 
pay freight for the portion of the voyage 
which has heen performi:d. The prin
ciple which establishes the owner's right 
under such circumstances to freight for a 
portion of the voyage has been admitted 
in the courts of common law in this 
country, but that right" must arise out 
of some new contract between the master 
and the merchant, either expressly made 
or to be inferred from their conduet." 
In the latter case, there being no direct 
means of asce11aining the intentions of 
the parties, they must be collected from 
the circumstances of the case considered 
with reference to the general principle 
which obtains in the maritime law. In 
doing this it is obvious that the degree 
of benefit derived to the merchant must 
be taken into calculation, as well as the 
amount of time, labour, and expense be
stowed by the owner; and, therefore 
when it is said that freight is to be paid 
according to the portion of the voya"e 
performed, it must not be understogd 
that time and ~pace are the only measures 

for ascertaining the portion of tbe_freight 
payable. 

If the master unnecessarily sell the 
goods, and so prevent both himself from 
earning the whole freight, and the mer· 
chant from accepting the goods, the mer· 
chant is entitled to the entire produce of 
his goods without any allowance for 
freight. Where a portion of the voyage 
only bas been performed, tl1e merchaul 
cannot be inferred to ba,·e contracted to 
pay freight for that portion unless he has 
accepted the goods at the place short of 
their destination. The principles upon 
which the Court of Admiralty, which 
possesses an authority over the ship and 
cargo, proceeds, ditfor from those of 
courts of common law. That court ex· 
ercises an equitable jurisdiction; and 
where no contract has either been made, 
or can be implied, applicable to th~ ex· 
isting circumstances, '' considers itself 
hound to provide, as well as it can, for 
that relation of interests which has un· 
expectedly taken place, under a state of 
facts out of the contemplation of t1.1e 
contracting parties." (Lord Stowell, m 
the case of the Friends v. Creighton, 
1 Edwd., Ad. Rep., 24fi.) If the ship 
bas actually never commenced the voy· 
age, the owners are not entitled to auy · 
payment whatever, although t.hey ~ay 
barn incurred great expenses ID ladiug 
her, and though her failure to commence 
the voyage is not attribut~ble to _any neg· 
lect or misconduct of theirs. '\here the 
contract of hiri1w is for a voyage out aud 
home, at so mu~h to be paid. m~nt!Jly, 
&c., during the time the ship is em· 
ployed, if by the terms ~f the contract 
the whole forms one entire voyage, 110 

freight is due, unless the ship returus 
home, even though she may have d~f 
livered her cargo at the outport. .n~t: 
the voyages out and home are d1st111c { 
freight will be earned on the dehverJ 0 

the cargo at the outport. 
Sulvaqe is that reasonable compen~a· 

tion which persons are entitled to receive 
who s~ve a ship or he~ cargo from losd 
by peril of the sea, wluch may be callc · 
civil salvage or recover them after cap
ture, which ~iay be called hostile salvage._ 
There is no fixed amount of salvage ~r 
plicable to all cases. What is rcasoua e 
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can only be determined by a reference to an ioquiry, and determine as they think 
the circumstances. Sir J. Nichol (3 fit. If the sum tendered has been 'suf
Hag. Ad., Rep. 117) defines the in- ficient, the court may hold the salvors 
gredients in estimating a civil salvage liable to the expenses of the proceeding. 
service to be, " Ist, enterprise in the Several statutes have been passed pro
sah-ors in going out in tempestuous viding for what is to be done in case of 
weather to assist a vessel in distress, risk- ships in distress, and for the purpose of re
ing their own lives to save their fellow- gulating and facilitating the adjustment of 
creatures, and to rescue the property of demands of salvage. The 12 Anne, c. 18, 
their fellow-subjects; 2nd, the degree of s. 2, applies to cases where the assistance 
danger and distress from which the pro- has been rendered by the persons men
perty is rescued, whether it was in im- tioned in that act. The 26 Geo. II. c. 19, 
minent peril, and almost certainly lost if provides for the case of persons volun
not at the time rescued and preserved; tarily rendering assistance. The 48 Geo. 
3rd, the degree of labour and skill which III. c. 130, and l & 2 Geo. IV. c. i6, are 
the salvors incur and display, and the applicable to cases where assistance is 
time occupied; lastly, the value.'' given at the request of persons belonging 

Unless in cases where the services to the ship. The statutes 53 Geo. Ill. 
have been trifling, the salvage is generally c. 87, and l & 2 Geo. IV. c. 75, contain 
not less than a third, and not more than some enactments relative to the same 
one-~alf of the property saved. If the subject. None of these acts apply to the 
parties cannot agree as to the amount, Cinque-Ports. Upon application by the 
the salvors may retain the property until princip:il offic~r of a ship which is 
CO?Jpensation is made ; or they may stranded or in danger of being so, the 
brrng an action, or commence a suit in sheriffs, magistrates, and officers of the 
th~ Admiralty Court, against the pro- customs and other persons mentioned in 
pr1etors for the amount. In case the the acts are bound to order the constables 
property is retained, the proprietors may, to call together persons and go to her 
upon tender of what they think sufficient, assistance; and if any other ship is near, 
demand it, and, if it is refused, bring an the officers of the customs or constables 
acuon to recover it, in which action tl1e are required to demand assistance by men 
jurylwill determine as to the amount due. and boa:s from her chief officer, who is 
The ;costs of the action will be paid by liable to forfeit 100[. to the chief office>r 
the salvor or the proprietors, according of the ship in distress if he does not give 
as the amount tendered is or is not de- assistance. All the persons employed 
!ermined to be sufficient. The Court of are to be subject to the command of the 
Admiralty has jurisdiction in those cases master or other officers or owners of the 
only where the salvage has been effected ship which is in distress; and in case of 
at sea, or within high and low water their absence, the acts name a number of 
mark. A passenger is not entitled to persons, beginning with the officer of 
salv~ge for his assistance during the time customs, whom, in order according as 
he is u~able to quit the ship. But if they happen to be present, all persons are 
he remam voluntarily on board, he may to obey. The power of the county (posse 
recover ~alvage for the assistance which comitatus) may, if needful, be summon~d 
he has given. Though a king's ship is by the sheriff; or in his absence by 
hound. to .assist a merchaut-~bip in dis- any magistrate, to enforce the execu
tress, ~t stil.l ~as a claim for recompense. tion of the statutes ; and the person iu 
If freight is m progress of being earned, command is authorised to use force,>lud afterwar~s does become due. salvage if necessary, to repel persons who irn~ 
5, payable rn respect of freight also, properly obtrude themselves. An ac
\\ hen proceedings for salvage have been count of the names of the ship, master, 
~mmenced in the Admiralty Court, the- and owners, &c., of the cargo, &c., and 
efeudants may teuder by act of the of the circumstances of the distress, is to 

~0'.1rt any smn which they consider suf- be taken by the .officer of the customs ~u 
cieut, and the court will then enter upon oath of the parties cogmzant of the cir.,

1 
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cumstances before a magistrate. This 
account is to be forwarded to the secretary 
of the Admiralty, and by him published 
in the next London Gazette. The per
sons who assist are to be paid by the 
master, seamen, or owners, a reasonable 
reward within thirty days; and if this 
is not paid, the ship or goods remain as a 
security in the hands of the officer of the 
customs. In case of disagreement as to 
amount, the nearest magistrate is to call 
a meeting of magistrates and some other 
officers named, who, or any five of them, 
are empowered to examine witnesses on 
oath, aud to determine the amount of 
salvage. Provision is made for cases 
where no owner of the property appears. 
Perishable goods may be sold. No lord 
of a manor claiming a title to wreck can 
appropriate it until an account in writing 
of the property, and of the place where 
it was found, and it has been since de
posited, has been sent to the vice-admiral 
or his agent, or, if none such reside with
in 50 miles, then to the Triuity-house, 
and a year and a day has elapsed after 
the delivery of the account. It is the 
duty of the vice-admiral or his agent to 
forward it to the secretary of the Trinity
house, who is bound to place it in some 
conspicuous situation. A variety of 
similar provisions are enacted relative to 
goods, parts .of ships' furniture, &e., 
which are found or recovered, whether 
they may have belonged to ships in dis
tress or not. The statutes which relate 
to the Cinque-Ports are 49 GL'O. Ill. c. 
122, s.14; I and 2 Geo. IV.c. 75,s. 13; 
and 1 and 2 Geo. IV. c. 76. 

In case of capture by the antient mari
time law the ship aud goods became the 
absolute.property of the captor. The old 
practice in this country was, when ships 
were in pay of the king, to divide in cer
tain proportions, which varied at dif
ferent times, the valua of the capture be
tween the king, the owners, and the 
captors. Where the capture was made 
by ships not in the king's pay, he recP.ived 
no share, but a small proportion was paid 
to the admiral. lu the reig·n of George 
I I. provision was for the first time made 
by various statutes for the restoration of 
the recaptured ship and cargo to the 
owners, and the r4tes of salvage were 

fixed, varying according to the length of 
time that had elapsed since the capture. 
In the reign of George III. these rates 
were done away with, and by various 
acts the rate of salvage was fixed at one
eighth of the value in the case of king's 
ships, and one-sixth for private ships; 
where the re-capture was effocted by the 
joint operation of king's and private ships, 
the Court of Admiralty were to order 
such salvage as was reasonable. Convoy· 
ing ships are entitled to salvage for the 
recapture of ships which accompanied 
them. A ship, which has once bc>en 
used as a ship of war, is not subject to be 
restored if afterwards recaptured. If 
a ship is deserted by the enemy after 
capture and subsequently taken posses.<ion 
of, this is not a recapture, but th06e who 
take possession are entitled to recompeme 
as in an ordinary case of sahag<. If 
after the recapture the ship is again taken 
and condemned, the right of salvage is 
extinguished. Where the ship of a power 
in alliance with Great Britain is taken by 
the common enemy '.and afterwards re
captured by a British ship, the rule for 
restitution on payment of salvage is the 
same as in the case of the capture of a 
British ship; provided the allied power 
chooses to adopt ,that rule in recipr~al 
cases. If it does not, the same rule which 
is acted upon in the courts of the allied 
power is adopted in the British court.I. 
If the ship of a neutral nation be 1'.lk:n 
as prize by an enemy of Great Br1!a1_n 
and be retaken by l.lritioh subjects, 1t 1s 
restored to the o~ners without salvage, 
u11less there is reason to suppose that under 
the circumstances the ship would have 
been condemned in the courts of the cap· 
taring nation. Where it appears that 
such would have been the case, the Bri· 
tish subjects are eutitlrd to sal_vage. 
Ships and merchandise taken from pirates 
are subject, by 6 Geo. IV. c. 49, to a pay· 
ment of one-eighth of the value. 

4. As to the Emplo!Jment and Wages, 
g.c., ef lJiercltant Seamen.-The 5 & 6 
\V m. IV. e. 19 rPpealed all former acts 
which regulated "the hiring of seamen; 
and the 5 & 6 \,Vm. IV. c. 19 has been 
repealed, with the exceptions above stated 
(p. 696), by the 7 & 8 Viet. c. !12, which 
contains the pre,ent Jaw relating to me!' 
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chant-seamen and for keeping a Register 
of them. This act contains sixty-four 
sections. This act regulates ( s. 2, &c.) 
the agreement of hiring with seamen; (s. 
6, &c.) the punishment of seamen for 
refusing to join the ship, or absenting 
themselves from it; (s. 9) forfeiture for 
desertion; (s. 11) the periods within 
which wages must be paid; (s. 15) sum
mary moue of recovering wages not ex
ceeding twenty pounds; (s. l i) provides 
for seamen being sent home when the 
ship is sold in a foreign port; (s. 18) re
gulates the supply of medicines, lime or 
lemon juice, and other things necessary 
for the health of the crew, and declares 
in what cases there shall be a physician, 
surgeon, or apothecary on board ; ( s. i 9, 
&c.) providc's for a general register and re
cord office of seamen ; ( s. 31) provides for 
the disposal of the effects of seamen who 
die abroad elsewhere than on board a Bri
tish ship, and leaving money or effects not 
on board such ship; ( s. 32, &c.) provide 
for apprenticing parish boys to the sea
service; (s. 46) provides against masters 
of ships discharging seamen at any of her 
Majesty's colonies or plantations, or at 
any ?!her place abroad, except as herein 
pr?v1ded ; . ( s. 50) provides for seamen 
bemg at liberty to leave any ship and 
enter the naval service of her l\Iajesty; 
(s. 58) provides for offences against the 
property or person of any subject of her 
maJesty, or of any foreigner, committed 
at any port or place, either. ashore or 
atloat, out of the dominions of her ma
jesty, by the master and crew; (s. 61) 
dedares m what eases this act shall not 
apply. 

.Th~ seaman may recover his wages by 
~u1t either in the common law courts or 
Ill the A:dmiralty courts. If in the 
former, lns only remedy is against his 
d~btor personally; if in the latter, Le 
~ay proce~d also against the ship itself. 

he Adnuralty have only authority to 
"medtlle" with "a thing done upon the 
sea." (13 Hie. II. st. 2, c. 5; 15 Ric. 
II. C. 3.) Upon the strict construction 
of.the words of the latter of these statutes, 
neither the master nor the seamen would 
be ••ntitled to avail themselves of the pro
c~ss of the Admiralty Court, the claims 

both being founded as they usually 
VOL. l!, ' 

are, upon a contract made on shore, or i.n 
a port within a country. The remedy of 
the master against the owners is confined 
to an action against them personally in 
the ordinary law courts; lmt seamen may 
bring a suit, in which they all may join, 
in the Admiralty court; and thq can 
either arrest the ship, or proceed person
ally against the owners or the master. 
Foreign seamen may also proceed in that 
court for wages due under the general 
maritime law, but not for those the 
claim to which is founded on the law of 
some particular country. In the case of 
British seamen, if the contract be made 
by deed containing terms and conditious 
different from those resulting in contem
plation of Jaw from an ordinary service, 
the Court of Admiralty, which is con
sidered as unfit to construe surh instru
ments, ceases to have jurisdiction. But 
in order to deprive the Court of Admi
ralty of its jurisdiction, the defendants 
ought to show that the special contract is 
in existence. If the court does not allow 
the plea, and cease to entertain the case, 
the Court of Queen's Bench will grant a 
prohibition. Where the ship itself is 
proceeded against, the claims of the sea
men for wages take precedence of all 
others. Proceedings in this court are 
subject to the same limitation of six years 
which applies to other like actions. When 
the action is brought in an ordinary court 
of law, it is conducted according to the 
rules of those courts; but the master or 
owners of the ship are in all cases of pro
ceedings for wages bound to produce.the 
contract on which the claim is founded. 
(Abbott On Shipping.) 

Jl.larine lnsura11ce.-The law of l\Ianne 
Insurance constitutes an important part 
of the general law of shipping. 

A maritime insurance is a contract by 
which one party, who is called the in
surer, in consideration of a premium 
agreed npon, undertakes to make good to 
another, who is called the insul'ed or 
assured, the loss or damage which may 
befal his ship or goods on their passage 
from one place to another. The instru
ment containing such a contract is called,. 
in common with instruments for fire or 
life insurance, a policy. It is usually not 
under seal, unless the insurers are an 
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incorporated company. Formerly the 
Royal Exchange Assurance Company 
and the London Assurance Company 
were the only companies for insuring 
ships, the legislature having given them 
a monopoly as against all except indivi
dual insurers. This monopoly has been 
abolished by 5 Geo. IV. c. 114. A great 
proportion of the business connected with 
the shipping insurance of this country 
is transacted at Lloyd's underwriters' 
establishment in the Royal Exchange, 
London. Insurers are commonly called 
underwriters, from the circumstance of 
their writing at the foot of the policy 
their names and the portion they are 
severally willing to take of the amount 
for which the merchant desires to insure. 

The form of policy usually adopted is 
of antient origin, and rather obscure in 
its phraseology, but most of its terms 
have acquired a certain meaning from 
judicial interpretation, and it is there
fore found convenient to retain them. 

The ordinary form is found in treatises 
on the Law of Shipping. 

The conditions of the policy may be 
varied according to the particular agree
ment between the parties. 

The words in the policy, "the said ship 
and goods and merchandises shall be 
valued at," make this a" valued policy:" 
that is, a policy which enables the mer
chant, in case of loss, to recover the stipu
lated amount without proof of the value 
of the things insured. A policy without 
words expressive of an agreement be
tween the parties as to value, is called an 
open policy, and leaves the question of 
value open. 

The subjects of marine insurance are, 
generally speaking, whatever is pnt in 
risk, as the ship, tackle, provisions, &c., 
cargo, freights, profits, and money lent 
at bottomry or respondentia. As for the 
purpose of stimulating the seam>in to ex
ert himself to the utmost for the safety of 
the ship, a rule has been established, that 
he is entitled to no wages unless the 
adventu:e be co~pleted and the ship 
earn freight, so an msurancc which would 
nullify that rule is declared i!lt'gal. A 
i;eaman therefore cannot insure his wages, 

The subject matter of the insurance 
whether the. ship 011ly, or goods, o; 

freight, must be accurately described, 
and so must the voyage, and the times 
and places at which the risk is to begin 
and end. 

The words" lost or not lost," in the po
licy, have the effect of rendering the un· 
derwriter liable, though the ship be lost 
before the insurance is entered into, pro
vided the loss were not then known to 
the assured. 

Perils ef the sea signify losses ocra· 
sioned by winds and waves, rocks, sand~ 
&c. If the ship is run down, this is 
considered a peril of the sea. Jettison 
signifies the voluntary throwing of goods 
or of any part of the ship overboard for 
any justifiable reason, as either to prevent 
their falling into the hands of an enemy, 
or to save the rest of the cargo or the 
ship. Barratry denotes any sort of fraud 
in the master or seaman by which the 
owners of the ship or cargo are injured. 
Thns barratry may be committed b~ run· 
ning away with the ship, by defe~tmg.or 
delaying the voyage with a cnmm.al 10· 

tent, or by doing any act to forfeit the 
insurance. . 

The loss or damage in every ca;e IS 

ascribed to the proximate cause. \\.h~re 
the ship is checked in her rate of sa1lm.g 
by sea-damage, and in consequence is 
overtaken by an enemy and captured, 
this is considered a loss by capture. 

The memorandum at the foot of the 
policy is inserted to protect the under· 
writer from minute liability in r.espect of 
perishable articles, as to which 1t would 
often be difficult to say whether the da· 
mage was occasioned by intrinsic or ex· 
trinsic causes, the indemnity of the 1~~er
writer extending to the latter desertpt1on 
of causes only. "Warranted free from 
average, unless general," protects the un· 
derwriter from making good any damage, 
short of a total loss, to the excepted.ar· 
ticle. A damage to any specific article 
itself is called a particular average: c.~ 
11eral average, to which the exceptton 1 
the memorandum of the policy does ~o1 

extend, takes place where part of the ship, 
as the mast, or where part of the cargo, 
has been thrown overboard for the co1::£ 
mon benefit, in which case the owner 
the property sacrificed is entitled to cou· 
tribution from all others who have pro
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perty embarked in the adventure. This 
co11tribution is called general average. 

The policy will be vitiated by misre
presentation or concealment on the part 
of the assured of any fact material to a 
correct estimate of the risk ; and the un
derwriter will be discharged from lia
bility if the ship do not proceed on the 
same voyage with that described, or if 
t~er~ be any unnecesssry stopping or <le
viat10n. 

(Park, On J.larine Insurance; M'Cul
l?Ch's Commerci<d Dictionary, art. ' Ma

rme Insurance.') 

. !he system of the Navigation Act, as 

1t 1s termed, had its foundation during the 
Protectorate; but the Act so called was 
the 12 Chas. II. c. 18. This act declared 
t~at no produce of Asia, Africa, or Ame
n~ should be imported into Great Bri
tam ~x.cept in ~ritish ships, navigated by 
a British suhJect, and having at least 
thi:e~-fourths of their crew composed of 
~ntish seamen. It also laid higher du
ties o~ all goods imported from Europe 
th~ 1f they were imported in British 
shi~s. To this act many persons have 
a~nb~ted the great growth of British 
sh1ppmg. When the American colonies 
became independent, their ships lost the 
advantage which they had when the 
States were colonies, and their shipping 
was thus placed on the same footing 
as other foreign ships. The c.onse
quence was that American ships sailing 
to preat ~ritain came in ballast, while 
Rntish ships carried merchandize both 
way~. But restriction is a game that two 
br~es ci_in play at, and accordingly the 

nited States placed British shipping 
under the same disadvantages in their 
krts !~at American shipping was under 
thi British po~·- Th~ consequence of 
ri s ~as that British ships sailed to Ame
U~ in ballast when they went to the 
nite~ States to get a cargo, and Ameri
~ ships came to Great Britain in ballast 
wien they Wanted a British cargo. The 
~nsnr:ier of the foreign produce in both 
~ lll_ltrics a~cordingly paid double freight 
~ i~ This lasted till 1815, when it was 
ru";1ee by treaty between Great Britain 
res the. United States that the ships of the 
th pective countries should be placed on 

e same footing in the ports of Great 

Britain and the United States, and a-11 the 
discriminating duties were mutually re
pealed. In 1822, Mr. Wallace, president 
of the Board of Trade, introduced four 
bills, which made other important alter
ations. The 3 Geo. IV. c. 41 repealed 
certain statutes relating to foreign com
merce, which were passed before the Na
vigation Act. The 3 Geo. IV. c. 42 
repealed various laws that had been 
passed since the Navigation Act, and also 
that part of the Navigation Act which 
enacted that goods of the growth, produce, 
or manufacture of Asia, Africa, and Ame
rica should only be imported in British 
ships, and that no goods of foreign 
growth, production, or manufacture 
should be brought into Great Britain 
from Europe in any foreign ship, except 
from the place of their production or 
from the ports from which they were 
usually brought, and in ships belonging 
to the country of production or accus
tomed shipment. The 3 Geo. IV. c. 43, 
permitted certain goods then enumerated 
to be brought to Great Britain from any 
port in Europe in ships belonging to the 
port of shipment. The 3 Geo. IV. c. 44, 
permitted the importation, subject to cer
tain duties, into certain ports, of various 
articles from any foreign country in 
America or port in the West Indies, 
either in British vessels or in vessels 
belonging to the country or place of ship
ment, and such goods might be again 
imported to any other colony or the 
United Kingdom. The 3 Geo. IV. c. 45, 
permitted the exportation in British ships 
from any W~st India colony t? any 
foreign port m Europe and Africa, of 
any goods that had been !egally import~d 
into the colonv, or which were of its 
growth or manufacture ; and it permitted 
the exportation of certain articles, enu
merated in the act, in British ships to any 
such colony from any foreign port in Eu
rope or Africa. 

In 1823 Prussia retaliated, as the 
United States had done, which led Mr. 
Huskisson to propose the passing of what 
are called the Heciprocity Acts, 4 Geo. 
IV. c. 77, and 5 Geo. IV. c. I, _which e~
powered the king, by order m council, 
to authorize the importation and exporta
tion of goods in foreign ships, from the 
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United Kingdom or from any other of 
his majesty's dominions, on the same 
terms as in British ships, provided it shall 
first be proved to his majesty and the 
privy council that the foreign country in 
whose favour such order shall be made 
shall have placed British ships in its ports 
on the same footing as its own ships. 
Since that time reciprocal treaties of na
vigation have been made with the follow
ing countries: Prussia, Denmark, Hano
,·er, Oldenburg, Mecklenburg, Greece, 
Bremen, Hamburg, Lubeck, States of La 
Plata, Colombia, Holland, France, Swe
den and Norway, Mexico, Brazil, Aus
tria, lfossia, and Portugal. That with 
the United States of North America, as 
already observed, dates from 1815. 

Since the passing of the Reciprocity 
Acts the ship-owners have always cried 
out that those measures have ruined their 
interest. But they cannot possibly have 
injured any body else. On the contrary, 
the consumer has had the advantage of 
rnerchandize being carried at the cheapest 
rate that competition could produce. The 
following facts. however, show that since 
the l{.eciprocity Acts passed there bas 
been an enormous increase in British 
shipping-a fact which proves that the 
investment of money in ships has been at 
least as profitable as in other branches of 
industry. 

BRITISH SHIPPING. 

Period from 1804 to 1823 nnder the Na
vigation Act and Restrictive System. 

Tonnage. 
1804 • 2,268,570 
1823 • 2,506,760 

Increase, • 238, 190 
or 10 per cent. 

Period from 1823 to 1844 under the Re
ciprocity Acts and Free Trade System. 

Tonnage. 
1823 • • 2,5on,760 
1844 • 3,637,231 

Increase, • 1, 130, 4il 
or 45 per ~nt. 

It further appears that the total ton
~age of British and foreign ships entered 
mw~rds and outwards, exclu.sive of ships 

in ballast, in the years 1832 and 1845, is 
as follows:

British. 
Tons, 

1832 • • 3,5i3,939 
1845 • 6,617 ,110 

Increase • 3,043, 171 
Foreign. 

Tons. 
1832 1,027,380 
18-15 2, il5, 6j5 

Increase • 1,688,295 

It has been asserted that this great in· 
crease of British shipping is caused by 
the numerous voyages of Continental 
passenger-boats, especially of those in the 
Channel; but this cannot be so, because 
those vessels clear in ballast and do 
not carry cargoes, and are therefore not 
included in the foregoing statement .. It 
appears then that all parties, both British 
and foreign, have gained by the Recipro· 
city Acts, so far as the mere amount of 
shipping is concerned; but the British 
ship-owner has gained most. But we 
must not forget the advantages which the 
merchant, manufacturer, and consumer 
have gained by the cheaper conveyance 
of commodities, which is a necessa!J'. con· 
sequence of competition among ca!riers. 

A further examination of this unport· 
ant subject in all its details shows still 
more conclusively t11e great ad~~nta.icres 
which British shipping and Bnt1s~ m· 
dustry have derived from the Re~1~ro
city Acts. (Porter, Progress efthe fiat ion, 
sections iii. & iv. p. 158; an excellent arf 
ticle in the • Economist ' newspaper 0 

March, 1846, also reprinted in the 
'Leagne' newspaper, March 28, 1846.) 

Seamen in the Royal Navy and lm
pressment.-It is stated by Blackstone, 
on the authority of Foster, "that !he 
practice of impressing and grantmg 
power to the admiralty for that purpose 
is of very ancient date, and hath been 
uniformly continued by a series of P1;' 
cedcnts to the present time, whence e 
concludes it to be a part of the corrun~n 
law." As impressment is effected. Y 
the kinO''s commission, the power ofBim· 

a ~ 
pressmen! belongs to the crown. . 
rington, in his ' Observations on Ancien1 
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Statutes,' p. 334, 5th ed., shows that the I agreement contained, shall prevent any 
king used once to exercise the power of 
impressing men for the land service also, 
and even for his own private service, as 
in the case of goldsmiths. The legality 
of impressment is fully established, 
though the practice cannot be defended 
even on the ground of the safety of the 
state, until it has been shown that seamen 
for the royal navy cannot be procured by 
other means. The general rule is that all 
seamen are liable to impressment. There 
a.re several legal decisions as to the ques
ti~n.who are seamen, and who may be 
pnvileged. 

Volunteer seamen are induced to enter 
the royal navy by higher wages; and 
every foreign seaman who shall have 
serve~ in a ship of war, a merchant ship, 
?r privateer for two years during a war, 
IS thereby naturalized. The 7 & 8 Viet. 
c. 112, s. 32, enacts that overseers of the 
P.oor, or other persons having the autho
r1ty o'. overseers of the poor, in and for 
any di~trict, union, parish, township, or 
place m the United Kingdom, may put 
ont as an apprentice in the British mer
chant sea service, any boy who is twelve 
years of age and of sufficient health and 
strength, with his consent, who, or his 
parent. or varents is or are chargeable to 
or mamtamed by such district, &c., or 
who ~hall .be~ for alms therein: the ap
prenticeship IS to last till snch boy attain 
the age of twenty-one years, or shall have 
sei;'ed seven years as an apprentice, 
whichever shall first happen. Section 33 
a±: the sa~e act provides for turning over, 
with their consent, of parish apprentices, 
who shall have been bound to a service 
on shore, to the sea-service, to be em
ploye~ as is provided in the case of ap

. prentices t? the sea service under § 32, 
for th~ per10d then remaining unexpired 
0'.their apprenticeship. Sectimi 37 pro
vide;; that all British ships of the burden 
of eighty tons and upwards, except plea
sure·ya~hts, shall have apprentices in \ Britain and Ireland is d1v.1ded. The word 
pro~ort10n t_o their tonnage, as in this 
section provided; all which apprentices 
mui:t at the time of bein"' bound to British 
subjects be above twelve "and under seven
teen years of age, and be duly bound for 
!our years at least. Section 50 provides, 

That nothing in this Act, or in any 

seaman or person belonging to any ship 
or vessel whatever from entering or being 
received into the naval service of her ma
jesty, nor shall any such entry be deemed 
a desertion from the ship or vessel, nor 
shall such seaman or other person thereby 
incur any penalty or forfeiture whatsoever 
either of wages, clothes, or effects, or 
other matter or thing." 

The commerce of Great Britain gives 
regular employment to a vast body of 
seamen, and the habits and occupation 
of a large number of people on the sea
coast give them a relish and a capacity 
for sea service. With the great increase 
of the commercial navy of Great Britain, 
which has taken place of late years, and 
the prospect of still greater increase of 
commerce by the :i:estrictions on trade 
being removed, we may always reckon 
on a sufficient number of seamen iu the 
commercial navy to make up the defi
ciency in the royal navy in case of a 
sudden war. The apprenticeship system 
also is well devised to keep up a regu
Jar supply of young seamen. It is pro
bable that ten or twenty thousand men 
might be at once drawn from the com
mercial navy for the royal navy on any 
emergency by offering them better wages, 
and thus the necessity of impressment 
might be removed. The amount of in
convenience that may be sustained by the 
merchant service by the withdrawa~ of a 
great number of seamen at once, 1s the 
same, whether the seamen are i~pressed 
or go as volunteers; but to th~ mconve
nience arising from the actual withdrawal 
of seamen by impressment must be added 
the loss and inconvenience to the mer
chant service which may aris~ from sea
men keeping out of the way 1n order to 
avoid being impressed. 

SHIRE, from the Saxon ~chyra11, to 
divide (whence also to shear), IS the name 
of districts into whi<;h ~h~ whole of Great 

shire is in most cas~s eqmvale~t I? co11nf.1f, 
a name often substituted for It m Great 
Britain, and always in Ireland. The 
origin of this distribution of the country 
cannot be ascertained. In ~nglan.d it 
has been customary t<? attribute It to 
Alfred, upon the authority of a passage 
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in Ingulphus, the monk of Croy land, who 1 direct; 5, the coroner [CORONER]; 6, 
wrot0 about a century and a half after 
the reign of that king. Asser however, 
the biographer of Alfred, does not men
tion this most important fact; and, in 
truth, shires were certainly known before 
Alfred's time. Sir Francis Palgrave 
shows them to be identical, in many cases, 
with Saxon states; thus Kent, Sussex, 
Essex, Norfolk, Suffolk, Middlesex, and 
Surrey were antient kingdoms: Lincoln-
shire, under the name of Lindesse, was 
an independent state, and "Worcestershire 
( Iluiccas) was the jurisdiction of the 
bishop of Worcester. Another class of 
shires were formed out of large divisions, 
either for the sake of more easy manage
ment when the population of the par
ticular district had increased, or for the 
sake ofgiving territory to an earl. York
shire was part of the kingdom of Deira, 
and Derbyshire of Mercia. Lancashire 
was made a county subsequently to the 
Conquest. On the other hand, some 
shires have merged in others: Winchel
combeshire is a part of Gloucestershire; 
and in the act for abolishing the palatine 
jurisdiction of the bishop of Durham ( 6 
and 7 William IV., c. 19, s. 1) no less 
than five shires are mentioned, viz. Craik
shire, Bedlingtonshire, N orhamshire, 
Allertonshire,andlslandshire, which have 
long ceased to possess, if indeed they ever 
had, separate jurisdictions. 

The uses of the division into shires 
may be learnt by an enumeration of the 
principal officers in each: 1, the lord 
lieutenant, to whom is entrusted its mi
litary array [LORD LIEUTENANT]; 2, 
the custos rotulorum, or keeper of the 
rolls or archives of the county [CusTos 
RoTULORm1J, such as the county court 
rolls-this officer is appointed by letters-
patent under the great seal, and is now 
always identical with the lord-lieutenant, 
except in counties of cities, where the 
high stewar~ is usually c~stos rotulorum ; 
3, the sheriff, or, as he is often called 
th~ high sheriff [SHERIFFj; 4, the re: 
ce1ver-genel".tl of taxes, who is appointed 

the justices of the peace, whose com· 
mission extends only to their own county, 
and who, assembled in sessions, have 
jurisdiction over many offences, and con. 
trol over the county funds [8Ess10Ns]; 
7, the under-sheriff, who is appointed 
by and performs nearly all the duties of 
sheriff; and 8, the clerk of the peace, 
an officer (almost always au attorney) 
appointed by the custos rotulorum, 
whose duty it is to file and produce re
cognizances, returning them, when for· 
feited, to the sheriff to be levied [REC<JG· 
NIZANCE]: he likewise prepares or files 
indictments to be tried at the sessions or 
assizes, and in general acts as the officer 
of the justices in quarter-sessions. To 
this list of officers may be added the 
knights of the shire, or representatives 
of the county in parliament. 

County rates are assessments made by 
the justices in quarter-sessions assembled, 
according to estimates laid before them. 
[CouNTY RATE.] 

The judicial tribunals in each county 
are the assize court [ AssIZEJ; the county· 
court, presided over by the sheriff, and, 
until Magna Charta, a court of record; 
the hundred courts, and courts-lee~ 
[CouRTS LEET.] 

The principal subdivision in a c.oun_ty 
is the hundred, a district which 1n its 
origin bore relation rather to the ~pu· 
lation than to any uniform geographical 
limits. Mr. Hallam considers it to hare 
been a district inhabited by JOO free 
families and that a different system pre
vailed i~ the northern from that .of the 
southern counties; in proof of winch he 
contrasts Sussex, which contains 65 h~
dreds, and Dorsetshire, which conta!IlS 
43, with Yorkshire, which contains only 
26, and Lancashire, only 6. In. the 
counties north of the Trent, and especially 
in Scotland, this subdivision is o~en 
called a wapentake. Kent is ~i~ided !nto 
five lathes which are subd1v1ded rnto 
hundreds. 'That the division into hun
dreds was known among the <?erm~ns, 

by the crown, and accounts to it for the even in the time of the Homan invaswn, 
taxe~ levied within his district-he also is inferred, but improperly, from tw,0 

receives the coun~ rates,. and disburses Ipassages in Tacitus ('De Jllor. Genf!·•) 
t~em as the magistrates m quarter ses- "ex omni juventute delectos ante ac~em 
s10ns, or as any other competent authority, locaut-Dcflllitur et numerus; ce11te111 ex 
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singulis pagis sunt." And again, " Cen
teni singulis (principibus) adsunt ex plebe 
comites, consilium simul et auctoritas." 
"Nihil nisi armati agunt ;" and hence 
Spelman infers the identity of the wapen
tcich, or military array(takingof weapons) 
and the hundred court. Sir Francis 
Palgrave says thut the burgh was only 
the enclosed and fortified resort, the 
stockade of the inhabitants of the hundred. 
The subdivision of the hundred was the 
tithing, composed, as it is alleged, of ten 
free families, and having for nn officer 
the tithing man, a head constable. 

Whether in the barbarous times to 
which it is attributed, so elaborate a 
system as we have sketched could have 
prevailed, is at least most doubtful; but 
the theory is that somewhere about the 
ti.m.e ofl~dgar ~A.~. 950), the county was 
dmded mto t1thmgs, of which twelve 
made a hundred-for the Saxon hundred 
meant 120, and hence perhaps the fre
quent use of the number 12 in our legal 
P.rocesses. These hundreds were pre
sided over by their decanus, or head
borough, or hundred-man, and were re
presented in the shiremote · and this 
agg;egate body, the shire, pr~sided over 
by its ~arl and bishop or sheriff, con· 
ducted its own internal affairs. 

There a:e three counties-palatine, the 
earl of which had within his shire all 
the fiscal and judicial powers of the 
crown :-Chester, created by William the 
Conqueror; the duchy of Lancaster, 
created by Edward lll.-these two have 
been long annexed to the crown · and 
Durham, heretofore governed by the 
bishop, but annexed to the crown by 
statute in 1836, In the latter year, a 
part of the see of Ely, which had been 
a royal franchise, was annexed to the 
lrown, as Hexhamshire in Northumber
arsd had been in the reign of Elizabeth. 

IGN-MANUAL means, in its widest 
sense, the signature or mark made by a 
~~rson upon any legal ins1rument to show 

is. <;<>ncurreuce in it. Before the art of 
wrui~g was so commonly practised as it 
now is, the sign-manual or signature was 
~ually a cross, attested either by the seal 
~ t.he party containing his armorial 

rings, or by tht! signature of another 
person. declaring to whom the mark 

belonged. The latter indeed is still 
the practice with persons who cannot 
write. 

Sign-manual now, however, is used to 
denote the signature of a reigning prince. 
It is usually in this country the prince's 
name, or its initial lttter, with the initial 
of his style or title in Latin. Thus the 
sign-manual of George IV., when prince 
regent. was George P.R., or G. P.H.; 
that of the present queen is Victoria R., 
orV.R. 

The royal sign-manual is usually placed 
at the top left-hand corner of the instru
ment, together with the privy seal; and 
it is requisite in all cases where the privy 
seal and afterwards the great seal are 
used. The sigu-mannal must be counter
signed by a principal secretary of state, or 
by the lords of the treasury, when at
tached to a grant or warrant, and it must 
also be accompanied by the signet or 
privy seal. But where the sigu-manual 
only directs that another act shall be 
done, as for letters-patent to be made, it 
must be countersigned by some person, 
though not necessarily by these great 
officers of state. The authenticity of the 
sign-manual is admitted in courts of law 
upon production of the instrument to 
which it is attached. (Comyns's Digest.) 

SIMONY. [BENEFICE, P· 351.] 
SIMPLE CONTRACT debts are 

those which are contracted without any 
engagement under the seal of the debtor 
or of his ancestor [DEED], and which are 
not of record by any judgment of a court. 
Money due for goods bought by the debtor 
is the most usnal of simple contract debts; 
and the declaration against a defendant, 
in an action for goods sold, usually 
alleges that the defendant undertook (or 
contracted) to pay the plaintiff the sum 
due. Simple contract debts are the last 
which are payable out of a deceas~ per
son's estate, when the assets are msuf
ficient. 

SINECURE BENEFICE. [BENE• 

FICE, p. 341.) 
SINKING FUND. [NATIONAL 

DEBT.1 
SLANDER consists in the malicious 

speaking of such words as render the 
party who speaks them. in the heari~g of 
others liable to an action at the smt of 
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the party to whom they apply. The 
mere speaking of the defamatory words 
instead of the writing of them is that 
which constitutes the difference between 
Libel and Slander. [LIDEL.] 

Slander is of two kinds: one, which is 
actionable, as necessarily importing some 
general damage to the party who is slan
dered; the other, which is only actionable 
where it has actually caused some special 
damage. The first kind includes all such 
words as impute to a party the commis
sion of some crime or misdemeanour for 
which he might legally be convicted and 
suffer punishment, as where one asserts 
that another has committed treason, or 
felony, or perjury. It also includes such 
words spoken of a party, with reference 
to his office, profession, or trade, as im
pute to him malpractice, incompetence, or 
bankruptcy; as of a magistrate, that he is 
partial, or corrupt; of a clergyman, that 
"he preaches lies in the pulpit;" of a 
barrister, that " he is a dunce, and will 
get nothing by the law;" and so on: or 
that tend to the disherison of a party, as 
where it is said of one who holds lands 
by descent, that he is illegitimate. Where 
a party is in possession of lands which he 
desires to sell, he may maintain an action 
against any one who slanders his title to 
the lands ; as by stating that he is not the 
owner. With respect to the second kind 
of slander, the law will not allow damage 
to be inferred from words which are not 
in themselws actionable, even although 
the words are untrue and spoken mali
ciously. But if, in consequence of such 
words being so spoken, a party has ac
tually sustained some injury, he may 
maintain an action of slander against the 
person who has uttered them. In such 
case the injury must be some certain 
actual loss, and it must also arise as a 
~atural and lawful consequence of speak
mg the words. No unlawful act done by 
a third person, although he real! y was 
moved to do it by the words spoken, is 
such an injury as a party can recover for 
in this action. Thus, the loss of the so
ciety and entertainment of friends of an 
appointment to some office, the br~ach of 
a marriage engagement caused by the 
slanderer's statement, are injuries for 
which a party may recover damages. 

But he can have no action because in con· 
sequence of such statement certain per
sons, to use an illustration of Lord Ellen
borough's, "have thrown him into a 
horse·pond by way of punishment for his 
supposed transgression." 

With respect to both kinds of slander, 
it is immaterial in what way the charge 
is conveyed, whether by direct statement, 
or obliquely, as by question, epithet, or 
exclamation. But the actual words used 
must be stated in the declaration, and 
upon the failure to prove them as stated, 
the . plaintiff will be nonsuited at the 
trial : it is not sufficient to state the 
meaning and inference of the wor~. 
They will be interpreted in the sense m 
which they are commonly used, but 
where they are susceptible of two mean· 
in!!S, one innocent, the other defamatory, 
th~ innocent interpretation is to be pre
ferred. Where words are equivocal either 
in their meaning or their application, a 
parenthetical explanation may be inserted 
in the declaration. This is called an 
inuendo. It may be employed to explain 
and define, but not to enlarge or alter, the 
meaning or application of the words 
spoken. The declaration m~t state the 
publication of the words, that 1s, that they 
were spoken in the hearing of othe~! ~d 
spoken maliciously. Two cannot JOlll ~ 
bringing one action of slander, except m 
the case of husband and wife, or of part· 
ners for an injury done to their joint 
trade; nor can an action be brou~ht 
against two, except a husband and wife, 
where slanderous words have been spoken 
by the wife. Where the knowledge of 
extraneous facts is necessary to show the 
application of the slander, these should 
be stated in the introductory part of the 
declaration. 

In answer to an action of slander the 
defendant may plead that the words 
spoken were true, or tha~ t~ey were 
spoken in the course of.a tnal m a cou~ 
of justice, and were pertinent to the e~~ 
or formed the subject of a confidenU 
communication, as where a party o~ ap
plication bonafide states what he behefes 
to be true relative to the character o 
servant, or makes known facts merelyhfor 
the purpose of' honestly warning anot .er 
in whom he is interested. (Com~ ]Jig., 

8 
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'Action on the case for Defamation,' D. 
I, &c.) · 

SLAVE, SLAVERY, SLAVE 
TRADE. The word slavery has various 
acceptations, but its complete meaning 
is the condition of an individual who is 
the property of another or others. Such 
was the condition of the " servi," or 
slaves among the Romans and Greeks ; 
such is still that of the slaves in Eastern 
countries, and that of the negro slaves 
in many parts of Africa and America. 
Amitigated form of this condition exists 
in the case of the serfs in Russia and 
Poland, and of a similar class in In
dia and some other parts of Asia. The 
Russian and Polish serf is bound to the 
soil on which he is born; he may be sold 
or let with it, but cannot be sold away 
from it without his consent; he is obliged 
to work three or four days a-week for his 
master, who allows him a piece of land, 
w.hic~ he cultiv~tes. He can marry, and 
his wife and children are under his au
thority till they are of age. He can be
queath his chattels and savings at his 
death. His life is protected by the law. 
The slave of the Greek and Roman na
tions had none of these advantages, any 
~ore than the negro slave of our own 
times; he was bought and sold in the 
market, and was transferred at his owner's 
pleasure; he could acquire no property ; 
all that he had was his master's ; all the 
produce of his labour belonged to his 
~aster, who could inflict corporeal pu
mshment upon him· he could not marry • 
and if he cohabited with a woman, h~ 
could be separate<l from her and his chil
dr~n at any time, and the woman and 
children sold. The distinction therefore 
~tween the slave and the serf is essen
tial. The villeins (villani) of the middle 
ages were a kind of serfs, but their condi
tion s~ems to have varied considerably 
aec-0rdmg to times and localities. In the 
present article we treat only of the real 
slave of antient and modern times. 
h Slavery, properly so called, appears to 
d~!e been, from the earliest ages, the con
. itlon of a large proportion of mankind 
u~al~ost every country, nntil times com
~ ratively ~ecent, when it has been gra
1uallr abolished by all Christian states, at 
east m Europe. The condition of slavery 

constitutes one great difference between 
antient and modern soeiety. Slavery ex
isted among the Jews: it existed before 
Moses, in the time of the Patriarchs; and 
it existed, and still continues to exist, in 
many parts of Asia. The " servants" 
mentioned in Seri pture history were mostly 
slaves : they were strangers, either taken 
prisoners in war or purchased from the 
neighbouring nations. They and their 
offspring were the property of their mas
ters, who could sell them, and inflict upon 
them corporeal punishment, and even in 
some cases could put them to death. But 
the Hebrews had also slaves of their own 
nation. These were men who sold them
selves through poverty, or they were in
solvent debtors, or men who had com
mitted a theft, and had not the means of 
making restitution as required by the law, 
which was to double the amount, and in 
some cases much more. (Erod.xxii.) Not. 
only the person of the debtor was liable to 
the claims of the creditor, bnt his right 
extended also to the debtor's wife and chil
dren. Moses regulated the condition of 
slavery. Ile drew a wide distinction be
tween the alien slave and the native ser
vant. The latter could not be a perpetual 
bondman, but might be redeemed; and 
if not redeemed, he became free on the 
completion of the seventh year of hisser
vitude. Again, every fifty years the ju
bilee caused a general emancipation of all 
native servants. 

The sources of the supply of slaves 
have been the same both in antient and 
modern times. In antient times all pri
soners were reduced to slavery, being 
either distributed among the officers and 
men of the conquering army, or sold. 
When the early 1Eolian and Ionian 
colonies settled in the islands of the 
JEgean Sea, and on the coast of Asia Minor, 
it was a frequent practice with them to 
kill the adult males of t11e aboriginal po
pulation, and to keep the ~o~en and 
children. As, however, dealmg m slaves 
became a profitable trade, the vanquished, 
instead of being killed, were sold, and 
this was so far an improvement. Another 
source of slavery was the practice of kid
napping men and women, especially 
young persons, who were seized on the 
coast, or enticed on board by the crews 
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of piratical vessels. . The Phamicians, 
and the Etruscans or Tyrrhenians, had 
the character of being men-stealers; and 
also the Cretans, Cilicians, Rhodiaus, 
and other maritime states. Another 
source was, sale of men, either by them
selves through poverty and distress, or by 
their relatives and superiors, as is done 
now by the petty African chiefs, who sell 
not only their prisoners, but their own 
subjects, and even their children, to the 
slave-dealers. Herodotus (v. 6) states 
that some of the Thracian tribes sold 
their children to foreign dealers. 

Among the Greeks slavery existed 
from the heroic times, and the purchase 
and use of slaves are repeatedly men
tioned by Homer. The labours of hus
bandry were performed in some instances 
by poor freemen for hire, but in most 
places, especially in the Doric states, by 
a class of bondmen, the descendants of the 
older inhabitants of the country, resem
bling the serfs of the middle ages, who 
lived upon and cultivated the lands which 
the conquering race had appropriated to 
themselves; they paid a rent to the re
spective proprietors, whom they also at
tended in war. They conld not be put to 
death without trial, nor be sold out of 
the country, nor separated from their 
families; they could acquire property, 
and were often richer than their masters. 
Such were the Clarotre of Crete, the 
Penestre of Thessaly Proper, and the 
Helots of Sparta, who must not be con
founded with the Periceci, or country 
inhabitants of Laconica in general, who 
were political subjects of the Doric com
munity of Sparta, without however being 
bondmen. In the colonies of the Dorians 
beyond the limits of Greece, the condi
tion of the conquered natives was often 
more degraded than that of the bondmen 
of the parent states, because the former 
were not Greeks, but barbarians, and they 
were reduced to the condition of slaves. 
Such was the case of the Kallirioi or 
K_allik~rioi of Syracuse, and of the native 
~1thymans at Byzantium. At Heraclea 
lil Pontus, the Mariandyni submitted to 
the Greeks on condition that they should 
not be sold beyond the borders, and that 
the;ir should pay a fixed tribute to the 
rulmg race. 

The Doric strttes of Greece had few 
purchased slaves, but Athens, Corinth, 
and other commercial states had a large 
number, who were mostly natives of bar
barous countries. The slave population 
in Attica has been various! y estimated as 
to numbers, and it varied of course con· 
siderably at different periods; but it ap
pears that in Athens, at least in the time 
of its greatest power, they were much 
more numerous than the freemen. From 
a fragment of Hyperides preserved by 
Suidas ( v. a.,,.eo/11</JIO'aro ), the numbe~ of 
slaves appears to have been at one ttme 
150,000, who were employed in the field> 
and mines of Attica alone. Even the 
poorer citizens had a slave. for. ~eir 
household affairs. The wealthier citizens 
had as many as fifty slaves to each family 
and some had more. We read of philo
sophers keeping ten slaves. T~e:e were 
private slaves belonging to families, ~d 
public slaves belonging to the commumty 
or state. The latter were employed on 
board the fleet, in the docks an~ arse~ 
and in the construction of public build· 
ings and roads. At the sea tight. of 
Arginusre there were many slaves servlDg 
in the Athenian fleet, and they .were 
emancipated after the battle. Agi:m, at 
Cheronwa the Athenians granted liberty 
to their slaves who served in the army. 

Slaves were dealt with like any oth~ 
property: they worked either ?n th.e1~ 
master's account or on their own, ID whir 
latter case they paid a certain sum to 
their master; or they were Jet out on 
hire as servants or workmen, or sent to 
serve in the navy of the state, the m~ter 
receiving payment for their semcesf 
Mines were worked by slaves, some. 0 

whom belonged to the lessees of the mini 
and the rest were hired from the gr~d 
slave proprietors, to whom thelesseespai 
a rent of so much a head, besides pro
viding for the maintenance of the *1ve, 
which was no great matter. ey 
worked in chains, and many of them 
died from the effect of the unwholeso: 
atmosphere. Nicias the eld~r had IO 

. h. fL um·othersslaves m t e mmes o aun ' 11to 
had several hundreds, whom they e b . 
the contractors for an obolus a-day ea? ' 
At one time the mining slaves of ~tticf 
murdered their guards, took possession ° 
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the fortifications of Sunimn, and ravaged 
the surrounding country. (Fragment of 
Posidonius's Continuation of Polybius; 
see Boeckh's Public Economy ef Athens, 
b. i.) The thirty-two or thirty-three 
iron-workers or sword-cutlers of Demos
thenes annually produced a net profit of 
thirty mime, their purchase value being 
190 mime; whilst his twenty chair
makers, whose value was estimated at 40 
mirne, brought in a net profit of 12 minro. 
(Demosthenes Against Apholms, i.) 

The antients were so habituated to the 
sight of slavery, that none of the Greek 
philosophers make any objection to its 
existence. Plato, in his ' Perfect State,' 
desires only that no Greeks should be 
made slaves. 

The Etruscans and other antient 
Italian nations had slaves, as is proved 
by. those of Vulsinii revolting against 
their masters, and by the tradition that 
the Br!Jttii were runaway slaves of the 
Lucan1ans. The Campanians had both 
slaves and gladiators previous to the 
Ro~an conquest. But the Romans by 
their system of continual war caused an 
enormous influx of slaves into Italy, 
where the slave population at last nearly 
superseded the free labourers. 

Th_e ~.oman system of slavery had 
peculiarities which distinguished it from 
that of Greece. The Greeks considered 
slav~~y t? be founded on permanent di
vers!he~ m the races of men. (Aristotle,
P~lit:, 1. 5.) The Romans admitted in 
prmciple that all men were original! y 
f;ee (Imitit., _i., tit, ii.) by natural Jaw 
(Jure naturah), and they ascribed the 
~wer of masters over their slaves en
tirelr to the will of society to the "jus 
~~but?,'' if the slaves ..:ere captives 

en in war, whom the conquerors, in
dwad of killing them, as they might have 
tbne, spared for the purpose of selling 
f~fl or to the" jus civile,'' when a man I! u age sold himself. It was a rule of 
0ruan law that the offspring of a slave 

wo~an followed the condition of the 
:o er. (Inst., i., tit. 3.) Emancipation 
Gas much more frequent at Rome than in 
f re~ce: the emancipated slave became a 
~ee man (libertus ), but whether he hen:/. Roman citizen, a Latinus, or a 

icius, depended on circumstances. 

If the manumitted slave was ahove thirty 
years of age, if he was the Quiritarian 
property of his manumittor, and if he 
was manumitted in due form, he became 
a Roman citizen. (Gaius, i. 17.) At 
Athens, on the contrary, emancipation 
from the dominion of the master was sel
dom fbllowed by the privileges of citizen
ship even to a limited extent, and these 
privileges could only be conferred by 
public authority. It is true, that at Rome, 
under the empire, from the enactment of 
the Lex Aelia Sentia, passed in the time 
of Augustus, there were restrictions, in 
point of number, upon the master's power 
of freeing his bondmen and raising them 
to the rank of Uoman citizens; still in 
every age there was a prospect to the 
slave of being able to obtain his freedom. 

Slaves were not considered members of 
the community: they had no rights, and 
were in most respects considered as things 
or chattels. They could neither sue nor 
be sued. When an alleged slave claimed 
his freedom on the plea of unjust deten
tion, he was obliged to have a free pro
tector to sue for him, until Justinian 
(Code vii., tit. 1. 7, "De adsertione tol• 
Jenda,;) dispensed with that formality. 
Slaves had no connubium, that is, they 
could not contract a Roman marriage; 
their union with a person of their own 
rank was styled contubernium; and even 
the Christian church for several centuries 
did not declare the validity of slave mar
riages. At last the emperor Basilius al
lowed slaves to marry e.nd receive the 
blessing of the priest, and Alexius Com· 
nenus renewed the permission. As slaves 
had no connubium, they had not the pa
rental power (patria potestas) over t~eir 
offspring, no ties of blood were recogmsed 
among them, except with respec~ to incest 
and parricide, which were considered as 
crimes by the law of natm:e. Though 
slaves were incapable of holding property 
they were not incapacitated fr~m acqu_ir
ing property, but what they did acqmre 
belonged to their masters. They were 
allowed to enjoy property as their own, 
"peculium," consisting sometimes o'. o~her 
slaves, but they held it only by perm1ss1~m, 
and any legal proceedings co.nnected with 
it could only be conducted m the name 
of the master, who was the only legal 
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proprietor. Until the latter period of the served in the town houses, and the others 
republic, slaves and even freedmen were in the country. Long lists of the different 
not admitted into the ranks of the army. duties performed by slaves of each class 
In cases of urgent public danger, such as are given by Pignorius, 'De Servis et 
after the defeat of Cannre, slaves were eorum apud Veteres J\Iinisteriis,' Amster· 
purchased by the state and sent to the dam, 16 7 4; Popma, 'De Operis Servo
army, and if they behaved well, they rnm,' ibid., 1672; and Blair,' An Inquiry 
were emancipated. (Livy, xxii. 57, and into the State of Slavery amongst the 
xxiv. 14-16.) Homans,' Edinburgh, 1833, which is a 

Theywerenot,however,denied the rites very useful little book. For all the ne
of burial, and numerous inscriptions attest cessities of domestic life, agriculture, and 
that monuments were often erected to the handicraft, and for all the imaginable 
memory of deceased slaves by their mas- luxuries ofa refined and licentious people, 
ters, their fellows, or friends, some of there was a corresponding denomination 
which bear the letters D. 1\1., "Diis of slaves. Large sums were occasionally 
Mani bus." Slaves were often buried in paid for slaves of certain peculiar kind~ 
the family burying-place of their mas- some of which we should consider the 
ters. The "sepulchretum" or burial- least useful. Eunuchs were always very 
vault of the slaves and freedmen of Au- dear; the practice of emasculating boys 
gustus and his wife Livia, discovered in was borrowed by the Romans from the 
1726 near the Via Appia, and which has Asiatics, among whom it was a trade as 
been illustrated by Bianchini and Gori, early as the time of Herodotus (viii. 105): 
and another in the same neighbourhood it continued to the time of Domitian, who 
also belonging to the household of the forbade it; but eunuchs continued.~. be 
early Cresars, and containing at least 3000 imported from the East. A "mono, or 
urns with numerous inscriptions, which fool, was sometimes sold for 20,000 num· 
have been illustrated by Fabretti, throw mi, or about 160 pounds. Dwarfs and 
much light upon the condition and do- giants were also in great request. Mal'CllB 
mestic habits of Roman slaves in the ser- Antonius paid for a pair of handsome 
vice of great families. youths 200 sestertia, or 1600 pounds. 
· With regard to the classification and Actors and actresses and dancers sold 
occupations of slaves, the first division very dear, as well as females of great ~r· 
was into public and private. Public slaves sonal attractions, who were likely to brm~ 
were those which belonged to the state or in great gains to their owners by prosb· 
to public bodies, such as provinces, mu- tntion. A good cook was valued at four 
nicipia, collegia, decurire, &c., or to the talents, or 772 pounds. Medical men, 

1emperor in his sovereign capacity, and grammarians, amanuenses, anagnostre, ?
employed in public duties, and not at- readers, and short-hand writers, were ID 

tached to his household or private estate. considerable request. With regard to 
Public slaves were either derived from ordinary slaves, the price varied fro~ 
the share of captives taken iu war which fifty to twenty pounds, according to their 
was reserved for the community or state, abilities and other circumstances. Afte~ 
or were acquired by purchase and other a victorious campaign, when tbousands£o 
civil process. Public slaves of au inferior captives were sold at once ou the spot or 
description were engaged as rowers on the purpose of prize-money, to the sla~e
board the fleet, or in the construction and dealers who followed the armies, the pruf 
repair of roads and national buildings. sank very low. Thus in the camp 0 

Those of a superior description were em- Lucullus in Pontns (Plutarch, Lucu/lus, 
pl<_>yed as keepers of public buildings, c. 14) slaves were sold for four drachm~ 
prisons, and oth~r propert7 of the state, or two shillings and sevenpence, a he~ ' 
or ~ attend magistrates, priests, and other but the same slaves, if brought to th~ ho
pubhc officers, as watchmen, Iictors exe- man market, would fetch a much. hiedg :r 
cutioners, watermen, scavengers, &~. price. Home-born slaves, distingn1sh . Y 

Private slaves were generally distri- the name of" vernre" in contradistinct!on 
buted into urban and rustic; the former 1 to "servi empti,'' ~r "venalcs," or llD' 



SLAVE, &c. [ 717 J SLAVE, &c. 

ported slaves, were generally treated with 
greater indulgence by their masters in 
whose families they had been brought 
up; and they generally were considered 
of inferior value to the imported slaves, 
being considered as spoilt and trouble
some. The number of slaves born in 
Roman families appears at all ti mes to 
have been far inferior to that of the im
ported slaves. In general the propagation 
of slaves was not much encouraged by 
masters, many of whom considered slaves 
horn at home to cost more than those who 
were imported. 

There was a brisk trade in slaves 
carried on from the coasts of Africa, the 
Euxine, Syria, and Asia Minor. The 
island of Delos was at one time a great 
mart for slaves, who were imported thi
ther by the Cilician pirates. (Strabo, 
p. 668, Casanb.) The lllyrians procured 
numerous slaves for the Italian market, 
whom they bought or stole from the bar
barous tri.bes in their neighbourhood. 
But the chief supply of slaves was derived 
from Asia and Africa. In most coun
tries it was customary for indi<rent pa
rents to sell their children to slave~dealers. 
Criminals were also in certain cases con
demned to sJ:ivery, like the galley-slaves 
of our own tlffies. 
Bot~ la"'. 8;11d custom forbade prisoners 

taken m cml wars, especially in Italy, 
to be dealt with as slaves· and this was 
perhaps one reason of 'the wholesale 
ma~sacr~s. of captives by Sulla and the 
Trmmvm. In the war between the 
party of Otho ·and Vitellius, Antonius, 
wh~ commanded the army of the latter, 
hanng take Cremona, ordered that none 
ofh ~e captives should be detained, upon 
w ich the soldiers began to kill those 
wh? w~re not privately ransomed by
their friends. 
boIn the later period of the empire free

rn persons of low condition were glad 
~ secure a subsistence by labour on 

e. estates of the great landowners, to 
~1ch, after a continued residence for 

rty years, they and their families be
:ne bound by a tacit agreement under 
tit~' name of Coloni, Rustici, Adscrip

u, &c. The phrase " servi terrro " 
which .is applied to them, shows their 
connection with the soil. They could 

marry, which slaves could not. Though 
tl1cy bear a considerable resemblance to 
the serfs and villeins ( villani) of the 
middle ages, yet there are some import
ant points of difference and there is no 
evidence of any historical connection be
tween the Coloni and Villani. The sub
ject of the Coloni is discussed by Savigny, 
Ueber den Romischen Colonat; Zeit
scliriftfiir Geschicht. Rechtswissenschajl, 
vol. vi. 

The customary allowance of food for 
a slave appears to have been four Roman 
bushels, "modii," of corn, mostly•• far," 
per month for country slaves, and one 
Uoman libra or pound daily for those in 
town. Salt and oil were occasionally 
allowed, as well as weak wine. Neither 
meat nor vegetables formed part of their 
regular allowance; but they got, accord
ing to seasons, fruit, such as figs, olives, 
apples, pears, &c. (Cato, Columella, and 
Varro.) Labourers and artizans in the 
country were shut up at night in a house 
("ergastulum"), in which each slave ap
pears to have had a separate cell. Males 
were kept apart from females, excepting 
those whom the master allowed to form 
temporary connections. Columella ad
verts to some distinction between the 
ergastulum for ordinary labourers and 
that for ill-behaved slaves, which latter 
was in fact a prison, often under ground; 
but generally speaking the ergastul!l in 
the later times of the republic and under 
the empire appear to have been no better 
than prisons in which freemen were 
sometimes confined after being kidnapped. 
The men often worked in chains. The 
overseers of farms and herdsmen had 
separate cabins :illotted to t~em. Slav~ 
enjoyed relaxat10n from toil ~n certain 
festivities, such as the Saturnalia. 

The number of slaves possessed by the 
wealthy Romans was enormous. Some 
individuals are said to have possessed 
IO 000 slaves. Scaurus possessed above 
4000 domestic and as many rustic slaves. 
In the reigu of Augustus, a freedman 
who had sustained great losses during 
the civil wars left 4116 slaves, besides 
other property. 

A master had, as a i;:eneral rule, ~e 
power of manumitting his slave, and ~ns 
he could effect in several forms, by vm
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dicta, Census, or by Testamentum. The 
Lex Aelia Sentia, as already mentioned, 
laid various restrictions on manumission. 
Among other things it prevented persons 
under twenty years of age from manu
mitting a slave except by the Vindicta, 
and with the approbation of the Con
silium, which at Rome consisted of five 
senators and five Roman equites of legal 
age (puberes), and in the provinces con
sisted of twenty recuperatores, who were 
Roman citizens. (Gains), i. 20, 38.) The 
Lex Aelia Sentia also made ~JI manumis
sions void which were effected to cheat ere
ditors or defraud patrons of their rights. 
The Lex Furia Caninia, which was passed 
about A.D. 7, limited the whole number 
of slaves who could be manumitted by 
testament to 100, and when a man had 
fewer than 500 slaves, it determined by 
a scale the uumber that he could 
manumit. This Lex only applied to 
manumission by testament. (Gaius, i. 
42, &c.) 

In the earlier ages of the Republic, 
slaves were not very numerous, and were 
chiefly employed in household offices or as 
mechanics in the towns. But after the con
quests ofRome spread beyond the limits of 
Italy the influx of captives was so great, 
and their price fell so low, that they were 
looked upon as a cheap and easily renewed 
commodity, and treated as such. The 
condition of the Roman slave, generally 
speaking, became worse in the later ages 
of the republic; and many of the em
perors, even some of the worst of them, 
rnterfered on behalf of the slave. Au
gustns established courts for the trial of 
slaves who were charged with serious 
offences, intending thus to supersede 
arbitrary punishment by the masters, but 
the law was not made obligatory upon 
the masters to bring their slaves before the 
courts, and it was often evaded. By a Jaw 
passed in the time of Claudius, a master 
who exposed his sick or infirm slaves 
forfeited all right over them in the event 
of their recovery. The Lex Petronia, 
probably passed in the time of Augustus, 
or in the reign of Nero, prohibited masters 
from compelling their slaves to fight with 
wild beagts, except with the consent of 

Domitian forbade the mutilation of slaves. 
Hadrian suppressed the ergastula, or 
private prisons for the confinement of 
slaves; he also restrained proprietors 
from selling their slaves to keepers of 
gladiators, or to brothel-keepers, exCl.'pt 
as a punishment, in which case the sane· 
tion of a judge (judex) was required. 
Antoninus Pius adopted an old law of 
the Athenians by which the judge who 
should be satisfied of a slave being cnielly 
treated by his owner, had power to oblige 
the owner to sell him to some other per· 
son. The judge, however, was left entirely 
to his owu discretion in determining what 
measure of harshness in the owner should 
be a proper ground for judicial inter
position. Septimius Severus forbade the 
forcible subjection of slaves to prosti· 
tution. The Christian emperors went 
further in protecting the persons of slaves. 
Constantine placed the wilful murder of 
a slave on a level with that ofa freeman; 
and Justinian confirmed this law, in· 
eluding within its provisions cases of 
slaves who died under excessive punish· 
ment. Constantine made also two laws, 
both nearly in the same words, to prevent 
the forcible st-paration of the members of 
servile families by sale or partition of 
property. One of the Jaws, dated A-?· 
334, was retained by Justinian in ~us 
code. The Church also powerfully in· 
terfered for the protection of, sla:·es, 
by threatening excommunication agamfl 
owners who put to death their slaves 
without the consent of the judge; an? r.y 
affording asylum within sacred precrncts 
to slaves from the anger of unmerciful 
masters. A Jaw of Th~odosius I. au· 
thorized a slave who had taken refuge 
in a church to call for the protection of 
the judge, that he might proceed u~· 
molested to his tribunal in order that Ins 
ease might be iuvestigated. After Chri~· 
tianity became the predominant ~eh· 
gion in the Roman world, it exercised 
in various ways a beneficial infl_nence 
upon the condition of the slaves, w1th?ut 
however interfering, at least for cent_unes, 
with the institution of slavery itself. 
Even the Jaws of the Christian emper~rs 
which abolished the master's power of hfe 

the judicial authorities, and on a sufficient and death over his slave were long evaded. 
case being made out against the slave. ISalvianus (De Gubeniatioue Dti, jr.) 
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informs us that in the provinces of Gaul, 
in the fifth century, masters still fancied 
that they had a right to put their slaves 
to death. Macrobius (&tturn., i. II) 
makes one of his interlocutors, though 
a heathen, expatiate with great eloquence 
on the cruel and unjust treatment of 
slaves. In Spain, in the early period of 
the Visigothic kings, the practice of put
ting slaves to deatl~ still existed, for in 
the 'Fero J udicum' (b. vi. tit. 5) it is 
said that as some cruel masters in the 
impetuosity of their pride put to death 
their slaves without reason, it is enacted 
that a public and regular trial shall take 
place previous to their condemnation. 
Several laws and ecclesiastical canons 
forbade the sale of Christians as slaves 
to Jews or Saracens and other un
believers. 

The northern tribes which invaded the 
Western empire had their own slaves, 
~ho were chiefly Slavonian captives, dis
tmct from the slaves of the Romans or 
conquered inhabitants. In course oftime, 
howe>er, the various classes of slaves 
me;g~d into one class, that of the "ad
scnpn glebm," or serfs of the middle 
~e~, aud th~ !nstitution of Roman slavery 
m its unm1t1gated form became oblite
rated. The precise period of this change 
~Imo~ be fixed; it took place at >arious 
times m different countries. Slaves were 
~xported from Britain to the Continent 
1? the Snxon period, and the young Eng
~1sh slavts whom Pope Gregory I. saw 
m the m~rket at Rome were probably
broug~t thither by slave-dealers. Giral
dus Cambrensis, William of Malmesbury, 
and others accuse the Anglo-Saxons of 
~ll.ing .their female servants and even 

e1r children to strangers and especially 
to the Irish, and the pra~tice continued 
even after the Nonnan conquest. Iu the 
~~~n~ o.f a ~ouncil held at London, A.D. 
~ ·• It is said, " Let no one from hence
~~ presume to carry on that wicked 
bea c ~y which men in England have 
Wilk~ltherto sold like brute animals." ( ins's Concilia i p 383 ) 
But although the tra.ffi~ in siaves ceased 

among the Ch · · ·it . nstian nat10ns of Europe,
V co~tinued to be carried on by the 
thenetians across the Mediterranean in 

eage of the Crusades. The Venetians 

supplied the markets of the Saracens with 
slaves purchased from the Slavonian 
tribes which bordered on the Adriatic. 
Besides, as personal slavery and the 
traffic in slaves continued in all Moham
medan countries, Christian captives taken 
by Musselmans were sold in the markets 
of Asia and Northern Africa, and have 
continued to be sold till within our own 
times, when Christian slavery has been 
abolished in Barbary, Egypt, and the 
Ottoman empire, by the interference of 
the Christian powers, the emancipation 
of Greece, and the conquest of Algiers by 
the French. 

With the discovery of America, a new 
description of slavery and slave-trade arose. 
Christian nations purchased African ne
groes for the purpose of employing them 
in the mines and plantations of the New 
World. The natives of America were 
too weak and too indolent to undergo 
the hard work which their Spanish 
task-masters exacted of them, and they 
died in great numbers. Las Casas, a 
Dominican, advocated with a persevering 
energy before the court of Spain the 
cause of the American aborigines, and 
reprobated the system of the " reparti
m1entos," by which they were distributed 
in lots like cattle among their new mas
ters. But it was necessary for the settle
ments to be made profitable in order to 
satisfy the conquerors, and it was sug
gested that negroes from Africa, a n;iore 
robust and active race than the American 
Indians, might be substituted for them. 
It was stated that an able-bodied negro 
could do as much work as four Indians. 
The Portuguese were at that time pos
sessed of a great part . of the ~oast of 
Africa, where they easily obtamed by 
force or barter a considerable number of 
slaves. The trade in slaves among the 
nations of Africa had existed from time 
immemorial. It had been carried on in 
antient times: the Garamantes used to 
supply the slave-dealers of Carthage, 
Cyrene, and Egypt with blac~ sl~ves 
which they brought from the mter10r. 
The demand for slaves by the Portuguese 
in the Atlantic harbours gave the trade a 
fresh direction. The petty chiefs of the 
interior made predatory incursions in!o 
each other's territories, and sold their 
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captives, and sometimes their own sub
jects, to the European traders. The first 
negroes were imported by the Portuguese 
from Africa to the West Indies in 1503, 
and in 15ll Ferdinand the Catholic al
lowed a larger importation. These, how
ever, were private and partial speculations; 
it is said that Cardinal Ximenes was op
posed to the trade because he considered 
it unjust. Charles V., however, being 
pressed on one side by the demand for 
labour in the American settlements, 
and on the other by Las Casas and 
others who pleaded the cause of the In
dian natives, granted to one of his Fle
mish courtiers the exclusive privilege of 
importing 4000 blacks to the West Indies. 
The Fleming sold his privilege for 
25,000 ducats to some Genoese merchants, 
who organised a regular slave-trade be
tween Africa and America. As the 
European settlements in America in
creased and extended, the demand for 
slaves also increased; and all Enropean 
nations who had colonies in America 
shared in the slave-trade. The details of 
that trade, the sufferings of the slaves in 
their journey from the interior to the 
coast, and afterwards in their passage 
across the Atlantic-their treatment in 
America, which varied not only according 
to the disposition of their individual 
masters, but also according to different 
colonies,-are matters of notoriety which 
have been amply discussed in every coun
try of Europe during the last and present 
centuries. It is generally understood 
that the slaves of the Spaniards, especially 
in Continental America, were the best 
treated of all. But the negro slaves in 
general were exactly in the same con
dition as the Roman slaves of old, being 
saleable, and punishable at the will of 
their owners. Restrictions, however, were 
gradually introduced by the laws of the 
respective. states, in order to protect the 
life of th~ negro. slave against the caprice 
or brutality of his owner. In the British 
colocies, especially in the latter part of 
the last century and the beginning of the 
pres1,nt, much was done by the legis
lature; courts were established to hear 
the complaints of .the slaves, flogging of 
females was forbidden, the punishment 
of males was also limited within certain 

bounds, and the condition of the slave 
population was greatly ,ameliorated. Still 
the advocates of emancipation objected to 
the principle of slavery as being unjust 
and unchristian ; and they also appealoo 
to experience to show that a human 
being cannot be safely trusted solely to 
the mercy of another. 

But long before they attempted to 
emancipate the slaves, the efforts of 
philanthropists were directed to abolish 
the slave traffic, which desolated Africa, 
wholly prevented its advance in civiliza
tion, and encouraged the maltreatment of 
the negroes in the colonies, by affording 
an unlimited supply, and making it not 
the planter's interest to keep up his stock 
in the natural way. The attention of 
mankind was first effectually awakened 
to the horrors of this trade by Thomas 
Clarkson. His labours, with the aid of 
the zealous men, chiefly Quakers, who 
early joined him, prepared the way for 
Mr. Wilberforce, who brought the sub
ject before parliament in 178~, and .al· 
thdugh, after his notice, the mot10n, owmg 
to his accidental illness, was first brought 
forward by l\Ir. Pitt, Mr. W!lberforce 
was throughout the great par!tamentary 
leader in the cause, powerfully supported 
in the country by Thomas Clarkson and 
others, as Hichard Phillips, Georg~ Har
rison, W il!iam Allen, all of the Society ?f 
Friends, Mr. Stephen, who had been Ill 
the West Indies as a barrister, and Mr. 
Z. Macaulay, who had been gove;nor ?f 
Sierra Leone, and had also resided m 
Jamaica. A bill was first carried (brought 
in by Sir W. Dolben) to. regulate ~e 
trade until it could be abolished, and th!S 
in some degree diminish~d the horr?rs 0f 
the middle passage. But the question ~' 
abolition was repeatedly defeated, u~ti. 
1804, when Mr. Wilberforce first earned 
the bill through the Commons; it w~s 
thrown out in the Lords, and next year ti 
was again lost even in the ComID~ns. 
Meanwhile the capture of the roreign 
colonies, especially the Dntch, during thf 
war, frightfully increased the amount o 
the trade, by opening these settle?1ents to 
British capital ; and at one time. ~he 
whole importation of slaves by Britis~ 
vessels amounted to nearly GO,OUO year!), 
of which about a third was for the supply 
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of our old colonies. At length, in 1805, 
an order in council prohibited the slave-
trade in the conquered colonies. Next 
year the administration of Lord Grenville 
and Mr. Fox carried a bill through, pro
hibiting British subjects from engaging 
in the trade for supplying either foreign 
settlements or the conquered colonies. A 
resolution moved by Mr. Fox, the" last 
time he took any part in public debate, 
was also carried in 1806, pledging the 
Commons to a total abolition of the trade 
early next session, and this was, on Lord 
Grenville's motion, adopted by the Lords. 
Accordingly next year the General Abo
lition Bill was brought in by Lord Howick 
(afterwards Earl Grey), and being passed 
by both houses, received the royal assent 
on the 25th of March, lSOi. This Act 
prohibited slave-trading from and after 
the 1st of January, 1808; but as it ouly 
~ubjected otlenders to pecuniary penalties, 
it w~s found that something more was 
reqmr~d to put down a traffic the gains 
of which were so great as to cover all 
losses by capture. In 1810 the House 
of Commons, on the motion of l\lr. 
l?rougham, passed unanimously a resolu
lion, pledging itself early next session 
e!fect1;1ally to prevent "such daring 
v1ol~t10ns ?f the law ;" and he next year 
car1:1ed a bill makiug slave-trading felony, 
i::nmslmble by fourteen years' transporta
lion, or imprisonment with hard labour. 
In 1824 the laws relating to the slave-
trade were consolidated, and it was fur

. the~ decla~·ed to be piracy, and punishable 
capitally, 1f committed within the Admi
ralty jurisdiction. In 1837 this was 
changi;d ~o. tr~nsportation for life, by the 
acts. d1mnnshmg the number of capital 
pumshments. Since the Felony Act of 
1811, the British colonies have entirely 
ceased to have any concern in this traffic. 
~f any British. ~uhjects have engaged in 
Jt, or a?y. llr11Ish capital has been em
barked in 1t, the offence bas been com
mitted in the foreign trade. 

The Duke of Wellington, while am
bassador at Paris, in 1814 used every 

first French law abolishing the slave-· 
trade was a decree issued hy Napoleon 
on the 29th of March, 1815, during- the 
Hundred Days, after his return from Elba. 
It prohibited any vessel from fitting out 
for the trade, either in the ports of :France 
or in those of her colonies; and the iu
troduction or sale in the French colonies 
of any negro obtained by the trade, whe
ther carried on by French subjects or 
foreigners. The influence of Great llri
tain was again strenuously exerted at the 
peace in 1815, to obtain the concurrence 
of foreign powers in the abolition; and 
the object bas been steadily kept in view 
by this country, and every opportunity 
of forwarding it taken advantage of, 
down to the present time. The conse
quence has been that now nearly all 
the powers in Europe and America have 
passed laws, or entered into treaties, pro
hibiting the traffic. 

To the General Treaty signed by the 
representatives of Austria, France, Great 
Britain, Portugal, Prussia, Russia, Spain, 
and Sweden, assembled in Congress at 
Vienna, on the 9th of June, 1815, was 
annexed, as having the same force as if 
textually inserted, a Declaration, signed 
at the same place by the Plenipoteutiaries 
of certain of the powers, on the 8th of 
February preceding, to the following 
effect :-that, seeing seYeral European 
governments had already, virtually, come 
to the resolution of putting a stop to the 
slave-trade, and that, successively, all the 
powers possessing colonies in different 
parts of the world had acknowledged, 
either by legislative acts, or by treaties 
or other formal engaf!ements, the duty 
and necessity of abolishing it; and that 
by a separate article of the late trea!y ?f 
Paris (3oth May, 1814), Great llritam 
and France had engaged to unite their 
efforts at this Congress of Vienna to in
duce all the powers of Christendom to 
proclaim its universal and d8finitive abo
lition; the members of the Congress now 
declared? in the fa~e of Em·?pe, that th_ey 
were ammated with the smcere desire 

effort to obtain from the rest~red Bourbon of concurring in the most prompt and 
government a prohibition of the traffic in Ieffe.·ctual executio~ of' t_his measure by a!l 
slaves; but the French West Indian in- the means at their disposal. And _tins 
terest and commercial jealousy of Eng- Dec!ar_ation was re:iewed by the Plem\"~
land frustrated all his attempts. The tentianes of Austna, France, Great Dn-

VoL. II. 3 A 
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tain, Prussia, and Russia, assembled in Ithe slave-trade, on any part of the coast 
Congress at Verona, in resolutions adopted 
in a conference held on the 28th of ~o
vember, 1822; in which, however, it is 
admitted that, "notwithstanding this de
claration, and in spite of the legislative 
measnres which have in consequence 
been adopted in various countries, and of 
the several treaties concluded since that 
period between the maritime powers, this 
commerce, solemnly proscribed, has con-
tinned to this very day; that it has 
gained in activity what it may have lost 
in extent; that it has even taken a still 
more odious character, and more dreadful 
from the nature of the means to which 
those who carry it on are compelled to 
have recourse." 

The following will be found, we be
lieve, to be a correct and complete list of 
the treaties and conventions for the sup
pression of the slave-trade that have 
been made by this country with other 
states since the general peace:

In 1814, with France, by Additional 
Articles to the Definitive Treaty ofPeace 
signed at Paris 30th May (engaging that 
the slave-trade should !1e abolished by 
the French government m the course of 
five years); and with the Netherlands, by 
treaty of London, 13th Angnst. Its abo
lition had also been stipulated in the 
Treatv of Kiel, concluded with Denmark 
on the 14th of January. 

In 1815, with France, by Additional 
Article to Definitive Treaty signed at 
Paris 20th November (by which the two 
powers, having each already, in their re
pective dominions, prohibited, without 
restriction, their colonies and subjects 
from taking any part whatever in the 
slave-trade, engage to renew their efforts, 
through their m~nisters. at t~e courts of 
London and Paris, for its entire and defi
nitive abolition); and with Portugal by 
Treaty_ signed at Vienna 22nd Jan~ary
(refe_rrmgtoT~eatyof Alliance concluded 
:it R1~ de Jane1~0 19th February, 1810, 
ID which the P_rmce Regent of Portugal 
had declared his. determination to adopt 
the most efficac10us ~t;ans for bringing 
about a gradua~ ab?ht1on of· the slave-
trade; and ma_kmg 1t now unlawful for 
any of the subjects of the crown of Por
tngal to purchase slaves, or to carry on 

of Africa to the northward of the equa
tor). 

In 1817, with Portugal, by Convention 
signed at London 28th July (prohibiting 
universally the carrying on of the slave
trade by Portuguese vessels bound for 
any port not in the dominions of his Most 
Faithful :\lajesty; and restricting it in 
other circumstances); with Portugal, by 
Separate Article, signed at Loudon 11th 
September (referring to arrangements to 
be adopted "as soon as the total abolition 
of the slaw-trade, for the subjects of the 
crown of Portugal, shall have taken 
place"); with Spain, by Treaty signed at 
Madrid :13rd September (by which his 
Catholic l\fajesty engages that the slave-
trade shall be abolished throughout the 
entire dominions of Spain on the 30th ~f 
l\Iay, 1820, and that in the mean time it 
shall not be lawful for any of the subjects 
of the crown of Spain to purchase slaves, 
or to carry on the slave-trade, on any 
part of the coast of Africa to tl1e north of 
the equator, or in vessels bound for a~y 
port not in the dominions of his C~th.ohc 
Majesty; and by which the resti:ctwns 
under which the trade may be carr!ed on 
in other circumstances are specified); 
and with Ha<lama, king of Madagascar 
and its dependencies, by Treaty signed at 
Tamatave 23rd October. 

In 1818, with the Netherlands, by 
Treaty signed at the Hague 4t~ May 
(specifying restrictions under wh1ch the 
reciprocal right of visitation and search 
is to be exercised). . 

In 1820 with l\fadagasrar, hy f1ddi
tional Articles sinned at Tananar1voux 
11th October. " 

In 1822, with Imaum of Muscat, by 
Treaty signed at Muscat 1rth &ptem
her· with l'\etherlands, by Explanatory 
and,Additional Articles, signed at Br~s
scls 31st December; and with Spai~, 
by Explanatory Article signed atJ11adr11l 
10th December. • . 

In 1823, with Netherlana~, by Addi
tional Article signed at Brussel~ .25~ 
January; with Portugal, by Add1t1ona. 
Articles signed at Lisbon I 5!~ March: 
and with l\Iadagascar, by Additional Ar 
ticles signed at Tamatave 31st May. 

In 1824, with Sweden, by Treaty of 
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Stockholm, 6th Kovember (arranging 
reciprocal right of visitation by the ships 
of war of the two countries). 

In 1826, with Brazil, by Treaty of 
Rio de Janeiro, 23rd Kovember (renew
ing, on the separation of that empire from 
Portugal, the stipulations of the treaties 
subsisting with the latter power). 

In 1831, with France, by Convention 
of Paris, 30th November (stipulating mu
tual right of search, within certain seas, 
by a number of ships of war to be fixed 
every year for each nation by special 
agreement). 

In 1833, with France, by Supplemen
tary Convention of Paris, 1!2nd March 
l further regulating the right of visitation 
by duly authorized cruisers). 

In 1834, with Denmark, by Treaty of 
Copenhagen, 26th J nly (containing the 
accession of his Danish Majesty to the 
Conventions between Great Britain and 
France of 1831 and 1833) ; with Sar
dinia, by Treaty of Turin, 8th August 
(containing accession of that power to 
same conventions); and with Sardinia, 
by Additional Article, signed at Turin, 
~th December (respecting place of land
mg of negroes found in vessels with Sar
dinian flag). 

In_ 1835, with Spain, by Treaty of 
Madrid, 28th June (abolishin" slave
trade on part of Spain henceforward, 
totally and finally, in all parts of the 
world; and regulating a reciprocal right 
o_f search); and with Sweden, by Addi
t1011a1 Article to Treaty of 1824, signed 
at ~tockholm 15th June. 
. In 1837, with Tuscany, by Convention 
s1~_ed at Florence :l4th November, con
tammg accession of the Grand Dnke of 
Tuscany to French Conventions of 1831 
and .1833); with Hause Towns, by Con
vention signed at Hamburg 9th June 
(to same effect); and with Netherlands, 
b.y Additional Article to Treaty of 1818, 
signed at the llagne ith February. 

In 1838, with Kinodom of the Two 
Sicilies, by Conventi0r';' signed at Naples 
I ?th,. ~e_bruary (containing accession of 
l~1s S1c1hau l\Iajesty to French Conven
tions of 1831 and 1833). 

In 1839, with Republic of Venezuela, 
byT~ea~y signed at Caracas 15th March 
(abohshrng for ever the traffic in slaves, 

so far as it consists in the conveyance of 
negroes from Africa; expressing the de
termination of Venezuela to preserve in 
force the provisions of a law passed in 
February, 1825, declaring Venezuelans 
found engaged iu that trade to be pirates 
and punishable with death, and regulat
ing a mutual right of visitation); with 
Chile, by Treaty signed at Santiago J 9th 
January; with Urugnay, by Treaty 
signed at Montevideo 13th July; with 
Argentine Confederation, by Treaty 
signed at Iluenos Ayres 24th l\Iay; and 
with Hayti, by Convention signed at 
Port-au-Prince 23rd December. 

In 1840, with Bolivia, by Treaty signed 
at Sucre 25th September; and with 
Texas, by Treaty signed at London lGth 
November. 

In 184l, with France, by Treaty signed 
at Paris 20th December, which however 
the French government afterwards re
fused to ratity; with Mexico, by Treaty 
signed at Mexico 24th February; and 
with Austria, Prussia, and Hussia, by 
Treaty signed at London 20th December. 

In 1842, with the United States of 
North America, by Treaty signed at 
Washington 9th August (stipulating that 
each party shall maintain on the coast of 
Africa a naval force, carrying in all 
not less than eighty guns, "to enforce, 
separately and respectively, the laws, 
rights, and obligations of each of the two 
countries for the suppression of the slave
trade; the said squadrons to be indepen
dent of each other," but "to act in con
cert and co-operation, upon mutual con
sultation, as exigencies may arise"); with 
the Argentine Hepublic; and with the 
Hepublic of Hayti. 

In 1842, with Portugal, by Treaty 
signed at Lisbon 3rd July. 

In 1845, with Brazil ; and with France, 
by a Convention signed at London on the 
29th of l\Iay (by which each power is to 
keep up an equal naval force on the 
western coast of Africa, and the right of 
visitation is to be exercised 011ly by 
cruisers of the nation whose flag is car
ried by the suspected vessel). 

The History of the Abolition is to be 
found in the work under that title by T. 
Clarkson (edition 1834), and the state of 
the Jaw, as well as the treatment of sla"es 

3A2 
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practically in the colonies, is most fully 
treated of in a work on that subject by 
Mr. Stephen. The writings of the late 
Sir John Jeremie also contain much 
useful information on the condition of 
slavery in the British colonies just be
fore the Emancipation Act. T. Clarkson's 
other works on the nature of the traffic, 
which first exposed it to the people of 
this country, were published in 1787. 

The slave-trade was suppressed, but 
slavery continued to exist in the British 
colonies. In 1834 the British parliament 
passed an act by which slavery was abo
lished in all British colonies, and twenty 
millions sterling were voted as compen· 
sation money to the owners. This act 
(3 & 4 Wm. IV. c. 73) stands prominent 
in the history of our age. No other na
tion has imitated the example. · The 
emancipated negroes in the British colo
nies were put on the footing of appren
ticed labourers. By a subsequent act 
(1 Vic. c. 19') all apprenticeships were to 
cease after the 1st of August, 1840, but 
the clay was anticipated in all the West 
Indian colonies by acts of the colonial le
gislatures. Slavery exists in the French, 
Dutch, Spanish, and Portuguese colonies, 
and in the southern states of the North 
Ame;ican Unio_n. The new republics of 
Spamsh America, generally speaking, 
eirnincipated their slaves at the time of 
the revolution. As the slave population 
in general does not maintain its numbers 
hy natural increase, and as plantations in 
America are extended, tlwre is a demand 
for a fresh annual importation of slaves 
from Africa, which are taken to Brazil, 
Cuba, Puerto Rico, and Monte Video. 
In a recent work, 'The African Slave
Trade and its Hemedy,' hy Sir T. Fowell 
Buxton (who, after l\Ir. Wilberforce's re
t~rement, took a most active part in par
liament on the subject of slavery), it is 
calculated, apparently on sufficient data, 
that not less than 1:)0,000 ne"'ro slaves 
are annually imported from Af"rica into 
the above-mentioned countries in contra
vention to the laws and the treaties ex
isting between Great Dritaiu and Spain 
and Portugal, the local authorities either 
winking at the practice or bein"' unable 
to prnvent it. Since the slave-;rade has 
been declared to be illegal, the sufferings 

of the slaves on their passage across the 
Atlantic have been greatly increased, 
owing to its being necessary for masters 
of slave-traders to conceal their cargoes 
by cooping up the negroes in a small 
compass, and avoiding the British cruis
ers; they are often thrown overboard in 
a chace. There is a considerable loss of 
life incident to the seizing of slaves by 
force in the hunting excursions after ne
groes, and in the wars between the chief
tains of the interior for the purpose of 
making captives. There is a loss on their 
march to the sea-coast; the loss in the 
middle passage is reckoned on an average 
at one-fourth of the cargo; and, besides 
this, there is a further loss, after landing, 
in what is called the "seasoning" of the 
slaves. The Portuguese and Brazilian 
flags have been openly used, with the con
nivance of the authorities, for carrying on 
the slave-trade. ThP Spanish flag has also 
been used, though less openly, and with 
greater caution, owing to the treaty be
tween England and Spain which fonnally 
abolishes the slave-trade on the part of 
Spain. A mixed commission conrt of 
Spaniards and British exists at Havaua to 
try slavers; but pretexts are never waut
ing to elude the provisions of the treat.y. 
There seems indeed to be a great dif
ficulty in obtaining· the sincere co-opera
tion of all Christian powers to put d?w.n 
the slave-trade effectually, although it is 
certain that iu all but the Portuguese and 
Spanish settlements the traffic has now 
almost entirely ceased. . 

Besides the slave-trade on the Atlantic, 
there is another periodical exportation of 
slaves by caravans from Som.Ian to the 
Barbary states and Egypt, the ~nnual 
number of which is variously estimated 
at between twenty and thirty thousand. 
There is also a trade carried on by the 
snhjects of the Imaum of Muscat, who ex
port slaves in Arab vessels from Zanzcbar 
and other ports of the eastem. coast of 
Africa, to Arabia, Persia, India, Java, 
and other places. In a despatch, date~ 
Zanzebar, l\Iay, 1839, Captain Cog.an est!; 
mates the slaves annually sold m tha 
market to be 50,000. The Portuguese 
also export slaves from their settleme~ts 
on the Mozambique coast, to Goa, Din, 
and their other Indian possessions. 
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By a law of the Koran, which, however, 
is not always observed in all J\lohamme
dan countries, no J\Iussulman is allowed 
to enslave one of his own faith. The 
Moslem negro kingdoms of Soudan supply 
the slave-trade at the expense of their 
pagan subjects or neighbours, whom they 
sell to the J\Ioorish traders. Mohammedan 
powers will probably never suppress this 
trade of their own accord. 

There is a considerable internal slave
trade in the United States of N-0rth Ame· 
rica. Negroes are bred and sold in Mary
land and Virginia, and some -Other of the 
slave-holding states, and carried to the 
more fertile lands of Alabama, L-Ouisiana, 
and other sonthern states. 

It is maintained by some that the Afri
can slave-trade cannot be effectually put 
do':"n by force, and that the only chance 
of Its ultimate suppression is by civilizing 
central Africa, by encouraging agricultu
ral industry and legitimate branches of 
~ommerce, and at the same time spread
mg education and Christianity; and also 
by giving the protection of the British 
flag to those negroes who would avail 
themselves of it. It is certain that if 
other countries will not exert themselves, 
the abolition must be postponed to this 
remote period. The Africans sell men 
bec~use they have no other means of pro
curing European commodities, and there 
seems no doubt that one result of the 
slave-trade is to keep central Africa in 
a state of barbari1mi. 

The amount of the slave populaticm 
now ~xisting in America is not easily as· 
certamed. By the census of 1835 Brazil 
~ntained 2,100,000 slaves. The slaves 
111 Cuba, in 1"8:16, were, according to 
Humboldt, about 260,000. In the United 
States the number of slaves was 2,487,355 
by the census of 1840, which is 478,324 
more than the number according to the 
census of 1830. 

Societies for the ultimate and universal 
abolition of slavery exist in Eng!:ind, 
France, and the United States, and they 
publish their Reports ; and a congress 
was held in L-Ondon, June, 1840, of dele
gates from many countries to confer upon 
~he .means of effecting it. The American 
~1ety has formed a colony called Libe
na. near Cape Mesurado, on the west 

coast of Africa, where negroes who hav-e 
obtained their freedom in the . United 
States are sent, if they are willing to go. 
The English government has a col.ony for 
a similar purpose at Sierra Leone, where 
negroes who have been seized on board 
slavers by English cruisers are settled. 

SMALL DEBTS. [lNSOLVENCYj RE· 
QUESTS, COURTS OF.] 

SMUGGLING is the clandestine in
troduction of prohibited goods; or the 
illicit introduction of goods by the eva
sion of the legal duties. Excessive duties 
present a temptation to men to evade 
them; and the law loses a great part of 
its moral influence when it first tempts to 
violation of it and then punishes the 
offence. In parts of a country where a 
"fr~e trade" is extensively carried on, 
the smuggler is rather a popular person 
than otherwise ; in some countries, as in 
Spain, still more than in England. His 
neighbours do not usually n~gard his 
mode of acquiring a livelihood disgrace
ful, but rather look upon him as a bene· 
factor who supplies them with necessa
ries and luxuries at a cheap rate. "To 
pretend," says Adam Smith, " to have 
any scruple about buying smuggled goods 
would in most countries be regarded as 
one of those pedantic pieces of hypocrisy 
which, instead of gaining credit with 
anybody, serve only to expose the person 
who pretends to practise them to the sus· 
picion of being a greater knave than the 
rest of his neighbours." This is probably 
rather too stronglv expressed ; but many 
persons even attach a fictitious value to 
goods which have been smuggled, on ac
count of their cheapness and supposed 
excellence ; and indeed articles which 
have duly passed through the custom
house are frequently offered for sale as 
contraband. It is the crimes and the 
moral evils which are the offspring of 
smuggling that are to be dreaded rather 
than smuggling itself. The true remedy 
is a wise tariff. It annihilates a traffic 
which no ingenuity can ever put down; 
for all experience proves that so long as 
a profit can be made by smuggliug suffi
ciently hii;;h to counterbalance the neces
sary risk, It will not fail to flourish. The 
decrees of Berlin and Milan, instead of 
annihilating commerce, only forced it 
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into extraordinary channels. Silk from 
Italy, for example, instead of b~ing re-
cei,·ed in England by the most direct 
means, often arrived by way of Archangel 
and Smyrna; in the former instance being 
two years, and in the latter twelve months 
on its passage. The slave-trade is an
other instance of the impossibility of 
putting a stop to any traffic which is a 
source of great profit. The slave-traders 
of the Harnnna gave from 3.'i to 40 per 
cent. as a premium of iusurance on their 
African risks; but at this rate the as
surance companies <lid not realise a profit, 
though they sustained no serious loss. 
This proves that nearly two out of eYcry 
three adventurers are successful ; and as 
one out of three would at least have 
covered 'all loss, the difference makes a 
profit of at least cent. per cent. to the 
slaYe-<lealer. Until this profit be re
<laced, the slave· trade cannot be effec
tually suppressed. (Turnbull's Cuba, 
1840.) Whenever duties exceed 30 per 
cent. ad valorem, it is impossible to pre
vent a contraband trade. 

We have only to examine the tariff of 
any country to know if smuggling is 
practised; and if a bad system of com
mercial policy has been long pursued, 
there the smuggler will be found. The 
co11trabandista of Spain figures in novels 
and tales of adventure. In no country 
is the illicit trade so general and exten
sive. The exports to Gibraltar from 
England considerably exceed a million 
sterling per annum, and a very large 
proportion of British goods is introduced 
by smugglers into the interior. Mr. 
Porter states (l'ro.qress ef the Nation, ii. 
111) that nearly the whole of the tobacco 
imported into Gibraltar, amountiD"' to 
from 6 to 8 million lbs. per annun';', is 
subseq~entl_y smuggled into Spain, where 
the article 1s one of the royal monopolies. 
On the French frontier the illicit trade is 
equally active. 

The vicinity of France and Eno-land 
and the injudicious character of thcir re: 

portant articles of smuggliug from Franee 
to England. The total amount of duties 
evaded in 1831 by the smuggling of 
French goods into the United Kingdom 
was estimated to exceed 800,000/., ex
elusive of tobacco, "whole cargoe!j. of 
which are sometimes introduced from'\he 
French bonding warehouses into Ire. 
laud." (Report on the Commercial Re
latio11s betu·een France and li;1gland, by 
l\Ir. Poulett Thomson (late Lord Syden
ham) and Dr. Bowring.) English goods 
are also largely smuggle~ into France. 
The extensive laud frontier of France, 
and the offices for collecting the octroi 
duties in ir;land towns, giYe rise to son!e 
peculiarities in the smuggling-trade m 
f'rance. It is not sufficient to land mer
chan<lise on the coast, as in England, but 
it has to pass the local custom-houses at 
the barriers of the large towns. This 
adds greatly to the difficulty and e~penses 
of smuggling. It is stated that m 1831 
the premium on landing English woollens 
on the French coast was 55 per cent.; at 
the barriers of Paris G3 per cent.; and 
within the walls 1 O per cent. additio1!al; 
making in all i3 per cent.; the premmm 
on cotton goods being 65 per cent. Eng· 
lish goods are chiefly introduced by the 
Belgian frontier, and the smugglers h~ve 
their depots at Cambray, St. Quentm, 
Ypres, Tournay, l\Ions, and other towns 
in the adjacent departments. In the 
Report of 1831, already quoted, it is st~!ed 
that in that year the amount of Bntis~ 
goods smuggled into France. by thi~ 
frontier exceeded 2,000,oool. JD val~e • 
but if the ports on the ChanneI w~re m· 
eluded (of which no estimate ~ given), 
this amount would be greatly !Ilcrea~ed. 
Cotton-twist is the most important ar!Jcle 
in the illicit trade. Cotton-yarns, when 
once Joda-ed in the manufacturer's ware
house, c~nnot be seized, and in ~onse
qucnce of the article lbeing essential to 
the progress of manufacturini; indnst1 
in France, the government, instead 0 

reducing the duty, in some degree con
sp;ctive tariffs, have encouraged smug- nives at its illicit introduction. . 
glmg to a large extent on both sides of The nature of the frontier by whic_h 8 

the Channel. Spirits, tea, tobacco and Icountry is bounded necessarily exercises 
silk goods, .and m~re _Particularly br~ndy, considerable influence on the character of 
from the high duties. imposed on it in this its tariff. It would, for example, ~ 
country, have constituted the most im- nearly impossible to prevent the smug 
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gling of British goods into the United 
States on the Canadian frontier, if the 
duties on importation were excessive.' 

In 1822 the cost of preventing smug
!!ling in England was enormous. The 
P~eventive Service and the Coast Block
aue were organized for this purpose, and 
were aided by a fleet of fifty-two reTenue 
crnisers. In 1822 and 1823 there were 
captured on the English coast 52 vessels 
and 385 boats engaged in smuggling. 
For the half-year ending April, 1823, the 
cost of this department of the public ser
vice amounted to 227,145l., and the sei
zures were valued at 67,000l. The Coast 
Blockade consisted of 1500 officers and 
seamen of the royal- navy, who were em
ployed on shore under the orders of the 
Admiralty ; and the Coast Guard was 
under the authority of the Board of Cus
toms. In 1832 upwards of 181,000l. had 
been expended in building cottages for 
the officers and men of the Coast Guard in 
Kent and Sussex. Lord Congleton esti
mated the total annual cost of protectin"' 
the reven
soo,oool. 

ue in 1831 at from 700,000l. b;

For several years frequent conflicts 
took place between the otlicers of the 
revenue and smugglers, who were gene
rally aided by tlie country-people. In 
1830 there were 116 persons under con
finement in England, and 64 serving in 
the navy as a penalty for smuggling 
offences. The counties on the Scottish 
?order were at one period rapidly becom
mg demoralized by smuggling, the duties 
on spi!·its being much higher in England 
than i~ Scotland. In two years 163 m
format10ns were laid in the counties of 
Northumberland and Cumberland for 
smuggling spirits. The duties being re
du~ed more nearly to an equality, these 
e.v1ls ceased on the border ; and the quan
tity of spirits charged with duty in Scot
land rose from 2! million gallons in 182:.l, 
to nearly six million gallons in 1825. 
The reduction of the duties on silks, tea, 
and other articles, has done more to re
press smug!!ling than all the efforts of the 
revenue officers aided by a large armed 
force. In 1841 the number of persons 
u™1:er confinement in England for offences 
aga.mst the Customs laws was 65, all for 
penods under six: months, with two ex

ceptions ; in Ireland there were none un
der confinement. 

The direct cost incurred for the pro
tection of the Customs revenue was as 
follows in 1840 :-Harbourvessels,i250l.; 
Cruisers, 118,5431.; Preventive Water
Guard, 349,4 74l.; Land Guard, 19,6621. : 
total, 494,9301. The Board of Excise 
employs cruisers for the protection of the 
revenue collected under its authority, the 
cost ofwhich amounted to 54.581. in 1840; 
and also a force in Ireland called the 
Revenue Police, whose maintenance in 
the above year cost 42,095l. The total 
charge for collecting and protecting 
the Customs and Excise revenues of 
the United Kingdom was 2,309,61ll.; 
namely, 1,286,3531., or 5l. 8s. 8i,d. per 
cent., for the Customs; and 1,02.3,258l., 
or 61. l Os. 1lfd. per cent., for the Excise. 
In 1835 the number of persons employed 
in the department of the Customs was 
11,600 ; and in the Excise 6072. The 
present Acts relating to smuggling are 
3 & 4 Wm. IV. c. 53, and 4 & 5 \Ym. 
IV. c. 13. 

SOCCAGE (more correctly socage) 
in its original signification, according to 
Bracton, Littleton, and others, is service 
rendered by a tenant to his lord by the 
soc ( soke) or ploughshare. The term was 
afterwards extended to all services ren
dered which were of an ignoble or non
military character, and were fixed in 
their nature and quality. The certainty 
of the services to be rendered distinguished 
socage tenure from tenure in chivalry, or 
by knight's service, 011 the one hand, 
and from tenure in pure villenage by ar
bitrary service, on the other; and there
fore Littleton says, § ll8, "A man may 
hold ofhis lord by fealty [FEALTY] only ; 
and such tenure is a tenure in socage ; for 
every tenure which is not a tenure in chi
valry is a tenure in socage." 

Socage is said by old writers to be of 
three kinds: socage in frank tenure; so
cage in antient tenure; and socage in 
base tenure. (Old Tenures, 125, 126; 
Old Natura Breviurn, title Garde.) The 
second and third kinds are now called re
spectively tenure in antient demesne and 
copy hold tenure. The first kind is called 
free and common socage, to distinguish it 
from the two others, _though as the term 
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socage has long ceased to be applied to 
the two latter, socage and free and com
mon socage now mean one and the same 
thing. 

Besides fealty, which the tenant in so-
cage, like every other tenant, is bound to 
do when required, the tenant in socage, or, 
as he was formerly called, the socager or 
sockman, is bound to give his attendance 
at his lord's court-baron, if the lord holds 
a court-baron either for a manor[:llANOR J 
or for a seigniory in gross. A tenant in 
socage may holcl by fe-dlty only (Littleton, 
§ 130), for fealty is a service. If the 
tenant in socage holJs by fealty and cer
tain rent to pay yearly, &c., the lord shall 
have of the heir of his tenant as much 
as the rent amounts unto which he payeth 
yearly. This payment on the death of a 
tenant is a relief. Many of these rents 
are of little value, as a pound of pepper, a 
number of capons or hens, or a pair of 
gloves (Littleton, § 128). . 

Both forfeiture and escheat are incident 
to tenure in socage, as they were also to 
tenure by knight's service. [EscnEAT.J 
ln that species of socage tenure which is 
called gavelkind [GAVELKI::rn] there is 
no forfeiture. 

Wardship is also incident to this tenure. 
But this incident is not, as formerly in 
knight's service, a benefit given to the 
lord, but a burthen imposed on the in
fant's next friend of full age, who must 
however be a person not capable of inhe
riting the estate upon his young kins-
man's death. 

By the mutual consent of lord and te
nant, socage tenure might have been con
verted into tenure by knight's service, or 
tenure by knight's service into tenure in 
socage. It sometimes happened that the 
tenant held by knight's service of a lord 
who held in socage; and, more frequently, 
that a tenant held in socage of a lord who 
held by knight's service. 

In particular districts some of the in
cidents of tenure by knight's service were 

-by custom annexed to the tenure in so-
cage. Thus in the diocese of Winchester 
the lord claimed the wardship and mar
riage of his socagers. 

Before the abolition of feudal burthens 
by the Com;rionwealth, confirmed upon 

nants in socage were bound to pay 201
upon every 20/. of annual value, as an aid 
for making the lord's son a knight, and 
the same for marrying the lord's eldest 
daughter. This tenure was also subject 
to the payment of fines upon alienations. 

By the abo,·e statute, the provisions of 
which were extended to Ireland by the 
Irish act of 14 & 15 Car. II. c. 19, te
nure by knight's service was abolished, 
and all lands, with the exception of eccle
siastical lands held in free alms [FRASK
AL1110IGNE], were directed to be held in 
free and common socage, which, with the 
limited exception in favour of lands held 
in frankalmoigne, is now the universal 
tenure of real property throughout Eng· 
land and Ireland. and those colonies 
which have been settled by the English. 

It is true that a large portion of the 
soil of all those countries is held by lease
holders, and in England also by copy
holders; but the freehold of the land. he!d 
by leaseholders and copyholders IS m 
their lords or lessors, who hold that free
hold by socage tenures. (On socage te
nures, see Coke on Littleton, § 117,&c., 
and the notes in Butler's edition.) 

SOCIAL CONTRACT, oa ORf-
GINAL CONTRACT. Rlackston.e 
(Com. i. p. 48) writes as follows:
" Though Society had not its for~al .b: 
ginning from any convention of mdm
duals actuated by their wants and fears, 
yet it is the sense of their weakness and 
imperfection that Imps mankind togethe~, 
that demonstrates the necessity of this 
union, and that therefore is the solid and 
natural foundation as well as the cement 
of civil society. And this is wha! we 
mean by the original ~tract ?f socie!J'.; 
which though perhaps m no mstance it 
has ever been formally expressed at the 
first institution of a state, yet in natured 
and reason must always be undei:st?O 
and applied in the very act of associatmg 
together-namely, that the whole should 
protect its parts, and that e~ery part 
should pay obedience to the will of the 
whole· or in other words, that the com
munity should guard the right~ of each 
individual member, and that, m return . 
for this protection, each individual sh~ul~, 
submit to the laws of the com~unity' 

the Restoration by 12 Car. II. c. 24, te- • without which submission of all it weti} 
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impossible thaf protection could be cer
tainly extended to any." Blackstone in 
a previous passage denies " that there 
ever was a time when there was no such 
thing as society, either natural or civil;" 
and in the passage just quoted he denies 
that it" had its formal beginning from 
any convention of individuals." The ne
cessity of the "union" is demonstrated 
from the sense of weakness and imper
fection which keeps mankind together: 
and this (it is not exactly clear what) is 
wh~t he means by the original.contract, 
which he further proceeds to tell us, 
"perhaps in no instance has ever been 
formally expressed." Bentham, in his 
'Fragment on Government' (chap. i.), 
has in a very amusing manner exposed 
the absurditit>s and contradictions which 
characterise Blackstone·s chapter 'Of the 
Nature of Laws in General.' 

Locke's doctrine is more distinctly 
expressed (Essay on Civil GoL'ernment, 
ch. 8, ' Of the beginning of Political So
cieties'). He says that " men being by 
nature all free, equal, and independent, 
no one can be put out of this estate and 
subjected to the political power of another 
without his own consent.'' By can he 
does not mean to say that it may not 
happen that one man shall be subjected 
to the political power of another, but that 
he cannot properly or justly be subjected 
without his consent; which appears from 
what follows : - " Whosoever therefore 
out of a state of nature unite into a com
munity must be understood to give up 
all .the power necessary to the ends for 
:Wh_1ch they unite in society, to the ma
Jonty of the community, unless they ex
pressly agreed in any number greater 
than the majority. And this is done by 
bar.ely agreeing to unite into one political 
society, which is all the compact that is 
or needs be between the individuals that 
enter into or make up a commonwealth. 
And ~hus that which begins and actually 
constitutes any political society, is nothing 
but the consent of any number of free 
~en capable of a majority to unite and 
~ncorporate into such a society. And this 
is. that, a!ld that only, which did or could 
~1ve beginning to any lawful government 
m t~e world." This doctrine is open to 
obv10us objection. The conclusion as to 

the origin of " lauiful government" by 
implication contains the notion that some 
governments are not lawful, whereas all 
men must and do admit that all govern
ments which can maintain themselves are 
governments, and the term lawful is not 
applicable to that power which can de
clare what is lawful. The two objections 
which Locke mentions as being made to 
the theory are, 1-" That there are no 
instances to be found in story of a com
pany of inen independent and equal one 
amongst another, that met together, and 
in this way began and set up a govern
ment." 2. That "it is impossible of 
right that men should do so, because all 
men being born under government, they 
are to submit to that, aud are not at 
liberty to begin a new one." Locke 
replies to both objections with consider
able ingenuity, but there are few political 
writers at present who will be inclined 
to consider his answer conclusive. 

Hume, in his 'Essay on the Original 
Contract,' admits that "the people, if we 
trace government to its first origin in the 
woods and deserts, are the source of all 
power and jurisdiction, and voluntarily, 
for the sake of peace and order, abandoned 
their native liberty, and received laws 
from their equal and companion. The 
conditions upon which they were willing 
to submit were either expressed or were 
so clear and obvious that it might well 
be esteemed superfluous to express them. 
If this, then, be meant by the original 
contract, _it cannot be denied that aII 
government is at first founded on a con
tract, and that the most antient rude 
combinations of mankind were formed 
entirely by that principle." And yet he 
adds, "in vain are we sent to seek for 
this charter of our liberties-it preceded 
the use of writing and all the other 
civilised arts of life.'' Consequently we 
cannot trace " government to its first 
origin,'' and therefore we cannot tell how 
Government originated. But we do know, 
as Hume shows, that all governments of 
which we can trace the origin have been 
founded in some other way than by an 
original contract among all the members 
who are included in them. Hume fur
ther says, " that if the agreement by 
which savage men first associated and 
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conjoined their force be meant (hy the 
term Original Contract), this is acknow
ledged to be real ; but being so antient, 
and being obliterated by a thousand 
changes of government and princes, it 
cannot now be supposed to retain any 
authority. If we would say anything to 
the purpose, we must assert that every 
particular government which is lawful, 
and which imposes any duty of allegiance 
ou the subject, was at first founded on 
consent and a voluntary compact." This 
is the real question. Those who found 
what they very incorrectly term<; lawful 
government" on an original contract, 
must show us the contract. So far 
Hume's objection is good, and whether 
there was an original contract or not is 
immaterial. The question is, what was 
the origin of any particular government? 
Those who maintain that any particular 
government originated in a contract of 
all the persons who, at the time of the 
formation of the government, were in
cluded in it, cannot prove their case. 
Those who deny the original contract 
can show that many particular govern
ments have originated "without any pre
tence of a fair consent or voluntary sub
jection of the people." 

But an original contract, such as Hume 
admits, is as far removed from the possi
bility of proof as the origin of any par
ticular government by virtue of a con
tract; nor have we any record of savage 
men associating to form a government. 
If one set of savage men did this, others 
would do it, and there must have been 
many original contracts, which contracts 
are the remote origin of all particular 
governments; but inasmuch as that origin 
of any particular government, which we 
do know, was not made by contract, and 
did not recognise the original contract, 
such government is unlawful, as those 
who contend for the theory of an original 
contract would affirm, or ought to affirm, 
if they would be consistent. Thus the 
practical consequences of the doctrine of 
an original contract, if we rigorously fol
low them out, are almost as mischievous 
as the doctrine that every particular go
vernment w~s founded on an original 
co!'t!·act. It 1s true that the theory of an 
ongmal contract of savage people being 

the foundation of government is a mere 
harmless absurdity, when at the same 
time we deny that any particular govern
ment has so originated, provided we 
admit that such particular government is 
not to be resisted simply because it is not 
founded on contract. Those who main
tain that all existing governments rest 
on no other foundation than a contrac4 
affirm tl1at all men are still born equal
that they owe no allegiance to a power 
or government, unless they are bound by 
a promise-that they give up their na
tural liberty for some advantage-that 
the sovereign promises him these advan
tages, and if he fails in the execution, he 
has broken the articles of engagement, 
and has freed his subjects from all.obli
gations to allegiance. " Such, according 
to these philosophers, is the foundation 
of authority in every government; and 
such is the right of resistance possessed 
by the subject" (Hume). This is a good 
exposition of the consequences that follow 
from the theory of every government 
being founded on contract .. 

Governments, as we now see them, 
exist in various forms, and they exist by 
virtue of their power to maintain the~
selves. This power may be mere force m 
the government and fear in the governed. 
Combined with the power of the govern
ment there may be the opinion of a 
majority in favour of the governmen~ or 
of a number sufficiently large and umted 
to control the rest; and this opinion ~ay 
be founded either on the advantage which 
such number or majority conceive that 
they derive from the actual form of go
vernment, or the advantage which t~ey 
and all the rest are supposed to. ~erive 
from such government. The opimon of 
a considerable number may be strong 
enough to overthrow a governm~n~ or to 
maintain it, but in either case it is not 
the opinion of all. . . 

The real origin of government hes m 
the constitution of man's nature. . l\Ian 
is a social animal, and cannot exist. out 
of society. He is of necessity born 1n 8 

society, that is, a family, the smallest 
element to which we can reduce a s!ate. 
He who requires not to Jive in a sociegod•ty, 
says Aristotle, roust be a beast or a 
(Politill, i. 2). The nature of mau co!ll
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.Pels him to seek union with the other sex. 
A man by himself is not a complete 
being: by the constitution of their nature 
man and woman must unite; and this is 
the foundation of a family. Those who 
accept the Mosaic account of the creation 
have there a clear statement of the origin 
of a family; and the father's authori1y is 
as much in accordance with the cousti
tution of our nature as the union of the 
father and the mother. The various 
modes in which the descendants of a 
common pair might be detached from 
their primitive seats are infinite; and the 
modes in which they might be formed 
into political societies are infinite also. 
But if we have no accouut of them, it 
is useless to speculate what the precise 
modes may have been. Man, says Aris
totle, is by nature a political animal; and 
by his nature he has an impulse to po
litical union. He therefore follows the 
law of his nature by living in political 
society, as much as he obeys it by uniting 
himself with a woman. The form of any 
particular government, and the mode in 
which it may have been established, are 
t~~ accidents, not the essentials, of po
!1t:ca1 union, the real foundation of which 
is Ill our nature. But inasmuch as every 
com;munity exists for some good end 
(Aristotle), we estimate the value of any 
pa.rticular government by its fitness for 
this end, and the accidents of its form 
are subordinate to that for which pur
suant to its nature it exists. Its origin 
may iu many cases have been as obscure, 
and as little perceived, as the origin of 
those customs which exist in such endless 
variety in the world. Nobody supposes 
that customs originated iu universal con
sent, or that people who follow tl1em, or 
at least the majority who follow them, 
ever consider why they follow them. He 
who can trace the origin of customs can 
trace the origin of government. 

The theory of men living in a state 
of !lature and thence proceeding to form 
political societies has apparently derived 
some countenance from the condition of 
many savages. There are perhaps people 
~h.o may be said to have no government, 
1f it ~e true that among some savages 
ther~.1s no bond of union except that of 
fam1hcs. If this is so, each family is 

ruled by its head, like the families of the 
Cyclops (Aristotle, l'oliti/1. i. 1 ), so 101.Jg 

1 as the head can maintain his dominion. 
This state, if it exists anywhere, is per
haps what some people call a stak of 
nature; but it is in fact a very imperfect 
state of nature, for the perfect state of 
nature is a political society, because it is 
that state to which the nature of our 
constitution impels us as the best. The 
savage in his lowest condition bears the 
same relation to the man who is a mem
ber of a political body that the man who 
has not his senses bears to the man who 
has his full understanding. Both the 
savage and the idiot are imperfect men: 
they are the deviations from the course 
of nature. 

SOCIETIES, ASSOCIATIONS. The 
great increase of Societies or Associa
tions for all kinds of purposes is charac
teristic of the present condition of Euro
peans in Europe and of Europeans who 
have settled in other parts of the world. 
Association for particular objects is 
analogous to the great associations of 
political societies, but with this difference, 
that their object is something particular, 
and that they are really established and 
exist by the consent of the individuals who 
compose them. LSoc1AL CoNTRACT.] 

Societies have been formed and exist 
for nearly every variety of object. There 
are societies for objects scientifie and 
literary, sometimes called academies; for 
objectsreligiousandmoral; and for objects 
which are directly material, but in their 
results are generally beneficial to the 
whole of mankind. There are societies 
for objects which the members consider 
useful, but which other people consider to 
be mischievous. Generally, in this coun
try, it may be stated that any number of 
individuals are permitted to contribute 
their money and their personal exertions 
for any object which is not expressly for
bidden by some statute, or which would 
not be declared illegal by some court of 
justice, if the legality of such association 
came in question before it. The objects 
for which persons may and do associate 
are accordingly as numerous as the ob
jects w~ich individuals may ~esign. to 
accomplish, but cannot accomplish w1th
out uniting their efforts. 

http:ther~.1s
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In some cases the State has aided in the 
formation of such associations, and has 
given them greater security for carrying 
their purposes into effect, as in the case of 
savings' banks and friendly societies. 
Sometimes the State grants a charter of 
incorporation to associations, which in 
many respects enables the body to transact 
its matters of business more conveniently. 
Sometimes the State perceives that it can 
extract some revenue from persons who 
associate for particular purposes, as in 
the case of fire-insurance offices, for all 
persons who insure their property in them 
(except farming stock, &c.) must pay the 
state 200 per cent. on the sum which they 
pay to secure their property against the 
accidents of fire. [b<SURANCE, FmE.] If 
a man should think it prudent to invest a 
part of his annual savings in a life insur
ance, the state makes him pay a tax on the 
policy. A great many associations of in
dividuals for benevolent, scientific, and 
such like purposes are left to direct their 
associations according to the common 
principles of law. 

If lists were made ofall the associations 
in Great Britain and Ireland, including 
those which are purely commercial, with 
an account of their objects, income, and 
applications of income, we should have 
the evidence of an amount of activity and 
combination that was never equalled be
fore. How far it might be prudent to 
give to all associations for lawful pur
poses greater facilities for the manage
ment of their property and the making 
of contracts, subject to certain regulations 
as to re<ristration of their rules and ap
proval of their objects, is a matter well 
deserving of the attention of the legis
lature. 

SOLDIER is a term applied to every 
man employed in the military service of 
a prince or state, but it was at first given 
to such persons only aS' were expressly en
gaged for pay, to follow some chic>f in his 
warlike expeditions. Ca:sar mentions a 
band of 600 men called "soldurii," who 
bound themselves to attend their leader 
in action and to live or die with him (De 
Bello Gullico, iii. 22), but it does not 
appear that they served for pay. By some 
the word has been thought to come from 
".solidus," the name of a coin under the 

Roman empire, which may have been re
ceived as the payment for the service. 

In the article ARMY, a skNch is given 
of the origin of standing armies in Europe 
and in England. The present article 
treats of the condition of the English sol
dier in modern times. Little change 
seems to have taken place in the pay of 
the English soldiers between the times of 
Edward III. and l\Iary. During the 
reign of this queen the daily pay of a 
captain of heavy cavalry was 10s., and of 
a cavalry soldier ls. fid. The pay of a 
captain of light cavalry was 6s., and of a 
soldier Is. The pay of a captain of foot 
was 4s., of a lieutenant 2s., of an"ensign 
1s., and of a foot soldier Sd.; a halbar
dier and a hackhutter, on horseback, had 
each Is. daily. Jn the times of Elizabeth, 
James I., and Charles I., the pay of the 
officers was a little raised, hut that of a 
private foot-soldier was still Sd. per day: 
during the civil wars the pay of the latter 
was 9d., but in the reign of William ~II. 
it was acrain reduced to sd. At that time 
the pay ~f a private trooper was 2s. 6d., 
and that of a private dragoon was ls. 6d., 
including in both cases the allowance for 
the horse. The pay of the private sol~ier 
in later times has by no means been raised 
in the inverse ratio of the value of 
money. 

While armour was in general use! ~he 
common soldiers of England were distm
guished only by scarfs or by badges, o.n 
which were impressed the arms of their 
several leaders; but in the reign of Henry 
VIII. something like a uniform was wo~, 
and it appears that the colour of the m~n s 
upper garments was then gener~lly white; 
the soldiers in the king's part1CL1lar ser
vice only, had on their coats a representa
tion of the cross of St. George. However, 
on an army being raised in 1544, the sol· 
diers were ordered to wear coats of blue 
cloth bordered with red. White cloaks 
marked with red crosses continued to be 
the uniform of the troops durini; the 
reign of Queen l\Iary; but i~ the time of 
Elizabeth the infantry soldiers wor: a 
cassock and long trowsers, both of whwb 
were of Kentish grey: the cav~lry were 
furnished with red cloaks reachmg down 
to the knee and without sleeves. Grey 
coats, with breeches of the_ same colour, 
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continued to be the uniform as late as the· 
end of the reign of William III., but soon 
after that time red became the general 
colour for the coats of the British infantry 
soldiers. 

The low condition of the first soldiers 
in France has been mentioned in the ar
ticle IKFA:STRY: with respect to those of 
England in the times of Henry VIII. and 
Edward VI., we have a more favourable 
account; for Sir John Smithe, in the pre
face to his tract on • l\Iilitary Instruction' 
( 1591 ), observes that the order and disci
pline in the armies during the reigns of 
those kings were so good, that the men, 
on being discharged, were never seen to 
become rogues or to go begging under 
pretence that they had been soldiers, as, 
he observes, they now most commonly do. 
In the preface to his 'Discourses on the 
Forms and Effects of Weapons' (1590) 
he complains that, in his time, the com
manders of troops serving abroad, instead 
of publishing reg·ulatious for the conduct 
of the men, gave a few laws artfully tend
iug to deter the soldiers from demanding 
their pay, but in no way prohibiting them 
from plundering the people of the coun
try: he adds that they esteemed those 
soldiers to be the best who, by robbery, 
could live longest without pay. He com
plains also that while the commanders 
were gallant in appearance, and had their 
pnrses full of gold, the soldiers were with
out armour, ragged, and barefooted; and 
that when money was to be received, 
they used to seud the men on desperate 
ell:terprises, in order that they might ob-
tam the pay of those who were killed. 
He adds, that in the summer before the 
Earl of Leicester went over (to Holland) 
!he commauders devised a manuer of pay-
mg the soldiers which had never before 
heen heard of; instead of money, the mt'n 
were paid in promnd, under pretence that 
they knew not how to make purchases; 
by which means, the food supplied being 
o~ an inferior kind, great part of the soi
d1ers' pay was put in their own pockets. 
It appears that Queen Elizabeth, on bein" 
i~formed of these abuses, caused the prac': 

for years, and was sometimes entirely 
withheld. Such injustice no longer exists 
in the British army: the pay of the sol
dier is assured to him by the nation; and 
a well-appointed commissariat provides, 
as far as possible, for his wants while in 
the field. 

Till lately the condition of a private 
soldier, both in this country and on the 
Continent, was unfavourable for inspiring 
a love of the service. Obliged to be fur
nished with good clothing and to pre
serve a becoming appearance, that which 
remained of his scanty pay scarcely suf
ficed for procuring the food necessary for 
his snpport. In his barracks he was sub
ject to . numerous petty details of duty, 
which produced weariness and disgust; 
and, at all times, to the restraints of dis
cipline, which deprived him of the re
creations enjoyed by other men. The 
soldier also had often the mortification to 
find himself despised for his poverty by 
persons with whom men of his condition 
are accustomed to associate. These dis
advantages are now however in a great 
measure removed; and the pay of the 
soldier suffices to afford him the means of 
obtaining the comforts of life in a degree 
at least equal to those which are enjoyed 
by an ordinary peasant or mechanic. 
"With the improvement of his condition, 
a corresponding improvement in the cha
racter of the soldiers has taken place: 
men of steady habits are induced to enlist, 
and officers are enabled to select the best 
among those perrnns who present them
selves as recruits. 

The duties of the soldier are now ren
dered as little burthensome as is consist
ent with the good of the service; and the 
army regulations prescribe that he shall 
at all times be treated with mildness and 
humanity: even the non-commissioned 
officers are required to use patience and 
forbearance in instructing the recruits in 
their military exercises. YnlCn breaches 
of discipline on the part of the soldier 
oblige a commander to order the infliction 
of punishment, attcution is paid as much 
as possible to render it a means of pro

t1ce of paying in pro,·and ~o be abo.li,hed. I motii;g a rcforrnatio~ of character; the 
But snbseqnently, even m the time of I lash 1s now very sparrngly used. \\her
G~orge I., the pay both of officers and ev.er a regiment is qt~artered there is e~ta
pnvate soldiers was frequently postponed. , blished for the soldiers a school, which 
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the men are obliged, as part of their duty, 
to attend, and which is generally fur
nished with a library for their use. The 
library and school are formed and sup
ported by the subscriptions of the officers, 
and both have been found to contribute 
greatly to the preservation of sobriety 
and good conduct among the men. 

In time of peace the soldier, being sur
rounded by the members of civil society, 
must, like them, conform to the law; and, 
being under the influence of public opi
nion, he is, unconsciously to himself, held 
in obedience by it ; so that no extra
ordinary coercion is necessary to keep 
him within the bounds of civil or military 
law. But in the colonies the soldier, even 
though he be serving in a time of peace, 
has many temptations to fall into a ne
glect or breach of discipline: he is far 
removed from the friends of his early 
life, who may have exercised upon his 
mind a moral intiuence for good: he sees 
around him only the conduct, too fre
quently licentious, of the lower orders of 
people in the country where he is sta
tioned; and he may not possess the prin
ciples which should have been implanted 
in his mind by a sound education. The 
probability of a return to his native land 
before many years have passed is small, 
and the diseases to which he is exposed 
from the unhealthiness of' the climate fre
quentl y terminate fatally: hence he be
comes reckless from despair, and the faci
lities with which wine or spirituous liquors 
may often be obtained lead him into ex
cesses which, while they accelerate the 
ruin of his health and render him unfit for 
duty, cause hitn to commit offences both 
against discipline and morals. Thus in 
the colonies there arises a necessity for 
greater restraints on the freedom of the 
soldier, and for the intliction of heavier 
punishments than are required at home. 

· lMajor-Gen. Sir Chas. Napier, Rem.arhs 
on lflilitary Law.) In time of war and 
on foreign service a vigorous discipline 
is necessary: the privations to which sol
diers are then exposed strongly induce 
t~ose who are not .t~oronghly imbued 
with moral and rd1g10us principles to 
plunder the country-people, in order to 
supply their immediate wants, or to 
drown the sense of their sufferings in 

liquor. It ought also to be observed tha~ 
in war-time, many turbulent spirits are 
induced to enter the army in the hope of 
enjoying the licence which the military 
life abroad appears to hold' out. These 
men are the ringleaders in all excesses, 
and they frequently cause many of those 
who are weak in principle to join them; 
in such cases therefore the most severe 
measures mnst be immediately applied, 
if discipline is to be preserved in the 
army. The efforts made by the British 
commanders, during the war against the 
French in Spain, to maintain order, and 
prevent the people of the country from 
being injured, were great and praise
worthy. Perhaps fewer crimes were 
committed by the British troops than by 
those of their allies or their enemies; but 
still there were many occasions in which 
the national character was disgraced by 
the misconduct of the soldiery. 

SOLICITOR. [ATTORNEY.] 
SOVEREIGNTY. Supranus is a low 

Latin word, formed from supra, like sub
tra1111s, another low Latin word, formed 
from subtra. (Ducange in vv.) These 
words however, though they do not be
long to classical Latinity, are formed ac
cording to the same analogy as the ,clas
sical word supernus from super. l'r?m 
supranus have been derived the Italian 
soprano or sovra110, and the ~rench 
souverain, from the latter of which has 
been borrowed the English word sove
reign. In the old English ":riters the 
word is correctly spelt soi·eraw or ~oi:e
rein (Uichardson in v.); the received 
orthography seems to be founded on the 
erroneous supposition that the last s~l
lable of the word is connected with 
reign, regnum. Milton spdls !he word 
sovran, deriving it from the Italian; but 
it passed into our language from the 
French. 

Having explained the etymo~Og}'. of 
the word sovereign and its der1vatn-e, 
sovereignty, we pro~eed to consider.t~e 
meaning of the term sovereigntr a~ ~t 15 
understood by political and Jundical 
writers. 

In every society not being in a state 
of natnre or a state of anarchy 
[ANARCHY], some person or p_ersons mu.5t 
possess the supreme or sovereign power. 
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The marks by which the possession of \ Soverei;m or ~upreme governments 
t~e sovereign power may be distin- are divided into lllo:>ARCHIES and RE
guished are mainly two, the one positive · PGBLrcs; and REPt:BI,rcs are divided 
and the other negative j viz.: into ARISTOCRACIES and DE)!OCRA

1. A habit of obedience to some deter- ems. 
minate person or persons, by the com- It is commonly, but erroneously, 
mnnity which he or they assume to thought that the sovereignty resides in 
govern. every person who bears the name of 

2. The absence of a habit of obedi- ldng; in other words, that every king is 
ence, on the part of the same person or a monarch. Accordingly those king
persons, to any person or government. doms in which the king is not strictly a 

Whenever these two marks meet in any monarch are called "limited monar
person or body of persons, such person or chies ;" and the king is snpposetl to be 
body possesses the sovereign power; on a sovereign whose power is checked or 
the other hand, if either of the two controlled by certain popular bodies; 
marks .be wantinf!', the person or body is whereas, in truth, the sovereignty is 
not sovereign. For example, the local divided between the king and the 
government of Jamaica or Canada, being popular body, and the former does not 
in the habit of obeying the English par- possess the entire sovereignty. This 
hament, is not a sovereign or supreme subject is further explained in l\Iox ..rn
government; whereas the government of CHY and HoYALTY. 
Tuscany, or the States of the Church, A sowreign government may cease to 
although it may occasionally defer to the exist as such by becoming a subordinate 
wish~ of Austria, is not in a habit of government (as was, for example, the 
obedience to that or any other state, and Icase with the governments of the islands 
therefore is a sovereign government. of the 1Egean, conquered by Athens, and 
Again, a body of persons calling them- the governments of the states which be
sel~es a government, but unable through came Homan provinces), or by its di~so
their. weakness to secure the habitual Jution, in consequence of a successful 
ob~dience of the people, are not sove- rebellion of its own subjects, or any other 
reign, and would not be recognised as a cause. 
sovereign government by foreign states. The subject of sovereignty will be 

In_asmuch as it is impossible to fix the found best explained in l\Ir. Austin's 
p;ec1se moment at which a habit of obe- ' Province of Jurisprudence deter
?ience to a foreign government ceases, it mined.' The received doctrines upon 
JS difficult for foreign states to determine the subject will likewise be found in the 

f when they will recognise the sovereignty treatises 011 international law. The 
of 3; territory. once dependent, which has Leciatlian of Hobbes contains a very 
aclneved. its irnlependence. correct view of the nature of sovereignty, 

The sovereign powers include all the which has been often misuuderstood 
powers which can be exercised by a go- and misrepresented by later writers. 
vernment. They include the legislative SPEAKER. [PARLTA;IJENT.l 
pow~r, the e~e~uti_ve power, the power of SPECIAL1:Y, SPECI~LTY DEI~T, 
makmg prwileyia [LAW ; LEGISLA- or debt by special contract, 1s a debt winch 
TION], the power of declaring peace and becomes ~ue or is acknowledged to be 
war~ and of concluding treaties with due by an mstrument under seal. [DEED, 
foreign ~tates, the power of making con- p. i:JO.] . · 
tracts with private individuals, and the The nature of a debt by simple cou
po~er of instituting inquiries. tract is explained under i:irnPLE CoN

rhe sovereign power is unlimited by TRACT. .. . 
a_ny legal check or control. The secmi- Blackstone (n. 464) considers a debt of 
t~es for its beneficial exercise are de- record, that is, a debt which appears to be 
rivet! exclusively from the balance of in- due hy the judgment of a comt of record, 
te~e~_ts. and the iutluence of public as a" contract of the highest nature, being 
opimon. established hy the sentence of a court of 
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judicature." This is, however, an erro
neous view of the matter. It is simply a 
rule of law that a debt, for which the 
judgment of a court of record has been 
obtained, has a priority over other debts. 

SPECIFICATION. [PATENT.] 
SPIRITS. [WINE AND SPIRITS.) 
SPY. In the discussion of this and 

many other questions of international 
law, the terms Hight, Law, Lawful, and 
others of the same class, must be under
stood in a different sense from their proper 
technical meaning. What writers on 
International Law speak of as a Right is 
very often merely what appears fair, 
reasonable, or expedient to be done, or to 
be permitted. It is this reasonableness or 
expediency alone which is the foundation 
of those various usages which are recog
nised by independent civilized nations in 
their intercourse one among another, and 
constitute what is called the Law of Na
tions. Thus a person or a power is said 
to have a right according to the Law of 
Nations, which means that the usage of 
civilized nations permits the act, and this 
is the least objectionable sense in which 
the word Hight is used. But when writers 
use the word Hight merely in the sense of 
what is expedient, without reference to 
its being the foundation of a recognised 
usage, they are confounding the reason or 
fouudation of a u.sage with the usage 
itself. · 

No doubt, we believe, has ever been 
intimated by any writer of authority on 
International Law, as to the right of na· 
tions at war with each other to avail 
themselves of the service of spies iu carry
ing on their hostile operations. " Spies, 
whom it is, without doubt, permitted by 
the law of nations to employ; llfoses 
made use of such, aud Joshua himself 
acted iu that capacity." This is the ex
pression of Grotius in the only passage in 
which he touches on the subject (Bell. 
et Pac. iii. 4, 818, par. S). Vattel says: 
-"If those whom he (a geueral) em
ploys make a voluntary tender of their 
services, or if they be neither subject to 
nor in any wise connected with the 
enemy, he may unquestionably take ad
v:inta?e of !hei.r exertions without any 
v10lat1on of JUSt1ce or honour" (Le Droit 
des Gens, iii. 10, § 179, in the common 

t.. •' 

English translation as edited by Chitty, 
Svo., London, 1834). . 

But it is generally held that the right 
can on!y be exercised under limitations 
of various kinds. 

First, as to the right of the general, or 
of the sovereign for w horn he acts, to com
pel any one subject to his authority to 
serve as a spy. Grotius, in the passage 
to which we have referred, admits that 
spies when caught are wont to be treated 
with extreme severity; and he adds, that 
this is sometimes done justly by those ~rho 
have a manifestly just cause of war-by 
others, in the licence which the Jaw of 
war tolerates (licentia ilia quam <lat belli 
jus); a useless distinction, upon which uo 
practical rule can be founded. In fa?t, 
as Grotius himself notices, the custom is, 
when a spy is caught, to put him to death. 
Vattel attempts to assign the reason for 
this severity: "Spies,., he says," are ge· 
nerally condemned to capital punishment, 
and with great justice, since we h~ve 
scarcely any other means of guardmg 
against the mischief they JUay do us." A 
man of honour, Vattel proceeds to ob
serve, al ways declines servi11g as a spy, 
as well as from his reluctance to expose 
himself to this chance of an ignominious 
death, as because, moreover, the office 
cannot be performed without some degree 
of treachery : " the sovereign, ther~fore, 
has no right to require such a service.of 
his subjects, unless perhap~ in so~1e sm
gular case, and that of the lughest import
ance." Such loose exceptions as that here 
stated abound in the writers on Interna
tional Law, and detract very much from 
the practical value as well as from. the 
scientific character of their speculat10ns. 
In ordinary cases, Vattcl therefore de
cides, the general must be lefl to proc~1re 
spies in the best way he can, by temptlllg 
mercenary souls by rewards. . . 

Secondly, the employment o'. s~i~ Ill 
conceived to be subject to certam l~mita
tions in respect to the manne; of it a~d 
the object attempted to be g3:!ned b~ it. 
' We may lawfully endeavour, says ~at
tel, "to weaken the enemy by all poss1hl: 
means provided they do not affect th 

' ·tyasdocommon safety of human socie •. 
poison and assassination." Accordingly, 
the proper business of a spy is merely to 
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obtain intelligence, and such secret emis
8aries must not be employed to take the 
lives of any of the enemy, although that, 
done i11 another way, is commonly the 
main immediate object of the·war. Yet 
it might be somewhat difficult to establish 
a clear distinction between what would 
be called an act of assassination by a spy, 
and many of those surprises of an enemy 
which, so far from being condemned or 
deemed dishonourable, have usually been 
admired. But it has been maintained 
that an officer or soldier cannot be treated 
as a spy in any circumstances, if he had 
his uniform on when apprehended. See 
Martens, Precis du Droit des Gens lllo
dernes de l' Europe (traduit de I'Allemand) 
Prtris, 1831, !iv. viii., ch. iv., 9 2i4; 
where references are made to Bruckner, 
De Explorationibus et Exploratoribus, 
Jen., I iOO; to Hannov. Gel. Anzeiqen, 
1751, pp. 383 et seq.; and, in regard to 
the celebrated case of Andre in the Ame
rican war, to Martens, Erziililungen merk
wiirdiger Fiille, i. 303, and to Kamptz, 
Beytriige zum Staats und Vull1errecht, 
tom. i., No. 3. 

A question closely connected with the 
so-c~lled lawfulness of employing spies, 
and indeed formino- in one view a part of 
that question, is th~t of the lawfulness of 
so!iciting the enemy's subjects to act as 
sp~es, or to betray him. Vattel discusses 
tlns matter in reference to considera
tions both of law and of honour or con
s~ience. " It is asked in generai," he be
gms, '' whether it be lawful to seduce the 
enemy's men, for the purpose of engagin{! 
them to transgress their duty by an in
famous treachery." It has been already 
stated that he lays down the principle that 
we may lawfully endeavour to weaken 
the enemy by any means not affecting the 
common ~afety of human society; and 
he ?etermrnes that seducing an enemy's 
s.ubJect does not come under this excep
t10n. Such measures, accordingly, he ob
se_rves, are practised in all wars. But 
still he argues, they are not honourahl<', 
nor c?mpatible with the laws of a pure 
~onscience; an evidence of which we have 
Ill the fact that generals are never heard 
to boast of having practised them. " If 
such practices," concludes Vattel, "are at 
all excusable, it can be only in a very just 

VOL, U, 

war, and when the immediate object is to 
save our country when th.reatened with 
ruin by a lawless conqueror. , On such an 
occasion (as it should seem) the guilt of 
the subject or general· who should betray 
his sovereign when engaged in an evi
dently unjust cause would not be of so 
very odious a nature." But who ever 
heard of a war that was not thought by 
those engaged in it to be a just war on 
their own side and an unjust war on the 
part of their adversaries ? So that this 
distinction settles nothing. It is held 
however to be perfectly allowable in every 
point of view merely to accept the oflers 
of a traitor. In this case Vattel argues, 
"\Ve do not seduce him; and we may 
take the advantage of his crime, while at 
the same time we detest it. Fugitives 
and deserters commit a crime against 
their sovereign ; yet we receive aml har· 
hour them b.'I the law of war, as the civil 
law expresses it." If such otters have ever 
been rejected, as that of the physician of 
Pyrrhus, who ottered to poison his mas
ter, was by the Romans, he holds the act 
to be one of magnanimity indeed, but yet 
as one which no general or sovereign is 
bound to imitate. Or, as Grotius has ex
pressed it, such a course may eviuce lofti
ness of mind in those who pursue it, or 
their confidence of being able to compass 
their objects by open force, but has no
thing to do "with the question of what is 
lawfol or unlawful. Martens holds with 
still less qualification, that we cannot con
demn as an illegitimate means of carrying 
on a war the corruption employed to se
duce the officers or other subjects of the 
enemy, and to tempt them either to re
veal a secret or to surrender a post, or 
even to get up a revolt; it is the business 
of each state, he argues, to protect itself 
from such attempts by a careful choice of 
the persons it employs or trusts, and by 
the severity of the penalties with which 
it punishes their treachery. " But," he 
adds, " it is without doubt to overleap 
by a great way the bounds of the law of 
war and to declare itself an enemy of the 
whdle human race, for a nation to try to 
stir up every other people to revolt by a 
general promise of assistance, as was done 
by the French National ConTentioc in 
their decree of the 19th of November, 

3B 
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1792." Yet wildly absurd as this decree 
was, its violation of the law of nations 
seems to have consisted merely in its not 
being confined to the case of such foreign 
countries only as the French republic 
might be then at war with; unless in
deed it was intended to be taken, as it 
could not fail to be, for a declaration of 
war against all existing governments. 

The proper question as to the so-called 
law of nations with regard to spies, is what 
practices are sanctioned by the general 
usage of independent civilizerl nations. 
Such practices ·as are now permitted by 
such usage constitute a part of this so
called international law. Those practices 
which are not general! y permitted or ac
know !edged are not yet a part of such law. 
Persons who have occasion to write or 
think on this subject will find that much 
of the indistinctness and confusion ob
servable in the treatises on the law of na
tions will be removed if they will first 
form for themrnlves a clear conception of 
the proper meaning of the word Law, and 
ofthe improper meanings which it has 
also acquired; and they will thus be en
abled to give the necessary precision to 
terms which are used so vaguely hy 
writers on international law. [LAw; 
RIGHT.] 

SQUADRON, the principal division 
of a regiment of cavalry: the numerical 
strength of a squadron has varied at dif
ferent times, but at present it consist~ of 
one hundred and sixty men, of whom 
about one-sixth are not unrler arms. This 
body of men is divided into two troops, 
each of which is commanded by its cap
tain, who has under him a lieutenant and 
a cornet. The word is supposed to be 
derived from" squadra" (Italian), which 
is itself corrupted fiom the Latin word 
" quadratum ;" acies quadrata denoted a 
body of men drawn up in a square form. 
The term" escadron" occurs in Froissart's 
' Chronicles,' and probably it was very 
early used in the French armies to desig
nate a body of cavalry. 

The strength of an army, with respect 
to cavalry, is usually expressed by the 
number of squa<lrons in the field, as it is 
with respect to infantry by the number of 
battalions. Each regiment of cavalry 
consists of three or four squadrons; and 

when in line, one yard in the length of 
the front is allotted for each man and 
horse: the interval in line between every 
two squadrons is equal to one.quarter of 
the extent occupied by each squadron. 

STABBING. rMArn.) 
STAFF, l\IILITARY. In the British 

empire this consists, under the kinir and 
the general commanding-in-chief, of those 
general, field, and regimental officers to 
whom is confided the care of providing 
the means of rendering the military force 
of the nation efficient, of maintaining dis
cipline in the army, and regulating the 
duties in every branch of the service. 

Besides the commander-in-chief, his 
military secretaries aud aides-de-camp, the 
general staff consists of the adjutant and 
quart<>rmaster-generals, with their respec
tive deputies, assistant5, and deputy-a~
sistants ; the director-general of the medi
cal department, and chaplain-general of 
the forces. The staff of the Ordnance 
department consists of the master-gene:aI 
and lieutenant-general, with theirdep_uties 
and assistants; ~he inspector of fo:tifica
tions, and the director of the engmeers. 
The head-quarters for the general staff 
are in London. There are also, for the 
several military districts into which Great 
Britain is divided, inspecting field-officers, 
assistant adjutants-general, and majors of 
brigade, together with the officers attached 
to the recruiting service. The head-quar
ters for Scotland are at Edinburgh. F~r 
Ireland, hl'sides the lord-lieutenant a~d his 
aides-de-camp, the chiefs of the staff con
sist of a deputy-adjutant and ~ dep1:1ty 
quartermaster-general, with their ass~st
ants. Their head-quarters arP at Dul.Jlin; 
and tlwre are, besides, the seYeral officers 
for the military districts of that !'art of 
the empire. Lastly, in each o~ the colo
nies there is a staff graduated m accord
ance with the general staff of the ar~y, 
and consisting of the general commandi~g, 
his aides-de-camp, military se~rctaries, 
and majors of brigade. an in<pertmg field 
officer, a deputy-adjutant and a deputy-
quartermaster-general. . 

The adjntant-!!"neral of tl~e. army i~ 
charged with the duty of recrmting? cloth 
ing, aud arming the troops, superintend
ing their discipline, granting leave of ab
sence, and discharging the men when the · 
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period of their service is expired. To l incorporated with the corps of sappers 
the quartermaster-general is confi<led the 
duty of regulating the marches of the 
troops, providing the supplies of provi
sions, and assigning the quarters, or places 
of encampment. 

All military commanders of territories 
or of bodies of troops in Great Britain, 
Ireland, or in foreign stations, transmit 
periodically to the atljutant-geueral of the 
army circumstautial accounts of the state 
of the territory and of the troops which 
they command; and the reports are re
gnlarly submitted to the general com
iuanding-in chi~f. 

The staff of a regiment consists of the 
a~jutant, quartermaster, paymaster, chap-
lam, and surgeon. 

About the year 1800 the British go
vernment first formed a particular school 
for the purpose ofinstructing officers in the 
art of surveying ground in connection with 
tha~ part of tactics which rdates to the 
c.h?1ce of routes and of advantageous po
s1tions for troops. These officers were iu
dependent of the master-general of the ord
nance, and served under the orders of the 
quartermaster-general or adjutant-gene
ral; they were called staff-officers. and 
were sele~ted from the cavalry or infantry 
after havmg done duty with a regiment 
at least !'our/ears. They were first em
ploy~d m Egypt, where they rendered 
cousiderable service· and the school was 
afterwards united t~ the Hoyal .Military 
~ol;ege, which ~ad been then recently 
mstJtuted for the instruction of cadets 
:Who were to serve in the cavalry or the 
mfantry of the line. At that institution 
a limited number of officers, under the 
name of the senior depl).rtment, continue 
to be. instructe~ in the duties of the statf, 
au.d. ID the sciences connected with the 
military art. 

During the war in Spain, from 1808 to 
1813, the staft:oflicers were constantly 
employed, previously to a march or a re-
tr:at, m, s~rveying the country at least 
oue days Journey in front of the army. 
After the death of the Duke of York, the 
st.aff corps cea~ed to be kept up, and for 
several years .1t was reduced to a single 

and miners. 
The duties of officers belonging to the 

quartermaster-general's staff are very dif
ferent from those of the military engin
eers; the latter are employed in the con
struction of permanent fortifications, bat
teries, and field-works; while the former 
survey ground in order to discover roads, 
or sites for military positions, for fields 
of battle, or quarters for the troops. The 
education ofa staff-officer is such as may 
qualify him for appreciating the military 
character of grouud: for this purpose he 
learns to trace the directions of roads and 
the courses of rivers or streams; and in 
mountainous countries to distinguish the 
principal chains from their ramifications, 
to examine the entrances of gorges, and to 
determine the heights of emiuences or 
the depths of ravines. He has, beside>, 
to acquire a facility in determining or 
estimating the resources of a district with 
respect to the means it affords of supply· 
ing provisions or quarters for the troops. 

The staff-officer ought also to know how 
to correct the illusions to which the eve 
is subject iu examining ground, from the 
different states of the air, and the nuruh~r 
and nature of the objects which ruay in
tervene between himself and those whose 
positions ~re required. He ought to. be 
able to estimate the number of men wh1~h 
a visible t1·act of ground can contain, and 
to form a jud"ment concerning the dispo
sitions and sb·atagems which it may per
mit an army to put in practice. 

STAGE.-CAIWIAGE. HACKNEY
COACH. CABEIOLET. A Stage Car
riage is defined by the 2 and 3 Wm. IV. 
c. 102, as a carriage of any c01~struction 
for couvt-ying p~ssengers fo~ h_u·e to. or 
from any place m Great llntam, which 
shall travel at the rate of not less than 
three miles in the ho~r and be impelltd 
by auim.al.power, provide~ each pa>seng:tr 
pay a d1strnct fare for his place therelll. 
Hailway carriages and ''ehicles f!H~v~d by 
steam are excluded from the dcfimt1on. 

By the l and 2 Wm .. IV· ~· 22, it is 
declared that every carnai;e with t~·o ?r 
more wh~els, used for plymg fo: ~ire m 

coinpan~, wh~c~ was charged with the : any public street at.auy plac; with~n fi~e 
du:y of rep.amng the military canal at miles from the Geueral l ost-otiice m 
H;the. This company was afterwards London, of whatever form or coustrnc
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tion, or whatever may be the number of 
persons which it shall be calculated to 
convey, or the number of horses by which 
it shall be drawn, shall be deemed a hack
ney-car;iage. This class ofpublic vehicles 
appears to have originated in London. 
The rise and progress of their use in Lon
don may be pretty distinctly traced from 
notices in l\1acpherson's ' Annals of Com
merce; and in Anderson's ' History of 
Commerce,' of: which work the early 
volumes of Macpherson are a reprint with 

• but few alterations. Under the year 1625 
Macpherson, or rather Anderson, observes 
that "Our historiographers of the city of 
London relate that it was in this year that 
hackney-coaches first began to ply in Lon
don streets, or rather at the inns, to be 
called for as they were wanted; and they 
were at this time only twenty in number." 
In l 6'12 the number of hackney-coaches 
daily plying in the streets was limited to 
200 ; in l 654 it was increased to 300, al-· 
lowing however only 600 horses ; in 166 l 
to 400; and in 1694 to 700. By an act of 
the 9th year of Anne (c. 23) the number 
was to be increased to 800 on the expira
tion, in l il5, of the licences then in force, 
and 200 hackney-chairs were also licensed. 
The unmber of chairs was shortly in
creased to 300, and by the act 12 Geo. I. 
c, 12, to 400. In l 7il the number of 
coach~s was further increased to 1000. 

A lighter kind of vehicle, drawn by 
one hm·se, was brought into extensive 
use in Paris. Efforts were made to in
troduce similar vehicles into this country, 
but owing to a regard for the "vested 
rights" of the hackney.coach owners, 
it was Jong found impossible to get li
cences for them. With great difficulty 
Messrs. Bradshaw and Hotch (the latter 
a member of parliament) obtained li
cences for eight cabriolets in 1823, and 
started them at fares one-third lower than 
those of hackney-coaches. The uame 
"cab" is now commonly applied to all 
hackney-carriages drawn by one horse, 
whether on two or four wheels. During 
the first ~ew year~ of the employment of 
such carriages th~1r number was restricted 
to sixty-five, while the number of coach
licences was increased to twelve hundred· 
but in 1832 all restriction as to the num~ 
ber of hackney ·carriages was removed, 

The number ofhackney-carriages licensed 
for use during the year ending January4, 
1845, was 2450, all of which, with the 
exception of less thnn 200, were cabs, or 
one-horse vehicles. The number of drivers 
licensed during the year ending May, 
1844, was 4627, besides 3il watermen. 

The generally low standard of moral 
character among cab-drivers leads to the 
adoption of a system of remuneration 
which is not calculated to promote honesty 
and good feeling. The vehicles and horses 
are lent out at a fixed sum per day; or 
rather, the men are expected to bring 
home the sti pnlated amount. The expe
riment of paying liberal wages, and trust
in (}' to the honour of men, is said to have 
be~n tried and found utterly impracticable. 

An attempt was made, a)lout the ~ear 
1800 to introduce a more commod10us 
kind 'of vehicle, resembling an omniL.us, 
instead of the old stage-coaches, ~hi.ch 
could only carry four or at most six. in
side passengers, but the pr~ject fa1le?· 
When re-introduced from Pans the omm
bns was drawn by three horses abreast, 
but this arrangement was soon abandoned. 

The first successful omnibus in London 
was started by a coach-builder named 
Shillibeer, in July, 1829, to run between 
Greenwich and Charing-Cross, at fares 
considerably less than those ~f the old 
short starres · in addition to which advan
tan-e the

0 
g;eater part of the passengers 

w~r~ sheltered from the weather. By the 
judicious arrangement of m~king the 
same char"e for inside and outside places, 
Shillibeer~oon obtained extensive patron
a''e and began to break down the petty
f~ei'ing of exclusiveness which formerly 
distinguished inside from outsi~e pass~nd 
gers. Success in the first experiment e 
Shillibeer to establish omnibuses betwee~ 
Paddington and t11e Bank. After m~c 
opposition the new system of tra ve!lrng 
was fully established. . t 

(Some of the facts in the precedmg par 
of this article are derived from two 
papers in Chambers's 'Edinburgh Jourh 
nal' for 1845 (Nos. 76 and 78), but Ill~~ 
of the historical matter is to be foun ID 

Knight's • London' and the ' Penny 
Magazine,' voL vi.) · as 

In J 799 the act of parliam~nt ~'rst. 
pat'oed (19 Geo. l!I. c. 51) wh1cl1 

http:omniL.us
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imposed a duty on hired carriagr.s of any 
description. This duty has at times been 
variously regulated, and is now settled by 
the above act, amended by 2 & 3 Wm. 
IV. c. 120, and 3 & 4 Wm. IV. c. 48. 

The laws which relate to hackney-car
riages and metropolitan stage-carriages 
are chiefly comprised in two acts of par
liament: l & 2 Wm. IV. c. 2'2, which 
came into operation January 5th, 1832, 
entitled" An Act to amend the Laws re
lating to Hackney-Carriages, and to Wag
gons, Carts, and Drays, and to place the 
Collection of the Duties on Hackney-Car
riages and on Hawkers and Pedlars in 
England under the Commissioners of 
Stamps;" and 6 & 7 Viet. c. 86, enti
tled " An Act for regulating Hackney 
and State Carriages in and near London." 

In the former act are contained the 
greater part of the enactments which re
late to hackney-carriages ; in the latter, 
those which more especia!Iy apply to me
tropolitan stage-carriages (omnibuses). 

The limits of hackney-carriages (hack
11ey-coaches and cabriolets) are five miles 
from the General Post-office, London; 
·and drivers of hackney-carriages are com
pellable to drive five miles from the pface 
where hired or from the General Post
<>ffice; but if any hackney-carriage shall 
be discharged at any place beyond the 
li.mits of the metropolis (that is, beyond a 
circle of which the radius is three miles 
!rom the Gei;ieral Post-office), after eight 
1ll the evenmg and before five in the 
morning, back-fare may be demanded to 
the nearest part 6f the said limits or to 
any standing-place beyond the iimits 
where the carriage may have been hired, 
at the option of the hirer. 

The fares of hackney-carriages are 
nxed by the act l & 2 Wm. IV. c. 22. 
For every hackney-carriage drawn by two 
horses, for any distance not exceeding 
one m!le, h~. ; for any distance exceeding 
o~e mile, at the rate of 6d. for every half
m1le.and for every fractional part of half 
a mile over and above any number of 
~alf-miles completed. By time, the fare 
IS, for not exceeding thirty minutes, Is. ; 
not exceeding forty-nve minutes, ls. ed.; 
not exceeding one hour, 2s.; and for any 
further time after the rate of 6d. for every 
filteen minutes completed, and Gd. for_any 

fractional part of fifteen minutes. The 
fares for hackney-carriages drawn by one 
horse (cabriolets) are one-third less, so 
that for the first mile they are Sd., for a 
mile and a half, ls., and so on. • 

Every hackney-carriage and metropo
litan stage-carriage is licensed by a re
gistrar, deputy-registrar, or other officer 
appointed by one of Her Majesty's prin
cipal Secretaries of State; and every 
driver of a hackney-coach, and every 
driver and conductor of a metropolitan 
stage-carriage, and every waterman, at 
the time of granting the licence receives 
a metal ticket, which every such driver, 
conductor, or waterman is to wear on his 
breast in such manner that all the writing 
thereon may be distinctly visible. A 
stamp-duty of 5s. is charged on every li
cence. Plates are to be affixed to hack
ney-carriages with the name and abode 
of the proprietor and number of the li
cence; and " Metropolitan Stage-Car
riage," or such other words as the regis
trar shall direct, are to be painted on 
omnibuses. Proprietors of metropolitan 
stage-carriages fix their own fares, but 
those fares are to be distinctly painted on 
or in the carriage, as well as the number 
of persons for whorn the carriage is li
censed. 

Hackney- carriages standing in the 
street, though not on any stand, to be 
deemed plying for hire. Drivers may 
ply on Sundays, and, if plying, are com
pellable to drive when hired. A.,"I"eement 
to pay more than legal fare not binding, 
but driver may agree to drive apy dis
tance at discretion for a stated' sum, and 
must not charge more than that sum, 
though less than legal fare. Deposit to 
be paid for carriage kept waiting, aud 
driver must take the deposit and wait. 

The act 6 & 7 Viet. c. 86, repeals a 
previous act ( l & 2 Viet. e. 79), and ex
tends the enactments not specifically re
pealed of the l & 2 Wm. IV. c. 22, to the 
ti & 7 Viet. c. 86. Other provisions of 
the acts relate chiefly to the restoration 
of property left in carriages, to furious 
driving, intoxication, insulth?g lang1_1age, 
loitering, and other acts of m1sbehav10ur; 
to proceedings of proprietors, drivers, and 
conductors, as to licences, payment of 
duties, contracts with each other; and to 
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moues of granting summonses, powers of 
magistrates, punishments, penalties, &c.; 

::STAMPS. STAMP ACTS. Stamps 
are impressions made upon paper or 
parch!f1ent by the government or its of
ficers for the purposes of revenue. They 
al ways <leeote the price of the particular 
Etamp, or in other words, the tax levied 
upon a particular instrument stampetl, 
an<l sometimes they denote the nature of 
the instrument itself. 1f the instrument 
is written upon paper, the stamp is im
pressed in relief upon the paper itself; 
but to a pnrchment instrument the stamp 
is attached by paste and a rnia!l piece 
of lead which· itself forms part of the im
pression. These stamps are easily forged, 
zmd at ,·arions times forgeries of them 
npon a large scale have been discowred. 
The punishment for the forgery of stamps 
was made a capital offence by the Act of 
"William and l'llary, and continued so nu-
ti! the year 18.30 (11 Geo. IV. & I Wm. 
IV. c. 66), when it was made punishable 
by transportation. 

In France stamps are used both for the 
authentication of instruments and as a 
source of revenue. 

The stamp tax was introduced into this 
country in the reign of William and l\Iary 
(5 W. & M. c. 21): such an impost had 
previously existed in Holland. The Act 
5 W. & l\I. c. 21, imposes stamps upon 
grants from the crown, diplomas, con
tracts, probates of wills and letters of ad
ministration, and n pon all writs, proceed
ings, and records in courts of Jaw and 
equity; it does not, however, seem to im
pose stamps upon deeds, unless they are 
enrolled in the courts at Westminster or 
other courts of record. Two years after
wards, however, conveyances, deeds, and 
leases were subjected to the stamp duty, 
an_d by a series _of acts in the succeeding 
reig,-us every mstrument recording a 
trausaction between two individuals was 
snLjected to a stamp duty before it could 
be used in a court of justice. By the 38 
Geo. III. c. iS, a stamp duty is imposed 
on newspapers, and by a subsequent act 
inventories and appraisements are re· 
quired to be stamped. Legacies are 
Iai:gel.r taxed by means of stamped re· 
ccipts. Stamps are also used as a conve

particular class of persons: thus, ~rtich·s 
of apprenticeship are subject to duty, aud 
articles of clerkship to a solicitor to a tJx 
of 12P[. Solicitors are required totukeout 
annually a CPrtificate,stamped either with 
a 12[., i!l., or Cl.. stamp according to cir
cumstances. Before a person commences 
practice as a physician, an advocate, a 
barrister-at-law, or an attorney, he must 
pay a tax varying from fiO[. to IOI., .u~der 
the form of a stamp upon admiss10n. 
Notaries public, bankers, pawnbrokers, 
and others, must obtain a yearly licence 
iu order to exercise their callings. 

The schedule to the Act 55 Geo. III. c. 
124, which conrnlidates all the previous 
acts, occupies nearly 100 octav~ pages. 
Since the year J815 the stamp dnt;es have 
been rnitio-ated. The 5 Geo. IV. c. 41, 
exempts l~w proceedings from stamps; 
and the stamps upon newspapers were 
reduced from fourpence to a penny by 
6 & 7 'Vm. IV. c. i6 (1835), which duty 
exempts the paper from postage. As to 
the stamp duties on advertisements and 
;:iewspapers, see ADVERTISEMENTS and 
NEwsPA.PERS. 

In order to protect the revenue, the 
stamp acts usually impose a pen~lty npo!1 
any fraudulent evasion of their provi· 
sions · and the 44 Geo. III. c. 98 enacts 
that the proceedings shall be in the name 
of the attorney-general in England, or 
the king"s advocate in Scotland, and that 
the penalty shall go entirely to the ~rown. 

The acts render an unstamped mstru
ment invalid, and in· order to increase 
the revenue they multiply the number of 
instruments to authenticate any trans
action. Hence the stamp acts haTe given 
rise to many questions in courts of law as 
to the amount of stamps required for par
ticular instruments the natnre of those 
stamps, the effect which the insufficiency 
or erroneous nature of the stamp may 
produce upon the instrument, an~ th~ us~ 
which niay be made in a court ofJus11ceo 
a paper not stamped, but nev~rtheless un
questionably recording a particular fact. 

The courts of Jaw have usually mter· 
preted the stamp acts with the same 
strictness with which penal statutes are 
interpreted, giving to exemptions a? large 
an extension as the words will admit. On 

nient method of imposing a tax upon al the other hand, feeling it a duty to en• 
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force the payment of this branch of the fraud, and with certain limitations to 
revenue, judges oppose the admission of establish a criminal charge. An unstamped 
an instrument so constructed as to evade agreement containing matter not requiring 
the payment of the stamp duty. a stamp, may be used as evidence of that 

The main rule in the levying of these matter, although it is invalid as ei<idence 
duties is that each distinct transaction be- of the terms of the agreement. An in
tween separate parties, recorded by a dictment for forgery likewise may be 
written instrument, shall have a separate maintained, although the instrument 
stamp attached to it. forged may be invalid for want of a 

An agreement not under seal may be proper stamp ; but such an invalid in
stamped within twenty-one days after it strument is not sufficient to support an 
has been signc>d; but in all other cases indictment for larceny. 
the instrument must be written upon pa- Originally a stamp was invalid if the 
per previonsly stamped; nor will the denomination was erroneous, although 
attaching a blank piece of paper properly the amount paid was correct; but by the 
stamped to the instrument already exe- 55 Geo. Ill., wrong stamps, ifof sufficient 
cuted render the instrument admissible as value, are rendered valid, unless upon 
evidence in a court of law. ·we shall pre- the face of them they are appropriated to 
sently mention the penalties by payment a different instrument from that to which 
of which the severity of these provisions they are attached. In this case the stamp 
may be mitigated. The value of spoilt is forfeited, but the instrument may be 
stamps, if claimed within twelve months, re-stamped upon payment of the penalty; 
may be recovered, if the absence of all by a previous act (37 Geo. III., c. 127, 
fraud is established on oath. j s. 2) any instrument, excepting bills and 

If the court has sufficient evidence that promissory notes, is allowed to be stamped 
an instrument has been properly stamped, npon payment of the duty, and a penalty 
but has been lost, or is withheld by the of lOl. (or if it is a deed, 101. for each 
opposite party, it will receive an un- skin) ; if it is to be stamped within a 
stamped copy as evidence. If a debt twelvemonth after its execution, the com
which has been contracted under a writ- missioners are allowed to remit the pe
ten agreement can be established by parole nalty (44 Geo. III., c. 19). Thus even 
evidencP, so that the existence of the during a trial an instrument may be 
agreement shall not come under the stamped so as to render it admissible; 
notice of the court, the plaintiff may re- but as this is rarely possible, it has been 
cover ;without production of the agree- suggested that an officer of the court 
ment ; but if the existence of the written ought to be enabled to affix the proper 
agreement appears from the testimony of stamp and levy the penalty; so that 
the plaintiffs witnesses, or from some justice may not be defeated, or at least 
condition coming into question which deferred, from the want of this formal 
necessarily implies the existence of a circumstance. 
written instrument, then the agreement The general principles which regulate 
must be produced as the best evidence; the courts in the interpretation of the 
and the plaintiff cannot recover unless it Stamp Acts are, that fraudulent evasion of 
is duly stamped. Nevertheless an un- the stamp duties shall be punished by 
stamped instrument, such as a receipt or a forfeiture of all benefit from the docu
signed account, may be used by a wit- ment which ought to have been stamped; 
ness to refresh his memory as to the and that a just claim shall not be evaded 
amounts paid in his presence or acknow- or a fraud be effected because the just 
ledged in his presence to have been re· claimant has unintentionally violated the 
ceived ; in such instances the case rests stamp laws. 
not on the document, but on the testimony The stamp dnties and the custody of 
of the witness. the dies are placed under the superintend
• An unstamped instrument, though an ence of commissioners appointed under 
rnsufficient foundation for proceedings at the great seal. The 4 & 5 Wm. IV., 
law, may be used as evidence to de.feat c. 60, amended by 5 & 6 "\\1 m. IV., c. 20, 
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consolidated the Board of Stamps. The attached to the mines, and to those em· 
commissioners transact their business in ployed in digging and purifying the ore. 
Somerset House, London. The endeavour The great stannaries of England are 
to impose stamp duties upon our Ameri- those of Devon and Cornwall, of which 
can colonies in 1765, was one of the the stannary of Cornwall is the more im
approximate causes of the American portant. The stannaries of Cornwall and 
revolution. Devon, were granted by Edward III. to 

The law respecting stamps, and a refe- the Black Prince, upon the creation of the 
rence to the principal cases cited, are duchy of Cornwall, and are perpetually 
contained in Chitty's Practical Treatise incorporated with that duchy. Jn gene· 
on the Stamp Laws. That work has been ral both stannaries are under one duchy· 
mainly used for this article. officer; called the lord-warden of the stan· 

The stamp duties act very unequally naries, with a separate vice-warden for 
on small and on large transactions, and each county. The stannary of Cornwall 
fully justify the statement that the legis- is subdivided into the stannary of Black
lature that imposed them were desirous more, in the eastern parts of the county, 
to shift the burden of taxation from the and the stannaries of Tywarnhaile, Pen
rich to the middling classes. The stamp with, and Helston, in the west. 
duty on the sale of land of the value of All tin in Cornwall and Devon, wh<>
501. (taking a certain average length of ever might be the owner of the land, ap
conveyance) is 124l. per cent.; of the pears to have formerly belonged to the 
value of IOOl. it is 5 per cent.; of the king, by a usage peculiar to t~ese, conn· 
value of 5001. it is Il. 14s. 3d. per cent.; ties· for the general prerogative of the 
but of the value of 50001. it is only one per cro.;n extends only to mines of gold or 
cent. The same unequal scale applies to silver, or other mines in which the value 
mor~ges. "A mortgage of 501. would of the gold or si~ver e~cee~s. that o~ the 
cost in stamps and law expenses, 30 per inferior metal with which i~ 1s combmed. 
cent.; a mortgage for 12,5001. would cost (12 Coke's Rep., 9.) 
one per cent.; and for 100,000l. it would King John, in 1201, granted a charter 
cost 12s. per cent." This scale of taxa- to his tinners in Cornwall and Devon
tion is manifestly framed to shift the shire, authorising them to dig ti~ and 
bu;den from great landowners and capi- turves to melt the tin any.where m the 
tahsts to those of very moderate means. moors and in the fees of bishops, abbots, 
These . facts appear from a Report of a Iand earls, as they had been used and ac
Com1!1ittee of the L.ords (18-16) on the customed. (Maddox, Exch., 2i9 t. 2831.) 
peculiar burdens which the land has to This charter was confirmed by Edward 1,. 
bear. The resul~ of this inquiry shows Richard II., and Henry IV. . . . 
clearly the peculiar burdens which the In Cornwall the ri•'ht of d1ggmg in 
comparat~velJ:poorsustai~inoonsequence other men's land is n~w regulated by a 
of the leg1slat1011 of the rich. peculiar usage, called the custom of bovNd-

The net p;oduce of the stamp duties in ing. This custom attaches only to such 
the year which ended October 10, 1844, land as now is or antiently was wastre~ 
was 6,533,3851.; i~ the year which ended that is, land open or uninel?sed. T~e 
October 10, 1~45, 1t was G,961,3iOl. mode of acquiring a right to tin-bounds 15 

STANDING ORDERS. [DILL IN this: an agent goes on the spot to be 
PAR]:,IAMENT.] bounded and digs up the turf or gurface, 

STANNARY, from the Latin Stan- making little pits at the four corners to
num, " tin." This term sometimes de- wards the east . west north, and south, of a 
notes a tin-mine, sometimes the tin-mines reasonable extent· 'and the area or space
?f a district, s~meti.mes t~e ;oyal rights within the four ~orners "'.ill be the con
m. respect ~f !m-mmes w1thm such dis- tents of the bounds. lfavmg made these 
~net..Dut it i.s m?re co~~only used as corners, the agent describes on paper the 
mclu~m~ the tii:·mrnes w1thm a particu- situation of the bounds, states the day 
~ar d1stnct, the tmners employed in work- when, and the person by whom, they were 
mg them, and the customs and privileges marked out or cut, and makes a declara..- · 



STAPLE. [ 745 ] STAPLE. 

tion for whose use this was done, express· 
ing therein that the spot was free of all 
lawful bounds. At the next stannary 
court he procures this description to be 
put on parchment. when a first proclama
tion is made of it in open court, the parch
ment, or paper being stuck up in a con
spicuous place in the court, and a minute 
of the transaction is made by the steward 
in the regular court paper. On the next 
court day, three weeks afterwards, a second 
proclamation is in like manner made, and 
so also at the third court; when, if there 
~no successful opposition, judgment is 
given, and a writ of possession issues to 
the bailiff of the stannary, who delivers 
posse~sion accordingly. In this mode the 
bound-owner, acquires a right to search 
for and take all the tin he can find, pay
mg the lord of the soil one-fifteenth, or to 
permit others to do so ; and to resist all 
who attempt to interrupt him. The 
bounds must be renewed annually, by a 
bounder employed on behalf of the bound· 
owner, or the lord may re-enter. 

As part of the stannary rights, the duke 
of Cornwall, as grantee of the crown, has 
or had the pre-emption of tin throughout 
the county, a pl'ivilege supposed to have 
been reserved to the crown out of an ori· 
i:;inal right of property in tin-mines, but 
m modern times··it is never exercised. 

Formerly for the redressing of griev
ances a.nd the general regulation of the 
stani:ar1es, representative assemblies of 
the tlnners were summoned both in De
v~nshire and in Cornwall. These assem· 
bhes were called parliaments, or convoca
tions of tinners, and were summoned by 
the lord-warden of the stannaries under 
a writ, issued by the duke of Corn~all or 
by the king, when there was no duke ~u
thorising, and requiring him so to do. 
The last convocation was held in li52. 
(Appendix to the case of Howe v. Bren
ton; 3 Manning and Ryland's Reports.) 

The duties payable to the duke of Corn· 
wall on ~he stamping or coinage of tin 
were abolished by l & 2 Viet. c. 120, and 
the stannary courts were re-modelled by 
~ & 7 Wm. IV. c, 106. Further regula· 
t10ns for these courts have been introduced 
by 2 & 3 Viet. c. 58. 

STAPLE, "anciently written estaple, 
cometh," says Lord Coke, "of the French 

word estape, which signifies a mart or 
market." It appears to have been used to 
indicate those marts both in this country 
and at Bruges, Antwerp, Calais, &c., on 
the Continent, where the principal pro
ducts of a country were sold. Probably 
in the first instance these were held at 
such places as possessed some conve
nience of situation for the purpose. After· 
wards they appear to have been confirmed, 
or others appointed for the purpose by 
the authorities of the country. In Eng· 
land this was done by the king (2 Edw. 
III. c. 9). All merchandize sold for the 
purpose of exportation was compelled 
either to be sold at the staple, or after· 
wards brought there before exportation. 
This was done with the double view 
of accommodating the foreign mer
chants and also enabling the duties on 
exportation to be more conveniently and 
certainly collected. Afterwards the word 
staple was applie1l to the merchandize 
itself which was sold at the staple. The 
staple merchandize of England at these 
early times, when little manufacture was 
carried on here, is said by Lord Coke to 
have been wool, woolfells or sheepskins, 
leather, lead, and tin. Incident to the 
staple was a court called "the court of 
the mayor of the staple." This court 
was held for the convenience of the mer
chants, both native and foreign, attending 
the staple. It was of great antiquity; 
the date of its commencement does not 
appear to have been cert:iinly kno~n. 
l\Iany early enactments exist regulatmg 
the proceedings at the staple and the 
court held there. Most of these were 
passed during the reigns of the two Ed
wards, the first and third of that name. 
These kings appear to have been ex
tremely .anxious to faci_litate. an~ encour· 
age foreign commerce m this. kmgd?i;n ; 
and by these statutes great immumt1es 
and privileges are given, especially to 
foreign, but also to native merchants 
attending the staple. The first enactment 
of importance is called the Statute of 
Merchants, or the Statute ofActon-Burne!, 
and was passed in the 11th year of Edw. 
I.,. A.D. 1283. (BU!ll'EL, ACTON, STA
TUTE OF.] The statute passed in the 
27th year of Edw. Ill. cap. 2, is entitled 
the Statute of Staple. One object of it 
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was to remove the staple, previously held 
at Calais, to various towns in England, 
Wales, and Ireland, which are appointed 
by the statute. The statute directed pro
ceedings similar to those prescribed for 
obtaining a Statute Merchant by means 
of a sealed recognizance, in consequence 
of which execution might be obtained 
against the lands and tenements of the 
debtor in the same manner as under a 
Statute l\Ierchant. 

A variety of other statutes were passed 
in the same and succeeding reigns, in 
some respects confirming, in others alter
ing the provisions of the leading statute. 
As commerce became more extended, the 
staples appear to have fallen into disuse. 
Lord Coke, a great worshipper of anti
quity, complains that in his time the sta
ple had become a shadow ; we have only 
now, he says, stapulam umbratilem, 
whereas formerly it was said that wealth 
followed the staple. The practice how
ever of taking recognizances by statute 
staple, from the many advantages attend
ing them, long continued. (l l Edw. I.; 
27 Edw. III. caps. I, 3, to 6, 8, 9; 2 
Inst., 322; Com. Dig., tit. 'Stat. Staple;' 
2 Saund. by Wms., 69; Reeves, Hist. 
Eng. Law, v. 2, pp. 161, 393.) 

STAR-CILDIBER The Star-Cham
ber is said to have been in early times 
one of the apartments of the king's palace 
at Westminster which was used for the 
despatch of public business. The Painted 
Chamber, the White Chamber, and the 
ChambreMarkolph were occupied by the 
triers and receivers of petitions, and the 
king's council held its sittings in the Ca
mera Stellata, or Chambre des Estoylles, 
which was so called probably from some 
remarkable feature in its architecture or 
embellishment. Whatever may be the 
etymology of the term, there can be little 
doubt that the court of Star-Chamber 
~erived its name from the place in which 
it was holden. "The lords sittino- in 
the Star-Chamber" is used as a ~ell
known phrase in records of the time of 
Edward III., and the name became per
man~ntly attaclied to the jurisdiction, and 
contmued long after the local situation of 
the court was changed. 

The judicature of the court of Star
Chamber appears. to have originated in 

the exercise of a criminal and civil juris
diction by the king's council, or by that 
section of it which Lord Hale calls the 
Concilium Ordinarium in order to dis
tinguish it from the Privy Council, who 
were the deliberate advisers of the crown, 
(Hale's Juri8diction qf the Lord's House, 
chap. v.; Palgrave's Essa.11 on the Origi· 
nal Authority ef the King's Council.) 
This exercise of jurisdiction by the king's 
council was considered as an encroach· 
ment upon the common law, and being 
the subject of frequent complaint by the 
Commons, was greatly abridged by seve
ral acts of parliament in the reign of Ed· 
ward II I. It was discouraged also by 
the common-law judges, although they 
were usually members of the council ; and 
from the joint operation of these and some 
other causes the power of the Conci~ium 
Hegis as a court of justice had materially 
declined previously to the reign of Henry 
VII., although, as Lorcl Hale observes, 
there remain "some straggling foot-s.tept; 
of their proceedings" till near that time. 
The statute of the 3 Henry VII. c. I, em· 
powered the chancellor, treasurer, and 
keeper of the privy-seal, or any two of 
them, calling to them a bishop and tern· 
poral lord of the council and t~e t~o 
chief justices, or two other jus.tices Ill 
their absence (to w horn the president of 
the council was added by stat. 21 .Henry 
VIII. c. 20), upon bill or information ex· 
hibited to the lord chancellor or any 
other, against any person for mainte~ance, 
giving of liveries, and retainers bymd~n
tures or promises, or other e~bracer~es, 
untrue demeanings of sheriffs m mak~ng 
panels and other untrue returns, for.taking 
of money by juries, or for great r10ts or 
unlawful assemblies, to call the offenders 
before them and examine them, and p~n
ish them according to the!r dements. 
The object and eftect of tlus enactment 
are extremely doubtful; but it is perhaps 
the best opinion that the court created b~ 
the 3 Henry VI I. c. I, was not the court 0 

Star-Chamber· that this court by statute 
fell into disus~ after the middle of th~ 
reio-n of Henry VIII.· that the court 0 

Sta";.-Chamber was the' old concilium or
dinarium against whose jurisdiction m~ny 
statutes had been enacted from the u~e 
of Edward III., and that no part oft 8 
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jurisdiction exercised by the Star-Cham
ber could be maintained on the authority 
of the statute of Henry VI I. At the 
beginning of the reign of Elizabeth, 
the court of Star-Chamber was unques
tionably in full operation, in the form in 
which it was known in the succeeding 
reigns; an<l at this period, before it bad 
de.generated into a mere engine of state, it 
was bv no means destitute of utilitv. It 
was the only court in which great and 
powerful offenders ha<l no means of set-· 
ting at defiance the administration of 
justice or corrupting its course. And 
during the reign of Elizabeth, when the 
jurisdiction of the Star-Chamber had 
rea~hed its maturity, it seems, except in 
political cases, to have been administered 
with wisdom and discretion. (l'algrave's 
Essay on tl1e King's Council, p. 105.) 

The proceedings in the Court of Star
Chamber were by information, or bill 
ancl answer; interrogatories in writing 
were also exhibited to the defendant and 
witnesses, which were answered on oath. 
The attorney-general had the power of 
exhibiting ex-officio informations; as had 
also the king's almoner to recover deo
dands ancl goods of a felo·<le-se, which 
w.ere, supposed to go in support of thtJ 
kmg s alms. In cases of confession by 
accused persons, the information and pro
ceedings were oral ; and hence arose one 
?f the most oppressive abuses of the court 
~n political prosecutions. The proceed
mg by written information and interro
gatories was tedious and troublesome, 
often involving much nicety in pleading, 
a~1tl ~!way~ requiring a degree of preci
sion m settmg forth the accnsation, which 
was embarrr.ssing in a state prosecntion. 
It was with a ,·iew to these difficulties 
that Lord Bacon discouraged the king 
from adopting this moue of proceeding in 
the matter of the pursnevants, saying that 
"the Star Chambn without confession 
was long seas." (Bacon's I rorh, vol. iii. 
P· 3 i2.) In political charges therefore 
the attorney-general derived a great ad· 
vantage over the accused by proceeding 
ore temts or orally. The consequence 
was, th:it no pains were spared to procure 
~oufess1ons, and pressure of every kind, 
mcl~ding torture, was unscrupulously 
~ppheu. According to the laws of the 

court, no person could he orally charged 
unless he acknowledged his confession at 
the bar. "freely and voluntarily, without 
constraint." ( H udsou's Treatise of tlie 
Court <f Star-Chamber.) But this check 
npon confessions improperly obtained 
seems to have been much neglected in 
practice <luring the later periods of the 
history of this conrt. Upon admissions 
of immaterial circumstance ag!(ravated 
and distorted into confessions of guilt, 
the Earl of Xorthnmberland was prose
cuted. ore tenus, in the Star-Chamber, for 
being privy to the Gunpowder Plot, and 
was sentenced to pay a fine of 30,000I., 
and to be imprisoned for life; "but by 
what rule," says Hudson (Coll. Jurid. 
vol. ii. p. 63), "that sentence was, I know 
not, for it was ore tenus, and yet not upon 
confession." And it frequently happened 
<luring the last century of the existence 
of the Star-Chamber, that enormous 
fines, imprisonments for life or during 
the king's pleasure, banishment, mutila
tion, and every variety of punishment 
short of death were intlicted by a court 
composed of members of the king's coun
cil, upon a mere oral proceeding, without 
hearing the accused, without a written 
charge or record of any kind, and with
out appeal. 

The judge's of the Court of Star
Cham ber were the lord chancellor or 
lord keeper, who presided, and when the 
voices were equal gave the casting vote, 
the lord treasurer, the lord privy seal, 
and the president of the council, who 
were members of the court, ex officio, 
In aduition to these were associated, 
in early periods of the history of the 
court, any peers of the realm who chose 
to attend. According to Sir Thomas 
Smith, the judges in his time were the 
" lord chancellor, the lord treasurer, 
all the kin!."('S majesty's council, aud the 
barons of this land." (Commonwealth ef 
B11qla11d, b. iii. c. fl.) Hudson states 
tha't the number of attendant judges "in 
the reigns of Henry VII. and Henry 
VIII. have been well near to forty; at 
some one time thirty; in the reign of 
Queen Elizabeth often times, but now 
(i. e. in the time of James I.) much 
lessened, since the barons and earls, not 
being privy councillors, have forborne 
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their attendance." Ile fnrther states, that 
"in the times of Henry VII. and Henry 
VIII. the court was most commonly fre
quented by seven or eight bishops and 
prelates every sitting-day;" and adds, 
"that in those times, the fines trenched 
not to the destrnction of the offender's 
estate, and utter ruin or him and his pros
perity, as now they do, but to his correc
tion and amendment, the clergy's song 
being of mercy." (Coll. Jurid. vol. ii. 
p. 36.) The settled course during the 
latter part of the reign of Elizabeth and 
the reigns of James I. and Charles I., 
seems to have been to admit only such 
peers as jl!ldges of the court as were 
members of the privy council. 

The civil jurisdiction of the Star
Chamber comprehended mercantile con
troversies between English and foreign 
merchants, testamentary causes, and dif
ferences between the heads and common
alty of corporations, both lay and spiri
tual. The court also disposed of the 
claims of the king's almoner to deodands, 
and also such claims as were made by 
subjects to deodands and ca~alla felo
num (chattels of felons) by virtue of 
charters from the crown. The criminal 
jurisdiction of the court was very ex
tensive. If the king chose to remit the 
capital punishment, the court had juris
diction to punish as crimes even treason, 
murder, and felony. Under the com
prehensive name of contempts of the 
king's authority, all offences against the 
state were included. Forgery, perjury, 
riots, maintenance, embracery, fraud, 
libels, conspiracy, and false accusation, 
misconduct by judges, justices of the 
peace, sheriffs, jurors, and other persons 
connected with the administration of 
justice, were all punishable in the Star
Chamber. 

It was also usual for the judges of 
assize, previously to their circuits, to 
repair to the Star-Chamber, and there to 
receive from the court directions respect
ing the enforcement or restraint of penal 
laws. Numerous instances of this un
warrantable interference with the admi
nistration of the criminal law occur with 
reference to the statutes against recusants 
in the reigns of Elizabeth and James I. 
•· A. court of criminal judicature, com

posed of the immediate agents of the pre
rogative, possessing a jurisdiction very 
extensive, and at the same time imper
fectly defined, and authorized to inflict 
any amount of punishment short of death, 
must, even when best administered, have 
al ways been viewed with apprehension 
and distrust; and accordingly in the 
earlier periods of its history we find con· 
stant remonstrances by the Commons 
against its encroachments. As civiliza
tion, knowledge, and power increased 
among the people, the jurisdiction of the 
lords of the council became intolerable. 
A measure which was introduced into 
the House of Commons in the last parlia· 
ment of Charles I., to limit and regulate 
the authority of this court, terminated in 
a proposal for its entire abolition, which 
was eventually adopted without opposition 
in both Houses. The statute !ti Car. I. 
c. IO, after reciting l\Iagna Charta and 
several early statutes in snpport of the 
ordinary system of judicature by the 
common law, goes on to state that "the 
judges of the Star-Cham be_r ha~ n?t kept 
themselves within the pomts hm1ted by 
the statute 3 Henry VII., but had under· 
taken to punish where no law warranted, 
and to make decrees having no s~ch 
authority, and to inflict heavier pumsh
ments than by any law was warranted; 
and that the proceedings, censures! and 
decrees of that court had by experience 
been found to be an intolerable buythen 
to the subjects, and the means to mt~ 
duce an arbitrary power and government; 
The statute then enacts, "that the sa1~ 
court called the Star-Chamber, and a 
jurisdiction, power, and authority belong
ing unto or exercised in the same court, 
or by any of the judges, officers, 0~ 
ministers thereof, should be clearly and 
absolutely dissolved, taken away,. ~n 
determined; and that all statutes g'.;mg 
snch jurisdiction should be repealed. 

STATE. [SGVEREIGNTY.l .15STATES GENERAL. This term 
from the French Etats Gei11!raux,. the 
assembly of the three orde1:s .of the k1~~ 
dom: the clergy, the noh1hty, and f 
third estate. The States General d0 

France were convoked in J614 un :r 
Louis XIII., and th.ey did not meet ag~in 
till 1785. The memorable conTocanon 
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of the States General of France in 1789 of its statistics; for where valuable statis
led to the Revolution. A dispute arose tical records of antient date are found 
between the two privileged orders and concerning a country not yet advanced in 
the third estate (tiers etat) about their <'ivilization, which would appear to con· 
mode of sitting and voting. It was at tradict this position, we owe them to 
first proposed by the Breton members sovereigns or governments of uncommon 
that the third estate should assume the vigour and sagacity. However rude the 
name of National Assembly without re- government of a country may be, it can
gard to the other two orders. Mirabeau not attempt to make laws without having 
opposed this proposition, but finally in the acquired the means of forming a judg
same year (lith June, 1789) the depu- ment, however imperfect, as to the mat
ties of the tiers etat with such deputies ters brought under its considerRtion. In 
of the clergy as chose to join them, for this sense statistics may be said to be 
none of the nobles accepted the invitation coeval with legislation; but as legislation 
to join, assumed the name of the National has rarely been conducted upon any fixed 
Assembly, a term which had sometimes principles, or partaken of the character 
been used to designate the States General. of science, in the earlier ages of the 
The king, Louis XVI., afterwards sane- world, we must attribute to statistics, as a 
tioned the union of the three estates in department of political science, a much 
one National Assembly. One of the later origin. It is chiefly to the rise of 
early acts of the National Assembly was political economy that we are indebted 
the publication of the •Declaration of the for the cultivation of statistics. The 
Rights of the Man and the Citizen;' a principles of that science, which are di
pi~ce of absurd and incongruous declama- rectly concerned about the prosperity and 
tion which l\lirabeau's good sense made happiness of mankind, were not reduced 
hi.m despise, and all sober thinking people to any system until the middle of the last 
will be of his mind. [LrnERTY.] The century: since that time, political eco
National Asseml>ly continued its labours nomy has been cultivated as an inductive 
several months after the death of Mira- science. The correctness of preconceived 
beau, 2ud April, J i91. In September, theories has been tested by the observa
1 i91, the assembly presented to the king tion and analysis of facts; and new prin
for his sanction the new constitutiou, ciples have been discovered and esta
":hicb the king accepted, and the assembly blished by the same means. A limited 
dissolved itself on the 30th of the same knowled"e of facts had previously been 
!11011th. The first National Assembly an obsi:cle to the progress of political 
is generally called • l'assemblce constitu- economy; and, on the other hand, the 
aute,' from its having framed the cousti. neglect of that science caused indifference 
tution. The constitution lasted about to statistical inquiries. Statistics, which 
twelve months, and was followed by the had been neglected until political eco
Hepublic. nomy rose into favour, have since been 
~~ATISTICS is that department of cultivated with continually increasing 

pohttcal science which is concerned in care and method, a~ that science has been 
collecting and arraugin" facts illustrative further developed, and the knowledge of 
of the condition and re~ources of a state. its fundamental principles more widely 
To reason upon snch facts and to draw diffused. 
conclusious from them is not within the This connection between political theo
province of statistics; but is the business ries aud statistics, while it has led to the 
of the .statesman and of the political collection of many data which would not 
economist. otherwise have been obtained, has often 
. That it is necessary for a government, introduced a partial and deceptive state
111 order to govern wdl, to acquire infor- ment of facts, iu order to support precon
~at1on upon matters atfoeting the condi- ceived opinions. This is sometimes un
tlon aud interests of the people is obvious. justly object~d to statistics, as if it were a 
lnd<·ed, the civilization of a country may defect pec~1har to th~m. That facilities 
almost be measured by the compktencss for dccL pt ion are afforded by stati&tics

1 
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cannot be denied; but fallacies of this 
kind, like all others, are open to scrutiny 
and exposure. Reliance need not be 
placed upon statements of facts nor on 
numbers, unless supported by evidence; 
and inferences from them should only be 
admitted according to the rules by which 
all sound reasoning is governed. Falla
cies are difficult to detect in proportion to 
the ingenuity of the sophist and the igno
rance or inexpertness of I.is opponents; 
but in political matters, opposite theories 
and opinions are maintained with equal 
ability, and facts and argnments are in
vestigated with so much jealousy, that, in 
the end, truth can hardly fail to be esta
blished. Neither does any suspicion of 
partiality attach to such facts as are col
lected by a government without reference 
to particular theories. Until some one 
has shown the value of noting a certain 
class of facts with a view to his own 
inquiries, no pains are taken to outain 
information of that nature from the best 
sources; but as soon as the importance of 
seeking any data is acknowledged, the 
collection of them becomes the business 
of impartial persons. The statist must 
be acquainted with the purposes to which 
the facts collected and arranged by him 
are likely to be applied, in order that the 
proper distinctions and details may be 
noted in such a manner as to give the 
fullest means of analysis and inference; 
but his services are greatest when he does 
not lahour in support of a theory. 

It thus becomes part of the business of 
government to apply all the means in its 
power in aid of statistics, not only for the 
administration of the affairs of state, but 
also for the improvement of political 
science. Abundance and accuracy must 
be the object of 11 government in collect
ing statistical facts. 

We would lay much stress upon the 
collection of facts by the supreme power, 
because the classes of facts most important 
in political inquiries can scarcely ever be 
searched out by other persons, who have 
not access to the offices of government, 
and who are without authority to demand 
inforn1ation; while the governmeut has 
ample means at its disposal, and can, 
"Lhout difficnl.ty_, an~ in the . ordinary 
course of adn11l.l1strat10n, ol;tam statis

tical information of the highest value· 
In this and many other countries the 
respective governments are applying 
themselves earnestly to statistical iuvesti· 
gations. In England a statistical depart· 
ment has been established at the Board 
of Trade to collect and arrange all the 
documents of a statistical nature that can 
be. obtained through any department or 
agency of government. The aclmirably 
organised departments of the French 
government have abundauce of stati;tical 
materials SJStematically collected, which 
they never fail to arrange in a very lucid 
manner, and to analyse with much ability. 
Great credit is due to the Belgian govern
ment for the dilit;ence with which its 
several departments have engaged in 
statistics; and in l\Iarch, 1841, the king 
appointed a ceLtral statistical commission. 
"The object of this commission,'' said the 
mini;;ter of the interior, in his Heport to 
the king, "will be to bring together in ~ne 
common depository all the scattered m· 
formation which is at present collected by 
the different departments of government i 
and it will propose models for the state· 
ments and- ta hies employed in collec.ti~g 
and classifyino- the elements of official 
publications." 

0 
He adds, that "if the 

commission carries out satisfactorily the 
object proposed, the government, the 
lec:·islative chamber>', and the country, 
will find in the official statistical publica· 
tions, authentic documents calculated to 
throw light on all matt~rs of discussion, 
to encourage useful works, aud to make 
known annually the situation, the strength, 
and the material and moral resources of 
the kingdom." The useful results of this 
commission, it may be hoped, will not be 
confineu to Belgium. The world :;t large 
is interested in the statistics of any co~m
try; and improved methods of condnctmg 
statistical inquiries nrnst be generally 
applicable. 

But while governments a!·e thus en
gaged, there is ample room for .t~e la· 
hours of individuals. Local statls!lcS of 
all kinds are open to them. The books 
and records of public institutions, facts 
relating to particular trades, to the moral 
and social state of different classes of 
society, and oth..•r matters apparentiy of 
local interest only, often pr~scnt rc·sults 
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as important as those derived from in
quiries on a more extended scale. Good 
service also may often be done by a ju
dicious selection and comparison of mat
ters not brought together in official state
ments, with a view to the illustration of 
principles of science or experiments in 
legislation, and by suggestions and criti
cism, which may direct the attention of 
government to particular branches of in
quiry, to improvements in the mode of 
carrying them on, or in the form in 
which they are published. 

It would be useless to attempt an enu
meration of the various matters that are 
included in the province of statistics, but 
for the more convenient consideration of 
the subject it may be divided into-I, 
Historical statistics, or facts illustrative 
of the former con di tion of a state ; 2, 
Statistics of population; 3, of revenue; 4, 
of trade, commerce, aud navigation; n, 
o.f the moral, social, and physical condi
tion of the people. Each of these divi
sions will furnish ample materials for 
inquiry. The article Cm•sus will serve 
as an example of the use to which such 
materials may be applied, and the article 
lJSTER~!ENT. 

STATUTE. Bills which have passed 
through the houses of lords and com
mons and received the royal assent be
c.ome Acts of parliament, and are some
times spoken of collectively as forming 
the body of statutes of the realm. 13ut 
~more restricted application of the word 
JS generally in use, Ly which private 
acts of parliament [ I31LL JN P ARLIA
MENT] are excluded, and even public 
acts when their purpose is temporary. 
The application is still more restrickd 
when the measures of the early parlia
ments are the subject in question, for 
many ac~ passed and received the royal 
assent which belong to the class of public 
acts and are found at large on the Holls 
of Parliament, which are not accounted 
statutes in the sense in which that word 
is ordinarily used. 

No strict definition can he given of 
t?ose results of the deliberations in par
h~ment to which the king has signified 
his assent, which are now call;d the 
Statntes of the realm. We may distinguish 
them fro!!). other enactments of early 

times, as follows: they were at a verv 
remote period separated from the rest, 
written m books apart from the rest, and 
received by the courts of law as of 
equal authority with the antient customs 
of the realm. 

Probably also they have, with very few 
exceptions, a more general bearing than 
the other public acts which are fonnd 
upon the rolls of parliament. 

Three vol um es, preserved in the court 
of Exchequer, and now in the custody of 
the Master of the ltolls, contain the body 
of those enactme11ts which are called 
statutes. One volume contains the 
statutes passed before the beginning 
of the reign of Edward II I.; a11d the 
other two, those from I Edward II I. to 7 
Henry VIII., all very fairly written. 
These may be consiJered as the manu
scripts of the early statutes of superior 
value, if not of superior antiquity as to 
the earlier portions, to the many similar 
collections which are in the libraries of 
the inns of court, of the universities, of 
the British Museum, and in some other 
depo>itories public and private. These 
numerous manuscript copies of the sta
tutes are in substance pretty nearly the 
same, though some of these collections 
contain statutes which are not admitted 
into others. These l1ooks are not con
sidered in the light of authorised enrol
ments of the statutes. :For the authentic 
and authoritative copies, if any question 
arises, recourse must be had (I) to what 
are called the Statute Holls at the Tower, 
which are six rolls containiug the statutes 
from 6 Edward I. to 8 Edward IV., ex· 
cept from 8 to 25 Henry VI.; (2) to the 
enrolments of acts of parliament which are 
preserved at the Holls chapel from 1 
Hichard III.; (3) to exemplifications and 
transcripts with writs annexed, signifying 
that they were transmitted by authority 
to certain courts or other parties, who 
were required to take notice of them, of 
which many remain in the Exchequer 
and elsewhere; ( 4) in those since 12 
Henry VI I., to the original acts in the 
parliament office; ( 5) the rolls and jour
nals of parliament; (ti) the close, patent, 
fine, ancl charter rolls at the Tower ; on 
which statutes are sometimes found. 

With the parliament of the reign of 
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Richard III. began the practice of print
ing, and in that manner publishing, the 
acts passed in each session. This fol
lowed very soon on the introduction of 
printing into England. Before that time 
it had been a frequent practice to trans
mit copies of the acts as passed to the 
sheriffs of the different shrievalties to be 
by them promulgated. The practice of 
printing the sessional statutes has con
tinued to the present time. 

Before the first of Richard III. the aid 
of the press had been called in to give 
extended circulation to the older statutes. 
Before 1481 it is believed that an abridg" 
ment of the statnks was printed by Let
ton and l\Iachlinia, which contains none 
later than 33 Henry VI., 1455. To the 
next year is assigned, by those who have 
considered this subject, a collection, not 
abridged, from l Edward HI. to 22 Ed
ward l V. Next to these in point of anti
quity is to be placed a collection printed 
by Pynson about 1497, who also, in 1508, 
printed what he entitled 'Antiqua Sta
tuta,' containing Magna Charta, Charta 
de Foresta, the Statutes of Merton, l\Iarl
bridge, and Westminster prim um and 
secundnm. This was the first publica
tion of those very early statutes. 

In the reign of Henry VIII. the first 
English abridgment of the statutes was 
printed by Hastall; and during that reign 
and in the succeeding half century there 
were numerous impressions published of 
the old and recent statutes in the original 
Latin and French, or in English transla
tions. Barker, about 1587, first used the 
title ' Statutes at Large.' 

In 1618 two large collections of statutes, 
ending in 7 James I., were publisbed, 
called Rastall's aud Pulton·s. Pultou's 
collection was several times reprinted 
with additions. 

In the eightePnth century an addition, 
in six folio volumes, was published by 
Mr. Serjeant Hawkins in 1735, coutain
iu~ .the .statutes !o 7 George II. Cay's 
edition, rn 1758, m the same number of 
volumes, contains the statutes to 30 
George I I. Continuations of these works 
were published as fresh statutes were 
passed; and another work in 4to., of the 
same kind, was begun in 176:1 well 

, known by the designation of Rufhead's 

' Statutes at Large.' Pickering's edi
tion is in 8vo., and ends with l George 
III. 

None of these collections had ever been 
published by authority of the state, and 
though able men had been employed upon 
them, they have been thought by many 
competent judges not adequate to the im
portance of the subject, and to be liable 
moreover to some serious objections. 
This led a committee of the House of 
Commons, who, in 1800, were appointed 
to iuquire into the state of the Public Re
cords, to recommend, among other things, 
that" a complete and authoritative edition 
of all the statutes should be published." 
When the commission was appointed for 
carrying iuto effect the recommendations 
of this committee, they proceeded to the 
execution of this project; and finally, be
tween the years 1810 and 1824, they 
produced, iu a series of large volumes, a 
critical edition of the statutes (includiug 
the early public cha.rters), ending with 
the close of the reign of Queen Anne. 
This is what is now considered the most 
authentic edition of the statutes, and it is 
supplied with a valuable index. It !'orms 
ten folio volumes. In the large rntro· 
duction to that work there is a more par
ticular account of the former editions of 
the statutes and of the means for making 
such a work as this complete. . 

The statutes passed in the Imp;nal 
Parliament of Great Britain are prmted 
by the queen's printers, in foolscap folio, 
and sold at the Act Ofiice, near Gough 
Square, Fleet Street, London, in separJte 
acts, at the rate of three halfpence a sheet 
( 4 pages) for public acts and three p~~ce 
a shed for private acts. An 8vo. eu1t10n 
is also published, which is sold at the 
rate of one penny a sheet ( l 6 pages Svo.), 
at Hichards's, in :Fleet Street, Londou, 
and any sheet or sheets may be purchas~d, 
so as to include one or more acts. .1 ~e 
acts are not published separ~tely_i~ this 
edition, as they are in the folio ed1t10n. 

The statutes of the realm are general!! 
divided into two classes-Public and Pr1• 

vate [PARLIA)!EN'r, p. 468]; but they i;naY 
more conveniently be distributed. rnto 
three classes-Public General, Public L<>· 
cal and Private. The two former only 
co~e within the term "laws," in the pro
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per acceptation of the term. The private 
acts emliody special privileges conferred 
on individuals, or the sanction of the le
gislature to private arrangements regard
iug property; and before they can be 
enforced, they must be pleaded before 
the courts of law, like contracts, or the 

he changes horses, was likely to be veri· 
fied. During the session of parliament 
of 1845 an effort was made to remedy 
this defect in local legislation. Three 
public general acts were passed, of which 
the following are the titles: ' An Act for 
consolidating in one Act certain Provi

titles of estates. The Public Local sta· 1sions usually inserted in Acts with respect 
tutes, though published separately, and to the Constitution of Companies incor
though the standing orders of the Houses porated for carrying on Undertakings 
of Parliament require that on account of of a public Nature;' •An Act for con
the private interests which they are often \ solidating in one Act certain Provisions 
likely to affect, certain preliminary notices \ usually inserted in Acts authorising the 
and other proceedings should take place 
before they are passed through their 
stages, are yet, in contemplation of law, in 
the same position as the Public General 
Statutes. Formerly all the public sta· 
tutes, local and general, were publi;,hed 
together and numbered consecutively; 
liut from the year l i98 downwards, tne 
local acts have been separately enu
me.rated in distinct volumes. The legis
lat10n of a session generally fills one 
v~lume with general, and three or four 
with local statutes. The latter are not 
always the mor<l numerous, but from the 
9uantity of detailed arrangements regard-
mg l,ocal places and circumstances, and 

taking of Lands for Undertakings of a 
public Nature ;' and 'An Act fl)r conso
lidating in one Act certain Provisions 
usually inserted in Acts authorising the 
making of Hailways.' To prevent con
fusion, a distinct' series of these acts was 
passed applicable to Scotland. In each 
of these Acts there is a provision that it 
shall have reforence to all local acts for 
the undertakings to which it applies. 
"And all the provisions of this Act, save 
so far as they shall be expressly varied 
or excepted by any such act, shall apply 
to the undertaking authorised thereby so 
far as the same shall be applicalile to 
such undertaking; and shall, as well as 

the .nghts and obligations of parties em- I the clauses and provisions of every other 
bodied in them, they are generally much \ Act which shall be incorporated with 
larger than the general statutes. As, such Act, form part of such Act, and be 
fr?m the quantity of railway and other Iconstrued together therewith as forming 
Jmi;it·st?ck s~hem~s this branch of legis- one Act.'' !t is hoped that this arran~e
l~t10~ 1s. rapidly rncreasing, the means of ment may m some measure ~conomise 
s1mpl1fymg and ~bbreviating it have oc-1 local legisl~tion; ~ut its most rn1~ortant 
cup1ed the attent10n of law reformers, and intluence will be m the pro<luct10n of 
so:ne steps have been taken to accomplish i uniformity in the law of joint-stock com
tlns end. It had been otserved that Ipanies authorised by statute. 
tl1ere are some clauses that are or ourrht 
to ~e common to all local acts. In embo
dymg the matters which should be of the 
same char~c~r in every one of the local 
statutes, d1ilerent draftsmen used dif
ferent exp.ressions; and the courts of law 
~ad on t1~1~ account often to give a prac
llcally d1ilerent effect to clauses which 
w:re intended .to accomplish the same 
thmg, Grt:at mtricacy and confusion 
~ere thus gradually findin" their way 
!nto the institutions of the c~untry · and 
rn a consi~erahle departme11t of th~ la'v 
of the United Kingdom, Voltaire's sar
casm on the provincial laws of :France 
tliat a traveller changes laws as often ~ 

VOL, U, 

STATUTE (SCOTLAND). It would be 
difficult to explain the character of the 
older legislation of Scotland, the method 
in which it was sa~ctioned, o; th~ con
stitution of the bodies by which it was 
passed. All the light that pr~bnbly is
to be obtained on the early history. of 
the statute-law has lately be~n embodied 
by JI.Ir. Innes, in hi~ preface to the 
edition of the 'Scotush lStatutes and 
old Laws.' published by the Record 
Commission. "Whatever," he says, 
"may be the case in other ~o~ntri~s, it is 
not easy in Scotland to d1stmgmsh the 
antient lerrislative court or council of the 
sovereign" fro1u that which di,charged 

3 C 
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the duty of counselling the king in judi
cial proceedings. The early lawgivers, 
indeed, enacted statutes by the ad vice of 
the 'bishops, earls, thanes, and whole 
community,' or 'through the common 
counsd of the Kynryk ;' but during the 
reigns previous to Alexander III. we find 
the king also deciding causes in a simi
lar assembly of magnates: while laws of 
the greatest importance, and affecting the 
interests of whole classes of the commu
nity, bear to be enacted by the king and 

...1 his judges.'" It is probable that the prac
tice of the assembly, legislative or judi· 
cial, of the principal barons, though 
irregular, was in general an imitation of 
the parliament of England. Before the 
war of independence the lands of the 
southern districts of Scotland had been 
in a great measure partitioned among 
Norman adventurers, some of whom owed 
a double allegiance to the crowns both of 
England and Scotland; and it was natural 
that they should bring with them the prac· 
tices and opinions of the country with 
which they were earliest connected. A 
large proportion of the low land population 
of :Scotland were at the same time Saxon 
refugees from Eugland. So early as the 
reign of David I. (1125) we begin to find 
that the municipal corporations had a 
voice in the ratification of the laws. 
" The parliament," says Mr. Innes, "as· 
sembled by John Hallio! at Scone, on the 
9th of February, 1292, was probably the 
first of the national councils of Scotland 
which bore that name in the country at 
the time, although later historians have 
bestowed it freely on all assemblies of a 
legislative character. We have no rea
son to believe that any change in its con
stitution occasioned the adoption of the 
new term, which soon became in Scotland, 
as in England, the received designation 
of the great legislative council solemnly 
assembled. It was not till a few years 
later, on occasion of negotiating an alli
ance with France, that Balliol, probably 
at the desire of the French king, procured 
the treaty to be ratified, not only by the 
prelates, earls, and barol!s, hut by certain 
of the burghs of his kingdom. That 
treaty was finally ratified at Dunfermline 
on the 2Srd day of February, 129!\: and 
the seals of six burghs were then affixed 

to the deed, along with those of four 
bishops, four monasteries, four earls, and 
eleven barons. N otwithstandiug this very 
formal ratification, however, it may be 
doubted, both from the peculiar phrase<r 
logy of the deed it~elf, and from the 
silence of historians as to any meeting of 
a parliamentary nature in which it could 
have been voted, whether the parties 
stated as conscuting, and especially whe
ther representatives of those six burghs, 
were actually present as in a national 
assembly or parliament." 

The acts which were thus sanctioned
sometimes, perhaps, by the separate ad· 
hesion of the principal interests of the 
country, sometimes in assembliPs-were 
of a mixed character. Some were judg· 
men ts in particular di~putes, accompan~ed 
probably by the announcement of a prm· 
ciple on which such questions should 
thenceforth be decided; others were acts 
of executive authority; and others might 
be regulations haYing the character of 
fixed and general laws. When these.pr<>
ceedings related to matters of pnvate 
right, the recording instrument would be 
put into the hands of the party iuter~sted. 
" When the proceedings of the uat1?11al 
.council," says the authority already .cited'. 
"related to matters of a more pub he na· 
ture, such as negotiations with foreign 
state~ its earliest records were probably 
of a similar kind, and eousisted of nothing 
more than the indentures or other diplo
macy which embodied the res;ilts.ofitsde
liberations. Perhaps the earhest mstances 
of this kind that now remain are those 
important deeds o!' the reign of Alexand.er 
III., when, however, a more artificial 
system must have been heginn~ng to ~re
vail. It would be still more mterestmg 
to ascertain the modes in which the more 
general ordinances ahd Jaws of the reali_n 
were enacted and recorded ; bnt on this 
head the loss of every original document. 
has left ns eutirely to conjectu~e. Judgd 
ing, however, from the mutilated and 
imperfrct transcripts of a later age, au f 
from the analo"y of the other states 0 

Europe it would appear that the more 
imporU:nt and general statutes w~re 
framed into short capitulars, and 1n'. 
grossed into a writ addressed, in the 
name of the. king, t~ the chief ruiuisters 
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of the law in the different districts of the 
kingdom, requiring the publication and 
observance of them. The Jaws of the 
burghs, the assizes of David I. and of 
William, and the statutes of Alexander 
II., as found in the old manuscript com
pilations of lawyers, seem to be the frag
ments of various capitulars of this kind.'' 
The assizes of David I., 'Assise Hegis 
David,' are reported to be the oldest frag· 
ments of legislation in Scotland, and are 
partly, but not entirely, traceable to so 
early a periDd as the reign of the king 
with "hose name they are associakd. 
The burgal Jaws,' Leges Quatuor Bur<YO· 1 circumstances of Scotland; when they 
rum,' constitute the oldest systematic c~l-
lection of Jaws. They too may be re· 
fcrred to the reign of David, aud though 
historians give him the credit of having 
planned the whole system of the muni
c1~al corporations, it is more likely that 
tlus code of laws embodies tJ1e privileges 
!ind res.trictions which had gradually come 
1nto existence with the growing iutluence 
of the burghs. The coincidence between 
the:;e early vestiges of Scottish legislation 
and the old law of England is remarkable. 
Both ~n the assize, aud in the burgh Jaws, 
technical phraseoloa-y is frequently used, 
~h1ch still belongs" to the law and prac
~ice of Euglarnl, hut has long heen di,used 
Jn Scotland. Indeed, it is very clear that, 
before the attempt of Edward I. to be 
I:iaster of Seotland, there was much har· 
n10:1y iu tone and spirit between the two 
11at1ous, and that Scotland generally fol
lowed o_r accompanied England iu her 
const1tut1011al progress. There is a still 
nior~ remarkable coincidence of Jegisla· 
tmu 1u the celebrated ltegiam 1Vajestatem, 
or generttl code of the old laws of Scot· 
l~nd. It 'l\"as, like the frao·uwnts men
twned a?ove, attributd to David I., who 
h~d obtarned the character of the J usti
1'.ia~ of Scotland; but it is undoubtedly of 
later date. In the sixteenth and seven· 
teenth centuries it was very popular, as an 
undoubted early national code; but it was 
subsequently discovered to have many 
features ~n COt)lmon with the compilation, 
D~ Leg1bus et Consuetudinibus Augli!c,' 

~tt.nbuted to Ranulph de Glanvil, jus· 
ticiar of England, and then it acquired 
the evil reputation of being a code pre
pared by Ed ward I., for the purpose of 

subjecting Scotland to the law of England. 
"Upon an accurate collation of the books," 
says Mr. Innes, "it appears that the four
teen books of Glanvil contain in system
atic arrangement, with some incousider
able exceptions, the same matter, almost 
in the same words, which the compiler of 
the 'Hegiam' has put into four books (in 
imitation of the Institutes of the Roman 
law), but divestell of all systematic order. 
Many minute variations are fouud, and 
when these 'are intentional, they are 
plainly caused by a desire to suit thll 
text of the English Jaw-book to the local 

have happened accidentally, the vitiated 
or uniutdligible text of the Scotch book 
is readily cDrrected hy a comparison with 
the English author. ' There are, how
ever, clwpters in the' Regiam 'which are 
not in Glanvil. Part of these are extracts 
from the civil and canon Jaw, and the 
remaiuder, joined inartificially to the sur
rounding text, appear to be genuine chap
ters of antieut bcotch laws, most of which 
can be traced to their sources in the sta· 
tutes of the early kings now collected." 
Mr. Innes does. not, believe in the theory 
that the 'Heg1an1 was prepared under 
the authority of Ellward 1.. but thinks its 
resemblance to the English compilation 
may be attributed to the spirit of imitation. 

The • Hegiam l\lajestatem,' so named 
from the words with which it commences, 
is, along with the burgh !aws, a~d oth~r 
ve>tiges of t-arly kg1slat1011,_ prmted Ill 
the tirst ''olume of the ed1t10u of the 
&·ottish statutes issued by the Hecord 
Commission. I\one of the contents ?f 
this first volume. however, come w1tlu11 
the description of the accepted statute 
law of Srnt!and. They are curious ves
tiges uf constitutioual ~is.tory; au_d if it 
Le necessary for ascertammg tlie JUst ap
plication of any ~ettle~ principle of la IV 

by a reference to its ongm, these old col
le<:tions are some~imes ref~rred to; ~ut 
tl1ey are not adnntted as <l1rect authority 
in the substance of the law. In 1506 a 
commission ~as is.,ued for the collection 
and p,ublic~t10u of. the statute. law, a1:d 
they speedily Jl,nhhshed a scncs. of sta
tutes reachmg trom 14U to, ! 5b4. It 
is at the former. <late that the statute la"'.', 
properly 6peakllig, couuu~uces, and 1t 

3c2 
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proceeds thence in a regular series to the 
Union with England. Several of the most 
important statutes still in force-as, for 
instance, that which secures to the agri
cultural tenant the continuance of his 
lease, notwithstanding the death of the 
landlord by whom it may have been 
granted-date back to the earlier part 
of the fifteenth century. The Scottish 
acts are referred to by the date of the 
parliament in which they are passed, and 
their numerical order; as,' The Act 1424, 
c. 25 ;' 'The Act 1661, c. 16.' The early 
statutes are brief and sententious, and 
were admired by Bacon for" their excel
lent brevity." The following are two 
successive Acts of the Parliament of 1424, 
given in full:

"Item, it is decreeted be the haill par
liament, and forbidden be our soveraine 
Jorde the king, that ony leagues or bandes 
be maid amongst his lieges in the realme; 
and gif onie has bene maid in time by
gane, that they be not keeped nor halden 
in time to cum." 

"Item, it is ordained that na horse be 
6auld out of the realme, quhill at the 
least they be three yeir auld outgane, 
under the peine of escheitte of them to 
the king." 

From the date of the accession of Bruce, 
after the war with England, the Scots 
long entertained a feeling of national jea
lousy and enmity towards England; and 
though some of the kings introduced 
So11thern practices, we do not find that 
steady imitation and adoption of the con
stitutional movements of the English par
liament which characterise the earlier 
period. but rather an isolated creation of, 
and adherence to, national peculiarities. 
The Scottish parliament was not divided 
like the English into two houses, but the 
three estates-the clergy. the barons and 
other freehohlers, !llld the burgesses-
formed one assemblage. The method 
of conducting legislative hnsiness was 
''ery different from that which came into 
use in England. At the commencement 
of the sittings a committee was chosen, 
called Lords of the Articles, who had the 
duty of preparing and arrangin" the mat· 
ters to be laid before the House for its ap
proval. It thus appc'ars to have generally 

met on the first and the last days of a 
session : on the former the lords of the 
articles were chosen; on the latter, the 
statutt-s or other proceedings prepared by 
this committee were voted on, and sane· 
tioned or rejected. The royal assent was 
given by touching the act with the scep
tre; but some constitutional writers main· 
tain that this was a mere court ceremony, 
and that an act which had passed the 
three estates became Jaw without any 
sanction from the king. It became a 
principle which widely distinguii;hed the 
legislation of Scotland from that of Eng· 
land, that in the former country statutes 
mia-ht cease to be law by merely falling 
int~ desuetude. Of the statutes of the 
Scottish parliament, those only are now 
law which are said to be in viridi obser· 
i·antia. By this principle the statute law 
has silently modified itself to the charae
ter of the times; and, though not formally 
repealed, the barbarous laws of periods of 
bigotry or violence have ceased to be en: 
forceable. Since the Union of 1 iOi,_ ii 
has been considered, in conformity with 
the English doctrine, that an act passed 
by the British parliament must be hel? ~s 
law, and judicially enforceable, until it 
is repealed. 

The Jaw of Scotland. the judicial and 
executive system, and the ecclesiastical 
polity, being quite distinct from the cor· 
responding institutions of England, many 
statutes are from time to time p~ssed by 
the British legislature solely appheabl~ to 
Scotland, prepared by pers~ns pro'.essio~
ally acquainted with the mstitut10ns f 
that part of the empire. The revenue 
laws of Scotland were formerly distinct i 
but now, with few e:Kceptions, one sptem 
embodied in one series of acts applies to 
the United Kingdom. In matters of n~
tional policy, and frequently in !he crij 
minal law and in legislation for mternah 
economy acts are made applicable bot 
to Enrrl~nd and Scotland at the 8~!11e 
time "'in these departments oflegisl~uon 
much confusion has arisen from its either 
being left doubtful whdher a st~tute a~ 
plies to Scotland, or from terms being mt 
which are not the proper technical phr~>e
ology of Scottish law. This uncert~1tZ 
has been a considerable source of ht g 

happeued that the full assemblage only ' tion in Scotland; and the courts have 
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been, from the want of uniformity in the 
composition of the statutes, hitherto un
able to fo1 m any rule serving as a crite
rion for the extension of such acts to 
Scotland. In many cases-such as the 
Bankrupt Act, the Tithes Commutation 
Act, &c.-the institutions to which the le
gislation refers distinctly limit its appli
cation to England. In other instances, 
however, general laws are made which 
are as applicable to Scotland as to Eng
land, while the machinery by which the 
act directs them to be enforced is to be 
found only in England. In many in
stances these acts have only been capable 
?f enforcement in Scotland by reading, 
mstead of English institutions, those of 
&;otland which most nearly correspond 
with them-as, by substituting "The 
Court of Session" for "The Courts of 
Record at Westminster." The remedy 
foy this evil appears to be, to incorporate 
v:1th each act a clause stating the territo
rial extent of its application; and, when
ever it is intended that it shall apply to 
Scotland, to have clauses especially appli
cable to its enforcement in that part of the 
empire. 

STATUTE (IRELAND). In Ireland, 
the method by which the early irregular 
eon.vocations, called Parliaments, passed 
their acts, appears to have been a close 
imitation of the English practice. The 
authenticated printed statutes begin in 
the year 1310-3 Edw. II. After five 
short acts of this parliament there is 
!- ~iatus until the year 1429, although 
1~ is known in history that repeated par
liaments were held in the interval. 
Many of these statutes are character
istic indications of the state of the 
c;ountry, and throw light on the domina
tion of the English over the natives
e. g., the 25 Hen. VI. c. 4, 'An Act, 
that he that will be taken for an English
m!ln, shall not use a Beard upon his upper 
Lip alone; the Offouder shall be taken 
as an Irish Enemy:' 28 Hen. VI. c. 3, 
'An Act, that it shall be lawful for 
eve.ry Liegeman to kill or take notorious 
Th~e:ves, and Thieves found robbing, 
sp.01lmg, or breaking Houses, or taken 

, with the manner:' and in later times 
· (the 7 Wm. III. c. 21 ), •An Act for the 

better suppressing Tories, Robbers, and 

Rapparees; and for preventing Rob
beries, Burglaries, and other heinous 
Crimes.' The Statute of Drogheda, 
commonly called Poyning's Law, passed 
in 1495 (10 Hen. VIL), had a marked 
influence on the later legislation and con
stitutional history of Ireland. By chap. 22 
it was enacted, that all tlie acts then or 
late passed in England, "concerning or 
belonging to the common and public weal 
of the same," should be law in Ireland. 
By chap. 4 it was provided, that no par
liament should afterwards be held in 
Ireland until the lord-lieutenant and 
council had certified the king of the 
causes and considerations for holding it, 
and of the acts proposed to be passed at it, 
and a licence had been obtained from 
England accordingly. Thus no measure 
could be proposed for the adoption of par
liament until it had first received the royal 
assent in England. It is believed that this 
badge of servitude prevented the passing 
of many exterminating acts, which, in 
times of anarchy, discord, or tyranny, the 
Irish ministry, and their pa1tisan-parlia
ments, would have readily passed. This 
act was repealed, and the independence of 
the Irish legislature restored by the cele
brated measure of 1783. By the Act of 
Union, in 1800, the Irish Parliament was 
merged in the United Parliament of 
Great Britain and Ireland. [PARLIAMENT 
OF foELAND.] 

STATUTE OF FRAUDS. This 
name is applicable to any statute the 
object of which is to prevent fraud, 
but it is particularly applied to the 29 
Car. II. c. 3, which is entitled the 'Sta
tute of Frauds and Perjuries.' One object 
of the statute was to prevent disputes and 
frauds by requiring in many~ases written 
evidence of an agreement. Before the 
passing of this statute many conveyances 
of land were made without any writing 
as evidence of the conveyance. An 
estate in foe-simple could be conveyed by 
livery of seisin, accompanied with pro
per words, and a use could also be de
clared by parol. No writi~g wa sne~es
sary to convey any t.>S.tate m posses~10~1, 
for such estate is techmcally sail! to he m 
livery; but a reversion could only be 
conveyed by deed. The Statute of Fra1~ds 
declared that all leases, estates, and m
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terests of freehold or tC'rms of years or 
any uncertain interest in any lauds or 
hereditaments, made by livery and seisin 
only, or by parol, and not put in writing 
and signed by the parties, &c., shall have 
the force of leases or estates at will only. 
But leases for not more than three vears, 
whereon the rent reserved sha 11 be two
thirds of the full improved valne of the 
thing demised, are excepted by the sta
tute. Further, no lease. estates, or in
terest either of freehold or tcnns of years, 
or any uncertain interest, not being copy
hold or customary iuterest, shall be 
assigned, granted, or surrendered except 
by deed or note in writing. Another 
section of the statute provides that all 
declarations or creations of trust or con
tidences of any land, tenements, or here
ditaments shall be manifested and proved 
by some writing signed by the party who 
is by Jaw enabled to declare such trust, or 
by his last will in writing, or they shall 
be void. The 5th section of this statute 
declared that all devices of lands or tf
nements, as more particularly described 
in this section, should be in writing and 
signed in the manner here prescribed by 
three or fonr credible witnesses; and the 
6th section related to the revocation of a 
devise in writing of lands or tenements. 
Both these sections are repealed by the 
last Wills' Act, l Viet. c. 26, which mattes 
alterations in other provisions also of the 
Statute of Frauds. 

There are several other important pr.:r 
visions in this statute, which may, be 
omitted here, as the object is to show 
tnerely that the purpose of the statute is to 
prevent fraud by requiring the evidence 
of writing, which is a better kind of evi
dence than men's memory. 

STATUTE MERCHANT. [BuR-
NEL, ACTON', STATUTE OF.] 

STATUTE STAPLE. [STAPLE}. 
STATUTES OF Lll\IITATION'. 

There appear to have been no times 
limited by the common law within which 
~ctio.ns might be brought; for though it 
~ said by B:acton _(lib. 2, fol. .228), that, 

omnes act10nes 111 mundo mfra certa 
tempora limitationem habent "' yet with 
the exception of the period of a year and 
a day, mentioned by Spelman (Gloss., 
32), as :fixed l>y the antient law for the 

heir of a tenant to claim after the death 
of his ancestor, and for the tenant t~ 
make his claim upon a dissei~or, alt the 
limitations of actions in the English law 
have heen established by statute. Certain 
remarkable periods "·ere first fixed upon, 
within which the cause of action must 
have arisen. Thus in the time of Henry 
III., the limitations in a writ of right, 
which was then from the time of Henry 
I., was by the Statute of Merton, e. 8, 
reduced to the time of Henry II.; and by 
the Statute of Westminster, I, e. 8, th~' 
period within which writs of right might 
be sued out was brought down to the 
time of Richard I. (Co. Lit., 114, b) . 

Since the 4 Hen. VI I., c. 24, wh1d1 
limited the time within which persons 
might make their claim to land of which' 
a fine had b.een levied with proclamations,". 
various statutes 11ave been passed for the 
purpose of limiting the time within which 
actions and snits relating to real property· 
may be commenced. The 21 Jae.. I., c. 
lG, limited the period for all writs of 
formedon to twenty years; and it was 
enacted. generally that no person sh.ou!d. 
make entry into any lands, but 1nthm, 
twenty years next after his right of entry' 
accrued. The act contained a saving of. 
the rights of certain persons therein enu·., 
merated. 

By the 9 Geo. III. c. 16, the right of 
the crown to sue or implead for any 
manors, Jand.s, or other heredit~rn~nts 
(except liberties or franchises) was hm1ted. 
to sixty years. Before t~is ac~ the rul.e, 
that r111ll11m /empus occllrnt regi was n~1-. 
versa!· and it still prevails as a maxim. 
oflaw: except where abridged by statute.· 
The same maxim applies to the du~hy of 
Cornwall, which, though it vests 1n the· 
crown from time to time, so long as there_. 
is no eldest son of the king, or ol)ter 
person entitled to the dignity, is not with·, 
in the above statute. . . 
· The next statute upon this snbJect is: 
the important act of the 3 and 4 wm. 
IV. c. 27, by which great ~hanges :were. 
made in the remedies for trymg the.rights. 
to real property, and which embod1~s .the . 
greater part of the present Jaw of hmitll·:· 
tions relating thereto. · 

By section 2, no pers?n can ma~e ~:. 
entry or distress, or bnng an a.c11on 
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recover any land or rent, but' within 
twenty years after the right to make such 
entry or distress, or bring such adion, 
has accrued to the claimant, or some pa-son 
through whom he claims. The meanrng 
of the terms" land,"" rent,' and" person," 
is e:x:plained in the first section of this 
act. It is sufficient to state here the 
general object of the act. The explana
tion of its particular provisions belongs to 
law treatises. 
. An administrator for the purposes of 
this act is In claim from the death of the 
intestate (sect. 6 ). This section removes, 
for the purposes of the act, that distinc
tion which e:x:isted, under the old law, 
between e:x:ecutors and administrators, by 
which the right of the former was con
sidered to commence from the death of 
the testator, and that of the latter from 
the grant of adminstration. 

The enactments contained in the sec
tions from the 3rd to the 13th included, 
a~e inte~1ded to remove one of the great 
difficulties that attended the investigation 
of titles under the old law, namely, the 
determination of the time at which ad
verse possession oommeneed. 'Vhether 
possession was ad verse or not, was fre
q~ently a question of fact to be deter
mme~ by a jury, and subject to great un
certamty, and the question was often 
further embarrassed by the various rules 
of law, as well as by the principle for
~ei:ly laid dowu, that possession, rightful 
in its commencement, did not become 
wrongful or adverse as against the true 
ow~er by being ooutinued beyond the 
period ~t which the right of the party in 
possession ceased. 

Persons under the disability of infancy, 
coverture, idiotcy, lunacy, unsoundness 
ofmin~ or absence beyond seas, or per
~ons claiming under them, notwithstand
mg _the period of twenty years shall have 
expired, are to be allowed ten years after 
the person to whom the rirrht first accrued 
has ceased to be under :i1y disability or 
has died (which shall have first hap
pene~) (se_et. 16). It is to be observed 
that imprisonment is not a disability un
der this aet, as it was under 21 Jac. I. 
c. 16, s. 2. 
beB11t no entry, distress, or action is to 

made or brought by fill.Y person under 

disability at the time of his right accru· 
ing, or by any person claiming under 
him, but within forty years from the time 
at which the right first accrued, though 
such disability should have continued 
during the whole of such forty years, or 
although the term of ten years from the 
time at which the person to whom the 
right first accrued ceased to be under any 
dioability, or died, should not have ex
pired (sect. 1 i). 

In the case of a person under disability 
at the time that his right accrued dying 
under such disability, no further time be
yond the said term of twenty years next 
after the right accrued, or the said term 
of ten years after the death of such person, 
is to be allowed by reason of the disability 
of any other person (sect. 18). , 

No part of Great Britain and Ireland, 
nor the adjacent islands, is to be deemed 
beyond seas, within the meaning of the 
act (sect. 19). 

No suit in equity is to be brought for 
the recovery of any land or rent but 
within the time when the plaintiff, if 
entitled at law, might have brought an 
action (sect. 24). This clause confirms 
the doctrine already established in courts 
of equity. . 

In cases of express trust, the right of the 
cestuy qU£ trust to bring a suit against a 
trustee, or person claiming through him, 
is not to be deemed to have accrued 
till a conveyance has been made to a 
purchaser for a valuable consideration, 
and then only as against such purchaser 
and persons claiming under him (~ect. 
26). In cases of express trust, no time, 
as between the cestuy que trnst and trus
tee, ean operate as a bar to the right of 
the former; and the above-mentioned 
clause. applies as between the cestuy 911£ 
tru•t and strangers only. The possess10n 
of the trustee is that of the cestuy que 
trust, and the possession of the ceJ1tuy que 
trust cannot be adverse to the trustee, 
unless where there has been actual ouster 
of the trustee by the ce•tuy que trust, or 
where the latter denies the title of the 
trustee. Though no time bars a direct 
trust, as between trustee and cestu.1/ que 
trust, a court of equity will not allow a 
man to make out a case of constructive 
trust at a great distance of time, and after · 
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long acquiescence, but will in such c~ses Iwhich a legacy might be demanded, but 
apply rules as to length of time by ana
101,')' to the statutes of limitation. ( 17 
Ves., 97.) 

In cases of concealed fraud, the right 
of a person to bring a suit in equity for 
the recovery of land or rent of which he, 
or the person through whom he claims, 
has been deprived hy such fraud, is to be 
dc>emed to have accrued at the time when 
the fraud wa.•, or, with reasonable dili
gence, might have been discovered; but 
nothing in this clause is to affect the title 
of a purchaser for valuable consideration 
who was not a party to the fraud, and 
had, at the time of his purchase, no notice 
of such fraud (sect. 26). This principle 
had already been established in courts of 
equity. 

By section 3G, all real and mixed ac
tions, except Ejectment, and the actions 
of Dower and Quare Jmpedit, were abo
lished after the 31st of December 1834. 

Since the 31st of December, 1833, no 
money secured upon land by any mort
gage, judgment, lien, or otherwise, or 
charged upon land by way of legacy, can 
be recovered by action or suit, but within 
twenty years after the right to receive the 
same accrued, unless in the meantime 
some part of the money or interest thereon 
has been paid, or some acknowledgment 
in writing of the right thereto signed hy 
the person liable to payment or his agent, 
to the person entitled thereto or his ao-ent; 
in which case the action or suit m~st be 
brought within twenty years after such 
payment or acknowledgment (sect 40). 
This clause is a statutory confirmation of 
'!hat was formerly established by deci
s10n as to money secured upon land; 
namely, that possession of the land hy the 
mortgagor or person otherwise liable for 
payment of the money, without payment 
or demand of principal or interest for 
twenty years, was sufficient to raise the 
presum_Ptiou of satisfaction. It has been 
determined that the limitation in this 
cla';'se appl~es to bills of foreclosure, 
which 11.re m substance suits to recover 
t~e morn~~ secured by mortgage. (9 Sim., 
510.) "\\Ith respect to legacies there has 
?een some variety of decision. 'Formerly 
It seems !O ~av~ been thought that there 

in)he later cases the courts of equity ap
pear to have adopted twenty years as the 
limit. 

The above-mentioned section secures 
to the mortgagee to whom a payment of 
principal or interest has been maue, or an 
acknowledgment in writing has been 
given, his right of action or suit as to the 
money for twenty years from the time of 
such payment or acknowledgment, and in 
the latkr case his right of entry, distms, 
or action for the recovery of tlie land is 
during the ~ame period secured to him by 
the 14th section; but it being considered 
doubtful whether the 2nd section did not 
bar this right, when the act relied on as 
taking the case out of the statute was a 
payment of principal or interest, the 7 
Wm. IV. and l Viet. c. 28, was passed, 
reserving to the mortgagee the right of 
entrv, distress, and action for the reco
very of the land for twenty years from 
the last payment of principal or interest, 
although more than twenty years may 
have elapsed since the right first accrued. 

Am~ars of dower, or damages for such 
arrears, are not to be recoverable by any 
action or suit beyond six years before the 
commencement of the action or suiL Be
fore the act, there was no limitation either 
at Jaw or in equity to a claim for arrears 
of dower during the life of the heir 
(sect 41 ). 

Since the 31st day of December, 1833, 
no arrears of rent or of interest in respect 
of any money charged in any manner on 
land or rent, or any damages in respect 
of such arrear of rent or interest, can '.>e 
recovered by any distress, action, or smt, 
but within six years next after the same 
respectively became dne, or ne:-t after an 
acknowledgment in writing gi~en to the 
person entitled thereto or his agent, 
signed by the person by whom the same 
was payable, or his agent; except where 
there has been a prior mortgage_e o! other 
incumbrancer in possession withm. o~e 
year next before an acti.on or smt 15 

brought by any person entit~ed to a sub
sequent mortgage or ot~er mcumbrance 
ou the same land in winch case the ar
rears of interest m'ay he recovered for ~he 
whole time during which sue~ prior 

was no limitation as to the time within 1 mortgagee or incumbrancer was Ill pos



STATUTES OF LIMITATION. [ i61 ] STATUTES OF LIMITATION. 

session, though it exceed the term of 
six years (sect. 42). It had already been 
establibhed in equity, by analogy to the 
rule at law, that an account of rents and 
profits could not go back beyond six 
years before the filing of the bill, and in 
many cases where a party had neglected 
his rights, and where there was no disabi
lity on the one side, or fraud. on the other, 
the court has refused to carry the account 
farther back thau the filing of the bill. ( 1 
Ball arnl B., I :JO.) This discretionary 
jurisdiction seems to be within the saving 
of the 2ith clause of the act. It seems 
that the above section refors to rents 
charged upon laud only, to which it had 
been held that the former statutes did 
not apply, and not to conventioual rents 
(2 Bing., N. C., GS8), the limitations 
as to which are provided for by the 21 
Jae. c. 16, s. 3, and the 3 and 4 Wm. IV. 
c. 42, s. 3. 

This clause contains no exception in 
favour of persons unJ.er disabilities. 

Limitations as to tithes and other eccle
siastical property are now regulated by 
2 anJ. 3 Wm. IV., c. 100; and 3 and 4 
Wm. IV., c. 27. 

As to limitations as to advowsons, the 
3 and 4 Wm. IV. c. 2i, s. 30, enacts 
that from the 31st day of December, 1833, 
no Quare Impedit or other action, nor 
any suit to euforce a right of presentation 
to any church, vicarage, or other ecclesi
asti~al !Jenefice, is to be brought after the 
expiration of the period during which 
three clerks in 6nccession 6hall have held 
the same, all of whom obtained possession 
~dversely to the right of the person claim
mg! or ~f the person throug·h whom he 
claims, if the times of such incumbencies 
~gether 6hall amount to sixty years, and 
if. not, then after 6uch further period as 
with the times of such incumbeucies shall 
mak~ ~p t_he period of sixty years. 
. L1m1tat10ns as to other incorporeal 

rights are now mainly re.,ulated by 2 and 
3 \Vm. IV., c. 71. [l'RE~CRIPTJON.) 
. II, As to Limitations of Personal Ac· 

hons and Suits rdatino- to Personal Pro
perty. 0 

l. Of actions of assault and battery. 
By the 21 J ac. I. c. 16, s. 3, all actions 

?f tr~spass, of assault, battery, wounding, 
impnsoument, or any of them, must be 

commenced and sued within four years 
after the cause of action arises. 

2. Of actions of slander. 
By the 21 Jae. I. c. If>, s. 3, all actions 

on the case for words must be commenced 
and sued within two years next after the 
words spoken. . 
· 3. Ot' actions arising npon simple con

tract, and actions four.ded in wroug. 
By the 21 Jae. I. c. 16, s. 3, all ac

tious of tre~pass quare clausum fregit, 
actions of trespass, detenue, trover, and 
repleYin for taking away goods and cattle, 
actions of accouut and upon the case 
(except merchants' accounts), actions of 
debt grounded upon lending or contract 
without specialty, and actions of debt for 
arrearages of rent, must be commenced 
and sued within six years next after the 
cause of action arises. 

Formerly there was no limitation ap
plicable to a suit for a legacy, though in 
some cases presumption of payment was 
admitted; but the 3 and 4 Wm. IV. c. 
27, s. 40, which fixes the period of limita
tion to twenty years, is applicable to all 
legacief,, whether charged on real estate 
or not. Before the statute of the 3 and 4 
Wm. IV. c. 42, there was no remedy for 
injuries done to the real estate of a person 
deceased, in his lifetime, nor against the 
estate of a person deceased, in re~pect of 
wrongs done by him in his lifetime to the 
property of another; but now, by sect. 2, 
executors may bring an action of trespass, 
or trespass on'.the case, for an injury done 
to the real estate of a deceased person in 
his lifetime, and for v.·hich he might have 
maintained an action, at any time within 
a year after the death of such person ; 
and any such action may be brou~ht 
a"ainst the executors or administrators 
of a person deceased, for an injury done 
by him in his lifetime to. th~ rea~ o; pe_r· 
sonal property of the plamtiiT, w1thm six 
calendar months after they shall have 
taken upon themselves the administration 
of the deceased's estate, provided in each 
case that the injury was committed within 
six months of the death of such person. 

The limitation as to arrears of rent in 
the statute of James does not apply to 
rents reserved by indenture. 

To settle questions which arose upon 
the. effect of subsequent promises and 



STATUTES OF LDIITATIO~. [ i62 ] STATUTES OF L.UIITATIO:N.'' 

acknowledgments, it was enacted by 9 
Geo. IV. c. 14, s. I, reciting the act of 
James, that in actions of debt, or npon 
the case, grounded on any simple con
tract, no acknowledgment should be 
deemed sufficient, unless it were in writ
ing, signed by the party chargeable there
by; and that where there were two or 
more joint contractors, or executors, or 
administrators of any contractor, the 
written promise of one or more of them 
should not bind the others. But it was 
expressly provided that nothing in the 
act contained should alter, take away, or 
lessen the effect of any payment of prin
cipal or interest by any person whatso
ever; so that it would seem that this 
species of acknowledgment will, accord
ing to the old doctrine (2 Saund., 63, j. n. 
(t), be effectual, not against the party 
making it only, but his co-contractor. 
Also (by sect. 6) no iudorsement or me
morandum of payment upon a promissory 
note, bill of exchange, or other writing 
made by or on behalf of the party to 
whom payment should be made, should 
be deemed proof of such payment to take 
the case out of the statute; and (sect. 4) 
that the act of James and that act should 
apply to simple coutract debts alleged on 
the part of a defendant by way of set-off. 

4. As to actions arising upon specialty. 
Before the 3 and 4 Wm. IV. c. 42, 

there was no statutable limitation to ac
tions upon specialties, though the courts 
held that payment was prima facie to be 
presumed after twenty years. 

By the 3rd section of the above act ac
tions of debt for rent upon an indenture of 
demise, actions of covenant or debt upon 
bond or other specialty, and actions of 
debt orscirefacias upon recognizance must 
be commenced and sued within twenty 
years after the cause of such actions or 
suits arises. Ifthe3and4 Wm. IV.c. 27, 
s. 42, applies to actions on specialty, it is 
so .fa; repealed by this act; but the better 
oprn10n seems to be that the former act 
applies to rents which are a charge upon 
land only, and not to conventional rents 
whether reserved by indenture or other.'. 
wise. (2 Bing., N. C., 683.) 

By sect. 5, it is provided, in accordance 
with the enactment of 9 Geo. IV. c. 14, 
as to actions on simple contract, that if 

any acknowledgment has been made,. 
either by writing signed by the party· 
liable by virtue of such indenture, spe· 
cialty, or recognizance, or his agent, or 
by part payment, or part satisfaction, on 
account of any principal or interest then 
due thereon, the person entitled may bring 
his action for the money remaining Ull· 

paid, and so acknowledged to be due, 
within twenty years after such acknow
ledgment, or part payment; and in ca1e 

of the plaintiff being under any of ~e 
disabilities mentioned in the 4th sect10n 
of the same act, or absence of the defend
ant beyond seas at the time of sue~ a.c
know led !!lllent being made, then w1thm 
twenty )~ars of the removal of such dis
ability, or the return of the defendant 
from beyond seas. 

III. Of Limitations of Actions on Penal 
Statutes. 

By the 31 Eliz. c. 5, s. 5 (whic~ act 
repeals a previous one, the 7 Hen. vIII., 
c. 3, upon the same subject),, all acti?ns, · 
suits, bills, indictments, or mformat10ns 
for any forfeiture upon anv statute pena~ 
whether made before or· since the act, 
whereby the forfeiture is limited to the. 
queen, her heirs, and successors only, 
must be brought within two years after 
the commission of the offence; and all 
actions, suits, bills, indictments. or informi 
ations for any forfeiture upon any pena 
statute whether made before or since the 
act (e~cept the statute ?f .til!age), the 
benefit and suit whereof 1s limited to the 
queen, her heirs, and successors, and to · 
a11.'I other that shall prosecute in that be-· 
Jw'lf, must be brought by the perso~ s?e
ing within one year after the comm1ss1on 
of the offence; and in default of such pro
secution, the same may be brought by the 
queen, her heirs, or successors, at an~ 
time within two years after ~he ~nd .o 
that year• and any action, smt, bill,:· 
dictment,' or information broup:h~ a tcr 
the time limited is to be void. It 1.s ~ro- · 
vided that where a shorter time is Junitedt 
by any penal statute, the ~rosecntion mus 
be within the time so limited. . d was 

A prosecution by the party grieve . 
not within the restraint of the statu!~' , 
but now by the 3 and 4 Wm. IV. c . .., ' 

' . d a11es, or s. 3, all actions for penalties, am "'· d 
sums of money given to the party grieve 
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by any statute now or hereafter to be in \ sentative agalnst whom actions may be 
force must be brought within two years • brought, the rights of claimants against 
after the cause of such actions or suits. ) the deceased's estate are unaffectetl by 
It is provid<~d that nothing in that section the statutes, as no !aches can be attributed 
should extend to actions the time for to them until an administrator is ap
bringing which is especially limited by pointed. (5 B. and Aid., 204.) 
any statutP. The saving in that act in A charity is never considered in equity 
the case of the disahility of the plaintiff as absolutely barred by the statutes, or 
and the absence of the defendant beyond by any rule of limitation analogous to 
seas, and also the limitation as to forth er them; but the court takes notice of a long 
proceedings after judgment or outlawry adverse possession iu considering the 
reversed, apply to actions by the party effect and construction of instruments 
grieved. under which claims are set up on its 

By the 24 Geo. II. c. 44, s. I, actions behalf. (2 J. and W., 321.) 
against justices of the peace and con- By the 3 and 4 'William IV. c. 27, s. 
stables or others actin!!" in obedience to 43, persons claimin!!" tithes, legacies, or 
their warrants are limited to six calendar any other property 'for the recovery of 
months. which an action or suit at law or in 

There is no time limited by any statute equity might have been brought, cannot 
fo: indictments for fc·lonies and other bring a suit or other proceeding in any 
m1sdemeanours when there is no forft•i- spiritual court for the same but within 
ture to the queen or to the prosecutor, the period during which they might have 
but the acts of general pardon which brought their action at law or suit in 
have been passed from time to time have equity. Also, by the 27 Geo. III. c. 44, 
the effect of limitations. The last of such s. l, suits in the Ecclesiastical Court for 
acts was the 20 Geo. II. c. 52. defamatory words must be commenced 

IV. Of the exceptions to the operation within six calendar months, and (sect. 2) 
of the Statutes of Limitation. suits for fornication, incontinence, or for 

The exceptions in the several statutes striking or brawling in a church or 
of limit<J.tion may be stated generally to churchyard, must be brought within eight 
comprehend infants and other persons calepdar months after the commission of 
under disabilities. the offence. But, except in these cases, 

In cases of expre's trust, the statutes it does not appear that the Statutes of 
of limitation have no application as be- Limitation have any application to suits 
!ween tru,tee and cestuy q11e trust; and in the Ecclesiastical or Admiralty Courts. 
m ca~s of fraud they operate only from The Statutes of Limit_a!ion must in 
the time of the discovery of t11e fraud. general be pleaded pos1t1vely by the 
If a debtor creates by his will a trust of defendant in any action at law, who 
r~al or personal estate for the payment of wishes to take advantage of them, and it 
his debts, such a trust will prevent the has been held in equity that unless the 
statutes from operating upon a debt not defendant claims the benefit of the sta
barred at the time of the creation of the tutes by plea or answer, he cannot insist 
trust, that is, from the death of the testator. upon them in bar of the plaintiff's de-

In general, in personal actions the rnand. (Mitf, 2i7.) 
Statutes of Limitation do not run against (Bacon, Ab., art. ' Limitation;' Chitty's 
the estate of a person who has died in- Statutes; and Report of Real Propert;q 
t~state, in respect of elaims accrued after Commi-<sioners.) 
his ~e~th, until the appointment of an STERLING, a word _applied to all 
admm1strator, thou!!"h the rule is altered lawful money of Great Bntam. In Rud
b.Y 3 & 4 Wm. IV., c. 27, s. 6, as to inp;'s work on •Coinage;vol. i.,.p. ~3, 4to. 
rights to chattel interests in ]and, and edit., the various supposed der1vat10ns of 
apparent~y also as to money charges on the word are given, with a list of the ?Id 
land, besides arrears of dower and arrears writers who have adopted each. Rudmg 
of rent or interest of money charged on himself, after an elaborate examinati~n, 
land.· And if there be no personal repre- says, " its origin and derivation are still 
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unsettled;" but he inclines, with the ma- · the office ceases when the business which 
jority of the authorities, to attribute it to ~ required it is ended; and this occasion 
au abbreviation of Ester lings,· people of l' has usually been when a person was to be 
the north-east of Europe, some of whom 
were employtd in the twelfth century in 
regulating the coinage of England. The 
word was not in use before the Conquest, 
though some have given it a Saxon deri
vation. In the twelfth century its use was 
common, and in the following century a 
writer ascribes its origin to the Ester-
lings. From the twelfth century Eng
lish money was designated all over En-
rope as sterling. By the statute called 
the Assize of Weights and Measures, 
which is attributed, in some copies, to 
the reign of Henry III. (1216-12i2), 
in others to that of Edward I. (1272
1307), "the king's measure was made so 
that an English penny, which is called 
the sterling, shall weigh thirty-two grains 
of wheat dry in the midst of the ear." 
This is the origin of the pennyweight, 
though it now weighs twenty-four grains. 

STEWARD, LORD HIGH, OF 
ENGLAND, one of the antient great 
officers of state. Under the Norman kings 
and the early kings of the Plantagenet 
line it seems to have been an hereditary 
office. Hugh Grentmesnell held the 
office in the reign of Hemy II., and it 
passed with his daughter and co-hefr in 
marriage to Hobert de Bellomont, who 
was earl of Leicester. Robert's son held 
it, on whose death without issue it passed 
to the husband of his sister, the elder 
Simon de Montfort, who had also the 
dignity of earl of Leicester. From him 
it passed to his son, the second Simon de 
Montfort, who was slain at the battle of 
Evesham in 12G5. This high dignity 
then reverted to the crown, but was 
immediately granted to Edmund, king 
H~my the Th!rd's younger son1 togeth~r
with Montfort s earldom of Leicester, m 
whose descendants, the earls of Lancaster 
and Leicester, it continued, and in the 
person of Henry the Fourth, who was duke 
of Lancaster, was absorbed into the regal 
d. · igmty. 

From this time no person has been in
vested with this high dignity as an heri
table possession, or even for his own life, 
or during good behaviour. It is only 
conferred for some special .occasion, and 

tried before the House of Peers. On this 
occasion there is a lord high steward 
created, who presides, and when the pro
ceedings are closed, breaks his w.and, 
and dissolves the court; but if the trial 
take place during the session of par!ia
ment, though a lord steward is appointed, 
it is not considered as his court, for he 
has no judicial functions and only votes 
with the rest as a peer, although he pre· 
sides. 

STOCK BROKER. [BROKER.] 
STOCKS. p1hTIONAL D1mT.l 
STOPPAGE IN TRA'XSITU is the 

seizure by the seller of good~ sold on 
credit during the course of their ~ass.age 
(transitus) to the buyer. This prmc1ple 
is said to have beeu established about 
1690 in the Court of Chancery (2 Vern., 
203); and it has since been ackuow
!edged in the courts of' common law. The 
transitus is defined to be the passage of 
the goods to the place agreed upon .by 
the buyer and seller or the place at :whic~ 
they are to come into the possesswn ° 
the buyer. This definition docs not '.fiean 
that the term transitus implies coutmual 
motion: goods are in transitu wlnle they 
are at rest, if they are still on the road to 
the place to which they have bee~ sent 
This doctrine of stoppage in trans1tu en
titles a seller, in case of the insolvency~r 
bankruptcy of the buyer, to stop the goo s 
before they come into the buye_r's poss~s
sion. The right of stoppage m .transit~ 
is not confined to cases of buymg an 
selling. A factor either at h?me .or 
abroad, if he consigns goods ~o ~is prmd 
cipal by the order of the pnnc1pal an 
has got the goods in his own na~i~ 0£ 
on his own credit_. has t~e same rig ~e 
stoppage in trans1tu as 1f he weie 
seller of the goods. Quest~ons of d~°Jr. 
pa"'e in transitu sometimes rnvolve 
cult points of Jaw. The right of stoppage 
implies that the goods are in the posses-

h he exersion of the seller or factor w en f 
cises this ri.,ht. Accordingly the laW: 0 

Stoppage ii~volves the law of Possession 
of moveable things. . The following 
references will supply all the necessag 
information on this subject. '(Abbot, n 

1 



SUBSIDY. [ 765 ] SUBSIDY. 

Shipping; Cross, On Lien and Stoppage 
in Transitu; Smith's Leading Cases, 
note to Lickbarrow v. Mason; Russell's 
Treatise on the Laws Relating to Fac
tors and Bl'ohers.) 

SUBINFEUDATION. [FEUDAL 
SYSTEM.] 

SUBORNATION OF PERJURY. 
(PERJURY.] 

8UBPCENA. (WITNESS.] 
SUBSIDY, from subsidium, a Latin 

word signifying aid or assistance. "Sub
sidies," says Lord Coke, "were antiently 
called auxilia, aides. granted by act of 
parliament upon need and necessity; as 
also for that originally and principally 
they were graut~d for the defence of 
the realm and the safe keeping of the 
seas." &c. [Ams.] The word used 
in its general sense was applied to aids 
of every description; these were of two 
kinds, one perpetual, the other tempor· 
ary. Those which were perpetual were 
the antient or grand customs, the new 
or petty customs, and the custom on 
broad-cloth. The temporary includeu 
tonnage and poundage; a rate of four 
shillings in the pound on lands, and two 
shillings and eight pence on goous; and 
the fifteenths or tenths, &c., of moveable 
goods. The limited sense, w bi ch is also 
the more common seuse, of the word 
subsidy, attaches only to the rate on lands 
an~ goods. The grand customs were 
duties payable on the exportation of wool, 
sheepskins, and leather. The petty cns
torns were paid by merchant strangers 
only, and consisted of one-half over and 
above the grand customs payable by native 
rnerchan ts. · 
T~nnage and poundage was a duty 

varymg in amount at different times· from 
?ne shilling and sixpence to three shill
1;1gs upon every tun of wine, and from 
sixpence to a shilling upon every pound 
of merchandise coming into the kingdom. 
The object in granting it was said to be, 
that the king might have money ready in 
case of a sudden occasion demanding it 
for the defence of the realm or the guard
ing of the sea. This kind of subsidy ap
pears to have had a parliamentary orit iu. 
The earliest statute mentioned by Lord 
Coke as having granteu it is 47 Ed. III. 
In the early instances it was granted for 

limited periods,• and express provmon 
was made that it should have intermis
sion, and vary, lest the king should claim 
it as his duties. The duties of tonnage 
and poundage were granted to Henry V. 
for his life with a proviso that it should not 
be drawn into a precedent for the future. 
However, notwithstanding the proviso, 
it was never afterwards granted to any 
king for a less period. These duties were 
farmed while Lord Coke was commis
sioner of the treasury, for 160,000/, a 
year. In the course of the aqi:nment in 
the case of ship-money in 13 Charles I., 
the king's duties are said to amount to 
.100,oool. This probably was the aggre
ga~e of ,the customs and tonnage and 
prisage. 

Subsidy in its more usual and limited 
sense consisted of a rate of 4s. in the 
pound on the lands, and 2s. Sd. on goods, 
and double upon the goods of aliens. 
The taxes called tenths, fifteenths, were 
the tenth or fifteenth part of the value of 
moveable goods. Other portions, such as 
the fifth, eighth, eleventh part, were some
times, but rarely, al•o levied. These 
taxes seem to have had a parliamentary 
origin. There are no appearances of the 
king ever having attempted to collect 
them as of right. Henry I II. received a 
fifteenth in return for gl"anting Magna 
Charta and the Charta de Foresta. In 
the earlier periods never more than one 
subsiuy and two fifteenths were granted. 
About the time of the expectation of the 
Armada (31 Eliz.), a double subsidy and 
four fifteenths were granted. The then 
chancellor of the exchequer, Sir Walter 
Mildmay, when moving for it, said, "his 
heart did quake to move it, not knowing 
the inconvenience that should grow upon 
it." The inconvenience did grow very 
fast, for treble and quadruple snbsiuies 
and six fifteenths were granted in the 
same reign. These grants seeni to have 
been at intervals of about four years at 
that period. Subsidies and fifteenths 
were originally assessed upon each indi
vi<lual, but subsequently to the 8 Edward 
III., when a taxation was made npon all 
the towns, cities, and boroughs, by com
missioners, the fifteenth became a sum 
certain, being the fifteenth part of their 
then existing value. After the fifteenth 
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was granted by parliament, the inhabit
ants rated themselves. The subsidy, never 
liaving been thus fixed, continued uncer
tain, and was levied upon each person in 
respect of his lands aud goods. But it 
appears that a pnson paid only in the 
county in which he lived, even though 
he posse>sed property . in other counties. 
And, as Hume observes, probably where 
a man's property increased he paid no 
more, though where it was diminished he 
paid less. It is certain that the snhsidy 
continually decreased in amount. In the 
eighth year of the reign of Elizabeth it 
amounted to 120,00d., in the fortieth to 
78,000l. 9nly. Lord Coke estimates a 
subsidy (probably in the reign of James I. 
or Charles I.) at 70,000l. : the subsidy 
raised by the clergy, which was distiuet 
from that of the laity, at 20,000l.; a fif
teenth at about 29,0utd. Eventually the 
subsidy was abolished, and a laml tax 
substituted for it. 

( 2 lust. ; 4 Inst. ; ' Date's Case,' &c., 
2 State 1rials, 371, ed. 1809; •The Case 
of Ship ;\fouey,' 3 State Trials, 821>, ed. 
l 809; Venn's Abrt., tit. 'Prerogative;' 
Comyn's Dig., tit. 'Parliament,' • Prero
gative.') [Ct:STO)IS.] 

SGCCESS!OX This is a legal term 
derived f>om the Homan "Successio," 
which signifies a coming- into the place of 
another, and Successor is he who comes 
into such place. 

The Homan term signifies a coming 
into the place of another so as to have the 
same rights and obligations with respect 
to property which that other had. There 
might be succcssio either by coming into 
the place of a person living, or by becom
ing the successor of one who was dead. 
Caius (iii. 77, &c.) gives instances of 
successio in the case of persons living, 
one instance of which is the Bonorum 
Cessio according to the Lex Julia. Suc
cession was again either Universal or Sin
gular. The instances of universal suc
cession (per universitatem) which Gains 
(ii. 97) enumerates, are the being made a 
person's heres, getting the posseooio of the 
bona of another, buying all a maa's pro· 
perty, adopting a person b,· adrorratio, and 
admitting a woman into "the m~mus as a 
wifo; in all which ca;e; all the property of 
the several persons e!lumeratLd passed at 

once to the person who was made heres, 
or got the bonorum po>sessio, or bought 
the whole property, or adopted another 
by adrogation, or married the woman. 
An instance of singular succession is the 
taking of a legacy under a man's will. 

The term Succession is nsed in our 
language. \Ve speak of the succession to 
the crown or the regal dignity, aTid the 
term implies that the successor in all 
things represents the predecessor. Indeed, 
the king, as a political person. never dies, 
and upon the natural death of a king the 
heir immediately succeeds. The Euglish 
heir at law takes the dcscendible lau<li; of 
his ancestor as universal sncccssor; and 
the executor takes the chattels real and 
other personal property of his testator as 
universal successor. The general assignee 
or assignees of a bankrupt or iusoheut 
take by universal succession. . , 

Dlackstone says that "corporations .ag· 
grcgate consist of mauy persous umted 
together into one society, a:;d are kept up 
by a perpetual succes:,i~?' of 1_nembcrs, so 
as to continue for ever. It is true that 
when members of a corporate body die 
others are appointed to fill up their plac~s, 
but they do uot succeed t~ the others w 
the ltoman sense of success10u-they s1m· 
ply become members of the corporation. 
But it has been established iu some cases 
[ ConI'OHATIOXS, p. tii,~J tha~ tlie use of 
the word "successors 1rnphes that the 
legi:;lature meant to est~blish a c~rpo· 
ration; and yet it is certam. that a kcif, 
nwnt of laud to a corporatwn aggrcga:e 
without the word "successors" is a ,·~hd 
grant. In a feoffment to a corporauon 
sole the word "succc55ors" is necessary. 
The succession in the case of a corpora· 
tion sole follows the nature of the Ho1~an 
succession. In the case of a corporallcu 
aggregate there is no succes:;ion, au~ the 
rule that a corporation may be ••stah!;•?ed 
by the use of the word " successors Ill~ 
statute is founded ou an erroneuus umler· 
standing of the term "suC"cc><>ors.' 

3UFFRAGAN. [B1rnoP.] 
SUICIDE is the death of a p~rson 

caused by bis own act, voluntary or mv<r 
luntary. d'

1A rescript of Hadrian express]~ : 

rected that those soldiers who, either 
from impatience of pain, from disgust 0 
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life, from disease, from madness, from 
dread of infamy or disgrace, had wounded 
themselves or otherwise attempted to put 
a period to their existence, should only 
be punished with ignominia (Dig., 49, tit. 
16, s. 6, 'De He Militari '); but the 
attempt of a soldier at self'.-destruction on 
other grounds was a capital offence. Per
sons who, being under prosecution for 
heinous offences, or being taken in the 
commission of a great crime, put an end 
to their existence from fear of punishment, 
forfeited all their property to the Fiscus, 
if the offence was such as would have 
been followed by confiscation if they had 
been convicted. (JJig., 48, tit. 21, s. 3.) 
Suicide was not uncommon among the 
Romans in the later republican period; 
and it became very common under the 

·emperors, as we see from the examples in 
T~citus and in the younger Pliny, wbo 
mentions the case of Corellius Hufus 
(§p., i. 12), Silius Italicus (iii. 7), Arria 
(111. 16), and the woman (vi. 24) who 
succeeded in persuading her husband, 
"'.ho was labouring under an incuralile 
disease, to throw himself, tied to her, into 
a lake. Except in the cases mentioned in 
th~ !WO titles of the ' Digest' above cited, 
smc1de was not forbidden by the Homan 
la':": nor was it discountenanced by public 
op1mon. (Hein, lJas Rihniscl1e Cri111i11al
recht, p. 8~3.) , 

Voluntary suicide, by the law of Eng
land, is a crime; and every suicide is 
presun.1ed to be voluntary until the con
trary 1s made apparent. This crime is 
~ailed sdf-murder and felonia de se (sell: 
felony), neither of which terms is calcu
lated to convey a correct notion of the 
legal character of this offence, or of the 
mode in which it is punished. 

A felo de se ( self-felou) is a person 
w,ho, being of years of discretion and in 
~1s se~ses, destroys his own life, either 
mtendmg to do so, or intendini:r to do some 
other act of a character both unlawful 
and malicious; as if, in attempting to kill 
another, under circumstances which would 
have rendered surh killin" either mur
der or manslauuhter a "11~ bursts in the 
as~~ilant's owu ehand, or"'he runs upon a 
kn1te cas11all:J in the hand of the person 

. who1!1 he i11tended to kill. But in no 
ca~c is self-felony comsidered to be com· 

mitted if death do not ensue within a 
year and a day of the blow or injury; or, 
in other words, if a whole year intervene 
between the day on which the blow, &c., 
is given, and the day on which death takes 
place. 

The legal effect of a sdf-folony is a 
forfeiture to the crown of all the personal 
property which the party had at the time 
when he committed the act by which the 
death was caused, including debts due to 
him; but though the c1~me is called fe
lony, it was never attended with forfei
ture of freehold, and never worked any 
corruption of blood. It appears, how
ever, that formerly the crown was en
titled to the year, day, and waste of the 
freehold lands of a self-ft' Ion. The fact 
that a self felony has been committed is 
ascertained by an inquest taken before 
the corouer or other officer who has au
thority to hold inquests, upon view of the 
dead body. lCoRol\rn.) 

When a selt~ftlony is founcl by the in
quisition, the jury ought also to inquire 
and find whether the party had any, and, 
if any, what goods and chattels at the 
time when the felony was committed. 

The crown takes the property of the 
self-fdon bnbject to no liability in respect 
of his debts or engagements. Upon a 
memorial presented to the treasury by a 
creditor of the deceased, a warrant under 
the sign-manual is gem·rally obtained, 
which authorises the ecclesia>tical court 
to grant letters of admini,tratiou to such 
creditor, who, upon such grant bein~ 
made, acquires the ordiuary rights, and 
becomes subject to the ordi11ary liabilities 
of a personal representative. 

Involuntary suicide is death occasioned 
by the act of the party, either without an 
actual intention of destro;ying life or of 
committing any other wilful malicious 
act, or without the legal capacity of in
tendina to do so. Neither selt~fclony nor 
any other crime can bi; committed h)'. a 
child who has not attamed years of chs
cr~tion; nor can it be committed by a 
person who, by disease or otherwise, has 
lost, or has been prevented from acquir
ing, the faculty of discerning right from 
wrong . 

At common Jaw, which in this respeet 
follows the canon law, a person found by 
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inquest to he felo de se is considered as 
having died in mortal sin; and his re
mains were formerly interred in the pub
lic highway without the rites of Chris
tian burial, and a stake was driven 
through the body: but by the 4 Geo. IV. 
c. 52, the coroner or other officer by 
whom the inquest is held is required to 
give directions for the private interment 
of the remains of any person against 
w horn a finding of felo <le se shall be had, 
without any stake being driven through 
the body, in the churchyard or other 
burial-ground of the parish in which the 
remains of such person might by the 
laws or customs of England be interred, 
if the verdict of felo de se had not been 
found; such interment to be made within 
twenty-four hours from the finding of the 
inquisition, and to take place within the 
hours of nine and twelve at night, with
out performance of any of the rites of 
Christian burial. 

The Code Penal of France contains no 
legislation on the subject of suicide. Of 
the modern codes of Germany, some con
tain no provisions, and others vary in 
their partiC'ular provisions. In the Ba
varian and Saxon codes suicide is not 
mentioned. The Prussian code forbids 
all mutilation of the dead body of a self
murderer nuder ordinary circumstances; 
but declares that it shall be buried with
out any marks of respect otherwise suit
able to the rank of the deceased; and it 
directs that if any sentence has been pro
nounced, it shall, as far as it is feasible, 
be executed, dne regard being had to de
cency and propriety, on the dead body. 
The body of a criminal who commits 
self-murder to escape the executiou of a 
sentence pronounceJ against him is to be 
buried at night by the common execu
tioner, at the usual place of execution for 
crim!nals. The Austrian code simply 
provides that the body of a self-murderer 
shall bC: buried by the officers of justice, 
but not in a churchyard or other place of 

mmon interment. 
SUIT is a legal term nsed in different 

senses. The word secta, which is the 
Latin form, is from "sequor," to ·follow· 
and hence the general meaning of th~ 
word may be deduced. 

1. A Euit iu the seuse of litigation, is a 

proceeding by which any legal or equit· 
able right is pursued, or sought to be en· 
forced in a court of justice. Where the 
remedy is sought in a court of Law, the 
term Suit is synonymous with Action; but 
when the proceeding is in a court of 
equity the term Suit is alone used. The 
term is also applied to proceedings in the 
ecclesiastical and admiralty courts. 

2. Suit of court, in the sense of an ob
ligation to follow, that is, to attend, and to 
assist in constituting, a court, is either 
real or personal. 

Suit-real, or rather suit-regal, is the 
obligation under which all the residen.ts 
within a leet or town are bound, ID 

respect of their allegiance as subjects, to 
attend the kino-'s criminal court for the 
district, wheth~r held before the king's 
officer and called the sheriff's tourn, or 
held before the grantees of leets or the 
officers of such grantees, and called courts· 
lect. [LEET.] 

Suit-personal is aa obligation to attend 
the civil courts of the lord under whom 
the suitor holds lands or tenements; and 
this is either suit-service or suit-cust?m. 
If freehold lands, &c. be held of the krng 
immediately, or, as it is feudally termed, 
in chief, suit-service is performed by 
attendance at the county court, the court 
held by the kiug's officer, the sber~tf, 
unless the lands, &c., constituted an eut1re 
barony in which case the suit demand· 
able fr~m the tenant was, his attendance 
as a lord of parliament. lf freehold la~1ds, 
&c., are held mediately only of the ~1 ~~· 
but immediately (or in chief) o~ an 111 ·~· 
rior lord the suit demandable 1s atten. · 
ance at the court baron of the lord: ID 

either case suit-service is expres~ly 0£ 
impliedly reserved; upon the cr~a~10u ~ 
the tenure as part of the services

' I 11 manorsbe rendered for the estate. h 1
[MANORSJ where there are copyholdft~ 
is, customary estates, the cu&tom o e 
manor imposes upon tbe c0pyholdcr an 
obligation to atte~1d th~ Jo_rd's _custom~;. 
court· but as tlns obl1gat10n is not h 
nexed by tenure to the land held by t / 
copvholder, but is anuexed by custom .° • . . not SUI.1
his position as teuaut, the smt is f 
service but suit-custom. In the case ° 1freeholders attending as suitors the counJ 
court or the court-baron (as in the case 
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.the antient tenants per baroniam attend
ing parliament), the suitors are the judges 
of the court, both for law and for fact, 
and the sheriff or the under-sheriff in the 
county court, and the lord or his steward 
in the court-baron, are only presiding of
ficers with no judicial authority. But in 
the criminal jurisdiction of the tourn and 
leet, the sheriff and the grantee of the 
leet, or his steward, are the judges ; and 
the suitors act only a subordinate part. 

In the customary court, though its 
functions are confined to matters of a civil 
nature, yet, on account of the original 
b~seness of the copy hold tenure, the judi
cial power is wholly in the lord or his 
steward. 

3. Besides suit of court, secta ad cu
riam, there are other species of personal 
suit, which, like suit of court, are di
visible into suit-service and suit-custom. 
Of these the most usual is suit of mill, 
secta ad molemlinum, which is where, by 
tenure or by custom, the freehold or cus
tomary tenant is bound to grind his corn 
at the lord's mill. 

SUIT and SERVICE. rsFrT.) 
SU.M~IARY CONVICTIONS. [LAw, 

CRD!INAJ,.] 
SUPERANNUATION'S. [PENSION.] 

. SUPEHCAHGO. [Smrs.J 

. SUPEllSE'DEAS, in law, the name of 
a writ 1:sed for the purpose of superseding 
proceedmgs in an action (Tidd's Practice; 
:lrchbol~'s Practice): in bankruptcy it 
is t~e writ used for the purpose of super
sed.rng the fiat. It is obtained on appli
cation by petition to the court of bank
ruptcy, and is granted on the ground that 
the fiat is invalid in point of law, has 
not been duly prosecuted, &c. [EANK
R,LPT~Y.l (Deacon's Law cf Banhruptcy; 
EJeu s Ba11hruptcy Law.) 

Sui:ersedeas also in its more general 
sense is used to express that which super
sedes legal procee<.lings, although no writ 
of supersedeas may have been used for 
that purpose. Thus if a writ of certiorari 
be delivered to an inferior court for the 
purpose of removing a record to a superior 
court, the writ of certiorari is saiJ to be 
a superseJeas of the procecdinrrs before 
the inferior court. "' 

SUPPLY. [PARJ.IA:ME!\'T.] 
SUPREMACY is a term used to de
VOL. II, 

signate supreme ~cclesiastical authority; 
and is either papal or regal. Papal 
supremacy is the authority exercised un
til nearly the middle of the sixteenth 
century by the pope over the churches 
of England, Scotland, and Ireland, as 
branches and integral parts of the Wes
tern or Latin church, and which con
tinues to be exercised to some degree over 
that portion of the inhabitants of those 
countries who are in commnnion with 
the Church of Rome. The extent of the 
legislative authority of the pope was never 
exactly defined .. 

The papal supremacy was abolished by 
the legislatures of the three kingdoms in 
the sixteenth century. In order to en
sure acquiescence in that abolition, par
ticularly on the part of persons holding 
offices in England and Ireland, au oath 
has been required to be taken, which is 
generally called the oath of supremacy, 
a designation calculated to mislead, it 
being in fact an oath of non-supremacy ; 
since, though in its second branch it 
negatives the supremacy of the pope, it is 
silent as to any supremacy in the king. 
This oath is therefore taken without 
scruple by persons who are not Roman 
Catholics, whether members of the An
glican church or not. The form of the 
oath was established in England by l 
Wm. & Mary, c. 8; it is as follows:-" I, 
A. B., do swear that I do from my heart 
abhor, detest, and abjure, as impious and 
heretical, that damnable doctrine and 
position, that princes excommunicated or 
deprived by the pope, or any authority of 
the see of Rome, may be deposed or 
murdered by their subjects, or any other 
whatsoever. And I do declare that no 
foreign prince, person, prelate, state, or 
potentate hath or ought to have, any 
jurisJiction, power, superiority, pre-emi
nence, or authority, ecclesiastical or spi
ritual, within this realm. So help me 
Gou." Under this and many former sta
tutes, all subjects were bound to take the 
oath of supremacy when tendered; but 
by the 31 Geo. III. c. 32. s. 18, no ~er
son, since the 24th June, 1791, is liable to 
be summoned to take the oath of supre
macy, or prosecuted for not obeying such 
summons; and Roman Catholics, upon 
takin" the oath introduced by that Act, 

t> :3D 
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s. l, in which the civil and temporal autho
rity of the pope are abjured, may hold 
office without taking the oath of supre
macy. As to other cases concerning the 
oath of supremacy see LAW, CRIMINAL, 
p. 218. 

Henry VIII. was acknowledged as 
supreme head of the church by the clergy 
in 1528. This supremacy was confirmed 
by parliament in 1534, when, by the 
statute of 26 Hen. VIII. c. I, it was 
enacted "that the king our sovereign 
lord, his heirs, and successors, kings of 
this realm, shall be taken, accepted, and 
reputed the only supreme head in earth 
of the Church of England, and shall 
have and enjoy, annexed to the imperial 
crown of this realm, as well the style 
and title thereof, as all honours, dignities, 
pre-eminences, jurisdictions, privileges, 
authorities, immunities, profits, and com
modities to the said dignity of supreme 
head of the same church belonging and 
appertaining; and shall have power from 
time to time to visit, repress, redress, re
form, order, correct, restrain, and amend 
all such errors, heresies, abuses, offences, 
contempts, and enormities, whatsoever 
they be, which, by any manner of spiri
tual authority or jurisdiction, may law
fully be reformed, repressed, ordered, re
dressed, corrected, restrained, or amended, 
most to the pleasure of Almighty God, 
the increase of virtue in Christ's religion, 
and for the conservation of the peace, 
unity, and tranquillity of this realm; any 
usage, custom, foreign laws, foreign au
thority, prescription, or any other thing 
to the contrary notwithstanding." 

SURETY. A surety is one who un
dertakes to be answerable for the acts or 
omissions of another, who is called his 
principal. Such, undertaking must be in 
writing, and it may be either by bond or 
by simple writing. A contract is not 
binding unless made upon some sufficient 
cousideration; but in the case of a bond 
this consideration ie inferred from the 
circumstances of deliberation incident to 
its execution as a deed. When the un
dertaking is not hy bond, it is necessary 
that the consideration Rhould appear upon 
the face of the written instrument or be 
necessarily implied from the term; of it, 
and that the instrument should be signed 

by the party who becomes the surety. 
The instrument by which the snrety be
comes bound, when it has reference to 
civil matters, is generally called a gua
rantee, and ordinarily consists of an un
dertaking to become answerable for the 
payment of goods furnished to the prin
cipal, or for his integrity, skill, attention, 
and other like matters. In such cases 
the consideration expressed would proba
bly be the furnishing of the goods to the 
principal, or his employment by !he 
party guaranteed. In the construct10n 
of guarantees the same rule .of Ia_w pre
vails as in the case of all wntten rnstru
ments,-that they shall be understood in 
the sense most favourable to the party 
making them which the words will rea
sonably bear. 

With respect to the rights of ~e 
surety against the principal, l\1r. Justice 
Buller has distinctly laid down the Jaw, 
"wherever a person gives a security by 
way of indemnity for another, and p~y~ 
the money, the Jaw raises an assumpsit, 
that is, implies a promise on the parl of 
the principal to repay to the surety all 
the money that he has expended on bis 
behalf, and this money may b~ r~covered 
in an action against the prmcipal f~r 
money paid to his use. But in no case. is 
the surety entitled to more than an in
demnity from his principal. Tb.e court 
of chancery will interfere to give ~e 
surety relief out of any funds of the prin
cipal which he cannot reach at common 
law. 

·where more persons than one become 
sureties for the same principal, they are 
called co-rnreties. If one of these b: 
paid the whole of the debt. due fr0J? t f 
Principal he may recover m an actwn ° 

' · h ountsassumpsit from his co-sureues.t eam. 1for which they were respectively hab c. 
A court of equity will also interfere to 
regulate the proportions partly due fro:. 
each. And in case any of them a~e "m 
able to pay from insolvency, &c., it w 
compel the others to contri~ute prop~~: 
tionally the amount for which t~e th 
faulters were liable. The law is e 
same as to co-sureties, whether all ba:e 
been creat 0 d by the same instrument Ul

' · · instru·writing, or each one hy a diEtmct 
ment. 
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(Fell. On Guarantees; Ma9liew v. 
Crickett, 2 Swanston, 185.) 

SURETY OF THE PEACE is the 
acknowledging of a recognizance or bond 
to the king, taken by a competent judge 
of record for keeping the peace. [RECOG
NIZANCE.] Such recognizance may be 
obtained by any party from another on 
application to a magistrate, and stating on 
oath that he has just cause to fear that 
such other "will burn his house, or do 
him a corporal hurt, as by killing or 
beating him, or that he will procure 
others to do him such mischief." The 
fear must be of a present or future dan
ger. Upon the neglect or refusal of the 
party so summoned to enter into the re
cognizances demanded, he may be com. 
mitted to prison by the magistrate for 
a specified period, unless he sooner com
pli_es. Sureties also may be similarly re
qmred for the good behaviour of parties 
who have been guilty of conduct tending 
to a breach of the peace, abusing those iu 
the administration of justice, &c. 

(Bum's Justice, tit. 'Surety of the 
Peace.') 

SURGEONS, COLLEGE OF. The 
present College of Surgeons of England, 
had its origin in the Company of Darber
Surgeons, which was incorporated by 
royal charter in the first year of Edward 
IV. By this charter of 1 Edward IV., 
the barbers practising surgery in London, 
who had before associated themselves 
in a company, were legally incorporated 
~s t~e Compai:y of the Barbers in London. 
fhe1r authonty extended to the right of 
examining all instruments and remedies 
employed, and of bringing actions against 
whoever practised illegally and igno
rantly; and none were allowed to practise 
who had not been previously admitted 
and judged competent by the masters of 
the c~mpany. 

Tins charter was several times con
firn_ied by rncceeding kings, but in spite 
of it many persons practised surgery in
depe~dently ofthe company, and at length 
associated themselves as members of a 
separate body, and called themselves the 
surgeons of London. In the 3rd year of 
Henry VIII. it was enacted" that no 
p~rs?n within the city of London, or 
Wlthm seven miles of the same, should 

take upon him to exercise or occupy as a 
physician or surgeon, except he be first 
examined, approved, and admitted by the 
oishop of London or by the dean of St. 
Paul's for the time being, calling to him 
four doctors of physic, and for surgery 
other expert persons in that faculty." 
All who under this act obtained licence to 
practise were of course equally qualified, 
whether members of the company of 
barbers or not; and in the 32nd year of 
Henry VIII. the members of the latter 
company, and those who had incorporated 
themselves as the company of surgeons, 
were united in one company, " by the 
name of masters or governors of the mys
tery and commonalty of barbers and sur
geons of London." 

In the 18th year of George II. an act 
was passed by which the union of the 
barbers and surgeons was dissolved, and 
the surgeons were constituted a separate 
company; and in the 40th year of George 
III. a charter was granted by which it 
was confirmed iu all the privileges which 
had been conferred upon it by the act of 
George II. By this charter the title of 
the company was altered from that of 
the masters, governors, and commonalty 
of the Art and Science of Surgeons to 
that of the Royal College of Surgeons in 
London. Under this charter it was 
governed by a council or court of assist
ants, consisting of twenty-one members, 
of whom ten composed the conrt of ex
aminers. Of these ten one was annually 
elected president, or principal master, and 
two were annually chosen vice-presidents 
or governors. Hy the bye-laws which 
the c0uncil were empowered by the charter 
to make, the members of the council were 
to be chosen for life from those members 
of the College whose practice was confined 
to surgery, and were to be elected by ballot 
at a meeting of the council. The ex
aminers were generally chosen in or
der of seniority from the members of 
the council: the presidents and vice
presidents were chosen in rotation from 
the court of examiners, the president 
for the current year having been the 
senior vice-president during the past 
year. 

A new charter was granted to the Col
len-e of Sur!!eons in the 7th year of 
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Victoria, by which it is declared, that 
the name of the college shall henceforth 
be The Royal College of Surgeons of 

. England; and that a portion of the mem
bers of the said college shall be fellows 
thereof, by the name of The Fellows of 
the Royal College of Surgeons of Eng
land. The charter declares that the 
present president and two vice-presidents 
and all other the present members of the 
council of the said college, and also such 
other persons, not being less than 250 nor 
more than 300, and being members of 
the said college, as the council of the 
college, at any time before the expiration 
of three calendar months from the date 
of the charter, shall elect and declare to 
be fellows in manner by the charter di
rected; together with any such other 
persons as the council of the said college, 
after the expiration of the said three 
calendar months and within one year from 
the date of the charter, shall appoint in 
manner by the charter authorized, shall 
be fellows of the said college. But no 
.person, except as herein before named, is 
to become a fellow, unless he shall have 
attained the age of twenty-five years, and 
complied with such rules as the council 

. of the college shall think fit, and by a 
bye-law or bye-laws direct; nor unless he 
shall have passed a special examination 
by the examiners of the said college. 
Every person admitted as a fellow, as 

. last mentioned, is to become a member 
of the College by such admission, if he is 
not already a member. Henceforth, no 
member of the College, who is not a fel
low, is to be eligible as a member of the 
council. There are also ( l 0) some other 
restrictions as to eligibility. The present 
members of the council are to continue 
life members as heretofore; and the 
number of members of council is to be 
increased from twenty-one to twenty
four, and all future members are to be 
elective,aud to be elected periodically, in 
the manner prescribed by the charter (12) 
when the number of elective members 
of the council shall be completed and 
made up to twenty-four. Three members 
shall go out auuually, but they may be 
re-elected immediately. The "members 
of council are to be elected hy the fel
lows, including the members of the coun

cil as such, in the manner prescribed by 
the charter (15); and the election is to 
be by ballot ( 1i). There are various spe
cial provisions as to the eligibility of 
fellows for which we refer to the charter. 
There are to be ten examiners of sur· 
gcons for the college, and the present 
examiners are to continue for life; and 
all future examiners are to be elected by 
the council, either from the members of 
the council, or from the other fellows of 
the college, or from both of them; and 
all°futnre examiners of the College shall 
hoid their office ;during the plea.sure of 
the council. The charter contains other 
regulations, and confirms the powers of 
the college and the council, except so far 
as they are altered by the charter; .and it 
declares that no bye-law or ordmance 
hereafter to be made by the council shall 
be of any force until the crown shall have 
signified its approval thereof to the ~o!· 
lege under the hand of one of the ~nnc1· 
pal secretaries of state, or otherwise as 
in the charter stated ( 22). " The Bye
Laws and Ordinances of the Royal College 
ofSurgeons of England" containtheregu· 
lations as to the candidates for the fellow· 
ship (sect. l ), for the examination o'. C'.1n· 
didatcs for the fellowship (2), adm1ss1on 
of fellows (3), electi?n of. ~embe~ of 
council ( 5). By sect10u l, 1t 1s requir~d 
that every candidate for the fellowsh1p, 
among other certificates, shall produce~ 
certificate satisfactory to the court 0 

examiner~, that he has attained a ~om1d 
tent knowledge of the Greek, Latm, an f 
French languages, and ?f the elemen~ 0_ 

mathematics. The snbJects of exanunad 
tion for the fellowship are Anatomy~ 
Physiolo"'y on the first day, and Pat : 
logy and Therapeutics and Surgery on~e 
second day. The examination is to be Y 
written answers to written orprint~d que; 
tions · but any candidate may be interr 
gated' by the examiners, on any matter coJ" 
nected with the questions or answers'.d : 
the anatomical examination the camli a e 

· d opera·must also perform dissect10ns an f 
tions on the dead body in the presence 0 

the examiners. ad 
The members of the College a.re . · 

mitted by diploma aft~r exanun~;i~ 
before the court of exammer~~ an~ ht of 
diploma confers upon them tl.e 1 g 
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practising surgery in any part of the 
British dominions. 

The council of the College have at 
various times required certain qualifi
cations of age, education, &c., from can
didates for examination. The regulations 
last issued are dated October, 1841. 

The examinations of members are con
ducted viva voce, or, if the candidate desire 
it, in writing. The questions are almost 
exclusively anatomical and surgical : and 
the examination of eae:h candidate occu
pies about an hour and a half, during 
which time he is usually questioned by 
four of the examiners in succession. 

According to the financial statement 
(June, 1843), the receipts of the College 
for the previous year were as follows:

Court of examiners; fees 
for diplomas, at 20 gui
neas each, exclusive of £ s. d. 
stamps  14,093 11 0 

Rent. , . • 12 10 0 
Incidental, sale of lists, 
catalogues, &c. • 160 6 6 

Dividends on invest
ments in government 
securities, &c. . • 1,499 0 4 

£15,765 7 10 
And the disbursements were as follows:
College department, in
cluding council, court 
of examiners, auditors, 
~iploma-stamps, sala
ries, &c. • • • • 7,402 19 

:Museum department, in
. c!uding catalogues, spe

cimens, spirit, salaries 
s.tudentships, &c. '. 3,653 O 10 

Library department in
cluding the purchase 
and binding of books 
salaries, &c. ' 1,120 12 7 

Miscellaneous expense;, 
taxes, rent, &c. • 698 18 I 

Repairs and alterations 253 10 6 
llunterian oration, lec
tures, Jacksonian prize, 

: &c. 264 4 0 

£13,393 5 

The museum of the College consists of 

the collection made by John Hunter, 
which was given in trust by government, 
who purchased it for 15,000l., and of nu
merous additions made to it by donations 
of members and others, and by purchase. 
The parts ofitwhich illustrate physiology, 
pal::eontology, and morbid anatomy are 
probably the most valuable collections of 
the kind in Europe. 

Lectures on anatomy, for which 5101. 
were left to the company of barber sur
geons by Edward Arris, and 161. per 
annum by John Gale, are delivered an
nually by one of the members of the 
council or some other member selected by 
them. Twenty-four museum lectures are 
also, in compliance with the deed of trust, 
annually delivered by the Hunterian pro
fessor, the subjects of which must be illus
trated by preparations from the Hunterian· 
collection, and from the other contents of 
the museum. An oration in commemo
ration of John Hunter, or of others who 
have been distinguished in medical sci
ence, is delivered annually on the 14th of 
February, the anniversary of Hunter's 
birth. 

Abstracts of the several acts and char
ters relating to the College of Surgeons 
may be found in \Villcock 'On the Laws 
relating to the Medical Profession,' Lon
don, 1830, Svo., and in Paris and Fon
blanque's 'Medical Jurisprudence,' vol. 
iii. The bye-laws, the list of members, 
the catalogues of the museum and library, 
&c., are published by the college. The 
dissection of human bodies is now regu
lated by 2 & 3 Wm. IV. c. 75 [ANATO~IY 
AcT]. · 

SURRENDER. "Sursum redditio 
properly is a yielding up of an estate for 
life or years to him that hath an imme
diate estate in reversion or remainder, 
wherein the estate for life or years may 
drown by mutual agreement between 
them." (Co. Litt., 3.37 b.) A surrender 
and a release both have the effect of 
uniting the particu~ar estates with th~t in 
reversion or remamder; but they differ 
in this, that whereas a release generally 
operates by the greater estate descending 
on the less, a surrender is tbe falling of 
the less estate into the greater. [As to 
the difference between SURRENDER and 
RESIG]o!ATION, see RESIGNATION.] 
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Coke mentions three kinds of sur
render: l. A surrender at common law, 
which is the surrender properly so called; 
2. A surrender by custom of copyhold 
lands or customary estates ; and, 3. A 
surrender improperly taken, as of a deed, 
a patent, of a rent newly created, and of 
a fee-simple to the king. (Co. Litt. 
338 a.) 

As to surrender of copyholds, see 
CoPYHOLD. 

A surrender may be made of letters
patent and offices to the king, to the in
tent that he may make a fresh grant of 
the same right; and a grant of the second 
patent for years to the same person, for the 
same thing, causes a surrender in law of 
the first. (10 Rep., 66.) 

SURROGATE is, accordingtoCowell's 
' Interpreter,' "one that is substituted or 
appointed in the room of another, most 
commonly of a bishop or a bishop's chan
cellor.'' · 

The qualifications required in persons 
appointed as surrogates are defined and 
enforced by the canons of 1G03. The 
person who undertakes the office without 
bein~ quali~ed is subje~t to_.?ertain pe
nalties. (G1bs., Cod., tit. xlm., c. 3.) 

The principal duty of ecclesiastical 
surrogates consists in granting probates to 
wills, letters of administration to the ef
fects of intestates, and marriage licences. 
The proper performance of these duties is 
guarded by particular enactments. (92nd 
of the Canons of 1603 and 93rd Canon; 
Gibson, Cod., tit. xxiv., c. 4.) 

Surrogates are also persons appointed 
to execute the offices of judges in the 
courts of Vice Admiralty in the Colonies, 
in the place of the regular judges of those 
courts. The acts of such surrogates have, 
by the 56 Geo. III. c. 82, the same 
effect and character as the acts of the 

·regular judges. 
SURVIVOR, SURVIVORSHIP. 

(ESTATE, p. 858.J 
SUZERAIN. [FEUDAL SYSTEM p.

2~ ' 
SWEARING, a profane use of the 

name of the Deity. By the 109th Canon, 
churchwar?ens are to present those who 
offen~ their. brethren by swearing, and 
notorious offenders are not to be admitted 
to communion until they are reformed. 

Profane cursing and swearing were first 
made an offence punishable by law by 20 
Jas. I. c. 21 (continued by 3 Chas. I. c.4; 
16 Chas. I. c. 4; and 6 and 7 Wm. Ill. 
c. 11 ). The 19 Geo. II. c. 21, enacts, 
that if any person shall profanely curse 
or swear, and be convicted thereof on con· 
fession, or on the oath of one witness, be
fore any magistrate, he shall forfeit, if a 
day-labourer, common soldier, sailor, or 
seaman, ls.; if any other person under 
the degree of gentleman, 2s. ; if of ~r 
above the degree of a gentleman, 5s.; for 
every second conviction double, an.d for 
every third and ~ubsequeut conv1ctJon 
treble.. The penalties are to go to the 
poor of the parish. Parties who ~o n~t 
pay the penalties and costs may be 1mpr1· 
soned and kept to hard labour ten days 
for the penalties, and six other days for 
the costs. Ma o-istrates and constables are 
liable to penaltles if they wilfully omit to 
do their duty under the act. No person 
can be prosecuted except within eight 
days after he has committed the offence. 
By 22 Geo. II. c. 33, persons belonging 
to the navy who are guilty of _profane 
oaths or curses are liable to punishment 
by court-martial. 

(Com., Dig., •Justices of Peace,' b. 23; 
Burn's Justice, 'Swearing.') 

T 

TACK is the technical term in Seo!· 
land for a lease, w he th er of lands or edi
fices· the rent is called the tack-duty, 
and the tenant the tacksman. The Scot
tish system of leases having l~telY: a~ 
tracted some attention, and being mtrm~i
cally important, a separate sketch of its 
more prominent peculiarities seems to be 
requisite. The Saottish lease, howeve~ 
long its duration, is purely a contract, .an 
does not partake-at least in quesuons 
between landlord and tenant-of the f 
culiarities of the feudal system. In ea: Y 
times it is possible to trace somethi~g 
like an inferior system of vassalage ID 
the nature of the agriculturist's tenure. 
He held not as party to a contract, ~t 
by a unilateral conveyance from d 
landlord, called assedation. In Sco~ant ' 
however, there was no permanent JD er· 
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ruption of the legitimate system of sub
feuing ; and thus all descriptions of per
manent estates could be constituted in the 
land by the pure adaptation of the feudal 
usages. There was no temptation to con
vert the contract for the limited occupa
tion and use of the land into a means of 
constituting a semi-proprietary right in it 
-of supplying with a lessee"the place of a 
sub-vassal; and the system of!eases, as one 
of mere letting and hiring, took its prin
ciples from the Roman contract of locatio 
conductio. The right of the lessee or tacks
man was so purely personal that it was in
effectual against a party acquiring the 
lands by purchase from the lessor ; and so 
early as 1449 a statute was passed, pre
serving the rights of " the puir people 
that labouris the ground" against new 
owners. Leasehold rights, however, in 
questions of succession, and in the form 
of attachment, employable by creditors, 
have by usage come into the position of 
real or heritable property. In the times 
of rapid agricultural improvement, when 
farms were frequently taken on leases of 
fifty-seven years at a low rent, a virtual 
estate was created, the succession to 
which might for the time be more impor
tant than that of the ownership of the 
land. Unless there be any specification 
1? the contrary in the lease, such succes
sions follow the rules applicable to landed 
property. It has been matter of much 
regret, that the system by which feudal 
rights in land may be subjected to real 
b_urdens, has not been extended to this spe
e1es of property, so as to enable valuable 
leases to be burdened with a security for 
borr?~ed money, or a guarantee fund for 
prov1~1ons for children. The system of 
grant1~g and recording public feudal titles 
not bemg available for this species of pro
perty, all attempts to accomplish this ol>
Ject,. b_y the tenant assigning the lease and 
reta1mng possession as the assignee's sul>
~nant, have been ineffectual against the 
rights of creditors. It has been frequently 
proposed to pass an act creating a system 
of registration of leases, and of burdens 
affecti_ng them. 

It is unnecessary to state very mi· 
~utely the title which a person must 

ave to enable him to grant a lease, 
the parties who Ulay hold leases, or the 

nature of the titles which constitute an 
ordinary lease, as these bear a generic 
resemblance to the corresponding features 
of English law. Long leases, however, 
being the prominent feature of the Scot
tish system, those cases in which there is 
a restriction on granting them may be 
noticed. A person who has a life-rent 
interest is, in the general case, not en
titled to grant a lease to last beyond his 
own life. Persons having the absolute ad
ministration of property, as trustees, cor
porations, &c., are entitled and bound to 
grant leases for such a period as is deemed 
necessary to good husbandry; and this 
period has, by usage, in the ordinary 
case, been fixed at nineteen years. There 
have been many questions as to the ex· 
tent to which persons holding under en
tails may grant leases, because in many 
instances attempts have been made in 
this form to alienate a considerable estate 
in the property, which have been chal
lenged by successors. In the celebrated 
Queensberry case, leases granted for 
ninety-seven years, on a grassum (that 
is, a sum of money paid by the tenant 
on entering, like a fine in England), were 
found to be struck at by the entail as 
an attempt to alienate part of the pro
perty (2 Dow, 90). In later cases, leases 
of forty and thirty-one years have been 
found ineffectual. A lease of twenty-one 
years is the longest that has been ~auc
tioned by the courts where an ~e1r of 
entail has shown that he has an mterest 
to impugn the contract. . 

Writing is necessary to constitute a 
lease, although possession during the part 
that may remain over of a year begun, may 
be held as a right from sufferance and ac
quiescence in its commencement. The 
proper form of the written agricultural 
lease has been an object of much atten
tion by conveyancers, and there is a con
siderable degree of uniformity in the prac· 
tice throughout the country. There are 
usually nineteen clauses, as follow :-1. 
The Descriptio!i rf Parties. 2. 1~1e De
stination in w h1ch the extent to which as- · 
signing ~r subletting is per~i~ted.or pro-. 
hibited is set forth, and provmon 1s made 
for the arrangements in case of the 
tenant's decease. 3. Clause of Posses
sion, describing tlie subject let. 4. 

http:per~i~ted.or


TACK. [ i~G ] TACK. 

Duration. 5. Reservation, if there be 
any rights such as that to minerals or 
game r~served by the landlord. 6. Land
lord's .IIIeliorations, containing such ob
ligations to improve the subject as the 
landlord undertakes. 7. lVarrandice or 
guarantee of the title given to the tenant. 
8. Rent-clause. 9. Tenant's .llleliora
tions, setting forth such improvements as 
the tenant undertakes. IO. Preservation, 
containing the tenant's obligation to keep 
the building, fences, &c., in repair. 11. 
Insumnce, in which the tenant becomes 
bound to insure the buildings, crops, &c., 
against fire. 12. Tliirlage. This clause, 
a remnant of feudal usages, is now com
paratively rare-it binds the tenant to 
grind his corn at the mill of the over-lord. 
13 . .llfanagement. 14. Bankruptcy, pro
viding in general for the landlord's re
sumption of the lease if the tenant become 
bankrupt. 15. Removal, by which the 
tenant engages to evacuate the premises 
at the prescribed term. 16. Reference, 
providing for arbitration of disputes. 
17. Mutual Pe1:formance, indicating pe
nalties to be paid by the party failing. 18. 
Registration for execution [HEGI~~TRA-
TIONl. 19. Testing clause, containing 
the formalities of the execution of the 
contract. Of these, the clause of manage
ment is the most important. It is now 

currency of the lease :-1. White corn 
crops ripening their seeds shall never be 
taken from the same land in immediate 
succession. 2. A certain proportion shall 
be under turnips or plain fallow every 
year, and be sown to grass with the first 
corn crop after turnips or fallow. 3. No 
farm-yard dung or putrescent manure 
made from the produce of the farm, nor 
straw nor hay made from the natural 
herban-e shall ever be carried off the

0 

farm. It is sometimes added, that no 
turnips or rape or hay of any kind shall 
ever be removed or sold. And upon weak 
soils, it is sometimes required that no 
less than half of the turnips shall be 
eaten by sheep on the ground where they 
grow. 4. If the soil is not such as to 
admit of being ploughed and cropp~ 
every year, it is stipulated that a ce~n 
part or proportion shall be always ID 

grass, and that land laid down to gr~ 
shall be, before being broken up agam, 
two or more years in pasture. 5. Durmg 
the first five or six years of a lease, !he 
conditions are sometimes more special, 
obli"'in"' the tenant to have so much more 
in f;llo~ or turnips every year, and so 
much more in grass, and also to leave 
the farm in a particular shape, so .as to 
admit of the incoming tenant purs.mng a 
correct rotation of cropping from his very 

much doubted how far it is good policy entry. Or G. What is approved of by 
to bind the tenant to the observance of a Isome agriculturists, it may be agreed that 
p~rticul~r course of .agi:iculture. In the 
highly improved d1str1cts, where very 
scientific farming is expected, the tenant 
is generally more capable than the land
lord of estimating the value of improved 
systems. Agricultural chemistry, and 
other means of increasing the produce 
of the soil, are at present the object of 
much attention among farmers, and where 
tenants cannot alter a fixed routine with
out the risk of a law-suit, an embargo is 
laid on the practical application of im
provements. The landlord's chief in
terest in any routine being followed, is 
simply the preservation of the land from 
deterioration towards the conclusion of 
the lease. On the subject of the usual 
provisions for management, Mr. Hunter 
~ays," In those districts where agriculture 
is b.est undi.rstood, the following are the 
ordmary rules of management during the 

the lessee shall cultivate the lands acco~~ 
ing to the rules of husbandry, ~ut Wt 
the addition of specific regulauons 8lf 
plicahle to the four or five last years 0 

fhe lease. 7. Adherence to the course 
prescribed may be enforce~ .by con~ 
ditioning for payment of ad01Uonal '.~0 
in the event of contravention, best e~ 
damages, and with a power .to preven 
further contravention, for which purpose 
power to make a summary judicial ap· 
plication is occa>ionally taken. Or! 
Liberty may be given to the lessee 
deviate from the prescribed course ~Po: 
payment of au additional rent spec~fie j 
which may be declared to be p~ct1?~al 
and not penal, and not liable to J.udi.ct~ 
modification. 9. In some . distric d, 
though seldom in the. most. 1mprovtli; 
there is occasionally a st1p1;1Iat10n that d 
lessee shall himself reside upon ·an 

http:J.udi.ct
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manage the farm."-i. 3G9-3i0. (A Trea
tise on the Law qf Landlord and Tenant, 
with an Appendix, containing Forms ef 
Leases, by Hobert Hunter, Esq., Advocate, 
2 vols. 8vo., 1845.) 

TAIL, ESTA.TE. [ESTATE.] 
TAILZIE, in the law of Scotland, is 

the technical term corresponding with 
the English word Entail, which uow 
generally supersedes it in colloquial use, 
even in Scotland. The early history of 
Entail law in Scotland in some respects 
resembles that of England but in later 
times they diverged from each other. 
In Scotland there was no early effort, 
such as the statute of \Vestminster the 
Second (13 Edw. I.) favouring deeds 
appointing a fixed series of heirs, nor 
does there appear to have been on the part 
of the judges that inclination to permit 
perpetL1ities to be defeated by fictions 
which was shown in England. Devices, 
however, of a very similar character to 
those of the English statute were adopted 
to. defeat attempts by holders under en
tail to use their lands as if they were 
absolute proprietors. The first and sim
plest restriction laid on the destined 
heirs of an entail was in the form of 
a mere prohibition, against contracting 
debt which might occasion the attach
~ent of the estate by creditors, sell
mg th~ property, altering the order of 
su~cess1on, and the like. A provision of 
this character, called the "Prohibitive 
clause," was, however, quite insufficient 
to accomplish the end; because if a credi
tor had really attached the estate for 
~e?t, or a person had bona fide purchased 
1t, it wa~ no ground for wresting the title 
out of his hands, that the proprietor was 
nuder a prohibition against permitting 
such occurrences. A second provision 
wa~ added, called an Irritant clause, by 
wh1c.h. any right acquired contrary to the 
prov1s1ons of the entail was declared to 
?e .n~ll. Still this did not effectually 
1ntim1date the holder under the entail 
from. making efforts to break it, and did 
not give the next in succession a sufficient 
title to interfere. A third provision was 
ad~ed called the "Resolutive clause," by 
which the right of the person who contra
venes the prohibition "resolves" or be
comes forfeited. It was provided by sta

tute (168.5, c. 22) that all entails should 
be effective which contain Irritant and 
Resolutive clauses, are duly recorded by 
warrant of the court of session in Registers 
of Entails, and are followed by recorded 
saisins containing the Prohibitory, Irri
tant, and Resolutive clauses. No attempts 
were made to counteract the Entail sys
tem by fictions of law, which are not in 
accordance with the genius of the law 
of Scotland, and it became a permanent 
feature in the institutions of the country. 
A sort of judicial war has, however, been 
carried on against Entails individually, 
which has been productive of a vast 
amount of litigation and strife, has occu
pied much judicial time, and has tended 
to place the titles of property in a pre
carious and doubtful position. An Entail 
is excluded from the favourable interpre
tation of the law. The interpretation of 
its clauses is to be what is termed strictis
simi juris. The intention of the framer 
is never to be contemplated: every 
blunder is to be given effect to, and 
nothing is to be explained by reference 
to the context, if its own meaning as a 
sentence is doubtful. Thus, in a late 
case, those who held under an Entail 
were prohibited among other things from 
contracting debt to the efl:ect of the estate 
being attached. The Irritant clause pro
ceeded to say "if the heirs shall contra
vene the premises, by breaking the Tail
zie, contracting of debts," &c. ( enumerat
ing other contraventions), it was provided 
that "then and in any of these cases, the 
said venditions, alienations, dispositions, 
infeftmeuts, alterations, infringements, 
bonds, tacks, obligements, made to the 
contrair" should be null. It was found 
tliat proceedings by creditors to attach 
the estate for debt were good, because 
they were not by name enumerated among 
the things that should be null, though 
they were prohibited, and mentioned 
amon"" the things which, if coming to 
pass ~hould cause a nullity. (Dujfus's 
Trustees v. Dunbar, 28th January, 1842, 
4 D. B. ]'.f. 523.) Some statutory en
largements have been made ol! the pow:rs 
of persons holding under enta~l to provide 
for widows and younger cluldren: but 
the system is s!ill prod~ct~ve of great do
mestic inequality, and 1t 1s to be hoped 



TARIFF. [ 7i8 ] TARIFF. 

that in no long time it will be swept 
away as an impediment to the improve
ment of the country, and an injustice to 
the mercantile classes. 

TARIFF, a table of duties payable on 
goods imported into or exported from a 
country. The principle of a tariff de
pends upon the commercial policy of the 
state by which it is framed, and the de
tails are constantly fluctuating with the 
change of interests and the wants of the 
community, or in pursuance of com
mercial treaties with other states. The 
British tariff underwent six important 
alterations from 1772 to 1842; namely, in 
1787, in 1809, 1819, 1825, 1833, and 
1842. The act embodying the tariff of 
1833 is the 3 & 4 Wm. IV. c. 5G. Its 
character has been described in the Re
port of a Committee of the House of 
Commons in 1840, on the Import Duties, 
as presenting "neither congruity nor 
unity of purpose: no general principles 
seem to have been applied. The tariff 
often aims at incompatible ends: the 
duties are sometimes meant to be both 
productive of revenue and for protective 
objects, which are frequently inconsistent 
with each other. Heuce they sometimes 
operate to the complete exclusion of 
foreign produce, and in so far no revenue 
can of course be received; aud some
times, when the duty is inordinately high, 
the amount of revenue becomes in con
sequence trifling. An attempt is made 
to protect a great variety of particular 
interests at the expense of the revenue and 
of the commercial intercourse with other 
countries.'' The schedules to the act 3 & 
4 Wm. IV. c. 56, contain a lbt of 1150 
articles, to each of which a specific duty 
is affixed. The unenumerated articles 
are admitted at an ad valorem duty of 
5 and of 20 per cent., the rate having 
previously been 20 and 50 per cent. In 
1838-9, seventeen articles produced 944 
per cent. of the total customs' duties, and 
the remainder only 5! per cent., in
cluding twenty-nine, which produced 
3/li per cent. The following table of the 
tariff of 1833, showing the duties received 
in 1838-9, is an analysis of one prepared 
by the i.nspector-general .of imports for 
the parliamentary committee to which 
allusion has been made:-

Xo. or 
Articles. £ 

I. Articles producing on} 349 80050an average less th;m 24Z. 
2. Do. less than 2+0Z. 132 31,629 
3. Do. less than 7131. 45 32,056 
4. Do. less than 2,2901. 107 244,933 
5. Do. less than 22, ISO[. 63 l,a97,324 
6. Do. less than 183,8641. 10 1,838,630 
7. Do. less than 2,063,885 9 18,575,0il 

Excess of 
drawback

8. Articles on whic~ no} 147 50398 
duty has been received ----

862 22,122,095 
Under the head CusTm1s-DuTIE~, 

mention is made of the tariff of 1842, of 
the repeal of the duty on wool in 1842, 
and of the duty on cotton in 1845. In the 
same year, by an act (8 Viet. c. 7) "to 
repeal the Duties of Customs due upon the 
Exportation of certain Goods from the 
United Kingdom," the duties on the ex
portation of coals, culm, &c. are wholly 
repealed. 

Caps. 84 to 94 of the 8 & 9 Viet. are ~11 
acts relating to Customs, Trade, and ~a
vigation, aud they all came into operat10.n 
on the 4th of August, 1845. Cap. 84 IS 
"An Act to repeal the several Laws re
lating to Customs," by which 26 acts 
were repealed. Cap. 85 is "An Act for 
the Management of Customs," .and regu
lates the appointmt'nt and duties of ofli· 
cers, the taking of land for warehouses, 
&c. Cap. 86 is "An Act for the general 
Hegnlation of Customs," and relates t.o 
landing, warehousing, and custom-house 
entries. Cap. 87 is" An Act for ~he Pre· 
vention of Smu"'rrling," and specifies the 
acts w.hich co~s.titutc smuggling, and th~ 
penalties. ('l his Act must be adde 
to those mentioned in SMUGGLING.) 
Cap. 88 is "An Act .for. the Encousag~ 
ment of British Shipping .and .N~v~ 
gation," givin.,., with except10ns wbic. 
are specified, ~crtain privileges to Br1

• 

tish ships over foreign ships. Cap; .89 
is" An Act for the Registering of British 
Vessels.'' Cap. 90 is " An Act fo~ grant
ing Duties of Customs," and unposes 
duties upon certain articles. (Thesf 
duties are referred to in the preamble 0 

the Tariff Act (9 & 10 Viet. c. 23) h~~ 
after mentioned.) Cap. 91 is "An c 
for the Warehousing of Goods." Cap. 
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22 is "An Act to grant certain Bounties 
and Allowances of Customs," which is 
confined however to refined sugar. Cap. 
93 is "An Act to regulate the Trade of 
British Possessions abroad." Cap. 94 is 
" An Act for the Regulation of the Trade 
of the Isle of Man." 

On the 26th of June, 1846, the royal 
assent was given to Sir Robert Peel's 
last tariff, which carries out still farther 
the principles offree trade by a total repeal 
of several important duties, and by a great 
reduction of numerous others. It is en
titled " An Act to alter certain Duties of 
Customs" (9 & 10 Viet. c. 23.) 

On the same day (Juue 26, 1846) the 
royal assent was given to the act fi)r re
pealing the duties on the importation of 
foreign corn. It is entitled "An Act to 
9:mend the laws relating to the Importa
tl~n of Corn" (9 & 10 Viet. c. 22.) By 
this act certain reduced "sliding-scale" 
duties are substituted for those of 1842, 
and they are to continue till Feb. I, 1849, 
when all duties on the importation and 
entJ:y for home consumption of corn, 
gram, meal, and flour in the United King
d~m and in the Isle of Man are repealed, 
with the exception of ls. per quarter on 
all wheat, barley, bear or bigg, oats, rye, 
peas, ~nd beans, merely for the purpose 
of registration of the quantities imported. 
The duties on all wheat-meal and flour, 
barley-meal, oat-meal,'rye-meal and flour, 
pea-meal, and bean-meal are to be 4!d. 
for every cwt 
T~e sliding-scale duties of 1842 ( 5 & 

6 Viet c. 14) are given under Coa:s
L:'-ws, p. 663. The duties of 9 & 10 
Viet c. 22 are as follows:

s. d. 
Wheat, per quarter, under 48s. 10 0 

48s. and under 49s. 9 0 
: 49s. and under 50s. 8 0 

50s. and under 5ls. 7 0 
5 ls. and under 52s. 6 0 
52s. and nnder 53s. 5 0 
53s. and upwards • • • 4 0 

Barley, bear, or bigg, per quarter, 
under-26s. • • • • • • 5 0 

26s. and under 2is. 4 6 
2 7 s. and under 28s. 4 0 
28s. and under 29s. 3 6 
29s, and under 30s. 3 0 
3us. and under 3ls. 2 6 

'-· 3Is. and upwards • 2 0 

s. d. 
Oats, per quarter, under l 8s. 4 O 

l 8s. and under l 9s. 3 6 
19s. and under 20s. 3 0 
20s. and under 2 ls. 2 6 
2ls. and under 22s. 2 0 
22s. and upwards • • • 1 6 

On rye, peas, and beans the duty is 
equal in amount to the duty payable on 
barley. But there appears to be some 
blunder here, for the duty on rye, peas, 
and beans being regulated by the duty on 
barley, is regulated by the price of bar
ley, and not by the price of rye, peas, and 
beans. The consequence of this is that 
when barley is under 26s. the quarter, 
and is paying 5s. duty, rye, peas, and 
beans will pay 5s. duty, whatever their 
respective prices may be; and they will 
only pay the lowest duty of 2s. per 
quarter when barley is 3ls. and up
wards the quarter. (See 'Economist' 
Newspaper, June 4th and 11th, 1846.) 
The duties payable on all flour and 
meal, as above enumerated, until the 
lst February, 1849, are enumerated in 
the schedule to the act. The average 
price both weekly and aggregate of all 
British corn is to continue to be made up 
according to 5 & 6 Viet. c. 14. 

Of the exemptions from duty and ~
ductions of duty made by the last tariff 
act (9 & 10 Viet. c. 23), it will suffice to 
mention a few of the most important. 

No duties are chargeable on the fol
lowing living animals :-oxen and bulls, 
cows, calves, horses, mares, geldings, 
colts, foals, mules, asses, sheep, lambs, 
swine and hogs, sucking-pigs, goats, kids. 

No duties are chargeable on bacon, 
beef, fresh or slightly salted, beef salted, 
not being corned beef, meat fresh or 
salted, not otherwise described, pork 
fresh or salted (not hams), potatoes, all 
ve"etables not otherwise enumerated 
or 'aescribed, hay, hides, and some other 
articles slightly wrought, and a few 
wholly manufactured. 

Of the reduced duties the following 
are the most important :-ale and beer of 
all sorts, IZ. the barrel; arrow-root, 2s. 6d. 
the cwt., and if from a British possession 
6d. the cwt. ; pearled barley, ls. the cwt., 
and if from a British possession 6d. the 
cwt· buckwheat, ls. the quarter; butter 
IOs. ihe cwt., and if from a British pos
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session 2s. Gd. the cwt. ; tallow-candles, 
5s., the cwt.; cheese, 5s. the cwt., and 
if from a British possession 2s. the 
cwt. ; cured fish, Is. the cwt.; hams of 
all kinds, is. the cwt., and if from a 
British possession ls. 6d. the cwt.; men's 
hats, 2s. each; men's boots, 14s. the 
dozen pairs; men's shoes, is. the dozen 
pairs; women's boots and shoes, from 
4s. 6d. to 7 s. 6d. the dozen pairs, ac
cording to kinds, as described; maize 
or Indian corn, Is. the quarter; potato 
flour, ls. the cwt. ; rice, ls. the cwt., 
and if from a British possession 6d. the 
cwt.; sago, Is. the cwt. ; tallow, Is. 6d. 
the cwt. 

The duties on manufactured goods of 
brass, bronze, china-ware, copper, iron 
and steel, lead, pewter, tin, woollen, and 
cotton, are 10/. for every IOOl. value. On 
silk manufactures the duties are about 
one-third higher, or 5s., Gs., and 9s. the 
lb., according to kinds, as described, or 
151. 	on every IOOl. value. 

The duty on foreign spirits of proof 
strength is l 5s. the gallon. 

The duty on foreign solid timber, from 
and after April 5, 1847, is Il. the load of 
50 cubic feet; from and after April 5, 
1848, the duty is 15s. the load. On 
deals or boards, the duty, from and after 
April 5, 1847, is Jl. 6s. the load; from 
and after April 5, 1848, it is Il. the load. 
The Tariff of 1842 is not altered with re
spect to timber imported from a British 
possession, which is still Is. the load of so
lid timbP.r, and 2s. the load ofsawn timber. 

The duties on coffee and tea are not 
altered by the tariff. The act 8 Viet. 
c. 5, which fixed the sugar-duties for one 
year, terminated July 5, 1846, and has 
been renewed for a month; the subject 
of those duties is now under the con
sideration of parliament, and they will 
probably be altered. 
. TAX, TAXATION. A tax is a por

tion of the produce of a country or its 
value, applied to public purposes by the 
gover?ment. Ta~ation is the general 
chargmg and levymg of particular taxes 
upon the community. 

In a free state it is assumed that all 
taxat~on .is ?ec:ssary for the public good; 
and 1t 1s Justified by necessity alone. 
The amount of expenditure will, in a 
great measure, be determined by the 

·magnitude of a state and by the number 
and importance of its political relations; 
yet the prudence with which its affairs 
are administered will affect the demands 
of the government upon the people 
nearly as much as its necessities. The 
expenses of a private person must be re
gulated by his income; but in a state, the 
expenditure that is needed is the measure 
of the public income that must be obtained 
to meet it. A civilized community re
quires not only protection from foreign 
enemies and internal security, but it needs 
various institutions which are conducive 
to its welfare. It is the business ofa 
government to provide for these objects 
in the best manner and at the least ex· 
peuse consistent with their efficiency. 
Every tax should be viewed as the pur· 
chase-money paid for equiva!ent ~d~an· 
tages given in return. This pr:nc1p!e 
assumes the necessity of moderation. m 
levying taxes, and will scarcely be den1ei 
by any one when stated in th~t form; 
vet it is not uncommon to hear 1t argued 
that so long as taxes are spent i11 the coun
try, the amount is not of consequenc~, as 
the money is returned through v~rious 
channels to the people from who~ it w~s 
derived. The principle we have JUSt ~aid 
down exposes the fallacy of this d?ctrme, 
by reducing it to a simple quest1011 be
tween debtor and creditor. For example, 
by pa yin"' a million of money every year, 
the people obtain the services of a~ army. 
This we will suppose to be an eqmvalent, 
and we will further assume that the food 
and clothing of the force are purchase~ 
and that the entire pay of the men ;s 
spent, within the country. The who e 
of the money will thus be returned: but 
how ? Not as a free gift, not as the rf 
payment of a loan, but in the purchase o 
articles equal in value to the wh?le sum. 
The only benefit obtained by t~1s return 
of the million is clearly notlnng mo~e 
than the ordinary profits of trad~; for ;h:
community has already provided 'ta! 
money and then out of its own capi 
and iu'dustry it produces what is equal to 
it in value, and this it sells to the. s~~ 
receiving as payment the very sum it 
itself contributed as a tax. 

No branch of legislation is perhap~ sot 
important as the wise application of .ins 
principles in the matter of taxation. The 
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wealth, happiness, and even the morals 
of the people are dependent upon the 
financial policy of their government. 

Adam Smith lays down four general 
maxims, which are as follow:

1. "The subjects of every state ought 
to contribute towards the support of the 
government as nearly as possible in pro
portion to their respective abilities ; that 
is, in proportion to the revenue which 
t?ey respectively enjoy under the protec
t10n of the state." 

II. " The tax which each individual is 
bound to pay ought to be certain, and not 
arbitrary. The time of payment, the 
manner. of payment, the quantity to be 
paid, ought all to be clear and plain to the 
contributor, and to every other person." 

III. " Every tax ought to be levied at 
the time or in the manner most like! y to be 
convenient for the contributor to pay it." 
·..IV. " Every tax ought to be so con
trived as both to take out and keep out of 
t~e pockets of the people as little as pos
sible over and above what it brings into 
the public treasury of the state." 

In discussing the merits of particular 
taxes we shall have to consider with some 
mi~uteness the application of Adam 
Smith's first maxim. Its justice requires 
no enforcement or illustration, although 
the object is most difficult of attainment. 
The second maxim is of great importance, 
an~ the necessity of adhering to it must be 
n_mversally acknowledged. Uncertainty 
gives rise to frauds and extortion on the 
part of the tax-gatherer, and to ill-will 
and suspicion on that of the contributor, 
while it offers a most injurious impedi
m~nt to all the operations of trade. Not
w~thsta~ding the many evils of uncer
tamty, it is by no means an uncommon 
fault in modem systems of taxation. 

Under the constitutional governments 
of Europe, the people do not indeed sufter 
fro~ violent exactions, as in the Turkish 
empire and in Persia; but industry, and 
commerce are often restraiued hy irregu
lar and ill-defined taxes. Spain affords 
manr examples of misgovernment, and 
the mjurious character of its taxation is 
shown in reference to this as well as other 
principles. To select one instance of un
certain~y: " Every landowner is liable to 
have his property taken in execution for 

government taxes, if he is not prepared 
to pay a half-year or more in advance, 
according to the difficulties of the Ex
chequer; consequently he is often com
pelled to make great sacrifi::es in order 
to meet such exigencies." ( .Jiadrid in 
1835, vol. ii. p. lOi.) 

To levy a tax "at the time and in the 
manner most likely to be convenient for 
the contributor to pay it" is always a 
wise policy on the part of the state. The 
time or manner of payment may often be 
more vexatious than the amount of the 
tax itself, and thus have the evil effects 
of high taxation, while it produces no 
revenue to the state. Suppose, for ex
ample, that a merchant imports goods 
and is required to pay a duty upon them 
immediately and before he has found a 
market for them:-he must either ad
vance the money himself or borrow it 
from others, and in either case he will be 
obliged to charge the purchaser of the 
goods with the interest; or he must sell 
the goods at once, not on account of any 
commercial occasion for the sale, but in 
order to avoid prepayment of the tax. If 
he pays the tax and holds the goods, the 
consumer will have to repay not only the 
tax but the interest; and if he parts with 
them at a loss or inconvenience, trade is 
injured, and the general wealth and con
sequent productiveness of taxation pro
portionately diminished. To prevent 
these evils the Bonding or Warehousing 
system was established in tliis country, 
which affords the most liberal con
venience to the merchant and a general 
facility to trade. Certain warehouses are 
appointed under the charge of officers of 
the customs, iu which goods may be de
posited without being chargeable with 
duty until they are clea:e<l ~>r consump
tion, and thus the ta."\'.. 1s paid when the 
article is wanted, and when it is least in
convenient to pay it. 

Similar accommodation is granted on 
their own premises to the manufacturers 
of articles liable to excise duties. At 
present the customs bonding-warehouses 
are confined to the ports. Au extension 
of them to inland towns would be sound 
in principle, very convenient to trade, 
and unattended by any serious risk to the 
revenue or difficulty of management.. 
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The evils resulting from inconvenient 
modes of assessing and collecting taxes· 
have been very seriously felt in this 
country under the operation of the excise 
laws. When any manufacture is subject 
to excise duties, the officers of the re
venue have cognizance of every part of 
the process, inspect and control the pre
mises and machinery of the manufacturer, 
and often even prescribe the mode of con
ducting and the times of commencing and 
completing each process; while the ob
servance of numberless minute regula
tions is enforced by severe penalties. The 
manufacturer is put to great inconve
nience and expen8e, and his ingenuity 
and resources are constantly interfered 
with in such a manner as to impede in
ventions and improvements, and to dimi
nish his profits. A London distiller 
stated to the Commissioners of Excise 
Inquiry, that assuming that the duties on 
spirits distilled by him should be fully 
secured to the revenue, "it would be well 
worth his while to pay 30001. a-year for 
the privilege of exemption from excise 
interference." (Digest ef Reports ef Com
missioners ef Excise Inquiry, p. Iii.) 

Any injury done to trade is injurious 
to the state by diminishing the natioual 
wealth and the employment of labour. 
It has the same effect also upon the re
venue as excessive taxation. The hia:h 
price of the article limits the consump
tion and consequently the revenue arising 
from it. The injurious effects of the 
excise restrictions "must be felt in an 
accu'Uulated degree by the public who 
are the consumers, against whom the tax 
operates by the addition made to the price 
of the commodity, not only by its direct 
amount, bnt by the necessity of compen
sating the manufacturer fo1· his advance 
of capital in defraying it, and also by the 
increased cost of production." (Ibid., 
p. 15.) In the case of a heavy tax, which 
also diminishes consumption, the state, at 
least, derives some henefit; but in the 
case of onerous restrictions and impedi
ments to trade caused by the mode of col
lecting a tax, the state gains nothing 
whatever, and the manufacturer and tlie 
consumer are seriously injured, without 
an equivalent to any party. If the con
sumer must suffer, it should, at least, be 

for the benefit of the revenue, for then 
his contributions may be diminished in 
some other direction. Great attention 
has been paid, of late years, to the im· 
provement of the excise regulations, espe
cially by the Commissioners of Inquiry, 
under the able direction of Sir Henry 
Parnell. Various restrictions have been 
removed, especially those affecting the 
manufacture of glass, and it is to be 
hoped that the excise revenue may be 
found capable of being collected without 
inflicting greater injuries upon trade than 
other branches of taxation. 

The net produce of a tax is all that 
the state is interested in, and lherefore 
any violation of the fourth maxim of 
Adam Smith is liable to the same objec
tions as those already stated in reference 
to the third. Such violation increases 
the amount of the tax directly, as the 
former was shown to increase it indi
rectly, without any advantage to the state. 
Facility of collection is a great recom· 
mendation to any tax; and, on the con· 
trary, a di,proportion between t~e cost 
of collecting and the amount ultimately 
secured is a good ~round for removing a 
tax, though founded, in other respects, 
upon just principles. On this account 
alone, as well as for the general mm;e· 
nience of trade, it has been a wise pahcy 
to reduce, as far as possiL!e, the n:1mber 
of articles upon which customs duties ~re 
levied. The cost of collecting the dut.1es 
upon the larger and more producnve 
articles of import bears only a small P'.o
portion to the amount of the tax., while 
the expense of collecting the dutie~ on 
the smaller and Jess productive arucles 
bears a large proportion to the tax, and 
may in some cases exceed it. .. 

In England there is little vanation 
from year to year on the gross charges .0f 
collection, but there is a considcr~ble dT 
proportion in the cost of collecting di· 
ferent branches of the revenue. In 1841 
the excise cost cl. is. Sd. per cent. in the 
collection ; the assessed taxes 41. 2s. 9d. i 
and the revenue arising from stamps only 
2l. 3s. 4d. 

The French revenue is collected at 3 

much greater cost. For some years past 
the avera"e revenue of that country has 
been 1,020,000,000 francs, or 40,000,000I., 
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and the expenses of managing and col
lecting that sum have amounted to 
150,000,000 francs, or 6,000,000Z., being 
no less than 1.5 per cent. (Commercial 
Tariffs, Part IV., l:rance, 1842, p. 11.) 
It is very probable that many items may 
be inclmled in the French calculation of 
the expenses of collection which are not 
stated in the English accounts ; but 
making liberal allowance on that account, 
a great disproportion remains between 
the cost of collecting the revenue in the 
two countries. It may perhaps be fairly 
estimated that the revenue of France costs 
twice as much in the collection as that of 
England. The expenses of collecting a 
revenue may be high without any re
ference to the mode of taxation. An ex
cel!ent tax may be collected in a bad 
manner, either by having numerous idle 
and highly paid officers, or by cumbrous 
regulations and checks, which may cost 
the government much and protect the 
revenue very little. Of these two causes 
of expense it is difficult to pronounce 
which is most injurious to a country. 
The former will generally be found to 
form part of a general system of ill
re!\"lllated expenditure; the latter may 
arise from unwise precautions for the 
security of the revenue. In France the 
prodigious number of official persons is 
notorious, and -in that fact we must seek 
for the main cause of the enormous cost 
of collecting the revenue. 

Different Kinds ';f 1axes.-In selecting 
taxes .fo~ raising the revenue of a state, 
the prmc1ples already discussed should be 
adhered to as far as possible; but these 
do n~t point out any particular mode of 
taxatton as preferable to others. 'Vliat
ever mode of raising the necessary funds 
mar be found to press most equally upon 
different. members of the commuuity, to 
be ~east liable to objections of uncertainty, 
or Inconvenience in the mode or times of 
payment, or to be attended with the least 
expense, is fairly open to the choice of 
a statesman ; unless objections of some 
other nature can be proved to outweigh 
these recommendations. 

The two great divisions under which 
~o~t taxes may be classed are direct and 
imhrect. 

Direct TaJ·es.-All taxes ought to be 

paid from the income of the community. 
To derive revenue from capital is to act 
the part of a spendthrift; and such a 
practice, as in private life, must be con
demned. If the taxes of any country 
should become so disproportioned to its 
income, that in order to pay them conti
nual demands must be made upon its 
capital, its resources would fail, employ
ment of labour would decrease, and the 
revenue must necessarily be reduced by 
the general impoverishment of the tax
payers. Such a system could not long 
continue as regards all capital, but it may 
affect particular branches of capital, or 
all capital in certain conditions. In 
whatever degree it is permitted to operate 
it is injurious. A tax upon legacies is a 
direct deduction from capital; and on 
that account objectionable, although it is 
profitable to the treasury and very easily 
collected. [LEGACY, PROBATE.] The 
same observations apply to the probate 
duty, and to duties charged upon succes
sion to the personal property of intestates. 

With these exceptions it has been the 
object of the British legislature to derive 
all taxes from income, either by direct 
assessment or by means of the voluntary 
expenditure of the people upon taxed 
commodities. 

Direct taxes upon the land have been 
universally resorted to by all nations. In 
countries without commerce, land is the 
only sottrce from which a revenue can he 
derived. In most of the Eastern monar
chies the greater part of the revenue has 
usually been raised by heavy taxes upon 
the soil ; and in Spain, at the present time, 
the taxes upon the soil are most oppres
sive and injurious. 

In England, under the Saxon kings, 
there was a land tax. 'Yhen the inva
sions of the Danes became frequent, it 
was customary to purchase their forhear
ance by large sums of money; and, as 
the ordinary revenues of the crown were 
not sufficient, a tax was imposed on every 
hide of land in the kingdom. This tax 
seems to have been first imposed A.D. 

991, and was called Danegeld, or Danish 
tax or tribute. (Saxon Chronicle, by 
Ingram, p. 168.) 1t was originally one 
shiilinn- for each hide of land, but after
wards"' rose to seven : it then fell to four 
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shillings, at which rate it remained till it 
was abolished, about seventy years after 
the Norman conquest. (Henry, Hist. 
vol. iii. p. 368.) A revenue still conti
nued to be derived, under different names, 
from assessments upon all persons holding 
lands, which, however, became merged 
in the general subsidies introduced in the 
reigns of Hichard II. and Henry IV. 
During the troubles in the reign of 
Charles I. and the Commonwealth, the 
practice of laying weekly and monthly 
assessments of specific sums upon the 
several counties was resorted to, and was 
found so profitable, that after the Resto
ration the ancient mode of granting sub
sidies was renewed on two occasions 
onl y. (Report of House of Commons on 
Land Tax as ajj"ecting Catholics, 1828.) 
In 1692, a new valuation of estates was 
made, and certain payments were appor
tioned to each county and hundred or 
other division. For upwards of a ccn
tury the tax was payable under annual 
acts, and varied in amount, from one 
shilling in the pound to four shillings; 
at which latter sum it was made perpe
tnal by the 38 Geo. III. c. GO; subject, 
however, to redemption by the landowners 
upon certain conditions. But no new 
valuation of the land has been made, and 
the proportion chargeable to each district 
has continued the same as it was in the 
time of King William III., as regulated 
by the act of lti92. That assessment is 
said not to have been accurate even at 
that time, and of course improved culti
vation and the application of capital 
during the last 150 years have completely 
changed the relative value of different 
portions of the soil. On account ·of the 
generally increased productiveness of 
laud, the tax bears upon the whole a tri
fling proportion to the rent, yet its ine
quality is very great. For instance, in 
Bedfordshire, it amounts to 2s. Id. in the 
pound; in ::lurrey, to ls. Id.; in Durham, 
to 31'd.; in Lancashire, to 2d.; and ju 
Scotland, to 2fd. (Appendix to 'Tkird 
Report on Agricultural Distress, 1 s.%, 

of the produce of the land, and is there
fore paid by the consumers. The tax is 
also obviously objectionable on the ground 
of inequality. 

A tax upon the gross rent of land 
would fall upon the landlord, and would 
be in fact a tax upon his annual income, 
and as such would fall with undue seve· 
rity upon him, unless other classes of the 
community should be liable to a propor· 
tionate deduction from their respective 
incomes for the benefit of the state. This 
brings us to consider the expediency of a 
general tax upon all incomes. 

In whatever form thetaxmaybelevied, 
the contribution should be paid from in· 
come, and not from capital; and accord
ingly the simplest and most equitable 
mode of taxation would appear to be that 
which, after assessing the annual income 
of each person arising from all sourc~ 
should take from him, directly, a certam 
proportion of his income as his share of 
the general contribution. Such a tax, 
equitably levied, would appear to. agree 
in theory with all the four maxims of 
Adam Smith; but, practically, eve~ !'JX 
upon income must abound in inequalities, 
in uncertainty, and in great personal 
hardships and inccnvenience. 

In order to make such a tax fall equally 
upon all, in the first place, t~e :iss~s
ment must be equal. But tins 1S i~· 
possible, because there are many cases if 
which a man can conceal the sources 0 

his income. Even if we suppose the 
actual income of each individual to 
be ascertained, the mere iiicome 0f pe'.· 
sons is a most fallacious test of their abi· 
lity to bear taxation. One man ~as a 
fee-simple estate in land, or money m the

1funds producing an income of 1000 • a·
' · h" b oluteyear, which land or money is isa ~ ren 

property, and may come to his chi]~ous 
after his death: another, by a la~on 
and uncertain profession, also obtams 8~ 
annual income of 1000/., depen?eht ~~b 
only upon his life, but upon his ea al 
and a thousand accidents. The annu 
incomes of these two men are the sar-e: 

p. 545.) Adam Smith imagined that this but their circumstances are most is 
tax was borne entirely by the landlords Isimilar. Yet these two men, wit~ wear~ 
but this opinion has been proved to b~ so unequal, would be asse.sse~ ahke, .~~ 
erroneous by modern political economists, charged with equal contnbut1011s. h le 
who hold that the tax increases the price , professional man may spend the w 0 e 
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of his income, ·and yet he is charged 
upon it just as if it were the annual pro
duce of realized property. If he saves 
any part of his income, he is charged 
upon that part, and thus his capital is 
taxed. 

The case of annuitants also may be 
instanced as one, amongst numerous 
others, of peculiar inequality. One per
son invests his money in permanent 
securities, and retains his capital, but 
derives a small income, and therefore 
contributes a proportionally small rate 
of tax: another purchases an annuity, 
:ind par~ with his capital; but as his 
mcome 1s much larger than that of the 
c~pitali~t, he pays a higher tax. At first 
sight this may appear a just arrangement; 
but in fact not only the income of the 
annuitant is taxed, but also his capital ; 
for that which is taxed as his income is 
derived part! y from the interest of his 
purchase-money, and partly from an 
annual repayment of a portion of his 
principal. 

There is this essential difference be
tween taxes upon income and taxes upon 
expenditure: the former are compulsory, 
the. latter are voluntary, and paid or 
avmded at the option of each individual. 
If a r:ian be saving money, an income
tax seizes upon his accruing capital : a 
tax ~pon expenditure is levied upan that 
po.rtion. of his income only which he 
thmks 1t prudent to spend . 
. To smooth in some degree the inequali

ties of an income-tax, 1st, the annual 
premiums on policies of insurance should 
not be reckoned as income in the assess
ment, being clearly capital, and the pay
~ents being no longer optional, as the 
msurance could not be discontinued with
~;t l~ss; this provision was made by Mr. 

Itt m l i()S: 211dly, incomes arising
fro~ realized property should be taxed at 
a higher rate than the profits of trades 
~d professions: 3rdly, annuitants should 

rated on such terms as to avoid the 
assessment of any portion of their capital 
as part of their income: 4thly, all per
sons should be liable to the tax, whatever 
may .be the amount of their incomes. 

I~ adilition to the unequal pressure of 
an mcome-tax, which cannot be alto
gether corrected by any expedients, there 

VOL.IL 

is much uncertainty in the assessment of 
certain classes of persons. The vicissi
tudes of trade, bad debts, or deferred pay
ments, render the incomes of commercial 
and professional men very uncertain ; 
and nominal income therefore, which 
afterwards cannot be realized, may be 
charged with the tax. 

But the last and strongest of the objec
tions to an income-tax is the inquisitorial 
nature of the investigation into the affairs 
of all men, which is necessary to secure a 
statement of their incomes. Thisobjeetion, 
indeed, is treated lightly by some; but by 
the mass of the contributors it is con
sidered the most inconvenient and unsea
sonable quality of an income-tax. Even 
if the exposure of a man·s affairs could 
do him no possible injury, yet as an 
offence to his feelings, or even caprice, it 
is a hardship which is not involved in the 
payment of other taxes. 13ut apart from 
matters of feeling, injury of a real cha
racter is also intlicted upon individuals 
by an exposure of their means and sources 
of income. Mercantile men, from the 
dread of competition, take pains to con
ceal from others, especially if in the same 
business, the application. of their capital, 
the rate of profit realized, their connec
tions, and their credit, all of which must 
be disclosed, perhaps to their· serious in
jury, when there is an investigation of 
their profits. 

For these reasons, the mode of collect
ing the income-tax certainly cannot be 
approved of as being " most likely to be 
couvenient to the contributor:' Its gene
ral unpopularity when in operation is the 
best proof of its hardship and inconve
nience. Upon the whole, a tax upon in
come is so difficult to adjust equitably to 
the means of individuals, and the mode of 
collection is necessarily liable to such 
stron<> objection, that, if resorted to at all, 
it shguld be reserved for extraordinary 
occasions of state necessity or danger, 
when ordinary sources of revenue cannot 
safely be relied on. 

The English assessed taxes have as few 
objections in principle as most modes of 
direct taxation. With an equitable as
sessment and special exemptions in cer
tain cases, they are capable of being made 
to bear a tolerably just proportion to the 

3E 
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incomes of the individuals paying them. 
They share, however, in the general 
unpopularity of all direct taxes, and it 
cannot be denied that they often press 
unequally upon particular persons. The 
number of windows in a house is a very 
imperfect criterion of its annual value, 
and the house-tax which has been re
moved was far preferable to the window
duty, which is still retained. The in
equalities in the assessments were un
d.:niable; but these might have been cor
rected. Under ordinary circumstances, a 
tax upon houses will fall upon the occu
pier, who is intended to pay it; but if a 
very heavy tax were imposed, it would 
discourage the occupation of houses, lessen 
the demand for them, and thereby dimi
nish the rent of the landlord, or, in other 
words, transfer the actual payment to 
him. (Adam Smith, book 5, chap. ii.; 
Ricardo's Political Economy, chap. xiv.) 
Such a tax would be attended with very 
bad consequences: it would compel many 
persons to live in inferior houses or in 
lodgings, and thns diminish their com
forts and deteriorate their habits of life; 
and by reducing the demand for houses 
it would limit the employment of capital 
and labour in building. The direct taxes 
upon horses, carriages, hair-powder, ar
morial bearings, &c., being paid volun
tarily by the rich to gratify their own 
taste for luxury or display, are not likely 
to meet with many objectors. The use 
of such articles generally indicates the 
scale of incomfl enjoyed by the contribu
tor, and the tax is too light to discourage 
expenditure or to make any sensible de
duction from his means. 

For arguments and illustrations con
cerning the incidence of tithes, of taxes 
upon profits, upon wages, and other de
scriptions of direct imposts, we refer to 
the works of Adam Smith, Ricardo, 
l\l'Culloch, and other writers upon poli· 
tical economy. 

Indirect 1axes.-In preferring one tax 
to another, a statesman may be influenced 
by political considerations, as well as by 
strict views of financial expediency, and 
nothing is more likely to determine his 
choice than the probability of a cheerful 
acquiescence on the part of the people. 
All taxes are disliked, and the more 

directly and distinctly they are required 
to be paid, the more hateful they become. 
On this, as well as on other grounds, "in· 
direct taxes," or taxes upon the consump· 
tion of various articles of merchandise, 
have been in favour with most govern· 
ments. "Taxes upon merchandise,'' says 
Montesquieu, " are felt the least by the 
people, because no formal demand is made 
upon them. They can be so wisely con· 
trived, that the people shall scarcely know 
that they pay them. For this end it is 
of great consequence that tlie seller shall 
pay the tax. He knows well that he does 
not pay it for himself; and the buy~r, · 
who pays it in the ~nd, conf?un~ it ":~!11 
the price." (Esprit des Luis, hvre xm., 
chap. vii.) This effect of indirect taxes 
is apt to be undervalued by writers on 
political economy; but it is undoubt~ly 
a great merit in any system of taxauon 
(which is but a part of general govern· 
ment) that it should be popular and n?t 
give rise to discontent. A tax that. is 
positively injurious to the :ery pa:t1es 
who pay it without thought, 1s certarnly 
not to be defended merely on the groun~ 
that no complaints are made of it i. b~tit 
may be safely admitted as a principle, 
that of two taxes equally go?d i? other 
respects, that is the best w h1ch 1s m~t 
acceptable to the peopl~. ~he.very faci· 
lity, however, with winch md1rect taxes 
may be levied, makes it necessary to con· 
sider the incidents and effects of them 
with peculiar caution. The states!11a~ 
has no warnin" as in the cases of direc 
taxes that evil~·are caused by an impost 
which is productive and which every on~ 
seems willino- to pay. When any bran~ 
of industry i's visibly declining, and its 
failure can be traced to no other cause 
than the discouraging pressure of a 1:; 
the necessity of relief is felt at once ;h. u 
if trade and manufactures are flouris 1~g, 
and the country advancing in P1:ospenty; 
it is difficult to detect the latent mtluenc 

. . . ti at pr""ress,
0 f taxes Ill restra1mng l vob 
which but for them woultl have . e~i 
greater· and still more difficult to 

11h\ 
gine th~ new sources of wealth w ic 

. 1 'd 'f such taxesmight have been a1 open 1 h 
bad not existed, or had bee? less ~~;~~ 
or had been collected at different 
or in different ways. , 
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The government is directly interested 
in the increase of national wealth, and 
taxes upon commodities should be allowed 
to interfere with it as little as po1>sible. 
On this account duties upon raw materials 
are objectionable. They increase the 
price of such materials, and thus limit the 
power of the manufacturer to purchase 
them, and to employ labour in increasing 
their value, and in adding to the produc
tion aud capital of the country. They 
discourage foreign commerce and the em
ployment of shipping; for as the power 
of buying is restrained, so also is that of 
selling, and the intercha1we of mer
chandize between different ~ountries is 
ch~cked. l\Ioreover, by increasing the 
~m;e of the exported manufactures, they 
hm1t the demand for them ahroad and 
suhj_cc~ them to dangerous competition. 

S_1m1lar objections may be urged 
against taxes upon domestic manufac
~re~, .since by increasing the price they 
d~numsh consumption, and consequently 
discourage the manufactures, which if 
left to themselves would have giYen em
ployment to more capital and labour, and 
would.have added greatly to the amount 
of.national wealth and prosperity. The 
obJect of a government should always be 
to collect its revenue from the results o 
successful employment of capital and in
dust:y, and not to press upon any inter
mediate stage of production. 

The _British legislature has of late years 
verr wisely repealed or reduced various 
duties upon raw materials and upon ma
nufactures. Of the former we may in
stance the customs' duties on barilla · on 
raw, waste, or thrown silk· on cotton
wool aml sheep's wool, um~roug;ht-iron, 
hemp, an1l .flax ; and, above all, upon 
hm,ber; which have been from time to 
time V<'ry much reduced or repealed. Of 
the latter, the taxes on priuteLl goods, on 
candles, and on tiles, have been altoge
ther removed; anLl those on malt. and on 
~oap, have been partially remitted. As 
O so?1e of the most important recent al

terations see TARIFF. There are still 
many similar taxes which need revision . 
. 2ne of the chief recommendations of 
:~ 1rect taxes is, that, when placed upon 
me proper description of articl~s, the. p:i.y

cot ot them by the consumer is opt10nal. 

If charged upon what may be strictly 
called the necessaries of life, their pay
ment becomes compulsory, and falls with 
unequal weight upon labour. Compe
tition generally reduces a large proportion 
of the working classes to a state which 
allows them little if anything beyond 
necessaries; consequently a duty upon 
these, as it will have no effect in dimi
nishing the competition of labour and in 
raising wages, must reduce the comforts 
and stint the subsistence of labouring 
men. 

That class of articles commonly called 
luxuries, of which the consumption is op
tional, is a fair subject of taxation. In 
principle there is no objection to such 
taxes: they do not interfere with industry 
or production, but are paid ont of the in
comes of the contributors, and paid will
ingly, and for the most part without un
due pressure upon their m~aus. Bi.:t in 
laying on taxes upon particular articles 
of this description care must be taken to 
proportion the ~harge ~o th~ v'.llue of the 
article. Excessive duties fail m the very 
object they have in view, by rendering 
the revenue less productive than moderate 
duties; while the causes of their failure 
are injurious to the wealth of the count;y 
by discouraging consumption, and to ,its 
morals by oftering an inducement to 
smuggling.. [S~IUGGLIN~.J . 

High duties upon foreign articles im
ported into a country are liab}e to all the 
objections which apply to immoderate 
taxes upon articles of consumption, and 
they are chargeable with another-th.ey 
diminish importation, and thereby restrict 
comnwrcial intercourse and the demaml 
for and exportation of domestic produce 
and manufactures. 

The success of moderate duties upon 
articles of consumption, in encouraging 
the use of them, placing them within the 
reach of a larger number.of persons, aml 
at the same time augmentmg th~ re>enue, 
was never better shown than m th~ ~r
ticle of coffee. ln 182-1 the duty ~n Bnll~h 
plantation coffee was ls., upon East Incha 
ls. ud., and upon foreign c_oifoe 2s. 6d. 
per lb. In 18:!5 tho>e duties were re
duced one-half, and the consequence \~as 
considerably more than ~ thrce~ilJ. ip
creo•e in the consumption, while tue 
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revenue in 1841 had been more than 
doubled. 

In 1835 coffee, the produce of British 
possessions in India, was admitted at the 
same duty as plantation coffee, viz. 6d. 
per lb., and the effect of the reduction, 
in encouraging the growth of the plant 
in India and the consumption of the 
berry in this country, has already been 
very great, and perhaps the coffoe-trade 
of the East may as yet be considered in 
its infancy. In 1834, the year before 
the reduction, 8,8i5,9131 lbs. were im
ported from the East India Company's 
territories and Ceylon; and in 1840, 
16,885.698 lbs.. or nearly double. In 
1842 the duty on foreign cotlee was re
duced to 8d. a lb., and on coffee the pro
duce of British possessions, to 4d.; and 
notwithstanding so extensive a reduction 
the revenue has not very materially suf
fered. 

Thus reductions of existing duties are 
proved by these examples to increase the 
revenue; hut whether the effect of them 
be immediate or deferred must depend 
upon a variety of circumstances. If the 
reduction puts an end to extensive smug
gling, the revenue will derive immediate 
benefit, as both the demand and the sup
ply of the article already exist; and the 
reduced tax, without affecting produc
tion or consumption, acts as a police re

. gulation, and at once protects the revenue 
from fraud. llut where there is little or 
no smuggling, and the revenue can only 
be increased by means of additional con
sumption, the effect of reduced duties 
mav be deferred and even remote. The 
article may have to be produced; capital, 
skill, labour, and time may be required 
to provide it in sufficient quantities to 
meet the growing demands of the con
sumer; and even should the supply be
come abuudaut, the habits and tastes 
of a people cannot be changed on a 
sudden. The high price of an article 
may have placed it out of their reach 
and iu the meanwhile they may hav~ 
become attached to a favourite substi
tute, or may be slow to spend their 
money upon a commodity which they 
have learned to do without. These aud 
other causes may defer for a consider

. able time such an increase of con

sumption as would make up for the 
reduced rate of tax, especially when the 
reduction has been so great as to require 
an extraordinary addition to the previous 
amount of consumption, before the sacri· 
fice made in the revenue can be redeemed. 
llut where the article on wbicb it is pro
posPd to reduce a tax is already in uni· 
versal request, and the supply immediate 
and abundant, and where the tax is so 
heavy as to restrain <'onsumption, no 
present loss need be apprehended from 
a remission of part of the tax, and a very 
speedy increase of revenue may be ex· 
pected. Sugar is an article of this de
scri ption. It has become a necessary of 
life as well as a favourite luxury. There 
are scarcely any limits to the supply t~at 
could be raised, and the present dunes 
add materially to the price and check 
consumption. As a proof of the ~udden· 
ness with which the consumpt10n of 
foreign sugar might be expected to in· 
crease if the excessive duty were ref 
duced, we may refer to the effects. o 
equalizing the duties on East and "est 
India sugars in 1836. In that year the 
duty on East India sugar was reduced 
from 32s. the cwt. to 24s. In 1835 the 
quantity imported bad been 147,976 
cwts. · and in 1837, one year only after 
the change, the import had increased ~ 
302,945 cwts.; in 1838, to 474,100 cwts., 
and in 1839, to 587,142 cwts. As the 
tax was diminished only by one·f~ur~, 
and the consumption was immed1at; Y 
more than doubled, the revenue a~ onf 
gained considerably by the rednct10n ° 
duty. . ill 

A recent financial expenment w d 
serve to show how little an increase 
revenue can be depended upon as the 
result of an auQTilentation of taxes ujlO: 
articles of consbumption. In 1840 arr :h; 
dition of 5 per cent. was made to a 
duties of customs and excise, and a pro
portionate increase of revenue was ~ 
ticipated, but not realized. T~e 0 ?! P:he 
duce of the customs and excise 1 ted 
year ending January 5th,.1840, amouduce 
to 3i,9ll,5061. ~he estimated pr~ 842, 
for the year endm"' January 5th,

b • l be·n~ el· 
was 39,807,0Sll., l,!<95,515 · 1 0 cent. 
pected from the additional 5 per uly 
The actual increase, however, was 0 
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206,7151., or little more than one-half 
per cent., instead of the 5 per cent. 
which had been expected. This result 
was undoubtedly in part caused by a 
general stagnation of trade, and by the 
consequent distress which prevailed in 
that year, but we notice it because the 
principle of an indiscriminate augmen
tation of existing taxes, without refer
ence to their present amount, character, 
and circnmstances, is very unwise. We 
have said that experience alone can show 
~e precise rate of a particular tax which 
will not affect consumption and will at 
the same time discourage smuggling. 
It must be presumed that existing rates 
have been fixed in order to secure these 
res~lts, and that they are justified by ex
perience. To add to them therefore, not 
because they are insufficient for their im
~e.diate object, but because a general ad
d1tt0n to the revenue is needed, is to 
neglect experience and to disturb the 
proper relations between the amount of 
tax ~nd the value of particular articles. 
Durmg the last century it was a common 
financial course to add a general per 
centage of increase upon all the customs' 
duties whenever the revenue was found 
to be ~nsufficient for immediate purposes. 
To this unwise policy must be attributed 
many o'. the strange anomalies which 
have existed in the British tariff. Any 
r~currence to so clumsy a mode of taxa
tion sho~ld be avoided. The tax upon 
each article ought to be adjusted by it
self upon sound principles, and then 
should not be changed merely to save 
t~e trouble or to avoid the unpopula
:1ty of selecting particular articles for 
mcreased taxation or of inventing new 
hurthens. 

. l:rotective, Discriminating, and Pro
hibitory .Du.ties.-The legitimate object 
?f taxation 1s that of obtainin" a revenue 
m the least injurious manner° for the be
nefit of the community; but this object 
has constant] y been overlooked for the 
sa~e of ends not fairly to be accom
plished by taxation. Legislature should 
endeavour to encourage agriculture, trade, 
and manufactures· aud it would be cul· 
pab\e to neglect a~y proper means of en· 
co:iragement, which are not only bene
ficial to particular interests, but add to 

the general prosperity. Unfortunately, 
however, the zeal of most legislatures 
upon this point has been misdirected. 
They have seized upon taxation as the 
instrument of protection and encourage
ment; and, using it as such, have in
jured the great mass of their own coun
trymen, and ultimately have failed in 
promoting the very interests they had in
tended to serve. When the system of 
protection bas existed, severe injuries and 
even injustice are inflicted whenever an 
attempt is made to undo the mischief 
which has been done. Reason and ex
perience unite in teaching the impolicy 
of protective taxes; and, in our own 
country, it is now acknowledged by the 
acts of the present year (1846) which 
regulate the trade in grain, meal, and 
fl.our, and other articles. [TARIFF.] 

The object of a protective duty is to 
raise artificially the price of the produce 
of manufactures of one country as com
pared with the produce or manufactures 
of another. A heavy tax easily effects 
this object, and thus prevents compe-; 
tition on the part of that country whose 
commodities are taxed, and establishes a 
monopoly in the supply of those commo
dities in favour of the parties for whose 
benefit the tax was improved. The re
venue, the avowed object of a tax, so far 
from being improved, is here actually 
sacrificed by the exclusion of merchan
dise, which at moderate duties would fill 
the coffers of the state. The state clearly 
is a loser; the foreigner, whose goods 
are denied a market, is a loser. Who 
then gains by these losses? Not the con
sumer· for the more abundant the sup
ply, th~ better and cheaper will ht; :find 
the market· but the seller, who 1s en
abled to obt;in a high price for his wares 
because he has a monopoly in the sale of 
them, is the only party who gains. The 
community at large suff~r doubly: first, 
hy having to buy dear mstead of cheap 
goods, or by being denied the use. of 
them altogether; and, secondly.' by being. 
obliged to pay other taxes which would 
not have been required if the v:ry ar
ticles which would have made their .pur
chases cheaper had been charged with a 
moderate impost. Even the sellers, for 
whom all.these sacrifices are made, do 
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not derive the benefit which might be 
expected. In the goods which they sell 
themselves, indeed, they are gainers; but 
in purchasiIJg of other monopolists they 
lose by an artificially high price, like 
the rest of the community. It coustantly 
l1appens too, that altl1ough the prices at 
which they sell are high, their profits 
are reduced, by the com petition of others 
selliug the same articles, to the general 
level of profits throughout the country. 
When this is the case, all parties, with
out exception, are losers-the state, the 
community, and the monopolists. The 
general injury done to trade by the pro
tective system is too extensive a question 
to enter upon, but it is well illustrated in 
the 'Heport of the Committee of the 
House of Commons upon Import Duties' 
in 1840 ; and the best refutation of the 
fallacies on which it is rested is in the 
debates in Parliament within the last 
few years, and especially during the pre
sent year, 1846, which has been rendered 
memorable by tlie acts above referred 
to. 

Protection may be accomplished by ac
tual prohibition of the import of particu
lar articles, by exorbitant duties which 
amount to prohibition, or by such duties 
only as give the home producer an ad
vantage. Duties may also discriminate 
between the produce of different coun· 
tries, and give the preference to some, to 
the injury and exclusion of others. In 
t?is country all these modes of protec
tion have been resorted to: but their im
policy has been recognised by the Jegis· 
lature, which, within the last few years, 
has advanced rapidly in the adoption 
of a more sound system of taxation. 
(TARIFF.] 
. J?utie~ are called discriminating or 

d1fterential when they are not levied 
equally upon the produce or manu
factures of different countries. The 
object of them is to give an advantage 
to the country on whose commodities the 
tax is lightest, as compared with others. 
To obtain such a preference has been 
the object of various negociations and 
commercial treaties between different 
states, as it opens extensive markets to 
the industry of the favoured nation. By 
the present commercial policy of Eng

land, the principle of discrimination may 
be said to be confined to the protection 
of our colonies against the competition 
of foreign countries. As regards each 
other, all foreign countries enjoy equal 
commercial ad vantages in their inter
course with England. Ii may be con
tended that colonies form an integral part 
of tl1e mother-country, and that the com
mercial intercourse between the several 
parts of the British empire ought to be 
viewed as a vast coasting-trade. If 
this principle were acted upon, it wo~ld 
certain! y present a grand fiscal ~n~on 
worthy of admiration; but the ex1stmg 
svstem does not partake in any degree of 
tlie character of a coasting-trade. To 
put it upon such a footing, the dut~e~ on 
colonial produce imported into the Dinted 
Kingdom should be little more than 
nominal and we should rely upon pro
ductive 'imposts upon foreig~ p~oduce 
for our revenue. Our practJce is the 
reverse of this. "'here our taxes dis
criminate, we derive our revenue from 
the colonial produce; and we either 
exclude foreign produce altogether, or, 
limit its introduction so much as to pre
vent it from contributing materially .to 
the revenue. The object of !he duties 
upon the foreign produce, which wo~ld 
enter into competition with the colonies, 
is not revenue, but exclusion, for tbf 
sake of creating a monopoly in favou_r o 
the latter. There are two great articles 
of consumption, sugar and tim?er, upo.n 
which the discriminating duties ha'c 
been most mischievous in their results. 
The question ofsugar is now (July, 1846) 
under consideration, and will doubtl~<S 
be satisfactorily settled. Though 'die 
population of the country has rapi ~ Y 
increased, and with it tl~e demand fr 
most articl<>s of consumpt10n, the supp Y 
of sugar is so restrained by our co~~ 
mercial policy that, in 1831, 3,78!,0 • 
cwts. were retained for home consumP 
· d · o J 3 "94 83" cwts.t10n, an m 184 on Y ,u '. ~ Jone 

So inadequate have the colomes tl . 
been to supply our wants,. 0a~ hi~ir 
exports have actually been dimmis J• 
Jn 1831 the "\Vest Indies exported to e 
United Kingdom 4,103,800 cwts. In no 

· ort been sosucceeding year has t I1e1r exp 1 w 
great; and in 1840 it had sunk so ; 0 
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as 2,214, 764 cwts. During this period 
the consumption of coffee, cocoa, and tea 
had considerably increased, and the 
people must therefore have suffered a 
serious privation on account of the limited 
supply of sugar. The community is a 
loser by the colonial monopoly; and the 
falling off of the produce of the West 
Indies, in spite of an increasing demand 
for it, is not the only proof that they have 
not gained much by their protection: 
meanwhile the revenue has lost incal
culable sums by the exclusion of foreign 
sugar, which, with moderate duties, 
might be imported at a low price in un
limited quantities. 

The discriminating duties upon timber 
have been very considerably modified. 
On the 5th April, 1847, the duty upon 
foreign timber will be reduced to 20s. 
the load, and on tbe 5th April, 1848, to 
15s. The duty upon colonial timber is 
ls. a load. The effect of these alterations 
will be to reduce the bounty upon colo
nial timber from 45s. the load to l 4s. 

&port Duties.-Duties levied upon 
~ds export~ to foreign countries are 
ultimately paid by the foreign consumer, 
and thus have the effect of making the 
subject of one state bear the burthens of 
another. However desirable this may 
app_ear to the state, whose treasury is 
enric~ed at the expense of foreigners, the 
expediency of such duties will depend 
11)l0n P.eculiar circumstances, and great 
nicety 1s required in the regulation of 
~hem. If a country possesses within 
!tself some produce or manufacture much 
m reqi:est ~broad, and for the production 
of which it has peculiar advantages, a 
moderate exp?rt duty may be very desir
able. In this manner Russia, which 
almost alone supplies tallow to the rest 
~f Europe, derives a considerable revenue 
uom an export duty upon that article. 

pon. the same principle a duty upon 
machmery exported from Great Britain: 
w~u~d have been politic, British ma
chm1sts far excelled all others in skill 
and ing.en_uity, and .foreign manufacturers 
we~e w11l111!? to pay almost any price for 
their. ~.achmery. Notwithstanding the 
prohibition, large quantities have been 
smuggled abroad at au enormous cost, 
but the difficulty and expense of evasion 

ha>e been so great that foreigners have 
latterly almost confined their purchases, 
in this country, to models and drawings, 
and have made the machinery themselves, 
with the assistance of British artizans, 
whom they have enticed abroad by ex
travagant wages. (Reports ef Committees 
ef the House ef Commons 011 Artizans 
and J.1acl1inery, in 1824 and 1825, and 
On the Exportation ef Machinery, 1841.) 
If, instead of prohibiting the export, a 
duty of 7! or 10 per cent. ad rnlorem 
had been imposed, foreign manufacturers 
would have paid much less for the ma
chinery purchased by them in England 
than they could have had it made for 
abroad; there would have been a large 
export trade from this country, and a 
considerable revenue. The partial re
laxation of the prohibitory Jaw in 1825, 
by granting licences to export certain 
kinds of machinery, has shown the ex
tent to which the trade might have been 
carried under a more liberal policy. The 
official value of machinery exported 
under licence in 1840 was 593,0G41., iu 
addition to various tools allowed by Jaw 
to be exported, of which no account was 
taken. (Sess. Paper, 1841, No. 201, p. 
25i.)

Though moderate export duties upon 
articles of which a country has almost 
the exclusive supply may be advisable, 
heavy duties will check the demand 
abroad in the same manner as they affect 
the consumption of commodities at ho~e. 
In the same manner also they are m
jurious to trade and unprofitable to the 
revenue. . 

All duties whatever should be avoided 
upon the export of produce or manufac
tures which may be also sent from other 
countries to the same markets. They 
would discourage trade and offer a pre
mium to foreign competition. 

Although the temptation is great to 
shift taxes from one country to anot~er 
by means of export duties, this.temptat10;n 
is equally great in all countries; and 1f 
their several governments shou!d be 
actuated by the desire to make f~re1gners 
contribute to their revenue, their oppor
tunities for carrying out such a system 
would probably be equal, and thus re
taliations might be made upon each other, 
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which, after all, would neutralize their 
efforts to tax foreigners, and leave them 
in the same position as if they had been 
contented to tax none but their own 
subjects. In this power of retaliation 
lies the antiuote to the evil of one state 
being forced to bear the burthens of 
another as well as its own. Every state 
would naturally resist such an imposition 
upon its subjects, and export duties can 
therefore only be safely resorted to in 
such peculiar cases as we have noticed, 
where foreigners are willing to pay an 
increased price for commodities which 
they must have, and which they cannot 
obtain so good or so cheap from any 
other place. 

Roman Land Tax.-Under LAND TAX, 
Ro~rAN, a reference was made to this 
article. 

The old Roman Tributum was in effect 
chiefly a land tax. It is described by 
Niebuhr (i. 459, Engl. tr.) "as a direct 
tax upon objects, without any regard to 
their produce, like a land and house tax: 
indeed, this formed the main part of it; 
included however in the general return 
of the ceusus." He states that it was by 
the plebs that this regular tax according 
to the census was paid, and its name 
Tributum was deduced from the tribes 
( tribus) of this order. All this, however, 
is vaguely stated and ill supported by 
proof. There seems no reason to doubt 
that the nobles (patres) also paid tribu
tum. Livy (ii. 9) states that the plebs 
were released from portoria (port duties 
and tolls) and the tributum, in order that 
the rich alone might pay it. But neither 
is this statement satisfactory. The tri
butum is often mentioned by Livy (iv. 
60; v. 10, 12; vi. 32; xxiv. 15; xxxix. 
7, 44), but nothing precise can be stated 
about it, except that it was a tax on pro
per.ty, ~as paid in money, and applied to 
ma.mta1.~ the army after a certain date 
(Livy, 11. 59), and for other public pur
poses. The tributum was paid until the 
close of the Macedonian war, n.c. 147, 
when the Roman treasury was replenished 
by the conquest of llfacedonia. It was 
~ot restoi;ed nea~ the close of the Repub
lican period, as 1s sometimes erroneously 
stated. 

From the end of the Macedonian war 

the revenue of the state chiefly arose from 
the taxes levred in the provinces, a great 
part of which were paid in kind. [CoRN 
TnADE, RoMAN.J Italy continued free 
from direct taxes, though the provinces 
paid them, until the time of the Emperor 
llfaximian, who established the pro
vincial taxation in Italy. The freedom 
of land in Italy from all tax made a 
marked distinction between Italian and 
provincial land, and this was one of the 
peculiar privileges comprehended in the 
term Jus Italicum. When a provincial 
city received a grant of the Jus Italicum, 
it received with other privileges that of 
exemption from land tax: the land was 
then considered to be Italian land. The 
provincial taxes consisted of money pay· 
ments and of contributions in kind, as 
already stated. Under Augustus a co:n
mencement was made of a general rei;is
tration of property ( cadastre ), the oh)ect 
of which was to chanp:e all the taxes mto 
a money payment. We may trace .the 
pro"'ress of this change: in Cicero's time 
the

0
tenths of the province of Asi~ were 

leased to the Publicani; in the tlille of 
Trajan a fixed sum was paid. It appears 
that before the time of Ulpian, who hved 
under the Emperor Alexander Seveyu~, 
the new system was completed; and 11 IS 

collected from Gaius (ii. 21 ), who says 
that provincial lands were subjec~eitherto. 
stipendium or tributum, that this s~stem 
must have been partially estab!isbed 
even when he wrote, which was JU the 
age of the Antonines. , It is..~orthy o~ 
note that Cicero (In ferem, m. 6) .con 
trasts the "vectigal certum," ~r "st1pen• 
diarium," a fixed payment, which. at that 
time obtained in some cases, with the 
" censoria locatio," the leasing of the 
tenths. Under the Christian emperors, 
the country was divided into equal porb 
tions of land called capita (h~ads), eac f 
of which capita paid a certalll SUII!' 

0d 
money · and the amount of tax reqmre 
for each year was distributed (indictum) 
over these several capita. The cad~tre 
was renewed every fifteen years, an °£ 
this was founded the use of the cycle 0 

indictions, a term which survived thedes~r 
tern of taxation to which it ow 
origin. The change of payment of taxes 
in kind into a I?Oney payment was an 

18 
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improved financial measure, and it must 
have been beneficial to agriculture. It is 
true that it also offered facilities for im
posing a heavier taxation whenever the 
goven me1t had or pretended to have a 
necessity for it. 

The subject is discussed by Savigny, 
Zeitschrift fiir Geschichtliche Reclitswiss, 
vi. xi., Ueber die Rom. Steuerverjassung; 
and by Dureau de la .Malle, Economie 
Politique des llomains, ii. 402-437, who 
dissents from some of Savigny's opinions, 
but the opinion of Savigny has been fol· 
lowed here. 

TAXES. The general objects, cha
racter, and principles of taxation, and of 
different classes of taxes, are treated of 
under the head of TAXATION. In this 
place it is proposed to give a short sum
mary of the amount and description of 
taxes paid in Great Britain and Ireland, 
whether assessed directly upon property, 
or collected indirectly upon articles of 
consumption; including not only such 
taxes as are paid to the general govern
ment, but also all municipal and local 
assessments or contributions. 

United Kingdom. 
The chief sources of revenue are from 

indirect taxes, as will be seen by the fol
lowing statement, made up to 5th J anu
ary, 1842 :

Rate per cent. 
at which 

Gross Receipt. collected. 
£ £ s. d. 

Customs • • 23,821,486 5 6 4 
Excise , • 15,4 ii,6 i 4 6 1 st 
Stamps • • 7,494,239 2 3 4 
Taxes (Assessed, 

&c.). • 4, 720,457 4 2 9t 
Post-Office • 1,539,27 4 60 9 61 
Duties on Pen

sions and Sa
laries • • 5,752 

Crown Lands • 43S,297 
Small branches 

of hereditary 
. revenue. • 5,562 

Surplus fees of 
public offices 93,504 

Total ordinary _____ 

revenues • 53,596,250 6 13 st 
The assessed taxes are the window-tax, 

tax on male servants, taxes on carriages. 
on horses, on dogs, armorial bearings. 
horse-dealers' duty, game duties, stage
coach duties, and duties on passengers con
veyed for hire by carriages travelling on 
railways. In 1S40 (3 & 4 Viet. c. 17) 
10 per cent. additional was imposed on 
all the assessed taxes. 

Farm-houses belonging to farms under 
200/. a year are exempt from window 
duty. Bachelors, except Iioman Catholic 
clergymen, pay an additional duty of ll.. 
on male servants. (BACHELOR.) The 
charges for game duties are stated under 
GAME LAWS. The duty on passengers 
conveyed for hire by carriages travelling 
on railways is 5 per cent. on the gross 
amount of the fares. As to the duties on 
stage-coaches, see STAGE-CARRIAGE. 

To these parliamentary taxes may be 
added the following local assessments :

Poor-rates £6,351,828 (which includes 
county rates, 
i00,0001.) 

Church-rates 600,000 (in round num
bers.) 

Highway-rates 1,312,812 
Turnpike-tolls 

(England 
and Wales) 1,577,764 

Grand-jury 
presentments ~.· 

(Ireland) • 1,265,866 

Total of local 
taxes • • ll,108,270 
(Parliamentary Papers, 1839 (562), 

1841 (344) (421), 1842 (135) (2~5). 
Since the year 1842 considerable 

changes have been made in the Customs, 
some of which changes are mentioned 
under TARIFF· In the Excise also 
changes have been made. The excise
d
th
th

uty on glass has ~cen taken off .. But, on 
e other band, smce 5th April, 1S42, 
e inc01ne-tax has been in operation. 

The income-tax was imposed April 5th, 
l S42, for three years, and has been re
newed for another three years. In con
sequence of all these changes som~ years 
will elapse before it will be possible. to 
say how far the increased consun;ipt1?n 
will make up for the direct reduct10n m 
the revenue by the diminution and repeal 
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of taxes, and whether it will be neces
sary to keep the income-tax. The pro
duce of the income-tax for 1845 and 
1846, respectively, was 5,2Gl,954l. and 
5,183,912[. So far however as we can 
judge, the experiment of reducing taxa
tion has been successful, even if we look 
only to the revenue. The net produce of 
the revenue for the year ending July 5th, 
1845, was 51,067,85til., aud for the year 
ending July 5th, 1846, it was 50,056,08:Jl.; 
and this result has b~en obtained not
withstanding the total removal of some 
duties and of the excise on glass and the 
great reduction made in other duties. If 
the quarters ending July 5th in the years 
1845, 1846, respectively, are compared, 
there is an increase on the quurter for 
1846, compared with that of 1845, of 
5 7 5,599l., and this is the first quarter in 
1845 in which many reductions took 
effect, while business has been materially 
injured in the corresponding quarter of 
1846 by the delay in passing the Corn 
Repeal Bill and the Customs' Bill. [TA
RIFF.] Under these circumstances the 
prospect of at least an equal revenue with 
a reduced taxation seems to be assured, 
and at the same time the consumer and 
all classes of industl'ious persons are 
benefited by the reduction in taxation. 

The tithes of Great Britain and Ireland 
are said to amount to 4,000,000l. 

It is instructive to compare the present 
amount of taxes with that rendered neces
sary by a war expenditure. From 1805 
to 1818 the payments into the British 
exchequer from taxes and loans in no one 
year amounted to less than 100,000,oool., 
and in 1813 arose to the enormous sum of 
l 76,34G,023l. 
. There was published under the direc

tton of the Poor-Law Commissioners in 
1846, a valuable work entitled 'The 
Loca~ 'faxes o~ the United Kingdom, 
contammg a Digest of the Law with a 
Summary of statistical Information con
cerning the several Local Taxes in EnO'
!and, Scotland, and Ireland.' Engla~d 
mcludes England and Wales. It is re
marked in the Introduction that "these 
Local Taxes are of two kinds: the rates 
raised in defined districts· and the tolls 
dues, and fees paid for pa~ticular service~ 
or on certain occasions. But those rates 

only will be here noticed, which are au· 
thorised by general statutes or the com· 
mon law; excluding such as derive their 
origin from special or local Acts." The 
rates are divided into three classes. I. 
Rates of independent districts, on the 
basis of the poor-rate. II. Hates of in· 
dependent districts, not on the basis of 
the poor-rate. I II. Rates of aggregate 
districts on the basis of the poor-rate. 
No. I. comprehends-I, The Poor llate. 
2, The Workhouse Building Rate. 3, 
The Survey and Valuation Rate. 4, 
The Jail Fees' Rate. 5, The Constables' 
Rate. 6, The Highway Rates (three). 
7, 'fhe Lighting and Watching Rate. 8, 
The Militia Rate. No. IL comprehends 
-I, The Church Rates (three). 2, The 
Sewer* Rate. 3, The General Sewers' 
Tax. 4, The Drainage and Inclosure 
Rates. 5, The Inclosure Rate. R, The 
Regulated Pasture Rate. No. III. com
prehends-Co1111ties. I, The County Rate. 
2, The Police Rate. 3, The Shire Hall 
Rate. 4, The Lunatic Asylum Hate. 5, 
The Burial Rate.-H1mdreds. 6, The 
Hundred Rate.-Boroughs. 7, The Bo
rou()'h Hate. 8, The Watch Rate. 9, 
Th~.Jail Rate. 10, The Prisoners' Rates. 
11, The Lunatic Asylum Rate. 12, The 
l\Ius~um Rate.-Counties and Boroughs. 
13, The District Prison Rates. 

The nature of many of these sev~ral 
rates may be collected from the .article 
RATES and the articles referred to m that 
article. The nature of those rates. whi~h 
are not particularly mentioned Ill this 
Dictionary, is fully explained in the work 
published under the direction of the Poor· 
Law Commissioners. 

The head of Tolls, Dues, and Fees 
comprehends-I, Turnpike Tolls.. 2, 
Borou<>h Tolls and Dues. 3, Light 
Dues. 

0 
4, Post Dues. 5, Church D~es 

and Fees. 6, l\Iarriage Fees. 7, Regis
tration Fees. 8, J usticiary i<:ees.. . 

The followi11g statement is g~ven. m 
the work published under the di~ct10n 
of the Commissioners, as an approximate 
summary of the present annual amount 
of the Local Rates in England and Wales 
(p. 178). 

• The 3 & 4 Wm. IV. c. 22, the chie!. provisi~';: 
of which act have been stated under SI-;w1as, 
amended by 4 & ~ Viet. c. 4;, 
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£ 

The Parish Rates: 

Poor-rate, including the 

Workhouse Building Rate, 

and the Survey and Va

luation Rate • 


Relid of the Poor • 4,976,093 
Other objects • • • 5ti7,567 
Contributions to County and 

Borough Rates • See below 
The Jail Fees' Rate • • Unknown 
The Constables' Rate • do. 
The Highway Rates • • J,312,812 
The Lighting and Watching 

Rate . • • Unknown 
The Militia Rate Not needed 
The Church lfates • 506,812 

The _Sewer Rate, and the 
General Sewers' Tax-

In the Metropolis • • 82,097 
In the rest of the country • Unknown 

Drainage and lnclosure Rates, 
The lnclosure Rate, The 
Regulated Pasture Rate • Unknown 

The County Rates }Contributed}
The Hundred Rate from the 1,356,457 
The Borough Rate l'oor-Rate 

£8,801,838 
Tolls, Dues, and Fees • • 2,607,241 

£1 l,409,0i9 

So1:11e of the taxes are regularly in
creasmg, and the produce of some, as 
ap~ears from this table, is not known. 
It is assumed that the Local Taxation of 
England and Wales may be in round 
numbers twelve millions; but this esti
mate, as already shown does not include 
the sums raised under' special or local 
a_cts, of the amount of which sums no es
timate can be formed. 
• A centul")'. ago the Poor-Rate was about 
100,000l:; 1t is now about 7,000,000[.
In }818 it was 9,320,000Z. But the sums 
levied under the name of the Poor-Hate 
a~e ex~nded on various purposes besides 
t e relief of the poor. 

t' The work published under the direc
1~n of the Poor-Law Commissioners con


tams a chapter on the Local Taxes of 

~otland written at the request of the 

Boor-Law Commissioners by J. Hill 


urton, Advocate, Edinburgh. 

The Local Taxes in Scotland are dis
tributed by Mr. Burton under the follow
ing heads:

1. Administration of Justice, which 
includes Criminal Prosecutions, Court 
Hooms and County Buildings, Rural 
Police, Town Police, Prisons. II. Jn. 
ternal Transit, which includes Commu
tation Roads, Turnpike Roaus, Highland 
Roads and Bridges. III. Navigation. 
IV. Civic Economy, which includes, 
Direct l\Iunicipal Taxes, Petty Customs, 
Miscellaneous Burdens. V. Uelief of 
the Poor. VI. The Church and Edu
cation, which includes The Church of 
Scotland Education. VII. l\Iiscella
neous Taxes. 

.Mr. Burton observes "that the money 
expended on the ecclesiastical establish
ment and on education, partakes, in some 
respects, of the nature of a tax." The 
amount of money annually levied by 
local taxation in Scotland is uot accu
rately known. The sum of 95G,6i8/. is 
the approximate amount given by Mr. 
Burton. 

The Local Rates levied in Ireland are 
distributed under the following heads in 
the work published under the direction 
of the Poor-Law Commissioners . 

I. 	 Grand Jury Cess (in all the 
counties, including counties of 
cities and towns). 

II. 	 Poor-Hates (in 130 Unions, com
prising every townland and 
denomination of land in Ire
land). 

III. 	 Lighting, Cleansing, and Watch
ing Hates (in all cities, towns, 
and boroughs which may adopt 
the provisions of the statute). 

IV. 	 Borough Hates (in certain Bo
rou~hs) . 

V. 	 Pipe Water Rates (in every city 
and town, except Dublin, Cork, 
and Liruerick, which gives title 
to a bishop or archuishop). 

VI. 	 Parish Cess (in all parishes, 
unions of parishes, or chapelries 
in Ireland). 

VII. 	 Rates for deserted children (in 
all parishes in Ireland, except 
those in the city of Cork). 

VIII. 	 Ministers' Money (in cities and 
towns corporate in Ireland). 
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. IX. Board of Health Rates (in pa
rishes in which the lord lieu te
nant shall direct officers of 
health to be appointed). 

"Besides the above rates leviable under 
general acts of parliament, there are 
rates leviable under special acts in many 
places, as Dublin, Cork," &c. No ac
count is given in the work here referred 
to of the provisions of these special acts, 
but the amount of the sums levied under 
them, which is considerable in some 
places, is given so far as it has been ob
tained. 

£ 
The rates for Ireland are given 

at • • • • • 1,631,818 
Tolls, Dues, and Fees • 199,469 

£1,831,287 
The amount of annual local taxation 

of Great Britain and Ireland accordingly 
amounts to 14,197,044l. But it is ob
served that if the deficient information 
weresupplied,itwouldappearto beat least 
l!\,000,000l. a year; and this, as already 
observed, does not include the local taxes 
raised in particular places under special 
acts of parliament. The sum raised by 
general taxation in the United Kingdom 
for the year ended 5th January, 1846, 
was 51,719,llSl. The amount of the 
local and general taxation is accordingly 
about 67,0oo,oool. a year. The puulic 
expenditure for the year ending 5th 
January, 1846,was 49,061,41ll.,ofwhich 
sum 28,253,8721. was paid on account of 
the Funded and Unfunded Debt. This 
leaves somewhat under 21,000,oool. for 
the rest of the general puulic expeudi
ture. Accordingly the present amount of 
the local taxation, 15,000,000l., is nearly 
equal to three-fourths of the public ex
penditure after deducting the payments 
on account of the Funded and Unfunded 
Debt. It is well rPmarked in the work 
from which these facts are derived (p. 
190), "when the Local Taxes are brought 
~nder review in this collective amount, 
it then at once becomes manifest how 
really deserving of serious consideration 
are the modes of raising and expending 
them, so as to secure the most efficient 
and economical managementofarevenue 
so large and important: a revenue, in· 

deed, which derives its importance not 
only from the largeness of its aggregate_ 
sum, but from the extent of the property 
and the number of persons affected by i4 
and from the numerous and diversified 
public objects to which it is applied."-, 

Information about the several taxes or 
European States will be found in the 
Parliamentary Paper, No. 22i, of 1842, 
ordered by the House of Commons to be 
printed, 3rd l\Iay, 1842. 

TEA. The first importation by the 
English East India Company took place 
in 1669 from the· Company's factory at 
Bantam. The directors ordered their 
servants to "send home by their ships 
one hundred pounds weight of the best 
teg they could get." In 16i8, 4il3 ~bs. 
were imported, but in the six followmg 
years the entire imports amounte~ to no 
more than 410 lbs. The contmuous 
official accounts of the trade do not com· 
mence before 1725; but, according to 
Milburn (Oriental Commerce), the con· 
sumption in 17il was 141,995 lb~.; 
120,695 lbs. in 1715; and 237,904 lbs. lD 

l 720. In l 725 the quantity of tea re
tained for consumption was 370,323 lbs. 
at which time the customs' duty ":as 
13l. 18s. 7!d. per cent., and the exc!Se 
was 4s. per lb. In li45 the amount ":as 
730,729 lbs., and in that year the excise 
was made ls. per lb, and 25 per cent. on 
the price. In 1747 the customs' duty 
was lSl. 18s. 7~d. per cent. and the 
quantity in the year was 2,382,7i5 ]bs. 
In 1759 the customs' duty was 231. lSs.. ~d. 
per cent. and the quantity was 3,95i,i44 
lbs. In 1782 the duty per cent. was 
271. Os. IOd., the highest amount that the 
duty ever reached, and there was .an 
increase in the excise also; the quantity 
in the year was 4,691,060 lbs. Iu 1~8! 
the quantity was 4,948,983. In J,Sd 
the customs' duty was J2j- per cent. an 
the excise duty was repealed: the qu~· 
tity in that year was 10,856,578 lbs. n 
l i86 the customs' duty w~s 5 pe~ce~;· 0~ 
the gross price, and an excised~!} of ''l"~e

1cent. on the gross price was laid on. 
quantity in that year was 12,5~9,389 Jb:
The quantity went on ~ncreasmg up ~ 
1834 and in the meantime the c.ustolllS9181duty'was very little raised, and ill 
it was repealed. The excise duties were1 
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changed very often. When the customs' 
duty was repealed in 1819, the excise 
duty was made 96 per cent. on the gross 
price when it was under 2s. a lb., and 

·100 per cent. when it was above 2s. per 
lb. From 1834 included, in which year 
the excise duty was repealed, the quan
tities in each year to 1841 and the cus
toms' duties were as follows:

Years. lbs. 
1834 34,969,651 Bohea, ls. 6d.; Excise 

Congou,Twan- duty 
kay,&c. 2s. 6d.;repea!ed. 
Hyson, &c., Ss. 
per lb. 

1835 3G,5 74,004 ,, ,, 
1836 49,142,236 After 1st July 

all sorts 2s. Id. 
per lb. 

1837 30,625,206 " 
1838 32.351,593 
1839 35,127,287 
18-10 32,252,628 " 2s. 2;ld. 
1~41 36,675,667 
1842 3j,35fi,21 l " 
18.J.3 40,293,393 " 
1844 41,363,i70 

For above a century and a half the 
sole object of the East India Company's 
trade with China was to provide tea for 
the consumption of the United Kingdom. 
The Company had an exclusive trade, 
and were hound to send orders for tea, 
and to provide ships to import the same, 
~nd a~ways to have a year's consumption 
m their warehouses. The teas were dis
posed of in London, where only they 
could be imported, at quarterly sales; and 
the Company was bound to sell them to 
the highest bidder, provided an advance 
of. one penny per lb. was made on the 
pr_ice at which each lot was put up, which 
price was determined by adding too-ether 

0 

the prime cost at Canton and the bare 
cha;ges of freight, insurance, interest on 
c_ap1tal, and certain charges on importa
tion; ?ut by the mode of calculating 
the?e items, and the heavier expenses 
·which always attend every department 
of a trade monopoly, the upset prices 
~ere greatly enhanced. The prices rea
lised !It the Company's sales were, how
ever, m still greater proportion beyond 
the upset prices, a result easily pro

duced by a body who monopolized the 
sole supply, as it was only necessary that 
the quantity offered for sale should not 
be augmented in proportion to the grow
ing demand of a rapiclly increasing popu
lation. The 18 Geo. II. c. 26, passed 
immediately after a large rednction of the 
duty had taken place, provided for such 
a contingency as this, by enacting that if 
the East India Company failed to import 
a quantity sufficient to render the prices 
as low as in other parts of Europe, it 
should be lawful to grant licences to 
other persons to import tea. This would 
have constituted a very dlicient check if 
it had been acted upon; but eventually 
the mode of levying the duty gave the 
government almost the same interest in a 
restricted supply as the East India Com
pany, the duties being collected ad valo
rem on the amount realised at the Com
pany's sales ; and thus the very circum
stance which enhanced the price raised 
the total amount of duty. The duty was 
nominally 90 and 100 per cent. ad mlu
rem, but being charged on a moncpoly 
price, the difference on the cheaper teas 
consumed by the working and middle 
classes amounted to above 300 per cent. 
on the cost price of the same teas at 
Hamburg; and in 1830 the difference 
between the prices realised at the Com
pany's sales and the Hamburg prices 
amounted to a sum of l,889,9if>l. 

The Company's sales were in March, 
June, September, and December, the Inst 
being the largest. About 2,000,000 lbs. 
were offered belonging to the officers of 
the Company, who were allowed to import 
a certain quantity of tea on their own 
account. In 1839 there were only 
122,312 lbs. offered for sale bv the East 
India Company. The 3 & 4"Wm. IV. 
c. 9.3, on the 2~nd of April, 1834, opened 
tlie trade to China. The importation of 
tea is no longer confined to the port of 
London. In 1839 eighteen ships arrived 
inwards from China at different outports, 
ten of which were entered at Liverpool. 
In the four years ending 1834 the average 
annual number of ships entered inwards 
from China at the ports of the Ullited 
Kingdom was 23, in the four following 
years the average was 66, and other com
modities besides tea have been extensively 
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imported, and a corresponding increase 
in the quantity and variety of the exports 
to China has taken place. The exports 
of tea from the United Kingdom, which 
formerly did not exceed a quarter of a 
million lbs. annually, amounted to 
4,34i,432 lbs. in 1841, and have averaged 
above three million lbs. a-year since the 
opening of the trade, a fact which shows 
that prices here are no longer so much 
above those of the principal continental 
ports. The quantity retained for con
sumption has also considerably increased, 
although accompanied by an extraordi
nary iucreai;e in the use of coffee. 

The tea-duty produces ahout one
twelfth of the total revenue. The tariff of 
1842 made no alteration in the tea-duty. 

. As it was foreseen that on the opening of 
the tea-trade there would be a consider
able reduction of price, and that an ad 
valorem duty would not, even with the in
creased consumption, be so productive as 
formerly, a fixed duty of 2s. I cl. per lb. was 
imposed in 1836. Up to l\Iarch, 1836, 
each of the hundred thousand tea-dealers 
in the United Kingdom was visited 01,ce 
a month by the officers of excise, who took 
an account of his stock ; and no quan
tity exceeding six pounds could be sent 
from his premises without a permit, of 
which above 800,000 were required in a 
year. The number of tea-dealers in 1839 
was 82,i94 in England; 13,61 l in Scot
land; 12,i74 in Ireland: total 109, l 79. 
Tea is now sold by the importing mer
chants by public auction and private sales. 

The following table shows the net 
amount which the tea-duty has yielded 
in the United Kingdom in each of the 
following years dnl'ing the present cen
tury, and, to some extent, it is an index 
of the prices in each year. 

£ £ 
1801 1,423,GGO 18-11 3,9i3,G68 
1810 3,l47,i37 184:! 4,088,957 
1820 3,484,226 18-!3 4,407,642 
1830 3,387,097 1844 4,524,193 
1840 3,472,8G4 

Between 1831 and 1841 the population 
increased 14 per cent., and the increase 
in the consmnption of tea was 16! per 

country, raised the quantity which paid 
duty for consumption to uearly 50,000,000 
lhs. In 1840 prices were about 25 per 
cent. higher, large classes of consumers 
were in a distressed state, and the con· 
sumption fell to 32,000,000 lbs. In 1841 
the distress still continued, but prices 
were lower, and the consumption rose to 
above 3G,OOO,OOO lbs. On the 5th of Jan., 
1840, the stock of tea in London, Liver· 
pool, Bristol, Glasgow, and Leith was 
35,4i8,490 lbs.; and at the corresponding 
period in 1841 the quantity was 46,545,610 
lbs. The proportion of black to green 
teas consumed in England is about as 
5 to 1; but in the United States the use 
of green tea is greatest. 

The duty on tea is still too high, and 
it is certain that an increased consump
tion would follow a diminution of the 
duty. 

(Papers issued by the Chinese and East 
India Association; Parl. Papers, &c.) 

The total export of tea from Canton to 
Europe and America exceeds 50,000,000 
lbs. Hussia is supplied with 6,500,000 
lbs. via Kiakhta; the United States oi 
America require about 8,000,000 lbs.; 
France about 2,000,000 lbs.; and Holland 
imports abont 2,800,000 lbs. 

TELLEHS OF THE EXCHEQUER 
were the holders of an ancient office in 
the Exchequer. They were four in num· 
ber: their duties were to receive money 
payable iuto the Exchequer on behalf of 
the king, to give the clerk of !he ~ells 
(skins or rolls of parchment) a bill of re· 
cei pt for the money, to pay all J?oney 
according to the warrant of the auditor of 
receipts, and to make weekly and yearly· 
books of receipts and payments for ~he 
lord treasurer. ( 4 Inst., 108; Com. Dig., 
tit. 'Court,' D. 4, 14, 15.) The office was 
abolished by act of parliament ( 4 & ~ 
Wm. IV. c. 15), together with that o 
the clerk of the pells and the several of· 
fices subordinate thereto, and a comptro!· 
!er-general of the receipt and is~~e of bis 
Majesty's Exchequer w3s appomted to 
perform the duties of the four tellers. 
(4 & 5 Wm. IV. c. 15.) 

TENANCY. [TENAXT.] 
TE:"fANCY, JOii\T. [EsTATE.] 

cent. The low prices of 1836, and the TENANCY IN C0.'.111\ION. [Es
gcneral prosperous condition of the !TATE.] _ 
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TENANCY IN COPARCENARY. 
[Esun:.J 

TENANT. Tenants, in the more ex
tended legal sense of the word, are of 
various kinds, distinguished from each 
other by the nature of their estates ; such 
as tenants in fee simple, in foe tail, for 
life, for years, at will, and at sufferance. 
(EsTATEj TENURE.] 
· TENANT AND LANDLORD. The 
word tenant, in the more limited legal 
sense, which is also the popular sense, is 
one who holds land under another, to 
whom he is bound to pay rent, and who 
is called his landlord. The word Land 
means not only land itself, but also all 
things, such as buildings, houses, woods, 
and water, which may be upon it. Any 
one who has an estate in land, provided 
.he is also in possession, may let the land 
to another. Where the letting takes 
place by an express contract between the 
parties, the contract is called a Lease, the 
nature of which is explained generally 
under LEASE. The loss of a lease will 
not destroy the tenancy, provided the 
'Previous existence and the terllls of it can 
be proved. 

But the relation of landlord and tenant 
may be created otherwise than by a 
formal lease. If one man with the con
sent of another occupies his land, a con
tract of letting is assumed to have been 
made between them, and the occupier 
becomes tenant to the owner. Such 
tenants are eom,idered to be upon the 
sa1ne footing as if the lands had been let 
to them for a year dating from the com
mencement of their occupation. At the 
end of the first year, a second year's 
tenancy begins, unless six months' notice 
of the intention to determine the cont:·act 
has been given by either party to the 
other, and so on from year to year. The 
same rule of law applies to cases where a 
ten~nt ~ontinues to .occupy land after the 
expiration of a lease made by deed · but 
i~ this case all the covenants of th~ ex
pired lease as to payment of rent, repairs, 
msurance, and the like, are in force un
less the lease is cancdled by destroying 
the seal ; and even if there should be a 
vhrbal agreement for a different rent, still 
~ e old covenants subsist, unless the lease 
IS cancelled. [DEED,J 

Besides tenancies for fixed periods, a 
tenancy may exist at Will and by Suf
ferance. [EsTATE.] The law as to land
lord and tenant generally applies, so far 
as it is not restricted or '•aried by the 
particular circumstances of a contract be
tween the parties, and so far as the cir
cumstances render it applicable, to the 
COlllC of the letters and occupiers of 
lodgings. 

In every case where the relation ·of 
landlord and tenant exists, either by 
express or by implied contract, certain 
terms are implied by law to have been 
agreed upon by the parties as forming 
part of the contract. It is of course in 
the power of the parties, "here the e~m
tract is express, to qualify these terms so 
implied by the language of the contract 
itself. But it may be observed that as 
these terms are comprehensive in their 
nature, and distinctly understood in law, 
the interests of parties are often better 
consulted by leaviug them to the general 
protection afforded by these irnplied 
terms than by attempts to define by enu
meration in detail the respective rights 
and duties of the landlord and tenant. 
The terms implied on the part of the 
landlord are, that the tenant shall quietly 
enjoy the premises without let or hin
drance from the landlord; on the part of 
the tenant, that he will pay rent, keep the 
premises in repair to a certain extent, as 
hereafter mentioned, and use the land, 
&c. in a fair and husban<llike manner. 

When the lancllord is himself tenant 
of the premises to a superior landlord, 
and neglects to pay his rent, and the oc
cupying tenant is called upon to pay it 
to the superior landlord, he may do so, 
and set it off against the rent due from 
him to his own landlord. If a tenant 
has covenanted without exception or re
servation to pay rent during the term for 
which the kase has been granted to him, 
he will be bound to pay it even if the 
premises should be destroyed by fire or 
other casualty. If he shoukl have as
signed his lease to another and ceasEcl 
to be in possession, he will still remain 
liable under his covenant to pay rent. 

The rules of law as to the repairs of 
premises may be determined by the terms 
of the lease. If they are not determined 
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by the terms of the lease, they are some· 
what uncertain and depend on a variety 
of circumstances, which are laid down in 
law treatises. 

No tenant, in the absence of an agree
ment to that effect, is bound to rebuild 
after accidental destruction of the pre
mises by fire. But under a general cove
nant to repair, and leave repaired, the 
tenant is bound to rebuild even in the 
case of destruction by fire. 

In agricultural tenancies the lease ge
nerally determines the mode in which 
the farm is to be treated. [LEASE.] Un
less also the lease expressly or impliedly 
excludes the operation of the custom of 
the country, the tenant is bound to con
form to it. The custom of the country 
means the general practice employed in 
neighbouring farms of a similar descrip
tion, with reference to rotation of crops, 
keeping up fences, and other like matters. 
In leases of farms it is often the practice 
to protect the landlord against certain 
acts of the tenant, such as ploughing up 
meadow land, &c., by introducing certain 
provisions into the lease. These provi
sions may operate according to the 
phraseologv used, either to assign a pe
nalty or t~ determine the liquidated da
mages agretd to be paid for the act done. 
It is often a matter of great importance 
and of some nicety to determine under 
which class the provisions fall. If nuder 
the first, the landlord is not entitled to 
the whole penalty upon the act being 
done, but he can only recover in 1tn action 
the amount of the actual damage which 
has accrued. If under the second, he is 
entitled to the whole amount of the da
mages agreed on. A covenant by a 
tenant not to plough up meadow under a 
penalty of 5l. for every acre ploughed, is 
an instance of the first class: a covenant 
to pay 5l. rent for every acre of meadow 
ploughed up, is of the second class. The 
right to timber and timber-like trees be
longs to the landlord; loppings of pol
lards and bushes, to the tenant. Different 
definitions prevail in different counties of 
timber and timber-like trees, and various 
customs prevail as to what amount of 
wood the tenant may be allowed to em
ploy (after the landlord has been called 
on to select it) for the purposes of the 

farm. No tenant, unless he employs the 
land as a nurseryman or gardener, can 
remove any kind of shrub from the soil. 
Neither ean a tenant remove fixtures, 
though put down by himself. A fixture 
is a chattel which is let into the soil, or 
united to some other which is let in. 
There are some exceptions to this rule in 
favour of fixtures used for the purpose of 
trade or agriculture, or merely orna
mental purposes, where the removal will 
cause little or no damage. (Amos and 
Ferard, On Fixtures.) 

The tenant in occupation of the pre
mises is, in the first instance, liable for 
all taxes and rates of every description 
due in respect of the premises. The 
party therefore who is authorised to col
lect them may proceed against the tenant 
in occupation to recover them. It is 
generally a matter of agreement between 
the landlord and tenant that the tenant 
shall pay a!l rates and taxes except the 
land tax ; and sometimes it is agreed that 
the landlord shall pay the sewer rate also. 
If, however, the landlord has undertaken 
to pay the tenant the rates and taxes, and 
fails to do so, the tenant may deduct the 
amount from his rent, or bring an action 
to recover it; but this should be done 
during the current year, and if the tenant 
allows a considerable time to elapse with
out claiming a deduction or bringing an 
action, he will be held to have waived 
his claim to recover them from the land
lord. 

Where a fixed rent has been agreed 
upon, has become due, and is neither paid 
nor tendered, the landlord, with certain 
exceptions, can seize growing crops, any 
kind of stock, goods, or chattels, upon 
the premises, or pasturing any common 
enjoyed in right of the premises, whether 
such things are the actual property of the 
tenant or not; and if the rent remains 
unpaid, he may sell them. It follows 
from this general rule that a landlord 
C'an distrain on the goods of a lodger 
who occupies under his tenant. [D1s
TREss; RENT.] 

As to a surrender of a lease, see STA· 
TUTE OF FRAUDS. 

A forfeiture of a lease may arise either 
by a breach by the tenant of one of those 
conditions which are implied by or at
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t:i.ched to the relation of landlord and 
tenant, as where a tenant disclaims or 
impugns the title of his landlord by ac
kuowledging, for instance, the right of 
property to be vested in a stranger, or 
asserts a claim to it himself, or by a 
breach of a condition which is ~xpressly 
introduced into the lease, the breach of 
which is to be attended with a forfeiture 
of the tenancy, as a condition to pay rent 
on a particular day, to cultivate iu a par
ticular manner, &c. To this head may 
be referred provisoes in a lease for re
entry by the landlord on the doing or 
failure in doing of certain acts by the te
nant, such as the commission of waste, the 
failure to repair, &e. The courts are 
said to be unfavourable to forfeitures; 
therefore, when the lar.<llord has notice of 
an act of forfeiture, or an act which en
titles him to re-enter, he must imme
diately proceed in such a way as to show 
that he intends to avail himself of his 
strict legal right. If after the commis
sion of the act he does anything which 
amounts to a recognition of the tenancy, 
as by the acceptance of rent subsequently 
due, he will have waived his right to 
insist upon the forfeiture. 

A yearly tenancy, where no period of 
notice is agreed on, must be determined 
by a notice to quit at the expiration of 
the current year, given six months previ
ously. In the case of lodgings, the time, 
when less than a year, for which they are 
taken, will be the time for which a notice 
is necessary. Thus lodgings taken by 
the month or week require a month's 
or week's notice. 

The notice to quit need not be in 
writing, though, from the greater facility 
of proving it, a written notice is always 
better. It should distinctly describe the 
premises, be positive in its announce
ment of an intention to quit or require 
possession, be signed by the party giving 
it, and served personally upon the party 
to be affected by it. 

If a teuant, after having given notice 
to quit, continues to occupy, he is liable 
to pay double rent. If he does so, no 
fresh notice is necessary. If he continues 
to occupy after the landlord has given 
him notice, he is liable to pay double 
value for the premises. 

VOL, II. 

At the expiration of the lease, . the 
tenant is bound to deliver up possession 
of the premises ; but if either by special 
agreement or by the custom of the country 
the tenant is entitled to the crops still 
standing on the land, and which arc 
called away-going crops, he may enter 
for the purpose of gathering them, and 
also use the barns and stables for the 
purpose of threshing them. The in-com
ing tenant may also enter during the 
tenancy of the preceding tenant to plough 
and prepare the land. 

As to the recovery of rent by action sec 
RENT. 

If the tenant refuses to deliver the pos
session of the land, the landlord may 
bring an action of ejectment to recover it, 
and the process is simplified by 4 Geo. 
II. c. 28. [HENT, p. 637.] 

By the II Geo. II. c. 19, and 57 Geo. 
III. c. 52, if a tenant, under any lease 
or agreement, written or verbal, thou!!h 
without a clause of re-entry, of lands ~at 
a rack-rent, or rent of three-fourths the 
yearly value, shall be in arrear for half 
a year·s rent, and shall leave the pre
mises deserted and without sufficieut 
distress, any two justices of the county, 
at the request of the landlord, may go 
and visit the premises, and fix on the 
most conspicuous part of them notice iu 
writing on what day, distant fourteen 
days at least, they will return again to 
view the premises; and if on the second 
day no one appears to pay the rent, au<l. 
there is no sufficient distress on the pre~ 
mises, the justices may put the landlord 
into possession, and the lease shall become 
void. These proceedings are subject to 
appeal before the judges of assize for 
the same county at the ensuing assizes. 

By I & 2 Viet. c. i4, where the interest 
of auy tenant of land, &c., at will, or fiJr 
a time less than seven years, liable to thll 
payment either of no rent or a rent of 
less than 2ol. a year, shall have ended 
or been duly determined, and the tenant 
shall refuse to quit, the landlord may 
serve him with a notice, a form for which 
is given in the act, to appear before a 
justice for the county; and if he fails to 
show satisfactory cause why he shouht 
not give up possession, the justices, 011 

proof of the tenancy and of the expiration 
SF 
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of it, may give possession to the landlord. 
If the landlord was not at the time of the 
proceedings lawfully entitled to posses
sion, he will be liable to an action of 
trespass at the suit of the tenant, notwith
standing the act of parliament. 

(Woodfall's Landlord and Tenant ; 
Coote's Landlord and Tenant.) 

TENANT AT SUFFERANCE. 
[ESTATE.} 

TENANT AT WILL. [ESTATE.] 
TENANT FOR LIFE. [ESTATE.] 
TENANT FOR YEARS. [ESTATE; 

LEASE.] 
TENANT IN FEE SIMPLE. [Es-

TATE.] 
TENANT IN TAIL. [ESTATE.] 
TENANT-RIGHT is the name for a 

species of customary estates peculiar to 
the northern parts of England, in which 
border services against Scotland were 
antiently performed before the political 
union of the countries. Tenant-right 
estates were holden of the lord of the 
manor by payment of certain customary 
rents and the render of the services above 
mentioned, are descendible from ancestor 
to heir according to a customary mode 
differing in some respects from the rule 
of descent at common-law, and were not 
devisable by will either directly or by 
means of a will and surrender to the use 
of the same, though they are now made 
devisable by 1 Viet. c. 26, s. 3. Although 
these estates appear to have many inci
dents which do not properly belong to 
villeinage tenure or copyhold, not being 
holden at the will of the lord, or by copy 
of court roll, and being alienable by deed 
and admittance thereon, it has been de
termrne. d that t hey are not f reebold, but 
that they fall under the same p:eneral 
rules as copy hold estates. (Doe d. Heay 
v. Hnntin~don, 4 East, 2i 1.) 

TENDER. A tender is the offer to 
perform some act. In practice it gene
rally consists in an offer to pay money on 
behalf of a party indebted, or who has 
done some injury, to the creditor, or to the 
party injured. 
. A . ten der to t he amount of 40s. may be 
m silver; but beyond that amount it 
must be in gold, or in Bank of England 

If a tender be made of a larger amount 
in silver, or in country bank-notes, and 
no objection be taken at the time to the 
silver or notes, the objection to the tender 
on that ground is waived, and the tender 
is good to the amount to which it is 
made. The money must be produced 
and shown, or the bag or other thing 
which contains it shown to the party to 
whom 1it is intended to be given, nnless 
this is dispensed with by _some d;c.lar~-
tiou or act of the creditor. 1h1s 1s 
insisted upon with such strictness, that 
even though a party tell his creditor that 
he is about to pay him so much, and put 
his hand into his pocket to produce the 
money, yet if the creditor leave the P~ 
sen<'e of the debtor before the money JS 
actually produced, no tender will have 
been made : but if the creditor refuse to 
receive the money mentioned on the 
ground that it is insufficient in amount, 
the actual production of it is not neces· 
sary to constitute a valid te~der. The 
offer must be absolute and without con· 
ditions. An offer of a larger am.ount 
with a request of change; an ofl'.er with 8 

request of a receipt, or on cond1t10n that 
something shall be done on the part of 
the creditor, are not valid tenders; _but 
an offer of a larger sum absolutely with· 
out a demand of change is good. A ten· 
der may be made either to the party 
actually entitled to receive it, or .to ~n 
agent or servant authorised to receive it, 
or to a managing clerk; and a tender 
will not be invalidated even though be
fore it is made the creditor has put thd 
matter into the bands of bis attorney an 
the managino- clerk of the creditor ~e-

P · d · that cir·fuses to receive 1t, an ass1g~s If 
cumstance as bis reason for doing so. d 
the attorney write to the debtor demand· 
ing the money, a tender afterwar~ls ma de 
to him or to his managing clerk is goo '. 
unless at the time when it is made they 
disclaim authority to receive the mofeyf 
A tender ought to be made on be~a~u~· 
the party from whom the m?ney is k' 
if the n"ent appointed by him to nhia .e 

e 15" th n the tender offer a larger sum a th 
authorised to do, the tender will neverh. ~ 
less be goocl for the foll amount to w JC 

notes payable to bearer on demand for any the tender is made. d a 
sum above 5l. (3 & 4 Wm. IV. c. 6.) j If the defendant in an action Pea 1 
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tender, he must state that he has always 
been ready to pay the money, and he must 
also pay it into court. The effect of the 
plea is to admit the existence of the con· 
tract or other facts stated in the declara
tion which form the cause of action in 
the plaintiff. The plea goes only in bar 
of damages. The plaintiff therefore in 
such case can never be nonsuited: but if 
issue is taken on the mere fact whether 
or not the tender has been made, and that 
fact is found for the defendant, it is a good 
defence to the action. 

By various statutes, magistrates, officers 
of excise, &c., are empowered, after no
tice of action to be brought against them, 
to tender amends; and if the amount ten
dered is sufficient, the tender is a defence 
to the action. 

TENEMENT, in its usual and popular 
acceptation, is applied only to houses and 
other buildings; but in its original, proper, 
and legal meaning it includes everything
?fa permanent nature that may be au ob
;ect of tenure, or may be held in the legal 
se~se, whether corporeal or incorporeal. 
It is sometimes applied in a more confined 
sense to objects of feudal tenure; in ge
neral, however, it includes not only land, 
~ut ~very modification of right concern
rng 1t. Thus the word " Liberum tene
ruen~um," frank-tenement, or freehold, is 
applicable not only to lands and other 
solid objects, but also to offices, rents, 
commons, and the like. [ESTATE, TE
NURE.] (Harg., Co. Litt., 154, a. n. 7.) 

TENTHS are the tenth part of the 
yearly value of all ecclesiastical livings. 
They ~ere f?rmerly claimed by the pope; 
and his claim was sanctioned, in this 
country, by an ordinance in the 20th 
r~r of Edward I., when a valuation of all
1".mgs was ma<le, in order that the pope

1mght know the amount of his revenue 
from this source. The possessions after
~ards acquired by the church were not 
hable t? t.he payment of tenths to the pope, 
as a,1.1 llV!ngs continued to be charged ac
cor"ing to, that val t' (C k Lnst.,ua 10n.. o e, 2627 ) 

· \\ hen the authority of the pope
waset' ·hx mgu1s ed at the ReformationH~~ry VII I. transferred the revenu~ 
arising from tenths to the crown and had 
a new 1 · ' b . va uat10n of all the livings, so as to 
u tain the tenth of their true yearly value 

at that time. (36 Hen. VIII. c. 3, s. 
9-11.) By royal grants under l Eliz. c. 
19, s. 2, the Archbishop of Canterbury 
and the Bishop of London were exempted 
from tenths, and were also authorised to 
receive the tenths of several benefices as 
a compensation for certain estates which 
were alienated from their sees. By the 
6 Anne, c. 24, all benefices were dis
charged from the payment of tenths 
which, at that time, were under the an
nual value of 50/., except those of which 
the tenths had previously been granted 
by the crown to other parties. There are 
also some other special exemptions. At 
the present time, out of l 0,498 benefice~; 
with and without cure of souls, there are 
4898 which remain liable to tenths. 
(Parl. Rep. First-Fruits and Tenths, 
1837, No. 384.) Queen Anne gave up 
the revenue arising from tenths, as well 
as from first-fruits, which had been en
joyed hy her predecessors since the He
formation, and by act 2 and 3 of her 
reign, c. 11, assigned it to the augmenta
tion of poor livings; for which purpose she 
erected a corporation by letters patent in 
1704 to administer the funds, called the 
Governors of Queen Anne's Bounty. This 
act declared that episcopal sees and liv
ings not exempted should continue to pay 
in such rates and proportions only as 
heretofore, or according to the valuation 
of Henry VIII., commonly known as 
the " King's Books." Tenths under the 
act l Viet. c. 20, are collected by the 
Treasurer of the Governors of Queen 
Anne's Bounty. Payment is enforced by 
Exchequer process, when not duly made, 
and the treasurer is required to give no
tice of arrears within one month after the 
proper time of payment. In case of a 
living being vacated, the Exchequer is 
empowered by act 26 Hen. VIII. c. 3, s. 
18, to recover arrears of tenths, not only 
from the executors and administrators, 
but also from the successor of the last in
cumbent. (2 Burn's Ecclesiastical Law, 
9th ed., pp. 273-295.) lBENEFICE; FrnsT
FRmTs.J 

TENUHE. The general nature of 
tenure and its origin and history in Eng
land are explained in the article FEt:DAL 
LAW. A few remarks may be mu.de 
here on tenure as at present exi,ting l'Y 

3F2 
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the law of England, for which purpose a 
short recapitulation is necessary. 

All land was and is held of the king 
either mediately or immediately. All 
tenures were distributable under two 
general heads, according as the services 
were free or base; and consequently 
there was the general division of tenures 
into Frank-tenement or free-holding, and 
Villeinage. The act of Charles II. ( 12 
Car. II. c. 24) abolished military ten
ures, which were one kind of free ser
vices, and changed them into the other 
species of free services, name! y free and 
common socage. Thus one tenure in 
socage was established for all lands held 
by a free tenure, which comprehended all 
lands held of the king or others, and all 
tenures except tenures in frankalmoigne, 
copyhold, and the honorary services of 
grand-serjeanty; and it was enacted by 
the same act that all tenures which should 
be created by the king in future, should 
he in free and common socage. It is par
ticularly provided in the act which abo
lishes military tenures, that it shall not 
alter or change any tenure by copy of 
court-roll, or any services incident thereto, 
not take away the. honorary services of 
grand-serjeanty, other than charges inci
dent to tenure by kuights' service. 

Thus it appears that tenure is still a 
fundamental principle of the law relating 
to land in England, 

All land in England which is in the 
hands of any layman is held of some 
lord, to whom the holder or tenant owes 
some service. It is by doing this service 
that the tenant is entitled to hold the 
land : bis duty is a service, and the right 
of the lord is a Seiguory. The word 
tenure comprehends the notion of this 
duty and of this right, and also the laud 
in respect of which the duty is due: the 
land is a Tenement. As already ob
ser".ed, all. land is held ei!her mediately 
or immediately of the kmg; and ulti
mate)y all land is held of t.he king. He 
who 1s the owner of land m fee simple 
which is the largest estate that a ma~ 
can have in land, is not absolute owner: 
he owes services in respect of his fee (or 
fief)? and the _seigi;iory of ~he lord al ways 
subsists. This se1gnory 1s now of less 
l'~lue than it was, but still it subsists, 

The nature of the old feud was this: the 
tenant had the use of the land, but the 
ownership remained in the lord; and 
this is still the case. The owner of a fee 
has in fact a more profitable estate than 
he once had; but he stiII owes services, 
fealty at least, and the ownership of the 
land is really in the lord and ultimately 
in the king. For all practical purposes 
the owner's power of enjoyment is as 
complete as if bis land were allodial; but 
the circumstance of its not being allodial 
has several important practical conse
quences. 

No land in England can be without an 
owner. If the last owner of the fee has 
died without heirs, and without disposing 
of his fee by will, the lord takes the la~d 
by virtue of his seignory. If la~d is 
aliened to a person who has ~ ca~ac1ty to 
acquire but not to hold Jan~ m Englan?, 
the king takes the land; tins happen~ m 
the case of lands being sold to an alien. 
If a man commits treason, his free~old 
lands are liable to be forfeited to the krng, 
and his copyhold estates to the lord of 
the manor, in the form and un~er t~e 
limitations and conditions explained Ill 
LAW, CnIMINAL, p. 183. lfa man com· 
mits a felonv his freehold and copyhold 
lands are s~bject to forfeiture in th_e 
manner stated in LAW, CnrnrNAL, P· lS>f 
These forfeitures are consequences 0 

tenure. e-
The case of church lands seems som 

thing peculiar. They are ~eld by tenu~ 
though no temporal services are _du · 
This is the tenure in frankalmoigne, 
which is explained under FRAN!UL
MOIGNE. • e.t· 

Tenure in frankalmoigne is now f 
actly what it was before the 12~ d 
Charles I I. was passed. Church .an 

5 

then which are held in frankalrooigne, 
owe 'no temporal services, but they ~we 
spiritual services, and the !or~d~f d : 
they are held ~ust be .con~1 ere .stenl 
owner. And this concluswn is consi by 
with and part of the Jaw. of tenu:~jout 
which no land in England JS ever WI/ 

an owner. Church land differs r~:e 
land held by laymen in this, tha~ to 
beneficial ownership can never reve of 
the lord for all spiritual persons ahre a. 
the nat~re of corporations, and w en 
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parson dies, the corporation sole (as he is 
termed by an odd contradiction in terms) 
is not extinct, and it is the duty and right 
of some definite person to name a succes
sor. It is stated by Blackstone (i. 4 70) 
that" the law has wisely ordained that 
the parson, quatenus parson, shall never 
d~e any m?re than the king, by making 
hnn and his successors a corporation; by 
which means all the original rights of the 
p<trsonage are preserved entire to the 
successor : for 'the present incumbent and 
his predecessors who Ii ved seven centuries 
ago, are in law one and the same person." 
But notwithstanding this ingenious at
tempt to make one man, together with 
oth~rs not ascertained, a corporation, 
which term means one juristical person 
composed of more than one natural 
person, the difficulty really is, that when 
a parson dies, there is no person who has 
a legal ownership of the land until a suc
~essor is appointed, if Blackstone's theory 
IS true. The comparison of the case of a 
parson with that of the king is unapt, for 
the successor to a deceased kin"' is ascer
tained by the death of his pr~decessor ; 
but the successor of a parson is generally 
ascertained by the will of some other 
person being exercised, and till the per
son entitled to appoint a parson has 
named one, and he has been duly insti
tuted, the lands of the church have no 
le~! owner, unless the lord is the owner. 
'.fh1~ seig;iory may be worth nothing, but 
it still exists. The difficulty may indeed 
be. solved without the supposit10n of a 
~e1gnory still existing, and in the follow. 
mg manner. There is succession in the 
case of one parson succeeding another, 
for which the notion of a corporation is 
~ot ~ecessary. The notion of succession 
is this: the right which is the object of 
the. succession, continues the same ; the 
subiect, that is the person, changes. In 
order to constitute strict succession, the 
new ownership or right must begin at the 
moment when the former ceases, and the 
new ownership or right is derived from 
~?d founde!1 .on a former ownership or 
ight. This 1s the case of succession to 

the crown, and also of the heir-at-law 
s~cceeding to real property. In the case
J:· a ~arson, when a new one is appointed, 

is right by a fiction at law commences 

at the time when his predecessor's right 
ceased, though an interval has elapsed 
between the time of his predecessor's 
death and his own appointment ; and this 
was the doctrine which the Homans 
applied to the case of a heres who did not 
take possession of the hereditas till some 
time after the death of the testator or 
intestate. This subject is discussed by 
Savigny, System des Rvmischen Rechts, 
&c., vol. iii. When then the parson dies, 
the freehold may, according to this doc
trine, be considered to be in abeyance till 
the appointment of his successor, one of 
the few instances in the English law in 
which it is said that a freehold estate can 
be in abeyance. 

No seignory, in the sense above ex
plained, can now be created except by 
the king. It was enacted by the statute 
Quia Emptores ( 18 Edw. I. c. 1 ), that all 
feoffments of land in fee simple must be 
so made that the feoffee must hold of the 
chief, that is, the immediate lord of the 
aliening tenant, by the same serv_ices ?Y 
which the tenant held. All se1gnones 
exist now which existed at the time when 
the statute of Quia Emptores was passed. 
A lord may release the services to a 
tenant; but it would be consistent that the 
kinn- could not release the services due to 
him

0 
for if that were the case land might 

bec~me allodial, and on the death of a 
person without heirs t~ere ;iii~ht be. land 
without an owner, which JS mcons1stent 
with the fundamental principles of law 
relating to English land. Still it !s 
said that the king can release to his 
tenant all services, and yet that the tenant 
holds of him. By this assumption of a 
still subsisting tenure the consequence 
above mentioned is avoided. 

Tenure of an imperfect kind ma~ be 
created at present. W?e~ever a particu
lar estate is created, it JS held of t~e 
reversioner by an imperfect tenure : this 
is the common case of landlord and 
tenant. If no rent or other servic~s are 
reserved from the tenant of the partI~nlar 
estate for life or years, the tenure 1~ by 
fealty only, and he may be requ:red 
to take the oath of fealty. But t~e right 
of the reversioner to whom services .are 
due is solely incident to th~ reve_rsH~n, 
and is created at the same time with Jt. 
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The perfect tenure originated in the pure 
feudal system, in which the seignory of 
the lord was the legal ownership of the 
land, and the tenant owed his services for 
the enjoyment of it. The only perfect 
tenure now existing is Socage tenure, the 
services of which are certain. and con
sist, besides fealty, of some certain annual 
rent. [SoCAGE.] 

The right of wardship was one of the 
incidents to military tenures. The lord 
had a right to the wardship of his infant 
tenant until he was twenty-one years of 
age; and this right was in many respects 
prejudicial to the interests of the heir. 
This right was abolished with the aboli
tion of military tenures. The right of 
guardianship to an infant tenant in socage 
only continues to the age of fourteen; 
but the act of Charles II. (12, c. 24) 
gave a father power by deed or will, 
executed as the statute prescribes, to 

. appoint a guardian to any of his children 
till their full age of twenty-one, or for 
any less time. (See I Viet. c. 26.) The 
guardian in socage was the next of kin 
to the heir, and he was chosen from that 

.line, whether paternal or maternal, from 
which the lands had not descended to 
the heir, and consequently such guardian 
could never be the heir of the infant. 
This wardship then had no relation to 
tenure. 

If the services due in respect of a per
fect tenure are not rendered by the tenant 
to the lord, he may distrain, that is, take 
any chattds that are on the land in re
spect of which the services are due; and 
an imperfect tenure so far resembles a 
perfect one, that a reversioner can dis
train for the services due from the tenant 
of the particular estate. 

A right still incident to a seignory such' 
as a subject may have is that of escheat, 
which happens when the tenant iu fee 
simple dies without leaving any heir to 
the land, and without having incurred 
any forfeiture to the crown, as for 
treason. Such a right exists by virtue of 
a seignory created before the statute of 
Quia Emptores. It has been observed 
that the acquisition by escheat is not a 
purchase, because the escheated land de
scends as the seiguory wonld have de
scended. Forfeiture is another right 

incident to a seignory, and it may happen 
in consequence of any act by which the 
tenant breaks his fidelity (fealty) to his 
lord of w horn he hokls. It therefore 
extends to other cases than treason and 
felony. This subject is explained under 
FoRFEITt;RE, and TENAJ\T AND LASD

LORD. When lands are forfeited to 
the king for treason, or to the lord for 
felony, the tenure is extinguished; ar.d 
generally, in whatever way lands come 
to the king or lord, the tenure is of 
necessity extinguished. If lands e~he~t 
to the king, he may grant them agam m 
fee simple. 

The nature of tenure will be better 
understood hy cousultiug the following 
articles : COPYBOLD; FEUDAL SYSTEM j 

MANOR; HENT. 
TEm\I. The law Terms are those 

portions of the year during which the 
courts of common Jaw sit for the despatch 
of bnsiness. IJ'hey are four in number, 
and are called Hilary Term, Easter Term, 
Trinity Term, and Michaelmas T~rm: 
they take their nam~s fr?m tho?e festivals 
of the Chnrch which immediately pre
cede the commencement of each. Va
rious acts of parliamen~ have been ~assed 
relative to the regnlat10n of t~1e 1erms. 
The statute which now deterilllnes them 
is the 11 Geo. IV. & l Wm. IV. c. 70, 
amended by I '\Vm. IV. c. 3, ~hich en· 
acts that Hilary Term shall begin on the 
11th and end on the 31st of January i 
Easter begin on the 15th ~f Apri! and end 
on the 8th of l\Iay; Trimty begm on thf 
22nd of May and end on the 12th 0d 
June ; Michaelmas begin on the 2ud an 
end on the 25th of November. Monday 
is in all cases substituted for Sund~y wrn 
the first day of Term falls o.n ?nn a~h 
During Term four judges sit Ill ea 
court, and are occupied in decidiug pure

· I h · tervenmatters of law only, wit 10ut t e lll. h 
tion of a jury. The fifth judge ID e~c 
court sometimes sits alone to detenume 
matters of smaller importance or to 
try causes at Nisi Prins. By the 613

{ 
tute I & 2 Viet. c. 32, the courts . 0 

common law are empowered, npon giv· 
ing notice, to hold sittii:gs o.ut of r: 
for the purpose of d1sposwg . 0 db 
business then pendin" and undecide e-d 

· ·"· ductefore them. These sittings are con 
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in the same manner as those during the I quently placed in the parish chest. If a 
Term, except that no new business is 
introduced. The period during which 
they have the power to do this is re
stricted to " such times as are now by 
law appointed for holding sittings at 
Nisi Prius in London and Westminster." 
.These times are appointed by 1 Wm. IV. 
c. 70, s. 7, and consist of" not more than 
twenty-four days, exclusive of Sundays, 
after any Hilary, Trinity, and Michael
mas Term, not more than six days, ex-
elusive of Sundays, after any Easter 
Term, to be reckoned consecutively after 
such Terms." The judges are also em
powered by the same section to appoint 
such day or days as they shall think fit 
for any trial at bar (that is, a trial before 
four judges of the court), and the time so 
appointed, if in vacation, is for the pur
poses of the trial to be deemed a part of 
the preceding Term. 

There is also a provision which enables 
t?e judges, with the consent of the par
ties, to appoint any time not within the 
twenty-four days for the trial of any 
cause at Nisi Prius. The sittings during 
these. t~enty-four and six days are called 
the s1t.tmgs after Term, and are held for 
the trials of causes at Nisi Prins for 
London and Westminster, which places 
do ~ot form part of any of the circuits. 
S1tt1ugs at Nisi Prins are also held for 
the. same purpose before single judges 
durmg Term time, but no special jury 
cases are taken within the Term. (Spel
man, Of the Terms; 3 Blackstone's Com., 
275.) 

TERM OF YEARS signifies the es
tate and interest which pass to the person 
to whom an estate for years is granted by 
the owner of the fee. (EsTATE.] 

T.ERIUEH, from the French word 
terrier, a land-book, a register or survey 
of lands. Those best known in this coun
try are the ecclesiastical terriers made 
nuder the provisions of the 87th canon. 
They c.onsist of a detail of the temporal 
possessions of the church in the parish. 
fhey ought to be signed by the parson, 

terrier is proved to be produced from the 
proper custody, and therefore may be pre
sumed to be genuine, it is in all instances 
evidence against the parson. In those 
instances where it has been signed by 
churchwardens elected by the parish or 
by the inhabitants, it is also evidence 
against the inhabitants generally; even 
against those occupying lands other than 
the lands occupied by the inhabitants who 
J>igned it. The questions in respect of 
which a terrier is generally employed as 
evidence are those relating to the glebe, 
tithes, a modus, &c. (Starkie, On Ei-1.-. 
deuce.) . 

TEST ACT. (EsTABLISHED CHURCH; 
NoNCONFORMITY,] 

TESTAMENT. [WILL.] 
TESTE OF A WRlT. (WRIT.] 
TESTIMONY. [EVIDENCE.] 
THEATRE. Before the reign of Eli

zabeth theatrical representations appear 
to have been subject to no legal restraint 
beyond the liability of those who con
ducted them to the vagrant laws. 

But, although players, as Sll;ch! we~e 
subject to no general legal restnct10ns, 1t 
is probable that the practice of granting 
licences from the crown to such persons 
prevailed as early as the reign of Henry 
VIII. The earliest theatrical licence 
from the crown now extant is that 
granted by Queen Elizabeth, in 1574, to 
James Burbage and four other persons, 
"servants to the Earl of Leicester," which 
contains a proviso that the performances 
thereby authorized, before they are pub
licly represented, shall be seen and al
lowed by the queen'smasteroft~erevels; 
a stipulation analogous to the h~ence. of 
the lord chamberlain under the L1censmg 
Act at the present day. These licences 
from the crown were originally noth~ng 
more than authorities to itinerate, wh.1ch 
exempted strolling players from bemg 
molested by proceedings taken under the 
Jaws or proclamations against va11rants, 
and also superseded .the necessity of 
licences from local magistrates. . 

and are sometimes also signed by the Although theatrical representat;ons 
c.hurchwardens and some of the substa1i- became much more general m the reigns 
tial inhabitants of the parish. Their Iof James I. and Charles I.! no la'."s were 
proper place of custody is the bishop's or enacted for their regulation, with ~he 
archdeacon's registry: a copy also is fre- exception of the stat. l Car. I. c. 1, which 
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suppressed the performance of" interludes 
and common plays" upon the Lord's Day. 
An ordinance of the Long Parliament, in 
1648, was directed to the suppression of 
all stai;e-plays and interludes, but though 
occasionally enforced with much rigour, 
it failed to abolish these entertainments. 
The stat. 12 Ann. stat. 2, c. 23, in general 
terms, classed players of interludes as 
rogues and vagabonds ; but the stat. 10 
Geo. II., c. 28, s. 1, expounded the former 
statute, by enacting that "every person, 
who should for hire, gain, or reward, act, 
represent, or perform any play or other 
entertainment of the stage, or any part 
tkerein, if he shall not have any legal 
settlement where the offence should be 
committed, without authority by patent 
from the king, or licence from the lord 
chamberlain, should be deemed a rogue 
and vagabond within the stat. 12 Ann." 
This provision is now repealed by the stat. 
5 Geo. IV. c. 83, and players as such, 
whether stationary or itinerant, are, at 
the present day, not amenable to the Jaw 
as rogues and vagabonds. By the 2nd 
section of the above statute, 10 Geo. II. 
c. 28, which, with the exceptions just 
mentioned, is still in full operation, and 
forms the law of the metropolitan thea
tres, it is enacted generally, that "every 
person who shall, without a patent or 
licence, act or perform any entertainment 
of the stage for hire, gain, or reward, 
shall forfeit the sum of 50l." By the 3rd 
section it is declared, that " no person 
shall for hire, gain, or reward act, per
form, or represent auy new interlude, 
tragedy, comedy, opera, play, farce, or 
other entertainment of the stage, or any 
parts therein; or any new act, scene, or 
other part added to any old interlude, 
tragedy, comedy, opera, plav, farce, or 
other entertainment of the stage, or any 
new prologue or epilogue, unless a true 
copy thereof be sent to the lord cham
berlain of the king's household for the 
time being, fourteen days at the least before 
the acting, representing, or performing 
thereof, together with an account of the 
play-house or place where the same shall 
be, and the time when the same is first in
tended to be first acted, represented or 
performed, signed by the master or ~a
nager.'' The 4th section authorizes the 

lord chamberlain to prohibit the perform· 
ance of any theatrical entertainment, and 
subjects the persons infrinrring this pro
hibition to a penalty of 50r., and the for
feiture of their patent or licence. The 
5th section provides that " no person 
shall be authorized by patent from the 
crown, or licence from the lord cbai;nber· 
Jain, to act, represent, or perform for hire 
or reward, any interlude, tragedy, co1~e
dy, opera, play, farce, or other entertam· 
rnent of the stage, in any part of Great 
Britain, except in the city of Westminst~r 
and within the liberties thereof, and m 
such places where the king shall person· 
ally reside, and during such reside~~ 
only." The 7th section enacts, that 1f 
any interlude, tragedy, comedy, opera, 
play, farce, or other entertainment of th·e 
stage, or any act, scene, or part thereof, 
shall be acted, represented, or pe!·formed 
in any house or place where wrne. ale, 
beer, or other liquors shall he sold or 
retailed, the same shall be deemed to be 
acted, represented, and per~ori;ned for 
gain, hire, and reward." 'Y1thm a few 
years after the passing of this act of par· 
liament, the clause which restricted the 
power of granting patents by the cro~n 
to theatres within the city of Westnnn· 
ster and places of royal residenc~, was 
found to be productive of inconvemence; 
and special acts of parliament were passe.d, 
which exempted several large town~, ID 

which such entertainments were desired, 
from the operation of that clarue, a;d 
authorized the king to grant letters or 
establishing theatres in such places. ln

h. k" d occurstances of statutes of t is ·rn Ill 
with respect to Bath, in .stat. S Ge?· ~ 
c. 10; with respect to Liverpool, in th 
stat. 11 Geo. III. c. 16; and with res~ct 
to Bristol in the stat. 18 Geo. III. c. · 

A further relaxation of the rule est 
blished by the stat. 10 Geo. II. c. 28• or 
the regulation of theatrical performanm'. 
was etfocted by the statute .2s Geod not 
c. 30, in favour of places which coul , _ 
be expected to bear the expense ~f a · pe
cial act of parliament. By this latter 
statute, the justices of the peace a.t gJn~ 
ral or quarter sessions are authorize 

ch tralicense the performance o f any su 1 ·s, 
gedies comedies, interludes, operas, Pay t 
or far~es as are represented at the paten 
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or licensed theatres in Westminster, or as 
have been submitted to the Lord Cham
berlain, at any place within their juris· 
diction not within 20 miles of London, 
Westminster, or Edinburgh, or 8 miles 
of any patent or licensed theatre, or 10 
miles of the king's residence, or 14 miles 
of either of the universities of Oxford or 
Cambridge, or 2 miles of the outward 
limits of any place having peculiar juris
diction. 

The penalties imposed by the stat. 10 
Geo. II. c. 28, being found in practice 
insufficient to prevent the performance of 
theatrical entertainments without licence, 
and great evils being alleged to follow 
from the resort of the lower orders in Lon
~on to such entertainments, the legislature, 
m the year 1839, gave additional powers 
t? the metropolitan police for their preven· 
t10n. By the 4uth section of the stat. 2 
& 3 Viet. c. 4 7, "the commissioners of 
police are empowered to authorize a su
perintendent, with such constables as he 
may think necessary, to enter into any 
house or room, kept or nsed within the 
metropolitan police district for stage 
plays or dramatic entertainments, into 
which admission is obtained by payment 
of money, and which is not a licensed 
theatre, and to take into custody all per
sons who shall be found therein without 
lawful excuse." The same clause enacts 
that ~every person keeping, using, or 
knowingly letting any house or other 
tenement for the purpose of being used as 
an unlicensed theatre, shall be liable to a 
penalty of 20l., or, in the discretion of 
the magistrate, may be committed to the 
House of Correction, with or without 
hard labour, for two calendar months; 
and ~ver:i: person performing or being 
t?erem without lawfnl excuse shall be 
liable to a penalty of forty shillings." 

The 3 & 4 Wm. IV. c. 15, and 
subseq~ent acts, regulate property in 
dra1nat1c compositions. [COPYRIGHT, p.
642.] 

THEFT. [LAw, CnrnINAL.] 
THEODOSIAN CODE. (CoNSTI

TUTroNs, ROMAN, p. 621.) 
THIRTY-NI NB ARTICLES. [EsTA-

BLISHEn CHURCH.) . 

THREATENING LETTERS.(LAW, 
BlMINAL, p. 194.) 

TIMBER TRADE. (TAx, TAXA
TION.] 

TIN TRADE. [MINES.] 
TITHES are the tenth part of the in

crease yearly arising and renewing from 
the profits of lands, the stock upon lands, 
and the personal industry of the inhabit
ants, and are offerings payable to the 
church, by law. Under the Jewi~h sys
tem, the tenth part of the yearly increase 
of their goods was due to the priests. 
(Numbers xviii. 21 ; Deut. xiv. 22 ; 
Levit. xxvii. 30, 32.) 

In the earliest ages of the Christian 
church, offerings were made by its mem
bers at the altar, at collections, and in 
other ways; and such payments were en
joined by decrees of the church, and 
sanctioned by general usage. For many 
centuries, however, they were voluntary. 
But when the church had increased in 
power, and began to number amongst its 
members many who adhered to it because 
it was the prevailing religion, it was 
found necessary to enforce certain fixed 
contributions for the support of the mi
nisters of religion. The church relied 
upon the example of the Jews, and 
claimed a tenth. Meanwhile, the con
version of temporal princes to Christian
ity, and their zeal in favour of their new 
faith, enabled the church to obtain the 
enactment of Jaws to compel the payment 
of tithes. In England, the first instance 
of a Jaw for the offering of tit.hes was 
that of Otla, king of Mercia, towards 
the end of the eighth century. He first 
gave the church a civil right in tithes, 
and enabled the clergy to recover them 
as their legal due. The law of Offa was 
at a later period extended to the whole of 
England by Kin~ Ethelwulph. (Prideaux, 
On Tithes, 167.) . 

At first, though every man was obliged 
to pay tithes, the particular church or 
monastery to which they should be paid 
appears to have been left to his own op
tion In the year 1200, however, Pope 
Iun~cent Ill. directed a decretal epistle 
to the archbishop of Canterbury, in which 
he enjoined the payment of tithes to the 
parsons of the respective paris~es. This 
parochial appropriation of tithes has 
ever since been the law of England. 
(Coke, 2 l11st., C41.) C
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The tithes thus payable were of three 
kinds-pr£Pdial, mixed, and personal. 
PrtEdial tithes are such as arise immedi
ately from the ground, as {/;rain of all 
sorts, fruits, and herbs. .ft'Iixed tithes 
arise from things nourished by the earth, 
as colts, calves, pigs, lambs, chickens, 
milk, cheese, and eggs. Personal tithes 
are paid from the profits arising from the 
labour and industry of men engaged in 
trades or other occupations; being the 
tenth part of the clear gain, after deduct
ing all charges. (Watson, On Tithes, c. 
49.) It is sometimes stated that personal 
tithes seem to have been generally com
muted for the more moderate tribute of 
Easter Offerings ; unless in fishing-towns, 
or other places where peculiar circum
stances have caused a continuance of the 
primitive usages. (Burton, Compend. ef 
the Law qf Real Property,§ l l i3.) 

Tithes are further divided into great 
and small. The great tithes. consist of 
corn, hay, wood, &c.; the small tithes 
consist of the prredial tithes of other 
kinds, together with mixed and personal 
tithes. This distinction is arbitrary, and 
not dependent upon the relative value of 
the different kinds of tithe within a par
ticular parish. Potatoes, for instance, 
grown in fields, have been adjudged to 
be small tithes, in whatever quantities 
planted (Smith v. Wyatt, 2 Atk., 364), 
while corn and hay in the smallest portions 
still continue to be treated as great tithes. 
The distinction is ofmaterial consequence, 
as great tithes belong, of right, to the 
rector of the parish, and small tithes to 
the vicar. 

No tithes are paid for quarries or 
mines, because their products are not the 
increase, but are part of the substance 
of the earth. There may, however, be 
tithes of minerals by custom. Neither 
are houses, considered separately from 
the soil, chargeable, as having no annual 
increase. By the common law of Eng
land no tithe is due for wild animals 
such as fish, game, &c. ; but there are 
local customs by which tithe has been 
paid from such things from time imme
morial, and in those places such custom
ary tithes may be exacted. Tame ani
mals, kept for pleasure or curiosity are 
also exempt from tithes. . ' 

Tithes were originally paid in kind, 
that is, the tenth wheat-sheaf, the tenth 
lamb or pig, as the case might be, be
longed to the parson of the parish as his 
tithe. The inconvenience and vexation 
of snch a mode of payment are obvious, 
but no attempt had been made in this 
country, till very recently, to introduce 
a general improvement in the mode of 
collection. The inconvenience of paying 
tithes in kind must long since have been 
felt, and certain modes of obviating it 
were occasionally practised. Sometimes 
the owner of land would enter into a 
composition with the parson or vicar, 
with the consent of the ordinary and the 
patron of the Jiving, by which certain 
land should be altogether discharged from 
tithes, on conveying other land for the use 
of the church, or making compensation. 
In other words, the owner of the land pur· 
chased an exemption from tithes. Such 
arrano-ements between landowners and the 
church were recognised by Jaw; but it was 
found that they were often injurious to the 
church by reason of an insntlicient valu.e 
bein<> given for the tithes. The acts I Eh· 
zabeth, c. 19, and 13 Elizabeth, c. 10, were 
accordingly passed, which disabled arch· 
bishops, bishops, colleges, deans, chapters, 
hospitals, parsons, and vicars, from mak· 
ing any alienation of their property for a 
longer term than twenty-one. years or 
three Jives. In order to establish an ex· 
emption from tithes on the ground of a 
real composition, it is therefore necessary 
to show that such composition had b.een 
entered into before the statutes of Eliza
beth. Since that time compositions have 
rarely been made, except nn~er the au· 
thority of private acts of parliament. 

Another method of avoiding the pay
ment of tithes in kind was hy a modus 
decimandi commonly called a modu!· 
This consists of any custom in a ~arti· 
cnlar place, by which the ordmary 
mode of collecting tithes has been .super
seded by some special manner of tithing. 
In some parishes the custom has pre· 
vailed, time ont of miIJd, of paying acer· 
tain sum of money annually for every acre 
of Iiind, in lieu of ti th es. In others, d 
smaller quantity of produce is given, an 
the residue is made up in Jabour, as eve~ 
12th sheaf of wheat instead of the lOt 
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but to be housed or threshed by the 
tithe-payer. 

A large portion of the land of Eng
land and Wales is ti the-free from various 
causes. Some has been exempted under 
real composition, as already explained, 
and some by prescription, which sup
poses a composition to have been for
merly made. The most frequent ground 
of exemption is that the land once be
longed to a religious house, and was there
fore discharged in following manner :-All 
abbots, priors, and other heads of religious 
hom:es, originally paid tithes from the 
lands belonging to them, until Pope 
Paschal II. exempted all spiritual persoBS 
from paying tithes of lands which were 
in their own hands. This general dis
charge continued till the time of King 
Henry II., when Pope Adrian IV. re
strained it to the three religious orders of 
Cistercians, Templars, and Hospitalers, 
to whom Pope Innocent III. added the 
Pramonstratenses. These four orders, 
on account of their exemption, were 
commonly called the privileged orders. 
The Council of Lateran, in 1215, further 
restrained this exemption to lands in the 
occ~pation of those religious orders of 
which they were in possession before that 
council. Bulls were, however, obtained 
for discharging particular monasteries 
from the payment of tithes, which would 
not. otherwise have been exempt; by 
which means much land has been ever 
since tithe-free. Another mode by which 
lands helo~ging to religious houses be
came not liable to the payment of tithes 
was that of unif.11 ef possession; as 
where the lands and the rectory belonged 
to the same establishment, which would 
not, of course, pay tithes to itself. Yet 
the l~nds "'."ere not absolutely discharged 
hr th!s umty of possession, for, upon any 
d!sumon, the payment of tithes was re
vived; so that the union only suspended 
.the payment. The act 31 Hen. VIII. c. 
13, which dissolved several of the reli
gio~1s houses, continued the discharge of 
their lands from tithes, though in the 
possession of the king or any other per· 
son by grant from the crown; and, in 
consequence of this, the lauds of many 
laymen which were granted by the 
.crown are tithe-free, and the right to 

tithe and the property in many rectories 
are vested, in laymen. Many monas
teries had previously been dissolved by 
act of parliament, but as no such clause 
as that contained in the 31 Hen. VIII. 
had been introduced into other acts, the 
lands of the monasteries dissolved by 
them became chargeable with tithes. 

'.Ve have stated enough concerning the 
nature of tithes and the various circum
stances affecting them, to show how com
plicated must be the Jaws, and how en
tangled the interests of different parties 
who had to pay or to receive them. The 
payment of tithes in kind has been a 
cause of constant dispute between cler
gymen and their parishioners. With the 
best intentious on both sides, the very 
nature of tithes is such, that doubts and 
difficulties must arise between them; and 
even where there is no doubt, the form and 
principle of payment are odious and dis
couraging. The hardships and injustice 
of tithes upon the agriculturist are well 
described by Dr. Paley:-" Agriculture 
is discouraged by every constitution of 
landed property which lets in thm.e who 
have no concern in the improvement to a 
participation of the profit; of all institu
tions which are in this way adverse to 
cultivation and improvement, none is so 
noxious as that of tithes. A claimant 
here enters into the produce who con
tributed no assistance whatever to the 
production. When years perhaps of care 
and toil have matured an improvement; 
wheu the husbandman sees new crops 
ripening to his skill and industry; the 
moment he is ready to put his sickle to 
the grain, ~e finds hiJ!'self compelle~ 
to divide his harvest with a stranger. 
(}.[oral and Political l'hilusophy, chapter 
xii.) . . . I .. 

If tithes then be m prmc1p e an miu
rious and restrictive tax upon agriculture, 
and if the mode of collection be vexatious, 
it became the duty of a legislature to 
provide a remedy for these evils. J;lnt 
tithes are unlike any other tax, winch 
beino- found injurious to the state, may be 
rem;ved on providing others. They are 
not the property of the state: they are 
payable not only to spiritual persons, but 
to lay impropriators; they. have been. the 
subject of innumerable private bargams; 
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land has been sold at a higher price on 
account of its exemption from tithe; the 
value of the patronage of the greater 
portion of the livings of this country is 
dependent upon the existing liability of 
laud to tithes; in short, the various rela
tions of society have been for centuries so 
closely connected with the receipt and 
payment of tithes, that to have abolished 
them would have been injustice to many, 
and no advantage to the community; for 
the whole profit would immediately have 
been enjoyed by those whose lands were 
discharged from payments to which they 
had al ways been liable, and subject to 
which they had most probably been pur
chased. 

As for these reasons the extinction of 
tithes was impracticable, a commutation 
of them has been attempted and has been 
found most successful. Dr. Paley, who 
saw so clearly the evils of tithes, himself 
suggested this improvement. "No measure 
of such extensive concern appears to me 
so practicable, nor any single alteration 
so beneficial, as the conversion of tithes 
into corn-rents. This commutation, I am 
convinced, might be so adjusted as to 
secure to the tithe-holder a complete and 
perpetual equivalent for his interest, and 
to leave to industry its full operation and 
entire reward." (JJ:loral and Political 
Philosoph!j, chapter xii.) This principle 
of commutation was first proposed to be 
applied by the legislature to Ireland, In 
addition to the common evils of a tithe 
system, that country was labouring under 
another. The mass of the people, who 
are Roman Catholics, were paying tithes 
to a Protestant clergy. Resistance to the 
payment of tithes had become so general 
that a commutation was deemed absolutely 
necessary for the safety of the church of 
Ir~land. It was recommended by com
nuttees of both houses of parliament in 
1832, but not finally carried into effect 
until 18:38. 

The statutes for the general commu
tat!on of tithes in England are the 6 & 7 
Will. IV. c. 71, the 7 Will. IV. and 
1 Viet. c. 69, the l & 2 Viet. c. 64, the 
2 & 3 Viet. c. 32, and the 5 & 6 Viet. 
c. 54. Their object is to substitute a rent
char$'e, payabl~ in money, but in amount 
varyrng accordmg to the average price of 

com for seven preceding years, for all 
tithes, whether payable under a nwdus or 
composition, or not. A voluntary agree· 
ment between the owners of the land and 
of the tithes was first promoted, and in 
case of no such agreement, a compulsory 
commutation was to be effected by com· 
missioners. In case of dispute, provision 
was made for the valuation and apportion· 
ment of tithe in every parish. The rent· 
charge was to be thus calculated: the 
comptroller of corn returns is requi~ed 
to publish in January the average price 
of an imperial bushel of British whea4 
barley, and oats, computed from the 
weekly averages of the corn returns 
during seven preceding years. Every 
rent-char•re is to be of the value of such 
number of' imperial bushels and decimal 
parts of an imperial bushel of whea~ 
barley, and oats, as the same would have 
purchased at the prices so ascertained and 
published, in case one-third of such rent· 
charge had been invested in the purchase 
of wheat, one-third in barley, and the 
remainder in oats. For example, suppose 
the value of the tithe of a parish to have 
been settled by agreement or ~y award at 
300l., and that the average price of wheat 
for the seven preceding years had been 
l Os. a bushel, of barley 5s., and of oats 
2s. 6d.; the 300l. would then represent 
200 bushels of wheat, 400 bushels of 
barley, and 800 bushels _of oats. How· 
ever much the average pnces of corn m~y 
fluctuate in future years, a sum equal 1'} 

value to the same number of bushels o 
each description of corn, according to 
such average prices, will be pa}:able to 
the tithe-owner and not an unvarymg sum 
of 3001. The' quantity of corn is ~xed, 
but the money payment to _the tithe· 
owner varies with the septennial average 
price of corn. Land not exceeding 20 
acres may also be given by a parish, .on 
account of an v spiritual benefice or dig· 
nity as a coni'mutation for tithes to eccle
siastical persons, but not to lay impr) 
priators. ( 6 & 7 \Viii. IV. c. i I, s. 26·~~ 

By the last Report ( 1845) of the tit/ 
commissioners, it appears that alrea a 
voluntary proceedings have commence 
in 9594 tithe districts; 6964 agreem;nts 
have been received, of which 6616 Jve 
been confirmed; 4!i45 notices for ma ng 
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awards have been issued; 3324 drafts of 
compulsory awards have been received, 
of which 2821 have been confirmed; 
8338 apportionments have been received, 
of which 7919 have been confirmed. Of 
the whole business of assigning rent
charges and apportioning them, about 
half is completed. 

The complete and final commutation of 
tithes must be regarded as a most valuable 
measure. It is perfect! y fair to all parties, 
and is calculated to add security and per· 
manence to the property of the church, 
~nd to remove all grounds of discord and 
Jeal.ou~y between the clergy and their 
pansluoners. Nor must we omit to mention 
a.n improvement in the mode of recovering 
ttthes, consequent upon the commutation. 
There were formerly various modes of re
cowry, in the ecclesiastical as well as in the 
civil courts, and before justices of the peace, 
all .more or less leading to unseemly liti
gat10n, The present mode of recovering 
th~ rent-charge, if in arrear, is by dis
t~ami!1g for it upon the tenant or occu
pier, m the same manner as a landlord 
recovers his rent; and if the rent-charge 
shall ~ave been forty days in arrear, 
possession of the land may be given to 
the owner of the rent-charge until the 
arrears and costs are satisfied. Indeed, 
the "'.hole principle of the Tithe Com
muta!Jon Acts is to strip tithes of the 
character of a tax, and to assimilate 
them as much as possible to a rent-charge 
npou the land. 

TlTIIll'>G. !SmnE.] 
. TITL!~S OF -HONOUR are designa

tions :''"h;ch certain persons are entitled 
to. cla11? ii;i ~onsequence of possessing cer
~m digmties or stations. They vary 
lil a man_ner corresponding to the variety 
of the di!l"nities. Thus Emperor, King, 
Czar, Prmce, are titles of honour, and 
tlie possessors of these dignities are, by 
co.mmon consent, entitled to be so deno
muiated, and to be addressed by such 
~i:ms as Your Majesty and Your Royal 

ighness. These are the terms used in 
.Engla~d, and the phrases in use in other 
countries of Europe <lo not much differ 
from them. 

Th: ~ve oruers of nobility in England 
are distmguished by the respective titles 
of Duke, Marquis, Earl, Viscount, and 

Baron : and the persons in "·horn the 
dignity of the peerage inheres are entitled 
to be designated by these words; and if 
in any legal proceedings they should be 
otherwise designated, there would be a 
misnomer by which the proceedings would 
be vitiated, just as when a prh·ate person 
is wrongly described in an indictment; 
that is, the law or the custom of the realm 
guarantees to them the possession of these 
terms of honour, as it does of the dignities 
to which they correspond. 

The orders of nobility in other Eu
ropean countries differ little from our 
own. They have their Dukes, Marquises, 
Counts, Viscounts, and Barons. 

Another dignity which brings with it 
the right to a title of honour is that of 
knighthood. [KNIGHT.] The Baronet, 
which is a new dignity, originated in the 
reign of James I. [BARONET.] . 

Besides these, there are the ecclesias
tical dignities of Bishop and Archbishop, 
which bring with them the right to cer
tain titles of honour besides the phrases 
by which t11e dignity itself is designated. 
And custom seems to have sanctioned the 
claim of the persons who possess inferior 
dignities in the church to certain honour
able titles, and it is usual to bestow on all 
persons who are admitted into t~e cleri.cal 
order the title of Reverend, a title w h1ch 
was formerly given to others quite as ap
propriate]y, to judges for. insta~c~. . 

There are also academical d1stmct1011s 
which are of the nature of titles of honour, 
although they are not usually considered 
to fall under the denomination. M unici
pal offices have also titles accompa~ying 
them• and in the law there are emment 
office~ the names of which become titles 
of honour to the possessors o~ them, and 
which bring with them the right to cer
tain terms of distinction. 

All titles of honour appear to have 
been orio-inally names of office. The earl 
in Enol;nd bad in former ages substan
tial d~ties to perform in his county, as 
the sheriff (the Vice-Comes or Vice-~arl) 
has now ; but the name has remamed 
now that the peculiar duties a~e g?~e, and 
so it is with respect to other d1gmties: 

Some of these dignities ar:d t11e _titles 
correspondent to them are he:editary. 
So were the eminent offices which they 
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desiguate in the remote ages, when there 
were duties to be performed. Hence 
hereditary titles. 

The distinction which the possession 
of titles of honour gives in society has 
always made them objects of ambitiou. 
Such titles exist even in democratical 
states, as in the United States of North 
America; but they are only temporary 
and annexed to certain offices, as that of 
President. The hereditary nature of 
most of the chief titles of honour in Eu

ary, within the last few years: there is 
little doubt indeed of its having increased, 
though the returns give a difforent result. 
In 1828 ouly 8600 lbs. of cigars paid 
duty at 18s. the lb.; in 1831, the duty 
having been reduced one-half, 66,000 lbs. 
were entered for cousumption; and in 
1841 there were entered 213,613 lbs. 
The following account shows the quanti· 
ties of unmanufactured tobacco on which 
duty was paid in the United Kingdom in 
the three years and a half ending July, 

ropean states gives them a different cha- 1 1842 :
racter. 

Whoever wishes to study this subject 
will do well to resort to two great works: 
one, the late ' Reports of the Lords' Com
mittees on the dignity of the Peerage;' 
the other, the large treatise on' Titles of 
Honour,' by the learned Selden. The 
latter was first printed in 4to., 1614; 
again, with large additions, folio, 1631. 

TOBACCO. The tobacco duty yields 
a gross revenue of above 3,500,UUOl. a 
year; only two articles of foreign pro
duction,..sngar and tea, bring in a larger 
sum. Smee 1842 the duty has been 3s. 
per lb. The value of the article in bond 
vari~s from 21d. to 6d. From 1815 to 
1825 the duty was 4s. the lb. In 1825 
it was reduced to 3s. the lb. and 2s. 9d. if 
·t th d f th B · · h1 was e pro nee o e nus posses
sions in America. In 1842 the duty was 
made 3s. also on tobacco produced in the 
British possessions in America. In 1786 
the duty in Great Britain was only lOd. 
per lb. ; but in the following year it was 
increased to ls. :id.; in 1796 to ls. id.; 
and it was successively increased at differ
ent times nntil it amounted to 4s. in 
1815. 

For the following years the consump
tion of tobacco and the population for each 
decennial were :

Population. Consumption. Duty per lb. 
1801 10,942,646 lfl,;)14,99.1.) lbs. ls. 7d. 
19il 12,609,864 14,928,243 2s. 2d. 
1~21 14,391,631 12,983,198 4s. 

IR31 16,539,:l l 8 lf.>,'.trn,ol 8 33. 

)841 l8,53:J,786 16,0U0,000 3s. 


It appears that the consumption in 184,l 
was considerably less than one lb. per 
head: in Prussia it is three lbs. It is 
impossible to believe that the use of to
bacco has declined, or even been station-

England, 1839, 15,fi86,24.5 lbs.; 1840, 
15,475,431 lbs.; 1841, 14,590,129 lbs.; 
half-year ending 5th July, 18·12, 7,189,166 
lbs. Scotland, 1839, 2,082,469 lbs.; 
1840, 2,0il,350 lbs.; 1841, 2,031,982 
lbs.; half-year ending 5th July, 1842, 
2,575,022 lbs. Ireland, 1839, 692,i02 
lbs.; 1840, 5,355,617 lbs.; 1841, 5,4i3,4i9 
lbs.; half-year ending 5th July, 1842, 
2,663,522 lbs. Uuited Kingdom, 1839, 
22,971,406 lbs.; 1840, 22,902,398 I?s.; 
1841, 22,09!\,588 lbs.; half-year endmg 
5th July, 1842, 10,827,710 lbs. . . 

The following are the quant1t1es re
tained for home consnmptiou and the ~et 
amount of duty received in 1843 and 
1844 :

1843. 1844. 

Unmanufacturedtobacco 22,361,330 lbs. 23,547,934 lbs. 
Manufactured, or 

cigars • • 248,514 256,078 

Net amount of 
duty received £3,525,265 £3,il0,641 

There is both smuggling and extensive 
adulteration of tobacco; an act was passed 
(5 & 6 Victoria, c. 93) intended to remedy 
one of the sources of loss to the revenue, 
by again subjecting the manufacturers 
and dealers to the supervision of the exd 
cise. Up to 182 5 both a customs an 
excise duty was collected on tobacco; but 
since that year the duty has been wholly 
collected by the officers of the ~ustoms :it 
the ports of importation. A strict survey 
of the manufacturers' premises, and a 
registry of th<.'ir operations a~d the sales 
of the retail dealers, were still kept up 
by the excise, thong h they no longer col· 
lected any duty. This survey was a~ 
length abolished in 1840 by the 3 & 
4 Viet. c. 18: it is now partially re-esta· 



TOLL. [ 815 ] TOLL. 

blished. The nature of the adulterations 
practised may be gathered from one of 
the clauses of the Act 5 & 6 Viet., which 
prohibits, under a penalty of 200l., manu
facturers having in their possession " any 
sugar, treacle, molasses, or honey, or any 
commings or roots of malt, or any ground 
or unground roasted grain, ground or un
ground chicory, lime, sand (not being to
bacco sand), umbre, ochre, or other earths, 
sea-weed, ground or powdered, wood, 
moss, or weeds, or any leaves, or any 
he.rbs or plants (not being tobacco leaves 
or plants) respectively, nor any substance 
or material, syrup, liquid, or preparation, 
matter or thing, to be used or capable 
of being used as a substitute for or 
to increase the weight of tobacco or 
snuff." 

TOLERATION ACT. (NoNcON-
FORmTv.] 

TOLL, from the Saxon "tolne ;" in 
G;erman, "zoll" (called in Law Latin"telo
mum," "theolonium" and "tolnetum" 
with many other va~iations, which m;y 
be seen in Ducange, all which Latin 
terms are derived apparently from .,.,Jo..cf,. 
~1ov, "collection of tribute or revenue"), 
~s a payment in money or in kind, fixed 
m amount, made either under a royal 
gra_nt, or under a prescriptive usage from 
:Wh1c~ the existence of such a grant is 
implied, in consideration of some service 
rendered, benefit conferred, or right for
?orne. to be exercised by the party who 
IS entitled to such payment. 

The owner of land may in general pre
vent others from crossing it either per
so?ally or with their cattle or goods, by 
b;mgmg actions against trespassers, or 
d1straining their cattle or goods. These 
remedies cannot be resorted to where the 
o"'.ner of the land has acquiesced in its 
bemg used as a public way; but in such 
case there may have been a royal grant, 
enabling the party to demand a reason
a.ble compensation for the accommoda
tion: this is toll-traverse. 

"".here a corporation, or the owner of 
pa~ticular lands, has immemorially re
pa1r~d the streets or walls of a town, or 
a b~1dg.e, &c., and, in coilsideration of the 
ohh~at1on to repair, has immemorially 
received certain reasonable sums in re· 
spect of persons, cattle, or goods passiug 

throngh the town, such sums are re
coverable at Jaw by the name of toll
tltorough. 

An ancient toll may be claimed by the 
owner of a port in respect of goods shipped 
or landed there. Such tolls are port-tolls, 
more commonly called port-dues. The 
place at which these tolls were set ·or 
assessed was antiently called the Tolsey, 
where, as at the modern Exchange, the 
merchants usually assembled, and where 
commercial courts were held. 

Another species of toll is a reasonable 
fixed sum payable by royal grant or 
prescription to the owner of a fair or 
market, from the buyer of toll able articles 
sold there. The benefit which forms the 
consideration of this toll is said to be the 
security afforded by the attestation of the 
sale by the owner of the fair or market, 
or his officers. Jt is not due unless the 
article be brought in bnlk into the fair or 
market. Where, however, the proper and 
usual course bas been to bring the bulk into 
the fair or market, the owner of the fair or 
market may maintain an action against a 
party who sells by sample, in order to de
prive him of bis toll. In some cases, Ly 
antient custom, a payment, calltd turn
toll, is demandable for beasts which are 
driven to the market and return unsold. 
The term toll is sometimes extended to the 
compensation paid for the use of the soil 
by those who erect stalls in the fair or 
market, or for the liberty of picking boles 
for the purpose of temporary erections; 
but the former payment is more properly 
called stallage, and the l_atter picage; and , 
if the franchise of the fair or market, and 
the ownership of the soil on which it is 
held, come into different hauds, the stall
age and picage go to the owner of the 
soil, while the tolls, properly so called, 
are annexed to the franchise. 

If tolls are wrongfnlly withheld, the 
party entitled may recover the amo~nt 
by action as for delit, or upon an im
plied promise of payment; or he may 
seize and detain the whole or any part of 
the property in respect of which the toll 
is payable, by way of distress for such 
toll. If excessive toll be taken by the 
lord, or with his knowle?ge an~ co.nsent, 
the franchise shall be seized ; 1f w1 thout 
such consent, the officers shall pay double 
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damages and suffer imprisonment. (Stat. 
3 Edw. I. c. 31.) 

Grants of tolls were formerly of very 
ordinary occurrence. But it seems to be 
very probable that many antient pay
ments of this description, though pre
sumed, from their being so long ac
quiesced in, to have a lawful origin under 
a royal grant, were in fact mere encroach
ments. The evil was, however, practi
cally lessened by the exertion of the 
royal prerogative of granting immunities 
and exemptions from liability to the pay
ment of tolls, either in particular districts 
or throughout the realm; a prerogative 
exercised also by inferior lords who pos
sessed jura regalia. 

The term " toll" is used in modern acts 
of parliament to designate the payment 
directed to bl> made to the proprietors of 
canals and rail ways, the trustees of turn
pike-roads or bridges, &c., iu respeet of 
the passage of passengers or the convey
ance of cattle or goods. 

The term toll is applied to the portion 
which an artificer is, by custom or agree
ment, allowed to retain out of the bulk in 
respect of services performed by him 
upon the article; as corn retained by a 
miller in payment of the mnlcture; also 
to the portion of mineral which the owner 
of the soil is entitled, by custom or by 
agreement, to take, without payment, out 
of the quantity brought to the surface, 
or, as it is technically called, to grass, 
and made merchantable, by the mining 
adventurer. To collect these dues the 
duke of Cornwall, and other great land
holders in the mining districts of the 
we,t, have their officers, called " tollers.'' 

TOLSEY. [ToLL.] 
TONTIISE, a species of life annuity, 

so called from Lorenzo Tonti, a Neapoli
tan, with whom the scheme originated, 
and who introduced it into France, where 
the first ton tine was opened in l 053. 
The subscribers were divided into ten 
classes, according to their ages, or were 
allowed to appoint nominees, who were 
so'divided. and a proportionate annuity 
being assigned to each class, those who 
lived longest had the benefit of their sur
vivorship, by the whole annuity bcirw 
divided amongst the diminished number~ 
The terms of this tontine may he seen in 

the French ' Encyclopedie' ('Finance' 
division, vol. iii., p. 704). In 1689 a 
second tontine was opened in France. 
The last survivor was a widow, who, at 
the period of her death, at the age of 96, 
enjoyed an income of 73,500 livres for 
her original subscription of 300 livres. 
The last French tontine was opened in 
1759. They had been found very oner· 
ous, and in 1763 the Council of State de· 
termined that this sort of financial opera· 
tion should not be again adopted. Ton
tines haTe seldom been resorted to in 
England as a measure of finance. The 
last for which the government opened 
subscriptions was in 1789. The terms 
may be seen in Hamilton's 'Hist. Public 
Revenue, p. 210. There have been nu
merous private tontines in this country. 

TORTUHE, in a legal sense, means the 
application of bodily pain in order to f?rce 
discoveries from witnesses, or confessions 
from persons accused of crimes. Torture 
was applied to slaves at Athens (Demos
then., Orat.adv. Pantamet.); and Cicero 
states that the Athenian and Hhodian laws 
allowed it to be applied even to citizens 
and freemen ( Orat01il1! Partit., 34); 
but there is some doubt as to the accuracy 
of this statement with respect to Athenian 
freemen. Cicero speaks of torture as a_n 
ancient Roman practice, and attribut:s it 
to the customs of an earlier age ("monbns 
majorum "). ( Oratio pro Rege Deiota'.o, 
c. 1 ; Pro Milone, c. 22; Orat. Part1t., 
34.) However this may have been, the 
use of torture in judicial inquiries had be
come fully established in the time of the 
early emperors. The Homan law allowed 
the torture as a general rule only in the 
case of slaves when examined either as 
witnesses or offenders. Hules for regu· 
lating the mode of applying tortm:c, ~nd 
limiting the occa,,ions of its apphcat1ont 
were early established. Oue of t~e mos. 
important of these is that which C1ce~oin 
the pass'lges above cited refors to ancient 
usage, that a slave should not be tortured 
to give evidence against his master, ex· 
cept in the cases of iucest (i~ the }(omal 
sense) and conspiracy. Tacitus (Anna j 
ii. 30) says that in order to eva.d~ an °\ 
senatus consultum which proh1\nted th 
torture of a slave in order to get evidence 
which might affect the life or status of Jus 
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·master, Tiberius invented the device of 
making over the slave from the accused 
~a public functionary, and then putting 
him to the torture against his former 
master. This device is however ascribed 
t~ .Au$ust~1s.- (Dion, lib. Iv. 5.) In ju
d1c1al mqumes, or trials for crimes, the 
" qmestio " was applied at the instance of 
the accuser in the presence of the prretor 
and judices, and the statements made un
der torture were reduced into writin<l' (in
tab~las r~lata), and signed by the pt'.'retor 
(Hemeccms, Ant. Rom., lib. iv. c. 18, sect. 
2~); but private persons also were per
mitted to extract evidence from their 
slaves .by torture. (Cicero, Oral. pro 
Cluentio, cc. G3, 66 ; Quintilian, Declam., 
328, 338, 353.) At a later period of the 
Homan empire mally new regulations 
were made, and the earlier restrictions 
upo~ ~his practice were removed or greatly 
mo?ified. Several exceptions to the rule, 
which pro.hibite~ slaves fron1 being tor
tured. to give evidence that might affect 
~he hfe or status of their master, were 
~ntroduced, and even freemen were s11b
Je~ted to torture, when there was positive 
ev1dei~ce of ~ crime, and probable or pre
sumptive evidence that the accused wast';: guilty person. Moreover when the 
0 ence was of a grave character, and 
affected the Emptror immediately per
sonal exemptions from torture wer~ not 
admitt;d.. (Dig. 48, tit. 18, s.. 10, De 
Qua:stwnibus.) 
d Iu Germany judicial torture was intro· 

uced. as the Roman law became more 
~tabhs~ed, and displaced the ancient 
d eutomc and feudal proceedings by or
d~~l and battle. Indeed while these Ju
. icia dei, as they were called, continued 
1~ use, there is no notice of the existence 
~ torture. In most Germau cities judicial 
r.orture was unknown until the end of the 
.ourteenth century; although it appears 
~? the statutes of the Italian municipali
~e~ a.t a much earlier period. (l\Iitter

aie;, s Deutsche Strufve1f ahren, theil i. 
ap" i 3, 394.) The regular torture, as 
. enved from the Roman law, continued 
~~:any European states until the middle 
. e last century, when more enlightened 

yiews led to a general conviction of the 
~~~Iii~)'. and injustice of this mode of 

rtammg truth. In F1·auce the " ques· 
VOL, lL 

tion preparatoire '' was discontinued in 
1780 by a remarkable decree, which is in 
Merlin's " l{epertoire," vol. x. p. 502 ; 
and torture in general was abolished 
throughout the French dominions at the 
Hevolution. in 1789. In Russia its aboli· 
tion, though recommended by the empress 
Catherine in 1763, was not effected until 
1801. In Austria, Prussia, and Saxony 
it was suspended soon. after the middle of 
the last century; but although so seldom 
used as to be practically extinct, torture 
was allowed by the law of Bavaria, 
Hanover, and some of the smaller states 
of Germany, within the last forty years. 
(l\Iittermaier's Deutsche Strafi'e(f'ahren, 
theil i. p. 396, note.) In Scotland, the 
use of torture prevailed until the reign of 
Queen Anne, when it was declared by the 
act for improving the union. of the two 
kingdoms ( 7 Anne, c. 21, s. 5 ), that in 
future "no person accmed of any crime 
in Scotland shall be subject .or liable to 
any torture." 

It may be inferred from the case of the 
Templars in the reign of Edward II. 
(1310), as well as from the statement of 
Walter de Hemingford (p. 256), that 
torture was then unknown iu England. 
Nevertheless, from the year 14u8 until 
the Commonwealth, the practice of tor
ture was frequent, and the particular 
instances are recorded in the council-books, 
and the torture-warrants in many cases 
are still in existence. The last instance 
on record occurred in 1640, when one 
Archer, a glover, who was supposed to 
have been concerned in the riotous attack 
upon Archbishop Laud's palace at Lam
beth " was racked in the Tower," as a 
cont~mporary letter states, "to make him 
confess his companions." A copy of the 
warrant under the privy seal, authorizing 
the torture in this case, is in the State 
Paper Office. . Wi~ th~s instance the 
practice of tortur~ m Engl~nd ~eased, 
no trace of its contmuance bemg discern
ible durin" the Commonwealth or aftt'r 
the Restor~tion. But although the prac
tice continued during the two c~nturies 
immediately before the Commonwealth, 
it was condemned as contrary to ~he Jaw 
of En~land by judges and leg~! wnte.rs ?f 
the highest character who lived within 
that period, such as Fortescnes:;io con
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demns the practice in the strongest terms, 
though he does not expressly deny its 
existence in England (Fortescue, cap. 
22); by Sir Thomas Smith, who wrote in 
the early part of Elizabeth's reign, and 
says that "torment or question, which is 
used by the order of the civil law and 
custom of other countries, is not used in 
Eugland" (Smith, Commonwealth efEng
land, book ii. cap. 27); and by Sir Ed
ward Coke, who wrote in t~e reign of 
James I. (3 Inst. 35). Notwithstanding 
this denunciation ofthe practice as against 
law, both Smith and Coke repeatedly 
acted as commissioners for interrogating 
prisoners by torture (Jardine's Reading 
on the Use ef. Torture in England); and 
the latter, in a passage which occurs in 
the same book, and only a few pages be
fore the words just cited (p. 25), impliedly 
admits that torture was used at examina
tions taken before trial, though it was not 
applied at the arraignment or before the 
judge. There is also a direct judicial 
opinion against the lawfulness of torture 
in England. In 1628 the judges unani· 
mously resolved, in answer to a question 
propounded to them by the king in the 
case of Felton, who had stabbed the Duke 
of Buckingham, " that he ought not to be 
tortured by the rack, for no such punish· 
ment is known or allowed by our law." 
(Rushworth's Collections, vol. i. p. 638.) 
And yet several of the judges who joined 
in this resolution had themselves executed 
the warrants for torture when they held 
ministerial offices under the crown. Possi
bly the explanation of this inconsistency 
between the opinions of lawyers and the 
practice may be found in a distinction be
tween prerogative and law, which was 
better understood two centuries ago than 
it is at the present day. It was true, as 
the above authorities declared, that tor
ture was not part of the common law; in 
England no judge could direct the torture 
to be applied, and no party or prosecutor 
could demand it as a right. But that 
which was not lawful in the ordinary 
course of justice, was done under the pre
rogative of the crown, which authorized 
this mode of discovering crimes that af
fected the state, such as reason or sedition 
and sometimes of offences of a grav~ 
character not political,-acting in this 

respect independently of and even para
mount to the common law. (Rolls of Par· 
liament, 20 Edw. I., A.D. 1292.) Thi1 
view of the subject is confirmed by the 
circumstance that in all instances of the 
application of torture in England, the 
warrants were issued immediately by the 
king, or by the privy council. The con· 
sequence was that in no country was 
torture so dangerous an instrument of 
power as in England. In other countries, 
where it was part of the system of trial, 
it was subject to rules and restrictions, 
fixed and determined by the same law 
which authorized the use of such an in· 
strument, and those who transgressed them 
were liable to severe punishment. But 
in England there were no rules, no law 
beyond the will of the king. "The 
rack," says Selden, " is nowhere used as 
in England. In other countries it i~ used 
in judicature when there is a semiplenc1 
probatie, a half-proof against a man; then, 
to see if they can make it full, they ra:k 
him if he will not confess. But here m 
England they take a man and rack ~in~,
I do not know why nor when,-notm~1m~ 
of judicature, but when somebody bids. 
(Table· Talk, "Trial.") 

The particular modes of torture, b~ the 
rack or otherwise, are now mere obiects 
of literary curiosity. 

Althouoh torture was to some extent 
practised 

0
under the Roman Law, UI~ia.n 

( 48 tit. 18, s. 1, § 24) remarks that ~I JS 
declared by the Imperial consti~utio?s 
that we must not always give credit to 1~, 
nor yet al ways refuse credit to it, for 11 
is a thing uncertain, dangerous, calcu.Jated 
to mislead. The opinions of emmenl 
lawyers in England have been already 
cited · and the juridical writers of the 
Conti~ent, in more recent times, have 
unanimously taken the same view of the 
subject. (Mittermaier's Deutsche St.raf 
veifuJ1ren, theil i. p. 396.) There is ~ 
curious defence of torture in Wisemans 
'Law of Laws, or the excellence of the 
Civil Law,' p. 72. bo 1TORY. This name has now, for.a ~e 
two hundred yearg, served to des~gna. 
one of two principal political parties 1ll 
this country. The name Tory! as we f 
as the name Whig, and the ex1ste~ce 0 

two parties in the state corrcspoodmg to 
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those which have now been known for a 
Jong time as Whig and Tory parties, date 
from the reign of Charles 11. and from 
the year 1679. 

The first Tories opposed the Exclusion 
Rill and supported Charles II. in his en
deavour to prevent a renewal of the at
tack upon his brother, by successive pro
rogations of the parliament. The origin 
of the name is referred by Roger North, 
a very bot Tory, in a curious passage, to 
the connexion of the party with the Duke 
of York and bis popish allies. (Examen. 
p. 321.) The origin of the word Whig, 
which is a little younger than Tory, is 
explained under Wmo. 

Dr. Johnson gives an explanation of 
the word Tor.'!, which is perhaps as good 
a. short general description of the prin
ciples of Toryism as is to be given:
"One who adheres to the antient consti
tution of the state, and the apostolical 
hierarchy of the Church of England." 
Thinhrs as they have been, or, when some 
151'.eat cha?ge has taken place against the 
"':111 of this party, things as they are,-the 
kmg before the aristocracy, and the aris
tocracy before the popular element in the 
constitution, which led the first Tories to 
ar~e from the divine right of kings for 
their exemption from parliamentary con
trol, and for passive obedience, and which 
has afterwards directed their endeavours 
to contracting the suffrage so as to make 
the popular element as little popular as 
possible,-tbe freedom of the church from 
state control,-and the fullest possible 
amount of political privilege and honour 
for the church, as distinguished from 
eyery other religious denomination, 
t~ese have been the cardinal characteris
tics of Toryism, from the beginning to the 
present time. 

During the reigns of Charles II. and 
James I.I. ~e support of the king brought 
the Tories rnto a connexion with the Ro
m~n Catholics, which was inconsistent 
with t_heir High Church views; and they 
were 1i;i~olved in a continnal difficulty of 
reconc~lmg their persecution of Protes
tan~ dissenters, with the favour they 
desired to show the Roman Catholics 
~ pol~tieal partisans. Lord Bolingbrok~ 
Tas ~1ven the following description of 

ory1sm at this period::-" Divine, here

ditary. indefeasible right, lineal succes
sion, passive obedience, prerogative, non
resistance, slavery, nay, and sometimes 
popery too, were associated in many 
minds to the idea of a Tory, and deemed 
incommunicable and incousistent in the 
same manner with the idea of a Whig." 
(' Dissertation on Parties,' 1lliscellaneous 
Works, vol. iii. p. 38, Edinburgh, 17i3.) 
But popery was an accident to the creed 
of the party. The lengths to which 
James went for the Roman Catholic reli
gion opened the eyes of the Tories ; and 
the bulk of the party united with the 
Whigs in bringing about the revolntion 
of 1688. The doctrines of divine right 
and passive obedience were then aban
doned by the Tories in practice. During 
the reign of Anne they again raised their 
heads in argument, and the impolitic pro
secution of Sacheverel gave force to their 
re-appearance. But from the }{evolution 
down to the present time the struggle 
between the two parties, so far as it has 
been one of principle, has been a struggle 
by the Tories in behalf of the church, to 
invest it with political power and privi
leges, and against the increase of the 
power of the people in the state, through 
the House of Commons; and a struggle 
by the Whigs for the toleration of dissent
ers from the established religion, and for 
the strengthening of the popular element 
of the constitution. 

TOURN. [LEET.] 
TOWN, in its popular sense, is a large 

assemblage of adjoining or nearly ad
joining houses, to which a market is 
usually incident. Formerly a wall seems 
to have been considered necessary to con
stitute a town ; and the derivation of the 
word, in its Anglo-Saxon form 'tun,' is 
usually referred to the verb 'tinan,' to 
shut or enclose; in its Dutch form 'tuyn,' 
it signifies a garden; and in its German 
form• zaun,' it means a hedge. In legal 
language 'towu' corresponds with the 
Norman 'vill,' by which latter term it is 
frequentl)'. spoken of in order to. <l!s
tinguish it from the word town m its 
popular sense. A vill or tow~ is. a sub
division of a county, as a parish 1s part 
or subdivision of a diocese; the vill, the 
civil district, being usually co-extensive 
with the parish, the eccksiastical district 

3o2 
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and, p1i111.a facie, every parish is a vill, 
and every vill a parish. Many towns, 
however, not only in the popular, but in 
the legal sense of the term, contain several 
parishes; and many parishes, particularly 
in the north of England, where the 
parishes are exceedingly large, contain 
several vills, which vills are usually 
called tithings or townships. As until 
the contrary is shown the law presumes 
towns (or vills) and parishes to be co
exknsive, Lord Coke goes so far as to say 
that it cannot be in law a vill unless it 
hath, or in times past hath had, a church, 

· and celebration of divine service, sacra
ments, and burials. Hut this, for which 
no authority is given, appears to confound 
parish and vill, and to be inconsistent 
with the cases in which it has been held 
that a parish may consist of several vil!s. 
(1 Lord Raymond, 22.) The test pro

. posed by Lord Holt is, that a vill must 
have a constable, and that otherwise the 
place is only a hamlet, an assemblage of 

. houses having no specific legal character. 
Hence a vill is sometimes called a con
stablewick. Towns are divided into 
cities, boroughs, and upland towns, or 
(as we should now call them) country 
towns. Towns belonging to the last 
of these classes have been described as 
places which, though enclosed, are not 
governed, as cities and boroughs are, by 
their own elected officers. The Anglo
Saxon ' tun' terminates the names of a 
great number of places in England ; and 
in the southern counties the farm enclo
sure in which the homestead stands is 
usually called the barton (barn-town), in 
Law Latin, bertona. 

TOWN CLERK. (l\foNICIPALCOR
PORATIONS, p. 391.] 

TOWNS, HEALTH OF. On the 
14th of May, 1838, the Poor Law Com
missioners presented to Lord John Russell, 
then Secretary of State for Home Affairs, 
a Report by Dr. Arnott and Dr. Kay, 
and two Reports by Dr. Southwood Smith, 
relative to the prevalence of disease 
among the labouring classes in certain 
districts of the metropolis. The House 
of Lo1·ds having on the 19th of August, 
1839, presented au address to her Majesty 
requesting her to direct an inquiry to be 
made as to the e:il.tent of the causes of 

disease stated in those Reports to prevail, 
the Poor Law Commissioners received a 
letter from Lord John Russell, in which 
he stated that her Majesty required them 
to make such inquiry, not only as to the 
metropolis, but as to other parts of Eng· 
land and Wales, and to prepare a Report 
stating the results of such inquiry. 

Iu 1840 the subject was investigated 
by a Committee of the House of Com· 
mons, the result of which was a Re
port 'on the Health of Large Towns 
and Populous Districts.' 

In July, 1842, the Report of the Poor 
Law Commissioners was presented to 
both Houses of Parliament, entitled a 
'Report on the Sanitary Condition of the 
Labouring Population of Great Britain, 
with Appendices.' 'Local Reports .on 
the Sanitary Condition of the Labourmg 
Population of England,' were presented 
at the same time. Of these local Reports 
there are twenty-six, some of which re!ate 
to certain counties and others to part1cu· 
lar towns. At the same time were pre
sented 'Reports on the Sanitary ~ondi· 
tion of the Labouring Population of 
Scotland.' In 1843 ' a Supplemen~ry 
Heport on the results of a Speci.al Inquiry; 
into the practice of Interment m Towns, 
was presented. On this subject see some 
remarks under INTERMENT. 

On the 9th of.May, 1843,Commissioners 
were appointed by the Queen for the 
purpose of "inquiring into the ~resent 
state of large towns and populous districts 
in England and Wales, with refe~nce .to 
the causes of disease among the mhabit· 
ants and into the best means of pro
moting and securing the public health, 
under the operation of the laws and re
gulations now in force, and the usage~\ 
present prevailing with r~gard t? ee 
drainage of lands, the erect10n, dralllag • 
and ventilation of buildings, and the ~up
ply of water, in such towns and distri~s, 
whether for purposes of health, or or 
the better protection of property frod 
fire; and how far the public health aili 
the condition of the poorer classes of . e 
people of this realm, and the salubrl~ 
and safety of their dwellings, may h 
promoted by the amendment of sue 
laws, regulations, and usages." . . ers 

The First Report of the Comm1SS100 

http:Speci.al
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was presented to both Houses of Parlia
ment at the end of June, 1844. The 
Report is accompanied by 437 folio pages of 
evidence on which the Heport is founded, 
an Appendix of Special Heports on the 
Sanitary Condition of several Towns, 
among the most important of which are 
Liverpool, by W. H. Duncan, M.D. ; 
Ashton-under-Lyne, by John Ross Conlt
hart, Esq.; the City of York, by Thomas 
Laycock, M.D.; and Nottingham, by 
!homas Hawksley, Esq.; besides other 
mformation on the Supply and Filtration 
of Water, on the Obstacles to Improve
ment in the Structure of Buildings, on 
the Cleansing of Streets and Houses, and 
on the application of Refuse. 
. The Second Report of the Commis

s10nerswas presentedto Parliament in Feb
ruar~, 1845. It treats briefly of the Causes 
of Disease, and at considerable length of 
Remedial Measures. It is followed by a 
Report on the State of Birmingham and 
other Towns, by R. A. Slaney, Esq.; a 
Report on the State of Bristol and other 
Towns, by Sir Henry T. De la Beche; a 
Report ?n the State of large Towns in 
Lancashire, by Dr. Lyon Playfair; and 
a Supplement containing information on 
sewers, lodging-houses, and other matters 
C?nnected with inquiries of the Commis
sioners. 

We have thus briefly stated the origin 
~nd P.rogress of this important investiga
tion mto the sanitarv condition of the 
population of Great 'Britain, chiefly in
deed of the labouring and poorer inhabit
ants, but extending indirectly to all 
classes. 
. Other a~~ncies for improving the phy

sical condition of the labouring classes 
:nd o~ the poor are also at work. Among 
~ese IS the " Health of Towns' Associa
tion," of which the Committee includes 
noblemen, dignitaries of the church 
members of parliament, and other gent\~ 
men. They have published a ' Lecture 
~n the Unhealthiness of Towns, its 
ba1Hes and Remedies, delivered at CrosJ" all, London, by William Augnstus 
Huy, M.B., Physician to King's College 

ospital ;' a 'Lecture on the Unhealthi
d~~ of Towns, its Causes and Remedies, 
ch;V.er~d D~c. IO, 1845, at the Me

nics Institute. at Plymouth, by Vis-. 

count Ebrington, 111. P. ;' and a' Report 
of the Committee to the Members of the 
Association, on Lord Lincoln's Bill,' 
which was introduced into Parliament at 
the close of the session of 1845. 

These important inquiries have proved 
by undeniable evidence, that the districts 
inhabited by the labouring classes, and 
often by tradesmen, in large towns, in 
many small towns, and in several parts 
of the country, are in a very noxious 
state from want of drainage, want of 
cleanliness, imperfect ventilation, defi
ciency of water, and density of popula· 
tion; the consequences of which are great 
frequency of sickness, and excessive de
struction of human life. Typhus fever, 
cholera, consumption, scrofulous and other 
chronic complaints, mostly arising from 
causes which might have been prevented,. 
are found to exist to an extent which it . 
is painful to contemplate. The causes of 
sickness are generally most numerous. 
and roost intense in the crowded dis
tricts, and the mortality is found to be, · 
with few exceptions, in proportion to the · 
density of population. In the metropolis, : 
for instance, the annual mortality is 3 per 
cent. in Whitechapel, but only 2 per cent. 
in St. George's, Hanover-Square. In the 
district of Bethnal-Green, 57 houses, 011 
an average, contain 580 persons; and in 
some cases there are 30 persons in a· 
single house. 

Of fifty towns which were visited by 
direction of the Commissioners, only 
eight were found to be in a tolerable state 
as to drainage and cleansing ; and as to 
the supply of water the reports were 
still more unfavourable. 

The annual average mortality in Eng• 
land is 2 ·207 per cent., or l in 45. !n 
healthy districts it is 2 per cent., or l m 
50. In the metropolis the deaths are l in 
39 ; in Birmingham and Leeds l in 37 ; 
in Sheffield, l in 33 ; in Bristol, l in 32; 
in Manchester, l in 30 ; in Liverpool, 1 
in 29. In Brussels they have been found 
to be l in 24. The mortality is greater 
in Liverpool than in any other town in 
England. By the return made to the 
Town Council of Liverpool in 1841, by 
their surveyors, it appears that there were 
then 2398 courts, which contained a popu
lation of 68,345 persons. .In these courts 
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l 2i2 cellars were occupied by 6290 per
sons; of the number of cellars occupied in 
streets, 2848 were described as damp, and 
240 as wet. The gentry in Liverpool 
live 35 years; the tradesmen 22 ; the 
working-class 15. The average of the 
whole town is only 17 years. By extract
ing from the mortuary registers of the 
metropolis for 1834, the ages at death of 
the gentry, the tradesmen, and the work
ing classes, who died at the age of 15 and 
upwards, Mr. Guy ascertained that the 
gentry Jived 59 years, the tradesmen 49, 
and the working-classes 48. In 1844 the 
deaths in the metropolis were 50,423. 
If the rate of mortality had been 1 in 50 
instead of l in 39, the deaths would have 
been only 40,145, thus giving a saving of 
10,2i8 lives in one year. From a Report 
of the Registrar-General it appears that 
out of every million of inhabitants 27,000 
die every year in the large towns, and 
only 19,300 in the rural districts. 

The large towns have already begun 
to make impmvements. The improved 
drainage in twenty streets of Manchester 
has been found to diminish the annual 
number of deaths by more than 20 in 
every 110; and similar results of struc
tural improvement have followed in other 
instances. 

The loss of life, and the pecuniary 
charges consequent upon it to individuals 
and the community, are not the only con
siderations to be attended to. Not only 
the sickness which preced<:'s death, but 
the sickness which is cured, render the 
sufferers incapable of following their 
usual occupations, and oblige them and 
their families to seek relief from the 
parish, and from public and private 
charity. It has been shown that pecuni
~ry saving would result from sanitary 
improvements to such an amount as to 
justify the interference of the legislature, 
if it were only from motives of public 
economy. 

The power vested in courts-leet by 
ancient usage is resorted to in a few towns 
for the abatement of minor nuisances. 
Mr. Coulthart gives a detailed description 
of the vari?ns matters which have been 
taken cogn1r,ance of by the leet-juries 
at Ashton-under-Lyne with beneficial 

ercise of these powers has fallen into 
desuetude, even where the courts still 
continue to be held. 

The measures necessary to be adopted 
in order to improve the sanitary con· 
dition of large towns and populous dis
tricts are comprised under the following 
heads:

1. Drainage, including house and strffi 
drainage, and the drainage of any place 
not covered with houses, yet influencing 
the health of the inhabitants. 

2. The paving of streets, courts, and 
alleys. 

3. Cleansing, comprising the removal 
of all refuse matter not carried off by 
drainage, and the removal of nuisances. 

4. A sufficient supply of water forpub
lie purposes and domestic use. . . 

5, The construction and veut1la1Ion of 
buildings in such a manner as to pr~mote 
rather than injure the health of the mha· 
bitants. . 

The Second Report of the Co?1m1s
sioners gives Thirty Recomm~nda~1ons to 
the legislature, each of winch is pre
ceded by the reasons on which the re
commendation is founded. We can only 
afford space for a summary of these re
commendations. 

N0 , 1 recommends that in all cases the 
local administrative body shall have the 
special charge and direction of all works 
required for sanitary purposes, but thal 
the crown shall possess a general power 
of supervision. 

Nos. 2 to 11 relate to Drainage i sur· 
veys and plans; definition o'. area fof 
drainage by the crown; appomtme~t. 0{ 

surveyors · investigations by authority 0 

the crown' on representations duly DJa~e; 
managem;nt of the drainage of the enlI~ 
area by one body ; purchase of ri~hts ~f 
mill-owners and others; constructio~ 
sewers, branch sewers, and house-d~~ i 
rating of landlords when house is et 1

•
8 

separate apartments, or when the rent 15 

collected more frequently than ~n~es: 
quarter, or when the yearly rent 18 ~ 
than ioz,. providing offunds by the 10 

1administr~tive body, distributio~ of C: 
among the owners of the properll~S be on 
fited and charge of house-dra!IlS 
own;rs of houses to which they bel?~g; 

effect. In most places, however, the ex- , power to raise money, 1111d proVJSJOll 
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for gradual liquidation of debt in
curred. 

No. 12 recommends that the Paving be 
under the same management as the drain
ing; but that it be performed by the local 
public officers. 

Nos. 13, 14, and 15, relate to the Cleans
ing of all privies and cess-pools at proper 
times and on due notice ; removal of large 
collections of dung; and abatement of nui
sances arising from noxious exhalations 
from factories. 

Nos. 17 to 21 relate to the supply of 
lVater, in sufficient quantities not only 
for the domestic wants of the inhabitants, 
but also for cleansing the streets, scour
ing the sewers and drains, and the ex
tinction of fires; purchase of the interests 
of water-companies, and placing the rua
oagcment of the supply of water under 
the local adminstrative body· the esta
blishment ofpublic baths and i};ash-houses 
for the poorer classes; and especially re
commending that the supply of water in 
t~e mains be not only constant, but at as 
high a pressure as circumstances will 
permit. 
. No~. 22 to 26 are regulations for Build
ings, rncluding power to raise money for 
the pur?hase of property, for the purpose 
of openrng thoroughfares, and widening 
streets, courts, and alleys ; prohibition of 
use of cellars as dwellings, except when 
they are of certain dimensions and pro
perly ventilated; provision for building 
all new houses with proper privies, and 
fo~ a good system of ventilation in all 
edifices for public assemblao-e and resort, 
especially school-houses. " 

N?s· 27 and 28 recommend that power 
be given to the local administrative body 
to compel landlords to cleanse houses 
duly reported to be in a noxious state fro~ 
filth~ness-and that power be given to 
magistrates to license and issue rules for 
reg~lation of lodging-houses for the re
cep?oi:i ofvagrants, trampers, and!Jersons 
of similar wayfaring habits. 

No.. 29 recom~ends the appointment of 
a medical officer in each town or district, 
who shall. ~eport periodically on the sani
tarJ: cond1t1on of such town or district. 

No. 3_0 recommends the establishment 
0 '. Pub.lie Walks, and that the local admi
ll!itrative body be empowered to raise the 

necessary funds for the management and 
care of the walks when established. 

A large portion of the ' Report of the 
Committee on Lord Lincoln's Dill,' be
fore mentioned, is occupied with showing 
that the supply of water, wherever prac
ticable, should be constant, not only in the 
main-pipes, but in the branch-pipes, thus 
doing away entirely with the use of wa
ter-butts; and contending that in most 
cases such a constant supply is not only 
practicable but economical, and that it 
would contribute in the highest degree to 
the cleanliness of houses in crowded dis
tricts, and consequently to the health of 
the inhabitants. 

TOWNSHIP. This term is sometimes 
used to denote the inhabitants of a town 
in their collective capacity. In legal sig
nification it is a vill forming part of a 
parish in cases where a parish has been 
divided for secular purposes into several 
vills or townships. 

TRADER. fBANKRUPT.] 
TRANSLAT ON. [BISHOP.) 
TRANSPORTATION (transandpor

to), removal, banishment to some fixed 
place. Under PUNISHMENT, the general 
nature ofpunishment has been considered, 
and particularly of the punishment of 
death. Other punishments, such as 
transportation and imprisonment, will 
be briefly considered here. The object 
of this article is not to discuss fully so 
extensive a subject, but to indicate the 
various departments into which it may be 
distributed, which division will show the 
complicated character of that class of 
punishments commonly called Secondary 
Punishments, which comprise Transporta
tion and Imprisonment, with all the par
ticular punishments which are employed 
in connection with Transportation and 
Imprisonment. 

A complete discussion of Transporta. 
tion would include its origin as a mode 
of punishment: acts of parlia~ent. rela
ting to it; the system un_der which lt.was 
carried into execution m the American 
colonies· system under which it was 
conduct~d in the early history of t~e 
Australian colonies ; system on which it 
was recently executed in New S~uth 
Wales and Van Diemen's Land-assign
ment; ticket of leave; chain-gangs and 
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road-parties; penal settlements; expense transport to America for life the moss· 
of the transportation system as hitherto troopers of Cumberland and Northum
enforced; contemplated changes in the berland." Until after the passing of the 
convict discipline of the Australian penal stat. 4 Geo. I. c. 2, continued by stat. 6 
colonies ; syskm of transportation as en- Geo. I. c. 23, this mode of punishment 
forced at Bermuda; theory of transporta- was not brought into common operation. 
tion. By these statutes the courts were allowed 

Connected with this is the subject of a discretionary power to order felons 
Hulks-their origin, design, and history; who were by law entitled to their clergy 
description of a hulk; discipline of con- to be transported to the American planta
victs in the hulks ; employments ; ex- tions. Transportation to America under 
pense of the system. the statutes of George I. lasted from 1718 

Thirdly, Prisons-their state at the till the commencement of the War of 
end of the la..~t century, and the history of Independence in 1i75. . 
improvements in them since : the system A plan for the establishment of peni• 
of classification ; the silent system-its tentiaries, which was strongly recom
theory and practical working; regnla- mended by Judge Blackstone, .Mr. Eden, 
tions of the prisons in which this system (afterwards Lord Auckland), ~nd ~Ir; 
is in force ; the labour imposed on the Howard, was taken into cons1derat10n 
prisoners-the treadwheel, crank ma- hy parliament, and the act 19 .Geo. I.II 
chine-expense of the silent system ; the c.. 7 4, for the erection of pemtentar1es 
separate system-its theory and objec- passed. The government failed, bow
tions to it; its origin and history in EnO'· ever, to adopt the necessary lll:easures for 
land-principles of prison construction.'.:. its execution· and transportation was re
employments of prisoners-expense of the sumed by an'act passed in the 24th ye~ 
system; prisons of England generally ; of George III., which empowered his 
treat?1ent of untried. pr~soners; disposal majesty in council to appoint ~o .what 
of pnsoners after their discharge; prisons place beyond the seas, either w1thm or 
for juvenile offenders-Parkhurst Re- without his majesty's dominions, offenders 
formatory. should be transported; and by two orders 

Fourthly, Institutions in England aux- in council dated 6th December, 1786, 
iliary to those for punishment, or Houses the easter~ coast of Australia and the 
of Reformation ; Refuge for the Destitute, adjacent islands were fixed upon. In the 
Philanthropic Institution. month of May, 1787, th~ fir~t band of 

Fifthly, Prisons in Scotland and Ire- convicts left England, which Ill the suc
land, and in the British dependencies. ceeding year founded the colony of New. 

Sixthly, Capital Punishment; the va- South Wales. 
rious arguments for and against main- The present condition of a transported 
taining this punishment. [PuNISlIMENT.] felon is mainly determined by the 5 G.eo. 
· Lastly, Progress of penal reform in IV. c. 84, the Transportation Act. whi.cb 
foreign countries. authorizes the king in council "to appom! 

The statute of 39 Elizabeth, c. 4, for any place or places beyond t~e seas, 
the banishment of dangerous rogues and either within or without the British dcr 
vagabonds, was virtually converted by minions" to which offenders shall be 
James I. into an act for transportation to conveyed, the order for t~ei: removal 
America by a letter to the treasurer and being left to one of the pnnc1pal s~ed 
council of the colony of Virginia, in the taries M state. The places so appoi~te 
year 1619, commanding them "to send a are the two Australian colonies of Nd 
hui;dred diss?lute persons to Virginia, South Wales and Van Diemen's Lan i

1which the kmght-marshal would deliver the small volcanic island cal!P.d Norfo k 
!O them ~or.that purpose." Transportation Island, situated about 900 miles from the 
is not d1stmctly mentioned in a11~ Eng- eastern shores of Australia; an~· Ber, 
lish statute prior to the stat. 18 Car. II. muda. The 5 Geo. IV. c. 84, gives to 
c. ~· wh.ich g!ves a_power to the judges at the governor of a penal colony a pr~pert,Y· 
their disc:ret1on ~Jther " to. execl\te or , in the services of a_ transp9rted oflendct 
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for the period of his sentence, and au
tborizes him to assign over such offender 
to any other person. The 9 Geo. IV. 
c. 83, empowers the governor to grant a 
temporary or partial remission of sen
tence; and the 2 & 3 Wm. IV. c. 62, 
limits his power in this respect. In New 
South Wales and Van D1emen's Land 
convicts are subject to a variety of colo
nial laws, framed by the local legislatures 
established under the act 9 Geo. IV. c. 
83. (Lang"s History qf Transportatiryn; 
Report '!f tlie &lect Committee ef the 
House ef Commons on Transportation, 
1838.) 

The various offences for which trans
portation is the penalty are mentioned in 
LAW, CRIMINAL. 

P~nal settlements are designed for the 
pnmsbment of criminals convicted of 
very grave offences in the penal colonies, 
~nd of ~.riminals who are specified in the 
1nstruct10ns of the secretary of state for
warded to the governors of the colonies 
with every transport vessel. In con
nection with New South Wales, the penal 
settlement is Norfolk Island: in con
nection with Van Diemen's Land, there 
was formerly Macquarrie Harbour· at pre
sent there is Port Arthur. ' 

Up to the year 1836, 100,000 convicts 
had been transported from this country 
to the Australian penal colonies, of whom 
1_3,000 were women. The following es
timate of the sums expended on account 
of those colonies falls short of the true 
amount:

£ 
~st of the transport of convicts 2, i29, i90 
Dis?ursements for general, con

::ct, and colonial services • 4,091,581 
Military expenditure • • • 1,632,302 
Ordnance • 29,846 

Total from 1786 to 31st 11arcb ---
1837 ,• • • • • • 8,483,519 

D de ~ct for premium on bills, 
coms, &c. 507,195 

Tb 7,976,324 
b e conveyance of each convict has 

t us cost about 281., and the various ex
penses of residence and punishment have 
been at least 541. a head making in all 
more than 821, a head. The expense en

' tailed upon this country by the penal 
colonies has been, on the average since, 
their commencement, 156,3981. a year; 
but a few years ago the annual expendi
ture was more than treble that amount. 

The following was the expenditure of 
this country on account of New South 
Wales and Van Diemen's Land in the 
year 1836-7 :

JYew South ·wales. £ 
Ordinances of the army 46,801 
Commissariat 3,450 
Ordnance 12,014 
Navy 4,641" 
Extraordinaries of the army 55,625_ 
Special disbursements c.n ac

count of convicts 127,949 

250,480 

Van Diemen's Land. £ 
Ordinances of the army • 16,354 
Commissariat 2,059 
Ordnance • • 11,625 
Navy • • • 515. 
Extraordinaries of the army 20,867 
Special disbursements on ac

count of convicts 113,083 

164,503 

Transport of convicts • 73,030 

Total expenditure for the year 
1836-7 • • • 488,013 

(Transportation Report.) 
In addition to this sum, the colonial 

expenditure on account of the adminis
tration of justice, gaols, and police was 
90,000l., an amount nine times as great 
in proportion to the population as that of 
the United Kingdom for similar pur
poses.

In 1837 a committee of the House of 
Commons was appointed to inquire into 
the subject of Transportation, and to sug
gest improvements. The labours of that 
committee have been followed by some 
changes, and there is a prospect of still 
greater. 

All convicts sent to Bermuda are em
ployed by the government on public 
works in the dockyards. The system of 
punishment pursued is essentially dif
ferent fr?m that which has been in force 
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in the Australian penal colonies, and progress of improvements in penal ar· 
closely resembles that adopted in the rangement generally. 2nd, That in re· 
hulks in this country. The convicts sent ference to the end contemplated by the 
to Bermuda are selected as being the best word example or exemplarity, transport· 
behaved; they are kept apart from the ation is not deficient excepting in the 
free population; they are shut up in supposition that exemplarity is an effect 
hulks by night, and are worked in gangs only of the spectacle of criminals endur
by day under the superintendence of free ing punishment; but in that sense, that 
overseers. A small amount of wages is all experience proves that, instead of pre
paid to them for their labour, a portion Iventing crimes, exemplary punishments 
of which they are allowed to spend, a11d have frightfully increased them;* that in 
the remainder forms a fund, which they so far as there is any real value in the 
receive on becoming free. At the ex- principle (exemplarity) in question, it is 
piration of their sentences they do not as an indefinite, obscure source or cause 
remain in Bermuda, but are sent back at of apprehension; but, that overlooking 
the expense of the government of this objections to the principle, in point of 
country. Transpo1·tation to Bermuda, fact, in the sense of exemplarity as con· 
with some points of recommendation nected with the spectacle of punishment, 
compared with transportation to the that transportation is in the same situation 
Australian colonies, is tlms, on the other as any home system of convict discipline, 
hand, without the argument in its favour, the public at large being as little the 
that it rids England of the criminals sent spectators of the process of the silent or 
to it. ( Capper's Reports.) the separate prison as they are of that 

Mr. BeRtham, Dr. Whately, the pre- under which transportation is carried into 
sent archbishop of Dublin, and other effect; that iu the sense of general ten· 
writers on the theory of punishment, I1 

dency to produce apprehension indepen· 
have condemned the general principle of dently of exhibited punishment, it has su· 
transportation; and comparatively little perior recommendations to any home sys· 
has been urged in opposition to their ar- tern. 3rd, That the objection, that trans· 
guments. l\Ir. Bentham's objections will portation lays a pernicious social foun~a
be found in a chapter on Transportation, tion, is made on a presumption in~olv!ng 
in his 'Theory of Punishments;' the the primary question which penal mstitu· 
archbishop of Dublin's, in his two' Let- tions are designed to solve, viz., that the 
ters to Earl Grey.' Their arguments may convicts sentenced to that punishment are 
be summarily stated as follows :-1st, 
Transportation has failed in all experi· * Exposure in a state of .pun!shment was in· 
ments which have yet been made upon troduced into Pennsvlvama m 1,86. In the ye~ 
the principle. 2nd, That transportation 11790 four years after its commencement, tins 

'l · 1 · fi th pracfice was abolished, and the eITcct .was aster
necessar1 y mvo ves, m re erence to e nishing: for at the end or anothPr period of fou~ 
country from which the criminals are years, that is to say, 1794, the population havma 
sent, want of exemplarity. 3rd, That it in the meanwhile increased at the rate offouran 
lavs a pernicious foundation for future a half per cent. per annum, and the penal law m 

" other respects havin.i; remained nnaltered, crimes 
communities, 4th, That efficient inspec- had decreased bv two-thirds. The increase of re
tion is sacrificed by it. 5th, That it is corded crimes after the introduction of exposu~ 
more expensive than a home prison sys· was too great and too continuous to be accounte 
tern. To these objections it is replied- for to any ~reat extent by an increase ~f P';:'ec~r 

. . tions otherwise than bv reason of an 1ncdr
Th h f; 1lst, at transportation as not a1leu.i crimes. And no part of the subsequent eereWe 

but only a particular system of carrying of recorded crimes can be so accounted for. h' ~ 
that punishment into execution-a system have remarked in this instance one fact, 1w \c· 

h. h · seems to speak for itself enough to sett e t 1f 
w IC JS not necessarily connected with question. The decrease of crime in the tow~~
transportation; a system which was in- Philadelphia, where, doubtless, most of :he the 
stituted in the colonies at a time when posures were made, was much greater t ·~that 
Prisons in the parent country were in the decrease of crime in the county, great thou.g

was, pp. 87-R. (Report of the Committee "" 
worst state possible; a system neTer Prisim lJiscipline 10 the Governor-General of l 11d•a, 
amended in principle according to the Calcutta, 1838.) 
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always to be criminal in character and 
habit; but that, on the contrary, the cir
cumstances of society in a new country 
are economically, in the respects of high 
wages, abundant labour, and good pros
pects, much more calculated to establish 
and confirm the moral benefit to the eha
racler of a former criminal wrought by a 
good system of secondary punishment, 
than the circumstances of an old society 
in which employment is uncertain, wages 
low, &c.; that, besides, prejudice is al ways 
stronger against the man once fallen, and 
consequently more opposed to his per
manent reformation, in an old and esta
blished community, than in a young, 
unorganized, and, so to speak, chaotic 
one. 4th, That experience has not 
proved the existence of greater abuses in 
the management of convicts abroad than 
in their management at home ; and that the 
same provision can easily be made against 
abuse in connection with penal colonies 
which bas been made in connection with 
pr~sons in the mother country (in the ap
pomtment of inspectors) within the last 
few years. 5th, That the question of ex
pense, unless where the difference sup
posed between that of two systems is very 
gyeat, is prematurely discussed, when 
discussed without respect to any satis
factory evidence of the greater efficiency 
of one than of another system. (Captain 
Maconochie's Anstraliana ,· Colonel Ar
t~ur's Letters to the Archbishop ef Dub
lin ; !he ~Merits of a Home and qf a 
Colonial Process, of a Social and a Sepa
rate Systom qf Convict JIIanagement, dis
cussed, by F. l\I. Innes, 1842.) 

Hulks (hulk, Dutch ; hulc, Saxon, the 
body of a ship), used as places of con
finement and punishment for offences · 
corresponds with the galea of the Italian~ 
the galere of the French, and our own 
English word galley. 

Hulks.-The plan of confinin()' of
fenders o~ board hulks was adopt~d in 
~ngland m li66, when the disturbances 
m America interrupted the transportation 
system. The first statute authorising 
such confinement was the 16 George II I. 
c. 44, passed in 1776, for two years only, 
but afterwards continued by two other 
acts of parliament till it was repealed by 
the 19 George Ill. c. 74, which was, 

however, founded upon the same prin· 
ciples with the 16th, and may be consi
dered in part as an improved edition of 
that act. 

The notice of parliament does not ap
pear to.have been called to the hulks be
tween the passing of the 19 George Ill. 
c. 74, and the year 1783, when an act 
was passed, the 24 George lll. sess. 1, 
c. 12, converting the hulks from prisons, 
in which criminals were to be punished 
by hard labour, into places of temporary 
confinement for convicts, between the 
period of their sentence to transportation 
and the completion of the necessary ar
rangements for carrying that sentence 
into execution. The management of the 
convicts was given to officers called over
seers, whose powers corresponded with 
those of the superintendents under the 
former act. They were to feed and clothe 
the offender, and keep him in such man
ner, and to permit him, where the same 
could be safoly done, to labour at such 
places, and under such directions, limita
tions, and restrictions, as his majesty or 
certain. justices of the peace should ap
point. ln case the convict should receive 
employment, he was to be allowed half 
the return arising from his labour for his 
own use; but it was provided that no 
convict should be obliged to work. 

The time of the offender's confinement 
was to be reckoned in discharge or satis
faction of the term of his transportation, 
as far as it might extend. Simih,1r re
turns to parliament or the King's Btnch 
were required under this as under the 
former act. The 24 George III. sess. l, 
c. 12, was repealed by the 24 George lll. 
sess. 2, c. 56, but its provisions were in
corporated in this act, with the exception 
of those concerning the labour of the 
convicts, which it was provided should 
be compulsory. This last act was con
tinued by various other acts till the year 
1815, without any alteration in its pur
pose, excepting in the 28 George Ill. 
c. 24, and the 42 George Ill. By the 
former of these it was provided that the 
convicts should be visited and treated as 
offenders sentenced to hard labour, and 
that the expenses occasioned by their 
maintenance or death should be defrayed 
by the overseers. By the latter the inter
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est of the contractors was limited to that 
of supplying provisions, clothing, and 
other nece,saries to be consumed in the 
hulks. The 55 George III. c. 156, re
pealed and re-enacted by the 56 George 
III. c. 2i, empowers the king to appoint 
a person to the office of superintendent., 
and the persons to be deputy or assistant 
:<uperintendents, also resident overseers. 
The latter of these acts was continued by 
the I and 2 George IV. for two years, 
and its provisions were then re-enacted 
with some variations, in the 5 George IV. 
c. 34. (Statements and Observations con
cerning the IIulks, by George Holford, 
Esq., M.P.) 

From the evidence taken before a 
Committee of the House of Commons 
appointed in 1832 to inquire into the 
subject of secondary punishments, and 
before a Committee of the House of 
Lords in 1835, we are led to conclude 
that no material changes had then been 
effected in the discipline pursued on 
board the hulks. 

The stations at which hulks are main
tained in England are Portsmouth, Gos
port, Devonport, Chatham, Woolwich, 
Deptford ; besides Bermuda, Gibraltar 
is designed to be a foreign station. 
. The following returns relating to the 

hulks are taken from the reports which 
were made by the superintendent to the 
government:-On the 1st January, 1841, 
there were 3552 convicts on board the 
various hulks in England; and during 
the year, 3G25 more were received into 
custody, besides 63 transferred from the 
bulks at Bermuda. Of the convicts in 
custody, and those received in the course 
of the year, in all 72•l0, 2374 were trans
ported to Van Diemen's Land, 180 of 
whom were boys under sixteen years of 
age; 80 were sent to Bermuda; 66 were 
transferred to the Penitentiary (l\Iill
bank) ;, and 7 to Parkhurst prison: 262 
were discharged ; 196 died (being 2! per 
cent.. upon the gross number); I escaped; 
leaving 4254 convicts on board the hulks 
in England on the 31st December, 1841. 
Of the total number received, 52 were 
known to have been transported* before; 
10 had been in the Penitentiary; 1625 bad 

• This means had been_ in !,he bulks before. 

been convicted previously of various 
offences; 48i bad been before in custody; 
and the remaining 1451 were not known 
to have been in prison before. Three 
prisoners were received during the year 
under 10 years of age; 2I3 between the 
ages of 10 and 15; 958 between 15 years 
and 20; 1612 between the ages of 20 and 
30 years ; and 839 who were above 30 
years of age. The total expense of the 
hulks is represented for the year as 
G4,527l. lOs. i£d., and the total value of 
the labour performed as i2,386l. 16s. 6d. 
(Two Reports qf John Henr.1/ Capper, 
Esq., Superintendent ef Ships and Vessels 
employedfor tl1e Co11.fi11e111ent ef Offenders 
under Sentence ef Transportation, ordered 
to be printed 2 I st 1lfarch, 1842.) The 
total expense per man in the hulks in 
England is 18l. l 2s. lid. The average 
value of labour per man is estimated at 
IOl. ISs. 9d., making the average annual 
expense per man 7l. 14s. 2d. The total 
cost per boy in the hulks is I3l. 5s. c~d. 
The value of the labonr performed by the. 
prisoners in the hulks at Bermuda leaves 
an estimated annual profit for each of 
13l. 3s. 6d. (Lord John Russell's Note on 
Transportation and Secondary Punislt
ment, 8th Januat'.lf• 1839.) . 

The hulks in England are viewed 
merely as an intermediate establishment 
between the common gaols and the penal 
colonies, for prisoners sentenced to trans
portation; but, in fact, in many cases they 
prove a substitute for that punishment •. 
They are considered to be the worst 
branch of secondary punishment in Eng
land, and their discontinuance has been· 
nrged. 

PRISONS (Prison, French), places of 
safe custody, of punishment, and reform. 

The history of modern impro~eme?ts, 
in the prisons of this country begms with 
the labours of Mr. Howard in the last 
century. In the first section of Mr. 
Howard's book on 'The State of the 
Prisons in England and Wales,' wh~ch he 
entitles •A General View of the Distress 
in Prisons,' published in I 7i 5'. he pre~n~. 
a summary of the abuses whwh existe . 
in the management of criminals at that 
time. These abuses related to food, ven
tilation, drainage, want of classifi~ation 

l of prisoners; and the effects were diseas~ 
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and the further corruption of all persons 
who were confined in prisons. · . 

The labours of Howard and of otb'.ers 
were but slowly attended with . sue
cess. Nearly fifty years after the date 
of the above details the Prison Discijlline 
Society remark, that there yet exist many 
prisons in the same condition as that in 
which Howard left them-monuments of 
the justice of his statements, and of the 
indifference with which his recommen
dations had been regarded. (Fifth Report, 
p. 16.) In 1818 it appears by parlia
mentary returns, that out of 518 prisons 
in the United Kingdom, to which upwards 
of 107,000 persons were committed in 
that year, 23 prisons only were classed 
or divided according to law; 59 prisoni 
had no division whatever to separate 
males from females; 136 had only one 
division for that purpose; 68 had only 
two divisions, and so on ; 23 only were 
divided according to the regulations of 
the statute (24 George III. c. 54, sect. 4) 
which provides for eleven. In 445 prisons 
·~o work of any description had been 
.introduced; in 73 prisons, though some 
work was performed, yet the number was 
exceedingly small in which employment 
to any extent had been carried on. In 
IO? gaols built to contain only 8545 
prisoners, there were at a time 13,057 
persous confined. 

Classification of Offenders.-The ar
gument of those who wished to make the 
experiment of classifying prisoners is 
thus succinctly stated by a distinguished 
American writer on penal jurisprudence: 
-."That, as a place of punishment, a 
prison would soon lose its terrors if its 
depraved inmates were suffered to enjoy 
the society within, which they had always 
preferred when at large; and that, instead 
of a place ofreformation, the prison would 
bec?111e the best institution that could be 
dev1sed for instruction in all the mysteries 
of. vice and crime, if the professors of 
gu1lt were suffered to make disciples of ·1 

pensable, in proportion as it was dis
covered that in each of these classes there 
would be found individuals of different 
dei,'1·ees of depravity, and of course not 
only corrupters, but those who were ready 
to receive their lessons. Accordingly, 
classes were multiplied, until in some 
prisons in England we find them 
amounting to fifteen or more." The 
same writer exposes the fallacy of this 
argument in what follows:-" But in the 
consideration of this question these evi
dent truths seem not to have had their 
proper force: first, that moral guilt is not 
the immediate subject of human observ
ation; nor, if discovered, is it capable 
of being so nicely appreciated as to enable 
us to ru;sign to each individual who may be 
infected with it his comparative place in 
the scale; and if it could be discovered, 
it would appear that no two individuals 
could be found contaminated in the same 
degree: secondly, that if these difficulties 
could be surmounted, and a class formed 
of individuals who had advanced exactly 
to the same point, not only of offence, 
but of moral depravity, still their asso
ciation would produce a further progress 
in both." (Livingston's Penal Code for 
the State of Louisiana ; Introductory 
Report to the Code ef Reform and Prison 
Discipline, p. 309; see also q. 1784, 
Evidence ef Samuel Hoare, Esq. ; &lect 
Committee ef the House ef Commo11s. 
183:.!.) Classification continqes to be the 
leading principle of arrangement in many 
prisons; in others the object contcm
plated by it, namely, the prevention of 
contamination, is further sought by the 
prohibitionoforalcommunication between 
the prisoners. 

Of the prisons which have been sub
jected to any fundamental changes dur
ing the last twenty years, tlie greater 
number are conducted on the sileut sys
tern. The advocates of this system sup
posed that contamination would be pre
vented by the intercotll'se of the tongue 

those who may be comparatively ignorant. being prohibited. The first objection in
To remedy this evil therefore we must IcmTed in carrying out this plan was the 
resort to classification; first, the young great expense of employing a requisite 
must be separated from the old; then we Ii.umber of officers to enforce silence. To 
must make a division between the novice mitigate or get rid of this objection, 
and . t?~ practised offenders. Further another evil was produced by the intro
subdiv1s1ons however were found indis- ! . duction of the practice of giving to pri
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soners a control over other prisoners. 
In Coldbath Fields prison, containing on 
an average 900 prisoners, no less than 
218 were, in 1837, removed from the 
operation of the law and the endurance 
of their punishment by being appointed 
to offices of trust or control. Besides 
these 218 there were 54 regular officers; 
so that 272 persons were appointed to 
superintend 682 prisoners (i.e. 900 minus 
218, who had appointments), being in 
the ratio of one officer to 2t prisoners. 
With all this wasteful superintendence, 
involving so entire a sacrifice of dis
cipline, the great object of pri>ons on the 
principle of Coldbath Fields was not 
attained. " The minds of the prisoners 
(say the Inspectors of Prisons in their 
Report for that year) are kept under per
petual irritation by the prohibition of 
speech, their ingenuity at work to find 
means of evading it, and they are still 
further depraved by frequent subjection 
to punishment for an offence of a merely 
arbitrary character." 

Under any arrangements the principle 
on which such prisons are conducted 
almost necessarily involves great and 
numerous vices. 

The power of establishing rules for 
prisons is vested by 5 & 6 Wm. IV. c. 
38 in the s.ecretary of state for the home 
department. Distinct divisions of each 
prison are appropriated to male and 
female prisoners. The several wards, 
cells, yards, &c., are devoted to distinct 
classes of prisoners. There are baths 
for the cleansing and bathing of pri
soners; a fumigating oven for the cleans
ing and disinfecting of their clothes, linen, 
or bedding. A competent number of 
cells adapted to solitary confinement for 
the punishment of refractory prisoners, 
and for the reception of such as may by 
law be sentenced to confinement therein, 
is provided. Separate rooms are pro
vided as infirmaries or sick wards for the 
two sexes, and as far as possible for the 
different descriptions ofprisoners. Every 
prisoner is provided with suitable bed
ding, and every male prisoner with a sepa
rate bed, hammock, or cot, either in a 
separate cell, or in a cell with not less 
than two other male prisoners. Con
ve!1ient places are set apart for washing, 

combing, &c., and yards for exercise. 
It is provided by law that the visiting 
justices appointed at each quarter-sessiou 
shall meet periodically at the prison and 
inspect the several journals, registers, 
and books, and give such directions as 
may to them seem neceEsary; that they 
shall regulate a scale of fines to be levied 
by the governor upon the subordinate 
officers for negligence in the performance 
of their duties; that they may suspend 
any officer; examine from time to time 
the state of the buildings, the classifica
tion, separation, inspection, hard labour, 
employment, htalth, diet, instruction, &c. 
of the prisoners; also into the amount 
and disposal of their earning1', the ex
penses attending the prison, and any im
provement which may be practicable; 
they are required to direct such books as 
they think proper to be distributed for 
the use of prisoners who do not belong 
to the established church; they may en
ter into contracts for the employment of 
prisoners in any work or trade within 
the prison, subject to the sanction of the 
general or quarter session; they may 
authorize any prisoner to be employ~d 
in the service of the prison, but not m 
the service of any officer in control or 
instruction of any other prisoner; they 
may order necessary clothing or t?Ols .to 
be given to any prisoner on his dJS
charge, or may pay his passage home, or 
present him with such a moderate sum 
of money as they may think fit: t~ey are 
required to make a report respectmg the 
state of the prison at every qnarter-ses
sions: in case of contagious disease, or 
any other emergency, they are e~
powered to issue an order unde~ their 
hands and seals, to remove the prisoners 
to some other prirnn or place of ~onfine
ment within their jurisdiction; 1i_i case 
of any criminal prisoner being gmlty of 
repeated offence against the rules of the 
prison, or of any greater offence. than 
the governor is authorized to pumsh, a 
visiting justice may order the offender 
to be punished by solitary co_nfinement; 
and in case of absolute necessity, by con
finement in irons; a visiting justic.e may 
receive the complaint of any pnsoner. 
Spirits, wine, beer, and tobac~o a;e pro
hi bited to any prisoner exceptmg m casei 
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approved of by the surgeon. For every 
prison it is provided that there shall be 
a governor, chaplain, and surgeon; and 
for the female branch of the prison a 
matron; and a sufficient number of 
schoolmasters and mistresses, male and 
female turnkeys, and subordinate officers; 
none of whom, excepting the chaplain 
and surgeon, are allowed to hold any 
office or have any occupation except what 
refers to the prison. For the various 
rules as to the governor, and his admi
nistration, the chaplain, surgeon, and 
so forth, the reader may consult the 
Act. 

A different dress is worn by a prisoner 
convkted of felony from one convicted of 
a misdemeanor: he is employed, unless 
prevented by sickness, at such hard 
labour as can be provided, and for so 
many hours (not exceeding ten) daily, 
except on Sundays, Christmas, Good
Friday, or any public fast or thanksgiv
ing day. Some descriptions of misde
meanants are allowed to wear their own 
clothing if deemed sufficient and proper; 
and they have various other privileges. 
Prisoners convicted of felony, but not 
sentenced to hard labour; prisoners con
victed of misdemeanour, who do not 
~me under the description contemplated 
m. the above detail; and other convicted 
prisoners not sentenced to hard labour
must be clothed in a particular dress, and 
employed in some work or labour which 
is not severe ; and they are restricted to 
a prison diet. They are required, like 
all other prisoners, excepting misdemea
n.ants of the first division, to preserve 
silence. (Rules and Regulations for the 
Government qf 'Westminster Bridewell, as 
certified b,!j the Secretary qf State for the 
Home Department, lith June, 1841; Re
gulations for Prisons in England and 
Wales, 1840.) 
. The labour which is most generally 
1?1posed in prisons conducted on the 
silent system is that of picking oakum, 
and of the tread-wheel. The labour of 
the .tread-wheel is at present chiefly 
apph~d to the grinding of corn and 
P~mpmg water for prison consumption. 
(:See Description ef the Tread-'lllill for 
the .Employment of Prisoners, u:ith Obser
vations on its Ma11ayement, published by 

the Committee rf the Society jCYI' the Im
provement of Prison Discipfine, g-c.) 

In some prisons females as well as 
males are employed on the tread-wheel, 
the application of this mode of punish
ment to either or both of the sexes being 
determined by the discretion of the 
justices of the peace in connection with 
each prison. The application of tread
wheel labour to women is liable to 
occasion miscarriage in cases of preg
nancy, and in various ailments of the sex: 
it is apt to produce serious disease; it is 
injurious also to males when applied for 
a prolonged period. As a punishment it 
is very unequal, its severity depending 
upon the physical strength of those sub
jected to it; and it has been administered 
with great want of uniformity in dif
ferent prisons. 

Another mode of employing prisoners, 
but one which is not so much in use as 
the tread-wheel, is with the crank ma
chine, which is constructed of different 
sizes. Plans will be found in the work 
to which we refer. (Description of the 
Tread-Mill, and rf the Portable Crank· 
Machine by Wm. Hase.) 

The average expense of each convict 
kept in a House of Correction, on the 
silent system, is about 55l. or 5€l. for 
four years. (Lord John lfossell's Note 
on TranspCYl'tation and Secondary Punish
ments, January 2, 1839.) 

Separate imprisonment differs from 
what is ordinarily understood by solitary 
imprisonment in the following particulars: 
-" In providing the prisoner with a large, 
well-ventilated, and lighted apartment, 
instead of immuring him in a confined, 
ill-ventilated, and dark cell; iu providing 
him with everything that is necessary to 
his cleanliness, health, and comfort dur
ing the day, and for his repose at night, 
instead of denying him those advantages; 
in supplying him with sufficient food of 
wholesome quality, instead of confining 
him to bread and water; in alleviating 
his mental discomfort by giving him 
ernployment, by the regular visits of the 
officers of the prison, of the governor, 
surgeon, turnkeys, or trades' i~str_uctors, 
and particularly of the chaplam, m&tead 
of consigning him to the torpor and other 
bad consequences of idleneFs, and the 
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misery of unmitigated remorse ; in sepa
rating him from none of the inmates of 
.the prison except his fellow-prisoners, 
instead of cutting him off as far as may 
.be from the sight and solace of Luman 
society; in allowing him the privilege of 
attending both chapel and school, for the 
purposes of public worship and education 
in class (securing on these occasions his 
complete separation from the sight and 
hearing of his fellows), instead of ex
cluding him from divine service and in
struction; in providing him with the 
means of taking exercise in the open air, 
whenever it is necessary and proper, in
stead of confining him to the unbroken 
seclusion of his cell." (Inspectors' Re
port, 1838.) Arguments both for and 
against this system have been urged with 
considerable force. (Australia11a, or 
Thoughts on Convict }jfanagement ; aud 
A General View ef The Social Sgstem 
ef Convict JJiaiwgement, g-c., by Captain 
Maconochie; The JJierits efa /lome and 
ef a Colo11ial Process ; ef a Social a11d 
ef a Separate S9stem ef Co11vict ;lfanage
ment, by F. M. Innes ; Reports ef the 
I11spectors ef Prisons.) 

The separate system originated in this 
country in the year l i90, and was first 
tried in the county gaol, Gloucester. 
This building was provided with cells 
in which pri,,oners were confiued apart, 
day and night, from the hour of admission 
to that of discharge. Those confined 
nuder short sentences were denied, 
those nuder long sentences were provided 
with, employment. l\Ioral and religious 
instructiou was given in the cells and in 
the chapel. This discipline was enforced 
during seventeen years, in which period 
there were very few re-commitments. 
But the increase of population demanding 
increased prison accommodation, the 
system was abandoned to make room for 
additional prisoners. In 1811 the favour
able opinion conceived of separation in 
prisons by a committee of the House of 
Commons led to a recommendation "that 
a separate pr!son should be erected in 
the first instance, for the counties of 
London and Mi<ldlesex, and that measures 
should be taken for carrying on the peni
tentiary system, as soon as might be 
practicable, in different parts of the 

country." In the following year (1812) 
the act 52 Geo. II I. c. 44, was framed 
in conformity with the committee's re
commendation, by which act the Peni
tentiary at Millliank was commenced in 
1813-subsequeut acts granting leave ro 
increase its accommodations. Iu 1821 
this great prison was completed for 
the reception of 1200 convicts, for 
England, Scotland, and Wales. The 
separate system did not begin to be 
carried out for some years after the 
establishment of Millbauk Penitentiary, 
and after having been for some time in 
operation it was abandoned, owing to the 
great mortality which prevailed there. 
This mortality, it is alleged, resulted from 
the unhealthiness of the situation in 
which the Penitentiary is built, and all 
connection of it with the separate system, 
in the nature of a consequence, is denied. 
(I1i<pectors' Reports.) 

A model prison on the separate system 
at Pentonville, London, has been com· 
pleted, and others have been built or 
projected in different parts of England; 
the success or failure of which will deter· 
mine whether the system shall or shall 
not become general. The Fourth Report 
of the Inspectors of Prisons explains the 
general principles followed in the c?n· 
struction of the Model or Pentonv1lle 
prison. . 

Any estimate of the expense per pr~· 
soner of the separate system mus~ un~1l 
that system has been for some time. m 
operation, be liable to dispute. At llhll
bank Penitentiary (which is allowed to 
be an imperfect criterion) the net annu~ 
expense of each prisoner, deducting his 
earnings, is said to be 24l. 6s. 6d. (~rd 
John Uussell's .Note on Transportation 
and &condary l'unishmeTtts.) It is urged 
by the advocates of the system that the 
sentence of imprisonment in a sepa~ate 
prison need be only a half or two-thirds 
the duration of a sentence to any other 
prison for it to be as severe and as 
much dreaded, and that the difference of 
expense will be thus made up. . ... 

The improvement in prison d1sc1phne 
has little more than con1menced; and "'
even in the metropolis vices whic~ ha~e 
been long admitted as such co~t1~ue Ill 
nudiminished force.. The descr1pt1on of 
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the great gaol of Newgate, given by the 
Inspectors of Prisons in their Report for 
1837, equally applied in the year 1842 :
" The prisoners are associated in smaller 
numbers than formerly, but they are 
thrown into closer contact, and com
panionship is more directly facilitated; 
their mutual acquaintance is more per
fect; their knowledge of each other's 
habits, tempers, and capacities is more 
readily acquired, more firmly established, 
and more mischievously brought to bear 
against the interests of society and their 
own well· being and reformation. What 
(say the inspectors) but miscbie~ inevit
able and m;mifold, can be expected from 
locking up from morning to night, with
out intermission and change, in utter 
idleness (in numbers varying from three 
to fifteen, or even more), the most a ban
doned characters, adepts in crime, com. 
pelled associates with the uninitiated or 
trivial offender?" 

The new Connty Gaol and House of 
Correction at Reading, Berkshire, has 
been constructed for the application of 
the separate system, and has now (1846) 
been more than two years in operation. 
Alterations have recently been made in 
the Hertford County Prison, for the same 
purpose. The results have been in the 
highest degree satisfactory wherever the 
systex_n ~as been brought into operation. 

Cnmmals are sometimes pnnished by 
~n~, and sometimes by whipping. Fine 
1s 1mJ;lOsed for criminal offences only in 
peculiar cases-where, for in~tance. the 
?ffender is a wealthy person. Whipping
!8 sel~om used excepting in the case of 
Juv~mle offe?ders, or as a disciplinary 
pun1shmei;t ~n the hulks or in prison. 
~ut the principle of corporal punishments, 
!11 Eng.land, as everywhere else, is becom
i~g daily more unpopular, and its prac
tice.going into disuse. Another mode of 
po.nishment, but one which has also 
nhearly passed into desuetude, is that of 
t e stocks. 

Pri.son~rs committed for trial or for 

at their own expense, procure any em
ployment, materials, and tools which the 
governor may deem safe and proper. 
Provided no bill has been found against 
a prisoner, or that upon his trial he has 
been acquitted, he is allowed such a 
proportion of the amount of his earnings 
as the visiting justices de~m fit and rea
sonable. Prisoners of this class are per
mitted to see their friends on any week
day without any order, within specified 
hours; and their legal adviser at any 
reasonable hour. Letters to and from 
them are subject to the in.spection of the 
governor. They are liable, in case of 
their being riotous, or disorderly, or be
ing guilty of a breach of the regulation~, 
to be confined in separate cells, and be 
allowed no other food from the county 
than bread and water. (Regulations jar 
Prisons in England and lfoles, issued by 
the Secretary of State, 1841.) 

The application of the separate system 
to untried prisoners remains yet to be 
carried into more complete operation. 
Clerkenwell Prison, Middlesex, has been 
taken down, and a new County Gaol, 
on the separate system, for the untried 
and for prisoners under ~xamination, is 
in progress of construction, on an eu
larged site and extended scale. 

The disposal of criminals after the ex
piration of the period of their impriS?n· 
ment is, in England, one of th~ most d!fli
cult questions connected with pumsh
ments, and it is one for the settlement of 
which uo measur~s ha.ve yet ~en a?opted 
or devised. Until thIS deficiency 1s sup
plied, under any system .of secondary pu
nishment whatever, the immense amount 
ofrecommitments which take place in this 
country may be expec.ted to ~ontinu~. 
The amount of recomm1tments is an evi
dencenotmerelyoftheinefliciencyofpar
ticularmodes of punishment, but probably, 
more generally, of. the ?ifliculty of fin<i
ing employment m thIS country. Mr. 
Bentham suggested several means where
by this object might be met: employ

exanunat1on are permitted to wear their ment in the army or na_vy; ~e encou
own .clothing in prison, provided it be ragement of volun~17 em1gratwn .to the 
suffic1ent;theyarenot compelled to work Icolonies; t?e req?mn.g of secunty for 
0~ labou.r; but at their own request or good behaviour, with ~1berty, to the su~ety
w~th their own consent may be supplied to contract for th~ prisoners labour• or 
with any work not severe, or they may, a subsidiary establishment for the recep-

VoL. u. 3 B 
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tion of the prisoners under a modified 
kind of imprisonment. Of these methods 
it is not improbable that the encourage
ment of voluntary emigration will be re
solved upon. It is a question whether 
the emigration should not be compulsory 
instead of voluntary. But to this it has 
been objected, that making emigration 
thus as it were a punishment or part of 
a punishment, would tend to render it, by 
association of ideas, a mark of disgrace, 
whereas it is desirable that industry 
should be encouraged to find channels for 
itself in the colonies. 

Until recently there was no further 
distinction observed in the discipline of 
juvenile offenders than by their separate 
classification from the adults in the hulks, 
ia prisons, &c., where they were put to 
the same or nearly the same routine of 
duties as the adults: but with the esta
blishment of the Parkhurst Reformatory, 
in the Isle of Wight, the commencement 
of systematic improvement in this respect 
has been made. 

The objects sought to be attained at 
the Parkhurst prison, are the penal cor
rection of boys with a view to deter juve
nile offenders generally from the com
mission ofcrime, and their moral refbrm
ation. The disposal of the boys at Park
hurst on release is a question of some 
difficulty. Of those liberated since its 
establishment some have been appren
ticed to the trades in which they were 
educated there; others have been sent to 
the Refuge for the Destitute, and the 
Philanthropic Institution, and a consider
able number have been sent to New Zea
land. Nine years have now(l846) elapsed 
since the opening ofthe Parkhurst Prison, 
and its results have been highly satisfac
tory. The establishment originally pro
vided for 320 boys, but it has been so 
materially enlarged as to be capable of 
accommodating 720. 

Provision has also been recently made 
at the Millbank Prison, Westminster, for 
the probationary confinement of 200 
youths, from 16 to 20 years of age. 
There is now sufficient provision for 
juvenile transports; but further establish
men~, on the reformatory plan, are still 
reqmred for those boys who from their 
tender age and small size are unfit to be 

transported, and for various descriptions 
of minor juvenile offenders. 

The Prisons Regulation Act (5 and 6 
Wm. IV. c. 38) empowers one of the 
principal Secretaries of State to appoint a 
sufficient number of persons, not exceed
ing five, to visit and inspect, either singly 
or together, every gaol, bridewell, house 
of correction, penitentiary, orother prison 
or place for the confinement of prisoners, 
in any part of Great Britain ; and to 
examine officers, inspect books and 
papers, and inquire into all matters rela
ting to the management and discipline of 
such place of confinement, and to deliver 
to the Secretary of State a Report there
on. 

The Tenth Report of the Inspectors 
of Prisons for the Home District, is 
dated August 8, 1845, and states-that 
prison discipline and management hav~ 
been generally improved ; that great 
tiuccess has attended the application of 
the separate system, " by which alone," 
they observe, " we are convinced, the 
prevalence of crime can be stayed, and 
the morals and habits of the prisoners can 
be permanently amended ;" that, under 
this system, the health as well as the c.ha· 
racter of the prisoners have been 1m· 
proved, and the number of prison pu~is~
ments greatly diminished; and that 1! IS 

especially suitable for persons untried, 
who ought neither to be ~xposed .to 
the contamination of association with 
other prisoners nor subjected to the irri· 
tating regulations of the silent sys~m. 
The inspectors object in very ~ec1ded 
terms to tread-wheel labour, as being op· 
posed to the formation of permanent 
habits of useful labour, which ought to 
be aimed at in prison discipline, rather 
than compulsory labour for the mere pur· 
pose of punishment. The Report stat~s 
that a great reduction has taken place ID 
the number of debtors committed to 
prison, which has been in consequence of 
the act ( 7 and 8 Viet. c. 96) to am.end 
the law of insolvency, whic~ c~me mto 
operation August 9, 1844. For mstance, 
in the Debtors' Prison, for London and 
Middlesex, the number committed be· 
tween August 9, 1843, and August 9, 
1844, was 2,529; whilst between August 
9, 1844, and August 9, 1845, the number 
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was only 656, showing a decrease of 
285· 5 per cent. The Inspectors recom
mend urgently the formation of district 
prisons for juvenile offenders, where they 
may be kept apart from the contamination 
of the common gaols. As exceptions to 
the general improvement which has 
taken place in prison management and 
discipline, the inspectors state that no 
improvements have been effected in the 
prisons of the county of Bedford; and 
with reference to the prisons of the city 
of London they say, "We are compelled, 
by an imperative sense of duty, to advert, 
in terms of decided condemnation, to the 
lamentable condition of the prisons of the 
city of London - Newgate, Giltspur
street Compter, and the City Bridewell 
-in which the master-evil of gaol associ
ation, and consequent contamination, still 
continues to operate directly to the encou
ragement of crime." ••.•" We have often 
recorded our opinion with reference to 
this subject, and we shall not fail to 
repe~t our protest against the prisons of 
the city of London, until we see substi
tuted," &c. 

';l'he Tenth Report of the Inspectors of 
Pnsons for the Northern and Eastern 
District, which is dated February 20, 
1846, states that a very material decrease 
~as taken place in the criminal popula
tion of the district during the years 1844 
~nd 1845; and that the prisons continue 
ma state of improvement. The Inspector 
~emarks, that in consequence of the pass
rng o~ the 8 and 9 Viet., c. 127, which 
authonzes the imprisonment, for short 
terms, of debtors who have contracted 
their debts under fraudulent circum
stances, there bas been some increase iu 
the number of prisoners committed on 
that account. 

As to the great reduction iu the number 
of. debtors in consequence of the 7 and 8 
Vic~ c. 95, coming into operation, and 
the mcre1se iu the number of debtors 
committed, as having contracted debts 
under fraudulent circumstances, in con
se9uence of the passing of the 8 and 9 
Viet. c. 12i, it will be useful to r~fcr to 
the remarks under the article INSOLVENT, 
P· 114, &c. The facts stated bv the 
~ports do not in this instance prove that 

ere was any social improvement, be

cause the number of commitments were 
diminished under the 7 and 8 Viet. c. 96 : 
the true conclusion is, that a number of 
dishonest debtors were let out of prison or 
did not get into prison, and that is all. 
The increased number of committals of 
fraudulent debtors under the 8 and 9 
Viet. c. 127, confirms this conclusion. 
It is true that the inspectors' report merely 
gives the decrease in the number of im
prisoned debtors under 7 and 8 Viet. 
e. 96, as a fact; but it is possible that 
some persons might draw the wrong con
clusions from this fact. 

The Tenth Report of the Inspector of 
Prisons for the Southern and Western 
District, which is dated August 4, 1845, 
states that beneficial alterations are taking 
place, both in the construction of prisons 
and in prison discipline, aud speaks in 
terms of approbation of the results of the 
application of the separate system. 

There are several institutions auxiliary 
to the penal institutions of the country. 
The institutions referred to are either 
wholly supported by voluntary contribu
tions, or partly by voluntary contributions 
and annual parliamentary grants, and 
their objects are to receive convict youths 
after they have endured the sentence of 
the law, as voluntary inmates, and to 
educate them in suitable branches of 
know ledge, and in useful trades ; or to 
receive the destitute offspring of adult 
convicts who have been executed or trans
ported, or are imprisoned for a length
ened period, and to give them the advan
tages mentioned. In the metropolis there 
are the Refuge for the Destitute, and the 
Philanthropic Society's Institution. 

The Refuge for the Destitute was 
founded in 1805, and incorporated by 
Act of Parliament in 1838. It is a place 
of refuge for young persons of both sexes, 
discharged from pen:il confinement ; ?r 
who, having lost their character by dis
honest practices, are unable to procure an 
honest maintenance. The females in the 
establishment are employed in washing 
and in needlework, for which the institu
tion contracts with the public, and in 
household work. The males are em
ployed in shoemaking, tailoring, and pre
paring fire-wood fo~ sale.. . 

The Pbilantbrop1c Society embraces 1n 
3 H 2 
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its scheme, besides juvenile criminals, the 
destitute offspring of criminals. The 
education given at the Society's institu
tion, in addition to the details at the 
Refuge, includes the trades of printing, 
bookbinding, rope and twine-making. 
To those young men who, after quitting 
the institution, bring satisfactory testi
monials from their masters by whom they 
have been employed of honesty, sobriety, 
and steady habits, rewards varying in 
amount are given at the end of one and 
two years respectively. This institution 
is entirely dependent upon voluntary 
contributions. (An Account of the Phi
lanthropic Societg, 1842, printed at the 
Institution.) 

The prisons of Scotland were in a state 
of grQSS mismanagement when, in 1826, 
a Committee of the House of Commons 
was appointed to inquire into the subject. 
The recommendations of that committee, 
the appointment of inspectors, and the 
passing of an act of parliament (2 & 3 
Viet. c. 46), by which the burden of main
taining prisons is removed from the royal 
burghs, and provided for by a general 
rate upon property, and their manage
ment is devolved upon county boards and 
upon a general board sitting in Edin
burgh, have led to some improvements, 
and paved the way for still greater. 
This act, which was passed in August, 
1839, is to continue in force ten years. 
lVhere system can be said to have been 
attempted in Scotland, it has been one of 
those which we have noticed in connection 
with England. The separate system has 
been for several years in force at Glas
gow in respect to prisoners, the duration 
of whose sentence is six months or under, 
and, according to the reports of the in
spectors of Scotch prisons, with generally 
good effects, although the construction of 
the prison in which the system is con. 
ducteu is not completely favourable. The 
difficulty of procuring employment on 
release from prison has however been so 
great, that lately criminals in confinement 
at the Glasgow penitentiary, when in pros
pect of their liberation, have been found 
tQ threaten the commission of crimes for 
which they might again be sent there. 
Another separate prison has beeu estab
lislied at Perth, and the exteµsio11 of th~ 

system is oontemplated by the board 
of direction in connection with Scotch 
prisons, provision for the purpose having 
been made already by parliament. 

The Seventh Report of the Board <>f 
Directors of Prisons in Scotland is dated 
February 11, 1846, and gives an account 
of the proceedings of the Board with re
lation to the General Prison at Perth; 
the proceedings with relation to Local 
Prisons ; a statement of Receipts and Ex
penditure during the year 1845, and an 
estimate of the funds which will be re
quired for the year 1846. 

The gaols of Ireland are regnlated by 
an act of parliament (7 Geo. IV. c. 74) 
passed in 1826, by which annual reports 
of the state of the several prisons are re
quireu from inspectors of prisons wh<> 
had been appointed some years previ<>usly. 
From the reports of the inspectors a 
lamentable picture is to be drawn of the 
management of the prisons so recently as 
1841. Industry appears to have been 
only partially introduced; classification, 
where it is attempted, is of the most im
perfect description, and lunatics are fre· 
quently committed to prison simply as 
being dangerous to society, of which prac
tice the results are, "that each prison in 
the kingdom has charge of from five to 
ten lunatics, and even more, to the great 
injury of the internal discipline and peace 
of the establishment, as well as to the 
poor individuals, as there is no proper 
accommouation for them, or means of 
treating the disease with a view to cure." 
(Report of the Iuspectors of Prisons for 
Ireland, 1842, p. 9.) 1

As to the prisons in the British depen
dencies, the following authorities may be 
referred to:-" Resolution recorded by 
the Government of India on the SW of 
October, 1838, after taking into conside
ration the Report of the Committee on 
Prison Discipline," Calcutta, 1838; "Re
port of the Committee on Prison D~i· . 
pline to the Governor-General of India 
in Council," January s, 1838. Calcutta; 
"Report of Captain J. W. Pringle on 
Prisons in the West Indies," July, 1838; 
and as to Lower Canada, the " Report of 
the Hon. D. l\fondelet and J. Neilson, 
Esquires," Quebec, 1835. 

1'EEASON. [Law, CRIMINAL·] 
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TREASURE-TROVE, in legal Latin 
called thesaurus inventus, is a branch of' 
the revenue of the crown of England, and 
belongi; to the king or his grantees. Where 
coin, plate, or precious metals are found 
hidden in the earth or any private place, 
and the owner or person who deposited 
them is unknown, the property becomes 
vested in the king by virtue of his pre
rogative. But if the owner is known, or 
is ascertained after the treasure is found, 
the property belongs io him and not to 
the king. By a constitution of Hadrian 
(Inst. i. tit. 1., § 39), if a man found 
treasure (thesauri) in his own ground, it 
belonged to the finder, and also if he 
found it in a place which was sacer (sacred 
to the ~ds above), or religious (sacred to 
the Dil Manes). If a man found treasure 
accidentally in another man's ground, the 
constitution gave half to the finder, and 
half to the owner of the ground. If he 
found treasure in the ground of the em
peror, the finder had half, and the emperor 
half; and the law was the same if the 
ground belonged to the fiscus, or to the 
Roman people, or to any civic community. 
A constitution of the Emperors Leo and 
Zeno (Cod. x. tit. 15) is to the same 
effect as far as it goes. Grotius says that 
the title of the prince to treasure-trove 
had in modern times been so generally 
established in Europe as to have become 
'jus ~mmuneetquasigentium' (De Jure 
BeUi et Pacis, lib. ii. c. viii. § 7). The 
l~'! of England adopts the Roman defi
mtio!l o_f treasure-trove of Paulus (Dig. 
41, nt..1. § 31). "Treasure (thesaurus) is 
an ant!ent deposit of money, of which 
there 1s no record so as to give it an 
owner: for thus it becomes his who has 
found it, because it does not belong to 
another;" and to entitle the crown to the 
P~operty, it must appear to have been 
hidd~n or deposited by some one who at 
~e time had the intention of reclaiming 
it. Whenever therefore the intention to 
abandon appears from the circnmstances
as for instance, where the property bas 
~n found in the sea, or in a pond or 
river, or even openly placed upon the 
surface of the earth-it belongs to the 
finder. In England the concealment of 
treasure-trove from the king was ap
parently formerly a capital offence; at 

present it is a misdemeanour punishable 
by fine and imprisonment. (Blackstone's 
Commentaries, vol. i. p. 295.) 

TREASURER. [MUNICIPAL CORPO
RATIONS, p. 391.J 

TREASURY, a department of the Bri
tish government which controls the ma
nagement, collection, and expenditure of 
the public revenue. It is the business of 
another department, the Exchequer, to 
take CRre that no issues of public money 
are made by the Treasury without their 
being in conformity with the authority 
specially enacted by parliament. When 
money 1s to be paid on account of the 
public service, this is almost always done 
Qn the authority of a Treasury warrant; 
and in other cases the countersign of the 
Treasury is requisite. The Board of 
Treasury consists of the prime minister 
and the chancellor of the exchequer. 
The real office which the premier holds 
is generally that of first lord of the 
Treasury. There are also four junior 
lords, who have usually seats in par
liament, as have also the two joint secre
taries of the Treasury. The departments 
immediately subordinate to the Treasury 
are the boards of customs, of excise, of 
stamps and taxes, and the post-office, the 
various officers in which are to a great 
extent appointed by the lords of the 
Treasury; and this constitutes an im
portant part of the patronage of the 
ministry. The control of the Treasury 
over the different boards of revenue and 
other departments is said to be much less 
complete now than it was fifty years ago. 
Constitutionally, its authority ought to be 
paramount. The duties of the board of 
Treasury are heavy and multifarious, all 
exceptional cases in matters relating to 
the revenue being referred to it. Previous 
to 1839 the annual parliamentary grant 
for education was dispensed by the Trea
sury; but from this business, to which it 
certainly could not pay sufficient atten
tion, it was relieved by the appointment 
of the committee of Privy Council on 
Education. The offices of the Treasury 
are in Whitehall. The amount paid in 
salaries of lOOOl. and upwards, is about 
30,000l. a year. The First Lord of the 
Treasury receives 5000l. a y~ar; two 
secretaries of the Treasury receive 25001. 
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a year each, and the assistant-secretary 
2oool. a year; the solicitor of the Trea
sury receives 2850l. a year; four com
missioners of the Treasury receive 1200l. 
a year each; and other officers receive 
sums varying from IOOOl. to 1500l. each. 
The amount paid in salaries below IOOOl. 
a year we have no means of ascertaining. 
(Lord Congleton's Financial Reform.) 

TREATY (from the Prench trait<!) 
means literally that which has been drawn 
up, or, in other words, arranged and 
agreed upon, by two or more parties, who 
are accordingly called the contracting 
parties. 

Although a treaty is commonly defined 
to be an agreement made with one another 
by two or more governments, it is not 
necessary that every party to a treaty 
should always be a sovereign power or an 
independent political society. Bodies of 
persons or even individuals, may be em
powered to enter into treaties. Thus the 
English East India Company has the 
power, and has repeatedly exercised it, 
of making treaties under certain limita
tions. But in all such cases this power 
must be given by the supreme authority 
in the state to which the contracting 
party belongs, or, which is the same 
thing, by the constitution or political 
system of which it is a member. Trea
ties then can only be made by sovereign 
powers, or by parties upon whom the 
sovereign power has conferred that right. 
In our constitution, for example, where 
the sovereign power consists of the king 
and the parliament, the power of conclud
ing treaties with foreign poweh generally 
belongs to the king. This is the all-im
portant fact for foreign countries or other 
powers to look to in negotiating and en
tering into conventions with the English 
nation: the only party with whom they 
have to do in such matters is the king, or 
the ministers whom he may have dele
gated to act for him and in his name. In 
the United States of North America the 
president makes treaties with the consent 
of the Senate. 

It is usual for the crown, in this as in 
other cases, to act through its representa
tives; and the question has arisen how 
far the principals to a treaty are to be 
held bound by the agreements entered 

into by the authorised negotiators. The 
difficulty is this. The instructions given 
to the actual negotiator by his principal, 
as to what he shall accept or concede, are 
kept secret, at least in part, for obvious 
reasons: it is impossible therefore to know 
whether on any particular point he has 
exceeded his authority or not; and it 
would be always in the power of a go
vernment to allege that he had done so, 
if for any reason it desired to escape from 
the engagements which he may have 
made in its name. If such a plea were 
well founded, it would seem to be area· 
sonable one; and it could hardly be 
proved not to be founded in fact, in any 
case in which it was urged. It would 
appear therefore to be either useless or 
unfair to hold the negotiator's signature 
to be the real conclusion of the treaty; 
useless, if the plea that he had exceed~d 
his powers were to be allowed to be after· 
wards urged in abatement of the stipula· 
tions he had made; unfair, if such plea 
were not to be permitted. Accordingly, 
notwithstanding some writers on the law 
of nations (De Martens, for example) 
have contended that a treaty is, stric~y 
speaking, valid from the momen.t of its 
being signed, that is not the doctrme ge
nerally maintained; and at any rate the 
practice now completely established and 
always adhered to is for ratifications of 
the treaty to be exchanged between. the 
contracting parties before it comes mto 
operation. And there art> many instances 
of states declining to ratify or to act u~n 
treaties which have been signed by their 
aeeredited representatives. . 

A treaty, when made, is in ~act only.m 
force so long as the contractmg par~1es 
choose to observe it; for as the contra~tmg 
parties are sovereign powers, there.JS no 
superior authority to enforce the ob.se:v· 
ance of the treaty. Hespect for op1mon 
and fear of other powers interfering, ~nd 
various other motives may often comb.me 
to ensure the due execution of treaties, 
when the parties to them are not disposed 
to observe them. 

Treaties between nations for mutual 
commercial advantages have been madf 
at different times, but the small value o 
such treaties is now pretty well under
stood by those who are in favour ofunre· 

http:there.JS
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stricted commercial intercourse. Such 
treaties are cumbrous expedients foreffect
ing what may generally be done better 
by the nation, which has most to give 
and is able to take most, relaxing its own 
restrictive laws; which is what Great 
Britain is doing now. A striking in
stance of the effect of Great Britain's 
example is contained in the 'Reciprocity 
Acts.' (Smrs.] 

A complete account of the printed col
lections o.( treaties is contained in the 
'Discours Pre1iminaire sur les differens 
Recueils de Traites publi~s jusqu'a ce 
Jour' (pp. 3·73), in the first volume of 
the 'Supplement au Recueil des Princi
paux Traites,' &c., by De Martens, Svo., 
Gottingen, 1802. All preceding general 
collections are superseded by the great 
work of Du Mont and Rousset, entitled 
'Corps Universe! Diplomatique du Droit 
des Gens, contenant un Recueil des 
Traites d'alliance, de paix, de treve, de 
neutralite, de commerce, d'echange, de 
protection, et de garantie, de toutes les 
Conventions, &c. • • • depuis le regne 
de l'Empereur Charlemagne jusques a 
pr~nt,' &c., &c. The original work is 
m eight volumes, to which there is a sup
plement in five volumes which appeared 
ID 1739. 

The collection of Du Mont and Rousset 
has been completed and brought down 
to the .Present day by the late George 
Frederic de Martens, professor of the 
Law o_f Nature and Nations at Gottingen, 
and his successors, in their work entitled 
'Recueil des Traites d' Alliance, &c. des 
Puissances et Etats de l'Europe,' &c., &c., 
the ~rst volume of which, in 8vo., was 
pubhsbed at Gottingen in 1790. Various 
supple~e:nts have been since published. 
The or1gmal work of de Martens consists 
of seven volumes. 
. There are separate collections of trea

ties published in nearly all the countries 
~Europe, consisting for the most part of 

ose treaties to which the country has 
been~ party, and which therefore form 

Litterre, cujuscumque generis Acta Pub
lica, inter Reges Anglire et alios quosvis 
imperatores, reges,' &c., in 20 volumes, 
folio, 1704-1735. It includes the period 
from A.D. 1101 to 1654. A second edi
tion of the first 17 volumes (the last of 
which is occupied with an index to those 
that precede) was published at London, 
under the care of George Holmes, in 
1727; a third, including the whole 20 
volumes in 10, and with considerable 
additions and improvements, was brought 
out at the Hague in 1739; and a fourth, 
augmented by many new documents, has 
been in part printed under the direction 
of the late Record Commission. Vari
ous collections have been published since 
that of Rymer. The latest general col
lection of treaties which has appeared in 
this country is by George Chalmers, 
2 vols. Svo., London, l 790, which is a 
useful work. The new treaties and other 
state papers are annually published by 
the Foreign Office; and there is a very 
convenient work, entitled ' A Complete 
Collection of Treaties, &c., at present sub
sisting between Great Britian and Foreign 
Powers, so far as they relate to Com
merce and Navigation, to the repression 
andabolitionoftheSlaveTrade,and tothe 
Privileges and Interests of the Subjects 
of the high contracting Parties,' compiled 
from authentic documents by Lewis 
Hertzlet, Esq., librarian and keeper of 
the papers, Foreign Office, 5 vols. 8vo .. 
London, 1840. 

For an enumeration of the principal 
works on the subject of treaties, and re
ferences to the passages in the writers on 
public law in which the subject is con
sidered, the reader may consult the ln
troduction to De Martens's ' Precis du 
Droit des Gens Modernes de l'Europe, 
fonde sur les Traites et l'Usage,' 2 vols • 
8vo., Paris, 1831; vol. i., PP• 132-166, 
268-270, 316; and ii., 22-33, 63-69, 113, 
216-234, 291-308. There is aver.ruse
ful work by De Martens, entitled ' Cours 
Diplomatiqne,' 3 vols. Svo., Berlin, 1801; 

the history of its connection with foreign of which the first two volumes ( entitll'd 
~~tes. Most of those col~ec::tions also De separately ' Guide Diplo1~1at.ique ') con
l artens has enumerated m the discourse Itam an account of the prmc1pal law~ of 

a ready ref~rred to. The most import- the powers of Europe and of the Umted 
~¥hof English collections is that entitled States of America, relating to commerce 

omre Rymeri 'Fredera, Conventiones, and the rights of foreigners in peace and 
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in war, and a list of the treaties and other 
public acts connecting these states, from 
the commencement of their diplomatic 
intercourse to the end of the eighteenth 
century; and the third is entitled' Tableau 
des Relations Exterieures des Puissances 
de l'Europe, tant entre elles qu'avec 
d'autres E 1tats dans Jes di verses Parties du 
Globe.' In the Companion to the Almanac 
for 1831, pp. 44-63, will be found 'A 
Chronological Table of the more import
ant Treaties between the principal civi
lized Nations, with Notices of the ·wars 
and other Events with which they are 
connected, from the beginning of the 
fourteenth century to 1830.' 

TRIAL. rLAw, CRD!INAL.] 
TRINITY HOUSE OF DEPTFORD 

STROND, THE CORPOHATION OF 
-its full title is, 'The Master, Wardens, 
and Assistants of the Guild, Fraternity, or 
Brotherhood of the most Glorious and 
Undivided Trinity, and of Saint Clement, 
in the parish of Deptford Stroud, in the 
county of Kent '-an institution to whose 
members is in trusted the management of 
some of the most important interests of 
the seamen and shipping of England. 
The earlier records, together with the 
house of the corporation, were destroyed 
by fire in 1714, so that the origin of the 
institution can only now be inferred from 
usage and the occasional mention of its 
purposes in documents of a later period. 
It is probable that with Henry VII. origi
nated the scheme, afterwards carried into 
effect by his son Henry VIII., of form-
mg efficient navy and admiralty boards, 
which then first became a separate branch 
of public service. During the reign of 
Henry VIII. the arsenals at Woolwich 
and Deptford were founded: and the 
Deptford-yard establishment was subse
quently placed under the direction of the 
Trinity House, who likewise surveyed 
the navy provisions and stores. The ear
liest official document relating to the 
Trinity House now extant, is a charter 
of incorporation made by Henry VII I. 
in the 6th year of his reign. An ex
emplification of this charter was granted 
by George II., in the third year of his 
reign. In this charter Henry says" We on 
account of the sincere and entire love and 

have towards the most glorious and undi· 
vidable Trinity, and also to Saint Clement 
the Confessor, have granted and given 
licence, for us and our heirs, as much as 
in us is, to our beloved liege people and 
subjects, the shipmen or mariners of this 
our realm of England, that they or their 
heirs, to the praise and honour of the 
said most glorious and undividable Tri· 
nity and Saint Clement, may of new be· 
gin, erect, create, ordain, found, unite, and 
establish a certain guild or perpetual fra· 
ternity of themselves and other persons, as 
well men as women, in the parish church 
of Deptford Strond, in our county of 
Kent." The brethren are by the same 
charter empowered from time to time to 
elect one master, four wardens, and eight 
assistants, to govern and oversee the 
guild, and have the custody of the lands 
and possessions thereof, and have autho
rity to admit natural-born subjects inro 
the fraternity, and to communicate and 
conclude amongst themselves and with 
others upon the government of the guild 
and all articles concerning the science or 
art of mariners, and make laws, &c., for 
the increase and relief of the shipping, 
and punish those offending agains~ su~h 
laws ; collect penalties, arrest or d1strain 
the persons or ships of offenrlers, accord· 
ing to the laws and customs of England 
or of the court of Admiralty. The char· 
ter also grants to the corP.oration ~11 libe; 
ties, franchises, and privileges which their 
predecessors the shipmen or mariners of 
England ever enjoyed. 

In the 8th year of the reign of Eliza· 
beth, an act was passed enabling the cor· 
poration to preserve antient sea-marks, to 
erect beacons, marks, and signs fo~ the 
sea, and to grant licences to marmers 
during the intervals of their engagem;nts 
to ply for hire as watermen on the nver 
Thames. 

In the 36th year of her reign Queen 
Elizabeth made a grant to the corpora· 
tion of the lastage and ballastage of all 
ships in the river Thames, and of the bea· 
conao-e and buoyao-e upon the coasts of 
the r~alm, which h~d previously afforded 
a considerable source of revenue to _the 
lord high admiral. The grant recit~ 
that he had surrendered into the qu~~ ~ 

likewise devotion which we bear and , hands the lastage and ballastage ot "" 
1 
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ships coming into or being in the Thames, 
and also the right to erect and place bea
cons, buoys, marks, and signs for the sea, 
on it or on the shores, coasts, uplands, or 
forelands near it, and besought her to 
grant all powers respecting these matters 
to them. And it then proceeds to grant 
the same and all fees relating to them in 
the fullest manner to the corporation for 
ever. 

James II. granted the Trinity House a 
fresh charter, the one now in force, in the 
first year of his reign. It recites the 
former grant and charter, and declares 
the body to be a corporation, and that for 
the future it shall consist of one master, 
and one deputy master, four wardens, and 
four deputy wardens, eight assistants, and 
eight deputy assistants, eighteen elder 
brethren, and a clerk. The master no
minated by the charter was Pepys, then 
secretary to the admiralty. It determines 
the mode of election of those officers, 
their continuance in office, and the mode 
of removing them from it, if necessary; 
and declares that all seamen and mariners 
belonging to the guild shall be younger 
brethren. It directs the masters and 
wardens to examine such boys of Christ's 
Hospital as shall be willing to become 
seamen, and to apprentice them to com
manders ofships. It also enables them 
to appoint and license all pilots into and 
out of the Thames, and prohibits under 
penalties all other persons from exercis
mg that office; it also authorises the cor
~oration to settle rates of pilotage, &c., to 
. old courts, &c. to punish seamen, desert
mg, &c., and make laws as to their sub
ject-matters not inconsistent with the laws 
~t.he kin.gdom. It also contains many pro
V1s1ons ~1r~cted to the object of keeping 
the nav1gat10n of the channels secret from 
foreigners, and renders the officers of the 
corporation liable to attend when required 
at the king's bidding. Since that time 
several acts of parliament have been 
pa~se.d for the purpose of authorising the 
fnmty House to rerulate matters con
nected with the pilotage, &c., ofvessels. 

. The various provisions in matters of 
p1lotage under the management of the 
l\rporation were repealed by the 6 Geo, 

r. e. 125, entitled ' An Act for the 
Amendment of the Law respecting Pilots 

and Pilotage, and also for the better Pre· 
servation of floating Lights, Buoys, and 
Beacons,' which recites the extent of the 
jurisdiction of the Trinity House in re
gard to pilots to be upon the river 
Thames, through the North Channel, to 
or by Orfordness, and round the Long 
Sand Head, or through the Queen's 
Channel, the South Channel, or other 
channels into the Downs, and from and 
by Orfordness and up the North Channel, 
and up the rivers Thames and Medway, 
and the several creeks and channels be
longing or running into the same ; and 
contains a variety of minute regulations 
respecting the examination, licensing, and 
employment of pilots, the rates of pilot
age, provisious for decayed pilots, the 
protection of buoys, &c. At present, how
ever, besides those under the jurisdiction 
of the Trinity House and of the lord 
warden of the Cinque Ports, many inde
pendent pilotage establishments exist in 
various parts of the kingdom ; but the 
expediency of subjecting all these to the 
uniform management of the Trinity House 
has been felt for some time past. The 
inconvenience resulting from the exercise 
of similar authorities vested in the bands 
of different parties had been felt with 
regard to the lighthouses on the coast, 
several of which had been vested in pri
vate bands by the crown ; w bile some 
had been in times past leased out by the 
corporation itself, the lights in both in
stances being fouud to be conducted pro
bably rather with a view to private in
terest than public utility. By an Act 
therefore of the 6 & 7 Wm. IV. c. 79, 
passed "in order to the attainment of 
uniformity of system in the man~gement 
of ligli.thouses, and the reductiOJ?- and 
equalization of the tolls payable m re
spect thereof," provision was made for 
vesting all the lighthouses and lights on 
the coasts of England in the corporation 
of Trinity Honse, and placing those of 
Scotland and Ireland under their super
vision. Under this Act all the interest 
of the crown in the lighthouses possessed 
by his Majesty was vested in the cor
poration in consideration of 300,000l. 
allowed to the Commissioners of Crown 
Land Revenue for the same; and the 
corporation were empowered to buy up 



TRINITY HOUSE. [ 842 ] TRIPLE ALLIANCE. 

the interests of the various lessees of the 
crown and of the corporation, as well as 
to purchase the other lighthouses from 
the proprietors of them, subject, in case 
of dispute, to the assessment of a jury. 
Under this Act purchases have been 
made by the corporation of the whole of 
the lighthouses not before possessed by 
that body, the amount expended for which 
purpose is near a million of money. 

The annual revenue of the corporation 
is very considerable, and is derived from 
tolls paid in respect of shipping, which 
receives benefit from the lii;hts, beacons, 
and buoys, and from the ballast supplied. 
The ballast is raised from such parts of 
the bed of the river as it is expedient to 
deepen, by machinery attached to vessels, 
and worked partly by the power of steam 
and partly by manual labour. The re
mainder of the revenue proceeds from 
lands, stock, &c., held by the corporation, 
partly by purchase, partly from legacies, 
&c., and donations of individuals. The 
whole is employed upon the necessary 
expenses of the corporation in construct· 
ing and maintaining their lighthouses 
and lights, beacons and buoys, and the 
buildings and vessels belonging to the 
corporation ; in paying the necessary 
officers of their several establishments, 
and in providing relief for decayed sea
men and ballastmen, their widows, &c. 
Many almshouses have also at various 
times been erected, which are maintained 
from the same funds. The present house 
of the corporation is on Tower Hill ; the 
Trinity House was formerly in Water 
Lane, where it was twice destroyed by 
fire. There are thirty-one Elder Brethren. 
The Younger Brethren (who are unlimited 
in number) are or have been commanders 
of merchant-ships. Neither the honorary 
members nor the Younger Brethren de
rive any pecuniary advantage from their 
connection with the corporation. King 
William IV. was master at the time of 
his accession to . the throne. Formerly, 
according to Stowe, sea-causes were tried 
by the Brethren, and their opinions were 
certified to the common-Jaw courts and 
courts ot' admiralty, such cases being re
ferred to them for that purpose. This is 
not the practice at present; but two of 
the Elder Brethren now sit as assistants 

to the judge in the court of admiralty in 
almost all cases where any question upon 
navigation is likely to arise. The various 
duties of the corporation are parcelled 
out among the wardens and different 
committees appointed for the purpose of 
discharging the same. One of the most 
important of these is the Committee of 
Examiners, before whom all masters of 
vessels in the navy, as well as pilots, 
undergo an examination. The deputy· 
master and Elder Brethren are employed 
on voyages of inspection of their light· 
houses and lights, beacons and buoys, not 
unfrequently in most trying weather and 
seasons; and they are also often engaged 
in making surveys, &c., on the coast, and 
reports on such matters of maritime cha
racter as are referred to them by the 
government. The sums paid to the de
puty-master and Elder Brethren for their 
services are-to the former 5001. per 
annum, and lOOl. further as the chairman 
of all committees, and to each of the 
Elder Brethren 300l. per annum. 

TRINO'DA NECE'SSITAS. This 
term, in Anglo-Saxon times, signified the 
three services due to the king in respect 
of tenures of lands in England for the 
repair of bridges, the building of for· 
tresses, and expeditions against his ene
mies. All the lands within the realm 
were bound to contribute to these three 
emergencies, on the princi pie of their 
necessity for general convenience or 
safety ; and for this reason every m:w's 
estate was subject to the trinoda necess~tas, 
whatsoever other immunities he might 
enjoy. Even in royal grants to the Church 
of privileges and exemptions from secul":1' 
services, the right of requiring contn· 
bution for these purposes was almost 
al ways reserved to the king. (Selden's 
Janus Anglarum, i. 42 ; Cowell's Inter
preter, ad vocam.) 

TRIPLE ALLIANCE means a con· 
tract entered into by a treaty between 
three different powers, by which ~ac~ of 
the contracting parties, by co~tr1bunng 
its share to the execution of it, JS also en· 
titled to a proportionate shar~ of those 
advantages which may be denved from 
it. Such a treaty may be concluded 
either for defensive purposes, when each 
power pledges itself to assist the other, 
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or the others in case of attack; or it may 
be entered into for an offensive ohject, 
when the contracting powers engage to 
commence and carry on a war against 
a fourth party. It has been discussed by 
several writers on international law, 
whether two of the three contracting 
parties have a right, after a triple alli
ance or treaty has been concluded among 
them, to enter into separate stipulations 
in which the third party does not partici
pate and is not privy to. This question 
has never been fairly settled, like many 
other intricate questions in that obscure 
branch of jurisprudence, and in case of 
difficulty, the strongest hand would esta
blish and maintain its own particular 
d?Ctrine. Martens, however, is of opi
ruon that no separate stipulations can be 
!f1ade without the consent of all parties, 
if three or more, and that this doctrine is 
recognised by all civilised nations. 
Pow~rs allied by a treaty may in fact be 
cons1dered as partners, who as such can 
e~ter into any agreements or treaties 
wtth other parties, without these other 
parties becoming participators in the first 
~ntract. For instance, this was the case 
1n the late war, which resulted in the de
struction ?f Napoleon's empire. Russia 
and Pi:uss1a concluded a treaty ofalliance, 
defe~1ve and offensive, at Kalish, which 
A~ra afterwards joined; and this triple 
alliance, or partnership, entered after
wards as such into treaties under various 
conditions with Great Britain, Sweden, 
and almost all European powers, without 
these ~~tes ho:wever becoming parties to 
the origmal triple alliance. 

TRUCK SYSTEM. TRUCK ACT 
Truck, which means exchange or barter; 
has come to be appropriated to signify 
the payment of wages of labour in goods 
J:d not in .money. By the truck-syste~ 

meant .tlus mode of paying wages, to
gether with the mass of its tendencies and 
isults. The Truck Act, l & 2 Wm. 
w~i ~ 36, 37! is an act passed in 1831, 

Cb, repealmg all the previous acts 
:Ssed for the same purpose, provided 

e'! and more stringently for the pre
yen:on of payment of wages in truck 
m e departments of industry therein 
b'i:1erated. The wages of arrricultural 

urers and domestic serv~ts are ex

empted from the operation of the act. 
The evidence published in the Report of 
the Select Committee of the House of 
Commons appointed in the session (1842) 
"to enquire into the operation of the law 
which prohibits the payment of wages in 
goods, or otherwise than in the current 
coin of the realm, and into the alleged 
violations and defects of the existing 
enactments," shows that, notwithstandiug 
the Truck Act, the truck system is still 
in extensive operation in mills, factories, 
iron-works, colleries, and stone-quarries 
in the kingdom, and abundantly illus
trates the evil tendencies of the system. 
These evil tendencies will be found also 
ably explained in the debates in parlia
ment to which the introduction of the 
Truck Act gave rise in the years 1830 
and 1831, and especially in the speeches 
of Mr. Littleton (now Lord Hatherton l, 
the author of the act, l\lr. Herries, and 
Mr. Huskisson. 

It is to be observed, in the ontset, that 
the chief part of the evil of what is 
called the truck-system is incidental, and 
not essential to the payment of wages in 
truck, and arises out of the power of the 
master over the workman, which enables 
the former to use this mode "Of paying 
wages to defraud and oppress the latter. 
A master may pay the wages of his work
men wholly or in part in truck, in articles 
of food, clothing, &c., either by agree
ment, or with only the understood consent 
of his workmen; and if he supply these 
articles at prices no higher than those at 
which they are to be procured elsewhere, 
and study to meet the various wants of 
the workmen and their families, the ut
most harm that can result is the loss to 
the workmen of the moral and economical 
lessons which the disbursement by them
selves of weekly money-wages is fitted to 
supply, and the interfer~nce witfi the 
business and profits of ne1ghbounng re
tail shopkeepers ; and there will al ways 
in such cases be some advantage to set 
against these, so far as they go, evil re
sults. Where the truck-system acts be
neficially, it is owing entire!y !'>. the 
justice and benevolence of the mdiv1dual 
truck-masters. On the character of the 
master everything depends. In the hands 
of masters of opposite character, and 
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nuder circumstances, whether of scarcity 
of employment, of isolated situation, or 
ofcombination among masters in the same 
business, or through an extensive district, 
which place the workman more or Jess at 
the mercy of his employer, the payment 
of wages in truck may be, and continually 
has been, and is still extensively, used for 
the defrauding and oppressing of work
men. · 

The following is a summary of the 
Truck Act, often known as Mr. Little
ton's Act, which was passed in 1831. It 
declares all contracts for hiring of the 
artificers afterwards enumerated, by 
which wages are made payable wholly 
or in part otherwise than in the current 
coin of the realm, or which contain regu
lations as to the expenditure of wages, to 
be illegal, null, and void. All payment 
ofwages is to be in money entire ; and any 
payment ofwages in goods is declared ille
gal. Wages which have been paid other
wise than in the current .coin of the realm 
are made recoverable ; and in an action 
brought for the recovery of wages, no 
set-off is to be allowed for goods given in 
payment of wages, or for goods sold at 
any shop in which the employer has an 
interest. Employers are denied an action 
in return against artificers for goods 
which have been supplied in payment of 
wages. If workmen or their wives or 
children become chargeable to the parish, 
overseers may recover from their· em
ployers wages which have been earned 
within three months previous, and have 
not been paid in money. The penalty on 
employers making the illegal contracts 
or illegal payments of wages, to be for 
the first offence a sum not greater than 
lOl. nor less than 51.; for the second a 
sum not greater than 201., nor less than 
1Ol. ; and the third offence is declared a 
misdemeanour; and the employer who has 
been convicted, to be punishable by fine 
within the discretion of the convicting 
magistrates, but npt in a sum greater than 
1ool. The convicting justices are em
powered to award a portion of the pe
nalty, which shall never exceed 20l., to 
the informer. The penalties may be sued 
for !ind recovered by any one before two 
justi(J(,'S of the peace having jurisdiction 
in the county, riding, city, or place 

within which the offence has been com· 
mi tted. No justice of the peace being 
engaged in any of the trades or manu· 
factures enumerated in the act, or the 
father, son, or brother of such person, 
shall act as a justice of the peace under 
this act ; and provision is made for county 
magistrates taking the place of borough 
magistrates thus disqualified. Justices 
are empowered to compel attendance of 
witnesses. Power is given to levy the 
penalties by distress. A member of a 
partnership is not liable personally for 
the offence of his partner, but distress 
may be made on the partnership property. 
The 19th clause thus enumerates the arti
ficers to w horn the act relates:-" arti· 
ficers employed in or about the making, 
casting, converting, or manufacturing of 
iron or steel, or any parts, branches, or 
processes thereof, or in or a bout the work
ing or getting of ston~, salt, or clay i. or 
in or about the makmg or preparmg 
of salt, bricks, tiles, or quarries; or 
in or about the making or manufactur
ing of any kinds of nails, chains, rivets, 
anvils, vices, spades, shovels, screws, 
keys, locks, bolts, hinges, or any other 
articles or hard wares made of iron or steel, 
or of iron and steel combined, or of any 
plated articles of cutlery, or of any goods 
or wares made of brass, tin, lead, pewter, 
or other metal ; or of any japanned goods 
or wares whatsoever; or in or abo~t .the 
makin.,., spinning, throwing, tw1st~ng, 
doubli~g, winding, we~ving, ~01;nbmg, 
knitting, bleaching, dyeing, prmtmg, or 
otherwise preparing of any wool~en, 
worsted, yarn, stuff, jersey, linen, fustian, 
cloth, serge, cotton, leather, fur, hemp, 
flax, mohair, or silk manufactures ; or 
in or about any manufactures ~hat
soever made of the said Jast-ment10ned 
materials, whether the same ~e or be not 
mixed one with another, or m or about 
the making or otherwise preparing, orna
menting, or finishing of any glass, porce: 
Jain, china, or earthenware whatsoever' 
or any parts branches, or processes there
of, or any ~aterials used in any of sue~ 
last-mentioned trades or employme~ts, 
or in or about the making or prepann~ 
of bone thread silk or cotton-lace, or 0 

lace made of a;y mi~ed materials." D<>
mestic servants and servants in blli· 
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b1U1dry are exempted from the act. The 
23rd clause declares that nothing in the 
act shall prevent the supplying to arti· 
ficers of medicine or medical attendance, 
or fuel, materials, tools or implements to 
be used in his trade or occupation, if a 
miner; or of hay, corn, or other proven
der to be consumed by any horse or beast 
of burden, or the letting to any artificer 
the whole or part of any tenement, or the 
supplying of victuals dressed under the 
roofof any employer and there consumed; 
and making deduction of wages on any 
of the above accounts, or on account of 
money advanced, "provided always that 
such stoppage or deduction shall not ex
ceed the real and true value of such fuel, 
materials, tools, implements, hay, corn, 
and provender, and shall not be in any 
case made from the wages of such arti
ficer unless the agreement or contract for 
such stoppage or deduction shall be in 
wri~g and signed by such artificer." 
The mterpretation clause (25th) gives a 
most extensive meaning to the word con
tra~t: "An;y: agreement, understanding, 
deTice, contrivance, collusion, or arrange
ment whatsoever on the subject of wages, 
whether written or oral whether direct 
or .indirect, to which th~ employer and 
artificer are parties or are assentin"' or 
by which they are mutually bound' to 
each other, or whereby either of them 
shall have endeavoured to impose an 
obligation on the other." 

Such are the provisions of the Truck 
Act. Well adapted, as it would appear, 
for the ~urpose of protecting the work
~an agams~ this species of oppression by 
hlS master, it is yet extensively violated 
and evaded. 
~Ru.s~ AND TRUSTEE. A trust, 

whic? 1s m fact a new name given to a 
use, is defined by Lord Coke in the words 
employed by him for the definition of a 

· use: " A . co~fidence reposed in some 
othe.r, not 1ssumg out of the land, but as 
a thmg collateral, annexed in privity to 
the es.tate of the land, and to the person 
touchmg the land, for which cestui que 
u~e has no remedy but by subprena in 
~hancery." (Co. Litt, 272 b.) A trustee 
18 he who undertakes to discharge a trust· 
!111d ~ cestui que trust, is the person w h~ 
18 entitled to the benefit of a trust. 

Owing to the settlements made upon 
marriage, and the dispositions of property 
made by will, a great amount of pro
perty is in the hands of persons who hold 
it in trust for certain purposes defined by 
the instruments which create the trusts. 
There are also trusts for charitable pur· 
poses and others. The law relating to 
trusts is accordingly implicated with the 
law of property, and it also contains the 
rules as to the duties and powers of trus· 
tees, both with reference to the cestuis 
que trusts and other persons. The Court 
of Chancery has the sole jurisdiction in 
trusts. 

Trusts may be created either by deed 
or by testament. The Roman Fidei
commissum was only created by testa
ment, and it was a testamentary disposi
tion by which the testator gave some
thing to one person, and imposed on him 
the duty of transferring it to another. 
It is stated that there were no legal means 
of compelling the discharge of this duty 
till the time of Augustus, who gave the 
consuls jurisdiction in Fidei commissa. 
Under Claudius prretors were appointed 
to exercise jurisdiction in Fidei com· 
missa. 

TURBARY. [Co11rnoN", RIGHTS OF.] 
TURKEY COMPANY. (JoINT 

STOCK Co~1PANIEs.l 
TURNPIKE TRUSTS. Turnpike

roads are a peculiar species of highways 
placed by the authority of acts of par
liament under the management of trus
tees or commissioners, who are invested 
with certain powers for the construction, 
management, and repair of such roads. 

Besides the various local acts, there 
are several acts of parliament called 
General Turnpike Acts, the provisions of 
which extend and apply to all existing 
and subsequent local acts. The subsist· 
ing en~ctments upon this subj~ct are con
tained m 3 Geo. IV. c. 126, which repeals 
former General Turnpike Acts; 4 Geo. 
IV. c. 16, c. 35, c. 95; 5 Geo. IV. c. 69; 
7 & 8 Geo. IV. c. 24; 9 Geo. IV. c. 77; 
1 & 2 Wm. IV. c. 25;· 2 & 3 Wm.IV.c. 
124; 3 & 4 Wm. IV. c. 80; 4 & 5 Wm. 
IV. c. 81; and 5 & 6 Wm. IV. c. 18, c. 
62. The General Highway Act (5 & 6 
Wm. IV. c. 50) also contains certain pro
visions applicable to turnpike-roads; bnt, 



TURNPIKE TRUSTS. l 846 J TURNPIKE TRUSTS. 

by the 113th section, does not extend to 
them except where expressly mentioned. 

The trustees of turnpike-roads consist 
of persons nominated for that purpose in 
the Local Acts, who must be persons 
possessed of a certain property qualifica
tion, and of the justices of peace of the 
county or counties through which the 
roads pass; but all persons who are con
tractors or otherwise personally interested 
in the roads are disqualified from being 
trustees. (3 Geo. IV. c. 126, ss. 61, 62. 
et seq.) They are exempt from personal 
liability for acts done in pursuance of 
their powers, and may sue and be sued 
in the name of their clerk. (7 & 8 Geo. 
IV. c. 24, ss. 2 & 3; 3 Geo. IV. c. 126, 
s. 74.) 

For the purpose of providing the ne
cessary funds for mak:ng and maintain
ing the roads under their charge, trustees 
are usually empowered to receive moneys 
by way of subscription, upon which inte· 
rest is payable to the subsc1·ibers out of 
the produce of the tolls which the trus
tees are by the local acts empowered 
to levy upon persons using the roads. 
Power is also given them to borrow 
money upon mortgage of the tolls. (3 
Geo. IV. c. 126, s. 81.) 

The enactments of the General High
way Act (5 & 6 Wm. IV. c. 50, s. 94), 
relating to summary proceedinl;\8 before 
justices to compel repairs of highways, 
extend the jurisdiction of the justices to 
turnpike officers, where the highway out 
of repair is part of a turnpike-road; and 
while the liability to statute Jabour ex
isted, it was exigible as well in respect 

· of turnpike-roads as other highways; 
but the obligation of statute Jabour seems 
to. be now entirely abolished by the re
peal, in the 5 & 6 Wm. IV. c. 50, of the 
statutes under which statute labour was 
compounded for. 

The amounts of toll exigible on any 
turnpike-road are regulated by the table 
of tolls which is contained in the local 
act by which the trust is constituted, and 
no to!~ can be charged except such as 
are given by clear and unambiguous 
language in the Act; and there are vari
ous cases of exceptions. 

Tolls upon turnpike-roads are in most 
cases made payable once a day only at 

any one gate, and payment at one gate 
generally gives exemption from payment 
at other gates within a certain distanoo. 
Post-horses having passed through any 
gate may return toll-free before nine 
o'clock in the morning of the following 
day, and when horses, having passed 
through a gate, return the same day or 
within eight hours, drawing a carria~e, 
the toll paid on the horses is to be de
ducted. (3 Geo. IV. c. 126, ss. 29, 30.) 

The General Turnpike Acts contain 
various provisions regulating the weights 
to be allowed to carriages passing along 
turnpike-roads, and imposing additional 
tolls for overweight, and also provisiolll! 
regulating the amount of toll leviable 
upon waggons and carts, depending upon 
the construction, breadth, and tire of 
their wheels. (3 Geo. lV. ss. 7, 9, &c.; 
4 Geo. IV. c. 95, ss. 2, 5, &c.) 

Trustees are enabled to erect toll-gates 
and toll-houses, the property in which is 
vested in them, and are required to put 
up at every toll-gate a table of the tolls 
leviable thereat, and to provide tickets 
denoting payment of toll to be delivered 
to persons paying the same. (9 Geo. JV. 
c. 77, s. 3, &c.; 3 Geo. IV. c. 126,ss.37, 
60; and 4 Geo. IV. c. 95, s. 28.) The 
remedies for the recovery of tolls, an~ the 
penalties for evading them are contamed 
in 3 Geo. IV. c. 126, s. 39, &c. 

The trustees of every turnpike:~oad 
have power to enter into compos1t10ns 
for any term not exceeding a year at a 
time, with any person for tolls payable 
at any toll-gates under their manage
ment (4 Geo. JV. c. 95, s. 13.) They 
may also thouo-h not empowered to do so 
by the l;cal a~t, reduce the tolls leviable 
under the authority of the act, and ad· 
vance them again to any amount not 
exceeding the rates authorised by the 
act· provided that where money bas 
bee~ borrowed on the credit of the tolls, 
no reduction shall be made without the 
consent of the persons entitled ,to fiv;
sixths of the money due. (3 Geo. J · 
c. 126, ss. 4.'3, 44.) Trustees may also 
farm out the tolls, though uo express 
power be given iu the local act, for .any 
term not exceeding three years at a time. 
(.'3 Geo. IV. c. 12G, ss. 55, 57, 58; 4 Ge0. 
IV. c. 95, s. 52, et seq.) 

http:126,ss.37
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The General Turnpike Acts contain 
numerous provisions with respect to the 
appointment and duties of offi0ers, the 
rueetings and proceedings of trustees, the 
making of causeways, ditches, and drains, 
the erection of milestones, the watering 
of roads, the prevention and removal of 
annoyances and nuisances, the marking 
of carriages and regulations as to drivers, 
the apprehension of offenders, the re
covery and application of penalties, the 
limitation of actions, &c.; all which 
general enactments have been made from 
time to time for the purpose of shorten
ing and lessening the expense of private 
road bills, so that almost the only- objects 
which now require to be attended to in 
the construction of road acts are the ap
pointment of trustees, the number and 
situations of toll-gates, and the amounts 
of tolls. 

(Wellbeloved, On Higlw:aus; Bum's 
Justice ef the Peace, by D'Oyly and 
Williams, art.' Highways (Turnpike)'.) 

TUTOR. Dy the Roman law a male 
under the age of fourteen, and a female 
under the age of twelve, were called lm
puberes.. A male who was impubes was 
mcap~ble of doing any legal act by which 
he might be injured; bis property was 
under the care of a tutor, who was so 
eall~d from his office of defending or pro
tec~ng ( tuendo) the impubes in the trans
ac.n?ns W:hich were necessary for the ad
m1mstrat1on of his property. The office 
of the ~utor was tutela; and the impuhes, 
wb~ with respect to his tutor was called 
pup1llus, was said to be in tutela, in 
tutelage. The tutor's business was to 
manage the property of his pupillus, and 
to add to his acts the legal sanction 
(auctoritas). The tutor's office as tutor 
":as confined to the property of his pu
p1llus, who, as to his person, was under 
~he care ( custodia) of his mother, if he 

ad one; if not, we must suppose that 
the tutor would sometimes have the care 
of ~is person also. When the pupillus 
attam~d the age of puberty, he had· the 
capacity of contracting marriage, and of 
domg other legal acts, and was freed 
from the control of his tutor. But though 
the. law gave full legal capacity to the 
pup1llus on his attaiuino- puberty it still 
gave him some furthe~ protecti~n until 

he was twenty-five years of age. [Cu
RATon.] 

A father could appoint by testament a 
tutor for his male children who were 
impuberes and in his power; he could 
also appoint a tutor for females who were 
in his power, even if they had attained 
puberty. He could also appoint a tutor 
for the wife of a sou, who was in his 
power, and for his grandchildren, unless 
by his death they should come into the 
power of their father. A man could also 
appoint a tutor for his wife, who was in 
mann, for she stood to him in the legal 
relation of a danghter; and he could also 
give her the power of choosing a tutor. 
The origin of this testamentary power 
was probably immemorial custom, which 
was confirmed by the Twelve Tables. 
Tutors thus appointed were called dativi: 
those who were chosen by a wife under 
a power given by the husband were 
tutores optivi. If a testator appointed 
no tutor, the tutela was given to the 
nearest agnati by the Twelve Tables: 
such tutores were legitimi. If there 
were no agnati, the tntela belonged to 
the Gentiles so long as that part of the 
law (JusGeutilitium) remained in force. 
When there was no pen:on appointed 
tutor, and no legitimus tutor existed, 
a tutor was appointed for persons at 
Rome under the provisions of a Lex 
Atilia, and for persons in the provinces 
under the provisions of a Lex Julia 
et Titia. 

Though a pupillns could not do any 
legal act which should be to his injury, 
he could enter into contracts which wePe 
for his benefit. The tutw's office was 
defined to consist in doing the necessary 
acts for the pupillus, and interposing or 
adding the .legal authority to ~is pro:i,>er 
acts (negoua. g~re~·e .et au~ton~atem, m
terponere: Ulpiam }rag., tit. x1., s. ~.5.) 
The doing of the necessary acts apphecl 
to the case of the pupillus being iiifans, 
that is under seven years of age, absPnt, 
or lnn;tic (furiosus). When the pupillus 
ceased to be iufans, he could do many 
acts himself, and the auctoritas of the 
tutor was only necessary to make them 
legal acts. . 

A tutor might be remo·1~d fron_i ~1s 
office if he misconducted h1msdf m It. 
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The pupillus had also ari action against 
him for mismanagement of his property. 
The tutor was allowed all proper costs 
and expenses incurred by him in the 
management of the affairs of the pupillus; 
and he could recover them by action. 
Security was required by the praetor 
from a tutor for the due management of 
the affairs of a pupillus, unless he was a 
testamentary tutor, for such tutor was 
chosen by the testator, and, generally, 
unless he was appointed by a magistratus, 
for in such case he had been selected as 
a proper person. 

The tutela of women who were puberes 
was a peculiar Roman institution, founded 
on the maxim that a woman could do 
nothing without the auctoritas of a tutor. 
But there was this difference between 
the tutela of pupilli and of women who 
were puberes: in the case of pupilli the 
tutor both did the necessary acts, particu
larly when the pupillus was infans, and 
gave his auctoritas; in the case of women 
who were puberes, the tutor only gave 
his auctoritas. 

The Vestal virgins, in virtue of their 
office, were exempted from tutela. Both 
libertinae and ingenuae were exempted 
from it by acquiring the Jus Liberorum, 
which was conferred by the Lex Julia et 
Papia Poppaea on women who had acer
tain number of children. The tutela of' 
a woman was terminated by a marriage 
by which she came in manum viri; and 
also by other means. 

A woman had no right of action against 
her tutor as such, for he did not do any 
act in the administration of her property: 
he only gave to her acts their legal 
validity by his auctoritas. 

The subject of the Roman tutela is one 
of considerable extent, and in the case of 
women it involves some difficult conside
rations. 

TWELVE TABLES. [RoMANLAw.J 
TYRANNY. fTYRANT.] 

· TYRANT. The words tyrant and ty
ranny come respectively from the Greek 
tyrannos, tyrannis (TVpo.vvos, Tvpo.vvis) 
through the Latin. The earliest use of 
the ~ord tyrannus is perhaps in the Ho
meric hymn to Ares (Mars). It is used 
by Herodotus and Thucydides, to signify 
a person who posse~sed sovereign power 

and owed it to usurpation, or who derived 
it from a person who bad obtained such 
power by usurpation, and who maintained 
it by force. Pisistratus, who usurped the 
supreme power at Athens, B.c. 560, was 
succeeded in it by his eldest sou Hippias. 
A Greek tyrant who obtained sovereign 
power was a monarch in the proper sense 
of that term. [MONARCH.] Ifhe acquired& 
power which was somewhat less than sove
reign, he was not monarch; but in either 
case he would perhaps be called tyraunus; 
and accordingly the word does not ex· 
press with accuracy the degree of politi· 
cal power, but it rather expresses the 
mode of acquisition, or refers to its ori
ginally illegal origin. The word, as used 
by the older Greek writers, did not carry 
with it any· notion of blame: it simply 
denoted a person possessed of such poli· 
tical power as above mentioned, whether 
he used it well or ill. Many so-ealled 
tyrants were popular, and were men of 
letters, and patrons of literature and .art. 
They might appropriately be called.kmgs 
or princes in the modern acceptation of 
those terms, except perhaps that the nn· 
certainty of their tenure of power and the 
want of a recognised hereditary succes
sion in the tyranny, or a regular mode ~f 
succeeding to it, would render the a~ph· 
cation of any modern name inapproP.:1atc. 

In some passages iu Herodotus (111. 80, 
&c.; vi. 23, &c.; vii. 165) the words mo
narch and tyrant are used as synonymes 
to express an individual who possessed 
sovereign power; and in one instance at 
least, vi. 23, 24) he calls the same person 
king (f30.rr1"ll.•Vs) and monarch (p.ov~apxo~). 
Aristotle (Polit. iii. 7), after ~tating th~t 
a polity or government must either be in 
the hands of one or of a few, or of the 
many adds that we are accustomed Ill 
call a'monarchy which has regard to the 
interests of all members of the state a 
kingship (f3arr1X<io.) ; and that a ll!°" 
narchy which has regard only to the 'f" 
terests of the monarch is a tyranny. n 
the ease of Miltiades, who became tyrn?t 
of the Thracian Chersonesus, Nepos (.Mil· 
tiad.) remarks that " all .persons ~re con· 
sidered and called tyranm who enJOY last
ing power in a state which has once been 
free." This definition seems to. ell'.pr{! 
pretty clearly the old Greek not10n o 
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tyrant, but it leaves out of consideration 
the mode in which the power was ac
quired. Nepos remarks that Miltiades 
was called "Tyrannus sed justus," " ty
rant, but tyrant in constitutional form" 
(notjust), for he had been elected by the 
people. Accordingly, he says in another 
place, he had the dignity or rank of king 
without the name. This is consistent 
with Herodotus (vi. 36), who says that the 
people ma.de Miltiades tyrant ( -rvpcwvov 
K«TEUT~<Tav-ro). 

Few of the Greek tyrannies lasted long, 
and the conduct of those who held this 
power was generally such as to attach in 
the course of time an odious signification 
to the word tyrant; but it does not ex· 
actly appear when this change in the sig
nification of the word was introduced. 
Many of the old Greek tyrannies were 
abolished in part by the influence of 
Sparta, the constitution of which was hos· 
tile both to monarchy and democracy. 
But we read of tyrannies so called among 
the Greeks in the time of Philip and De
mostJ_ienes. It was, according to the ex
press1011 of Isocrates, one of the great 
merits ofEvagoras, tyrant of Cyprus, that 
he raised himself from a private station 
to the rank of tyrant ( -rvpavvos), which he 
e.xpresses in another place as the acquisi
tion of a kingship. (Evag. Encom., c. 25, 
26.) 

1:he Roman writers often use tyrannus 
as simply equivalent to king, especially 
the poets. Cicero couples dominus and 
tyranm~s, thereby intending to use ty
rannns m a bad sense, which was perhaps 
the more common acceptation of the word 
among the Romans in his time. Seneca 
seems to refer to the original sense of ty· 
r'.'Il~us 'Yhen he says, "A tyrant is to be 
distinguished from a king (rex) by his 
C?nduct, and not by the name: for Diony
sius the elder (who was called a tyrant) 
was .a better man than many kings; and 
Lucius Sulla may be appropriately called 
a tyrant, for he only ceased from slaugh· 
ter when he had no more enemies to kill." 
fFacciol., Lex., "Tyrannns.") Accord
ID.g to this, a man might be called tyrant 
w1tho~t being a cruel governor, for there 
were mstances of persons so ealled who 
had used their power with moderation ; 
and yet a man who had not the title of 

VOL. lI, 

tyrant might be called tyrant on account 
of his cruelty. It seems as if Seneca was 
trying to distinguish the popular use of 
tyrant in his time fron1 its earlier histori
cal signification. Trebellius Pollio has 
written the 'History of the Thirty Ty
rants' who sprung up in the Homan em· 
pire in the time of Gallienus and Vale· 
rian. These so-called tyrants were not 
more tyrannical, in the modern sense of 
the term, than many Roman emperors. 

The use of the modern words tyrant, 
tyranny, tyrannical, has been as vague 
as that of most other political terms. The 
term tyrant is properly limited to the go
vernment of one man who is sovereign, 
and the popular application of the term 
expresses disapprobation of his conduct. 
Aristotle's definition of tyranny would 
apply well enough to a modern tyrant: he 
is a sovereign who looks only to his own 
interest, or what he considers his own in
terest, and cares not what he does in order 
to accomplish his objects. But if he 
were a wise sovereign, and administered 
the state solely with a view to his real 
interest, that would be found in the main 
to coincide with the interest of the people, 
and he would not be called a tyrant, 
though perhaps he would come within 
Aristotle's definition. But Aristotle's 
language, though apparently precise, is 
not so; and he means by a tyrant adminis
tering the state for his own interest, that 
he also administers it to the detriment of 
the people. As the mass judge of things 
by their results, a sovereign would now 
be calleu tyrannical whose administration 
should render his people unhappy; at 
least he would run great risk of having 
this odious epithet applied to him, what
ever was the goodness of his intentions, if 
he failed to satisfy the people. The word 
tyrannical is now often applied to acts of 
governmenis which are not monarchies; 
but this is an improper use of the word. 
We may say that t~e laws enact:d .by the 
sovereign powe~ .m Gr~at Bn.ta.m . are 
sometimes impolitic, nnwJSe, or mJunous 
to the state generally ; th~y may also be 
sometimes called oppressive ; but they 
cannot with propriety be called tyranni· 
cal, though such !1Il expression may be 
and often is used m the vulgar sense of 
characterising a law which for some rea

3 I 
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son the person who uses the term does not tion, to which, however, they must in 
like. this respect bear some certain proportion. 

When the price of the public funds is 
U. 	 high, the interest upon exchequer bills 

will be low ; and if the funds should fall 
• UDAL TENURE. The Norwegian in price so as to afford a much more pro
term 'Udal,' or 'ode!,' appears to be the fitable investment than exchequer bills, 
same as the German 'adel,' or 'noble.' the rate of interest upon these must be 
Tenure is an improper name as applied raised in order to prevent their payment 
to Udal land, for the land so called in into the exchequer in discharge of duties: 
Korway is not held by any tenure, but is a thing which would embarrass the finan· 
free from all services. There is neither cial operations of government. When 
superior nor vassal, nor any of the con- first issued in the reign of William lll, 
sequences of such feudal relation as exists the interest borne by exchequer bills was 
in many countries in Europe. (Laing's 5d. per lOOl. per diem, being at the rate 
lYorway, p. 205.) of il. 12s. ld. per cent. per annum. In 

UMPIRE. [ARBITRATION.] the same reign the interest was after· 
UNDERWRITER. [SHIPS, p. 706.J wards lowered to 4d. per 1001. per diem, 
UNFUNDED DEBT. Exchequer or 6l. Is. Sd. per cent. per annum; and in 

bills form the principal part of the un- the followino- reign the rate was still far· 
funded public debt. These bills are ther reducedto 2d. per diem, or 31. Us. IOd. 
issued under the authority of parliament per cent. per annum. During the greater 
for sums varying from lOCl. to lOOOl., part of the war from 1793 to 1814, the 
and bear interest. They were first is- rate of interest upon these securities was 
sued in the reign of William III.; and fixed at 3~d. per cent. per diem, or 
although their amount has since varied 5l. 6s. 51d. per cent. per annum. ~ince 
greatly at different times, the convenience the last-mentioned year the rate has bl-en 
which they afford to individuals and their proQTessively reduced to 21d., 2d., and 
advantage to the public have been such I!l per 1uol. per diem, at which !ast 
as to cause their constant issue. Their rate they were in the market at the nme 
convenience to individuals arises from the of the derangemeut of the cu~rency 
circumstance of their passing from hand which was experienced in the bcgmnm~ 
to; hand without the necessity of making of 1837. Under these circumstances, It 
a formal transfer, of their bearing in- was considered important as far as pos· 
terest, and of their not being subject to sible to relieve the Bank of England, hy 
such violent fluctuations as sometimes oc- which establishment a very large proPor· 
eur in the prices of the funded debt. This tion of these securities were then held, 
comparative steadiness in value is caused and to place it in the most favourable po
by the option periodically given to the sition for affordino- relief to the commer· 
holders to be paid their amount at par, or cial classes; and ~ccordingly the r_ate of 
to exchange them for new bills to which interest upon exchequer bills was raised to 
th~ same advantage is extended; besides 2:id. per cent. per diem. The la~t exche
this, when a certain limited period has quer bills which were issued (m June, 
elapsed from the date of their first issue 1846)boreinterestat IJd. pcr.100/.per<lay. 
they may be paid to the government at In periods of commercml p;·essure, 
par in discharge of duties and taxes. The advances have been made to merchants, 
a~ount of pre~ium that may have been upon the security of goods, by the issue of 
paid at the time of purchase is conse- exchequer bills. A more permanent .CIC· 
quently all that the holder of an exche- casion for their issue, apart from the im
quer bill risks in return for the interest mediate wants of the government, has 
which accrues during the time that it re- been the desire of aidirJO' individu~ls or 
mains in. his possession. The advantage to private associations in t!?e prosecution ~f 
the publu~ consists in the lower rate of in- works of public utility, such as can~: 
terest which they carry compared with roads, &c. In these cases the ra.te of 1e
the permanent or funded debt of the na- . terest charged to the borrowers lS som ' 
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what greater than that borne by the bills, 
and the difference has been applied to de
fray the expense of management on the 
part of the public. 

The amount of exchequer bills "out
standing and unprovided for" at the end 
of each of the under-mentioned years was 
as follows:

£. 
18-36 • 28,155,150 
1838 24,026,050 
1840 21.626,."350 
1842 18, 182, 100 
1844 18,404,500 

U:\'IFOR~IITY, ACT OF. [DE:>E
FICE, p. 340.] 

UXIGENITUS BULL. [BLLL8, 
PAPAL.) 

UXIOX, IRELAND, SCOTLAND. 
[Cou10Ns, IIousE oF, pp. 584, 590; 
PARLI.UIENT, P· 455.J 

l;°:\!TED STATES OF NORTH 
AMERICA, Got•ernment ef.-The United 
States, at the time of the formation of the 
General or Federal government in li87, 
as well as at the time of their separation 
fr?rn Great Britain, 1776, consisted of 
thirteen distinct political communities,
Massachusetts, New Hampshire, Hhode 
Island, Connecticut, New York, New 
Jersey, ~er~n~ylvania, Delaware, Mary
l~nd, . V irgnna, North Carolina, South 
Carol!na, and Georgia. The number is 
now 1~creased to twenty.seven by the 
successive additions of the following 
States: Ve:n_iont, Kentucky, Tennessee, 
0~10,. Loumana, Indiana, Mississippi, 
llhno1s, Alabama, Maine Missouri Ark
ansas, Michi3an, and F'lorida. in the 
Y:nr 18!5 Texas was admitted into the 
l:mon as a State and member thereof. 

They formed a Federal Government 
for de~en_ce from foreign aggr..ssion, and 
tranquillity at home· to encoura"e and 
pro_tect commerce ; add for a fow Zbjects 
of_ mterual legi>lation in which unifor
m11y among the States was desirable and 
an. obvious and direct common int~rest 
existed. To the separate 8tates was left 
the legislation which concerns the law of 
p~o~~ty, the punishment of offences, the 
a m1nu.tration of J. ustice and the exercise 
of II ' ..a powers over the territory and the 
citizens except the few w hicl:i have been 

either expressly withdrawn from the 
States, or delegated to the General go
vernment. 

Both the General and State govern
ments are essentially democratic. In both 
it is assumed that the interest of the ma
jority is the proper end of government, 
and that the wishes of the majority truly 
indicate that interest. 

By the written instrument called the 
Coustitution of the United States, the 
power of the General government is 
divided into three branches; the legisla
tive, executive, and judicial. 

The legislative power is vested in two 
Houses. One, called the House of Repre
sentatives, is chosen every second year 
by those w born the laws of each State 
make legal voters. The number of repre
sentatives is not fixed, but has gradually 
increased from 65, in I i89, when the con
stitution went into operation, to 224 and 
two delegaks. The two delegates are for 
the territories of Wisconsin and Iowa 
respectively. The representatives must 
be apportioned among the States accord
ing to their population, deducting two
fifths of the slaves in the estimate; and 
for the purpose of correcting the inequa
lity of distribution arising from the vari
ations in the relative numbers of the 
States, a census of the inhabitants is to 
be taken every ten years, at which time a 
new apportionment takes place, and a n~w 
ratio of population to each representative 
may be then also adopted, or the former 
one be continued. The act of Congress 
of 1842 declares that there shall be ••one 
representative for every i~,~80 persons 
in each State, and one add1uonal repre- . 
sentative for each State, having a fraction 
greater than one moiety of the said ratio, 
computed according to the rule pre
scribed by the constitntion of the United 
States.'' 

The Senate consists of two members 
from each State, chosen by its legislature, 
and consequently the whole number is 
now 5-1. One·third of the members is 
elected every se~ond Jear, . so that each 
member holds his seat for six years. In 
Loth houses the members are re-eligible. 

All acts of le!!islation require the con
currence of both Houses, whioh constitute 
the Congress of the United States. They 

312 
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have the power of levying taxes of every couragement to manufactures, the Con· 
kind for all national objects pursuant to gress has passed acts which lay dntie& 
the powers given them by the constitu· and imposts on the importation of foreign 
tion ; of regulating commerce, foreign commodities, and these duties and im· 
and domestic; of' coining money; fixing posts have been laid not merely for the 
the standard of weights and measures; purposes of revenue, but for the protec· 
establishing post-offices and post roads; tion of domestic manufactures. Such 
prescribing a uniform rule of naturaliza- duties for the protection of domestic 
tion, and a uniform bankrupt law; ere- manufactures are described in the ordi· 
a ting and supporting an army and navy; nance of the Carolina Convention (about 
of declaring war; defining and punishing fourteen years ago) as "bounties to 
treason, piracy, counterfeiting, and other classes and individuals engaged in par· 
offences arising under the constitution ticular employments at the expense and 
and acts of Congress; exercising exclu· to the injury and oppression of other 
sive legislation in the district of Columbia classes and individuals." The object of 
in which Washington, the seat of the the Carolina Convention was to nullify 
General Government, is situated, and in the revenue laws of the United States; 
forts, arsenals, dockyards, and all the ter- and the verb nullify gave birth to the 
ritories belonging to the General Govern- new word Nullification. Those who 
ment; and the power of admitting new maintained this doctrine maintained that 
States into the Union. a State, which is a member of the Federal 

The Congress is, by the same instru· Union, can nullif.l/ certain acts of the 
ment, prohibited from laying any tax General Government. The general d~
upon exports; from giving a preference trine of nullification was laid down m 
to the ports of one State over those of the following terms : "A Sta«: has a 
another; from laying any direct tax right in her sovereign capacity m Con· 
except according to the number of inha- vention to declare an unconstitutional act 
bitants in each State who are represented of Congress to be null and void; and 
in Congress; from suspending the writ such declaration is obligatory on her 
of habeas corpus, except in case of rebel- citizens and conclusive against the Gene
lion or invasion; from passing any bill ral Government· which would have no 
of attainder or ex post facto law; from right to enforce' its construction of i!S 
granting, or permitting to be granted, any powers against that of the State." T~15 

title of nobility; or from passing any law doctrine of Nullificatwn was much dis
to restrict the freedom of religion, of cussed at the time in the United States. 
speech, or the press. The objectiorui to it, and the difficulty. or 

Congress must assemble at least once rather impossibility of the process which 
in every year, which of late has beeu on the nullifiers of Carolina proposed for 
the first Monday in December. The the purpose of getting rid of the reven~e 
members of both Houses receive eight laws of the United States, are showD; Ill 
dollars for each day's attendance on an article in the North American Review 
Congress, and also for every 20 miles on Nullification (vol. 36, Jan. 1833)•. 
which they must travel to the seat.of The executive power is v~sted. in 8 

Government at Washington, and in their President who is commander·m-chief of 
return home. the army 'and navy, collects and disburses 

The powers of this body to give special the revenue according to law, and i_nakes 
encouragement to manufactures, to make treaties with foreign nations, but JU the 
roads and canals. to establish banks and exercise of the treaty-making power, the 
other corporations, and to exercise some concurrence of two-thirds of the senators 
other legislative functions, are contested present is required.. ujl 11ominates and, 
points in the construction of the federal with the 11dvice and consent of the ~enat~, 
constitution; and these questions often appoints ambassadors, other pubhc mi
f~rnish the real or .o~tensible. grounds qf msters, and consuls, and judpes of the 
fl.1spute between political l?art1es. . Supreme court, and other infer:or officers. 
• IJn!ler the power to ~rve special Cll• , He has also a qualified µegiiuve on the 
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laws enacted by the two Houses, which 
becomes absolute unless it is subsequently 
countervailed by two-thirds of each 
House. He is provided with a ready
furnished house, and his salary is 25,000 
dollars. He is chosen by a determinate 
number of electors; the voters in each 
State elect as many electors as are equal 
to the members which such State sends 
to both Houses of Congress. Every State 
has its own electoral college, and all the 
colleges give their votes on the same 
day, and by ballot. The votes are sent 
sealed to the President of the Senate. If 
no person has a majority of the electoral 
votes, the election devolves upon the 
House of Representatives, when all the 
representatives of a State give but one 
vote. The president must be thirty-five 
years of age, and he is re-eligible for life, 
,but the usage has been never to elect the 
same person for more than two terms of 
four years each. 

The executive business is distributed 
amoug four departments; that of the 
state, of the treasury, of war, and of the 
navy; the four secretaries of which, with 
the attorney-general, rE:side at Washing
ton, and compose the president's cabinet 
council 

The vice-president is chosen at the 
same time and in the same way as the 
president, to whose office, if vacated 
during the term for which he was elected, 
he succeeds. His only fnnction, in the 
mean. while, is to preside over the deli
ber~tions of the Senate, in which he has a 
castmg vote, which is given when the 
votes of the senators are equal. His 
salary is 5000 dollars. 

The judicial power is vested by the 
~ns~tution in a supreme court, and such 
1~ferio; tribunals as Congress may from 
time to time establish. The supreme 
court. consists of a chief-justice and eight 
associate justices. It sits in Washington, 
aud has one session annually, which 
commences on the first Monday in De
~mbe~. The United States are divided 
Ill~ mne judicial circuits, in each of 
which a circuit court is held twice every 
ye~r, '.or each State within the circuit, by 
a JUStic~ of_ the supreme court assigned 
to the c1rcmt, and by the district judge of 
the State or district in which the court 

sits. There are also thirty-four district 
courts, each State containing one, and 
some of them two; and each of these dis
trict courts has a separate judge, with 
some few exceptions, where one judge 
presides in several district courts in the 
same State. The several courts have 
either original or appellate jurisdiction 
in all admiralty cases, breaches of the 
revenue Jaws, controversies between citi
zens of different States, or citizens and 
foreigners; cases affecting ambassadors 
and other public ministers; and in all 
cases criminal or civil, in law or equity, 
arising under the constitution or the laws 
of the United States. The judges all 
hold their offices during good behaviour; 
and their salaries, which vary from 5000 
to 1000 dollars, cannot be diminished 
even by the legislature, during their con
tinuance in office. All public officers are 
removable by impeachment, and the 
Senate is the tribnnal for the trial of im
peachments; but the judgment in these 
cases extends no further than to removal 
from office. 

The constitution provides for its own 
amendment, whenever such amendment 
shall be proposed by two-thirds of b?th 
Houses of Congress, or by a convention 
called on the application of two-thirds of 
the States: but in either case, the amend
ment must be ratified by three-fourths of 
the States to give it efiect. There have 
been twelve amendments in fifty years: 
ten were made immediately after the con
stitution went into opera~i~n, and w:re 
meant to provide some adcl1~onal sec?r117 
for the protection of the rights of md1
vidnals, or of the Stat_es ;__the eleventh 
was for restricting the hab1hty of a State 
to be sued in a federal court ; ~nd the 
twelfth altered the mode of electmg the 
president and vice-presid:nt. 

This instrument also imposes express 
restrictions on the state government~. 
They cannot enter int~ a _treaty or ~11.~ 
ance; coin money; emit bills. of credit, 
make anything but gold and silver a legal 
tender ; pass a bill of attainder or e:r post 

• Th' hrase is borrowed from the Articles 
of Co;federation of the old Congressh Tl1e 
paper money issued by that body was t UI 'e
signated. 
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facto law; impair the obligation of con
tracts; grant any title of nobility; lay a 
duty either on imports or exports; nor 
can they, without the consent of Congress, 
enter into a compact with another State; 

, keep troops or ships of war in time of 
peace; nor engage in war, except in case 
of invasion or of similar urgency. 

The State governments, with a few 
· great features in common, have great di

Yersities in their laws, and in their written 
constitutions. In all of them, the legis· 
lative, executive, and judicial powers are 
separate. In all the legislature consists 

· of two branches; one usually called the 
senate, and a more numerous branch, 
which is variously designated. 

The time for which the senators are 
elected varies from one to five years. In 
the more numerous and popular branch 

. the members are elected annually, except 
in South Carolina, Tennessee, and Mis
souri, where they are elected for two 
years. The number of members in the 
popular branch varies considerably. 
The number of the senate is usually 
from about one-fourth to one-half the 
number of the other branch. 

In all the States the executive power is 
vested in a governor, who, in some of the 
States, is assisted by a council. In some 
he has the power of appointment to state 
offices; in others, merely the power of 

. nominating persons to his council; but in 
most States, he bas neither the one nor 
the other. He is chosen by the people in 
all the States, except in Maryland, Vir
ginia, North and South Carolina, in which 
he is chosen by the legislature. His term 
of service varies in the different States 

. from one to four years, and he is in some 

. States re-eligible, and in others not. 
The judicial systems are yet more 

various. In the greatest part the judges 
hold their offices during good behaviour. 
In the others they receive their appoint

. ment for a fixed term, varying from 
seven years to a single year. In New 
York, they retire from office when they 
reach the age of sixty. In some States 
they are appointed by the governor and 
council; and in others, by the legislature. 
In some they are removable only by im

. peachment; in others, on the vote of two
thirds of the legislature. In some, the 

salaries are liberal; in others, very small. 
Some States have separate Chancery 
courts; whilst in others, the courts of 
Common Law exercise Equity jurisdic· 
tion. 1 n some, the court of Last Resort 
exercises no other than appellate juris
diction; in others, the judges of separate 
courts unite to form an Appellate court; 
and in others again, the judges, combined 
with the senate, form a special court or 
Appeals. 

In fourteen of the States negro slavery 
has the sanction of the law. These are 
the twelve States lying south of Penn· 
sylvania and the river Ohio, together 
with the States of Missouri and Arkansas. 
In the other thirteen, slavery either never 
had existence, or has been abolished, 
except as to those who were slaves at the 
time of the abolition. 

The right of suffrage has various re
strictions in the different States as to pro
perty, residence, and length of ~itizen· 
ship; but it is now no where limited to 
an interest in land. In all the States the 
votes are given by ballot, except in Vir· 
ginia, Kentucky, and Arkansas, where 
they are given orally. In all, exc~pt 
Virginia, lands can be taken in execution 
for debt, in the same way as personal 
property. The common law of En~land 
is the law of every State, so far as 1t bas 
not been changed by the legislature, ex· 
cept in Louisiana, where the law~ of 
every description have been digested wto 
one code. 

The revenues of the several States vary 
according to their population and we.alth. 
Some of them, by judicio~s expenditure 
on canals and other public improvements, 
by the proceeds of public lands, and other 
sources, 11ave a sufficient revenue for the 
ordinary expenses of the government, 
without the aid of taxes. In general, 
however, a sum equal to the a~n~al ex· 
penditure is raised by taxes w1thw the 
year, in which case it rarely averages 
more than a dollar for each inhabitant, 
and sometimes it is not one-fourth of that 
sum. But besides the taxes paid into the 
state treasuril'S the county courts of the 

' · h thestate or other corporate bodies .ave 
power of levying money for special Io.ca 
objects, as for making and repamn~ 
roads, for providing court· houses an. 

1 
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jails, for the support of schoofs, &c., 
the amount of which taxes sometimes 
equals, and even exceeds the State tax. 

Besides the twenty-seven States which 
constitute the Federal Union, there are 
territories beyond their limits which are 
immediately subject to the general go
vernment, though they have no partici
pation in its political power. Over these 
the legislative power of Congress is su
preme; but it is so exercised as gradually 
to fit them for admission into the Union. 
At first they are administered by a go
vernor, appointed by the federal execu
tive. When, by the progress of the 
settlements, they are deemed fit for it, 
they are advanced to the second stage of 
their probation. Of late years, the rights 
of the second stage are conferred on the 
territories at the time of their creation. 
They are then allowed to elect their own 

' 	loca~ l~i;-islature-the executive power 
contmumg as before-and to send a de
legate t~ Congress, who has the privilege 
of speakm_g, but not of voting: and lastly, 
when their numbers justify it, and Con
gress a}'.prov:s. they are made States and 
~re adnntted mto the Union, and become 
hke the other States. There are now two 
o~. these territories in the second stage: 
\\ 1sconsin and Iowa. 

The yevenne of the general govern
ment arises [rom the sale of public land, 
customs duties, and the post-office. The 
whole. produce of the post-office depart
ment 1s absorbed by the expenditure in 
that department. The sale ofpublic land 
has produced for many years a large 
rev~nue. During the three years pre
cedmg 1838 there were sold more than 
38,900,000 acres, the purchase money of 
Which was 48, l i 5, 160 dollars. But the 
:cessive issues of the banks afforded 

t~ the temptation and the means to ex
tensive speculations in these lands and 
~ade the amount sold much greate; than 
~t h~d ever been before, or is likely to be 
rgam. The produce of the sales ofpub
1flafd was. in 1838 less than 4t millions 
? o lars; m 1839 less than 6-} millions; 
~n 1840 less than 3 millions· in 1841 

1\
58 ~a~ l! millions; in 1842 '1ess than 

~. 111:11 1llions: in 1843 a little above 2 1 .111°~; and in 1844 also a little above 2 mi 10ns of dollars, 

The public land consists first of the 
lands which, ha>ing been once national 
domain by purchase, have never been 
sold or ceded by the general government, 
and of which there are yet large bodies 
in most of the Wes tern States, and in all 
the territories; and secondly, of those 
lands in the unsettled western territory, 
which have been more recently purchased 
of the Indians. The system adopted by 
Congress for disposing of these lands is 
well contrived to facilitate settlements, 
to prevent disputes about titles or bound
aries, and to render extensive purchases 
by speculators impracticable. The lands 
are accurately surveyed by the govern
ment; and are then laid off into ranges 
of townships by true meridian lines. 
Each township is exactly six miles 
square, and contains of course 23,040 
acres. l t is divided into 36 sections of a 
square mile each, which sections are 
again subdivided into four quarter sec
tions, each of 160 acres, and sometimes 
into half-quarter and quarter-quarter sec
tions. The space between these squares 
and the margin of a river, or Indian 
boundary, is laid off into the smaller 
parts of a section. When thus laid off, 
the lands are sold from time to time at 
public auction, provided they bring the 
minimum price, which is a, dollar and a 
quarter per acre. Formerly the mini
mum price was two dollars, and the 
lands were sold partly on credit; but in 
1820, to avoid the present inconvenience 
and future danger of thus placing the 
government in the del~cat~ ;elation of 
creditor to so many of its c1t1zens, Con
gress in 1820 reduced the _min~mum pric~, 
and abolished the credit. fhe pubhc 
land to which the indian title has been 
extinguished, and which was unsold on 
the lst January, 1832, was 227,293,884 
acres. The business of surveying and 
disposing of the public lands is managed 
by a general land-office at Washington, 
and numerous land-offices distributed 
among the western states and territories, 
all which are under the control of the 
Treasury department. 

The customs duties are the chief source 
of revenue to the United States. The 
total revenue of the United States for the 
fiscal year ending June 30, 1844, was 
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a little more than thirty millions of 
dollars, with a balance in the Treasury 
of nearly IO~ millions on the 1st July, 
1843. The expenditure for the year 
ending June 30, 1844, was near thirty
three millions, of which the war depart
ment cost above eight millions, and the 
navy department cost nearly six and a 
half millions of dollars. 

(Geography ef America, Library of 
Useful Knowledge; American Almanac 
for 1846.) 

UNIVERSITIES are lay corpora
tions, which, since the twelfth century, 
have had the charge of educating the 
members of the learned professions 
throughout Europe and the colonies 
founded by European states. The three 
oldest learned institutions to which the 
name University can with propriety be 
applied are those of Paris, Bologna, and 
Salerno. 

It is impossible to fix a precise date at 
which the educational institutions ofParis 
can be said to have assumed the form and 
name of a university. As for the name 
( universitas), it was not confined in the 
middle ages to scientific bodies ; it was 
used in a sense equivalent to our word 
corpomtion. [UNIVERSITY.] There were 
"universities 1>f tailors" in those days. It 
was long before the name obtained its 
present limited acceptation. The school 
of Bologna was a' universitas scholarium,' 
that of Paris a 'universitas magistrorum,' 
because the former was a corporation of 
students, the latter of teachers. The 
oldest printed statutes of the university of 
Bologna are called ' Statuta et Privilegia 
almae Universitatis Juristarum Gym
nasii Bononiensis ;' and in some univer
sities we find a ' universitas juristarum' 
11;nd a 'univer~itas. artistarum' side by 
side: from which it appears that •uni
versitas' at one time approached nearly 
to the meaning of our word 'faculty.' 
What we now term a university was 
designated indifferently 'schola,' 'stu
dium generale,' or 'gymnasium.' The 
term 'academia' has also' been sometimes 
applied to universities, though academy 
has now a different meaning. 

The oldest document in which the 
designation 'universitas' is applied to the 
university of Paris, is a decretal of lnno

cent III., about the beginning of the thir· 
teenth century. But as early as 1180 
two dccretals had been issued by Alex· 
ander III., the first of which ordained 
that in France no person should rtceive 
money for permission to teach. The 
glossa of Vicentinus says, that this pro
hibition was directed against the chan· 
cell or of the university of Paris; and the 
second decretal alluded to exempts the 
then rector, Petrus Comestor, from the 
operation of the first; and much earlier 
than any legislative provisions of popes 
or kings we find the foundations of the 
university laid. 

To almost every cathedral and monas
tery of Europe there bad been, from a 
very early period, attached a school, in 
which all aspirants to priestly ordination, 
and such laymen as could afford i~ 
were instructed in the Trivium and Qua
drivium. It appears from the letters of 
Abelard (died 1142), and from other con· 
temporary sources, that the poorer es~· 
blishments intrusted the conduct of thIS 
school to one of their number called the 
Scholasticus; and that the wealth~er 
bodies maintained a Scbolasticns to m· 
struct the junior pupils in gram~ar and 
philosophy, and a Theologus to mstruci 
the more advanced in theology. About the 
time of Abelard the great concourse of 
students who flocked to the episcopal 
school of Paris appears to have rendered 
it necessary to assemble the t~? classes 
of pupils in different localities; the 
juniors were sent to the church. of ~~ 
Julian, while the theologians remamed lD 

that of Notre Dame. All who had stu· 
died a certain time, and undergo~e cer· 
tain trials, were entitled to be raised by 
the rector of the schools to the grade of 
teachers. This was done by three suc
cessive steps. The candida!e wa.s first 
raised to the rank of master, m which he 
acted for a year as assistant to a doctor (or 
teacher); then to the rauk of baccalau· 
reus, in which he taught for a year, und.e~ 
the superintendence of his doctor, P?pil 
of his own; lastly, to the grade of md~ 
pendent doctor. The number of studen 
rendered the profession of a teach~r at 
Paris lucrative, and many from all nationf 
embraced it. According to the custom o 
those unsettled times, they gradually 
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formed themselves into a kind of corpo. followed not long after by the doctors of' 
rationformutualsupport. Thecorporation canon law and medicine, who formed 
consisted of the teachers of all the three themselves into separate faculties. T_\lese 
grades, and stood nuder a rector elected faculties consisted exclusively of the 
by themselves. According to an agree- actually teaching doctors ( doctores re
ment entered into in 1206, the rector was gcntes) of these three branches of know
elected by the residents of the four nations ledge. The masters and bachelors re
-French, English or German, Picards, mained members of the university proper, 
and Normans. Before this time, in 1200, which, from the secession of the theolo
Philip Augustus had confirmed the ex- gians, canonists, and doctors of medicine, 
elusive control of the rector over all stu- came in time to be called the Faculty of 
dents and teachers. The local separation the Artists. From this period the uni
of the artists from the theologians would versity consisted of seven bodies or sub
have been of little consequeuce, but for incorporations-the four nations under 
the rapid progress which the Aristotelian their procurators, and the three faculties 
philosophy made during and immediately under their deans. The rector was the 
after the life of Abelard. The specula- head of the university; be was elected by 
tions into which studious men were led the procurators of the old university; no 
by the writings of Aristotle necessarily doctor of theology, canon law, or medi· 
led them to deal with topics which had cine could be elected or take part in the 
hitherto been conceived to lie within the election. At first the rector was chosen 
exclusive domain of theology. The con- by the procurators, but latterly by four 
sequences were frequent and bold attempts electors, specially elected by each nation 
by individuals to modify the received for that purpose. The Prevot of Paris 
doctrines of the church, clamours about (so long as that officer retained any au
~eresy, persecutions, and counter-persecu- thority) was the conservator of the royal 
tions. All these contributed to bring privileges in the university; the bishops 
about a tacit compromise between the of Meaux, Beauvais, and Senlis, of the 
professional theologians and the admirers papal privileges. In respect to criminal 
of speculative philosophy: the former jurisdiction, the university was imme
we~e left in possession of the pulpit and diately under the king, till A.D. 1200, 
chairs of theology; the latter confined when its members were transferred to 
themselves ostensibly to literature the episcopal court of Paris : ab~ut the 
and philosophy, aud sought to avoid middle of the fifteenth century they were 
scandal by rarely overstepping the transferred to the Parliament of Paris. 
bonn~of~bstractinquiry. Theprogress In reo-ard to civil jurisdiction the Uni
of this.t:ic1t agreement may be traced in versity was originally under the bishop; 
the writrngs of the learned from the time in 1340 it was transferred to the court of 
of Abelard down to that of Erasmus; the Prevot of Paris; when the Chatelet 
under it grew up a class of literati, who succeeded to the judicial functions of the 
may be called, although many of them prevot, the university was transferred to 
took orders, secular scholars. It was the that court. The rector, with the procu
same incompatibility of the free spirit of rators and deans, formed a court, which 
speculative inquiry with the stability of a had jurisdiction in all complaints against 
dogmatic theology which led to this com- teachers for incompetency or neglect of 
promise, that embittered the dispute duty; and against students for disobe
about the claim of the mendicant or· dience to their teachers, the rector, or the 
ders t? establish chairs of theology in discipline of the university, and in all 
lhe umversity of Paris about the middle cases between students, lodging-keepers, 
of the thirteenth century. This contro- booksellers, stationers, &c. From the 
versy ended in the secession of the doctors decisions of the rectorial court there was 
of theology from the university, as it had an appeal to the university, and froru it 
for some time been cal!eu, and their in- to the Parliament of Paris. Each faculty 
corporating themselves into a separate (that of the artists included), had its own 
college or faculty, Their example was common school. In the faculty of canon
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·ists there were six professors (or doctores 
regentes); the number in the other facul
ties varied. At an early period colleges 
were established within the University 
of Paris by private families or religions 
orders. Originally they were intended 
exclusively for poor scholars, who were 
to live in them subject to a certain disci
pline. By degrees, as more numerous 
and able teachers were employed in these 
colleges, they assumed the character of 
boarding-houses for all classes of students. 
In the fifteenth century the students who 
did not reside in any college had come to 
be regarded as exceptions from the gene
ral custom, and were nicknamed "mar
tinets." The College of the Sorbonne 
(founded in 1250) was commonly re
garded as identical with the theological 
faculty, because the members of the one 
were most frequently members of the 
other also. The promotions however 
continued to be made by the officers of 
the university, although the charge of 
education had been in a great measure 
engrossed by the colleges. Degrees were 
conferred in the faculties of theology, 
canon law, and medicine, by the deans, 
with the concurrence of the chancellor of 
the Cathedral of Notre Dame; in the 
faculty of artists, by the rector, with the 
concurrence either of the chancellor of 
Notre Dame or the chancellor of St. 
Genevieve. 

The oldest authentic document relatifig 
to the university of Bologna is the privi
lege granted by the Emperor Frederick I., 
at Roncaglia, in November, 1158, to all 
who travel in pursuit of learning, in 
which the professors oflaw are mentioned 
in terms of high encomium. Bologna is 
not named in this instrument, but history 
mentions no other law-school as existing 
at that time. The contents of this pri
vilege are two-fold : foreign scholars are 
?eclare.d to stand under the emperor's 
immediate protection, and a special juris
diction (their teachers, or the bishop of 
the.city)isc.onstituted to judge in all com
plamts agamst them. It seems univer
sally admitted that the earliest teacher of 
civil Jaw at Bologna was Irnerius: he is 
sai~ to have been originally a teacher of 
philosophy, but to have acquired such a 
knowledge of Justinian's compilations 

that he was invited by the Countess Ma· 
tilda to expound its doctrines from the 
professional chair. l\fatilda died in lll5: 
between 1113 and 1115 the name oflrne
rius appears in a legal document as" cau· 
sidicus" for the countess. From !116 to 
1118 he appears to have been employed 
in weighty missions by the Emperor 
Henry V. Under the Emperor Frederick 
" the four doctors " of Bologna were se
lected to investigate the prerogative of the 
crown, in order to determiue how far the 
privileges claimed by the Lombard towns 
were usurpations. These circnmstances 
show that the reputation for legal know· 
ledge acquired by the law-teachers of 
Bologna had proved an introduction to 
state employments, honours, and emoln· 
ments; and this attracted to the city in 
which they taught a large concourse of 
the most intelligent and aspiring minds 
of Europe. The reputation of having 
studied at Bologna was a passport to office 
throuahout Christendom. The earliest 
statut~s and charters of the University of 
Bologna are compacts entered into by ~e 
students for mutual support and assist· 
ance, and immunities grarited them by the 
popes and emperors. The univer.sity of 
Paris was originally an associauon of 
teachers ; it was a corporation of gra· 
duates : the university of Bologna was 
originally an association of students wh.o 
had repaired from distant lands to avail 
themselves of the instruction of a few 
celebrated teachers; it was a corporati?n 
of students. Disputes between the magis
trates of the city, and between the students 
and professors, which occurred . about 
1214 are the first occasions on which we 
hear' of a rector. From the history of 
these controversies it appears that th.e 
students had previously been in the h_abit 
of electing the rector, and that the nght 
was confirmed to them for the future. 41 

first there was merely a school _of law in 
Bologna and the jurists constituted t.he 
university, or rather the two universitie~ 
of the Citramontani and Ultramontam. 
In course of time teachers of philosophy 
and medicine settled in Bologna, and the 
scholars of each class attempted to fortn a 
university: their right to do so was su:. 
cessfully contested by the jurists in 129a•. 
but in 1316 they were allo;wed to elect a 
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rector of their own. They called tliem
selves "philosophi et medici," or "ar
tistae." In 1362 Innocent VI. founded a 
school of theology at Bologna. From 
this time thPrefore there were four uni
versities in Bologna: two of law (which 
however were so intimately connected, 
that they are generally spoken of as one), 
one of medicine and philosophy, and one 
of theology. Each of these had its own 
independent constitution. That of the 
law university is best known, and agrees 
in its leading features with the others. 
The " universities" consisted of the fo
reign students, who were admitted upon 
the payment of twelve soldi entry
money, and obliged to renew annually 
their oath of obedience to the rector and 
the statutes of the university. The Bo
lognese students could neither hold offices 
in. the university nor vote in its assem
~hes. The foreign students were divided 
mto Citramontani and Ultramontani : the 
former were divided into seventeen na
tions, the latter into eighteen. The rector 
was chosen annually from amono- the stu
dents by his predecessor in gflice, the 
rector's council, and a number of electors 
chosen by the nations. A rector was 
taken from each nation in rotation. The 
co~ncil consisted of at least one represen
tative of each nation : some had two. The 

. university also elected annually a syndic, 
to act for them in courts of law; a 
notary; a massarius, or treasurer (chosen 
f~om ~mong the town bankers); and two 
b1deih. The rector claimed exclusive 
jurisdiction in all civil cases in which one 
?r ~th.of the parties were students, and 
m crimmal cases in which both were stu
dents. The professors were elected by 

.the students, to whose body they were 
rei;koned, and all whose privileges they 
enJoyed, except a vote at elections. They 
stood undet the jurisdiction of the rector, 
who could fine or suspend them. The de
gree of Doctor was conferred by those 
who had previously obtained it: it was 
held to confer the privilege of teaching 
everywhere, the power of discipline over 
the doctor's own pupils, and the right to 
take part in the conferring of all the 
degrees, At first there were only doc
tors of civil law: the doctors of canon 
law appeai: later, and were for a long 

time less respected. In the thirteenth 
century the university began to create 
doctors of medicine, of grammar, of 
philosophy and arts, and even of the 
notarial art. Any student who had 
studied five years might be licensed by 
the rector to expound a single title, or if 
he had studied six years, to expound a 
whole book of the Pamlects. He was 
termed a licentiate; and after be had per
formed his task, he was declared a bacca
laureus. Salaried professors appear in 
Bologna for the first time about 12i9. 
The doctors taught in their own houses or 
in halls hired for the purpose : their me
thod of tuition was by lectures, examina
tions, and disputations. 

The history of the university of Salerno 
is much more obscure than the histories 
of the universities of Paris and Bologna. 
Ordericus Vital is, whose annals close with 
the year 1141, speaki of Salerno as a 
place long eminent for its medical schools. 
Its most celebrated teacher, Constantine 
of Carthage (died 1087), was a privy 
councillor of Louis Guiscard. This school 
was still flourishi~g iu 1224, when the 
university of Naples was established. All 
that can be inferred from these scanty 
notices of the school of Salerno is, that 
the scientific study of medicine was mak
ing rapid strides about the same time that 
law began to be more systematically stu
died and philosophical and literary pur
suits' to be rerrar<led as the profession of a 
class whose ~embers might or might not 
be priests.


This sketch of the early constitution of 

the universities of Paris and Bologna will 

assist a person .i~ acquirin;:i- a .more exact 

notion of the ongmal couslltut10n of other 

universities. 

The growth of universities throughout 
Europe was rapid. Bef~re the. Reform
ation they were E'.stabhsh~d m Italy, 
France the Germamc Empire, the Pen
insula 'Great Britain, and even among 
the S~lavonic nations east of th~ Ge~._ 
mans. There were numero1~s umvers1
ties established in Italy previous to the 
year 1500, besides the three alread_y 
named, within the limits of the Germanic 
Empire, which then extende~ over many 
provinces now incorporated. mto Franc;, 
and over the Netherlands: m Great Bn
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tain ; in Spain and Portugal; in Sweden 
at Upsala in 1476; and at Copenhagen in 
1479. 

In all of these institutions we recognise 
the leading features of Paris or Bologna. 
All of them, apart from the consideration 
of their academic character, are privi
leged corporations, with an independent 
jurisdiction more or less limited, and the 
power of making bye-laws. In most of 
them the division of the members of the 
corporation into nations prevails or did 
prevail. In all of them the faculties of 
philosophy (or arts), theology, law (civil 
and canon), and medicine, are more or 
less fully developed. Some contain within 
them all the faculties; some only two or 
more. .Almost all have a faculty of arts, 
which, even where it is politically the 
most powerful (as in the university of 
Paris), is regarded as in a great measure 
preparatory to, and therefore in its 
scientific character inferior to the others. 

The universities founded after the 
Reformation adopted the great outlines 
of the organization of their predecessors: 
the political incorporation, the privileged 
jurisdiction and power of making bye
laws, the faculties and modes of con
ferring degrees which custom had esta
blished. But the altered circumstances 
of society modified considerably their 
external relations. The same political 
power was not conceded to universities 
that had formerly been given to them. 
The old were restricted in their privi
leges; the new never received them. 
The protracted strife between the Romish 
and Protestant churches also had its 
effect: universities, though no longer 
allowed to lay down the law, were che
rished as advocates of a party. Roman 
Catholic and Protestant universities were 
erected to do battle for their respec
tive creeds. Lastly, other sciences had 
their practical utility recognised, in the 
same way as the sciences of law and me
dicine had theirs at an earlier period. 
The applications of mathematical science 
to the purposes of war and navigation 
had given an impetus to their cultivation: 
these new practical pursuits never pro
duced a new faculty, but they lent greater 
importance to the miscellaneous faculty 
known as· the Faculty of Arts. The 

number of universities founded in Europe, 
from the time of the Reformation down 
to the French Revolution was consider
able. They were established in Italy, 
France, Germany, in the Uniwd Pro
vinces of Holland, in Scotlaud, Ireland 
(Dublin), in Spain and Portugal, and 
elsewhere. 

l\fany events concurred during this 
period to lower universities in the public 
estimation. The extension of elementary 
and secondary schools had raised the 
standard of education among the classes 
which did not receive a university edu· 
cation. The inveutiou of printing had 
operated in the same direction. The di· 
minished privileges and restricted juris
diction of universities had brought them 
to be regarded merely as schools of a 
higher order. The increasing number 
of learned societies raised up a body of 
non-academical literati, hostile in many 
instances to the academical; and the 
public, looking only to the transactions 
of these societies, forgot that their mem· 
bers were indebted for their training to 
the universities. The presumptuous spirit 
of amateur dabblers in science under· 
valued these institutions; and, in the 
feverish spirit of innovation which occa
sioned or accompanied the French Revo
lution, they too were denounced.. In 
France the old universities have en!lrely 
disappeared. In the rest of Europe, as 
soon as the storms of the Revolution w.ere 
passed over, they revived; ~nd adap~1~g 
themselves more to the social necess1tJes 
of the age, have in many instances started 
with increased energy on a fresh career 
of utility. . 

The present University system mFran~ 
is peculiar: the expression "Roya! Um· 
versity of France" is almost eqmval~nt 
to that of " national system of edu~abon 
in France." The governing body is the 
council of public instruction,. of ~hlch 
the minister of public instructio~ 15• the 
president. All educational institutw:
from elementary schools upwards, a ' 
with half-a-dozen exceptions, under the 
direction of this body. Under the 00111!" 
cillors are inspectors-general of ~e un~j 
versity, whose office it is to examweThe 
schools and colleges o?ce a year. ·• 
educational functions discharged by um 
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versities in other nations of Europe are I tion is said to be the 28th of Henry III. 
vested in twenty-six academies, each of ' and the first charter granted to the uni~ 
which has a territory of two or more de
partments allotted to it. The twenty-six 
academies comprise forty-one royal col
leges, and above six hundred professors 
or teachers. At the head of each aca
demy are a rector, two inspectors, aud a 
council: they have the superintendence 
over all the schools in their districts. 
The academy includes the faculties; but 
all the faculties are not organized in 
e'<ery academy, and some have none. 
There are six faculties of Roman Catholic 
theology,-at Aix, Bordeaux, Lyon, Paris, 
Houen, Tonlouse: and two of Protestant 
theology, one Lutheran, at Strasbourg, 
and one Calvinistic, at Montauban, under 
the academy of Toulouse. There are 
nine faculties of law,-at Aix, Caen, 
Dijon, Grenoble, Paris, Poitiers, Rennes, 
Strasbourg, and Toulouse. There are 
three faculties of medicine,-at Grenoble, 
Paris, and Montpellier, witl1 seventeen 
secondary schools of medicine. And 
there are seven faculties of literature,
Paris, Strasbourg, Bordeaux, Toulouse, 
Caen, Dijon, and Besan~on. The faculties 
consist of a variable number of professors, 
one of whom is dean, and a committee of 
whom examine candidates for degrees. 
The students sufficiently advanced to 
study the sciences taught by the faculties 
are instructed in royal colleges, and are 
classified according as tliey reside within 
or without the walls. 

The universities of Great Britain are 
Oxford, Cambridge, Durham, London, 
St. Andrt>w's, Glasgow, Aberdeen, Edin
burgh, Dublin. In Oxford and Cam
bridge the colleges have obtained a com
plcte preponderance over the university, 
and the old university constitution is in 
practice changed. So great has been the 
change that many people, and even some 
learnedjudges, have erroneously conceived 
these two corporations as composed of a 
number of colleges something like a 
f~~eral government, whereas ~he univ.er
s1ties are distinct lay corporat10ns, which 
confer degrees and have various powers: 
the colleges are properly boarding houses 
and eleemosynary foundations.. [CoL-
LEGE.] The earliest charter of pr1v1leges 
to .the up.iversity of Oxford as a corpora

versity of Cambridge as a corporation is 
said to be the 15th of Henry III. James 
I. in 1603, by diploma dated the 12th of 
l\Iarch, granted to the universities of 
Oxford and Cambridge the power to send 
each two representatives to the House of 
Commons. The Dean and Chapter of 
Durham, by an act of chapter, 28th of 
April, 1831, established an academical 
institution in Durham in connection with 
the cathedral church, which by an act of 
parliament (2 & 3 Wm. IV.) entitled' An 
Act to enable the Dean and Chapter of 
Durham to appropriate part of the pro
perty of their church to the establish
ment of a university in connection there
with for the advancement of learning: 
was confirmed and endowed. In 1837 
the university of Durham received a 
royal charter. The university of London 
received its first charter from William 
IV., which Queen Victoria revoked in 
the first year of her reign, and granted a 
new charter the 5th of December, 1837•. 
The history of the establishment of this 
university is given at length in the 
•Penny Cyclopredia,' UNIVERSITY Cou
LEGE, LoNDON; and UNIVERSITY o:r 
LoNDON. 

As in England and Scotland, the me
dical and legal professions are in the 
United States educated principally in dis
tinct schools; and this is the case also in 
a great measure with the students of 
theology. Many of the colleges or uni
versities contain only a faculty of arts. 

According to the' American Almanac' 
for 1846, there were 108 colleges in the 
United States; 29 medical schools, some 
of which are connected with colleges or 
universities; 34 theol~gical schools; and 
9 law schools. Most, 1f not all, of these 
are incorporated places, and all the col
leges grant degrees. But many of these 
colleges are of very recent date, ill or
ganized, and ill endowed. On the whole, 
however, the endowll!ents and. character 
of the older colleges m thi; Umted States 
are such as show that the higher branches 
of learning and science are zealously pur
sued a'!d honourabl~ supported•.~ . 

(Sav1~y, <?esclncltte des .Rom1scne11 
Rechts im lr!ittelalter; Ackermann, In
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stitutiones Histori<E 1liedici11<E; Bulreus, 
Historia Universitatis Parisiensis; Pas
quier, Recherches de la :France; Edin
burgh Review, Juue, 1831, art.' English 
Universities-Oxford;' Meiners, Ge
schiclde der Entstehung und Entwicke
lung der hohen Schulen unsers Erdtheiles; 
Quarterlg Journal ef Education; Balbi, 
Abrege de Geugruphie; American Al
ma1wc for 1846.) 

UNIVEHSITY. This word is the 
English form of the Latin universitas, 
which is often used by the best Latin 
w:riters. The adjective 'universus' sig
nifies the whole of anything, as contrasted 
with its parts: the plural 'universi' also 
is often used to express an entire number 
of persons or things, as opposed to indi
vidual persons or things. The uses of 
the word universitas may be derived from 
the meaning of universus. U niversitas is 
used by the Latin writers to express the 
whole of anything, as contrasted with its 
parts : thus Cicero speaks of all mankind 
as 'universitas generis humani ; ' and he 
proceeds to instance individuals (singuli) 
as the ultimate elements of this universitas. 
It is not necessary to the notion of a uni
versitas that all the elements should be 
alike; 'universitas rerum' is Cicero's 
expression for the whole of things-for 
all things viewed as making one whole. 
The word universitas applies either to a 
number of things, or of persons, or of 
rights, viewed as a whole. The Homan 
jurists expressed by the term ' uuiversitas 
bonorum' the whole of a property as 
contrasted with the parts (singulre res) 
which composed it. Such a uuiversitas 
might be the object of a universal suc
cession. [SUCCESSION. J 

Hights and duties are properly attached 
to individuals as their subjects: but a 
number of individuals may be viewed for 
certain legal purposes as one person or as 
a uuity. Thus the notion of a number 
of persons forming a juristical person, or 
a universitas, obtained among the Homans, 
and universitas was a general name for 
various associations of individuals, who 
were also indicated by the names of col
1.~gia and corpora. The essential cha
racter of these universitates of persons, 
viewed as juristical persons, was the 
cap1city of having aud acquiring pro

perty. The property, when had or ac· 
quired, might be applied to any purposes 
which the nature of the association re
quired: but it was the capacity of the 
association to have and acquire, like an 
individual, that was the essential charac
teristic of the body as a universitas; and 
the purposes for which the property might 
be had or acquired were no more a part 
of the notion of a universitas, than the 
purposes for which an individual has or 
acquires property are part of his capacity 
to have or to acquire. 

The universities or corporate bodies at 
Rome were very numerous. There were 
corporations of bakers, publicani or 
farmers of the revenue, of scribae, and 
others. The name was also applied in 
the sense above explained to civitates, 
municipia, and respublicae; and also to 
the component parts of them, as curiae, 
vici, fora, conciliabula, an<l castella. 

From the Roman words universitas, 
collegium, corpus, are derived the terms 
university, college, and corporation of 
modern languages ; and though these 
words have obtained modified significa· 
tions in modern times, so as not to be in· 
differently applicable to the same things, 
they all agree in retaining t11e funda· 
mental signification of the terms, what
ever may have been superadded to them. 
There is now no university, college, or 
corporation which is not a juristical per
son in the sense above explained. Where
ever these words are applied to any 
association of persons not stamped with 
this mark, it is an abuse of terms. 

The word university, in its modern 
acceptation, has often been misunderstood. 
Its proper meaning is explained in this 
article ; and the application of the term 
to associations of teachers or pupils is ex
plained in the article U lGVERSITIES. 

(Savigny, Gescliichte des Heut. Rom. 
lleclits, ii. 261, &c. : and i. 3 i8, iwte n.) 

UNLAWFUL ASSEMBLY. (RroT; 
SEDITIOS.J 

USAGES. [CusT0~1s; PRESCRIPTION.] 
USANCE. (EXCHANGE, BILL OF.] 
USE. A use, at common law, was a 

beneficial interest in land, distinct from 
the legal property therein. The origin 
of uses is derived by Gilbert (Law of 
Uses, 3) from a title under the civil Jaw, 



USE. [ 8G3 J USE. 

which allows of an usufructuary interest, 
distinct from the ownership of the thing 
itself. He says it was introduced by the 
clergy, who were masters of the civil law, 
and who, "when they were prohibited 
from taking anything in mortmain, after 
several evasions by purchasing lands of 
their own tenants, suffering recoveries, 
purchasing lands round the church and 
making them churchyards by bull from 
the pope, at last invented this way of con
veying lands to others to their own use; 
and this being properly matter of equity, 
it met with a very favourable construe
tion from the judge of the Chancery 
court, who was in those days commonly 
a clergyman. Thus this way of settle-
m:nt began ; but it more generally pre
va1led among all ranks and conditions of 
men by reason of the civil commotions 
betweeu tl1e houses of York and Lancas
ter, to secrete the possessions, and to pre
serv:e them to their issue, notwithstanding 
attamders; and hence beo-an the limita
tion of uses with power 

0
of revocation.'' 

[Monna1N.] But whatever may have 
been the origin of uses, it is certain that 
the desire of effecting secret transfers of 
property without resorting to the public 
modes of conveyance of the common law, 
as well. as the.desire to dispose of property 
by devise, which the common law did not 
allow, led to an early adoption of the 
system. 

The person who was entitled to the nse 
was called the cestui que use. He had no 
means of maintaining his title to the use 
except by the writ of subprena, whereby 
the person who had the legal estate in the 
land, the feoffee to uses, was bound to 
appear in Chancery, and was compelled 
to answer upon oath as to the confidence 
reposed in him. 

A nse was descendible, according to 
the rules of the common law respecting 
esta~ of inheritance ; the courts of 
eqmo/ having in this case followed the 
maxim, that (J'quitas sequitur /egem. It 
was also alienable by deed, and devisable 
bef~re the statute of wills, the courts of 
eqm~y having favoured this method of 
evadmg the strictness of the common law, 
which allowed no transfer of land with
out livery of seisin. But the cestui que 

was still complete owner of the land at 
law. He performed the feudal duties, his 
wife had dower, and his estate was subject 
to wardship, relief, &c. He might sell 
the lands, and forfeit them for treason or 
felony. 

The system of uses having been found 
to produce many inconveniences, notwith
standing various statntes which had 
been passed from time to time to modify 
them, it was thought a remedy would be 
found by joining the possession to the 
use, or, as it is usually termed, transfer
ring uses into possession. With this view 
the statute of 27 Hen. VIII. c. 10, com
monly called the Statute of Uses, was 
passed, which enacted, that where any 
person or persons stood or were seised, or 
at any time thereafter should happen to be 
seised of any hononrs or other heredita
men ts to the use, confidence, or trust of 
any other person or persons, or of any 
bouy politic, by any manner of means 
whatsoever, it should be, that in every 
such case all such person and persons, 
and bodies politic, that had, or thereafter 
should have, any such use, confidence, or 
trust, in fee simple, foe tail for term of 
life, or for years or otherwise, or any use, 
confidence, or trust, in remainder or re
verter, shonld, from thenceforth, stand 
and be seised, deemed, and adjudged in 
lawful seisin, estate, and possession of, 
and in the same honours aud heredita
ments with their appurtenances, to all 
intents constructions, and pnrposes in 
the la~ and in all such like e>tates as 
they had or shoul~ have in use, trust, or 
confluence of or m the same; and that 
the estate, title, right, and possession that 
was in snch person or persons that were 
or thereafter should be seised of any 
lands, tenements, or hered!tawents, to the 
use, coufi<lence, or trust of any sueh pi;r
son or persons, or of any body politic, 
shou)d be from thenc~fo:th c~early deem
ed and adjudged to be m hun or th~m 
that had or should have such use, contid
ence, or trust, after such quality, m~nn~r, 
form, and co1ulition as they had before Ill · 

or t? the use, confidence, or trust that · 
was Ill them. . 

The statute then l!rov~d~s tor 1!1e ~~e 
of several persons bemg J?1!;1i ~~~tai~ 

iise had no legal ownership. The foolfoe 1the use of any. of them' 
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two savings: 1st, To all persons (other 
than persons who were seised or thereaf
ter should be seised of any lands, tene
ments, or hereditaments, to any use, con
fidence or trust) all such right, title, entry, 
inte.rest, possession, writs, and action as 
they had or might have had before the 
making of the Act; and 2nd, To all per
sons seised to any use, all such former 
rights as they had to their own proper 
use in, or to any manors or hereditaments 
whereof they should be seised to any 
other use. 

his heirs, or in confidence that he and 
they shall take the profits, or where a 
vendee, for a valuable consideration, con
veys by bargain and sale enrolled, in both 
which cases the legal estate vests in the 
grantee· or bargainee by the statute; or it 
may be implied, as where a feoffment is 
made without consideration or declara· 
tion of the use, in which case the use 
results, and the estate returns to the 
grantor. It was settled by the courts of 
law that the statute could not operate 
except upon an estate of freehold, and 

Probably the legislature intended by J that therefore copy hold and leasehold 
this act to put an end to the system of 
uses; nevertheless, it was soon settled by 
the courts that it had not that effect, but 
that uses might still as formerly be raised, 
upon which the statute would instantly 
operate. However, some modifications 
of the system were introduced. Before 
the statute, a mere agreement for sale, 
without words of inheritance, was sufli
cient to pass the equitable fee to the ven
dee; but, by the 27 Hen. VIII. c. 16, it 
was enacted that no contract should trans
fer the legal estate in the fee, unless it 
were made by deed enrolled. And it was 
resolved by the judges that words of in
heritance were necessary to pass the fee 
at law. Indeed, no contract importing a 
future conveyance, even though made by 
deed enrolled, and containing words of 
inheritance, would now be held to trans
fer the legal estate under the Statute of 
Uses, though it would entitle the vendee 
in equity to call for a regular conveyance. 
A further modification of the system of 
uses was introduced by the seventh sec
tion of the Statute of Frauds (29 Car. 
II. c. 3), which required that all declara
tions of trusts or confidences of lands, 
tenements, or hereditaments (which might 
formerly h<tve been created by parol), 
should be manifested and proved by 
writing, signed by the party by whom it 
is declared. [STATUTE OF FRAUDS.] 

In order to raise a use which the sta
tute will tum into a possession, it is ne
cessary that there should be, l st, one per
son seised to the use of another, in esse; 
2nd, a use in esse, limited in possession, 
reversion, or remainder. The use may be 
either express, as where lands are convey-

estates are not affected by it. A term of 
years may of course be created out of a 
freehold estate by way of use, but when 
once subsisting cannot be conveyed to 
uses. If, therefore, a term were assigned 
to A to the use of B, the legal estate 
would remain in A, who however would 
be considered in equity as a trustee for B. 

By the operation of the Statute of 
Uses, a man may, through the medium of 
a feoffee or releasee, make a conveyance 
to his wife, which he could not do at com· 
mon law (Litt., s. 168; Co. Litt., 112 a.~ 
In like manner a married woman, having 
a power to limit a use, may appoint to 
her husband. 

At common law a man could not limit 
a remainder to himsdf, nor could he limit 
it to his heirs so as to make them take as 
purchasers, without departing with the 
whole fee simple out of his person (Dyer, 
156 a, fol. 24; Co. Litt., 2:l b.), but he 
may do so by means of a conveyance ope
rating under the Statute of Uses. 

On the system of uses and the Statute 
of Uses has been founded the syste~ of 
conveying property in land, and makmg 
settlements of landed property in land, 
which is now in use in England; a sys
tern composed of numerous artificial rules 
and deductions, but, on the whole, well 
adapted to secure the numerous pu~poses 
which the owner of land in fee sm1p~e 
wishes to accomplish in disposing .of his 
property. 

It is a rule of the common law that 
joint tenants cannot take at different ~e-
riods. ( l Co., 100, b. 2.) Again, by its 
rules a fee could not be limited upon a 
fee; a freehold could not be made to com· 

ed to A aud his heirs in trust for B and , mence i11 juturo, and an estate could not 
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be made to cease by matter ex post facto, 
so as to Jet in another limitation before 
the expiration of the former. [REMAn<
DER.] But limitations of the above kinds 
may be made to take effect under the Sta
tute of Uses. Such limitations are called 
sliifting or secondary and springing uses; 
andfuture or contingent uses. 

As the Statute of Uses was made pre
viously to the Statute of Wills (32 & 34 

. Hen. VIII.), it has been questioned whe
ther the Statute of Uses can be held to 
apply to wills; but as, before the statute, 
devises of the use were permitted, so, 
since the statute, the courts have uniformly 
held that, where a devise is made to a 
use, the intention of the testator must be 
taken to be that the devisee of the use 
should have the legal estate. 

. By a construction of the Statute of 
Uses, adopted soon after it was passed, it 
was settled that a use could not be Ii mi ted 
on a use; that is, that the statute would 
operate on the first declaration of use 
only_: so that if, by uargain and sale, a 
use ID lands were limited to A and his 
heirs in trust or to the use of B and his 
heirs, the statute wonld vest the legal 
estate in A without advnting to the use 
declared in favour of D. The Court of 
~hancery availed itself of this construe
tion to revive Uses under the name 
of Trusts; and it was determined that A 
was, in the case above mentioned, a trus
tee for B of the beneficial interest in the 
land. 

. The _subject of this artic1e is briefly 
treat.ed m Sanders," On Uses and Trusts;" 
and ID Gilbert, " On Uses," by Sugden. 

USES, CHARITABLE AND SU-
PEitSTITIOUS. The term •Charitable 
use' has a very extensive legal meaning 
and · l d ' . me u es di,positions of property
whwh are not in ordinary language de
scribed as charitable but which are so 
call d . · h ' e wit reference to the purposes enu
merated in the statute 43 Eliz. c. 4, or 
such as are considered analooons to them. 
~hat statute enacted that tlie Commis
s1one th b · · rs ere y empowered should mqmre 
as to the lands, &c. given'by well-dis-
Posed people" for relief of aged impotent, 

· anudl poor people; for maintena~ce of sick 
an mai d Id" d .sch me so. 1ers an mariners ; 

scholars in universities; for repair of 
bridges, . ports, havens, causeways, 
churches, sea-banks, and highways; for 
education and preferment of orphans; for 
or towards the relief, stock, or mainte
nance of houses of correction; for marri
age of poor maids; for supportation, aid, 
and help ofymmgtradesmen, handicrafts
men, and persons decayed; and for relief 
or redemption of prisoners and captives, 
and for aid or ease of any poor inhabit
ants concerning payment of fifteens, 
setting out of soldiers, and other taxes." 
The term 'Charitable use' is applicable 
only to gifts for what are called public 
charities, the objects of which are not 
particular individuals, but a class or the 
public in general. 

If lands, tenements, rents, goods, or 
chattels were given, secured, or appointed 
for or towards any of the following pur
poses : for the maintenance of a priest or 
other man to pray for the soul of any 
dead man in such a church or elsewhere; 
to have or maintain perpetual obits, 
lamps, torches, &c., to be used at certain 
times to help to save the souls of men out 
of purgatory,-these or the like purposes 
are declared to be Superstitious Uses by 
1st Edward VI. c. 14. There is no statute 
making superstitious us.es void generally, 
but it is now an established rule of law 
that gifts for superstiti~us uses generally 
are void, and many gifts have by ~e 
courts been declared to be for supers!I
tious uses which are not such in the or
dinary acceptation o'. !he term, but are 
either expressly proh1b1ted by the !aw or 
contrary to its polic_y: A change m the 
doctrine of superst1t10us uses has been 

115•made by the 2 & 3 Wn;i. IV. c. 
which puts persons profcssmg the Ro'!lan c h l" 1· · n pon the same footmgat o 1c re 1g10 u. ' 
with respect to .their sch<?Ols, place~ fo_r 
religious worship, educatwn a~id r an

1 as Protestant dissenters · tab e purposes, . f th' 
with respect t? w~om th~ ~octrm~~d t~ 
court is, that it will apdmmister ~- 1maintain a society of. rotestant issen

1
ers 

t" g no doctrme contrary 1o aw,promo m . "th th· t f the Es
tho~gh at varrnnce wTh ~ ~ 3 Wm. 
tabhshed Church. .e (2 M and 
IV. c. 1l5, 1T.shretrosh~etc:iv:ow Jawf~I to 
K "25) oug J is .·• - · b "II' ill for Roman Catholie 

ools of learmng, free-schools, and, give money Y 3 K. 
VOL. II. 

http:treat.ed
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schools or for promoting the Roman 
Catholic religion, it is not lawful to give 
money for prayers and masses for the soul 
of a testator. 

The Court of Chancery has a general 
jurisdiction over property given for chari
table purposes, and the regular mode in 
which matters relating to charities are 
brought before it, is by information 
by the attorney-general on behalf of the 
crown. 

The Court of Chancery adopts a very 
liberal construction of gifts for charitable 
purposes ; and there are numerous cases 
of gifts for objects not within the letter of 
the statute of Elizabeth which have been 
considered to· be within the equitable 
meaning of the word charity as under
stood in that court, and have been ad
ministered accordingly. And when a 
gift is made for charity generally, with
out any purpose specified, if the gift be to 
trnstees, the court will order a scheme to 
be prepared for the direction of the trus
tees in the administration of the trust; 
and where the declared object is charity, 
but no trust has been created, the crown 
by sign manual disposes of the property, 
and declares the particular charitable 
purposes to which it is to be applied. 
Where the particular objects which the 
donor had in view fail, either wholly or 
in' part, the court adopts what is called 
the principle of cy·pres, that is, it directs 
the property to be applied to worthy ob
jects in its judgment most nearly resem
bling those which have failed, or when 
more than one charity has been named 
by the donor, to such of the others as are 
still subsisting. When the revenue of 
the property increases from any cause, 
the increase goes to the charity, if it ap
pear to have been the intention of the 
donor that the whole should be disposed 
of for the ben~fit ofthe charity. Several 
difficult questions have arisen as to the 
disposition of increased funds. 

'Vhen property is given to a super
stit!ons use, or for a charitable purpose 
which cannot legally be executed, the 

if disapproved by us : but we make him 
charitable in our way and on our prin
ciples. If once we discover in him any 
charitable intention, that is supposed to 
be so liberal as to take in objects not 
only not within his intention, but wholly 
adverse to it." (Sir William Grant, 7 
Ves., 495.) If the superstitious use be 
one which the court considers charitable, 
the fund goes to the king to be disposed 
of to such charitable uses as he shall di· 
rect by sign-manual: if the use be not 
charitable, the gift is merely void, and 
the property will go to the donor's repre
sentative. (2 M. and K., E.84.) 

The regular mode of proceeding in 
cases of abuse of charitable funds is by 
way of information 'in the name of the 
attorney-general on behalf of the er~~· 
In informations with rtspect to chan!Jes 
the Court of Chancery always requires a 
person to be joined with the attorne~
general, who is styled the relator, and is 
answerable for the conduct and costs of 
the suit. The crown never pays e-0sts, 
and therefore, in order to protect the de
fondants, there must be a relator who will 
have to pay the costs, if the suit s~oul.d 
appear to have been improperly msl!· 
tnted. 

The above-mentioned Act of the 43rd 
of Eliz. empowere~ t?e Cou_rt o~ C~n
cery to issue comrmss1ons to mqmre rnto 
the abuse or misapplication of property 
given for charitable purposes; but the 
proceedings under this act were found 80 

unsatisfactory that they gradua\~y f~ 
into disuse and recourse was agarn h 
to the original method of procedure by 
information. 

By the 52 Geo. III. c. 101, commonly 
called Sir Samuel Romilly's Act, ~e 
legislature provided a summary reme Y 
in cases of abuses of charitable trusts, or 
where the aid of the Court.°~ Ch~ncez 
was required for the adm1mstrationIthem. The act empowered a~~ tw~o0~ 
more persons to present a petition . 'te 
court of equity praying. the reqmsi n 

1 
relief, which the court nngbt thereuPo 

court of chancery wil1 apply it to some · grant in a summary manner. . ed 
o!her charity· " ~henever a testator is By the 59 Geo. 11 I. c. 91, conti~u . 
disposed to be charitable in his own way by the 2 Wm. IV. c. 57, th: attorne~t 
and upon his own principles, we are not -general was empowered to institute a sm 
cunte~~ with disappointing his intention, . by information without a relator, upon 
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five or more of the commissioners of 
charities thereby appointed certifying 
that the case was one which required the 
interference of the court. lScaooLS, 
E~DOWED.] 

The jurisdiction of the Court of Chan
cery over property given to charity must 
be distinguished from the authority fre
quently exercised b:y the lord chancellor 
or lord keeper as visitor of charities. 
Charities are either under the manage
ment of individual trustees, or are esta
blished by charter as eleemosynary cor
porations. On the institution of a corpo
ra~ charity, a visitorial jurisdiction 
anses to the founder and his heirs, 
whether he be the king or a private per
son, or to those whom the founder has 
appo.i~ted ~or that purpose; and the office 
of VJs1tor 1s to determine the differences 
of the members of the society, and to 
superintend generally the government of 
the body, in accordance with the statutes 
ori~nally propounded by the founder. 
With this visitorial power the Court of 
Chancery. has nothing to do,: it only 
takes cogmzance of the administration of 
the property. When the charity is of 
royal .fow1.dation, the visitorial power of 
the kmg is exercised by the lord chan
cellor as bis representative; and even 
w~ere the founder of the charity was a 
pr~vate person, if he has made no ap
pomtment of a visitor, and if his heir can
not be discovered, or has become lunatic 
the visitorial power results to the crown' 
~nd, as in the case of royal foundations' 
is exercised by the lord chancellor. Th; 
~ode of application to the visitorial in 
tGese cases is by petition addressed to the 

reat Seal. 

Certa' · · 
the m restncti.ons .h.ave been put upon 

h ~ower of makmg gifts of property to 
~6aritable uses by the 9th of Geo. II. c. 
A~~ {he 9 & 10 Viet. c. 59, passed 
ritabl 8• 1846, places Jews as to cha
p e purposes on the same footing as 
k rotestant dissenters. [COLLEGE· l\101n
'"AIN • Sen v 'U'U OOLS, r,NDOWED.] 

that~faCA'PIO. <?~ius (ii. 40-42) states 
Res .Manc1p1 was transferred by bare trad'f11 · cipati .on, Without the forms of Man

owne: or 1.n Jure Cessio, the original 
ship a ~eta~ned the Quiritarian owner

' n t e person to whom the thing 

was transferred had only the right to the 
enjoyment of the thing until by posses
sion he had acquired the ownership (pos
sidendo usncapiat ). For the eftect of 
such enjoyment was to give him the same 
rights with respect to the thing as if it 
had been transferred in due legal form. 
In the case of moveables the Twelve 
Tables fixed one year as the term of Usu
capio; in the case of land (fundus) and 
houses, two years. The acquisition of 
the Quiritarian ownership of a thing by 
enjoyment of it under the circumstances 
above stated for these several periods was 
called Usucapio. 

Gaius states that there might also be 
U sucapio in the case both ·of things Man
cipi and things Nee l\Iancipi which had 
been transferred by bare tradition from 
a person who was not the owner, provided 
the transferree received them in good 
faith (bona fide), or, in other words, be
lieved that he received them from the 
owner. It seems probable that this rule 
of law was established by analogy to the 
rule of the Twelve Tables as to Hes Man
cipi which bad been transferred by defec
tive modes of conveyance. But the 
Twelve Tables may have fixed only the 
time of Usucapio; the origin ofUsucapio 
may be anterior to the Twelve Tables. 

When Gains wrote (in the second cen
tury of our rera), Usucapio had become 
a regular mode of acquiring ownership ; 
for property of all kinds might be so ac
quired which had been received by tra
dition and bona fide from a person who 
was not the owuer. The case of things 
stolen (hy the law of the Twelve Tables), 
and a thing the possession of which had 
been acquired by violence (vis), was an 
exception (by the Lex J nlia et Plautia), 
for even if received bona fide by a pur
chaser, they could never hecome the pro
perty of the receiver by Usucapio. The 
Res Mancipi of women also, who were in 
the tutela of their agnati, could not be 
objects of Usucapio unless they had bet'n 
received from her by traditio with the 
proper consent (auctoritns) of her tutor; 
and the hereditas of a woman who was 
in tutela legitima could not be an object 
of Usucapio. (Gdus ii. 4 7; Cicero, Ad 
Attic. i. 5.) As land (fundus) could not, 
according to the best opinion, be an obj~ct 
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of furtum, a bona fide purchaser of land 
from a man who was not the owner, and 
kuew he was not the owner, might ac
quire the property of it by Usu('apio, pro
vided the seller had not acquired the pos
session by violence, but had either taken 
possession of land which was vacant 
through the carelessness of the owner, or 
from the owner dying without a succes
sor, or having been Jong absent. 

Besides individual objects of property, 
U sucapio could exist in the case of servi
tutes (easements), and marriage, and in 
the case of an hereditas. Originally such 
servitutes as followed the rule of Jaw 
as to Hes l\Iancipi could only be trans
ferred like Hes Mancipi; and therefore 
Usucapio could only apply to such servi
tntes. But by analogy to Res Mancipi, 
they could be acquired by bare contract, 
to which Usncapio was superadded; aud 
when l\Iancipatio at a later period was 
replaced by bare tradition, they could be 
acquired by contract simply. In the case 
of marriage, when there was no co-emp
tio, the woman might come into the power 
of her husband by virtue of uninter
rupted cohabitation of one year; and she 
was then said to become a part of his Fa
milia by Usucapio founded on a year's 
possession. (Gaiu5, i. ll 1.) In the case 
of the Hereditas, when the testator had 
not disposed of his property by the neces
sary forms of the Mancipatio and Nun
cupatio, the person who was named heres 
in the will could only acquire his legal 
title as such by Usucapio. 

These various instances will show the 
original notion of Usucapio. It was a 
legal effect given to bona fide possession 
and uninterrupted enjoyment for a fixed 
time, by w bi ch defects in the transfer of 
a thing were made good: it was not ori
ginally a mode of acquisition. It was 
founded on a title good in substance but 
defective in form; and this defect was 
supplied by the proper period of enjoy· 
meut ( usus). When this usus bad con
tinued for the legal time it gave its auc
toritas (as the Romans expressed it), its 
efficiency and completeness to what was 
in its origin incomplete, and the phrase 
Usus Auctoritas was older than the ex
pression Usucapio, which ·was afterwards 
fhl! ordinary term. But Usus by itself 

never signified Usurapio; for Usus alone 
could not give a title to the ownership of 
a thing. In the case of public land the 
possessor had the usus, but this was all 
that he could be entitled to as possessor. 
Such usus could not from the nature of 
the case have an auctoritas, for the pos· 
sessor did not occupy the public land as a 
bona fide purchaser. A man might also 
have the usus of private land without 
having a title to anything further: in 
which case also the usus could never have 
an auctoritas. 

In the Homan law, as known tons in 
the Digest, Usucapio appears as a mode 
of acquisition which must have been 
owing to the circumstance of Mancipatio 
going out of use: for bare tradition in 
all cases, followed by the proper nsus, 
gave complete ownership. Finally, when 
the difference between Hes Mancipi and 
Nee Mancipi was abolished, Usuc~pio in 
its original sense ceased. But as Ill th.e 
time of Gaius we find Usucapio apph· 
cable to the case of things N ec Mancipi, 
which a person had possessed bona fide, 
this rule of law still continued, and va· 
rious limitations were in course of time 
established as to the mode of acquiring 
the ownership of a thing hy the enjoy· 
ment of it. Thus Justinian, in his 'In
stitutes' (ii. tit. 6), after reciting ~he.old 
Jaw refers to one of his Const1tuhons 
(C~d. 7,.tit. 31), by which the ownership 
of moveables might be acquired by use 
(usucapiantur), provided there was a 
bona fide possession (justa causa posses· 
sionis praecedente) for three years. an~ 
that of immoveable things by the "lo~g1 
temporis possessio," which he ex,plams 
to be ten years "inter praesentes, and 
twenty years "inter absentes :" and .the 
Constitution applied to the whole empire. 
Usucapio is defined in the 'Digest' (41, 
tit. 3, s. 3) to be the "addition o~ owner· 
ship by the uninterrupted possession for .a 
time fixed by Jaw." As it was the a~di· 
tion of ownership, something is here 1m· 
plied to which this addition was to ~ 
made· and this something was a bon~fi ~ 
posses~ion, that is, a possession obtalll~ 
in a legal way, so that the possessor • 
lieved himself to be owner. To r;!lder 
possession effectual, it must be unmt.er· 
rupted legal possession. An interruptJOD 
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of possession was called Usurpatio. Ifthe 
possession commenced bona fide, it was 
not interrupted in the person of the pos
sessor's suCCt'ssor, but it was continued. 
The Romans did not use the term Prae
scriptio simply to express the title by 
Ususcapio obtained under the legislation 
of Justinian; but the expression was 
"longi temporis praescriptio.'' There 
was also an extraordinary prrescriptio, or 
title by possession, of thirty or forty years, 
which was allowed in certain cases in 
which the general conditions of praescrip
tion had been complied with, but which 
for certain other reasons were excluded 
from the shorter praescription. There 
was also the praescription of time imme
morial. 
. The Prescription of the English law 
is not exactly the Prescription of the Ho
man law. The Statutes of Limitation 
bear a nearer resemblance to the Pre
~ription of the compilations of J us
tm1an, but there are differences here 
also: ~oman Prescription gave a title to 
the thmgs; the Statutes of Limitation 
bar the claims of persons who have 
been out of possession for certain de
tiued periods. The Scotch Prescription 
has a nearer resemblance to the Prae
scriptio longi temporis of the Roman 
law.- [PRESCRIPTION; STATUTES OF 
LIMITUION.J 

T~e subject of Usucapio admits and 
~quires a much more complete exposi
~ou, The reader may refer to the follow
mg _works :-Engelbach, Ueber die Ui;u
capion Zl!r zeit der zwolf Tafeln, Mar· 
burg, 1828; Miihlenbruch, Doctrina 
Pan~ectarum; Mackeldey, Lehrbuch des 
Heuti~e~ Rom, Rechts, where numerous 
authorities are referred to. 

USUFRUCTUS or USUSFRUCTUS 
~d USUS, belong~d to the class of Ser:Vltutes p .th ersonarum or Personales among 

e. Romans. Ususfructus is defined 
(Dig. 7, tit. I, s. I) to be "the right to:! and take the fruits (fruendi) of what 
su~~ to,,another W:ithout impairing its 
tit. nee. Usus 1s defined (Dig. 7,8• s. I, 2) to be the right " to use but 
not to take the fruits (frui) " ' 

Th b. · 
(fu deo Jeets ofususfructus might be land 
burdens), houses (rodes), slaves, beasts of 

n, and other things. He who was 

entitled to Ususfructus was called Usu-· 
fructuarius, or Fructuarins. A right to a 
Ususfructus might be given to a person 
by testament, or it might be established 
by contract. 

Generally, it may be stated that all the 
"fructus," or produce of a thing that ac-. 
crued during the time of enjoyment, 
belonged to the Fructuarius; but his title 
to fructus was not complete till he had 
taken them, and it was a general rule that 
any "fructus" which had not been got 
in or taken at the time when the Usus
fructus ceased, did not belong to him. 
The law as to things that yield an increase, 
such as fruit-trees and animals, did not 
present many difficult questions. As to 
houses and lands, the questions were 
sometimes more difficult. The Fructu
arius was entitled to the rents and profits 
of houses during his time of enjoyment, 
aud he was bound at least to keep them 
in sufficient repair, but probably not to 
rebuild them, if they were in a ruinous 
condition. He was bound to cultivate 
land in a proper husbaudlike manner. He 
could work existing mines and quarries 
for his benefit, and he could also open 
new mines and work them. Generally' 
his right of enjoyment consisted in using 
the thing so as not to damage the sub
stance ( sah·a rerum substantia; U!pian, 
Dig. 7, tit, 1, s. 1). The fructuarius 
could maintain his rights to the ususfruc
tus by actions and interdicts. The period 
of ususfructus might either be for a fixed 
time or for the life of the fructuarius. At 
the termination of the period of enjoy
ment, the thing was to be given np to the 
owner, who could generally require secu
rity for its being properly used and given 
up in proper condition. 

The usus of a thing, as already ex
plained, was a right to the enjoyment of a 
thing, but not to the produce or profits of 
it. Yet in some cases the usus of a thing 
implied a right to a certain amount of 
produce. Thus the usus of cattle implied 
that the usuarius was entitled to a mode
rate allowance of milk; and a man who 
had the usus of an estate could take wood 
for his daily use, and could enjoy the 
fruits of the orchard and other things in 
moderation. If a man had the usus of 
oxen, he could employ them for all pur
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poses for which oxen are properly used. 
The duties of the usuarius resembled 
those of the fructuarius. 

The rules of law which related to the 
Ususfructus and Usus were numerous. 
Many of them are collected in the Digest, 
lib. 7; see also 'Frainnenta Vaticaua,' 
De Us1ifr11ctu; and l\liihlenbruch, Doc
trina Pandectarum. 

The Roman Servitutes Personarum 
were mere personal rights, which a 
man had as being a particular person. 
The rights which a man might have upon 
the land of another in respect of land of 
his own, were the Servitutes Praediorum 
or rerum: the land itself may here be 
viewed as the subject to which the rights 
were attached, and the person who posses
sed the land had with it the rights which 
were attached to the land. The Easements 
of the English law comprehend rights of 
way, aud the like, which a man has on or 
over the property of another in respect 
of being the owner or occupier of land 
to which such rights are attached, or 
by virtue of a grant. 

USUHPATJON. [UsucAPro.] 
USURY. This word comes from the 

Latin Usura, or.as it is more frequently 
used, Usurre in the plural number. The 
Latin word signifies money paid for the 
use of money lent. The old word in use 
in England to signify what we now call 
interest, seems to have beeu Usury. But 
usury now means taking more interest 
for the loan of money than the law allows. 
A good deal on the subject of usury is 
contained in the arguments and judg
ments in the case of the Earl of Chester
field and others v. Sir Abraham Jannsen 
(2 Vez., 125). 

Interest is money which is paid for the 
use of other money, called principal. The 
general practice is this : the borrower 
agrees to pay a fixed sum yearly, half
yearly, or quarterly, for each lOOl. lent, 
until the money lent is returned. When 
this is not the case, and when the money 
paid for the loan depends upon the success 
of an undertaking, or any casualty not 
connected with the duration of life, it is 
~al!ed a dividend: when the money and 
!ts mterest are to be returned by yearly 
instalments, and paid off in a certain 
fixed number of years, it is called an 

annuit.'I certain ; but when the payment 
is to depend upon the life of any person 
or persons, it is called a life-annuity. 
[ANNUITY.] But by whatever name the 
proceeds of money may be called, the 
rules of calculation are the same in every 
case except that of a life-contingency. 

The amount of money which persons 
are willing to pay for the temporary use 
of money depends upon a variety of cir
cumstances. When profits are high, the 
rate of interest will also be high. When, 
on the contrary, money capital is abund
ant in proportion to the .calls for it, the 
competition of those persons who possess 
money, and who derive au income from 
it, will lower the rate of interest in the 
money-market. They will lend money 
at a low rate of interest to traders, who 
again will meet each other in competition 
in their various occupations, and must ?e 
content with such a rate of profit as '!ill 
repay the low rate of interest for which 
they have bargained, together with such 
a compensation for their risk, skill, and 
trouble in its management as the degree 
of competition at the time will allow. If 
some new channel for the employment of 
money should be opened which holds out 
the promise of higher profits, a compe
tition among borrowers will ensue, the 
effect of which will be to raise the rate of 
interest until it assumes its due propor· 
tion to the rate of profits; aud as there 
never can, generally speaking, be two 
rates of profits at the same time (at least 
for any Ion.,. period), in the same mar~et, 
the effect ofthe additional call for capital 
to supply the partial demand that has ?een 
supposed, will be to raise profits and inte
rest generally. Au increase of money ca
pital, either absolutely or rel~tJvely ~o the 
means for its employment, will ob~1ous.ly 
have the contrary effect of lowermg 1~ 
value in use, that is, reducing the rate o 
interest and profits. _ . . 

It would be difficult to 1magme an'r 
circumstances relating to the loan o 
money, which must not resolve themselv~s 
into the conditions here proposed;, and 11 

is therefore difficult to see wherein .co~· 
sists the wisdom of governments in Jimit· 
ing the rate of interest; and yet the f~t 
of such limitation has usually been t e 
rule, and the absence of restriction as to 

http:ob~1ous.ly
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the rate of interest the exception. The 
circumstance of the laws which regulate 
and limit the rate of interest in this 
country having been made by those who 
were among the class of borrowers rather 
than that of lenders, may perhaps afford 
some explanation of the views of the 
legislature in putting restrictions on the 
trade in money. That these restrictions 
however were, and so far as they exist 
still are, unfavourable both to lernlers and 
borrowers, and more unfavourable to the 
borrowers than the lenders, may easily 
be demonstrated. In the year l i87 Mr. 
Bentham wrote his• Defence of Usury,' 
and showed, in a manner which one 
would have thought adapted to produce 
general conviction, the mischief of such 
restrictions so far as the law was ope
rative, and the inefficacy of the Jaw to 
prevent altogether what are denominated 
usurious transactions. But the minds of 
men are slow in surrendering a prejudice 
or a false judgment to the attacks of true 
principles; and for many years the efforts 
of lllr. Bentham and others remained 
fruitless. The system of restriction has 
however of late been modified in some 
important particulars, so that within cer
~in limits, as regards time, the rate of 
mterest among the mercantile classes may 
now be said to depend upon what may 
be ~onsidered the market value of money, 

lenders have always found means to evade 
the statute by granting annuities [ANNUI
TIES] and by other means. Except for 
one or two almost momentary occasions 
of commercial difficulty or pani(', the 
market rate of interest in this conn try has 
not been higher, since the peace in 1815, 
than the legal rate. 

The law does not recognise the charge 
of interest upon interest, or, as it is called, 
compound interest; and yet it is only 
equitable that where money which is due 
for interest is not settled, it should be 
considered a fresh loan, for the use of 
which interest should be paid. This how
ever is a rule so easily evaded by the 
borrower granting a further acknowledg
ment of the interest as though it were prin
cipal, that it does not amount to a practical 
hardship: such new contract, in fact, 
changes the interest already due into a 
principal sum. The law also recognises 
rests in mercantile and banking accounts, 
in which interest is charged upon a former 
ascertained balance. Such balance may, 
and in fact often does, include interest 
already due; and thus the creditor really 
receives interest upon interest, or com
pound interest. 

Debts do not always carry even simple 
interest from the time when the money 
becomes due to the creditor: in such case 
payment of interest is rather the excep

wh1ch is thus allowed to bear its due pro- j tion than the rule. Unless the debt be 
portion to the current and usual rate of 
profits. A statute passed in 1545 limited 
the rate of interest to 10 per cent. per 
annum; in 1624 the rate was lowered to 
8 per cent., in 1660 to 6 per cent., and by 
the statute 12 Anne, st. 2, c. 16 (1713), it 
wa~ further reduced to 5 per cent., beyond 
which rate, with the recent exception 
above referred to it bas been illerral to 
charge ~ince that time, under the p~nalty 
of forfeiting for every offence three times 
the amount of the money lent. 

Dt1ring the late war, when the rate of 
profit was high and when the government 
often borrowed enormous sums, the system 
of restriction was not adhered to in the 
ne~otiation of its loans, the interest upon 
wlnch was necessarily regulated by the 
market value of money; and at all times 
necessitous borrowers and those who have 
a doubtful or insufficient security to offer to 

such a debt as carries interest by the cus
tom of merchants or traders, or unless 
there is an express agreement to such 
effect between the parties, or unless such 
agreement Cll:n be inferred from their 
course of dealmg,or unless there are some 
very special circumstance~, debts do not 
carry mterest from the !ime when due. 
Bnt now, by 3 & 4 Will. IV. c. 42, a 
jury may, if th~y think fi~ upon all debts 
or sums certam, allow 1nt:rest to the 
creditor, at a rate not exceedm~ the cnr
rent rate of interest, from the tim~ when 
such debts or sums were payable, 1f pay
able by virtue of a ;written instrument. at 
a certain time; or 1f payable otherwise, 
then !rom ~~e time of a demand of P~Y
ment m wi;tmg, so 8:1 such de~and give 
notice that mterest wul1 be clam~ed from 
the date of such ~eman~ This statu!e 
also empowers jnnes to give damages, m 
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the nature of interest, in respect of the 
detention or appropriation of goods. By 
l & 2 Viet. c. 11 o, all judgment-debts 
are to carry interest at the rate of 4 per 
cent. per ann. from the time of entering 
up the judgment. As to interest of 
money lent on ships or their cargo, see 
BoTTOMRY, and on legacies, see LEGACY. 

The relaxation above mentioned as 
having been made as to the rate ofinterest 
formed part of the arrangement made in 
1833, at the renewal of the charter of the 
Bank of England. (3 & 4 Wm. IV. c. 98.) 
It consisted in excepting from the opera
tion of the statute all bills of exchange 
and promissory notes not having more 
than three months to run previous to 
their maturity; these might be discounted 
at any rate of interest agreed upon with 
the holder. More recently, by the act 
I Victoria, c. 80 (July, 1837), this relaxa
tion was extended to all such mercantile 
instruments which have not twelve 
months to run before they are due. 

USUS. (USUFRUCTUS.) 

v. 
VAGRANT. This term, which simply 

denotes "a wandering person," is derived 
from the Latin vagor. It was probably 
introduced into our Jaw language from 
the Norman French; for the phrase "va
gerantz de lieu en lieu cunwzts per paiis," 
occurs in our early statutes in the sense 
in which the word "vagrant" is used in 
common language at the present day. 
(Stat. Rich. II. c. 5.) The persons to 
whom it is applied in ancient documents 
are usually classed with "faitonrs" (a 
:word ?f doubtful origin, but meaning an 
idle liver or slothful person: Cowell's 
Interpreter; Kelham's Dictionary), "tra
velyng-men," and "vagabonds." The 
latter expression, " vagabundus," , was 
known throughout Europe in connection 
with feudal law, and is interpreted to 
mean "erebro vagans, cui nee certum do
micilium, nee constans habitatio est." 
(Calvini Lexie. Jurid.) It was used in 
th~s sense in English law as early as the 
reign of Henry.II; (Cowel's Inte1preter.) 
Modern laws have however given to the 
word "vagrant" a much more _extended 

meaning, in the application of which the 
notion of wandering is entirely lost. 

In the course of the transition made by 
the lower classes of society from tlie con
dition of feudal villeins to that of free 
labourers, vagrancy and mendicity ensued 
from the unsettled state of the poor ; and 
in most countries where feuds had pre
vailed, severe laws were made to repress 
the evils which sprung from this source. 
In Eng land various statutes and ordi
nances w~re passed to obviate the incon· 
veniences arising from wandering mendi
cancy. These statutes were very numerous 
from the 23 Edward III. (1349) to the 
end of the reign of Henry VIII. But 
notwithstanding these laws vagrancy ap
pears to have greatly increased at the 
beginning of the reign of Edward VI., 
and a severe enactment (I and 2 Edwa'.d 
VI. c. 3) against vagrancy was passed m 
that reign, but it was repealed by 3 & 4 
Edward VI. c. 16. 

About the beginning of the reign of 
Elizabeth, a description of persons called 
rogues first appear in the general class ?f 
vagrants. The derivation of this 'Yon! ~s 
variously given. Horne Tooke denves it 
from a Saxon word signifying "cloaked," 
or covered. (Diversions ef Purley, vol. 
ii., p. 227.) Webster takes it from 
another Saxon word, and Dr. Johns.on 
admits its derivation to be uncertain. 
Lambard says "The word is but a late 
guest in our la~; for the ancient statutes 
call such a one a valiant, strong, or sturdy 
beggar or va!11lbond, and it seemeth to be 
fetched fro~ the Latin 'rogator; .an 
asker or beggar." (Eirenarcha, book IV., 
chap. 4.) , Dalton also says, "A rogu~ 
may be so called quia ostiatim r?gat 
(Country Justice, chap. 83.) It ~s be
lieved that the word does not occur m the 
English language before t_he m_id?le of 
the sixteenth century; and If so, It IS pro
bably one of those numerous cant wor~s 
by which at that period, vagrants, Ill 
counterfeiting Egyptians or gipsies., began_ 
to designate different classes of.their ow;i 
"ungracious rabble," and ofwhich Harri-. 
son enumerates twenty-three degrees. 
(Harrison's Description ef J!ngland, pre
fixed to Hollinshed's Chronicles.) 
' In the course of the reign of Elizabeth 

the evils of vagrancy increased to an 
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alarming extent; and although the ac
counts given by historians of the multi
tude of vagabonds in England are founded 
upon rnde estimates, and are probably 
somewhat exaggerated, there is undoubted 
evidence that the numbers and attitude 
of these persons at that period constituted 
an evil of dangerous magnitude. 

In 1597, after experience had shown 
that temporary expedients and ill-directed 
charity only increased the amount of va
grancy, and that severe punishments and 
penalties were wholly ineffectual in pre
ve~ting it, the House of Commons ap
pomted a committee to whom most of 
the existing laws relating to the condition 
of the poor, as well as certain bills 
for their amendment, were referred. 
(J?'Ewes's Journals, p. 5GL) This com
mittee, of which Sir Francis Bacon was a 
member, and which was composed of all 
the practical men of the House seems to 
have perceived and to a cer~in extent 
~ct~d upon the principle that, in order to 
Justif.f . sev~rity against vagrancy and 
mend1c1ty, it was necessary to provide 
the. means of relieving that destitution 
which was the ready and plausible excuse 
for both. They therefore prepared the 
s.tatute 39 Eliz. c. 3, which for the first 
time organized that machinery for the 
legal relief of the poor, which was a few 
years afterwards completed and made 
perpetual l;>y the stat. 43 Eliz. c. 2. The 
same committee also recommended mea
sures for encouragina the building of 
"hospitals, or abidi~g and working 
houses" for the poor, and for improving 
an~ reforming such as were already in 
existence, but had been misapplied or 
abused. And at the same time they in
troduced a more rational enactment for 
the correction and suppression of fraudu
lent vagrancy. (Stat. 39 Eliz. c. 4.) 
"Many statutes," says Sir Edward Coke, 
(2 Inst., 728), "have been made for the 
punishment of rogues, vagabonds, and 
sturdy beggars, but very few to find them 
Work and to enforce them thereunto." 
The. statute 39 Eliz. c. 4, supplied this 
defi~1eucy by providing houses of cor
rection, with stocks and materials for the 
emp~oyment of the inmates, and by en
~orcmg the use of the means thus placed 
in the hands of the poor by severe penal

ties against the idle. The provisions of' 
this statute, with some alterations made 
by the stat. 1 Jae: I. c. 25, continued in 
force during the 1ith century; and, 
when repealed by the stat. 12 Anne, stat. 
2, c. 23, still served as the model and 
foundation for future acts. It declared 
that a great variety of persons, who are 
described in the act, should be deemed 
rogues, vagabonds, and sturdy beggars. 

The continued unwillingness of magis
trates to enforce the statute of Elizabeth, 
notwithstanding a proclamation of James 
I., occasioned the passing of the stat. 7 
J ac. I. c. 5, which compelled the jus
tices of every county under heavy penal
ties to erect proper houses of correction 
for setting rogues, vagabonds, and other 
idle and wandering persons to work, and 
also required them to meet twice a year· 
or oftener, if occasion required, for the 
better execution of the law. 

The Jaws relating to vagrants continued 
substantially upcn the footing of the 
statutes of 39 Eliz. and 7 J ac. I. for· 
more than a century, until, in 1i44, they 
were reconsidered and remodelled by the 
stat. 17 Geo. II. c. 5. This was the first 
legislative measure which distributed 
vagrants into the three classes of idle 
and disorderly persons, rogues and vaga
bonds, and incorrigible rogues. Although 
this statute is now wholly repealed, it 
continued in force nearly a century, until 
1822, when a temporary act, stat. 3 Geo. 
IV. c. 40, passed, repealing all former 
laws and re-enacting most of the pro
visions of the stat. 17 Geo. II. c. 5, with 
many additions and modifications. The 
provisions of the stat. 3 Geo. IV. c. 40, 
were however entirely superseded by the 
5 Geo. IV. c. 83, which now (1846) con
stitntes the law respecting vagrants. This 
act was amended by the 1 Viet. c. 38 
(1838). The third section of the statute 
Geo. IV. declares what persons are idle and 
disorderly persons, and may be committed 
by a single magistrate to hard labour in 
the house of correction for any time not 
exceeding one month. 

The 4th section of this act declares 
certain classes of persons, which are there 
described, to be rogues and vagabonds, 
and empowers a single magistrate to 
commit them to hard labour in the house 
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of correction, for any time not exceeding 
three months. 

The 5th section authorizes a single 
magistrate to commit incorrigible rogues 
to the house of correction until the next 
sessions, during which interval they 
are to be kept to hard labour. The 
10th section of the act authorizes the 
justices at sessions to continue the impri
sonment of this class of offenders with 
hard labour for any time not exceeding a 
year, and to order whipping, if they deem 
it to be expedient. Incorrigible rogues 
are defined by the statute. 

The statute, besides the definition of 
the facts and circumstances which are to 
constitute offences in the several classes 
above enumerated, contains various pro
visions for the pr~cution of vagrants 
and the regulation and disposal of them. 
Thus it is enacted that any person may 
apprehend a vagrant and bring him before 
a magistrate. The persons as well as the 
carriages or luggage of the several de
scriptions of vagrants may be searched, 
and money or goods found upon them 
may on their conviction be applied to
wards the costs of apprehending them 
and maintaining them in prison. If pro
ceedings at the sessions are contemplated, 
either by reason of an appeal against a 
summary conviction or the commitment 
of an incorrigible rogue, the committing 
magistrate may bind over witnesses to 
prosecute, and the justices at sessions may 
order the payment of costs to persons so 
bound. And an appeal is given to the 
next sessions to any person aggrieved by 
an act or determination of any magistrate 
out of sessions concerning the execution 
of the act. 

Although the modern statute is in many 
respects an improvement of the law, it is 
liable to some of the objections which 
were made to the I 7 Geo. II. c. 5, and 
to others of a graver character. It is by 
no means exclusively a Vagrant Act, 
though popularly so called; its provi
sions extend to various offences not neces
sarily connected with vagrancy, which 
the legislature has placed within the 
summary jurisdiction of justices of the 
peace. Under the former statute, a single 
magistrate was only intrusted with the 
power of summary commitment for a 

month in the case of idle and disorderly 
persons, or to the next sessions in case of 
rogues and vagabonds and incorrigible 
rogues. But, under the recent act, a 
single magistrate has the power of at 
once committing rogues and vagabonds 
to prison with hard labour for three 
months. If the offences to be punished 
had been precisely defined by the statute, 
this extensive summary jurisdiction 
might have been less objectionable; but 
the language of the law is very loose and 
inaccurate. ·For instance, who are to be 
considered " suspected persons," or "re
puted thieves," or what is to be taken for 
an "unlawful purpose," or "freque_nting 
a street," in the true legal construct10n of 
this statute, so as to render the persons 
to whose acts these phrases are applied 
rogues and vagabonds? are often q~es
tions of doubt and difficulty to practi.cal 
lawyers, and may reasonabl.>: ?ccas10n 
hesitation and differences of opm1on even 
among those to whom the final in.terpr': 
tation of penal laws belongs. T~1s lat!· 
tude and vagueness of expression ~re 
peculiarly dangerous in a Jaw which 
gives large judicial power to nnprofes
sional persons, who are for the most pa;t 
withdrawn from the control of pubhc 
opinion in the exercise of it ; where the 
subjects and objects of the Jaw are nearly 
connected with local excitements and 
prepossessions ; and where the parties who 
suffer from misdecision are commonly 
the poor and helpless, to whom an appeal 
is wholly inaccesi;ible. 

VALUE. [POLITICAL EcoNoll!Y i 
PRICE.] 

VASSAL. [Fm;nAL SvsTEM.l 
VENDOR AND PURCHASER. 

The law of Vendors and Purchasers of 
real estate in En.,.land is a subject of 
great extent, which may be .said to C?m: 
prise nearly the whole practical apphca 
tion of the law ofreal property. 

Contracts for the sale and purchase of 
land or other real estate may be ente;ed 
into either privately between the parties, 
or upon a sale by auction. At commo~ 
law, agreements for the purchase of re 
estates might be made by parol, but by 
the Statute of Frauds (29 Car. II. c. 3• 
ss. 1, 2, 3, and 4 ), "All leases, estates,. 
interests of freeholds, or terms of yellfs. 
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or any uncertain interest of, in, or out of 
any messuages, manors, lands, tenements, 
or hereditaments, made and created by 
livery and seisin only, or by parol only, 
and not put in writing by the parties so 
making or creating the same, or their 
agents thereunto lawfully authorized by 
writing, shall have the effect of leases or 
estates at will, any consideration for 
makingany such parol leases or estates not· 
withstauding." But leases not exceeding 
three years, whereupon the rent reserved 
sl1ould amount to two-thirds of the full 
improved value, were excepted. The act 
requires the assignment, grant, and sur
~nder of existing interestS to be in writ
1ng, and enacts that "no action shall be 
brought whereby to charge any person 
upon any agreemmt made upon any con
ti:act or sale of lands, tenements, or here
?itaments, or any interest in or concern· 
mg. them, unless the agreement upon 
which such action shall be brought, or 
some memorandum or note thereof shall 
be in writinfr, and signed by the party to 
be charged therewith, or rnroe other per
son thereunto by him lawfully authorised." 
The note or memorandum ofagreement re· 
quired by the statute need not be a formal 

, document, and any writing, such as a 
lette~, or receipt for purchase-money, may 
constitute an agreement within the sta
tute, provided it contain the terms of the 
agreement within itself, or by reference 
to ano'.her writing; and if the document 
be ~ntten by the party, the occurrence 
of his name anywhere in the document is 
a sufficient signing. 

UP?n sales of estates by public auction, 
the highest bidder, upon bein"" declared 
the purcha.er, is considered tg have en
!ered into a contract for purchase accord
mg t?.the particulars and subject to the 
condil!ons of sale· and the auctioneer 
"IVho is for this pmiiose considered as th~ 
agent of both vendor and purchaser, is 
thereupon authorized to sign an agree
ment of purchase. The writing down 
the purchaser's name upon any memoran
dum ?f sale at the time of the bidding is a 
juffic1ent signing. Sales by auction of 
ands are within the above-mentioned 

enactments of the Statute of Frauds· but 
sales before a master under a decree' of a 
court of equity will be carried into exe

cution although the purchaser did not 
subscribe any agreement, for the judg
ment of the court in confirming the pur• 
chase takes it out of the statute. An auc
tion duty of 7d. in the pound is payable 
upon all sales by auction of any interest 
in freehold, copyhold, or leasehold lands, 
tenements, houses, or hereditaments (27 
Geo. III. c. 36; 37 Geo. Ill. c. 14; and 
45 Geo. III. c. 30). The subject of the 
sale and purchase of estates is discussed 
at length in Sugden's Treatise on the Law 
of Vendors and Purchasers of Estates. 

VENI'RE FA'CIA.:\, or Venire, the 
name of a writ addressed to the sheriff or 
other returning officer, commanding him 
" to cause to come" ( venire facias) the 
parties set forth at the place named in the 
writ. The purpose to which the writ has 
been generally applied, and in reference 
to which it is geuerally known, is in sum
moning juries to serve for the ordinary 
trial of civil causes. 

The form on ·such occasions now 
charges the sheriff to "cause to come 
here forthwith twelve good and lawful 
men of the body of your county, quali· 
fied according to Jaw, and who are nowise 
of kin either to A B, the plaintiff, or CD, 
the defendant, to make a certain jury of 
the country between the parties aforesaid 
of a plea of ---, beca.nse as. w~ll the 
said defendant as the said plamtiff, be
twero whom the matter in variance is, 
have put themselves upon that jury." 

This writ is sued out, but is not acted 
upon for the court assumes that the jurors 
have' been summoned uppn. it and have 
failed to appear at W estmmster, where 
anciently the trial itself to~k I?lace. At 
the same time another writ issues, by 
which the sheriff is commanded to dis
train their lands or goods, or have their 
bodies, so as to compel their appearance 
either before the court at a subsequent 
day, or before the judges o.f assize or 
Nisi prius, if they should prev10usly come 
into the county. This is so arranged 
that the judges always do previously come 
into the county, and the jury are sum
moned and caus~d to appear before them. 

(Tidd's Practice; Stephen On Plead
ing; 6 Geo. IV. s. 50; 3 & 4 Wm. IV. 
C. 	67.) (JuRYj VENUE.l 

VENTRE INSPIClENDO, WRIT 

http:purcha.er


VENTRE INSPICIENDO. [ 876 J VENUE. 

DE. "When a widow is suspected to 
feign herself with child in order to pro
duce a suppositions heir to the estate, the 
heir presumptive may have a writ de 
ventre inspiciendo, to examine whether 
she be with child or not; and, if she be, 
to keep her under proper restraint till 
delivered; which is entirely conformable 
to the practice of the civil law: but if 
the widow be, upon due examination, 
found not to be pregnant, the presump
tive heir shall be admitted to the inherit
ance, though he hath to lose it again, on 
the birth of a child within forty weeks 
from thedeath ofa husband." (Blackstone, 

• Comm. i. 4fi6.) The Roman practice is 
explained in the Title of the Digest (25 
tit. 4): De inspiciendo ventre custodien
doque partu. The practice originated in 
the joint reigns of Aurelius and Verus, 
in a case in which a wife denied her 
pregnancy and the husband maintained 
it. The wife bad separated from the 
husband, and probably wished to keep the 
child that might be born, though by law 
it would belong to the husband. If a 
woman alleged that she was left preg
nant by her deceased husband, it was her 
duty to announce the fact to those whom 
it concerned, and to inform them that they 
might, if they pleased, send women to 
inspect her (qure ventrem inspiciant). 
All the proceedings of inspection and of 
watching the woman, if she should be 
reported to be with child, are minutely 
prescribed in the Prretor's Edict. The 
penalty in case of the woman not com
plying with the Edict was, that the Prre
tor would refuse to the child the Bono
rum Possessio. 

The form of the English writ De Ventre 
Inspicieudo is given Co. Litt. 8 b. It is di
rected to the sherifr; and commands him 
to empanel a jury of twelve women to 
search whether she be enseint. If they find 
that she is with child, another writ issues 
which commands that she shall be safely 
kept and duly inspected by the women, 
who must be present at the delivery. 

The use of this writ is an instance in 
which what is called a proceeding at 
common law is taken from the Roman 
system. The writ is not obsolete, as 
some people suppose; it has issued within 

· the last fifteen years. (Co. Litt. 8 b., and 

N. 44 in Butler's edition; Comyos, Di
gest, Bastard, C.) 

VENUE (vicinetum, visne," neighbour· 
hood"). The county in which the trial 
of a particular cause takes place is said to 
be the Venue of that cause. The old 
practice in this matter is connected with 
the original functions of the jury, as per· 
sons who were acquainted with the facts iu 
issue. [JORY.] In order then that a proper 
Venire might issue to the sheriff, the 
place in which the action was brought 
was stated in the margin of the declara· 
tion, and on the statement throughout the 
pleadings of any issuable fact a s~te· 
ment was also made of the place at which 
such fact was alleged to have occurred. 
As to all such facts upon which issue was 
taken, a venire was sned out applying to 
each different place. The sheriff returued 
jurors from that plaee, and by those 
jurors the ·facts were decided, so that 
several distinct Venires and trials ruight 
be necessary to dispose of the issues in one 
action. 

When juries ceased to act on their 
own knowledge, and began to deter
mine on the evidence of witnesses, the 
necessity ceased for summoning them 
from the particular part of the. countr, 
and the practice gradually declined, till 
at last, the form of the Venire still 
continuing the same, two jurors from the 
same hundred only were required for the 
trial of a personal action. By the stat. 
16 & 17 Car. II. c. 8, it was enacted that 
no error should be brought, because there 
was no right Venue, provided the cause 
was tried by a jury of the proper county 
or place where the action was brought. 
After this statute the practice was es.tab
lished of trying all the issues by the JUry 
of the general Venue in the action. By 
4 Ann. c. 16, it was further enacted that 
" every Venire Facias for the trial of any 
issue shall be awarded of the body .of ~e 
proper county where such issue is tr1·. 
able:" that is, from the county at large, 
without reference to the particular hun· 
dred containing the place laid as Venue i 
and such is still the practice. By a 
general rule of all the courts, of Hilary 
Term, 4 Wm. IV., it is ordered, that" In 
future the name of a county shall in all 
cases be stated in the margin of a de
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claration, and shall be taken to be the 
Venue intended by the plaintiff, and no 
Venue shall be stated in the body of the 
declaration, or in any subsequent plead
ing," 

A distinction was long since esta b- ' 
lished between local (that is, actions re
lating to real estate) and transitory (that 
!s'. ac~ions of debt, contract, for personal 
miunes, &c). In regard to the former, it 
was held that the actual place in which 
the subject-matter was situated must be 
I.aid as the Venue in the action, and that 
rule still prevails. The reason is said to 
proceed from the circumstance that, un
less the action were brought in the actual 
county, the sheriff of the county would 
be unable to give effect to the judgment 
in the action. In transitory actions, on 
the contrary. the subject-matter of them 
bei~g held not to have any fixed place, the 
plamtiff had liberty to bring his action in 
any county in which he pleased. As a 
consequence of which it follows, that 
though the cause of action has occurred 
even out of the kingdom, it is still open 
to the plaintiff to bring his action in the 
c~urts of this country. The plaintiff has 
still this liberty in a transitory action. 
But ~he.courts assert an authority upon 
application made to them of changing the 

· Venue. This is done upon its being made 
to.appear that great inconvenience would 
arise from trying in the original county, 
because the body of the evidence lies in 
another, or because from local prejudices a 

. fair trial cannot be had, &c. And the same 
authority is exercised even in local 
actions in spite of the technical difficulty 
which has been before referred to. (3 
Blackstone's Com., 294, 384 ; Stephens 
On Pleading, c. ii., s. 4, v. 1.) 

ln criminal trials the Venue is the 
county in which the offence charged was 
actually committed; before a grand jury 
of that county the indictment must be 
p~eferred, and before a petty jury the 
trial had. The courts however have the 

· ~ame discretion as to the power of chang
mg the Venue as in c1vil cases; and as to 
crimi.nal trials, many exceptions have 

, been 111troduced by various statutes. 
VERDEREH. {FOREST LAWS; 

. Woo~s AND FoRESTS.l 
VF,RDlCT. [Ju1w.j 

VESTRY is the name of that part of a 
parish church where the ecclesiastical 
vestments are kept; and inasmuch as 
meetings ofparishioners have been usually 
held in this part of the church for paro
chial purposes, such meetings, duly con
vened, have acquired the name of ves· 
tries; so that even where a building re
mote from the church has been erected 
for parochial meetings, it is usually called 
the vestry-room. When the meeting is 
held in the church, or even in a building 
within the precincts of the churchyard, 
the ecclesiastical courts claim jurisdiction 
over the conduct of the parishioners. 

By the common law all rated inhabit-. 
ants of a parish have a right, either pe
riodically or when specially convened, to 
meet in vestry for the affairs of the 
parish, and to vote the necessary pecu
niary rates. But this common law right 
has been modified in many ways. 

1. By custom, which has vested the 
government of some parishes in a select 
and usually a self-elected body of persons, 
probably the successors of individuals to 
whom the parishioners at some previous 
time delegated the management of their 
parish for a stated period, but who, by 
the indifference and neglect of their con
stituents, came to bold permanently the 
powers in trusted to them. The principal 
act for the regulation of these vestries is 
the 58 Geo. lll. c: 69. It requires that 
thr~e days' notice shall be given of the 
holding a vestry; that if the incumbent 
of the parish is not present, a chairman 
shall be elected by the meeting, and that 
minutes of its proceedings shall be kept 
and signed by the chairman and such of 
the parishioners present as think fit; arni 
it gives to each inhabitant, provided he 
has paid his rates, one vote, if he is rated 
on a rental under 50l., and, if on a higher 
rental, one vote for every 251. for which 
he is rated, so that no one however shall 
have more than six votes. This act does 
not extend to parishes within the City of 
London or borough of Routhwark. 

2. Section 20 of the act 10 Anne, c. l l, 
gives to the commissioners appointed by 
that act (for the purpose of erecting fifty 
new churches in London and its neigh
bourhood) power to nppoint, under their 
seals, with the consent of the ordinary," a 
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convenient number of sufficient inhabit
ants, in each parish created under the act, 
to form a select vestry of such parish." 
It vests in the majority of such select 
vestry the power to supply vacancies, and 
gives them all the powers of other ves
tries. The 59 Geo. III. c. 134, another 
church-building act passed to explain and 
amend the act of the previous session, 
gives a similar power(§ 30) to the com
missioners under those two acts to ap
point, with the like consent, a select 
vestry out of the ;, substantial inhabitants 
of the district," parioh, or chapelry, for 
the management of the affairs of the 
church, and the election of church or 
chapel wardens, vacancies being supplied 
by the select vestry itself; and the 10th 
section of the act 3 Geo. IV. c. i2, con
fines the powers of the vestryman to his 
own district with respect to ecclesiastical 
matters, and provides that any deficiency 
(a somewhat vague expression for an Act 
of Parliament) in the select vestry shall 
be supplied as vacancies have heretofore 
been filled up in the vestries of the par
ticular parish. Local acts have also 
created vestries. 

3. The 59 Geo. III. c. 12 (Sturges 
Bourne's Act), enables general vestries 
to appoint special vestries, consisting of 
not more than twenty, or fewer than five, 
parishioners to superintend the relief of 
the poor, the overseers of the poor being 
placed under their authority. These spe
cial vestries are little more than commit
tees of the general vestries, to which they 
are responsible. 

4. A fourth kind of vestry is created by 
1 and 2 Wm. IV. c. 60 (Sir John Hob
house's Act). The adoption of this act 
is left to the discretion of each particular 
parish; but rural parishes of less than 
800 rated householders are excluded from 
its operation. In order to apply the act 
to any parish. either one-fifth, or else fifty, 
of the rated parishioners must sign a re
quisition to the churchwardens to take 
the votes of the parishioners for or against 
its adoption. When the act has been 
adopted in the manner provided by the 
act, the parishioners who have been rated 
one year to the relief of the poor meet on 
some day in May (21 days' notice having 
been previously given on the chw·ch

doors), and elect out of the resident house
holders assessed upon an annual rental 
of not less than ten pounds (or if the pa· 
rish is in the City of London, or contains 
more than 3000 resident householders, 
upon an annnal rental of 40Z.) persons as 
vestrymen, in the proportion of twelve 
for every thousand rated householders: 
but the number of vestrymen is never to 
exceed 120. One-third of the vestry goes 
out of office in rotation annually, and 
their places are supplied by the method 
already described. The incumbent of 
the parish is entitled ex-officio to be a 
member of the vestry; indeed the rector 
of the parish is supposed to be entitled 
to preside at vestries, but by what au
thority, other than an implied opinion 
of the ecclesiastical courts, and the pro· 
vision already cited from the 58 Geo. 
III. c. t;9, is not clear. This act also 
prescribes that the parish accounts shall 
be open to the inspection of all the 
parishioners; and that on the day of 
electing vestrymen the rate-payers shall 
elect, out of persons with the same quali
fication as is necessary for vestrymen, five 
auditors of the accounts, who shall not be 
members of the vestry, or concerned in 
any contract with the parish. These are 
to audit the accounts every half-year, and 
an abstract of the accounts is to be pub
lished by the vestry clerk within a fort· 
night after the audit, and distributed to the 
rate-payers at the price ofone shilling each 
copy. A statement is also to be made out 
annually, for the inspection of the pa· 
rishioners, of all the estates and charitable 
foundations of the parish, their nature 
and application. ' . 

It is the duty of vestries to pro~1de 
funds for the maintenance of the edifice 
of the church and the due administration 
of public worship; to elect churchwar· 
dens; to present for appointment fit pe: 
sons as overseers of the poor; to adm1· 
nister such estates and other property as 
belong to the p'lrish; and in some cases, 
nnder local acts, to superintend the pav· 
ing and lighting of the parish, and to levy 
rates for those purposes. 

The remedy for neglect of duty by a 
vestry is a mandamus from the Court of 
Queen's Bench, directed to the officer 
whose duty it would be to perform the 
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particular act, or in some cases by an or
dinary process against him, or by a pro
cess against the churchwardens out of the 
ecclesiastical courts. 

VICAR, VICARAGE. [BENEFICE, 
pp. 341, 342.) 

VICAR APOSTOLIC. [CATHOLIC 
CHURCH.] 

VICTUALLERS, LICENSED. 
[ALEHOUSES, p. 99.l 

VIEW OF FRANKPLEDGE. 
[LEET. l 

VILL. [TowN.J 
VILLEIN, or VILLAIN, denotes a 

species of bondman subject to his feudal 
superior. The word is from the low 
Latin form Villanus, which is from the 
Latin word Villa. In England, during 
the Anglo-Saxon period, a large part of 
the people appear to have been in a ser
vile condition, either as domestic slaves 
or cultivators of the land. The power 
of the master among the Anglo-Saxons, 
though very extensive, had some limits. 
If a .master beat out the eye or the tooth 
of his slave, the slave was entitled to his 
freedom; if he killed him, he paid a fine 
to the king, unless the slave lived a day 
after the wound was inflicted, in which 
case the offence was unpunished. The 
Norman conquest did not materially alter 
the state of slavery in England. The 
lands were transferred to Norman mas
ters, and the slaves passed as part of the 
property. After the Conquest there were 
four classes of slaves. J, Villeins in 
gro.ss, who were the personal property of 
their lords, and performed the lowest 
household duties. They were very nu
merous, and were frequently sold and 
e~enexported to foreign countries. (Wal
si?gham, Hist. Ang., p. 258.) 2, Vil
lems regardant, or praedial slaves, who 
were attached to the soil and specially 
engaged in agriculture. These were in 
a better condition than villeins in gross, 
were .allowed many indulgences, and 
even, m some cases, a limited kind of 
property; yet the law held that the per
son. and property of the villein belonged 
entirely to his lord, the rule being the 
same as that in the Roman law, that 
whatever _was acquired through the slave 
was acqmred by the lord. 3, A class 
called Cottarii is mentioned in Domesuay 

Book; and 4, in the same book, a class 
called Bordarii. But the first two classes 
in fact comprised all the villeins. 

The legal condition of villeins in the 
reign of Edward IV., when Littleton 
wrote his book of Tenures, appears from 
that work, Sections l i2-208. 

In England a few instances of praedial 
servitude existed so late as the reign of 
Elizabeth, and perhaps at a still later 
period. (Barrington. On the Statutes, 
2i4; Hallam's Middle Ages, vol. i. p. 
223.) In some parts of France it existed 
down to the time of the Revolution. [SL.A.
VERY.] 

(Bracton; Littleton; Coke's First 
Inst. ; Heeves, Hist. ef English Law; 
Blackstone's Commentaries.) 

VILLEINAGE was a base tenure of 
land. This tenure was founded on the 
servile state of the occupiers of the soil 
[VILLEIN], who were allowed to hold 
portions of land at the will of their lord, 
on condition of performing base and 
menial services. Where the service was 
base in its nature, and uncertain as to 
time and quantity, the tenure was called 
pure villenage ; but where the service, 
thourrh base, was certain and defined, it 
was 

0 
termed privileged villenage, and 

sometimes villein-socage. 
Villenage is generally supposed to be 

the origin of copyhold tenure. [CoPY· 
HOLD, ENFRANCHISE:UENT.] · 

VISCOUNT, the name ofa dignity in 
the English peerage, which is next above 
that of Baron. 1t is commonly said that 
Viscount Beaumont, created in 1440 by 
Henry VI., was the first who had the 
title. But it is not quite certain whether 
the title did not exist earlier as a dignity 
and distinct from the title of an otlice. 
The ancient vicecomes or viscount was 
the deputy of the. earl or count; and -y-i~e
comes is the Latm word for the sheriff of 
a couuty. [CouNT, EARL, SH~RI1'.F; 
Spelman, Vice-comes 11ome11 d1p111ta~1s; 
Camden, Britannia (Gough), 1. cxc1v.; 
2, 229; 4, 24.J 

VISITOR. lCOLLEGE; SCHOOLS, EN
DOWED; UsES, Crr . .uuTABLE.] 

VISITATION. [ARCHDEACON; 
BISHOP.]

VOTING. Voting means the giving 
of a man's voice or opinion . in sowe 



VOTING. [ 880 ] VOTING. 

·matter which is to be determined by a 
· majority of voices or opinions of persons 
who are empowered to give them. The 
commonest case of voting in countries 
where there is an elective branch of the 

·supreme power is that of voting for mem
bers of a legislature, as in Great Britain 
and Ireland. 

The vote may he given either orally, 
in which case it is notorious for what 
person or persons a man gives his vote; 
or it may be by ballot, that is, by the voter 
writing on a tablet or paper the IJame or 

· names of the person or persons for whom 
he votes, and putting the tablet or paper 
into a closed box. When the voting is 
oral, it is open voting; when it is by 
ballot, it is secret voting, or at least secret 
so far as the voter chooses to keep it se
cret, if the business is properly managed; 
for secrecy is the object of the voting by 
ballot. 

There has been much discussion on the 
vote by ballot. The question is re
solvable into various parts: first, is it a 

· matter of public utility that a man's vote 
for a member of the House of Commons 
(to take this as an instance, and the main 
instance here in Great Britain) should 
be open or secret? There is something 
to say on both sides, though thooe who 
have argued in favour of the one or the 
other of the two modes of voting have 
perhaps not discussed this part of the 
question fully. There is a short answer 
to those who say that the non-voters, 
or the whole body of voters, or that 
all people have a right to know how 
a man votes. The answer is, that they 
are abusing the term Right. The fran
chise is not given under any such condi
tions, and there is uo Right of the kind, 
if we use the word Right in its strict aud 
proper s<mse. What is meant is probably 
this, that it is for the general interest 
that a man's vote for a member of the 
Commons' Honse should be open, in order 
that opinion may operate upon him; 
for if this is not the reason. it is difficnlt 
to see that there is any other reason for 
open voting. But opinion may be wise 
or unwise, favourable to a good candidate 
or against him. Open voting, there
fore, if it is to be affect~d by opinion, 
may have bad results as well as good 

results. On the whole, however, itmusl 
be admitted in a country in which there 
is a representative system, that the opinion 
of the majority of the voters must be 
considered to be right, and we must con· 
sistently admit that under a system of 
open voting, the whole influence of 
opinion, if it has any influence, bears a 
balance in favour of the majority. As 
then there must be a majority in any 
given case of voting, and as that majority 
represents the right opinion, the opinion 
of the majority before the voting ought to 
operate, and it can only operate effectually 
when the voting is open. 

On the other side: when a man has a 
vote, it is implied that he has a voice and 
a will of his own, and that it is intended 
that he shall exercise it. But he can only 
exercise it freely when all restraint is re
moved. So far as public opinion has any 
value, so far as arguments have any 
weight, he may learn what opinion is, he 
may listen to the arguments, and he may 
vote as he thinks best. If his vote is to 
be more the expression of his own opin!on 
than of the opinion of other people, which 
seems to be implied in the phrase of"hav
ing a vote," he ought to be allowed, to 
give his vote in that way which gives him 
most freedom to do as he wishes, which· 
ever of the two ways that may be. Again, 
opinion and power and influence and 
threats may and do operate largely on 
many persons who have votes. and ac
cordingly they vote in a different way 
from what they would vote if they were 
free from all inflnence. We believe tins 
fact is uot denied by those who are in 
favour of the ballot or those who are 
against it. But then it may be urged 
that if voting were secret, improper i:ieans 
of working on the voter would sttll be 
resorted to. It must be admitted that 
they might and would; but the quest!on 
is, would they be so efficient in makmg 
him vote contrary to his wish as when 
the voting is open? .. 

A great many people have no ?P.1mons 
of their own : they follow the op1mons of 
others. If the voting is secret, they i:ru1 
follow that opinion which they are in· 
clined to follow, at least if the secrecy of 
their vote is effectually guarded. If the 

. voting is open, they are exposed to the 
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risk of being led for some other reasons 
than their own choice to vote not as they 
wish to vote; and it does not follow that 
because the voting is open, they will be 
guided by the opinion of the majority, 
which is here assumed to be the right 
opinion. The opinion of the minority 
may be exercised as efficiently on any 
given voter as that of the majority. In 
fact one individual or a few individuals 
chiefly operate on voters either by them
selves or by their agents, and the opera
tion of the individuals who belong to the 
minority will be as efficient as the opera
tion of the individuals who belong to the 
majority, in proportion to their numbers, 
other things being equal. 

Suppose it to be determined, though it 
is not determined here, that secret voting 
is on the whole more consistent with the 
notion of a man "having a vote" and 
"giving a vote," and that it is at least as 
beneficial to the community as open 
voting, there remains the objection that 
there is no contrivance by which the 
secrecy of a man's vote can be secured. 
The two chief objections then to vote by 
~allot are-that it is not for the general 
llltcrest, and that secrecy cannot be se
cured: to which may he added a third 
objection, tliat from the attempt to secure 
secrecy more mischief will ensue than 
arises from oprn voting. 
~hat it is possible to devise means by 

which the bare giving of the vote may be 
secretly effected, can haruly be denied. 
If the giver of the vote does not keep his 
own secret, which sometimes he would not 
do, that is his own affair. If secrecy is se
c~red for him against everybody except 
himself, that is all that can be attempted. 
But it is urged that there would be many 
attempts for many reasons and in various 
~ays on the part of persons who were 
rnterested in elections, to ascertain a 
~an's.vote, and that these attempts would 
give rise to many evils and inconveniences 
to the voter himself, and subject him to 
much annoyance. Granted that this 
may be so or will be so, it does not fol
low ~hat a greater amount of true ex
pression of opinion, which is the thing 
assumed to be aimed at in takin" men's 
votes, will not be gained by sec1~t t11an 
by open voting. 

VOL, II. 

Bribery is one means by which voters 
are induced to give their votes; and the 
enactment of laws against bribery is 
founded on the assumption that bribery 
should be prevented, that voters should 
give their votes without pay or reward. 
Under the system of open voting there 
is much bribery in the election of mem
bers for the Commons' House. It cannot 
be asserted that secret voting woulu de
stroy bribery, but perhaps it would render 
it more difficult. This subject is consi
dered under the article BRIBERY. 

The condition of the Homan voters 
was very· peculiar. They were very 
numerous, and many of them very poor. 
Bribery existed to a great extent when 
the voting was secret, and there were 
severe penalties against the caudidate 
who bribed, and probably against his 
agents also. The Homan voters did not 
undervalue the ballot, if we may take Ci
cero's testimony (Pro Plancio., 6): the 
ballot (tabella), he says, is a favourite 
witli the people, for it discloses a man's 
face, but closes up his mind, so that he 
can do what he chooses, and promise 
what he is asked. If this representation 
is true, a Roman might promise his vote 
to one mau and vote for another, anu be 
well pleased that he had the power of 
doing so. · 

The kind of immorality here suggested 
is not a matter for severe censure. He 
who is permitted by the form of the con
stitution and by law to ask for a vote and 
gets a promise, may not get the vote which 
is promised. The immorality of him 
who buys a vote, or tries to get it by threats, 
or unfair means, is the same whether 
the voter keeps his promise or not. The 
immorality of the voter who promises 
his vote to one man which his judgment 
gives to another, and keeps his pro
mise, appears to be at least as great as 
that of the man who promises his vote to 
the man w horn he does not like, and gives 
it to the man to whom he wishes to give it. 

Secret voting is much used in Eugland, 
in clubs, in committees, and on many oc· 
casions. Its use is recommended by its 
convenience. It euables a man to vote as 
be pleases without g1ving offence, and 
without getting into personal quarrels. 
The practice is maintained to Le good on 

3L 
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the whole, though occasionally there is 
evil in it. A spiteful, ill-tempereu fel
low may, by a secret vote, sometimes in
flict injury or at least great pain on an 
honest and respectable man. Yet the 
advantages of the secret voting in all 
cases where it is used, are supposed to be 
greater than the disadvantages. 

If secret voting is in any case good, or 
if iu many cases it is good, as we believe 
it is admitted to be by all persons, those 
who object to its being extended to other 
modes of voting than those in which it is 
at present practised: are loaded with the 
burden of showing in each case to which 
it is proposed to extend it, that there 
are good reasons against such extension. 
Those who are in favour of the ballot 
must reply to such reasons. It is suffi
cient for them to open the case of any 
particular extension of the ballot, by de
claring that in such case the introduction 
of the ballot would be beneficial. 

This matter sleeps at present, but when 
more urgent reforms are accomplished, it 
is probable that the discussion of it may 
be revived. 

VOYAGE. [BoTTO:.IRY; SmPs.1 

w. 
wAGER. [GAMING.] 
WAGER-POLICY is a name given 

to a policy of insurance made by pel"fons 
having no interest in the event about 
which they insure. [GAMING, p. 59.J 

WAGER OF BATTLE. [APPEAL.] 
WAGES are the price paid for labour. 

The labour of mau, being an object of 
purchase and sai<» has, like other commo
dities, a natural or cost price, and a mar
ket price. Its natural price is that which 
suffices to maintain the labourer and his 
family, and to perpetuate the race of 
labourers. The rate of wages cannot be 
permanently below this natural price, for 
if in any country labourers could not be 
thus maintained, they must cease to exist ; 
they must be exterminated by famine, or 
be removed to some other country. If 
the price paid were only sufficient to 
maintain the labourer himself, without 
any family, he would be unable to marry, 
or his children would die of want. By 
tilc·se distresoiug causes the supply of la

bour would be reduced until the competi· 
tion of employers had raised the price of 
labour to its natural level. But, although 
the natural price would thus appear to be 
that which -only wards off starvation, 
there is, happily for mankind, a principle 
which tends to raise it to a much higher 
standard. Every man desires to improve 
his condition, to enjoy more of the com· 
forts and luxuries of life than have fullen 
to his lot, and to raise himself in the esti· 
mation of others. If he has accomplished 
this, he acquires habits of living which it 
is paiuful for him to forgo. He endea
vours to bring up his children with the 
same views and habits as his own, and 
feels it a degradation if they fall below 
the standard which he has himself attllin· 
ed. The necessary consequence of this 
tendency to social improvement is to cause 
prudence and forethought in marrying, 
and undertaking the support and settle-• 
ment of a family. If a labourer had 
been accustomed to abundance of nou· 
rishing food, to decent clothing, and .to a 
comfortable home, he would be restramed 
from marriage by a fear of losing these 
comforts himself, and of bringing waut 
upon his wife and family. He w:o?~d. thus 
be induced to defer the respons1b1ht1es of 
marriage until he should be better able 
to bear them. This is a sound and whole· 
some principle as regards an individ~al, 
and is conducive to the welfare of him· 
self and his family. It is not less advau· 
tageons to society at large, and to the 
class of labourers in particular. The 
sufferin"S and demoralization of poverty 
are avoided, and the populati?n. being 
restrained within reasonable hmits, the 
supply of labour does not exceed the de· 
manu. A labourer cannot have too many 
wants. Ile should desire good food, good 
clothing, a eleanly and comfortable h?me, 
and education for his children. If the 
standard of wants conld be universally 
raised, the natural price of labour wouhl 
rise in proportion; for if each la~oure(r 
were determined not to reuder himse 
unable to gratify these wants, all could 
command the wages that won!? suppl? 
them. The degrre in which this prmci· 
pie operates delermiues the natural rate 
of wages and the condition of the work· 
ing classes. Where it has no influence, 
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as in Ireland and many parts of Asia, 
the wages are only sufficient to support 
life upon the commonest food, and to 
provide the most squalid clothing and 
habitations. In more civilized countries, 
the wants and prudence of the middle 
dasses extend lower in the scale of soci
ety, and the labourers want more and 
enjoy more of the comforts and decencies 
?f life. Happy, indeed, is that country 
m which the natural price of labour is 
the highest! In investigatin" the princi
ples of population in referen~e to wages 
and to the condition of the labouring 
classes, Mr. Malthus did no more than 
ap~ly '.11~ common and recognised maxims 
of md1V1dual prudence to the social state 
of the poor. He laid down rules for 
their guidance, which every richer man 
would require to be observed by his chil
dren; and yet he has been ignorantly 
and vulgarly defamed by many of that 
d'.15s who have only acquired and main
tamed their preseut station by acting 
upon the very principles which he nei
ther suggested nor discovered, but the 
co.nseguences of which he has only more 
scientifically explained. 

The general market-rate of wages de
pen~s upon the ratio which the capital 
applied to the employment of labour bears 
to the number of labourers. If that ratio 
be grea!, the competition of capitalists 
~ust raise wages; if small, the competi
tion of labourers amongst each other for 
employment, must reduce them. When
ever.the accumulation of capital is pro
ceeding. more rapidly than the increase of 
population, wa.,.es will be on the increase 
and th d' 10 ' . e con 1hon of the working classes 
will be continually improving; until 
s~me c!ieck has been given to the increase f .capital, or until the growth of popu
h~ll~n (which is naturally encouraged by 
ig. wages) has altered the relative pro

rrtion of capital to labourers and re
uced the market-rate of wa;es to the 

~~~ral. rate. While the gene~al rate of 
oes 1.s regulated by these causes, there 

are v.arious circumstances which, by in
~:~mg or decreasing competition for 

Poym~nt, tend to raise or depress the 
:u~ges paid t~ persons engaged in parti
atrochcupat10ns. Some of the princip o t ese are

1. The agreeableness or disagreeable
ness of the employments. 

2. The easiness or cheapness, or the 
difficulty and expense of learning them. 

3. Their constancy or inconstancy. 
4. The small or great trust that must 

be reposed in those who carry them on. 
5. The probability or improbability of 

succeeding in them. 
It is not uncommon to hear these cir

cumstances stated as the direct and imme
diate causes of high or low wages in par
ticular employments; as if in some cases 
employers voluntarily gave high wages, 
or the labourer could command them 
merely on account of the nature of the 
employment. But the relation of supply 
to demand will influence wages in parti
cular employments, as it does the price of 
labour generally, and of other commodi
ties; and the circumstances stated above 
will obviously tend to increase or dimi
nish the number of competitors for par
ticular employments. More will natu
raily seek an agreeable trade, easily 
learned, than one of a disagreeable cha
racter and difficult to learn. All descrip
tions of skilled labour bear a higher price 
than unskilled labour. The expense of 
acquiring the knowledge of any art or 
trade would not be acquired at all, unless 
the person who had incurred it were better 
remunerated than others who have no
thing to offer except their natural strength 
and intelligence, which is common to all 
men : but many cannot incur the ex peuse 
of learning a trade if they would; others 
are too indolent, too careless, or too awk
ward· and thus the class of skilled work
men ~re not open to the same unlimited. 
competition as other classes of labo~rers, 
and are in a condition to command higher 
wages. Wherever uncommon skill! ta
lent or 'other advantages are reqmred, 
the ~umber of persons actually practising 
and livin" by au employment, must be 
comparati~ely limited. Most persons are 
deterred from attempting to learn it by 
the fear of failure, and many who attempt 
it do not succeed in gaining their liveli
hood by it. The few who are really su~
cessful can- then comman~ an extr~orih
nary reward for the exercise of their pe
culiar talents or acquirements_ The world. 
will enjoy the advantage of them at any 
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price, not being s ttisfied with any less 
degree of exceilen~e. Even if an unu
sual influx of skilled labourers into any 
employment should lower the rate of 
wages, this lower rate is not likely to 
continue very long, as the superfluous 
number would seek other employments 
which offered a higher reward. This 
result is facilitated by the fact that the 
ordinarily high price of skilled labour 
causes a much more expensive mode of 
living, and thus raises the natural rate of 
wages of skilled labourers; or, in other 
words, induces them to regard as ueces
saries a variety of comforts which are 
beyond the reach of common workmen. 

Wages are usually calculated in money, 
and are called high or low according to 
the money price actually paid ; but the 
condition of the labourer is obviously 
affected by the price of commodities as 
well as by the amount of his wages. If 
the necessaries of life be cheap, low 
money wages will maintain him in com
fort; if they become dearer, higher wages 
will not improve his condition, but will 
leave him as he was. Hence it becomes 
a most important object to inquire whether 
the price of provisions affects the rate of 
wages. The disputes which have arisen 
upon this question would seem to be 
chiefly caused by attempts to apply a 
universal law to countries and employ
ments under totally different circum
stances. Some contend that as wages are 
regulated by supply and demand, the 
price of provisions cannot affect them ; 
while others maintain that the average 
prices oflabour and of food must always, 
for long periods of years, conform one 
with the other. It is evident, at the out
set, that the former are speaking of the 
market rate of wages, and the latter of 
the natural rate ; and if this distinction 
be borne in mind, the two propositions 
may easily be reconciled. If the market 
rate of wages he high, it is because the 
demand for labour is greater than the im
mediate supply. A fall in the price of 
provisions could not then lower the rate 
of wages, because the supply of labour 
would still be the ~ame; but if the fall 
were permanent, the condition of the 
labourer would become so easy, that 
population would increase, and the supply 

of labour would be more abundant. The 
market rate would thus be brought down 
to the natural rate, unless capital should 
be increasing in the same proportion as 
the supply of labour; and any increase in 
the price of food must then check the 
growth ·of population, limit the supply 
of labour, and ultimately raise wages. 
There is the same tendency in the market 
price of labour to conform to the natural 
price, as there is in the market value of 
commodities to conform to their real 
value. Both Jabour and commodities are 
equally capable of increase and diminu
tion, and the varying causes which en
courage or check production adjust the 
proportion between the natural or cost 
price and the market price. Bnt in some 
countries the market rate C>f wages may 
be very much above the natural rate, and 
in others nearly the same. In one conn· 
try capital may be increasing more ra
pidly than population, and in another n?t 
so fast. It is clear that a rise or fall m 
the price of food cannot influence !he 
rate of wages alike in all these com~tr1e:;. 
Where the wages are high, and capital ,IS 
rapidly accumulated, any reducuo~ ,m 
the price of food and other commod1t1es 
is a clear gain to the labourer, and c~n 
have only a very remote, if any, effect m 
lowering wages; but where wages are 
already reduced to the natural rate, and 
capital is not increasing faster tha~ popu· 
lation, wages will undoubtedly me .an~ 
fall with any permanent increase or d1m1
nution in the cost of subsistence. 

The question is further affected by the 
differences which exist in the natu,ral 
rate of wages in various countries. 
Where the natural rate is so low as only 
to afford the bare means of existenc~. the 
least rise in the price of food must be 
fatal to numbers of the labouring popular 
tion, and, by thus limiting the supply 0 

labour, must raise its price; but where 
the natural rate is high, the lab~urers 
suffer indeed from a rise in the pnce of 
food, but their existence is not en~a~· 
gered, the supply of Jabour is not dmn· 
nished, and their wages consequently d,0 

not rise. From these circumstances it 
is evident that the precise condition ~f a 
country in respect to capital, popnlat10~t 
and wages must be ascertained before 1 
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can be determined whether the price of 
food will affect the money rate of wages. 
It may however be generally affirmed, 
that in proportion as the market rate 
approaches to the natural rate, and the 
latter to the mere cost of the commonest 
subsistence, will the price of the neces
saries of life affect the rate of wages. 

When the causes which regulate the 
price of labour are understood, the folly 
and injustice of any legislation to fix the 
rate of wages are obvious. The seller of 
an article will always endeavour to ob
tain a high price for it, which the pur
chaser will only give if he be unable to 
obtain it for Jess. Labour is the most 
important object that man has to buy or 
to sell. Each will make the best bargain 
he can, and in this no Jaw oucrht to re
strain hi_m. Laws may purpo;e to affect 
wages either directly or indirectly. Di
rect interference with the rate of wages 
has been frequently resorted to. By 
several acts of parliament a legal rate of 
wages in particular employments was or
dered to be settled, from which any devia
tions either on the part of the employer 
or labourer were punishable. (See 25 
Edw. lll. stat. I; 34 Edw. III c 11 · 
13 R.ich. II. c. 8; II Hen. VII.' c: 22; 
5 Eliz. c. 4; l James I. c. 6.) Unless 
all the causes of high or low wacres al
~ady explained be visionary, it i; plain
1 ~t no law can overrule them and esta
b~~\ a legal rate different from thatdic natural causes would have pro
o~ced. It may ~mb~rrass the operations 
f Tde, and m1sch1evously disturb the 
ree om of the labour market· but it 

cannot attain its immediate end~a com
~~h:Y/ate of wages. The experience15 act has long since put an end to 
:Y.su~h legislation in this country· but 
stlll~direct effect of laws upon wages is 
rence el~ The most pernicious interfe
d. twith wages e~er effected by the in
1rec ope t' fra ton o a law resulted from the mode 0 f d · · · ' the r r f a ministering the laws for 
wereea~~ o~t~e poor. Before these laws 
in most ere. m 1834, it was the practice 
ofE parishes, especially in the south 1rate nft ~nd, to give. relief from the poor
number abour~rs 1~ proportion to the 
such of their children. The effect of 

a system of relief was to remove the 

ordinary inducements to prudence in re
gard to marriage, and even to encourage 
improvidence. The farmers, taking ad
vantage of the addition made to wages 
from the poor-rate, offered lower wages 
than would have sustained a family; and 
the labourer accepted them, because he 
was indifferent whether he received his 
pay from his employer or from the parish. 
The rate of wages thus became fixed, in 
agricultural districts, so low as barely to 
support an unmarried labourer; and as 
the parish would maintain a family, 
every man saw that by remaining single 
he would have no chance of improving 
his condition, and that by marriage he 
would be equally well and often better 
provided for. This system of relief in
juriously affected both the market rate 
and the natural rate of wages. The 
market rate was completely disturbed ; 
for a man was paid not according to the 
value and demand for his services, but in 
proportion to the number of his family. 
The natural rate was continually under
going depression, because marriages being 
encouraged without reference to the suffi. 
ciency of wages to support a family, 
population was extraordinarily promoted. 
At the same time, the property destined 
to support it was suffering diminution, by 
being taxed heavily for the payment 
of comparatively unproductive labour. 

The only sound mode of raising wages 
and improving the condition of a people 
is to promote and encourage the increase 
of the general wealth of a country 
[WEALTH), by every means which legis
lative science points out as best suited to 
that end ; and at the same time to remove 
obstructions, and give facilities to the 
moral and intellectual improvement of 
the working classes. By these means 
capital will be increasing with the natu
ral growth of population; while the la
bourers, with better habits, will be less 
prone to reckless improvidence, and con
sequently not so likely to outrun the 
increase of capital. 

It is not unusual for persons in par
ticular employments to desire higher 
wages, and to enter into combinations 
against their masters in order to obtain 
them. Such combinations were formerly 
prohibited both by the common and .i;ta
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tute law of this country; but since the 
5th Geo. IV. c. 95, if unattended with 
violence or intimidation, they are not un
lawful. Unless he has bound himself by 
a contract, every man has a right to give 
or withhold his own labour as he pleases; 
but he has no right to prevent others 
from disposing of their labour. But the 
only mode of rendering a combination 
effectual is to exclude fresh workmen, 
which frequently can only be done by 
molestation and threats, which are sub
versive of the freedom and peace of 
society. Strikes, temperately conducted, 
cannot in princi pie be condemned : being 
often a necessary protection to the work
ing classes. ·when masters are not deal
ing fairly with their workmen, the fear of 
a strike may often control them; especi
ally as, when acting unjustly, they would 
find a difficulty in obtaining new hands. 
But where the cause of a strike or com
bination is not an occasional dispute con
cerning wages, but an attempt to limit 
the number of workmen by compulsory 
regulations and bye-laws, and to dictate 
to their employers, it is injurious to trade, 
and ultimately to the parties themselves. 
To the labouring classes at large such 
combinations cannot be beneficial. "When
ever they are successful, it is by exclud
ing many competitors, who are, of course, 
injured by the exclusion. The labour 
market must become clogged by a mass 
of exclusive trades, which render it diffi
cult to find employment. The injury 
suffered by trade in consequence of the 
artificial limits to the supply of labour 
and the unnaturally high wages, must 
also have the effect of diminisbjng capital, 
and consequently the means of employing 
labour. 

(Adam Smith's Wealth if Nations; 
l~icardo's Political Econom;q and Taxa
tion; M'Culloch's Principles if Political 
Economy; Malthus, Essa.I/ on Population.) 

WAIF. If the goods of any person 
were stolen, and the thief thinking that 
pursuit was made after him, fled, and 
during his flight waived or abandoned 
the goods, they became waif, and were 
forfeited to the king. The king could 
grant the right of waif to others; and 
many lords of manors were entitled to 
waif by prescription or presumption of 

an antient grant to that effect. No goods 
could become waif which were not in pos
session of the thief at the time of his ' 
flight. Therefore if he concealed the 
goods, or placed them in a house, or left 
a horse at an inn in pledge for his meat, 
and afterwards fled, the goods did not 
become waif. 

It was necessary, in order to complete 
the title of the king or lord of the manor 
to waif, that it should be taken possession 
of by some one on his behalf; otherwise 
the original owner was not barred from 
recovering his goods at any time, and if 
he seized them first, they remained his 
property. Various other rules as to 
waif are merely legal curiosities. . 

Lord Coke distinguishes between waif 
which was stolen property, and the goods 
which were the property of a person who 
fled for a felony, which goods were al~ays 
forfeited on proof and finding by a JUTY 
of the fact of flight, even though the 
party were acquitted of the felony. By 
7 & 8 Geo. IV. c. 29, s. 5i, the court be
fore whom a prisoner is convi~te.d has 
power in all cases, without restriction as 
to time, to make restitution of stolen pro
perty to the owner, except as to ne~o
tiable instruments in the hands of partles 
who, without notice, have given value for 
them: and by 7 & 8 Geo. IV. c. 28, s. 5, 
the jury are no longer to be charged to 
inquire whether a prisoner fled for tre~
son or felony, and there is now no forfei
ture for such flight. . , 

( 5 Co., 109: Com. Dig. tit.' Waife:) 
WALES, PRINCE OF, is the tit!e 

usually borne by the eldest son or hell' 
apparent of the King or Queen Regnant 
of Great Britain and Ireland. Before the 
reign of Edward I. the eldest. son of the 
Prince was called the Lord Prmce. T~e 
title of Princes of Wales originally dis· 
tinguished the native princes of that cou~
try. Henry III., in the 39th year of bis 
reign, gave to his son Ed ward ( afterwardd 
Edward I.) the principality of Wales an 
earldom ofChester, but rather as an o~~ 
of trust and government than a~ a speci 
title for the heir apparent to his cro.wn. 
When Edward afterwards became km~ 
he conquered, in ~277, ~lewellyn, an 
David, the last native Prmces of\\ al;~ 
and united the kingdom of Wales w1 
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the crown of England. There is a tra
dition that Edward, to satisfy the national 
feelings of the Welsh people, promised to 
give them a prince without blemish on 
his honour, a Welshman by birth, and 
one who could not speak a word of Eng
lish. In order to fulfil his promise lite
rally, he had sent the queen Eleanor, to 
be confined at Caernarvon Castle, and he 
invested with the principality her son, 
Edward of Caernarvon, then an infant, 
and caused the barons and great men to 
do him homage. Edward was not at that 
time the king's eldest son, but on the death 
of his brother Alphonso, he became heir 
appai·ent, and from that time the title of 
Prince of Wales has ever been borne by 
the eldest son of the king. The title is 
not i?herited, but is conferred by special 
Creal.ion and investiture; and was not 
always given immediately on the birth 
of the heir apparent. Edward II. did 
not create his son Prince of Wales till he 
was ten years old, and Edward the Black 
P~ince was not created until he was about 
thirteen. ' 
Th~ eldest.son of the king or queen reg

nant JS by mheritance Duke of Corn
wall, Edward the Black Prince was first 
created Duke of Cornwall on the death of 
John of Eltham, his uncle, who was the 
last Earl ?f Cornwall; and by the grant 
~oder which the title was then conferred, 
~\th~ lltli Edward III., the dukedom is 
1D.ented by tile eldest living son and 
heir apparent. Ifthe duke succeed to the 
crown, .the duchy vests in his eldest son 
and heir apparent; but if there be no 
e~dest son the dukedom remains with the 
kmg, the. heir presumptive being in no 
ease entitled to it. The Black Prince 
Cas also created by his father Earl of 
~ester and Flint. By the statute 21 

Richard II. c. 9, the earldom of Chester 
was erected into a principality and it was 
k~acted that it should be given' only to the 

i.ng's eldest son. Although that statute, 
'll'tth all the others in that parliament,
fuas repealed by the 1st Henry IV. c. 3, 

e earldom has ever since been given 
together. with the principality of Wales. 
W The titles now borne by the Prince of 
C ales are "·Prince of Wales and Earl of 

bester, Duke of Saxony, Duke of Corn
wall and Rothsay, Earl of Carrick, Baron 

of Renfrew, Lord of the Isles, Great 
Steward of Scotland." As to the Duchy 
of Cornwall, see Civil List, p. 515. 

(Selden's Titles ef Honour, part ii. c. 
5; Connack's Accou11t ef the Princes ef 
Wales, 8vo. 1751.) 

WAPENTAKE. LSHIRE.] ' 
WAR. [BLOCKADE j INTERNATIONAL 

LAW.]
wARD. [GUARDIAN; TENURE.] 
wARDS. [MUNICIPAL CORPORA

TIONS, p. 386.l 
WARDS, COURT OF. The Court 

of Wards and Liveries was established 
by the statute 32 Henry VIII. c. 46, to 
superintend the inquests which were held 
after the death of any of the king's tenants 
by knight's service, for the purpose. of 
ascertaining what J~nds ~he tenant died 
seised 0£ who was hIS heir, whether the 
heir was' an infant; and thus what rights 
accrued to the king in the shape of relief, 
primer seisin, wardship, or marriage. 

By the statute passed in the first Par
liament of Charles II. (12 Charles II. 
c. 24 ), the Court of Wards was abolishe~. 
The preamble of the statute states that 1t 
had been intermitted since Feb. 24, 1645. 
[GUARDIAN j KNIGHT'S SERVICE.] 

wARDSHIP. [KNIGHT'S SERVICE.] 
W AHEHOUSING SYSTEM is a Cus

toms regulation, by which imported arti
cles may be lodged in public warehouses 
at a moderate rent, without being charge
able with duty nntil they are taken out 
for home consumption, and ar~ exempt 
from duty if re-exported. This regul~
tion gives valuable facilities to t:ade, is 
beneficial to the consumer, and ult1matelh 
to the public revenue. Where no .sue 
system exists, the merch~nt must either 
pay the duty on every article . as soon as 
it is landed, or must enter mto a bond 
with sureties for payment at. a fu~ure 
time. If he pays at .once, he is ?bh~d 
to advance a large capital, on which m· 
terest must be charged to the consumer 
until the goods be sold; or he must 
effect an immediate sale, perhaps at ~n 
inadequate profit, or even at a Joss, m 
order to raise the funds necessary to pay 
the duty. If he wishes to defer the pay
ment until the market shall oirerd~IB a~
vantageous sale, he may find ~t I ~u t 
to induce, persons to hl>come his sureties, 
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and, when he has succeeded, he may in
volve them in ruin. The result of these 
difficulties is that none but wealthy capi
talists can import articles on which heavy 
duties are charged, and the trade in such 
articles is limited, to the injury of the 
consumer. The immediate payment of 
customs duties also obstructs the carry
ing trade of a country, by making the re-
exportation of articles more troublesome 
as well as more expensive. 

The first British statesman who pro
posed a remedy for these evils was Sir 
Robert 'Walpole, in his celebrated Excise 
scheme, in 1733. His object was to 
unite the Excise laws with those of the 
customs as regarded wines and tobacco, 
and to charge a small duty immediately 
on importation, and the remainder on 
being removed from the Excise ware
houses for home consumption. Speaking 
of tobacco, he thus explained his pro
posal :-"If the merchant's market be for 
exportation, he may apply to his ware
house-keeper, and take out as much for that 

Nations;' but it was not established before 
1803 ( 43 Geo. III. c. 132). The act by 
which warehousing is now regulated is the 
8th & 9th Viet. c. 91. The lords commis
sioncrs of the treasury are empowered to 
determine the ports at which goods may 
be warehoused, and the warehouses in 
which particular descriptions of mer· 
chaudize may be deposited. The various 
regulations and restrictions under which 
warehousing is conducted, and the ports 
to which the privilege is extend~d, are 
fully explained in Eilis's 'Customs, 
Laws, and Regulations,' vol. ii., pp. 240· 
377, edition 1841; and 'Yearly Journal 
of Trade,' for 1846, by Charles Pope. 

The main objection to Sir Robert Wal· 
pole's scheme was that the warehousing 
was compulsory ; but, under the existing 
law, it is at the option of the importer. 
Amongst other privilges enjoyed by the 
merchant, he may remove any merchan· 
dize from one port to another, either by 
sea or inland carriage, to be warehoused 
again. The revenue is said to have sus· 

purpose as he has occasion for, which, j tained little or no loss in these removals, 
when weighed at the custom-house, shall 
be discharged of the three farthings per 
ponnd with which it was charged upon 
importation; so that the merchant may 
then export it without any further trou
ble. But if his market be for home con
sumption, that he shall then pay the 
three farthings charged upon it at the 
custom-house upon importation; and that 
then, upon calling his warehouse-keeper, 
he may deliver it to the buyer, on paying 
an inland duty of 4d. per pound to the 
proper officer appointed to receive the 
same." ·walpole clearly foresaw the ad
vantages of his scheme to the carryin.,. 

and it naturally becomes a question, Why 
should warehousing be confined to sea· 
ports? It' is obvious that the power of 
warehousing on the spot must be a great 
convenience to the merchants and traders 
of inland towns, and no reason ca,n be 
assigned for not conceding it, except mse
curity to the revenue. But if goods may 
be removed with safety from London to 
Hull, they could be removed with equal 
safety from Liverpool to Manchester, or 
from Hull to York. Government would 
incur no expense in erecting wareho_uses, 
as they would be provided by pnvate 
capitalists, in the same manner a~ the 

trade. "I am certain," he said, "that it docks and warehouses in London, L1verf 
will be of great benefit to the revenue, 
and will tend to make London a free 
port, and, by consequence, the market of 
the world." This wise plan, unfortunately 
for English commerce, was not permitted 
to be carried into effect. 

The advantages of the warehousing sys-
tern were most forcibly pointed out by 
Dean Tucker in 1748, in his 'Essay ou 
the Advantages and Disadvantages which 
respectively attend Great Britain and 
France with respect to Trade,' and after
wards by Adam Smith, in his' Wealth of 

pool, and other ports. A com~ittee 0 

the House of Commons reported, 1n 18.40, 
"that the privilege of having ~ndina 
warehouses may be conceded to mlan 
towns, under due restrictions and regula
tions, with advantage to trade and sa~ety 
to the revenue;" and by act 7 & 8 Viet. 
c. 31, the privilege was conferred upon 
Manchester; but no other i~land town 
has obtained a similar concess10~. 

The advantages of warehous!ng have 
been understood in various foreign coun· 
tries as well as in England. So lollg 
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since as 1G64, M. Turgot established it 
in France; but it was discontinued in 
1668, except for merchandize imported 
from the East and West Indies and Gui
nea, or exported thereto. In 1805 the 
system was re-established in a more ex
tensive manner, but was confined to cer
tain sea-ports, until 1832, when it was ex· 
~nded t? se~eral of the principal cities 
m the mter1or. Warehousing both at 
the ports all(\ at certain inland towns is 
permitted in Holland. In llclgium, Den
mark, and other commercial countries, 
the. system has also been adopted. In the 
Umred States of America, its adoption was 
:ecommended not only on account of its 
importance to trade, but for a novel reason 
-its republican tendency. The presi
dent, in his message of December 1842 
~id that, without such a system ~f pay~ 
mg the duties, "the rich capitalist, abroad 
as wel! as at home. would possess, after a 
short t11.ne, au almost exclusive monopoly 
of the import trade, and laws designed 
for the benefit of all would thus operate 
for the benefit of the few-a result wholly 
un?ongenial with the spirit of our insti
tutions, and anti-republican in all its ten
dencies." 
. WARRANT. A warrant is a delega

tion by A, who has power to do some act, 
of that powe_r to B. As a man has power 
to manage his own concerns, he may give 
a warrant of attorney to another to act or 
manage on his behalf. A sheriff who 
has ~ower !O a~r~st, &c., may give a 
warrant to his bailiff to act for him. A 
landlord who has power to make a dis
tress upon his tenant may give a warrant 
of dist~ess to another for that purpose. 
A 111ag1s!rate who has authority to bring
!ie~or~ him persons who are within his 
Juri~d1ction, and reasonably suspected of 
havmg committed certain offences, may 
make a warrant to others to do that act. 
A warrant should be in writing, and 
ought to show the authority of the 
;~rs?n who makes it, the act which is au
ti orized to be done, the name or descrip

on of the party who is authorized to 
~x~cute it, and of the party against whom 
1 is made; and in criminal cases, the 
groun?s upon which it is made. The 
sense in which the word warrant is more 

generally known relates to criminal 
matters. A justice of the peace has 
power within his own jurisdiction to ap
prehend a person whom he has seen com
mit an oflence in which he has jurisdic
tion. He may also verbally direct, that 
is, give a verbal warrant to others to 
arrest such person in his own presence. 
He may also give a warrant in writing to 
apprehend in his absence such person, or 
any person against whom he has reason
able cause of suspicion from the informa
tion of others. The warrant should 
always be under the hand and seal of 
the justice. It should be addressed to 
the constable or constables, or to some 
private person by name; and the constable 
or the private person acting within the 
justice's jurisdiction will not be liable for 
any of the consequences of obeying a 
proper warrant. Th~ warrant s~oul_d. 
name the person agamst w horn it 1s 
directed. A warrant to apprehend all 
persons suspected, or all persons guilty, 
&c., is illegal; for the pointing out t~e 
individual person to be apprehended is 
the function of the justice, not of the 
officer. The law as to this was laid down 
by Lord Mansfield in the case of Money 
v. Leach, 3 Bur. 1742, where the warrant, 
being of the form called a ll'eneral ~ar
rant, and which had been 1~ use _smce 
the Revolution down to that time, direct
in"" the officers to apprehend the 'authors, 
printers and publishers' of the famous 
No. 45 'of the 'North Briton,' was held 
to be illegal and void. The warrant 
should also set forth the time and _pla~e 
of making it, and the cause for w!nch it 
is made. A warrant may be to brmi; the 
party before the justice who grants it, or 

. before any just!ce _of the same county. 
A warrant of a JustJCe of one_c?unty can· 
not be executed in another until i~ha~ bei;n 
backed, that is, signed by some Just1~~ m 
that other county; and the ~ame provIS1on 
has been also enacted with respect to 
warrants granted in any one of the three 
kingdoms, and requiring to be executed 
in any other. But a warrant granted b! 
one of the judges of the Court of Queens 
Bench is tested England, a?d may be 
executed in any part o~ th~ kmgdom. A 
warrant is in force until it has been ex
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ecuted, if the justice who granted it be 
still alive. An officer to whom it is ad
dressed is indictable if he neglects or 
refuses to act upon it. He is justifitd in 
apprehending the party at any time, and 
in breaking open the doors of a house; 
but he ought first to make known to those 
within the cause of his coming, his autho
rity, and to request their assistance. After 
the party is apprehended, the officer ought 
forthwith to carry him wherever he is 
directed by the warrant. Much of what 
has been said as to a warrant of appre
hension is equally applicable to a Warrant 
of Commitment, which is the document 
by which a justice authorizes a commit
ment of a party to prison, either to suffer 
a summary punishment or to await his 
trial. The same matters are essential as 
to showing the authority, the parties, the 
cause, and the purpose of the warrant. 
A Search Warrant is a document which 
authorizes a search to be made for stolen 
goods. (Burn's Justice.) 

A Warrant of Attorney is a writing by 
which a man authori:i:es another to do an 
act for him, or as his agent or deputy. 
fL~'TTER OR POWER OF ATTORNEY.) 
l3ut the term is most commonly applied 
to cases where a party executes an instru
ment of that name, authorizing another 
to confess judgment against him in an 
action for. a certain amount named in the 
warrant of attorney. [CoGNOVIT.] 

WARRANT OF ATORNEY AND 
COGNOVIT. [CoGNOVIT.] 

WARREN. A Free Warren is a 
franchise which gives a right to have and 
keep certain wild beasts and fowls, called 
game, within the precints of a manor, or 
any other place of known extent, whereby 
the owner of the franchise has a property 
in the game, and a right to exclude all 
other persons from hunting or taking it. 
It is stated by Blackstone (2 Comm. 417), 
that originally the right of taking and 
destroying game belonged exclusively to 
the king ; and it is certain that this fran
chise, like that of a cjiace or park, must 
either be derived from a royal grant or 
from prescription, which supposes a gr~nt. 
The law is thus settled in the Case of 
M?nopolies (11 Rep., 87, b.), where it is 
said that " none can make a park, chace, 

or warren without the king's licence, for 
that is quodammodo to appropriate those 
creatures which are ferm naturm et nul· 
lius in bonis to himself, and to restrain 
them of their natural liberty." It is the 
opinion of Spelmann (Gloss. in voe. War· 
renna) that free warren was introduced 
into England by the Normans; and there 
are many instances of such grants by the 
English kings subsequent to the Con· 
quest. 

Free warren cannot appertain to amanor 
except by prescription; and even when 
held with the manor, it does not pass by 
a grant of the manor without the appur· 
tenances; nor if it be held in gross, will 
it pass by a grant of the manor and appur
tenances. (3 N. & l\I. 671.) The general 
rights with respect to game which no.w 
belong to lords of manors are vested m 
them by statute. [MANOR.] 

It does not appear that the crown ever 
had the right of granting free warren to 
one person over the lands of another, 
though such a right might be enjoyed by 
prescription. The right of free warr.en 
over the land of another might also arise 
under other circumstances, as when .a 
man, having free warren over certam 
lands, aliened them, reserving the war· 
ren. (8 Rep., 108.) . 

A warren may lie open, and the~e is no 
necessity of enclosing it, as there is of a 
park. ( 4 Inst., 318.) The beasts of 
warren appear to be only hares and rab
bits; and the fowls of warren are par· 
tridges and pheasants, though some 
add quails, woodcocks, and water-fowl. 
(Terms de la Le,11, 589.) The gra~tee 
of free warren acquired thereby thenght 
to appoint a person to watch over and 
preserve the game, called a warrener, 
who is justified in killing dogs, p~lecats, 
or other vermin which he finds disturb
ing or destroying the game (Cro. !ac.45), 
and by 21 Edward I. s. 2, entitled De 
Malefactoribus, every forester, parker, or 
warrener was authorized to kill persoas 
trespassing in forests, parks, or warrens, 
who resisted and refused to render them· 
selves. · ts 

The franchise of free warren still exi.s 
in some places, and is viewed as an ID· 
tolerable remnant of feudalism. · 
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WASTE, says Coke (Co. Litt. 53), 
"vastum.dicitnr a vastando, of wasting and 
depopulating;" but he gives no further 
definition. The notion of waste seems to 
be when a tenant for years, by the cour
tesy, by dower, or for life, so deals with 
land, or such things as are attached to the 
soil, as to destroy them or great! y damage 
them. Accordingly the old action of 
waste lay against such· tenants by him 
who had the immediate estate of inheri
tance. Waste is either voluntary, which 
is an act of commission, or permissive, 
which is a matter of omissi-0n only. 

Voluntary Waste chiefly consists in 
felling timber trees, pulling down houses, 
or peri.naneutly altering any part of a 
~ouse, m. opening new mines or quarries, 
~n changmg the course of husbandry, and 
ID the destruction of heir-looms. 

Permissive Waste consists chiefly in 
allowing the buildings upon an estate to 

_go to decay. It is a general rule that 
the waste which arises from the act of 
God is excuseable, as if a house falls in 
consequence of a tempest. But if the de
struction of the house by the tempest has 
been o~ing.to its being out of repair, the 
ten~nt 1s gm! ty of waste : and so he will 
be if he do not repair a house which has 
been uncovered or damaged only by a 
tempest. In the same manner, if the 
ban~s of a river, while in a state of proper 
repair, are destroyed by a sudden flood, 
the tenant is not answerable. (1 Inst., 
53 a, h.) The rule applies also to the 
case of a house burnt down by accident. 
( 6 ~nn_. c. 31, s. 6.) But in these and 
all similar cases the tenant will still be 
bow1d to repair or rebuild, if he has en
te[red into a general covenant to repair. 
TENANT AND LANDLORD.] 

. Te~ants in tail, as they have estates of 
1~hentance, are entitled to commit every 
kind of waste ; but this power continues 
afd can be exercised only during the life 

the tenant in tail. When it is said 
t~at a tenant in tail may commit every 
kind of waste, the meaning is that he can do 
those acts to the land which tenants who 
~ave not au estate of inheritance cannot do. 
e~ants in tail after possibility of issue 

bxtm~t, are not impeachable for waste, 
.ut, hke tenants for life when their es

tates are given without ·impeachment of. 
waste, they may be restrained from wilfully 
destroying the estate. (2 Cha. Ca. 3:.!.) 
A mortgagee in fee in po.%ession has a 
right at law to commit any kind of waste, 
being then considered as the absolute 
owner of the inheritance; but· he will be 
restrained by a court of equity, which 
will direct an account of tim her cut down, 
and order it to be applied in reduction of 
the mortgage debt. (2 Vern. 392.) 
Copy holders cannot, unless there be a 
special custom to warrant it, commit any 
kind of waste, and every species of waste 
not warranted by the custom of the manor 
operates as a forfeiture of the copyhold, 
(13 Rep., 68.) 

The original remedy for waste was 
that under the statute of Marlbridge, 52 
Henry III. c. 24, which gaye to the 
owner of the inheritance an action of 
waste against the tenant for life, in which 
he was entitled to recover full damages 
for the waste committed. But as this 
remedy was often found inadequate, it 
was enacted by the statute of Gloucester, 
6 Edw. I. c, 5, that the place wasted 
should be recovered, together with treble 
damages for the injury done to the inhe
ritance. No person was entitled to an 
action of waste against the tenant for life 
under these statutes, except him who had 
the estate of inheritance immediately ex
pectant on the de.termination of the ~st,ate 
for life · so that 1f there were an existmg 
estate of freehold interposed between the 
estate for life and that of inheritance, the 
right of action was suspended. ( l Inst., 
53, b.) The action of waste had . ~ong 
given way to the much more expeditious 
and easy remedy by an action of trespass 
on the case in the nature of waste, which 
may be brought by the person in rever
sion or remainder for life or for years, 
as well as in fee, and in which the plain
tiff is entitled to costs, which he could not 
have in an action of waste ( 2 Saund., 
252, n. 7); and the writ of waste is now 
finally abolished by the 3 and 4 Wm. IV. 
c. 27, s. 36. It seems that ther~ 'Yas 
formerly no remedy for mere perm1ss1ve 
waste after the death of the tenaut, 
though if the estate ~f t~e tenan~ was be
nefited by the injury mfhcted, as ifmoney 

0 
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was derived to it from the sale of trees 
cut down, an action for the value of the 
property might have been sustained 
against the executor. (Cowp. 3ifi.) 
Now however, by the 3 and 4 Wm. IV. 
c. 52, s. 2, remedies by action of trespass 
or trespass on the case are given against 
the executors of any deceased person for 
any wrong committed by him in his life
time against the real or personal property 
of another within six months of his death, 
provided the action be brought within 
six months after the personal represent
atives have taken upon themselves the 
administration of the estate. 
· But the most compl<~te remedy in cases 

of waste is that in the Court of Chancery, 
which, upon application to it by bill, will 
not only direct an account to be taken 
and satisfaction to be made for the da
mage done, but will interpose by way of 
injunction to restrain the commission of 
futnre waste. A Court of Equity will 
grant its assistance against the commis
sion of waste wherever the case appears 
to require it, even though the plaintiff is 
not in a condition to maintain an action 
at law. (3 Atk., 91, 211, 723). The 
court will also grant au injunction against 
waste pendente lite; and in such cases it 
is not necessary that the plaintiff shonld 
wait till waste is actually committed; it 
is sufficient if an intention to commit 
waste appears, or if the defendant insists 
upon his right to do so. (2 Atk. 182.) 

It has Jong been usual when estates for 
life are expressly limited, to insert a 
clause decla_ring that the tenant shall 
hold the lands "without impeachment of 
waste." These words were originally 
intended merely to exempt the tenant 
from the penalties of the statute of Marl
bridge, though it has long been settled 
that they enable him to cut down timber 
and to convert it to his own use ; but he 
may be restrained in equity from com
mitting malicious waste so as to destroy 
the estate, or cutting down timber, which 
serves for shelter or ornament to a man
sion-house, or timber unfit to be felled. 
(2 Vern. 738; 3 Atk. 215.) This is 
what is called the doctrine of Equitable 
Waste. The privileges of the tenant for 
life under the words " without impeach

ment of waste" are annexed in privity 
to his estate, and determine with it. 
Thus it seems that if a lease were made 
to one for the life of another without im· 
peachment of waste, with remainder to 

.him for his own life, he would become 
punishable for waste, the first estate being 
merged in the second. (Il Hep. 83, b.) 

Ecclesiastical persons, who hold lands 
in right of a church, are disabled from 
committing waste, though, like other 
tenants for life, they have the right to 
take from the land materials for necessary 
repairs. They may not only fell timber 
and dig stones for that purpose, but have 
even been allowed to sell timber or stone, 
when the money was to be applied in re
pairs; also, though they cannot open mines, 
they may work those already open. (Amb. 
176.) Ecclesiastical persons may be pro
ceeded against for waste in the civil as well 
as the ecclesiastical courts. It has been 
held that an action on the case will lie 

·against them for dilapidations, and may 
be brought by the successor to a b~nefice 
either against his predecessor or his per· 
sonal representatives. (3 Lev. 268; 2 
T. R. 630.) It seems doubtful whether 
the courts of common Jaw have any power 
to issue a prohibition against the com· 
mission of waste by ecclesiastical per?ons. 
(1 Bos. and Pull. 105.) But there is no 
doubt as to the jurisdiction of the C~art 
ofChancery to grant an injunction agamst 
any ecclesiastical person whatsoever to 
stay waste in cutting down timber,_ pull· 
ing down houses, or opening quarries or 
mines on the glebe. The proper person 
to make the application i~ !he pat;on of 
the living, or, when the hvrng 1s 1n _the 
crown, or the application is made agarnst 
a bishop or a dean and chapter, the attor· 
ney-general on behalf of the crown_. . (3 
Mer. 421.) But the patron of the lmng 
in such cases has no right to an account, 
for he cannot have any profit by the 
living. (Amb. 176.) An injunctio~ bas 
been granted agai!lst waste by the widow 
of a rector during the vacancy of the 
Jiving. (2 Bro. cc. 5, 62.) By the 56 
Geo. IIJ. c. 52, the incumbents of bene· 
fices are enabled to cut down timber on 
the glebe-lands for the purposes of the 
statute (55 Geo. III.) enabling them to 
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exchange their parsonage-houses or glebe
Jands. 

Tenants in tail and tenants in fee have 
the inheritance in the land, and they are 
the real owners. Those who have less 
estates are in the situation of the Roman 
Usufructuarius. [UsumucTus.] 

(See Bacou's 'Abridgment,' art. fVaste.) 
WATER AND WATERCOURSES. 

The right of conducting water through 
one piece of land for the use of another 
is an incorporeal hereditament of the 
class of easements, and was known in 
the Roman Jaw by the name of the ser· 
vitus <UJ.lUE ductus. The right of taking 
water out of the well or pond belonging 
to another person is an incorporeal here
ditament of the class of profits called in 
the Roman Jaw the servitus aqu<e haustu.~. 
These rights, in our law, must be either 
derived from a grant or established by 
prescription. [PRESCRIPTION.l 

It is the Jaw of England that water 
flowing in a stream is originally publici 
juris, that is to say, a thing the property 
of which belongs to no individual, but 
the use to all. The legal presumption is 
that the proprietor of each bank of a 
stream is the proprietor of one-half of 
the land covered by the stream, but there 
is no property in the water. Every pro
prietor has an equal right to use the 
water which flows in the stream, and con
sequently no one can have the right to 
use the water to the prejudice of any 
other without his consent. No proprietor 
can either diminish the quantity of water 
which would otherwise descend upon the 
proprietors below, nor throw back the 
water upon the proprietors above, so as 
to overflow or injure their lands. For 
the same reason, no proprietor has a right 
to use the water of a stream so as to in
jure its quality to the detriment of other 
proprietors. 

The only modes in which a right to 
!he use of running water, in a manner 
mconsistent with the common law rights 
of others can be established, are either 
proof of au actual grant or licence from 
the persons whose rights are affected, or 
proof of an uninterrupted enjoyment of 
such a privilege for such a period as the 
law considers sufficient to constitute a 

right by prescription. The period of 
twenty years had been generally fixed 
upon by the courts of Jaw and equity for 
this purpose, and the same period has 
been adopted in the Prescription Act (2 
& 3 Wm. IV. c. 71, s. 2). [PRESCRIP· 
TION.] But if water has not been appro
priated, it seems that the person who first 
appropriates and renders it useful ac
quires a right, and for a violation of such 
right an action may be maintained on an 
enjoyment of less than twenty years. It 
has been decided that after the erection 
of works and the appropriation by the 
owner of the land of a certain quantity 
of the water flowing over it, if a propri
etor ·of other land afterwards take what 
remains of the water before unappropri
ated, the first·mentioned owner, however 
he might before such second appropria
tion have taken to himself so much more, 
cannot do so afterwards. (6 East, 219.) 
The privilege of a watercourse is not 
confined to private individuals. It may 
be vested in a corporation, or may be 
claimed by the inhabitants of a township 
or parish. If laud with a run of water 
upon it be sold, the water prima facie 
passes with the land; but it is laid down 
by Coke that if a person grants aquam 
suam, the soil will not pass, but only a 
right of fishing in that water; for the 
proper words in that case to pass the soil 
would be, so many acres of land aqua 
coopertas: where as the word sta,gnum, or 
pool, will pass both water and land. (I 
Inst., 4, b.) The exclusive right to a 
flow of water once acquired can only 
pass by grant as an incorporeal heredita
ment, and a licence, by parol or otherwise, 
to use or take the water at any place, 
may be revoked even without an express 
power of revocation being reserved, un
less works have been constructed and 
expenses incurred upon the faith of it. 
(5 B. & Ad., I.) 

When the owners of property have, by 
Jon.,. enjoyment, acquired special rights 
to the use of water in its natural state, as 
it was accmtorned to flow, and not merely 
a use, which is common to all the king's 
subjects, an action may be maintained 
for a disturbance of the enjoyment ; 
but where the injury, if any, is to all 
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the king's subjects,· the only remedy 
is by indictment. The mere obstruc
tion of water which has been accus
tomed to flow through a person's lands 
does not in itself aflord a ground of ac
tion. The plaintiff in such an action 

·must be enabled to show, either that 
some benefit arose to him from the water 
going through his lands, of which he has 
been deprived, or at least that some dete
rioration was occasioned to the premises 
by the subtraction of the water; but 
where the proprietor of the lands can 
prove that he is injured by the diversion 
of the water, it is no answer to his action 
to show that the defendant was the first 
person who appropriated the water to his 

· own use, unless he has had twenty years' 
undisturbed enjoyment of it in its altered 
course. If the injury occasioned by the 

. diversion or obstruction of water is of a 
pel"manent nature and injurious to the 
reversion, an action may be brought by 
the reversioner, as well as by the tenant 
in possession, each for his respective loss. 

The di version of watercourses or in
jury to their banks so as to cause inunda
tion are nuisances against which a court 
of equity will protect pa11ies by injunc
tion; and if there be a question as to the 
right to the flow of water, an issue will 
be directed to try it. Although a court 
of equity will not iu terms decree the 
banks of rivers, watercourses, or naviga
ble canals to be repaired, the efiect of 
such an order may be obtained by an 

·order that parties shall not be at liberty 
to use them while out of repair, or against 

· their impeding the use of them by the 
obstructions consequent upon a state of 
disrepair. An injunction may also be 
obtained against conducting the water 
from one man's tenement upon that of 
another to his injury by drains or other

. wise, in a manner in which it has not 
been accm,tomed to flow. And it may 
be laid down generally, that, with respect 
to water and watercourses, the aid of a 
court of equity may be obtained for the 
purpose either of restraining iujury or of 
quieting possession. (Fonblanque, On 
Equity.) 

WAY, Chimin (from the French Che
min), is a. term used to denote either a 

right, in one person or more, of passing 
over the land of another, or the space 
over which such right is exercisable. In 
the former sense a way is an incorporeal 
right of the class called EASEMENTS. 

There are five kinds of way :-1, Afoot· 
way, for persons passing on foot only; 2, 
a horse-way, for persons passing on horse
back, but including a• foot-way; 3, a 
drift.way, for driving cattle; 4, a car· 
riage-way, for leadirig or driving carts 
and other carriages, always including a 
foot and horse-way, and usually, but not 
necessarily, including a drift-way; 5, a 
water-way for ships and boats. [RrvER.] 

All these may be either private or 
public ways. Private ways are enjoy~d 
by particular persons or classes; public 
ways are open to all persons; hence such 
a way is said to be communis strata, or 
alta via regia-in the language of plead
ing, a common and public queen's high· 

war The proper origin of a private right 
of way is, a grant from the owner of the 
soil. 

Such a grant may be made to a pa~, 
or to him and his heirs in gross; 1. e. 
without :respect to any land or hous~ of 
which he may be the owner or occupier: 
or to the grantee, his heirs, and assigns, 
being owners of such a house or ~lose; 
in which case the right granted will be 
appurtenant to the house or close to which 
the grant is annexed, and the right will 
pass with the house or close. 

The grant of a way may be either ex· 
press or implied; and in the case. of an 
express grant, the grantor may unpose 
such restrictions upon his grant as. he 
thinks proper. If a man at the tmie 
when he conveys part of his land to an· 
other, has no access to the land conveyed, 
except over the land which he reserves, 
the grant of a right of way over the land 
re~erved is implied. If a man conveys 
part of his land, and has no access to the 
part reserved, except over the land con· 
veyed, a right of way over the land con· 
veyed is impliedly reserved. 1:he way 
so impliedly granted or reserved is called 
a "way of necessity." 

Where no deed can be produced where
by a way is expressly or impliedly ere



WAY. [ 895 ] WAY. 

ated, the party who claims the way may, 
in the case of a long-continued user of 
the right without evidence of commence
ment or interruption within the period.of 
legal memory, plead that it has been im
memorially enjoyed by him and his an
cestors in the case of a way in gross, or 
by him and all those whose estate he has, 
iu the house or close to which the way is 
annexed, in the case of a way appendant 
(i.e. immemorially appurtenant). 

, 	 Until lately also, a lost grant would be 
presumed in ordinary cases, after an un
interrupted and unexplained user of 20 
~ears. The ,,rule of law as to prescri p
tion for ways is settled by 2 and 3 Wm. 
IV. c. 71, § 2. [PRESCRIPTION.] 

A grant of a right of way made by a 
person who has only a limited estate in 
the land over which the way passes, is 
etfeetual only during the continuance of 
the estate of the grantor. If a claim 
to a right of way is set up in respect of 
the 20 years' or the 40 years' enjoyment 
mentioned in the statute, if it appear that 
the land over which the right is claimed 
has, during the whole or part of the 20 
or 40 years, been in the occupation of a 
party who had a limited estate in such 
Ian?, not only is no right of way acquired 
against the reversioner, but no right 
whatever is gained by the user. (4 
Tyrwh. 552; l Cro. M. & R., 217.) As 
to the construction of this act, see 6 N. 
& M. 230; 4 Ad. & Ell. 369: ll Ad. 
and Ell. 688, 788. 

The party to whom a private road is 
allotted under the general enclosure act, 
has a statutory right of way. 

If the party eutitled to a way becomes 
the owner of the land over which it passes, 
the right of way is extinguished if the 
party has the same extent of interest in 
the land and in the way. But if the one 
be held for an estate different in extent 
of duration from the other, the right is 
only suspended during the union of the 
two interests. Even where a right of 
~ay is extinguished by unity of posses
sion, it will, in some cases, revive upon a 
seyerauce of that unity, as by partition 
a1uong parceners, &c. A private right 
of way may also be extinguished by a 
deed of release executed by the party 

who is entitled to such way; and such a 
release may be presumed from a non-user 
for 20 years or from a declaration made 
by the party that he has no snch right. 

A way of necessity is limited by the 
necessity out of which it has arisen. If 
the party to whom such a way is im
pliedly granted, or by whom it is im
pliedly re;erved, becomes entitled to 
some other access to his land, equally 
direct, the way of necessity is gone. 

The particular rights of the grantee 
of a private way continue to exist not
withstanding the owner of the land may 
have dedicated it to the public as a high
way. 

By the general enclosure act ( 41 Geo. 
III. c. 102) all roads, private as well as 
public, within the district, not set out by 
the commissioners, are declared to be ex
tinguished. 

The grantee cannot throw the burthen 
of repairing the way upon the grantor, 
unless by the terms of the grant, evi
denced by the deed or hy nser, the gran
tor has engaged to enable the grantee to 
use the way. In the ordinary case, where 
the right and the liability to repair the 
way are in the grantee, he is not entitled 
to go upon the adjoining land when the 
direct way is impassable ( 4 ~laule and 
Selw., 387); whether he may do so where 
the state of non-repair is caused by the 
wrongful act of the occupier of the land, 
or where the liability to repair rests npon 
the latter, does not appear to have been 
decided. . 

If the occupier of the land over which 
a private way passes, or any other per
son, obstruct the way, the party entitled 
to the way may remove the obstruction, 
and he may also bring an action on the 
case, or, in some cases, an action of cove
nant against the obstrurtor. On the other 
hand, if the occupier of the land resisting 
the claim of a right of a way, bring an 
action of trespass against the person ex
ercising the alleged right, the defendant 
may plead in justification a title fouuded 
upon prescription, grant, rcservatiou, or 
statute. 

II. Between private ways and pub
lic ways stand what may be called qua
si public ways, which partake of the 

http:period.of
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qualities of both, but differ in some re
spects from each. By some writers these /are classed among private, by others, 
among public ways; they seem more 
properly to constitute a distinct interme
diate class. Such are wavs which the 
inhabitants of a town, &c.: have imme
morially used from their town, &c., to a 
church or market. A right of this de
scription cannot, in modern times, be cre
ated. It cannot be the subject of a grant, 
inasmuch as inhabitants, as such, are not 
at this day capable of taking any interest 
by grant; nor can it, like a public way, 
be created by dedication, as the dedica
tion of a way can only be to the public 
at large. Such a right therefore can 
exist only as the consequence of an antient 
custom. 

III. A highway is created where the 
owner of the soil has, by express words 
or b~ some act done or forborne, declared 
his mtention that the public shall have 
the use of a way over such soil. The 
dedication of a way to the public may be 
by writing or by words; so that it may 
be inferred from the acts of the party, 
as the throwing down of fences, or from 
mere tacit ac4uiescence where the acqui
escing party is in possession of the land, 
and therefore has the means, if disposed 
so to do, of preventing the use of the 
way. In all cases, however, it is neces
sary that the party dedicating should have 
a sufficient interest in the land to warrant 
such dedication. If he has a less estate 
than a fee-simple, his dedication will not 
bind the reve1'sioner. But it would also 
appfar that the owner of such a limited 
estate could not even dedicate a highway 
to the public for the limited period of 
his interest in the soil, and that his at
tempted dedication, however distinctly 
and formaily made, would amount to 
nothing more than a licence revocable at 
pleasure. 

When there i8 no express dedication, 
the presumption of an intention to dedi
cate, arising out of the conduct of the 
party, may be rebutted; as by showing 
that when the public were first admitted 
a bar or a chain was occasionally placed 
across the road, whereby passengers 
might, at times, be excluded; although 

it should also appear that the bar, &c, 
had long been omitted to be used, or that 
it had been suffered to fall into decay, or 
had been actually broken down, and that 
no attempt had afterwards been made to 
restore it. 

A highway is frequently created by 
statute, principally under inclosure acts. 

Whatever may have been the origin of 
a highway, it cannot, at common law, be 
destroyed or altered, except after an in
quisition taken upon a writ of ad quad 
damnum. 

By the common law the burthen of 
maintaining highways is thrown upon 
the occupiers of lands and tenements 
within the parish, or rather within the 
township in which the way is situated. 
But particular persons may be bound to 
repair a highway. This special liability 
may exist by reason of enclosure (ratione 
coarctationis ), against parties who have 
enclosed the sides, or one side of the 
road, and have thereby lessened the faci· 
lities for breaking out into the adjoining 
lands where necessary ; or by reason of 
the possession of lauds ( ratione tenurre 
terra) sure), which have by some means 
become chargeable with the burthen. In 
the case of a corporation aggreg11te, a 
liability to repair may also be estaU!ished 
by prescription only, or antient usage, 
without enclosure or tenure. 

Any obstruction or other nuisance in a 
highway may be abated or removed by 
any person who chooses to undertake the 
task. The wrong-doer may also be pro
ceeded against by indictment as for a 
misdemeanor; but he is not liable. to an 
action, as he is in the case of a nmsance 
to a private or to a quasi-public way, ex
cept in respect of special damage. 

The regulation of highways has fi:e
quently been made the subject of Jeg1.s· 
lative interference. The statute now m 
force is the 5th and tith William ff. 
c. 	50. 

In the case of a way over water, .either 
private, quasi-public, or public, if the 
course of the water alter by sudden or 
gradual change, the way is cont.mued 
over the new course. Every nav1g-~ble 
river, arm of the sea, or creek, is a high
way for ships and boats. (RIVER.] 
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WEALTH. fPoLtTICAL EcONQ)!Y.] 

WEALTH OF NATIONS. [PoLI
TICAL ECONOMY.) 

WEIGHTS AKD MEASURES. We 
shall first describe the English weights 
and measures as they stood on the last 
day of the year 1825, immediately before 
the introduction by law of the Imperial 
Measures, with some remarks on their 
states at different times. 

Trog Weight. -The pound is 12 
ounces; the ounce is 20 penny weights; 
the pennyweight is 24 grains. The pound 
is 5760 grains. There is but one graiu 
in use, whether troy or avoirdupois, and 
a cubic inch of pure water is 252•458 
grains (barometer 30 inches, thermometer 
62° Fahr.). A cubic foot of water is 
i.5·73i4 pounds troy. Only gold and 
silver are measured by this weight. It is 
usual to say that precious stones are also 
measured uy troy weight; but, as may be 
supposed, the measure of these is the 
grain. The diamond is measured by 
carats of 151 ~ to the ounce troy; so that 
the carat is :J! grains, very ntarly. In 
pearls, the old foil measure still exists; 
for the pearl grain is one-fifth less than 
the troy grain. 

Ap~tliecaries' lVeight.-Iu dispe11sing 
!Iledicmes, the pouud troy is divi<led 
mto 12 ounces, the ounce into 8 drams, 
the dram into 3 scruples; consequently 
each scruple is 20 grains. But in buying 
an~ selling medicines wholesale, a verdu
pois weight is aud al ways has been used. 
The fact seems to be that in the first in· 
stance the more precious drugs, as musk, 
were weighed by troy weight, in the same 
manner as the more precious metals ; 
and that the common medicines were dis
pensed by fractions of what was then the 
common pound. 

Apotliecaries' Fluid JJieasure. - In 
183l,, in the new edition of the ' Phar
macojl<!!ia,' the College of Physicians 
prescribed the use of the following mea
sure :-60 minims make a fluid dram; 
8 fluid drams a fluid ounce; 20 fluid 
ou~ces a pint. For water this is actual 
wei.ght as well as measure, siuce the im
Jlel'lal pint is 20 ounces averdupois of 
Water; but for other liquids the fluid 
ounce* must merely be considered as a 

"* Jt is not noted in the ' l'harrilacop:eia 1 that 
VOL. II, 

name given to the 20th part of a pint. 
The minim of water is as nearly as pos
sible the natural drop; but not of other 
substances, the drops of which vary with 
their several tenacities. 

According to Dr. Young (who has re
duced them from Vega), the apothecaries' 
grains. used in different countries are as 
follows :-1000 English grains make 
1125 Austrian, 956 Bernese, 981 French, 
850 Genoese, 958 German, 978 Hano
verian, 989 Dutch, 860 Neapolitan, 824 
Piedmontese, 864 Portuguese, 909 Homan, 
9:25 Spanish, 955 Swedish, 809 Venetian. 

Averdupois /Yeight.-The pound is 16 
ounces, and the ounce 16 drams: the 
mo<lern pound is 7000 grains (the same 
as the troy grains); whence the dram is 
27 grains and l l-32nds of a grain. The 
huudredweight is 112 pounds, and the 
tou 20 hundredweight. The cubic foot 
of water is 62 • 3210606 pounds averdu
pois. The stone is the 8th part of the 
hur.dredweight, or 14 pounds. The ton 
of shipping is not a weight but a measure, 
42 cubic feet, holding 24 hundredweight 
of sea-water. Down to the statute of Geo. 
IV. the averdupois pound varied a little, 
according to the notion of the writer: Dil
worth makes it G999i grains; Dr. Robert 
Smith, 7000 grains; Bonnycastle, 6999! 
grains. That act declares "that seven 
thousand such grains shall be, and they 
are hereby declared to be, a pound avoir
dupois.''

Long ll'Ieasure.-Three barleycorns 
make an inch, 12 inches a foot 3 feet a 
yard, 5~ yards a pole or perch,* 40 poles 
a furlong, 8 furlongs ( 1760 yard~) a 
mile. Also 2! inches are a nail, 3 
quarters of a y~rd a Flemish ell, 5 
quarters an English ell, 6 quarters a 
French ell. A pace is 2 steps, or 5 feet ; 
a fathom is 6 feet. The chain is 22 yards, 
or l 00 links; I 0 chains make a furlong, 
and 80 chains a mile. The barleycorn 
is now disused, and the inch is sometimes 
divided into 12 lines (as in :France), but 
oftener into tenths or eighths. The yard 
is frequently called an ell in old books; 
commonly, Recorde says. lllellis sa) s 

the fluid ounce, when it .is an ounce, is an ounce 

av:1~~~:~nt times the word perch bas been 
almost confined to the square perch. 

3M 
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that both the yard and the ell were divided 
each into 16 nails. A goad is an old 
name for a yard and a half. The hand 
(autiently handful), used in measuring 
the height of horses, is fixed at 4 inches 
by 27 Henry VIII. cap. 6. The furlong 
is probably a corruption of forty-long, 
from its forty poles. 

Square llleasure.-A square perch is 
30! square yards; 40 square perches are 
a rood (formerly also farthendele ), 4 
roods are an acre. The acre is also ten 
square chains, or 4840 square yards. 
Four square perches were antiently called 
a day's work. The rood* is the same 
word as rod : l\Iellis says four rods make 
an acre. The old terms which have 
come down from 'Domesday Book' at 
latest, the hide, plowland, carucate, and 
oxgang, are wholly unsettled as to what 
magnitudes they meant. 

The· cubic measures, or measures of 
capacity, do not immediately depend npon 
the cubic foot, except in the case of tim
ber. Forty cubic feet of rough timber, 
or fifty feet of hewn timber, make a 
load. 

The preceding measures have been un
touched by the act which introduced the 
imperial measures. The old measures of 
capacity, the wine measure, ale and beer 
measure, and the dry measure, are now 
replaced by the imperial measure. 

Old Dry or Com 111easure.-The gal
lon is 268·6 cubic inches. Two pints 
make a quart, two quarts a pottle, two 
potties a gallon, two gallons a peck, four 
pecks a bushel, two bushels a strike, two 
strikes a comb or coomb, two coombs a 
quarter (eight bushels), five qua1ters a 
wey or load, and two weys a last. In 
measuring grain, the bushel is struck; 
that is, the part which more than fills 
the measure is scraped off. Most other 
goods were sold by heaped measure, or 
as much as could be laid on the top of 
the measure was added. This heaped 
measure (which was supposed to give 
about a third more than the other) was 
at first allowed in t11e imperial system, 

* Rod or rood merely means a piece of wood 
much longer than it is broad or thick. So the 
word rood frequently was used for the cross; and 
when 1'-lilton says that Satan "lay floating many 
a rood," he is taking the length of bis hero, and 
not the ground which he covered. 

but has since been abolished. Coals, 
which must now be sold by weight, were 
sold by the chaldrou. Three bushels 
make a sack,* three sacks a vat, and four 
vat~ a chaldron. 

There was antiently a dell, or half· 
bushd (also called a tovit), which makes 
the biuary character of this measure 
almost complete. In the 'Pathway' we 
do not fiud the load or wey,t and the 
coomb is also called a cornook (by Jonas 
Moore, canock), and the quarter also a 
seam.i The ' Pathway,' Mellis, and 
J\foore, &c. mention the u·ater measure of 
five pecks to a bushel (11 Henry VII. cap. 
4 ), and al ways in conjunction wi~h dry 
measure : it means a dry mearnre muse 
at the waterside, and lime, sea-coal, and 
salt were measured by it The common 
dry bushel was called the Winchester 
bushel· this name is a remnant of the 
laws of King Edgar, who ordained that 
specimens kept at Winchester should be 
legal standards. 

Old Wine§ Jl[easure.-The g~llon con
tains 231 cubic inches. Four gills make 
a pint, 2 pints a quart, 4 quarts a gallon, 
18 gallons a rundlet, 31 ~gallons a barrel, 
4 2 gallons a tierce, 63 gallons a hogs· 
head, 2 tierces a puncheon, 2 hogsheads 
a pipe or butt,11 2 pipes a tun. But the 
pipes of foreign wine depend mor~ on the 
measures of their different countries than 
ou the above. The rundlet and barrel 
are generally omitted, but they are both 
found in writers of the sixteenth century. 
Mellis gives 18! gallons, and the' '.,ath
way ' 18 gallons, to the rundlet. 1 i~rce 
merely means the third part of a pi'j 
and the puncheon was antiently calle f 
the tercian (of a tun). The pottie (0 

two quarts) formerly existed. The anker 
of brandy, a foreign measu:e of coropd 
ratively recent iutro<luction rnto Englan • 
is ten gallons. 

Old Ale and Beer .ilfeasure.-One 
gallon contains 282 cubic inches. Two 

* In 1596 the sack was four bushels.r in 
t Moore makes six quarters, and \\ ard te0 ' 

a ';ethis word has been preserved as a measure 
of gla'lS. . . . d 01·1 honey,

¢ For wine and sp1r1ts, cider, mea r ' 

vineg-ar. a naIJW
II Accor<lin~ to !l~ellis, t~e butt was ack. 


applied only to halt tuus ol ma\msey or' 




WEIGHTS AND MEASURES. [ 899 ] WEIR. 

pint.s make a quart, 4 quarts a gallon, 9 
gallons a firkin, 2 firkins a kilderkin, 
2 kilderkins a barrel, It barrels a hogs
head, 2 hogsheads a butt, 2 butts a tun. 
Up to the year 1803, when the two mea
sures were assimilated by statute, this 
was the beer measure, and the ale mea
sure only differed from it in that 8 gal
lons made a firkin. Nothin" above a 
barrel is mentioned in the ol~est tables, 
and the pottle (two quarts) is introduced. 
Two tuns were sometimes called a last. 

Imperial Jlfeasure.-This measure su
persedes the old corn, wine, and beer 
measures. The gallon contains 2i7·2i4 
cubic inches, and is 10 pounds averdupois 
of water. Four gills are a pint, 2 pints 
ll quart, 4 quarts a gallon, 2 gallons a 
peck, 4 pecks a bushel, 8 bushels a quar
ter, 5 quarters a load. Of these the gill 
aud load are not named in the statute, 
but are derived from common usage. 
When heaped measure was allowed, three 
bushels made a sack, and twelve sacks a 
chaldron. This heaped measure was 
abolished" by 4 & 5 Wm. IV. c. 49, and 
the abolition was re-enacted by 5 & 6 
Wm. IV. c. 63, which repealed the for
mer. These acts leave the higher mea
sures of wine, &c., to custom, considering 
them apparently as merely names of 
casks, which in fact they are, and leaving 
them to be gauged in gallons. It must 
be remembered that in former times any 
usual v~ssel which was generally made 
of one size came in time to the dignity of 
a place among the national measures. 

Wooh'lleasure.-Seven pounds make 
a clove, 2 cloves a stone, 2 stones a tou, 
6t tods a wey, 2 weys a sack, 12 sacks a 
last. The 'Pathway' points out the ety
molo,!!'y of the word cloves; it calls them 
"cluves or nails." It is to be observed 
here that a sack is 13 tods, and a tod 28 
pounds, so that the sack is 364 pounds. 
Jeake says this was arranged (31 Edward 
III. cap. 8) according to the lunar year 
of 13 months of 28 days each. The rea
son no doubt was that the multitudes of 
whose occupation the spinning of wool 

formed a part might instantly be able to 
calculate the supply for the year or month 
from the amount of the day's work; a 
pound a day being a tod a month and a 
sack a year. 

Tale or Reckoning.-If we were to 
collect every mode of counting, this would 
be the largest head of all. The dozen, 
the gross of 12 dozen,.and the score, are 
the only denominations not immediately 
contained in the common system of nu• 
meration, which are universally received; 
and in all cases, by a dozen, a score, a 
hundred, a thousand, &c., were signified 
different numbers, composed of the arith
metical dozen, score, &:c., together with 
the allowances usually made upon taking 
quantities of different goods. The 
"baker's dozen," for instance, which has 
passed into a proverb, arose. fr?m its 
being usual in many places to give 13 
penny loaves for a shi !ling. The in· 
creased dozen, hundred, &c., were some
times called the long dozen, long hundred, 
&c. · and this phrase is sometimes heard 
in ~ur own <lay, when a dear price is 
called a "long price." The 12 dozen 
was formerly called the small gross, and 
12 small gross made the great gross. 
The hundred was more frequently 120 
than 100, the thousand generally ten 
hundred. Ten thousand was frequently 
called a last; and it is to be observed 
that the word last was frequently (almost 
usually) applied to the highest measure 
of one given kind. 'l_'he shock was al ways 
GO; the dicar, or dicker, alw~ys IO, as 
the name imports. In measuring paper 
(1594) the quire was 25 sheets, the ream 
20 quires, aud the bale 10. reams. By 
1650 the practice of. reckonmg 24 she~ts 
to the quire (now universal) had been m
troduced as to some sorts of pap~r. Tale
fish, as those were called wh1c~ ~ere 
allowed to be sold by tale, were (2:- Edw. 
IV. cap. 2) such as mea~ure? .from the 
bone of the fin to the third JO!Ilt of the 
tail 16 inches at least. 

WEIR or WEAR, is a dam erected 
across a ~iver, either for the purpose of 
taking fish, of co1!-v~ying a stream to a 
mill, or of maintammg ~e "".ater a_t the* It was abolished in Scotland two centn,..ies if0' and re-enacted by ne1,lect in the act of 182!'l. level required for the navigation of it. . 

~t the re-enactment di.I'. not obtain for it the The erection of weirs acros.s public. 
j~1~test introduction, according to Mr. M'Cul· . has always been considered arivers 3 ~1 2 

1 
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public nuisance. Magna Charta (c. 23) 
directs that all weirs for the taking of 
fish should be put down except on the 
sea-coast. By the 12 Edw. IV. c. 7, and 
other subsequent acts, weirs were treated 
as public nuisances, and it was forbidden 
to erect new weirs, or to enhance, 
straighten, or enlarge those which had 
aforetime existed. Hence in a case where 
a brushwood weir across a river had been 
converted into a stone one, whereby the 
fish were prevented from passing except 
in flood-time, and the plaintiff's fishery 
was injured, this was considered to be a 
public nuisance, although two-thirds of 
the weir had been so converted without 
interruption for upwards of forty years. 
And it was laid down in that and other 
cases, that though a twenty years' acqui
escence might bind parties whose private 
rights only were affected, yet that no 
length of time can legitimate a public 
nuisance. (i East, J98; 2 B. & Aid. G62.) 
On the same grounds it will probably be 
held that the Prescription Act (2 and 3 
Wm. IV. c. il) does not apply to weirs. 
It appears therefore that no weirs can be 
maintained on any rivers to the prejudice 
of the public, or.even, as it seems, of in
dividuals, except such as have existed 
time out of mind, or such as have been 
erected under local acts of parliament for 
the navigation of particular rivers. 

The provision of the Roman law as to 
the maintenance of public rivers (flumina 
publica) against any impediment to navi
gation, or against any act by which the 
course of the water is changed, are con
tained in the Digest ( 43, tit. 12, 13). 

WESTMINSTER ASSEMBLY OF 
DIVINES. One of five bills to which 
it was proposed by the parliamentary 
commissioners that King Charles I. should 
give his consent in the negotiations at 
Oxford (from 30th January to 17th 
April, 1643) was entitled ' A Bill for 
calling an Assembly of learned and godly 
Divines and others to be consulted with 
by the Parliament for the settling of the 
government and liturgy of the Church of 
gn11;land, and for the vindication and 
clearing of the doctrine of the said church 
from false aspersions and interpretations.' 
';r'his bill was afterwards converted into 
I f\n Ordinance of the Lords and Com· 

mons in Parliament,' and passed 12th 
June, 1643. 

The persons nominated in the ordi
nance to constitute the assembly con'sisted 
of a hundred and twenty-one clergymen, 
together with ten lords and twenty com
moners as lay assessors. Several other 
persons (about twenty in all) were ap
pointed by the parliament from time to 
time to supply vacancies occasioned by 
death, secession, or otherwise, who were 
called superadded divines. Finally, two 
lay assessors, John Lord Maitland and 
Sir Archibald Johnson of Warriston, and 
four ministers, Alexander Henderson and 
George Gillespie of Edinburgh, Samuel 
Rutherford of St. Andrew's, and Hobert 
Baillie of Glasgow, were, on the 15th of 
September, 1643, admitted to seats a11d 
votes in the assembly by a warrant from 
the parliament as commissioners from 
the Church of Scotland. They bad been 
deputed by the General Assembly, to 
which body, and to the Scottish Conven· 
tion of Estates, commissioners had been 
sent from the two houses of the English 
parliament, and also from the Assem~ly 
of Divines, soliciting a union in the cir
cumstances in which they were placed. 
This negotiation between the supreme, 
civil, and ecclesiastical authorities of the 
two countries gave rise to the Solemn 
Leagne and Covenant, which was draw~ 
up by Henderson, moderator (or presi
dent) of the General Assen;bly, and, 
having been adopted by a unammous vote 
of that body on the lith of August, was 
then forwarded to the English parliament 
and the Assembly of Divines at West· 
minster for their consideration. 

The ordinance of the Lords and Co~
mons by which the Assembly was cons!~· 
tuted only authorized the members, until 
further order should be taken by the two 
houses, "to confer and treat among them· 
selves of such matters and things to~c~
ing and eoncerning the Liturgy, discif 
pline, and government of the Churc~ o 
England, or the vindicating an~ clearrng 
of the doctrine of the same, &c. as 
should be "proposed to them by ~oth or 
either of the said houses of parhamen.t, 
and no otl1er" and to deliver their 
opinions and ~dvices to the said housed 
from time to time in such manner !Ill 
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sort as by the said houses should be re
quired. They were not empowered to 
enact or settle anything. As the dis
cussions proceeded, a discordance of prin
ciples and views upon various points be
tween the ruling Presbyterian party in 
the Assembly and the growin"' Inde
~eudent or Erastian majority in the par
liament became more evident; while the 
progress of events also tended to separate 
the two bodies more widely every day, 
a;i~ at last to pl~~e them almost in oppo
s1t10n and hostility to each other. The 
Assembly of Divines continued to sit 
under that name till the 22nd of Fe
~ruary, 1649, having existed five years, 
s1x.moll:ths, ~nd twenty-two days, during 
which time 1t had met 1163 times. The 
Scottish commissioners had left above a 
year and a half before. Those of the 
members who remained in town were 
t~en cha:iged by an ordinance of the par
liament mto a committee for trying and 
examining ministers, and continued to 
hold meetings for this purpose every 
Th.ursday morning till Cromwell's disso
lution of the Long Parliament, 25th of 
Ma;ch, 1652, after which they never met 
again. 

All the important work of the Assembly 
was performed in the first three or four 
years of its existence. On the 12th of 
October, 1643, the parliament sent them 
an order directing that they should 
"forthwith confer and treat among them
selves of such a discipline and govern
ment as may be most agreeable to God's 
holy word, and most apt to procure and 
preserve the peace of the church at home, 
and nearer agreement with the Church 
of Scotland and other Reformed churches 
nbroad, to be settled in this church in 
stead and place of the present church 
go~ern?lent by archbishops, bishops, &c., 
wh1c~ 1s resolved to be taken away; and 
t.ouchmg and concerning the directory of 
worship or Liturgy hereafter to be in the 
church." This order produced the As
se~bly's Directory for Pnblic Worship, 
which was submitted to parliament on 
the . 20th of April, 1644; and their C?n
fess1on of Faith, the first part of whwh 
w:as laid before parliament in the begin
mng of October, 1646, and the remainde;r 
0~ the 26th of November in the same 

year. Their Shorter Catechism was pre
sented to the House of Commons on the 
5th of November, 1647; their Larger 
Catechism on the 15th of September, 
1648. The other publications of the As
sembly were only of temporary import
ance, such as admonitory a1ldresses to the 
parliament and the nation, letters to 
foreign churches, and some controversial 
tracts. What are called their Annota
tions on the Bible did not proceed from 
the Assembly, but from several members 
of the Assembly and other clergymen 
nominated by a committee of parliament, 
to whom the business had been intrusted. 

The Directory of Public Worship was 
approved of and ratified by the General 
Assembly of the Church of Scotland held 
at Edinburgh in February, 1645; the 
Confession of Faith, by that held in Au
gust, 1647 ; the Larger and Shorter Ca
techisms, by that held in July, 16.i,8; and 
these formularies still continue to consti· 
tute the authorized standards of that 
establishment. The Directory of Public 
Worship was ratified by both houses of 
the English parliament on the 2nd of 
October, 1644; and also the doctrinal 
part of the Confession of Faith, with some 
slight verbal alterations, in l\farch, 1648. 
On the 13th of October, 1647, the House 
of Commons passed an order that the 
Presbyterian form of church government 
should be tried for a year; but it was 
never conclusively established in England 
by legislative authority; and even what 
was done by the parliament in partial 
confirmation of the propoS'.11~ of the W ~st
minster Assembly of D1vmes, havrng 
been done without the royal assent, was 
all regarded as of .no validity. at the 
Restoration, upon whwh e!ent episcopacy 
resumed its authority without any act 
being passed to that effect. • . 

It is remarkable that there 1s not m 
existence as far as is known, any com
plete acc~nnt of the procee~i,ngs o~ the 
Westminster Assembly of D1vmes, either 
printed or in manuscript. The official 
record is commonly supposed to have 
perished in the fire of London. Thr~ 
volumes of notes by Dr. Thomas G<?<X1wm 
are preserved iu Dr. Williams's Library, 
London · and two volumes by Geo~ge
Gillespi~ in the Advocate's Library, Edin

http:propoS'.11
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blll'gh. Baillie's Letters, however, con
tain very full details of what was done 
during the period of his attendance; and 
a Joumal kept by Lightfoot has also been 
printed. Much information is to be fonnd 
scattered in various works, such as Reid's 
•Memoirs of the "\\restminster Divines;' 
Orme's 'Life of Owen;' and especially 
1'\eal's 'History of the Puritans.' The 
only work that has appeared professing 
to be a • History of the Westminster As
sembly of Divines' is a 12mo. volume, of 
390 pages, with that title, by the Rev. 
W. l\I. Hetherington, then minister of 
Torphichen, published at Edinburgh in 
the year 1843. The reader is referred 
for a further account of the sources of 
information on the subject to Mr. He
therington's Preface, and to a note on 
p. 521 of Aiton's •Life and Times of 
Alexander Henderson,' 8vo., Edinburgh, 
1836. ' 
. WHIG. Different accounts are given 
of the origin of this word. Burnet, in 
his 'History of his Own Time' (i. 43), 
under the year 1648, says, " The south
west counties of Scotland have seldom 
corn enough to serve them round the 
year; and the northern parts producing 
more than they need, those in the west 
came in the summer to buy at Leith the 
stores that came from the north; and 
from a word wl1iggam, used in driving 
their horses, all that drove were called 
wltiggamors and shorter the whiggs. Now, 
in that year, after the news came down 
of Duke Hamilton's defeat, the ministers 
animated their people to rise and march 
to Edinburgh; and they came up march
ing on the head of their parishes, with an 
unheard of fury, praying and preaching 
all the way as they came. The Marquis 
of Argyle and his party came and bearded 
them, they being about 6000. This was 
called the whiggamors' inroad; and ever 
after that all that opposed the court came 
in contempt to be called whiggs; and 
from Scotland the word was brought into 
England, where it is now one of our un
happy terms of distinction." 
. Whig has long been the name of the 
one of the two great political parties in 
the state; the other is Tory. [ToRY.] 
The Whigs of the last century and a half 
are. generally viewed as the representa

tives of the friends of reform or change 
in the antient constitution of the country, 
ever since the popular element became 
active in the legislature, whether they 
were called puritans, non-conformists, 
round-heads, covenanters, or by any other 
name. Down to the Revolution of IGSS 
the object of this reform party was'to 
make such change ; since that event, at 
least till recently, it has principally been 
to maintain the change then made. Of 
course, however, this party, like all other 
parties, has both shifted or modified its 
professions, principles, and modes of 
action within certain limits from time to 
time, in conformity with the variatio~ of 
circumstances, and has st-ldom been with
out several shades of opinion among the 
persons belonging to it in the same age. 
These differences have been sometimesless, 
sometimes more distinctive; at o~e time re
ferring to matters of apparently mere tem
porary policy, as was thought to be the 
case when the Whigs of the last age, soon 
after the breaking out of the French revo
lution, split into two sections, which came 
to be known as the Old and the New 
Whigs ; at another, seeming to in~olve 
so fundamental a discordance of ultimate 
views and objects, if not of first princi· 
ples, as perhaps to make it expedient for 
one extreme of the party to drop t~e. 
name of Whig altogether, and to call it
self something else, as we have seen t.he 
Radicals do in our own day. All parties 
in politics indeed are liable to be thus 
drawn or forced to shift their ground 
from time to time ; even that party whose 
general object is to resist change and to 
preserve what exists, although it has no 
doubt a more definite course marked o~t 
for it than the opposite party, must st!ll 
often, as Burke expresses it, vary• its 
means to secure the unity of its end\ be
sides, upon no principles will pre~1sely 
the same objects seem the most des1:able 
or important at all times. But the mno
vating party, or party of the ll'!'overnent, 
is more especially subject to t~1s chan~e 
of views, aims, and character: 1t ~a~, P1°: 
perly speaking, have no fixed pnuc1ples, 
as soon as it begins to assume or profess 
such, it loses its true character and real!Y 
passes into its opposite. Accordingly, 111 

point of fact, much of what was once 
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Whiggism has now become Toryism or 
Conservatism, the changes in the cousti
tutiou which were formerly souo-ht for 
being now attained; and, on th~ other 
hand, as new objects have presented them
selves to it, Whiggism has, in so far as it 
retains its proper character, put on new 
aspects, and even taken to itself new 
names. 

WIFE ; HUSBAND and WIFE. 
~Iany of the legal incidents of the rela
t10n of husband and wife, or, as they are 
called in our law books, Baron and Peme, 
have been already noticed: the mode 
of contracting the relation under MAR
RUGE, and of dissolving it, under DI
voacE; the provision for the wife out of 
her husband's real estates, made by the 
common law and modified by statnte, is 
treated of under DowER; and the right 
of the husband to a life interest in his 
wife's estates of inheritance if he sur
vives her and has had by her a child 
capable of inheriting, under CouRTESY oF 
ENGLAND; the provision which may be 
made. for the husband, the wife, and the 
offsprmg of the marriage belongs to the 
subJects of Settlement and J ointure . and 
the nature of the property which. the' wife 
may have independently of her husband 
h~longs to the subjects of Paraphernalia,
P1~-money, and Separate Property. The 
article PARENT AND CHILD shows the 
relation of both parents to the children of 
the marriage. 
• The common law treats the wife (whom 
it calls a feme covert and her condition 
eoverture) as subject to the husband and 
permits him to exercise over her re~son· 
able restraint; but the wife may obtaiu 
security that the husband shall keep the 
peace towards her and also the husband 
may have it ao-ai;st the wife The hus
hand and wife ~re in some respects !en-ally 
one person. Hence a wife cannot sue 
separately from her husband for injuries 
done to her or her property or be sued 

conformity, though execution will issue 
against the wife alone. For injuries to 
the wife's person or property the remedy 
is by a joint action. They cannot cou
tract with or sue one another; and com
pacts made between them and all debts 
contracted towards each other when single 
(except contracts made in consideration 
and contemplation of marriage) are made 
void hy their union. This rule docs not, 
however, apply to debts due from the 
husband to the wife in a representative 
character as administratrix or executrix. 
They cannot directly make grants one to 
another to take effoct during the joint 
lives; nor can the wife, except in the ex
ercise of a power, devise lauds to her 
husband or to any other person unless 
(as it is said) by the custom of London 
and York; but the husband may devise 
or bequeath to his wife property to be en
joyed by her after his death. They cau
not give evidence touching one another 
in civil matters, with this exception, that 
under the 6 Geo. IV. c. 16, s. 37, a bauk
rupt's wife may be examined tonching 
the estate of her husband, and she is.sub
ject to the usual penalties if sh~ ~up
presses or falsifies facts. In crm;nnal 
prosecutions for injuries done by either 
party to the person of t~e other, -~he 
injured party may be a witness. \\ ith 
the person of his wife the husband takes 
the liability to her debts contracted before 
marriarre · but those debts are only re
coverable' durin"' the wife's life. If she 
dies before him, he is relieved from that 
responsibility, whatever fortune he may 
have had wit~ her, except that he must 
apply to the discharge of sue~ de_b~ anl 
assets which he acqmres .as h.15 wife 5 aed 
ministrator. As the wife 15 snppfs f 
to be under the perpetufal contro ~ 
her husband, she is free rom rdsponsd 
bility for offences sh~;t .of ~uf er ~~e 
treason committed ~t !s u:sug~?n-h' 
evidence of that mshga ti~n . t;!m~ 

alone for debts unless her h~sbaud shall Ipresence during the comimsswnll od eds 
h b' d ' · 1 fii ce. For the same reason a e 

ave a ~nre or been bamshed the ream; Io en - ·u unless by virtue 
or unless where she is separated fro~ him executed by 1.ier ar~ovo~e'r or under the 
and has represented herself as a smgle of powers givent · solemnities the ob
~om:in, or where, by particular custo~s, ~uarare~. 0l .ce;0a:~sure her free agency. 

e is permitted to trade alone, as 1n : Ject .0 w. ~c is a woman of her property 
London; but even here the husband A dispositwn by t of a treaty for 
should be joined as defendant by way of after the commenceroen 

5 
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marriage, without the privity and con
currence of her intended husband, is con
sidered by courts of equity to be fraudu
lent, and will be set aside after the mar
riage; and by the act I Vic. c. 26, passed 
in 1837, a will made before marriage, 
either by a man or a woman, is revoked 
by the subsequent marriage of the party 
who has made it. [WILL AND TESTa
nIENT.] • 

This legal identity cannot be dissolved 
by any voluntary act of the parties. Con
sequently no deed of separation, unless it 
contains an immediate and certain pro
vision for the wife, and no advertisement 
or other public notice will relieve a hus
band from the liability to provide his 
wife with necessaries fitting to her rank 
in life (the question of fitness being de
cided by a jury), or from the duty of 
paying the debts contracted for such ne
cessaries, if she has been driven from his 
house by his misconduct. On the other 
band, a wife cannot recover at law from 
her husband from whom she lives apart 
any allowance which he has contracted 
with herself to pay her in consideration 
of the separation, if he desires that their 
union should be renewed. A deed of 
separation is not a sufficient answer to a 
suit promoted by either party for restitu
tion of conjugal rights ; nor is it an an
swer to the charge of adultery committed 
either before or after separation, for 
though " the ecclesiastical court does not 
look upon articles of separation with a 
favourable eye, yet they are not held so 
odious as to be considered a bar to adul
!ery." (Haggard's Consistory Reports, 
1. 143.) 

A divorce can only be obtained by act 
of parliament, as explained in ADUL
TERY and DIVORCE. A separation may 
be obtained by sentence of divorce pro
nounced by the ecclesiastical courts for 
conjugal infidelity or cruelty on the part 
of the husband; but this is not a dissolu
tion of the marriage. 

Considerable difficulty has arisen out 
of the conflict between the law of Eng
land and Scotland, in consequence of 
marriages celebrated in England having 
been dissolved by judicial sentence in 
~otland. Some of the cases are given 
lil Burge's Commentaries, &c. i. 668, &c. 

The sentence of separation relieves the 
husband of his responsibility for his 
wife's debts contracted after the sentence 
is pronounced, or, in case of his wife's 
adultery, contracted after the discovery 
of the adultery and the consequent sepa
ration; for if no separation takes place, 
or if the husband abandons his usual re
sidence to his wife and her paramour, he 
will be liable to debts contracted by her 
with tradesmen who are ignorant of the 
facts. By the common law, also, a hus
band is not liable for the debts of his 
wife contracted after she has quitted his 
house without sufficient cause, and he has 
given particular notice to the tradesmen 
that he will not pay her debts. Nor is 
he liable for debts contracted while she is 
living in open adultery. If the separa
tion is obtained by the wife on account of 
the cruelty or adultery of her husba~d, 
the spiritual court compels him to .mam· 
tain her (if her separate property will not 
enable her to live according to her rank 
in life) by requiring him to make her an 
allowance proportionate to his means. 
(ALDIONY.) 

Thouo-h a woman cannot take by direct 
grant fr~m her husband, she can take by 
a grant made by her husband to trust~s 
for her benefit. She can also acqmre 
lands by descent and by purchase [PUR· 
CHASE]. 

By the common law the husband .ac
quires all the personal property "'.h1ch 
the wife has at the time of the marriage, 
and also all that accrues to her during 
the marriage. He also acquires all h~r 
chattels real or leasehold interests; yet 1f 
a settlement has not been made on her ex· 
pressly in consideration of her fortune, 
those portions of her personal property 
which consist of securities for money or 
beneficial contracts, and her chattels real, 
survive to herself, if the securities have not 
been realised and the chattels real have 
not been aliened, during bis life by her 
husband: a marriage settlement does not 
deprive her of this right with regard to 
things in action acquired subsequentlyt.0 

the execution of the settlement, unless it 
expressly reserves to the husband future 
as well as present personalty. If a hus
band requires the intervention of a co!1rt 
of equity for the purpose of reducmg 



WIFE. [ 905 ] WIFE. 

into possession his wife's property, the 
court will require him to make on her a 
settlement proportionate to the benefit 
which he derives. Usually one half of 
the fund is settled upon the wife and 
children, but the court takes all the 
circumstances into consideration ; espe
cially whether any settlement already 
exists: and it will not grant its aid to the 
wifo who demands a settlement, if she is 
the born subject of a state which gives 
the whole property of the wife to the bus-
band. The adultery of the wife deprives 
her of her equity (unless she has been a 
ward of court married without the con
sent of the court); but her delinquency 
will not induce the court to vest the 
whole of her property in her husband 
because he does not maintain her. The 
court will secure the property for the 
benefit of the survivor and the children. 
On the other hand, in case of the cruelty 
of the husband, or his desertion of his 
wife, the court will award to her and her 
chil~ren not only the whole principal, but 
the mterest of the property in question. 
. The husband is entitled during his 

hfe to the profits of his wife's freehold 
estates of which she is seised at the 
time of marriage or during the coverture. 
By the common law a husband might 
aliene his wife's real estate by feoffment 
or fine, or lease it for her life or that of 
the tenant, and she was left to her re
medy if she survived him, or her heir at 
law had his remedy if the husband sur
viyed: _if they neglected that remedy, the 
ahenat10n by the husband was good; bnt 
by the 32nd Henry VIII. c. 28, the wife 
or her heir may enter and defeat the bus· 
band's act. By that statute the lease of 
!a~ds held by a man in right of his wife, or 
JOmtly with her, is good against husband 
and wife if executed by both ; the lease 
may be for years or for life, but it must 
relate to land usually leased, it must not 
be by anticipation or in consideration of 
a fine; it must reserve a fair yearly rent 
to. the husband and wife and heirs of the 
wife; and the husband is restricted from 
alieuing or discharging the rent for a 
longer term than his own life. If how
ever the wife receives rent after her bus· 
band's death upon any lease of her estate 
improperly granted by him, she confirms • 

that lease. A wife's copyhold estates are 
forfeited to the lord by any such acts of 
her husband as are ruinous to the estate 
(e.g. waste), as destroy the tenure (e.g. an 
attemp: to con;ert it into a freehold), or 
otherwise deprive the lord of his rights, 
as a positive refusal to pay rent or per
for!ll service. But courts of equity will 
relieve the tenant when the forfeiture is 
not wilful or can be compensated. The 
enfranchisement of the wife's copyhold 
estate by the husband does not alter the 
mode of descent, but the estate will go to 
the wife's and not to the hu~band's heirs. 
Husband and wife to whom freehold or 
copyhold lands are given or devised take 
in entireties, and not as joint tenants; they 
are jointly seised, but neither can aliene 
without the consent of the other, and the 
lands will belong to the survivor. 

As to the wife's DowER, see that ar
ticle. 


The Statute of Distributions (22 & 23 
Car. II. c. 10) gives to the widow of an 
intestate husband (if her claim has not 
been barred by settlement) one-third of 
his personal property when there is issue 
of the marriage living, and one-half 
when there is none. But the widow of 
a freeman of the city of London, or of an 
inhabitant of the ecclesiastical province 
of York (excepting the diocese of Ches
ter), if the husband die intestate, leav
ing personal property more than suffi
cient to pay his debts and funeral ex
penses, is entitled to the furniture of her 
bedchamber and" her apparel (widow's0 

chamber), or to 50l. in lieu of it if her 
husband's personalty is worth 20001.; 
then the personal estate is divided into 
three parts, whereof one-third goes to the 
widow one to the children, and one (the 
dead /nan's share) to his administrator. 
Of this last share the widow is entitled 
under the Statute of Distributions, which 
rt'gulates the division of it, to .one-thir.d 
if there is a child, and one-half if there is 
not. The benefit of this custom cannot 
be taken from the widow by any fraudu
lent device, such as a git); by the hus
band to a third party wh~lst h.e was at 
the point of death; or a gift with a re
servation that it should only take effect 
after his death. 

ll:Iarriage revokes powers of attorney 
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previously gTante<l by the wife, and dis
ables her from granting them ; but it 
does not disable her from accepting such 
a power, or from acting on one granted 
to her before coverture. She may also 
be attorney for her husband. She can be
queath her personal estate by will under 
a power. 

The separation of husband and wife, 
and the effect of deeds made by them 
either in consequence or in contemplation 
of such an event involves many difficult 
questions. The ecclesiastical courts con
sider all dee<ls of separation an<l all cove
nants in the nature of such deeds to be 
void. The courts of law, however, not 
only have supporte<l such deeds against 
the husband, but have euforced a cove
nant made by him with his wife's trustees 
to pay her an annuity as a separate main
tenance in the event of their future sepa
ration, with the approbation of the ti'us
tees. 'Vhether such a covenant would now 
be supported by the courts of law is very 
doubtful. In order to render a deed of 
separation valid, it ought to be made by 
the husband and wife, with trustees for 
the wife, and any provision made in it by 
the husband ought to be for a valid con
sideration, such as a covenant on the part 
of the trustees to relieve the husoaud from 
the wife's debts or maintenance; the 
cruelty, or adultery, or desertion of the 
husband is a consideration, because the 
wife might have sued him in the ecclesi
astical courts, and obtained alimony. l:lut 
courts of equity will not interfere to en
force such deeds, though by a strange 
inconsistency they will enforce the hus
band's covenant for a separate mainte
nance if made through the intervention 
of trustees, and indeed in certain rare 
cases if made between the husband and 
wife alone. Nor is the adultery of. the 
wife a sufficient answer to her claim to 
the separate maintenance. It is doubtful 
whether the wife can anticipate or dis
pose of this kind of allowance; the more 
so, because it ceases if the cohabitation 
is renewed, or is on! y prevented by the 
perverseness of the wife. The ecclesias
tical courts permit husband and wife to 
be sued separately. 
~ A queen-regnant is legally a feme sole 

or single woman: and so is a queen-cone 
sort as to property. 

(Roper's Law ef Husband and Wife, 
edited by Jacob.) 

WIFE, ROllIAN. [MARRIAGE.] 
WIFE. (Scot laud). The moveable or 

personal estate of a husband and wife is 
under the administration of the husband; 
according to the phraseology of the law 
it is called "the goods in communion," 
because on the dissolution of the marriage 
by the death of either party, it falls to be 
so divided that if there be issue of the 
marriage a third, and if there be no issue 
a half, goes to the nearest of kin or to the 
li:gatees of the deceased, whether hus· 
band or wife, the remainder being the 
property of the survivor. During the 
<'Ontinuance of the marriage the hus· 
band's right, as administrator, is in all 
respects equivalent to the right of a pro
prietor; and whether the common pro
perty has been acquired by himself or ~y 
the wife, it is entirely at his disposal, ID 
so far as that disposal is intended to have 
effect durino- his lifetime. His right of

0 

bequeathing it is limited by the Scottish 
law of succession. [WILL.] As the ~us
band has the administration of the wife's 
property, he is responsible not only to the 
extent of the goods in communion, but 
personally, for the wife's obligations. 
whether contracted before or after mar· 
riage. Action agains~ a ~ife _for d~bts 
contracted before marriage is laid agamst 
herself, but her husband is cited as _ad· 
ministrator of the goods in commum?n, 
and while all "diligence" or execution 
for attaching property falls on the goods 
in communion, he is liable to whatever 
execution may proceed agaiust the per· 
son. In case of the dissolution of !1'e 
marriage before execution, the exe~utio~ 
will proceed only against th~ portwn 
the goods in communion winch falls ID 
the share of the wife or to her represen· 
tative& and will not lie against the perd 
son of the husband. No suit can be raise 
ao-ainst a married woman unless the h~· 
b~nd has been made a party; The wiie 
cannot of herself enter into a contra~! 
exigible by execution against the goo s 
in communion and the perso~ of h~r bus· 
band unless in certain cases m w h1ch by 
geue;al law or by practice she holds llll 
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agency. To this effect she is praeposita jurious on the part of the husband, will 
negotiis domesticis, and whatever debts justify a judicial separation at the snit of 
she incurs for household purposes are the wife. That the husband insisted on 
debts against the husband. The husband retaining a servant with -whom he had 
may discharge himself from debts so in- held an illicit intercourse before the mar· 
curred, by suing out an "inhibition" riage was held a ground of judicial se· 
against her in the Court of Session. The paration. (Letham v. Letbam, 8th March, 
sphere of her authority may be enlarged 1823, 2 S. D, 28~.) In judicial separa
by her husband intrusting to her the tions at the instance of the wife, an ali· 
management of any department of busi- mentary allowance is awarded to her 
ness,_ and she will then, as ostensibly au- against the husband, proportioned to his 
thonzed to represent him in the transac-1 means. When a husband abandons his 
lions' relating to the business, render him wife, an alimentary allowance will be 
responsible for the performance of her awarded to her without a judicial separa· 
acts, as a principal is ·responsible for tion. A voluntary separation may take 
those of his al)ent. A wife's agency will place by mutual agreement, but !n such a 
not extend, without special authority to case an alimentary allowance will not be 
the bo~rowing of money. ' awarded unless it has been stipulated ~or. 
~entable property (a term nearly It is in a wife's power, howev~r, notw1th· 

eqmvalent to that of real property in standing a voluntary separat10n, to. sue 
England) belongino- to either party is in for judicial separation if the prev10us 
the administration ~f the husband. He conduct of the husband towards her would 
can? however, grant no .lease of his wife's justify it, and thus obtain an awa;d ?f 
~entab]e property, to last beyon<l his own alimony. The husband w~ose wife is 
life, without her concurrence. On the either judicially or voluntanly separated 
oth~r hand, from the date of the procla- from him ceases to be responsible for the 
matio~ of the banns, all deeds granted by debts incurred by her alter the date ?f 
the wife are null if they do not bear the the separation. Her own property IS 

h~s?and's concurrence. His right of ad· liable to execution for her obligations. 
~1mstration, inclu<ling the necessity for but not her person, unles~ her ~usband 
his concurrence in the wife's dee<ls, may be living out of Scotland, m_which case 
~excluded, either generally or in rela- it has been decided that a wife t;an.sact· 
tion to some particular estate. The for- ing business on her own account is liable 

~er ~an only take place by his resirrning to diligence against her person, or _arrest 

his Jus mariti in an antcnuptial co~tract an<l imprisonment. (Orme 11• Diffors, 

of marriage; the latter may be accom- 30th November, 1833, 12 S. ]). 149·)

~lished by the special exclusion of the The husbaud has the uncontrolled ~us

Jus mariti in the title of any estate con- tody of the children of the mam~ge 

veyed to the wife. Every deed executed during pupillarity. '!he court .of s~ssilin 

by a wife is presumed to have been exe- will interfere for thell' protectwn m ~ 

cuted under the coercion of her husband case of their personal ill-usage, ortho 


d · ' · · but not on e an is reducible as a deed executed under danger of conta~mation, . " settled 
t~e effect of force and fear unless the ground of a spec~al estate hem., 
wife ratify it by oath before; marristrate. on a child by a thll'd party. . b 
On occasion of the ratification ~ot only On the dissolution of a marriage . Y 
must the husband be absent, but the act the death of either p~rty!ba~ an~r;~r 
of ratification must bear that he was so. question to that of the distn nu.on ° e 

A separation of m~rried parties may property is, whether the marna~e w~s 
take J· · . . . . t. A permanent marnage IPace either by Judicial mterference perman.en d :ti ar aud part 
0~ voluntary contract. Actions of judi- one which has last~ or l~vfne" child has ct! se~aration proceed before the court of a day, or t ;;hich a of di~olution by
? sess15Jn, which in such cases exercises been born. n. e cas~ ermanent there 
its cons1storial jurisdiction as succeeding death of~ marriage no/ and the pro?the commissary court. Personal vio- is a question of a~co~n 1~g~early as cir· 
ence or acts physically or morally in- perty of the parties is, 
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WILL AND TESTA~IENT. [ 908] WILL AND TESTA~IENT. 

cumstances will permit, so distributed as 
it would have been had no marriage be
tween them been solemnized. In tlie case 
of a permanent marriage, the moveable 
property is divided a.5 above stated, the 
survivor getting a half, if there is uo 
issue, and a third if there is issue. Of 
any real property in which a wife dies in
feft, if there has been a living child born 
of the marriage, and if there is no sur
viving issue of the wife by a former mar
riage, the widower enjoys the life-reut 
use : this is called " the courtesy of Scot
land." A widow enjoys the life-rent of 
one-third part of the lands over which 
her husband has died infeft, by way of 
"Terce." The distribution of the pro
perty, personal or heritable, may be other
wise arranged by antenuptial contract, or 
equivalents to ·the property to which a 
party would succeed may be made by the 
settlements o( the deceased. 

On the dissolution of marriage by di
vorce [DrvoRcE], the offending party 
forfeits whatever provisions, legal or 
conventional, he or she might be entitled 
to from the marriage : and the innocent 
party, at whose instance the suit ofdivorce 
is brought, retains whatever benefits, 
legal or conventional, he or she may 
have become entitled to by the marriage. 
It follows, that when the divorce proceeds 
at the suit of the wife, she obtains, at the 
date of the decree of divorce, the pro
visions which, as above, she would be 
entitled to on the death of her husband ; 
and that, on the other hand, if the suit be 
at the instance of the husband, the wife 
not only loses her right to such provisions, 
but forfeits to the husband whatever pro
perty she may have brought into the 
goods in communion. • 

WILL AND TE::iTAMENT. Before 
the passing of the 32 Hen. VIII. c. 7, 
commonly called the Statute of Wills, 
and ,,the 34 & 35 of Henry VIII. c. 5, 
there was no general testamentary power 
of freehold land in England, but the 
power of making a will of personal pro
perty, appears to have existed from the 
earliest period. Yet this power did not 
originally extend to the whole of a man's 
personal estate; but a man's goods, after 
paying his debts and funeral expenses, 
were divisible into three equal parts, one 

of which went to his children, another to 
his wife, and the third was at his own dis
posal. Ifhe had no wife or no children, 
he might bequeath one half, and if he 
had neither wife nor children, the whole 
was disposable by will (2 Bl. Comm., 
492 ; Fitzherbert, Nat. Brev., 122). 
The law however was gradually altered 
in other parts of England, and in the 
province of York, the principality of 
Wales, and in the city of London more 
lately by statute, so as to give a man the 
power of bequeathing the whole of his 
personal property. At present by the 
I Viet. c. 26, for the amendment of the 
law with respect to wills (whereby the 
former statutes there enumerated with 
respect to wills are repealed, except so 
far as the same acts or any of them re
spectively relate to any wills of estates 
pur autre vie to which this act does not 
extend), it is enacted that it shall be law
ful for every person to devise, bequeath, 
and dispose of, by his will, executed as 
required by that act, all real and personal 
estate which he shall be entitled to either 
at law or in eqnity at the time of ~is 
death. Great alterations have been m· 
trodnced into the Jaw of wills by this 
statute; but as it does not extend to any 
will made before the !st of January, 183~, 
it is necessary to consider the law as it 
stood previous to the act. 
,. In general all persons are capable of 
disposing by will of both re~! and per
sonal estate who have sufficient under
standing. The power of the king to 
make a will is defined by the 39 & 40 
Geo. III. c. 88, s. 10. By the former 
statute of wills, married women, pe_rs?ns 
within the age of twenty-one years, 1d10ts 
and persons of nonsane m:mory~ were 
declared incapable of makmg wills of 
real estate. These disabilities also ap
plied to a bequest of personal. estate, 
except that infants of a certam age, 
namely, males of fourteen an_d females 
of twelve might dispose, by will, of per• 
sonalty; and that by the 12 Car. ~I. c. 
21, s. 8, a fathernnder twenty-onenught, 
by a will attested by two witnesses, ap
point guardians to his children. ,.But, by 
the second section of the new '' ills Act, 
no will made by any person under the 
age of twenty-one years is valid ; nod no 
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will made by any married woman is 
valid, exept such a will as might have 
been made by a married woman before 
the passing of the new act. The dis
ability of a married woman is not abso
lute. She may make a will of her per
sonal property if her husband consents 
to that particular will, and it will be 
operative if he survive her. The va
lidity of a lunatic's will depends upon 
the state of his mind at the time of 
making it. Persons born deaf and dumb 
are presumed to be incapable of making 
a will, bnt the presumption may be 
rebutted by evidence. Blindness and 
deafness alone do not produce incapacity. 
D~vises :of lands by aliens are at least 
v01dable, the crown being entitled, after 
office found, to , seize them in the hands 
of the devisee, as it might have done in 
those of the alien during his life. 

Previously to the late act the general 
~ower of testators was subject to excep
tions. Customary freeholds and copy
holds were not within the Statute of\Yills, 
and therefore, unless where devisable 
by special custom, could in general be 
passed on! y by means of a surrender to 
the use of a will. By the 55 Geo. III. 
c. 192, the want of a surrender was sup
plied in cases where it was a mere form, 
but the act :did not apply to cases where 
there was no custom to surrender to the 
use of a will, nor to what are called cus· 
tomary freeholds. A devisee or surren
deree ofcopyholds could. not devise before 
admittance, though an heir-at-law might. 
Conditions were not devisable, nor were 
;ights of entry or action, nor contingent 
mterests when the person to be entitled 
was not ascertained: lands acquired. after 
the execution of the will also did. not 
pass by it; but by section 3of1 Viet. c. 26, 
the power of disposition by will extends 
to all real and personal estate, and to all 
estates, interests, and rights to which the 
!~stator may be entitled at the time of 
his death, though acquired subsequently 
to the execution of his will. There is no 
restriction as to the persons to whom de
vises or bequests may be made except 
under the 34 & 35 Hen. VIII. c. 5, 
which forbids devises of lands to bodies 
po!itic and corporate. .Exceptions to 
this statute have been mtroduced. by 

the 43 Geo. III. c. lOi, and 4.'3 Geo. 
III. c. 108, which authorize devises of 
lands to the governors of Queen Anne's 
Bounty, and for the erection or repair of 
churches or chapels, the enlargement of 
churchyards or of the residence or glebe 
for ministers of the Church of England. 
Alienage cannot be properly called an 
incapacity to take by devise, as the de
vised ;lands remain in the alien till office 
found, when they vest in the crown. By 
the 9 Geo. II. c. 36, no lands or personal 
estate to be laid out in the purchase of or 
charged on land can be given to any cha
ritable use by way of devise. [ illoRT
MAIN.] By the 40 Geo. III. c. 98, no 
disposition of property can be made by 
will or otherwise, so as to accumulate the 
income for a longer period than for 
twenty-one years after the death of the 
settlor, or during certain minorities [Ac
CUMULATION]; and by what is called the 
rule against perpetuities. no property can 
be settled by deed or will so as to be in
alienable for more than a life or lives in 
being, and twenty-one years afterwards. 

Before the 1 Viet. c. 26 wills of per
sonal estate might even be nnncupative, 
that is to say, might be declared by the 
testator without writing before witnesses, 
provided they were made in conformity 
with the directions contained in the 19th 
section of the Statute of Frauds (29 Car. 
II. c. 3). A will of freehold lands of 
inheritance was required to be executed 
in the manner prescribed by the 5th sec-. 
tion of the Statute of Frauds, which 
required it to be signed by the party de
vising, or by some other person in his 
presence and. by his express direction, 
and to be attested. and. subscribed in the 
presence of the devisor by three or more 
credible witnesses. The term "credible," 
which gave rise to much discussion under 
the old law, is omitted in the new act, 
and it is enacted in the 14th section that 
no will is to be void. on account of the 
incompetency of any attesting witness. 
By the 15th section gifts to attesting wit
nesses or their wives or husbands are 
declared void. This is an extension of 
the 25 Geo. II. c. 26, w_hich rela!ed only 
to wills which at that time reqmred the 
attestation of witnesoes, that is to say, to 
wills of real estate. The word.s as to 
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wives or husbands are new. The signa
ture of the testator was not required for 
tht> validity of a will of personalty or of 
copyholds, whether the instrument was in 
his own hand-writing or in that of an
other. But by the 9th section of 1 Viet. 
c. 26, no will, whether of real or personal 
estate; is to be valid unless it be in writ
ing, and signed at the foot or end by the 
testator or by some person in his presence 
and by his direction; and such signature 
must be made or acknowledged by the 
testator in the presence of two or more 
witnesses present at the same time, and 
such witnesses must attest and subscribe 
the will in the presence of the testator, 
but no particular form of attestation is 
necessary. Section 10 enacts that all 
appointments made by will are to be exe
cuted in the manner above prescribed, 
and are to be valid when so executed 
notwithstanding the nonobservance of any 
other ceremonies required by the power 
under which the appointment is made. 
By the 11th and l:lth sections, it is de
clared that the act is not to affect the 
wills of soldiers on actual service or of 
mariners at sea, which are to remain sub
ject to the particular provisions made 
respecting them by the 11 Geo. IV. and 
1 Wm. IV. c. 20. Questions formerly: 
arose as to what was a publication of a 
will, but section 13 of 1 Viet. c. 26 enacts 
that no other publication shall be requi
site than execution in the manner pre
scribed. 

It is the rule in England, that a will of 
lands is regulated by the law of the 
country in which the lands are. The 
place where and the language in which 
such a will is written are unimportant: 
the locality of the lands is the only point 
to be considered. A will made in .France 
and written in French, of lands in Eng
land, must contain expressions which 
when translated into English would pro
perly designate the lauds in question, and 
must be executed according to the forms 
required by the English law. Lands in 
England which belong to an English sub
ject domiciled abroad and dying intes
tate, will descend according to the Eng
lish law. With respect to personalty, on 
the other hand, in eases both: of testacy 
and intestacy, the law is different. If a 

13ritish subject becomes domiciled abroad, 
the law of his domicile at the time o{ 
his death is the rule which the English 
courts follow in determining the validity 
of his will and administering his personal 
property in England, and vice versa in 
the case of a foreigner dying domiciled 
in England. Cases sometimes arise in 
which it is difficult to determine what 
was the domicile at the time of the death 
of the party, and consequently what rule 
is to be followed in the distribution of 
his personal estate. If an Englishman 
domiciled abroad has real property in 
England, he ought, on account of the 
difference of the doctrine with respect to 
real and personal property, to make two 
wills, one duly executed according to the 
Euglish law for devising his real estate, 
and another framed according to the la~ 
of his domicile for the disposal of his 
personal property. 

A will is a revocable instrument. It 
was an established rule of Jaw that the 
will of a feme sole was revoked by her 
marria<>e but marriage alone was not 
couside~e'd a revocation of the will of a 
man· thou<>h marria<>e and the birth of 
a chi'ld, wh~m the will would disiuheri4 
conjointly were admitted by the courts to 
have that effect, on the ground that these 
circumstances together produced such ~ 
change in the testator's situation, that it 
could not be presumed he c?uld intend 
any previous disposition of his p1:operty 
to continue unchanged. By section 18 
of the new act every will made by a man 
or woman is revoked by marriage, excep} 
a will made in exercise of a power o 
appointment when the real or person~! 
estate thereby appointed would not, ~n 
default of appointment, pass to the ~eir, 
personal representative, or next of km. of 
the appointor. And by the I 9th sect10n 
no will is to be considered as revoked by 
any presumption of intention on the 
ground of an alteration in circnms~n.ce~. 
By the 20th section no will or cod1c1I 1s 
revvcable except as above mention~d, or 
by another will or codicil executed ID t!ie 
manner required by the act, or by a wnt· 
ing declariug an intention to revoke, ~xe· 
cuted in the same manner, or by burmn.gi 
tearing, or otherwise destroying the wil 
by the testator himself, or by some other 

http:burmn.gi
http:circnms~n.ce


WILL AND TESTAMENT. [ 911 ] WILL Al\""D TESTAl\IEXT. 

person in his presence, and by his direc
tion, with intent to revoke. Hy the 2 lst 
section no obliteration, interlineation, or 
other alteration made in any will after 
execution is to have any effect; except in 
so far as the words or eflect of the will 
previous to the alteration cannot be made 
out, unless the alteration be executed as a 
will, such execution to be in the margin 
opposite or near to the alteration, or to a 
memorandum referring to the alteration. 
By the Statute of Frauds witnesses to a 
will were required to sign in the testator's 
presence, but it was' not necessary that he 
should sign in their presence, whereas by 
section 6 of that act a mere revocation in 
writing must have been signed by the 
testator in presence of the witnesses, but 
they were not required to sign in his 
presence. This inconsistenr.y is now re
moved. The 21st section alters the law 

• as to the effect of obliterations where the 
words remain legible, and of cancellation 
by drawing lines across the whole or any 
part of the will. These acts will now he 
of no ef!ect unless properly executed and 
attested. By the 23rd section no convey
ance or other act made or done subse
quently to the execution of a will of real 
or personal estate, except an act of revo
ca_tion, is to prevent the operation of the 
will upon such estate or interest as the 
testator has power to dispose of at the 
t!me of his death: and by the 24th sec
tlOn every will is to be construed with 
reference to the real and personal estate 
comprised in it, so as to take effect as if 
it had been executed immediately before 
the death of the testator, unless a con
trary intention appear on the will. 

Hepublication of a will is in fact a re
execution of it, being a repetition of the 
ceremonies required for its original ·rn
liuity: before the recent act a devise of 
lands could only be republished by signa
ture and attestation by three witnesses, 
while with respect to copy holds and per
sonalty a will might be republished with
out any formal execution, and even by 
the mere parol acts and declarations of the 
testator. 

The 22nd section of the act provides 
that no will or codicil, or any part there
of, which shall have been in any manner 
revoked, shall be revived otherwise than 

by tbe re-execution thereof, or by a codi
cil executed in manner required hy the 
act, and showing an intention to revive 
the same; and when any will or codicil 
which shall be partly and afterwards 
wholly revoked, shall be re.-ived, the re
vival is not to extend to such parts as had 
been revoked before the re,·ocation of 
the whole, unless a contrary intention 
appear. Under the old law, if a second 
will or codicil which re.-oked a former 
will was afterwards cancelled, the first, 
if it had been kept undestroyed, was held 
to be revived. It had previously been 
determined ( 4 Ves., 610) that a subsequent 
codicil, merely for a particular purpose 
and confirming the will in other respects, 
did not amount to a republication of parts 
of the will revoked by a former codicil. 
This section extends the doctrine to the 
case where a will had been first partially 
and afterwards wholly revoked. 

Estates or interests in property created 
by way of executory devise or bequest, 
that is to say, such as are made expectant 
on the determination of prior estates in 
the same property, may he, like atates 
created by way of remainder in a deed, 
either vested or contingent. So far as 
depends upon the nature of the limita
tions themselves, the same rules are in 
general applicable to executory devises 
or bequests as to remainders; but testa
mentary instruments are not construed 
with the same strictness as deeds, and in 
detem1iuing the question of vesting or 
contingency, many considerations, de
pending on expressions in the will or 
other circumstances appearing upon the 
face of it, are admitt<?d as affording pre
sumptions of the intention.of the testator. 
It is impossible here to give any enume
ration of the numerous rules which have 
been laid down ou this subject, and which 
are of course liable to be modified accord
ing to the circumstances of each parti
cular case. It may however be observed 
generally that when a future gift is pre
ceded by a gift of the immediate ~nterest, 
it is to be presumed that the enJoyme?t 
only is postponed, aud that the future gift 
is vested iu interest; whereas when there 
is no gift of the immediate interest, the 
contrary presumption obtains: and again, 
that when the enjoyment of a gift is post

http:intention.of
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poned, not on account of circumstances 
personal to the object of the gift, but with 
a view to the circumstances of the estate, 
the gift is to be presumed vested. With 
respect to pecuniary legacies, some dis
tinctions, borrowed from the civil law, 
are admitted which have no place as to 
real estate. One of these distinctions is 
that where futurity is annexed to the sub
stance of the gift, the vesting is in the 
mean time.suspended.: but where the time 
ofpayment on)y is future, the legacy vests 
immediately. If however the only gift is 
contained in the direction to pay, this case 
is to be regarded as one in which time 
is annexed to the substance of the gift. 
·when a future gift of a principal sum is 
coupled with a gift of the interest in the 
mean time, a strong presumption exists in 
favour of vesting. It is generally consi
dered that a very clear expression of in
tention must exist in order to postpone 
the vesting of residuary bequests, on the 
ground that intestacy may often be the 
consequence of holding them to be con· 
tin gent. 

Great changes have been introduced in 
the Jaw, as to the interpretation of wills 
by the above-mentioned 24th section of 
the act, which declares that wills are to 
be constrned to speak as if they were 
executed immediately before the death of 
the testator, and the six following clauses. 
The 25th section enact~ that, unless a 
contrary iutention appear on the will, a 
residuary devise shall include all estates 
comprised in lapsed and void devises. 
This alters the former law, whereby such 
estates devolved on the heir. The 26th 
clause enacts that a general devise of 
the testator's iands shall include copy
hold and leasehold as well as freehold 
lauds, unless a contrary intention appear. 
This also effects a considerable alteration 
in the law of devises. Formerly neither 
copy holds (unless surrendered to the use 
of the will) nor leaseholds would pass by 
a general devise of lands or other general 
words descriptive of real estate, unless the 
testator had no freehold lands on which 
the devise might operate. Since the statute 
of the 55 Geo. Ill. c. 192, which dispenses 
with the necessity of surrenders in certain 
cases, copyholds stood upon nearly the 
same footing as freehohls, in respect to 

a general devise ; but leaseholds still con• 
tinned subject to the old rule of law. By 
the 27th section, unless a contrary inten· 
tion appear, a general devise of real estate 
and a general bequest of personal estate 
are respectively to include estates and 
property OYer which the testator has a 
general power of appointment. It wa.1 
never considered necessary in the exe
cution of a power of appointing real estate, 
whether general or special, to refer ex· 
pressly to the power. It was sufficient if 
the intention to exercise it appeared from 
a description of the property in the will 
or by other means. If the testator had 
no other lands which answered the de
scri ption, a general devise would have 
been a good execution of the power; but 
it was otherwise if he had any other lands 
which would satisfy the terms of the 
devise. The enactment applies only 
when the testator has a general power' 
of appointment. Where the power is 
limited or special, it seems that the old 
rule of construction will still hold. As 
to personal property the rule was, that 
there must be some reference to the 
power, on the somewhat unsatisfactory 
ground that as any person must be sup
posed possessed of some personalty, there 
was enough to make a general bequest 
operative without reference to the ~ro
perty comprised in the power. \\1th 
respect to devises, it seems that the old 
rule must still prevail where the po~er 
is special or limited. By the 28th section 
a devise of real estate without words of 
limitation is, unless a coutrary intention 
appear by the will, to be construed to pass 
the fee. This clause introduces a very 
considerable alteration of the old Jaw, 
under which in accordance with the 
doctrine that' the heir was not to be dis
inherited by implication, it was settled 
that a devis~ of lands without words of 
limitation c~nforred on the devisee an 
estate for life only, notwithstanding ~e 
appearance of a contrary intention. m 
other parts of the will. The 29th section 
enacts, that in any devise or bequest of 
real or personal estate the words "?1e 
without issue," "die without lca,·mg 
issue," or "have no issue,'' or any oth€r 
words of the like import, shall be _con· 
strued to mean a want or failure of LSsue 
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at the time of the death, and not an in
definite failure of issue, unless a contrary 
intention appear; except in cases where 
such words mean, if no issue described 
in a preceding gift shall be born, or if 
there shall be no issue who shall live to 
attain the age or otherwise answer the 
description required for obtaining a vested 
estate by a preceding gift to such issue. 
Under the old law, when a testator gave 
an estate to A and his heirs, and directed 
that if A died without issue it should go 
to B, though his meaning in most cases 
was that B should have it unless A had 
issue living at the time of his death, the 
word "issue" was held to comprise de
scendants of every degree existing at any 
distance of time, and the consequence 
was, that where the subject of the devise 
was real estate, A took an estate tail and 
acquired the absolute dominion over the 
property, and where it was personalty 
the ulterior disposition to B was void for 
remoteness. 

By the 30th section every devise of 
real estate (not being a right of presen
tation to a church) to a trustee or exe
cutor is to be construed to pass a fee 
simple, unless where a definite term of 
years or an estate of freehold less than 
the fee simple is expressly given to him. 
And by the 31st section trustees under 
an unlimited devise to them, when the 
trust may endure beyond the li'fe of a 
person beneficially entitled for life, are 
to take the fee. When the limitation in 
a will was made to a trustee by way of 
use, he took the legal estate by the ope
ration of the statute of uses, without 
reference to the nature of the trust. But 
in other cases the question was deter
mined by the intention of the testator, 
as collected from the nature of the trust; 
and the trustee was consider~d to take 
only that quantity of estate which the 
exigencies of the trust required. Such 
a rule of construction was obviously of 
very difficult operation, and it was often 
not ea~y to determine in whom the fee 
was vested · at any given period, and 
therefore who were the proper parties to 
deal with the property and to join in a con
veyance of it. The enactments contained 
in the two last· mentioned sections will in a 
great measure remedy this inconvenience. 

VOL. ll, 

It follows from the nature of wills that 
the devises and bequests contained in 
them are liable to failure from the death 
of the devisee or legatee before the tes
tator. This is called the doctrine of 
lapse. It applies equally to devises of 
real estate aud to bequests of personalty. 
It is a general rule that words of limi
tation to heirs or executors superadded 
to a gift have no effect in preventing 
lapse in case of the devisee or legatee 
dying before the testator, for they are 
considered not as words of gift, but 
merely as indicating the legal devolution 
of the property. When the gift is to 
several persons as joint tenants, unless 
all the objects die before the testator, 
there can be no lapse; for as joint tenants 
are each takers of the whole, any one 
existing at the death of the testator will 
be entitled to the whole. The same is 
the case where the gift is to a class, unless 
where the individuals of the class were 
ascertained before the lapse. Two changes 
have been introduced into the law of 
lapse by the new act. The 32nd section 
enacts that devises of estates tail shall 
not lapse, but that where the devisee in 
tail dies during the life-time of the tes
tator, leaving issue, the devise shall take 
effect as if be had died immediately after 
the testator, unless a contrary intention 
appear by the will : and, by the 33rd 
section, gifts to children or other issue 
who sha II die before the testator, having 
issue living at the testator's death are not 
to lapse, but, if no contrary intention 
appear by the will, are to take effect as 
if the persons had died immediately after 
the testator. As a will of personalty 
operated upon all the property of that 
kind belonging to the testator at the time 
of his decease, there could obviously be 
no intestacy with regard to any part of 
the personal estate while there was a 
valid residuary bequest. The same will 
now be true of wills of real estate in 
which there is a valid residuary devise, 
so that there will no longer be room for 
many of the questions that arose as to 
whether the residuary devisee took be
neficially or· as a trustee, ~nd as to the 
devolution of real estate directed to be 
sold. 

If an ambi<raity exists on the face of 
" 3 N 
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a will, or, as it is technically termed, is preventing intestacy. If a man, say9J 

patent, parol evidence cannot be admitted Gains (ii•. 102), bad neither made his 
to remove it, because to admit evidence will at the Calata Comitia nor in pr11
to explain what the will has left uncertain cinctn, and was threatened with sudden 
would be in effect to make a new will death, he transferred, by the form of man· 
by parol. If the ambiguity is not ap- cipatio, his familia, that is, his patri
parent on the face of the will, but arises monium, to a friend, and told him what 
from circumstances disclosed when an to give to each person after bis death: 
attempt is made to carry the will into this was called the testamentum per res 
effect, it may be removed by evidence of et libram, because the transfer was effected 
the same nature.· · by mancipatio. Thus it appears that the 

(Powell On Devises, and .Jarman's tcstamentum per res et libram was a for· 
Notes to Bythewood's Precedents, Wills.) ma! transfer of the property during the 

WILL, ROMAN. A Roman will lifetime of the owner to a person who un· 
was called Testamentum. Testamentum dertook to dispose of it as he was directed. 
was defined by the jurists of the Imperial As it was a substitute for the testament 
period to be "a legal mode of a man's de- made at the Calata Comitia, it is a pro
claring his intention in clue form, to take bable inference that it only differed fro~ 
effect after his death." The person who the testament made at the Cornitia JD 

made such declaration was called Testator. wanting that publidty. The two old 
The power of making a Roman testa- forms of testamentary disposition, adds 

ment only belonged to Roman citizens Gains, fell into disuse, and that per res ~t 
who were sui juris, a rule which excluded libram became the common form. On· 
a great number of persons: those who ginally the formal purchaser of the ~s· 

·were in the power of another, as sons not tator's estate (familiro emptor) occupied 
emancipated, and daughters; impuberes; the place of the heres at a later um~ i 
dumu persons, deaf persons, insane per- when Gains wrote, and long before ~is 
sons, and others; and, as a general rule, time, the old form of testamentary ~~s
ail women. The circumstances under position was retained as to the farn1hre 
which a woman could make a will were emptor, but a heres was appointed by ~he 
peculiar ; and they would require a very will to carry into effect the testator's Ill· 

particular statement. A male of the age teution. The formal purcha~er was only 
·of fourteen years complete, unless under retained out of regard to antient custom, 
some special incapacity, could make a and the institution of a heres became 
valid will. A female, so far as respected necessary to the validity of a will. 
age only, acquired this capacity on the The form of testamentary trans~er pe! 
completion of her twelfth year. res et libram is described by G~ius.(iL 

· Originally Roman citizens made their 104). As in other acts of m~nc1pa11oa, 
wills at Calata Comitia, which were held so in this, there were five w1tnesseft of 
twice a year for this purpose. It is not full legal age (puberes). These re 

·said that these wills were made in writing; witnesses are considered by so~ie mod: 
and it is here assumed that they were writers to be the representatives of ~ 
made at the Calata Comitia only for the five classes of the Roman peopl~, ~n 
purpose of securing the proper evidence that as the original act of manc1pa~ 
of the testator's intention. It has been was rendered valid by the consent of .~ 
maintained by Niebuhr, that wills were five classes, so here it was render~d vah 
made at the Calata Comitia in order that by the presence of the five w1tn~· 
the Gentes might give their consent to In this article it is supposed that ey 
~he testa!11entary disposition, but t~is con- were present ~s witnesses only. '.: d, 
Jecture is not supported by evidence. Written wills, as already observe. 
Wills could also be made in procinctu were not necessary, for neither ·manci· 
that is, by a soldier under arms and i1; I pation uor the institution of a h.eres re· 
presence of the enemy. Another mode ' quired a writing. · But written wills w;{e 
of testamentary disposition was intro- l the common form duri.ug th~ later ,. ~ 
·duced, apparently .for the purpose of. pu\;Ji('an and the lmperml pcnod. \' 1 1
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were written on tablets of wood or wax; 
hence the word "cera" (wax) is often 
used as equivalent to tabula. A Roman 
will was required to be in the Latin lan
guage until A.D. 439, when it was enacted 
that wills might be written in Greek. A 
Roman will in the later periods was 
sealed and signed by the witnesses. The 
sealing consisted in making a mark with 
a ring or something else on the wax, and 
the names were added. The seals and 
names were on the outside, for according 
to the old law there was no occasion for 
the witnesses to know the contents of the 
will. The old practice was for the testator 
to show the will to the witnesses, and to 
call on them to witness that what he so 
presented to them was his will. It was 
not unusual for a man to make several 
copies of his will, and to deposit them in 
some safe keeping. (Dig. 31, tit. I, s. 
47, and the case of a legacy put to Pro
eulus.) Augustus, the emperor, made 
two copies of his will(Sneton., Aug. IOI); 
and also his successor Tiberius (Sueton., 
1'ib. i6). The Vestal Virgins were often 
the keepers of wills, or they were depo
sited in a temple or with a friend. (Tacit. 
Ann. i. 8.) At the opening of the will 
the witnesses or the greater part, if alive 
and on the spot, were present, and after 
acknowledging their signatures the will 
was opened. 

It has been mentioned that in order to 
make a Roman will valid, it must appoint 
or institute a heres. The heres was a 
person who represented the testator, and 
who paid the l~gacies which were left by 
the will. He stood in the place of the 
familiro emptor, or formal purchaser· of 
tl1e property in the old form of will. A 
heres might be appointed in such words 
as follow: "Titius heres e$to," "let Ti

, tius be my heres;" or "Titium heredem 
esse jubeo," "I will Titius to be my 
heres." Generally all Roman citizens 
who ceuld make a will could be heredes; 
but persons could be heredes who could 
not make a will-slaves, for instance, 
and others who were not sui juris. 

Fraud in the case of' wills and other 
instruments was punished by severe pe

' nalties under a Lex Cornelia. · 
, " The development of the Edictal or 
· Pr:x!torbn law at Home introduced a less 

formal kind of will. If there were seven 
proper witnesses and seven seals, and if 
the testator had the power of disposition 
both at the time of making his will and 
at the ·time of his death, the edict dis
pensed "with the ceremony of mancipation 
and gave to the heres or heredes the bo
normn possessio. This mode of testa
mentary disposition existed under the 
Republic, and accordingly a man could 
either make his will by the civil form or 
mancipatio, or he might make it after 
the prrotorian form with seven seals and 
seven witnesses, without any mancipatio. 
The form of testamentary disposition by 
mancipatio was ultimately superseded by 
the more convenient pr::ctorian form. The 
legislation of Justinian required seven 
male witnesses of proper age and due 
legal capacity; and it was sufficient if 
the testator declared his will orally before 
these witnesses. 

A Roman will, as already observed, 
was valid if the testator had a disposing 
power at the time of making his will and 
at the time of his death. It follows that 
his will, though made at any time before 
his death, was sufficient to dispose of all 
the property that he had at the time of 
his death. This,rule of law is now esta
blished in the case of an English will by 
the recent act ( l Viet. c. 2ti) as to real 
property; it always applied in the case of 
an English will to personal property. 
But an English will is valid if the testa
tor subsequently loses his disposing power, 
as for instance if he become insane. A 
Roman will was not valid under such 
circumstances ; and it also became inva
lid in other cases. 

In order to render a Roman will valid, 
it was necessary that the heredes sui or 
a man (his sons and daughters were in 
the class of heredes sui) should either bP. 
appointed heredes or should be expressly 
excluded from the inheritance. A will 
which was illegal at the time of being 
made was testamentum injustum, that is, 
"non jnre factum,'' not made in due legal 
form. A will which was justnm might 
become invalid; it might become ruptum 
(broken) or irritum (ineffectual). 

A second will duly (jure) made ren
dered a former will invalid ( rnptum) ; 
and it was immaterial whether the second 

3N2 
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will took effect or not. If it was duly 
made, it rendered a former will of no 
effect, and if the second will did not take 
effect, the testator died intestate. 

If a testator sustained a capitis dimimi
tio after making his will, that is, if he 
lost any part of his status of a Roman 
citizen which was essential to give him a 
full testamentary power, the will became 
Irritum, inefi"ectual. A prior will might 
become Ruptum by the making of a sub
sequent will; and such subsequent will 
might become lrritmn in various ways; 
for instance, if there was no heres to take 
under the second will. 

Though a will became Ruptum or Irri
tum, and consequently lost all its effect by 
the Jus Civile, it might not be entirely 
without effect. The bonorum possessio 
might be granted by the Prretorian edict, 
if the will was attested by seven wit
nesses, and if the testator had a disposing 
power, though the proper forms required 
by the Jus Civile had not been observed. 

The rule of Roman law which required 
heredes sui to be express! y exheredated 
applied to posthumous children. The 
word Postumus (from which our word 
posthumous has come) simply signified 
" last ;" and a child born after the date of 
his father's will was Postumus. If he 
was born after the father's death he would 
also be born after the date of his father's 
will and consequently would be Postu· 
mus. If a suns heres was born after the 
making of the will, and was not recog
nised as heres or exheredated in due form, 
the will became lluptum. This rule of 
law was thus expressed : "adgnascendo 
rumpitur testamentum." There were 
also cases in which a will might become 
Ruptum by a quasi-adgnatio. 
, A testament was called lnofficiosum 
when it was made in due lega1 form, but 
not "ex officio pietatis." Thus when a 
man did not give the hereditas or a por
tion of it to his own children or to others 
who were near of kin to him, and when 
there was no sufficient reason for passing 
them by, the persons so injured might 
11ave an action called lnofficiosi Querela. 
The persons who could maintain this ac
tion were particularly defined by the 
legislation of Justinian. If the Testa
mentum was declared by the competent 

authorities to be Inofficiosum, it was re· 
scindell to the amount of one-fourth of 
the hereditas, which was distributed 
among the claimants. 

The ground of the lnofficiosi Querela 
is explained by Savig·ny (System des Heu· 
tigen Rum. Recltts, ii. 127, &c.).. When 
the testator in his will passed by persous 
who were his nearest kin, it was presumed 
that such persons had merited the testa· 
tor's disapprobation. If this was not so, 
it was considered that the testator had by 
his will done them a wrong, and the ob
ject of the action was to get redress by 
setting the will aside. Tbe main objec~ 
however, was the establishment of the 
complainant's character, to which the ob
taining of part of the testator·s prope:tY 
was a subsidiary means. The exp1:ess10~ 
Testamentum Inofficiosum occurs m Ci· 
cero and in Quintilian; but it is not 
known when the lnofficiosi Quercia was 
introduced. 

A Homan codicil (Codicilli, for the 
word is not used in the singular number 
till a late period under the Empire) was 
a testamentary disposition, but it had not 
the full effect of a will. A heres coul~ 
not be appointed or ex.heredakd by codi· 
cilli · but codicilli were effectual so far 
as td bind a heres, already appointed by 
a will, to transfer a part or tl1e. ~hole of 
the hereditas to another. Cod1c1ls we.re 
in fact useless unless there was a will 
prior or subsequent, which confirmed 
them either retrospectively or pro~pe: 
tively. (Gains, ii. 270; Di!J. 2V, tit.'' 
s. 8; Pliny, Ep. ii. 16, which bas been 
sometimes misunderstood.) • 

Codicilli were originally mformal 
writings ; it was only necessary to pro~e 
that they were by the testator. 1: e 
later legislation required codicil'.i which 
were in writing to have five w1tnessc~ 
who subscribed their names to the codi
cilli. · ; 

The subject of lloman will~ is of gr~-· 
extent and it involves questions of co 
si<lerable difficulty. The _princi~al ~u; 
thorities have been mentioned 111 !u 
article, to which may be adde~ Ulpiau'. 
Fragmenta, tit. 20; Dig. 28, tit. I,~~·'. 
29, tit. 1, &c.; Cod. 6, tit. 23; Das, .e~ 
tament des Dasu111i11s, Zeitschrijlf. Gfe,c • 
Reclttsw., article by Hudorff on a rag· 
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mentary inscription which contains a 
Roman will. The date of the will is 
A.V.C. 8G2 or A.D. 109, in the twelfth 
year of Trajan. 

WILL. (Scotland.) The right of be
quest in Scotland is confined to moveable 
or personal property. It does not extend 
to heritable or real property-which corn· 
prehends lands and tenements, fixtures, 
those appurtenances of a family mansion 
(such as the pictures, plate, and library) 
which are called "heirship movealiles," 
the machinery in mines and manu
factories, the stock on farms, and every 
description of security or other right 
over any of these kmds of property. 
Settlements. may be made of heritable 
property in the manner which will be 
described below, but it is a principle of 
the greatest importance, and one the 
neglect of which is often productive of 
the most serious consequences, that no 
such settlement can be made in the form 
of a will. All persons of sound mind 
above the age of puberty ( 14 in males, 
and 12 in females) may execute wills; 
and persons under guardianship, as wives 
and minors who have curators may do so 
without the consent of their guardians. 
Until very latdy the will of a bastard 
was ineffectual, and the moveable goods 
of such a person, lapsing to the crown on 
his death, were distributed by a gift in 
exchequer; but this peculiarity has been 
abofohed by 6 & 7 Wm. IV. c. 22. A 
verbal or " nuncupative" will, if uttered 
in the presence of two witnesses who bear 
testimony to it, is valid to the extent of 
a hundred pounds Scots, or Sl. 6s. Sd. 
sterling; and if the bequest should ex
ceed that sum, the legatee may recover 
to the extent of the hundred pounds 
Scots. A will, sufficiently formal in all 
points to prove its terms and its date, 
must be executed in the following man
ner :-The granter's usual signature must 
be given at the end, and, if there be more 
than one sheet, on each sheet: the usual 
practice is to sign each page. Any inter
polation in the margin must have the 
christened name or the initial letter of it 
above, and the surname or its initial 
letter below. He must either sign in the 
presence of, or show and acknowledge 
his subscription to, two witnesses, who 

must be males, above fourteen wars old· 
The witnesses sign the deed at the end, 
each putting after his name the word 
"witness:· The will must terminate with 
"a testing clause," setting forth that the 
granter has signed the deed in presence 
of the witnesses, who are named and so 
designed as to be rlistinguisha hle from 
other persons, at a certain place on a 
certain day. The testing clause must 
contain the name and description of the 
writer of the deed. the number of pages 
it consists of, the number of words written 
in erasure or interlined, and the num her 
of marginal notes. There are some of 
these formalities of which the absence is 
fatal to the deed-others in which it will 
throw the onus probandi on the holder. 

Where the will is holograph, or written 
by the granter himself, it does not require 
to be attested; but if it be not attested, it 
in the first place does not prove itself to 
be holograph, and the statement that it 
is in the handwriting of the granter must 
be proved by extraneous evillence to be 
true; and, secondly, it does not prove its 
own date; and if there be any other com
peting title, it will be presumed to haYe 
been granted at such a time as will give 
th:i.t title the preference. If the party 
cannot write, he can execute a will 
through a notary, who receives authority 
in presence of two subscribing witnesses 
to sign for the testator, and describes the 
transaction in his notarial docquet. A 
clergyman of the Estalilished Church of 
Scotland may act as a notary for the 
signing of a will. It is usual to nominate 
an executor of the will, but it is not 
essential to do so ; and if there be.no one 
named, an executor is supplied by opera
tion of law. Wills executed by persons 
domiciled out of Scotland, if they be ao
cording to the form which would carry 
such property in the place where they 
were executed, will be effectual to convey 
moveable property in Scotland ; but uo 
will whatever be the law of the place 
whe're it is made, can dispose of heritable 
property in Scotland. The last dated 
will is the effectual one, and all others 
are considered as revoked by it in so far 
as they are inconsistent with it. 

The peculiar feature of the law of Scot
land out of which arises the circumstance 
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that heritable or real property cannot be 
bequeathed is, that no deed conveying 
such property is cffectnal unless it be 
expressed in what are called "dispositive 
terms," or terms making over the property 
at the moment of the signing of the deed. 
Thus the terms " I p:rant, convey, and 
make o•er," are sufficient to carry he· 
ritage: but the terms "I leave and be
queath" are not. The peculiarity arose 
t1uring the time when the holder of a fief 
e<mld not part with it to another person 
unless that person were accepted as a 
Tassa! by the feudal superior. A con
veyance not intended to take effect until 
after the cedent's death did not admit of 
the superior's using his privilege, and 
tlie method of creating a settlement of 
landed property was constructed on the 
forms by which the feudal usages were 
gradually adapted to the conveyance of 
land from a seller to a purchaser. A 
deed of settlement relating to landed pro
perty must thus be essentially a con~ 
veyance de prresenti,. but to accomplish 
the purposes of a virtual bequest, the fol· 
lowing methods have been adopted by 
conveyancers:-!, the granter may con
vey to himself, with a "substitution" or 
remainder to his destined successor; 2, 
he may grant a direct conveyance, re
serving to himself the life-rent; 3, he 
may grant such a conveyance, reserving 
power to alter. It is of the nature of a 
conveyance of land that to be effectual, 
deli very of the deed to the assignee, . or 
an equivalent, must have takeii place, 
and thus a settlement of land to be effec
tual after the granter's death must have 
been delivered to the person favoured by 
it, or s<J'Ine one .for his behoof, or must 
have been entered in a public register, 
or must 1:ontain a clause dispensing with 
delivery., The formalities above men
tioned as necessary to the execution within 
Scotland of wills carrying moveables are 
necessary to settlements conveying herit· 
able property in Scotland, but with this 
difference, that in the settlement of herit
11lile property, if the party cannot write, 
the deed must be executed by two notaries 
before four witGesses; and in this case a 
clerg~man cannot act. as notary. To be 
llll eilectual deed, a settlement of landed 
property must also contain authority for 

completing the feudal title to the property, 
and this authority will vary with the 
nature of the holding. When however 
there is an effectually attested deed, con
taining- in clear terms a conveyance de 
prresenti, although the formalities neces
sary for completing the feudal investitnre 
be omitted, and it be thus insufficient of 
itself to carry the estate, it may give li 
right of action to compd the heir-at-law 
to make it over. If the heir-at-law found 
upon the deed, he is by that act bound to 
make good its provisions in favour of all 
other persons. Thus, if the deed be in 
the form of a beq nest, and in itself in· 
capable of carrying heritage, if it convey 
moveable property to the heir which be 
would not have otherwise succeeded to, 
he is bound, if he take advantage of it, 
to fulfil its destination of the heritage. 
No settlement of heritable property to 
the prejudice of the heir-at-law can be 
validly granted on a death-bed. ,Three 
elements are necessary to constiture the 
legal exception of death~bed: !st, t~al 
the granter was ill of the disease of which 
he d-ied when he granted the deed; 2nd, 
that he died within sixty days after exe
cuting it; and, 3rd, that he did not go to 
church, or to a market, unsupported, 
during the sixty days. The act 7 Wm. 
IV. & 1 Viet. c. 26, and the other 
enactments relating to wills in England, 
do not apply to Scotland. · 

WINE AND SPIRIT TRADE. The 
consumption of wine and spirits in the 
United Kingdom amounts in round num
bers to about 28 million gallons, the duty 
on which, about 9,000,000l., is equal to 
above one-sixth of the whole revenue. 
The average. consumption of wine of all 
kinds is about 6 million gallons, though 
in some years it has fallen much bel?w 
this quantity· Of foreio-n and colomal• " . • b t
spirits the annual consumpll?~ 1s a. 0.u 
3,} million gallons; and of llntJs~ spmts 
about 20 million gallons, though m 1.842 
it fdl below this quantity from vario~s 
causes. The stock of wine in bon~ 1~ 
usually equal to two years' con?umptid~; 
in January, 1843, the quantity un 

1bond in the port of London was i,004,34 
gallons, and there were 4,440,246 gagons 
at the outports. At the same d~te ed 
were 6,081,205 gallons of foreign an 
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colonial spirits in bond, of which 3,!i89,6 72 
gallons were in Lon<lon, and 2,491,533 at 
the outports. 

The rate of duty on wines and spirits 
has had great influence on the consump
tion. In l 700 the average consumption 
of wine in England was nearly one gallon 
per hea<l, where as it is now les.~ than a 
fourth of a gallon. Prior to the Methuen 
Treaty the wines consumed in this coun
try were almost entirely the pro<luce of 
France, but although the duty on French 
wines was equalised in 1831, the annual 
consumption only amounts to one gallon 
amongst sixty people. In France the 
consumption of wine is 19 gallons per 
head; and in Holland, with moderate 
duties, the consumption of French wine 
is one gallon per head. Mr. Porter states 
in his ' Progress of the Nation,' that there 
are wines produced in France better 
adapted to the English taste than the 
French wines usually drunk here, and 
that they could be imported at sixpence 
a _bottle without duty. If, as he remarks, 
wmes of fair quality and flavour could 
be sold by retail at one shilling the bottle, 
the consumption would no doubt be very 
large; but the duty alone is at present 
not less than a shilling a bottle, and the 
CQnsequence is that the consumption of 
French wines is chiefly confined to those 
of the first class. But beer is the com
mon <lrink in England, and it would pro

bably continue to be so, if wines were as 
cheap in England as in France. The 
present duty on _all foreign wines is 
5s. 6d. the gallon; the duty on Cape 
wines is 2s. 9d. the gallon. The num
ber of gallons of foreign wines retained 
for home consumption in the year end
ing January 5, 1845, was 6,838,684, of 
which 2,887,501 were Portugal wines, 
2,478,360 were Spanish wines, and 473,789 
were Freneh wines; the rest were Cape, 
Sicilian, and other sorts. As another 
illustration of the effect of high duties in 
checking consumption, it may be stated 
that the duty of. 22s. lOd. on foreign 
spirits was less productive than the duty 
of lls. ld. in 1801; though if the rate 
of consumption had followed the increase 
of population, the duty would have been 
2,465,7671. more than the amount actu
ally received .. The present rates of duty 
on British spirits are from 500 to 600 per 
cent.; on Irish and Scotch corn spirits 
(whisky) about 200 per cent.; aud on 
Irish and Scotch malt spirits (whisky) 
300 per cent. and upwards. By the 
last Tariff (1846) the duty on foreign 
spirits is reduced to l 5s. the gallon; the 
duties on colonial spirits, on home-made 
spirits, and on foreign wines were not 
altered by it. The number of gallons, 
inclu<ling overproof, of foreign an<l colo
nial spirits, of all sorts, retained for home 
consumption, was- . 

Year. England. Scotland. Ireland. United Kingdom. 

1842 3,099,542 71,927 29,546 3,201,015 
1843 3,061,699 71,8:!0. 28,438 3,161,957 

. 1844 3,134,350 78,142 30,114 .•'3,242,606 
1845 3,4.31,614 84,478 33,797 3,549,889 

In the year e~ding January 5, 1845, 
the quantities of foreign and colonial 
spirits retained for home consumption 
were

.Gallons. 

Rum '•· 2,198,592 
l Brandy , 1,023,073 

1-1; " Geneva 14,864 
'· Other sorts 6,071 

3,242,606 

;:;-,·For many years th~ number·of distillers 
m England has not exceeded twelve. In 
1835 · six distillers in London and the 

vicinity paid l,OS0,2021. duty·. out of 
1,420,5251., the total amount of duty paid 
by dii.;tillers in England. The number 
ot" distillers in Scotland in the above year 
was 260, and there were 87 in Ireland; 
but the number of rectifiers in England, 
Scotlan<l, and. Ireland is a proof of the 
different tastes of the people in each 
country. In England, in 1835, there 
were 108 rectifiers, in Scotland l l, and 
in Ireland 19. Very little bran<ly or 
rum is consumed. either in Scotland or 
Ireland, the pure home spirit• without 
any artificial flavouring being preferred. 
Nearly the whole of the spirit distilled 
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iu Eugland passes through the hands of 
the rectifier, who, by the addition of 
various ingredients, produces the com
JlOund called gin ; and above 500,000 
gallons of English spirit are flavoured in 
imitation of French brandy. 

Malt and unmalted grain together are 
used in the l!:nglish distilleries; ~ix
sevenths of the Scotch spirits are made 
from malt, aud the remainder from malt 
and unmalted grain; in Ireland about a 
tenth is from malt, and, with the exception 
of a few hundl'ed gallons from potatoes, 
the remainder is from malt and unmalted 
e;rain. Of the British spirits consumed 

Distillers and rectifiers 
Dealers not retailers . 
Retailers-premises rated 

Under JO/. 

IOl. and under 201. 

20 ,, 25 . 

25 30 . 
30 40 
40 50

" 50 and upwards 

The dealers in foreign wine in the 
same year were as follows:

England. Scotland. Ireland. 
Not being dealers 

in spirits or beer 1,793 28 173 
Dealers in beer but 

not in spirits . 44 31 2!52 
Dealers in wine, 

spirits, and beer 22,ll3 2,800 1,964 

in 1845 the number of gallons made from 
malt only was 6,668,759, the remainder 
( 16,453,8:29) having been made from a 
mixture of malt with uumalted grain. 
The number of gallons made from malt 
only was 5,3G8,69i in Scotland; 71 i,483 
in England; and 582,579 in Il'eland. 
The duty was 7s. IOd. per gallon on Eng· 
lish spirit, 3s. 8d. on Scotch spirit, and 
2s. 8d. on Irish spirit. · 

The nnm ber of persons engaged in the 
various trades of distilling, compoundinl!, 
and retailing spirits, in I 840, was as fol
lows:

England. Scotland. Ireland. 

112106 215 
2,922 452 364 

15,431 10,364 ll,054 

19,692 4,112 3,018 

3,303 321 287 

2,199 Ii8 
 189 

3,684 207 2il 

2,349 85 
 148 

6,022 246 296 


England. Scotland. Ireland. 

Passage vessels 
with retail licences 254 93 

The following table, ~howi.ng t~e con· 
sumption of British spirits m d1ffere~t 
years during the . Rresent cen!u~y, 18 

abridged from vol. m. of Porters Pro
gress of the Nation:' 

England. Scotland. Ireland. United Kingdom. 
galls. galls. galls. galls. 

1802 3,464,380 1, 158,558 4, i 15,098 9,338,036 
1812 3,62~,970 581,524 4,009,301 9,213,i95 
1821 4,125,61G 2,385,495 3,311,462 9,822,573 
1831 7,434,047 5,iOO,fi89 8,710,672 21,845,408 
1838 • 7.9.38,490 6,259,ill 12,296,342 26,486,543 
1841 8,166,985 5,989,905 6,485,443 20,642,333 
1842 7,956,054 5,595,186 5,290,650 18,841,890 
1843 7,724,051 5,593,798 5,546,483 18,864,332 
1844 8,234,440 5,922.948 6,451,137 20,608,525 
1845 9,076,381 6,441,011 7,605,196 23,122,588 \ 

.11;1 1841 the consumption of British 
spmts was at the rate of 0·51 gallons per 
head in England, 2·28 gallons in Scot
land, and 0·80 gallons in Ireland. Be
fore the commencement of the temper

ance movement in Ireland, the rate 0!' 
consumption in that country was !'?~ 
gallons per bead. The quautity of spm 
charged with duty in Ireland fell from . 
12,296,342 gallons, in 1838, to 6,485,443• 

25 
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in 1841, the only change of duty bein"' 
an addition of 5 per cent. The furthe~ 
diminished consumption in 1842-3 is 
partly appareut, as the increase of duty 
~o~ 2~. ~d. ~o 3s. 8d. a gallon led to 
ill!c~t d1st11lat1on. By this addition of a 
shilling a gallon duty, the minister antici
.Pated an increased revenue of 2.50,000l. ; 
mst~ad of which, in the year ending 5th 
Apnl, 1843, there was a pnsitive decrease 
of i3Gll., the quantity of spirits brought 
to charge having fallen to 4,813,045 gal
lons,. or l,il.'i,901 gallons less than in the 
previous year. On the 5th of April, 
}8.4!, th~ number of persons in gaol for 
illicit distillation was 48 · on the same 
day in 1843 the number .:Vas 368. The 
financial mistake was so obvious that, in 
the sessi?n of 1843, an act was passed 
(6 & 7 Viet. c. 49) for returning to the 
old scale of duty. 

The duty on rum from British co
lonies. is 9s. 4d. the gallon. The con
sumption of rum has been declining for 
~any y~ars in England, and is insig
Dificant m Scotland and Ireland. With 
the ~am~ duty in each country the 
contribution per head to the revenue, in 
1841, was ls. 31d. in England, 2;1d. in 
~tlaud, and O~d. in Ireland. In 1831, 
With. nearly the same duty as in 1841 
(9s. mstead of 9s. 4d.), it was 2s. 3d. in 
~ngland, 5~d. in Scotland, and td. in 
rel~nd. The same rate of duty on 

foreign spirits, in l 84l yielded ls. iM· 
per head in England, 5d. in Scotland, 
and OM. in Ireland. The quantity of 
all dcscri ptions of wine consumed in the 
!Inited Kingdom was less in 1841 than 
111 1801. In 1840, ont of 100 gallons, 
th.ere were consumed-of Portugal wines, 
26·7 gallons; Spanish, 46'9; Madeira, 
I ·3; Teneriffe, 0·4; Sicilian, 8· I ; Cape, 
7·7; French, i'4; Hhenish, l 'l, The 
consumption of the wines of Portugal 
was i5 per cent. of the total quantity
haIf a century ago . 
.. (Porter's Progress of the .Nation, vol. 
~i.; .Report ef Commissioners of &cise 

nquiry on Britislt Spirits; Parliament
ary Papers.) 

.·WITNESS. [EVIDENCE.] 

·W.~MAN. The political and. soc~al 
condition of men varies greatly m dif
ferent countries. The condition of 

women also varies greatly, though the 
variations in the condition of women are 
not univerally determined by the social or 
political condition of the men. 

It is sometimes said that the condition 
of women is a kind of index to the degree 
of civilization in any given nation. The 
word civilization is somewhat indefinite, 
but perhaps we nmy understand the pro
position thus: in those countries in ·which 
the social and political conditions of men 
nearly approach one another, the social 
position of the women will also be nearly 
tht; same. Thus in Great Britain and the 
United States of North America the 
social and political condition of men and 
the social condition of women are nearly 
the same. The differences are not worth 
noticing here. 

The diflerence of sex satisfactorily ex
plains the subordinate condition which 
women occupy in a political system. 
Their average strength is below that of 
the male, and those who become mothers 
have all the burden of the child before it 
is born and the chief Jabour of nurturing 
the child after it is born. The con
formation of their body and its general 
more delicate organization disqualify 
them for many of the labours of the male 
sex, but quality them for other la hours of 
a different kind. 

Among some nations the wife is the 
servant of the husband, and is compelled 
to do many things which .the male could 
do better. This happens among some 
savage nations, and is justly considered a 
proof of barbarism; for it implies an 
abuse of power on the part of the male 
and a miscalculation of his own interest. 
Woman is adapted to be a solace to man 
when he is wearied, a help to him in his 
labours, and a companion in his moments 
of relaxation. She increases his happi
ness by co-operating with him in such 
wavs as her strength and the peculiarities 
of "her sex allow, not by labouring as he 
does or can <lo. The condition of women 
in nations called civilized approaches the 
coudition of women in some nations called 
uncivilized, when they join in the.labours 
of the man instead of performrng the 
offices which are peculiarly suited to the 
female. 

The exclusion of women from political 
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power, from tlie discharge of public func
tions, and from many other things that 
can only be done by mingling with men 
out of doors, is nearly universal, and it is 
founded on sufficient reasons. The dif
ference of sex is the cause, and the neces
sary cause, of this almost universal prac
tice. In some nations the principle of 
hereditary succession allows a fomale to 
take in course of descent the regal power 
and title: in some nations females are 
excluded. In a constitutional govern
ment where the administration is con
ducted by responsible agents of her who 
has the regal power and title, there seems 
no reason why a female should not exer
cise the kingly office as well as a male. 
In a monarchy properly so called, where 
the monarch is absolute, the administra
tion of a woman is perhaps more likely 
to be batl than that of a male; though 
the reasons for excluding women from a 
participation in political power generally 
do not apply in their full extent to ex
clude a woman from exercising sovereign 
power. ' 

Married women and unmarried women 
are not in the same condition in any 
country. The married woman by con
senting to live with a man subjects her
self to a control which is very different 
from that of a father or guardian. , The 
purposes of marriage are among others 
the union of the sexes, the consequence 
of which is the procreation of children. 
The husband claims the exclusive pos
sessiou of his wife's person, and obedience 
to his reasonable commands, which in 
general his superior strength enaules him 
to enforce. It is the contlition of married 
women in different countries which is 
comprehended under the term "condition 
of women" rather than that of unmarried 
women; and their condition comprehends 
the power of the lrnsbantl over their per
son, over the childreu of the marriage, 
and over the property which the wife has 
at the time of marriage or may acquire 
during the marriage, In all these matters 
the positive law of different nations varies 
very much. 
, But it would be a great mistake if we 
were to judge of the condition of women 
in :11:Y country simply by viewing the 
positive rules of law as evidence of their 

condition. There are many things in 
the relation of husbaud aucl wife, parent 
and child, for which no positive law has 
ever attempted to provide: these matters 
are governed by the positive morality, that 
is, by the usages and habits of any given 
society. It would not follow that if posi
tive law gave women more power, they 
would also receive more respect and 
tender consideratiou from the stronger 
sex. On the contrary, if the two sexes 
were placed ou the same footing by posi
tive law, so far as it could be done, this 
would contradict the constitution of na· 
ture as indicated by the difforence of sex,. 
and would rather tend to deprive the 
female of the respect and considera~on 
which she receives in most countries., 
There is some mean between the absolute 
subjection of the wife to the husband and 
the perfect equality by law, whichapp~ars 
to he most in harmony with the physical 
differences of sex, and best adapted, to 
maintain a system of positive morality 
that shall conduce to the happiness of 
both. , 

As to unmarried women, so long as 
they are under parental authority, there 
are reasons in the relation of parent and 
child for maintaining the power ?f the 
parent by positive law to a cei:a1n ex· 
tent; and positive morality supplies whlll 
law leaves defective. As women who 
are unmarried expect to ma~ry some 
time, or at least may marry, 1t foilo"'.3 
that in all uations in which any value is 
set on the chastity of women, they are .by 
that very opinion excluded from an a.cuve 
life, which would require them tom~ngle 
freely with the other sex. If a smgle 
woman were a soldier or a sailor, or fol· 
lowed any other occupation which re· 
quired her to mingle with men, she ~ul,~ 
not preserve a reputation for chasll!} > 
and if she did preserve her cbastlty, 
she would not have the credit of it., µ
there are any branches of indnst~y ·111 

which the males and females freely mter'. 
mingle, and there are such, it is a necest 
sary consequence that the opinion of th~ 
chastity of the females must be unfavour. 

116able, and in many cases the opinio~ ll1 t 
be correct. Usage might establish 'ail 
indifference to the chastity of womea, 
and they might still be able .to get hu&
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bands, though generally reputed to be 
unchaste, anu often known to be un
chaste; and such a condition of society, 
arising from other causes than those here 
n;entioned, is described by Herodotus 
(1. 93). Viewed as a portion of the 
positive morality of any nation, such a 
usage is faulty because contradictory to 
the notioJ. of marriage, which implies a 
regulated commerce of the sexes and a 
;ecognised paternity for every child that 
IS born. 

The sexual difference then is the 
!(l'Ol!nd for a separation of males and 
females in many of the labours which are 
essential to the existence and sustenance 
of both. The union of the male and 
fem.a!e in man·iage is a just grouud for 
hmit~ng th.e wifo's legal capacity to do 
certam acts and relieving her from some 
!~gal dntirs, which acts as an unmarried 
woman she mio-ht do, and which duties 
es an unmarrietl woman she mi()'ht owe. 
The Roman system went furth~r, and 
placed unmarried women who were of 
full age and free from parental authority 
under a kind of tutela"e, not with a view 
of limiting their leg~! capacity, but in 
order to save them from fraud. The 
ground of this is in some passages stated 
to ?e the general infirmity of the sex, 
w:h1ch, however, resolves itself into the 
difference of sex, and the consequent 
danger which on that account there is of 
ft woman being overreached. The Roman 
law was here wiser than the English. 

The condition of a married woman in 
~ng!and, Scotland, and in antient Home, 
ts discussed nuder WIFE. The reader 
may collect some information on the con
dition of women in various countries 
from the following work : Labonlave, 
lleclierches sur la Condition Civile et i,o· 
litfque des Femmes, &c., Paris, 1843; but 
this and other works of a like kind must 
be ~ead with caution, if a man would 
avo.i~ making false inferences from the 
positive Jaw of any given country. 

WOODS AND FORESTS. A con
siderable portion of the royal revenue 
~nsisted formerly of the rents and profits 
Cf the crown lands, which comprised 
n~merous lordships and hononrs, together 
With forests and chaces: from the forests 
th: principal source of profit lay in the 

fines or amerciaments levied for offences 
against the Forest Laws. The demesne 
lands which were retained by the king. 
or which came to the crown by forfeiture 
or otherwise, and were farmed out 1x> 
subjects, were originally very extensive; 
but owing to the generosity or the neces
sities of different king!;, so large a part 
ofthem was granted away, that the Houses 
of Parliament frequently interposed in 
order to prevent the total alienation of 
the crown property. William III. had 
used the power of alienation so profnsely, 
that upon the accession of his successor, 
it was enacted (1 Anne, st. l, c. 7) that 
no grant or lease shoult.l be made of any 
crown lands for a longer term than thirty
one years or three lives, except houses, 
&c., which might be let for fifty years. 

By the 2G Geo. III. c. 87, amenued 
by 30 Geo. III. c. 50, Commissioners 
were appointed to inquire into the state 
and condition of the woods, forests, and 
land revenues belonging to the crown. 
l3y the 46 Geo. III. c. 1-12 (altered by 
the 50 Geo. III. c. 65), an ollice of sur
veyor-general of his Majesty's works and 
public builuings was createt.1; but this 
anu some other offices are now incor
porated with that of" the Commissioners 
of her Majesty's Woods, Forests, Land 
ltevenues. Works, and Buildings" (2 
Will. IV. c. l, s. l), who are commonly 
called "the Commissioners of Woods 
and Forests," which office or board owes 
its present permanent shape to the statute 
10 Geo. IV. c. 50 (amenued and extended 
by 2. Will. IV. c. 1; 2 & 3 Will. IV. c. 
112; and 3 & 4 Will. IV. c. 69). 

The Commissioners, who are not to 
exceed three in number, are appointed by 
letters patent (2 Will. IV.c. l, s. 1). They 
are to make a declaration (5 & 6 Will. 
IV. c. G2. s. 2, in lieu of the oath re
quired formerly, 2 Will. IV. c. 1, s. 6) 
that they will faithfully and diligently 
execute the duties of commissioners. 
Their salaries are fixed at 2oool. per 
annum for the chairman or first com
missioner, and 12001. for the other two 
(10 Geo. IV. c. 50, s. 11; 2 Will. IV. 
c. I, s. 7). Only one of them is allowed 
to be a member of the House of Com
mons (2 Will. IV. c. 1, s. 11). . 

Their powers are very large. The 



WOODS AND FORE3TS. [ 924 ] WOODS AKD. FORESTS. 

whole of the possessions (except advow
sons) and laud revenues of the crown in 
England, Ireland (10 Geo. IV. c. 50, s. 
8), and Scotland (2 & 3 Will. IV. c. 
ll2; 3 & 4 Will. IV. c. 69) are under 
their management ; but the property 
therein still remaius in the crown. ( 1 Q. 
B. Rep., 352.) They are rl·quired to 
observe all the orders and directions of 
the Lords of the Treasury touching the 
exercise of their powers ( 2 Will. IV. c. 
I, s. 3). 

The Commissioners have the power of 
appointing and removing various officers, 
such as receivers, surveyors, &c., whose 
salaries however are fixed by the Trea
sury (10 Geo. IV. c. 50, s. 12). They 
may also appoint stewards of the royal 
hundreds and manors to hold courts, and 
different mauerial and forestal officers to 
preserve game, fish, &c. ; and they may 
grant licences to hunt, fish, &c. (IU., 
s. 14). ' 

They are empowered to grant leases 
of any part of the crown possessions for 
thirty-one years (10 Geo. IV. e. 50, s. 
22); or, in case of houses, buildings, &c., 
or building-land, for ninety-nine years 
(Id., s. 23); but this power of leasing 
does not extend to the royal forests in 
England (Id., s. 25),exceptfor the purpose 
of making railroads (Id., s. 97). The 
leases must contain certain specified pro
visions, and the lessees are not be made 
dispunishable for waste, except in leases 
of mines, and at the option of the Com
missioners, in leases for ninety-nine years 
(Id., s. 2i). The leases are to be granted 
at a rack-rent, and no £ue is to be re
served (Id., s. 28), except in building
leases, in which a nominal rent may be 
reserved for the first three years (Id., s. 
80), and a fine mav be taken not ex
ceeding one-third of the rent (Id., s. 31 ). 

They may also sell any part of the 
crown possessions, except the forests (Id., 
s. 34 ), according to a mode pointed out 
(s. 35); and they may also sell rents, or 
manerial or forestal rights, to corpora
tions, or trustees of incapacitated persons, 
who have estates subject thereto (ss. 
89, 40). 

They may exchange or purchase land~, 
&c. (Id., SS. 42, 52, 98). . . ' ' 

:they are declared to be exempt from 

all personal responsibility as to any cove· 
nants or contracts which they may enter 
into in their official character(Id., s. Ii~ 

All deeds relating to lands, &c. leased, 
&c. by the authority of the commissioners 
are required to be inrolled in the office 
of Land Revenue Records and Inrolments 
(10 Geo. IV. c. 50, s. 63; 2 Will. IV. 
c. 1, ss. 16, 18, 21 ), and to be certified 
by the commissioners to parliament (10 
Geo. IV. c. 50, s. 125); and all con
veyances and sales respecting such lands 
are to be free from stamp and auction 
duty (10 Geo. IV. c. 50, ss. 6i, 68.) · · 

The Commissioners are also empowered 
to give certain notices and claims, and to 
authorize entries on land for breach of 
covenant, &c. (IO Geo. IV. c. 50, s. 92), 
and to compound, in certain cases, for 
rent (Id., s. 93). 

Their accounts are to be audited hy 
the commissioners for auditing public 
accounts, under the 25 Geo. Jll. c. 5~ 
(Io G<io. IV. c. 50, s. 19). · 

The receivers appointed by the Com
missioners of \Voo<ls and Forests must 
be la1id-surveyors (Id., s. 80). They are 
required to account at stated periods to 
the Commissioners (Id., s. 81 ), and to 
transmit all sums received monthly (s. 
84); and they are empowered to distrain 
for rent (s. 90). 

Notwithstanding the rnanagem~nt of 
the crown lands is thus vested Ill the 
Commissioners, and the general power 
of alienation has been taken from the 
crown, a power is reserved to the crown 
to grant sites for churches, chapels, and 
burial grounds, not exceeding five acres 
in extent, or 1000/. in value (10 Geo. 
IV. c. 50, s. 45); and by I & 2 Will._ 
IV. c. 59, s. I, churchwardens and over
seers are empowered, with the consent of 
the Lords of the Treasury, to iuclose a 
portion not exceeclin"" fifty acres of any 
forest or waste land~ btlon""ing to the 
crown, !yin" in or near their "patish, for
the purpose"' of cultivating the same for.. 
the use of the poor. 

Besides this general control o~er the 
crown lands, certain powers are given ~ 
the Commissioners which are connecte 
with the execution of the Forest La_ws. 
The powers and authorities belong~ng 
to the offices of wardens, chief-jusuee; 
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and justices in eyre (which were abolished I 2. Other la;ds in the occupation of the 
~pon the termination of the then existing , crown, ·either for the personal conveni
mrerests by 57 Geo. III. c. 61), are vested Ience of the king or for the public service. 
in the First Commissioner (10 Geo. IV. 
c. 50, s. 95); and the commissioners are 
also empowered to make compensation 
ti! parties for old encroachments made 
upon the royal forests where they have 
beeu in uninterrupted possession for ten 
years (Id., s. 96). 

The verderers of the royal forests are 
also required to make inquiry as to all 
~nlaw_ful inclosures, encroachments, &c. 
~n their courts of attachment, and may 
1D1pose fines upon the ofienders (Id., s. 
100). who may however be proceeded 
agalllSt by the ordinary course of law (s. 
ltJ:J). The verderers may appoint re
garders, nuder-foresters, and other officers 
of th: fo.res!s and courts (s. 101 ), and 
may mqmre mto their conduct, and fine 
them '.or neglect of duty (s. 102). Other 
pen:iities. may be recovered before a 
JUS\tce of the peace (s. 104); and all such 
fines and penalties are to be applied to the 
expenses relating to the forests (s. 105). 

As to the general revenue arisin" from 
the le.tting, &c. of the crown lands, the 
commissioners are directed to pay in the 
moneys received by them, to a proper 
account with the Dank of England and 
Ireland respectively (lo Geo. IV. c. 50, 
8• 1!7, ll8) and the chartered banks of 
Scotland (3 and 4 Will. JV. c, 69, s. 17); 
and the annual income (after certain <le
ductions) is to be carried to the consoli
dated ful\d ( 10 Geo. JV. c. 50 8, 113. 3 
&4 Will. IV. c. 69, s.16). The tra~s-
fer of the revenue arisino- from the crown 
lands to the consolidated° fund is however 
the subject of a special arrangement be
tw~en th~ crown and the subjects, termi
nat1ng ":1th the life of the king or queen 
rc9°ant m whose reign it is ruade. 
. r~~ 10 Geo. IV. c. 50, contains some 

prov1Sions peculiar to Ireland. Leases, 
grants, &c., of any of the small branches 
of the royal ren·nue (s. 128), and the 
power_s appertaining to the chancellor and 
counctl of the Dtichy of Lancaster (s. 
130), are exempted from its operation. 

The real property of the crown may be 
thus classified:- . 
. I. Honours, mcinors, and hundreds, -not 
in lease. 

3. Forests, chaces, and wastes. 
4. Lands, tenements and hereditaments, 

held of the crown by lease. 
5. Fee-farm rents, issuing out of lands, 

tenements, and hereditaments, held of the 
crown in fee-simple. · 

Of the first, fourth, and fifth classes it 
would be impossible to attempt any par
ticular enumeration; the fourth consisted, 
at the time of passing the statute 26 Geo. 
III. c. 87 (A.D. l i86), of about 130 
manors, 52,000 acres of land in cul ti va
tion, 1800 houses in London and West
minster, and 450 houses and other build
ings in other parts of England, exclusive 
of houses demised with manors or forests. 

The second class comprises the fol!ow
ing royal palaces and houses :-Buckmg
ham Palace; St. James's Palace; th'! Pa
vi lion at B1~ghton; Windsor Castle; the 
palaces of Hampton Court, Kensin,!!ton, 
and Whitehall; the King's House at Win
chester; the palace at Greenwich (con
verted into an hospital for seamen); So
merset House (used as public offices); the 
palaceof\Vestminster(\Yestminster Hall, 
including the houses of parliament and 
courts of law). The following palaces 
and buildings have been pulled down and 
their sites used for other purposes:
Carlton House; the ~ews; Newmarket 
Palace. The followmg parks are also 
included in this class :-St. James's, 
Hyde, Bagshot. Bushey, Greenwich, 
HamptonC?urt, Richm~nd, and Windsor. 

In the third class are mcluded not only 
the royal forests which have preser:ved 
their jura regalia, but several nommal 
forests aud. ch~ces,.warrens, wastes, &c. 
The followmg 1s a list of th~ real ~~rests : 
-In Berks, l:lnrrey, and Wilts; W mds9r 
Forest; in :i<:ssex, Waltham :forest;. ~n 
Gloucestershire, the Forest of Denn, m 
Hampshire, Bere Forest, New _Forest, ai;d 
the Forest of w.oolmer a;id Aliceh~l~; m 
Northamptonshire, Rockm.gha,m,~ hittle
wood, and Salcey Forests ;.m Nottmgh~m-
shire, Sherwood Forest; Ill Oxfordshire, 
Which wood Forest. 

There bas arisen incidentally out of 
the proper duties of t_he d~partmen~ of 
Woods and Forests, SUICe it was umted 
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with the Board of Public Works, the im
portant office of providing public walks 
and access to the national buildings and 
collections. This branch of administra
tion has only been recognised of late 
years, and perhaps we owe it to our inter
course with the Continent, and especially 
with France, that it has been at all ac
knowledged. Twenty years ago Hyde 
Park and Kensington Gardens were the 
only public places of recreation open to 
the crowded and hard-worked population 
of London; since then, beside the im
provements in those two places, and the 
formation of new streets and squares in 
those parts of the metropolis of which the 
land either belongs to the crown or has 
been purchased by parliament for public 
improvements, there have been opened 
the large gardens of St. J ames's Park and 
the Regent's Park; Primrose Hill, at the 
north of the Regent's Park, and a large 
piece of land at the north-east end of 
London, called ' Victoria Park,' have 
been purchased for pnblie convenience. 
The palace and grounds of Hampton 
Court have been repaired and ornamented, 
and have been thrown open gratuitously 
to the public, and the collection of pic
tures has been arranged: for all thi~ the 
nation is indebted to tile department of 
Woods and Forests. 

WOOL. [TARIFF.] 
: WORKHOUSE. [POOR LAWS.] 

WOUNDING. (MArn.J 
WRECK. [FRANCHISE j SHIPS, P· 

704.J 
WRIT, a law term, which in its proper 

signification means a writing under the 
king's seal, whereby he confers some right 
or privilege, or commands some act to be 
done. Writs are either patent (open, 
commonly called letters patent, literce 
patentes), which are not sealed up, but 
have the great seal attached to them; or 
close (literce clausce), which are, or are 
supposed to be, sealed up. The former 
are addressed to all persons indiscrimi
nately, generally in these terms-" To all 
to whom these presents shall eome ;" the 
latter are directed to some officer or other 
individual. Of the former kind is the 
creation of a peer by patent, which is a 
roya~ grant of peerage ; of the latter, the 
creation .of a peer by writ, which is a 

summons to attend the house of peers by 
the style and title of some barony. 

lVrit in its ordinary and more limited 
sense is a term applicable to procx.>ss in 
civil or criminal proceedings. Civil writs 
are divisible into original and judicial: 
original writs issue out of the Court of 
Chancery, and· give authority to the 
courts, in which they are returnable, to 
proceed with the cause; judicial writs are 
awarded by the court in which the action 
is already pending. These are again sub· 
divided into mesne and final. Original 
writs (which now, except in the few real 
actions still preserved, have been super
seded by the writ of summons) used to 
contain a brief statement of the plaintiff's 
alleged cause of action; and such a writ 
was called in Jaw Latin breve, in law 
French brief: and this term was aft_er· 
wards applied to judicial and other writs. 
Original writs issuing from Chancery 
were always witnessed, or tested, i_n the 
name of the king; judicial wnts mued 
from that one of the superior common law 
courts in which the original writ was 
made returnable, and were tested in the 
name of the chief jmlge of such court 
In cases where the plaintiff seeks. to re
cover a sum under 4lls., he may brmi; his 
suit in the county-court, or court-baron, 
in which no royal writ is necessary, b~t 
the suits therein commence, not by on· 
ginal writ, but by plaint, which. is .a 
statement of the party's cause of action m 
the nature of a declaration. 

There are many kinds of writs, some of 
the more important of which may be here 
mentioned. There is the wnt to the 
sheriff of a county to elect a member or 
members of the Commons' House of Par· 
liament, in case of a vacancy or genera} 
election which issues upon the warranto 
the lord 'chancellor or in certain casesofthe 
speaker of the House of Comm?~s. The 
writ of habeas corpus (ad sub;ic1e11duni), 
which is directed to any person who de· 
tains another, commanding him to pro
duce the body of the priso_ner at sue~ ~ 
time and place ton-ether with the cause~ 

· · 'd d"' · t do submithis capt1011 au etent1on, o ' ... 
to, and receive (ad Jacie11du111, subJICI· 
endum et recipiendum) whatever the codurdt 
or judge by whom the writ is awar e 
shah think fit, [HAI!EAS CoRPUR.] There 
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are various other writs of liabe(111 corpus, WRIT OF INQUIRY. In cases where 
for the purpose of bringing up prisoners a plan tiff seeks to recover a specific chattel 
tD be charged in execution, to give testi- (as in the action of Detinue), or a specific 
mony, &c.-the writs of subprena ad tes- sum of money (as in Debt), if the de
tijicandnm, by which a party is com- fondant allows judgment to go against 
mantled to appear at the trial of a cause, him by default, this is considered as an 
~give evidence under a nominal pecu- admission that the plaintiff is entitled to 
mary penalty; and of subprena duces what he claims; and the judgment there
tec11m, by which the party is commall(.led fore is final in the first instance, provided 
tD bring certain ~pecified documents for the plaintiff is content to take a small 
the purpose of the trial. There is also nominal sum for the damages resulting 
the writ of subpoma in equity, whereby from the detention of the chattel or the 
the.defendant in a suit is commanded to debt. But where a plaintiff only seeks to 
appear and answer the plaintiff's bill. A obtain damages for an injury done to his 
defeudant privileged from the particular person or his real or personal estate, or 
smt, or from being sued except before for the non-performance of a promise, if 
some other tribunal, is entitled to a writ the defendant lets judgment go by de
of .Privi/ege, by which the court is re- fault, this, though an admission that the 
qmred to discontinue the suit. In modern plaintiff has a cause of action, does not 
ti:nes a ~arty is allowed his privilege operate as an admission of the amount 
;without suit~g out any writ of privilege. of damages to which he is entitled; 
fbe new Natura Brevium of the l\lost and such judgment is called interlocu
Reverend Judge, Mr. Anthony Fitz-Her- tory. In such cases, and also where 
'ber~ contains a g:reat variety of writs. the plaintiff seeks to recover substantial 
·" W.RIT OF EHROH. There may be damages for the detention of a chattel, or 
a writ of error for an alleged mistake in of a debt, the intervention of a jury is re
the p:"OCeedings of a Court of Record. quired in order to ascertain for what da
The writ may be for matter of fact or of ma!!"es the plaintiff is entitled to have 
law, In the case of an alleged error in firntl judgment. For this purpose, ajudi· 
fact the writ is addressed to the court cial process, called a u-rit ef inquiry, 
which .has given the judgment and the issues to the sheriff commanding him to 
oorrect10n of the record is left to it. In summon a jury to inquire what damages 
th~ case of an alleged error in law, a the plaintiff has sustained. If the. plain
wnt of error must be sued out of the tiff offer no evidence before the Jury, a 
oommon law side of the Court of Chan· · verdict must be found for nominal da
cery, and it is addressed to the chief justice mages, as existence of same damage is 
oftbe Queen's Bench or Common Pleas, admitted. 
?r to the chief baron of the Excheqner, When the inquisition (or finding of 
ID one of which courts it is alleged that the jury) is returned, the plaintiff is enti
the error has been made, The writ com· tied to judgment for that amount. In 
mands the chief justice of the court in some cases where the amount of damages 
which the error is alleged to have been is readily ascertainable, as being a mere 
made to send a copy of the record to the matter of calculation, such as in actions 
ExchequerChamberto be examined there. upon bills of exchange, upon covenants 
The writ of error on any judrrment of for the payment of a certain sum, and the 
the Queen's Bench, Common Pleas, or like the court, instead of directing a 
Exchequer is returned only before those writ of inquiry, will refer the matter to 
Judges of the two courts in which the one of its officers to compote the amo~nt 

' alleged error has not been made (I \Vm. of principal and interest due to the plam
•flV. c. 70); and there is no writ of error titt; for writs of inquiry are merely to 

rom the Exchequer Chamber except inform the court, who may assess the 

. to the House of Lords. damarres themselves, if they think pro

<fi· In criminal cases there is a writ oferror per, ~fter interlocutory judgment Las 

· 	 rom all inforior courts to the Queen's been obtained. 

BenchanufromthattotheHouseofLords. WRIT OF SUMsIONS. [WRIT.] 
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WRIT Ol!' TRIAL. All trials of 
causes in the superior courts took place 
fonnerly either at bar before the whole 
court, or at nisi prius before one of the 
judges of the court, or a judge or serjeant 
named in the commi>sion of assize; but 
now, by the 3 and 4 W. IV., c. 42, s. Ii, 
in any action depending in a11y of the 
superior courts for any debt or demand in 
which the sum sdnght to be recovered 
and indorsed on the writ of summons 
shall not exceed 20l., the court, or a judge 
(if satisfied that the trial will not involve 
any difficult question of fact or law), 
may order the trial to take place before 
the sheriff of the county where the action 
is brought, or some judge of an inferior 
court, and for that purpose a writ shall 
issue (called the Writ of Trial) directed 
to the sheriff or such judge, commanding 
him to try the cause before a jury, and 
to return such writ with the finding of 
the jury thereon indorsed. The statute 
applies only to actions for a debt or de
11ia11d indorsed on the writ of summons ; 
it does not therefore extend to cases 
where the action is brought for a wrong, 
or where the demand, being for unliqui
dated damages, the amount claimed can
not properly be indorsed on the writ of 
summons. (3 l\Iaun. and Gra. 850.) The 
proceedings under the writ of trial, when 
directed tu the sheriff, usually take place 
before his under sheriff or other his de
puty; and they are conducted in the 
same manner as at a trial at nisi prius: 
and the court will grant a new trial fur 
the same causes as if the trial had been 
before one of the superior judges; but a 
new trial will not be granted upon the 
ground that the verdict is against the 
evidence, where the amount of such ver
dict is less than 5l., unless such verdict 
be manifestly perverse. · 

WHITEH, in Scotland, is a term of 
nearly the same meaning as attorney in 
England, and is generally applied to all 
legal practitioners who do not belong to 
the bar, although it has of late become 
customary to substitute for it the term 
solicitor. As fpecial exceptions, the body 
w~o in .Edinburgh e.njoy, concurrently 
with wntei;s to the signet, the privilege 
of conductrng cases bdore the Court of 
Session, the Court of Justiciary, &c., are 

called solicitors of supreme courts (ab· 
breviated 8. S. C. ), and the practitioners 
before the sheriff court of Aberdeen are 
by local custom called advocates. In 
each county there is generally a society 
of writers privileged to practise in the 
sheriff court and in the other local judi
catories, who frame their own bye-laws, 
and regulate the terms of admission to 
their body. Individually, they are re
sponsible for their conduct to the local 
judges before whom they practise: and 
as bodies they are, on the one hand, 
protected from the infringement of 
their privileges by unlicensed persons, 
and, on the other, liable to judicial 
control if they attempt unduly to r: 
strict the means of admission to their 
privileges. 

WRITER TO THE SIGNET, abbre
viated \V. 8., is the designation of the 
members of the most numerous and im· 
portant class of attorn~ys or procur.ators 
in Scotland. The writers to the signet 
enjoy, in common with the solicitors of 
supreme courts, and with one or two 
smaller bodies, the privilege of conduct· 
ing cases before the Court of Sessio~1, ~e 
Court of J usticiary, and the Com~m.ssion 
of Teinds. Their peculiar prmle~e, 
however, is that of preparing the :writs 
which pass the royal signet. The s1rpiet 
was a seal or die under the control ot t~e 
secretary of state, with which ~he writs 
by which the king <lirected parties to ap
pear in court, or ordered them to obey 
the decrees given agaiust them, and other 
executive instructions, were stamped ~or 
the sake of authentication. In the six· 
teen th century, the persons wh? were 
entitled to present the writs which re· 
ceived the impression of the sign.et are 
supposed to have been the cler~s 1.0 the 
secretary of state's office ; and it. is :! 
known how or precisely at what time 
persons who transacted this departn;ient 
of official busim·ss became converted .mto 
a body of private practitioners. Sine<! 
the union of 1i07, the signet has i;n 
under the disposal of the Court . 0~e":C 
sion · but down to about the mid

' . t•~last century the keeper of the sign;, the 
deputed by the secretary of state. or he 
home department. Siuce that time al 
has been appointed under the great~ ' 
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and he names a deputy, who is a member 
of the society of writers to the signet, 
and by usage presides at their meetings. 
In the general case the summons by which 
an ordinary action is brought into the 
Court of Session requires to be signeted, 
and to be, as, a preliminary, signed by a 
writer to the signet; although a member 
of one of the other privileged bodies may 
conduct the case. Advocation [ Anvo
CATION] and some other analogous classes 
of procedure, required formerly to have 
the interposition of the signet; but this 
step in the procedure was abolished by 1 
and 2 Viet. c. 86. In the various forms 
of execution against person and property, 
the signet was, until lately, a prominent 
feature ; but, unless in some special cases, 
it has been dispensed with by the Act 1 
and 2 Viet. c. 114. In these departments 
of legal practice the writers to the signet 
now possess few privileges which are not 
shared by the other practitioners before 
the supreme courts. They still retain 
their privileges as to summonses, and they 
have the exclusive right of presenting 
signatures in exchequer, or of presenting, 
through the judges acting in exchequer, 
the indorsed drafts of the writs passing 
under the great and other seals in Scot
land appended to crown charters, appoint
ments to offices, &c. They have thus a 
monopoly of the business of making up 
the titles of the crown vassals or free
holders in Scotland, and this circumstance, 
added to their skill and respectability as 
a body, has put the greater part of the 
conveyancing of the country in their 
hands, The society require of their in
tr~nts an apprenticeship of five years, 
with a curriculum of university study, 
which includes two sessions of attend
ance, the one at Latin and the other at 
mme other literary class, and four courses 
of attendance at law classes. The ex
penses connected with apprenticeship 
amount to-about 380l., and additional fees 
to the extent of 140l. are incurred on 
e?-tering the society. The writers to the 
signet possess a library, amounting, it is 
supposed, to between forty and fifty thou
sand bound volumes, distributed in two 
large halls. The collection was com
menced in 1755, by the purchase of some 
law books, to which works on other sub

vor.. xr. 

jects were added in 1778. It is supported 
by an annual grant by the society, which 
fluctuates with the state of its funds, and 
has in some years exceeded 2000[. The 
eminent men who have successively acted 
as librarians, have made praiseworthy 
and successful effarts to obtain the most 
useful works, and to prevent the funds 
from being wasted in the purchase of 
books at random. They have kept in 
view in many cases the acquisition of 
those books which are wanting to the 
advocates' library, and as the two institu
tions are within the sawe range of build
ings, and are both liberally laid open to 
those who wish to consult books for lite
rary purposes, the writers to the signet 
have thus performed an essential service 
to the literature of Edinburgh. 

Y. 
YEAR-BOOKS. [REPORTS.] 
YEOMAN, YEOMANRY CAVAL

RY. Of the various derivations proposed 
for the word yeoman-jung man, young 
man; jemand, any one; gemein, common; 
goodman-perhaps "gemein" or "com
mon" is the most probable. A yeoman is 
at the head of the classes beneath gentle
men; he is in legal sense a probus et lega
lis homo, who may dispend of his own 
freehold 40s. yearly. In an antient statute 
(20 Ric. II. c. 2, 1326) they ("Vadlez 
appellez yomen ")are prohibited, in com
mon with all other persons under the 
rank of an esquire, from wearing any 
lord's livery unless they form part of the 
lord's household; and Fortescue (c.-29), 
who wrote somewhat more than halfa cen
tury after the passing of that act, says that 
there are yeomen (valecti) who can spend 
out of their patrimony 600 skutes a-year, 
a sum equal, according to some computa
tions, to 130l. The term yeoman is used 
in inferior offices about the palace; and 
there is a body-gnard called the "yeomen 
of the king's gnard, established by Henry 
VII., and by some writers considered the 
first approach towards a standing army, 
which attends the king upon state occa
sions. It consists of 100 men habited in 
the costume of the sixteenth century, 
and commanded, by a captain and other 
officers. The vulgar_ name of beef-eaters, 
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by which they are known, is a corruption 
of buffetiers, from their having been 
stationed in state banquets at the buffet or 
sideboard. During the long war conse
quent on the French revolution, and 
whilst this country was threatened with 
invasion, there was embodied in almost 
every county a mounted force under the 
name of Yeomanry Cavalry. It was 
subject to the same regulations, when on 
service, as the militia, and consisted of 
volunteers, of whom a- large proportion 
were gentlemen or wealthy farmers; they 
were mounted and in most respects 
equipped at their own expense; but they 
received pay whilst in actual service, and 
there was some small allowance made by 
the crown towards the regimental ex
penses, such as the permanent pay of non
commissioned officers. They were com
manded by the lord-lieutenant of the 
county, who granted commissions to the 
subaltern officers. 

The first act for embodying corps of 
volunteers was passed in the spring of 
1794 (34 Geo. III. c. 31). It enacts 
that all persons who may, during the war 
then raging, voluntarily enrol themselves 
under officers holiling commissions for 
that purpose from the king or from the 
lieutenants of counties, shall be entitled 
to receive th~ P.ay! and shall be subject 
to the same disc1phne by courts martial, 
composed of volunteer officers, as troops 
of th~ lin~, if, on being call~d upon by 
the kmg m case of actual mvasion or 
appearance of invasion, they shall march 
out of their own counties or assemble 
within it to repel such invasion ; or if 
they shall march at the command of the 
king or of the lieutenant or the sheriff 
of the county to suppress riots or tumults 
within it or the adjacent counties. The 

act exempts<volunteers from the militia; 
it gives power to ma~istrates to billet the 
non-commissioned officers and drummers 
on tavern-keepers; and grants to com· 
missioned officers a ri~ht to half-pay, and 
to non-commisioned officers the benefit of 
Chelsea Hospital if they are disabled 
when on actual service. 

In the· year 1798 another act was 
passed (38 Geo. III. c. 51 ), to facilitate 
the training of volunteer eorps of cavalry, 
who are called in the title to the act, 
though not in the body, "yeomanry 
cavalry." It authorizes the billeti~g of 
the privates when called out to be tramed, 
and it exempts from taxation the horses 
used in the service. After the short peace 
in 1802, the provisions of the preceding 
acts were renewed ( 42 Geo. III. c. 66), 
and the existence of the volunteer corps 
of cavalry (called by this act for the 
first time "yeomanry cavalry") was 
revived or continued, without reference, 
as in the previous statutes, to the then 
existing war. · ' . 

Of late years, although many of these 
yeomanry regiments still exist, they are 
rather maintained for the purpose of 
amusement and good fellowship than for 
any practical service. 

According to a Parliamentary Return, 
there were, in 1836, 338 troops of yeo
manry cavalry, including 1155 officers 
and 18, 120 men, at a cost of about 
100,000/. a-year to the nation. In 1838, 
the number of troops was reduced to 
251, and the privates to 13,594. Between 
the years 1816 and 1838, the average 
annual expense of maintaining the yeo
manry corps was 128,000l.; the greatest 
cost being in the years 1820, 1821, an~ 
1822, when the annual average exceede 
192,000l • 

. THE END. 
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ABANDONMENT. 

Abattoir. 

Abbey. 

Abbot. 

Abdication. 

Abduction. 

Ab~lity? Capacity, Legal. [Age; Wife.] 

Abjuration (of the Realm). 

Abjuration (Oath of). 

Aborigines. 

Abortion. [Infanticide; Law, Criminal; 


Murder.] . 
Absentee. 
Academy. [University.] 
Academies. [Societies.] 
Acceptance. [Exchange, Bill of.] 
Acceptor. [Exchange, Bill of.] 
Accountant-General. 
Accumulation. [Capital.) 
Accumulation. 
Achooan Confederation. 
Act. 
Act of Parliament. [Statute.] 
Acta. [Act.] 
Action. [Act.] 
Actuary. 
Adjudication. 
Adjustment. 
Adjutant. 
Adjutant-General. 
Administration and Administrator. 
Admiral. 
Admiralty Courts. 
Admiralty, Droits of. [Droits of Admi

ralty.] 

Adoption. 

Adult Schools. 

Adulteration. 

Adultery. 

Adventure, Bill of. 

Advertisement. 

Advice. 

Advocate. 

Advocate, Lord. 

Advocates, Faculty of. 

Advocation. 


·Advowson. 
Advowsons, Value of. 

VOL. II. 

JEtolian Confederation. 
Affeerers. [Leet.) 
Affinity. 

Affirmation. 

Age. 

Agent. 

Agio. 

Agiotage. 

Agnate. [Consanguinity.) 

Agrarian Laws. 

Agriculture. 

Agriculture, Statistics of. 

Aide-de-Camp. 

Aids. 

Albinatus Jus. [Aubaine.] 

Alderman. 

Ale. 

Ale-Conner. 

Ale-Founder. [Ale-Conner.] 

Alehouses. 

Ale-Taster. [Ale-Conner.] 

Alien. 

Alimony. 

Allegiance, or Ligeance. 

Alliance. [Treaty.] 

Alliance, Holy. [Holy Alliance.] 

Alliance, Triple. [Triple Alliance.] 

Allodium, or. Alodium. 

Allotment System. 

Alloy. [J\Iint.] 

Almanac. 

Almoner. 

Alms-House. 

Ambassador. 

Amendment. [Bill in Parliament.] 

Amercement. [Leet.) 

Amnesty. 

Amphictyons. 

Anarchy. 

Anatomy Act. 

Ancient Demesne. rManor.l 
Anglican Church. [Established Church 

of England and Ireland.] 
Annals. 
Annates. 
Annuity. 
Annuity, Scotch. 
Annus Deliberandi. 
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Anti-League. [League.] 

Apanage. 

Apothecaries, Company of. 

Apparent Heir. 

Apparitor. 

Appeal, Criminal Law. 

Appeal, Civil Law. 

A...peal. 

Appraisement. 

Appraisers. 

Apprentice. 

Apprising. [Adjudication.] 

Appropriation. [ Advowson.] 

Approver. 

Arbitration. 

Arbitration, Scotch Law. 
Archbishop. [Bishop.] 
Archdeacon. 
Arches, Court of. 
Archimandrite. [Abbot.] 
Archive, or Archives. 
Areopagus, Council of. 
Aristocracy. 
Armiger. [Esquire.] 
Armorial Bearings. [Heraldry.] 
Army. 
Armies. [Military Force.] 
Arraignment. 
Arrest, Personal. [Insolvent.] 
Arrestment. 
Arson. [Malicious Injuries.] 
Articles of War. [Mutiny Act.] 
Assent, Hoyal. . 
Assembly, General, of Scotland. (Gene

ral Assembly.] 
Assembly, National. [States-General.] 
Assembly of Divines. [Westminster As

sembly.] 
Assessed Taxes. [Taxes.] 
Assessor. 
Assicnto Treaty. 
Assiguat. 
Assignation. [Assignment.] 
Assignee-of a Bankrupt. [Bankrupt] 
Assignee-of an Insolvent Debtor's 

Estate: [Insolvent.] . · 
Assignee-of Bill of Lading. [Bill of 

Lading.] 
Assignee. . . 
Assignee (Scotland). 
Assignment. · . · , 
Assignment, Scotch Law. 
Assize. 
Assize, Scotland. 
Associations. LSocieties.J 

Assurance. 
Asylum. 
Atheling, or JEtheling. 
Attachment, Foreign. 
Attainder. 
Attaint. [Jury.] 
Attorney. 
Attorney-General. 
Aubaine. 
Auction. 
Auctioneer. 
Audit Office. [Auditor.] 
Auditor. 
Augmentation, Court of.. 
Aulic Council. 
Auxilia. [Aids.] 
Average. 
Avocat. 
Avoirdupois. [Weights and l\Ieasur~s.J 
Ayuntamiento, J usticia, ConceJo,Cab1ldo, 

Regimiento. 

BACHELOR. 
Bailif[ 
Bailiwick. 
Bailliage. 
Balance of Power. 
Balance of Trade. 
J3allast. 
Ballot. [Voting.] 
Ban. 
Banishment. 
Bank, in Law. 
Bank, Banker, Banking. 
Bankrupt. 
Banneret. 
Banns of Marriage. [l\Iarriage.] 
Bar. 
Barbarian. 
Rarber-Surgeom. 
Barkers. [Auction.] 
Baron, Barony. . . 
Baronage. 
Baronet. 
Barratry. [Ships, p. 706.] 
Barrister. 
Barrister, in Scotland. [Advocates, Fa· 

culty of.] 
Barter. 
Barter. [Money.] 
Bastard. 

I 
Ilath, Knights of the. 
Bawdy-Houses. [Prostitution.] 
Beacon. 
Beadle. 
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Bed of Justice. 
Bedchamber, Lords of the. 
Bede-House. 
Bedford Level. [Sewers.] 
Beggar. [Mendicity.] 
Benefice. 
Beneficium. 
Benefit of Clergy. 
:Benevolence. 
Berlin Decree. [Blockade.] 
Betrothment. 
Bigamy. 
Bill-Broker. [Broker.] 
Btll-Chamber. 
Bill in Chancery. [Equity.] 
Bill in Parliament. 
Bill of Exchange. [Exchange, Bill of.] 
B!ll of Exchequer. [Unfunded Debt.] 
Bill of Health. [Quarantine.] 
Bill of Lading. · 
Bill of Rights. 
Bill of Sale. 
Bill of Sight. 
Bill of Store. 
Billon. 
Bills of Mortality. 

Bishop. 

Bishopric. 

Black-Mail. 

Black-Rod, Usher of the. 

Blasphemy. 

Blockade, Law of. 

Board. 

Bona Fides, and Bonft Fide. 

Bona Notabilia. [Executor.] 

Book Trade. 

Booty. [Admiralty Courts, P• 29.]

Rordarii. 

Borough-English. 

Borough, Municipal. [Municipal Cor

porations.] 
Borough, Parliamentary. [Parliament.] 
Bottomry, Bottomree, or Bummaree. 
Bounty. 
Bounty, Queen Anne's. [Benefice, pp. 

343, 345.l 
· Bread. [ Aaulteration; A•size.J 

Brevet. 

Brewer. [Alehouses, p. 99; Adultera

tion, p. 36.] 

Bribery. 

Brick. 

Bridewell. 

Bridges. 

Ilrief (in Law). 


Brief, Church. 

Brief, Papal. 

Broker. 

Brothel. [Prostitution.J 

Budget. ·. 

Building, Acts for Regulating. 

Bulletin. 

Bullion. 

Bulls, Papal. 

Burgage Tenure. . 

Burgess. fl\lunieipal Corporations; Com

mons, House of. J 

Burgomaster, Burgermeister. 

Burial. [Interment.] 

Burne!, Acton, Statute of. 

Burning of Hereties. [Heresy.] 

Butter. 

By-Law. 


CABAL. 

Cabinet. 

Cachet, Letters de. 

Canon. 

Canon Law. 

Canons Ecclesiastical. [Constitutions 

and Canons Ecclesiastical. J 
Capacity, Legal. [Age; Insanity; Wife.] 
Capias ad Satisfaciendum. [Execution.] 
Capital. 
Captain. 
Cardinal. 

Carrier. 

Cash Credit. [Bank, p. 278.] 

Cathedral. 

Catholic Church (Roman). 

Caucus. 

Cavalry.

Caveat. [Pat~nt.] 

Cemetery. [Interment.] 

Censor. [Census, Homan.] 

Censorship of the Press. [Press.] 

Census, The, at Rome. 

Census.

Central Criminal Court. [Circuits.] 
Certificate. [Bankrupt, p. 292.]ICert~ficat~, Game. LGame Laws.] 
Cert10rar1. : 
Cessio Bonorum. 

Cession. [Benefice, P· 349.]
I	Cestui que Trust. [Trustee.] 
Challenge._ [Jury.] 
Chamberlarn. 

, Chancel. · I Chancellor. 
i Chaucellor of Scotland. 3p2 
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Chancery. . 

Chancery, Inns-of. [Inn.] 

Chantry. 

Chapel. 

Chaplain. · 

Chapter.. 

Charge d'Affaires. [Ambassador, p.126.] 

Charitable Uses. [Uses, Charitable.] 

Charity Commissioners. (Schools, En

dowed.] 
Charta, Magna, [Magna Charta.] 
Charw. 

Chart.er. 

Charter Party. [Ships.] 

Chartists. 

Chase. [Forest; Park.] 

Chattels. 

Cheque. 
 ' 
Chicory. (Adulteration.] 
Chief Justice. [Courts.] 
Child-Killing. [Infanticide.] 
Child-Su:aling. JAb.duction.] 
Chiltern llurnlru s. 
Chimney-Sweeper. 
Church Brief. [Brief, Church.] 
Church-Rates. 
Churchwardens. 
Cincinnati, Order of. 
Cinque Ports. 
Circuits. 
Citation. 
Citizen. 
City. 
Civil Law. [Roman Law.] 
Civil List. 
Civilization. 
Clarendon, The Constitutions of. 
Clearing-House. (Bank, p. 273.J 
Clergy. 
Clergy, Benefit of. fBenefit of Clergy.l 

Clerk in Orders. [Clergy.] 

Clerk of Assize. . 

Clerk ofthe Crown in Chancery. 

Clerk of the House of Commons. 

Clerk of the Pari&h. (Parish Clerk.] 

Clerk of the Parliament. 

Clerk of the Peace. 

Clerks in Ordinary of the Privy Council. 

[Privy Council.J 
Clerks and Servants. [Servants.]
Client, 

Coal-Trade. 

Coast-Blockade. (Smuggling.]

Code, Codex. 

Codes, Les Cinq. 


Codicil. [Code ; Will. l 

Codification. [Law ana Legislation.] 

Coffee Trade. 

Cognovit. 

Cohabitation. [Concubinage.] 

Coining. 

Collation. [ Advowson; Benefice, P·, 


340.) .· 
College. [Collegium.] . · 
Collegiate Church. (Colleg1um.] 
Collegium, or Conlegium. 
Colonel. 
Coloni. [Slavery,p. 717.] 
Colonial Agents. '' 
Colony. 
Combination Laws. 
Commander. [Captain.] 
Commandery. 
Commendam. [Benefice, p. 350.] 
Commissary. 
Commission. 
Commi~sion. [Agent; Broker; Facto~.] ' 
Commission, Ecclesiastical. [Eccles1as

tical Commission.] 
Commission (military). . . 
Commissioners, Lords. · [Admiral; As· 

sent, Hoyal; Parliament.] 
Commissioners of Bankrupts. [Bank

rupt.) · 
Commissioners of Lunacy. [Lunacy.] · 
Commissioners, Poor Law. LPoor Law$ 

and Pauperism.] 
Commissioners of Sewers. [Sewers.] , 
Committee of Public Safety. 
Committees, Election. (Election Com

mittees, p. 582.] 
Committees. [Parliament.] 
Commodore. 
Common Law. 
Common Pleas, Court of. 
Common, Hights of. 
Commons. [Inclosure.] 
Commons, House of. 
Commons, Irish house 0£ [Parliamen~ 

of Ireland.] · i 
Companies, or Guilds. lCollegium ! 

Municipal .Corporations.] · 
Companies, Joint-Stock. [Joint-Stock 

Company.] ' 
Company. [Corporation; Partnership., 1 

1
Compurgator. 
Concealment of Dirth. [Infanticide.] ] 
Conclave. [Cardinal; Catholic Church. 
Concordat. 
Concubinage. 

http:Chart.er
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Confarreation. [Marriage, Roman.] 

Confederation. [Federation.] 

Confederation of the Rhine. . 

Conference. · 

Conference. [Bill in Parliament, p. 367; 


Parliament.] . 
Confession of Faith. [Westminster As

sembly of Divines.] 
Confiscation. [Forfeiture.] '. 
Conflict of Laws. [International Laws.] 
Conge d'Eslire. 

Congress. 

Connubium. (Marriage, Roman.] 

Consanguinity, or Kin. [of.1 

Conscience, Courts of. [Requests, Courts 

Conscription. 

Conservators of the Peace. 

Conservator of the Staple. 

Consideration: 

Cons!storium. [Cardinal, p. 455.)

Consistory. 

Consols. [National Debt.] 

Conspiracy. 

Constable. 

Constable, Lord High, of Scotland. 

Constitution. · 

Constitutions and Canon~ Ecclesiastical. · 

Constitutions, Roman. 

Consul. . 

Cont.empt.. [nomy.J 

Consumption. [Capital; Political Ee~ 

Contraband., . . 

Contract, Original. [Social Contract.] 

Control, Board of. [East India Company.] 

Convent. 

Conventicle Act. [Nonconformists, P• 


429.J 
Convention, Military. 
Convention Parliament. ' 
Convention Treaties. · .. 
Convocation. · 
Convoy. 
Coparceners. [Estate.] 

Copper, Statistics of. 

Copyhold., 

Copyright.· , 

Corn-Laws and Corn-Trade. 

Corn-Rent: ' · 

Corn-Trade, Ancient •. 

Corn-Trade, Roman. 

Cornet... ,,. 

Coronation. , · 

Coroner. ' ,.. 

Corporal. . · , 
Corporation Act. [Nonconformists.] 

Corporations. 
Corporations, Municipal. [Municipal 

Corporations.] 
Corporation and Test Acts. [Established 

Church; Nonconformists.] 
Correction, Houses of, (Transportation.] 
Corruption of Blood. [Attainder.] . 
Cortes. 
Cottage System. [Allotments.] 
Cotton Cultivation and Trade. 
Cotton Manufacture and Trade. 
Councils of the Church. 
Councillors. [Municipal Corporations.): 
Counsel. ' 
Count. 
County. [Shire.] 
County Court. LCourts.] 
County Rate. 
Court Baron. [Manor.] 
Court-Martial. 
Courtesy of England. 
Courtesy of Scotland. ' 
Courtesy of Scotland. (Wife (Scotland).] 
Court of Record. [Courts.] 
Courts. ' 
Courts, Customary. [Copyhold.J · ' 
Courts, Ecclesiastical. [Ecclesiastical 

Courts.] 
Courts of Record. [Courts.] 
Coverture, Ferne Covert. [Wife.] 
Credentials. [Ambassador.] 
Credit. . 
Credit, Letter ~f. ' ' · . . . 1 

1 

Crime and Pumshment. [Pumshment.J 
Criminal Conversation. [Adultery.] " 
Criminal Law. [Law, Criminal.] 
Crown Solicitor. · - · 
Cruelty. [Wife.] 

' ) 

Curate, Perpetual. [Benefice.].! · 
Curator. · 
Currency. [Money.] 
Cursitor Baron. ' 
Customary Freeholds •. [Copyhold.J 
Customs or Usages. 
Customs-Duties. - · 
Custos Brevium. . ' 1 

Custos Rotulorum: ' 1 
" 

DAMAGES. 

Damnum. [Damages.] 

Deacon. 

Dead weight. [National Debt.l 
 .,l 
Dean. , j, '..;
Debenture. · 
Debt. [Insolvent.] 
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Debt, National. [National Debt.] 
Debtor and Creditor. LInsolvent.J 
Declaration. [Oath.] [Liberty.] 
Declaration of Right. [Bill of Rights; 
Decree, Decretal. [Canon Law, p. 445; 

Catholic Church, p. 459.] 
Decree. [Equity.] 
Decretals. [Canon Law.] 
Deed. 
Deer-Stealing. [Game-Laws.] 
Defamation. [Slander.J 
Degree. [University.] 
Del Credere Commission.· [Agent.] 
Delegates, Court of. 
Demand and Supply. 
Demesne. [Manor.] 
Demise. 
Demise. (Lease.] 
Democracy. 
Demurrage. 
Denizen. 
Deodand. 
Departement. 
Deportation. [Banishment.] 
Deposit. 
Deposition. 
Deprivation. [Benefice, p. 35I.) 
Deputy. [Charte, p. 393.J 
Descent. 
Deserter. 
Despotism. [Monarchy; Tyrant.] 
Devise. [Will.] 
Diet. [Germanic Confederation; Ger

manic Empire.) 
Diffareation. [Marriage, Roman.] 
Differential Duties. fTaxation.] 
Digest. [Justinian's Legislation.] · 
Dignities. [Titles of Honour.] · 
Dilapidation, Ecclesiastical. [Benefice, 

p. 349.) 
Diligence. [Wife, p. 906, 907.) 
D~ocese. [Bishopric.]. 
Diplomacy. ' . 
Diplomatics. 
Directoire Executif. 
Directory for Public Worship. [West

minster Assembly of Di vines.] 

Disability. · 

Discount. 

Discount.Broker. [Broker.] 

D~scovelJ'.· [Evidence.] 

Dispensation. [Benefice.] 

D~sseisin. [Seisin.l 

D~str~ss.. . [tion; Wife.] 

Distributions, Statute of. [ Administra-


Dividend. 

Division of Employment. 

Divorce. 

Divan. 

Docket. [Bankrupt] 

Doctor. 

Doctors' Commons. 

Domesday-Book. 

Domicile. 

Donatio Mortis Causa. 

Donative. [Benefice, p. 344.] 

Dowager. 

Dower. 

Dramatic Literary Property. [Copyright. l 

Drawback. 

Drawer. [Exchange, Bill of.] 

Droits of Admiralty. 

Duchy; of Lancaster; ofCornwall [Civil 

Duelling. [List, p. 515.] 

Duke. 

Duty. [Right.] . 


EAR!,, 

Earl Marshal. 

Earthenware. 

Easement. 

Easter Offering. [Tithes.) 

East India Company. 

Ecclesiastical Commissioners for England. 

Ecclesiastical Courts. 

Echevin. 

Economistes. [Political Economy.] 

Edicts, Edicta. (Equity.] 

Education. 

Effendi. 

Egg Trade. 

Election. 

Election Committees. 

Elector. [Commons, House of; Muni

cipal Corporations.] · 
Elegit. (Exe!!ution.J 
Elc1pement. [Dower.] . 
Emancipation. [Parent and Child.] 
Embargo. 
Embezzlement. [Agent.] 
Emigration. · 
Empanel. [Panel.] 
Emperor. 
Endowment. [Dower; Benefice; Uses, 

Charitable.J 
Enemy. [Aben, p. 102.] 
Enfeofiinent. [ Feoffmeut. J 
Enfranchisement. 
Engrossing. [Forestalling.] 
Enlistment. 
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Ensil!n. 
Entail. [Estate; Primogeniture.] 
Envoy. 
Episcopacy. [Bishop.] 
Equality. [Liberty.} 
Equerries. 
Equity. 
Escheat. 
Esquire. 
Established Church of England and Ire

land. . 
Estate. 
Evidence. 
Exchange. [Division of Employment; 

Demand and Supply.] 
Exchange, Bill of. 
Exchange Broker. [Broker.] 
Exchequer Bills. [National Debt; Un

funded Debt.] 
Exchequer Chamber. [Exchequer, Court 

of; Courts. l 
Exchequer, Court of. 
Excise Duties. 
Excommunication. 
Execution. 
Executor. 
Exemplification. [Evidence.] 
Exeter, or Exon Domesday. 
Ex~ibition. [School. J 
Exile. lBanishment.] 
Exports. [Balance of Trade.] 
Extra-Parochial. [Parish. J 
Eyre. [Courts, p. 711.] 

FACTOR. 
Factory (in commerce). 
Factory (in manufactu'res). 
Factory Inspectors. [Factory (in manu

factures). J 
Fa~ulties. [University.]
Fair. 
Farmers-General. 
Father. (Parent and Child.) 
Fealty. 
Federation. 
Fee Simple. LEstate.] 
Fee Tail. [Estate.] 
Fees. 
Fellowship. 
Felo-de-se. 
Felony. 
Ferne Covert. [Wife.] 
Ferne Sole. (Wife.] 
Feod. [Feudal System.] 
Feoffee. [Feoffinent.] 

Feoffment. 

Feoffor. [Feoffment.] 

Ferry. 

Feud. [Feudal System.] 

Peudal System. 

Fiat. [Bankrupt.] 

Fidei Comrriissum. [Trust.] 

Fief. [Feudal System.] 

Field-Marshal. 

Fieri Facias. [Execution.] . 

Filiation. [Bastardy.] 

Firebote. [Common, Rights of, p. 5i8.] 

Firm. [Partnership.J 

First Fruits. 

Fiscus. [Allodium; Forfeiture.] 

Fish. [Fisheries.] 

Fisheries. 

:Five-Mile Act. [Nonconformists.] 

Fixtures. lTenant and Landlord, p. 800.] 

Folk-Mote. [Municipal Corporations, p. 


382.) 
Flag. 
Flotsam, or Floatsam. 
Footpath. [Ways.] 
Foreigners, Registration of. [Alien. J 
Foreman. [Jury.) 
Forestalling, Engrossing, &c. 
Forest Laws. 
Forfeiture. 
Forgery. 
Foundling Hospitals. 
Franchise. 
Frankalmoigne. ; · 
Frank Pledge. [Leet.] . 
Frauds, Statute of. (Statute of Frauds.] 
Fraudulent Conveyance. [Considera

tion.] · 
Free Bench. [Dower.] 
Freehold. [Estate.] 
Freedman. [Slave.] 
Freedom. [Liberty; l\lunicipal Cor

porations.] ' 
Freeman. [Municipal Corporations., p. 

386.) . 
Free School. [Schools, Endowed.~ 
Free Trade. [Agriculture; Capital; Corn 

Trade ; Corn Trade, Ancient; Demand 
and Supply; Monopoly.) 

Freight. [Ships.] . 
French Economistes. [Political Econo

my.} 
Friendly Societies. 
Funds. [National Debt.] 
Funeral. (Interment.] 
Fur Trade. [Hudson's Bay Company.] 
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GA!ll:E LAws. 

Gaming or Gambling. 

Gaol Delivery. 

Garden Allotments. [Allotments.] 

Garter, Order of the. 

Gavelkind. 

Gazette. [Newspaper.] 

Gendarmerie. 

Genealogy. [Consanguinity; Descent.] 

General. 

General Assembly of the Church of Scot

land. 
Generalissimo. 
Gens. [Gentleman.] 
Gentleman. 
Germanic Confederation. 
Germanic Empire. 
Gild. (Municipal Corporations.] 
Glass. 
Gleaning. 
Glebe Land. [Benefice.] 
Gluts. (Demand and Supply.] 
Goods and Chattels. [Chattels.] 
Government. 
Grace, Days of. (Exchange, Bill of.] 
Grammar Schools. (Schools, Endowed.] 
Grand Jury. (Jury.] 
Grand Serjeanty. 
Gratiani Decretum. [Canon Law.] 
Guardian. 
Guardians, Boards of. (Poor Laws and 

Pauperism.] 

Guild. (Municipal Corporations.] 


HA'BEAS CORPUS. 

Hackney Coach. [Metropolitan Stage 
Carriage.] 

_ Hamlet. [Parish.] 
Hanaper. 
Hand-fasting. [Betrothment.J 
Hand-writing, Proof of. (Evidence.] 
Hardware and Cutlery. 
Hawker. [Pedlar.] 
Headborough. (Constable.l 
Health, Public. [Towns, lfealth of.] 
Heir. (Descent.] 
Heir-looms. [Chattels.] 
Heirship Moveables. [Will, p. 917.]
Herald. 
Heralds' College, or College of Arms. 

Heraldry. 

Hereditament. [Descent.] 

Hereditas Jacens. [Abeyance; Tenure.] 

Heresy. 

HereticoComburendo, Writde. [Heresy.] 


Heriot. 
Heritable Property. [Wife (Scotland).)• 
High Commission Court. [Established 

Church, p. 849.] · 
High Constable. lCoustable.] 
High Treason. [Law, Criminal.] 
Highway. fWays.] 
Holograph Will. [Will;p. 917.J 
Holy Alliance. · 
Homage. [Feudal System, 23; Fealty.] 
Homicide. [Murder.] 
Hospitallers. 
Hospitals. (Schools.] 
Hotchpot. LAdministration.] 
Housebreaking aud Burglary. 
Hudson's Bay Company and the Fur 

Trade. 
Hue and Cry. 
Hulks. [Transportation.] . 
Hundred. (Shire.] 
Hundred Court. [Courts; Leet; Shire.] . 
Husband. [Wife.] 
Rusting. [Municipal Corporations, 382.J 
Hypothecation. [Mortgage; Pledge.] 

IDIOT. [Lunatic.] 

Ignoramus. (Indictment.] 

Illegitimacy. [Bastard.] . 

Impeachment. [Attainder; Parliament, 


p. 4i4.] . J 
Imperial Chamber. [Auhc Chamber. . 
Imports and Exports. (Balanceof'frade; 

Demand and Supply.] 
Impressment. (Ships.] 
lmpropriate Rectory. (Benefice, P· 341.] 
lmpropriation. [JJenefice.] 
Impropriator. [Benefice, p. 342.] 
Inclosure. 
Income Tax:. rTax:ation.] 
Incumbent. [Benefice.] 
Indenture. rDeed.J 
India Law C'ommission. 
Indictment. 
lndorsee, Indorsement, lndorser. [Ex· ' 

change, Bill of.] 
Induction. [Benefice, p. 340.] 
Infamy. 
Infant. [Age.] 
Infant Heir. [Descent.] 
Infanticide. 
Infant Schools. [Schools.] 
Infant Witnesses. [Age.] 
Infantry. 
Information. 
Informer. 
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Inheritance. [Descent.] 

Injunction. 

Injunction, Scotland. [Interdict.] 

Inns of Court and of Chancery •. 

Inquest. [Coroner.] 

Insanity, Legal. [Lunacy.] 

Insolvent. 

Instance Court. [Admiralty, Courts of.] 

Institution. [Benefice, p. 340.] 

Insurance, Fire. . 

Insurance, Life. [Life Insurance.] 

Insurance, l\Iarine. [Ships.] . 

Interdict. 

lnterdictum. 

Interest. [Usury.J 

Interment. 

International Law. 

Intestacy. [Administration.] 

Invention. [Patent.] 

Inventory. [Executor.] 

Investiture. [Feudal System.] 

Iron. 

JAconINs. 
Jetsam. [Flotsam.]

Jews. 

Jo!nt-Stock Company. 

Jomt Tenancy. [Estate.] 

Journals of the Lords and Commons. 


[Parliament.] 
Judex, Judicium. 
Judge. 
Judiciary. [Courts.] 
Jul~a et Pap~a Poppaea, Lex. [Bachelor.] 
Jurisconsult1, Jurisprudentes. [Judex; 

Jurisprudence ; Roman Law.] 
Jurisdiction. 
Jurisprudence. 
Jury. 
Justice Clerk of Scotland. 

Just!ces, Lords. [Lords Justices.] 

Just1ces of the Peace. 

Justiciar of Scotland. 

Justiciary, Chief. 

Justifiable Homicide. [Murder.] 

Justinian's Legislation. 


K~EPER, LonD. [Chancellor.] 

K!dnapping. [Law, Criminal.] 

K!n· [Descent; Consanguinity.] 

King. 
K!ng~om. [King.] 

Kmg s Bench, Court of. [Courts.] 

King's Letter. [Brie£] 

Kuight, Knighthood., 


Knight of Shire. 
Knight's Fee. 
Knight's Service, Tenure by. 

LAnoun. [Price; Wages.] 
Lading, Bill of. [Bill of Lading.] 
Laity. 
Lancaster, County Palatine of. [Palatine 

Counties.] 
Lancaster, Duchy of. [Civil List, p. 516.J 
Land. 
Landing-Waiter. 
Land Tax. [Taxation.] 
Land Tax, Roman. [Taxation.] 
Lapse. [ Advowson; Benefice; Legacy ; 

Will, p. 913.J 
Law. 
Law, Criminal. 
Law Merchant. [Lex Mercatoria.) 
Law Society, Incorporated. [Attorney.l 
Lazaretto. [Quarantine.] 
League, Anti-Corn-Law. 
Lease. 
Leet. 
Legacy. [Legiitum.] 
Legate. 
Legatee. [Legacy.] 
Legislation. 
Legitimacy. [Bastard:J 
Legitimation. [Bastar .] 
Letter or Power of Attorney. 
Letters of Credence. [Ambassador.] . 
Letter of Credit. [Credit, Letter of.] ' 
Letter of l\Iarque. [Privateer.] 
Letters Patent. 
Letters, Threatening. [Law, Criminal. J 
Levant Company. [Joint-Stock Com

pany.l 
Levari Facias. [Benefice, p. 347.] 
Lex. fLaw.J 
Lex Ju)ia et Papia. [Roman Law.] 
Lex l\Iercatoria, or Law Merchant. 
Libel. 
Libertfuus. [Slave, &c.] 
Libertus. [Slave, &c., p. 715.] 
Liberty (political). 
Liberty (grant from the crown). 
Licence for Teaching. [Constitutions and 

Canons Ecclesiastical ; Schools, En
dowed.]

Licensing. [Press, Censorship of.] 
Licentiate in Medicine. 
Lien. 
Lieutenant. 
Lieutenant-General. [General.] 
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Lieutenant, Lord and Deputy. 
Lieutenant.] 

Life Estate. LEstate.] 
Life Insurance, or Heversion. 
Ligan. (Flotsam.] 
Lighthouse. [Trinity House.] 
Limitations of Acts and Suits. 

of Limitation.} 
Lineal Descent. [Descent.] 
Linen. 
List, Civil. [Civil List.] 

[Lord 1 Market. 

[Statutes 

Livery of Seisin. fFeoffment.J 

Local Taxation. [Taxes.] 

Lodgings. [Tenant and Landlord, 801.] 

London, Corporation of. [Alderman.] 

Lord Advocate. [Advocate, Lord.] 

Lord High Admiral. [Admiral.] 

Lord High Commissioner. [General As

sembly of the Church of Scotland.] 
Lord Keeper. [Chancellor.] 
Lord Lieutenant. 
Lords, House of. 
Lords Justices. 
Lords of Parliament. [Lords, House of.] 
Lordship. [Leet.] 
Lotteries. 
Lunacy. 
Lunatic Asylums; Commissioners in 

Lunacy; Statistics; Construction and 
Management of Asylums. 

Lyon King-at-Arms. [Herald.] 

.l\facHIKERY. 

Madhouse. [Lunatic Asylums.] 

Magistrate.· 

Magna Charta. 

Maim, or Mayhem. 

Maintenance. 

Maintenance, Separate. [Alimony ; Di

vorce; Wife.] 
Major. 

Major-General. [General.] 

Malicious Injuries to Property. 

Manclpium, 1\lancipatio. 

.l\Iandtimus. 

Mandatarius. [Agent.] 

Manor. 

l\Iansioa. [Manor.] 

Manslaughter. [Law, Criminal; Murder.] 

Manumission. (Slave, &c.] 

.l\Iareschal. [Field-1\farshal.J 

Mar!ne Insurance. [Ships.]

Marines. 

Maritime Law. [Admiralty Courts; 

Ships; International Law.J 

l\J arque, Letters of. [Privateer.] 

l\farquis. 

l\Iarriage. 

l\Iarriage, in Scotland. 

l\Iarriage, Homan. 

l\Iarshal. 

Marshalsea. 

Martial Law. 

Master and Servant. [Servant.) 

l\Iaster of the Holls. lChancery.] 

1\1 asters Extraordinary. !Chancery.] • 

l\Iasters in Chancery. [Chancery.] 

Matrons, Jury of. [Law, Criminal, p. 228.] 

1\1ayor. [Municipal Corporations.] 

l\Iedietas Linguae. [Alien; J nry.] 

Memory, Legal. [Prescription.] 

Mendicity. [Pauperism.] 

l\Ierchant Seamen. [Ships.] 

Mesne Process. [Insolvent.] 

Messenger. [Bankrupt.} 

l\Iessengers, King's. 

Metropolis. [Colony.] 

Metropolitan. [Bishop, p. 3i8.) 

Midshipmen. 

Milan Decree. (Blockade.] , 

Military Force. . 

Military Punishments. [Mutrny Act; Sol· 


<lier.] 

l\Iilitary Schools. [Soldier.] 

Military Tenures. [Feudal System.] 

Militia . 

l\Iines. 

Minister. [Benefice.} 

Minor, Minority. 

Miut. . · 1 
Mischief. Malicious. [l\Ialicious InJunes. r 
l\Iisdem;anour. [Law, Criminal,~· ~8~ 
Misprision of Treason. [Law, Cnmm • 

p. 181, note.] 

Modus. [Tithes.] 

Monachism, Monasteries. [Monk.] 

Monarchy. [Seep. 362.] 

l\Ioney . 

Monarchy. 

Monk, .l\Ionachism, Monastery. 

Monopoly. 

Mont de Picte. 

Mooting. [Barrister.] 

Mortgage. . ]
Mortification. [Mortmain, P· 379. 

.l\Iortmain. 


IMunicipal Corporations. 

Murder. 

Mutiny Act. 
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NATIONAL AssEJIBLY. [States-General.] 

J\atioual Debt. 

Nations, Law of. [International Law; 


Law, p. li!i.J 
Natural Chil<lren, [Bastard, p. 323.] 
Naturalization. 
Nature, Law of. [Law, p. l i5.J 
Navigation Laws. [Ships.] 
Kavy, British. 
J\e Exeat ltegno. 
Neutral, Neutral Vessels. [Blockade.l 
Neutrality. [International Law; Block

ade.] 
Xew Hules. [Rule.] 
Kewspapers. 
Next of Kin. [Consanguinity; Admi

nistration.J 
Nisi Prius. 
Nobility, Noble. 
!\'.omination. [Advowson; Benefice.] 
Nonconformists. 
Non Compos llfentis. [Lunacy.] 
Non Residence. [Benefice, p. 348.J 
Norroy. [Ilerald.J 
Notary. 
~ate an~ Bill. [llfoney, p. 358.J 

~otes, Bank. [Bank; Money, p. 358.] 

~oyell::e. [Justinian's Legislation.] 

Nmsance, or Nusance. 

Nullification. [United States, Consti
. tut.ion of.] 


Nylhty of Marriage. [Marriage, p. 326.J 

~un.. [Monk, p. 3G5.]

Nuncio. 

Nuncupative Will. [Will.] 


OATrr. 

Octroi. [Farmers-General.J 

Offerings. [Tithes.] 

Office Found. 

Offi~r~ of th~ Army and Navy. [Com
• 	m~ss10n; Aide-de-camp; Adjutant; Ad
~n-~l ; Captain ; Colonel ; Cornet; 
Ensign; Generar; &c.] 

Of'.icial. [Archdeacon, p. 180.] 
Oh~archy. [Democracy; Government.] 
Opt10n, Archbishop's. lllishop, p. 379.] 
Order in Council. 
Ord~rs of Knighthood. [Knighthood.]

Ordmary. 

~riginal Contract, or Compact. [Social 


Contract.] 
Ostracism. [Banishment, p. 252.] 
Outlawry. 
Overseer. 

Ownership. [Property.] 
Oyer and Terminer. 

PARCEXERS AND COPARCENERS. [De
scent.l 

Palace Court. [Courts; Marshalsea.] 
Palatine Counties. 
Pandects. [Justinian's Legislation.] 
Panel. 
Papist. [Law, Criminal, p. 217, &c. ; 

Parent; Hecusants.] 
Par of Exchange. [Exchange, Bill of, 

p. 867.] 
Pardon. 
Parent and Child. 
Parish. 
Parish Clerk. 
Park. 
Parks, Public. [Towns, Health of.] 
Parliament, Imperial. 
Parliament of Ireland. 
Parochial Hegisters. [Registration of 

Births, Deaths, and Marriages. J 
Paro!. 
Parson. [Benefice, p. 341.J 
Partnership. 
Party Walls. [Building, Acts for Re· 

gulating.] · 
Passengers' Act. [Emigration, p. 831.] 
Passport. · 
Pasture. [Common Rights of; Inclosnre.] 
Patent. 
Patent, Letters. [Letters Patent; Writ.] 
Paternity. [Bastard.] 
Patria Potestas. [Parent and Child.] 
Patriarch. [Bishop, p. 377.J 
Patricians and Plebeians. [Agrarian 

Laws; Nobility.] 
Patterns. [Copyright, p. 645.] 
Patron. [ Advowson; Benefice; Client; 

Parish.} 
Pauperism. [Poor Laws and Pauper

ism.] 
Pawn. [Pledge.] 
Pawnbrokers. 
Peculiars, Court of. [Ecclesiastical 

Courts, p. 803.J 
Pedlar. 
Peers of the Realm. 
Peine Forte et Dure. 
Penal Settlements. [Transportation.] 
Penance. 
Penitentiaries. [Transportation.] 
Pension. 
Perjury. 
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Perpetual Curate. [Benefice, p. 343.J 
Perpetuation of Testimony. 
Perpetuities. [Will, p. 909.) 
Personalty, Personal Property.[Chattels.) 
Petition of Right. 
Petit Serjeanty. [Serjeant.] 
Petition. [Commons, House of, p. 582.] 
Pew. 
Physician. 
Physicians, Royal College o:t: 
Piepowder Court. (Market.] 
Pillory. 
Pilot. [Ships; Trinity House,i 
Pious Uses. [Uses, Charitable.] 
Pipe-Office. 
Piracy, Pirate. 
Pirate. [Piracy.] 
Pix, Trial of the. [Mint.] 
Plague. [Quarantine.] 
Plaint. [Writ.] 
Plays, Players. [Theatre.] 
Plebeians. (Agrarian Laws; Nobility.l 
Pledge. · 
Pledge (Roman). · 
Plenipotentiary. [Ambassador.] 
Ploughbote. [Common, Wghts of.] 
Pluralities. [Benefice, p. 351.] 
Poaching. [Game Laws.] 
Police. 
Policy and Polity: 
Policy. finsurance.] 
Political :Economy. 
Polygamy... 
Poor. [Poor Laws and Pauperism.] 
Poor Laws and Pauperism. 
Poors' Rate. [Poor Laws and Pau

perism.] 
Pope, Popery. [Catholic Church.] 
Population. [Census.] 
Population. . . ·· · 
Portreeve. (Municipal Corporations.] 
Positive Law. lLaw, p. 381.J , 
Posse Comitatus. 
Possession. . , 
Post Horses. [Farmers-General.] 
Post Office. , . . , 
Poundage. [Subsidy.] : ' ' 
Power of Attorney. [Letter of Attorney.) 
Pr:emuuire. [Law, Criminal, p. 188; 

Benefice, p. 339.] 
Praetor, Praetorian Edict. [Equity.]
Prebend. 

Prebendary. [Prebend; Benefice.] 

Precedence. 1 

Preceptory. [Commandery.] 

Precious Metals. [Money.] 

Prelate. 

Premium, in Life Insurance. [Lif~ In· 


surance.] 
Prerogative. 
Prerogative Court. [Ecclesiastical : 

Courts.] . 
Presbytery. [General Assembly of the 

Church of Scotland.] , 
Prescription. . 
Prescription (Scotland). 
Presentation. [ Advowson; Benefice.] 
Presentment. [Jury; Police.J 
Press, Censorship of; Licensing. 
Presumption. 
Presumptive Heir. [Descent.J . '.' 
Preventive Service. [Smuggling.] 
Price. 
Primogeniture. ,. 
Prince. • 
Principal and Agent. [Agent.] , 1 

Prior, Priory. . .', 
Prisons. [Transportation.] . .'. 
Prisons, Inspectors of. [Transportat~on.J 
Private Act. [Parliament.] . , ·, 
Privateer. ·.1 

Privilege. 
Privity of Estate. [Release.] 
Privy Council. 
Prize. 
Prize Money. . 
Prize Court. [Admiralty Courts.) 
Probate and Legacy Duties. 

Process Verbal. 

Proclamation. 

Proctor. 

Procurator Fiscal. [Advocate, Lord.j 

Profit. , ! .. 1 


Prohibition. ... ,. 

Prolocutor. rconvocation.) ' ' . .;
I, • 

PromissorJ Note. [Exchange, Bill of_~ 
Money.J . . . _. :• 

Property. · · .· · : . ,,J 
Property Tax. [Tax.] · , . 
Prorogation. [Parliament.] . :: 
Prostitution. . '.(
Protection.] Agriculture; Lease; Tax,, 

Taxation.] ., r.l 
Protest. [Parliament; Lords, Holll'.e. 0 !f 

Peers of the Realm.1 ..' ,, :· '! 
Protest. [Exchange, :Bill of.] '. · :I 
Protest. [Parliament.] . ~· .i809Protestant. . . [p. "ts ' 
Provincial Courts. rEccles1asttcal Cour, • 
Provisions. [Benefice, p. 339.J , 
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Provost. 

Provost-Marshal. 

Pro~y. [Lords, House of; Parliament; 


Peers of the Realm.] 
Public Health. [Towns, Health of.] . 
Puhlic Prosecutor. [Advocate, Lord.] 
Publicani. [Farmers-General.] 
Puffers. [Auction.] 
Punishment. 
Purchase. 
Purser. (Navy.] 
Purveyance. 

QUALIFICATION. (Game Laws.] 

Quality of Estates. [Property.] 

Quantit~ of Estates. [Property.] 

Quardntme. 

Quare Impedit. (Benefice, p. 338.] 

Quarter-Sessions. [Sessions.j 

Queen. 

Queen Anne's Bounty. [Benefice; p. 343.J 

Queen Consort. [Queen.] 

Queen Dowager. [Dowager.] 

Questmen. [Churchwardens.] 

Quia Emptures. [Feudal System.) 

Qui Tam Actions. 

Quit Rent. [Rentl 

Quod Danmum, d. [Market; Mort-


main; Way.] 
Quorum. (Sessions.] 

RADICALS. [Whig.) 

Ranger. [299.] 

Ranking. [Adjudication; Bankrupt, p. 

Ransom; [Aids. J 

Rape. (Law, Criminal.l 

Rate. 

Reader, I:eadings. (Barrister.] 

Real Estate, [Estate; Property.] 

Realm. [Bankrupt, p. 285.J 

Rebellion. [Sovereicrnty.] 

Rec.:ipt. 

0 
[minal.J 


Rec~iving Stolen Goods. [Law, Cri

Rec1pr~c1ty Acts. [Ships.] 

Recogmzauce. 

Record, Courts of. [Courts.] 

Recorder. 

Recol'ds, Public. 

Re~ruiting. 
Rector, Hectory. (Benefice, p. 341.] 
Recusants. 

Redemption, Equity of. [Mortgage.] 

Reeve. (Sheriff.J 

Reform Acts.. [Co=ons, House of, p. 


585.J ' 

Reformation, Houses of. [Transporta
Hegal ia. [tion.) 
Regent, Regency. 
Regiment. 
Register, Registration, Registry. 

Registration (Scotland). 

Registration of Births; Deaths, and Mar

Hegistry of Ships. [Ships.] [riages. 

Regrating. [Forestalling.] 

Regulars. [Monk.] 

Helease. 

Relief, Relevium. 

Heligion. [Education.] 

Hemainder. 

Rent. 

!lent (Law). 

Heports. 

Representatives. [Commons, House of; 


Parliament.] 
Reprieve. 
Republic. 
Republication of a Will. [Will.] 
Request, Courts of. 
Hesidence. [Benefice.] 
Resignation. 
Hesignation Bonds. [Benefice, p. 352.] 
Respondentia. ( Bottomry.] 
Uestitution. 
Revenue. [Tax, Taxation.] 
Reversion. 
Review, Court of. [Bankrupt, p. 294.) 
Right. 
Right of Common. [Common, Right of.] 
Right, Petition of. [Petition of Hight.] . 
Hights, Bill of. [Bill of Hights.] 
Rights, Declaration of. [Bill of Rights.] 
Riot. 
Riot Act. [Uiot.J 
River. 
lfoad. [Way.] 
Ro~s, Master of the. 
Hogue and Vagabond. [Vagrant.] 
Rolls Court. [Chancery.] 
Rolls, Master of the. (Chancery.] 
Hulls. [Records.] . 
Homan Catholics. [Catholic Chnrch ; 

Established Church; Recusants.] 
Homan Law. 
Romney Marsh. [Sewers.] 
Roundheads. 
Jl.oyalty. 
Rubric. 
Huie. 
Rule Nisi. [Rule-l 
Hum. [Wines and Spirits.] 
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Rural Dean. [Dean.) 
Russia Company. [Joint Stock Com~ 

pany, p. 139.] 

SACRILEGE. 

Sailors. (Ships.J 

Salvage. [Ships.] 

Sanction. 1Law, p. I i5.] 

Sanctuary. 

Sappers and l\liners, Royal. 

Savings' Banks. 

Scandal. [Libel; Slander.] 

Schools. 

Schools, Endowed. 

&hools of Industry. [Agriculture, p. 85.J 

Schools. [Factory (in manufactures).] 

Scire Facias. 

Scotch Church. [General Assembly of 


the Church of Scotland.] 
Scutage, or Escuage. [Feudal System, 
Search, Right of. [p. 24.] 
Searchers. [Bills of l\lortality.] 
Seaworthiness. [Ships.] · 
Secondary Punishments. [Punishment; 

Transportation.] 
Secretary. 
Secretary of State. 
Sedition. 
Seduction. [Parent and Child.] 
Seignorage. [Monev, p. 350.J 
Seignory. [Tenure.) 
Seisin. · 
Seisin. [Feofl'ment.] 
Semitus Consulta. [Roman Law.] 
Separate System. [Transportation.] 
Separation. [Wife.] ' 
Separation aMensa et Thoro. (Divorce.] 
Sepoy, or Sipoy. 
Septennial Act. [Parliament, p. 458.J 
Sequestration. [Benefice, p. 347.] 
Sequestration.. [Bankrupt, Scotland, p. 

296.) 
Serjeant, or Sergeant (in the army). 
Serjeant, or Sergeant (in law). 
Serjeants-at-Arms. 
Serjeanty, Grand. [Grand Serjeanty.] 
Servant. ' 
Ser>ice. [Servant.J · 
Services. LFealty; Rent; Tenure.] 
8ession, Court of, Scotland. lJusticiar of 

Scotland.] · · · · 
Session, Kirk. [General Assembly of the 

Church of Scotland.l 

Sessions. 

Settl~ment. [Poor Laws. J 


Sewer. 

Sheriff. 

Ship Broker. [Broker.] 

Ships. 

Shire. 

Si711-Manual. 

Silent System. [Transportation.] 

Simony. [Benefice, p. 35 l.] 

Simple Contract. _ 

Sinecure Benefice. [Benefice, p. 3-U.] _ 

Sinking Fund. [National Debt.) ' 

Slander. 

Slave, Slavery, Slave Trade. 

Small Debts. [Insolvency; Requests, 


Courts of.] 
Smithfield lllarket. [Abattoir.] 
Smuggling. 
Soccage. 
Social Contract, or Original Contract. 
Societies, Associations. 
Soldier. 
Solicitor. [Attorney.] 
South-Sea Act. [National Debt.] 
Sovereignty. 
Speaker. [Parliament.] 
Specialty, Specialty Debt. 
Specification. [Patent.] 
Spirits. [Wine and Spirits.] 
Spy. 
Squadron. 
Stabuing. [Maim.] 
Staff, Military. _ ~ole~. 
Stage Carriage; Hackney Coach; Cabr1
Stamps, Stamp Acts. 
Standing Orders. [Dill in Parliaruen~.] 
Stannary. 
Staple. 
Star-Chamber. 
State. (Sovereignty.] 
States-General. 
Statistics. 
Statute. 
Statute (Scotland). 
Statute (Ireland). , 
Statute of Frauds. [tute of.] 
Statute Merchant. [Burne!, Acton, S,ta· 
Statute Staple. [Staple.] , 

Statute of\.Vills. [Will and Testamen~.J 

Statutes of Limitation. _1 


Sterling. 

Steward, Lord High, of England. , 

Stock Broker. (Broker.] 

Stock-Jobbing. [Gaming. p. 59.] 

Stocks. [National Debt.] 

Stoppage in Trl\nsitu. 
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"Subinfeudation. [Feudal System.] 

Subornation of Perjury. [Perjury.] 

Subprena. [Equity, p. 842; Writ.] 

Subsidy. 

Succession. 

Suffragan. [Bishop.) 

Suicide. 

Suit. 

Suit and Service. [Suit. l 

Summary Convictions. [Law, Criminal.] 

Summons, Writ of. [Writ.] 

Sunday. [Alehouse, p. 97; Bailiff.] 

Superannuations. [Pension.J 

Supercargo. [Ships.] 

Superscdeas. 

Supply. [Parliament.] 

Supremacy. 

Surety. 

Surety of the Peace .. 

Surgeons, College of. 

Surrender. 

Surrogate. 

Survivor, Survivorship. [Estate, p. 858.] 

Suzerain. [Feudal System, p. 22.] 

Swearing. [of Scotland.] 

Synod. [General Assembly of the Church 


TACK. 

Tail, Estate. [Estate.] 

Tailzie. 

Tariff. 

Tax, Taxation. 

Taxes. 

Tea. 

Tellers of the Exchequer. 

Tenancy. [Tenant.] 

Tenancy, Joint. [Estate.] 

Tenancy in Common. [Estate.] 

Tenancy in Coparcenary. [Estate.] 

Tenant. 

Tenant and Landlord. 

Tenant at Sufferance. [Estate.] 

Tmant at ·will. [Estate.] 

Tenant for Life. [.Estate.] 

Tenant for Years. [Estate; Lease. J 

Tenant in Fee Simple. [Estate.] 

Tenant in Tail. [Estate.] 

Tenant-Hight. 

Tender. 

Tenement. 

Tenths. 

Tenure. 

'ferce. [ Wifo (Scotla11d), p. 908. 

Term. . 

Term of Years. 

Terrier. 
Test Act. [Established Church; Non

conformity.] 
Testament. [Will.] 
Testeofa Writ. [Writ.] 
Testimony. [Evidence.] 
Theatre. 
Theft. [Law, Criminal.] 
Theodosian Code. [Constitutions, Roman, 

p. 621.] 
Thirty-nine Articles. [Established . 

Church.] 
Threatening Letters. [Law, Criminal, 

p. 194.] 
Timher Trade. [Tariff; Tax, Taxation.] 
Tin Trade. [Mines.] 
Tithes. 
Tithing. [Shire.] 
Titles of Honour. 
Tobacco. 
Toleration Acts. [Law, Criminal. p. 218; 
Toll. [Nonconformity.] 
Tolsey. [Toll.] 
Tonnage. [Subsidy.] 
Tontine. 
Torture. 
Tory. 
Tourn. [Leet.] 
Town. 
Town Clerk. [Municipal Corporations, 
Towns, Health of. [p. 391.] 
Township. 
Trader. [Bankrupt.] 
Translation. [ llishop. J 
Transportation. 
Treason. [Law, Criminal.] 
Treamre Trove. 
Treasurer. [l\lunicipal Corporations, p 
Treasury. [ 39 !.]' 
Treaty. 
Trial. [Law, Criminal.] 
Tribtitum. [Tax, Taxation, p. i92.] 
Triennial Act. [Parliament, p. 458.J 
Trinity House. 
Trinoda Neccssitas. 
Triple Alliance. 
Truck System, Truck Act. 
Trust and Trustee. 
Turbary. [Common, Right of.] 
Turkey Company. [Joint Stock Com
Turnpike Trusts. [pany.] 
Tutor. 
Twelve Tables. [Roman Law.J 
Tyranny. [Tyraut.] 
Tyrant. 
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UDAL TENURE. 

Umpire. [Arbitration.] 

Underwriter. [Ships, p. 706.J 

Unfunded Debt. 

Uniformity, Act of. [Benefice, p. 340; 


Established Church, p. 850; Noncon
formists. J · 

Unigenitus Bull. [Bulls, Papal.] 
Union, Ireland, Scotland. [Commons, 

House of, pp. 584, 590; Parliament, p. 
455.J 

Unions. [Poor Laws and Pauperism.] 
United States of North America, Govern
Universities. [ment of. 
Universitv. 
Unlawful" Assembly. [Riot; Sedition.] 
Usages. [Customs; Prescription.] 
Usance. [Exchange, Bill of.] 
Use. 
Uses, Charitable and Superstitious. 
Usucapio. 
Usufructus, or Ususfructus. 
Usurpation. [Usucapio.J 
Usury. 
Usus. [Usufrnctus.] 

VAGRANT. 
Value. [Political Economy; Price.] 
Vassal. [Feudal System.] 
Vendor aud Purchaser. 
V enire Facias. 
Ventre Inspiciendo, Writ de. 
Venue. [Forests.] 
Verderer. [Forest Laws; Woods and 
Verdict. [Jury.] 
Vested. [Will and Testament, p. 912.] 
Vested Estate. [Remainder.] 
Vesting, Vested Interest. [Legacy.l 
Vestry. [342.] 
Vicar, Vicarage. [Benefice, pp. 341, 
Vicar Apostolic. [Catholic Church.] 
Vice Chancellors. [Chancery.] 
Victuallers, Licensed. [Alehouse.] 
View of Frankpledge. [Leet.] 
Viii. [To wn.l 
Villein, or Villain. · 

Villeinage. 

Viscount. 

Visitor. [College; Schools, Endowed; 


_l!ses? Charitable and Superstitious.] 

V1s1.tat10n. [Archdeacon; Bishop.] 

Votmg. · 


Voyage. [Bottomry; Ships.] 

wAGER. [Gaming.] 
Wager-Policy. 
Wager of Battle. [Appeal.] 
Wages. 
Wait: 
Wales, Prince of. 
Wapentake. (Shire.] 
War. [Blockade; International Law.] 
Ward. [Guardian; Tenure.] 
Wards. [Municipal Corporations, p. 386.]'Vards, Court of. 
Wardship. [Knight's Service; Tenure.] 
Warehousing System. 
Warrant. 
Warrant of Attorney and Cognovit. 
Warren. . [Cognovit.] 
w·aste. 
Water and Watercourses. 
Way 
Wealth. [Political Economy.] 
Wealth of Nations. [Political Economy.] 
Weights and Measures. 
Weir. 
Westminster Assembly. [Assembly of 

Divines; Established Church.] 
Whig. 
Wife; Husband and Wife. 
·wife, Roman. [Marriage.] 
Wife (Scotland). 
Will and Testament. 
Will, Homan. 
Will (Scotland). 
Wines and Spirits. 
Witness. [Evidence.] 
Woman. 
Woods and Forests. 
Wool. [Tariff.] 
Workhouse. [Poor Laws.] 
Wounding. [Maim.] 
Wreck. [Franchise; Ships, p. i04.] 
Writ. 
·writ of Error. 
Writ of Inquiry. 
Writ of Snmmous. [Writ.] 
Writ of Trial. 

·writer. 
 ' .Writer to the Signet. /: .; 

YEAR-BOOKS. , !Reports.] 

Yeoman. 

Y~omanry Cavalry. 
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