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I. Introduction

A. The Lost Legion—Wounded Warriors with Bad Paper
Discharges

The number of servicemembers with undiagnosed and untreated
psychological wounds of wars increases with each passing day.'

* Judge Advocate, U.S. Army. LL.M. 2010, The Judge Advocate General’s School, U.S.
Army, Charlottesville, Virginia; J.D., 2003, University of North Carolina at Chapel Hill;
B.A., 1998, Wake Forest University, Winston-Salem, North Carolina. Major Brooker
currently teaches a variety of wounded warrior and veterans law courses at The Judge
Advocate General’s School, U.S. Army. Prior to joining the faculty at The Judge
Advocate General’s School, U.S. Army, Major Brooker held numerous military justice
positions, to include trial counsel, senior defense counsel, and chief, military justice.

¥ Judge Advocate, U.S. Army. LL.M., 2011, The Judge Advocate General’s School,
United States Army, Charlottesville, Virginia; J.D., 2002, University of lowa College of
Law, lowa City, Iowa; M.P.P., 1999, School of Public Policy and Social Research,
University of California, Los Angeles; B.A., 1997, University of California, Los Angeles.
Major Seamone writes from the perspective of ten years’ experience in primarily military
justice positions, with his most recent duty ending in 2013 as the Chief of Military Justice
for Fort Benning, Georgia and the U.S. Army Maneuver Center of Excellence.

i Deputy Assistant General Counsel, Office of General Counsel (OGC), Department of
Veterans Affairs (VA), Washington, DC. Also currently serving as Coordinator, VA
OGC Disability Counsel Assistance Program (DCAP). J.D., 1999, Rutgers University
School of Law — Newark; B.A., 1996, Rutgers College. Previously served with VA OGC
as Senior Appellate Attorney, 2006-2008, and Appellate Attorney, 2005-2006, and as
Appellate Counsel, Judicial Appeals Office, Disabled American Veterans, Washington,
DC, 2004-2005. Retired as a captain in the U.S. Army Judge Advocate General’s Corps,
and served in various billets with the XVIII Airborne Corps and Womack Army Medical
Center, Fort Bragg, NC, 1999-2004. Ms. Rogall has co-authored this piece in her
personal capacity. The views presented are solely those of the author and do not
represent the views of the Department of Veterans Affairs or the United States
Government.

This article is dedicated to F. Don Nidiffer, Ph.D., and his family. Dr. Nidiffer has
dedicated his life to the exceptional treatment of servicemembers, veterans, and their
families. In addition to forging unprecedented efforts to educate military attorneys about
the treatment needs of wounded warriors, Dr. Nidiffer has been a true friend to the
authors and many at The Judge Advocate General's Legal Center & School, U.S. Army.

We would like to recognize all of the dedicated professionals who made this article
possible, including many who are not listed below. While the content and
recommendations in this article may result in differing opinions, we sincerely thank them
for their guidance, their willingness to be interviewed, and their continued support. We
are grateful to The Honorable Paul J. Hutter, General Counsel, TRICARE Management
Activity and former General Counsel, Department of Veterans Affairs (VA), and Mr.
David Addlestone, Esq., for their assistance and guidance. From VA, Laura Eskenazi,
Esq., Tara L. Reynolds, Esq., R. Randall Campbell, Esq., and Leah Mazar, provided
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Associated with this general dilemma is the unconfirmed but highly
suspected and logical connection between untreated mental illness and
criminal offenses committed by combat veterans with specialized
training in the art of war.”> Following each combat campaign, some

much appreciated input and assistance. Garry J. Augustine, Joseph A. Violante, Esq., and
Shane L. Liermann from the Disabled American Veterans, and Jeremy Bedford from the
Vietnam Veterans of America, further contributed their valuable insights from the
Veterans Service Organization (VSO) perspective. We also thank Captain Joseph D.
Wilkinson, II and Mr. Charles J. Strong for their editorial assistance. Major Brooker
thanks his wife, Melissa Brooker, and their children, Anna Brooker, Leah Brooker, and
Matthew Brooker for their love, patience, and support. Ms. Rogall expresses love and
gratitude to her husband and the most important veteran in her life, Chad Moos, for his
unconditional support.

' A RAND study estimates that the rate of “probable” post-traumatic stress disorder
(PTSD) or depression for servicemembers who had served in Operation Iraqi Freedom
(OIF) and Operation Enduring Freedom (OEF) was nearly 20 percent, and that more
than 30 percent of OIF and OEF servicemembers had probable PTSD, depression, or
Traumatic Brain Injury (TBI), or some combination thereof. See TERRI TANIELIAN ET AL.,
RAND CORPORATION, INVISIBLE WOUNDS OF WAR: SUMMARY AND RECOMMENDATIONS
FOR ADDRESSING PSYCHOLOGICAL AND COGNITIVE INJURIES, available at
http://www.rand.org/pubs/monographs/MG720z1. With the reality of delayed onset of
symptoms for many with invisible wounds of war, reported cases represent only the tip of
the proverbial iceberg. See, e.g., BARRY R. SCHALLER, VETERANS ON TRIAL: THE COMING
BATTLES OVER PTSD 17-18 (2012) (using studies to show that delayed onset of
symptoms could account for nearly 700,000 cases of PTSD or major depression
stemming from combat in Iraq and Afghanistan rather than the conservative projection of
400,000 cases).

21t is not possible to identify a generalized scientifically-tested link, due to differences in
populations surveyed and testing methodologies. See, e.g., SCHALLER, supra note 1, at 4
(discussing difficulties interpreting existing studies because “the populations studied, the
subject of the studies, and the time periods vary among them”); JOANNA BOURKE, AN
INTIMATE HISTORY OF KILLING: FACE-TO-FACE KILLING IN TWENTIETH-CENTURY
WARFARE 145 (1999) (same). However, it is beyond question that combat trauma has
contributed to later offending in a great many cases. This fact is recognized in official
military publications. Consider this explanation of “Combat Misconduct Stress” in the
Army’s Leader’s Manual for Combat Stress Control:

Positive combat stress behaviors and misconduct stress behaviors are
to some extent a double-edged sword or two sides of the same coin.
The same physiological and psychological processes that result in
heroic bravery in one situation can produce criminal acts such as
atrocities against enemy prisoners and civilians in another. Stress
may drag the sword down in the direction of the misconduct edge,
while sound, moral leadership and military training and discipline
must direct it upward toward positive behaviors.

U.S. DEP’T OF ARMY, FIELD MANUAL 22-51, LEADER’S MANUAL FOR COMBAT STRESS
CONTROL § 3-12 & fig.3-1 (Sept. 29, 1994). See also U.S. DEP’T OF DEF., DEFENSE
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former servicemembers who have been discharged from the service for
misconduct also suffer from psychological conditions brought about by
combat trauma.’ Despite pleas for immediate intervention to address this
subset of the larger population, rather than study of the issue,® the
military and the VA continue to encounter difficulty responding to the

HEALTH BOARD, TASK FORCE ON MENTAL HEALTH, AN ACHIEVABLE VISION: REPORT OF
THE DEPARTMENT OF DEFENSE TASK FORCE ON MENTAL HEALTH 22 (June 2007) (citing
post-deployment “complex disinhibitory behaviors,” including, “[d]ifficulty controlling
one’s emotions, including irritability and anger . . ., [s]elf-medication with . . . illicit
drugs in an attempt to return to normalcy [and] reckless/high risk behaviors” as
consequences of “battlefield injury or trauma”). The connection has also become clear
for civilian law enforcement agencies that encounter veterans on a daily and increasing
basis. See, e.g., Major Evan R. Seamone, Reclaiming the Rehabilitative Ethic in Military
Justice: The Suspended Punitive Discharge as a Method to Treat Military Offenders with
PTSD and TBI and Reduce Recidivism, 208 MIL. L. REv. 1, 26 (2011) (discussing the
development of arrest and jail diversion programs in major cities that emerged because of
the link between untreated mental health conditions and their criminal behavior). As the
Army’s Vice Chief of Staff explained in the introduction to the recent “Goldbook”
publication,

One of the most important lessons learned in recent years is that we
cannot simply deal with health or discipline in isolation; these issues
are interrelated and will require interdisciplinary solutions. For
example, a Soldier committing domestic violence may be suffering
from undiagnosed post-traumatic stress. He may also be abusing
alcohol in an attempt to self-medicate and relieve his symptoms. The
reality is there are a significant number of Soldiers with a foot in both
camps—health and discipline—who will require appropriate health
referrals and disciplinary accountability.

General Peter W. Chiarelli, VCSA Sends, in U.S. DEP’T OF ARMY, ARMY 2020:
GENERATING HEALTH & DISCIPLINE IN THE FORCE AHEAD OF THE STRATEGIC RESET
(second introductory page) (2012).

3 See, e.g., Seamone, supra note 2, at 23-24 (recognizing historical connections in past
wars).

4 See, e.g., Viewpoints on Veterans Affairs and Related Issues: Hearing Before the
Subcomm. on Oversight and Investigations of the Comm. on Veterans’ Affairs, House of
Representatives, 103rd Cong., 2d Sess. 116 (May 4, 1994) (written testimony of Jonathan
Shay, M.D., Ph.D.) [hereinafter Shay Written Testimony]: “This problem does not call
for study or for an expansion of the existing case-by-case discharge upgrade program.
Today I ask Congress for a blanket upgrade of all veterans discharged under less than
honorable conditions who have any combat decoration . . . or obviously an award for
heroism, such as a Bronze Star.”); John Hoellwarth, Medical Officer Links Misconduct
and PTSD, MARINE CORPS TIMES, WWW.MARINECOPRSTIMES.COM, Jun. 23, 2007
(10:37:48 EDT) (discussing military mental health professionals’ calls for more
“aggressive screening” of offenders for PTSD and treatment-based alternatives rather
than simply punishment or involuntary separation with stigmatizing discharges) (citing
Navy Captain William Nash).
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treatment needs of this population in a comprehensive manner.” The
major difficulty lies in the fact that servicemembers who are discharged
for misconduct often receive service characterizations that make them
ineligible for VA benefits despite pressing treatment needs and, often,
prior valorous service in combat theaters.’

The military, through its discharge process, is creating huge
handicaps to readjustment and reintegration into society by limiting the
possibility of care and failing to at the least stabilize these warriors
before their rough ejection.” VA compounds these handicaps in three
ways: First, although detailed transition counseling could assist all
discharged personnel, standard outreach services usually target those
leaving the service under honorable conditions.® Second, VA is not
tracking how many discarded warriors are applying for benefits, denied
or approved, or appeal.” Instead, for the most part, the Department
apparently considers that the issue is minor based on the comparatively
small number of applicants who walk through its doors;'® if adjudicators

5 Throughout this article, the authors will refer to the Department of Veterans Affairs,
along with its predecessor, the Veterans’ Administration, as “VA.” The Veterans’
Administration was redesignated by Congress as a Cabinet-level Department with the
enactment of Public Law 100-527 (Oct. 25, 1988).

S Infra Parts VIII and IX (discussing numerous provisions that render former
servicemembers ineligible for most benefits if their service was dishonorable under VA
definitions).

7 Infra note 669 and accompanying discussion (describing a phenomenon known as the
“Military Misconduct Catch-22).

8 See, e.g., Hal Bernton, Troubled Veterans Left Without Health-Care Benefits, SEATTLE
TIMES, Aug. 12, 2012, www.seattletimes.com (reporting on the common experience of
veterans who hold stigmatizing discharges that no one ever informed them of the ability
to seek treatment, resulting in the case where they are turned away at VA hospitals
because of those stigmatizing discharges); This assertion is also based on MAJ John W.
Brooker’s and MAJ Evan R. Seamone’s professional experience as judge advocates from
2003 to present.

% Infra note 671 and accompanying discussion (describing various accounts from the VA
regarding its lack of programs or efforts to track these cases).

1% The time it takes for veterans to apply for eligibility determinations is perhaps the
greatest deterrent to their follow-through on these cases. See, e.g., PAUL STARR ET AL.,
THE DISCARDED ARMY, VETERANS AFTER VIETNAM: THE NADER REPORT ON VIETNAM
VETERANS AND THE VETERANS ADMINISTRATION 175 (1973) (“Men are discouraged from
appealing because the process usually takes years and requires legal assistance beyond
their means.”); Health Care, Economic Opportunities, and Social Services for Veterans
and Their Dependents: A Community Perspective, Hearing Before the Subcomm. On
Oversight and Investigations of the Comm. on Veterans’ Affairs, House of
Representatives, 103d Cong., 1st Sess. 106 (May 5, 1993) (written testimony of Warren
Quinlan, New England Shelter for Homeless Veterans) [hereinafter Quinlan Written
Testimony] (observing how “[t]ime in effect discriminates” against ex-servicemembers



12 MILITARY LAW REVIEW [Vol. 214

and Veterans Law Judges rarely see these cases, then the lack of benefits
for this population is not much of a problem, many may reason. Most
importantly, Character of Service (COS) evaluations at VA regional
offices across the country involve a high degree of subjectivity in their
application to individual cases because key concepts lack definition."'

At the most general level, these negative outcomes have persisted for
generations because of the reasoning that former servicemembers who
committed misconduct serious enough to result in discharge deserved the
negative consequences of their status. While some have characterized
the brand of bad paper as “a life sentence,” for people who are often
“nineteen or twenty years old,”'* others characterize it as “a ticket to
America’s underclass [and] a bar to leaving it.”"> The idea is that, in
harsh environments where lives may be on the line, serious breaches of
conduct that interfere with the military mission should rightfully brand
an offender for life and should likewise remove eligibility for the special
military benefits and entitlements reserved for honorable and meritorious
service."* After all, the military’s generous benefits for college education
are often the singular factor motivating the initial decision to enlist for
many recruits in an all-volunteer military."

Hence, it seems reasonable in the normal course of events, that
leaving the military in dishonor should result in unique hardships greater

who would need to file for a discharge review by the VA based on the difficulties of their
mental health and financial situations during the review).

" Infra Part IX.A2 (explaining widespread and longstanding subjectivity and
inconsistency in the application of COS standards and many reasons for these outcomes).

2 STARR ET AL., supra note 10, at 175 (citing the criticisms of Congressman Clyde
Doyle).

13 Peter Slavin, The Cruelest Discrimination: Vets with Bad Paper Discharges, 14 BUS. &
Soc. REv. 25, 25 (1975) (further explaining how veterans with bad paper “find it harder,
if not impossible to obtain rental housing, credit, licenses, mortgages, home improvement
loans, life and medical insurance” and generally transforms them into “bad risks” by any
public or financial organization’s calculus).

' For example, during the Vietnam War, the Army showed recruits a 30-minute color
film titled, The Smart Way Out, which contrasted “Good Joe” with “AWOL Johnny.”
While Good Joe earned an honorable discharge, followed by “years of happiness,”
AWOL Johnny received an Undesirable Discharge for going AWOL to visit his girlfriend
and was therefore doomed to a life of “bitterness, loneliness, and poverty.” At the end of
the film, AWOL Johnny “ended up as an unemployed drunk, arrested by the police for
vagrancy.” LAWRENCE M. BASKIR & WILLIAM A. STRAUSS, THE DRAFT, THE WAR, AND
THE VIETNAM GENERATION 121 (1978).

15 See, e.g., Kelli Kirwan, Educational Chances Wait for Soldiers, EL PASO TIMES (Tex.),
May 12, 2004, at 1B (“Many people join the military for the educational benefits such as
the ... G.I. Bill.”).



2012] EVALUATING VA BENEFITS ELIGIBILITY 13

than those encountered in leaving a civilian occupation. The culpable
offender who deprived the military of his or her faithful service,
transformed other servicemembers or dependents into victims, or
detracted from the military mission in some palpable way should
sacrifice the perks of social mobility. We can consider this the “just
deserts” thesis of military misconduct. It targets the individual and
reasons that he or she deserves to have hard transition back to civilian
life in a nation that values the sacrifices of men and women in uniform.
The thesis is often communicated as honoring those who loyally served
by preserving the distinction from those who did not.'

There is, however, an exceptional circumstance that turns the “just
deserts” thesis on its head and that shifts concern away from the offender
and back to society. It is the “public health” thesis of military
misconduct, which recognizes that not all offenders are similarly
situated. It considers one main discriminating characteristic; the
offender’s mental state at the time of the misconduct. This theory
focuses on the very factors that make the military so valued an
institution; (1) that so many servicemembers are exposed to combat
trauma and its resulting stress conditions and (2) that the military is an
occupation in which one is expected to encounter such stress on a regular
basis. The complication for troops who have experienced combat is that
many have sustained psychological wounds of war that manifest in
undesirable behavior when the condition remains untreated."’

Although statistics on the connection between post-traumatic stress
disorder (PTSD) and crime leave much to be desired, enough data now
exist to conclude that the military has essentially criminalized mental

16 See, e. g., Letter from Edward J. Derwinski, Secretary of Veterans Affairs to Hon. G.V.
(Sonny) Montgomery, Chairman of Comm. on Veterans’ Affairs (Apr. 27, 1990), in
Incarcerated Veterans Rehabilitation and Readjustment Act of 1989, Hearing Before the
Subcomm. on Courts, Intellectual Property, and the Administration of Justice of the
Comm. on the Judiciary, House of Representatives of the 102nd Cong., 2nd Sess. on H.R.
3453, Incarcerated Veterans Rehabilitation and Readjustment Act of 1989, at 91 (Apr.
24, 1990) (serial no. 99) (prioritizing the delivery of VA services to honorably discharged
veterans over those with histories of misconduct); infra Part IX.A.1 (discussing
Congress’s rationale for barring benefits to those discharged under dishonorable
conditions).

17 See, e.g., Amanda Carpenter, Military Misconduct May be Sign of PTSD, WASH.
TIMES, www.washingtontimes.com, Jan. 12, 2010 (citing a sober warning, in 2007, by
mental health professionals within the Department of Defense for its providers that “[t]he
service may be discharging soldiers for misconduct when in fact they are merely
displaying symptoms of post-traumatic stress disorder.”).
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illness in many instances—and a very predictable type of mental illness
at that. Increasingly, military and VA mental health professionals and
legislators have called for serious intervention to prevent this dilemma by
providing treatment in lieu of merely punishment and swift discharge.®
Their concerns acutely focus on the issue of eligibility for veterans’
health care benefits. Namely, an Undesirable Discharge (UD), Under
Other Than Honorable Conditions Discharge (OTH), Bad-Conduct
Discharge (BCD), and Dishonorable Discharge (DD) can result in a total
denial of VA entitlements.

Access to VA health care, as opposed to medical care provided by
such entities as county general hospitals or emergency rooms, is vital to
the successful reintegration of combat-traumatized veterans because it
provides “the only reservoir of combat PTSD expertise.”’’ Given
concerns over the nation’s jails existing as de facto psychiatric wards for
members of the public with mental illness,” the following “Military
Misconduct Catch-22” emerges:

What’s the point of [the Department of Defense]
recognizing that PTSD/TBI causes misconduct when it

'8 See, e.g., Hon. Maxine Waters & Jonathan Shay, Heal the “Bad Paper” Veterans,
N.Y. TIMES, July 30, 1994, reprinted in BALT. SUN (Md.), Aug. 2, 1994, at 7B
(“Whatever the circumstances surrounding combat veterans’ bad-paper discharges, it is
self-defeating to deny them benefits. We don’t save money by shutting them out; it costs
much more in unemployment compensation and support for prisons, homeless shelters,
substance abuse treatment and emergency health care programs.”); Shay Written
Testimony, supra note 4, at 117:

[1] find the situation of veterans with ‘bad paper’ [being denied
mental health treatment] to be as unjust and irrational as if they had
been drummed out for failure to stand at attention after their feet had
been blown off. Most of these men committed offenses because of
[their] combat PTSD;

Hoellwarth, supra note 4 (describing calls for action by a Navy psychiatrist Captain
William Nash: “Those who need treatment need to get treatment period. If because of
justice they lose their benefits, that may not be justice totally.”); Gregg Zoroya,
Discharged, Troubled Troops in No-Win Plight: Marines Kicked out for Conduct Linked
to Stress Disorder are Often Denied Treatment by the VA, USA ToDAY, Nov. 6, 2006
(describing positions of Marine Corps defense attorneys who have witnessed the
downward spiral faced by their discharged clients with untreated mental health
conditions).

' Quinlan Written Testimony, supra note 10, at 105.

2 See, e.g., MARY BETH PFEIFFER, CRAZY IN AMERICA: THE HIDDEN TRAGEDY OF OUR
CRIMINALIZED MENTALLY ILL (2007).
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doesn’t do anything to stop the “pattern of misconduct”
discharges for soldiers with PTSD/TBI? How can it say
that this is evidence of a service-related disability only to
use this evidence to deny service members access to
benefits for that disability?*'

Rather than involving the interest of retribution against the individual
offender as the “just deserts” theory does, the Military Misconduct
Catch-22 raises independent concerns of public health. Accordingly,
retired Connecticut Supreme Court Justice Barry Schaller observes,

The psychiatric profession must promote consideration
of PTSD as a public health issue rather than simply as an
individual mental health problem. The broad reach of
combat PTSD within American society, in terms of the
numbers of veterans who develop the disorder and the
number of people whose lives are directly affected
thereby, qualifies it as a public health issue, meaning one
that involves the health of communities or populations.?

Untreated PTSD in offenders already prone to violent outbursts and loss
of impulse control raises concerns fundamental to our self-interest as a
nation.”® For these forgotten warriors and lost legions of “bad paper

2 Carissa Picard, The Military’s Misconduct Catch-22, www.military.com, Jan 14, 2009.
Marine Lieutenant Colonel Colby Vokey states the dilemma similarly, “When classic
symptoms of [PTSD] arise—including alcoholism and drug abuse—the veterans are
punished for the behavior . . . . Their less-than-honorable discharges can lead to a denial
of VA benefits. Vokey calls it a Catch-22, referring to the no-win situation . . . .”
Zoroya, supra note 18.

22 SCHALLER, supra note 1, at 202-03. See also Seamone, supra note 2, at 29 (describing
how the lethality of the veteran’s training makes untreated PTSD a matter of public
safety).

2 From his years treating Vietnam veterans for combat stress conditions, Doctor
Jonathan Shay identified a number of criminal behaviors stemming “directly from
combat PTSD,” including “AWOL or desertion after return to [the] U.S., [u]se of illicit
drugs to self-medicate symptoms of PTSD, and [iJmpulsive assaults during explosive
rages on officers or NCOs after return to the U.S.” Shay Written Testimony, supra note
4, at 115. More recently, in 2010, Robyn Highfill-McRoy and her colleagues reviewed
tens of thousands of TRICARE records and concluded that “combat deployed Marines
with a PTSD diagnosis were 11 times more likely to engage in the most serious forms of
misconduct than were combat deployed Marines without a psychiatric diagnosis.” Robyn
M. Highfill-McRoy et al., Psychiatric Diagnoses and Punishments for Misconduct: The
Effects of PTSD in Combat-Deployed Marines, 10 BMC PSYCHIATRY 1, 6 (2010),
http://www.biomedcentral.com/1471-244x/10/88. In 2012, research by forensic
psychologist Eric Elbogen, Ph.D., and his colleagues concluded that “combat trauma in
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veterans,” the notion of invisibility is an illusion. They aren’t invisible;
when we are willing to look they re-emerge from obscurity in the
homeless shelters,”* prisons and jails,”> and morgues®® of every city and
state in the nation. We can watch the public health dominoes fall in
succession as untreated PTSD affects family members and innocent
bystanders alike.”’

As Justice Schaller prophetically notes, civilian “courts come into
the picture only after all other efforts to prevent, minimize, or resolve
PTSD problems have failed.”™  When they do, the “unspoken
assumption” is that the military has abdicated its responsibilities to act
when there was still time to prevent inevitable, and sometimes
irreparable, societal harm.”’ One life saved is enough reason to

the form of PTSD, combined with the high irritability that PTSD can cause, does
‘significantly raise the risk of criminal arrest.”” David Wood, Combat Veterans with
PTSD, Anger Issues More Likely to Commit Crimes: New Report,
WWW.HUFFINGTONPOST.COM (Oct. 9, 2012) (12:45 PM EDT) (citing interview with
Professor Elbogen). See also Eric B. Elbogen et al., Criminal Justice Involvement,
Trauma, and Negative Affect in Iraq and Afghanistan War Era Veterans, J. CONSULTING
& CLINICAL PsycHoL. 1, 3 (Oct. 1, 2012) (advance online publication doi:
10.1037/s0029967) (finding that “[t]he link between combat exposure and arrest was
mediated by PTSD with high irritability”).

# See, e.g., Quinlan Written Testimony, supra note 10, at 104 (“[O]n any given day, an
average of about 50% of the men coming through the [shelter] doors . . . have ‘bad
paper.’ Half or 25% of these are combat veterans.”).

25 MARGARET E. NOONAN & CHRISTOPHER J. MUMOLA, BUREAU OF JUSTICE STATISTICS
SPECIAL REPORT: VETERANS IN STATE AND FEDERAL PRISON 1, 6 (May 2007) (reporting
“an estimated 140,000 veterans . . . held in the Nation’s prisons, with 38 percent of them
having “failed to receive an honorable discharge”).

% While veterans are a population at heightened risk of suicide, incarcerated veterans
suffer the added risk by occupying inmate status, which places them at even higher
additive risk of suicide. Hal S. Wortzel et al. Suicide Among Incarcerated Veterans, 37 J.
AM. ACAD. PSYCHIATRY & LAw 82, 87 fig 1 (2009) (recognizing the cumulative risk).

7 See, e.g., SCHALLER, supra note 1, at 136-53 (describing various studies of veteran
criminality in the aftermath of Iraq and Afghanistan, including rates of victimization of
strangers and specific types of crimes that occur in greater frequency among those with
combat trauma); Seamone, supra note 2, at 24-25 n.64 (describing media reports and
books that have focused on violent criminal behavior of recently re-deployed
servicemembers in communities near their installations); Evan R. Seamone, Improved
Assessment of Child Custody Cases Involving Combat Veterans with Posttraumatic Stress
Disorder, 50 FAM. CT. REV. 310, 314, 326-27 (2012) (describing the harmful and lasting
effects of some military parents’ PTSD, including “secondary traumatic stress,” on
family members, particularly children).

8 SCHALLER, supra note 1, at 196.

» Id. at 211; see also id. at 208 (“The failure of current [military] support systems has left
it to states and cities to fill in the gaps....”).
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intervene, claim some mental health professionals.®® The result of this
failure to intervene is not one, but tens of thousands hanging in the
balance: Not only were 255,800 Vietnam-era veterans given
stigmatizing UD and BCD characterizations,”' but between October 2000
and September 2005, at least another 55,111 recipients of OTH
discharges and 13,549 recipients of BCDs joined their swelling ranks.”
Given its substantial size, one author of this article labels the population
of discarded ex-servicemembers with a combination of bad paper and
untreated PTSD as “America’s largest sleeper cell.””® The troublesome
term highlights the manner in which a widespread lack of understanding
and prioritization by the military and VA amplifies the effect of the
enemy’s traumatic act that caused the condition, potentially transporting
its harm into America’s neighborhoods, living rooms, and schools. No
one can say how many of those discharges would have been handled
differently had commanders, judge advocates, and VA adjudicators
understood the system.

3 See, e.g, Mark C. Russell, Preventing Military Misconduct Stress Behaviors,
HUFFPOST HEALTHY LIVING, www.huffingtonpost.com (Jan. 27, 2012 8:45AM) (sharing
from his experience as a former military psychologist who has treated hundreds of
combat veterans, “If we prevented one [homicide] incident, saved one life, it would be
worth the time and investment.”).

31 BASKIR & STRAUSS, supra note 14, at 155 fig.6 (accounting for 31,800 BCDs and
224,000 UDs between August 4, 1964 and March 28, 1973). Although many cite to over
500,000 stigmatizing discharges during the Vietnam War, their definition of “less-than-
Honorable” includes 305,000 General Discharges issued in the same period, which are
less harmful than BCD or UD characterizations, though still somewhat stigmatizing. See,
e.g., Peter Slavin, The Stigma’s of Discharge, WASH. POST, Apr. 18, 1976, at B1, B2
(“Between fiscal year 1967 and 1975, some 548,000 bad discharges were issued . . . .”).

32 VETERANS® DISABILITY BENEFITS CoMM., HONORING THE CALL TO DUTY: VETERANS’
DISABILITY BENEFITS IN THE 21ST CENTURY 93, at tbl.5.1 (Oct. 2007) [hereinafter
VETERANS DISABILITY BENEFITS COMM.] (citing a responsive e-mail). U.S. Ct. of
Appeals for the Armed Forces, Annual Reports,
http://www.armfor.uscourts.gov/newcaaf/ann_reports.htm (last visited Mar. 10, 2013)
(tabulating statistics for FY2000 to FY2005 in the appendices of the Annual Reports of
the Committee on Military Justice). Reporter Hal Bernton of the Seattle Times collected
another 20,000 OTH discharge recipients from responding agencies reporting on the
period 2005 through 2012, and the corresponding Annual Reports for FY2006 to FY2011
tabulate an additional 9,766 BCDs. Bernton, supra note 8: U.S. Ct. of Appeals for the
Armed Forces, supra.

33 Evan R. Seamone, Using Therapeutic Jurisprudence to Dismantle America’s Largest
Sleeper Cell: The Imperative to Treat, Rather than Merely Punish Active Duty Offenders
with PTSD Prior to Discharge from the Armed Forces, NOVA SOUTHEASTERN L. REV.
(forthcoming 2013).
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B. Organizational Approach of This Article

The following sections of this article address the manner in which
military commanders and attorneys can master the voluminous rules that
govern VA benefit eligibility in the time prior to discharge, while there
is maximum opportunity to enhance long-term recovery.”* The sections
also offer special insight for VA adjudicators, attorneys, and Veterans
Law Judges to equip them with better knowledge about the interpretation
of military rules.

Part II provides an overview of the VA claims process, underscoring
the large degree to which VA relies upon military records and
information that commanders provide. A reading of both sections
reveals how, for OTH and BCD characterizations, small changes in the
practice of annotating records can make a significant difference in
preserving commanders’ intentions, especially since VA uses definitions
that do not reflect the military’s terminology.

Another key point emphasized in this Part is that there are no precise
military standards dictating when these characterizations will result or
for what types of offenses. Historically and modernly, the military’s
reliance on and deference to command discretion has produced
inconsistent punishments. Troops may be punished harshly with an OTH
or BCD in one battalion for the same misconduct that garners a
counseling statement or corrective training 50 yards away in a different
battalion on the same installation.”> Furthermore, the possibility of bias
or discrimination in the exercise of discretion can never be eliminated.*

Part III of this article provides an overview of the benefits that are at
stake in a VA COS review, specifically for the recipients of an OTH or a
BCD. Because an Honorable Discharge will normally not preclude a
former servicemember from receiving the full range of benefits,
including GI Bill eligibility, this too often leads recipients of lesser

3 SCHALLER, supra note 1, at 200 (“The goal must be to prevent problems of
readjustment rather than expecting civilian society to deal with them after they occur.”).

35 See, e.g., BASKIR & STRAUSS, supra note 14, at 159 (describing how stigmatizing
discharges from commanders were often attributable to “bias, or even whim”).

3 See, e.g., Charles P. Sandel, Comment, Other-Than-Honorable Military Administrative
Discharges: Time for Confrontation, 21 SAN DIEGO L. REv. 839, 855 (1984) (noting how
“[i]t is difficult to detect or protect against [command influence or abuse of discretion]
within the existing discharge process” and noting various incentives for commanders to
be extraordinarily harsh).
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discharges to believe that their entitlements are far fewer.”’ In fact,
based on simplified charts, the summaries in separation documents, or
inaccurate legal advice, UD, OTH, and BCD recipients may believe that
such discharges totally preclude them from all VA benefits.”® For the
most part, many of these involuntarily separated servicemembers may be
eligible for substantial benefits, which, depending on offenses,
surrounding circumstances, and disability ratings, might even include
postsecondary education by virtue of VA’s Vocational Rehabilitation
program.” For this reason, we define key benefits and attempt to fix the
errors, omissions, and misstatements that frequently appear in the
authoritative documents now relied upon by military and civilian
agencies.

With an idea of key benefits at stake in any COS determination, Part
IV describes additional hurdles to eligibility that often arise independent
of misconduct but which nevertheless must be considered in any
misconduct-related case. Here, aside from difficulties that may be
encountered with the minimum active duty service requirement, we also
discuss practical hurdles that can contribute to the denial of benefits,
such as the backlog of VA claims, a complex appellate system,
inadequate evidentiary development, or misapplication of the proper
standards.* Continuing with independent rules that have a bearing on
COS determinations, Part V discusses what may be considered one of
three exceptions to most of the bars to benefits. Here, we describe the
effect of a servicemember’s prior completed term of honorable service
on his or her benefits eligibility despite a subsequent period of less than
honorable service. The rule essentially mandates that VA permit any
benefits rightfully earned during the prior honorable term, including
those stemming from service-connected injuries. Of course, because
these benefits are only granted for honorably completed periods of
service, this Part necessarily describes how VA calculates obligated
service and its termination, with further insights on avoiding common
errors in such mathematics.

37 STARRET AL., supra note 10.

*1d.

¥ Infra Part 1II (discussing VA benefits for individuals with OTH or BCD
characterizations).

40 Press Release, U.S. Dep’t of Veterans Affairs, VA Completes Over 1 Million
Compensation Claims in 2012 (Sept. 20, 2012) (noting that 2012 was the third fiscal year
in a row that VA’s claims processors had exceeded the one million mark, but also
acknowledging that “[tJoo many Veterans still wait too long,” and that the overall
accuracy of claims adjudication since Sept. 2011 was 86 percent).
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Both VA and the military have begun to recognize the high risk that
military women will fall victim to sexual trauma during their service
(MST).*" In fact, while the number of men who report sexual trauma is
less, when considered on a proportional basis, “given the greater number
of men in the military, the total number of male and female [sexual
assault] victims is approximately equal.”* Aside from DoD’s initiation
of prevention efforts during service, VA has recognized the priority of
assisting MST victims following their separation from the military, with
further acknowledgement that any servicemember who is dealing with
the health consequences of sexual trauma should have access to VA care,
regardless of discharge characterization.*” Part VI, therefore, explains
how recipients of less than honorable discharges may still retain
healthcare eligibility for MST-related treatment, regardless of statutory
or regulatory bars to VA benefit eligibility.

Part VII next considers insanity, the third and final independent basis
for providing benefits to recipients of a stigmatizing OTH, UD, BCD, or
DD. Consideration of VA’s definition for the term reveals strict
standards unique to the Department, like other non-military terms.
Although some cases demonstrate the possibility of meeting the statutory
requirements for insanity, we underscore the difficulty of qualifying for
the exception, even if a former servicemember suffered from an
aggravated case of PTSD or other wartime injury.

A former servicemember discharged under a less than honorable
characterization will meet the definition of a “veteran” who is eligible for
benefits only after VA’s COS process has determined such status.** Part

! Infra Part VL.

2 Jessica A. Turchik & Susan M. Wilson, Sexual Assault in the U.S. Military: A Review
of the Literature and Recommendations for the Future, 15 AGGRESSION & VIOLENT
BEHAV. 267, 268 (2010).

* Infra Part VI.

4 Commentators have widely labeled the General Discharge (GD) as stigmatizing along
with UDs, OTHs, and punitive discharges. See, e.g., Christopher H. Lunding, Judicial
Review of Military Administrative Discharges, 83 YALE L.J. 33, 35 (1973) (noting that
“[c]ourts have found the General Discharge to constitute ‘a stigma of tremendous impact
which [has] a lifelong effect” and military regulations which explain that its recipient
“may expect to encounter substantial prejudice in civilian life”) (citing Unglesby v.
Zimny, 250 F. Supp. 714, 717 (N.D. Cal. 1965) and an edition of Army Regulation 635-
212 from the 1960s). While it is certainly true that a GD bears some negative
consequences because it is still not fully honorable, the VA considers it as under
honorable circumstances for the purpose of health care benefits. STARR ET AL., supra
note 10, at 176 (“Anyone who received an Honorable or General Discharge is
unambiguously entitled to benefits.”). We, therefore limit our use of “stigmatizing
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VIII of the article examines the statutory bars to VA benefits that will
preclude veteran status, each of which appear in the United States Code
with fairly simple terminology as Congress’s direct proscription for VA
benefit entitlement.” When discussing substantive provisions of the
statutory bars, this Part offers a number of visual aids to assist readers in
understanding the interrelationship of these varied rules.

As distinguished from statutory bars, Part IX explores the regulatory
bars to VA benefits, which appear in the Code of Federal Regulations as
the result of VA’s administrative rulemaking process. Despite the fact
that the regulatory bars to benefits originated at the same time as the
statutory provisions, for the most part, the regulatory provisions exist in a
framework described by some judges as extremely “murky” because of
its confusing and antiquated provisions.*® The problem mainly rests in
the lack of definitions for key concepts as well as the lack of a
methodology to practically apply these definitions. Too often, the result
is a subjective determination by an individual adjudicator that is sure to
conflict with other adjudicators’ conclusions in the 56 VA regional
offices, and even ones in his or her own regional office.”” Here, we pay
special attention to the regulatory bars of “willful and persistent
misconduct” and “offenses involving moral turpitude,” which are widely
criticized for their lack of meaningful interpretive guidance.”® To better
understand the meaning of these terms, we examine interpretations by
the VA regional offices and the way other federal agencies have defined
and applied similar terms, and suggest improvements.

discharges” to the most crippling ones evaluated under the COS process: UD, OTH, and
BCD.

4 For the purposes of this article, the authors’ use of the term “veteran status” refers not
only to eligibility for VA benefits based on the characterization and length of active
service, but also the absence of any statutory provision that would bar the receipt of VA
benefits.

6 Trilles v. West, 13 Vet. App. 314, 330 (2000) (Kramer, J., & Steinberg, J, concurring).
47 VA provides non-medical benefits and services to veterans and other claimants at its
regional benefits offices throughout the United States and the Philippines. See U.S. Dep’t
of Veterans Affairs, http://www2.va.gov/directory/guide/division_flsh.asp?drum=3 (last
visited March 10, 2013). At the time of publication, VA operated 56 regional offices
throughout the country. See Erik K. Shinseki, Sec’y, U.S. Dep’t of Veterans Affairs,
Remarks at National Association of State Departments of Veterans Affairs (NASDCA)
Mid-Winter Conference (Feb. 13, 2013) (discussing an automated claims adjudication
tool that is being fielded to all 56 regional offices in 2013),
http://www.va.gov/opa/speeches/2013/02_13 2013.asp (last visited March 9, 2013).

*8 Infra Part II1.
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With the benefit of a framework for understanding both statutory and
regulatory bars to benefits, Part X traces the history and development of
the infamous “Benefits at Separation” chart that currently informs many
commanders’, servicemembers’, judge advocates’, and panel members’
forecasts of future VA benefit eligibility. Although some rendition of the
chart has existed since at least 1952, and represents its creator’s best
intentions, it is our position that the chart’s summaries, especially for the
decisions purported to be “To Be Determined” by the administering
agency, at best, offer little useful guidance and, at worst, provide an
illusion of objectivity and misleading guidance for key decision-making.
We thus offer new and improved guidance to eliminate confusion and
better inform decisions prior to a servicemember’s discharge and prior to
the servicemember’s adoption a legal course of action that could
unintentionally harm future coverage for necessary life needs.

Part XI offers practical tools to enhance the quality of information
dispensed to military judges, panels, servicemembers, commanders, and
judge advocates regarding VA benefits and involuntary or punitive
separation from the service. This Part begins with an explanation of the
flaws within the current panel instructions related to VA benefits. It then
proposes new instructions that more accurately reflect how punitive
discharges and the level of court-martial impact an accused’s eligibility
for VA benefits.

This part then outlines the tools offered to bolster the scant notice
routinely provided to servicemembers undergoing elimination to help
them make knowing and intelligent waivers of their rights by explaining
the nature of lost benefits as well as consequences of specific types of
misconduct under VA’s framework for statutory and regulatory bars.
For example, rather than understanding simply that a servicemember
may lose “substantially all” or “virtually all” benefits administered by
VA, a soldier considering an Army Chapter 10, Discharge in Lieu of
Court-Martial, must further understand how substantially all VA benefits
might still be preserved if that same soldier is accepting a discharge in
lieu of a Special, rather than a General Court-Martial.™® The Part then
offers an information paper to help commanders and military justice

4 Captain W.C. Blake, Punishment Aspects of a Bad Conduct Discharge, JAG I., Dec.
1952, at 5, 6 (providing summarized standards specifically to “point out the punishment
effect of a bad conduct discharge with regard to future benefits”). For a history and
discussion of different iterations of the infamous chart, see infra Part X.

5% Infra Part I11.C (discussing the pivotal distinction in the regulatory bar for discharge in
lieu of a General Court-martial).
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practitioners identify the manner in which untreated mental health
conditions can manifest in criminal conduct. Because research has
identified certain behaviors related to PTSD and Traumatic Brain Injury
(TBI) symptoms, decision-makers now have the benefit of a quick
resource to consult.”’ Although the information paper does not suggest
that mental conditions should excuse the servicemember from
punishment, it provides a basis to ask for more detailed mental health
evaluations and to make accurate appraisals of the potential need for
future mental health treatment.®> Because VA adjudicators often must
determine Character of Service based on files with very limited, or even
scant, documentation that is devoid of any context, various appendices
provide improved templates for separation documents and
recommendations from court-martial sentencing authorities to preserve
the intentions of these authorities specifically for a later VA COS
determination.’

Part XII concludes the article with additional practical and policy
recommendations. It touches on the value of improved coordination
between the military, VA, and Veterans Service Organizations (VSOs)—
with transition services targeted toward servicemembers facing
involuntary separation and less than honorable discharges. Here, we
hope that such organizations will have the most impact while it is still
possible to obtain key evidence and while mental health resources are
still available to the servicemember, rather than waiting until years or
decades after separation when such access is impossible. DOD’s, VA’s,
and the VSO’s ability to deliver focused outreach to this subpopulation
of separating personnel can substantially improve the quality of
information upon which adjudicators must rely. As important are efforts
to revise the existing regulatory provisions to clarify ambiguous terms
that invite subjectivity. Here, we rely upon the Administrative Procedure
Act and its notice and comment provisions for agency rulemaking rather
than congressional action. Despite multiple pleas to revise and liberalize
the COS standards, Congress has left them virtually unchanged since the
inception of the /944 Servicemens’ Readjustment Act. Neither the
enactment of the Uniform Code of Military Justice nor the development
of entirely different discharge characterizations and standards has
influenced the provisions of the United States Code. We thus identify
the Code of Federal Regulations as the best place to supplement the most

S Infra app. 1.
52 14

53 Infra app. L.
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confusing regulatory bars with objective definitions and proposed
practical methodologies.

Through this combination of efforts, our military and civil system can
finally accept the entirety of the responsibility for bringing home all of
our warriors, including those with invisible wounds, from the long wars
that continue to confront them each and every day they are denied
effective treatment resulting from misunderstandings and uninformed
decisions. In so doing, the military, VA, local government, and VSOs
can jointly protect the public’s freedoms, health, and well-being, as well
as help the individuals who deserve it.

II. The VA Claims Process: The Sometimes Difficult Road to Obtaining
VA Benefits Following an Adverse Separation

VA administers numerous veterans benefits programs affecting our
nation’s nearly 22 million veterans and roughly an equal number of
dependents and survivors of veterans.® These estimated 44 million
people make up roughly 14 percent of this country’s population.”> With
more than 294,000 employees and a budget in excess of $138 billion, VA
is this country’s second largest Cabinet-level department.® During
Fiscal Year 2011, VA received more than 1.3 million claims for
disability compensation benefits, and processed more than a million
claims for benefits.”” At the conclusion of that fiscal year, more than 3.7
million veterans and survivors were in receipt of service-connected
disability or death compensation benefits.™® More than 300,000, or
nearly 10 percent, of the veterans in receipt of compensation at the end of
that year obtained benefits payable at the 100 percent level of
disability.” Owing in large part to the fact that VA serves such a vast
population of eligible beneficiaries, it should not be a surprise that VA is

34 U.S. DEP’T OF VETERANS AFFAIRS, 2012 PERFORMANCE AND ACCOUNTABILITY REPORT
£g32 (2012) [hereinafter P&A REPORT].

Id.
6 p&A REPORT, supra note 54, at 1-2; see also U.S. DEP’T OF VETERANS AFFAIRS, 2011-
2015 STRATEGIC PLAN REFRESH 11 (2011).
57 P&A REPORT, supra note 54, at I-3.
% U.S. DEP’T OF VETERANS AFFAIRS, VETERANS BENEFITS ADMINISTRATION ANNUAL
BENEFITS REPORT, FISCAL YEAR 5 (2011) [hereinafter VBA REPORT].
$Id. at 8. A Veteran with no dependents who is 100 percent disabled current receives
$2,816 per month. 38 U.S.C.A. § 1114(j) (2011). The most current Veterans
Compensation Benefits Rate Tables can be found at
http://benefits.va.gov/COMPENSATION/resources_compO01.asp.
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a large bureaucracy that is steeped in laws, regulations, and formal
procedures. It is important for military attorneys to be familiar with the
VA claims process, both for client counseling purposes and to fully
understand the likely long-term impact of the character of discharge that
is a awarded pursuant to adverse separation proceedings. This section
will provide an overview of the VA claims process.

A claimant will generally seek entitlement to any of VA’s available
benefits programs by filing a claim. In order to illustrate the VA
administrative claims process and the procedures for appellate review
thereof, we explain the process using the example of a claim for
disability compensation benefits that has been submitted by a former
servicemember who was discharged with an OTH characterization. Such
a claim for service connected disability compensation includes a number
of sub-elements (veteran status; the existence of a disability; a
connection between military service and the disability; the degree of
disability (i.e., the disability rating); and the effective date to be
assigned), and the threshold element that must be established in order for
a claim to be granted is veteran status.”” Thus, regardless of whether a
claimant actually Aas a disability that is connected to his or her military
service, he or she cannot not prevail in a claim for VA disability
compensation benefits unless he or she has qualifying status as a
veteran.®’

Found in the opening section of Title 38 of the United States Code,
Congress has defined that a veteran is a “person who served in the active
military, naval, or air service, and who was discharged or released
therefrom under conditions other than dishonorable.”® Congress has
further elaborated on the length and circumstances of such service that is
required to qualify for veteran status.” In addition to defining certain
circumstances of dishonorable service in its own right, Congress has
delegated to the Secretary of Veterans Affairs the authority to

80 See Dingess v. Nicholson, 19 Vet. App. 473, 484 (2006).

61 See Robertson v. Shinseki, _ Vet. App. __, No. 11-3521 (Mar. 15, 2013), slip op. at
7 (referencing VA’s Adjudication Procedures Manual Rewrite and stating that “[i]f a
service member receives an undesirable discharge, a discharge under other than
honorable conditions, or a bad conduct discharge, VA is instructed to make a formal
character of discharge determination before addressing a claim for benefits on the
merits.”).

6238 U.S.C. § 101(2) (2006).

83 See, e.g., id. §§ 101, 106, 5303, and 5303A.
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promulgate regulations.®* Under that authority, VA has further addressed
the circumstances associated with the term “dishonorable,” which will be
discussed at length in the proceeding section of this article.®®

Ordinarily, and for the great majority of former servicemembers,
establishing veteran status is as simple as submitting a DD Form 214
(Certificate of Release or Discharge from Active Duty) with one’s claim
to a VA regional office. That document, which is issued by a claimant’s
military service department, indicates, in pertinent part, the length of
service and provides a characterization of that service, such as
Honorable, General, or OTH.®® If the characterization of discharge is
honorable or general under honorable conditions, and no statutory bars to
benefits apply, that characterization is binding on VA.%

Additionally, the DD Form 214 will often list a narrative reason for
the discharge, and will generally identify the nature of the active duty
service, such as Active Duty for Training.®® If the characterization is
OTH or BCD, then the DD Form 214 alone will likely not be sufficient
to establish veteran status, and the question will have to be adjudicated
by VA, a process that can take years if appeals are included. Assuming
that a claimant has established veteran status, the veteran and possibly
his or her dependents or survivors are eligible beneficiaries of VA
benefits. If the veteran has a current disability and that same disability is
adjudicated to be related to a disease or injury incurred or aggravated in
service, then the disability will be “service connected” by VA.® A grant
of service connection is a formal determination that “such disability was
incurred or aggravated. . . . in [the] line of duty in the active military,

% 1d. § 501(a).

% 38 C.FR. § 3.12 (2012). The term “dishonorable” in 38 U.S.C. § 101(2) is not
synonymous with the term “dishonorable discharge” as used in the military justice
context. The statutory and regulatory bars that render service “dishonorable” within the
meaning of the statute are discussed in Parts VIII and IX of this article.

% See U.S. DEP’T OF DEF., INSTR. 1336.01, CERTIFICATE OF RELEASE OR DISCHARGE FROM
ACTIVE DUTY (DD FORM 214/5 SERIES), enclosure 3 (20 Aug. 2009).

7 See 38 C.F.R. § 3.12(a) (2012) (characterization of honorable, general, or under
honorable conditions is binding on VA). A favorable characterization does not
necessarily entitle a claimant to any specific benefit or to benefits at all; inadequate time
in service (Part IV.A infra) or a statutory bar (Part VIII infra) or a failure to meet a
specific prerequisite for the benefit in question (app. H infra) may still prevent a claimant
or veteran from receiving a particular benefit.

% See U.S. Dep’t of Def., Form 214, Certificate of Release or Discharge From Active
Duty (Aug. 2009) [hereinafter DD Form 214].

% See Hickson v. Shinseki, 23 Vet. App. 394 (2010); Dingess v. Nicholson, 19 Vet. App.
473, 484 (2006).



2012] EVALUATING VA BENEFITS ELIGIBILITY 27

naval, or air service.””" If a disability is adjudicated to be service

connected, then payment will be afforded at the rates prescribed annually
by Congress after a level of disability is assigned.”" However, if a former
servicemember has not established veteran status, then he or she will not
be entitled to any compensation for disabilities incurred as a result of
service.

It is important for military lawyers and commanders to understand
that the foundation for all VA benefits is veteran status, and that it can
take a number of years to fully appeal an adverse VA determination
regarding whether a former servicemember’s circumstances of discharge
are a bar to benefits. As we explain below, there are a number of
opportunities for commanders and their prosecuting attorneys, despite
the fact that they are seeking the adverse separation of a servicemember,
to help preserve the servicemember’s entitlement to some, or even many,
post-service benefits. For example, if an OTH is not based on a
circumstance that is a legal bar to VA benefits under 38 C.F.R. § 3.12,
then it would facilitate the adjudication of a future VA benefits claim for
the command to explicitly include such evidence in the former
servicemember’s personnel records. This evidence could include
documentation explicitly stating that the discharge was not given in lieu
of a general court-martial, or a statement from a commander that a
servicemember’s discharge following misconduct was not based on
“willful and persistent misconduct.”’* Additionally, in the case of a
former servicemember who was discharged as a result of a prolonged
period of absence without leave (AWOL), evidence showing the
existence of “compelling circumstances” for the AWOL could include
documentation showing a particular hardship at that time.”” In such an
instance, a former servicemember may quickly establish eligibility for
VA benefits such as health care, vocational rehabilitation, and disability
compensation. Otherwise, if the record lacks such evidence, then the
administrative claim and appellate process can be lengthy, and the
former servicemember may ultimately be unable to produce the evidence
necessary to substantiate that the circumstances of his or her discharge
should not be considered a bar to VA benefits. The following paragraphs
briefly lay out the VA claims process, from the filing of a claim at a
regional office to the highest level judicial appeal.

38 U.S.C. § 101(16) (2006).

I See id. § 1110 (2006); 38 U.S.C.A. § 1114 (2011); 38 U.S.C. § 1115 (2009).
"2 Infra Part IX.E.2 (describing the regulatory bars).

7 See infia Part VIILB.
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The first step to file an administrative claim seeking VA disability
compensation benefits is the submission of a VA Form 21-526.”*
However, a claimant need not file a VA Form 21-526 to initiate a claim;
any “communication or action, indicating an intent to apply for one or
more benefits under the laws administered by the Department of
Veterans Affairs... must be considered an informal claim.”” A claimant
is not required to file such a claim on his or her own, as VA recognizes a
number of organizations that are accredited to assist in the preparation,
presentation, and prosecution of claims.”® If the claim submitted is
substantially complete, then VA will send the claimant a notice
explaining such information as the evidence that he or she should
provide and that VA will obtain on his or her behalf, and it will also ask
the claimant to identify relevant records and provide consent for VA to
obtain private medical records identified by the claimant.”” Such notice
is provided in compliance with VA’s statutory duty to notify a claimant
of the information and evidence necessary to substantiate a claim, and in
response to this notice, claimants are encouraged to provide VA with
relevant records in their possession or to notify VA of the existence of
records that would help to substantiate a claim.” VA has an additional
statutory duty to assist claimants in the development of their claims
through obtaining records and medical evidence, as necessary, to assist
claimants in substantiating their claims.” In this regard, the VA system
is supposed to be a “strongly and uniquely pro-claimant system of
awarding benefits to veterans.”® Furthermore, the Supreme Court has
recognized that, as part of this pro-claimant system, “VA is charged with
the responsibility of assisting veterans in developing evidence that
supports their claims, and in evaluating that evidence, VA must give the
veteran the benefit of any doubt.”™!

™ There is also streamlined “fully developed claim™ application that can be filed. See
U.S. Dep’t of Veterans Affairs, Form 21-526EZ, Application for Disability
Compensation and Related Compensation Benefits (Jan. 2013).

338 C.F.R. § 3.155 (2012). See also infra app. M.

638 U.S.C. § 5902(a) (2006).

738 U.S.C. § 5103(a) (2006); see also U.S. DEP’T OF VETERANS AFFAIRS, ADJUDICATION
PROCEDURES MANUAL REWRITE, M21-1MR pt. I, ch. 1, § B, subsecs. (a), (b), and (f)
May 3, 2012), available at  http://www.benefits.va.gov/WARMS/M21 1mrl.asp
[hereinafter M21-1MR].

838 U.S.C.A. § 5103(a) (2009).

738 U.S.C. § 5103A (2006).

% Hayre v. West, 188 F.3d 1327, 1333-34 (Fed. Cir. 1999).

8 Henderson v. Shinseki, 131 S. Ct. 1197, 1207 (2011).
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With respect to the element of veteran status, the duty to assist a
claimant in substantiating his or her claim applies. Although the general
duty to assist has been in effect since the enactment of the Veterans
Claims Assistance Act in 2000, it does not explicitly provide that such
assistance is required to help a claimant substantiate veteran status.** As
recently as 2009, VA had asserted that this duty did not apply to a
claimant who had not yet established veteran status.® However, the
United States Court of Appeals for Veterans Claims (CAVC) held that
the duty to assist applied to the “critical element” of veteran status of a
claim.* In that precedential decision in which a claimant was seeking
veteran status, the CAVC remanded for the Board of Veterans’ Appeals
(BVA) to determine whether, pursuant to the duty to assist and VA’s
regulation defining insanity with respect to character of discharge
determinations, a medical opinion was necessary to determine whether
the appellant was insane at the time of the commission of an offense
leading to his dishonorable discharge from service such that the
discharge from service would not be a bar to VA benefits.®

VA is required by statute to “make reasonable efforts to assist a
claimant in obtaining evidence necessary to substantiate the claimant’s
claim for a benefit under a law administered by the Secretary.”™ With
respect to cases involving character of discharge, it is necessary for VA
“to request the facts and circumstances surrounding the claimant’s
discharge prior to making a formal decision.”®’ This development may
include a formal request for the facts and circumstances of the discharge
from the former servicemember’s service department, but VA does not
control what information the service department will provide, and VA
will therefore not necessary obtain a complete copy of the former
servicemember’s personnel file, service treatment records, or the record
of court-martial proceedings,®™ let alone evidence outside of those

82 Veterans Claims Assistance Act of 2000, Pub. L. No. 106-475, 114 Stat. 2096 (codified
as amended at 38 U.S.C. § 5103A (2006)).

8 Gardner v. Shinseki, 22 Vet. App. 415, 418 (2009). The Gardner decision effectively
invalidated a portion of VA’s implementing regulation, 38 C.F.R. § 3.159(d)(1), which
excludes assistance in cases in which “veteran status” had not been shown.

8 Gardner, 22 Vet. App. at 422.

S 1d.

8638 U.S.C. § 5103A(a)(1) (2006).

8 M21-1MR, supra note 77, at pt. III, subpart V, ch. 1, § B, para. (5)(h) (Feb. 27, 2012).
8 Id. In cases in which insanity is at issue, VA conducts additional development, as will
be further addressed in the section of this article addressing the insanity exception to bars
to benefits. See M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. (5)(i)
(Feb. 27, 2012).
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records that may help to demonstrate the presence of such exceptions as
insanity or compelling reasons for a period of AWOL, or shed light on
the facts surrounding the claimant’s misconduct. Therefore, it is
important that military attorneys advise their clients to maintain their
own copies of documents that may support a claim for VA benefits. As
evidence supporting such critical issues as insanity, compelling reasons
for a period of AWOL, the level of the court-martial referral, and the
facts surrounding instances of misconduct or civilian criminal offenses
may not be fully developed in the information that VA receives, military
attorneys should thus advise their clients to retain copies of such
documentation so that they can provide this evidence in support of a
future claim for VA benefits.

After a VA regional office develops a claim, it will issue a written
rating decision.”’ The decision, for the example used in this section,
would specifically determine whether the claimant had demonstrated
veteran status, and if so, whether the claim for entitlement to service
connection was granted or denied. If the regional office had determined
that the claimant lacked veteran status as a result of the circumstances of
his or her OTH discharge, then the claimant may seek to appeal this
denial of his or her claim. When the rating decision is issued, the
claimant will be provided with an explanation of the decision, notified of
the right to a hearing and representation, and informed of how to initiate
an appeal of the decision.”

If the former servicemember wishes to appeal the denial of his or her
claim based on a lack of veteran status, he or she can initiate appellate
review by filing a timely notice of disagreement.”’ Generally, a notice of
disagreement shall be filed within one year of the mailing date of the
rating decision.”” A notice of disagreement must be in writing, and it can
be submitted by the claimant, a legal guardian, or the claimant’s

8 38 C.F.R. § 3.103 (2012). As of March 2, 2013, VA had more than 895,000
compensation and pension claims pending before its regional offices, and nearly 70
percent of those claims had been pending for more than 125 days. See U.S. Dep’t of
Veterans Affairs, Monday Morning Workload Report (Mar. 4, 2013), available at
http://www.vba.va.gov/REPORTS/mmwr/index.asp.

% 38 C.F.R. § 3.103(b) (2012). This information is provided on a VA Form 4107 (Your
Rights to Appeal Our Decision), which is included with VA’s rating decision.

%138 U.S.C. § 7105(a) (2006).

2 Id. § 7105(a), (b)(1). The time limit is measured from the mailing of the rating
decision.
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representative.” If a notice of disagreement is not filed within one year
of the issuance of the rating decision, then the decision becomes final.”*
Following the filing of a notice of disagreement, the VA regional office
will conduct any development or review action that it deems
appropriate.”® For example, the regional office may obtain additional
records identified by the claimant, or it could obtain a medical opinion
addressing whether the claimant was insane at the time of the
commission of the offense that led to the adverse separation.’®
Additionally, a claimant may opt to have a hearing before a decision
review officer at the VA regional office that is the agency of original
jurisdiction for the claim.” If, following any review and development,
the disagreement has not been withdrawn and the regional office has not
granted the relief sought, a “statement of the case” will be issued.” A
statement of the case includes: (1) a summary of the evidence in the case
pertinent to the issue or issues with which the disagreement has been
expressed; (2) a citation to pertinent laws and regulations and a
discussion of how such laws and regulations affected VA’s decision; and
(3) a decision on the issue or issues and a summary of the reasons for the
decision.”

If, after the issuance of a statement of the case, a former
servicemember has still not proven veteran status, then he or she can file
an appeal within sixty days of the date of mailing of the statement of the
case, and that period can be extended for good cause.'” This formal
appeal is known as a substantive appeal, and it is commonly filed
through the submission of a VA Form 9 (Appeal to Board of Veterans’
Appeals). However, a substantive appeal is not required to be filed on a

% Id. § 7105(b)(2); see also 38 U.S.C.A. § 5904(c)(1) (2007) (allowing accredited
attorneys to receive compensation for representation of claimants at the time of or
following the filing of a notice of disagreement); see also Cameron v. Shinseki, 26 Vet.
App. 109, 113 (2012) (discussing the December 2006 statutory amendments to §
5904(c)(1) and their impact on the ability of attorneys to charge a fee for their services
following the filing of a notice of disagreement).

%438 U.S.C. § 7105(c) (2006).

% Id. § 7105(d)(1).

% VA’s definition of insanity is found at 38 C.F.R. § 3.354(a) and differs from many
other definitions, such as those found in state law and the Uniform Code of Military
Justice. See 38 C.F.R. § 3.354(a) (2012). See infra Part VII.

9 Id. § 20.1507(a). This hearing will occur at whichever regional office has original
jurisdiction over the claim. /d.

*1d.

*1d.

100 38 U.S.C. § 7105(d)(3) (2006); see also 38 C.F.R. § 20.202 (2012).
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VA Form 9; rather, it can be any writing that sets out specific allegations
of error or fact or law related to specific items in the statement of the
case, and the benefits sought on appeal should be clearly identified.'”" A
VA Form 9 also gives the claimant the opportunity to indicate whether
he or she desires a hearing before the judge who will ultimately decide
his or her claim on appeal.'”

Appeals of regional office decisions are reviewed on appeal by the
BVA, which sits in Washington, D.C. The Chairman of the BVA is
appointed by the President, and individual judges on the BVA are
appointed by the Secretary of Veterans Affairs with the approval of the
President.'” The BVA is staffed by approximately 64 judges, 300 staff
counsel, and numerous other administrative and clerical staff.'™ Tt is
noteworthy that, at the point an appeal is initiated at the BV A, this is the
first opportunity for a claimant to have his or her case decided by a
judge.'” In Fiscal Year 2011, the BVA received 47,763 appeals and
1ssued 48,588 decisions, all of which are non-precedential.106 Claims for
disability compensation comprise the overwhelming majority of claims
before the BVA, and more than 95 percent of the BVA’s dispositions
involved these types of claims.'” More than 80 percent of claimants to
the BVA are represented by accredited representatives from VSOs and
state-level service organizations, and less than ten percent of claimants
are represented by accredited attorneys.'® Appellants have the right to a
hearing before the BVA, regardless of whether they participated in a
hearing at the regional office.'” It is important for commanders,
attorneys, and VA personnel to appreciate that the average processing
time from the filing of a notice disagreement with a VA rating decision
until the BVA’s final disposition on an appeal is 1,123 days, plus the

' Id. Any writing that specifies the errors that are the basis for the appeal and the
benefits sought can serve this purpose. A statement of the case may contain numerous
issues, but the claimant may opt to narrow the issues being appealed in the substantive
appeal. Id.

12U.S. Dep’t of Veterans Affairs, Form 9, Appeal to Board of Veterans’ Appeals (Nov.
2009).

10338 U.S.C. § 7101(b)(1) (2006).

194 14, STEVEN L. KELLER, U.S. DEP’T. OF VETERANS AFFAIRS, BOARD OF VETERANS’
APPEALS, REPORT OF THE CHAIRMAN 3 (2011) [hereinafter BOARD CHAIRMAN’S REPORT].
105 yeterans Law Judges are required to be members of good standing of the bar of a
state. 38 U.S.C. §§ 7101A(a)(1), (2) (2006).

1% BOARD CHAIRMAN’S REPORT, supra note 104, at 3.

7 1d. at 21.

"% 1d. at 22.

1938 U.S.C. § 7107(b) (2006); see also 38 C.F.R. § 20.1507(b) (2012).
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amount of time that it took the regional office to adjudicate the initial
claim.""”

The BVA is the highest level of administrative review within VA,
and its decision is the final decision of the Department on appeal.''' By
law, a decision of the BVA “shall be based on the entire record in the
proceeding and upon consideration of all evidence and material of record
and applicable provisions of law and regulation.”''? Furthermore, the
BVA is statutorily obligated to include “a written statement of the
BVA'’s findings and conclusions, and the reasons or bases for those
findings and conclusions, on all material issues of fact and law presented
on the record.”""® While decisions of the BVA are not precedential and
have no binding effect on how future cases will be decided,'"* they can
nonetheless be instructive to veterans law practitioners who represent
veterans in the VA claims process.

A former servicemember whose claim is denied by the BVA can
appeal to the CAVC.'” However, the Secretary of Veterans Affairs is
prohibited from seeking judicial review of a BVA decision.''® As a court
established pursuant to Article I of the Constitution, the CAVC provides
veterans and claimants with the opportunity to pursue their benefits
claims outside of VA’s administrative scheme. The CAVC has exclusive
jurisdiction to review decisions of the BVA, and it has the power to
affirm, modify, or reverse a decision or to remand a matter.'"” Pursuant
to statute, appeals of BVA decisions should be filed within 120 days of
the issuance of the BVA decision, but such a requirement is not
jurisdictional, but rather, is “an important procedural rule.”''® The

119 BoARD CHAIRMAN’S REPORT, supra note 104, at 18.

138 U.S.C. 7104(a) (2006).

12 g

13 14, § 7104(d).

11438 C.F.R. § 20.1303 (2012) (explaining the nonprecedential nature of BVA decisions);
Hillyard v. Derwinski, 1 Vet. App. 349 (1991) (holding that CAVC could not use BVA
decisions in a precedential manner).

"5 This court was created by the Veterans Judicial Review Act of 1988, Pub. L. No. 100-
687 (1988). The creation of the CAVC is codified at 38 U.S.C. § 7251 (2006). The
CAVC was formerly known as the Court of Veterans Appeals (COVA). Pub. L. No.
105-368 (1999).

1638 U.S.C. § 7252(a) (2006).

n7 g

"8 1d. § 7266(a). In explaining that the 120-day appeal period is an important procedural
rule, the CAVC, in Bove v. Shinseki, 25 Vet. App. 136, 143 (2011) (per curiam), held that
the doctrine of equitable tolling applies to late-filed appeals of BVA decisions.



34 MILITARY LAW REVIEW [Vol. 214

CAVC is currently composed of nine judges.'”” In Fiscal Year 2011, the
Court received 3,948 new appeals, and single-judge decisions were
issued in 2,661 cases and 149 multi-judge panel decisions were issued
(more than 100 of which were rulings on requests for panel decisions
following a single judge decision or reconsideration decision).'** Thus,
the overwhelming majority of CAVC decisions are issued as single-
judge memorandum decisions, as is permitted by law.'*! It is noteworthy
that pursuant to Rule 30 of the CAVC’s Rules of Practice and
Procedure, citation of nonprecedential authority is generally
prohibited.'”  As single-judge decisions are not published in the
Veterans Appeals Reporter, the vast majority of decisions from the
CAVC cannot be cited as binding precedents in other cases. Although
these single-judge decisions have no precedential effect, they are
frequently looked to by attorneys and representatives who practice in the
CAVC and in proceedings before VA, as they may indicate how a
particular issue is viewed by the individual CAVC judges.

Although claims processing is considered to be “paternalistic” before
VA regional offices and the BVA,'* there is no such requirement in
cases before the CAVC. In CAVC litigation, VA’s Office of General
Counsel represents the Secretary of Veterans Affairs. Unlike the
majority of cases at the BVA, the majority of appellants are represented
by private attorneys. In fact, approximately three quarters of appellants
before the CAVC are represented by privately retained counsel at the
time of disposition of their cases.'* The median processing time from
the filing of a new appeal to the CAVC until disposition by a single
judge of the Court averages 594 days, whereas, in instances in which a
panel of judges is convened by the Court, the median processing time is
763 days.'” Thus, the average processing time, from the filing of a
notice of disagreement until the issuance of a single-judge decision by

19 See CAVC Bar Ass’n, A New Judge Joins the CAVC, VETERANS L.J. 1 (Winter 2012-
2013).

120 U.S. COURT OF APPEALS FOR VETERANS CLAIMS, ANNUAL REPORT, OCT. 1, 2010 TO
SEPT. 30, 2011 (FiScAL YEAR 2011) 1-2 (2012) [hereinafter CAVC ANNUAL REPORT],
available at http://www.uscourts.cavc.gov/documents/FY 2011 _Annual Report Final
Feb 29 2012 1PM_.pdf.

12138 U.S.C. § 7254(b) (2006); see also Frankel v. Derwinski, 1 Vet. App. 23, 25-26
(1990).

122 U.S. COURT OF APPEALS FOR VETERANS CLAIMS, RULES OF PRACTICE AND PROCEDURE
r. 30, at 18 (Sept. 15, 2011) (incl. clerical revisions as of Feb. 3, 2012).

123 See, e.g., Jaquay v. Principi, 304 F.3d 1276, 1280 (Fed. Cir. 2002).

124 CAVC ANNUAL REPORT, supra note 120, at 1.

125 1d. at 3.



2012] EVALUATING VA BENEFITS ELIGIBILITY 35

the CAVC, is 1,717 days, exclusive of the processing time for the
issuance of the initial VA rating decision and the time elapsed between
the issuance of the BVA decision and the filing of the appeal to the
CAVC."”®  Furthermore, the issuance of a CAVC decision will not
necessarily terminate the appeal for benefits after approximately 1,717
days in appellate status; rather, a favorable decision by the Court would
most likely involve a remand to the Board for the issuance of a new
decision or for additional development, thus necessitating additional time
to complete the adjudication of the claim.

If a former servicemember’s claim is denied by the CAVC, then he
or she may seek review by the United States Court of Appeals for the
Federal Circuit (Federal Circuit), which is a court established pursuant to
Article III of the Constitution.'””” Likewise, the Secretary of Veterans
Affairs may appeal a decision of the CAVC to the Federal Circuit.'*®
Appeals to the Federal Circuit are limited, in that the Federal Circuit may
not review a challenge to a factual determination or a challenge to a law
or regulation as applied to the facts of a particular case.'” The Federal
Circuit has exclusive jurisdiction to review and decide any challenge to
the validity of any statute or regulation or any interpretation thereof, and
to interpret constitutional and statutory provisions."”’ Fewer than 200
appeals of decisions from the CAVC were filed in the Federal Circuit
during Fiscal Year 2012."' Like the CAVC, there is a relatively small
amount of jurisprudence involving character of discharge from the
Federal Circuit; in fact, a paucity of reported cases addressing this topic
have been the subject of decisions by the Federal Circuit."** This lack of
jurisprudence is one reason why there is so much subjectivity in VA
COS determinations.

Finally, parties may petition for a writ of certiorari to the Supreme
Court. The Supreme Court, although it has issued decisions on a small

126 See also BOARD CHAIRMAN’S REPORT, supra note 104, at 18.

12738 U.S.C. § 7292(a) (2006).

128 1y

129 14, § 7292(d)(2).

130 14, § 7292(c).

B1U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT, STATISTICS, CASELOAD, BY MAJOR
ORIGIN, at http://www.cafc.uscourts.gov/the-court/statistics.html (last visited Mar. 7,
2013).

132 See, e.g., Lane v. Principi, 339 F.3d 1331, 1340-41 (Fed. Cir. 2003) (holding that the
BVA could “look to the totality of the circumstances” in deciding whether a period of
AWOL was disqualifying and that the burden was on the claimant to demonstrate the
contrary, but not giving the VA any guidance on how to make that judgment).
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number of appeals originating from the CAVC, has yet to issue a
decision involving character of discharge issues under Title 38 of the
United States Code or the Code of Federal Regulations."”

The VA claims and appeals process can be lengthy, and the
likelihood of success is only as good as the evidence upon which a claim
is based. As alluded to in the opening section of this article, while many
servicemembers separate with adverse discharges that they undoubtedly
“deserve,” there are others, many of whom are college-aged individuals
who have served in combat, who have engaged in misconduct after
returning home from war. While some of these cases are “black and
white” and lack complexity, the disposition of other and more difficult
cases may squarely depend on the sound judgment of the adjudicator
who will ultimately determine whether a young man or woman is entitled
to a lifetime of benefits. Military officials, whenever possible, should
strive to create a complete record which will lead to a fully developed
and fair adjudication of a former servicemember’s claim for VA benefits.
Likewise, VA personnel who adjudicate these claims should carefully
review the evidence of record, and strive to base their decisions on a
complete and fair review of a fully developed record and based upon the
correct application of the relevant laws. A deficient record or an
adjudicatory error can contribute to many years of appeals with
preclusion from benefits as the byproduct during such time.

Applied Example: Understanding the Impact of Character of Discharge
and VA’s Decision

There are potentially enormous VA benefits at stake upon a
servicemember’s discharge, both in terms of their aggregate monetary
value over a lifetime and in terms of their immeasurable worth to a
veteran in bettering his or her life. For example, a Veteran with just a 10
percent disability rating could be paid more than $75,000 in disability
compensation over the span of 50 years, and that figure is estimated in
today’s dollars and does not take into account the cost of living increases
that are granted most years."* To illustrate the critical importance of the

33 The four cases originating from the CAVC that have been decided by the Supreme
Court are Brown v. Gardner, 513 U.S. 115 (1994); Scarborough v. Principi, 541 U.S. 401
(2004); Shinseki v. Sanders, 129 S. Ct. 1696 (2009); Henderson v. Shinseki, 131 S. Ct.
1197 (2011) .

3% The most current Veterans Compensation Benefits Rate Tables can be found at
http://benefits.va.gov/COMPENSATION/resources_compOl.asp. As of December 1,
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potential impact of an OTH, and VA’s determination of eligibility for
benefits resulting therefrom, we tell the story of a fictional former
soldier, Specialist (SPC) Mallone, who was discharged under Other Than
Honorable conditions. Based on the circumstances of his discharge, and
the VA rating decision determining his eligibility for VA benefits, the
course of his life could take two very different paths.

Specialist Mallone enlisted for a term of three years. Shortly after he
reported to his unit, his brigade deployed to Iraq for nine months. While
he was not physically wounded during his combat service, SPC Mallone
rode in two different convoys in which a lead vehicle was the target of an
Improvised Explosive Device (IED). In one incident, three of the
occupants sustained severe, but not life threatening, injuries. In a second
incident, two of the vehicle’s occupants died, and another occupant
sustained severe burn injuries. As a medic, SPC Mallone treated these
injured comrades, and provided comfort to one of the soldiers in the
minutes prior to his passing.

When SPC Mallone returned from Iraq, he began to reflect on the
events that occurred during his deployment. As a medic, he was
intimately familiar with the post-deployment screening process and
deliberately denied any mental health problems when he was screened
during his post-deployment surveys and medical examinations.'”
Within weeks of his return from Iraq, he was arrested twice by civilian
law enforcement authorities for driving under the influence (DUI) and
for a simple assault that occurred during a bar fight. Shortly after
pleading guilty to the assault charge and returning from two weeks of
block leave, SPC Mallone tested positive for Marijuana during a
properly-performed unit urinalysis.*® When he learned that he was
facing civilian prosecution for his drug use, SPC Mallone admittedly just
“wanted out” of the military service. SPC Mallone’s unit initiated

2012, a veteran with a 10 percent disability rating and no dependents would receive $129
per month in VA disability compensation.

135 The Army uses Deployment Health Assessments (DHAs) to “address physical and
behavioral health needs prior to, during and after deployment.” See U.S. Dep’t of Army,
Today’s Focus: Army Deployment Health Assessments, STAND-TO!, Mar. 20, 2012,
available at http://www.army.mil/standto/archive/issue.php?issue=2012-03-20.  The
Post-Deployment Health Assessment (PDHA) and Post-Deployment Health
Reassessment (PDHRA) are performed after redeployment. /d.

136 See MANUAL FOR COURTS-MARTIAL, UNITED STATES, MIL. R. EvID. 313 (2012) (“An
order to produce body fluids, such as urine, is permissible in accordance with this rule.”).
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administrative separation for a pattern of misconduct.”’ He decided to
not fight an administrative separation, despite the fact that he would
likely receive an OTH discharge characterization. SPC Mallone
unconditionally waived his right to an administrative separation board,"*
as his primary concern and motivation was to get out of the Army.

The records pertaining to SPC Mallone’s DUI and simple assault
arrests were associated with the record of his administrative separation
proceedings. SPC Mallone’s defense counsel wanted SPC Mallone to
self-refer for behavioral health treatment and evaluation, but SPC
Mallone resisted. During the medical and mental health examinations
pursuant to the administrative separation,”’ the providers did not
document any psychiatric abnormalities, as SPC Mallone steadfastly
denied that he had any mental health symptomatology.

After much effort, SPC Mallone’s defense counsel was able to
convince him to submit a statement for the separation authority to
consider. In this statement, SPC Mallone indicated that he had “a lot
going on in his head” and that he was “drinking quite a bit to deal with
his issues.” In particular, but without providing any specific details,
Mallone explained that he had cared for wounded and deceased soldiers
as a medic. At the time of his separation examination from service,
Mallone continued to deny that he had any mental health issues. Five
years after he separated from service, Mallone sought outpatient medical
care at a VA Community Based Outpatient Clinic (CBOC).

A. Path 1: The Effect of a Favorable Discretionary Determination

The Eligibility Office informed him that, due to the fact that he had
been discharged under OTH conditions, an administrative decision was
necessary in order to determine whether he was eligible for VA benefits.
Several months later, the VA regional office issued an administrative
decision, which was based on a review of information provided to VA by
the Army. In addition, Mallone had submitted copies of documents
pertaining to his discharge that he had maintained since his departure

137 See U.S. DEP’T OF ARMY, REG. 635-200, ACTIVE DUTY ENLISTED ADMINISTRATIVE
SEPARATIONS para. 14-12¢ (6 June 2005) (RAR 6 Sept. 2011) [hereinafter AR 635-200].
138 See id. paras. 1-19¢(2)(a), 2-5. Normally, when the command seeks OTH separation,
a soldier has the right to a separation board.

139 See id. para. 1-32.
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from service, to include the statement he had written at the request of his
attorney.  The adjudicator determined that, despite the Army’s
characterization of his service as OTH and the determination that he had
engaged in a pattern of misconduct, Mallone’s service was nonetheless
“other than dishonorable” for VA benefits purposes.

In support of this determination, the decision explained that,
although the Army had characterized his actions as a pattern of
misconduct, the two arrests (without evidence of a conviction for the
DUI in the record) and single positive drug were not “willful and
persistent misconduct” such that would be a regulatory bar to VA
benefits.'*”  The decision put considerable emphasis on Mallone’s
statement that he submitted at the time of his administrative separation.
The decision interpreted this statement to be an explanation that Mallone
had been drinking heavily as a way to deal with his combat experiences,
and that his heavy drinking led to at least two of the three instances of
misconduct.

Mallone had earned his certification as an Emergency Medical
Technician while in the Army, and he was able to obtain employment
with a private medical transport company following his discharge. He
became increasingly stressed and frequently had flashbacks about the
convoy incidents in Iraq while he was on the job. He tried working in a
less stressful and lower paying job as a medical technician at a doctor’s
office, but he eventually quit this job, as well. Shortly after he became
unemployed, he was seen by the VA CBOC for a respiratory infection.
At that time, a routine PTSD screening was performed. When the health
care provider reported that his PTSD screen was positive, Mallone
continued to insist that he was “fine.” After significant persuasion by the
treatment provider, Mallone reluctantly accepted a referral to visit a
psychologist. This psychologist diagnosed PTSD, established a good
rapport with Mallone, and persuaded him to attend counseling on a
recurring basis, which helped him improve his outlook on life and
motivated him to try to return to work. Mallone soon thereafter filed a
claim for service connection for PTSD, which was granted and for which
he received a 30 percent rating. Although he was not eligible for the
post-9/11 GI Bill due to his lack of honorable service, his 30 percent
rating entitled him to Vocational Rehabilitation Benefits, which would
give him the training necessary to work in a field other than emergency

140 See infra Part IX.B.2 (describing nuances of this regulatory bar and its related
considerations).
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medicine. Mallone attended college through that program, and he chose
to study computer programming, which was a career field that interested
him and would allow him to work independently and in an environment
that was less stressful than his former position as an Emergency Medical
Technician. With the income and stability of a good job, he was able to
purchase a home several years later with the assistance of his VA Home
Loan Guaranty benefit.

B. Path 2: The Effect of an Unfavorable Discretionary
Determination

Five years after he separated from service, Mallone sought outpatient
medical care at a VA CBOC. The Eligibility Office informed him that,
due to the fact that he had been discharged under OTH conditions, an
administrative decision was necessary in order to determine whether he
was eligible for VA benefits. Several months later, the VA regional
office issued an administrative decision, which was largely based on a
review of Mallone’s service personnel records.

The adjudicator reviewed the circumstances surrounding Mallone’s
discharge under Other Than Honorable conditions and determined that
he was discharged as a result of “willful and persistent misconduct,”
which is a regulatory bar to most VA benefits.'*' The decision explained
that Mallone had engaged in multiple instances of misconduct during
service, and that the Army’s determination that he had engaged in a
pattern of misconduct weighed heavily in its decision. The decision
explained that VA considered whether Mallone’s combat service in Iraq
was a factor in his misconduct during service, but it specifically
referenced the multiple examinations that denied any PTSD symptoms
and provided normal psychiatric assessments, including at the time of
discharge from service. Mallone’s statement that he submitted at the
time of his administrative separation was also considered, but it was
given less probative weight because it was determined to have been
submitted in an attempt avert a potential court-martial. Based on the
administrative decision, Mallone was informed that he was not entitled to
any VA health care benefits since he did not have any service-connected
disabilities. Furthermore, he was informed that he would be ineligible
for most VA benefits. Mallone chose not to appeal the decision.

! Infira Part IX.B.2.
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Because Mallone had been certified as an Emergency Medical
Technician while in the Army, he was able to obtain employment with a
private medical transport company following his discharge. He became
increasingly stressed on the job and frequently had flashbacks about the
convoy incidents in Iraq while he was on the job. He tried working at a
lower paying job as a medical technician at a doctor’s office, but he
eventually quit this job, as well. Without a job and only trained to work
in a career field that unduly stressed him, Mallone returned home to live
with his parents, where he would work occasional work “odd jobs.”

Since Mallone was not service connected for any disabilities, he was
not eligible for any VA health care treatment and rarely saw a doctor
because he did not have any health insurance. Therefore, he never had a
PTSD screening that could have led to a diagnosis of and treatment for
his PTSD; in fact, he continued to live in denial that he may have PTSD.
With dishonorable service for VA purposes, Mallone was ineligible for
any disability compensation. As a non-service connected former
servicemember with a dishonorable discharge for VA purposes, Mallone
was not entitled to Vocational Rehabilitation benefits that would allow
him to retrain or provide the funding for him to go back to college.
Despite his struggles and lack of steady employment, Mallone was
fortunate to have a supportive family that provided a place for him to
stay.

C. The Intersection of the Two Paths

Mallone’s service terminated with a discharge under Other Than
Honorable conditions based on a pattern of misconduct, and he
ultimately bears responsibility for his actions that led to his
administrative separation from service. However, the adjudicative
process requires VA to consider whether the circumstances of his
discharge were nonetheless under other than dishonorable conditions. In
the examples provided above, the outcomes and VA benefits that would
accompany each determination were very different, but it is important to
note that neither VA decision is incorrect; each was a plausible decision
based on the available evidence. This fictional case study demonstrates
the nature and importance of the benefits that are at stake when VA
adjudicates when a discharge under Other Than Honorable conditions is
considered other than dishonorable for VA purposes. It further
exemplifies why a former servicemember’s actions during service, and
VA’s adjudication thereafter, can have lifelong and powerful
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consequences. This case shows how the same evidence, even when
carefully considered, can lead to two very different and equally
justifiable outcomes. Further development of the record, advocacy by a
representative, and a willingness to appeal VA’s decision are
undoubtedly factors that can lead to a more favorable outcome for a
former servicemember.

I1I. Brief Overview of Common VA Benefits Programs

The benefits that VA administers are broadly encompassed by three
separate administrations: the Veterans Benefits Administration (VBA),
the Veterans Health Administration (VHA), and the National Cemetery
Administration (NCA).  Their mission is to “provide benefits and
services to Veterans and their families in a responsive, timely, and
compassionate manner in recognition of their service to the Nation.”'**
This section will provide an overview of the benefits provided by these
three administrations. It is of the utmost importance that commanders,
military attorneys, representatives, VA employees, and most importantly,
servicemembers understand the VA benefits that can be forfeited due to
an adverse characterization of discharge. The reader is strongly advised
to conduct his or her own review of the specific laws and regulations
governing these benefits when dealing with individual cases. This
section discusses the benefits and their eligibility requirements in broad
terms, but there are numerous exceptions to the general rules presented,
and this paper cannot substitute for up-to-date, detailed research when a
servicemember’s benefits, and thus his or her future, are potentially at
stake.

A. VBA Benefits

1. Disability Compensation

Service connected disability compensation is a monthly payment to
compensate a disabled veteran for the “average impairment in earning

capacity resulting from such diseases and injuries and their residuals
conditions in civil occupations.”' As with nearly all VA benefits, it

142 VBA REPORT, supra note 58, at 1. See also infra app. H.
338 C.F.R. § 4.1 (2012).
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requires that the disability must be connected to an “other than
dishonorable” period of service.'**

The rate of compensation is assigned according to a combined
degree of disability ranging from 10 to 100 percent in ten-degree
increments, with payments ranging from $129 per month (for ten percent
disability) to $2,816 (for 100 percent disability).'* Additionally, certain
veterans are entitled to “special monthly compensation” payments that
provide additional compensation for particular qualifying disabilities,
such as the loss of a limb."*® Veterans with serious disabilities, such as
paralysis, the loss of multiple extremities, or conditions that require aid
and attendance, may be entitled special monthly compensation that far
exceeds the 100 percent rate.'*’ Disability rating criteria are listed in the
Schedule for Rating Disabilities in Part 4 of Title 38 of the Code of
Federal Regulations.148 Finally, there is no continuous active service
requirement to be entitled to disability compensation,'* although active
duty status at the time of incurrence of a disability or disease may be at
issue, especially for non-regular service.'’

2. Dependency and Indemnity Compensation

Survivors of veterans who die as a result of service-connected
disabilities, or while on active duty, are entitled to monthly dependency
and indemnity compensation (DIC)."””" Qualifying survivors of veterans
who were in receipt of a “total disability” rating at the time of death and

144 See 38 U.S.C. § 101(2) (2006) (defining “veteran™ as a person whose service ended
with a discharge that was “other than dishonorable”); see also Part Il supra.
Furthermore, the disability itself cannot have been “the result of the veteran’s own willful
misconduct or abuse of alcohol or drugs.” 38 U.S.C. 1110 (2006).

4538 U.S.C.A. § 1114 (2011); 38 C.F.R. § 4.25(b) (2012). Veterans who are rated 30
percent or more disabled are entitled to additional compensation based on the number of
dependents they have. 38 U.S.C.A. § 1115 (2012). The most current Veterans
Compensation Benefits Rate Tables can be found at http:/benefits.va.gov/
COMPENSATION/resources_compOl.asp. Pub. L. No. 112-198 (2012).

14638 U.S.C.A. § 1114(k) (2011).

47 1d. §§ 1114-(1)—(1).

8 See also 38 U.S.C. § 1155 (2006) (granting VA the authority to adopt and apply a
schedule of ratings).

199 See id. § 5303A(b)(3)(D) (24-month active service requirement does not apply “to the
provision of a benefit for or in connection with a service-connected disability, condition,
or death).

15014 § 101.

BUrd § 1312.
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were in receipt of a “total disability” rating for the ten years prior to
death or for the first five years following discharge from active duty are
also eligible for DIC."*

3. Additional Benefits for Service-Connected Disabled Veterans

Aside from monthly compensation benefits, service-connected
disabled veterans may be eligible for numerous other VA benefits. A
key consideration with respect to these other benefits for service-
connected disabled veterans is that the qualifying disability or disabilities
must be ideologically related to a period of service that has been
characterized as other than dishonorable.”® Although this article will not
provide a complete explanation of every benefit afforded to disabled
veterans, this section addresses the benefits most frequently sought.

a. Insurance

For a two-year period following the receipt of a decision granting
service connection for a disability, and if a veteran is otherwise in good
health, a veteran who has been discharged under other than dishonorable
conditions has the option to purchase a Service-Disabled Veterans
Insurance (S-DVI) policy for up to an additional $10,000 in life
insurance coverage."™ Veterans who are totally disabled are entitled to a
waiver of S-DVI premiums and are eligible for a supplemental S-DVI
policy for an additional $30,000 in coverage."” Similarly, certain
severely disabled veterans will qualify for a Specially Adapted Housing
grant,”® and those veterans who are under age 70 are entitled to purchase
Veterans’ Mortgage Life Insurance that is payable to the mortgage holder
(i.e., the bank) that can allow payoff of a mortgage loan in the event of
the death of the veteran.””’ Disabled veterans may also have Veterans
Group Life Insurance policies, which will be addressed in more detail
below.

152 14, § 1318.

153 Jd. §§ 101(2), 1110. See infra Part II and note 65 for a discussion of the term
“dishonorable” within the VA context.

54 1d. § 1922.

135 38 U.S.C.A § 1922A (2011). This statute also provides that an application for
Supplemental Service Disabled Veterans’ Insurance (S-DVI) must be made before a
veteran’s 65th birthday. Id. § 1922A(c).

156 38 U.S.C.A. § 2101 (2012).

15738 U.S.C.A. § 2106 (2011).
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b. Clothing Allowance

Service-connected disabled veterans are entitled to an annual
clothing allowance if, because of service-connected disability, they have
a prosthetic or orthopedic appliance (to include a wheelchair) that is
determined to wear out or tear their clothing, or they are prescribed
medication for a service-connected disability that causes irreparable
damage to their outergarments.”® The allowance is currently set at $753

per year.'”

c. Automobile Allowance

Certain service-connected disabled veterans, such as those who have
lost or lost the use of an extremity, are entitled to a one-time grant for the
purchase of an automobile or other conveyance, and are otherwise
entitled assistance with the purchase of adaptive equipment necessary for
the operation of an automobile or other conveyance.'® The current rate
for the one-time automobile purchase grant is $19,505.'!

d. Vocational Rehabilitation
Service-connected disabled veterans who have a disability rating of

10 percent with a serious employment handicap,'® or are rated at least 20
percent disabled and have an employment handicap,'® are eligible for

138 38 U.S.C. § 1162 (2006); see 38 C.F.R. § 3.810(a)(2)(ii) (2012) (allowing the award
of more than one clothing allowance to some veterans).

138 US.C. § 1162 (2006); Pub. L. No. 112-198 (2012). See
http://www.va.gov/compensation/special_benefits_allowances_2012.asp (providing
current rates for many special benefit allowances).

16038 U.S.C.A. § 3902 (2011); 38 C.E.R. § 17.156 (2012).

16138 U.S.C.A. § 3902(a) (2011); but if the cost of the vehicle is less, then the grant will
not exceed the actual cost (including taxes). The maximum payment amount is adjusted
annually based on the application of Consumer Price Index. Id. § 3902(e). See
http://www.va.gov/compensation/special_benefits_allowances 2012.asp (providing
current rates for many special benefit allowances).

2 A serious employment handicap means a significant impairment, resulting in
substantial part from a service-connected disability rated at 10 percent or more, of a
veteran’s ability to prepare for, obtain, or retain employment consistent with such
veteran’s abilities, aptitudes, and interests. 38 U.S.C. § 3101(7) (2006).

163 An employment handicap means an impairment, resulting in substantial part from a
service-connected disability, of a veteran’s ability to prepare for, or retain employment
consistent with such veteran’s abilities, aptitudes, and interests. Id. § 3101(1).
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Vocational Rehabilitation assistance.'®  Vocational Rehabilitation
participants are evaluated and, as appropriate, are entitled to such tools as
post-secondary training, on-the-job training, employment services, and
supportive rehabilitation.'®  During Fiscal Year 2011, VA provided
vocational rehabilitation benefits for more than 116,000 disabled
veterans.'®® Of the nearly 60,000 veterans who received subsistence
payments as part of that program in Fiscal Year 2011, more than 50,000
were attending undergraduate or graduate school.'”” Although veterans
who have not received an honorable discharge are not entitled to VA’s
generous “GI Bill” education benefits, disabled veterans may nonetheless
be entitled to post-secondary education through participation in this
program — provided, as always, the disability that causes the employment
handicap must be deemed to have been incurred from an “other than
dishonorable” period of service.'®®

e. Pension

More than half a million veterans and their survivors receive VA
non-service-connected pension benefits.'® Pension benefits are available
to veterans, regardless of whether they have a service-connected
disability, who have a permanent and total non- service-connected
disability, or are at least age 65, and who meet income and net worth
limits."”’ A veteran must meet specified wartime length-of-service
requirements in order to qualify for pension benefits.'”’ Additionally, a
veteran of the current wartime era must have been discharged under
conditions other than dishonorable, and, with a number of exceptions,
served 24 months of continuous active duty or the full period for which
he or she was called or ordered to active duty.'”” Certain survivors of
deceased disabled wartime veterans who met the requirements for
pension benefits or were entitled to receive compensation or retirement
pay for a service-connected disability are eligible for pension benefits.'”

164 See also 38 U.S.C.A. § 3102 (2012).

16538 U.S.C. § 3104 (2006).

16 VBA REPORT, supra note 58, at 76.

57 1d. at 77.

16838 U.S.C.A. § 3103(b)(2)(A) (2012).

199 VBA REPORT, supra note 58, at 3.

17038 U.S.C. §§ 1521, 1522 (2006); 38 C.F.R. §§ 3.3, 3.275 (2012).
7138 U.S.C.A. § 1521 (2012).

17238 U.S.C. §§ 101(2), 5303A(b)(1)(A) (2006).

1338 U.S.C.A. § 1541 (2010).
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It is noteworthy that non-service-connected death pension benefits may
nonetheless be payable even if a death is considered not in the line of
duty if the service member had two years of honorable military, naval, or
air service, as certified by the Secretary concerned.'”*

4. Home Loan Guaranty

The VA Home Loan Guaranty is a benefit available to all veterans,
regardless of the existence of a service-connected disability.'”> During
Fiscal Year 2011, VA guaranteed a total of 357,594 loans totaling nearly
$75 billion.'”® In this loan program, VA will back a mortgage loan up to
a specified amount set by statute so that a veteran can purchase a or
refinance a home.'” A veteran is eligible for VA home loan guaranty
benefits, so long as his or her service is characterized as other than
dishonorable,'” and the veteran completed 24 months of continuous
active duty or the full period for which he or she was order or called to
active duty (at least 90 days).'” As with other benefits programs, certain
exceptions to the minimum active service requirements apply.'®
Additionally, this benefit can be used by service members who have
served more than 90 days on active duty during the Persian Gulf War era,
which is currently in effect, and are continuing to serve on active duty.''
The veteran must pay VA a “loan funding fee” equal to a small
percentage of the amount being funded, but veterans who have a
compensable service—connected disability are exempt.'®*

74 Id. § 1541(h); 38 C.F.R. § 3.1(d)(2) (2012).

17538 U.S.C.A. § 3702 (2008); 38 C.F.R. § 3.805 (2012). Although all veterans with
qualifying active service are eligible, the funding fee for this loan product is waived for
disabled veterans who are entitled to service-connected disability compensation. See 38
U.S.C.A. § 3729(c) (2012).

176 VBA REPORT, supra note 58, at 67.

177 See generally 38 U.S.C. § 3703 (2006).

8 1d. § 101(2).

17938 U.S.C.A. § 3702(a)(2)(D) (2008).

180 4§ 3702. Reserve and National Guard members with six years in the Selected
Reserve or National Guard may be eligible for this benefit, even if the member was never
called to active duty. For a helpful table denoting the minimum active duty service
requirement for the VA home loan guaranty, see U.S. Dep’t of Veterans Affairs,
Eligibility Requirements for VA Home Loans, http:/benefits.va.gov/HOMELOANS/
purchaseco_eligibility.asp (last visited Mar. 12, 2013), See also Part IV.A (generally
describing the minimum active duty service requirement).

18138 U.S.C.A. § 3702(a)(2)(C), (E).

18238 U.S.C.A. § 3729 (2012).
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5. Insurance

Recently discharged servicemembers are eligible to convert a
Servicemembers Group Life Insurance (SGLI) term policy to a Veterans
Group Life Insurance (VGLI) term policy."™ If the SGLI policy is
converted within 240 days of separation from service, no evidence of
insurability is required.'™ After that time, policies can be converted for
up to one year and 120 days after discharge from service; however,
evidence of insurability will be required.'® As long as a servicemember
was insured and paying premiums for SGLI on active duty, then he or
she is eligible to convert his or her SGLI policy to a VGLI policy,
regardless of the characterization of his or her discharge."™ The
maximum amount of life insurance coverage offered under the VGLI
program is currently $400,000."*’

6. Education
a. GI Bill Benefits

At the end of Fiscal Year 2011, there were more than 550,000 Post-
9/11 GI Bill beneficiaries.'"™  Veterans with 36 months of fully
honorable active military service (not a general discharge) after
September 11, 2001, are eligible for the full amount of Post-9/11 GI Bill
benefits."” There are a number of exceptions to the minimum length of
service requirement that is necessary to qualify for the full amount of
benefits, such as for veterans who served at least 30 continuous days on
active duty and were discharged for a service-connected disability.'*’
This benefit provides “the actual net cost for in-State tuition and fees” for
post-secondary education.”' Additionally, veterans may be eligible for a
monthly housing stipend that is payable at the rate of a service member

18338 U.S.C.A. § 1977 (2010).

18 38 C.F.R. § 9.2(b) (2012).

185 1d. § 9.2(c).

18 38 U.S.C.A. § 1973 indicates that VGLI is forfeited when a former service member is
found guilty of mutiny, treason, spying or desertion, or who, because of conscientious
objections, refuses to perform service or refuses to wear the uniform. 38 U.S.C.A. §
1973 (2008).

18738 U.S.C.A. § 1967(a)(3)(a)(i) (2010).

188 VBA REPORT, supra note 58, at 40.

18938 U.S.C.A. §§3311(b)(1); (¢) (2011).

0 1d. § 3311(b)(2).

114§ 3313(c) (2011).



2012] EVALUATING VA BENEFITS ELIGIBILITY 49

at the E-5 pay grade for the zip code in which the institution of higher
learning is located.'”” Veterans with less than 36 months of honorable
service after September 11, 2001, may still be eligible to use Post-9/11
GI Bill benefits, albeit at a reduced rate.'”

A fully honorable discharge (not a General Discharge) is also
required for eligibility for the Montgomery GI Bill program, which is the
predecessor of the Post-9/11 GI Bill program.” The tuition payment
rate and housing stipend normally make the Post-9/11 GI Bill program
more appealing. However, if a veteran does not have the requisite length
of honorable post-9/11 service to qualify for eligibility under the Post
9/11 GI Bill program, then he or she may opt to use Montgomery GI Bill
benefits associated with a period of previous honorable service.

b. Survivors’ and Dependents’ Educational Assistance

Among other circumstances, the spouse and children of a veteran
who is permanently and totally disabled as a result of service-connected
disability, or who died from any cause while permanently and totally
disabled due to service connected disability, are eligible for VA
survivors’ and dependents’ educational assistance (DEA) benefits.'”
Additionally, the spouse and children of an active duty servicemember
who is hospitalized for a service connected permanent and total disability
and is likely to be discharged due to that disability are eligible for DEA
benefits.'”® Eligible beneficiaries are entitled to training such as, but not
limited to, degree programs, certificate programs, and apprenticeship or
on-the-job training programs."”’

B. VA Health Care

VA maintains this country’s largest integrated health care system'”®
As is the case with most VA benefits, in order to be eligible for VA
health care benefits, a beneficiary must be a veteran who was discharged

92 1d. § 3313(c)(B).

193 1d. §§ 3313(c)(2), (3), (4), (5), (6), and (7) (2006).
19438 U.S.C.A. § 3011(a)(3)(B) (2008).

19538 U.S.C. § 3501(a)(1) (2006).

196 Id.

Y7 1d. §§ 3531, 3532, 3534, 3536, and 3537 (2006).
8 p& A REPORT, supra note 54, at 1-2.
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under other than dishonorable conditions.'”” However, there are a
number of exceptions to this rule, such as for veterans who were
discharged from service due to a service-connected disability or who
have a compensable service connected disability.*” However, VA health
care has unique provisions for determining whether character of service
will bar treatment. VA, by regulation, has specifically addressed the
circumstances in which a former service member with a discharge under
other than honorable conditions is eligible for VA health care benefits.*"’
As explained earlier, and as VA does for a number of its benefit
programs, VA will determine whether a former service member’s service
was under other than dishonorable conditions. A veteran who meets
minimum service requirements and is deemed to have served under other
than dishonorable conditions will be entitled to all VA health care
benefits commensurate with the “priority group” to which he or she is
assigned.””  Additionally, if a veteran received an OTH that is
determined to be a bar under the regulatory bars to benefits listed in 38
C.F.R. § 3.12(d), he or she will be entitled to VA health care benefits that
is limited to the treatment of any disability incurred or aggravated
during active service® However, a veteran with an OTH that is based
on one of the statutory bars referenced in 38 C.F.R. § 3.12(c) is barred
from eligibility for any VA health care benefits.*** Additionally, statute
and regulation preclude veterans with a BCD, regardless of the level of
court-martial, from eligibility for VA health care benefits based on that
same period of service.”” It is important to note that veterans with
multiple periods of service may be eligible for VA health care benefits
based on previous service that was under other than dishonorable
conditions.*"

19938 U.S.C. §§ 101(2), 5303A(b)(1) (2006).

200 14§ 5303A(b)(3)(B).

20138 C.F.R. § 3.360 (2012).

22 14§ 3.360(c); see also 38 U.S.C. §§ 101(2), 5303A(b)(1) (2006). Health care access
and whether co-payments are necessary for services are governed by a veteran’s
“priority group.” VA’s priority group enrollment system is detailed in 38 C.F.R. § 17.36
(2012).

20338 C.F.R. § 3.360(a) (2012).

2% 14 ; infra Part VIIL.

205 H.R. REP. 95-580, P.L. 95-126, 1977 U.S.C.C.A.N. 2844, 2861; 38 C.F.R. § 3.360(b)
(2012).

26 See infra Part V (describing this independent basis for granting benefits).
Additionally, former servicemembers who are pending an eligibility determination are
entitled to emergency treatment; however, they must agree to reimburse VA at the
“Humanitarian Rate” for any emergency care or services that they are later deemed to
have been ineligible to receive. See VHA INFORMATION BULLETIN 10-448 (December
2011).
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C. Burial-Related Benefits

VA operates 131 national cemeteries and veterans, and, in turn, their
survivors, are entitled to a number of burial-related benefits.””’ Like
other benefits discussed herein, eligibility for burial-related benefits is
based on a discharge under other than dishonorable conditions and
fulfillment of the statutory minimum service requirements (or an
exception to those requirements).”” In addition to burial in a national
cernetery,209 other burial benefits include, but are not necessarily limited
to, a burial ﬂag,210 reimbursement of certain burial and funeral

expenses,”'' and headstones, markers, and burial receptacles.*'

IV. Non-Characterization of Service Hurdles to VA Benefits
Eligibility

Most of the “Benefits at Separation” type-charts indiscriminately use
the term “Eligible” in a manner that could lead to an inaccurate
calculation of VA benefit eligibility. A quick look at Figure 1 illustrates
this point.

27 U.S. Dep’t. of Veterans Affairs, Burial Benefits, http:/www.cem.va.gov/bbene/ (last
visited Nov. 19, 2012).

208 38 U.S.C. §§ 101(2), 5103A(b)(1) (2006). Regardless of the character of discharge,
Veterans who have been convicted of capital crimes and whose convictions are final are
not entitled to burial in a National Cemetery or Arlington National Cemetery. Id. § 2411
(2000).

20938 U.S.C.A. § 2402 (2010).

210 74§ 2301.

2138 U.S.C. § 2302 (2006).

21238 U.S.C.A. § 2306 (2010).
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Fig. 1

This Army-centric chart states that former servicemembers with
honorable discharges are “Eligible” for all VA benefits, and former
servicemembers with general discharges are “Eligible” for most VA
benefits. While such a simple analysis is appealing, it could easily lead
to inaccurate legal advice, as most VA benefits have numerous
qualification prerequisites in addition to generic VA benefit eligibility.*'

At best, this and other similar charts merely assist practitioners in
estimating only one factor in determining whether the former
servicemember qualifies for VA veteran status.”'* Because VA veteran
status is only one variable in any equation to calculate or estimate

213 See infra Part X (discussing how the charts often create an illusion of objectivity when
none actually exists). Just below the listing of the potential benefits, the chart depicted in
Figure IV-1 appears to attempt a disclaimer by stating, “General Eligibility. The
eligibility of benefits set forth are not the sole determining factors, but only list the
various types of discharge.” Because this is disclaimer is both grammatically and
factually confusing, it does not provide the proper level of assistance to practitioners. To
further illustrate this point, it is important to note that even though a veteran may have
received a fully honorable discharge, he or she may nonetheless not be entitled to the
benefits associated with having a service-connected disability if VA determines that a
disability was not incurred in the line of duty. See 38 U.S.C. § 105(a) (2006).

214 For an in-depth discussion of VA veteran status, see infra notes 60—68 and
accompanying text
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215 these charts would be more accurate

5216

eligibility for a particular benefit,
if the term “Eligible” was replaced by the term “Not Precluded.’

In addition to analyzing the legal and practical impact that the type
and characterization of discharge will have in a particular case, judge
advocates and commanders must also scrutinize other variables that may
preclude or enable the receipt of VA benefits. The chart depicted in
Figure 1, as well as many similar charts, fails to address many of these
dispositive variables.”’”  Accordingly, the following sections discuss
some of the most common additional variables that practitioners should
consider.

A. Minimum Active Duty Service Requirement

The minimum active duty service requirement is a common
statutorily-based eligibility prerequisite to many VA benefits.”'® The
implementing regulation states,

Except as provided in paragraph (d) of this section, a
person listed in paragraph (c) of this section who does
not complete a minimum period of active duty is not
eligible for any benefit under title 38, United States
Code or under any law administered by the Department
of Veterans Affairs based on that period of active
service.”"

The minimum period of active duty is defined as “[t]wenty-four
months of continuous active duty” or “[t]he full period for which a
person was called or ordered to active duty.”**

There are, expectedly, exclusions to the minimum active duty service
requirement. Servicemembers with “early out” or “hardship” discharges

213 See, e.g., infra Parts IV.A and IV B.

21 The “E” used to represent “Eligible” could be changed to “NP.”

27 See infra Part X; infira app. O.

218 38 U.S.C. § 5303A (2006); 38 C.F.R. 3.12a (2012). The requirement applies to
enlisted members who enlisted after September 7, 1980, and anyone else who entered
active duty after October 16, 1981. 38 U.S.C. § 5303A(b)(2) (2006).

21938 C.F.R. § 3.12a(b) (2012).

20 14, § 3.12a(1)(i).
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are excluded,””" as are most servicemembers with a dischargeable or
compensable service-connected disability.”* Benefits that are “provided
for or in connection with a service-connected disability, condition, or
death” are also excluded.”” Absent an exclusion or exception, however,
failure to satisfy the minimum active duty service requirement precludes
the receipt of VA benefits.

Because almost every enlisted servicemember who enlisted after
September 7, 1980, and anyone who entered active duty after October
16, 1981, is covered by this provision,?** it is an important factor in most
cases involving servicemembers with less than twenty-four months of
service. Appendix E is a chart designed to assist practitioners to
determine when the minimum active duty service requirement will
preclude a former servicemember from receiving VA benefits.””> In
addition, an applied example will show how the minimum active duty
service requirement, which is not found on the chart depicted in Figure 1,
makes that chart deceiving.

Applied Example

Specialist (SPC) Kel Johnson, a twenty-three year-old Army soldier
with eighteen months of continuous active service, is facing
administrative separation for serious misconduct because of Cocaine
use.””® SPC Johnson never deployed, and has no medical or mental
health conditions or concerns. Because this is SPC Johnson’s first
offense, the chain of command has chosen to use notification procedure
versus administrative board procedure, thereby eliminating OTH as a
potential characterization of service.””” SPC Johnson, who is considering
purchasing a home after separation from the Army, asks his Trial
Defense Counsel how an administrative separation will impact his

21 14, § 3.12a(d)(1) (referring to discharges pursuant to 10 U.S.C. § 1171 and 10 U.S.C. §
1173).

22 14, § 3.12a(d)(2), (3). This exception applies if the disabilities are “dischargeable”
(i.e., are serious enough to warrant discharge) or “compensable” (i.e., enough to render
the Veteran at least 10 percent disabled, and so entitled to compensation).

23 14§ 3.12a(d)(4).

224 See 38 U.S.C. § 5303A(b)(2) (2006); 38 C.F.R. § 3.12(c) (2012).

225 See infra app. E.

226 This example is fictitious. Because this hypothetical example involves an active duty
enlisted soldier, this separation would be pursuant to AR 635-200, ch. 14-12¢c. AR 635-
200, supra note 137, ch. 14-12c.

227 See AR 635-200, supra note 137, ch. 2.
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eligibility for the VA home loan guaranty benefit after he separates from
the service.”®

A defense counsel who uses nothing other than the chart depicted in
Figure 1 will probably give SPC Johnson incorrect advice. Figure 1
specifically states that SPC Johnson is eligible for “Home and other
Loans” so long as he receives an Honorable or General characterization
of discharge. This is not true. To qualify for the VA home loan
guaranty, a servicemember must complete the minimum active duty
service requirement.””’ In this case, SPC Johnson has only completed
only eighteen continuous months of active service. Accordingly, he does
not qualify for the benefit.**

Even if SPC Johnson’s defense counsel researched the “Authority
and References” sections listed for “Home and other Loans” on Figure 1,
there is a high probability that he or she would misadvise SPC Johnson.
The first listed citation, 38 U.S.C. § 1802, now discusses Spina Bifida-
related benefits. While this statute previously discussed VA home loan
guaranty eligibility, it was renumbered as 38 U.S.C. § 3702 in 1991.%"
The second listed statute, 38 U.S.C. § 1818, was repealed in 1988.%%*

Assuming SPC Johnson’s attorney was able to find 38 U.S.C. §
3702, many defense counsel would falsely conclude that SPC Johnson
would qualify for the benefit.  The subsection listing eligible
beneficiaries includes “Each veteran..., who has served after July 25,
1947, for a period of more than 180 days and was discharged or released
therefrom under conditions other than dishonorable.””* To an ambitious
yet untrained practitioner, it might appear that SPC Johnson is covered,
as he has more than 180 days of service following July 2, 1947. In fact,
the statutory definition of “veteran” appears to fit SPC Johnson, as a
“veteran” is defined as “a person who served in the active military, naval,
or air service, and who was discharged or released therefrom under

228 See supra Part IILA 4.

22 See supra notes 218-224 and accompanying text.

20 See Title Redacted by Agency, 93-03 583, Bd. Vet. App. 9423321 (1994).
2! pub. L. No. 102-83, § 5(a), (c)(1), 105 Stat. 406 (1991).

22 pub. L. No. 100-322, § 415, 102 Stat 487 (1988).

3338 U.S.C.A. § 3702(a)(2)(C)(i) (2008).
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conditions other than dishonorable.”* Unfortunately, this seemingly

thorough statutory research would lead to the incorrect legal advice.

Because SPC Johnson entered active duty after September 7, 1980,
the minimum active duty service requirement discussed above trumps the
statutory provisions set forth in 38 U.S.C. § 3702, as the eligibility
requirements defined in § 3702 are premised on the loan guarantee
recipient being a “veteran.””” The first subsection of the minimum
active duty service statute states, “Notwithstanding any other provision
of law, any requirements for eligibility for or entitlement to any benefit
under this title or any other law administered by the Secretary that are
based on the length of active duty served by a person who initially enters
such service after September 7, 1980, shall be exclusively as prescribed
in this title.”>® Because SPC Johnson does not have “24 months of
continuous active duty”*’ or a “full period for which [SPC Johnson] was
called or ordered to active duty,”® SPC Johnson “is not eligible by
reason of such period of active duty for any benefit under this title or any
other law administered by the Secretary.””’ As a result, after separation
from service, SPC Johnson would be ineligible for the VA home loan
guaranty despite the contrary guidance found in the chart depicted at
Figure 1.**

Practitioners, however, should not be discouraged. When equipped
with the proper tools and guidance, judge advocates and paralegals can
perform efficient and effective research that will lead to accurate advice.
The following Parts of this article designed to assist judge advocates in
conducting the research required in almost every case, such as the other
prerequisites to VA Dbenefits found in benefit-specific statutes,
regulations, and implementing guidance.

24 38 U.S.C. § 101(2) (2006). Because SPC Johnson will receive an honorable or
general characterization of service, his service will be honorable for VA purposes. See
supra notes 60—68 and accompanying text.

2> See 38 U.S.C.A. § 3702(a)(2)(C) (2008).

2638 U.S.C. § 5303A (2006).

27 1d. § 5303A(b)(1)(A).

28 1d. § 5303A(b)(1)(B).

29 1d. § 5303A(b)(1).

20 practitioners should not forget, however, that the requisite amount of active duty
service is different for servicemembers who apply for this benefit while still serving on
active duty. See supra note 181 and accompanying text.
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B. Benefit-Specific Eligibility Prerequisites

In addition to the common variables of type and characterization of
service and the minimum active duty service requirement, many VA
benefits have additional statutory and regulatory prerequisites to benefit
eligibility. To be able to provide accurate advice to a client, judge
advocates and paralegals must invest the requisite time to research these
prerequisites.

The majority of the references listed in the Benefits at Discharge
chart depicted in Figure 1 are inaccurate or outdated. Most have been
renumbered, repealed, or amended numerous times since the chart
depicted in Figure 1 was last updated. Those conducting the requisite
benefit-specific research should not rely on these outdated charts and
references. Instead, judge advocates and paralegals should rely on a
newer, more helpful starting point.

For practitioners looking to research the law behind a certain benefit,
Appendix H includes materials designed to supplant the chart depicted in
Figure 1.2 While Appendix H-1 lists whether a particular
characterization of discharge precludes the receipt of a specific VA
benefit, Appendix H-2 provides updated statutory and regulatory
authorities and references.”** Practitioners must remember, however,
that this area of the law is fluid. Appendix H is not designed to be an
authoritative reference. Its sole purpose is to provide practitioners with a
better starting point and roadmap for independent research. An applied
example will demonstrate how practitioners should use Appendix H.

Applied Example

Sergeant (SGT) Timothy Wheatley has completed twenty months of
a four-year active duty enlistment’*  SGT Wheatley’s Military
Occupation Specialty (MOS) is 68E, Dental Specialist.”** While SGT
Wheatley is medically fit for duty, he has a permanent level-2 profile for

241 See infra app. H.

22 See infra apps. H-1, H-2.

3 This example is fictitious.

2 For a description of an Army Dental Specialist’s duties, see
http://www.goarmy.com/careers-and-jobs/browse-career-and-job-categories/medical-and-
emergency/dental-specialist.html.
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a service-incurred knee injury.”*> SGT Wheatley has come to see a legal
assistance attorney for help in applying for a hardship discharge, as his
wife, who was the primary caretaker of his three children, was recently
sentenced to fifteen years of incarceration in state court for serious drug
distribution offenses.’*® Because SGT Wheatley has never committed
misconduct, if his request for a hardship discharge is approved, he will
receive a fully honorable discharge.**’

One of SGT Wheatley’s main concerns is civilian employability in
the local community. He doesn’t want to leave the local community, as
he wants to minimize the disruption on his children. The community
surrounding his installation is very small. SGT Wheatley has contacted
all of the local dentists, but none of them have an opening for a dental
assistant. SGT Wheatley asks his legal assistance attorney for advice on
what he should do to find a job if his application for a hardship discharge
is approved. Armed with Appendix H and basic research skills, a legal
assistance attorney or paralegal would be able to assist SGT Wheatley.

An initial step is to determine if any statute or regulation
automatically precludes SGT Wheatley from receiving any benefits.
Because fully honorable discharges are binding on VA and would not
preclude him from receiving any VA benefits, the type of discharge is
not disqualifying.*** Additionally, a hardship discharge also prevents the
minimum active duty service requirement from applying, as those
disck;4a9rged because of hardship are exempt from the application of that
rule.

SGT Wheatley’s legal advisors should then research each of the
potential benefits that might help SGT Wheatley. Using Appendix H and
Part III of this article, a legal assistance attorney or paralegal would see
that SGT Wheatley may qualify for a number of job training-related

5 For a detailed explanation of the military’s PULHES system and fitness for duty, see
U.S. DEP’T OF ARMY, REG. 40-501, STANDARDS OF MEDICAL FITNESS ch. 7 (14 Dec. 2007)
(RAR Aug. 23, 2010) [hereinafter AR 40-501].

46 This discharge would be pursuant to AR 635-200, chapter 6. Army legal assistance
attorneys provide assistance in hardship discharge cases pursuant to AR 27-3, paragraph
3-6g(4)(0). U.S. DEP’T OF ARMY, REG. 27-3, THE ARMY LEGAL ASSISTANCE PROGRAM
para. 3-6g(4)(0) (21 Feb. 1996) (RAR 13 Sept. 2011).

7 AR 635-200, supra note 137, paras. 3-7a, 6-11.

28 See infra Part I1. For a description of the statutory bars, see infi-a Part VIII.

29 38 U.S.C. § 5303A(3)(A) (2006). For a more detailed discussion of the minimum
active duty service requirement, see supra Part IV.A.
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benefits, such as the Post-9/11 GI Bill, educational and vocational
counseling, and vocational rehabilitation.

Benefit-specific qualification requirements can be complex, and
precisely forecasting SGT Wheatley’s eligibility will often not be
possible. Accurate and complete legal advice to SGT Wheatley,
however, is not contingent on precise calculations of SGT Wheatley’s
eligibility for each specific VA benefit. As long as SGT Wheatley
understands the nature of and eligibility criteria for these benefits, he can
make an informed decision regarding the wisdom of applying for a
hardship discharge. In addition, a better understanding of the benefits for
which he may be eligible, along with the proof required during the
application process, could help expedite the receipt of benefits for which
SGT Wheatley qualifies.

Appendix H-2 contains a list of benefit-specific statutes,
regulations, and implementing guidance.”® While Appendix H can serve
as a useful starting point for judge advocates, paralegals, and
commanders to conduct their own research, it is not a dispositive source
of law. Unfortunately, even when a judge advocate conducts the proper
amount of research and provides legally accurate advice, the mechanics
and shortcomings of the VA claims system itself may lead to an
unanticipated result.

C. Challenges in the VA Disability Claims Process

Understanding the manner in which VA may handle a particular case
is arguably more important than the underlying legal analysis of
eligibility for benefits. Because eligibility for disability benefits is
particularly significant,”' a spotlight on the VA disability claims process
is necessary.

Unfortunately, this proverbial spotlight uncovers some painful facts.
In its initial opinion in the 2011 case Veterans for Common Sense v.
Shinseki, the U.S. Court of Appeals for the Ninth Circuit explains,

20 See infra app. H-2.

21 Appendix I is an information paper on the relationship between PTSD, TBI, and
criminal behavior. It explains how “conditions that can be prevented and minimized with
a proper course of mental health treatment if intervention occurs early enough during the
life-course of the mental disorder.” See infra app. L.
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Veterans who return home from war suffering from
psychological maladies are entitled by law to disability
benefits to sustain themselves and their families as they
regain their health. Yet it takes an average of more than
four years for a veteran to fully adjudicate a claim for
benefits. During that time many claims are mooted by
deaths. The delays have worsened in recent years, as the
influx of injured troops returning from deployment in
Iraq and Afghanistan has placed an unprecedented strain
on the VA, and has overwhelmed the system that it
employs to provide medical care to veterans and to
process their disability benefits claims. For veterans and
their families, such delays cause unnecessary grief and
privation. And for some veterans, most notably those
suffering from combat-derived mental illnesses such as
PTSD, these delays may make the difference between
life and death.*”

352 yeterans for Common Sense v. Shinseki, 644 F.3d 845, 850 (9th cir. 2011), vacated
by Veterans for Common Sense v. Shinseki, 678 F.3d 1013, 1016 (9th Cir. 2012) (en
banc), cert. denied, 133 S. Ct. 840, 81 U.S.L.W. 3130568 (U.S. Jan. 7, 2012) (No. 12-
296). Pursuant to the en banc rehearing, the 9th Circuit Court of Appeals held,

As much as we as citizens are concerned with the plight of veterans
seeking the prompt provision of the health care and benefits to which
they are entitled by law, as judges we may not exceed our
jurisdiction. We conclude that the district court lacked jurisdiction to
resolve VCS’s [Veterans for Common Sense’s] claims for system-
wide implementation of the VA’s mental health care plans, as well as
VCS’s request for procedures intended to address delays in the
provision of mental health care. We similarly determine that the
district court lacked jurisdiction to consider VCS’s statutory due
process challenges to delays in the system of claims adjudication.
We do conclude, however, that the district court had jurisdiction to
consider the VCS’s claims related to the adjudication procedures in
VA Regional Offices and the district court properly denied those
claims on the merits.

Veterans for Common Sense v. Shinseki, 678 F.3d 1013, 1016 (9th Cir. 2012) (en banc),
cert. denied, 133 S.Ct. 840, 81 U.S.L.W. 3130568, (U.S. Jan. 7, 2012) (No. 12-296). All
citations to the first Ninth Circuit opinion are provided solely to convey the information
provided within the quotation or to another issue not central to the holding of the en banc
rehearing. This article does not intend to comment in any way on the validity of any
legal argument made by the court or either party to this litigation.
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Accordingly, legal eligibility for the receipt of benefits is only part of the
calculus for commanders and judge advocates who are deciding how to
handle a particular case.

To provide accurate and timely legal advice regarding a
servicemember’s receipt for VA benefits, judge advocates must not
simply analyze and apply the law. Because VA makes the final
decisions regarding a servicemember’s eligibility for VA benefits, judge
advocates must also understand and consider the practical realities of the
numerous challenges that the largely decentralized VA claims process
currently faces. Despite the fact that almost all VA benefits claims
examiners work hard and have the best of intentions, some commentators
state that a crushing backlog of cases, insufficient adjudicator training,
and a lengthy and complicated appeals process often leads to situations
in which former servicemembers must wait for lengthy periods to receive
benefits to which they are legally entitled.”>® As a result, commanders
and judge advocates should not unknowingly add legal complexity to a
VA benefits claim, as doing so could significantly increase the risk of an
adverse result for the impacted servicemember. To prevent an
unintended frustration of a client’s intent, judge advocates must factor in
the practical realities of the VA benefits claims system into their advice
and recommendations.

1. Incorrect Determinations

A recent inspection indicates that an alarming number of VA claims
have been processed incorrectly.”* Pursuant to a VA Inspector General
(VAIG) inspection of VA disability claims processing at 16 VA regional
offices (VARO), inspectors estimate that “VARO staff did not correctly
process 23 percent of approximately 45,000 claims.”*> Among other

53 See, e.g., James Dao, Veterans Wait for Benefits as Claims Pile Up, N.Y. TIMES, Sept.
27,2012, at A1. Marilynn Marchione, U.S. Vets’ Disability Filings Reach Historic Rate,
USA TobDAY, May 28, 2012 (noting that 45 percent of the 1.6 million veterans from the
wars in Iraq and Afghanistan have filed service connection claims and claimed an
average of 8 to 9 disabilities, as compared to an average 4 disabilities per Vietnam
veteran and two per Korean and World War II veteran).

234 See U.S. DEP’T OF VETERANS AFFAIRS, OFFICE OF INSPECTOR GENERAL, OFFICE OF
AUDITS AND EVALUATIONS, SYSTEMIC ISSUES REPORTED DURING INSPECTIONS AT VA
REGIONAL OFFICES (May 18, 2011) [hereinafter VA IG INSPECTION].

55 Id. at i. This inspection “focused on disability claims processing related to temporary
100 percent disability evaluations, post-traumatic stress disorder (PTSD), traumatic brain
injury (TBI), herbicide exposure, and Haas cases. Haas claims involve veterans who
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issues, this inspection specifically focused on PTSD and TBI disability
claims processing.”®  Because the evidence linking PTSD, TBI,
misconduct, and involuntary discharge is strong and widely accepted,”’
the data on error rates in PTSD and TBI disability claims processing is
vital for judge advocates and commanders seeking to understand the
nature of the VA claims processing system.

The inspection found that “[o]f the 16 VAROs inspected, 8 (50
percent) did not follow VBA policy when processing PTSD claims.”**®
These errors “generally occurred because VARO staff lacked sufficient
experience and training to process these claims accurately. Additionally,
some VAROs were not conducting monthly quality assurance
reviews.””®  While the evidentiary standard for service connection in
PTSD cases was liberalized on July 13, 2010,*° the inspection also
found that VA staff members did not consider all available entitlements
to PTSD applicants, “such as Dependents’ Educational Assistance.”*'

The error rate in TBI cases raises even more concern. In this VAIG
inspection, “Of the 16 VAROs inspected, 12 (75 percent) did not follow
VBA policy when processing claims for residuals of TBI.”*** Mirroring
the reasons for errors in PTSD cases, inspectors cite a lack of “sufficient

served in waters off Vietnam, never having set foot in Vietnam, and whether those
veterans are entitled to the presumption of exposure to herbicide agents, including Agent
Orange.” Id.

256 14

57 Supra Part 1; infira app. 1.

B8 VAIG INSPECTION, supra note 254, at 5.

259 14

260 On July 13, 2010, the standard for evaluating PTSD claims was liberalized. Stressor
Determinations for Posttraumatic Stress Disorder, 75 Fed. Reg. 39,842 (July 13, 2010);
see also U.S. DEP’T OF VETERANS AFFAIRS, FACT SHEET, NEW REGULATIONS ON PTSD
CLAIMS (July 12, 2012). The VA IG inspection found a “noticeable improvement” in
PTSD claims processing. Because of that improvement, the VA IG did not make
recommendations for corrective action, giving VAROs “sufficient time to implement the
fully amended rule.” VA IG INSPECTION, supra note 254, at 6.

*'1d. at 5.

22 Id. As troubling, a VA Inspector General investigation released on May 10, 2012
found that “The Oakland VARO lacked controls and accuracy in processing temporary
100 percent disability evaluations and TBI-related claims.” Of the 30 TBI Claims, 17
were processed incorrectly, with all potentially affecting the veterans’ receipt of benefits.
U.S. DEP’T OF VETERANS AFFAIRS, OFFICE OF INSPECTOR GENERAL, OFFICE OF AUDITS
AND EVALUATIONS, INSPECTION OF THE VA REGIONAL OFFICE, OAKLAND, CALIFORNIA 2
(May 10, 2012).
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experience and training to process TBI claims accurately” as the main
reason why “veterans did not always receive accurate benefits.””*

This same inspection, however, indicates that VARO staff members
almost always do the best they can to properly adjudicate claims.
Despite the alarming number of errors, the inspection found that about
14,650 of 16,000 PTSD claims and 3,400 of 4,100 TBI claims were
adjudicated properly.®* Given the complex nature of the law and
medicine in these claims, the successfully adjudicated cases are ones for
which the hard-working, well-meaning VARO staff members deserve
acknowledgement for their efforts.  In fact, VA claims examiners
processed more than a million claims in both 2011 and 2012.2%
Unfortunately, however, some cases may simply be too complex for their
level of expertise.

The complexity of TBI cases has proven to be a major challenge.
“During interviews, several VARO managers specifically attributed these
errors to the complex policies regarding the TBI evaluation process,
which [Ratings Veterans Service Representatives] found difficult to
follow. VBA training materials acknowledge that symptoms of co-
existing mental disorders and TBI residuals commonly overlap; it can be
hard or impossible for a VA medical examiner to attribute the
overlapping symptoms to one specific disability.””*

2. Likely Difficulties with Complex COS Determinations

Because COS determinations can be equally complex, judge
advocates and commanders must consider that issuing a type or
characterization of discharge that requires a COS determination may lead
to an increased risk for an incorrect VA benefits determination. In fact,
two experienced CAVC judges have described the “statutory and

263 VA IG INSPECTION, supra note 254, at 6. The inspectors also cited a lack of proper
adequate qualify reviews of completed TBI claims as an addition problem. /d.

** 1d. at 5-6.

265 p& A REPORT, supra note 54, at I-3 (“In 2011, VA received over 1.3 million claims for
disability benefits and processed more than 1,032,000 of these claims. As of September
2012, VA received 1,080,342 claims for disability benefits and processed 1,044,207
claims.”).

20 VA IG INSPECTION, supra note 254, at 8.
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regulatory framework” to determine veteran status as “murky.”*’

Because VAROs have demonstrated difficulty with relatively routine
PTSD and TBI cases, such difficulty is also foreseeable in COS
determination cases.

Benefits claims examiners at VA’s 56 regional offices are typically
not physicians or attorneys, and many have no prior military
experience.”® While a medical or legal degree is not necessary to
properly adjudicate most cases, the statutes, regulations, and guidance
surrounding COS determinations are complex, confusing, and often
scattered.”” Hence, understanding what guidance claims examiners are
given in these cases can also assist judge advocates and commanders in
understanding the importance of properly reflecting a commander’s
intent.

COS determinations are one of the less common adjudication issues
that VA claims examiners confront in their day-to-day work.””® When
processing a COS determination case, claims examiners apply the
guidance set forth in the Adjudication Procedures Manual Rewrite, also
known as the M21-IMR.*"" While this Manual is a helpful source of
basic information, its simplicity can lead to some of the same problems
as the use of benefits at discharge charts such as the one depicted at
Figure IV-1. Because the M2I-IMR provides no additional training or
guidance to practitioners primarily trained to handle other types of cases,
incorrect determinations are inherently possible.*”

27 Trilles v. West, 13 Vet. App. 314, 330 (2000) (Kramer, J., and Steinberg, J.,
concurring).

268 See U.S. OFFICE OF PERSONNEL MGMT., VETERAN CLAIMS EXAMINING SERIES, GS-
0996, POSITION CLASSIFICATION STANDARD FOR VETERAN CLAIMS EXAMINING SERIES,
GS-0996 (Issued: TS-40 June 1962) (rev.: May 2009).

29 See, e.g., Trilles, 13 Vet. App. at 330 (Kramer, J., and Steinberg, J., concurring).

20 Interview with Leah Mazar, Procedures Analyst, Veterans Benefits Admin. in Wash.
D.C. (May 24, 2012) [hereinafter Mazar Interview].

2! M21-1MR, supra note 77, at pt. 111, subpart v, ch. 1, § B (Feb. 27, 2012). A portion of
the M21-1MR is included at Appendix K.

22 For example, M21-1MR, supra note 77, at pt. IlI, Subpart v, Chapter 1, Section B,
para. 7b discusses the regulatory bar for Undesirable Discharge to Escape Trial by
General Court Martial. It reads:

Cases in which the facts indicate the service member agreed to accept
an undesirable discharge (often seen on the DD Form 214 as OTH) in
order to escape trial by GCM, are a bar to benefits. Note: The
evidence must show that the service member accepted the
undesirable discharge to escape a general court-martial, not a
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3. Case Backlog

VA has more disability claims than it can process.””” As of
December 24, 2012, the number of pending disability claims eclipsed
900,000. Over two-thirds of those claims have been pending for over
125 days,”™ VA’s self-imposed strategic goal for disability case
processing timeliness.””” Despite an ongoing, significant effort to
eliminate this backlog,”’® both the number and percent of backlogged
cases has increased since January 3, 2012.*”" During fiscal year 2012,

summary court-martial or a special court-martial. (emphasis in
original)

Id. There is no advice in the section regarding how to handle discharges in lieu of court-
martial approved prior to any court-martial referral. There is also no advice on how to
determine the level of court-martial referral, if any. In fact, the manual itself is not
completely accurate, as a discharge in lieu of summary court-martial is not legally
permissible. See, e.g., AR 635-200, supra note 137, para. 10-la. Additionally, the
sections related to the regulatory bars for moral turpitude and willful and persistent
misconduct are very brief. The only reference provided to assist claims examiners on
how to apply the regulatory bar for moral turpitude is “General Council [sic] Precedent
Opinion 6-87”. M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. 7c (Feb.
27,2012). The only reference provided to assist claims examiners on how to apply the
regulatory bar for willful and persistent misconduct is 38 C.F.R. §3.12(d)(4), the
implementing regulation for 38 U.S.C. § 5303(a). M21-1MR, supra note 77, at pt. III,
subpart v, ch. 1, § B, para. 7d (Feb. 27, 2012).

2 See Chris Adams, Despite Promises to Improve, Delays on Veterans’ Claims
Skyrocket, MCCLATCHY WASH., Nov. 29, 2012.

2% U.S. Dep’t of Veterans Affairs, Monday Morning Workload Report (Dec. 24, 2012),
available at http://www.vba.va.gov/REPORTS/mmwr/index.asp.

5 Press Release, U.S. Dep’t of Veterans Affairs, VA Pilots Expedite Payments to
Disabled Veterans (Nov. 16, 2012), available at http://www1.va.gov/opa/pressrel/press
release.cfm?id=2006 (“Secretary Shinseki established as one of VA’s highest priority
goals the elimination of the disability claims backlog by 2015, so that all Veterans
receive a quality decision on their claim in no more than 125 days.”).

776 See, e.g., Press Release, U.S. Dep’t of Veterans Affairs, VA Budget Request Tops
$140 Billion for Veterans Programs (Feb. 13, 2012), available at
http://www.va.gov/opa/pressrel/pressrelease.cfm?id=2263; Susan D. Hall, VA drowning
in benefits backlog despite expensive paperless system, FIERCE HEALTH IT, June 20,
2012, available at http://www.fiercehealthit.com/story/va-benefits-backlog-grows-
despite-expensive-paperless-system/2012-06-20.

27" The number of cases pending over 125 days has increased from 563,120 on January 3,
2012, to 608,365 on December 24, 2012. That represents a 3.6% increase. U.S. Dep’t of
Veterans Affairs, Monday Morning Workload Report (Jan. 3, 2012), available at
http://www.vba.va.gov/REPORTS/mmwr/index.asp. See Bob Brewin, VA'’s Disability
Claims Backlog Tops 900,000, Dec. 28, 2012, available at http://www.nextgov.com/
health/2012/12/vas-disability-claims-backlog-tops-900000/60380/?oref=ng-HPriver. The
2012 VA Performance and Accountability Report, published on November 15, 2012,
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the average disability or pension claim took 262 days to complete, up
from 188 days in fiscal year 2011.>"

This backlog has generated substantial criticism in many forms. In
addition to the numerous media accounts on the impact that this backlog
has on veterans and their families,””’at least one federal circuit court has
commented on the situation, even though the case was largely dismissed
on jurisdictional grounds.**’

Because this backlog is almost completely attributable to cases in
which veteran status is not in dispute,”®' commanders, panel members,
and legal advisors should consider the resulting delay that issuing less
than an honorable or general discharge characterization may have on a
particular case. “[EJrrors made by ratings specialists at the Regional
Office level play a significant role in the lengthy delays that veterans
experience in the adjudication of their claims.”*** Both common sense
and data dictate that delays are more likely in cases that involve more
complex legal issues.” Commanders and judge advocates, however,
can potentially alleviate this problem by ensuring that the command

outlines how the timeliness of VA Education Claims has also worsened. P&A REPORT,
supra note 54, at II-16, 11-17, 11-72.

8 See Adams, supra note 273.

2 See, e.g., Dao, supra note 253, at Al (describing how an 89 year-old widow with
dementia waited almost two years for the processing of her survivor’s pension claim).

280 See Veterans for Common Sense v. Shinseki, 644 F.3d 845 (9th Cir. 2011), vacated by
Veterans for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc), cert.
denied, 133 S. Ct. 840, 81 U.S.L.W. 3130568, (U.S. Jan. 7, 2012) (No. 12-296).

21 Of the 391,904 servicemembers aged 17-65 who were discharged from active duty
during Fiscal Year 2006, 86.5 percent had an honorable or general characterization of
service. Only 3.2 percent received characterizations of other than honorable (OTH) or
bad conduct discharge (BCD). 10.3 percent received uncharacterized discharges. U.S.
Dep’t of Veterans Affairs, Office of Inspector General, Information Report, Quantitative
Assessment of Care Transition: The Population-Based LC Database, at 15. While this
data is several years removed from the current backlog, there is no evidence to indicate
that the statistics of characterizations of discharge have shifted significantly during the
intervening time period. See, e.g., Bernton, supra note 8 (tallying 20,000 OTH
discharges between 2005 and 2012).

22 See Veterans for Common Sense, 644 F.3d 845, 859-60 (9th Cir. 2011), vacated by
Veterans for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc), cert.
denied, 133 S.Ct. 840, 81 U.S.L.W. 3130568, (U.S. Jan. 7, 2012) (No. 12-296); supra
note 252.

8 See Rick Maze, VA Disability Claims Grow More Complex, Costly, ARMY TIMES, Feb.
15, 2012, available at http://www.armytimes.com/news/2012/02/military-va-disability-
claims-grow-more-complex-costly-021512w/ (“More complex cases not only cost more
money but also add to the workload for claims processors.”).
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intent is properly reflected in the documentation surrounding the
servicemember’s separation.

Nonetheless, since many servicemembers facing involuntary
separation have the same complex medical and mental health issues as
many other VA benefits applicants, the legal analysis required for an
accurate COS determination adds yet another hurdle in what can be an
already long and complicated road to receiving VA Benefits.”** When a
commander’s intent is to preserve a particular benefit, such as continued
health care, this reality requires commanders to consider all tools
available to effectuate their intent.”®

4. Appellate System Delays

When educated about the many challenges that former
servicemembers encounter when negotiating the VA disability claims
process, commanders and judge advocates often respond with a question
along the lines of, “Sure, there are problems, but isn’t there a way for
someone to appeal if something goes wrong?**® An appellate system
does exist,”’ but the system can create many challenges. In the initial
Veterans for Common Sense opinion, the court commented on the
appellate system by stating, “The multi-phase appeals process is,
however, extremely difficult to navigate, especially for those suffering
from mental disabilities such as PTSD, and embarking upon an appeal
may delay a veteran’s receipt of benefits for many years.”>*®
Accordingly, commanders and judge advocates with the intent to
preserve VA benefits should not rely on the VA claims adjudication
appeal system as a timely antidote for the potential issues outlined above.

One central reason is the VA claims appeals process is not efficient.
At the time of the Veterans for Common Sense litigation, it was taking

28 Supra Part 1 (describing the “Military Misconduct Catch-22").

25 Appendix G is a chart designed to assist practitioners on determining a
servicemember’s eligibility for VA health care benefits. See infra app. G.

286 This assertion is based on Major (MAJ) John W. Brooker’s professional experiences
as an Associate Professor at The Judge Advocate General’s School, U.S. Army, from
May 21, 2010 through present.

27 See supra Part 11 (explaining the appellate system for VA disability claims).

288 See Veterans for Common Sense v. Shinseki, 644 F.3d 845, 857 (9th Cir. 2011),
vacated by Veterans for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en
banc), cert. denied, 133 S. Ct. 840, 81 U.S.L.W. 3130568, (U.S. Jan. 7, 2012) (No. 12-
296); supra note 252.
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approximately 4.4 years from the date of the veteran’s
initial filing of a service-connected death and disability
compensation claim to the final decision by the Board
[of Veterans’ Appeals] (not including any time that may
have elapsed between the Regional Office’s initial rating
decision and the veteran’s filing of his Notice of
Disagreement, which may be up to one year.).”*’

Because the BVA affirms the VARO’s decisions in approximately
40 percent of cases, and approximately 75 percent of cases remanded to
the VAROs are re-appealed to the BVA, a slow, frustrating, yo-yo-like
appellate system has resulted, particularly in cases involving PTSD.*”
While such a deliberate system may be evidence of a desire to arrive at
the legally correct answer, the practical result can be devastating. “In
just the six months between October 2007 and April 2008, at least 1,467
veterans died during the pendency of their appeals.”’

Despite these problems, the appellate system can work in
complicated COS determination cases. After serving 17 years in the U.S.
Navy, Stephen Norko was separated with an OTH characterization for a
failed drug test. A VARO initially denied Mr. Norko’s claim for VA
health benefits, but Mr. Norko appealed. With “significant legal and
political support,” the VBA granted Mr. Norko’s appeal, granting him
VA health care benefits.>”

Unfortunately, not everyone is Stephen Norko. Many former
servicemembers don’t find the same level of help. Many are initially
denied for numerous reasons, which results in a denial of care until
eligibility is established.”” Because many servicemembers with PTSD,
TBI, and other debilitating mental health conditions must pursue their
appeals for years in order to establish benefit eligibility, the initial

2 Veterans for Common Sense, 644 F.3d 845, 857 (9th Cir. 2011), vacated by Veterans
for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc), cert. denied,
133 S. Ct. 840, 81 U.S.L.W. 3130568, (U.S.Jan. 7,2012) (No. 12-296); supra note 252.
20 See id; Coburn v. Nicholson, 19 Vet. App. 427, 434 (2006) (Lance, J., dissenting)
(acknowledging the “hamster-wheel reputation” of veterans law).
P! Veterans for Common Sense, 644 F.3d 845, 860 (9th Cir. 2011), vacated by Veterans
for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc), cert. denied,
133 S.Ct. 840, 81 U.S.L.W. 3130568 (U.S. Jan. 7, 2012) (No. 12-296); supra note 252.
22 peggy McCarthy, Connecticut Veteran Wins Rare VA Appeal, THE HARTFORD
COURANT, July 15, 2012, available at http://articles.courant.com/2012-07-15/health/hc-
;;est-wins-appeal-zo 120713 _1_va-medical-care-va-benefits-va-hospital.

Id.
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Veterans for Common Sense v. Shinseki opinion’s assessment that
appeals are particularly difficult for servicemembers with PTSD is
logical. **

5. The VA Claims System and Future Cases

Commanders and judge advocates must remember that providing a
servicemember with a characterization of service lower than an
honorable or general discharge will add legal complexity to the case—
legal complexity that the current VA claims system might not initially
handle accurately and efficiently. Hopefully, however, this will soon not
be the case. VA recently set a goal “to process all disability claims
within 125 days, at a 98 percent accuracy level, and eliminate the claims
backlog in 2015 How additional COS determination cases will
impact this system is unknown.*

Commanders and judge advocates should be aware that VA is
implementing numerous significant initiatives. In June 2012, VA
announced a national recruitment effort to hire 1,600 additional mental
health clinicians, as well as 300 support staff, to meet the higher demand
for mental health care and services.””” An improved, streamlined training
program for new claims workers has also started.”® Other initiatives
include “a formalized triage process to associate claims documents and
other mail with veterans files,” a new electronic claims processing

P4 See Veterans for Common Sense, 644 F.3d 845, 857 (9th cir. 2011), vacated by
Veterans for Common Sense v. Shinseki, 678 F.3d 1013 (9th Cir. 2012) (en banc), cert.
denied, 133 S.Ct. 840, 81 U.S.L.W. 3130568, (U.S. Jan. 7, 2012) (No. 12-296); supra
note 252.

2% Press Release, U.S. Dep’t of Veterans Affairs, VA Completes Over 1 Million
Compensation Claims in 2012 (Sept. 20, 2012), available at http://www.va.gov/opa
pressrel/pressrelease.cfm?id=2388.

2% Some Veterans Service Organizations (VSOs) are helping servicemembers with OTH
characterizations of service apply for benefits. See McCarthy, supra note 292.

7 Press Release, U.S. Dep’t of Veterans Affairs, VA Announces Aggressive National
Recruitment Effort to Hire Mental Health Professionals (June 11, 2012), available at
http://www.va.gov/opa/pressrel/pressrelease.cfm?id=2325.  See Interview with Sonja
Batten, Deputy Chief Consultant for Specialty Mental Health, PBS NEWSHOUR, Apr. 19,
2012, available at http://www.pbs.org/newshour/bb/health/jan-junel2/vamental 04-
19.html.

28 Rick Maze, VA Touts New Training for Claims Workers, ARMY TIMES, July 10, 2012,
available at  http://www.armytimes.com/news/2012/07/military-veterans-aftfairs-touts-
new-training-claims-workers-071012w/.
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system,” a revised case-management approach, and “Segmented
Processing Lanes” designed to give more complex cases to “more
experienced and skilled employees.”” Despite recent setbacks,’' many
of these initiatives appear promising. When combined with the superior
professionalism, work ethic, and desire to help found within VA, the
point may soon arrive where commanders, judge advocates, and former
servicemembers will not have a reason to consider the efficiency and

accuracy of the VA claims system.

Precise guidance on how the VA claims system impacts each case,
however, will never be possible. Although there is little question that the
system will improve in coming years, no system is perfect. Accordingly,
one way for a commander to best ensure continued VA health care is to
issue an honorable or general discharge for a non-statutorily barred
reason. For cases in which a commander believes an OTH is necessary,
but the commander wishes to preserve the servicemember’s eligibility
for VA benefits, the commander should include the requisite facts and
legal analysis in the discharge approval paperwork to better ensure that
his or her intent is met. Judge advocates must be able to draft the
documents to reflect this intent. Part XI and Appendix L of this article
helps judge advocates do just that.*"*

V. Independent Basis for VA Benefits Eligibility: Prior Periods of
Honorable Service

In all cases involving a less than fully honorable characterization of
service, commanders and judge advocates must first calculate the
servicemember’s period(s) of service for VA purposes. This date-based
calculation is an indispensable precondition to properly understanding a
servicemember’s eligibility for VA benefits, as prior periods of
honorable service may entitle a former servicemember to certain VA

2 See James Dao, Pinning Hopes on a Digital Fix for Veterans’ Claims, N.Y. TIMES,
Sept. 27, 2012, available at http://www.nytimes.com/2012/09/28/us/land-technology-
passed-by-hopes-digital-fix-aids-veterans.html? r=0.

39 Dave Autry, VA Expands Use of New Claims System, DISABLED AM. VETERANS,
available at http://www.dav.org/news/NewsArticle.aspx?ID=628 (explaining how the
DAYV and VA are cooperating to improve the VA claims system).

301 See Adams, supra note 273.

392 Infra Part XI; infra app. L (containing numerous templates and resources for military
justice practitioners).
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benefits, even if the most recent period of service is characterized as
dishonorable for VA purposes.*”

If a servicemember is separated during his or her first period of
service, benefit eligibility preclusions based on the servicemember’s type
and characterization of discharge are dispositive.*** For servicemembers
with more than one period of honorable service, however, “a discharge
under dishonorable conditions from one period of service does not
constitute a bar to VA benefits if there was another period of qualifying
service upon which a claim could be predicated.”® Since 1945, VA has
formally held that a valid claim predicated upon a prior period of
honorable service entitles a servicemember to that benefit.**

While the majority of this article focuses on the rules involving
servicemembers with discharges that are dishonorable for VA purposes,
calculations of prior periods of honorable service are necessary even
when a general characterization of service is the worst possible result.
Although a general characterization of service is honorable for VA
purposes, all GI Bill benefits, such as the Post-9/11 GI Bill, the
Montgomery GI Bill, and GI Bill Transferability require a fully
honorable characterization of service.””’ If a servicemember has a prior
period of honorable service upon which a claim for GI Bill benefits could
be predicated, he or she may be eligible for GI Bill benefits, regardless of
the characterization of the most recent period of service.

393 Appendix C provides practitioners with quick-reference charts to assist in calculating
prior periods of honorable service. See infra app. C. Appendix C-1 assists practitioners
in determining if a servicemember has earned a prior period of honorable service, while
Appendix C-2 assists practitioners in calculating the dates of the prior periods of
honorable service. See infra apps. C-1, C-2.
3% Some potential exceptions, however, include military sexual trauma, insanity, and
compelling circumstances. See infra pts. VI, VII, and VIIL.E.2. A subsequent discharge
upgrading or military records correction by a service Board for Corrections of Military
Records could also result in VA benefit eligibility. See U.S. Dep’t of Def., Boards for
Correction of Military Records, DoD Knowledge Base, https:/kb.defense.gov/app/
answers/detail/a_id/386/~/boards-for-correction-of-military-records (last visited Mar. 8§,
2013).
395 The Effect of a Discharge Under Dishonorable Conditions on Eligibility for
Gratuitous Veterans’ Benefits Based on a Prior Period of Honorable Service, Veterans
Affairs Off. Gen. Counsel, Precedent Opinion 61-91 9§ 4-5 (1991), available at 1991 WL
31016692177 (citing 38 C.F.R. § 3.12(a), 38 U.S.C. § 101(18)) [hereinafter G.C. 61-91].

1d.
397 See infi-a Part IILA.6.a.
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The rules for prior periods of service differ between servicemembers
with long terms of continuous service and those with non-continuous
periods of active duty. Many servicemembers have both. To better
describe how this underdeveloped area of the law currently stands, this
section will set forth the applicable law, implementing regulations, and
practical guidance for both.

A. The Elements of Veteran Status as Applied to Prior Periods of
Service

To qualify for VA benefits from a prior period of service,
servicemembers must earn VA veteran status for that period and not
otherwise be barred from receipt of VA benefits.*® As noted previously,
veteran status attaches to “a person who served in the active military,
naval, or air service, and who was discharged or released therefrom
under conditions other than dishonorable.”® This statutory definition, in
effect, creates an equation with three variables that a servicemember
must satisfy to obtain veteran status: 1) active service; 2) discharge or
release therefrom; and 3) under conditions other than dishonorable.

To provide accurate advice to a servicemember, commanders and
judge advocates must understand the VA regulations and guidance that
implements this statute. The following subsections will break down the
equation by exploring each of the three variables that a servicemember
must satisfy to obtain veteran status.

1. Active Military, Naval, or Air Service
Because veteran status requires active duty service, practitioners

must first understand VA’s definition of “active military, naval, or air
service.” " “Active military, naval, or air service” includes

398 See supra notes 60—68 and accompanying text (providing an in-depth discussion of
VA veteran status). See infra Part VI (discussing how former servicemembers who
suffer from disabilities related to military sexual trauma (MST) may qualify for certain
VA benefits despite a lack of veteran status).

39 38 U.S.C. § 101(2) (2006); 38 C.F.R. § 3.1(d) (2012) (“Veteran means a person who
served in the active military, naval, or air service and who was discharged or released
under conditions other than dishonorable.” (emphasis in original)).

31038 U.S.C. § 101(24) (2006).
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(A) active duty;

(B) active duty for training during which the individual
concerned was disabled or died from a disease or
injury incurred or aggravated in the line of duty, and

(C) any period of inactive duty for training during which
the individual concerned was disabled or died —

(1) from an injury incurred or aggravated in line
of duty; or

(ii)) from an acute myocardial infarction, or
cardiac arrest, or a cerebrovascular accident
occurring during such training.”"!

“Active duty” is defined as “full-time duty in the Armed Forces,
other than active duty for training.”'* “Active duty for training” is
defined as “full-time duty in the Armed Forces performed by Reserves
for training purposes.”™"” Inactive duty for training includes many other
forms of duty.’'* Authorized travel “to or from such duty or service”
may also be included.’”

For continuously serving active duty servicemembers, this element is
casily satisfied. =~ Nonetheless, practitioners should look to the
servicemember’s enlistment contract and accessions documentation to
calculate the length of active duty service, as the minimum active duty
service requirement may still preclude benefits.’'® For those with breaks
in service, the issue of whether service is “active military, naval, or air
service” may be more complex.

Many servicemembers, particularly those in the Reserves and
National Guard, have multiple periods of differing types of service.
Most mobilizations and deployments fit within the statutory definition of

31y
312 14§ 101(21)(A). Full-time duty in the Public Health Service, National Oceanic and
Atmospheric Administration, or at a service academy may also qualify as active duty.
See id. § 101(21).

33 1d. § 101(22)(A). Full-time duty for training purposes in the Reserve Corps of the
Public Health Service, as well as numerous other full-time duties in the Army National
Guard, Air National Guard, or Senior Reserve Officers’ Training Corps may qualify as
active duty for training. See id. § 101(22).

414§ 101(23).

315 See id. §§ 101(22)(E), 101(23)(E).

316 Supra Part IV A (discussing the minimum active duty service requirement).
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active duty.’’” Many servicemembers will either enlist or otherwise

rejoin full-time active duty status after a break in service. If there is an
actual break in service of at least one day, it is usually easy for
practitioners to determine the duration of the active military, naval, or air
service, as the start and end dates will typically be stated on the
servicemember’s DD Form 214"  When there is an actual break in
service, it is also relatively simple to calculate the periods of active
service.

VA guidance states, “A complete and separate period of service is
defined as a break in service greater than one day.””" While this
guidance is not logical on its face, as a break in service cannot be a
period of service, the obvious meaning is that a break in active military,
naval, or air service of more than one day will complete the prior period
of service.**

If there is such a break, there is likely a DD Form 214 to cover that
period of service,””' and practitioners should consult it for the actual
dates of that period of honorable service. The DD Form 214, if it exists,
is also the best place to start when analyzing the last two elements of
veteran status. Without a DD Form 214, the analysis can be very
complicated, as will be shown below.

2. Discharged or Released Therefrom

Once a practitioner has determined that a servicemember has
qualifying active military, naval, or air service, the next step is to
determine whether the servicemember was “discharged or released
therefrom.” This step often causes the most confusion in calculating
prior periods of honorable service.

317 «Active duty” includes “full-time duty in the Armed Forces, other than active duty for
training.” 38 U.S.C. § 101(21) (2006).

318 U.S. Dep’t of Def., Form 214, Certificate of Release or Discharge from Active Duty
(Aug. 2009).

319 M21-1MR, supra note 77, at pt. 111, subpart v, ch. 1, § B, para. 9d (Feb. 27, 2012).

320 See id. VA provides an example to demonstrate this premise. It states that if an
individual was discharged on September 3, 1975, and then starts active service again on
September 5, 1975, the period of active service completed on September 3, 1975 will be
separate from the period of active service commencing on September 5, 1975. Id. M21-
IMR, supra note 77, at Part III, subpart v, ch. 1, § B, para. 9d (Feb. 27, 2012).

321 See U.S. DEP’T OF ARMY, REG. 635-5, SEPARATION DOCUMENTS para. 2-1a (15 Sept.
2000) [hereinafter AR 635-5].
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Prior to 1977, it was impossible for a continuously serving active
duty servicemember to have a prior period of honorable service.”” This
created “an inequity” because “veterans were being denied benefits
based upon an entire period of service which terminated in a discharge
under dishonorable conditions, even though the individuals had
successfully completed the period of service to which they had originally
agreed.”>

In 1977, Congress responded to this apparent injustice by passing
Public Law 95-126. The term “discharge or release” was modified to
include

the satisfactory completion of the period of active
military naval, or air service for which a person was
obligated at the time of entry into such service in the
case of a person who, due to enlistment or reenlistment,
was not awarded a discharge or release from such period
of service at the time of such completion thereof and
who, at such time, would otherwise have been eligible
for the award of a discharge or release under conditions
other than dishonorable.’**

Thus, “the final discharge under dishonorable conditions no longer
constitut[es] a bar to the receipt of veterans benefits based on the prior
period.”* Legislative history confirms that Congress desired to restore
servicemembers who completed their entire obligation “to the position
they would have been in if they had not agreed to extend their active duty
service.”” The revised definition has remained unchanged ever since.*”’

For the practitioner attempting to calculate periods of service for VA
purposes, this statutory definition for “discharge or release” can be as
confusing as it is helpful, as the breadth and manner of its application are

322 H R. REP. No. 95-580, Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861.

323 G.C. 61-91, supra note 305.

324 pub. L. No. 95-126, 91 Stat. 1106, 1108 (codified at 38 U.S.C. § 101(18) (2006)).
The definition of “active military, naval, or air service” is found at 38 U.S.C. § 101(24).
The definitions of “active duty,” “active duty for training,” and “inactive duty for
training” are found at 38 U.S.C. §§ 101(21), (22), and (23) respectively.

325 G.C. 61-91, supra note 305 (citing Pub. L. No. 95-126, 91 Stat. 1106, 1108 (codified
at 38 U.S.C. § 101(18) (2006)).

326 H R. REP. No. 95-580, Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861.

32738 U.S.C. § 101(18) (2006).
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clear only in simpler cases involving first- or second-term enlisted
servicemembers. Interpretive case law is not helpful. In its sole opinion
mentioning this definition, the CAVC states, “...the language is not a
model of clarity.””*® This confusion and lack of binding precedent
necessitates a review of the applicable terminology and VA guidance.

Practitioners must first understand the terms “conditional discharge,”
“constructive unconditional discharge,” and “VA Release from Active
Duty,” as well as the arguably counterintuitive way that VA uses them.
These terms are applicable only for calculations of prior periods of
service for servicemembers with continuous active military, naval, or air
service.

Because enlisted members with no breaks in service due to
reenlistment do not have an actual break in active duty service, current
VA guidance uses the term “conditional discharge” to represent the legal
fiction that an enlisted member has completed a period of honorable
service for VA purposes. The term can be confusing, as the enlisted
member was not actually discharged, and nothing about the process is
conditional. Additionally, the applicable VA regulation and relevant
case law use the term differently than guidance that VA provides to
benefits adjudicators.**’

328 Holmes v. Brown, 10 Vet. App. 38, 41 (1997). The court goes on to interpret the
language as including “members who reenlist before completing their initial period of
service, but who would have been eligible for discharges other than under dishonorable
conditions at the time of the completion of the initial service obligation.” (emphasis in
original). Thus, a servicemember who enlisted for three years, reenlisted after twenty-
one months for a further six years, but was in the middle of an extended AWOL on the
three-year anniversary of his initial enlistment, was not eligible for benefits (and neither
was his spouse) because he could not have been awarded an honorable discharge then.
1d.

**” The M21-1MR states,

38 U.S.C. 101(18) provides that an individual who enlisted or
reenlisted before completion of a period of active service can
establish eligibility to VA benefits if he/she satisfactorily completed
the period of active service for which he/she was obligated at the time
of entry. The satisfactory completion of one contracted period of
service under a new enlistment is considered a conditional discharge.

M21-1MR, supra note 77, at pt. II1, subpart v, ch. 1, § B, para. 9(a) (Feb. 27, 2012).
The controlling regulation, however, uses the term “conditional discharge” to mean

the completely opposite thing. 38 C.F.R. § 3.13 states that a period of service containing
a “conditional discharge” constitutes just “one period of service and entitlement, and VA
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Using current VA guidance, if an enlisted member has satisfactorily
completed “one contracted period of enlistment while serving on a
subsequent contracted period of service under a new enlistment,” VA
will declare that the enlisted member was “conditionally discharged” for
the purposes of creating a period of service for VA benefits purposes.*
However, 38 C.F.R. § 3.13(c)” and case law’’ use the term

benefits “will be determined by the character of the final termination of such period of
active service. . . .” 38 C.F.R. § 3.13(b) (2012). In fact, when interpreting 38 U.S.C. §
101(18)(B), 38 C.F.R. 3.13(c) states, “Despite the fact that no unconditional discharge
may have been issued, a person shall be considered to have been unconditionally
discharged or released from active military, naval, or air service” when the conditions set
forth in 38 U.S.C. 101(18)(B) are met. /d. § 3.13(c) (implementing 38 U.S.C. § 101(18)
(2006)). While this linguistic conflict can create confusion, the term that a practitioner
uses in his or her analysis does not matter so long as the practitioner properly calculates
the prior periods of service.

A review of BVA decisions shows that some BVA decisions have determined that
38 C.F.R. § 3.13 “only pertains to those who served in World War I, World War II, the
Korean conflict, the Vietnam era, or peacetime.” Title Redacted by Agency, 09-19 564,
Bd. Vet. App. 1135786 (Sept. 23, 2011); see also Title Redacted by Agency, 10-00
092A, Bd. Vet. App. 1128922 (Aug. 5, 2011). These BVA decisions find that cases
arising solely during the Persian Gulf War, which started on August 2, 1990, and has
continued through the publication date of this article, are not covered by 38 C.F.R. §
3.13, as the limitations in 38 C.F.R. § 3.13(a) are applicable throughout the entire
provision. A survey of other BVA decisions indicates inconsistency within the BVA and
that such an interpretation is not universal throughout the BVA. See, e.g., Title Redacted
by Agency, 10-34 472, Bd. Vet. App. 1241512 (Dec. 5, 2012) (applying 38 C.F.R. §
3.13(c) to a case involving an initial enlistment date of Sept. 6, 1995); Title Redacted by
Agency, 09-18 888, Bd. Vet. App. 1239559 (Nov. 19, 2012) (applying 38 C.F.R. §
3.13(c) to a case involving multiple enlistment dates after August 2, 1990). Even if 38
C.F.R. § 3.13 is found to be inapplicable to cases after August 2, 1990, the practical
analysis does not change, as 38 C.F.R. § 3.13(c) simply interprets 38 U.S.C. § 101(18).
See infra note 389 (discussing the use of the term “intervening” in the regulation versus
the statute).
39 M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. 9(a) (Feb. 27, 2012).
Case law may also state that the servicemember will receive a “constructive
unconditional discharge,” or words to that effect, labeling the discharge given as the
result of a re-enlistment as the “conditional discharge.” See, e.g., DeSousa v. Brown, 4
Vet. App. 561 (1993). Practitioners must constantly be aware of this confusing use of the
term “conditional discharge” to define two related, yet completely different, things.
3138 C.F.R. § 3.13 states that a period of service containing a “conditional discharge”
constitutes just “one period of service and entitlement,” and VA benefits “will be
determined by the character of the final termination of such period of active service...”
38 C.F.R. § 3.13(b) (2012). In fact, when interpreting 38 U.S.C. § 101(18)(B), 38 C.F.R.
3.13(c) states, “Despite the fact that no unconditional discharge may have been issued, a
person shall be considered to have been unconditionally discharged or released from
active military, naval, or air service” when the conditions set forth in 38 U.S.C.
101(18)(B) are met. 38 C.F.R. § 3.13(c) (2012) (implementing 38 U.S.C. § 101(18)
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“constructive unconditional discharge” to mean the fictional discharge at
the end of the originally-contracted term of enlistment, reserving the
term “conditional discharge” for an actual discharge given solely for
purposes of reenlistment.*>

Thus, if a servicemember enlists for a three-year term, and twenty-
one months into that term he reenlists for six years, then according to the
VA regulation and case law, he was “conditionally discharged” twenty-
one months after his initial enlistment and “constructively
unconditionally discharged” three years after his initial enlistment,
whereas according to VA guidance he was “conditionally discharged”
three years after his initial enlistment.

Using the term “conditional discharge” as it is used in current VA
guidance, the date of the “conditional discharge” is also known as the
VA Release from Active Duty date, or VA RAD.*** This term can also
be misleading, as the enlisted member was not in fact released from
active duty on the VA RAD. Again, this date is a legal fiction created
for delineating periods of service for VA benefits purposes. The VA
RAD represents the last day of the period of service for VA benefits

purposes.>

To determine periods of service for VA purposes when the
servicemember continues serving past his or her original term of service,
the regulatory guidance sets forth three separate requirements that an
enlisted member must meet in these circumstances to earn a prior period
of service.*® First, an enlisted member must complete a period of

(2006)). While this linguistic conflict can create confusion, the term that a practitioner
uses in his or her analysis does not matter so long as the practitioner properly calculates
the prior periods of service.

32 Appellate decisions (including non-precedential BVA and single-judge CAVC
decisions) label the discharge given as the result of a re-enlistment as the “conditional
discharge,” and refers to the fictional discharge at the end of the original enlistment
period a “constructive unconditional discharge,” or words to that effect, See, e.g.,
DeSousa, 4 Vet. App. 561; Title Redacted by Agency, 09-19 564, Bd. Vet. App. 1135786
(Sept. 23, 2011). Practitioners must constantly be aware of this confusing use of the term
“conditional discharge” to define two related, yet completely different, things.

33 M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. 9(a) (Feb. 27, 2012).
33% Using the statutory and case law definition of “conditional discharge,” the VA RAD
would not be the date of the conditional discharge. The conditional discharge would be
the date of the reenlistment, and the VA RAD would be the date of the constructive
“unconditional discharge.” See supra note 329.

335 M21-1MR, supra note 77, at pt. 111, subpart v, ch. 1, § B, para. 9 (Feb. 27, 2012).

336 See 38 C.F.R. § 3.13 (2012).
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obligated service.”’ Second, an intervening enlistment or reenlistment

must be the reason that the enlisted member was not discharged or
released from active service,**® if, that is, he was not so released; if he
was, then the term of service is unambiguous, the DD 214 will show it,
and conditional discharges are not at issue.**” Third, the enlisted member
must have been eligible for a discharge or release under conditions other
than dishonorable at the completion of the period of obligated service.”*’
Breaking down these requirements will assist practitioners to properly
apply them.

a. Completed Period of Active Service

First, the servicemember must have satisfactorily completed “the
period of active military, naval, or air service for which [he or she] was
obligated at the time of entry into such service.”*' Many military
practitioners mistakenly believe that “periods of service” for VA
purposes always match dates of enlistment and reenlistment, which is
often not true.**> This mistake is understandable, as accusers in court-
martial cases must enter the most recent date of enlistment, along with
the term of enlistment, into block 7 of the court-martial charge sheet, DD
Form 458.3% Prior periods of service for VA purposes, however, are not
the same as prior periods of service for military administrative or other
purposes.

When calculating periods of service for VA purposes, the term of the
enlistment commitment determines the term of the obligation that the

37 1d. § 3.13(c)(1).

38 1d.§ 3.13(c)(2).

39 H.R. REP. No. 95-580, at 18, reprinted in 1977 U.S.C.C.A.N. 2844, 2861 (explaining
that 38 U.S.C. § 101(18), which gives the definition of “discharge or release” under
discussion here, was designed to expand the meaning of that term to include cases with
“conditional discharges (2006))).

3938 C.F.R. § 3.13(c)(3) (2012).

34138 U.S.C. § 101(18)(B) (2006); see 38 C.F.R. § 3.13 (2012).

3*2 This assertion is based on MAJ John W. Brooker’s professional experiences as a judge
advocate.

33 U.S. Dep’t of Def., DD Form 458, Charge Sheet (May 2000) [hereinafter DD Form
458]; See MCM, supra note 136, R.C.M. 307 and app. 4.
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servicemember must complete. Reenlistment during that term does not
complete it.***

b. Intervening Enlistment or Reenlistment

Second, the servicemember must have continued active duty service
beyond the prior completed period of active service “due to an
intervening enlistment or reenlistment.””** How broadly the terms
“enlistment or reenlistment” can be defined, however, is not clear. There
is neither legislative history nor case law guidance to indicate how an
“enlistment” differs from a “reenlistment,” and no indication why both
terms were used.**®

Because no binding guidance exists that would expand the definition
of these terms, it is not clear whether any basis for continuing to serve
other than an enlistment or reenlistment will qualify the servicemember
for a prior period of honorable service.”*’ Unfortunately, there can be
confusion even with enlisted member cases, as the VA implementing
regulation does not mirror the statute that it implements.***

By requiring a reenlistment to be “intervening,” 38 C.F.R. §
3.13(c)(2) appears to add an additional element to the statute that it
implements. 38 U.S.C. § 101(18) does not require an “enlistment or
reenlistment” to be intervening. Unfortunately, as will be described
below, this additional element could have significant consequences in a
number of cases.

*** H.R. ReP. No. 95-580, Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861 (describing
the legislative intent behind Pub. L. No. 95-126, 91 Stat. 1106, 1108 (codified at 38
U.S.C. § 101(18) (2006))).

3538 C.E.R. § 3.13(c)(2) (2012).

36 The “Bill purpose” paragraph of the Congressional Budget Office Cost Estimate
indicates that only a reenlistment situation was contemplated. See H.R. REP. No. 95-580,
Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861 (“Eligibility for veterans benefits
would be extended to persons who satisfactorily completed the period of military service
for which they were obligated at the time of entry into service but who reenlisted and
ultimately received less than honorable discharge as a result of conduct occurring after
the initial enlistment period.”).

3*7 Department of Defense Form 4 documents both enlistments and reenlistments. U.S.
Dep’t of Def., Form 4, Enlistment/Reenlistment Document — Armed Forces of the United
States (Oct 2007).

348 38 U.S.C. § 101(18) does not contain the term “intervening”; 38 C.F.R. § 3.13(c)(2)
does.



2012] EVALUATING VA BENEFITS ELIGIBILITY 81

c. Eligible for Discharge or Release Under Conditions Other
Than Dishonorable

Third, the servicemember must have been eligible for a discharge or
release under conditions other than dishonorable at the completion of the
period of obligated service.”*” How hard this is to determine depends on
the facts of each individual case.

Since servicemembers who continue to serve do not receive a
discharge characterization upon reaching a VA RAD,” VA will
determine the characterization of any prior period of service. Pursuant to
38 C.F.R. § 3.12(a), “a discharge under honorable conditions is binding
on the Department of Veterans Affairs as to character of discharge.””!
For cases in which a servicemember does not have a break in service,
however, there will be no actual discharge for a prior period of service,
and therefore no command-determined characterization of discharge.’”
In these cases, VA will determine a constructive discharge
characterization for that period of service based on the facts of each
case.”®®  While VA, and not the command, will make the ultimate
decision on the constructive discharge characterization for a prior period
of service, it appears that the basis for the servicemember’s discharge can
legally bind VA’s decision.

Misconduct that does not, at least in part, form the basis of a
servicemember’s separation should not legally form the basis for VA to
characterize a prior period of service as dishonorable. In other words,
the statutory and regulatory bars that make service “dishonorable” for
VA purposes only apply when the servicemember’s actual discharge or
release was based on one of the listed reasons. For a discharge to be
characterized as dishonorable for VA purposes, a statutory or regulatory
bar to benefits must apply.”>* A statutory bar applies only “where the

3938 C.F.R. § 3.13(c)(3) (2012).

330 See supra notes 334-35. See, e.g., AR 635-5, supra note 321.

33138 C.F.R. § 3.12(a) (2012) (implementing the definition of “veteran” from 38 U.S.C. §
101(2) (20006)).

352 See, e.g., AR 635-5, supra note 321.

33 M21-1MR, supra note 77, at pt. III, subpart v, ch. 1, § B, para. 9a (Feb. 27, 2012)
(“VA has the authority to determine the character of discharge for any type of discharge
that is not binding on it; therefore, VA has the authority to determine the character of
discharge for all periods of service identified in a conditional discharge.”).

334 See infra Parts VIII & IX.
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former service member was discharged or released” under one of the
listed conditions.>

Similarly, a regulatory bar applies only when a “discharge or
release” is because of one of the barred reasons.””® Consequently, if a
particular act of misconduct did not form the basis of the “discharge or
release,” there is neither a statutory nor regulatory basis for VA to
determine that the misconduct was dishonorable, regardless of the
severity or timing of the offense.

Conversely, if the misconduct upon which a separation is based
occurred during a prior period of service, VA must determine if a
statutory or regulatory bar to benefits applies to the prior period of
service.”’ If a bar does apply, VA has the authority to determine that the
prior period of service was not honorable for VA purposes. If VA
determines that the prior period of service is not honorable for VA
purposes, the former servicemember will not be characterized as a
veteran for that period of service, and will generally not be entitled to
VA benefits based solely upon that period of service.**®

3. Under Conditions Other Than Dishonorable

Most of the remainder of this article is devoted to helping
practitioners determine whether or not a discharge will be “other than
dishonorable” for VA purposes. It is also important to remember,
however, who gets to make the decision.

Upon the conclusion of a servicemember’s active military, naval, or
air service, the military will characterize the military service, and will
typically reflect both the characterization of service and reason for
discharge on the DD Form 214  An honorable or general
characterization of discharge is typically binding upon VA.***  When

35338 C.F.R. § 3.12(c) (2012) (implementing 38 U.S.C. § 5303(a) (2006)). See infra Part
VIII (providing an in-depth discussion of the statutory bars to benefits).

3% 38 C.F.R. § 3.12(d) (2012). See infira Part IX (providing an in-depth discussion of the
regulatory bars to benefits).

357 See infra Parts VIII & IX (discussing statutory and regulatory bars).

338 See infra Parts V, VI, and VII (listing some independent bases for VA benefits
eligibility).

3% Supra note 68 and accompanying text.

360 See 38 C.F.R. § 3.12(a) (2012).
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VA has determined that a prior period of service exists because a
conditional discharge or a constructive unconditional discharge exists,
VA will characterize the prior period of honorable service.”®" While this
characterization is arguably a part of the “Active Military, Naval, or Air
Service” variable,*® the result is the same. If VA determines that the
discharge was dishonorable for VA benefits, the servicemember will be
barred from receiving VA benefits.

As is discussed in depth in Parts VIII and IX, VA benefits
adjudicators will apply the statutory bars to benefits found at 38 U.S.C. §
5303(a) and 38 C.F.R. § 3.12(c), as well as the regulatory bars to benefits
found at 38 C.FR. § 3.12(d), to each case*® If the facts and
circumstances do not fit within one of the statutory or regulatory bars,
the period of service will be considered honorable for VA purposes. If
one of the bars to benefits applies, the service will be considered
dishonorable for VA purposes. Even if the service is characterized as
dishonorable for VA purposes, so long as a statutory bar does not apply
and the servicemember was not separated because of an approved
punitive discharge adjudged at a court-martial, the former
servicemember will not be precluded by reason of the discharge
characterization from receiving VA health care for service-connected
disabilities.”*

B. Cases Without Definitive Guidance on Prior Periods of
Honorable Service

1. Indefinite Service Commitments

Neither VA nor the appellate courts have definitively said whether
servicemembers who have served for a continuous period of service with
an indefinite commitment can have prior periods of honorable service.
Because both commissioned officers and enlisted members can serve for

31 Supra note 350-58 and accompanying text.

382 See infra pts. VIII, IX.

3%3 The charts, tables, and other visual aids found in Appendix F provides a helpful tool
when analyzing the applicability of the various bars to VA benefits. /nfia app. F.

364 See 38 U.S.C. § 5303(a) (2006); 38 C.F.R. § 3.12(c) (2012); Id. § 3.12(d) (2012); Pub.
L. No. 95-126 (1977).



84 MILITARY LAW REVIEW [Vol. 214

indefinite periods,’® this lack of definitive guidance can make benefits
eligibility estimates difficult in a large number of cases.

a. Commissioned Officers

Regular Army commissioned officers often serve their entire careers
on indefinite commitments without a single break in service.”®® The
complete lack of guidance on a commissioned officer’s eligibility for a
conditional discharge leaves practitioners with no choice but to advise
commanders and clients that an officer’s type and characterization of
discharge may control the entire period of the service for which the
servicemember served under an indefinite commitment.

The void of guidance for officer cases is particularly confusing given
the congressional intent behind Public Law 95-126, which was to put
individuals who agreed to extend their service in “the position they
would have been in if they had not agreed to extend their active duty
service.”®® Officers must complete statutory and regulatory active duty
service obligations [ADSOs], conceptually similar to terms of
enlistment.*®  If Congress truly wanted to “treat the honorable
completion of the obligated service as though it has resulted in a full
discharge or release,””" the lack of attention to officer cases, as well as
the general nature of the language in the controlling statute, is striking.

Much of the language included in the statutory definition of
“discharge or release” is broad enough that one could argue that
Congress meant for officers to be covered.””’ The term “completion of
the period of active military, naval, or air service for which a person was

3%5 See, e.g., U.S. DEP’T OF ARMY, REG. 600-8-24, OFFICER TRANSFERS AND DISCHARGES
(12 Apr. 2006) (RAR, 13 Sept. 2011) (describing officer separations); U.S. DEP’T OF
ARMY, REG. 601-280, ARMY RETENTION PROGRAM para. 3-16 (31 Jan. 2006) [hereinafter
AR 601-280].

366 See, e.g., U.S. DEP’T OF ARMY, REG. 601-100, APPOINTMENT OF COMMISSIONED AND
WARRANT OFFICERS IN THE REGULAR ARMY para. 2-3 (21 Nov. 2006).

37 pub. L. No. 95-126, 91 Stat. 1106, 1108 (codified at 38 U.S.C. § 101(18) (2006)).

3% H R. REP. NO. 95-580, Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861.

3% See, e.g., U.S. DEP'T OF ARMY, REG. 350-100, OFFICER ACTIVE DUTY SERVICE
OBLIGATIONS (8 Aug. 2007) (RAR 10 Aug. 2009).

370 G.C. 61-91, supra note 305 (citing Pub. L. No. 95-126, 91 Stat. 1106, 1108 (codified
at 38 U.S.C. § 101(18) (2006)).

3138 U.S.C. § 101(18) (2006).
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obligated at the time of entry into such service™’* could cover both an

officer’s active duty service obligation as well as an enlistment. The
term “person’ appears to refer to any servicemember, not just an enlisted
member. At the end of an ADSO, an officer is arguably “eligible for the
award of a discharge or release under conditions other than
dishonorable.”"

However, a servicemember who stays on active duty can be
considered “discharged or released” for VA purposes only if his
continued service is “due to enlistment or reenlistment.””’*  Since
officers do not enlist or re-enlist, it appears that an officer serving
continuously on an indefinite commitment will only have one period of
service, even if it lasts several decades.’”

Accordingly, unless that officer has an actual break in service, the
nature, type, and characterization of an officer’s discharge could be
dispositive for that officer’s entire period of service.”’® This reality can

324
33 Id. Unlike enlisted members serving a defined enlistment period, commissioned
officers must request to resign from the military or be released from active duty. See,
e.g., AR 600-8-24, supra note 365 (describing officer separations). While such a request
could be denied, they typically are granted unless an officer has not fulfilled an active
duty service obligation, has committed misconduct, or other circumstances requiring
denial of the request exist. If a commissioned officer’s proper request for an unqualified
resignation or release from active duty is denied, the same arguments as found in the
stop-loss situation would apply. See infra Part V.B.3.

374 See 38 U.S.C. 101(18) (2006).

375 The regulation largely mirrors the statute. The controlling regulatory provision states,

Despite the fact that no unconditional discharge may have been
issued, a person shall be considered to have been unconditionally
discharged or released from active military, naval or air service when
the following conditions are met:

(1) The person served in the active military, naval or air service
for the period of time the person was obligated to serve at the time of
entry into service;

(2) The person was not discharged or released from such service
at the time of completing that period of obligation due to an
intervening enlistment or reenlistment; and

(3) The person would have been eligible for a discharge or
release under conditions other than dishonorable at that time except
for the intervening enlistment or reenlistment.

38 C.F.R. § 3.13 (2012).
376 Some potential exceptions, however, include military sexual trauma, insanity, and
compelling circumstances. See infra Parts VI, VI, and VILE.2. A subsequent discharge



86 MILITARY LAW REVIEW [Vol. 214

lead to draconian and counterintuitive consequences, particularly for
officers separated for offenses that trigger a statutory bar to benefits.*”’

b. Indefinite Enlistment Contracts

Officers are not the only servicemembers who serve without a
defined period of contracted service. Many Army noncommissioned
officers serve on indefinite reenlistment contracts.””® In 1996, Congress
authorized the service secretaries to accept indefinite enlistments for
servicemembers with at least 10 years of service.””” Only the Army has
implemented this program, and has since required “[a]ll [Regular Army]
enlisted soldiers with over 10 years active federal service... to reenlist
for an indefinite term unless otherwise exempted....”*™

The nature of indefinite reenlistments creates the distinct possibility
that the entire term of indefinite reenlistment will be one period of
service for VA purposes.  While there is no question that a
servicemember on an indefinite reenlistment contract will satisfy the
active military service variable, indefinite reenlistments do not carry an
active duty service obligation. As such, there is no defined term of
active military, naval, or air service to which the servicemember is
obligated. An indefinite enlistment contract will likely be the last
enlistment contract a servicemember ever signs.’®' Accordingly, the
servicemember’s active service will not be continued because of
enlistment or reenlistment.

upgrading or military records correction by a service Board for Corrections of Military
Records could also result in VA benefit eligibility. See U.S. Dep’t of Def., Boards for
Correction of Military Records, DoD Knowledge Base, https:/kb.defense.gov/app/
answers/detail/a_id/386/~/boards-for-correction-of-military-records (last visited Mar. 8,
2013).

377 For a description of the statutory bars to VA benefits, see infia Part VIII.

378 AR 601-280, supra note 365, para. 3-16. For a study on the effectiveness of the
indefinite reenlistment program, see LAURA MILLER ET AL, RAND CORPORATION
INDEFINITE REENLISTMENT AND NONCOMMISSIONED OFFICERS (2007).

37910 U.S.C.A. § 505(d)(3)(B) (2008).

380 AR 601-280, supra note 365, para. 3-16a (“[Regular Army] soldiers in the rank of
SSG-CSM who are eligible for reenlistment IAW Chapter 3, this regulation, to include
those with approved waivers, and have at least 10 or more years [Active Federal Service]
on the date of discharge will be required to reenlist for an unspecified period of time.”).
381 See, e.g., Capt. Addie Snay, The Last Swearing In: 13-Year Veteran Re-enlists Indef-
initely, FT. HOOD SENTINEL, Mar. 22, 2012, available at http://www.forthoodsentinel.
com/story.php?id=8756.C.
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The likely result is that any period of service from the date after the
last VA RAD following the indefinite reenlistment until the date of
separation or retirement will be considered one period of service for VA
purposes.  Considering that soldiers can enter into an indefinite
reenlistment contract at the 10-year mark of active federal service, a
career noncommissioned officer’s (NCO’s) last term of service for VA
purposes could last 20 or more years. Defense counsel representing
senior NCOs must remember this fact, particularly for senior NCOs who
have incurred disabilities in the latter stages of their military careers.

2. Enlistment Extensions

There is no definitive guidance for how to treat enlistment
extensions.*® In one case, the BVA referred to an “extension” as having
a different characterization of service than the initial enlistment,*®
suggesting that a period of extension may be found to be a separate and
distinct period of service. In other words, the BVA may treat an
extension as an “intervening enlistment or reenlistment.” While this
BVA decision is logical and understandable, it is neither binding nor
dispositive.”™® Unfortunately, there are many more situations for which a
lack of guidance can create uncertainty and doubt.

3. Stop-Loss

During recent conflicts, thousands of servicemembers have been
involuntarily extended beyond an enlistment obligation by a policy
commonly known as “stop-loss.””®  Because servicemembers who
commit misconduct during a stop-loss extension remain subject to UCMJ

2 Enlistment extensions are different than reenlistments. Whereas the term of an
reenlistment typically begins on the date of reenlistment, “the actual effective date of [an]
extension[] is the date following the soldier’s current ETS.” AR. 601-280, supra note
365, para. 4-7.

383 Title Redacted by Agency, 09-03 534A, Bd. Vet. App. 1216451 (May 8, 2012).

34 See supra note 114 and accompanying discussion (explaining limitation on the
precedential value of appellate cases within VA).

8 See 10 U.S.C. § 12305(a) (2006) (describing Presidential authority to suspend
separation laws). See also Thom Shanker, ‘Stop-Loss’ Will All But End By 2011, Gates
Says, N.Y. TIMES, Mar. 18, 2009, available at http://www.nytimes.com/2009/03/19/
washington/19gates.html (“Some 120,000 soldiers have been affected by stop-loss in its
various forms since 2001, . . . a practice that [Secretary of Defense Robert M.] Gates said
had amounted to ‘breaking faith’ with those in uniform.”).
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jurisdiction,”™ it is possible for such servicemembers to receive a
characterization or type of discharge that is dishonorable for VA
purposes.  Considering such servicemembers have already likely
satisfied the minimum active duty service requirement,”® and have
already completed an entire contracted term of service,” one can make a
strong argument that a period of service should be complete upon
reaching the ETS date.

Because a stop-loss’d servicemember’s service beyond the
completed period of active service is not explicitly predicated upon an
“intervening enlistment or reenlistment,” however, it is not clear whether
serving past the Expiration Term of Service (ETS) date, in and of itself,
will result in a prior period of honorable service ending at the ETS
date.”™ Whether the stop-loss clause in the original enlistment contract
will be considered an “intervening enlistment or reenlistment” is not
settled. The lack of guidance indicates that a stop-loss’d servicemember
may need to complete the period of extended service in addition to the
satisfactorily completed period of active service.

Because paragraph 10 of the standard enlistment contract explicitly
contemplates the stop-loss situation, a logical argument can be made that
stop-loss’d soldiers have not completed the contracted period of service.
An equally compelling argument is that the stop-loss is the requisite
“enlistment” that prevented actual discharge, and so satisfies the
requirements of 38 U.S.C. § 101(18)(B). Absent definitive guidance,
VA could go either way in any given case.

386 See UCMI art. 2 (2012).

387 See supra Part IV.A.

388 public Law 95-126 was passed with the specific intent of preserving VA benefits for
those who completed their initial term of service. See notes 324-25 and accompanying
text.

3% By requiring an enlistment to be “intervening,” 38 C.F.R. § 3.13(c)(2) appears to add
an additional element to the statute that it implements. 38 U.S.C. § 101(18) does not
require an “enlistment or reenlistment” to be intervening. Because paragraph 10 of the
standard enlistment contract explicitly contemplates the stop-loss situation, a logical
argument can be made that Soldiers serving past their enlistment contract because of
stop-loss have not completed the contracted period of service. An equally compelling
argument is that the stop-loss clause in the initial enlistment contract satisfies the
requirements of 38 U.S.C. § 101(18)(B), as the stop-loss clause would be the requisite
“enlistment” that prevented the awarding of the discharge or release from active military,
naval or air service. See 38 U.S.C. § 101(18) (2006); 38 C.F.R. § 3.13(c)(2) (2012);
supra Part V.2.B.
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4. Extension Past ETS for Medical Reasons

Servicemembers may also be voluntarily extended beyond their ETS
dates®® or terms of active service’' for medical care or hospitalization.
Many are extended to complete processing in the Disability Evaluation
System.”> As is the case with those extended for stop-loss, such
servicemembers have already likely satisfied the minimum active duty
service requirement,””” and have already completed an entire contracted
term of service.® Nonetheless, the question of whether an extension is
an “intervening enlistment or reenlistment” remains open. Unlike many
servicemembers extended by stop-loss, however, servicemembers
extended because of a service-connected medical condition likely will
have a compensable service-connected disability. If that disability is
PTSD, TBI, or another mental health condition, misconduct related to
that condition is a distinct possibility.®®  Additionally, misconduct
during the active duty extension is foreseeable, as the combination of
treatment and medical evaluation can take months, if not years.”
Because the extension is for medical reasons, and extensions are only
possible if the disability is not due to the servicemember’s own
misconduct, most disability-based extensions will be for what will likely
be service-connected disabilities that are compensable upon the
servicemember’s discharge. Accordingly, the determination of whether
or not a prior period of honorable service was completed at the original
ETS date can be critically important.

3010 U.S.C. § 507(a) (2006) (“An enlisted member of an armed force on active duty
whose term of enlistment expires while he is suffering from disease or injury incident to
service and not due to his misconduct, and who needs medical care or hospitalization,
may be retained on active duty, with his consent, until he recovers to the extent that he is
able to meet the physical requirements for reenlistment, or it is determined that recovery
to that extent is impossible.”); see, e.g., AR 635-200, supra note 137, para. 1-24.

¥ U.S. DEP’T OF DEF., INSTR. 1241.2, RESERVE COMPONENT INCAPACITATION SYSTEM
MANAGEMENT (30 May 2001) [hereinafter DoDI 1241.2] (explains authority to
“[p]rovide medical and dental care to Reserve component members for an injury, illness,
or disease incurred or aggravated in the line of duty....”).

32 See, e.g., AR 635-200, supra note 137, para. 1-24(a)(2); DoDI 1241.2, supra note 391.
3% See supra Part IV.A.

3% Public Law 95-126 was passed with the specific intent of preserving VA benefits for
those who completed their initial term of service. See footnote 324 and accompanying
text.

395 See infra app. 1.

3% Patricia Kime, New Disability System Fails to Speed Claims, Average Case Now
Drags on For More Than a Year, ARMY TIMES, Oct. 1, 2012, available at
http://www.armytimes.com/prime/2012/10/PRIME-military-new-disability-system-fails-
to-speed-claims-100112w/. See infia app. 1.



90 MILITARY LAW REVIEW [Vol. 214

Unfortunately, because a disability-based extension of service is not
predicated upon an “intervening enlistment or reenlistment,” it is not
clear whether a medical extension past the ETS date, in and of itself, will
result in a prior period of honorable service ending at the ETS date. The
lack of contrary guidance indicates that a servicemember who is
extended pursuant to a disability may have to complete the period of
extended service in addition to the satisfactorily completed period of
active service.

C. The Exception: Treason and Subversive Activities

The only exception to the general rule that entitles former
servicemembers to VA benefits based on a prior period of honorable
service is if the case involves “a “subversive activity.”*”’ Those who are
convicted of what 38 U.S.C. § 6105 defines as a “subversive activity”
“shall, from and after the date of the commission of such offense, have
no right to gratuitous benefits (including the right to burial in a national
cemetery) under laws administered by the Secretary based on periods of
military, naval, or air service, commencing before the date of the
commission....”””®  More simply, a servicemember convicted and
punitively discharged for of one of the offenses listed in Figure 2 appears
to be precluded from receiving all gratuitous VA benefits, even if a prior
period of honorable service exists.*”

Practitioners with cases involving one of the offenses below should
research all applicable laws and regulations pertaining to the impact that
the charge will have on VA benefits.

37 38 U.S.C. § 6105 (2006). For cases involving similar offenses that occurred on or
before September 1, 1959, see id. §§ 6103—-6104.

3% Id. § 6105. Family members of individuals convicted of offenses listed in 38 U.S.C. §
6105(b) are not entitled to VA benefits based upon the convicted servicemember’s
military service. See id. § 6105(b). For a good discussion of the legislative history of
this provision and the case law up until 1991, see G.C. 61-91, supra note 305.

399 See 38 U.S.C. §§ 6105(c) (2006). It is not explicitly clear whether a servicemember
who is convicted of an offense listed in 38 U.S.C. § 6105(c), but is not discharged as a
result of such an offense, will be precluded from such VA benefits. This article does not
address such a highly unlikely occurrence. Practitioners who confront such a case must
conduct additional independent research.
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Statute

10 U.S.C. § 894

10 U.S.C. § 904

10 U.S.C. § 904

Statute

18 U.S.C.
§175

18 U.S.C.
§ 229

18 U.S.C.
§ 792

18 U.S.C.
§ 793

18 U.S.C.
§ 794

18 U.S.C.
§ 798

UCMJ Article
UCM], art. 94
UCMJ, art. 104
UCMJ, art. 106
Nature of Statute
Offense
Prohibitions 18 U.S.C.
with Respect  § 2384
to Biological
Weapons
Chemical 18 U.S.C.
Weapons § 2385
Prohibitions
Harboring 18 U.S.C.
and § 2387
Concealing
Persons
Gathering, 18 U.S.C.
Transmitting  § 2388
or Losing
Information
Gatheringor 18 U.S.C.
Delivering § 2389
Information
to Aid
Foreign
Government
Disclosure 18 U.S.C.
of Classified  § 2390

Name of Offense

Mutiny or Sedition

Aiding the Enemy

Spies

Nature of
Offense

Seditious
Conspiracy

Advocating
Overthrow of
Government

Activities
Affecting
Armed Forces
Generally

Activities
Affecting
Armed Forces
During War

Recruiting for
Service Against
United States

Enlistment to
Serve Against

91
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Information United States
18 U.S.C. Prohibited 18 U.S.C. Sabotage
§ 831 Transactions  ch. 105
Involving
Nuclear
Materials
18 U.S.C. Genocide 42 U.S.C. Atomic
§ 1091 § 2272 Weapons
18 U.S.C. Mass 42 US.C. Construction of
§ 2232a Destruction § 2273 Supply of
Components
18 U.S.C. International 42 U.S.C. Communication
§ 2232b Terrorism § 2274 of Restricted
Data
18 U.S.C. Treason 42 U.S.C. Receipt of
§ 2381 § 2275 Restricted Data
18 U.S.C. Misprision 42 U.S.C. Tampering
§ 2382 of Treason § 2276 With Restricted
Data
18 U.S.C. Rebellion or
§ 2383 Insurrection

Fig. 2. List of Subversive Activities

D. How VA Calculates Prior Periods of Honorable Service for
Consecutive Enlistments

In some cases, calculating prior periods of honorable service is
relatively simple and uncontroversial. In others, commanders, judge
advocates, and clients will be forced to make decisions without a
confident assessment of whether VA will find a prior period of honorable
service. Practitioners must understand both the VA’s current formal
guidance on the subject and other reasonable interpretations of the law
that may be implemented at the BVA level.
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If a servicemember is on a second consecutive term of enlistment,
calculating the prior period of honorable service is not difficult. If a
servicemember is in his or her third or subsequent consecutive term of
enlistment, however, there are two possible interpretations of the
controlling statutory and regulatory guidance.*”

1. Servicemembers on a Second Consecutive Enlistment Contract

The controlling statute and regulation directly address this situation.
Stated simply, the first period of honorable service for VA purposes will
be the actual term of active military, naval, or air service to which the
servicemember committed upon the initial enlistment (that is, his first
enlistment ever or his first enlistment after a break in service of at least
one day). An intervening reenlistment does not end the first period of
service for VA purposes.’”’ As described above, the first period of
honorable service ends on the VA RAD, not on the date of reenlistment.

2. Servicemembers on a Third or Subsequent Consecutive
Enlistment Contract

The controlling statutes, however, do not appear to contemplate
servicemembers serving on a third or subsequent enlistment. A colorable
argument could be made that only the initial enlistment contract can form
a prior period of honorable service for VA purposes. Both 38 U.S.C. §
101(18)(B) and 38 C.F.R. § 3.13(c), use the term “at the time of entry”
into active military, naval, or air service to describe the term of service
that could possibly be considered an independent period of service for
VA purposes.’” Because a servicemember on a third or subsequent
enlistment had entered military service upon the initial enlistment,
determining that more than one prior period of honorable service can
exist is contingent upon interpreting the term “entry” as encompassing
both initial and subsequent enlistments. Current VA guidance, as well as

40 Appendix C provides practitioners with quick-reference charts to assist in calculating
prior periods of honorable service. See infra app. C. Appendix C-1 assists practitioners
in determining if a servicemember has earned a prior period of honorable service, while
Appendix C-2 assists practitioners in calculating the dates of the prior periods of
honorable service. See infra apps. C-1, C-2.

40138 U.S.C. § 101(18) (2006) (defining “discharge or release” as it relates to 38 U.S.C. §
101(2)); 38 C.F.R. § 3.13(c) (2012).

40238 U.S.C. § 101(18)(B) (2006); 38 C.F.R. § 3.13(c) (2012).
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one non-precedential CAVC decision, is based upon such an
interpretation.’” Because the controlling statute and regulation do not
directly address the situation of a third enlistment period, VA has
promulgated guidance that may seem counterintuitive to some military
justice practitioners.

a. Current VA Guidance

Current VA guidance, found largely in the M21-IMR, instructs VA
claims examiners to run each term of obligation consecutively, with no
period running concurrently.*” In other words, when determining
periods of service for VA purposes, each term of enlistment commitment
is added one after the other, thereby making the actual dates of
reenlistment meaningless in any calculation of periods of service for VA
purposes. The only information from any reenlistment contract that
matters is the specific term for which the servicemember obligated
himself or herself.

This method of calculating prior periods of honorable service does
not harmonize with the apparent intent behind 38 U.S.C. § 101(18).
Congress intended to restore servicemembers who had properly
completed their entire obligation “to the position they would have been
in if they had not agreed to extend their active duty service.”** The term
of obligation for most reenlistment contracts, as opposed to enlistment
extensions, begins on the day of reenlistment.*” As such, a
servicemember is eligible for unconditional release from active duty after
serving the term of commitment, starting from the date of reenlistment.
Accordingly, by strictly running enlistment commitments consecutively,
with no regard to reenlistment dates, VA is effectively requiring a
servicemember with continuing service to serve beyond the “time of such
completion” of the second or subsequent enlistment contract to complete
the second or subsequent period of service for VA purposes.*”’

403 M21-1MR, supra note 77, pt. III, subpart v, ch. 1, § B (Feb. 27, 2012); Maxwell v.
West, 17 Vet. App. 340 (table) (Feb. 28, 2000) (unpublished decision) (finding more than
one prior period of honorable service).

404 M21-1MR, supra note 77, pt. 11, subpart v, ch. 1, § B, para. 9 (Feb. 27, 2012).

% H.R. REP. NO. 95-580, Pub. L. No. 95-126, 1977 U.S.C.C.A.N. 2844, 2861.

4% See, e.g., AR 601-280, supra note 365, para. 3-16.

47 Both 38 U.S.C. § 101(18) and 38 C.F.R. § 3.13(c)(2) appear to contemplate a
constructive unconditional discharge upon the completion of the obligated period of
service. See 38 U.S.C. § 101(18) (2006); 38 C.F.R. § 3.13(c)(2) (2012).
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Because this guidance appears inconsistent with congressional intent,
commanders and judge advocates should follow any developments in
this area of the law. Until then, however, advice to a client must include
all reasonable and plausible interpretations of how prior periods of
honorable service may be calculated.

b. A Broader Interpretation

While there is no specific guidance on point, there exists a second
interpretation of how to calculate a second or subsequent period of
service for VA purposes. Congressional intent would be satisfied if a
subsequent period of honorable service for VA purposes were to begin
upon the date of reenlistment, rather than upon the day after the previous
VA RAD. In other words, this method allows for concurrent running of
periods of service for VA purposes. Under this interpretation, a
reenlistment will start the clock on a subsequent period of service for VA
purposes, even if the prior period of service has not yet been completed
because a servicemember has not served the complete term to which he
or she committed in the prior enlistment or reenlistment.

This method is consistent with both statutory and regulatory
guidance. Starting terms of VA service at the same time as terms of
military service allows for a consistent, understandable application of
statutory and regulatory guidance. Unlike the current VA guidance, this
method does not require servicemembers to serve beyond the term of
their obligation to complete a subsequent period of service for VA
purposes. An applied example will demonstrate the difference between
the two interpretations.

3. Prior Periods of Honorable Service—Applied Example*®™

Staff Sergeant (SSG) Timothy Jones, U.S. Army, initially enlisted
for four years of active duty. He first entered active military service on
December 29, 2000. On April 4, 2004, approximately three years and
three months after his initial enlistment, SSG Jones reenlisted for a term

% The dates used in this applied example were derived, in part, from the example
provided in the M21-1MR. See M21-1MR, supra note 77, at pt. 111, subpart v, ch. 1, § B,
para. 9 (Feb. 27, 2012).
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of six years. On October 31, 2008, SSG Jones reenlisted for another
term of six years.

SSG Jones’s first period of service for VA benefits ended on
December 28, 2004. It did not end on April 4, 2004, the date of his
reenlistment.  Accordingly, if SSG Jones were to have committed
misconduct at any time on or prior to December 28, 2004 that resulted in
a type or characterization of discharge that precludes him from receipt of
VA benefits, he would be ineligible for those VA benefits, as he would
still have been on his first period of service for VA purposes at the time
of the misconduct. If, however, the misconduct upon which the
separation precluding VA benefits was based occurred on or after
December 29, 2004, SSG Jones would be eligible for any benefits earned
resulting from his first period of honorable service from December 29,
2000, through December 28, 20044

Assume, however, that SSG Jones went AWOL on May 1, 2010 for
a continuous period of 180 days. He returned to his unit on October 28,
2010. Using the current VA guidance, SSG Jones’s sole period of
honorable service would be from December 29, 2000, to December 28,
2004: the date of his initial enlistment plus the four-year initial
commitment. Despite the fact that SSG Jones successfully completed his
second enlistment commitment prior to going AWOL, and would have
been eligible for an unconditional discharge on April 3, 2010, current
VA guidance states that his second period of service for VA purposes
doesn’t end until December 27, 2010, six years following the expiration
of his first period of service for VA purposes. Using current VA
guidance, SSG Jones would have to serve honorably for over eight
months past his obligated term of service to qualify for a second period
of service for VA purposes.

Using the broader interpretation, SSG Jones’s second period of
service would have started on April 4, 2004, the date of his reenlistment.
From April 4, 2004, through December 28, 2004, SSG Jones’s service on
his first and second periods of service for VA purposes would have been
running concurrently. If he would have been separated under conditions
dishonorable for VA purposes prior to December 28, 2004, he still would
not have completed a prior period of honorable service, as his first period
of service would have been incomplete. Commencing the second period

499 See supra Part V.D.1; infra Fig.3 (providing a graphic illustration of SSG Jones’s
periods of service).
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of service for VA purposes at the same time as the Army commitment
would only allow for the proper application of the elements found in both
38 U.S.C. § 101(18) and 38 C.F.R. § 3.13(c).

Assuming that SSG Jones went AWOL on May 1, 2012, instead of
on May 1, 2010, SSG Jones would have two prior periods of honorable
service. Using the current VA guidance, the second period of honorable
service would have ended on December 27, 2010. Using the broader
method, the second period of honorable service would have ended on
April 3, 2010. Current VA guidance would start the third period of
service on December 28, 2010, while the broader method would have
started the third period on October 31, 2008, the date of the third
reenlistment. Accordingly, using current VA guidance, the third period
of service would end on December 26, 2016, whereas using the broader
method, the third period of service would end on October 30, 2014.

Commanders, judge advocates, and VA benefits adjudicators must
therefore closely analyze the medical evidence surrounding any
disabilities. Eligibility for disability-related VA benefits is typically
dependent upon the disability being incurred or aggravated during a
period of honorable service.*'" If a disability is entirely attributable to a
period of service that is dishonorable for VA purposes, the former
servicemember may be ineligible for disability-related VA benefits. One
last hypothetical with SSG Jones will illustrate this point.

Assume SSG Jones has no prior misconduct upon deployment to
Afghanistan on January 10, 2011. SSG Jones redeploys on January 8,
2012. SSG Jones’s deployment was like many; during his deployment,
he experienced many traumatic, combat-related events, such as IEDs,
rocket attacks, and human casualties. Shortly after redeployment, SSG
Jones was diagnosed with PTSD, with the stressors identified as his
deployment experiences. On February 14, 2012, SSG Jones went
AWOL for a period of 243 continuous days, returning to his unit on
October 14, 2012. In this example, regardless of which method of
calculating prior periods of service for VA purposes is used, SSG Jones
risks losing eligibility for VA health care for his service-connected
PTSD, as his disability was incurred during what may be a dishonorable
period of service for VA purposes.*"

410 Supra Parts 11, T11.
41 See infra Parts VII and IX (discussing the statutory and regulatory bars to VA
benefits).
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Figure 3 visually depicts the potential periods of service for VA
purposes using both the current VA guidance and the broader method.

Enlistment/ Enlistment VA RAD: VA RAD:

Reenlistment Contract Current VA Broader

Date Guidance Method

December 29, 4 years December 28, December 28,

2000 2004 2004

April 4, 2004 6 years December 27, April 3, 2010
2010

October 31, 2008 6 years December 26, October 30,
2016 2014

Fig. 3. Chart Depicting Differing Methods to Calculate VA RAD
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VL Independent Basis for VA Benefits Eligibility: Military Sexual
Trauma

A. Background

According to former Secretary of Defense Leon Panetta and
Chairman of the Joint Chiefs of Staff Martin E. Dempsey, sexual assault
within the military is “a serious problem that needs to be addressed.”*'?
In justifying a “zero tolerance” policy against sexual assault, military
leadership states that sexual assault “is an affront to the basic American
values we defend, and may degrade military readiness, subvert strategic
goodwill, and forever change the lives of victims and their families.”*"
Unfortunately, the manner in which sexual assault impacts its victims
leads to difficulty in understanding the scope of the crime.

Multiple studies confirm that sexual assault is “a crime that is
significantly underreported, both within and outside of the Military
Services.”'* It is estimated that in Fiscal Year 2010, 19,000
servicemembers were victims of sexual assault.*” DoD estimates that
only approximately 14 percent of servicemember victims of sexual
assault reported the crime.*'® VA studies and screenings also indicate the
depth and breadth of sexual assault within the military. A recent VA
study indicates “[a]bout half of women sent to Iraq or Afghanistan report
being sexually harassed, and nearly one in four says she was sexually
assaulted. . . .”*"7 In addition, VA screenings demonstrate that one out of
five female veterans enrolled in the Veterans Health Administration
responded “yes” when screened for Military Sexual Trauma, or MST.*®

42 1isa Daniel, Panetta, Dempsey Announce Initiatives to Stop Sexual Assault,
AMERICAN FORCES PRESS SERVICE, Apr. 16, 2012, available at http://www.defense.gov/
news/newsarticle.aspx?id=67954.

43 US. DEP’T OF DEF., DEPARTMENT OF DEFENSE ANNUAL REPORT ON SEXUAL ASSAULT
IN THE MILITARY, FISCAL YEAR 2011, at 1 (Apr. 2012).

414 Id.

415 14 at 28.

416 Id.

47 Gregg Zoroya, Study: Sex Assault More Common Than DoD Says, USA ToDAY (Dec.
27, 2012), available at http://www.marinecorpstimes.com/news/2012/12/gannett-va-
study-says-sex-assault-more-common-than-pentagon-reports-122712/.

418 J.S. DEP’T OF VETERANS AFFAIRS, OFFICE OF INSPECTOR GENERAL, HEALTHCARE
INSPECTION, INPATIENT AND RESIDENTIAL PROGRAMS FOR FEMALE VETERANS WITH
MENTAL HEALTH CONDITIONS RELATED TO MILITARY SEXUAL TRAUMA, at i (Dec. 5,
2012). For a definition of MST, see infra notes 425-26 and accompanying text.
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Servicemember victims of sexual assault have cited numerous
reasons for not reporting sexual assault to the chain of command. These
reasons include, “(1) the belief that nothing would be done; (2) fear of
ostracism, harassment, or ridicule by peers; and (3) the belief that their
peers would gossip about the incident.”*'* In addition, many sexual
assault victims “commented that they would not report a sexual assault
because of concern about being disciplined for collateral misconduct.”**°

Congress and VA have studied the issue of military sexual trauma
(MST) for over two decades.*”' In 1992, Congress authorized VA to
provide counseling and treatment to female veteran victims of MST.*?
In 1994, male veteran victims of MST were included.*® In 2010, VHA
Directive 2010-033 expanded the program to provide “counseling, care,
and services to Veterans and certain other Servicemembers who may not
have Veterans status, but who experienced sexual trauma while serving
on active duty or active duty for training.”*** In other words, all victims
of MST are now potentially eligible for VA counseling, care, and
services.

B. Current VA Policy

VA’s provision of counseling and treatment for sexual trauma
victims is pursuant to a unique statute that is interpreted broadly. Title
38 U.S.C. § 1720D(a)(1) serves the dual purpose of outlining the scope
of the program and defining MST. It reads

The Secretary shall operate a program under which the
Secretary provides counseling an appropriate care and
services to veterans who the Secretary determines

49 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-08-1013T, MILITARY PERSONNEL:
PRELIMINARY OBSERVATIONS ON DOD’S AND THE COAST GUARD’S SEXUAL ASSAULT
EISEVENTION AND RESPONSE PROGRAMS 14 (2008).

1d.
2! For a more in-depth history of how VA has provided treatment for sexual assault
victims, see Brianne Ogilvie & Emily Tamlyn, Coming Full Circle: How VBA Can
Complement Recent Changes in DoD and VHA Policy Regarding Military Sexual
Trauma, 4 VET. L. REV. 1, 15-7 (2012).
422 pyb. L. No. 102-585, § 102, 106 Stat. 4943, 4945-6 (codified at 38 U.S.C. § 1720D).
423 pyb. L. No. 103-452, § 101, 108 Stat. 4783, 4783-84 (codified at 38 U.S.C. § 1712
and 38 U.S.C. § 1720D).
424 U.S. DEP’T OF VET. AFFAIRS, VHA DIR. 2010-033, MILITARY SEXUAL TRAUMA (MST)
PROGRAMMING para. 2a (July 14, 2010) [hereinafter VHA DIR. 2010-033].
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require such counseling and care and services to
overcome psychological trauma, which in the judgment
of a mental health professional employed by the
Department, resulted from a physical assault of a sexual
nature, battery of a sexual nature, or sexual harassment
which occurred while the veteran was serving on active
duty or active duty for training.**’

Sexual harassment is defined as “repeated, unsolicited verbal or physical
contact of a sexual nature which is threatening in character.”**°

Importantly, VA interprets this statute very broadly. As stated in
VHA Directive 2010-033, “It is VHA policy to provide Veterans and
eligible individuals who report having experienced MST with free care
for all physical and mental health conditions determined by their VA
provider to be related to the experiences of MST.”**’ Understanding the
terms within this policy is necessary to understand its wide scope.

The term “eligible individuals” makes this directive unique, as it
creates one of the few situations for which VA benefit eligibility may not
hinge on veteran status.*”® Despite the statutory authorization containing
the term “veteran,” VA has implemented the statute more broadly.

For purposes of this Directive, “eligible individual”
means someone without Veteran status who experienced
sexual trauma as described in subparagraph 2a while on
active duty or active duty for training. Because
eligibility accrues as a result of events incurred in
service and is not dependent on length of service some
individuals may be eligible for MST-related care even if
they do not have Veteran status.**’

The policy also states,

Veterans and eligible individuals who report experiences
of MST, but who are deemed ineligible for other VA

42538 U.S.C.A. § 1720D(a) (2010).

426 14§ 1720D(1).

“27 VHA DIR. 2010-033, supra note 424, para. 3.

428 See infra Part 11 (discussing the impact of veteran status).
429 VHA DIR. 2010-033, supra note 424, para. 2b.
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health care benefits or enrollment, may be provided
MST-related care only. This benefit extends to
Reservists and members of the National Guard who were
activated to full-time duty states in the Armed Forces.
Veterans and eligible individuals who received an “other
than honorable” discharge may be able to receive free
MST-related care with the Veterans Benefits
Administration (VBA) Regional Office approval.**

The policy does not explain its use of the words “may be able” and
“may be eligible.” The overarching policy statement does not qualify
eligibility for “eligible individuals.”™' Until clarifying case law or
policy guidance is available, practitioners should advise potentially
eligible victims of MST to apply for benefits. Ironically, despite the
seemingly permissive language that could prevent those without veteran
status from receiving benefits, the actual claim for benefits appears, upon
first glance, appears to be simpler than many other VA claims.

Those “who report having experienced MST” are eligible and the
usual prerequisites do not apply. The injuries do not have to be
adjudicated as service-connected,”> and the minimum-service
requirement is completely inapplicable.*® There is also no requirement
to file a disability claim.*** More importantly, those applying for MST-
related counseling, care, and services do not need to “provide evidence
of the sexual trauma.”*”> So long as a VA mental health professional
determines that physical or mental trauma resulted from MST, the former
servicemember could be eligible for MST-related care.**®

The broad nature in which VA has recently interpreted the
controlling statute appears to recognize the reality that hinging eligibility

30 1
41 See note 427 and accompanying text.

42 VHA DIR. 2010-033, supra note 424, para. 2a (“VA has determined that because VA
provides sexual trauma counseling and care pursuant to 38 U.S.C. Section 1720D only
for sexual trauma-related disabilities that are incurred in service, there are no
requirements for the condition to be adjudicated as service connected.”).

43 1d. (“Length of service or income eligibility requirements do not apply in order to
receive this benefit.”).

34

s

43 While the statutory definition of MST ties counseling and care to “psychological
trauma,” VHA Directive 2010-033 implements the statute to include care for both
“physical and mental health conditions.” See id.
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for MST-related care on veteran status could contribute to the problems
related to the underreporting of sexual assault cases. There are numerous
reasons why victims of military sexual assault do not report the crime,*’
Specifically, some victims worry that reporting the incident will also
subject them to discipline, as an investigation into the sexual assault may
also uncover misconduct by the victim.**® “Fear over being punished for
wrongdoing can keep victims from reporting sexual assault or make them
hesitant to fully disclose details of the event to investigators.”*” By not
making veteran status a prerequisite to receiving MST-related treatment,
VA appears to have recognized the reality that MST victims deserve
treatment regardless of any collateral misconduct. Unfortunately, it has
often proven difficult to implement even the best of intentions.

Despite the broad way in which VA appears to interpret the statute,
some assert that MST victims have faced significant difficulty in
obtaining MST-related benefits because of a purported “far greater
burden of proof than other VA claimants diagnosed with the same mental
illnesses.”** One such former servicemember is Ruth Moore. During
congressional testimony in 2012, Ms. Moore explained how her
personality disorder-based separation for borderline personality disorder
precluded her from receiving benefits.*"' After 23 years of pursuing
benefits, she was subsequently granted service connection and rated as
100 percent disabled.**> Ms. Moore states that part of the difficulty she
faced in obtaining benefits “was the difficulty in proving her mental
health issues were the result of sexual assault that occurred while she was
in the military.”** Critics assert, “Survivors of military sexual assault
and sexual harassment are betrayed twice: first by the military who all

7 For an in-depth discussion of the barriers to reporting sexual assault, see U.S. DEP’T
OF DEF., DEFENSE TASK FORCE ON SEXUAL ASSAULT IN THE MILITARY SERVICES (Dec.
2009).

a8

39 1

40 Service Women’s Action Network, Landmark Legislation Introduced on VA
Disability Claims for Military Sexual Assault Victims (Feb. 13, 2013), available at
http://servicewomen.org/wp-content/uploads/2013/02/RuthMooreActpressrelease.pdf.

41 Rick Maze, Bill: Help Sex Assault Victims Get VA Benefits, ARMY TIMES, Feb. 11,
2013, available at http://www.armytimes.com/news/2013/02/military-sexual-assault-
victims-benefits-service-connection-021113w/. Separation because a personality
disorder will often preclude a former servicemember from receiving VA benefits, as
personality disorders, along with mental retardation, “are not diseases or injuries for
compensation purposes, and, except as provided in [38 C.F.R. § 3.310(a)], disability
resulting from them may not be service-connected. 38 C.F.R. § 4.127 (2012).

2 Maze, supra note 441.

443 g
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too often fails to support the victim; and by the VA which has for years
systematically rejected MST disability claims based on this unequal and
unfair regulation.”***

Consequently, Senator Jon Testor of Montana, a member of the
Senate Committee on Veterans Affairs, and Congresswoman Chellie
Pingree, a member of the House Committee on Armed Services,
proposed the Ruth Moore Act of 2013, a bill designed to improve the
evaluation procedures used in adjudicating MST-related claims.**’
Under this proposal, official records will not be required to prove an
MST-related claim. “Veterans who say they were victims of military-
related sexual trauma would have their claim accepted if a mental health
professional says their condition is consistent with sexual trauma and
their claims are not rebutted by evidence.”**® All reasonable doubts
would be resolved in favor of the claimant.*” At the time of publication,
this proposed legislation has not been enacted, but its introduction and
support reflect a growing awareness of the need for prompt MST
treatment.

C. Practical Advice

Commanders, judge advocates, and all who work with MST victims
must educate them, from the first steps in the process, of their potential
eligibility for MST-related benefits through VA. While some claim that
obtaining such benefits has been difficult, the prospect of pending and
future legislation may make the road to benefits easier to navigate.
Additionally, MST victims can obtain assistance from most VSOs to
navigate what can be a confusing or frustrating process.**®  This
assistance is available to victims from the beginning, as VSOs will assist
a victim with filing a claim. Because MST-related care does not hinge
on veteran status, MST victims with even the most unfavorable types and

444 Karen McVeigh, Military Sexual Assault Victims Hope Bill Fixes ‘Unfair and Broken’
VA System, THE GUARDIAN, Feb. 13, 2013, available at http://www.guardian.co.uk/world
/2013/feb/13/us-military-rape-victims-bill.

5 Ruth Moore Act of 2013, S. 294, 113th Cong. (2013).

446 Maze, supra note 441.

“1

48 Disabled American Veterans (DAV), a congressionally chartered VSO, assisted Ms.
Moore with her case. Rick Maze, Bill: Help Sex Assault Victims Get VA Benefits, ARMY
TIMES, Feb. 11, 2013, available at http://www.
armytimes.com/news/2013/02/military-sexual-assault-victims-benefits-service-connec-
tion-021113w/. For assistance in locating VSO help, see infra app. M.
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characterizations of discharge should understand their eligibility for
MST-related care, as well as their ability to obtain VSO assistance in
their cases.

Even with proper education, many who have applied for MST-
related care have experienced a long road to benefits. In future cases,
part of that road may be shortened by advocates ensuring that MST
victims preserve all medical records and documentation made
contemporaneously with the MST incident. This is particularly true if
the sole basis for VA health care eligibility is status as a MST victim, as
the status of efforts to liberalize the rules surrounding MST-related
claims for benefits, such as the Ruth Moore Act of 2013,** may modify
the adjudicatory process for such claims.

VII.  Independent Basis for VA Benefits Eligibility: Insanity

Insanity is another exception to the bars to VA benefits. If the
claimant was insane when he or she committed the offense that resulted
in an adverse separation, then he or she will not be barred from receiving
any benefits for that period of service.”’ For purposes of eligibility for
veteran status, VA employs the following definition of insanity:

An insane person is one who, while not mentally
defective or constitutionally psychopathic, except when
a psychosis has been engrafted upon such basis
condition, exhibits, due to disease, a more or less
prolonged deviation from his normal method of
behavior; or who interferes with the peace of society; or
who has so departed (become antisocial) from the
accepted standards of the community to which by birth
and education he belongs as to lack the adaptability to

49 Ruth Moore Act of 2013, S. 294, 113th Cong. (2013).

43038 C.F.R. § 3.12(b) (2012); see also 38 U.S.C. § 5303(b) (2012). This may even
apply to disabilities caused by injuries that would not otherwise have been incurred in
the line of duty. See Line-of-Duty Determination—Unauthorized Absence, Veterans
Affairs Off. Gen. Counsel, Precedent Opinion 18-90, 9 9 (1993), available at 1990 WL
10553765 (former servicemember who incurred injuries while AWOL may be found to
have incurred them in the line of duty due to insanity, and not “due to his own
misconduct”).



106 MILITARY LAW REVIEW [Vol. 214

make further adjustments to the social customs of the
community in which he resides.*”'

VA'’s definition of insanity is noteworthy in that it does not require a
court adjudication or medical determination of insanity during service,
nor is it substantially similar to a number of other medical and legal
definitions of insanity that are utilized in the military, federal, and state-
level justice systems.*> To that end, the military justice system uses a
more restrictive definition of insanity, which is equated with a defense of
lack of mental responsibility. This military definition provides a much
different threshold for insanity:

It is an affirmative defense in a trial by court-martial
that, at the time of the commission of the acts
constituting the offense, the accused, as a result of a
severe mental disease or defect, was unable to appreciate
the nature and quality or the wrongfulness of the acts.
Mental disease or defect does not otherwise constitute a
defense.*?

In fact, the CAVC has acknowledged that elements of the Model
Penal Code and UCMJ are absent from the VA regulatory definition of
insanity provided above, and that VA must make determinations of
insanity by applying only the definition of insanity provided in 38 C.F.R.
§ 3.354(a).”* A former servicemember does not need not have raised or
proven insanity at trial or the time of adverse separation proceedings to

4138 CFR. § 3.354(a) (2012). In Zang v. Brown, 8 Vet. App. 246 (1995), the CAVC
clarified that the phrase “due to disease” applies to all three circumstances listed in 38
C.F.R. § 3.354(a).

432 See United States v. Frederick, 3 M.J. 20 (1977) (in which the then- Court of Military
Appeals adopted the American Law Institute’s standard for insanity, which provides that
“a person is not responsible for criminal conduct if at the time of such conduct as the
result of mental disease or defect he lacks substantial capacity either to appreciate the
criminality (wrongfulness) of his conduct or to conform his conduct to the requirements
of law.”); 18 U.S.C. § 17(a) (2006) (providing that insanity is an affirmative defense in
federal criminal cases when the defendant, “as a result of severe mental illness or defect,
was unable to appreciate the nature and quality or the wrongfulness of his act.”).

43 UCMI art. 50a (2012); c¢f 18 U.S.C. § 17(a) (2006) (providing that insanity is an
affirmative defense in federal criminal cases when the defendant, “as a result of severe
mental illness or defect, was unable to appreciate the nature and quality or the
wrongfulness of his act.”).

43 Gardner v. Shinseki, 22 Vet. App. 415, 420 (2009).
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qualify for this exception.*> To the contrary, for VA benefits purposes,
a former servicemember can have been found sane during military justice
proceedings but can nonetheless be adjudicated by VA to be insane at the
time of the commission an offense.***

A claimant or his or her representative can raise insanity for the first
time during the VA claim process, or a VA adjudicator can — indeed,
must — raise and develop it sua sponte if he or she discovers evidence of
potential insanity when reviewing the former servicemember’s file.*” In
cases in which insanity is potentially at issue, VA requires additional
development so that the issue of insanity is developed completely.
Specifically, VA’s M21-IMR requires that VA obtain all service
treatment records and post-service treatment records that are “in any
way, relevant.””® Additionally, VA will obtain complete transcripts of
any court-martial or board proceedings that may be relevant to the
question of insanity.*”’

In addition to the M21-1MR, the CAVC has addressed the additional
development that is necessary in cases implicating the issue of insanity.
Specifically, the CAVC has extended VA’s statutory duty to assist to
these cases, even though veteran status has not yet been established.*®
The court held that, in fulfilling that statutory duty, VA may be required
to obtain a medical opinion to determine if the claimant was insane at the

435 1n fact, as explained in Gardner, VA’s statutory duty to assist applies to claims for
veteran status, and VA may be required to obtain an examination or opinion that
addresses whether a claimant was insane at the time of the commission of the offense or
offenses that resulted in discharge for service. Id. at 421-22. Thus, not only the legal
standard, but also the evidentiary record, may vastly differ between the m