0S8 001-4T 13MHdIWVd va

SL6L—MIIATY MVT AAVIIIIW

S e

[EPP———

DEPARTMENT OF THE ARMY PAMPHLET

27-100-80

MILITARY LAW
REVIEW
VOL 80

A CONTRACT LAW SYMPOSIUM:
INTRODUCTION

Articles

ADVOCACY AT MILITARY LAW: THE
LAWYERS REASON AND
THE SOLDIERS FAITH

THE TEACHING OF PROFESSIONAL
RESPONSIBILITY TO FEDERAL
GOVERNMENT ATTORNEYS:
THE UNEASY PERCEPTIONS

THE ANTI-DEFICIENCY ACT (REVISED
STATUTES 3679) AND FUNDING
FEDERAL CONTRACTS: AN
ANALYSIS

AN ANALYSIS OF ASPR SECTION XV
BY COST PRINCIPLE

SETTLEMENT OF CLAIMS ARISING FROM
IRREGULAR PROCUREMENTS

Book Reviews
Books Received and Briefly Noted

Cumulative Index, Volumes 75 through 80

HEADQUARTERS, DEPARTMENT OF THE ARMY

Spring 1978



Pamphlet HEADQUARTERS
DEPARTMENT OF THE ARMY
No. 27-100-80 WASHINGTON, D.C., Spring 1978

MILITARY LAW REVIEW—VOL. 80

Page

A Contract Law Symposium: Introduction
Major Percival D. Park ......ccvvviiiinirnnniennnnnns %

PROFESSIONAL RESPONSIBILITY AND LEGAL
EDUCATION

Advocacy at Military Law: The Lawyer’s Reason and the
Soldier’s Faith
Colonel Frederick Bernays Wiener, AUS, Retired ..... 1

The Teaching of Professional Responsibility to Federal
Government Attorneys: The Uneasy
Perceptions
Captain William R. Robie ......ivviiiiiiiiiiininnnnns 29

ARTICLES: CONTRACT LAW SYMPOSIUM

The Anti-Deficiency Act (Revised Statutes 3679) and Funding
Federal Contracts: An Analysis
Major Gary L. Hopkins and
Lieutenant Colonel Robert M. Nutt ..........ccevvinns 51

An Analysis of ASPR Section XV by Cost
Principle
Captain (P) Glenn E. MONI0€ ......ccovvvvvevnnnnsennnn 147

Settlement of Claims Arising from Irregular
Procurements
Major Percival D. Park ......coovvviiiiiiinnnienniennns 220

BOOK REVIEWS

Basic Techniques of Public Contracts Practice
Reviewed by Lieutenant Colonel Robert . Nutt ........ 267



Page

International Law—The Conduct of Armed Conflict and Air

Operations
Reviewed by Major James A. Burger.. ................. 259
Legal Implications of Remote Sensing from Outer Space
Reviewed by Major Gary L. Hopkins ................... 266
Estate Planning Deskbook
Reviewed by Captain Brian R. Price ..........ccvvvnnn. 268
BOOKS RECEIVED AND BRIEFLY NOTED. ............ 273

CUMULATIVE INDEX, VOLUMES 75 through 80 ........ 278



MILITARY LAW REVIEW

EDITORIAL POLICY: The Military Law Review provides a
forum for those interested in military law to share the product of
their experience and research. Articles should be of direct concern
and import in this area of scholarship, and preference will be given
to those articles having lasting value as reference material for the
military lawyer.

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do not
necessarily reflect the views of The Judge Advocate General or any
governmental agency. Masculine pronouns appearing in the pam-
phlet refer to both genders unless the context indicates another use.

SUBMISSION OF ARTICLES: Articles, comments, recent de-
velopment notes, and book reviews should be submitted in dupli-
cate, double spaced, to the Editor, Military Law Review, The
Judge Advocate General’s School, U.S. Army, Charlottesville, Vir-
ginia 22901. Footnotes should be double spaced and appear as a
separate appendix at the end of the text.

Citations should conform to the Uniform System o Citation (12th
edition 1976) copyrighted by the Columbia, Harvard, and Univer-
sity of Pennsylvania Law Reviews and the Yale Law Journal; and
A Uniform System of Military Citation, published by The Judge
Advocate General’s School, U.S Army.

EDITORIAL REVIEW: The Editorial Board of the Military
Law Review consists of specified members of the staff and faculty of
The Judge Advocate General’s School. The Board will evaluate all
material submitted for publication. In determining whether to pub-
lish an article, comment, note or book review, the Board will con-
sider the item’s substantive accuracy, comprehensiveness, organiza-
tion, clarity, timeliness, originality and value to the military legal
community. There is no minimum or maximum length requirement.

When an article is accepted for publication, a copy of the edited
manuscript will be furnished to the author for prepublication ap-
proval; however, minor alterations may be made in subsequent
stages of the publication process without the approval of the author.
Neither galley proofs nor page proofs are provided to authors. Re-
prints of published articles are not available.

SUBSCRIPTIONS AND BACK ISSUES: Interested persons
should contact the Superintendent of Documents, United States
Government Printing Office, Washington, D.C. 20402 for subscrip-



tions. Subscription price: $7.65 a year, $1.95 for single copies.
Foreign subscription, $9.60 per year. Back issues are available for
military personnel through the U.S. Army AG Publications Center,
2800 Eastern Blvd., Baltimore, MD 21220.

REPRINT PERMISSION: Contact the Editor, Military Law
Review, The Judge Advocate General’s School, Charlottesville, Vir-
ginia 22901.

This issue of the Review may be cited 80 Mil. L. Rev. (number of
page) (1978).

ERRATUM

The following copyright notice should have appeared among the
footnotes on the first page of the article Miranda v. Arixona— The
Law Today, by Major Fredric I. Lederrr, published at 78 Mil. L.
Rev. 107 (1977).

© 1977 by Fredric I. Lederer. All rights reserved. Reproduction of
any kind without the express permission of the author is prohibited.
This article will comprise Chapter 27 of P. Giannelli, F. Gilligan, E.
Imwinkelried & F. Lederer, Criminal Evidence, to be published by
the West Publishing Company in 1977.

The Editor apologizes to Major Lederer for this inadvertent
omission.



A CONTRACT LAW SYMPOSIUM: INTRODUCTION

With this issue the Military Law Review initiates a series of vol-
umes each of which will contain articles falling within a specified
subject matter area. The present volume is devoted to procurement
law, with three articles dealing with monetary aspects of federal
government procurement. Future volumes will be dedicated to in-
ternational law, administrative and civil law, military justice, and
possibly other areas. Selection of a theme for a particular volume
will depend upon the availability of relevant articles, and volumes in
this series will not be consecutive.

To introduce the entire series, the Military Law Review presents
a lecture and a short article concerning various aspects of
professional responsibility, which cuts across all areas of legal
specialization.

Colonel Wiener’s lecture focuses on appellate advocacy within the
military justice system. He observes that, while the ethical respon-
sibilities of military and civilian lawyers are the same, the military
attorney has a further responsibility to combine with the virtues of
the legal profession those of the profession of arms. Drawing upon
his extensive experience in government and private practice, Colo-
nel Wiener summarizes advocacy as the art of persuasion, and em-
phasizes the responsibility of lawyers to learn how to be advocates.
After presenting several examples of successful and unsuccessful
advocacy, he closes with comments on the responsibility of courts to
exercise judicial self-restraint.

From Colonel Wiener’s commentary on learning by observation,
the reader passes to Captain Robie’s article on learning by direct
instruction. Captain Robie deals with professional responsibility in
the ethical sense. He reviews the federal ethical considerations
which implement the American Bar Association’s canons of profes-
sional responsibility for federal attorneys. From his experience with
the Legal Education Institute of the Civil Service Commission,
Captain Robie describes the various methods of teaching profes-
sional responsibility, and the problems and advantages of each.

While Colonel Wiener is concerned with military justice, and
more specifically with trial work, Captain Robie emphasizes the re-
sponsibilities of federal attorneys who provide legal advice within
government agencies, in like manner with corporation counsel.
While a few federal procurement attorneys engage in the trial of
contract disputes, and are therefore subject to substantially the re-
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sponsibilities described by Colonel Wiener, most function directly or
indirectly as advisors to procuring activities and thus are more
likely to face the issues raised by Captain Robie’s article.

Within government procurement no area requires more aware-
ness of professional responsibility on the part of the federal attor-
ney than does funds control. One of the most important standards
for control of funds is the Anti-Deficiency Act, 31 U.S.C. 665 (1970
& Supp. V 1975), commonly referred to as Revised Statutes 3679.
This statute provides the subject for the article by Major Hopkins
and Lieutenant Colonel Nutt which opens the contract law sym-
posium to which this volume is dedicated. The two authors consider
every aspect of the operation of the Anti-Deficiency Act and its re-
lationship with other statutes. They conclude with a recommenda-
tion for careful coordination between procurement personnel and
their legal and fiscal advisors.

Such coordination may be fruitless if the parties concerned do not
know in detail the types of federal expenditures which are permissi-
ble. Further, although violations of the Anti-Deficiency Act are
more likely to occur at the stage of contract formation, it is possible
for them to occur later also, during contract performance. Captain
Monroe’s article on the contract cost principles of Section XV of the
Defense Acquisition Regulation, until recently called the Armed
Services Procurement Regulation, provides practical information
which can be helpful to procurement attorneys in both pre-award
and performance situations.

Claims against government funds may arise from irregular pro-
curements. The implications of the Anti-Deficiency Act and related
statutes and regulations must be considered for each such claim,
and the items of the claim must be fitted into the DAR (i.e, ASPR)
system of cost principles. The editor, a former procurement attor-
ney, presents a short article of his own discussing possible ways of
settling irregular procurement claims.

In summary, awareness of professional responsibility is not some-
thing that comes naturally to lawyers. It must be learned, both as it
relates to development of specific job skills and as it concerns ethi-
cal obligations of an attorney to his client or employer and to the
courts. Issues of professional responsibility may arise in every type
of legal practice, within every legal specialty. Within procurement
law, for example, the need for funds control imposes a heavy obliga-
tion on procurement legal advisors to inform themselves as fully as
possible concerning fiscal law requirements, the contract cost prin-
ciples, and claims procedures.

Vi



Readers are encouraged to submit comments and suggestions to
the Editor, Military Law Review, concerning the present issue and
future issues in this symposium series. It is hoped that the sym-
posium format will make the Military Law Review more useful to
its readers, but reader response is needed to test the result of this
initial effort and future efforts.

PERCIVAL D. PARK
Major, JAGC
Editor, Military Law Review

Vil



ADVOCACY AT MILITARY LAW:
THE LAWYER’S REASON AND
THE SOLDIER’S FAITH*

Colonel Frederick Bernays Wiener, AUS, Retired**

In this lecture Colonel Wiener draws upon his many
years of government service and private practice to pro-
vide a view of trial and appellate advocacy within the
military justice system and thefederal courts.

|. THE GREATEST SOLDIER-JURIST OF
THEM ALL

Part of the title of my talk this afternoon,” and many of its
themes, are taken directly from the words of one of the most to-
wering figures of modern times, the single individual who without
question can be deemed America’s outstanding soldier-jurist. | refer
of course to Captain and Brevet Colonel Oliver Wendell Holmes,
Jr., of the 20th Massachusetts Volunteers, who fought and was
three times wounded in the Civil War.2 At the close of his military
service, he commenced the study of law.3 Soon he became a con-
summate lawyer, first editing the 12th edition of Kent’s Commen-

*An address delivered under the auspices of the United States Court of Military
Appeals and of the Military Law Institute at the 3d Annual Homer Ferguson
Conference on Appellate Advocacy, at Washington, D.C., 18 May 1978. The opin-
ions and conclusions expressed in this article are those of the author and do not
necessarily represent the views of The Judge Advocate General’s School or any
other governmental agency.

**Ph,B,, 1927, Brown Univ.; LL.B., 1930, Harvard Univ.; LL.D., 1969,
Cleveland-Marshall Law School. Practiced law, 1930-1973, privately, in govern-
ment service, and in the Army. Assistant to the Solicitor General of the United
States, 1945-1948. Author of books and articles on legal, military, and historical
subjects including CiviLIANS UNDER MILITARY JUSTICE (1967).

1 The Soldier's Faith (1895) in THE OCCASIONAL SPEECHES OF JUSTICE OLIVER
WENDELL HoLMEs (M. D. Howe ed. 1962) 73 [hereinater cited OCCASIONAL
SPEECHES].

2 Captain Holmes received successive brevets to Major, Lieutenant Colonel, and
Colonel in 1867, back-dated to “the bloody 13th of March 1865,” that were
awarded for each of the three engagements in which he had been wounded. Gen-
eral Orders No. 67, W.D., A.G.O., at 21, 35, 56 (16July 1867).

3 “Wendell, by the way, is working hard at the law, and judging by the fondness
he has for talking over his points he is much interested in it. He will master the
theoretical part easily enough, | doubt not.” Letter from John C. Ropes to John C.
Gray, Jr. (3lJan. 1865) in WAR LETTERS 1862-1865 (W. C. Ford ed. 1927) 450-
451.
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taries,* and then publishing his own classic, The Common Law,in
1881.5 A year later he became a Justice of the Massachusetts Su-
preme Judicial Court, the highest tribunal in that Commonwealth,
where he served for twenty years, for the last three as Chief Jus-
tice. Then, in December 1902, he took his seat on the Supreme
Court of the United States. And there, for nearly thirty years, he
shaped American law, with more grace, and above all with more
wisdom, than most of his brethren, then or later. His influence did
not cease with retirement in his 91st year, for many of the doctrines
that he first set forth in dissent subsequently became law.&

Let me recall some of Justice Holmes’ most striking passages that
are particularly relevant here. In a famous address he said, “it
seems to me that at this time we need education in the obvious more
than investigation of the obscure.”” And in one of his early opinions
he had declared: “Great constitutional provisions must be adminis-
tered with caution. Some play must be allowed for the joints of the
machine, and it must be remembered that legislatures are ultimate
guardians of the liberties and welfare of the people in quite as great
a degree as the courts.” &

“The war,” the Justice said years afterwards, “was a great moral
experience,” ® and of course it had an extraordinary impact on his
thinking; no place there for soggy, sweet-scented nonsense about
military matters. Let me share with you a few of the most striking
excerpts from his talks and from his writings.

If we want conscripts, we march them up to the front with bayonets
in their rear to die for a cause in which perhaps they do not believe.
The enemy we treat not even as a means but as an obstacle to be
abolished, if so it may be. | feel no pangs of conscience over either
step. .. .10

Those who have not known what it is to march straight to where
you see the bullets striking may talk, if they like, about the trials of
civil life being greater than those of war. They may be right. But the

4 KENT’S COMMENTARIES (12th edition), published in 1873.

5 Seenow the 1963 edition of THE COMMON LAw by M. D. Howe.

8 See generally the biography by Mr. Justice Frankfurter in DicT. AMER. BIoG.,
Supp. One (1944)417. The late Professor M. D. Howe’s full length study of the
Justice’s life did not extend beyond the year 1882. M. D. Howe, JUSTICE OLIVER
WENDEL HOLMES: THE SHAPING YEARS, 1841-1870 (1957);id., THE PROVING
YEARS, 1870-1882 (1963).

7 Law and the Court (1913}, in OCCASIONAL SPEECHES, supra note 1,at 168, 169.
& Missouri, Kansas & Texas Ry. v. May, 194 U.S.267,270(1904).

? A Provisional Adieu (1802), in OCCASIONAL SPEECHES, supra note 1, at 150,
152

10 |deals and Doubts (1915), in COLLECTED LEGAL PAPERS (1921)303, 304 [here-
inafter cited as C.L.P.].
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men who have been soaked in a sea of death and who somehow have
survived, have got something from it which has transfigured their
world. They learned in a bitter school honor and faith. They knew the
passion of life and the irony of fate.1!

The flag is but a bit of bunting to one who insists upon prose. Yet,
thanks to Marshall and to the men of his generation— and for this
above all we celebrate him and them—its red is our life-blood, its
stars our world, its blue our heaven. It owns our land. At will it
throws away our lives.12

And Justice Holmes had no patience with those who distorted
constitutional provisions into attenuated technicalities that sub-
verted justice. In the Paraiso case he pointed out that the provision
in the Philippine Bill of Rights, drawn almost verbatim from the
sixth amendment,*? “giving the accused the right to demand the na-
ture and cause of the accusation against him does not fasten forever
upon those islands the inability of the seventeenth century common
law to understand or accept a pleading that did not exclude every
misinterpretation capable of occurring to intelligence fired with a
desire to pervert.” 14

All of those quotations, and of course many more are available,
bear on the themes | propose to discuss with you today under the
general heading of Advocacy at Military Law.

For | venture to suggest that the military lawyer is, in a very real
sense, a special breed, one who combines with the reason of the
lawyer the faith of the soldier. That does not mean that he—or she,
because, obedient to the rule laid down in the very first section of
the United States Code, the masculine includes the feminine!*—that
does not mean that the military lawyer must be a certified combat
hero, or have successfully completed the ranger course, or be able
to function as a parachutist, or as a frogman, or as a submariner. If
indeed he can actually qualify as any of those, so much the better.
After all, two Judge Advocates General of the Army won the Dis-
tinguished Service Cross in combat, General Blanton Winship in

t1 Remarks at a Meeting o the Second Army Corps (1908), in OCCASIONAL

SPEECHES, supra note 1, at 158-159.

;’ John Marshall (1901), in OCCASIONAL SPEECHES, supra note 1, at 131, 135.
That in all criminal prosecutions the accused shall enjoy the right to be heard by himself and
counsel, to demand the nature and cause of the accusation against him, to have a speedy and
public trial, to meet the witnesses face to face, and to have compulsory process to compel the
attendance of witnesses in his behalf.

Act of 1July 1902, ch. 1369, § 5, 32 Stat. 691, 692.

14 Pgraiso v. United States, 207 U.S. 368,372 (1907).

15 “In determining the meaning of any Act of Congress, unless the context indi-

cates otherwise. . . words importing the masculine gender include the feminine as

well.” 1U.S.C. §1(1976).
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command of an infantry regiment in World War |, General Eugene
M. Caffey while leading an Engineer Special Brigade on Utah Beach
in Normandy on D-Day in World War II.

My point is that the military lawyer must combine the virtues of
both professions that he represents. He must have, first, the re-
sourcefulness of the old-time solo practitioner, and here | quote
from Mr. Justice Jackson: . .. this vanishing country lawyer .. .
never quit. He could think of motions for every purpose under the
sun, and he made them all. He moved for new trials, he appealed;
and if he lost out in the end, he joined the client at the tavern in
damning the judge —which is the last rite in closing an unsuccessful
case, and | have officiated at many.” 6

In addition, the military lawyer must have, at an irreducible
minimum, a high degree of moral courage. He must, of course, treat
with respect all of his military superiors. What they direct after
discussion must be the guideline of his conduct. But he is bound to
be fearless in tendering advice and in stating his opinion. He is
bound by the same rules of professional ethics as is his counterpart
in mufti.’” But he should always bear in mind that any behavior or
position on his part that is morally pusillanimous constitutes con-
duct unbecoming a wearer of his country’s uniform. Once more to
draw on Mr. Justice Holmes, “It is worse to be a coward than to
lose an arm. It is better to be killed that to have a flabby soul. The
true teaching of life is a tender hard-heartedness which has passed
beyond sympathy and which expects every man to abide his lot as
he is able to shape it.” 18

II. THE ESSENTIAL SUBSTANCE OF ADVOCACY

What is advocacy? Believe me, it is not raising one’s voice and
shouting in court; it is not putting on a show at trial or on appeal;
nor is it arguing one’s case to the public before a television mi-
crophone. (Time was when the conventions of the profession forbade

16 R, H. Jackson, Tribute to Country Lawyers: A Review, 30 A.B.A.J. 136, 139

(1944).

1 [TThere is not only no divergence between the Manual for Courts-Martial and the Canons of
Professional Ethics, there is actually a literal concordance between the two. And why should
there be essential conflict between the ethical standards of the two professiona, of law and of
arms? The lawyer is required to repreeent his cause with undivided fidelity, with unfailing
energy, fearlessly, by every honorable means at hand, and without violating confidences re-
posed in him. The soldier for his part is bound to speak truth, to deal honorably with his fel-
lows, and, in all this world, to fear only God.

Proceedingsin Memory of Judge Paul W . Brosman, 15 Feb. 1956,6 C.M.A.xi.
18 Admiral Dewey (1899), in OCCASIONAL SPEECHES, supra note 1, at 109, 110.
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that latter performance; time also was when a lawyer was not per-
mitted to advertise himself. But they order these matters differ-
ently now,® and | suppose that the larger firms will soon be placing
discreetly worded cards in the yellow pages—or perhaps even on
billboards: “Fifty lawyers; no waiting.”)

No, advocacy is, very simply, the art of persuasion. It is the proc-
ess of persuading another, or others, in law always those who con-
stitute a tribunal or fact-finding body, to agree with the position
that is being advanced. Sir Winston Churchill, speaking of the
thirty most active and fruitful years of his life, referred to them as
“years of action and advocacy.” 20

And, very plainly, advocacy needs to be learned. The present
Chief Justice’s recent denigration of the talents of the bar should
not have come as a stunning surprise to any who have regularly
listened to counsel in that most august of American tribunals, the
Supreme Court of the United States. Thirty-odd years ago, my dear
friend and mentor, Mr. Justice Frankfurter, told me privately that
four out of every five arguments that he was required to hear were
“not good.” A decade or so later, when | inquired whether the pro-
portion had changed, he replied in the negative, although he then
suggested the word “inadequate.”

So, let me assure you, advocacy badly needs to be learned, and so
it needs to be taught. | undertook the teaching of it nearly thirty
years ago by writing a book that set out the governing principles. It
was well received, indeed it won the ultimate accolade of being
stolen from library shelves. It was later revised, and then
supplemented, and as it is still in print and this is obviously a lit-
erate audience, | shall not and need not repeat any of its contents
orally.2!

But, in addition to intimating, as gracefully as possible, that you
could profitably dip into that particular volume, let me urge you
strongly to go to court, and to listen to advocates arguing actual
cases. You will learn much from the able lawyers—and at least an
equal amount from those who can only be characterized as unable,
or even as lamentable. | am not at all ashamed to say that much of
what | learned about advocacy and later successfully applied came
from observing, and from reflecting on, the mistakes that | had seen

12 Bates v. State Bar of Arizona, 433 U.8. 350 (1977).

20 \W _S_. CHURCHILL, THE GATHERING STORM (1948) iv.

21 . B. WIENER, EFFECTIVE APPELLATE ADVOCACY (1950); F. B. WIENER,
BRIEFING AND ARGUING FEDERAL APPEALS (1961 & Supp. 1967) [hereinafter
cited asB.A.F.A.].
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others making in court. | say this not because of what the Germans
call Schadenfreude, pleasure at someone else’s discomfiture, but
because, by noticing approaches and techniques that obviously
failed to convince, | was greatly helped in eliminating from my own
presentations everything that had been proved to be obviously
self-defeating.

So, time spent listening to arguments in court is always time well
spent. Similarly, | would strongly recommend learning the tech-
niques of advocacy by studying the briefs in particular cases, and
then comparing them with the opinions in those cases. This will en-
able you to evaluate the arguments that were persuasive, and to
determine why they were, and similarly to assist you in understand-
ing why other contentions proved unpersuasive. The older reporters
understood this, and so always set out the text of counsel’s argu-
ments. Today, but in very attenuated and hence only marginally
helpful form, you can find abstracts of briefs in the Lawyers’ Edi-
tion of the United States Reports.

By way of making certain of these generalizations more concrete,
| shall review with you three types of cases, all of which present
problems for the advocate. No one needs much help in winning the
easy case, except perhaps to heed the admonition that it is poor
advocacy to stamp too hard on losing counsel when he is obviously
down; any such action is apt to kindle a feeling of sympathy for him,
sympathy that might carry over into his case.

I shall discuss with you three situations that are far from easy.
First, the uphill case, which is always a challenge. Second, the
dream case, where after losing on the first time up, you turn the
court around on rehearing. Third, the dilemmatic case, where the
court’s mind is so firmly closed that there is simply no opening or
opportunity for persuasion.

In all of these three categories, | shall be drawing on cases that
arose in my own practice. You may conclude from that circumstance
that 1 am now in my anecdotage. You may recognize in my selection
the eternal dichotomy between, on the one hand, the interesting
cases, and, on the other, the other fellow’s cases. But | think that |
can provide a sounder justification for my selections. Once more to
quote Justice Holmes,

| say these things because | think one of the best things an older man
can do for younger men is to tell them the encouraging thoughts his
experience has taught him. It is better still if he can lift up their
hearts — if after many battles which were not all victories, the old sol-
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dier still feels that fire in him which will impart to them the leaven of
his enthusiasm.??

Indeed, even the invitation to participate in the proceedings of
this conference evokes another Holmes remark: “. . .it is a great
pleasure to an old warrior who cannot expect to bear arms much
longer, that the brilliant young soldiers still give him a place in their
councils of war.”) 28

111. THE ADVOCATE’S CHALLENGE:
THE UPHILL CASE

What makes a particular case an uphill challenge? Well, it may be
weak on the facts, which are unappealing or unconvincing or both;
or, while reasonably strong on the actual facts, those are not
adequately reflected in the record; or, again, it may be weak on the
law, either because many lower courts are opposed, or because the
recent precedents in the court where the case is to be heard are, or
at least strongly appear to be, essentially unfavorable.

I will discuss with you a single uphill case, a military one in the
Supreme Court, Wadev. Hunter.?4

Wade and another had been tried for the rape of a German
woman, soon after their 76th Infantry Division had entered Ger-
many. After the court-martial had heard evidence and arguments, it
reopened, calling for additional, identified civilian witnesses, and
continuing the case until they could be produced.?® But, during the
continuance, the war moved on, and the 76th moved with it; this
was “The Last Offensive” in the spring of 1945just before the end
of hostilities in Europe.26

Accordingly, since it was no longer possible to bring the re-
quested witnesses across the debris of combat to the location that
the 76th Division had reached, its Commanding General transmitted
the charges to Third Army, recommending retrial by a new court-

22 Anonymity and Achievement (1890), in OCCASIONAL SPEECHES, note 1,supra

at 59, 61.

23 Preface to C.L.P.supra note 10, at v.

24 336 . S.684 (1949).

5 Law Member: The Court desires that further witnesses be called into the case, and to allow
time to secure these witnesses, this case will be continued. We would like to have as witnesses
brought before the Court, the parents of this person making the accusation, Rosa Glowsky, and
also the sister-in-law that was in the room who could further assist in the identification or
identity of the accused. The Court will be continued until a later date set by the T. [riall J.
[udge] A. [dvocate].

336 U.S.at 686,note 2.

26 C, B. MacDoNALD, THE LAST OFFENSIVE (1978), in the series, U.S. ARMY IN

WORLD WAR II: EUROPEAN THEATER OF OPERATIONS.
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martial. But the latter unit, which had all but reached the gates of
Prague in Czechoslovakia, was similarly unable to deal with civil-
ians in the German Rhineland. So it in turn sent the case to Fif-
teenth Army, the American occupation force in Germany.

Wade and the other soldier were then tried again by a court-
martial of Fifteenth Army, which convicted Wade and acquitted the
other. A Board of Review in the Assistant Judge Advocate Gen-
eral’s Office held that, on the foregoing facts, Wade had been twice
placed in jeopardy, and accordingly set aside the conviction. The
Assistant Judge Advocate General for the European Theater of Op-
erations disagreed, so the issue, which plainly was not open and
shut, was resolved, under the terms of AW 50% then in force,?? py
the Theater Commander, who sided with the Assistant Judge Advo-
cate General.

Once back in the United States, in the Disciplinary Barracks at
Fort Leavenworth, Wade sought habeas corpus, with success in the
district court.28

Thereafter a recommendation for appeal reached the Department
of Justice. But examination of the record there revealed its thin-
ness; it reflected only names of places, and did not show their re-
lationship or distance from each other. Thus the record left the im-
pression that, somehow, the Army had sought and obtained a sec-
ond bite at the cherry.

How does one improve a record when the case is on appeal? In
Wade, with the help of historians and cartographers in The Penta-
gon, there was constructed a map that showed the place of the al-
leged rape, the place of the first trial, the front line when the 76th
Division transferred the charges to Third Army, and the front line
when Third Army sent the case to Fifteenth Army. On this was
superimposed, to scale, the boundaries of the State of Kansas. And
that map was submitted to the district court in support of a motion
for new trial.

Well, the motion was denied, but by then the map had become
part of the record on appeal. And for that appeal, it was blown up,
and placed on an easel in the appellate courtroom.

Let me pause for a moment to explain why it was deemed insuffi-
cient to let the judges simply look at the small map in the printed
record. Any time that counsel hands a document to the judges to be

27 As amended by the Act of 1 Aug. 1942, ch. 542, 56 Stat. 732; codified at 10
U.S.C. § 1522 (1946).
28 \Wade v. Hunter, 72 F. Supp. 755 (D. Kan. 1947).
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examined while he is arguing, he is creating competition that will
almost completely deflect the attention of his audience. A map, in
particular, will prove an overwhelming distraction, as much so as if
a tape of someone else’s conversation were being played back while
counsel is on his feet talking.

With the map in the courtroom, within sight of all the judges,
counsel for the government was able to outline the facts by using a
pointer. Soon there were questions directed at places on the map.
And when counsel for Wade appeared, he too referred continuously
to what was on the easel.

As | have said, the case was far from being open and shut. The
Tenth Circuit reversed, sustaining the military proceedings 2 to 1,2°
after which the Supreme Court also sustained them, this time by 6
to 3,3 again after argument that had employed the map.

Consequently, I submit, Wade ». Hunter stands as an example of
a case that could easily have been lost, what with disagreements in
both the military and civilian judicial systems, but which was res-
cued through effective presentation of the realities, which were
then made to prevail over sterile formulas and abstract concepts
arising out of a single and essentially equivocal word, “jeopardy.” In
the end, the same “manifest necessity’” that permits a new trial
after the first jury has disagreed,3! or after a juror duly sworn is
found to be disqualified,32 was held fully applicable to a situation
where the first court-martial was unable to complete the trial be-
cause of its unit’s continuing advance into enemy territory.

It seems appropriate to add that the Wade case also constitutes a
most convincing exhibit in support of the proposition that there are
indeed vast differences between civilian and military justice. In the
civilian community, courts meet in established courthouses at fixed
locations, and adhere to terms and hearing lists that are prescribed
in advance. Contrariwise, the American military community during
the last few months of World War II in Europe was constantly on
the move as it advanced ever more deeply into the heart of the
enemy’s homeland. Therefore the Wade case not only illustrates
techniques of advocacy, it counsels strongly against the doctrinaire
application of rules appropriate for a stable civilian community to a

2 Hunter v. Wade, 169 F. 2d 973 (C.A. 10,1948).

30 \Wade v. Hunter, 336 U.S. 684 (1949).

31 United States V. Perez, 9 Wheat. 579 (1824).

32 Simmons V. United States, 142 U.S. 148 (1891); Thompson V. United States, 155
U.S. 271 (1894).
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fluid, rapidly moving armed force engaged in actual and bitter
combat.

IV. THE ADVOCATE’S DREAM: TURNING A COURT
AROUND ON REHEARING

To be able to persuade a court to reverse itself on rehearing is
indeed a dream, for it does not happen very often.

It did happen in the famous income tax case of the 1890’s, but
there no opinion on the point had been published after the first ar-
gument, the court being equally divided.3?® It happened in a
Jehovah’s Witnesses case in the 1940’s, following a change in the
membership of the court.3* But the only time in the Supreme
Court’s now 188-year long history that it reversed itself on rehear-
ing following a published opinion and without a controlling change in
its membership was in Reid v. Covert,35 a decision with which, | take
it, you are all reasonably familiar.

I should suppose that now, more than twenty years after the
event, neither that case nor its sequels3® will raise either hackles or
blood pressures in military circles. Believe me, those were once
burning issues that then strained even the closest and longest of
friendships. But in today’s calmer atmosphere and on the present
occasion it may be found useful to review some of the problems in
advocacy that the rehearing presented.

The details of the two cases appear in detail in the opinions be-
low,3” and require no recital here, much less still another reargu-
ment of either law or fact. Suffice it to say that, after Mrs. Covert
had been granted release by the U.SDistrict Court in the District
of Columbia, and Mrs. Smith had been denied release by a U.S.
District Court in West Virginia, both cases caie to the Supreme

33 Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895); Pollock v. Farmers’
Loan & Trust Co., 157 U.S. 429 (1895).

34 Jones v. Opelika, 316 U.S. 584 (1942), vacated on rehearing, 319 U.S. 193
(1943). In the interval, Mr. Justice Byrnes had resigned and was replaced by Mr.
Justice Rutledge.

35 354 U.S. 1(1957), withdrawing Reid v. Covert, 351 U.S. 487 (1956) and Kinsella
v. Krueger, 351 U.S. 470 (1956).

38 McElroy v. Guagliardo, 361 U.S. 281 (1960); Grisham v. Hagan, 361 U.S. 278
(1960); Kinsella v. Singleton, 361 U.S. 234 (1960).

37 United States v. Covert, 6 C.M.A. 48, 19 C.M.R. 174 (1955); United States v.
Smith, 5 C.M.A. 314, 17 C.M.R. 314 (1954); United States v. Covert, 16 C.M.R.
465 (A.F.B_R.1954); United States v. Smith, 13 C.M.R. 307 (A.B.R. 1953);
United States v. Smith, 10C.M.R. 350 (A.B.R. 1953).
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Court on an accelerated briefing schedule, after which they were
argued late in the term—and very late in the day.3®

Let me interrupt here to suggest that it is rarely the part of wis-
dom to ask to advance a case or to join in an adversary’s request to
do so. Like the “hydraulic pressure” of the so-called “great cases” of
which Mr. Justice Holmes spoke,3® the pressure of time has an
equally deleterious effect. For it leads to decision by deadline,
which is not good for litigants, any more than it is for courts.

In the first decisions, five justices voted to sustain the military
jurisdiction to try the two women, while at the same time declining
to consider the scope of the constitutional provision that empowers
Congress “To make Rules for the Government and Regulation of the
land and naval Forces.”4% Three justices announced a dissent that
they had not had time to write.4t Mr. Justice Frankfurter, reserv-
ing judgment, also because of insufficient time to examine the is-
sues, commented on the rationale of the majority decision by say-
ing, “The plain inference from this is that the Court is not prepared
to support the constitutional basis upon which the Smith and Covert
courts-martial were instituted and the convictions were secured.” 42
Or, less elegantly put, there were insufficient votes to hold that the
constitutional words, “land and naval Forces,” were broad enough
to include dependent wives.

When that opinion dubitante was orally announced, a knowledge-
able lawyer sitting next to me whispered, “That’s a command to file
a petition for rehearing.” And such a petition, which has been pub-
lished and thus is available for study, was duly and timely filed.43

Obviously, it was demonstrably untenable to sustain court-martial
jurisdiction without consideration of the constitutional provision
conferring such jurisdiction. But— Supreme Court Rule 58(1)stated
that “A petition for rehearing. . .will not be granted, except at the
instance of a justice who concurred in the judgment or decision and
with the concurrence of a majority of the court.” Therefore, one
justice of the five who constituted the original majority had to be
persuaded to change his mind.

Well, Mr. Justice Harlan did change his mind, for reasons that he

38 The arguments concluded at 5:40 P.M., whereas at that time the stated hour for
adjournment was 4:30 P.M. Supreme Court Rule 4(1) of 1954.

3 Northern Securities Co. v. United States, 193 U.S. 197, 400401 (1904).

40 Kinsella v. Kruger, 351 U.S. 470(1956), U.S_ConsT. art. 1§ 8, cl. 14.

41 351 U.S.at 485.

42 351 U.S.at 481.

43 B.A.F.A., supra note 21,at 431-40.
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later set forth with unique candor.#¢ To what extent he was influ-
enced by the petition for rehearing, to what extent he was more
greatly moved by the importunities of one or more of his brethren,
probably no one now living can say. But this much is certain, that
unless this one judge had been unusually open-minded, all the un-
tenability of the original holding, and all the analysis and argument
advanced in the petition for rehearing, would have been utterly and
equally unavailing.

V. THE ADVOCATE’S DILEMMA: COURTS WITH
COMPLETELY CLOSED MINDS

When, however, judges’ minds are completely closed, every effort
at persuasion necessarily fails. Law, history, the force of reasoned
argument, whether singly or in combination, are then quite unable
to move the immovable.

This was the lesson | learned in Roman v. Sincock,4® the Dela-
ware reapportionment case, one of a series that first announced that
the Baker v. Carr4€ doctrine of equal apportionment extended to
both chambers of state legislatures.

In the “One Man, One Vote” argument that had earlier prevailed,
it was contended that the federal analogy of equal state representa-
tion in the United States Senate was inapplicable to state legisla-
tures, because, while the Thirteen States had indubitably created
the Union, it was the several states that had made their own
counties.

Now, as a matter of history — genuine, documented history, not
the slanted and selective presentation that is properly denigrated as
“law office history” —as a matter of demonstrable historical fact, in
Delaware that process had been reversed. There it was the “Three
Lower Counties on Delaware,”’ thus always referred to in the early
Journals of the Continental Congress and in other contemporaneous
writings, that, in 1776, had formed “The Delaware State.” 47

Moreover, further research demonstrated a massive infirmity in
the proposition that the fourteenth amendment prohibited legisla-
tive malapportionment. It was shown that, when Florida was read-

44 Reid v. Covert, 354 U.S. 1, 65 (1957).

45 377 U.S. 695 (1964).

46 369 U.S. 186 (1962).

47 As this cannot be concisely documented, a reference to Appellants’ Brief, at
83-53, Roman v. Sincock, 377 U.S. 695 (1964), where the authorities are collected,
must suffice.

48 See United States v. Florida, 363 U.S. 121 (1960).
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mitted to Congressional representation in 1868,48 a Congressman
voiced objection to the new Florida constitution. Under that in-
strument, he said on the floor of the House, Dade County with its
last recorded population of only 30—that is where Miami now
towers —had representation in the lower house equal to that of Jef-
ferson County, the site of Tallahassee, which had over 3000 people.
No such state constitution, he urged, should be approved. He was
answered by that stalwart architect of Reconstruction, one of the
leaders of the Radical Republicans, Ben Butler of Massachusetts.

Florida’s constitution, said Butler, had been carefully considered
by the Senate Committee on the Judiciary and by the House Com-
mittee on Reconstruction. It had been found republican and proper
and to conform in every respect to the fourteenth amendment. The
gentleman’s objection should be voted down—and voted down it
was.4?

Now, very obviously, that legislative history quite cut out the
very heart of the constitutional organism of Baker v. Carr. But,
since the Court that heard Roman v. Sincock believed in Baker v.
Can, and since it was determined to apply its apportionment doc-
trine to both parts of all state legislatures, it simply ignored the
1868 legislative history, which of course was closer to the meaning
of the fourteenth amendment than were the judges who sat in the
1960’s. No answer to that incident was ventured, because, very ob-
viously, there was none that could be made. So counsel for the
Delaware officials obtained, in return for his efforts, only two
crumbs of rather wry professional amusement. The first was the
look of extreme pain on the countenance of the late Chief Justice
when the Ben Butler collogquy was unveiled in open court. The sec-
ond was an identical look of pain when Mr. Justice Harlan referred
to the same incident during the oral announcement of his dissent.5°

In short, and I think this may be set down as a timeless generali-
zation of universal applicability, it is simply not possible ever to
persuade people who resolutely refuse to be persuaded.

VI. APPLICATION OF ALL OF THE FOREGOING TO
CURRENT MILITARY LAW

From what | have been able to gather from the USCMA reports
and from the literature, | fear that there are indications that the

4 Cong. Globe, 40th Cong., 2d Sess. 3090-92 (1868).
5¢ Harlan, J., dissenting in Reynolds v. Sims, 377 U.S.533, 589, 604-08 (1964), a
dissent applicable also to Roman v. Sincock.
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Court of Military Appeals now seems to be suffering from a collec-
tively closed mind as it pursues its self-appointed task of undertak-
ing to “civilianize” or to “judicialize” the military justice system.5?

Recently, in the course of a workshop on appellate advocacy for
prosecutors, | was asked by a young Army JA captain how to treat
a question that he had been asked, or had heard asked, by the Court
of Military Appeals. In substance, ajudge had said, “You have cited
cases from our court and from the U.S. Supreme Court. Do you
have anything else?”

My suggested reply was, “No, we do not. We have assumed that
this court would respect its own precedents, and that it would of
course follow the rulings of the highest court in the land.”

But, on further reflection, |1 am not at all sure that this suggested
after-the-fact answer was really helpful, essentially because a young
lawyer is never as free as an older one to deal with extreme judicial
positions. In the military, it is RHIP —rank is the touchstone; but in
a courtroom it is AHIP —age. An older lawyer is allowed much more
freedom, particularly when he is well known to the court in
question.

But, recurring to substance, what can lawyers usefully say when
facing the transformation and restructuring of the military justice
system that seems to be in train?

Let me go back once more to Justice Holmes’ timeless comment
that “we need education in the obvious.”52 And let me touch just
briefly on some of the more obvious fundamentals.

The first American military codes go back to the Continental
Congress, where John Adams drafted both the Articles of War as
well as the Articles for the Government of the Navy. He followed
the British Articles of War almost verbatim, because, as he wrote,
those provisions had carried the British Empire “to the head of
mankind.”5% And Adams, let it be remembered, was not a military
man at all. He was a lawyer, one of the ablest in the Colonies.5*

Following the successful outcome of the Revolution, the Federal
Convention met in 1787 to draft the Constitution. Of that body’s 55

51 Address by Hon. A. B. Fletcher, Jr., Where the Court of Military Appeals is
Going in the COMA Evolution, Federal Bar Association annual convention (30
Sept. 1977);J. S. Cooke, The United States Court of Military Appeals, 1975-1977:
Judicializing the Military Justice System, 76 MiL. L. REv. 43 (1977).

52 Supra note 7.

53 3 DIARY AND AUTOBIOGRAPHY OF JOHN ADAMS (L. H. Butterfield ed., 1961)
409-410.

54 1,2, AND 3 LEGAL PAPERS OF JOHN Apams (L. K. Wroth & H. B. Zobel eds.,
1965), passim.
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members, well over half had been in uniform during the arduous and
at times apparently hopeless war for Independence. Including
Washington, 18 had served in the Continental Army, while 13 more
had had militia duty during the long struggle.5s

Did the framers, in the face of their own searing experiences,
undertake to civilianize military justice? They did not. They put
military justice into Article I, Section 8, clause 14, and they placed
civilian justice into Article 111

Let us turn to Congress, which has legislated on military law
under the Constitution since the beginning.5¢ Its latest expression
is the Uniform Code of Military Justice, last amended in 196857—
and that legislation appears in title 10 of the United States Code,
Armed Forces, while civilian justice is dealt with in title 28.

Next, what says the Supreme Court? It was Jeremy Bentham,
and here | am quoting from memory, who sneered that jurispru-
dence was the science of being methodically ignorant of what
everyone knew. Well, the Supreme Court has not been fairly sub-
ject to that stricture in matters military. Some time back it said, in
words frequently repeated:

An army is not a deliberative body. It is the executive arm. Its law is
that of obedience. No question can be left open as to the right to
command in the officer, or the duty of obedience in the soldier. Vigor
and efficiency on the part of the officer and confidence among the sol-
diers are impaired if any question be left open as to their attitude to
each other.58

Nor should we overlook what the Court said in the second flag
salute case: “The Nation may raise armies and compel citizens to
give military service. . . . It follows, of course, that those subject to
military discipline are under many duties and may not claim many
freedoms that we hold inviolable as to those in civilian life.”5®

And, let me add, the Supreme Court in recent years has regularly
reversed Courts of Appeals that lost sight of those so obvious pro-
positions: Parker W. Levy,® Greer W. Spock,®* Middendorf w.

55 6 D. S. FREEMAN, GEORGE WASHINGTON (1954) 93.

56 See the authorities collected in my Courts-Martial and the Constitution: The
Original Practice, 72 Harv. L. REv. 1, 13-22(1958), reprinted in MiL. L. REV.
BICENT. ISSUE 169, 181-188 (1975).

57 MILITARY JUSTICE AcCT oF 1968, PUB. L. 90-632,82 Stat. 1335.

58 In re Grimley, 137 U.S. 147, 183 (1898).

82 Board of Education v. Barnette, 319 U.S.624, 642 note 19 (1943).

80 417 U.S. 733 (1974).

81 424 U.S. 828 21976 .
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Henry,82 Schiesinger v. Councilman,®® all of these were govern-
ment appeals in which the judgments of the Courts of Appeals were
reversed.

Moreover, any decision that breaks or subverts the chain of com-
mand dilutes if indeed it does not nullify the constitutional provision
that makes the President the Commander in Chief.84 In this connec-
tion it is well not to ignore the Swaim case, a decision notable not
only for its dramatic circumstances but even more so for its basic
doctrine.%s

The dramatic feature is that General Swaim remains the only
Judge Advocate General—up to now—ever convicted by court-
martial. And the doctrinal feature of the decision most significant in
the present connection is that the Court sustained the power of the
President to convene a general court-martial even though Congress
had not specifically conferred such power on him. Why? Because,
said the Court, the President is made Commander in Chief by the
Constitution. | commend careful study of the Swaim case to any
who are still inclined to believe that, even when expressly empow-
ered by Congress to do so,%¢ the Commander in Chief lacks author-
ity to prescribe even a portion of the Manual for Courts-Martial .67

Contentions along the foregoing lines doubtless mark the outside
limits of any advocate’s presentation. It is to be hoped that consid-
eration of the fundamentals that have been outlined may serve to
deflect the Court of Military Appeals from its present course of
their disregard. It is also to be hoped, both for the state of the
armed forces and for the safety of the nation, that the country’s
highest military tribunal will begin to map a path away from some of
its more recent novel departures.

But although advocates before that court are under fairly obvious
restraints, | am here under no such restrictiors. | speak here as one
equally retired from law practice and from military status, viewing
current problems simply as a concerned citizen, but against a back-
ground of over 40 years’ experience in and exposure to military law.
Justice Holmes once said, “I hate to hear old soldiers telling what

62 425 U.S. 25 (1976).

83 420 U.S. 738 (1975).

&4 J.S. Const. art. 11,8 2.

85 Swaim v. United States, 165 U.S. 553 (1897).

%6 UNIFORM CODE OF MILITARY JusTICE art. 36, 10 U.S.C. 8 836 (1976) [here-
inafter cited as U.C.M.J.]

87 United States v. Ware, 24 C.M.A. 102, 104 note 10, 106, 51 C.M.R. 275, 277
note 10, 279, 1 M.J. 282, 285 note 10, 287 (1976). Compare the concurring and
dissenting opinions in United Statesv. Newcomb, 5 M.J. 4 (C.M.A. 1978).

16



19781 ADVOCACY AT MILITARY LAW

heroes they were.”®® But | can at least say, without the slightest
immodesty, that my experience with military justice has been
multi-faceted. | have served as staff judge advocate; | have oc-
cupied every seat in the military courtroom-except one; | have
taught military law at a university law school; and in the civil courts
I have both defended and challenged the judgments of military tri-
bunals.

And having had that background and experience, | want to em-
phasize the real, not just the verba! differences, between an armed
force and a civilian society. Let me quote from General William
Tecumseh Sherman, who was a lawyer long before he became a
general:8®

| agree that it will be a grave error if by negligence we permit the
military law to become emasculated by allowing lawyers to inject into
it the principles derived from their practice in the civil courts, which
belong to a totally different system of jurisprudence.

The object of the civil law is to secure to every human being in a
community all of the liberty, security, and happiness possible, con-
sistent with the safety of all. The object of the military law is to gov-
ern armies composed of strong men, so as to be capable of exerting
the largest measure of force at the will of the nation.

These objects are as wide apart as the poles, and each requires its
own separate system of laws, statute and common. An army is a col-
lection of armed men obliged to obey one man. Every enactment,
every change of rules which impairs that principle weakens the army,
impairs its value, and defeats the very object of its existence. All the
traditions of civil lawyers are antagonistic to this vital principle, and
military men must meet them on the threshold of discussion, else ar-
mies will become demoralized by grafting on our code their deductions
from civil practice,?

| should add that the basic definition, “An army is a collection of
armed men obliged to obey one man,” was neither original with
Sherman nor with any other military figure. It goes back to John
Locke, from whom it was quoted by Dr. Samuel Johnson in his Dic-
tionary. ™

Consequently, as the Supreme Court said in Orloff v. Wil-

88 The Fraternity of Arms (1897), in OCCASIONAL SPEECHES, supra note I at 100,
101.

8 | . LEwWIS, SHERMAN: FIGHTING PROPHET (1932) 103-112.

70 UNIFORM CODE OF MILITARY JUSTICE, Hearings on H.R. 2498 Before a Sub-
comm. of the House Comm. on Armed Services, 81st Cong., 1stSess. 780.

71 See E. L. McApaM, JR. AND G. MILNE, JOHNSON’S DICTIONARY: A MODERN
SELECTION (1963) 66.
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loughby, 72 “The military constitutes a specialized community gov-
erned by a separate discipline from that of the civilian.”

And why? Because, while the civil community seeks to achieve
the greatest good for the greatest number, the object of an armed
force is to send men obediently against the public enemy, to their
death if need be.

That is not a palatable fact these days, and so, being unpalatable,
the Age of Aquarius deems it something to be ignored. But it cannot
be ignored, and so | turn once more to Mr. Justice Holmes. Here is
what he said in 1895:

| have heard the question asked whether our war was worth fight-
ing, after all. There are many, poor and rich, who think that love of
country is an old wife’s tale, to be replaced by interest in a labor
union, or, in the name of cosmopolitanism, by a restless self-seeking
search for a place where the most enjoyment may be had at the least
cost .. ..For my own part, | believe that the struggle for life is the
order of the world, at which it is vain to repine. | can imagine the
burden changed in the way it is to be borne, but | cannot imagine that
it will ever be lifted from men’s backs. . . Now, at least, and perhaps
as long as man dwells upon the globe, his destiny is battle, and he has
to take the chances of war.?3

That being so—and who is there now alive who can gainsay
it?—we must address ourselves to the endless debate on the re-
lationship between justice and discipline in a military community.

That matter was well put in a book on The Art & War published
precisely three centuries ago, in a passage that graced the frontis-
piece of an earlier edition of the Manualfor Courts-Martial:

Justice ought to bear rule everywhere, and especially in armies; it
is the only means to settle order there, and there it ought to be exe-

cuted with as much exactness as in the best governed cities of the
kingdom, if it be intended that the soldiers should be kept in their

duty and obedience.?4

In actual fact, justice and discipline in the military are indivisible,
because, as everyone with troop experience has known since the
beginning, a unit subjected to injustice is bound to be undisciplined.
Hard, even harsh treatment in difficult situations is understandable
when fairly administered, and is therefore acceptable. But unjust
treatment is certain to destroy morale and hence military effective-

72 345 U.S. 83,87 (1953).
73 The Soldier’s Faith (1895), in OccASIONAL SPEECHES, supra note 1, at 73, 74,

75.
74 By Louis de Gaya (1678); frontispiece, MANUAL FOR COURTS MARTIAL, U.S.

ARMY. 1921.
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ness. In short, just as liberty and union are, as Daniel Webster
reminded us, one and inseparable in civil relationships, so justice
and discipline are one and inseparable in the military community.

In this connection, I must draw attention to a recent pronounce-
ment to the effect that military discipline and military justice are
not only divisible, but that the line between the two is to be drawn
between the summary and the special court-martial. The American
bar was recently told that nonjudicial Article 15 action and sum-
mary courts-martial involve military discipline, while proceedings
before special and general courts-martial pertain to military jus-
tice.?s

Just a glance at the Uniform Code will serve to dispel this newly
vouchsafed revelation.

Article 15 of the Code permits most minor miscreants to escape
nonjudicial punishment by demanding trial by court-martial. Arti-
cle 20 further entitles an accused to refuse trial by summary
court-martial. Consequently, if the military boundary between jus-
tice and discipline is actually located above the summary and below
the special court, then every minimal offender other than the
maritime mischief-marker —the “member attached to or embarked
in a vessel”7¢—can, by his own unilateral and unreviewable act, re-
move himself entirely from the lowly levels of military discipline
and enter upon the rarified uplands of military justice.

So my comment on this novel theory as to the point of separation
between military discipline and military justice, a view first un-
veiled only a few months ago, is that it flies into the face of the Code
and is, in consequence, completely mistaken. | doubt if | could deal
with that hypothesis any more gently except at the sacrifice of accu-
racy.

Moreover, | venture to submit, the circumstance that presently
the United States has only volunteer armed forces surely does not
justify a fundamental restructuring of the Congressionally estab-
lished system of military justice. For, traditionally as well as his-
torically, the United States has almost always had volunteer forces.
Although conscription was indeed considered in October 1814,77
there was no draft law on the books until 1863, in the Civil War;?®

75 Address by the Hon. A. B. Fletcher, Jr., at the Mid-Year Meeting of the
American Bar Association, New Orleans, Louisiana (12 Feb. 1978). See also
United Statesv. Booker, 3 M.J. 443 (C.M.A. 1977).

76 U.C.M.J. art. 15(a).

" E. UpToN, THE MILITARY POLICY OF THE UNITED STATES (1917) 123, citing 1
Am. State Pap. Mil. Affairs 515.

78 Act of 3 Mar. 1863, ch. 75, 12 Stat. 731.
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nor from Appomattox until 1917;7® nor from the 1918 Armistice until
late in 1940, after the fall of France.8® Remember, if you please,
that an extension of the 1940 draft beyond a single year only passed
the House of Representatives in August 1941 by a single vote.81 It
was only from 1948 to 1973 that we regularly had peacetime con-
scription, and for much of that period it was concerned with actual
hostilities in Korea and in Viet Nam.82 Consequently, most Ameri-
can military law, in actual, demonstrable fact, was fashioned and
developed for purely volunteer forces.

Again, let it not be said that, because there is now no draft law in
effect, enlistment in the armed forces has become like entering on
any civilian job; it hasn’t. To take only a very few examples, the
civilian worker can quit at will, while for a soldier to do so is always
a military offense, AWOL at best, desertion at worst.8? The civilian
can tell off the boss at any time; in an armed force such liberty is an
obvious violation of the Code.®4 And to go on strike, which many
hail as the highest manifestation possible in a free society, is, in an
armed force, inescapably mutiny.8s

Also, and here | venture on delicate ground, what about the death
penalty in the two situations? I will not undertake to review the
gyrations of the Supreme Court in this area, although it would be
well to point out that, since the fifth amendment in three separate
clauses contemplates capital punishment,®¢ the eighth amendment,
adopted simultaneously as a part of the identical document, cannot
fairly be read as condemning death sentences.

But what about death sentences in a military society? The faithful
and obedient soldier daily risks death in every combat situation,
and, counting only the wars of this century, more than 425,000 loyal

78 Act of 18 May 1917, ch. 15, 40 Stat. 76.

80 Selective Training and Service Act of 1940, ch. 720, 54 Stat. 885.

81 H J.R. 222, concerning extension of the Selective Compulsory Military Training
and Service Act of 1940, was passed on 12 August 1941 by a vote of 203 to 202.
with 27 members not voting. 87 CoNG. REC. 7074 (1941).

82 The last selective service measure was the Act of 28 Sept. 1971, Pub. L. 92-129,
85 Stat. 348. Section 101(a)(35) of that act extended induction authority from 1
July 1971 to 1July 1973. 50 U.S.C. App. § 467(c) (Supp. V 1975). The basic
legislation was allowed to expire on the extended date.

8 U.C.M.J. art. 86 (absence without leave); U.C.M.J. art. 87 (missing move-
ment); U.C.M.J. art. 85 (desertion).

84 U.C.M.J. art 89 (disrespect); U.C.M.J. art. 89 (insubordinate conduct).

85 U.C.M.J. art. 94.

8¢ “No person shall be held to answer for a capital, or otherwise infamous crime.
..."; “nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb”; and “nor be deprived of life, liberty, or property,
without due process of law.” U.S. ConsT. amend V.

20



19781 ADVOCACY AT MILITARY LAW

and decent Americans have died in or as the result of battle.87 Can
we remain true to their memories, can we look future soldiers in the
eye, if henceforward the cowards and the skulkers and those who
misbehave before the enemy will be permitted to escape danger by
receiving only sentences to imprisonment, sentences that are cer-
tain to be mitigated after the passage of a few years? The fact that
in the 113 years since the Civil War ended there has been only a
single execution for a purely military offense in the American armed
forces, and that this single wholly justified penalty has evoked a
continuing emotional wail over more than a quarter of a century,
strongly suggests that we badly need to rethink our civic values.%8

Finally, and of course this is something that counsel are not free
to say, civilian justice as now administered is hardly a persuasive
advertisement for nonmilitary tribunals.

Back in 1905, William Howard Taft declared that “I grieve for my
country to say that the administration of the criminal law in all the
states in the Union (there may be one or two exceptions) is a dis-
grace to our civilization.”® What do you suppose he would say
today, when the streets of few American cities are safe at night,
when in some there is no safety even in daylight hours, and when
bail practices are so loose that, once a criminal has been ap-
prehended, he is immediately turned loose to commit further depre-
dations?

The raunchy centers of adult bookstores and theaters that now
infest virtually all sizeable communities today are a direct conse-
quence of the series of decisions that suddenly discovered how, con-
trary to previous pronouncements,®® the first amendment protected
obscenity.®* And in my home state, state judicial proceedings to
close down massage parlors, which of course are simply old-time
bawdy houses differently named, were halted for six weeks by a
federal judge while he pondered the merits of those establishments’
claims of constitutional right.®2 The same jurist recently enjoined a
municipal ordinance that sought to bar nude theatrical perform-

S WORLD ALMANAC (1978) 329. The exact figure is 425,845.

8 At this juncture | venture to cite my own study, Lament for a Skulker: The
Case of Private Slovik, 4 COMBAT FORCES J. (July 1954) 33.

8 W. H. TAFT, The Administration o Criminal Law, 15 YALE L.J. 1, 11 (1905).
80 Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).

21 .g., Memoirs v. Massachusetts, 383 U.S. 413 (1966).

82 Phoenix, Arizona, newspapers for 31 March and 13 May 1978 (Maricopa County
campaign against massage parlors).
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ances.% | wonder what James Madison, who framed the Bill of
Rights, would have thought of those results.

Nor should we forget why it is that the federal courts are over-
crowded. Without any doubt, it is because they are too busily en-
gaged in tasks for which they are obviously unfitted, such as
operating schools and prisons, apportioning legislatures, and lis-
tening to the complaints of every eccentric who claims constitutional
sanctions for everything he wants, or who asserts constitutional
prohibitions against everything he dislikes.?4 Indeed, today the Su-
preme Court is all too plainly passing on the utility and desirability
of legislation, behaving precisely like that Council of Revision that
the Framers advisedly rejected.®s

So | say, let us not hold up today’s American civilian justice as the
embodiment of everything that is excellent. Believe me, it is cur-
rently a badly flawed institution.

I have pointed out earlier that the Court of Military Appeals’
campaign to civilianize military justice lacks affirmative constitu-
tional and statutory sanction. More than that, its holding that there
are limits on the President’s power to prescribe the Manual for
Courts-Martial plainly ignores the constitutional provision that
makes him the Commander in Chief.?¢ Its determination that it is
the body having ultimate supervision of all aspects of the adminis-
tration of military justice, so that it can mandamus a Judge Advo-
cate General,®? disregards the explicit Code provision that lodges
the “supervision of the administration of military justice” in the
several Judge Advocates General.?®

Nor can | forbear mention of the Henderson case, where an indi-
vidual convicted of a premeditated conspiracy to murder went
scot-free because the prosecution had been somewhat dilatory in
bringing him to trial.®® The statutory admonition for prompt trial in
Article 10 of the Code sets no fixed time limits. It derived from old
AWs 69 and 70,190 which in turn had their origin in the Civil War
provision that effected the release of Brig. Gen. Charles P. Stone,

93 Phoenix, Arizona, newspapers for April 1978 (Yuma, Arizona, ordinance
against nudity).

94 F.g., P. B. Kurland, Government by Judiciary, 20 MODERN AGE 358 (1976).

95 M. FARRAND, THE FRAMING oF THE CONSTITUTION (1913) 70, 156-57,202.

96 U S. ConsT. art. 11, 8§ 2. Compare United States v. Larneard. 3 M.J. 76
(C.M.A. 1977).

87 United Statesv. McPhail, 24 C.M.A. 304, 52 C.M.R. 15, 1 M.J. 457 (1976).

98 J.S.C.M. art 6(a).

9 United Statesv. Henderson, 24 C.M.A. 259,51 C.M.R. 711, 1M.J. 421 (1976).
to0 H R, Rep. No. 491, 81st Cong., 1st Sess. 13 (1949); S. Rep. No. 486, 81st
Cong., 1st Sess. 10 (1949).
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who had been held for several months and then was never tried.°!
In the Henderson case, there was no indication whatever that the
accused had been prejudiced in the slightest by the delay in bring-
ing him to trial. The disinterested observer, therefore, is bound to
apply to that decision, which turned loose a convicted murderer, the
famous remark of Charles Dickens’ Mr. Bumble: “If the law sup-
poses that, then the law is a ass—a idiot.”102

All too plainly, therefore, the Court of Military Appeals has be-
come an activist court. This is regrettable, because in our constitu-
tional system judges are meant to be umpires, not contestants. An
activist court, operating not only without warrant from statutes or
from the Constitution, but actually in violation of both, is thus an
essentially lawless body. If it has not respect for its own prece-
dents, how can it expect respect from others for its more recent
pronouncements? The worthies of old, from the Thirteenth Century
to the Twentieth, have always inveighed against activist judges.

Hearken to Bracton, writing before 1257; he composed that
monumental treatise On the Laws and Customs o England be-
cause, he said, “these laws and customs are often misapplied by the
unwise and unlearned who ascend the judgment seat before they
have learned the law . . ., and frequently subverted by the greater
judges who decide cases according to their own will rather than by
the authority of the laws.”193 And Justice Holmes, some six
hundred and fifty years later, made the same point: “It is a misfor-
tune if a judge reads his conscious or unconscious sympathy with
one side or the other prematurely into the law, and forgets that
what seem to him to be first principles are believed by half his fel-
low men to be wrong.”104

Nor must we forget the same Justice’s later comment, uttered in
dissent: “I recognize without hesitation that judges do and must
legislate, but they can do so only interstitially; they are confined
from molar to molecular motions. A common-law judge could not say
I think the doctrine of consideration a bit of historical nonsense and
shall not enforce it in my court.”195 Alas, that standard of restraint
was later widely ignored.

101 1 W, WINTHROP, MILITARY LAW AND PRECEDENTS (2d ed. 1896) *165-67; id.,
1920 reprint at 119.

102 QLIVER TWIST, ch. 51.

103 2 BRacTON, DE LEGIBUS ET CONSUETUDINIBUS ANGLIAE (S.E. Thorne ed.
1968) 19 note 1.

104 ] aw and the Court (1913), in OCCASIONAL SPEECHES, supra note 1, at 168,
171-172,

105 Southern Pacific Co. v. Jensen, 244 U.S. 205, 218, 221 (1917).
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During the time that Chief Justice Warren presided over the Su-
preme Court, that tribunal squarely overruled over 30 cases.1%
Such a wholesale disregard of what theretofore was settled is, very
plainly, not justice according to law.1°7 |t is, rather, a return to
justice without law, to the jurisprudence of the Eastern Kadi at the
gate, who decides cases by whim rather than by rule. Dean Roscoe
Pound once wrote, “Law must be stable and yet it cannot stand
still.”198 Well, law in the United States over the last twenty years
or so has been far from stable.

Let me quote here, with permission from the owner of the li-
terary rights, part of a letter that the late Dean Acheson wrote me
in September 1964, when he was engaged in writing his first volume
of memoirs, Morning and Noon.1% He had been law clerk to Mr.
Justice Brandeis from 1919to 1921;this is what he wrote:

I have just been writing of those days and of “our” court, as Bran-
deis called the White Court, in a volume which | hope to finish before
| get sent away again. It was not so bad, a pig headed and obstructive
group of old codgers. But they were not trying to goose the country
into their conception of the New Jerusalem. 110

As | have said, | sincerely hope that the Court of Military Ap-
peals can be persuaded to abandon its present effort to restructure
the military justice system to their own hearts’ desire. But if reason
proves unable to prevail, there are remedies at hand—and all of
them involve Congressional action.

We are witnessing now how the Congress is in the process of de-
claring illegal unionization of the armed forees.!1t No quicker way
towards demoralizing and dismantling an armed force could possibly
be devised than to permit its members to join labor unions; and ob-
viously Congress was dissatisfied with the half-hearted directives
emanating from the Department of Defense, directives that ap-
proached the matter from the widely different situation of civil ser-

108 |J_S_ Constitution Annotated, S. Doc. 92-82, 92d Cong., 2d Sess.”1794-1796
(1972) (Nos. 89-133).

107 See R. Pound, Justice According to Law, 13CoLum. L. REV. 696 (1913), 14id.
1,14id. 103 (1914). No one can read this seminal essay without being permanently
impressed by Pound’s greatness, a quality that none of his later tergiversations
could ever dilute or dissipate.

108 R, POUND, INTERPRETATIONS OF LEGAL HISTORY (1923) 1.

108 Pyplished in 1965.

110 Here quoted with the permission of his son, David C. Acheson, Esq., of the
District of Columbia bar.

111§, 274, 95th Cong., 1st Sess. (1977), a bill to prohibit union organization in the
armed forces, passed the Senate on 16 Sept. 1977. 123 Cong. Rec. 15088 (1977).
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vants’ rights rather from that of soldiers’ and sailors’ and airmens’
duties.112

Similarly, |1 am certain that Congress will not permit those same
armed forces to be disrupted by decisions, from a court of its own
creation, that short-circuit the chain of command, doctrinaire deci-
sions that are all too plainly rested on demonstrably fallacious no-
tions. So I envisage three possible solutions.

The first of these, which may indeed have been long overdue, is to
permit an appeal by the government from Court of Military Appeals
decisions, excluding, of course, further review of rulings on the
sufficiency of evidence and similar purely factual matters.

Actually, such a provision would simply equalize the existing po-
sition, for the accused is always free to invoke the assistance of the
federal courts once he has exhausted his military remedies. Of
course he could always relitigate the question of jurisdiction, which
he—and mostly she—have already done with considerable suc-
cess. 13 More than that, the accused who loses in the Court of Mili-
tary Appeals can, as the Calley case shows, retry virtually every
asserted trial error on collateral attack.4 So a provision permitting
government appeals would really be an equalizer.

And, with such appeals given a statutory basis, | foresee no con-
stitutional complications, any more than where the federal courts
now review the conclusions of administrative agencies. Of course |
am aware that direct appeal failed in three earlier cases, Ex parte
Vallandigham,*t> In re Vidal**® and Shaw v. United States.!t?
But in none of those was there the slightest authorization for the
course being attempted.

112 D, C. Siemer, A. S. Hut, Jr. and G. E. Drake, Prohibition on Military
Unionization: A Constitutional Appraisal, 78 MiL. L. REv. 1(1977).

113 McElroy v. Guagliardo, 361 U.S. 281 (1960), considering United States v.
Guagliardo, 25 C.M.R. 874 (A.F.B.R.), pet. denied, 9 C.M.A. 819, 26 C.M.R. 516
(1958); Wilson v. Bohlender, 361 U.S. 281 (1960), considering United States v.
Wilson, 9 C.M.A. 60, 25 C.M.R. 322 (1958); Grisham v. Hagan, 361 U.S. 278
(1960), considering United Statesv. Grisham, 4 C.M.A. 694, 16 C.M.R. 268 (1954);
Kinsella v. Singleton, 361 U.S. 234 (1960), considering United States v. Dial, 9
C.M.A. 541, 26 C.M.R. 321 (1958); Kinsella v. Krueger, 354 U.S. 1 (1957),
considering United States v. Smith, 5 C.M.A. 314, 17 C.M.R. 314 (1954); and Reid
v. Covert, 354 U.S. 1(1957), considering United States v. Covert, 6 C.M.A. 48, 19
C.M.R. 174 (1955). In each of these cases, the Court of Military Appeals had
earlier sustained jurisdiction.

114 Calley v. Callaway, 382 F. Supp. 650 (M.D. Ga. 1974), rev’d 519 F.2d 184 (5th
Cir. 1975), cert. denied, 425 U.S, 911.

115 1\Wall. 243 (1863).

116 179 U.S. 126 (1900).

117 209 F.2d 811(D.C. Cir. 1954).
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A second form of remedy was proposed about a dozen years ago,
which | mention only for the sake of completeness. At that time a
high-powered Army board, obviously misled by its lawyer mem-
bers, proposed afforcing the Court of Military Appeals by increasing
its membership: There were to be two additional judges, drawn
from the ranks of retired Judge Advocates General of the armed
forces.11® At the time | expressed indignation that this crass court-
packing plan, all too reminiscent of 1937, had not evoked immediate
outrage.11® But perhaps | should not have been concerned, for in the
event the plan was so obviously infirm that it never got off the
ground; and today it is remembered, if at all, merely as a curiosity.

Finally, and of course this would be the most drastic cure of all, if
we look back into American history we will find that, on three
separate occasions, Congress abolished courts of which it did not
approve.

The first instance is a matter of general history, tolerably well
know. After the election of 1800, the lame duck session of President
John Adams’ last Congress created a series of United States Circuit
Courts which, as a matter of judicial administration, were badly
needed. In the closing days of Adams’ tenure, a host of partisan
Federalists were appointed to these new tribunals; those were the
“midnight judges.” Within a year, those Circuit Courts were simply
abolished by Jefferson’s 7th Congress.*2°

The second example is less widely known, except of course to stu-
dents of the federal judicial system. Back in 1910, before planes and
buses, when the railroads constituted the basic system of communi-
cation holding the country together, the front line of litigation was
engaged in fighting over the regulatory powers of the Interstate
Commerce Commission. At that time a Commerce Court was estab-
lished, whose jurisdiction was limited to review of that agency’s or-
ders.*2* Well, the Commerce Court had a sorry record of reversals
by the Supreme Court, and one of its members was impeached and
convicted. So, in the first year of the Wilson administration, it was

118 Committee on the Uniform Code of Military Justice, Good Order and Discipline
in the Army, Report to Honorable Wilber M. Bruckner, Secretary of the Army
194, 195, 198 (1960). The proposal would have required amendment of U.C.M.J.
art. 67(a)(1).

18 Constitutional Rights o Military Personnel, Hearings Before the Subconin.
(()n Co)nstitutional Rights of the Senate Judiciary Comm. 87th Cong., 2d Sess. 781
1962).

120 Act of 13 Feb. 1801, ch. 4,2 Stat. 89; Act of 8 Mar. 1802, ch. 8, 2 Stat. 132; see
F. Frankfurter and J. M. Landis, The Business do the Supreme Court (1928) 25-32,
reprinted from 38 HARV . L. REv. 1029-1036.

121 Act of 18June 1910, ch. 309, 36 Stat. 539.
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abolished, and all of its jurisdiction was transferred to three-judge
district courts— where it rested for some 60 years.122

The third example is hardly known even to lawyers; it comes from
the Civil War. At that time, Washington was a Southern city in
every respect, where slavery existed until abolished, not by any-
thing in the Constitution, but by an Act of Congress in April
1862.123 The court of general jurisdiction then was the Circuit Court
of the United States for the District of Columbia, which trebled in
brass as a U.S. District Court and also as a Criminal Court. But its
judges were suspected of being Confederate sympathizers. So Con-
gress in March 1863 simply abolished that court, and created in-
stead a new tribunal, the Supreme Court of the District of Colum-
bia, to which President Lincoln appointed staunch Union men.124
Despite a change of name in 1936125 and the transfer away of its
non-Federal business in 1970,126 the court created in 1863 is still
functioning today; it is now the United States District Court for the
District of Columbia. But the judges of the tribunal that was
abolished in 1863were simply turned out to pasture.

I suppose that every one present here today was at some time,
most likely in grammar school, exposed to Patrick Henry’s thrilling
denunciation of the Stamp Act in 1765. The precise text of his
remarks was doubtless somewhat embroidered by his grandson-
biographer, but it has been a part of the American heritage for so
long that the legend, if indeed legend it be, now qualifies as a fact
that has been conclusively established.

Here was Patrick Henry’s peroration:

Tarquin and Caesar each had his Brutus, Charles the First his
Cromwell, and George the Third—
“Treason!” shouted the Speaker.
”Treason, treason,” cried other members.

122 Act of 22 Oct. 1913, ch. 32, 38 Stat. 208, 219; see F. Frankfurter and J. M.
Landis, The Business of the Supreme Court (1928) 153-162, reprinted from 39
HARv. L. REv. 594-603. Jurisdiction to review ICC orders was finally transferred
from three-judge district courts to courts of appeals by the Act of 2 Jan. 1975,
Pub. L. 93-584, 88 Stat. 1917, codified at 28 U.S.C. § 2321 (1970).

123 Act of 16 Apr. 1862, ch. 54, 12 Stat. 876.

124 Act of 3 Mar. 1863, ch. 91, 12 Stat. 762; see F. L. Bullard, Lincoln and the
Courts of the District of Columbia, 24 A.B.A.J. 117 (1938).

125 Act of 25 June 1936, ch. 804, 49 Stat. 1921.

126 Tjtle | of the District of Columbia Court Reform and Criminal Procedure Act of
(1970,)Pub. L. 91-358, 84 Stat. 473; see Palmore v. United States, 411 U.S. 389
1973).
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Henry finished his sentence: “mag profit by their example. If this
be treason, make the most of it.” 127

127 R. D. MEADE, PATRICK HENRY: PATRIOT IN THE MAKING (1957) 173, quoting
from 1 W. W. HENRY, LIFE, CORRESPONDENCE AND SPEECHES OF PATRICK
HENRY (1891)86-87.
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THE TEACHING OF PROFESSIONAL
RESPONSIBILITY TO FEDERAL GOVERNMENT
ATTORNEYS: THE UNEASY PERCEPTIONS*

Captain William R. Robie**

The ethical responsibilities of lawyers infederal service
differ significantly in certain respects from those of at-
torneys in private practice. | n this article Captain Robie
deals with the problem of makingfederal attorneys aware
of these differences.

Captain Robie briefly reviews the Federal Ethical
Considerations, a set of standards developed in 1973 by
the Federal Bar Association to implement within gov-
ernment service the canons of the American Bar Associ-
ation’s Code of Professional Responsibility, promulgated
effective 1 January 1970. The author discusses a dilemma
peculiar tofederal attorneys, that of whether one’s client
is the particular official whom one is advising, or the
entire agency or the government as a whole, or perhaps
none of these, but the public interest in general, however
defined.

The author next surveys three subject-matter areas of
instruction in professional responsibility. The first of
these areas covers ethical standards that apply to all
government employees, nonlawyers as well as lawyers.
Training in this area has been conducted primarily by
the Office of the General Counsel of the Civil Service
Commission.

The second affects federal attorneys who represent
other government employees as individuals, as defense

*The opinions and conclusions presented in this article are those of the author and
do not necessarily represent the views of The Judge Advocate General’s School or
any other governmental agency.

**JAGC, USAR. Counsel for Legal Personnel to the Associate Attorney General
of the United States, Washington, D.C. Former Associate Director, Legal Educa-
tion Institute, U.S. Civil Service Commission, Washington, D.C. B.A., 1966,
Northwestern University; J.D., 1969, Northwestern University School of Law.
Member of the Bars of Illinois and the United States Court of Military Appeals.
Captain Robie is the author of a comment, The Court-Martial of @ Judge Advocate
General: Brigadier General David G. Swaim (2884), published at 56 MiL. L. REv.
211 (1972).
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counsel before courts-martial or administrative board
proceedings or as legal assistance officers. This second
area also includes attorneys who act as prosecutors. In-
struction is carried out by The Judge Advocate General’s
School, U.S. Army, at Charlottesville, Virginia, and by
other similar institutions.

The third and last area concerns responsibilities of
federal attorneys who provide legal advice within gov-
ernment agencies, in like manner with corporation
counsel in the private sector. This is the area in which the
dilemma posed above arises most frequently and most
sharply. However, of the three areas, this one has been
most neglected, and the Legal Education Institute of the
Civil Service Commission has been the agency most ac-
tive in disseminating information tofederal attorneys in
need of it.

Captain Robie describes the various methods of in-
struction used by the Institute. This includes integration
of material on professional responsibility with other ma-
terial in general orientation courses; the seep-down ap-
proach, in which professional responsibility instruction
is mixed with the material of substantive law courses of
all types; and the separate course approach, in which
professional responsibility is considered by itself, sepa-
rately from other material. From his practical experience
working for the Institute, the author concludes that the
separate-course approach is best of the three from a
pedagogical point of view, but that the integrated and
seep-down approaches tend to be far more popular with
prospective students. He concludes also that, although the
Federal Ethical Considerations can be helpful in resolv-
ing the dilemmasfaced byfederal attorneys, nevertheless
there is still need for clarification of the relationship
between the federal attorney and the agency for which he
or she works.

I. THE SUBSTANTIVE DILEMMA

“The ultimate client, if not the only client of the govern-
ment attorney, is the advancement of the common good.”
John R. Risher, Jr.1

1Risher Speaks on Legal Ethics, Calls for Decisions of “Conscience,” 15 THE
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“[TThe administrator who the lawyer advises . . . is the real

client.”
F. Trowbridge von Baur 2

The problems inherent in attempting to instruct federal govern-
ment attorneys (and by analogy, state and local government attor-
neys also) are epitomized by these two conflicting statements.
Determining what professional ethical standards, if any, federal
government attorneys must adhere to is the primary problem faced
by those seeking to develop and provide instruction on professional
responsibility to federal government attorneys. That problem is
compounded by the lack of certainty as to who is the client that
most federal government attorneys, military as well as civilian, are
supposed to represent.3

Private practitioners are generally admitted to practice in one or
more state jurisdictions (including the District of Columbia and the
territories) where the American Bar Association’s Code of Profes-
sional Responsibility (CPR) has been adopted albeit with variations.
Each state’s version of the Code serves as a formal ethical guide and
as a disciplinary tool for attorneys admitted to practice in that
state.

Federal government attorneys who hold attorney positions (ordi-
narily in the GS-905 classification series) must be admitted to
practice in a state, territory, or the District of Columbia, and must
remain members in good standing of the bar of that jurisdiction in
order to maintain their government jobs.4 Therefore, each federal
attorney is technically guided by the CPR as adopted in his or her
state of bar admission with regard to his or her ethical conduct. The
CPR, however, addresses only a limited number of ethical situa-
tions that a government attorney might face. Although the Code
indicates in its Preamble that “not every situation ... can be
foreseen, but fundamental ethical principles are always present to
guide”  each attorney, the Code has not clearly identified the

ForuM (Newsletter of the District of Columbia Chapter, Federal Bar Association)
at 1 (January-February 1977).

2Debate on Legal Ethics Continues, 15 THE ForRuM at 3 (April-May 1977).

3For a discussion of professional responsibility for judge advocates practicing as
prosecutors or defense counsel before courts-martial, see Cooke, Ethics of Trial
Advocates, THE ARMY LAWYER, Dee. 1977, at 1

4U.S. CiviL SERVICE COMMISSION BULLETIN No. 930-16 (1972); FEDERAL
PERSONNEL MANUAL 930-11, Sub-part 3 [hereinafter cited as FPM1; and FPM
213, Appendix A.
5

Preamble

The continued existence of a free and democratic society depends upon recognition of the
concept that justice is based upon the rule of law grounded in respect for the dignity of the
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principles which apply in areas of considerable concern to federal
attorneys.

When the present Code became effective for all American Bar As-
sociation members on January 1, 1970, a number of members of the
Federal Bar Association (FBA) concluded that the ethical consid-
erations included with the Code “appeared to have been drawn prin-
cipally with a view toward the problems of the lawyer in private
practice.” ¢ The FBA National Council in September 1970, directed
a thorough study of the question of ethical guidelines under the
Code as they applied to the federal attorney. That study resulted in
apreliminary report, completed during 1971. Then, in October 1971,
the FBA’s Committee on Professional Ethics 7 was directed by FBA
President C. Normand Poirier to begin an analysis of each canon as
it applied to federal government lawyers.*

At the same time, President Poirier submitted to the Committee
three questions to be answered in a formal committee opinion. The
three questions were:

individual and his capacity through reason for enlightened self-government. Law sc grounded
makes justice possible. for only through such law does the dignity of the individual attain
respect and protection. Without it, individual rights become subject to unrestrained power,
respect for law is destroyed. and rational self-government is impossible.

Lawyers, as guardians of the law, play a vital role in the preservation of society. The
fulfillment of this role requires an understanding by lawyers of their relationship with and
function in our legal system. A consequent obligation of lawyers is to maintain the highest
standards of ethical conduct.

In fulfilling his professional responsibilities, a lawyer necessarily assumes various roles that
require the performance of many difficult tasks. Not every situation which he may encounter
can be foreseen, but fundamental ethical principles are always present to guide him. Within the
framework of these principles, a lawyer must with courage and foresight be able and ready to
shape the body of the law to the ever-changing relationships of society.

The Code of Professional Responsibility points the way to the aspiring and provides
standards by which to judge the transgressor. Each lawyer must find within his own conscience
the touchstone against which to test the extent to which his actions should rise above minimum
standards. But in the last analysis it is the desire for the respect and confidence of the
members of his profession and of the society which he serves that should provide to a lawyer
the incentive for the highest possible degree of ethical conduct. The possible loss of that
respect and confidence is the ultimate sanction. Solong as its practitioners are guided by these
principles, the law will continue to be a noble profession. This is its greatness and its strength.
which permit of no compromise.

ABA CODE OF PROFESSIONAL RESPONSIBILITY AND CODE OF JUDICIAL CONDUCT
at1C (1976).

8Poirier. The Federal Government Lawyer and Professional Ethics, 60 A.B.A.J.
1641 (1974). Special note should be made of the-impetus given to the whole
question of ethical concerns of government attorneys by FBA President C.
Normand Poirier (1971-1972). His efforts in seeking to clarify this important area,
before Watergate ever occurred, are in large measure responsible for the limited
guidance available to federal attorneys today.

7Id. The Committee was chaired by the Honorable Charles Fahy, senior circuit
judge of the U.S.Court of Appeals for the District of Columbia Circuit.

8F.B.A. Professional Ethics Comm., The Government Client and Confidentiality;
Opinion 78-1, 32 F.B.J. 71 (1973).
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1. Under what circumstances may a federally employed lawyer
disclose information concerning a government official of any rank
which would reveal corrupt, illegal, or grossly negligent conduct?

2. If disclosure may be properly made, to whom may it be made?

3. Who is the client of a government attorney in the executive or
legislative branches of government?®

A proposed opinion was completed in June 1972, and was circulated
widely within the legal community of the federal government and
within the Federal Bar Association.

Likewise, the Committee completed a preliminary draft of the
additional ethical considerations in July 1972, and circulated that
draft widely. After considerable redrafting of both the opinion and
the ethical considerations, the Committee issued the opinion, titled
“The Government Client and Confidentiality: Opinion 73-1,” in early
1973. Subsequently, on November 17, 1973, the National Council of
the Federal Bar Association formally adopted the Federal Ethical
Considerations.ns.10

The Federal Ethical Considerations recognized that all nine ca-
nons of the ABA Code of Professional Responsibility had some ap-
plication to the particular circumstances faced by the federal lawyer
in his legal work.11

With regard to Canons 1,12 2,13 and 9,4 the ethical considerations

9Poirier, supra note 5, at 1541.
1°These are Canons 1, A Lawyer Should Assist in Maintaining the Integrity and
Competence of the Legal Profession; 2, A Lawyer Should Assist the Legal
Profession in Fulfilling Its Duty to Make Legal Counsel Available; 3, A Lawyer
Should Assist in Preventing the Unauthorized Practice of Law; 4, A Lawyer
Should Preserve the Confidences and Secrets of a Client; 5, A Lawyer Should
Exercise Independent Professional Judgment on Behalf of a Client; 6, A Lawyer
Should Represent a Client Competently; 7, A Lawyer Should Represent a Client
Zealously, within the Bounds of the Law; 8, A Lawyer Should Assist in Improving
the Legal System; and 9, A Lawyer Should Avoid Even the Appearance of
Professional Impropriety.
Canon 1. A Lawyer Should Assist in Maintaining the Integrity and Competence of the Legal
Profession.

F.E.C.-1-1. This canon, as well as all others, is fully applicable to the federal lawyer. Better
to comply with it he should acquaint himself with the regulations especially applicable to his
department or other agency of his employment. In that connection attention is directed to 5
C.F.R. § 735.210, 28 U.S.C. 5 835, House Concurrent Resolution No. 175 of July 11, 1868, 72
Stat. B12, and Chapter 11 of 18 U.S.C. concerned inter alia with conflicts of interests.
Canon 2. A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty to Make Legal
Counsel Available.

F.B.C.-2-1. The federal lawyer, within the limitations of statute, of agency regulations, and
of general conflict-of-interest laws and principles, bears a professional responsibility to make
legal counsel available to all in need.

A. The offering of his services is on his own time and not at the expense of the government
except where statutory or regulatory provision is made for the rendering of such services at
government expense.

12
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essentially quoted and referred to federal statutes and regulations
that control by law types of conduct involving conflict of interest
which are analogous with those described in the CPR which arise in
private practice.!s

The general substantive conflict-of-interest statutes applicable to
all government employees are found in 18 U.S.C. §§ 201, 203, 205,
and 207-211 (1970).18 These statutory provisions have been further
supplemented by Executive Order No. 11222, “Standards of Ethical
Conduct for Government Officers and Employees,” 17 as amended
by Executive Order No. 11590.*® The Civil Service Commission,
implementing the executive orders just mentioned, has issued reg-
ulations specifically identifying the procedures, disclosure require-
ments, and actions that agencies must take to insure to the greatest
extent possible, ethical, i.e., legal conduct on the part of their

B. Within the limitations above referred to he should be receptive to representing the poor
in matters referred to him by local legal aid and community action societies

F.E.C.-2-2. The federal lawyer is encouraged, where his position permits, to undertake
review from time to time of agency or departmental regulations or policy with the view of
enabling citizens unable to pay for needed services to obtain the help of the federal lawyer
insofar as may be done within the limitations applicable to his position and consistently with
his primary obligation to the government service.

F.E.C.-2-8. The federal lawyer who notes that a person with whom he is dealing is in need of
legal counsel would be well advised to recommend that he obtain counsel.

13 Canon 9. A Lawyer Should Avoid Even the Appearance of Professional Impropriety.

F.E.C.-8-1. This canon No. 9 and the American Bar Association ethical and disciplinary
considerations with respect thereto should be observed by the federal lawyer.

F.E.C.-9-2. While a federal lawyer may appropriately represent on appointment an indigent
accused of crime in the circumstances set forth in these federal ethical considerations. see
F.E.C.-2-1, he may not do so, other than in the proper discharge of his official duties, in
federal criminal cases or otherwise as proscribed by 18 U.S.C. § 206, entitled “Activities of
officers and employees in claims against and other matters affecting the government.”
(F.E.C.-9-2 adopted September3, 1974.)

14Each of the ABA canons is interpreted by numbered ethical considerations (EC)
which are analogous with the Federal Ethical Considerations (F.E.C.) The canons
are implemented by disciplinary rules (DR) which, however, have no federal
analogue.

15 Section 201 deals with bribery of public officials and witnesses, describing acts
which constitute bribery and prescribing penalties therefor. Section 203 is
concerned with unauthorized compensation for Members of Congress and other
federal officials in proceedings or other matters in which the Government has an
interest. Section 205 prohibits officers and employees of the United States from
acting as agents or attorneys for prosecuting claims against the United States, or
other matters in which the United States is a party. Section 207 provides for
disqualification of former officers and employees of the Government in matters
connected with their former duties or official responsibilities. Section 208
prohibits officers and employees of the Government from taking action in matters
affecting their personal financial interests. Section 209 provides that salaries of
officers and employees of the Government shall be paid only by the Government.
Finally, sections 210 and 211 deal with the buying and selling of public offices.

1630 Fed. Reg. 6469 (1965).

1736 Fed. Reg. 7831 (1971).

185 C.F.R. Part 735, Employee Responsibilities and Conduct (1976).
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employees.!® Finally, each agency has issued its own regulations to
comply with the Civil Service Commission regulations. The result is
a fairly detailed, unambiguous set of legal guidelines against which
to measure the conduct of federal government attorneys in the
conflict-of-interest area.

The Committee further indicated simply that Canon 3 2° “is fully
applicable to the federal lawyer.” Exactly what that means remains
unclear for the federal attorney. An example of the problems for the
federal attorney under this canon is found in Disciplinary Rule
8-101(A) which states, “A lawyer shall not aid a non-lawyer in the
unauthorized practice of law.” Presumably this means that a gov-
ernment lawyer should not allow a paralegal in the lawyer’s office to
operate independently of the attorney on legal matters. The Civil
Service Commission’s qualification standards for paralegal spe-
cialists (GS-950 classification series), however, indicate that “work
in this series may or may not be performed under the direction of a
lawyer.”21 Whether this statement about government paralegals
conflicts with DR 3-101(A) is unclear; certainly an ethical question is
raised by the existence of the qualification standard.

The ethical considerations adopted under Canon 4 22 provide some
real guidance to federal lawyers about who their client is not.
Specifically, Federal Ethical Considerations (F.E.C.) 4-1 and 2

19 Canon 3. A Lawyer Should Assist in Preventing the Unauthorized Practice of Law.
F.E.C.—3—1. This canon is fully applicable to the federal lawyer.

207J.S. CIVIL SERVICE COMMISSION BULLETIN No. 930-17, August 11, 1975.
21 Canon 4. A Lawyer Should Preserve the Confidences and Secrets of a Client.

F.E.C.4-1. If, in the conduct of official business of his department or agency, it appears
that a fellow employee of the department or agency ie revealing or about to reveal information
concerning his own illegal or unethical conduct to a federal lawyer acting in his official capacity
the lawyer should inform the employee that a federal lawyer is responsible to the department
or agency concerned and not the individual employee and, therefore, the information being
discussed is not privileged.

F.E.C.4-2. If a fellow employee volunteers information concerning himself which appears
to involve illegal or unethical conduct or is violative of department or agency rules and
regulations which would be pertinent to that department’s or agency’s consideration of
disciplinary action, the federal lawyer should inform the individual that the lawyer is
responsible to the department or agency concerned and not the individual employee.

F.E.C.4-3. The federal lawyer has the ethical responsibility to disclose to his supervisor or
other appropriate departmental or agency official any unprivileged information of the type
discussed above in F.E.C.—4-1 and 2.

F.E.C.44. The federal lawyer who has been duly designated to act as an attorney for a
fellow employee who is the subject of disciplinary, loyalty, or other personnel administration
proceedings or as defense counsel for court-martial matters or for civil legal assistance to
military personnel and their dependents is for those purposes acting as an attorney for a client
and communications between them shall be secret and privileged. In respects not applicable to
the private practitioner the federal lawyer is under obligation to the public to assist his
department or agency in complying with the Freedom of Information Act, 5 U.S.C. 9 522
(1970}, and regulations and authoritative decisions thereunder.

225ee also Cooke, supra note 3 at 8.
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indicate that another employee of the agency or department is not
the client of the government attorney and that “a federal lawyer is
responsible to the department or agency concerned and not the
individual employee and, therefore, the information being discussed
is not privileged.” F.E.C. 4-3 informs the federal lawyer of his
responsibility to disclose to his supervisor or other appropriate
official any unprivileged information mentioned in F.E.C. 4-1and 2.
F.E.C. 4-4, however, provides for the application of the attorney-
client privilege where a federal lawyer is designated to act as an
attorney for a fellow employee in certain administrative proceed-
ings, as defense counsel in courts-martial,2® and for civil legal
assistance to military personnel and their dependents.
F.E.C. 5-1 seems to address more explicitly the function of the

federal attorney:

The immediate professional responsibility of the federal lawyer is to

the department or agency in which he is employed, to be performed in

light of the particular public interest function of the department or

agency. He is required to exercise professional judgment which

transcends his personal interest, giving consideration, however, to

the reasoned views of others engaged with him in the conduct of the

business of the government.

This statement, while seeking to delineate clearly the function of
the federal lawyer, also gives rise to the two different interpreta-
tions of which client the federal lawyer is to represent. Those two
interpretations, as expressed by Mr. Risher (the public interest or
“the advancement of the common good”) and Mr. vom Baur (the
administrator) at the outset of this article, may both be reasonably
inferred from this Ethical Consideration. Without a definitive an-
swer in this area, however, the federal lawyer still has no guidance
in determining to whom his professional responsibility is owed.

The Committee felt that Canon 6 was fully applicable to the
federal lawyer, without further identifying who the client may be.
In Canon 724 the Committee recognized that the American Bar

23 Canone. A Lawyer Should Represent a Client Competently.

F.E.C.-8-1. In performing the duties of his particular employment this obligation is fully
applicable to the federal lawyer, to be fulfilled with special regard to the public interest. When
designated to represent a fellow employee or a member of the armed services in matters
referred to in F.E.C.—4-4, the public interest is not inconsistent with the assumption of the
traditional attorney-client relationship with the individual represented.

24 Canon 7. A Lawyer Should Represent a Client Zealously Within the Bounds of the Law.

F.E.C.-7-1. The obligation stated in this canon is fully applicable to the responsibility of the
federal lawyer when representing an individual in the circumstances referred to in F.E.C,—4—4
and F.E.C.-6-1. In the performance of the obligations of his position in other respects he is
well and faithfully to discharge the duties of his office as prescribed by his oath of office. Of
special application to the federal lawyer are the American Bar Association Ethical
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Association Ethical Considerations 7-1325 and 7-142%¢ adequately
addressed the needs of the federal attorney as specifically ad-
dressed in the CPR and its Ethical Considerations. Finally, in
F.E.C. 7-2, the Committee clouded the issue of who may be the
client by stating that the federal lawyer is obligated to promote the
public interest entrusted to the agency by which he is employed.2?

This statement seems to support Mr. Risher’s proposition that the
public interest is the ultimate client of the government attorney and
certainly does not put to rest the doubt created elsewhere in the
Federal Ethical Considerations as to whether the individual agency
head or administrator may be the client.

Canon 8 28 does not assist in “unmuddling” the dilemma presented
at the outset. F.E.C. 8-1 recognizes the responsibility of the
government attorney, a responsibility which is perhaps greater than
that of the private attorney, to seek improvement in the legal
system. It concludes with the admonition that “paramount consid-
eration is due the public interest.” 22 F.E.C. 8-2, however, indi-

Considerations 7-13 and 7-14,the former respecting the responsibility of a public prosecutor,
and the latter the government lawyer wha has discretionary power relative to litigation.

F.E.C.-7-2. The federal lawyer is under the professional obligation faithfully to apply his
professional talents to the promotion under law and applicable regulations of the public
interest entrusted to the department, agency or other governmental agency of his
employment.

25 EC 7-13. The responsibility of a public prosecutor differs from that of the usual advocate; his
duty is to seek justice, not merely to convict. This special duty exists because: (1) the
prosecutor represents the sovereign and therefore should use restraint in the discretionary
exercise of governmental powers, such as in the selection of cases to prosecute; (2) during trial
the prosecutor is not only an advocate but he also may make decisions normally made by an
individual client, and those affecting the public interest should be fair to all; and (8) in our
system of criminal justice the accused is to be given the benefit of all reasonable doubts. With
respect to evidence and witnesses, the prosecutor has responsibilities different from those of a
lawyer in private practice; the prosecutor should make timely disclosure to the defense of
available evidence, known to him, that tends to negate the guilt of the accused, mitigate the
degree of the offense, or reduce the punishment. Further, a prosecutor should not intentionally
avoid pursuit of evidence merely because he believes it will damage the prosecutor’s case or aid
the accused.

26 EC 7-14. A government lawyer who has discretionary power relative to litigation should
refrain from instituting or continuing litigation that is obviously unfair. A government lawyer
not having such discretionary power who believes there is lack of merit in a controversy
submitted to him should so advise his superiors and recommend the avoidance of unfair
litigation. A government lawyer in a civil action or administrative proceeding has the
responsibility to seek justice and to develop a full and fair record, and he should not use his
position or the economic power of the government to harass parties or to bring about unjust
settlements or results.

27 Note 24 supra.

28 Canon 8. A Lawyer Should Assist in Improving the Legal System.

22 p.E.C.-8-1. The general obligation to assist in improving the legal system applies to federal
lawyers. In such situations he may have a higher obligation than lawyers generally. Since his
duties include responsibility for the application of law to the resolution of problems incident to
his employment there is a continuing obligation to seek improvement. This may be
accomplished by the application of legal considerations to the day-to-day decisional process.
Moreover it may eventuate that a federal lawyer by reason of his particular tasks may have

37



MILITARY LAW REVIEW [VOL. 80

cates that a government attorney should be prepared to resign
before publicly attacking his own agency for “a decision which is
contrary to his professional, ethical, or moral judgment.’”3° Fur-
ther, the attorney is not free to abuse professional confidences
reposed in him during the process leading to the decision.

F.E.C. 8-3 encourages the lawyer to seek reform through the
internal mechanisms of his own agency, the Office of Management
and Budget, the Department of Justice, other agencies where ap-
propriate authority rests, or through bar association activities or
other avenues not involving a public attack on the agency. This
Ethical Consideration concludes with a cautionary statement that
lawyers in federal service should respect the confidences of the
government officials they advise, and should otherwise behave in
such a way that those officials willingly seek their advice, while at
the same time the lawyers should exercise independent professional
judgment, giving their honest opinions even if these are unpopu-
lar.31

This statement seems to favor the view that the federal lawyer is
the attorney for agency officials as opposed to the public interest.
Certainly, agency officials are the ones who depend upon the coun-
sel of government attorneys and who must be able to have confi-
dence in them if they are to respect and act upon the attorneys’
opinions.

insight which enhances his ability to initiate reforms. thus giving rise to a special obligation
under Canon 8. In all these matters paramount consideration is due the public interest.

30  F.E.C.-8-2. The situation of the federal lawyer which may give rise to special considerations.
not applicable to lawyers generally, include certain limitations on complete freedom of action in
matters relating to Canon 8. For example. a lawyer in the Office of the Chief Counsel of the
Internal Revenue Service may reasonably be expected to abide, without public criticism. with
certain policies or rulings closely allied to his sphere of responsibility even if he disagrees with
the position taken by the agency. But even if involved personally in the process of formulating
policy or ruling there may be rare occasions when his conscience compels him publicly to attack
a decision which is contrary to his professional, ethical or moral judgment. In that event, how-
ever, he should be prepared to resign before doing so, and he is not free to abuse professional
confidences reposed in him in the process leading to the decision.

31  F.E.C.-8-3. The method of discharging the ,obligationsimposed by Canon 8 may vary depend-
ing upon the circumstances. The federal lawyer is free to seek reform through the processes of
his agency even if the agency has no formal procedure for receiving and acting upon sugges-
tions from lawyers employed by it. Such intra-agency activities may be the only appropriate
course for him to follow if he is not prepared to leave the agency’s employment. However,
there may be situations in which be could appropriately bring intra-agency problems to the
attention of other federal officials (such as those in the Office of Management and Budget or
Department of Justice) with responsibility and authority to correct the allegedly improper ac-
tivities of the employing agency. Furthermore, it may be possible for the lawyer to participate
in bar association or other activities designed to improve the legal system within his agency
without being involved in a public attack on the agency’s practices, so long as the requirement
to protect confidences is observed.

38



19781 TEACHING PROFESSIONAL RESPONSIBILITY

The Federal Ethical Considerations do not adequately resolve the
question of who the client may be. Further guidance must be sought
from Opinion 73-1 (“The Government Client and Confidentiality”)
in the answer to the specific question raised by FBA President
Poirier, “Who is the client of a government attorney in the execu-
tive or legislative branches of government?” The Opinion indicates
that where the government attorney is clearly designated to repre-
sent an individual client in government service (or a military de-
pendent) in an administrative, disciplinary, or legal assistance con-
text, the “usual attorney-client relationship arises, with its
privilege and professional responsibility to protect and defend the
interest of the one represented.” 32

The Opinion then notes that the more usual situation is that of the
lawyer who “is a principal legal officer of a department, agency or
other legal entity of the Government, or a member of the legal staff
of the department, agency, or entity.” 33 With regard to these at-
torneys, “we do not suggest, however, that the public is the client
as the client concept is usually understood. It is to say that the
lawyer’s employment requires him to observe in the performance of
his professional responsibility the public interest sought to be
served by the governmental organization of which he is a part.” 34
The Opinion completes the answer to the question posed with the
following:

. . . the client of the federally employed lawyer, using the term in the
sense of where lies his immediate professional obligation and respon-
sibility, is the agency where he is employed, including those charged
with its administration insofar as they are engaged in the conduct of
the public business. The relationship is a confidential one, an attrib-
ute of the lawyer’s profession which accompanies him in his govern-
ment service. This confidential relationship is usually essential to the
decision-making process to which the lawyer brings his professional

Sound policy favors encouraging government officials to invite and consider the views of
counsel. This tends to prevent the adoption of illegal policies. Even where there are choices
between legal alternatives, the lawyer’s viewpoint may be valuable in affecting the choice.
Lawyers in federal service accordingly should conduct themselves so as to encourage utiliza-
tion of their advice within the agencies, retaining at all times an obligation to exercise
independent professional judgment, even though their conclusions may not always be warmly
embraced. The failure of lawyers to respect official and proper confidences discourages this
desirable resort to them.

32F.B.A. Professional Ethics Comm., supra note 8, at 72.
83]d.
341d,

39



MILITARY LAW REVIEW [VOL. 80

talents. Moreover, it encourages resort to him for consultation and
advice in the on-going operations of the agency.3®

The Opinion comes down, then, squarely on the side of the agency
and its administrators as the clients of the government attorney.

Still, the Committee’s Opinion has not fully persuaded all who are
employed in government service; otherwise, Mr. Risher would not
have had to raise again the question of who is the client as recently
as early 1977, fully four years after the Opinion was issued. Fur-
ther, the difficulty for government attorneys is that this Opinion,
although explanatory in a way that is not found elsewhere in the
CPR, its Ethical Considerations and Disciplinary Rules, or in the
Federal Ethical Considerations, is not binding on any government
attorney; nor are there court decisions applying its definitional
standards to government attorneys.

Many attorneys within and outside the federal government still
argue that the Federal Ethical Considerations at least imply that
the public interest may be the client of the federal attorney. That a
final determination has not been widely accepted may indicate that
such a determination has not been made. The unsettled nature of
this dilemma provides considerable impetus for much of the profes-
sional responsibility instruction for federal attorneys who do not
represent individual clients.

II. THE METHODOLOGY OF TEACHING
PROFESSIONAL RESPONSIBILITY TO FEDERAL
GOVERNMENT ATTORNEYS

Instruction in professional responsibility provided to federal gov-
ernment attorneys can be divided into three categories: (1)instruc-
tion on the legal requirements for ethical conduct that apply to all
government employees; (2) instruction on professional responsibility
for government attorneys who represent individual government
employees (or military dependents); and (3) instruction on profes-
sional responsibility for attorneys who provide legal advice within
government agencies.

Instruction concerning the legal requirements of ethical conduct
which apply to all government employees has been developed
primarily by the Civil Service Commission’s Office of General Coun-
sel. The Commission has had the responsibility for issuing regula-
tions implementing Exec. Order No. 11222 since its promulgation in

8]d. at 72-73.
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1965.26 Beginning in November 1975, the Office of the General
Counsel has sponsored an Ethics Conference once each year for the

8¢ Several sections of Exec. Order No. 11222, as amended, deal with the authority
of the Civil Service Commission to issue regulations. The President has delegated
broad authority to the Commission:
Section 601. The Civil Service Commission is designated and empowered to perform, without
the approval, ratification, or other action of the President, so much of the authority vested in
the President by Section 1753 of the Revised Statutes of the United States (5 U.S.C. 631) (now
covered by sections 8301 and 7301 of Title 5) as related to establishing regulations for the
conduct of persons in the civil service.
Section 802, Regulations issued under the authority of Section 601 shall be consistent with
the standards of ethical conduct provided elsewhere in this order.

Authority to review regulations of other agencies, as well as to issue its own
regulations, is granted to the Commission by one section of the general provisions
of Exec. Order No. 11222:
Section 701, The Civit Service Commission is authorized and directed in addition to respon-
sibilities assigned elsewhere in this order:
(a) To issue appropriate regulations and instructions implementing Parts I, III, and 1V of
this order;
(b) To review agency regulations from time to time for conformance with this order; and
(¢) To recommend to the President from time to time such revisions in this order as may
appear necessary to ensure the maintenance of high ethical standards within the Executive
Branch.

(Part II deals with standards of conduct in general; part 111, with standards of
ethical conduct for special government employees; and part 1V, with reporting of
financial interests.) Special authority to issue regulations concerning statements
of financial interest is also conferred on the Commission:
See. 402. The Civil Service Commission shall prescribe regulations, not inconsistent with
this part, to require the submission of statements of financial interests by such employees,
subordinate to the heads of agencies, as the Commission may designate. The Commission shall
prescribe the form and content of such statements and the time or times and places for such
submission.

Finally, the Commission has authority to review and approve regulations issued
by agency heads granting exceptions to the general prohibition against accepting
gifts:

Section 201. (a) Except in accordance with regulations issued pursuant to subsections (b) of
this section, no employee shall solicit or accept, directly or indirectly, any gift, gratuity, favor,
entertainment, loan, or any other thing of monetary value, from any person, corporation, or
group which—

(1) has, or is seeking to obtain, contractual or other business or financial relationships with
his agency;

(2) conducts operations or activities which are regulated by his agency; or

(8) has interests which may be substantially affected by the performance or nonperformance
of his official duty.

(b) Agency heads are authorized to issue regulations, coordinated and approved by the Civil
Service Commission, implementing the provisions of subsection (a) of this section and to
provide for such exceptions therein as may be necessary and appropriate in view of the nature
of their agency’s work and the duties and responsibilities of their employees. For example, it
may be appropriate to provide exceptions (1) governing obvious family or personal relation-
ships where the circumstances make it clear that it is those relationships rather than the
business of the persons concerned which are the motivating factore — theclearest illustration
being the parents, children or spouses of federal employees; (2) permitting acceptance of food
and refreshments available in the ordinary course of a luncheon or dinner or other meeting or
on inspection tours where an employee may properly be in attendance; or (8) permitting
acceptance of loans from banks or other financial institutions on customary terms to finance
proper and usual activities of employees, such as home mortgage loans. This section shall be
effective upon issuance of such regulations.
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purpose of providing each agency’s ethics counselors (usually attor-
neys) with updated information on the legal standards of conduct
and ethical requirements placed on all government employees.37

The Conferences have covered such topics as gifts and travel;
outside activities and post-government employment: how to review
financial statements and resolve conflicts; conflict-of-interest laws;
conflicts of interest between spouses; problems of special govern-
ment employees (e.g., advisory committee members); referrals of
criminal activity of government employees; the dynamics of han-
dling ethics disputes; pending legislation on conflicts of interest; and
whether employee disclosures to ethics counselors are privileged.

Most of these topics are the subject of statutes, executive orders,
or agency regulations, and have been handled within a traditional
continuing legal education format, i.e., participants receiving in-
formation and discussing the pertinent laws, current interpretations
and applications of these laws, and proposed changes to the law.
Some agencies utilizing information developed at the Conferences
together with their own regulations, have developed similar presen-
tations for their own employees.3®

The second category of professional responsibility instruction is
directed to government attorneys who represent individual gov-
ernment employees (or military dependents). This type of instruc-
tion basically covers criminal, administrative, and civil legal-
assistance representation or advice where a normal attorney-client
relationship exists or where a public prosecutor is involved.

Professional responsibility instruction for government attorneys
involved in criminal proceedings as prosecutors or defense counsel
is primarily conducted by four institutions— The Judge Advocate
General’s School, U.S. Army, the Naval Justice School, the Air
Force Judge Advocate General School, and the Attorney General’s
Advocacy Institute. The first three provide instruction to military
trial and defense counsel in courts-martial, among other areas of

37These seminars were developed by David Reich, Ethics Counsel in the Office of
General Counsel, U.S. Civil Service Commission. The first Ethics Conference was
held on November 24-25, 1975, at Airlie House, Airlie, Virginia, and included 86
participants from 58 agencies. The second conference was held at the Sheraton
Inn, Gettysburg, Pennsylvania, on September 20-22, 1976, and included 90 par-
ticipants from 68 agencies. The next conference was scheduled for October 17-19,
1977, in Williamsburg, Virginia.

38The Department of Labor, The Judge Advocate General’s School, U.S. Army,
and the Air Force Judge Advocate General School all provide material and/or
instruction concerning standards of conduct as required by agency regulations.
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law;39 the last provides a two-week orientation primarily for new
Assistant United States Attorneys.

The first three of these schools provide what may be described as
an “integrated” approach to professional responsibility instruction.
The “integrated” approach implies that a separate block of time will
be set aside in the course for a specific discussion of professional
responsibility issues involving the federal government attorney. In
addition to this general “integrated” approach, The Judge Advocate
General’s School, U.S. Army, provides a separate 14-hour elective
on this subject as part of its Graduate Course.4® This “separate
course” approach will be discussed further later.

Each of the schools uses as instructional materials the CPR, the
American Bar Association Standards Relating to the Administration
of Criminal Justice, their own agency regulations dealing with
professional responsibility,4! and selected court cases. In addition,
the Air Force Judge Advocate General’s Department has prepared a
1-% hour color videotape entitled “The Government Lawyer and
Professional Responsibility.” The videotape (utilized by the Air
Force Judge Advocate General School in its criminal law instruc-
tion) is accompanied by a syllabus, course materials, and an exam-
ination which are to comprise a thirty-eight hour course when used
as a separate course. Materials included with the videotape are, in
addition to those noted above, several law review articles and a
number of Formal and Informal Opinions of the American Bar

33 For example, the Army Judge Advocate General’s School offers instruction in
administrative and civil law, international law, and procurement law, as well as
military justice, through dozens of short courses which can be attended by
members of all the uniformed services and by civilian lawyers employed by the
Government.

40The 41-week Judge Advocate Officer Graduate Course is comparable with
graduate (i.e., LL.M.) programs of civilian law schools, and is available to career
officers with from four to eight years of active commissioned service. A nonresi-
dent version of this course is also available. About one-fourth of the course work
of the Graduate Course consists of electives. A normal course load would include
up to fourteen elective courses distributed among the four quarters of the aca-
demic year.

The course in professional responsibility can be one of these courses. Formerly

called “Ethical Applications and Standards,” this course now bears the name of
the major portion of the course materials, the ABA STANDARDS RELATING TO THE
ADMINISTRATION OF CRIMINAL JusTICE (1974).
41 Each of the military services have, in their own regulations concerning military
justice, made the American Bar Association Code of Professional Responsibility
applicable to military attorneys except where specific differences are spelled out
in the regulations. See ARMY REG. No. 27-10, MILITARY JUSTICE, para. 232
(C12, 12 Dec. 1972), and NAvY JUDGE ADVOCATE GENERAL’S MANUAL, para.
0142.
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Association Standing Committee on Ethics and Professional Re-
sponsibility. No separate instruction is provided by the Attorney
General’s Advocacy Institute on professional responsibility.

Instruction on the professional responsibility aspects of the rep-
resentation of federal employees (including military personnel) in
administrative proceedings is covered by the Army and Air Force
schools through a “seep-down” approach. This approach, in which
the professional responsibility aspect of a substantive or procedural
course “seeps” into the instruction in each of the areas discussed in
the course, was the traditional approach to the teaching of profes-
sional responsibility utilized in many law schools before the current
emphasis on professional responsibility instruction caused substan-
tial changes in previous practices. Materials used in these courses
generally are procedural in nature and are generally limited to
agency regulations on administrative hearing procedures and
selected court cases arising from challenges to these regulations.

In fact, very little material exists that is directly related to
professional responsibility in administrative proceedings beyond
agency regulations that may or may not mention the application of
the CPR to agency administrative proceedings. In such cases, the
CPR is usually applied informally by administrative law judges,
hearing and grievance examiners, and boards of officers (if military
attorneys are involved as advisors to board members, who are
generally not attorneys in the military context).

A more deliberate effort is made to integrate professional respon-
sibility directly into courses designed to provide instruction to
military attorneys providing civil legal assistance to military per-
sonnel and their dependents. Although the “seep-down” approach is
used in the legal assistance instruction at the Army school, the Air
Force School includes a separate “Professional Responsibility Semi-
nar” in its civil law instruction for legal assistance officers. Both the
Army and the Air Force provide for the application of the CPR to
the legal assistance program in their regulations.42

Provision of legal assistance on matters involving the personal
legal affairs of military personnel is probably the activity carried on
by federal government attorneys most similar to that of their
civilian counterparts, and the utility of the CPR is probably highest
in this area as a result. Opinions of the ABA Standing Committee on

42 A1r FORCE REG. No. 110-22, LEGAL ASSISTANCE PROGRAM, para. 1(e)(3) (22
Aug. 1975); ARMY REG. No. 608-50, LEGAL ASSISTANCE, para. 9 (C1, 27 Aug.
1975).
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Ethics and Professional Responsibility interpreting the CPR, its
Ethical Considerations and Disciplinary Rules, are also heavily
utilized because they address specific ethical problems encountered
by attorneys providing legal services to individual clients on their
personal legal problems. No separate instruction on professional
responsibility with regard to the provision of legal assistance is
provided by the Naval Justice School.

The third type of professional responsibility instruction is pro-
vided to attorneys whose primary responsibility is provision of legal
services within government agencies, much as a corporate counsel
does for a corporation in the private sector. This type of instruction
reflects much of the dilemma that exists with regard to the identity
of the client being represented. Little if any intra-agency training
exists in this area;4® the existing formal instruction is conducted
primarily by the Legal Education Institute in the U.S. Civil Service
Commission.

The Institute, which formally began conducting interagency con-
tinuing legal education courses for federal government attorneys in
February 1975, has attempted to utilize each of the approaches or
methods of professional responsibility instruction mentioned in this
paper, i.e., “integrated,” “seep-down,” and “separate course.”” 44
The Institute began its first course using the “integrated” approach
and has continued a policy of utilizing this approach in each of its
“type” courses, i.e., those which are aimed at a particular level of
federal attorney. These courses include the Institute for New Gov-
ernment Attorneys, the Seminar for Attorney-Managers, the Insti-
tute for Legal Counsels, the Administrative Law Judges and the
Regulatory Process Seminar, and the Paralegal Workshop (although
participants are obviously not attorneys).

In each of these courses, a similar package of problems and refer-
ence materials was developed and used by Professors Howard L.
Greenberger and James C. Kirby, Jr., of the New York University
School of Law in the delivery of this instruction.45 These professors

43The Office of the Solicitor, Department of Labor, does include a 45-minute
presentation on “Ethics and the Department of Labor” at the beginning of each of
its week-long procedural training programs for attorneys. The emphasis of this
presentation is on the ABA CPR and its application in trial situations.

44The Judge Advocate General’s School, U.S. Army, and the Air Force Judge
Advocate General School have also used all three approaches but in differer-
types of professional responsibility instruction rather than in only one type as has
the Legal Education Institute.

45Se¢e Appendix III for the most recent outline of the topics covered during the
Legal Education Institute’s “integrated” professional responsibility instruction.
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have utilized their academic and governmental experiences to pre-
pare problem situations which address the unsolved dilemma con-
cerning the identity of the client, as well as other current issues in
the field of professional responsibility. Professor Greenberger de-
veloped the problems addressing the dilemma with full realization
that these problems would provide discussion vehicles rather than
answers to the dilemma. Alerting federal government attorneys to
the existence of the dilemma, as well as providing them with re-
source materials that may assist them in resolving the dilemma
within their individual legal offices, has been a primary goal of the
Legal Education Institute’s professional responsibility instruction.

The Institute has also tried each of the remaining methods of
teaching professional responsibility in other courses. First, the In-
stitute has utilized the “seep-down” method in several of its sub-
stantive law and skills development courses, including the En-
vironmental Law Seminar, the Law of Federal Employment Semi-
nar, the Trial Practice Seminar, and the Seminar for Attorneys on
the Freedom of Information and Privacy Acts. Usually, public
interest attorneys from the private sector have raised and discussed
professional responsibility issues in substantive law courses, espe-
cially where they have seen and experienced professional responsi-
bility problems in a government context. This method, however, has
a limited impact on federal attorneys who take these courses. In the
Institute’s experience, the “seep-down” method has not provided
sufficient time either to discuss adequately or to uncover the pro-
fessional responsibility concerns and problems of federal attorneys;
nor has it made federal attorneys sufficiently aware of the existence
of such professional responsibility considerations in their day-to-day
practice of the law.

Most recently, the Legal Education Institute has attempted to
use the third approach to teaching professional responsibility—
providing a “separate course” dealing specifically with the profes-
sional responsibility concerns of federal attorneys. In the fall of
1975, at the suggestion of Professor Greenberger and with his
assistance, the Institute developed a Symposium on Professional
Responsibility which was to have been held on May 6-7, 1976, in
Washington, D.C., at the National Press Club. The Symposium was
to provide a two-day coverage of virtually all the aspects of profes-
sional responsibility that have been broadly addressed in this
paper.4é

48 Specific topics to have been included were:
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Because of the peculiar nature of the Legal Education Institute,47
this Symposium on Professional Responsibility provided a unique
opportunity. Since the Institute is the only source of professional
responsibility instruction in the federal government that actually
charges tuition for its courses, and since agency attorneys may
attend the Institute’s courses or any other courses solely in their
agency’s discretion, there was a chance to determine whether agen-
cies and in particular their general counsels would fund attendance
of their attorneys at a course aimed solely at professional responsi-
bility. The answer to that question was “no” — perhaps a qualified
“no,” but nevertheless a “no.”

One week before the course, even after an extensive telephone
campaign had increased the number of attendees from 29 to 50, the
Institute was forced to cancel the course because there were not
sufficient prospective attendees to cover the anticipated costs of the
Symposium. The result of this unsuccessful effort to develop a
high-quality course with high-quality speakers, discussion leaders,
and panelists, to be provided to federal attorneys at a reasonable
cost ($75 for the two days including two luncheons) was to eliminate
the “separate course” approach from the Institute’s methods of de-
livering instruction in professional responsibility.

As a practical matter, federal government attorneys, while they
are willing to discuss and address the professional responsibility
concerns which they have as a separate part of other courses or

The Public Interest and Responsibility — What and to Whom?;

The Government Lawyer and Conflicts of Interest— Past, Present, and Fu-
ture;

Should the Government Attorney Require More of His Civilian Counterpart
than He Does of Himself?;

Is Continuing Legal Education an Ethical Responsibility of the Government
Attorney?;

Morals and Professional Ethics; and

The Ethics of Resignation.

Scheduled speakers and panelists were to have included the late Justice Tom C.
Clark; Chief Judge Edward D. Re of the U.S. Customs Court; Professor Kirby of
the New York University Law School; Ronald Ostrow of the Los Angeles Times;
John G. Banomi, then Chief Counsel to the Grievance Committee of the Associa-
tion of the Bar of the City of New York; A. A. Sommer, Jr., then a Commissioner
of the Securities and Exchange Commission; Martin Lipton, a private practitioner
in New York City; Richard E. Wiley, then Chairman of the Federal Communica-
tions Commission and President-Elect of the Federal Bar Association; Paul A.
Wolkin, Director of the ALI-ABA Committee on Continuing Professional Educa-
tion; Bishop Fulton J. Sheen; Thomas M. Franck, Co-author of RESIGNATION IN
PROTEST and a Professor at the New York University School of Law; and Gerald
Ter Horst, former Press Secretary to President Ford.
41The LEI, as a governmental entity, is reimbursed by other government agen-
cies for the tuition of their participants in the Institute’s courses.
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through the “seep-down” method, are seemingly unwilling for what-
ever reasons to expend government funds solely to attend instruc-
tion or participate in discussions of professional responsibility as it
applies to federal attorneys. The Institute has successfully con-
tinued its practice of providing an “integrated” approach to profes-
sional responsibility instruction in five of its seventeen courses and
continues to utilize, but does not recommend as an effective method
of providing professional responsibility instruction, the “seep-down”
approach used in at least four other courses.

IIT. A BRIEF ASSESSMENT

The results of this brief glance at the teaching of professional re-
sponsibility to the federal government attorney can be summarized
in the following two sets of conclusions:

First, although the ABA Code of Professional Responsibility
(along with its Ethical Considerations, Disciplinary Rules, and
Opinions of the Standing Committee on Ethics and Professional Re-
sponsibility) may provide effective and sometimes binding guidance
to federal government attorneys who provide legal representation
for individual federal employees (including military personnel and
their dependents), it does not provide adequate or binding guidance
to federal government attorneys whose primary function is to pro-
vide legal advice within federal agencies.

Further, although the Federal Bar Association has taken drama-
tic steps toward clarifying the role and professional responsibilities
of the federal government attorney by means of the adoption of the
Federal Ethical Considerations and by the issuance of Opinion 73-1
by its Professional Ethics Committee, controversy continues to
exist over the precise relationship from a professional responsibility
perspective between the federal government attorney, his or her
employing agency, and the public interest or the public taxpayer.

This controversy is exacerbated by the lack of firm or binding
professional responsibility guidelines for agency attorneys. Without
such binding guidelines and without a clear and binding determina-
tion as to whom the federal government attorney’s professional
responsibility is owed, it is not surprising that many federal gov-
ernment attorneys never address the professional responsibility
concerns which have been expressed here. If there can be no
resolution of these concerns, why should they even be addressed?

Second, presuming of course that the professional responsibility
concerns of federal government attorneys not only should but must
be addressed by those who provide learning opportunities to federal
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government attorneys, the most realistic approach to providing in-
struction that will be meaningful and of lasting value on this subject
is the “integrated” approach which allows attorneys to wrestle di-
rectly with professional responsibility problems and concerns,
rather than the “seep-down” approach, which can be a haphazard
brush with the topic at worst and probably a nonimpacting approach
at best.

While the “separate course” approach might ideally be the most
effective method of providing professional responsibility instruc-
tion, the opportunities for obtaining successful participation by a
sufficient number of federal attorneys who have a choice whether
they attend such a course are limited indeed.

Assessment of these results does not terminate with this article.
Each of the institutions mentioned here, and hopefully many others,
must continue to develop professional responsibility standards and
instruction that will overcome the problems currently being experi-
enced in this important field. If “progress is our most important
product,” we must seek to improve that product in order to further
develop the quality and understanding of professional responsibility
practiced by the federal attorney.
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19781 ANTI-DEFICIENCY ACT

I. INTRODUCTION

“You are advised that you are responsible for an over-
obligation of Operation and Maintenance, Army funds in
violation of Revised Statutes3679....”

Thus commences the investigation of a potential violation of the
statute commonly referred to as the Anti-Deficiency Act, an act
that was until recently often cited but seldom invoked. However, in
1974, with the revelation of violations in the Army procurement
accounts, great attention was focused on the Anti-Deficiency Act.1
Alleged violations of every kind began to show up as a result of
audits by the U.S. Army Audit Agency and inspections conducted
by the Inspector General. Table 1, below, illustrates the growing

TABLF 1

Number of Alleged Violations of
R.S. 3679 .By Fiscal Years?

FY TOTAL NO UNDER
REPORTED ALLEGED VIOLATION VIOLATION REV I SION/
CONSIDERATION
FY 70-74 23 7 16 0
FY 75 28 14 13 1
FY 76 64 11 15 38
FY 77 77 7 41 29
FY 78 5 0 0 5

131 U.S.C. 665 (1970& Supp. V 1975), commonly referred to by its older designa-
tion, Revised Statutes 3679. The Revised Statutes were the first codification of
the general and permanent laws of the United States. This codification was car-
ried out initially in response to the Act of June 20, 1874,ch. 33,5 2, 18 Stat. 113.
A more comprehensive effort was made in implementation of the Act of Mar. 2,
1877,ch. 82,8 1, 19 Stat. 68, as amended by the Act of Mar. 9, 1878, ch. 26, 20
Stat. 27, The Code known as the Revised Statutes of 1878 was the result. The
present United States Code system began with the Act of June 30, 1926, 44 Stat.
1. Most titles of the United States Code, including title 31, have never been
enacted into positive law, and citations to those titles are useful only for finding
the text of the statutes included therein. Revised Statutes 3679is thus the correct
name for the statute found today at 31 U.S.C. § 666. The same appliesto Revised
Statutes 3678, at 31 U.S.C. 5 628.

2R.8. 3679 violations inventory prepared by Office of the Comptroller of the
Army, dated 31 Jan. 1978.
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awareness in the Army of potential violations of the Anti-Deficiency
Act. A need exists for better understanding and appreciation of the
provisions of Revised Statues 3679, and of the associated legal
aspects of funding.3

II. HISTORY

The Anti-Deficiency Act is the cornerstone of Congressional ef-
forts to bind the Executive branch of government to the limits on
expenditure of appropriated funds set by appropriation acts and
related statutes. It is an attempt to protect and preserve the
Congressional power of the purse. Section 8, Article | of the
Constitution grants to Congress the power to “ . . . lay and collect
taxes, duties, imports, and excises, to pay the debts and provide for
the common defense and general welfare of the United States. . .”
Section 9 of the same Article provides that “ . . . no money shall be
drawn from the treasury but in consequence of an appropriation
made by law.”3 The limitations are absolute. No executive agency is
empowered to obligate or expend public monies until Congress has
exercised its authority under these two sections.

However, notwithstanding the powers granted to Congress in
Article I, for many years after the adoption of the Constitution the
executive departments exercised little or no control over the monies
appropriated to them. Various techniques were used to avoid con-
gressional spending limitations. Funds were obligated without or in
advance of appropriations.® They were commingled and used for

3See Appendix A, Definitions.

4U.S. Const. art 1, 58, cl. 1. See Bradley v. United States. 98 U.S. 104 (1878);
Knote v. United States, 95 U.S. 149 (1877).

5U.S. ConstT. artl, § 9, cl. 1. See Cincinnati Soap Co. v. United States, 301 U,S.
308, 321 (1937), wherein the court stated that this section of the Constitution
“means simply that no money can be paid out of the Treasury unless it has been
appropriated by an act of Congress.”

8Examples abound of obligations created by executive agents without adequate
appropriations available to fund the obligations. In 1870 deficiency appropriations
were necessary to pay workmen hired by the Navy Department (Act of Apr. 13,
1870, ch. 55, 16 Stat. 83); and to pay clerks in the Office of the Comptroller of the
Currency (Act of Apr. 20, 1870, ch. 56, 16 Stat. 84). As late as 1977 deficiency
appropriations were necessary to pay contractors under Army contracts. (See
Hearings Before a Subcomm. of the House Comm. on Appropriations, 95th Cong.,
1st Sess., 614 (1977).) See aiso A. SMITHIES, THE BUDGETARY PROCESS IN THE
UNITED STATES 63-64 (1955)
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purposes other than those for which they were appropriated.” Fi-
nally, the executive departments would obligate or expend their
appropriations during the first few months of the year and then seek
a deficiency appropriation from Congress to continue to operate.®
Congress became increasingly restive as executive abuses grew.

As early as 1819, Senator Henry Clay lamented executive disregard
of the appropriations process:

Are we [Congress]to lose our rightful control over the public purse?

It is daily wrested from us [by officials of executive departmentsl],

under high sounding terms, which are calculated to deceive us, in

such a manner as appears to call for approbation rather than censure

of the practice.?

Efforts were made to place tighter controls on executive spending.
For instance, a provision in the military appropriations act of 1820
required the Secretaries of War and Navy to report annually to
Congress balances under each specific heading of the preceding
year’s appropriation.1® In 1834 Congress passed an act requiring the
Navy to report any transfers of appropriations to another executive
branch of government.tt Other statutory devices designed to
tighten fiscal controls were employed by Congress over the years
until the advent of the War Between the States. That conflict
caused Congress to remove fiscal restraints to insure support for
the war effort.

All of the old executive abuses reasserted themselves during the
war years. Funds were commingled. Obligations were made without
appropriations. Unexpended balances from prior years were used to
augment current appropriations. The cessation of hostilities did not
result in a concomitant cessation of abuses. If anything, the execu-
tive departments redoubled their efforts to override the right of
Congress to “control of the public purse.”

‘John C. Calhoun speaking in 1816 remarked “on the evils—great evil . ., which
resulted to the public interests from the practice, pzarticularly in the War Depart-
ment, of permitting funds to be diverted from one object of appropriation and
applied to another.” L. WILMERDING, JR., THE SPENDING POWER, A HISTORY OF
EFFORTS OF CONGRESS TO CONTROL EXPENDITURE 78 (1943). And again, in 1817,
addressing the same subject before the Committee of the Whole of the House of
Representatives, Calhoun commented that, although various expenditures were for

good objects, “. . . the money had not been applled to the objects for which it was
appropriated. It was a sheer abuse of power. . WILMERDING, supra at 80.

8 WILMERDING, supra n.7, at 99-117.

°Id. at 80,

107d. at 73, 213. Similar controls in prior appropriation acts had not proved uni-
formly successful. See 11 ANNALS OF CONG. 22, 23, 61, 448 (1810).
11 Act of June 30, 1834, ch. 171, 4 Stat. 742.
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Finally in 1868 Congress determined to reassert its constitutional
perogatives. The first step in this direction was taken with the
passage of a statute on February 12, 1868which provided:

So much of the first section of the act of March third, eighteen
hundred and nine, entitled “An act further to amend the several acts
for the establishment and regulation of the Treasury, War, and Navy
Departments,” as authorizes the President, on the application of the
secretary of any department, to transfer the moneys appropriated for
a particular branch of that department to another branch of expendi-
ture in the same department, be, and the same is hereby, repealed;
and all acts or parts of acts authorizing such transfers of appropria-
tions be and the same are hereby repealed, and no money appro-
priated for one purpose shall hereafter be used for any other purpose
than that for which it is appropriated.t?

This statute was intended to end two abuses: (1) the commingling
of current appropriations and (2) the diversion of old appropriations
to purposes for which they were not intended. 3

After enactment of the statute of 1868, only one loophole re-
mained in the wall that Congress was erecting about its spending
powers —the executive habit of creating obligations without appro-
priations, often called “coercive deficiencies.” This loophole was
filled in 1870 with the enactment of the statute that, with amend-
ments, became known as the Anti-Deficiency Act.14 It provided:

That it shall not be lawful for any department of the government to
expend in any one fiscal year any sum in excess of appropriations
made by Congress for that fiscal year, or to involve the government
in any contract for the future payment of money in excess of such
appropriations.s

The two abuses addressed by the statute of 1868 virtually disap-
peared with the act’s passage. However, executive departments
continued to expend “an entire appropriation before the end of the
fiscal year in expectation of a deficiency grant.”'¢ Year after year
Congress faced the dilemma addressed by Representative Hemen-
way: “Under the law [the departments] can make these deficien-
cies, and Congress can refuse to allow them; but after they are
made it is very hard to refuse to allow them.”1” During the quarter

12 Act of Feb. 12,1868, ch. 8,§ 2, 15 Stat. 35, 36.

138¢¢ WILMERDINC, Supran.7, at 118-123.

14 Act of July 12, 1870, ch. 251 § 7,16 Stat. 251_ This evolved into the current 31
U.S.C.§ 665 (the Anti- Def|C|ency Act)

15]d.

18STUDENSKI, PAUL & KRoss, FINANCIAL HISTORY OF THE UNITED STATES 275
(1963).

1739 ConG. REC. 3687 (1905).
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century following enactment of the 1870 statute, executive disre-
gard of congressional spending limits became flagrant and habitual.
Congressman Theodore Burton, speaking from the floor of the
House of Representatives in 1904, remarked:
The increase of deficiency appropriations is to be noted ... A com-
mittee or subcommittee may frame a bill for a branch of the public
service and seek to secure economy and at the same time sufficient
provision for the public functions in question. Afterwards, the
amounts recommended and adopted by Congress may be exhausted by
some Department of the Government, expenses may be applied for
purposes or to an extent which the committee would not have ap-
proved, yet another committee or subcommittee not equally familiar
with the subject may promptly provide the amount.!8

Congress continued to lament executive caused coercive deficiencies

in 1906:
We find that whenever we cut down or when generally we cut down
the amounts estimated for any given object to what, in the judgment
of Congress, is ample provision for a given and specific work, those in
charge of bureaus arbitrarily proceed to expend amounts under the
appropriations as though their estimates had been allowed in full,
giving no attention to the mandate contained in the appropriation
determined by Congress. And then what happens? At the next session
of Congress they come here with either an anticipated or an actual
deficiency, and to our questions why, with good management, they
could not have kept their expenditures within the limits set by
Congress, they give us general and unsatisfactory reasons ... .1®

However, 1906 was also a year of reckoning for the executive
departments. In 1905 Congress had amended the Act of 1870 (R.S.
3679) to give it teeth. All “obligations,” rather than just contracts,
were prohibited unless adequate appropriations were available.2°
Acceptance of voluntary services was forbidden, apportionment by
monthly allotments was required (unless waived), and criminal
penalties were included for violation of the act.2!

Even after the amendments, the year 1905 brought almost as
many deficiencies as the preceding years. Hence, Congress once
again returned to the legislative drawing board. In 1906 Revised
Statutes 3679 was amended to prohibit waiver of apportionment ex-
cept in emergencies or unusual circumstances.2? Waivers and mod-

1838 CoNG. REC. 3296 (1904).

1940 CONG. REC. 1273 (1906) (Congressman Littauer).
20 Act of Mar. 3, 1905, ch. 1484, § 4, 33 Stat. 1257.
1jd.

“Act of Feb. 27, 1806, ch. 510, § 3, 34 Stat. 49.
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ifications of apportionments were required to be in writing and the
reasons to be given in "each case.”??

After 1906, R.S. 3679 remained unchanged until 1950. In that
year the statute was revised to create an elaborate scheme for
apportionment and reapportionment.24 Criminal penalties for
knowing and willful violations were set at a fine of not more than
$5000, imprisonment for not more than 2 years, or both.25 Adminis-
trative discipline was provided for noncriminal violations.2¢ R.S.
3679, as revised in 1950, is essentially the controlling statute today.
It is found in Title 31, Section 665.27

111 THE ACT

A.PUNITNE SECTIONS

Revised Statutes 3679 contains criminal penalities for knowing
and willful violations of its provisions,2® and administrative sanc-
tions for other than knowing and willful violations.2® However,
these penalities are actuated only by violation of one or more of
three subsections of the act.3® Subsection (i)(1) of Revised Statutes
3679 states:

In addition to any penalty under other law, any officer or employee of
the United States who shall violate subsections (a), (b), or (h) of this
section shall be subjected to appropriate administrative discipline,
including, when circumstances warrant, suspension from duty with-
out pay or removal from office; and any officer or employee of the
United States who shall knowingly and willfully violate subsection
(a), (b), or (h) of this section shall, upon conviction, be fined not more
than $5,0000r imprisoned for not more than two years, or both.31

A complete examination of the effect and meaning of these three
subsections is critical.32
Subsection (a) provides:

No officer or employee of the United States shall make or authorize
an expenditure from or create or authorize an obligation under any
appropriation or fund in excess of the amount available therein; nor

24,

24 Act of Sept. 6,1950,ch. 896,% 1211,64 Stat. 765.
8]d.

16/qd,

37Text of statute is duplicated in Appendix B.

1831 U.S.C. § 665(3) (1)(1970).

2@Jd.

3036 Comp. Gen. 683 (1957).

3131 U.S.C. §665 (i) (1) (1970).

318¢ee diagram at Appendix C.
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shall any such officer or employee involve the Government in any
contract or other obligation, for the payment of money for any pur-
pose, in advance of appropriations made for such purpose, unless such
contract or obligation is authorized by law.33

This section has two substantive provisions with three distinct
prohibitions. The first prohibition is against the making of an
obligation or expenditure under any appropriation “in excess of the
amount available therein.” Simply put, no officer of the government
can obligate or expend funds that do not exist. Incurring any
deficiency is strictly forbidden, but not unknown. On February 19,
1976, a Comptroller General opinion, quoted in part below, was
forwarded to the Chairman of the House of Representatives Appro-
priations Committee:

[Y Jou requested our views on ... certain actions proposed to be

taken by the Department of the Army to deal with overobligations in

four separate Army procurement appropriations.

It appears that the overobligations result from numerous contracts
. . . Obviously these contracts violate the Anti-Deficiency Act.34

The contracts referred to by the Comptroller General had obligated
approximately $160 to $180 million more for procurement than
Congress had made available by appropriation—the very thing
prohibited by subsection (a) of the Anti-Deficiency Act.

Just a little more than one year later, the Army was again
explaining to the Congress massive overobligations in the “Other
Procurement, Army” appropriation. Congress was less than
pleased:

Mr. Edwards. The committee meets this afternoon to give considera-
tion to an Army requirement for an additional $21 million to liquidate
obligations which have or will be incurred against the fiscal year
1973-75“Other Procurement, Army,” appropriation. This is a serious

and disturbing matter because it involves another winlation of the
Anti-Deficiency Act by the Army.35 (emphasis added)

Although both the above examples of violations of R.S. 3679 are
taken from the Army, the other military services have not escaped
the notice of Congress. Mr. Edwards of the Subcommittee of the
House of Representatives Committee on Appropriations when dis-
cussing the 1973-75 Army violations in the procurement accounts

3331 U.S.C. § 665 (a) (1970).

s4¢Ms, Comp. Gen. B-132900, Feb. 19, 1976.

s5sHearings on Dep’t of Defense Appropriation for 1978, Before Dep’t of Defense
Subcomm. of House Comm. on Appropriations, 95th Cong., 1st Sess., Part 3, 613
(1977) [hereinafter cited as 1977 Hearings].
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also had this to say: “And it might be well to at least note in the
record that while the Army is the one sitting here, standing in the
need of prayer, that the Navy and the Air Force haven’t been too
diligent either according to [the GAO] report . . ..”3€¢ Indeed, Mr.
Edwards was addressing only a few of the many examples of
violations of this first prohibition of subsection (a) of the Anti-
Deficiency Act.

A particularly dangerous area in respect to the first prohibition is
contracts that create unlimited or indeterminate liabilities. For
instance, the provisions of a building lease wherein the government
(lessee) was obligated to indemnify the lessor for “losses, liabilities
and litigation expenses’” arising in relation to the lease was found by
the Comptroller General to violate Revised Statutes 3679 because
the provision obligated the government beyond the extent and
availability of appropriations.?” The logic is simple. By assuming
responsibility for all losses, liabilities and litigation expenses arising
from the lease, the government assumed an unlimited liability. No
lid was placed upon the potential amount that the United States
might become obliged to expend and thus the obligation, unlimited
in nature, exceeded available appropriations, which are finite. A
similar result is not reached, and no violation occurs, when a ceiling
within appropriation availability is placed on the government’s duty
to indemnify.38

The second prohibition in subsection (a) of 31 U.S.C. § 665 forbids
any officer or employee of the United States from authorizing any
obligation or expenditure in excess of an appropriation. This is more
sweeping than the first limitation imposed by the subsection. An
actual overobligation or overexpenditure need not occur and yet a
violation may. For example, suppose an appropriation is made and
apportioned to the Department of the Army [hereinafter referred
to as DA] in the amount of one million dollars. DA makes the funds
available by allocations to subordinate commands for obligation.3® If
DA, upon receipt of the one million dollars, allocates $1,100,000 to
lower commands, a violation of subsection (a) occurs. The DA action

37d. at 620.

37856 Comp. Gen. 85 (1955). See also 12 Comp. Gen. 390 (1932); Comp. Gen. Deec.
B-168106, 74-2 C.P.D. para. 3.

3842 Comp. Gen. 708 (1963).

3% Appendix D, outline of fund distribution scheme.
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“authorizes”4? the subordinate commands to obligate funds in excess
of available appropriations. The violation is complete the minute the
allocation in excess of appropriations is made. Further, it cannot be
“cured,” Even if DA were to discover the overallocation and with-
draw the excess obligational authority,4* a reportable violation, the
authorization to obligate in excess of available funds, exists.42

While the first two prohibitions of subsection (a) address current
appropriations, the third prohibition relates to future appropria-
tions. It was intended to prevent the Executive from involving the
Government in any contract or other obligation in one fiscal year by
relying upon an appropriation to be made in the next fiscal year.
This practice was decried as early as 1820. At that time, a member
of the House protested “against the practice of permitting the
Heads of Departments to legislate for Congress, and to pledge the
funds of the Government to any extent at their pleasure. As a
general principle . . . contracts ought not be made in anticipation of
appropriations. ...”43

Executive agencies still attempt transactions that would create
obligations on behalf of the United States in advance of appropria-
tions. For instance, in 1971 the Administrative Office of the United

408¢e DoD Dir. 7200.1, Administrative Control of Appropriations Within the De-
partment of Defense, para. IV.B., XII [hereinafter cited as DoD Dir. 7200.11. See
also Army Reg. No. 37-20, Administrative Control of Appropriated Funds, para.
16a (July 16, 1965)[hereinafter cited as AR 37-20].
41An argument based upon para. 16¢, AR 37-20, surpa n. 40, can be made that
this is a mere accounting error and that a violation of R.S. 3679 does not occur if
the fund authorizations are withdrawn before an overobligation or overexpendi-
ture is made. However, this interpretation does not take into account the state-
ment in 31 U.S.C.5 665(a) and para. 16a, AR 37-20, that an authorization to
obligate in excess of appropriations is a violation.
42«4, . [A} violation of R.S. 3679. .. will occur when any action results in an
overdistribution . . . of funds in any appropriation.” AR 37-20, supra n. 40, para.
16a. Similarly, Office of Management & Budget Circular A-34, July 1976 [here-
inafter cited as OMB Cir. A-34] provides at page 51:

Types of violations to be reported. [Tlhe agency head will furnisn . . . information on violations

of the following character:

(8) Any case where an officer or employee of the United States has . . . authorized an expen-
diture from or . . .an obligation under any appropriation or fund . . . in excess of the amount
available therein.

Similarly, allotments in excess of allocations violate R.S. 3679. Dep’t of Defense
Handbook 7220.9-H, Accounting Guidance Handbook, para. 21003.B.8, Aug. 1972,
as amended. It should be noted, however, that except for specific statutory lim-
itations, R.S. 3679 violations can occur only at the appropriation level for appro-
priations not subject to apportionment. DoD Handbook 7220.9-H, eupra at para.
21003.B.l.a. See also letter from Office of the Comptroller of the Army, subject:
Report of Violations of Revised Statutes 3679 — Number 12-76,26 Feb. 1976.
43SWILMERDING, supra n. 7, at 94-5,
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States Courts was prevented by the Comptroller General from
paying attorneys appointed by the Courts in one fiscal year with
appropriations made available in succeeding fiscal years.44 Thus,
with one notable exception, care must be taken to insure that
transactions do not create obligations in one fiscal year with the
intent to fund such obligations from appropriations to be made in
the future, unless specifically authorized by law.

The permissible exception just mentioned is a limited one. A
conditional contract obligates the government only if and when an
appropriation is passed. Such contracts were discussed in a 1959
Comptroller General decision:

Although the government may not be obligated by contract or pur-
chase, unless otherwise authorized by law, until an appropriation act
providing funds with which to make payment has been enacted, a
conditional contract which specifically provides that the government's

liability is contingent upon the future availability of appropriations
may be entered into prior to the enactment of an appropriation act

Provision is made in the Armed Services Procurement Regulation,
Section 1318, for such conditional contracts.46

Subsection (b) of Revised Statutes 3679, the second subsection
that can result in criminal and administrative sanections,4? contains a

4450 Comp. Gen. 589 (1971).
4539 Comp. Gen. 340 (1959). See Armed Services Procurement Reg. § 1318 (1976
ed.) [hereinafter cited as ASPR]. The Supreme Court recognized, by implication,
the propriety of conditional contracts in Bradley v. United States, 98 U.S. 104
(1878).
46 ASPR § 1318provides:
Contracts Conditioned Upon the Availability of Funds
(a) Fiscal Year Contracts. To effect procurements promptly upon the beginning of a new
fiscal year, it may at times be necessary to initiate a procurement properly chargeable to funds
of the new fiscal year prior to the availability of such funds. In such instances, the clause in
7-104.91(a) shall be included in the contract. This authority shall be used only for operation
and maintenance and continuing services (such as rentals, utilities, and items of supply which
are not financed by stock funds) which are necessary for normal operation and for which the
Congress consistently appropriates funds.
(b) Contracts Crossing Fiscal Years. A one-year requirement or indefinite quantity contract
for services funded by annual appropriations may extend beyond the end of the fiscal year
current at the beginning of the contract term provided that any specified minimum quantities
are certain to be ordered in the fiscal year current at the beginning of the contract term (see
22-107). In this case, the clause in 7-104.91(b) shall be included in the contract. Also, a con-
tract for expert or consultant services entered into in accordance with 22-204.2 and calling for
an end product which cannot feasibily be subdivided for separate performance in each fiscal
year may cross fiscal years.
(e) Acceptance of Supplies or Services. When either of the Availability of Funds clauses is
used, the supplies or services shall not be accepted by the Governmentuntil funds are available
to the contracting officer for the procurement and until the contracting officer has given notice
to the contractor (to be confirmed in writing) of such availability. Records will be maintained
to insure adequate administrative control of funds.

4731 U.S.C. § 665(i)(1) (1970).
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very different prohibition from those found in subsection (a).
prohibits acceptance of voluntary services on behalf of the United
States:
(b) No officer or employee of the United States shall accept voluntary
service for the United States or employ personal service in excess of
that authorized by law, except in cases of emergency involving the
safety of human life or the protection of property.4®

The Comptroller General enlarged the rule by saying no person is
authorized to make himself a voluntary creditor of the United
States by incurring and paying obligations of the government which
he is not legally required or authorized to incur or to pay.4® Thus,
the subsection is directed not only at agents of the United States
who accept voluntary services, but at the individuals rendering such
services as well. The entire transaction, offer and acceptance of
voluntary services, is forbidden.5°
However, it must be remembered that this prohibition relates to

voluntary services rendered by private individuals without authori-
zation of law and not to “. .. the assignment of persons holding
office under the government to the performance of additional duties
or the duties of another position without additional compensa-
tion.”31 Any service rendered to the United States in violation of
R.S. 3679 does not obligate the government, legally or morally, to
make any payment for such services.52 The prohibition was well, if
somewhat restrictively, summarized in an early decision of the
United States Supreme Court:33

It would seem that Congress designed to put its mark of condemna-

tion upon the practice of obtaining services from private parties,

without incurring liabilities for them, such as was adopted in this

case, when, on May 4, 1884, it declared that “Hereafter no depart-

ment or officer of the United States shall accept voluntary service for

the Government, or employ personal service in excess of that au-

thorized by law, except in cases of sudden emergency involving loss of

human life or the destruction of property.” 23 Stat. 17, C. 37. The

language used clearly indicates that the government shall not, except
in the emergencies mentioned, place itself under obligations to any

48]d. at § 665(b).

49Ms. Comp. Gen. B-129004, Sept. 6, 1956.

50Ms. Comp. Gen. B-177836, Apr. 24, 1973.

5123 Comp. Gen. 272 (1943); see also 30 Op. Att’y Gen. 51, 52 (1913);Ms. Comp.
Gen. B-157719, Oct. 15, 1965.

5213 Comp. Gen. 108 (19{33) 10 Comp. Gen. 248 (1930); 3 Comp. Gen. 681 (1924);
Ms. Comp. Gen. B-177836, Apr. 24, 1973; Ms. Comp. Gen. B-140736, 1 June 1961.
s3United States v. San Jacinto Tin Co., 125 U.S. 273 (1883).
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one. The principle condemned is the same, whether the party ren-
dering the service does so without any charge or because paid by
other parties. The government is forbidden to accept the service in
either case.54

There are three exceptions to the prohibition against accepting
voluntary services. Two are in the statute while the other is dis-
cussed in the legislative history of R.S. 3679, and in Comptroller
General decisions.

Revised Statutes 3679 authorizes acceptance of voluntary services
on behalf of the United States if there is an “emergency involving
the safety of human life or the protection of property.”ss This
exception is intended to reach “occasions when the life-saving or-
ganization of government might require the service of persons not
regularly provided for by law.”38 The exception authorizes incurr-
ence of deficiencies only for personal services needed to save lives
or to protect property,3? and the property protected must be gov-
ernment property.s8

Guidance for determining what constitutes an “emergency” within
the meaning of the statute is found in Comptroller General deci-
sions. For instance, in 1923 the Comptroller General considered a
claim from the S.S. Rexmore’s owners.5® The Rexmore, a British
vessel, while bound for London, received a message from the U.S.
Army transport ship Crook. The Crook was taking water in a hold
and appeared to be in danger of sinking. The Crook was carrying
1100 people. The Rexmore deviated from its course, reached the
Crook and accompanied that vessel until the danger was past. Later
the owners of the Rexmore filed a claim for 500 pounds. In allowing
part of the claim, the Comptroller General stated:

The claim is one of services rendered under sudden emergency in-
volving the loss of human life or the destruction of Government
property. [R.S. 3679] relates particularly to the acceptance of what
istermed voluntary services and the implication of the statute is that
claims against the United States arising under the conditions [here]
stated may be considered. Such claims are more or less in the nature
of equities and are generally for submission to the Congress . .. If,

however, a tangible service appears to have been rendered for which
definite compensation can be computed, there appears no reason why,

s41d. at 305.

5531 U.S.C. § 665(b) (1970).

5615 CONC. REC. 3410-11 (1884)(remarks of Congressman Randall). See also 15
CoNG. REC. 21434 (1884).

57TMs. Comp. Gen. B-152554, Feb. 24, 1975.

58]d.

583 Comp. Gen. 799 (1923).
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if an appropriation is available, settlement and adjustment should not
be made through this office.8®

At the other end of the spectrum, the Comptroller General in
1930 addressed a situation in which compensation for voluntary
services was denied.s* In 1928 a Navy seaplane made a forced
landing close to one of the Florida keys. The aircraft was intact and
the pilot was in no danger. Mr. J. B. Easton was boating in the
vicinity of the downed aircraft and offered to tow the plane 2%miles
to the nearest island. He was allowed to do so by the pilot. Later,
Mr. Easton filed a claim for his services. The Comptroller General
denied the claim saying:

The question ... is whether the services should be considered as
having been rendered under sudden emergency involving loss of

human life or destruction of Government property so as to bring the
said claim within the purview of section 3679, Revised Statutes. ...

It appears to be definitely established . . .that . .. this case did not
involve loss of human life or destruction of Government property.

The facts of record conclusively show that the services here in ques-
tion were voluntary and rendered in a case not within the exceptions
stated in [R.S. 36791 ... The acceptance of voluntary service in
contravention of the statute cannot form the basis of a legal claim
against the United States.??

The foregoing decisions indicate that payment for voluntary
services because of an “emergency” as an exception to R.S. 3679 is
permissible only in the event of a sudden life- or property-
imperiling situation. Mere inconvenience or a potential future
emergency is not enough.

The second exception derives from the statutory language which
prohibits acceptance only of voluntary services “in excess of that
authorized by law.” This language clearly permits officers or em-
ployees of the United States to accept voluntary services where
there is express legislative authority to do so.82 The legislative
waiver must be specific.84 In the words of the Comptroller General,
“, . .the Congress, when it [believes] the use of voluntary services
to be desirable, specifically [provides] for the acceptance of those
services.”85 General legislative authority to issue regulations to

eoJd. at 800-01. For a similar result see 3 Comp. Gen. 979 (1924).

8110 Comp. Gen. 248 (1930).

82/d. at 249-50.

83S¢e, ¢.g., MS. Comp. Gen. B-139261,June 26, 1959.

84]d.; see, e.g., 10 U.S.C. § 2602 (1976);Army Reg. No. 930-5, American Red
Cross Service Program and Army Utilization (19 Nov. 1969,and all changes).
8s]d,
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implement statutory duties is not sufficient to authorize acceptance
of voluntary services based upon such regulations.® For instance,
10U.S.C. § 3012 provides:

*k*

(b) The Secretary [of the Army] is responsible for and has the
authority necessary to conduct all the affairs of the Department of the

Army. ..
*%

(g9) The Secretary may prescribe regulations to carry out his func-
tions, powers and duties under this title.&7

The authority to issue regulations to carry out the very broad duties
given to the secretary does not include the power to issue regula-
tions that would permit the acceptance of voluntary services other-
wise prohibited by 31 U.S.C. § 665(b).%8
In addition to the exemptions in R.S. 3679 permitting acceptance
of and payment for voluntary services, another exception has de-
veloped from the legislative history of the act.®® Acceptance of
gratuitous services provided with the express consent of the gov-
ernment is not a violation of the statute if there is “some applicable
provision of law authorizing the acceptance of services without
compensation.”? This concept of gratuitous services was addressed
early by the Comptroller General in 1928. The Federal Trade
Commission proposed to enter a contract for stenographic services.
The services were to be furnished at no cost to the government. In
holding that the services were not prohibited by subsection (b) of
R.S 3679, the Comptroller General observed:
The voluntary service referred to in R.S. 3679 is not necessarily
synonymous with gratuitous service, but contemplates service fur-
nished on the initiative of the party rendering the same without
request from or agreement with, the United Statestherefor. Services

furnished pursuant to a formal contract are not voluntary within the
meaning of said section.”

“Id.

8710 U.S.C. § 3012 (1976).

é8Ms. Comp. Gen. B-139261, June 26, 1959.

888ee Director of the Bureau of the Budget and Comptroller General of the United
States, Report and Recommendations With Respect to the Anti-Deficiency Act
and Related Legislation and Procedures to the Senate Committee on Appropria-
tions (1947).

7027 Comp. Gen. 194, 196 (1947).

717 Comp. Gen. 810, 811 (1928). See also opinion of The Judge Advocate General of
the Army, DAJA-AL 1978/2016, 6 Feb. 1978.

68



19781 ANTI-DEFICIENCY ACT

This decision was clarified somewhat in later Comptroller cases,
notably that at 26 Comp. Gen. 956. That decision involved a request
by the Civil Service Commission to employ college students without
compensation as part of an educational institution’s “internship
program.” The Comptroller General first stated the general rule
related to acceptance of gratuitous services:

.. . The prohibition against acceptance of voluntary services (con-

tained in section 3679, Revised Statutes) does not, of itself, prevent

the acceptance of gratuitous services if otherwise legal, where the

services are rendered by one who upon being appointed as a Govern-

ment employee without compensation, agrees in writing, and in ad-

vance, that he waives any and all claims against the Government on

account of such services . . , .7 (emphasis added)

7226 Comp. Gen. 956, 958-59 (1947). It should be noted that a somewhat different
rule applies to students and on-the-job studies. In United States Civil Service
Commission Bulletin No. 309-15, Subject: Providing Worksite Experience for
Students in a Nonpay Status, July 12, 1974, the rule concerning student studies is
stated thusly:
It is consistent with the provisions of 31 U.S.C. § 685 for agencies to permit students in a
nonpay status to have access to worksites in order to conduct studies and reseuch related to
agency mission and to receive orientation and training, along with exposure to learning proj-
ects related to their educational objectives. Arrangements for such worksite experiences are
usually made in cooperation with individual educational institutions. Any agency entering into
an arrangement to provide worksite experience for students in a nonpay status must make
certain that the assignments do not involve the production of services which are covered by
funds currently appropriated to the agency, or which are of a type that normally would be
covered by appropriated funds.

This rule has been addressed, also, in a memorandum from the Chief, Labor and
Civilian Personnel Law Office, Office of the Judge Advocate General, U.S. Army,
15 Nov. 1977:
It is generally accepted that the law permits acceptance of volunteer services that do not in-
volve the production of services which are covered by funds currently appropriated to the
agency, or which are of a type that normally would be covered by appropriated funds. In this
connection, it is consistent with the provisions of 81 U.S.C. § 885 to permit studentsto have
access to government worksites in order to conduct studies and research related to the agency
mission. . . However, any agency that enters into such an arrangement to provide worksites
for students in a nonpay status must make certain that the assignments do not involve the
production of services. . .

Additionally, many statutes exist that permit training by federal agencies of stu-
dents in a volunteer or nonpay status. A good example is the Comprehensive
EmpIO\ément and Training Act of 1973, Pub. L. 93-205, 87 Stat. 839, Dec. 28, 1973
(29 U.S.C9 801, et seq.) [hereinafter referred to as CETA]. In a 1975 opinion (54
Comp. Gen. 560) addressing CETA, the Comptroller General concluded:

81 U.S.C. 685 (b) hasbeen interpreted ashamng “the acceptance of unauthorized services not
intended or agreed to be gratuitous and, therefore, likely to afford a basis for a future claim on
Congress” [citation omitted]. The enrollees or trainees here involved would be participating in
aprogram authorized and funded pursuant to a Federal Statute (CETA] designed to utilize the
Federal establishment to the maximum extent feasible in providing work and
training opportunities for those in need thereof. Under the circumstances considering that the
services in question will arise out of a program initiated by the Federal Government, it would
be anomalous to conclude that such services are proscribed as being voluntary within the
meaning of 31 U.S.C. § 865 (b). That is to say, it is our opinion that circumstances here in-
volved need not be considered the acceptance of “voluntary services” within the meaning of
that phrase as used in 31 U.S.C. § 865(b).
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Key language in the general rule is the requirement that gratuitious
services when accepted must be “otherwise legal.” The Comptroller
General does not elucidate. Does this mean that there must be
express statutory provision for acceptance of gratuitous services, or
merely that such services are not prohibited by some statute or
regulation? A draft revision of Army Regulation 37-20 indicates
that express statutory authority must exist.

A violation occurs when an officer or employee permits an individual

to perform [some service], without pay, or other compensation . ..

Such a violation is not avoided by the individual’s waiver of compen-

sation, unless there is specific legislative authority for this practice

. .” (emphasis added)

There are two statutes applicable to the Army, 31 U.S.C. § 666
concerning reserve officers, and employment of experts and con-
sultants under 5 U.S.C. § 3107, that permit acceptance of gratuitous
services.

Additionally, the Comptroller General further limits acceptance
of such services to those instances when compensation for the
services is fixed administratively and is paid from a lump sum
appropriation.’ Compensation may not be waived, according to the
Comptroller General, where

., . compensation is fixed for any office or position by or pursuant to
statute and there exists no specific authority for the payment of an
amount less than that specifically provided . . .the amount so fixed

must be paid to the person filling the office or position and . . . there
can be no valid waiver of all or any part of the salary.?s

This is reasonable because waiver of a statutory right to a salary
fixed by Congress is dubious at best. In fact, the Court of Claims in
Miller v. United States 7 labeled such attempts as void in violation
of public policy.

Any bargain whereby, in advance of his appointment to an office with

a salary fixed by legislative authority, the appointee attempts to

agree with the individual making the appointment that he will waive

all salary or accept something less than the statutory sum, is contrary
to public policy, and should not be tolerated by the courts.?

The conclusion to be drawn from the foregoing decisions is that
services which can be accepted without violating R.S. 3679 are few

73 Draft Arm%/ Reg. No. 37-20, Administrative Control of Appropriated Funds
(Feb. 1977) [hereinafter cited as Draft AR 37-20].

7426 Comp. Gen. 956, 961 (1947).

7sId. at 959.

"¢ Miller v. United States, 103 F.413 (C.C.S.D.N.Y. 1900).

77Id. at 415.
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and are hemmed in with numerous limitations. The Department of
the Army has recognized these limitations in its proposed revision
to Army Regulation 37-20.78
Subsection (h) is the final punitive subsection of the Anti-
Deficiency Act and provides:
No officer or employee of the United States shall authorize or create
any obligation or make any expenditure (A) in excess of an appor-
tionment or reapportionment, or (B) in excess of the amount per-
mitted by regulations prescribed pursuant to subsection (g) of this
section.”®

This subsection is important for two reasons. First, it emphasizes
the statute’s primary thrust, prohibition of authorizations, obliga-
tions or expenditures in excess of an apportionment or reappor-
tionment.8® Apportionment, the method adopted by Congress to
keep agencies within their respective appropriations, must be made
in a manner that will prevent the need for deficiency or supplemen-
tal appropriations 8 and, assuming apportionments are properly

7¢Draft AR 37-20, supra n. 73,para. 13, provides:

A violation [of R.S. 8879) oeeurs when an officer or employee permits an individual to perform
without pay, duties of the type which are or should be supported by a position, the compensa-
tion of which io fixed by the Classification Act (a4 cpposed to pay rates established sdminiatra.
tively under lump-sem appropriation). Such a violation io not avoided by tke individual’s
wdver of compensation, unless there is specific legislative authority for this pnctice.

7831 U.S.C. § 665 (h) (1970).Subsection (g) of that statute provides:

(g) Any appropriation which in apportioned or reapportioned pursuant to this section may be
divided and subdivided administratively within the limits of such apportionments or reappos-
tionments, The officer having administrative control of any such appropriation available to the
legislative branch, the judieiary, the United State International Trade Commission, or the
Distriet of Columbia, and the head of each agency, subject to the approval of the Director of
the Bursau of the Budget, shall prescridbe, by regulation. a nystem of adminintrative control
(notinconsistent with any accounting precedures preseribed by or pursuant to (sw) which shall
be designed to (A) restrict obligations or expenditures against each appropriation to the
amount of apportionments or reapportionments nude for each such appropriation, and (B) ena-
ble such officer or agency head to fix responsibility for the creation of any odligation or the
making of any expenditure in excesn of an apportionment or reapportionment. In order to have
a simplified system for the administrative subdivision of appropriations or funds, each agency
shdl work toward the objective of financing each opentingunit, at the highest practical level,
from not more than one administrative subdivision for each appropriation or fund affecting
such unit.

8031 U.S.C. 9665(c) (1)(1970)provides for apportionment:

(e) (1) Except a# otherwise provided in this section, all appropriations or funds available for
obligation for a definite period of time shdl be so apportioned as to prevent obligation or ex-
penditure thereof in a manner which would indicate a necessity for deficiency or supplemental
appropriations for such period; and all appropriations or funds not limited to a definite period
of time, and all authorizations to create obligations by contract in advance of appropriations,
shall be so apportioned as to achieve the most effective and economical use thereof. As used
hereafter in this section, the term “appropriation” means appropriations, funds and authoriza.
tions to create obligations by contract in advance of appropriations. [Apportionment io defined
in Appendix A, infra. ]

81]d.
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made, the appropriation subject to those apportionments should
remain intact. Naturally, if the apportionment is exceeded (a viola-
tion of R.S. 3679 itself), it is possible for the appropriation to
become overobligated or overexpended. However, by requiring ap-
portionments which restrict the amount of obligational authority
available at any one time, the chance of exceeding an appropriation
is far less than it would be otherwise.

Second, the statute prohibits actions “in excess of the amount
permitted by regulations prescribed pursuant to subsection (g) of
[R.S. 3679].”782 This provision provides executive agencies with dis-
cretion. The statute does not require authorizations, obligations, or
expenditures in excess of fund subdivisions below the level of an
apportionment to be treated as violations of R.S. 3679. However,
because of the prohibition against actions in excess of those per-
mitted by regulation, the head of an agency can elevate such ex-
cesses to the level of a statutory violation. This result is discussed
in DoD Handbook 7220.9H. Citing subsection (h) of the Anti-
Deficiency Act, the Handbook continues:

DoD Directive 7200.1 was issued pursuant to Section 3679, Revised
Statutes, and has the force and effect of law . . . . Therefore, creating
an obligation or making an expenditure in excess of the amount per-
mitted by DoD Directive 7200.1,or violation of any provisions
thereof, is as much, and as serious, a violation of the law as creating

an obligation or making an expenditure in excess of an appropriation,
apportionment, or reapportionment . . . .88

DoD Directive 7200.1 establishes further fund subdivisions (alloca-
tions, allotments) the violation of which are violations of R.S. 3679.
Thus, the Secretary of Defense has elected by his own regulations
to exercise the discretion provided by statute and elevate violations
of subdivisions of funds below an apportionment to the level of
statutory violations.

B. NONPUNITIVE SECTIONS

The remaining subsections of Revised Statutes 3679 are impor-
tant because they establish an intricate scheme for apportionment of
appropriations. The basic requirement for apportionment is found in
subsection (¢)(1):

Except as otherwise provided in this section, all appropriations or
funds available for obligation for a definite period of time shall be so

8231 U.S.C. § 665(h) (1970).
82 Dep’t of Defense 7220.9-H, Accounting Guidance Handbook, para. 21003.B.1,
Aug. 1, 1973 [hereinafter cited as DoD 7220.9H].
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apportioned as to prevent obligation or expenditure thereof in a man-
ner which would indicate a necessity for deficiency or supplemental
appropriations for such period; and all appropriations or funds not
limited to a definite period of time, and all authorizations to create
obligations by contract in advance of appropriations, shall be so ap-
portioned as to achieve the most effective and economical use
thereof.84

A 1957 Comptroller General opinion discussing this subsection indi-
cated that apportionment is required not only to prevent the need
for deficiency or supplemental appropriations, but to insure that
there is no drastic curtailment of the activity for which the appro-
priation is made.®® Such curtailment could occur, absent an appor-
tionment, by an agency expending its entire appropriation before
the end of a fiscal year. Congress would then be placed in the posi-
tion of granting an additional appropriation or allowing the activity
to cease.

It is evident from reading the apportionment subsections of R.S.
3679 (31 U.S.C. §665(c)—(g) ) that Congress wants to insure that
executive agencies establish controls that will implement the appor-
tionment scheme. Heads of departments and agencies must conduct
government operations during a fiscal year within the limits of ap-
propriations and expend such appropriations at a rate which will not
exhaust the funds before the end of the period for which they are
appropriated. 8¢

IV. IMPLEMENTATION OF THE ACT

Subsection (g) of R.S. 3679 87 requires the heads of agencies to
establish systems of administrative controls to implement the act.

8431 U.S.C. 5665(c) (1) (Supp. V 1975).
8536 Comp. Gen. 699 (1957). Apportionments and reapportionments which might
involve the necessity of deficiency or supplemental appropriations can be made
under certain circumstances. Subsection (e) (1) of R.S. 3679 (31 U.S.C. § 665 (e)
(1)) provides:
No apportionment or reapportionment, which in the judgment of the officer making such ap-
portionment or reapportionment, would indicate a necessity for a deficiency or supplemental
estimate shall be made except upon a determination by such officer that such action is required
because of (A)any laws enacted subsequent to the transmission to the Congress of the esti-
mates for an appropriation which require expenditures beyond administrative control; or (B)
emergencies involving the safety of human life, the protection of property, or the immediete
welfare of individuals in cases where an appropriation has been made to enable the United
States to make payment of, or contributions toward, sums which are required to be paid to
individuals either in specific amounts fixed by taw or in accordance with formulae prescribed
by law.

86Se¢ 38 Comp. Gen. 501 (1959).
8731 U.S.C. 5 665 (g) (Supp. V 1975).
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The systems must do two things: (1)keep obligations and expendi-
tures within the amount of an apportionment, and (2) enable the
agency head to fix responsibility for making any obligation or ex-
penditure in excess of an apportionment.8 Such administrative con-
trols are present at various levels within the executive branch.

The first step in the ladder of R.S. 3679 implementation is the
Office of Management and Budget [hereinafter referred to as OMB].
It was only after the creation of OMB 82 that significant strides
were made to insure compliance with the Anti-Deficiency Act.?° It
was this office that began to effect accounting improvements, es-
tablish tighter fund controls and simplify appropriation struc-
t ur e ~OMB implementation of R.S. 3679 is found in OMB Circular
A 3 4 [hereinafter referred to as A-34).92

Guidelines and controls are provided by A 3 4 that strengthen the
apportionment process, which as previously mentioned ®® is the
bulwark of the Anti-Deficiency Act's provisions to prevent deficien-
cies in appropriations.® Included in A3 4 are “ . .. instructions on
budget execution— financial plans, apportionments, reapportion-
ments, deferrals, proposed and enacted rescissions, systems for
administrative control of funds, allotments, operating budgets, re-
ports on budget execution, and reports on violations of section 3679
of the Revised Statutes.”®3

The portion of A-34 related to administrative systems for control
of funds establishes certain minimum standards for such systems.
There must be controls that:

(1) are not inconsistent with any accounting procedures
prescribed by law or pursuant to law,

(2) restrict obligations or expenditures against each ap-
propriation to the amount of apportionments or reappor-
tionments made for each appropriation,

(3) enable the agency head to fix responsibility for the
creation of any obligation or the making of any expendi-

88See generally Interim Report on Effectiveness and Enforcement of the Anti-
Deficiency Act, to the House Comm. on Appropriations, 84th Cong., 1st Sess.
1505 (1955) [hereinafter cited as Interim Report, 19551.

88 Formerly the Bureau of the Budget.

80J. BURKEHEAD, GOVERNMENT BUDGETING 344-45 (1958).

81 Senate Comm. on Government Operations, Financial Management in the Fed-
eral Government, 87th Cong., 1st Sess. 13138 (1961).

®20MB Cir. A34, Instructions on Budget Execution, July 15, 1976.

#3See discussion, supra at 20.

#48ee 31 U.S.C. 99 665(c) through (g). See also text above note 79, supra.

% OMB Cir. A-34, supra note 92, at 3.
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ture in excess of an apportionment or reapportionment,
and

(4) provide for prompt reporting of violations of imple-
menting regulations or the statute.®®

The Department of Defense (DoD) issued DoD Directive 7200.1,
August 18, 1955, prescribing a system of administrative controls, as
required by law and consistent with OMB guidance. The directive’s
stated purpose is essentially that of the statutory mandate:

B. The purpose of [DoDD 7200.11 is to (a) prescribe Department of
Defense regulations designed to restrict obligations and/or expendi-
tures against each appropriation or other fund to the amount
available therein, and, where apportionments or reapportionments of
appropriations are required to be made, to the amounts of such appor-
tionments or reapportionments, and (b) enable the Assistant Secre-
tary of Defense (Comptroller) to fix responsibility for the creation of
any obligation or the making of any expenditure in excess of an ap-
propriation, apportionment, reapportionment, or subdivision
thereof. 7 (emphasis added)

The key language in the DoD directive’s statement of purpose is
“subdivision thereof.” This extends the prohibitons and reporting
requirements of the act to fund subdivisions below the apportionment
level. The directive provides for two further subdivisions of
funds. The Secretary of each military department, or designated of-
ficial of other Department of Defense components, must allocate ap-
portioned funds to operating agencies. The total allocations “within
each appropriation shall not be in excess of the amount indicated in
the apportionment document as being available for use for each ap-
portionment period.” ¢ The head of each operating agency that re-
ceives an allocation must then make allotments in specific amounts,
in writing, to the heads of installations or other organizational
units.?® Again, the total of sums allotted cannot exceed the amount
of allocations available for the period in question. The heads of in-
stallations may make suballotments, if required. Graphically, and in

9631 U.S.C.5665(g) (Supp. V 1975). See also OMB Cir. A-34, supra note 92, Part

111.
#7DoD Dir. 7200.1, supra note 40, para. II.B. This directive is under revision.

#8714, para. VI.
9oJd. para. VI.A,
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simplified form, the scheme operates as shown in Table 2. The net
effect of the directive is to make an overobligation, over-
authorization or overexpenditure by an installation of its allotment a
violation of R.S. 3679. Instead of a limited number of potential vio-
lations at the apportionment level, a larger number of potential
violations is possible at the numerous installations receiving allot-
ments. This is the reason that Section IX of the directive places
responsibility to assure that obligations and expenditures will not
exceed allotments or suballotments directly on “the head of each
installation or other DoD organization that receives allotments or
suballotments.” 1° In theory at least, the violations, although po-
tentially more numerous, should involve less money by being below
the apportionment level.

Section XII of the directive addresses violations of R.S. 3679. It
requires that violations of the statute or the directive be reported to
the head of the military department in which the violation occurred.
Upon receipt of the report, the agency head, on the basis of the
report and other appropriate data, will take “appropriate disciplin-
ary action, including, when circumstances warrant, suspension from
duty without pay, removal from office where applicable, or appro-

OMB
$1,000,000 apportioned

Department of
Ve the A|rmy -

Ve
$250,000 $250,000 $250,000
allocation allocation allocation
Operating Operating NOperating
Agency Agency Agency

s \
$100,000 $100,000 $100,000 %100,000 $100,000 $100,000
allptment allitment al!otment aliotrnent allotment allotment

VA .
Install. Install. Install. Install. [Install. Install.
A B C D E F

TABLE 2. Suhdivision of Funds

1007d_ para. IX.
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priate action under the Uniform Code of Military Justice.” 1%t The
directive does not describe exactly what “other appropriate data”
not contained in the report of violation may be relied upon. Cer-
tainly any extraneous information used by the agency head or a
subordinate commander to determine the disciplinary action that is
“appropriate” must necessarily be rather limited. The person sub-
ject to the discipline may have had no opportunity to examine such
data. The DoD directive requires only that the report contain a
statement from the responsible officer of any extenuating circum-
stances related to the violation.1°2 Any data relied upon that is not
in the report should be made available to the individual subject to
potential discipline.

Paragraph B in the same Section XII describes the information
that must be developed and put in reports of violation under R.S.
3679. The military departments have implemented these reporting
requirements in their various regulations.1°® The final substantive
paragraph of the directive requires military departmental im-
plementation of the directive. It reads:

XI1V. Implementation

This directive shall be implemented in each military department by
the promulgation of instructions . .. all subsequent changes, addi-
tions or deletions to such instructions shall be submitted to the
Assistant Secretary of Defense (Comptroller) for approval prior to
issuance.1%4

The Department of the Army has complied with this requirement in
Army Regulation 37-20.105

Paragraph 16 of the Army Regulation 18 provides a detailed dis-
cussion of actions that are violations of Revised Statutes 3679. In
many cases subparagraphs of paragraph 16 merely paraphrase the
Anti-Deficiency Act, OMB Circular A-34, or DoD Directive 7200.1.
For instance, subparagraph 16¢ provides:

101]d. para. XI1. It should be noted that military personnel are more vulnerable to
criminal prosecution for violations of R.S. 3679 than are their civilian counter-
parts who are not subject to the Uniform Code of Military Justice. Civilians can be
prosecuted for criminal violations of R.S. 3679 only if such violations are knowing
and willful. However, military personnel could be prosecuted for dereliction of
duty or breach of a lawful regulation.

102]d. para. XIIB(2) ().

103S¢e, e.g., AR 37-20, supra note 40, paras. 17 & 18. See also Air Force Reg.
177-16, Administrative Control of Appropriations (15 May 1975).

104DoD Dir. 7200.1, supra note 40, section XIV.

105 AR 37-20, supra note 40.

108]4,
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Any .. .employee of the Department of the Army who involves the
Government in a contract or other obligation for the payment of
money for any purpose, either in advance of appropriations or without
adequate funding authority to cover the obligation, is in violation of
Revised Statutes 3679. .. 107

Note subsection (a) of the Anti-Deficiency Act:

No officer or employee of the United States shall make or authorize
an expenditure or create or authorize an obligation under any appro-
priation or fund in excess of the amount available therein; nor shall
any such officer or employee involve the Government in any contract
or other obligation, for the payment of money for any purpose, in ad-
vance of appropriations made for such purpose . . .08

Other subparagraphs of paragraph 16 are explanatory in nature. In
this vein, subparagraph 16b emphasizes that subparagraph (a) of
the Anti-Deficiency Act, just quoted, requires consideration of both
obligations and authorizations to obligate, singly or in combination.
Subparagraph 16(b) states: “ ... incurrence of obligations or is-
suance of authorizations to incur obligations, either separately or
combined, in excess of fund availability authorized by any subdivi-
sion of appropriated funds is a violation of Revised Statutes
3679.719 Some other subparagraphs however do more than para-
phrase or explain the statute. A few of these subparagraphs create
interpretive problems that deserve considered attention. Foremost
of the villains in this respect is subparagraph 16a which provides:

Except when authorized by the provisions of Revised Statutes 3732

(Sec. III), or other applicable laws, a violation of Revised Statutes

3679, as amended, and of this regulation will occur when any action

results in an overdistribution, overobligation, or overexpenditure of
funds in any appropriation or subdivision thereof. . .11

This portion of subparagraph 16a does no more than reiterate the
prohibitions established by subparagraph (a) of R.S. 3679, a dis-
tribution of funds being nothing more than an authorization to
obligate funds.**t However, the regulation continues by further de-
fining a violation as any action that "exceeds any statutory or ad-
ministrative limitation properly imposed upon the particular
transaction orfund involved.” 112 (emphasis added) The emphasized

10774, para. 16c.

10831 U.S.C. § 665(a) (1970).

109 AR 37-20, supra note 40, para. 16b.

11014, para. 16a.

1118ee discussion of subsection (a), R.S. 3679, supra at 8.
112 AR 37-20, supra note 40, para 16b,
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language seems to expand significantly the number and type of po-
tential R.S. 3679 violations. It appears to make the violation of any
limitation imposed upon a fund or a fund transaction a violation of
R.S. 3679. Some support for this interpretation is found in the DoD
Accounting Guidance Handbook, paragraph 21003.B.5:

[Alny absolute restriction or limitation imposed administratively

which modifies or restricts the terms of fund authorizations (i.e., lim-

its the authority to issue allocations, allotments or suballotments, or

authority to incur obligations or make expenditures), in effect also

constitutes a separate subdivision fo funds, and shall be treated as
suchn. .. .13

If this is the effect, in fact, of para. 16a, AR 37-20, many transac-
tions otherwise totally unrelated to fund control become limits for
fund control purposes. For example, Army Regulation 105-16, a
communications regulation, prescribes policies and procedures and
defines responsibilities related to communications equipment to in-
sure that such equipment complies with national and international
regulations governing the use of the “electromagnetic spec-
trum.” 114 |t establishes procedures for obtaining a radio frequency
allocation. Obviously, fund control to prevent overobligation or
overexpenditure under an appropriation is not the critical aim of
this regulation. However, the following provision of AR 105-16
could be construed as an “administrative limitation ... upon ...
funds” within the meaning of paragraph 16a, AR 37-20: “Funds for
the development, purchase, lease, or use of equipment or systems
the operation of which is dependent upon the use of the radio fre-
quency spectrum, will not be released to the contracting officer
until DA .. . has formally approved an RF [radio frequency] alloca-
tion. ..”115 Both regulations are poorly written. Why tie fund ex-
penditure to the limitation in AR 105-16? Why make it possible
under paragraph 16a of AR 37-20 to construe language such as that
just quoted as a fund limitation the violation of which would also be
a violation of the Revised Statutes 3679? By the careless drafting
used in both regulations, an unnecessary question of regulatory con-
struction arises, namely, is AR 105-16 to be considered an adminis-
trative limitation of the use of funds?

Fortunately, guidance is available to resolve these questions. On
30 May 1975in a memorandum for the Comptroller of the Army, the

113PoD Handbook 7220.9-H, supra note 83, para. 21003.B.5.

114 Army Reg. No. 105-16, Radio Frequency Allocations For Equipment Under
Development, Production, and Procurement (20 Dec. 1973).

usjd, para. 1-7a.
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Assistant Secretary of the Army (Financial Management)
(ASA(FM)) reinterpreted “administrative limitation of funds” and
specifically paragraph 21003.B.5, DoD handbook 7220.9-H. The
memorandum corrected an “apparent Army misinterpretation of
policy contained in paragraph 21003.B.5, DoD Handbook
7220.9-H.” 118 The memorandum continued with the proper con-
struction:
It has long been our policy to limit RS 3679 violations to those cases
where monetary restrictions are related directly to the funding/
budgetary control process or required by specific statute . .. . [T]he
exceeding of an absolute limitation on use of funds imposed by DoD,

DA or commanders in funding channels constitutes a violation of R.S.
3679117

Thus, to be a fund limitation within the meaning of AR 37-20, para-
graph 16a, and R.S. 3679, a limitation must be:

(1) included on or as a part of a funding document,

(2) implementing a specific statute such as the minor con-
struction act,!18

(3) imposed by a regulation or a directive that imple-
ments 3679, or

(4) directed within funding/budgetary channels.

Oblique support for the Assistant Secretary’s interpretation lim-
iting the number of fund limitations is found in the House of Repre-
sentatives Interim Report on Enforcement of the Anti-Deficiency
Act. The report concluded that one of the common situations leading
to violations of that act included “use of an excessive number of
allotments [fund limitations] too restrictive in amount.” 11 Cer-
tainly, without the limiting interpretation of the Assistant Secre-
tary, the sweeping language of 16a concerning “administrative
limitations’” on the use of funds would create innumerable fund lim-
itations subject to violation within the meaning of R.S. 3679. The
Army would be rapidly marching backward into the very error
noted by the House of Representatives in the Interim Report in
1955. However, following the ASA(FM) interpretation, the Army is

116 Memorandum for the Comptroller of the Army, from the Assistant Secretary of
the Army (Financial Management), subject: Section 3679 of the Revised Statutes,
As Amended (3LU.S.C. § 665), 30 May 1975 [hereinafter cited as ASA (FM) Mem-
orandum].

117Id.

11810 U.S.C. 2674 (1970), as amended (Supp. V 1975).

19Tnterim Report, 1955, supra note 88,at 2.
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freed from the meaningless exercise of reporting “violations” of the
Anti-Deficiency Act because of failure to comply with regulations
not within the funding channels, such as AR 105-16 on communica-
tions equipment.

A proposed revision to AR 37-20 12° has incorporated the
ASA(FM) interpretation by deleting any reference to administra-
tive limitations. The successor paragraph in the draft AR to 16a
is paragraph 9a which reads in pertinent part: “. . . [Al violation of Re-
vised Statutes 3679, as amended, . .. will occur when any action
. . . exceeds any statutory limitation imposed upon the particular
transaction or funds involved.” 121 (emphasis added)

Compare with the current paragraph 16a: “. .. [A] violation of Re-
vised Statutes 3679, as amended, ... will occur when action . ..
exceeds any statutory or administrative limitation properly im-
posed upon the particular transaction or funds involved.” 122 (em-
phasis added) Miraculously, the wound in the flesh of the Army
heals. With the elimination of two simple words the draft regulation
eliminates a multitude of potential violations created by the broad
sweep of the present Army regulation, but never intended by Con-
gress when it passed R.S. 3679. Congress was little concerned when
passing the Anti-Deficiency Act with radio frequencies or their
manner of assignment. There is no statute requiring reports to
Congress of such transgressions unless paragraph 16a of AR 37-20
is applied too broadly. With the change proposed by the draft regu-
lation, the danger of such faulty application of the provisions of the
Anti-Deficiency Act is removed.123

Until revision of Army Regulation 37-20, reliance must be placed
upon current Department of the Army policy to avoid the pitfalls of
too many administrative fund subdivisions. The current policy is
stated in a message 124 issued in October 1977:

1. Effective 1 October 1977 (FY 78), limitations subject
to the provisions of R.S. 3679 will be shown on the fund

120Draft AR 37-20, supra note 73.

121/d. at para. 9a.

122 AR 37-20, supra note 40, para. 16a.

123The Draft Revision to AR 37-20 has not been approved by DoD or OMB. Ac-
cording to informal discussion between the authors and officials of DoD, it is not
likely that the proposed revision will be approved in its present form.

124 Message, DTG 080372 Oct. 77, issued by DACA-FAA-8, subject: Identification
of Absolute Limitations Falling Under the Provisions of Section 3679 of the Re-
vised Statutes, as amended (31 U.S.C. § 665) [hereinafter cited as Absolute Lim-
itations Message].
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authorization document (DA 1323 or other authorized
fund issuance document). Other constraints established at
any organizational level within the Army are considered
to be and are designated as targets.

2. Limitations on funding documents established at De-
partment of the Army level must be perpetuated by
funding documents issued to lower echelons throughout
the Army if applicable. Under no circumstances will addi-
tional limitations be added to the fund authorization
documents or a lower limit be established for the specific
limitations established at departmental level without
prior approval of the Comptroller of the Army or his de-
signee. Such requests for each particular limitation must
fully justify the need for an additional limit not prescribed
by the Department of the Army. This policy does not af-
fect the normal fund distribution of suballocations, allot-
ments, or suballotments.

3. The “targets” referred to in paragraph 1are adminis-
trative controls and are not absolute limitations. It is pos-
sible to exceed such “targets” without incurring a viola-
tion of R.S. 3679. However, such “targets” are not less
important than absolute limitations from an Army com-
mand viewpoint. Exceeding of “targets” will be reported
to the level of authority which established the “target”
and violators will be subject to normal command disci-
pline. Additionally-exceeding of a target could be the
proximate cause for exceeding an actual administrative
subdivision of funds or violation of other control subject
to R.S. 3679. The responsibility for a violation of R.S.
3679 can be determined only by an investigation. In the
event that culpability is determined by the investigation
against the individual who exceeded the target, that indi-
vidual could be subject to the punitive provisions of R.S.
3679 in addition to any disciplinary action imposed for ex-
ceeding the target.

4. All actions on alleged violations which do not meet the
foregoing criteria and the limitation specified on funding
documents issued in FY 1978 will be discontinued. Re-
ports of alleged vioiation in process at HQDA will be re-
viewed in light of these guidelines and those not meeting
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the criteria will be cancelled by notification of no
violation.125

The policy requires any administrative limitation the violation of
which will result in a violation of R.S. 3679 to be included on fund
authorization documents. Any limitation on such document at the
Department of the Army level must be perpetuated on funding
documents issued to lower echelons of the Army. The net effect of
the message is to pass the limitations down to the allotment or sub-
allotment level.128 Statutory limitation on the use of funds must also
be followed.

Administrative limitations imposed on the use of funds other
than those included on funding documents are to be treated as
targets. Pursuant to the message, violation of a target is not a viola-
tion of Revised Statutes 3679. The concept of using targets for
managerial control of funds is authorized by OMB Cir. A-34:127

An elaborate and costly allotment system by itself does not provide
adequate data for reviewing the efficiency and economy with which
funds are used. When a need exists for the establishment of classifica-
tions or subdivisions below apportionment and allotment control
levels, they should be specifically provided for in the system and
distinguished from allotments and suballotments for the purpose of

controlling apportionments pursuant to the provisions of section 9679
of the Revised Statutes.128 (emphasis added)

Additionally, the Comptroller General has approved the concept
of targets:

{Iln accordance with the provisions of the 1956 amendment [to R.S.
36791, departments and agencies are directed to discontinue the type
of appropriation control associated with subdivision of allotments into
a multitude of pockets of obligational authority which cannot be
exceeded, as a means of governing the rate of obligation . . . .

The proposal to authorize allottees to subdivide allotments into allow-
ances [targets] as a means of meeting their operating needs rather
than to serve as an appropriation control . . . conforms to the provi-
sions of. .. [R.S36791.129

In the October 1977 message the Department of the Army meets,
finally, the urgings of Congress and the provisions of OMB circular
A-34 by adopting a system of controls below the allotment level

lSBId‘

126500 Army Reg. No. 37-2, Distribution of Funds and Fund Documentation,
para. 8a (Feb. 1965) [hereinafter cited as AR 37-21..

127QMB Cir. A-34, supra note 92.

138]d. at § 31.2

13937 Comp. Gen. 220, 224-25 (1957).
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which, if exceeded, does not result automatically in a violation of
R.S. 3679. For instance, suppose an installation receives an allot-
ment for $100,000, operation and maintenance (0&M) funds. During
the course of the fiscal year numerous obligations will arise against
that allotment. Further, because the allotment is provided to the
installation on a fund authorization document, it may contain lim-
itations on the use of the funds (e.g., minor construction limits;
family housing restrictions). Pursuant to the October message,
these funding restrictions must be obeyed. But what about lim-
itations below the allotment level? Suppose a purchase request is
issued to contract for janitorial services. The request cites $40,000
of the O&M allotment as available for the procurement. A contract
is awarded for $50,000. Is R.S. 3679 violated by this transaction?

A citation of funds is not generally considered to be a fund dis-
tribution.13¢ It takes place below the allotment level and hence
under the October message is a “target.” The target amount was
$40,000 which was exceeded by $10,000 when the obligation (con-
tract) was incurred. At this point, no R.S. 3679 violation exists be-
cause “it is possible to exceed . , .targets without incurring a viola-
tion of R.S. 3679.” 131 The office that established the target must be
notified that the target was exceeded.'3? Of course, violators may
be disciplined. 133

A different result is reached if, at the time $40,000 was reserved
for the janitorial contract, $55,000 of the $100,000 O&M allotment
was reserved, obligated or disbursed for other purposes. The Oc-
tober 1977 message indicates that “ . . . exceeding a target could be
the proximate cause for exceeding an actual administrative subdivi-
sion of funds or violation of other control subject to R.S. 3679.” 134
An allotment is a subdivision of funds.'3% A violation of R.S. 3679

occurs when “. . . any action results in an overdistribution, overob-
ligation, or overexpenditure of funds in any appropriation or subdivi-
sion thereof. . ..”136 The cause of the violation is the failure to stay

within the “target” set for janitorial services.

130 AR 37-2, supra note 126, at para. 8b. See also AR 37-20, supra note 40, para.
8e.

131 Absolute Limitations Message, supra note 124; 37 Comp. Gen. 220 (1957).
13374,

188]d.

134]4.

13sDoD Dir. 7200.1, supra note 40, para. IV.D; AR 37-2, supra note 126, para.
8a; AR 37-20, supra note 40, paras. 5d and 8a.

138 AR 37-20, supra note 40, para. 16a.
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The approach adopted by the October message is desirable. It
provides a means to control funds without becoming enmeshed in
the Anti-Deficiency Act. The only disquieting fact is that the mes-
sage does not amend or supersede Army Regulation 37-20. Al-
though the message and the regulation can be applied consistently,
some conflicts may arise. For example, the message provides:
“Under no circumstances will additional limitations be added to the
Fund Authorization Documents or a lower limit be established for
the specific limitations established at Departmental level without
prior approval of the Comptroller of the Army or his designee.” 137
This seems to forbid establishing fund subdivisions below the allot-
ment or suballotment level without prior approval from the Comp-
troller of the Army. However, paragraph 8e of AR 37-20 states:

Authority to obligate granted by means of any document other than a
Program Funding Authorization Schedule (DA Form 1323) will not be

considered a subdivision of funds within the meaning of Revised Stat-
L’ﬂtf 3679 unless —

(3) The document contains a positive statement such as, “obligations
incurred pursuant to this authority shall not exceed $ . .. without
either prior written approval of the issuer or an amendment to this
authority.” 138
Thus, if a fund citation is issued containing the above or similar
language, a subdivision of funds is created notwithstanding De-
partment of the Army policy. Violation of the limit established by
such a fund citation would be a violation of R.S. 3679,132 not-
withstanding the policy established by the October message. The
answer to the potential conflict, of course, is to insure that the re-
quirements established by the message are strictly followed.

Although subparagraph 16a is the more troublesome provision of
the current AR 37-20, two other subparagraphs, 16c and 16.1, de-
serve mention. Both raise interesting interpretative and practical
problems. Subparagraph 16¢ provides:

Any officer, enlisted person, or civilian employee of the Department
of the Army who involves the Government in any contract or other
obligation for the payment of money for any purpose, either in ad-

vance of appropriations or without adequate funding authority to
cover the obligation, is in violation of Revised Statutes3679. .. .4¢

137 Absolute Limitations Message, supra note 124.
138 AR 37-20, supra note 40, para. 8e.

1397q, See 31 U.S.C.§ 665(h) (1970).

140]d. para. 16e.
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Similar language is found in subsection (a) of Revised Statutes
3679 141 and in OMB Circular A-34.142 The key question raised by
the above quoted provision is whether the prohibition against in-
volving “the Government in a contract or other obligation for the
payment of money . . . without adequate funding authority . .."” in-
cludes irregular or unauthorized procurements. If such actions are
to be considered obligations without adequate funding authority,
innumerable actions by government employees who have no au-
thority to bind the United States could potentially result, nonethe-
less, in violations of R.S. 3679. Under such an interpretation, many
fact patterns could be anti-deficiency violations. For instance, in a
rather famous case, Williams v. United States,'4® a Major Russell,
without any authority to do so, entered into an agreement with a
paving contractor to seal-coat certain roads on an Air Force instal-
lation. No funds were available at the time the agreement was
made. Eventually, the contractor filed a claim against the United
States. The Court of Claims found a contract based upon implied
ratification of Major Russell’s actions by an authorized contracting
officer. At no time did the Court raise the issue of or discuss R.S.
3679, even though Major Russell’s actions ultimately “obligated” the
United States “without adequate funding authority to cover the ob-
ligation.” A number of other examples exist.144 Additionaliy, the
proposition that irregular procurement actions are R.S. 3679 viola-
tions, if carried to the ultimate, logical extreme, would also encom-
pass contract actions now considered to be “constructive changes”
under existing contracts.

A cursory examination of OMB Circular A 34 tends to support
the interpretation that irregular procurements are R.S. 3679 viola-
tions. The circular provides at page ten: “In addition to orders and
contracts for future performance, obligations incurred include: (a)
the value of goods and services accepted and other liabilities arising
against the appropriation or fund without a formal order . ..” 145
The OMB Circular is reinforced by the DoD Accounting Guidance

14131 U.S.C. § 685(a) (1970).

142QMB Cir. A-34 note 92 at § 71.1(b).

4sWilliams v. United States, 127 F. Supp. 617 (Ct. Cl. 1965).

1448¢e, ¢.g., White Construction Co. v. United States, 135 Ct. Cl. 126 (1966);
Standard Store Equipment Co., ASBCA 4348, 58-2 BCA 1902 (1958). These cases
and othera are discussed in an article by Colonel Harvey B. Meyer appearing in an
impact letter from HQ, U.S. Army Test & Evaluation Command, subject: Impact
of Current Developments on the Legal Mission of DARCOY, Feb. 1977.

145QMB Cir. A-34, supra note 92,at § 22.1.
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Handbook: “. .. [Alny officer or employee of the Department of
Defense, who without proper authority, involves the Government in
a contract or other obligation for the payment of money for any pur-
pose, is in violation of R.S. 3679." 46 Before leaping to the unneces-
sary conclusion that every irregular procurement results in a viola-
tion of R.S. 3679, it should be noted that neither the Circular nor
the Handbook mention timing of the obligation. When does an obli-
gation occur? Does it arise when the unauthorized or irregular ac-
tion takes place, or only when an individual (e.g., contracting offi-
cer), the General Accounting Office, or a court of competent juris-
diction recognizes a legal liability on the part of the United States?

If the former, a violation of R.S. 3679 would occur, not only under
the OMB Circular and DoD guidance, but pursuing another chain of
logic as well. Title 41, section 11 provides that "'no contract or pur-
chase on behalf of the United States shall be made unless the same
is authorized by law or is under an appropriation adequate to its
fulfillment.” Army Regulation 37-20, subparagraph a states: "a
violation of Revised Statutes 3679, as amended, . . . will occur when
any action ... exceeds any statutory ... limitation properly im-
posed upon the particular transaction. . ..”47 Subsection (h) of the
Anti-Deficiency Act makes a violation of AR 37-20 a violation of the
statute.24® [rregular procurements are not supported by an appro-
priation at the time the unauthorized act occurs. In terms of sub-
paragraph (¢) of AR 37-20, adequate funding authority would be
lacking for the obligation.

Such actions take place with little or no thought being given to
correct contractual procedures, let alone the mundane necessity of
obtaining funds to support the purchase. For example, in 1972 an
officer at a recruiting station in Gallup, New Mexico, ordered
drapes for the U.S. Army recruiting station. The officer had no au-
thority to bind the Government. However, neither this nor the lack
of money to pay for the goods stayed the officer in the performance
of what he perceived as his duty.14® The a~tion, following the train
of reasoning just discussed, would be a violation of 41 U.S.C. § 11,
AR 37-20, DoD Handbook 7220.9-H and 31 U.S.C. § 665(h).

Although tempting, this line of reasoning is faulty because it fails
to recognize certain very important factors that surround irregular

14¢DoD 7220.9-H, supra note 83, para. 21002.B.2.

147 A similar provision is found in DoD 7220.9-H, supra note 83, para. 21002.B.5
(Aug. 1, 1972).

14831 U.S.C. § 665(h) (1970).

14e Mg, Comp. Gen. B-179019, Sept. 24, 1973.
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procurements. First, the United States cannot be bound except by
and to the extent of the authority vested by statute or regulation in
its agents.15% The classic statement of this rule is found in Federal
Crop Insurance Corp. v. Merrill:
The Government may carry on its operations through conventional
executive agencies or through corporate firms created for defined
ends. [citations omitted] Whatever the form in which the Government
functions, anyone entering into an arrangement with the Government
takes the risk of having accurately ascertained that he who purports
to act for the Government stays within the bounds of his authority
.. . And this is so even though . .. the agent himself may have been
unaware of the limitations upon his authority.15!

The first assumption in any irregular procurement is that the per-
son dealing with the unauthorized employee or officer is responsible
for ascertaining the scope of the employee’s authority or for bearing
the risk of not doing so. The presumption is that the United States
is under no obligation to pay an individual for goods and services
supplied on the request of an unauthorized government official. At
most, those who supply goods or services to the United States at
the behest of unauthorized officials have merely a claim against the
government for the reasonable value of those goods or services.
Further, such a claim denotes a controversy, not an admitted
liability.152

A matter in controversy, where the Government is not definitely
liable for the payment of money, is not recordable as an obliga-
tion.158 It is only when the claim is recognized by some individual or
agency with authority to do so that an obligation arises against the
United States. Various Comptroller General opinions indicate that
claimants against the United States, where the claims are based
upon unauthorized procurement actions, are entitled to payment on
a quantum meruit or a quantum valebat basis only if two things are

150 Federal Crop Insurance Corp. v. Merrill, 332 U.S.380 (1947); Sutton v. United
States, 266 U.S. 574 (1921);Filor v. United States, 76 U.S. 45 (1869);Ms. Comp.
Gen. B-179019, Sept. 24, 1973.

1s1 Federal Crop Insurance Corp. v. Merrill, 332 U.8. 380 (1947).

133Grant v. United States, 92 F. Supp. 369, 374 (D.C.N.C. 1950). See also Army
Reg. No. 37-21, Establishing and Recording of Commitments and Obligations,
para. 2-23b (26 May 1977) [hereinafter cited as AR 37-21). Further support for
this position is found in the DoD Handbook 7220.9-H, supra note 83, para.
22113.D, which states: “A document evidencing a present legal liability of the
Government where such liability has been determined to exist by competent legal
authority shall be recorded as an obligation in the amount of the liability when
such determination is made.”

88



19781 ANTI-DEFICIENCY ACT

established. First, the Government must receive a benefit, and sec-
ond, any actions by unauthorized officials must be ratified or ap-
proved by an authorized official.*54¢ Moreover, such events are a
recordable obligation only after being reduced to writing.15% Until
such time, no funds are legally obligated and the United States is
not liable to make any payment.15¢ Neither factor can be missing if
the United States is to be liable for payment.

For example, in Jung Won Kim %37 the Comptroller General
found both factors were missing—no ratification by an authorized
official and no showing of benefit to the United States—and denied a
claim against the Government for use of a stream bath facility. In
another case, Moore’s Auto Body and Paint, Inc.,158 the Govern-
ment received a benefit, but the order was not made or confirmed
by an authorized government official. Moore had a contract to remove
scratches and dents and to paint and mark ten military vehicles.
During contract performance, Moore discovered major body damage
to one of the vehicles. Moore alleged that someone in the Auto-
mative Equipment Maintenance Section of the military facility au-
thorized Moore to make the necessary repairs to the vehicle. The
contracting officer was never contacted. Moore completed the work
and requested payment of $190. Obviously the United States re-
ceived a benefit. Just as obviously, Moore incurred additional costs.
However, the Comptroller General denied recovery because the
work performed was not called for in the contract and the unau-
thorized order to perform the work was never ratified by an au-
thorized official. The Comptroller General opinion stated: “Without
ratification by an authorized government contracting official, we
cannot agree to the payment of the $190.00.” 159

Thus, an obligation cannot arise against the United States merely
because an unauthorized official has procured goods or services.
Much more is necessary, and it does not follow that an Anti-
Deficiency Act violation occurs, eo instanti, with every irregular
procurement. However, an irregular procurement may cause a vio-

15335 Comp. Gen. 185 (1955).

15¢Ms. Comp. Gen. B-179019, Sept. 24, 1973; Ms. Comp. Gen. B-166439, May 2,
1969,

15531 U.S.C. 9 200 (1970). See American Renaissance Lines, Inc. v. United
States, 494 F.2d 1059 (D.C.C. 1974); 20 The Government Contractor, para. 93
(1978).

186 Ms. Comp. Gen. B-157360, Aug. 11, 1965.

157Comp. Gen. Dec. B-182781, 1975-2 CPD para. 78.

188Comp. Gen. Dec. B-189304, 1977-2 CPD para. 72.

15814, at 2.
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lation of R.S. 3679 if, after ratification or other legally binding rec-
ognition (e.g., by the Comptroller General), no funds are available
to liquidate the obligation.

The final paragraph of AR 37-20 that deserves consideration is
subparagraph 16.1 which provides: “Commanders responsible for
administrative control of funds will take necessary action to estab-
lish internal controls and accounting procedures adequate to pre-
vent violations of Revised Statutes 3679 ... ."” 180 This portion of
the subparagraph, if read in a cursory manner, appears to place
strict liability on a commander for violations of the Anti-Deficiency
Act. The commander must create a system that is “adequate to pre-
vent violations of Revised Statutes 3679.” It seems to follow that if
a violation occurs, the system was inadequate and the commander
failed to accomplish the task set by subparagraph 1. Or is this the
necessary conclusion? A perfect system could be designed that
would always prevent violations if people were perfect. Unfortu-
nately, utopia does not exist. People make mistakes that result in
R.S. 3679 violations. This fact is recognized by the second sentence
of subparagraph 16.1: “Such action will include procedures for
periodic review of internal controls and accounting reports to reveal
any violations which may have occurred during the accounting
period.” 161

Thus, subparagraph 16.1 should not be read as an easy out for
determining responsibility for R.S. 3679 violations, e.g., as placing
responsibility on the commander in every instance. Each case must
be judged on its own facts because subparagraph 16.1 requires a
commander to do only two things:

(1) create a system of controls designed to prevent R.S.
3679 violations, and

(2 to monitor that system to pick up any violations that
may occur.

If a violation does occur, it must be analyzed to determine whether
the cause of the violation was systemic or human error. Even if sys-
temic, a commander cannot be automatically named responsible for
the violation based on subparagraph 16.1. Did the commander take
time to inform himself about the fund control system? Were internal
control, accounting and monitoring procedures in operation? Did the

1860AR 37-20, supra note 40, para. 161.

1611d. See discussion of determining responsibility for violations of R.S. 3679,
infra at 89.

18231 U.S.C. § 665(a) (1970).
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commander have notice of weaknesses or flaws in the system? If so,
what action, if any, did the commander take to correct the weak-
nesses? Finally, and most important, if the system was faulty with
the knowledge of the commander, did the system fault cause the
Anti-Deficiency violation? If not, the commander cannot be held re-
sponsible based upon subparagraph 16.1.

V. OBLIGATION OTHERWISE
AUTHORIZED BY LAW

Subsection (a) of R.S. 36791€2 prohibits obligations or expendi-
tures in excess of an appropriation, and obligations in advance of
appropriations “unless such contract or obligation is authorized by
law.” 183 (emphasis added) The term “authorized by law,” in fact
subsection (a) of R.S. 3679, was addressed in an early opinion of the
Attorney General:

“he meaning of the provision is very plain. It declares that the de-
partment shall have power to bind the Government by contract only
in two cases: (1) where the contract is expressly authorized by law;
and (2), where there is an appropriation already made large enough to
fulfill it. In the first case there is an express power to contract for the
work ... .For instance, if Congress impowers the Secretary [of an
agency] to contract for [certain work], the Secretary may make a con-
tract at once for the whole work; and even though no appropriation
has yet been made to meet it, the faith of the Government will be
pledged to make it good. . . .1¢4 (emphasis added).

Although this summary of the effect of the language “authorized
by law” is accurate, the application of the provision to specific facts
is more difficult. Undoubtedly, a statute can waive the provisions of
R.S. 3679 and authorize obligations to be made that, absent the
statutory waiver, would be violations of R.S. 3679.165 Additionally,
a statute may direct an agency to perform functions or carry out
programs for which no appropriation is available. Obligations in-
curred as a result of such direction are deemed to be “beyond the
administrative control of the agency”186 and any deficiencies re-
sulting from such “directed” obligations are not violations of the
Anti-Deficiency Act.16?

lﬁsld.

1849 OP.ATT’YGEN. 18-19(1857).

185See 35 Comp. Gen. 263, 266 (1955).

16644 Comp. Gen. 89 (1964).

18774, at 90. See 31 U.S.C.§ 665(e) (1) (1970), supra note 85.
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The statute relied upon to invoke the Anti-Deficiency Act excep-
tion “authorized by law,” must require an agency to take a specific
action, or follow a course of action, that results in obligations which
ultimately exceed an appropriation or otherwise create a defi-
ciency.1® Further, where the Congress intends to authorize ad-
ministrative officers to incur obligations in excess of appropriations
“. .. such authority is generally given in clear and unmistakable
terms.”189 However, Congressional history can be relied upon to es-
tablish the necessary Congressional intent.17® Where such authority
is found, obligations incurred are “otherwise authorized by law” and
do not violate R.S. 3679.171 Absent such “unmistakable” intent, a
violation of R.S. 3679 will result.172

R.S. 3732 (41 U.S.C. § 11)is an excellent example of a statute
that authorizes the making of contracts or the creation of obliga-
tions without an adequate appropriation, or indeed any appropria-
tion. It provides:

No contract or purchase on behalf of the United States shall be made,
unless the same is authorized by law or is under an appropriation
adequate to its fulfillment, except in the Departments of the Army.
Navy, and Air Force, for clothing, subsistence, forage, fuel, quar-

ters, transportation, or medical and hospital supplies, which, how-
ever, shall not exceed the necessities of the current year (emphasis

added).173

The authority granted to the military departments by R.S. 3732 is
seldom discussed or interpreted. There are few opinions dealing
with the effect of the authority. The dissent in the Floyd Accept-
ances, a Supreme Court case often cited when the authority of gov-
ernment agents is in question, found time to allude to R.S. 3732.
Citing the statute, the dissent explained the rationale for the exist-
ence of the authority granted therein to create obligations without
an appropriation:

. .. [Clontracts for the subsistence and clothing of the Army and
Navy by the Secretaries are not tied up by any necessity of an appro-
priation or law authorizing it. The reason for this is obvious. The

Army and Navy must be fed, and clothed, and cared for at all times
and places, and especially when in distant service. The Army in

1885¢¢ 39 Comp. Gen. 422 (1959);31 Comp. Gen. 238 (1951).

16939 Comp. Gen. 422, 426 (1959).

170Ms. Comp. Gen. B-159141, Aug. 18, 1967.

17139 Comp. Gen. 422, 426 (1959); see also New York Airways, et al. v. United
States, 177 Ct. Cl. 800 (1966).

1728¢¢ 31 Comp. Gen. 238 (1951).

17341 U.S.C. § 11(1970), commonly referred to as Revised Statutes 3732.
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Mexico and Utah are not to be disbanded and left to take care of
themselves. 174

Any obligation created pursuant to R.S. 3732 does not violate the
Anti-Deficiency Act!?s provided that only the items specified
therein are procured!” and that only bona fide necessities of the
current year are purchased.1??

Additional constraints on the use of R.S. 3732 authority to create
obligations without an appropriation are found in the Department of
Defense (DoD) implementation of that statute. DoD Directive
7220.8 provides that it is DoD policy to “. . . limit the use of the
authority [provided in R.S. 37321 to emergency circumstances, the
exigencies of which are such that immediate action is imperative
and such action cannot be delayed long enough to obtain sufficient
funds to cover the procurement or furnishing of clothing, subsis-
tence, forage, fuel, quarters, transportation or medical and hospital
supplies for necessities of the current fiscal year.”17® The directive
also indicates that the use of this authority is a violation of the
Anti-Deficiency Act unless the obligation created to procure the
items specified in R.S. 3732 was made “(1) in emergency circum-
stances ..., and (2) such procurements are not in excess of the
necessities to relieve the period of emergency, and provided, how-
ever, the necessities of such period do not exceed the necessities of
the current fiscal year.”17® A violation of R.S. 3679 will result if any
of the restrictions in the directive are not met. Thus, if an emer-
gency arises during which one of the military departments, without
adequate appropriations, procures an item specified in R.S. 3732,
but buys more than needed to meet the emergency, the directive
and R.S. 3679 are violated. The procurement is no longer deemed to
be authorized by law, bacause the purchase is in excess of the au-
thority granted in 41 U.8.C § 11as implemented. Conversely, if an
item specified in R.S. 3732 is procured in sufficient quantities to

174The Floyd Acceptances, 74 U.S. 666 (1889).

17515 OP. ATT'y GEN. 124 (1876).

17615 OP. ATT’Y GEN. 209 (1877). At times items are added to those’specified in
the statute. For example, the Dep’t of Defense Appropriation Act, 1964, Pub. L.
88-149, § 512(b), Oct. 17,1963, 77 Stat. 254 provided: “Upon determination by the
President that such action is necessary, the Secretary of Defense is authorized to
provide for the cost of an airborne alert as an excepted expense in accordance with
the provisions of Revised Statutes 3732 (41U.S.C. 11).”

17715 OP. ATT'Y GEN. 124 (1876).

178DoD Dir. 7220.8,Policies and Procedures Governing the Use of the Authority
of Section 3732, Revised Statutes, § IV.A, Aug. 16, 1956 [hereinafter cited as
DoD 7220.81.

178]d. at para. IV.D,
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meet the emergency but such quantities exceed the “necessities of
the current year,” a violation of the Anti-Deficiency Act will occur.
Obviously, the authority provided by R.S. 3732 is intended to be
used very sparingly.

The strict limitations on use of the authority contained in 41
U.S.C. § 11 are due partially, at least, to the historic circumstances
in which the statute was first promulgated. R.S. 3732 was enacted
in 1861 during a period of armed conflict.18° |t was designed to as-
sist in the prosecution of a war effort. Thus, restrictions on its use,
particularly in peacetime, are necessary, but the DoD directive is
somewhat draconian. Why add controls, the violation of which are
also violations of the Anti-Deficiency Act, when Congress was
satisfied with one limit: necessities of the current year? The DoD
restrictions on the use of R.S. 3732 authority to times of emergency
and then only to procure so much of an item as is necessary to meet
the emergency are wise. However, there is no need, as the DoD
directive does,'8t to make violations of these restrictions concomit-
ant violations of the Anti-Deficiency Act. The purpose of R.S. 3732
and of the Anti-Deficiency Act can be achieved by better, less de-
tailed implementation and a greater effort to comply with those re-
quirements than by heaping unnecessary limitations on procure-
ment actions the violation of which are then considered to be viola-
tions of R.S. 8679.182 DoD implementation of R.S. 3732 and R.S.
3679 should be structured so that only specific violations of the lim-
itations in R.S. 3732 —procuring other than the specified items or, if
specified, procuring more than the necessities of the current
year — result in concurrent violations of R.S. 3679.

VI. RELATED STATUTES

Congress has the right to place limits on its appropriations and
when it does, “its will expressed in the law should be explicitly fol-
lowed.”18 The Anti-Deficiency Act is only one such limitation and it
cannot be applied in a vacuum. It is surrounded by many statutes,

180 Act of Mar. 2, 1861, ch. 84,8 10, 12 Stat. 220.

181DeD Dir. 7220.8, supra note 178, § IV.D.

1828¢¢ Interim Report 1955, supra note 88, which discusses the propensity of the
Dep’t of Defense to impose unnecessary multiple limitations on the use of funds.
18337 Comp. Gen. 155, 158 (1957), citing 13 OP_.ATT'Y GEN. 289. See also Ivanhoe
Irrigation District v. MeCracken, 357 U.S. 275 (1958), wherein the court stated at
132: ¢. . .[Bleyond challenge is the power of the Federal Government to impose
reasonable conditions on the use of the federal funds. . .” citing Buman v. Parker,
348 U.S. 26 (1954).
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closely related, that affect the method, manner and legality of obli-
gation and disbursement of public money. Failure by a government
official or employee to comply with the requirements of any one of
this larger number of related statutes could result in a violation of
R.S. 3679.

A. BONAFIDE NEEDS, 31 U.S.C. 712a

Title 31, section 712a, United States Code, is one of this group of
statutes. It is often referred to as the bona fide need statute and pro-
vides:

Except as otherwise provided by law, all balances of appropriations
contained in the annual appropriation bills and made specifically for
the service of any fiscal year shall only be applied to the payment of
expenses properly incurred during that year, or to the fulfillment of
contracts properly made within that year.184

The Office of Management and Budget Circular A-34 contains the
following statement of the rule enunciated in section 712a.
In reporting orders for supplies and services, agencies should bear in
mind . . .the general rule for lawfully obligating a fiscal year appro-
priation is that the supplies or services ordered are intended to meet
a bona fide need of the fiscal year in which the need arises or to re-
place stock issued in that year,18%

This statement of the rule is somewhat awkward. A better descrip-
tion is in Army Regulation 37-21:
Components of the Department of the Army will determine that the
goods, supplies, or services required pursuant to contracts entered
into or orders placed obligating funds for an annual or multiple year
appropriation are intended to meet a bona fide need of the period for
which the funds were appropriated or to replace stock used in that

The statute has been construed in numerous decisions of the
Comptroller General. He has indicated that 31 U.S.C. § 712a is de-
signed . . .to restrict the use of annual appropriations to expendi-
tures required for the service of the particular fiscal year for which

184331 U.S.C. § 7123 (1970).

15QOMB Cir. A-34, supra note 92, at § 25.1D,

8¢ Army Reg. No. 37-21, Establishing and Recording of Commitments and Obli-
gations, para. 1-6d(1) (26 May 1977) [hereinafter cited as AR 37-21]. Note that
the regulation specifically includes multiple year funds within the coverage of 31
U.S.C. § 712a. Seealso DoD 7220.9-H, supra note 83, at para. 22103.C.1.
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they are made.”187 In other opinions the General Accounting Of-
fice1®® has expressed the general rule established by § 712a in many
ways. In volume 37 of the Comptroller General opinions the rule is
stated thusly: “Concerning the matter of obligation of appropria-
tions by contract, it is the general rule that the subject matter of
the contract must concern a need arising within the fiscal year cov-
ered by the appropriation sought to be charged.”18¢

In volume 48 the rule was expressed somewhat differently: “[Con-
tracts] executed and supported under authority of fiscal year appro-
priations can only be made within the period of their obligation
availability and must concern a bona fide need arising within such
fiscal year availability.” 190

The Comptroller General has also stated the rule of § 712a by
merely paraphrasing the statute: “. .. [Aln appropriation made
specifically for the service of a particular year .. .may be used, in
the absence of statutory authorization otherwise, only for payment
of expenses properly incurred during the fiscal year or for payments
under contracts properly made within that year.”1®1 An expense to
be properly incurred or a contract to be properly made must be firm
and complete within the fiscal year of the appropriation to be
charged.?2 If an order, requisition, or contract is improperly exe-
cuted or is not complete, the appropriation will not be obligated by
the defective effort.193

The issue of when a bona fide need arises is a factual determina-
tion that depends upon the circumstances of each case.1®* A critical
factor in making that determination is the time when the need
arises, not when the need is ultimately fulfilled.1®5 Thus, although
supplies purchased and used during a fiscal year, or services ren-
dered during a fiscal year, are necessarily bona fide needs of that
year, supplies need not be delivered or services performed in a par-
ticular fiscal year to be a bona fide need of the year. For example, a

18750 Comp. Gen. 589, 590 (1971). See also 56 Comp. Gen. 142, 154 (1976); 37
Comp. Gen. 155 (1957).

188 A used in this paper, the General Accounting Office and the Comptroller Gen-
eral are synonymous.

18937 Comp. Gen. 60, 62 (1957).

19048 Comp. Gen. 497 (1969).

12137 Comp. Gen. 155, 157 (1957); 29 Comp. Gen. 436 (1941).

19244 Comp. Gen. 695, 697 (1965), citing 32 Comp. Gen. 436 (1952). See also 37
Comp. Gen. 861, 863 (1958).

18344 Comp. Gen. 695, 696 (1965). See also 21 Comp. Gen. 1159 (1942).

18444 Comp. Gen. 339, 401 (1965); 37 Comp. Gen. 155, 159 (1957).

18537 Comp. Gen. 155 (1957); 20 Comp. Gen. 436 (1941).
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present need may exist for equipment or material that cannot be
delivered until a subsequent fiscal year because of production or
fabrication requirements. The equipment or material is treated as a
bona fide need of the year in which the need arose. The Comptroller
General has stated the “production/fabrication” leadtime rule as
follows:

If. .. material will not be obtainable on the open market at the time
needed for use, a contract for its delivery when needed may be con-
sidered a bona fide need of the fiscal year in which the contract is
made [rather than the fiscal year in which delivery is made], provided
the time intervening between contracting and delivery is necessary
for production and fabrication of the material. 126

Army Regulation 37-21 seems to indicate that the leadtime involved
can include procurement leadtime as well as the time actually neces-
sary to fabricate the item.1®7 In any event, the time between con-
tract execution and delivery must not be unreasonably long, usually
not over a year.198

An obligation or contract to replace stock used in a particular fis-
cal year is treated as a bona fide need of the year in which the order
for such stock is made rather than the time that the stock is deliv-
ered.1®® Stock in such cases generally refers to readily available
common use standard items and not items manufactured especially
for a particular purpose and which require a lengthy period for pro-
duction.20® The amount of stock ordered should be limited to the
quantity that is reasonably necessary to maintain a current running
supply for the ordering activity until new orders can be placed in
the next fiscal year.20t If the stock is held by the ordering activity
an unreasonable length of time after delivery, instead of issuing the
stock to the ultimate user, the propriety of the purchase will come
into question. Arguably, if stock is held too long after it is ordered,
the stock requirement was not a bona fide need of the year in which
the order was placed or the contract was executed.?2%2

The application of the bona fide needs rule to service contracts is,
if anything, more difficult than applying it to supply contracts. Gen-

18837 Comp. Gen. 155, 159 (1957).

197 AR 37-21, supra note 186.

12838 Comp. Gen. 628 (1959); 37 Comp. Gen. 155 (1957).

12232 Comp. Gen. 436 (1953); 29 Comp. Gen. 489 (1950); 21 Comp. Gen. 825 (1941);
2 Comp. Gen. 1159 (1923).

20044 Comp. Gen. 695 (1965).

3012 Comp. Gen. 825 (1923).

202 Ms. Comp. Gen. B-134277, Dec. 18, 1957.
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erally, it is considered that a bona fide need for services does not
arise until the services are rendered. Thus, where a contract is en-
tered in one fiscal year ... for services which are not performed
or required to be performed until the succeeding fiscal year, the
appropriation current at the time the services are rendered is prop-
erly chargeable with the cost.”?293 However, the mere fact that a
contract for services covers part of two fiscal years does not always
require payment thereunder to be split between the fiscal years
upon the basis of the services actually performed during each fiscal
year.

The Comptroller General has indicated that the fiscal year appro-
priation current at the time a contract is executed is chargeable for
all the services rendered under that contract provided the purchase
is a single undertaking determinable at the time the contract is en-
tered, both as to services needed and the price to be paid there-
fore.2%¢ Army Regulation 37-21 reiterates the rule: “Obligations in-
curred for contracts or orders which provide for services with or
without an end product or ‘package’ and which constitute a single
undertaking will be obligated in the fiscal year the contract is
awarded, Such contracts must meet the bona fide need criteria.”205
For example, in 1943 the General Accounting Office declared that
the planting and cultivation of rubber trees to first production was a
single undertaking payable from the appropriation current when the
contract was executed even though performance would occur in
more than one fiscal year.2%¢ AR 37-21 gives as an example of a
single undertaking a contract “for painting buildings which requires
six months and crosses fiscal years.”207

In additon to the “single undertaking rule,” the Department of
Defense (DoD) Appropriation Act provides specific authority to
enter contracts for certain services and to pay for those services

203 Ms. Comp. Gen. B-174226, Mar. 13, 1972, citing 37 Comp. Gen. 319 (1955); 27
Comp. Gen. 764 (1948); 21 Comp. Gen. 1159 (1941).
20423 Comp. Gen. 370 (1943).
205 AR 37-21, supra note 186, para. 2-5a(1). A further discussion of the concept is
found in 24 Comp. Gen. 195, 196 (1944):
The fact that a contract covers a part Of two fiscal years doea IOt necessarily mesn that paymenta
thereunder are fOr aplitting between the two fiscal years involved upon the basis of services actually
performed during each fiscal year. In fact. the general rule is that the flacal year current st the time the
is made is ch ble with payments under the contract, although performance thereunder may

extend into the ensuing fiscal year [citations omitted). Ho , that rule can apply only where an
appropriation current at the time may be considered as obligated for the performance of the entire
contract.

20623 Comp. Gen. 370 (1943).
207 AR 37-21, supra note 186, para. 2-5a(38).
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with the appropriation current at the time the contract is executed.
The authority granted also authorizes the contracts to cross from
one fiscal year into another.2°® Section 807 of the DoD Appropria-
tion Act states that funds appropriated by that act are available for
“payments under contracts for maintenance of tools and facilities for
twelve months beginning at any time during the fiscal year.”20°
Until quite recently, there was some question about the type of
services that fall within the scope of this provision. What, exactly,
does “maintenance of tools and facilities” include? A Department of
the Army circular21© issued in 1970 discussed an identical provision
in the then current appropriation act. After first stating the au-
thority granted, the circular continues: “Examples of contracts for
maintenance of facilities are custodial services and buildings and
ground maintenance. Other contracts for maintenance of facilities,
including fire protection, may be placed under this:authority.”?11
The circular provided additional guidance for the use of this and
similar appropriation authority. Funds current at the time the con-
tract performance is to commence are to be charged for the entire
contract amount “to the extent that that amount is fixed or rea-
sonably ascertainable.”212 New work added to the contract is to be
charged to the funds current when the work is added.213 If the con-
tract extends over more than one fiscal year and the entire contract
is to be charged to the funds current at the time the contract is
executed,24 performance must commence within the same year that
the contract is awarded.2'3 Application of the authority is limited to
services of a recurring nature.218

208The authority was first granted in the DoD Appropriation Act, 1965, E 506(f),
Pub. L. 88446, 78 Stat. 465 (1964). The DoD Accounting Guidance Handbook,
DODH 7220.9-H, supra note 83, para. 22103.C.1, discussed this statutory au-
thorization:

..[1}t the provisions of {an] appropriation act make {annual or multiple-yearl appropriations
available for payments under contracts for specified services for periods beyond the period for
which the appropriation is otherwise available, the contract {or such services extending into
the ensuing period (fiscal year) may be charged to the appropriation current at the time the
contract is entered into.

209DoD Appropriation Act, 1978, Pub. L. 95-111, § 807(f), 91 Stat. 886 (1977).

2310 DEP'T OF ARMY CIR. No. 751-2-96 § 111,24 July 1970 [hereinafter cited as DA
CIR. 715-2-96].

1)d, at § 111.2.

213]1d, at § 111.4.

21314, at § 111.4.

4]If an availability-of-funds clause is used, performance can be delayed, but the
appropriation to be charged is that current when performance begins.

315pDA CIR. 715-2-96, supra note 210, at § 111.4.

218]d.
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The most recent implementation of the authority to execute con-
tracts for the maintenance of tools and facilities in the manner pre-
scribed by the appropriation act is Army Regulation 37-21 which
states:

An example of statutory authority to record obligations in the year of
contracting is that contained in the annual appropriation acts which
authorize the issuance of contracts for the maintenance of tools and

facilities (includes custodial contracts) for 12 months or less at any
time during the fiscal year.27

The regulation adds very little to the earlier circular except to note
that the contract period authorized can be less than the full 12
months prescribed by the appropriation act.

Another example of statutory authority contained in appropria-
tion acts is one that authorizes payments under leases "for real or
personal property for twelve months beginning at any time during
the fiscal year.”218 The general rule related to leases of property is
that the term of the lease cannot extend beyond the period of avail-
ability of the appropriation under which they are executed.21?
Under that principle

... leases ... may, in the absence of specific statutory authority
otherwise, be regarded as binding upon the United States only to the
end of the fiscal year and, therefore, may not be regarded as obligat-
ing the appropriation under which they are made beyond the fiscal
year for which the appropriation is made. No difference is perceived

in this respect between the rental of real estate and the rental of per-
sonal property.220

Of course, the appropriation act furnishes the “specific authority”
necessary for the lease to extend over more than one fiscal year and
one would think that the authority so granted would be easy to use.
This is not the case, however, because of the most recent Army
Regulation 37-21. That regulation, addressing the appropriation au-
thority related to the lease of property, states: “Another example of
a special statutory authority is that contained in annual appropria-
tion acts authorizing payments under leases (rental contracts) of 12
months or less at any time during the fiscal year provided [tke] lease
does not include a termination clause.”22t (emphasis added).

The regulation does assist somewhat in the application of the
statutory authority by clearly indicating that rental is synonymous

217 AR 37-21, supra note 186, para. 2-5a (2).

3118DoD Appropriation Act, 1978, § 807 (g), Pub. L. 96-111, 91 Stat. 886 (1977).
2198¢e, e.g., Leiter v. United States, 271 U.S. 204 (1926).

22024 Comp. Gen. 195, 197 (1944).

121 AR 37-21, supra note 186, para. 2-5a (2).
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with lease and that the contract term can be less than a full 12
months. However, with the addition of the emphasized portion of
the regulation quoted above, help in application stops and the regu-
lation becomes a hindrance.

What is intended by the addition of the proviso that the lease
cannot contain a termination clause? This proviso is not contained in
the statute. If applied literally, few leases could use the authority
provided by the statute because almost every lease executed by the
United States will contain a termination for convenience or similar
clause. In fact, even if intentionally omitted, a termination clause
otherwise required by law to be included in a contract will be read
into that contract by operation of law.222

The-provision in the regulation is based upon language in the De-
partment of Defense Accounting Guidance Handbook which
provides:

Rental Agreements and Leases, Real and Personal Property. The
amount recorded as an obligation shall be based on the agreement or
lease or on a written administrative determination of the amount due
under the provisions thereof.

1. Under a rental agreement which may be terminated by the Gov-
ernment at any time without notice and without incurring any obliga-
tion to pay termination costs, the obligation shall be recorded each
month in the amount of the rent for that month.

2. Under a rental agreement providing for termination without cost
upon giving a specified number of days notice of termination, an obli-
gation shall be recorded upon execution of the agreement in the
amount of rent payable for the number of days notice called for in the
agreement. In addition, an obligation shall be recorded each month in
the amount of the rent payable for that month. When the number of
days remaining under the lease term is equal to the number of days
advance notice required under it, no additional obligation shall be
recorded.

Under a rental agreement providing for a specified dollar payment in
the event of termination, an obligation shall be recorded upon execu-
tion of the agreement in the amount of the specified minimum dollar
payment. In addition, an obligation shall be recorded each month in
the amount of the rent payable for that month. When the amount of
rent remaining payable under the terms of the agreement is equal to
the obligation recorded for the payment in the event of termination,
no additional monthly obligation shall be recorded.

Under a rental agreement which does not contain a termination
clause, an obligation shall be recorded at the time of its execution in
the total amount of rent specified in the agreement even though the

3238¢¢ G. L. Christian and Associates v. United States, 320 F. 2d 345 (Ct. Cl.
1963).
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period of the lease (12 months maximum) extends into the subsequent
fiscal year.223

Army Regulation 37-21, implementing the DoD Handbook, states:

(a) Obligations for rents under rental agreements which contain ter-
mination provisions will be established and recorded on the first day
of the first month of the period covered by the lease. The obligation
will be recorded for the first month’s rent and also for the termina-
tion period.224 (emphasis added)

If the lease period crosses fiscal year lines, the obligation will be
recorded as follows:
. ..[Tlhe funds previously obligated to cover the number of days’
notice, not to exceed the number of days remaining to the end of the
contract, will be obligated in sufficient time . . . to permit the use of
such funds for other requirements. On 1 October of the new fiscal
year, the obligations will be established and recorded in an amount to
cover 1 month of rent, together with a new obligation for the number
of days’ advance notice [required by the lease].225

The limitations placed by DoD and DA on the manner of recording
obligations under leases of real or personal property appear to be
premised upon the theory that such treatment of obligations
“. .. accurately portrays the true liability of the government at a
given point in time.” 226 The statement seems accurate, but fails to
stand up under close analysis. For example, suppose a lease is exe-
cuted for rental of personal property. The term of the lease is speci-
fied as twelve months. The lease also contains a provision whereby
the government can terminate the lease sixty days after notice of
intent to terminate. The argument for recording the obligation for
one month plus the sixty days is that because the government has
the right to terminate and thus limit its obligation to 90 days that is
the government’s actual liability. Not so.

The government is liable for 12 months under the lease until the
right to terminate is actually exercised. Only then is the govern-
ment’s liability reduced to one month’s rent plus the termination
period. At that time the government’s obligation should be reduced
to the amount necessary to fund the remainder of the lease. This
approach is consistent with termination actions in general.227 Ad-

223 DoD Handbook 7220.9H, supra note 83, para. 22104.H.

4 AR 37-21, supra note 186, para. 24 g (2) (a).

21574, para. 2-8g (2) (a) 2.

22¢Memorandum for Mr. Phillip H. Miller, Deputy Director for Procurement,
DSS-W, subject: Funding of Rental Agreements with Termination Clause, from
the Office of the Comptroller of the Army, 4 Nov. 1977.

22"See DoD Handbook 7220.9-H, supra note 83, para. 22114.B. AR 37-21, supra
note 186, para. 2-10c.
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mittedly this approach is not consistent with current OMB,228
DoD 222 or DA 23¢ guidance. However, the DoD appropriation act 23!
provision certainly supplies adequate authority to change the policy
position so as to provide contracting activities with the flexibility
necessary to lease real or personal property at any time for a period
of 12 months, 232

It should be noted that, in any event, the termination clauses ad-
dressed above by the Accounting Guidance Handbook and AR 37-21
do not include standard termination for convenience clauses re-
quired for use in DoD contracts by the Armed Services Procure-
ment Regulation.233 Such clauses do not contain termination
periods.23¢ The right to terminate provided by these clauses may be
exercised whenever it is in the best interest of the United States.235
The amount of liability that may result from such termination is not
fixed when the contract is executed. Hence, the amount of the ter-
mination cost under such clauses cannot be obligated with one
month’s rent to reflect the total apparent liability of the government
under the lease at any point in time.

Without doubt the amount of the government’s actual liability
under leases that have a termination for convenience clause is the
entire lease price. Thus, obligations under leases for real or per-
sonal property that contain termination for convenience clauses,
rather than clauses establishing a termination period, should be
charged against the appropriation current when the lease is exe-
cuted for the entire lease period.23¢ Of course the lease period can-
not exceed the 12 month term permitted by the appropriation act.

Although the rules related to what is or is not a bona fide need of
a particular fiscal year seem to be interminable, a few additional
concepts must be mentioned. The rule established by section 712a is
also applicable to multiple-year appropriations.23? Such appropria-

2288¢¢ OYB Cir. A-34, supra note 92, § 25.1.E.

2298¢¢ DoD Handbook 7220.9H, supra note 83, para. 22104.H.

2368¢¢ AR 37-21, supra note 186, para. 2-8g.

231 DoD Appropriation Act, 1978, Pub L. 95-111, § 807(j), 91 Stat. 886 (1977).
232The Office of General Counsel, Dep’t of Defense, recognized by implication that
the language of the DoD Appropriation Act, 1978, supra note 231, because of its
permissive nature, could be used to alter the current policies for obligating funds
under leases. Memorandum of Office of Assistant General Counsel (Fiscal Mat-
ters), Dep’t of Defense, subject: Funding of Rental Agreements with Termination
Clause, Dee. 7, 1977.

2338¢¢, ¢.g., ASPR § 7-103.21.

234S¢e, ¢.9., ASPR 9 § 7-103.21, 7-203.10, and 7-302.10.

zss[d_

238 DoD Appropriation Act, 1978, Pub. L. 95-111, § 807(j), 91 Stat. 886 (1977).
2378¢¢ 55 Comp. Gen. 768, 773 (1976).
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tions are available for obligation for the period of the appropriation
as specified in the appropriation act so long as the obligation relates
to a bona fide need arising against the appropriation during its
period of availability.238

Legislation authorizing advance payments under a contract does
not overcome the limitations established by 31 U.S.C. § 712a. Ab-
sent specific direction to the contrary, such legislation merely au-
thorizes advance payments for bona fide needs that arise during the
period of an appropriation's availability.23 It is not authority to
contract for future needs.

Work incidental to completion of contracts properly entered dur-
ing a fiscal year are chargeable to the appropriation current at the
time the original contract was executed.24® In other words, a change
or modification within the general scope of a contract are to be
funded with the same appropriation that supported the original
contract.241

It is essential to understand the full import of § 712a because that
statute is intimately connected with the prohibitions of the Anti-
Deficiency Act. Section 712a prohibits the obligation of a current
appropriation to liquidate overobligations of prior years.242 The
bona fide need is that of the prior year. Additionally, current ap-
propriations cannot be used to pay for bona fide needs of future
fiscal years.242 To the extent a contract purports to obligate an ap-
propriation for a future need, it violates not only § 712a, but
R.S. 3679244 as well by creating an obligation in advance of an ap-
propriation legally available therefor.245

A good illustration of this concept is found in volume 56 of the
Comptroller General Decisions.24¢ The General Services Adminis-
tration entered a contract for automatic data processing equipment
(ADP). The contract was for twelve months with options which, if
exercised, would cover a total of 65 months. The contract was to be
funded from annual appropriations. The agreement contained a pro-

23823 Comp. Gen. 862 (1944); see also 37 Comp. Gen. 861 (1958); 18 Comp. Gen.
969 (1939); 16 Comp. Gen. 205 (1936).

23234 Comp. Gen. 432, 434 (1955).

24018 Comp. Gen. 967, 970-71 (1939).

241 AR 37-21, supra note 186, para. 2~10a (4); see also DoD Handbook 7220.9-H,
supra note 83, para. 22114.A.1; 41 Comp. Gen. 134, 138 (1961).

24255 Comp. Gen. 768, 773 (1976).

2438¢¢ 36 Cornp. Gen. 683 (1957).

24431 U.S.C. § 665(a) is violated.

2455¢e¢ 37 Comp. Gen. 60, 62 (1957).

24656 Comp. Gen. 142 (1976).
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vision for “separate charges” which were to be paid to the company
furnishing the ADP if the contract was stopped prior to 60 months
of systems life. The Comptroller General indicated that such sepa-
rate charges violated 31 U.S.C. § 712a and 31 U.S.C. § 665. Con-
tinuing, that officer stated:

Any contract provision that purports to bind the Government to pay

more than the reasonable value of the goods or services for the fiscal

year in question as a penalty or damages for failing to renew a con-

tract for subsequent years cannot be considered as pertaining to the

needs of the current year.247

Thus, the obligation created to pay separate charges is not sup-
ported by any legally available appropriation. This is a violation of
subsection (a) of the Anti-Deficiency Act.

B. REVISED STATUTES 3678, 31 U.S.C. § 628

Revised Statutes 3678 is another statute that often appears when
questions relating to violations of the Anti-Deficiency Act arise. The
forerunner of R.S. 3678 was enacted first into law on March 3, 1809
and provided that executive agencies were to insure that “. . .the
sums appropriated by law for each branch of expenditure in the sev-
eral departments shall be solely applied to the objects for which
they are respectively appropriated, and to no other.”248 The pres-
ent provision is substantially the same as the 1809 version: “Except
as otherwise provided by law, sums appropriated for the various
branches of expenditure in the public service shall be applied solely
to the objects for which they are respectively made, and for no
others.”24? There is very little discussion of R.S. 3678 in Depart-
ment of Defense directives or Department of Army regulations. AR
37-21 at paragraph 2-6c provides: “Caution will be exercised to as-
sure that funds are charged solely for purposes for which the appro-
priations or funds involved are designated. ..”25° This is merely a
paraphrase of the statute and provides little assistance in any at-
tempt to understand the full effect of R.S. 3678. It certainly pro-
vides no guidance with respect to the relationship of R.S, 3678 to
the Anti-Deficiency Act, R.S. 3679.

R.S. 3678 makes “. . .unlawful the diversion of funds appro-
priated for one purpose to another object of expenditure; and it also

247]d4. at 154.

248 A et of Mar. 3, 1809, ch. 28, 2 Stat. 535.

24931 U.S.C. § 628(1960), commonly referred to as Revised Statutes 3768.
250 AR 37-21, supra note 186,para. 2-6c.
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is intended to prohibit an appropriation for any purpose from being
enlarged or augmented, directly or indirectly, beyond the amount
thereof as fixed by law.”25% |t is a sweeping statute that is “. . .not
only [a limitation] on the authority of administrative officers . . .
but on the authority of [the General Accounting Office] to allow
credit for payment made or claimed from appropriated moneys.’’252
The prohibition of the statute applies equally to express contracts
and to payments proposed to be made on the basis of quantum
meruit.2s3
The statute’s limitation goes to the appropriation to be used to

discharge a liability and not to the determination of whether a lia-
bility in fact exists. For example, if a judgment is rendered by a
court of competent jurisdiction against the United States and no
appropriation is legally available for the purpose of discharging that
judgment, a legal liability exists nonetheless. The concept was well
summarized by the Comptroller General.

An appropriation constitutes the means for discharging the legal

debts of the Government. . .. The judgment of a court has nothing to

do with the means— with the remedy for satisfying a judgment. It is

the business of courts to render judgments, leaving to Congress and
the executive officers the duty of satisfying them.254

Essentially, when attempting to determine whether an appropria-
tion can be charged consistent with R.S. 3678, the question is one of
power. IS there statutory power to use a particular appropriation in
the manner desired?25% The question encompasses not only charges
that are obviously within the intended purpose of an appropriation,
but expenditures necessarily incident to the primary purpose of that
appropriation. 258

It is well recognized that an appropriation may be used not only
to pay for objects specifically covered thereby, but to fund items
essential to carry out those objects. The General Accounting Office
has held that

.. .appropriated funds may be used for objects not specifically set

forth in an appropriation act only if there is a direct connection be-
tween such objects and the purpose for which the appropriation is

2516 Comp. Gen. 171, 172 (1926).

3527 Comp. Gen. 213, 214 (1927).

253Ms. Comp. Gen. B-151399, B-151458, and B-151688, June 28, 1963.

2547 Comp. Gen. 645, 648 (1928), citing Geddes v. United States, 38 Ct. Cl. 428
(1903).

2558¢¢ 36 Comp. Gen. 621, 623 (1957).

256]d .

106



19781 ANTI-DEFICIENCYACT

made, and if the object is essential to the carrying out of such pur-
poses, . .see 31 U.S.C. § 628(1970).257

For example, in 1971 the Forest Service asked the opinion of the
General Accounting Office (GAO) on whether it would be proper to
buy litter bags for use in national forests and to fund them from an
appropriation titled “Forest Protection and Utilization.” 258 The
GAO first stated the test to be used: “. . .whether the contract in-
volved is reasonably necessary or incident to the execution of the
program or activity authorized by the appropriation.”25¢ The opin-
ion then concluded that litter bags were “reasonably necessary” to
carry out a program of forest protection.

However, caution is necessary when determining whether an ex-
pense is incidental. Administrative flexibility is normally provided
by the appropriation statutes, but that flexibility is still confined to
the purposes of the appropriation. This principle was well stated by
the Comptroller General:

Generally, the Congress in making appropriations leaves largely to
administrative discretion the choice of ways and means to accomplish
the objects of [an] . .. appropriation, but, of course, administrative
discretion may not transcend the statutes, nor be exercised in conflict
with law, nor for the accomplishment of purposes unauthotized by the
appropriation; and, just as clearly, such unauthorized objects may le-
gally no more be reached indirectly ... than by direct expendi-
ture. . ..280

Of course, the most important statute of use to determine which
appropriation to charge is the appropriation act itself. For example,
in 1955 the Department of Health, Education and Welfare (HEW)
wanted to convert a room in the HEW building from a guard room
to an emergency operations room. A new guard room was to be in-
stalled elsewhere in the building. The General Services Administra-
tion (GSA) was to perform the work because the building was under
the Administration’s control. HEW proposed to pay only for the
cost of converting the guard room to an operations room, but not
the costs of the new guard room. GSA contended that HEW re-
ceived the entire benefit of the conversion and should fund it. How-
ever, the General Accounting Office, when requested to resolve the

25755 Comp. Gen. 346, 347 (1975), citing 27 Comp. Gen. 679,681 (1948). See also
63 Comp. Gen. 770 (1974);37 Comp. Gen. 360 (1967).

25850 Comp. Gen. 535 (1971).

259]d. at 636.

26018 Comp. Gen. 286,292 (1938).
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issue, looked solely at the appropriation acts of the respective
agencies.
Nothing has been found in the current appropriations for the Depart-
ment of Health, Education and Welfare which would authorize that
Department to expend funds for a guard locker room. Furthermore,
the appropriations for the General Services Administration include
provisions for furnishing normal protection or guarding of Govern-
ment buildings under the control of such Administration which would
include furnishing a guard locker room.2é

Thus, the appropriation act is always the place to commence any
inquiry about whether an expenditure for a particular object or
purpose is authorized. However, that act may not provide an an-
swer. For example, suppose a cost or charge arose that could rea-
sonably be paid by one of two general appropriations? This was the
question which confronted the Comptroller General in a 1944
case.262 |n that year the post office used soldiers to deliver very
"heavy" Christmas mail. The post office defrayed all the costs of
using the soldiers. Two appropriations were available against which
to make the charges. One was "Miscellaneous Items, 1st and 2nd
Class Post Offices™ and the other was the "Unusual Conditions™ ap-
propriation. The Comptroller General indicated that in such cases
an administrative election to use one of the appropriations is to be
made. Once the election is made, the agency is bound and cannot
subsequently shift to the other appropriation.2é3 If, on the other
hand, two appropriations are available for use for a particular ob-
ject, one of which is specific while the other is general, the specific
appropriation must be used to the exclusion of the general.28¢ This
is true even if the general appropriation is later in time.

Where Congress has specifically limited the amount to be expended
for [a particular item] by a department during a fiscal year, a later
appropriation providing for additional work to be carried on by that

department during the same fiscal year does not of itself authorize the
exceeding of such limitation.26s

Unless specifically provided otherwise, appropriations cannot be
mixed even if they are provided for identical purposes.26¢

Although the appropriation act is the key statute for determining
the purposes and objects for which funds appropriated thereby may

36134 Comp. Gen. 454, 456 (.

2223 Comp. Gen. 827 (194).

28314, See also 50 Comp. Gen. 535 (1971).

3¢48¢¢ 38 Comp. Gen. 758 (1959).

26519 Comp. Gen. 324, 326 (1939).

268S¢e 45 Comp. Gen. 256 (1965);6 Comp. Gen. 748 (1927).
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be expended, other statutes may expand or reduce fund availability
for particular purposes.26” For example, in 1976 the Comptroller
General addressed the propriety of expending certain funds to bomb
the Cambodian mainland during the rescue of the crew of the ship
Mayaguez.288 The question arose because of seven separate statutes
prohibiting the use of funds for offensive activities in Indochina.
Noting the President’s power to protect United States citizens, the
Comptroller General indicated that the expenditure was proper be-
cause the bombs could not be deemed unnecessary, based upon tes-
timony of certain executive officers, to effect the rescue of the crew.

Revised Statutes 3678 is often violated and in a multitude of
ways. Some situations determined by the General Accounting Office
to be violations tend to stretch the statutory coverage to unneces-
sary lengths, 262 but others are more direct. For instance, attempts
by the Forest Service to use monies appropriated for “construction
and maintenance” of forest trails and roads to close such roads and
trails was a violation of R.S. 3678.27¢ Efforts by the Navy to pay
unauthorized carrying charges led the Navy into a R.S. 3678 viola-
tion.2”* And when the Bureau of Land Management in Utah at-
tempted to trade office space with a smaller Federal agency and
continue to pay rent on its old office space for the benefit of that
smaller agency, R.S. 3678 again reared its ugly head.272

267S¢e, e.g., 10 U.S.C. § 2674 (1970), as amended (Supp. V 1975).
26855 Comp. Gen. 1081 (1976).
2698¢e¢, ¢.g., 18 Comp. Gen. 285, 296-97 (1938). In this case the Comptroller Gen-
eral considered the lawfulness of paying certain price increases. Specifically, he
found that (a) if a solicitation includes requirements that restrict competition in
violation of competitive bidding statutes, (b) if such restrictions are not rea-
sonably requisite “to the accomplishment of the legislative purposes of the con-
tract appropriation,” and (e} if the restrictions have the effect of increasing the
contract prices charged against the appropriations, then such increases are an un-
authorized charge in violation of R.S. 3678.
27053 Comp. Gen. 328 (1973). A similar result was reached in regard to executive
attempts to discontinue the Clinch River breeder reactor project:
Comptroller General Elmer Staats said yesterday he has warned administration officials that
they will be breaking the law if they go ahead with a plan to phase out the $2 billion Clinch
River breeder reactor project.
Staats sent a letter to Energy Secretary James Schleainger Friday, saying he would “disal-
low” any money spent to curtail the controversial project in Tennessee and hold the official
who approves the spending personally responsible.
Copies of the letter were dispatched to President Carter and other aides.
Staats said the law requires that an $80 million appropriation for 1978 be used to continue
the design of the reactor—not for killing the project, an some administration officials have
suggested would be done.
Richmond Times-Dispatch, Mar. 13, 1978, at A-2, Col. 7.
27112 Comp. Gen. 181 (1922).
27235 Comp. Gen. 701 (1956).
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Using one appropriation to augment another is to use it for a pur-
pose not authorized by law, absent specific statutory authority to
the contrary.2’3 Sometimes such augmentation can be very subtle.
For example, in 1924 the Comptroller General addressed a not un-
common way in which augmentation occurs: “The performance of
work by one department for another department . . . without reim-
bursing the whole additional cost of such work as accurately as it
may reasonably be ascertained, would contravene [R.S. 3678] . . .in
that it would augment one appropriation at the expense of
another.”27¢ Augmentation may not be allowed even if the source
of augmentation is from private resources.2?s

As previously mentioned, the sweep of Revised Statutes 3678 is
extensive. Violation of such limitations, using an appropriation for
improper purposes, is not cured by notifying Congress of the execu-
tive intent to misuse an appropriation.27® Reimbursement of an ap-
propriation that is used for improper objects from a different appro-
priation or fund that is proper for use for the particular object does
not prevent the violation of R.S. 3678, unless specific statutory au-
thority exists for the transaction.

[If] a proposed arrangement would result in the use of an appropria-
tion for a purpose other than that for which made, . . . such use, even
in the first instance only and under an agreement for reimbursement,

would be in direct contravention of the plain provisions of section
3678, Revised Statutes.2??? (emphasis added)

Generally speaking, a violation of R.S. 3678 will not occur if the
purpose for which an appropriation is used is authorized by statute.
Amounts of individual items in an agency’s budget estimates pre-
sented to Congress on the basis of which a lump sum appropriation

27845 Comp. Gen. 255 (1965); 37 Comp. Gen. 155, 158 (1957);3 Comp. Gen. 974
(1924); 2 Comp. Gen. 282 (1922).

2743 Comp. Gen. 974, 976 (1924).

2758¢e 55 Comp. Gen. 1293 (1976).

27637 Comp. Gen. 472 (1958).

2775 Comp. Gen. 796, 797 (1926). This result is supported by 31 U.S.C. § 628a.

§ 323a. Accounting adjustments between appropriations.

Subject to limitation8 applicable with respect to each appropriation concerned, each appro-
priation available to any executive department or independent establishment of the Govern-
ment, or any bureau or office thereof, may be charged. at any time during a fiscal year, for the
benefit of any other appropriation available to such executive department or independent es-
tablishment, or any bureau or office thereof, for the purpose of financing the procurement of
materials and servicee, or financing other costs, for which funds are available both in the
financing appropriation to be charged and in the appropriation so benefited. Such expenses so
financed shall be charged on a final basis during, or as of the close of, such fiscal year to the
appropriation so benefited, with appropriate credit to the financing appropriation (emphasis
added).
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is enacted are not binding on executive officers unless carried into
the appropriations act itself.27® The Comptroller General has stated
the rule thusly: . . .[Slubdivisions of an appropriation contained in
the agency’s budget request or in Committee reports are not legally
binding upon the department or agency concerned unless they are
specified in the appropriation act itself.” 27®

The Comptroller General continued: “. ..[Iln a strict legal sense,
the total amount of a line item appropriation may be applied to any
of the programs or activities for which it is available in any amount
absent further restrictions provided by the appropriation act or
another statute.”28¢ The same rule applies to lump sum appropria-
tions.281 Thus, regulatory controls on the purposes for which funds
may be used, if violated, will not result necessarily in a concomitant
violation of R.S. 3678, or for that matter the Anti-Deficiency Act.282

Obviously, executive departments should abide by budget esti-
mates or agreements with Congress. Or, as stated by the Comp-
troller General, “[t]his is not to say that Congress does not expect
that funds will be spent in accordance with budget estimates or in
accordance with restrictions detailed in Committee reports.”28 The
failure of an executive agency to “keep faith” with Congress in this
respect could result in the budget and committee restrictions being
carried into the appropriation act.

Additionally, it should be noted that regulatory limits are abso-
lute if included on funding documents.284 For instance, the Depart-
ment of Defense regulations and requirements related to repro-
gramming actions are to be included on fund documents.285 Hence,
if funds made available by such funding documents are used in con-
travention of the DoD reporgramming requirements, a violation of
the Anti-Deficiency Act results even if R.S. 3678 arguably is not
violated.28¢ Further, the DoD Accounting Guidance Handbook 287
indicates that

278Comp. Gen. Dec. B-183851 (1 Oct. 1975), found at both 75-2 C.P.D. 203 and 55
Comp. Gen. 307 (1975); see also 17 Comp. Gen. 147 (1937).

2”’955)Comp. Gen. 812 (1975), citing 55 Comp. Gen. 307 (1975); 17 Comp. Gen. 147
(1937).

28055 Comp. Gen. 812 (1975).

28155 Comp. Gen. 307 (1975).

28255 Comp. Gen. 812 (1975); 55 Comp. Gen. 307 (1975).

28355 Comp. Gen. 307 (1975); see also 36 The Journal of Politics 77 (1974).

2848¢e Absolute Limitations Message, supra note 124.

2858ee disposition form, subject: Identification of Absolute Limitations Falling
Under the Provisions of Section 3679 of the Revised Statutes, as amended (31
U.S.C. § 865), from the Office of the Comptroller of the Army, 13 Oct. 1977.

286 Absolute Limitations Message, supra note 124.
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.. .each limitation established for budget programs, projects and
subprojects in the annual funding programs, annual budget authoriza-
tions and other operating budgets of DoD components constitutes, in
effect, a separate subdivision of funds if such limitations, infact,
are rigid restrictions against making allocation, allotments, obliga-
tions, or expenditures in excess thereof. Therefore, if any such limita-
tion is excluded, it shall be considered to be a violation of Section
3679. If on the other hand, these limitations are not rigid restric-
tions, but are only advisory guides and may be exceeded at the option
of the holder of the allocation, allotment or suballotment without ref-
erence to the individual who established them, they are not consid-
ered to be separate subdivisions of funds.28® (Emphasis added)

The next step in the analysis of R.S. 3678 is to determine when, if
ever, a violation of that statute is also a violation of the Anti-
Deficiency Act. Undoubtedly, all of the funding statutes passed by
Congress to control the method and manner of using appropriated
funds are closely related.

In 1962 the General Accounting Office (GAO) summarized the ef-
fect of the various funding statutes.

These statutes evidence a plain intent on the part of Congress to pro-
hibit executive officers unless otherwise authorized by law, from
making contracts involving the Government in obligations for expen-
diture or liabilities beyond those contemplated and authorized for the
period of availability of and within the amount of the appropriation
under which they are made [31U.S.C. § 665(a), 31 U.S.C. § 712a and
41 U.S.C. § 111;to keep all the departments of the Government in the
matter of incurring obligations for expenditures, within the limits [31
U.S.C. § 655(a)] and purposes [31U.S.C. § 628) of appropriations an-
nually provided for conducting their lawful functions, and to prohibit
any officer or employee of the Government from involving the Gov-
ernment in any contract or other obligation for the payment of money
for any purpose in advance of appropriations made for such purpose
[31 U.S.C. § 665(a)); and to restrict the use of annual appropriations
to expenditures required for the service of the particular fiscal year
for which they are made [31U.S.C. § 712a].289

Although GAO opinions often cite and discuss R.S. 3678 (31U.S.C.
§ 628) together with one or more of the statutes discussed above,
such opinions seldom do more. There is no attempt by GAO to dis-
cuss the interrelationship of such statutes. Is a violation of R.S.

287DoD Handbook 7200.9-H, supra note 83.

288]d. at para. 21003.B.5.

28942 Comp. Gen. 272, 275 (1962). See also 21 Op. ATT’Y GEN. 244, 248, where,
addressing the earlier versions of the various funding statutes, that office stated
the statutes’ purpose was “to prevent executive officers from involving the Gov-
ernment in expenditures or liabilities beyond those contemplated or authorized by
the lawmaking power.”
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3678 also an automatic violation of R.S. 3679, the Anti-Deficiency
Act, or is more necessary? If it is an automatic violation, in what
manner and of which subsection of R.S. 36797 Further, if R.S. 3679
is violated every time R.S. 3678 is not followed, why do GAO deci-
sions exist that indicate a violation of R.S. 3678 without even men-
tioning the Anti-Deficiency statute? Answers for these questions
are not easily formulated.

The decisions of the Comptroller General illustrate the difficulty
of any attempt to construe R.S. 3678 in relation to R.S. 3679. For
example, in 1959 that officer issued an opinion22° in response to a
request from the Department of Army. The Army Corps of En-
gineers desired to use a public works appropriation to fund certain
improvements to state owned roads that provided access to the
public work covered by the appropriation. The Comptroller General
opined:

It is well established that appropriated funds are not available for the
repair, improvement, or reconstruction of state-controlled public
roads, unless specifically authorized by substantive law or the appro-
priation concerned [citation omitted]. The use of appropriated funds
therefor in the absence of specific authority would result in violations

of sections 3678 [and] 3679, as amended, ... Revised Statutes?2®!
(emphasis added).

Compare this decision with one rendered by the GAO somewhat
earlier.292 The Navy entered into an agreement with a local civilian
community for mutual fire support between the community and a
nearby naval facility. Approximately $200 of a naval appropriation
was spent under the agreement to fight fires in the local commu-
nity. In an audit the GAO took exception to this item in the Navy
accounts. The Navy then requested an opinion from the GAO on the
propriety of the agreements and the exceptions taken in the ac-
count. The opinion said:

.. . [Mutual aid agreements purporting to require the use of Federal
fire fighting facilities outside of such Federal reservations in return
for the use of local fire fighting facilities on a United States reserva-
tion, would contravene not only the provisions of 3678 of the Revised
Statutes but also section 3732 thereof, 41 U.S.C.§ 11, which prohibits
the making of contracts on behalf of the United States unless au-
thorized by law or within appropriations therefor. The existing laws

generally do not provide either authority or funds for that purpose293
(emphasis added).

29039 Comp. Gen. 338 (1959).
191]d. at 390,
29232 Comp. Gen. 91 (1952).
293]d. at 95.
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Note that no mention is made of the Anti-Deficiency Act, R.S. 3679,
although the decision indicates R.S. 3678 is violated and that no
funds are available for such firefighting activities. Why is R.S. 3679
violated if Federal monies are used for road betterments on behalf
of a state, but not if those monies are used to fight fires in a state?
Surely the fact that one appropriation was specific and the other,
general is not the basis for the inexplicably different results. About
the only thing that is established for certain by the two opinions is
that a violation of Revised Statutes 3678 does not result in an au-
tomatic violation of the Anti-Deficiency Act. Instead, each statute
must be measured against the facts or circumstances of each case.
To the extent that more than one funding statute is violated, the
violations are entirely distinct under each statute. This is demon-
strated in a 1943 GAO opinion:294

A stipulation to pay interest for delay in payment for supplies is pro-
hibited because the delay may extend beyond the period for which the
appropriation is made and thus involve the Government in an obliga-
tion for the future payment of money for which no appropriation has
been made, contrary to 3679 and 3732, Revised Statutes. It is prohib-
ited, also, because an appropriation made to purchase supplies is not
made to pay interest and the payment of interest would be a diversion
of the appropriation, contrary to section 3678, Revised Statutes.2®5

An approach to unraveling the complexities of the relationship of
R.S. 3678 to R.S. 3679 is that advanced in draft Army Regulation
37-20, February 1977.2%8 That regulation provides at paragraph 14f

Section 3678 of the Revised Statutes, (31 U.S.C. § 628) “application of
money appropriated,” provides that: “Except as otherwise provided
by law, sums appropriated for the various branches of expenditure in
the public service shall be applied solely to the objects for which they
are respectively made, and for no others.” Misapplication of
obligations/expenditures are considered to be an accounting error
and, as such, do not constitute a violation [of R.S. 36791. However, if
funds are not available for adjustment in the subdivision of funds
properly chargeable or if the charge is not valid for any available ap-
propriation, a reportable violation [of R.S. 3679] oecurs. 287

This approach is reasonable. Often violations of 31 U.S.C. § 628

are unintentional or mistakes of judgment. Often serious questions
exist as to whether a particular expenditure is properly chargeable

20422 Comp. Gen. 772 (1943).

288]d. at 775. See also 41 Comp. Gen. 255 (1961).
296 Draft AR 37-20, supra note 73.

297]d. para. 14f.
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to an appropriation. Thus such errors should be correctable without
violating R.S. 3679 to the extent that proper funds are available.29®
AR 37-20 provides for correction of such errors:
If an apparent overobligation or overexpenditure exists solely be-
cause of an accounting, clerical, recording or reporting error and is
not in fact [a violation of R.S. 83679] ., . and such overobligation is
eliminated upon correction of the error, a violation has not occurred
and report of violation is not required.29?

The “error” concept as applied to the R.S. 3678-79 relationship is
best illustrated by examples. Suppose operation and maintenance
funds are erroneously used to contract for services in support of a
research and development (R&D) facility and it is subsequently de-
termined that R&D funds should have been used. A violation of
R.S. 3678 has occurred. Funds from one appropriation have been
used for an object that should have been funded from a different
appropriation. 30 Additionally, an obligation without legally avail-
able funds in violation of R.S. 3679 seems to have occurred. How-
ever, the transaction is actually a recording error. The obligation
was erroneously recorded against operation and maintenance rather
than research and development funds. Thus, in accordance with AR
37-20, paragraph 16e, the accounting error should be reversed and,
if adequate R&D funds are available to cover the contract obliga-
tion, no violation of R.S. 3679 should be found. Of course, if no R&D
appropriation is available or, though available, is inadequate to
cover the contract amount after the error in recordation is cor-
rected, a violation of Revised Statutes 3679 does result.

The most reasonable approach to resolving a problem is not al-
ways the one adopted. Unfortunately, a position contrary to that of
the draft AR 37-20 can be constructed which, it appears, the De-

288 3uch an approach seems to be consistent with Dep’t of Defense guidance with
respect to accounting errors. The DoD Accounting Guidance Handbook, DoD
7200.9-H, supra note 83, provides at para. 21003.B.3: “Errors in posting to ac-
counting records are not violations, per se. However, such errors may cause an
actual overallocation, overallotment, overobligation, or overexpenditure, thereby
resulting in a violation of Section 3679.”

299 AR 37-20, supra note 40, para. 16e.

300 Once a violation of R.S. 3678 occurs, it is not corrected by subsequent actions,
including the use of proper funds. See, e.g., 49 Comp. Gen. 578 (1970); 36 Comp.
Gen. 386 (1956); 5 Comp. Gen. 796 (1926). R.S. 3678 does not require, as does R.S.
3679, that reports of violations be made to Congress, nor does R.S. 3678 contain
punitive provisions for violations. However, certain sanctions are available for
violations of this statute. See the discussion of the liability of certifying officers,
infra at 131.

301 DoD Handbook 7220.9, supra note 83, para. 21003.B.5.
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partment of Defense has accepted. The DoD Accounting Guidance
Handbook provides:
Appropriation limitations, special limitations (those which apply to
two or more appropriations), and similar statutory limitations legally
limit the availability of funds and the authority to obligate or expend
appropriationsfor certain objects or purposes (emphasis added).
Therefore, these limitations shall be considered, in effect, separate
subdivisions of funds. 3

Any obligation in excess of a fund subdivision or a statutory limita-
tion imposed on the use of funds is a violation of R.S. 3679.302
Hence, to obligate funds in violation of R.S. 3678 is to violate R.S.
3679. As discussed above, this approach is not consistent with many
Comptroller General opinions, but the wise attorney, contracting
officer, comptroller or fiscal officer will insure that funds are obli-
gated only for the objects for which appropriated.

C. THE MINOR CONSTRUCTION ACT,
10 U.S.C. § 2674

Permanent legislation prohibits any contract for the “. .. erec-
tion, repair, or furnishing of any public building, or for any public
improvement which shall bind the Government to pay a larger sum
of money than the amount in the Treasury appropriated for the spe-
cific purpose.”3% This statute is intended to insure that executive
officers of the Government do not involve the United States in ex-
penditures or liabilities beyond those authorized by law.3°4 |nstead,
express statutory authority is required for the construction of pub-
lic buildings, and such authority will not be inferred from a general
statute.3% For example, appropriations to agencies made available
to be used for necessary expenses are limited to current or running
expenses of a miscellaneous character incident to an agency’s par-
ticular function and will not be construed to include expenses for
construction and improvements of public buildings.3°¢

Normally, the requirements of 41 U.S.C. 9 12 are met by con-
gressional appropriations for construction which are limited by
amount to specifically authorized projects.3°? However, a somewhat

3027gd  See also DoD Directive 7200.1, supra note 40, para. IX; AR 37-20, supra
note 40, para. 16a.

30341 U.S.C. § 12 (1970).

30421 Op. ATT’Y GEN. 244 (1895).

3058ee, e.g., 42 Comp. Gen. 212 (1962); 38 Comp. Gen. 392 (1958).

30638 Comp. Gen. 758 (1959).

307S¢e, e.g., Act of Aug. 15, 1977, Pub. L. 95-101, 91 Stat. 837.
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more general authority to engage in construction is given to the De-
partment of Defense by a statute known as the Minor Construction
Act.208 That Act provides:

§ 2674. Establishment and development of military facilities and in-
stallations costing less than $400,000.

(a) Under such regulations as the Secretary of Defense may pre-
scribe, the Secretary of a military department may acquire, con-
struct, convert, extend, and install, at military installations and
facilities, urgently needed permanent or temporary public works not
otherwise authorized by law, including the preparation of sites and
the furnishing of appurtenances, utilities, and equipment, but
excluding the construction of family quarters. However, a determina-
tion that a project is urgently needed is not required for a project
costing not more than $75,000 or for a project which the Secretary of
a military department determines will, within three years following
completion of the project, result in savings in maintenance and opera-
tion costs in excess of the cost of the project.

(b) This section does not authorize a project costing more than
$400,000. A project costing more than $200,000 must be approved in
advance by the Secretary of Defense, and a project costing more than
$75,000 must be approved in advance by the Secretary concerned.

(e) Not more than one allotment may be made for any project au-
thorized under this section.

(d) Not more than $50,000 may be spent under this section during a
fiscal year to convert structures to family quarters at any one instal-
lation or facility.

(e) Appropriations available for military construction may be used
for the purposes of this section. In addition, the Secretary concerned
may spend, from appropriations available for maintenance and opera-
tions, amounts necessary for any project costing not more than
$75,000 that is authorized under this section.

(f) The Secretary of each military department shall report in detail
annually to the Committees on Armed Services of the Senate and
House of Representatives on the administration of this section. 308

30810 U.S.C. § 2674 (1976).
30974, This statute has been amended, effective Oct. 1, 1978, to increase the dollar
limitations for projects, remove the urgency requirement for projects in excess of
the operation and maintenance fund limits and to change the project approvals
required. The amended statute reads as follows:
SEC. 608. (8) Section 2674 of title 10, United States Code, is amended to read as follows:
§ 2674. Minor construction projects.
(a) Under such regulations as the Secretary of Defense may prescribe, the Secretary of a
military department or the Director of a defense agency may acquire, construct, convert, ex-
tend, and install, at military installations and facilities, permanent or temporary public works
not otherwise authorized by law including the preparation of sites and the furnishing of ap-
purtenances, utilities, and equipment, but excluding the construction of family quarters.
(b) This section does not authorize a project costing more than $500,000. A project costing
more than $400,000 must be approved in advance by the Secretary of Defenee, and a project
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The monetary limitations and approval requirements of the Act
are absolute limitations31® which, if not followed, will result in a
violation of R.S. 3679.311 A distinction must be made in this re-
spect, however, between projects that require secretarial approval

costing more than $300,000 must be approved in advance by the Secretary of the military de-
partment or the Director of the defense agency concerned.

(e) The total costs for all projects initiated under authority of this section by any military
department, or by the defense agencies, in any fiscal year (except those projects funded from
appropriations available for operations and maintenance as provided in subsection (e))may not
exceed the total amount authorized for minor construction projects for such military depart-
ment or for the defense agencies, as the case may be, in the annual Military Construction
Authorization Act for such fiscal year.

(d) Not more than $50,000 may be spent under this section during a fiscal year at any one
installation or facility to convert structures to family quarters.

(e) Only funds appropriated to a military department or to the defense agencies for minor
construction projects may be used by such department or by such agencies to accomplish minor
construction projects, except that the Secretary of a military department or the Director of a
defense agency may spend, from appropriations available for maintenance and operations,
amounts necessary for any project costing not more than $100,000 that is authorized under this
section.

(f) The Secretary of each military department and the Secretary of Defense, for the defense
agencies, shall submit an annual detailed report to the Committees on Armed Services and
Appropriations of the Senate and House of Representatives on the administration of this sec-
tion. In addition, such committees shall be notified in writing at least 30 days before any funds
are obligated for a project approved under this section coating more than $300,000.

(g) As used in this section, “project” means a single undertaking which includes all construc-
tion work, land acquisition, and installation of equipment necessary to (1) accomplish a specific
purpose, and (2) produce a complete and usable facility or a complete and usable improvement
to an existing facility.

(1) The Directors of the defense agencies shall carry out the construction of minor projects
under authority of this section by or through a military department designated by the Secre-
tary of Defense as provided in section 2682 of this title.

(b) The item relating to section 2674 in the analysis at the beginning of chapter 159 of title 10,
United States Code, is amended to read as follows:
“2674 Minor construction projects.”’
(¢) The amendments made by this section shall become effective October 1,1978.P.L. 95-82 § 608,
Aug. 1,1977,91 Stat. 377.
See Monroe, New Minor Construction Act, THE ARMY LAWYER, Mar. 1978, at 35.
In this article Captain (P) Monroe compares the text of the existing statute with
that of the new statute. He summarizes the differences as follows:
1. The ceiling on minor construction projects has been raised from $400,000 to $500,000.
2. There is no longer any statutory requirement for a determination of urgency or self-
compensation.
3. There is a 30 day Congressional notice requirement for all projects costing more than
$300,000.
4. Projects costing between $300,000 and $400,000 must have prior Secretary of the Army
approval and those from $400,000 to $500,000 must have prior Secretary of Defense approval.
5. The limit on minor construction projects for which O&M funds may be expended has been
increased from $75,000 to $100,000.
Id. at 37.
310Ms. Comp. Gen. B-154061, June 19, 1964. Once the dollar limitation set by the
minor construction act is reached, “there is no appropriation available” for the
payment of any sum in excess of the limitation. Instead, relief must be sought
from Congress.
311§¢e DoD Handbook 7220.9-H, supra note 83, para. 21003.B.5.1,which reads:
“statutory limitation such as the limitation in 10U.S.C § 2674 authorizing the use
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“in advance” and those for which the statute does not set approval
requirements.

Suppose a construction project that requires approval of the Sec-
retary of Defense in accordance with 10 U.S.C § 2674(b) is com-
menced before approval is obtained. Absent that approval, the
minor construction statute cannot be invoked as authority for the
project because such approval must be “in advance.”312 Hence, ob-
ligations incurred for the construction would be made without au-
thority of law or an appropriation adequate for the fulfillment of the
obligation. This would violate 41 U.S.C. §§ 11-12 and the Anti-
Deficiency Act. Presumably the violation cannot be cured by an
after-the-fact approval of the project because the minor construc-
tion statute requires prior approval.

A violation of the Anti-Deficiency Act can occur also if the dollar
limits of an approved project are exceeded when such project re-
quires prior approval at the Secretarial level. Thus, if the Secretary
of the Army were to approve and fund a minor construction project
for $150,000 under the authority of 10 U.S.C. § 2674, that dollar
limit is the ceiling on the project costs unless a higher limit is sub-
sequently approved. The only flexibility in the approval require-
ment is found in Army Regulation 415-35 at paragraph 3—4b:

Increases in project scope in excess of 10 percent of the basic facility
for which project approval has been received, or criteria of an ap-
proved project, will not be made without prior authorization by the
approving authority. Also, no changes of any type will be made by the

construction activity if they will result in an increase in funded cost
over the amount approved and allocated for the project.313

Therefore, if $150,000 was the total amount approved and allocated
for the above hypothesized project and the construction activity ul-
timately obligated $170,000, a violation of 10 U.S.C. § 2674 would
occur. Further, because limitations imposed pursuant to this statute
have the same effect for the purpose of the Anti-Deficiency Act as a

of funds for minor construction in stated amounts, although not creating separate
subdivisions of funds, constitute limitation which if exceeded would cause a viola-
tion of Section 3679.” See also Army Regulation 415-35, Minor Construction,
para. 1-1(C2, 30 Sept. 1976) [hereinafter cited as AR 415-35).

31210 U,S.C.§ 2674 (b) (1976). See also Ms. Comp. Gen. B-175215, Apr. 20, 1972,
wherein it is indicated that the advance approval relates not only to “project”
approval but to the dollar amount of the project as well. Additionally, the project
dollar limitations are those of the statute current when the project is approved.
Dollar amounts cannot exceed the amounts authorized when the project com-
menced even if amendments to the minor construction statute increase the dollar
limits per project.

313 AR 415-35, para. 34b (C3, 2 Mar. 1977).
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subdivision of funds,314 the violation of 10 U.S.C. § 2674 would also
result in a reportable violation of R.S. 3679.

Unlike minor construction projects in excess of $75,000 which re-
quire approval at either the Department of Army or the Depart-
ment of Defense, and must be funded with military construction
funds, minor construction projects costing under $75,000315 are not
required by 10 U.S.C. § 2674 to be approved in advance at any
level. Such projects may be funded from the operation and mainte-
nance appropriation of the various military departments.31é

The reason for including a dollar ceiling on minor construction
projects to be funded with operation and maintenance (0&M)
monies was explained in 1956 in Senate Hearings on Military Public
Work Construction:

The principle thing that [the dollar limitation on the use of operation
and maintenance funds for minor construction does] . . . is to insure
that . . . construction will be funded out of construction funds . . . We

[Congress] are trying to insure that the large projects [are] funded
out of construction funds.317

Thus, the statutory limitation of $75,000 (soon to be $100,000)318 js
an absolute limit on the cost of minor construction projects funded
with O&M money. Such funds are not, therefore, legally available
for construction in excess of that amount.3? If the funded cost of a
minor construction project, funded by O&M funds, exceeds the
statutory limitation on the use of such funds, R.S. 3679 is violated,
as well as 10 U.S.C. § 2674.320

Whether a violation of R.S. 3679 can occur in a minor construction
project without exceeding the $75,000 limitation in 10 U.S.C. § 2674
on the use of 0&M funds for such purposes is somewhat more com-
plex. However, the Office of the Comptroller of the Army has pro-
vided some guidance in this respect. Suppose Fort Blank uses oper-
ation and maintenance money to commence a minor construction
project with an estimated cost of $52,000 but fails to obtain the ap-
provals required by paragraph 2 4 of Army Regulation 41535. Is
this failure a violation of R.S. 36797 Are O&M funds then being used

314 DoD Handbook, 7220.9-H, supra note 83, para. 21003.B.5.

315This limit is raised to $100,000 by Pub. L. 95-82, supra note 309, effective Oct.
1, 1978.

31810 U.S.C. 92674 (e) (1976); see also Pub. L. 95-82, supra note 306,

31741 Comp. Gen. 522, 525 (1962).

3188¢¢ Pub. L. 95-82, supra note 309.

319]d_

3208¢¢ 10 U.S.C. § 2674 (1976); 10 U.S.C. § 665 (1976); DoD Handbook 7220.9-H,
supra note 83, para. 21003.B.5.
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for construction without legal authority to do so? Or suppose the
same project receives the required approval but ultimately costs
$70,000 to complete. If the project is fully funded, does a failure to
obtain prior approval of the increased project cost result in a viola-
tion of the Anti-Deficiency statute? In responding to these ques-
tions, it must be remembered that, unlike projects requiring ap-
proval at departmental level, 10 U.S.C. § 2674 does not require
prior approval of O&M funded minor construction under $75,000.
With this in mind the Comptroller of the Army has concluded that
the two situations hypothesized above would not result in a violation
of R.S. 3679 because “. . . (1)the event occurs below Departmental
level, (2)the limitation [amount of approved project] is not in fund-
ing channels or on funding documents, and (3) the project is other-
wise fully funded through funding channels.”” 321

D. PROJECT ORDERS, 417 U.S.C. §23

Title 41, section 23 provides:

All orders or contracts for work or material or for the manufacture
of material pertaining to approved projects heretofore or hereafter
placed with Government-owned establishments shall be considered as
obligations in the same manner as provided for similar orders or con-
tracts placed with commercial manufacturers or private contractors,
and the appropriations shall remain available for the payment of the
obligations so created as in the case of contracts or orders with com-
mercial manufacturers or private contractors, 332

This statute authorizes government agencies to place orders323 with
Government owned and Government operated (GOGO) facilities. A
GOGO is “. . . any shipyard, arsenal, ordnance plant, or other man-
ufacturing or processing plant or shop, equipment overhaul or
maintenance shop, research-and-development laboratory or testing
facility or proving ground which is owned and operated by the Gov-
ernment. . ..”324 Project orders issued under the authority of 41
U.S.C.8 23 must be specific, definite and certain both as to the
work encompassed by the order and the terms of the order itself,325

321 Letter from the Assistant Comptroller of the Army to the Chief, Procurement
Law Division, The Judge Advocate General’s School, U.S. Army, dated 23 June
1977.

33241 U.S.C.§ 23 (1970).

3238uch orders are referred to as “project orders.” See Department of Defense
Instruction 7220.1, Regulations Governing the Use of Project Orders, May 4, 1971
and all changes [hereinafter cited as DoDI 7220.11.

314DoDI 7220.1, II1.C,

a5/d. at VI.A.L
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GOGO establishments that are recipients of project orders must be
substantially in a position to manufacture the materials, supplies
and equipment, or equipped to render the work or services or-
dered.328 Orders under 41 U.S.C. § 23 may be issued for:
[Plroduction or construction, modification, conversion, alteration,
renovation or rehabilitation, overhaul, or maintenance of ships, air-
craft, guided missiles, other weapons, vehicles of all kinds, ammuni-
tion, clothing, machinery and equipment for use in such operations,
and other military and operating supplies and equipment, including
components, and spare parts of all such items, to the extent such
work is performed in GOGO establishments under other appropriate
authority.
[Rlesearch, development, test and evaluation . . .
[specific] projects for minor construction and maintenance of real
property. . .327

Such orders may not be issued for:

[M]ajor new construction of real property;

[Elducation, training, subsistence, storage, printing, laundry,
welfare, transportation (including port handling), travel or communi-
cation where any of these purposes are the primary purpose of the
request. 328

In performing work under an order, a GOGO can use subsidiary con-
tracts with private firms, ". .. provided such subsidiary ordering
and contracting are incident to and are for use in carrying out the
purpose of the project order.”329

Because orders under 41 U.S.C. § 23 create obligations in the
same manner as contracts with commercial manufacturers or pri-
vate contractors,33° the orders are subject to the same fiscal re-
straints as are contracts with private firms. Such orders must con-
cern a bona fide need existing in the fiscal year in which issued.33!
Project orders may not be used for the primary purpose of continu-
ing the availability of appropriations.332 The order must obligate
appropriations to pay only for the purposes for which such appro-

32¢]4 at VI.A.7. This limitation must be met. If an activity cannot perform the
work substantially in-house, a project order may not issue to that activity. Great
controversy in this respect has surrounded the ability of engineers to accept proj-
ect orders. See Dep't of Army Message No. 3570472, June 1977, subject: Project
Orders Placed on the Enpineers.

9774, at IV.A.1., IV.A.2 and IV.B.

3187d. atIV.C.

330/4. at VI.A.7.

3308¢e 34 Comp. Gen. 418 (1955); 1Comp. Gen. 175 (1921).

331 DoDI 7220.1, supra note 323 at VI.A.2.

3311d. at VI.A.5
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priations are available.33% Project orders that overobligate or over-
expend appropriations or subdivisions thereof violate R.S. 3679.
Thus, if a post has a $100,000 0&M allotment and issues a project
order to a GOGO for a proper project wherein the order obligates
$110,000, a violation of the Anti-Deficiency Act arises.33¢ An obliga-
tion has been created that exceeds the subdivision of funds available
to liquidate that obligation. Hence, activities that issue project or-
ders under 41 U.S.C. § 23 must take care to insure that those or-
ders conform to statutory and regulatory requirements for the use
and obligation of appropriations.

E. SECTION 601 OF THE ECONOMY ACT OF
1932, AS AMENDED, 31 U.S.C. § 686

The authority used by most agencies to support intragovernmen-
tal agreements is section 601 of the Economy Act of 1932, as
amended. 335 Section 601 (31 U.S.C. § 686) provides:

(a) Any executive department or independent establishment of the
Government, or any bureau or office theeof, if funds are available
therefor and if it is determined by the head of such executive depart-
ment, establishment, bureau or office to be in the interest of the Gov-
ernment to do so, may place orders with any other such department,
establishment, bureau or office for materials, supplies, equipment,
work or services, of any kind that such requisitioned Federal agency
may be in a position to supply or equipped to render, and shall pay
promptly by check to such Federal agency as may be requisitioned,
upon its written request, either in advance or upon furnishing or
performance thereof, all or part of the estimated or actual cost
thereof as determined by such department, establishment, bureau, or
office as may be requisitioned, but proper adjustments on the basis of
actual cost . . . [of work performedl .. .shall be made . . .33

The purpose of this legislation was explained in an early House
Report:

The purpose of . ..[81 U.S.C. § 6861...isto permit the utiliza-
tion of the materials, supplies, facilities, and personnel belonging to
one department by another department or independent establishment
which is not equipped to furnish the materials, work, or services for
itself, and to provide a uniform procedure so far as practical for all
departments.

38331 U.S.C. 5628 (1970).

33431 U.S.C. § 665(a) (1970);DoDI 7220.1,supra note 323, IX; AR 37-20, para.
16a; Dep't of Army MSG 0803072 Oct. 77, subject: Identification of Absolute Lim-
itations Falling Under the Provisions of Section 3679 of Revised Statutes, as
amended (81 U.S.C. 665).

33547 Stat. 417,31 U.S.C. 5686 (1970).See 34 Comp. Gen. 418 (1955).

33831 U.S.C. 5 686(a) (1970).
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. .. [Vlery substantial economies can be realized by one depart-
ment availing itself of the equipment and services of another depart-
ment in proper cases. A free interchange of work as contemplated by
this title will enable all bureaus and activities of the Government to
be utilized to their fullest . ...

It frequently happens that one department may need certain serv-
ices which it can not advantageously perform for itself. Where such
services can be furnished by another department at less cost or more
conveniently, the department needing such services should have the
privilege of calling upon any department of the Government that is
equipped to provide such services, 337

Following the passage of Section 601 of the Economy Act, the
General Accounting Office issued a number of decisions which ruled
that the statute did not authorize one agency to call upon another
for the provision of work or services by means of contracts with
private industry.33® The theory was that the Economy Act could not
be used as a vehicle for the delegation by one agency to another of
statutory duties vested in the former.33? In 1942, Congress
amended section 601 to provide:

That the Department of the Army, Navy Department, Treasury
Department, Federal Aviation Administration, and the Federal
Maritime Commission may place orders, as provided herein, for mate-
rials, supplies, equipment, work, or services, of any kind that any

requisitioned Federal Agency may be in a position to supply, or to
render or to obtain by contract.?4® (Emphasis added)

A Senate report34t explained why certain agencies were allowed to
order upon other agencies even though the agencies ordered upon
were to perform the work by letting a contract with industry. The
Senate believed that such authority would be useful:
Where one department already has a contractor working at the de-
sired location and the other department deems it advantageous to

have the same contractor perform work for it at this place under the
same contract.

Where two departments are to perform similar work at the same
location, each has funds available therefor, and it is desired that the
work be performed under a single contract {or]

33752 Comp. Gen. 128, 131(1972), quoting H. REP. No. 1126, 72d Cong., 1st Sess.
15-16 (1932).

3388¢e, e.g., 20 Comp. Gen. 264 (1940); 19 Comp. Gen. 544 (1939); 18 Comp. Gen.
262 (1938).

339 Ms. Comp. Gen. A-70486, Mar. 18, 1936.

34031 U.S.C. § 686(a) (1970).

34152 Comp. Gen. 128, 132 (1972) citing S. REP. No. 840, 77th Cong., 1st Sess.
(1932).
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Where one department desires another, due to its organization or
special knowledge, to perform certain work for it.342

This authority granted in the 1942 amendment is strictly limited to
the agencies or activities enumerated in the statute.343

The authority provided by section 601 for one agency to order
upon another is limited to agencies of the federal government. It
does not allow state agencies, including the national guard, to order
upon a federal activity or to accept orders from such activity.344 Nor
does it authorize an intrabureau or intradepartmental
arrangement.34s

Orders placed pursuant to section 601 were originally to be con-
sidered as obligations upon appropriations in the same manner as
orders or contracts placed with private contractors. 348 However, 31
U.S.C. § 686-1 significantly modified that concept. Section 686-1
limits funds used to finance Economy Act orders to the period of
availability for obligation authorized in the act appropriating the
funds to the ordering activity. Section 686-1 states: ""No funds
withdrawn and credited pursuant to section 686 of . .. [title 31]

s42]qg,
3438uch authority may, of course, be granted by statute independent of 31 U.S.C.

§ 686 (1970).
344Ms. Comp. Gen. B-152420, Feb. 25, 1964,
34538 Comp. Gen. 734 (1959). Such intra-bureau or intra-agency procurements are
authorized by 31 U.S.C. § 628a (1970). This statute was passed specifically to
allow what the Comptroller General has ruled was not authorized by the Economy
Act, section 601. In S. REP. No. 1289, 89th Cong., 2d Sess., 1966 U.S. CoDE
CONG. & AD. NEws 2340, it was stated that 9 628a was designed to
... permit (subject to the limitation applicable to each appropriation concerned) an agency to
use each appropriation available to it during a fiscal year to finance the procurement of mate-
rials and services or other costs for which funds are available in other approprintions of the
agency, provided final adjustment by charge to the appropriation benefited and credited to the
financing appropriation i made on or before the close of each fiscal year.
Inasmuch as the expenditures of all departments and agencies must be made pursuant to law,
appropriations may be used only for the particular purposes specified therein. Legislation has
been enacted authorizing departments or agencies to provide materials and services to each
other on a reimbursable basis where it is in the interest of the Government that this be done
(81 U.S.C. § 888). This authority, however, does not apply to bureaus or offices within the
defiriments or agencies.

Under this legislation, an available appropriation could be used for the original procurement
of materials or services required by several bureaus within a department or agency charging in
the first instance one appropriation and later after the services have been performed or the
product furnished, make an accounting adjustment charging various other appropriations le-
gally obligated for the cost of the services or materials.

This bill will have absolutely no effect on present law [prohibiting transter of funds for purposes
other than those intended by Congress]. Every expenditure must be charged to the correct appro-
priation as enacted. There can be no diversion of funds for other purposes under this legislation. This
legislation is primarily a bookkeeping convenience. It does not authorize the augmentation of
funds. ...

34831 U.S.C. § 686(c) (1970).
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. .., shall be available for any period beyond that provided by the
act appropriating such funds.”247 The effect of this section is that
interagency agreements under 31 U.S.C. § 686 chargeable to fiscal
year appropriations must deobligate funds furnished under those
agreements at the end of the fiscal year of the appropriation avail-
ability to the extent that the performing agency (agency ordered
upon) has not incurred valid obligations by performance of the
work, by contract or otherwise.348

Economy Act orders create some interesting problems in relation
to the Anti-Deficiency Act. That such orders can lead to violations
of R.S. 3679 is unquestionable. Suppose, for instance, such an order
is issued for the performance of work the cost of which exceeds the
funds available to the ordering agency to pay for the work? The
order is an authorization to the performing activity to incur obliga-
tions.34® An authorization to obligate in excess of available funds
violates R.S. 3679.350

An even more interesting example of potential R.S. 3679 viola-
tions connected with orders under the Economy Act grows out of
the requirements of Section 686-1, Title 31. Suppose Fort Blank
needs a large number of training aids to carry out its training mis-
sion. Suppose, further, that training aids are normally procured by
an activity of the Navy Department. Fort Blank issues an order
under section 601 of the Economy Act of August 20, 1977, to the
Navy activity for the required training aids. Operation and Mainte-
nance funds, available for obligation until September 30, 1977, are
obligated on the order. The Navy receives the order, but is unable
to contract for the Army requirement until October 15, 1977. On
that date the Navy signs a contract with a private firm for the
needed supplies.

What funds are legally available for the contact? Certainly not
those originally provided by the Army. Those funds, available only
for fiscal year 1977, must be deobligated at the end of that fiscal
year (September 30, 1977) in accordance with 31 U.S.C.

34731 U.S.C. § 686-1 (1970).

34839 Comp. Gen. 317 (1959); 34 Comp. Gen. 418 (1955); 31 Comp. Gen. 83 (1951);
Ms. Comp. Gen. B-134099, 13 Dec. 1957. DoD Handbook 7220-9-H, supra note
83, at para. 22114.C provides: “Obligations recorded for Economy Act Orders
against annual or multiple-year appropriations shall be decreased as of the point in
time the appropriation is no longer available for obligation to the extent that the
agency ordered upon has not incurred obligations under such orders.”

348S¢¢ attachment to opinion, Procurement Law Division, Office of The Judge Ad-
vocate General, U.S. Army, DAJA-PL 1976/6586, 13 Mar. 1976.

38031 U.S.C. § 665(a) (1970). See also AR 37-21, supra note 40, para. 16a.
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§ 686-1. Thus the Navy executed a contract not supported by an
appropriation available for the fulfillment thereof, a violation of 31
U.S.C. §665(a) and (h) and Army Regulation 37-20, paragraph 16b.
Even more interesting in this hypothetical situation is the question
of who is responsible for the violation— Army or Navy personnel?

VII. DETERMINING RESPONSIBILITY FOR
VIOLATIONS OF
THE ANTI-DEFICIENCY ACT

Revised Statutes 3679 requires each officer who has control of any
appropriation subject to apportionment in the legislative and judi-
cial branches of Government, and the head of each executive
agency, to prescribe by regulation, subject to approval by the Di-
rector of the Office of Management and Budget, a system of admin-
istrative controls that will among other things, enable such officer
or agency head to fix responsibility for the creation of any obligation
or expenditure in excess of an apportionment or reapportion-
ment.351 A task easier set than done.

The Department of Defense (DoD) implementation of R.S. 3679,
DoD Directive 7200.1,352 states:

When any provision of Section 3679, Revised Statutes, or any pro-
visions of this directive have been violated, the head of the organiza-
tional unit under whose jurisdiction the violation has occurred shall

promptly report such violation. . . stating the circumstances and
naming the individual or individuals involved.353

The directive also indicates that, in addition to including the name
and position of the individual or individuals responsible for viola-
tions of R.S. 3679, the report of the violation shall describe
“ .. .the administrative discipline imposed and any further steps
taken with respect to the officer or employee, or an explanation as
to why no disciplinary action is considered necessary.”3%4 Similar
requirements are set out in Army Regulation 37-20.355 Certainly
Congress desires that responsibility for violations be fixed. Mr. Ad-
dabbo, during hearings held by the Department of Defense Sub-
committee of the House of Representatives Committee on Appro-
priations, stated: ""What concerns me . . . is not only the $21 million
[overobligation] and possibly an additional $300 million, $400 mil-

85131 U.S.C. § 665(g) (1970 & Supp. V 1975).
352 DODD 7200.1, supra note 40.

3s31d, XII. A,

as41g, XI1.B.(2) (h).

355 AR 37-20, supra note 40, paras. 17 & 18
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lion, or $700 million, but also that the names [of the responsible
individuals] have not been submitted to the committee in accordance
with the law.”3%8
Essentially, the responsible person or persons,357 within the in-
tent of R.S. 3679, are those whose actions are responsible for the
particular error that directly causes the overobligation or other
violation. In some situations the action and the individual responsi-
ble for the action that results in a violation are relatively easy to
identify. The Department of Defense Accounting Guidance Hand-
book 338 specifies: “The term ‘responsible officer,” as used in DoD
Directive 7200.1, is the officer or employee who has authorized or
created the overobligation or expenditure in question . . .” 358
This approach is consistent with testimony presented to the Sen-
ate during hearings on amendments to the Anti-Deficiency Act in
1950. Referring to what became subsection (g) of R.S. 3679, Fred-
erick Lawton, then Director of the Bureau of the Budget, stated:
At the present time, theoretically, | presume the agency head is
about the only one that you could really hold responsible for exceed-
ing [an] apportionment. The revised section provides for going down
the line to the person who creates the obligation against the fund and

fixes the responsibility on the bureau head or the division head, if he
is the one who creates the obligation. 360

Thus, if a contracting officer executes a contract which, combined
with other outstanding obligations and liabilities, exceeds the fund
subdivision from which payment is to be made, under the above
guidance the contracting officer is the responsible party within the
meaning of R.S. 3679. Or suppose a financial officer commits funds
in excess of the amount available in a particular subdivision. Since a
commitment is an authorization to obligate within the meaning of
R.S. 3679,2%€1 the issuance of a commitment in excess of available
funds is a violation of the statute.?®2 Hence, the issuing officer, the

356 Hearings on Dep’t o Defense Appropriation, 1978, Before the Subcomm. on the
Dep’t f Defense o the Comm. on Appropriations, House of Representatives, 95th
Cong., 1st Sess. 631 (1977) [hereinafter cited as 1978 Hearings].

35TWhenever possible, under the facts of each case, only one party should be
named as responsible for a violation of R.S. 3679. AR 37-20, supra note 40, para.
18g states: “Although other persons may have participated in the transaction
[giving rise to a violation], in usual circumstances a single individual will be found
responsible.”

358DoD Handbook 7220.9-H, supra note 83.

358]d. para. 21104.B.

380 Hearings Before the Senate Appropriations Comm. on H.R. 7786, 81st Cong.,
2d Sess. 10 (1950). H.R. 7786 later became the General Appropriation Act of 1951.
381 AR 37-21, supra note 197, para. 1 4.
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employee who “. . . authorized . . . the overobligation .. .,” is the
party responsible for the violation.

Other instances of violations of R.S. 3679 arise where it is equally
easy to identify the responsible party. Army Regulation 37-20363 in-
dicates that an accounting, clerical, recording or reporting error is
not of itself a violation of R.S. 3679, but if such error leads to a
violation in fact, “[t]Jhe person who made or caused the error, and
thus created the overobligation, will be named in the report [of vio-
lation].”384 That regulation also provides that “(i}f a violation occurs
because of withdrawal of funds in excess of available balances, the
person who authorized or directed the withdrawal of funds will be
held responsible for the violation.”365

When targets are used in accordance with recent Department of
Army policy statements38® and an individual creates an obligation in
excess of a target which is the proximate cause of an overobligation
in a fund subdivision, the party that exceeds the target is responsi-
ble for the overobligation.387 For example, an installation’s allot-
ment for operation and maintenance (0&M) is $100,000. Of the
$100,000, $75,000 has been obligated leaving a balance of $25,000.
The installation contracting officer is given a citation of funds
(target) of $20,000 against the O&M allotment to buy supplies. If
the contracting officer enters a contract for $30,000, not only is the
“target” exceeded, but the O&M allotment, a subdivision of
funds,®88 is overobligated. The latter is a violation of R.S. 367936
and the contracting officer is the individual responsible for that
violation.370

Although the situations discussed above make the task of fixing
responsibility for R.S. 3679 violations appear easy, such violations
many times involve numerous complex transactions and many indi-
viduals. This is particularly true if the amount of the violation is
very large and the actions involved occurred over a long period of
time. In cases such as these, R.S. 3679 still requires that responsi-

38231 U_.S.C.9 665(a) (1970); AR 37-21, supra note 197, para. 14,

383 AR 37-20, supra note 40.

364]d. para. 16e.

385]1d, para. 16i.

366 Message, Office of the Comptroller of the Army, subject: Identification of Ab-
solute Limitations Falling Under the Provisions of Section 3679 of Revised
Statues, as amended (31 U.S.C.665), 7 Oct. 1977. See discussion of the back-
ground of this message, in text above notes 116-19 supra.

36‘1Id.

3885¢e DoD Directive 7200.1, supra note 40, para. IV.D.

369]q, para. IX.

370 Absolute Limitations Message, supra note 124.
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bility for the violation be fixed. Obviously, no individual should be
named unless his actions were a cause in fact of the violation. But if
many individuals are involved, it is necessary to determine which
action of which individual was the proximate cause of the viola-
tion.37* The best approach was summarized in a 1976 memorandum
for the Assistant Secretary of the Army (Financial Management).
[The individual held responsible for an R.S. 3679 violation] must, of

course, be distinguishable from the [other individuals involved] in the

degree of his responsibility. Generally, he will be the highest ranking

official in the decision-making process who had knowledge, either ac-

tual or constructive, of (1)precisely what actions were taken and (2)

the impropriety or at least questionableness of such actions. There

will be officials who had knowledge of either factor. But the person in

the best and perhaps only position to prevent the ultimate error— and

thus the one who must be held accountable —is the highest one who is

aware of both.372

Thus, where multiple individuals are involved, the individual who is
responsible within the meaning of R.S. 3679 for any violation of that
statute must not be too remote from the cause of the violation373
and must be in a position to have prevented the violation from
occurring.

VIIl. MISCELLANEOUS CONSIDERATIONS
A.OTHERLIABILITY

The fact that an individual involved in a violation of Revised Stat-
ute 3679 is not named responsible for the violation does not mean
that other action cannot be taken. For example, if the individual is
military, prosecution under the Uniform Code of Military Justice for
dereliction of duty is possible.37¢ A civilian is subject to administra-
tive sanctions.375

Disbursing officers are particularly vulnerable. Such officers are
personally accountable for any illegal, improper, or inaccurate pay-

3711 (General Counsel, Dep't of the Army, legal opinion, subject: R.S. 3679 Viola-
tions in the PEMA 71 and Prior and OPA 72 Appropriations, Mar. 28, 1976 [here-
inafter cited as PEMA 71 and Prior Violations].

372Memorandum For the Assistant Secretary of the Army (Financial Manage-
ment), subject: ARMCOM R.S. 3679 Investigation, 1976.

313PEMA 71 and Prior Violations, supra note 371.

3714 INIFORM CODE OF MILITARY JUSTICE, art. 92.

3758ee, e.g., CPR 700 (C17) 751.3 and table pertaining to penalties for various
offenses, CPR 700 (C17) 751.A (1973).
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ment.37¢ The liability of such officers arises the moment an im-
proper payment is made.3?7 Further, the officer is not relieved of
pers’onal liability merely because he relied upon an opinion of
another executive officer (e.g., legal counsel) in making the pay-
ment;378 nor will the officer be relieved of liability even if value is
received by the Government, or the officer acted in good faith.37®
Disbursing officers in some executive agencies are not held per-
sonally responsible for illegal or erroneous payments made by them
upon properly certified vouchers. Instead, the certifying officer
bears responsibility for such payments.®8 However, in the Depart-
ments of the Army and Navy, the disbursing officer remains re-
sponsible. 881 Such officers may be relieved from personal liability by
the office of the Comptroller General382 unless an irregular, illegal
or improper payment is made as direct result of a disbursing offi-
cer’s negligence.38 In the latter instance, no relief is available.

B. INVESTIGATION OF POTENTIALR.S. 3679
VIOLATIONS

The commander of the installation or activity where a potential
violation of R.S. 3679 arises is responsible for causing an investiga-
tion to be made of that potential violation.38 No particular form is
specified for the investigation.38 Numerous possibilities exist. An
investigation may be made in accordance with the provisions of
Army Regulation 15-638€ or the Inspector General may be appointed
to conduct the investigation. The choice of method to be used will
depend, of course, upon the facts of each case. For instance, it
would not be necessary or cost effective to appoint a Board of Offi-
cers to investigate a small dollar overobligation.

Whatever method is selected for the conduct of the investigation,
the inquiry should be complete and accurate. The officer (officers)

37¢See Army Reg. No. 37-103, Finance and Accounting for Installations Disburs-
ing Operations, para. 3-157¢ (C68, 15 May 1972) [hereinafter cited as AR 37-1031.
3778ee 54 Comp. Gen. 112, 114 (1974).

378Se¢ 32 Comp. Gen. 332 (1953); 15 Comp. Gen. 962 (1936).

37946 Comp. Gen. 135 (1966); 14 Comp. Gen. 578, 583 (1935).

380S¢e 31 U.S.C. § 82¢ (1970).

38131 U.S.C. § 82e (1970).

3828¢¢ AR 37-103, supra note 376, para. 3-157.

38374,

384 AR 37-20, supra note 40, para. 17a.

38574,

386 Army Reg. No. 15-6, Procedure for Investigating Officers and Boards of Offi-
cers (24 Aug. 1977).
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responsible for the inquiry should become fully acquainted with the
provisions of the Anti-Deficiency Act and implementing regulations.
All of the facts surrounding the violation should be assembled. Most
importantly, any recommendation related to responsibility for the
violation must be fully supported by hard facts produced by the in-
vestigation. Too many investigations fall short in this respect. The
Department of Defense Accounting Guidance Handbook notes this
deficiency, as follows: “Reports of violations [of R.S. 36791 indicate
the need for more careful consideration of facts and circumstances in
fixing responsibility for violations.”387 Failure to fully document
and properly fix responsibility for violations can result in outbursts
of indignation in Congress such as that of Congressman Addabbo
during hearings on certain R.S. 3679 violations.

I remember when . . . [a violation of R.S. 36791. .. happened once

before, one of the top members in the Department of the Army was

made the scapegoat. | am just wondering if you are looking for

another scapegoat to take the responsibility for someone’s failure in

not having properly kept . . . records. If someone is responsible, fine.

I just hope that for the purpose of complying with the law, one name

and one man is not made the scapegoat for this . . .388

C. MITIGATION OF VIOLATIONS OF R.S. 3679

Once a violation of R.S. 3679 occurs, it cannot be cured or elimi-
nated. Many attempts to find a defense or excuse for such violations
have fallen short. An overobligation or overexpenditure is not
avoided by failure to post accounting records, by delay in such
posting or by transferring charges or funds between accounts.38? |f
a violation occurs, the receipt of additional funds or a change in a
limitation in the use of particular funds before the end of an ac-
counting period does not mitigate the violation or eliminate report-
ing requirements.32° Allegations of good faith,3®! honest mistake,392
or misinterpretation of regulation®®® by the responsible individual
will not relieve that party from responsibility for any violation he
may have caused.

This is not to say that the extent and ultimate amount of a viola-
tion of R.S. 3679 cannot be reduced or that efforts to mitigate the

387DoD Handbook 7220.9-H, supra note 83, para. 21004.B.
3887978 Hearings, supra note 356, at 631.

38 AR 37-20, supra note 40, para. 16f.

3907d. at para. 16g.

381 Ms. Comp. Gen. B-129004, Oct. 25, 1956.

398235 Comp. Gen. 356 (1955).

3931d_
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effects of a violation should not be taken. Any effort to mitigate a
violation must be made only after the circumstances of each viola-
tion are carefully considered.3®* For example, if an overobligation
results from a contract, mitigation efforts could include termination
of the contract for convenience3®s or an agreement with the contrac-
tor to accept a no-cost stop work order.3®¢ Whatever the circum-
stances, every effort must be made to reduce or prevent growth of
the amount of the violation.

D. PENALTIES OF VIOLATIONS OF R.S. 3679

Revised Statues 3679 is a criminal statute. Criminal penalties
under the statute include the possibility of a fine of not more than
$5000, imprisonment of not more than two years, or both.397 A vio-
lation is criminal only where an officer or employee of the United
States knowingly or willfully violates the statute.32® However, for
any other violation of R.S. 3679 the statute states: “. . . any officer
or employee of the United States who shall violate subsections (a),
(b), or (h) of this section [3679] shall be subject to appropriate ad-
ministrative discipline, including, when circumstances warrant,
suspension from duty without pay or removal from office.” 392

The Department of Defense (DoD) implementation of this provi-
sion of R.S. 3679 is broader than the statute. DoD Directive 7200.1
provides:

The Secretary of the appropriate military department, or his au-
thorized designee, or the designated official for the Office of the Sec-
retary of Defense, will, upon the basis of such report [of violation of
R.S. 36791 or other data which may be obtained, take appropriate dis-
ciplinary action, including, when circumstances warrant, suspension

from duty without pay, removal from office where anplicable, or ap-
propriate action under the Uniform Code of Military Justice,4°°

38455 Comp. Gen. 768, 772 (1976).

385]d. at 722. A termination for convenience would limit the actual deficiency to
“those costs payable to the contractor under the Termination for Convenience
clause. However, there may be cases in which this approach would be inconsistent
with the best interests of the Government or where more flexible alternatives
exist.”

398]d. at 775.

39731 U.S.C. § 665(1) (1)(1970).

assld'

3991d'

400DoDD 7200.1, supra note 40, para. XII. A.

133



MILITARY LAW REVIEW [VOL. 80
IX. RECOMMENDATIONS AND CONCLUSIONS

The Anti-Deficiency Act is significant legislation that is not well
understood or applied. Too little guidance, too little interpretation
and too little assistance in applying the statute are available from the
Department of Defense or the Department of the Army in the field
at all levels, but particularly at the installation level. Guidance is
erratic and at times inconsistent. To fill this information gap the
Army needs a new, clear and concise implementing regulation in-
corporating the policies enunciated in the October 1977 message
from the Office of the Comptroller of the Army.4®* For instructional
purposes actual violation reports and determinations, cleansed, if
necessary, of names and places, should be distributed periodically to
all subordinate elements of the Army. Indeed, illustrations of actual
violations are an excellent way to educate officials in the proper use
of funds and to prevent similar violations from occurring in the fu-
ture.

Officials at all levels of the Department of Army have a duty to
insure that the system of administrative controls established to
prevent violations of R.S. 3679 works. This can be effectively done
when comptrollers, financial personnel, contracting and purchasing
personnel, and legal counsel work together. It is simply not accept-
able for an attorney when confronted with a question related to ap-
propriations or funding to say, “That is the Comptroller’s function.”
It is unacceptable for a comptroller to assume the role of an attor-
ney and attempt to rule on the legality of questionable obligations or
expenditures. It is unacceptable for a contracting officer to hide be-
hind “just any fund cite” to support a particular purchase. Anti-
Deficiency Act violations are preventable when staff relationships
are used by the various officials involved in the procurement proc-
ess. Common purpose, common vocabulary and common rules
should make it easy to recognize the “legal” problems and act on
that recognition — reporting and correcting along the way.

APPENDIX A
DEFINITIONS

Each of the following definitions is excerpted from one of the fol-
lowing documents:

A. Office of Management and Budget Circular A34, Instructions
on Budget Execution, July 1976,

401 Absolute Limitations Message, supra note 124.
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B. Department of Defense Directive 7200.1, Administrative
Control of Appropriations Within the Department of Defense, Au-
gust 18, 1955, as amended.

C. Army Regulation 37-20, Administrative Control of Appro-
priated Funds, 16 July 1965.

D. Army Regulation 37-21, Establishing and Recording of Com-
mitments and Obligations, 26 May 1977.

1. Administrative limitation. A limitation imposed upon the use of
an appropriation or other fund or subdivision thereof, having the
same effect as a fund subdivision in the control of obligations and
expenditures. (AR 37-20, para 5.)

2. Administrative subdivision of funds. Any subdivision of an ap-
propriation which makes funds available in a specified amount for
the purpose of incurring obligations, or which can be further sub-
divided to make funds available in a specified amount for the pur-
pose of incurring obligations, subject to limitations contained in the
funding documents, statutes, regulations or other applicable direc-
tives. (AR 37-20, para 5.)

3. Allocation. An authorization by a designated official of a compo-
nent of the Department of Defense making funds available within a
prescribed amount to an operating agency for the purpose of making
allotments. (DoDD 7200.1, para IV.)

4. Allotment and Sub-Allotment. An authorization by the head or
other authorized employee of an agency to incur obligations within a
specified amount pursuant to an appropriation or other statutory
provision. (DoDD 7200.1, para IV.)

5. Appropriation. Includes appropriations, funds and authorizations
to create obligations by contract in advance of appropriations or any
other authority making funds available for obligation or expendi-
ture. (DoDD 7200.1, para IV.)

6. Appropriation or fund account. An account established in the
Treasury to record amounts available for obligation and outlay.
Each such account provides the framework for the establishment of
a set of balanced accounts on the books of the agency concerned.
These accounts include not only those to which money is directly
appropriated but also those to which revenues are available for use
without current Congressional appropriation action, such as re-
volving funds and trust funds.
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A one-year account is available for incurring obligations only
during a specified fiscal year.

A multiple-year account is available for incurring obligations for
a definite period in excess of one fiscal year.

A no-year account is available for incurring obligations for an in-
definite period, usually until the objectives have been accomplished.

An unexpired account is one in which authority to incur obliga-
tions has not ceased to be available.

An expired account is one in which authority to incur obligations
has ceased to be available but from which outlays may be made to
pay obligations previously incurred, as well as valid adjustments
thereto. This includes successor accounts established pursuant to 31
U.S.C. 701-708 (“M” accounts). (OMB Cir. A34, § 21.1).

7. Apportionment. A determination by the Director of the Bureau of
the Budget as to the amount of obligations which may be incurred
during a specified period under an appropriation, contract authori-
zation, other statutory authorizations, or a combination thereof,
pursuant to Section 3679 of the Revised Statutes as amended (31
U.S.C. 665). An apportionment may relate either to all obligations
to be incurred during the specified period within an appropriation
account or to obligations to be incurred for an activity, function,
project, object or combination thereof. (DoDD 7200.1, para IV.)

8. Commitment. Administrative reservation of funds, based upon
fum procurement directives, orders, requisitions, or requests which
authorize the creation of an obligation without further recourse to
the official responsible for administrative control of funds. The term
refers also to the authorization action. (AR 37-21, para 13.)

9. Expenditure. The charges incurred for goods and services re-
ceived and other assets acquired, whether or not payment has been
made and whether or not invoices have been received. (DoDD
7200.1, para IV.)

10. Fiscal year. The period beginning October 1 and ending Sep-
tember 30 of the following calendar year. The fiscal year is desig-
nated by the calendar year in which it ends, e.g., fiscal year 1977 is
the year beginning October 1, 1976, and ending September 30, 1977,
(OMB Cir. A34,821.1)

11. Funds. Accounting units established for segregating revenues
and assets in accordance with law and for assuring that revenues
and other assets are applied only to financial transactions for which
they are appropriated or otherwise authorized. Funds are of differ-
ent types and designed for different purposes:
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Federal. Funds collected and used by the Federal Government for
the general purposes of the Government. There are four types of
Federal fund accounts:

General. The fund credited with all receipts that are not ear-
marked by law and charged with payments out of appropriations of
(‘anymoney in the Treasury not otherwise appropriated” and out of
general borrowings.

Special. A fund credited with receipts of the Government that
are earmarked for a specific purpose. Generally, if the purpose of
the fund isto carry out a cycle of business-type operations, it will be
classified instead as a “public enterprise fund.”

Public enterprise. A revolving fund credited with collections,
primarily from outside of the Government, that are earmarked to
finance a continuing cycle of business-type operations.

Intragovernmental. Federal funds that facilitate financing of
transactions within and between Federal agencies. “In-
tragovernmental funds’’ are of two types.

Intragovernmental revolving. A revolving fund credited with
collections, primarily from other agencies and accounts, that are
earmarked by law to carry out a continuing cycle of in-
tragovernmental business-type operations.

Management (including consolidated working funds). A fund
in which there are merged monies derived from two or more appro-
priations, in order to carry out a common purpose or project, but
not involving a cycle of operations. “Management funds” include
consolidated working funds, which are set up pursuant to law to
receive advance payments from other agencies or bureaus for
agreed-upon undertakings, primarily for the benefit of the paying
account. (OMB Cir. A34,§21.1))

12. Invalid withdrawal. A withdrawal of funds in excess of the un-
allotted or unobligated balance, less amounts for outstanding con-
tingent liabilities, e.g. price redetermination and quality variances.
(This does not preclude the allotter from revising a program or di-
recting the allottee to reduce obligations or contingencies so as to
make funds available for withdrawal in consonance with the reduced
requirements of the revised program.) (AR 37-20, para 5.)

13. Obligations incurred. Amounts of orders placed, contracts
awarded, services received, and similar transactions during a given
period that will require payments during the same or a future
period. Such amounts will include outlays for which obligations had
not been previously recorded and will reflect adjustments for differ-
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ences between obligations previously recorded and actual outlays to
liquidate those obligations. See Section 22 for a more detailed ex-
planation of the concept of obligations and Section 25 for its applica-
tion to specific types of transactions. (OMB Cir. A34,§21.1.)

14. Open allotment. An allotment made by the head of an operating
agency for a specific project and in a specific amount, the account
number of which is published for charge without specific limitations
as to amounts, by any officer or employee authorized to charge such
account. (DoDD 7200.1, para 1V.)

APPENDIX B
ANTI-DEFICIENCY ACT
Section 3679, Revised Statutes
TITLE 31, UNITED STATES CODE

§ 665. APPROPRIATIONS

Expenditures or contract obligations in
excess of funds prohibited

(a) No officer or employee of the United States shall make or au-
thorize an expenditure from or create or authorize an obligation
under any appropriation or fund in excess of the amount available
therein; nor shall any such officer or employee involve the Govern-
ment in any contract or other obligation, for the payment of money
for any purpose, in advance of appropriations made for such pur-
pose, unless such contract or obligation is authorized by law.

Voluntary service forbidden

(b) No officer or employee of the United States shall accept vol-
untary service for the United States or employ personal service in
excess of that authorized by law, except in cases of emergency in-
volving the safety of human life or the protection of property.

Apportionment of appropriations; reserves;
distribution; review

(e) (1) Except as otherwise provided in this section, all appro-
priations or funds available for obligation for a definite period of
time shall be so apportioned as to prevent obligation or expenditure
thereof in a manner which would indicate a necessity for deficiency
or supplemental appropriations for such period; and all appropria-
tions of funds not limited to a definite period of time, and all au-
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thorizations to create obligations by contract in advance of appro-
priations, shall be so apportioned as to achieve the most effective
and economical use thereof. As used hereafter in this section, the
term “appropriation” means appropriations, funds, and authoriza-
tions to create obligations by contract in advance of appropriations.

(2) In apportioning any appropriation, reserves may be estab-
lished solely to provide for contingencies, or to effect savings when-
ever savings are made possible by or through changes in require-
ments or greater efficiency of operations. Whenever it is deter-
mined by an officer designated in subsection (d) of this section to
make apportionments and reapportionments that any amount so re-
served will not be required to carry out the full objectives and scope
of the appropriation concerned he shall recommend the rescission of
such amount in the manner provided in the Budget and Accounting
Act, 1921, for estimates of appropriations. Except as specifically
provided by particular appropriations Acts or other laws, no re-
serve shall be established other than as authorized by this subsec-
tion. Reserves established pursuant to this subsection shall be re-
ported to the Congress in accordance with the Impoundment Con-
trol Act of 1974.

(3) Any appropriation subject to apportionment shall be distrib-
uted by months, calendar quarters, operating seasons, or other time
periods, or by activities, functions, projects, or objects, or by a
combination thereof, as may be deemed appropriate by the officers
designated in subsection (d) of this section to make apportionments
and reapportionments. Except as otherwise specified by the officer
making the apportionment, amounts so apportioned shall remain
available for obligation, in accordance with the term of the appro-
priation, on a cumulative basis unless reapportioned.

(4) Apportionments shall be reviewed at lecst four times each
year by the officers designated in subsection (d) of this section to
make apportionments and reapportionments, and such reapportion-
ments made or such reserves established, modified, or released as
may be necessary to further the effective use of the appropriation
concerned, in accordance with the purposes stated in paragraph (1)
of this subsection.

Officers controlling apportionment or reapportionment

(d) (1) Any appropriation available to the legislative branch, the
judiciary, the United States International Trade Commission, or the
District of Columbia, which is required to be apportioned under
subsection (c) of this section, shall be apportioned or reapportioned
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in writing by the officer having administrative control of such ap-
propriation. Each such appropriation shall be apportioned not later
than thirty days before the beginning of the fiscal year for which the
appropriation is available, or not more than thirty days after ap-
proval of the Act by which the appropriation is made available,
whichever is later.

(2) Any appropriation available to an agency, which is required
to be apportioned under subsection (c) of this section, shall be ap-
portioned or reapportioned in writing by the Director of the Office
of Management and Budget. The head of each agency to which any
such appropriation is available shall submit to the Office of Man-
agement and Budget information, in such form and manner and at
such time or times as the Director may prescribe, as may be re-
quired for the apportionment of such appropriation. Such informa-
tion shall be submitted not later than forty days before the begin-
ning of any fiscal year for which the appropriation is available, or
not more than fifteen days after approval of the Act by which such
appropriation is made available, whichever is later. The director of
the Office of Management and Budget shall apportion each such ap-
propriation and shall notify the agency concerned of his action not
later than twenty days before the beginning of the fiscal year for
which the appropriation is available, or not more than thirty days
after the approval of the Act by which such appropriation is made
available, whichever is later. When used in this section, the term
“agency” means any executive department, agency, commission, au-
thority, administration, board, or other independent establishment
in the executive branch of the Government, including any corpora-
tion wholly or partly owned by the United States which is an in-
strumentality of the United States. Nothing in this subsection shall
be so construed as to interfere with the initiation, operation, and
edministration of agricultural price support programs and no funds
(other than funds for administrative expenses) available for price
support, surplus removal, and available under section 612(c) of Title
7, with respect to agricultural commaodities shall be subject to ap-
portionment pursuant to this section. The provisions of this section
shall not apply to any corporation which obtains funds for making
loans, other than paid in capital funds, without legal liability on the
part of the United States.

Apportionment necessitating deficiency or
supplemental estimates

(e) (1) No apportionment or reapportionment, or request there-
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fore by the head of an agency, which in the judgment of the officer
making or the agency head requesting such apportionment or reap-
portionment, would indicate a necessity for a deficiency or supple-
mental estimate shall be made except upon a determination by such
officer or agency head, as the case may be, that such action is re-
quired because of (A) any law enacted subsequent to the transmis-
sion to the Congress of the estimates for an appropriation which
require expenditures beyond administrative control; or (B)
emergencies involving the safety of human life, the protection of
property, or the immediate welfare of individuals in cases where an
appropriation has been made to enable the United States to make
payment of, or contributions toward, sums which are required to be
paid to individuals either in specific amounts fixed by law or in ac-
cordance with formulae prescribed by law.

(2) In each case of an apportionment or a reapportionment
which, in the judgment of the officer making such apportionment or
reapportionment, would indicate a necessity for a deficiency or sup-
plemental estimate, such officer shall immediately submit a detailed
report of the facts of the case to the Congress. In transmitting any
deficiency or supplemental estimates required on account of any
such apportionment or reapportionment, reference shall be made to
such report.

Exemption of trust funds and working funds
expenditures from apportionment

(f) (1) The officers designated in subsection (d) of this section to
make apportionments and reapportionments may exempt from ap-
portionments trust funds and working funds expenditures from
which have' no significant effect on the financial operations of the
Government, working capital and revolving funds established for in-
tragovernmental operations, receipts from industrial and power op-
erations available under law and any appropriation made specifically
for—

(D)interest on, or retirement of, the public debt;

(2) payment of claims, judgments, refunds, and draw-backs;

(3) any item determined by the President to be of a confiden-
tial nature;

(4) payment under private relief Acts or other laws requiv ag
payments to designated payees in the total amount of such appro-
priation;
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(5) grants to the States under subchapters I, 1V, or X of
chapter 7 of Title 42, or under any other public assistance subchap-
ter in such chapter.

(2) The provisions of subsection (¢) of this section shall not
apply to appropriations to the Senate or House of Representatives
or to any Member, committee, Office (including the office of the
Capitol), officer, or employee thereof.

Administrative division of apportionment; simplification
of system for subdividing funds

(g) Any appropriation which is apportioned or reapportioned pur-
suant to this section may be divided and subdivided adminis-
tratevely within the limits of such apportionments or reapportion-
ments. The officer having administrative control of any such appro-
priation available to the legislative branch, the judiciary, the United
States International Trade Commission, or the District of Columbia,
and the head of each agency, subject to the approval of the Director
of the Office of Management and Budget, shall prescribe, by regula-
tion, a system of administrative control (not inconsistent with any
accounting procedures prescribed by or pursuant to law) which shall
be designed to (A) restrict obligations or expenditures against such
appropriation to the amount of apportionments or reapportionments
made for each such appropriation, and (B) enable such officer or
agency head to fix responsibility for the creation of any obligation or
the making of any expenditure in excess of an apportionment or
reapportionment. In order to have a simplified system for the ad-
ministrative subdivision of appropriations or funds, each agency
shall work toward the objective of financing each operating unit, at
the highest practical level, from not more than one administrative
subdivision for each appropriation or fund affecting such unit.

Expenditures in excess of apportionment
prohibited; penalties

(h) No officer or employee of the United States shall authorize or
create any obligation or make any expenditure (A) in excess of an
apportionment or reapportionment, or (B) in excess of the amount
permitted by regulations prescribed pursuant to subsection (g) of
this section.

Administrative discipline; report on violations

(i) (1) In addition to any penalty or liability under other law, any
officer or employee of the United States who shall violate subsec-

142



19781 ANTI-DEFICIENCY ACT

tions (a), (b), or (h) of this section shall be subjected to appropriate
administrative discipline, including, when circumstances warrant,
suspension from duty without pay or removal from office; or any
officer or employee of the United States who shall knowingly and
willfully violate subsections (a), (b) or (h) of this section shall, upon
conviction, be fined not more than $5,000 or imprisoned for not more
than two years, or both.

(2) In the case of a violation of subsection (a), (b), or (h) of this
section by an officer or employee of an agency, or of the District of
Columbia, the head of the agency concerned or the Commissioners
of the District of Columbia, shall immediately report to the Presi-
dent, through the Director of the Office of Management and Budget,
and to the Congress all pertinent facts together with a statement of
the action taken thereon.
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APPENDIX C
THE BASIC PROVISIONS OF R.S. 3679--31U.S.C. § €65a

PRIMARY PURPOSE: TO PREVENT OVEROBLIGATION OR OVEREXPENDITURE
OF PUBLIC FUNDS

31 U.S.C.§ 665a
NO OFFICER. OR EMPLOYEE
OF UNITED STATES

SHALL MAKE OR AUTHORIZE SHALL INVOIVE THE GOVERNMENT
AN OBLIGATION UNDER ANY IN ANY CONTRACT OR OTHER
APPROPRIATION OR FUND IN OBLIGATION FOR THE PAYMENT
EXCESS OF THE AMOUNT OF MONEY FOR ANY PURPOSE.

IN ADVANCE OF APPROPRIATIONS
MADE FOR SUCH PURPOSE, UNLESS
SUCH CONTRACT OR OBLIGATION
IS AUTHORIZED BY LAW

AVAILABLE THERFIN

31 U.S.C. | 665(g)
HEAD OF AGENCY SHALL PRESCRIBE REGULATIONS
NOT INCONSISTENT WITH STATUTE THAT ESTABLISH
A SYSTEM OF ADMINISTRATIVE CONTROLS TO

[ |
) (8)

RESTRICT OBLIGATIONS OR EXPENDI FIX RESPONSIBILITY FOR THF
TURES AGAINST EACH APPROPRIATION CREATION OF ANY OBLIGATION OF
TO THE AMOUNT OF APPORTIONMENTS EXPENDITURE IN EXCESS OF

OR REAPPORTIONMENTS MADE FOR APPORTIONMENT OR REAPPORTION-

EACH APPROPRIATION MENTS
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AR 37-20 PRESCRIBED PURSUANT TO
SUBSECTION (g)

B L e LT T L Para. l6a ---

A VIOLATION OF R.S.

3679 OCCURS WHEN

ANY ACTION RESULTS IN

AN OVERDISTRIBUTION, OVER-
OBLIGATIOH , OVEREXPENDITURE
OF FUNDS IN ANY APPROPRIATION
OF SUBDIVISION

31 U.S.C.

T

EXCEEDS ANY STPTUTORY OR
ADMINISTRATIVE LIMITATION
PROPERLY IMPOSED UPON THE
PARTICULAR TRANSACTION

§ 665(h)

NO OFFICER OR EMPLOYEE OF THE UNITED STATES SHALL
MAKE OR AUTHORIZE ANY OBLIGATION OR EXPENDITURE

|
6y

IN EXCESS OF AN APPORTIONMENT
OX REAPPORTIONMENT

—
(8)

IN EXCESS OF THE AMOUNT
PERMITTED BY REGUIATIONS
PRESCRIBED PURSUANT TO
SUBSECTION (g)

PENALTIES FOR VIOLATION
31 U.S.C. § 665(i)(1)

|
CRIMINAL
I

MUST BE KNOWING AND WILI.FUL
VIOLATION OF § (a) 7TBY or (h)

FINF _NOT MORE THAN $5,000 OR
IMPRISONMENT NO MORE THAN TWO
YEARS OR BOTH

|
ALL OTHER VIO],IATIONS

APPROPRIATE ADMINISTRATIVE

DISCIPLINE INCLUDING REMOVAL
IN APPROPRIATE CASES
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AN ANALYSIS OF ASPR SECTION XV
BY COSTPRINCIPLE *

Captain (P) Glenn E. Monroe **

The principles governing allowability of contract costs
are set forth in Section XV of the Armed Services Pro-
curement Regulation. Captain Monroe reviews thirty-
four of the cost principles and relevant case law to dis-
cover what rules of interpretation are likely to befollowed
by the Armed Services Board of Contract Appeals and the
Court of Claims in considering contractor cost reim-
bursement claims.

The article opens with a brief review of basic account-
ing concepts necessary to an understanding of cost al-
lowability ingovernment contracting. Thereafter Captain
Monroe breaks the cost principles down into three groups.

Thefirst group, general operational expenses, is sub-
divided into on-going business expenses, employee costs,
and costs of materials. The second group includes expen-
ditures directed at securing and at performing a govern-
ment contract. The third and last is a miscellaneous
category consisting of interest expense and other finan-
cial costs, and professional and consultant service costs.

Captain Monroe notes that court and board decisions
tend to be noticeably conservative, or favorable to the
government, as to some cost principles, and distinctly
liberal, orfavorable to contractors, as to other principles.
I nafew of the liberal decisions the plain language of the

*This article is based upon a seminar paper submitted by the author in partial
fulfillment of the requirements for the degree of Master of Laws (LL.M.) at the
School of Law of the University of Virginia, Charlottesville, Virginia. The opin-
ions and conclusions presented in this article are those of the author and do not
necessarily represent the views of The Judge Advocate General’s School or any
other governmental agency.

**JAGC, U.S. Army. Instructor, Contract Law Division, The Judge Advocate
General’s School, Charlottesville, Virginia. B.A., 1965, Muskingum College;
1965-67, La Sorbonne, and 1968-69, Alliance Francaise, Paris, France; J.D., 1974,
Ohio State University School of Law; LL.M. candidate, 1978, University of
Virginia School of Law. Member of the Bars of Ohio, the United States Court of
Military Appeals, the United States Tax Court, the United States Court of
Claims, and the United States Supreme Court. Captain Monroe has previously
published articles on procurement law in THE ARMY LAWYER, Feb. 1977, at 4;
id. July 1977, at 1; id.,Mar. 1978, at 35; and id.,July 1978 at 7.
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cost principles involved has apparently been disregarded
by the decisionmakers.

The author concludes that the Awned Services Board of
Contract Appeals probably is sympathetic toward con-
tractor claims based upon ordinary on-going business
expenses. The opposite is likely to be truefor claims
based upon contractor expenditures to secure a govern-
ment contract, and also to confer personal benefits di-
rectly on contractor employees. Captain Monroe recom-
mends that the board and the Court of Claims strive to
articulate more clearly the policy coizsiderations under-
lying their decisions.

I. INTRODUCTION

Notwithstanding the obvious importance imparted by its title,
Contract Cost Principles and Procedures, Section XV of the Armed
Services Procurement Regulation [hereinafter cited as ASPR Sec-
tion XV] has been accorded infrequent scholarly attention.t And the

1The Armed Services Procurement Regulation [hereinafter cited as ASPR] is
being replaced by the Defense Acquisition Regulation [DAR]. The designation
“ASPR” will be used in this article instead of the new designation “DAR.” This is
consistent with guidance provided in a memorandum from Dale W. Church.
Deputy Under Secretary of Defense for Research and Engineering (Acquisitions
Policy). to various addressees, subject: DoDD 5000.35, Defense Acquisition Regula-
tory System, 8 March 1978, which reads as follows:

Effective immediately the designation of the Armed Services Procurement Regulation
(ASPR) is changed to the Defense Acquisition Regulation (DAR). The first issue of the DAR is
planned for late 1978.

Pending the initial publication of the DAR all policies and procedures contained in the
current issue of ASPR and in related Defense Procurement Circulars (DPC) remain applicable
to the DAR. References to policies and procedures in ASPR sill be identified as DAR, DAR
(ASPR) or ASPR. Each of these references mag be used in conjunction with the appropriate
paragraph identification in the current ASPR until the DAR is published. Consistent with the
use of the new designation DAR, the DPC will be designated the Defense Acquisition Circular
(DAC).

Action is under wag to establish the Defense Acquisition Regulatory Council (DARC) to
replace the ASPR Committee. The ASPR Committee sill continue to operate until the DARC
isin full operation.

{1978) FED. CONT. REP. (BNA) A-18.

ASPR has in the past been issued by the Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logistics), formerly the Assistant Secretary of
Defense (Installations and Logistics), pursuant to authority delegated by the
Secretary of Defense under 10 U.S.C. 2202 (1976) and other provisions of Title 10,
United States Code. The currently effective edition of ASPR, soon to be replaced
by DAR, is the edition of 1July 1976. This has been updated from time to time by
Defense Procurement Circulars. The ASPR is found in Title 32 of the Code of
Federal Regulations, Subtitle A, Chapter 1.

The new DAR will be issued under authority of Dep’t of Defense Directive No,
5000.35. Defense Acquisition Regulatory System, para. D.2 (8 Mar. 1978).
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principles outlined in the Section, although generally understanda-
ble, are not arranged in a manner conducive to easy assimilation.
The goal of this article is to respond to both problems by reviewing,
according to expenditure classification, contract appeals board and,
in a few instances, Court of Claims decisions in the area.

In addition to structuring the ASPR Section XV information in a
more readable form, the study demonstrates varying approaches to
interpretation of ASPR § 15~205 cost principle language according
to expenditure category. From these observations it will be possible
to develop general guidelines for predicting board and Court of
Claims reaction to the requirements under the ASPR cost princi-
ples. Indeed, the category into which an expenditure falls may
prove to be a more reliable indicator of administrative board and
judicial determination than the actual wording of the applicable cost
provision!

This failure to adhere strictly to the generally clear wording of
the ASPR § 15-205 provisions is an obvious source of difficulty for
anyone endeavoring to discover the current development of the law.
By segregating the ASPR Section XV cost principles according to
cost category and outlining the probable rationale underlying the
treatment afforded cases involving these categories, the task of ac-
curately predicting the outcome of cost principle litigation will be’
simplified. The approach, therefore, is to first divide the ASPR
§ 156-205 cost provisions into major groups. These groups are sub-
divided; the subdivisions are further broken down and considered
by examining each cost principle (e.g., advertising costs) placed
within the category. The cost principle examination consists of an
explanation of the requirements imposed by the regulation followed
by a consideration of the more important, as well as representative,
decisions in which the principle is discussed.

Before examining the § 15-205 individual principles, however, it
is necessary to review some basic cost accounting concepts. This
preliminary task can best be accomplished by considering some of
the general concepts found in Part 2 of ASPR Section XV. Included
in this section of the article are a review of accounting terms,* a
note on the application of cost principles, and a discussion of the

2The author has previously published a short article setting forth some of the
most basic terminology of contract costs in government contracts. Discussed are
the Concepts of allowability and allocability of costs; direct and indirect costa;
costs incurred or yet to be incurred; and price analysis versus cost analysis. Men-
tion is also made of the Truth in Negotiations Act, 10 U.S.C. § 2306(f) (1970), and
its relationship with the ASPR Section XV cost principles. Monroe, Government
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fundamental prerequisites to cost recovery in government con-
tracting.

After this foundation is constructed, the ASPR § 15-205 princi-
ples are examined according to this classification scheme: general
operational expenses (subdivided as follows: on-going business ex-
penses, employee costs, and costs of material); expenditures di-
rected at securing or performing a government contract (subdivided
as follows: costs directed at securing a government contract and
costs directly related to performance of a specific government con-
tract); and costs related to several categories (subdivided as follows:
interest and other financial costs and professional and consultant
service costs). The last classification serves as a vehicle to explore
the validity of a rule developed after consideration of other cost
principles. A summary of the significant points developed in this
article is presented in the conclusion.

11. BASIC ASPR COST ALLOWABILITY
CONCEPTS

ASPR § 15-000, “Scope of Section,” introduces the cost allowa-
bility material: “This Section contains general cost principles and
procedures for the pricing of contracts and contract modifications
whenever cost analysis is performed (see 3-807.2), and for the de-
termination, negotiation or allowance of costs when such action is
required by a contract clause.”

The § 3-807.23 reference concerns the review of cost or pricing

Contract Costs - An Introduction, THE ARMY LAWYER, Feb. 1977, at 4 [hereinaf-
ter cited as Monroe, Introduction]. Far discussion of proposed changes to the re-
quirements of the Truth in Negotiations Act for price and cost data and analysis,
see Monroe, Federal Acquisition Art and Truth in Negotiations, THE ARMY
LAWYER, July 1978, at 7.
3ASPR § 3-807.2(c) states,
(¢) Cost Analysis.
(1) Cost analysis is the review and evaluation of a contractor’s cost or pricing data (see
3407.3) and of the judgmental factors applied in projecting from the data to the estimated
costs, in order to form an opinion on the degree to which the contractor’sproposed costs repre-
sent what performance of the contract should cost. assuming reasonable economy and effi-
ciency. It includes the appropriate Verification of cost data, the evaluation of specific elements
of costs (see 16-206), and the projection of these data to determine the effect on prices of such
factors as:
(1) the necessity for certain coats,
(ii) the reasonableness of amounts estimated for the necessary costs,
(iii) allowances for contingencies,
(iv) the basis used for allocation of overhead costs, and
(v) the appropriateness of allocations of particular overhead costs to the proposed con-
tract.
(2) Cost analysis shall also include appropriate verification that the contractor’scost sub-
missions are in accordance with the Section XV Contract Cost Principles and Procedures.
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data submitted pursuant to the Truth in Negotiations Act.* And, as
suggested in the foregoing quotation, the cost principles have appli-

(3)Among the evaluations that should be made where the necessary data are available, are
comparisons of a contractor’s or offeror’scurrent estimated costs with:
(i) actual costs previously incurred by the contractor or offeror;
(ii) his last prior cost estimate for the same or similar item or a series of prior estimates;
(iii) current cost estimates from other possible sources; and
(iv) prior estimates or historical costs of other contractors manufacturing the same or
similar items.

(4) Forecasting future trends in costs from historical cost experience is of primary impor-
tance, but care must be taken to assure that the effect of past inefficient or unzconomical
practices are not projected into the future. An adequate cost analysis must include an evalua-
tion of trends, and their effect on future costs. In cases involving production of recently de-
veloped, complex equipment, even in periods of relative price stability. trend analysis of basic
labor and materials costs should be undertaken.

Para. (c)(2) is of course the point of connection between cost analysis and the
cost principles. The concept of cost analysis can better be understood if it is com-
pared with price analysis.

The objective of a contracting officer is to negotiate fair and reasonable prices. (Recall that
the price is the final amount paid by the government and it includes elements of cost and
profit.) The concept that pervades this area is that cost analysis will not be used if a fair and
reasonable price will result from adequate price competition, or catalog or market prices.

ASPR 53-807.2 (1July 1976) distinguishes and describes, in some detail, price analysis and
cost analysis. Price analysis involves consideration only of a “prospective price without evalua-
tion of the separate cost elements and proposed profit of the , . . supplier whose price is being
evaluated.” All’that is examined is the total price figure. The examination consists, primarily,
of comparing the proposed price to other price data (e.g., other price proposals, published
catalog or market prices, and estimates of cost independently developed by personnel within
the purchasing activity).

On the other hand, cost analysis involves a much more detailed review of submitted cost data
and the contractor’s projections of total price based on such data. In addition to the require-
ment io examine the necessity and reasonableness of costs and overhead rates, cost analysie
must “also include appropriate verification that the contractor’&cost submissions are in ac-
cordance with the Section XV Contract Cost Principles and Procedures.”

Monroe Introduction, supra note 2, at 9.

In very general terms, the Truth in Negotiations Act requires contractors and subcontrac-
tors to submit cost and pricing data before the award of any negotiated prime contract (or
subcontract if the Act applies at each tier above the subcontractor) where the price of such
contract (or subcontract) is expected to exceed $100,000. Cost or pricing data also is required
before the pricing of any contract modification (or subcontract modification if the Act applies at
each tier above the subcontractor) where the sum of the adjustments is expected to exceed
$190,000.

The above requirements do not apply “where the price negotiated is based on adequate price
competition, established catalog or market prices of commercial items sold in substantial quan-
tities to the general public, prices set by law or regulation or in exceptional cases where the
head of an agency determines that the requirements ... may be waived ...” 10 U.S.C. 5
2806(f) (1970).

Monroe, Introduction, supra note 2, at 9.
The act reads as follows:

A prime contractor or any subcontractor shall be required to submit cost or pricing data
under the circumstances listed below, and shall be required to certify that, to the best of his
knowledge and belief, the cost or pricing data he submitted was accurate, complete and
current—

(1) Prior to the award of any negotiated prime contract under this title where the price is
expected to exceed $100,000;

(2) Prior to the pricing of any contract change or modification for which the price adjust-
ment is expected to exceed $100,000, or such lesser amount as may be prescribed by the head
of the agency;
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cation to all cost reimbursement contracts,® price redetermination
and incentive price revision contracts,® government convenience
termination actions,” and pricing changes and other contract modifi-

(3) Prior to the award of a subcontract at any tier, where the prime contractor and each
higher tier subcontractor have been required to furnish such certificate, if the price of such
subcontract is expected to exceed $100,000; or

(4) Prior to the pricing of any contract change or modification to a subcontract covered by
(8) abave. for which the price adjustment is expected to exceed $100,000 or such lesser
amount as may be prescribed by the head of the agency.

Any prime contract or change or modification thereto under which such certificate is re-
quired shall contain a provision that the price to the Government, including profit or fee, shall
be adjusted to exclude any significant sums by which it may be determined by the head of the
agency that such price was increased because the contractor or any subcontractor required to
furnish such a certificate. furnished cost or pricing data which, as of a date agreed upon be-
tween the parties (which date shall be as close to the date of agreement on the negotiated price
as is practicable), was inaccurate, incomplete, or noncurrent: Provided. That the requirements
of this subsection need not be applied to contracts or subcontracts where the price negotiated
is based on adequate price competition, established catalog or market prices of commercial
items sold in substantial quantities to the general public, prices set by law or regulation or. in
exceptional cases where the head of the agency determines that the requirements of this sub-
section may be waived and states in writing his reasons for such determination.

For the purpose of evalustirg the accuracy, completeness, and currency of cost or pricing
data required to be submitted by this subsection, any authorized representative of the head of
the agency who is an employee of the United States Government shall have the right, until the
expiration of three years after final nayment under the contract or subcontract, to examine all
books, records. documents, and other data of the contractor or subcontractor related to the
negotiation, pricing. or performance of the contract or subcontract.

10 U.S.C. § 2306(f) (1970).

5 A fulsome description of cost reimbursement type contracts is provided at ASPR
3-405. The major subtypes are the cost contract, ASPR 3-405.2; the cost-sharing
contract, ASPR 8-405.3; the cost-plus-incentive-fee contract, ASPR 3-405.4; the
cost-plus-award-fee (CPAF) contract, ASPR 3-405.5; and the cost-plus-fixed-fee
contract, ASPR 3—405.6.

8The price redetermination contracts, ASPR 3-404.5 and 3-404.6; the incentive
price revision contracts, ASPR 3-404.4; and related types covered by ASPR 3404
are variations of the firm fixed price contract. They all start with a fixed price,
but this price can be modified upward or downward upon the occurence of contrac-
tually defined contingencies.

7The various methods which may be used to settle contracts terminated for con-
venience, and which by implication will require use of the cost principles, are
listed at ASPR 8-204:

Methods of Settlement. Settlement of terminated cost-reimbursement type contracts and of
fixed-price type contracts terminated for convenience may be effected by (i) negotiated agree-
ment, (ii) determination by the TCO. i) in the case of cost-reimbursement type contracts.
costingout under vouchers using Standard Form 1034, or (iv) a combination of these methods.
Every effort shall be made to reach a fair and prompt settlement with the contractor. The
negotiated agreement is the most expeditious and most satisfactory method of settling termi-
nation claims and shall be used whenever feasible. Settlement by determination shall be used
only when a termination claim cannot be settled by agreement.

The requirement for use of the cost principles is made explicit at ASPR 8-214:

Cost Principles. The cost principles and procedures set forth in the applicable Part of Section
XV shall, subject to the general policies set forth in 8-801, (i) be used in claiming, negotiating,
or determining costs relevant to termination settlements under fixed price and cost reim-
bursement type contracts with other than educational institutions; and (ii) be s guide for the
negotiation of settlements under fixed price or cost reimbursement type contracts for experi-
mental, developmental or research work with educational institutions (but see 15-103(iii)).
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cations.® Such broad coverage demonstrates the frequency of appli-
cation and, therefore, the significance of the cost principles section.

Because the ASPR Section XV material is so important, careful
consideration of its specific requirements is clearly warranted.
ASPR § 15-201.1, Composition of Total Cost, informs that “{t]he
total cost of a contract is the sum of the allowable direct and indi-
rect costs allocable to the contract, incurred or to be incurred, less
any allocable credits’” (emphasis supplied).® The question now cen-
ters on the meaning of “allowable.”

ASPR § 15-201.2, Factors Affecting Allowability of Costs, lists
several tests, all of which must be considered. They are: “rea-
sonableness, allocability, standards promulgated by the Cost Ac-
counting Standards Board, if applicable, otherwise, generally ac-
cepted accounting principles and practices appropriate to the par-
ticular circumstances, and any limitations or exclusions set forth in
this Part2. ..” (most notably, the § 15-205 cost principle).1°

Various standard ASPR contract clauses also make ASPR Section XV appli-
cable to termination settlements. These provisions are: para. (f) of the clause at
ASPR § 7-103.21(b), used in firm fixed price supply contracts; para. (f) also of the
clause at ASPR § 7-203.10, used in cost-reimbursement type supply contracts;
para. (d) of the clause at ASPR § 7-302.10(b), for fixed price research and de-
velopment contracts; para. (f) of the cluase at ASPR § 7-602.29(a) for construction
and architect-engineer contracts; para. (f) of the clause at ASPR § 7-702.22, for
facilities contracts; and para. (f) of the clause at ASPR § 7-901.4, for time and
material and labor hour contracts.
8The contract clause at ASPR § 7-103.26 reads as follows:

PRICING OF ADJUSTMENTS (1970 JUL)

When costs are a factor in any determination of a contract price adjustment pursuant to the
“Changes” clause or any other provision of this contract, such costs shall be in accordance with
Section XV of the Armed Servicee Procurement Regulation as in effect on the date of this
contract.

9The entire text of ASPR § 15-201.1is:

Composition of Total Coat. The total cost of a contract is the sum of the allowable direct and
indirect costs allocable to the contract, incurred or to be incurred, less any allocable credits. In
ascertaining what contitutes costs, any generally accepted method of determining or estimat-
ing costs that is equitable under the circumstances may be usec, including standard costs prop-
erly adjusted for applicable variances.

10The complete text of ASPR 8 15-201.2s:

Factor8 Affecting Allowability of Costa. Factors to be considered in determining the allowa-
bility of individual items of cost include (i) reasonableness, {ii) allocability, (iii) standards
promulgated by the Cost Accounting Standards Board, if applicable, otherwise, generally ac-
cepted accounting principles and practices appropriate to the particular circumstances, and (iv)
any limitations or exclusions set forth in this Part 2, or otherwise included in the contract asto
types or amounts of cost items. (But see 15-201.2(b)(4).) When a contractor has disclosed his
accounting practices in accordance with Cost Accounting Standards Board Rules, Regulations,
and Standards and any such practices are inconsistent with any of the provisions of this Part 2,
costs resulting from such inconbistent practices shall not be allowed in excess of the amount
that would have resulted from the use of practices consistent with this Part 2.
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Before examining these criteria it is important to note the re-

quirement of ASPR § 15-204(b):
Costs shall be allowed to the extent that they are reasonable (see

15-201.3), allocable (see 15-201.4), and determined to be allowable in

view of the other factors set forth in 15-201.2 and 15-205. These

criteria apply to all of the selected items of cost which follow [ASPR

§ 16-205, Cost Principles], notwithstanding that particular guidance

is provided in connection with certain specific items for emphasis or

clarity. (emphasis supplied)
Thus, it should be abundantly clear that cost allowability depends
upon satisfaction of all the enumerated tests. As fundamental as
this requirement is, it is often curiously overlooked in board deci-
sions concerning cost allowability issues.

However, the Armed Services Board of Contract Appeals
(ASBCA) has recognized this mandate in several decisions. For
example, it was determined in General Dynamics Corporationi?
that if an expenditure were prohibited under a cost principle (ASPR
§ 15-205), questions of allocability and reasonableness are not even
relevant.12 Furthermore, if not in accordance with the contractor’s
consistent accounting practices, costs are not necessarily allowable,
even if in harmony with the ASPR § 15-205 cost principles.1® Even
prior approval of a contractor’s accounting system does not guaran-
tee reimbursement.* Therefore, notwithstanding the apparent fi-
nality and conclusiveness of the language in the ASPR § 15-205cost
pronouncements, it is essential to keep in mind that the contractor
must also meet the other ASPR § 15-201.2 criteria. What require-
ments, then, are imposed by these other criteria?

ASPR § 15-201.3, definition of reasonableness, informs that a
“cost is reasonable if, in its nature or amount, it does not exceed
that which would be incurred by an ordinarily prudent person in the
conduct of competitive business.” 15

11 General Dynamics Corp., ASBCA Nos. 12814 and 12890, 68-2 B.C.A. para.
7297.
128¢e also Lockheed Aircraft Co., ASBCA No. 11424, 66-2 B.C.A. para. 5948.
13Federal Electric Corp., ASBCA No. 11324, 67-2 B.C.A. para. 6416.
14 Chrysler Corp., ASBCA No. 14385, 71-1 B.C.A. para. 8779.
15The portion of ASPR § 15-201.3 of most interest in this context is para. (a),
which reads as follows:
General. A cost is reasonable if, in its nature or amount, it does not exceed that which would

be incurred by an ordinarily prudent person in the conduct of competitive business. The ques-

tion of the reasonableness of specific costs must be scrutinized with particular care in connec-

tion with firms or separate divisions thereof which may not be subject to effective competitive

restraints. What is reasonable depends upon a variety of considerations and circumstances
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Court and board determinations rarely deny cost recovery pur-
suant to this limitation. The decisions rendered in Bruce Construc-
tion Corporation 18 and General Dynamics Corporation 17 teach that
the reasonableness of an expenditure should not be measured
against any universal (objective) standard; rather, the contractor’s
actions under the particular circumstances must be considered, and
if reasonable, the expenses incurred pursuant thereto are to be so
classified. Moreover, it has been held that the incurrence of a cost
by a contractor establishes a presumption of reasonableness.!8

Although government success is unusual when contesting rea-
sonableness, in Optimum Designs, Inc.,'® it was decided that ex-
penses resulting from “unnecessary management” were not reason-
able. More indicative of disputes concerning reasonableness, how-
ever, is the determination in Cyro-Sonics, Inc.,20 that an attorney’s
fee of $100 per hour, under circumstances where particular exper-
tise was required, was not unreasonable.

In summary, then, the general run of cases indicates that in the
absence of truly outlandish business behavior on the part of a con-
tractor, it is safe to assume that his actions will meet the rea-
sonableness requirement.

The second general test is that the cost be allocable to the gov-
ernment contract. ASPR § 15-201.4 provides this definition:

A cost is allocable if it is assignable or chargeable to one or more
cost objectives . . . in accordance with the relative benefits received

or other equitable relationship. Subject to the foregoing, a cost is al-
locable to a Government contract if it: (i) is incurred specifically for

involving both the nature and amount of the cost in question. In determining the reasonable-
ness of a given cost, consideration shall be given to—

(1) whether the cost is of a type generally recognized as ordinary and necessary for the con-

duct of the contractor’s business or the performance of the contract;

(ii) the restraints or requirements imposed by such factors as generally accepted sound busi-

ness practices, arm’s length bargaining, Federal and State laws and regulations, and con-

tract terms and specifications;

(iii) the action that a prudent business man would take in the circumstances, considering his

responsibilities to the owners of the business, his employees, his customers, the Government

and the public at large; and

(iv) significant deviations from the established practices of the contractor which may unjus-

tifiably increase the contract costs.
The remainder of ASPR § 15-201.3 sets forth rules for application of a formula for
testing cost reasonableness, the “contractor weighted average share in cost risk,”
or CWAS,
16 Bruce Construction Corvo. v. United States. 324 F.2d 516 (Ct. Cl. 1963).
“General Dynamics Corp: (Corvair Division); ASBCA Nos. 8759, 9264, 9265, and
9266, 66-1 B.C.A. para. 5368.
18Bruce Construction Corp. v. United States, 324 F.2d 516 (Ct. Cl. 1963).
1 ASBCA No. 15441, 73-2 B.C.A. para. 10,072.
20 ASBCA No. 13219, 70-1 B.C.A. para 8313.

155



MILITARY LAW REVIEW [VOL. 0

the contract; (ii) benefits both the contract and other work, or both
Government work and other work, and can be distributed to them in
reasonable proportion to the benefits received; or (iii) is necessary to
the overall operation of the business, although a direct relationship to
any particular cost objective cannot be shown.

As the definition is in the disjunctive, only one of the criteria need
be satisfied. Indeed, disputes in this area usually do not involve the
question whether an expenditure is allocable, but rather the issue of

allocability category (i.e., how is it allocable). If direct (clause (i)??),
the entire amount of the cost is recoverable; if indirect (para. (ii)),22

21 Direct cost is defined at ASPR § 156-109(f) as follows:

Direct Cosf. Any cost which is identified specifically with a particular final cost objective.
Direct costs are not limited to items which are incorporated in the end product as material or
labor. Costs identified specifically with a contract are direct costs of that contract. All costs

identified specifically with other final cost objectives of the contractor are direct costs of those
cost objectives.

The concept is further explained at ASPR § 15-202(a) as follows:

A direct cost is any cost which can be identified specifically with a particular final cost objec-
tive. (See 15-109(f).) No final cost objective shall have allocated to it as a direct cost any cost,
if other costs incurred for the same purpose. in like circumstances. have been included in any
indirect cost pool to be allocated to that or any other final cost objective. Costs identified
specifically with the contract are direct costs of the contract and are to be charged directly
thereto. Costs identified specifically with other final cost objectives of the contractor are di-

rect costs of those cost objectives and are not to be charged to the contract directly or
indirectly

The major types of direct cost are material and labor, and these may be
explained as follows:

Direct Materials. Although the term is simple in concept. its application is more difficult. In
this group are included such components as sheet steel and subassemblies. Other direct
materials may not so readily come to mind. These include such items as adhesives. bolts and
SCrews. . ..

Direct Labor. The second major element in the cost of a manufactured product is the cost of
direct labor. Again there is a traceability problem; but, that labor which is related to and
specifically traceable to the product (e.g., the labor of machine opreators or assemblers) would
be considered direct labor and accounted for accordingly. Conversely, dock workers who han-
dle various types of materials, including the material for a government contract. janitors and
plant guards would be considered indirect labor because of either the difficulty or impractica-
bility of tracing these cost items to a specific contract or project.

Monroe, Introduction, supra note 2, at 7.

22Indirect cost is defined thusly at ASPR § 15-109(i):
Indirect Coat. Any cost not directly identified with a single final cost objective, but identified
with two or more final coat objectives or with at least one intermediate cost objective.

The concept expands with the addition of a related concept defined at ASPR
§ 15-109():

Indirect Coat Pools. Grouping8 of incurred costs identified with two or more cost objectives
but not identified specifically with any final coat objective.

Finally, the following explanation is given at ASPR § 15-203(a):

An indirect cost (see 16-109(i} ) is one which, because of its incurrence for common or joint
Objectives, is not readily subject to treatment as a direct cost. Any direct cost of minor dollar
amount may be treated as an indirect cost for reasons of practicality under the circumstances
set forth in 15-202(b). After direct costs have been determined and charged directly to the
contract or other work as appropriate, indirect costs are those remaining to be allocated to the
several cost objectives. No final cost objective shall have allocated to it as an indirect cost any
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cost, if other costs incurred for the same purpose, in like circumstances, have been included as
a direct cost of that or any other final cost objective.

Indirect costs and their relationship to direct costs may be explained as follows:

{Dlirect costs are those related exclusively to a particular project, and they include the
contractor’s costs for materials used and labor employed on that project. Indirect costs are
those which pertain to more than one project. These costs include general and administrative
expenses, material overhead and manufacturing overhead. In general, a pro rata share of a
contractor’s indirect costs are to be assigned to each cost objective in which the contractor is
involved. Direct and indirect costs may overlap in the costing of some projects. For example, if
a contractor is devoting the entire resources of one of his plants to the performance of a gov-
ernment project, all the costs of that plant may be considered direct costs, including costs
which would normally be indirect.

Monroe, Introduction, supra note 2, at 6.

Factory Overhead. This is the “all other” category of the cost of a manufactured product.
Lumped into this denomination are all factory costs other than direct materials and direct
labor. Perhaps a more accurate description of this cost element would be indirect manufactur-
ing costs. Synonymous terms include manufacturing overhead, manufacturing expenses or fac-
tory burden.

The principles that pervade any discussion of overhead are those of accumulation and alloca-
tion. ASPR 5 15-203(b) (1 July 1976) states that such “costs shall be accumulated by logical
cost groupings with due consideration of the reasons for incurring the costs. Each grouping
should be determined so as to permit distribution of the grouping on the basis of the benefits
accruing to the several cost objectives.” For government contract purposes four groupings of
indirect costs generally are used: (1) material overhead (2) engineering overhead (3) manufac-
turing overhead and (4) general and administrative expenses.

Having accumulated the indirect costs into various groups, the next consideration is that of
allocating these costs to specific cost objectives, that is, spreading indirect costs around the
plant in a logical fashion so that each cost objective bears its proportionate share of these
costs. This allocation must be done in accordance with generally accepted accounting principles
or the Cost Accounting Standards (CAS).

This allocation process requires the selection of a distribution base commnion to all cost objec-
tives to which the cost grouping (e.g., material overhead) is to be allocated. The goal isto have
the cost objectives, {e.g., a government contract) carry only its fair share of the overhead.
With these broad generalizations noted, it is easier to conceptualize this .accumulation and
allocation process by understanding how overhead often is computed.

First, the contractor selects a cost base for allocation of his overhead. Alternatives include
direct cost of material and cost of sales. There is a presumption that the contractor’s method of
allocation and his selection of the base are reasonable. Disputes relating to the base used re-
quire the government to overcome this presumption of reasonableness and prove that the con-
tractor‘s method is unreasonable. Second, the overhead rate is normally presented as a per-
centage which can be expressed as follows:

Total Material Overhead Expense
= Overhead Rate

Total Direct Materials Cost

Material Overhead. This refers to the total overhead expense grouped within this indirect
cost category that the company incurs during an accounting period. Material overhead nor-
mally includes the costs related to the acquisition, transportation (incoming), receiving, in-
spection, handling and storage of material.

Direct Material. This refers to the direct cost of material in terms of total dollars for an
accounting period.

Using illustrative figures—

Material Overhead $1,437,397.00
= 5.0%

Direct Material $28,446,900.00

The overhead rate of 8% would then be applied to the direct costs claimed to be incurred by the
contractor, the result being the cost to the government. If the contract had direct material
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or necessary to overall business operation (general and administra-
tive expenses) (clause (iii)),22 only an appropriate portion of the ex-
pense can be recovered. Thus, if a contractor proposes to charge, as
direct expenses, certain costs which normally are treated as over-

head, he must demonstrate by a preponderance of the evidence that

cost of §18,000,000., the 5% material overhead rate would be applied to these direct costs. The
total cost for material to the government is represented by the following:

Direct Material Cost $18,000,000.
Material Overhead +  900,000.
$18,900,000.

This is known as “burdening the cost.” The treatment would be the same for figuring the over-
head rates for manufacturing overhead and engineering overhead. However, General and Ad-
ministrative Expenses (G&A) are computed somewhat differently and will be treated inde-
pendently.

General and Administrative Expenses are most easily defined as all indirect costs necessary
for the conduct of business. Such costs generally include salaries and expenses of officers and
executives, salaries and expenses of clerical help, the cost of staff services such as legal. ac-
counting and public relations and other miscellaneous expenses related to the overall business.
The continuing problem is the determination of the G&A overhead rate, i.e., how these costs
are to be allocated to a cost objective. The primary distinction between G&A and other over-
head accounts is the base used for allocation. For engineering overhead one might use direct
engineering labor; for manufacturing overhead one might use direct manufacturing labor; and,
for material overhead. as discussed, one might use direct material costs. However, since G&A
costs are spread throughout the entire plant, the base for computing the G&A rate is the total
manufacturing costs of the plant. This includes direct as well as overhead expenses.

Total GIA
=GAA Rate
Total Manufacturing Costs
$6,148,431.
— =8.66%
$70,993,247.

Having identified this rate. it is applied, or allocated. to each contract in proportion to the
total manufacturing costs charged to each contract. If the total manufacturing costs for the
product production is $25,000,000, the G 1A expense allocated to the contract would be &66%
of $26,000,000, or $2,165,000, The contractor’s total cost is $25,000,000 plus $2,165,200.

Monroe, Introduction, supra note 2, at 7-8.
There is yet another way of looking at direct and indirect costs. depending upon
the facts of a firm’s cost experience:

Variable and Fixed Costs. Within the total costs incurred in the production of any item are
changes that relate to fluctuations in the activity of a chosen cost objective. As the rate of
production of goods changes, a cost that changes corresponding to that rate is referred to as a
variable cost. An example of such costs is the cost of material used to produce the item. There
is generally a direct correlation between the cost of materials and the ups and downs of a
production line. Conversely. certain costs are fixed and remain unchanged despite wide fluctu-
ations in the activity of a certain cost objective. Examples of such fixed costs are depreciation.
interest and rent.

To further illustrate that there are few certainties in the world of contract costs, another
related term should be mentioned — semivariable costs. Depending on the activity and the type
of production line, such costs as electricity or water may or may not increase as the production
line increases in volume.

Monroe, Introduction, supra note 2, at 7.

23 Expenses necessary to overall business operation, or general and administrative
expenses, are a grouping of indirect costs. See ASPR § 15-203(b), infra note 45,
and ASPR § 15-203(c).

158



19781 ANALYSIS OF ASPR SECTION XV

such action was based on sound business judgment.24 If successful,
the contractor is required by ASPR § 15-202(a)25 to exclude costs of
a similar nature (but not directly allocable to the government con-
tract) from any indirect cost pool or overhead account for which the
government bears financial accountability.

Not infrequently, though, litigation in this area is focused on
whether there was “benefit” to the government. The contractor
usually does not have too much difficulty with this question. For
example, in Riblet Tramway Co.,28 it was held that legal fees in-
curred in the defense of a claim which, if successful, would have
been an allowable cost, were recoverable because the government
received a benefit. There is no requirement that the benefit to the
government be susceptible of precise mathematical measurement.2?

Notwithstanding the foregoing, there have been several instances
in which an expenditure has been considered unallowable due to
nonallocability, Contractors have experienced difficulty primarily as
aresult of performance as “mere volunteers,”” or by running afoul of
the terms of a specific ASPR § 15-205 cost principle. If, for exam-
ple, a contractor incurs a cost for which there was no underlying
legal obligation and which was not necessary to the overall opera-
tion of the business, recovery from the government for such
generosity should not obtain. There should be no obligation to re-
fund expenditures incurred on a purely voluntary basis because this
would permit a contractor to usurp the responsibility of the con-
tracting officer with respect to the appropriate expenditure of gov-
ernment funds. However, other than violating this “mere volun-
teer” rule, a contractor need not be too concerned about the alloca-
bility tests unless there is conflict with a specific ASPR § 15-205
cost principle.

The third test established under ASPR § 15-201.228 (and made a
prerequisite to cost recovery under ASPR §& 15-204(b)?®) is com-
pliance with “standards promulgated by the Cost Accounting

24 Planetronics, Inc., ASBCA Nos. 7202 and 7535, 1962 B.C.A. para. 3356.

25 Note 21, supra.

26 ASBCA No. 11164, 66-1 B.C.A. para. 5488.

27 General Dynamics/Astronautics, ASBCA No. 6899, 1962 B.C.A. para. 3391.
28 Note 10, supra.

29 ASPR § 15-204(b) states:

Costs shall be allowed to the extent that they are reasonable (see 15-201.3), allocable (see
15-201.4), and determined to be allowable in view of the other factors set forth in 15-201.2 and
15-205. These criteria apply to all of the selected items of cost which follow, notwithstanding
that particular guidance is provided in connection with certain specific items for emphasis or
clarity.
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Standards Board, if applicable, otherwise generally accepted ac-
counting principles and practices appropriate to the particular cir-
cumstances. . ..” (emphasis supplied)

This Cost Accounting Standards Board, created as an agent of
Congress by amendment to the Defense Production Act of 1950,3° is
composed of five members and is chaired by the Comptroller Gen-
eral.3* The board was accorded the authority to “promulgate cost
accounting standards designed to achieve uniformity and consis-
tency in the cost-accounting principles followed by defense contrac-
tors and subcontractors under federal contracts.” 32

It is important to note that these standards (CAS) pertain to al-
locability, not allowability. That is, CAS has no direct bearing on
the allowability of particular expenditures; it establishes basic ac-
counting principles with which government contractors must com-
ply, if (and only if) statutorily applicable. Defense contractors are
to use CAS in estimating, accumulating, and reporting costs.

30Pub. L. No. 81-744, 64 Stat. 798, codified at 50 App. U.S.C. 2061, 2062, 2071 to
2073, 2091 to 2094, 2151 to 2163, and 2164 to 2168. By Act of July 1, 1968, Pub. L.
90-370, § 3, 82 Stat. 279, codified at 50 App. U.S.C. § 2167 (1970), the Comp-
troller General of the United States was directed to “undertake a study to deter-
mine the feasibility of applying uniform cost accounting standards to be used in all
negotiated prime contract and subcontract defense procurements of $100,000 or
more.”

This study led to the creation of the Cost Accounting Standards Board in 1970.
Act of Aug. 15, 1970, Pub. L. 91-379, § 103, 84 Stat. 706, codified at 50 App.
U.S.C. § 2168 (1970).

3 The membership of the Board is prescribed as follows:

There is established, as an agent of the Congress, a Cost-Accounting Standards Board which
shall be independent of the executive departments and shall consist of the Comptroller General
of the United States who shall serve as Chairman of the Board and four members to be ap-
pointed by the Comptroller General. Of the members appointed to the Board, two, of whom one
shall be particularly knowledgeable about the cost accounting problems of small business, shall
be from the accounting profession, one shall be representative of industry, and one shall be
from a department or agency of the Federal Government who shall be appointed with the con-
sent of the head of the department or agency concerned.

50 App. U.S.C. §2168(a) (1970).
32The relevant paragraph states in full:

The Board shall from time to time promulgate cost-accounting standards designed to achieve
uniformity and consistency in the cost-accounting principles followed by defense contractors
and subcontractors under Federal contracts. Such promulgated standards shall be used by all
relevant Federal agencies and by defense contractors and subcontractors in estimating, ac-
cumulating, and reporting costs in connection with the pricing, administration and settlement
of all negotiated prime contract and subcontract national defense procurements with the
United States in excess of $100,000 other than contracts or subcontracts where the price
negotiated is based on (1) established catalog or market prices of commerical items sold in
substantial quantities to the general public, or (2) prices set by law or regulation. In promul-
gating such standards the Board shall take into account the probable costs of implementation
compared to the probable benefits.

50 App. U.S.C. § 2168(g) (1970).
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ASPR 9 3-1204(a) informs that two clauses3? requiring com-
pliance with CAS must be included in every negotiated contract
over $100,000 unless “the price is based on established catalog or
market prices of commercial items sold in substantial quantities to
the general public or is set by law or regulation.”34 The Cost Ac-
counting Standards Board has granted some exceptions to this re-
quirement, the most important of which is the establishment of a

33 ASPR § 7-104.83(a) and (b). The first of the two clauses, Cost Accounting
Standards (1975 FEB), requires contractors to submit disclosure statements set-
ting forth their cost accounting practices. as required by CAS regulations. Con-
tractors must agree to follow consistently the cost accounting practices thus dis-
closed, and to comply with all cost accounting standards in effect on the date of
contract award or final agreement on price. The clause contains additional provi-
sions concerning changes either to the contract price or cost allowances, or to cost
accounting practices themselves. General provisions concerning subcontractors
are also included.

Substantially the same clause appears at Defense Procurement Circular [DPC3
No. 76-2, at 5 (31 Aug. 1976), as part of ASPR Appendix O, and at 4 C.F.R.
§ 331.50 (1977). The DPC and C.F.R. clause lacks one minor provision concerning
procedures for submission of disclosure statements by subcontractors which ap-
pears as Note (1)to para. (d) of the ASPR clause.

The second ASPR clause, ASPR 7-104.83(b), Administration of Cost Account-
ing Standards (1977 Oct), contains instructions for contractors seeking approval
for changes in their cost accounting practices, This clause also contains provisions
affecting subcontractors.

34 ASPR § 3-1204(a)(i). The entire text of ASPR 3-1204.1(a) is:
(a) The clauses in 7-104.83 shall be inserted in all negotiated contracts exceeding $100,000,

except the following:

(i) when the price is based on establighed catalog or market prices of commercial items sold
in substantial quantities to the general public, or is set by law or regulation. Catalog or
market price exemption is determined to exist even though the award is made on the basis of
adequate competition. It is the offeror’sresponsibility to request and to provide justification
for a catalog or market price exemption. In providing such justification, the offeror shall (A)
indicate in his proposal, and in any changes in his offered price, that the proposed price is
based on an established catalog or market price of a commercial item sold in substantial
quantities to the general public, rather than derived from the stimulus of competition which
may be present in the particular procurement; and (B) complete and submit a DD Form 633.7
or otherwise furnish the necessary information in accordance with 3-807. 3(j). However, the
procuring activity must make a determination whether or not the exemption applies in each
case;
(ii) contracts awarded pursuant to Small Business Restricted Advertising (see 1-706.5(b)
and 1-706.7(¢) );
(iii) eontracts awarded pursuant to Partial Small Business Set-Aside (see 1-706.6);
(iv) contracts awarded pursuant to the authority of Section 8(s) of the Small Business Act
(156 U.S.C.837(s) see 1-705.5) );
(v) contracts awarded pursuant to the Labor Surplus Area Set-Aside Procedure (1-804);
(vi) Contracts for which the Cost Accounting Standards Board has approved a waiver or
exemption pursuant to paragraph 331.300f Appendix O; or
(vii) contracts which are executed and performed in their entirety outside the United States,
its territories and possessions.

This provision was amended by Item III of DPC No. 76-10 (26 Sept. 1977).
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$500,000 threshold in many instances.3% The standards are accumu-
lated in Appendix O of ASPR 3¢ while supplemental guidance com-

33 ASPR § 3-1204.1(b), which reads as follows:

Consistent with (vi) above, the Cost Accounting Standards Board has provided for the
exemption of contracts of $500.000 or less under certain circumstances. Paragraph 331.30(b)(8)
of Appendix O prescribes the circumstances under which such an exemption is applicable. In
order to effectively administer the requirements of that paragraph, the solicitation notice in
7-2003.67(b) shall be inserted in all solicitations requiring the inclusion of the solicitation
notice in 7-2003.67(a).

Para. 33.30(b)(8) of ASPR Appendix O states:

(8) Any contract or subcontract of $500,000 or less. unless it is awarded to a contractor who,
on the date of such award, (i) has already received a contract or subcontract in excess of
$600,000 and (ii) has not received notification of final acceptance of all items of work to be
delivered on that contract or subcontract and on all other contracts or subcontracts awarded
after January 1, 1975, which were subject to the Cost Accounting Standards clause. For the
purposes of this paragraph (b){8), an intra-corporate transfer shall be considered to be a sub-
contract. Notwithstanding this exemption, any contractor entitled to an exemption under this
paragraph (b)(8) may elect to comply with the Cost Accounting Standards clause. The contrac-
tor may elect to comply in connection with the receipt of its first contract or subrontract
awarded after January 1, 1975. which but for this paragraph (b)8) would be subject to the
clause. A contractor who does not elect to comply with the clause in connection with the receipt
of the first contract or subcontract, may thereafter make such an election only if it receives a
contract or subcontract of the type described, at a time when it has no other contract or sub-
contract of that type on which notification of final acceptance of all items or work to be deliv-
ered has not bren received.
DPC No. 76-2, supra note 32, at 3; 4 C.F.R. § 33.30(b)(8).
38The complete text of ASPR Appendix O is contained in DPC No. 76-2, supra
note 32, amending the 1July 1976 edition of ASPR. The appendix duplicates the
text of subchapters C, E, and G, chapter III of the Code of Federal Regulations
1977).
( Par)ts 331 and 332 of Appendix O set forth definitions, general provisions con-
cerning contract coverage, and the text of various solicitation notices and contract
clauses.

Part 351 contains instructions for preparation and filing of contractor disclosure
statements, and provides illustrations-of the statement forms.

The heart of ASPR Appendix O is subchapter G, Part 400, which contains the
text of the fifteen cost accounting standards issued thus far by the CAS Board.
The text of the standards is preceded by a definitions section. The standards are
numbered 401 through 415. The standards are as follows:

CAS 401, Cost accounting standard — consistency in estimating, accumulating
and reporting costs;

CAS 402, Cost accounting standard — consistency in allocating costs incurred for
the same purpose;

CAS 403, Allocation of home office expenses to segments;

CAS 404, Capitalization of tangible assets;

CAS 405, Accounting for unallowable costs;

CAS 406, Cost accounting standard — Cost Accounting Period;

CAS 407, Use of standard costs for direct material and direct labor;

CAS 408, Accounting for costs of compensated personal absence;

CAS 409, Cost accounting standard-depreciation of tangible capital assets;

CAS 410, Allocation of business unit general and administrative expenses to
final cost objectives;

CAS 411, Cost accounting standard — accounting for acquisition costs of
material;
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ments are provided periodically in Defense Procurement
Circulars.2?

If CAS is not applicable, then “generally accepted accounting
principles and practices”3® are to serve as the guideline by which
the contractor’s accounting system is to be measured. The distinc-
tion is critical: CAS sets forth comparatively precise rules which
impose a substantial burden on government contractors,3® whereas
the generally accepted principles and practices afford considerable
accounting leeway.

The final ASPR § 15-201.2 factor consists of “any limitations or
exclusions set forth in this Part 2,” the most important of which are
the ASPR § 15-205 “cost principles” limitations. In this ASPR sec-
tion, entitled “Selected Costs,” there appears a discussion of fifty
cost pronouncements. It is on this aspect of cost allowability that
the primary focus of the article is directed.

CAS 412, Cost accounting standard for composition and measurement of pension
cost;

CAS 413, Cost accounting standard for adjustment and allocation of pension
cost;

CAS 414, Cost accounting standard — cost of money as an element of the cost of
facilities capital;

CAS 415, Accounting for the cost of deferred compensation.

Note that CAS 413 was originally published on 9 Oct. 1975 under the title “Ad-
justment for Historical Depreciation Costs for Inflation.” It was withdrawn by the
CAS Board in the following year on the grounds that it duplicated part of the
coverage of CAS 414. See DPC No. 76-2, supra note 32, at 150. The current CAS
413 was issued on 20 July 1977, 42 Fed. Reg. 37, 196 (1977).

A new standard has been proposed, CAS 416, Accounting for Insurance Costs,
42 Fed. Reg. 54,296 (1977). Comments are being collected from readers of the
Federal Register.
37Three Defense Procurement Circulars issued since DPC No. 76-2 directly affect
the text of ASPR Appendix O. These are: DPC No. 76-7, Item XXXII (29 Apr.
1977), which provides new interpretive material for CAS 401; DPC No. 76-8 (15
June 1977), which provides some revisions to the provisions of Part 331; and DPC
No. 76-9, Items XVII and XXVII (30 Aug. 1977). Item XVII revises CAS 410,
and Item XXVII, CAS 412.

DPC No. 76-11, Item | (30 Sept. 1977) does not directly change the text of
Appendix O. It contains fifteen “guidance papers” developed by the DoD Cost
Accounting Standards Working Group to provide instructions concerning the ap-
plication of specific standards or all of them generally to various types of problems
or situations.

Other Defense Procurement Circulars contain revisions to ASPR clauses and
provisions implementing the standards.

38 ASPR 9 15-201.2, the complete text of which is set forth at note 10, supra.
39For example, the disclosure statements, set forth at 4 C.F.R. § 351.140 (1977)
and DPC No. 76-2 at 19 for most contractors, and at4 C.F.R. § 351.145 (1977) and
DPC No. 76-2 at 55, fill many pages. Completion of one of these statements is
merely the beginning of a contractor’s compliance with the standards.
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Before the principal task can be undertaken, though, it will be
helpful to review a few basic accounting concepts. For example, the
ASPR cost principles often make reference to “cost objectives.” Al-
though this term has been accorded a variety of rather complex
definitions,4® it is most clearly explained as the particular work
project, entity or contract to which costs are assigned.

The term “direct cost” also has a particular ASPR connotation
which builds upon the cost objective concept. ASPR § 15-109(f) de-
scribes it as “[alny cost which is identified specifically with a final
cost objective.”41 Such costs, except those of a “minor dollar
amount,” 42 are to be assigned to only one cost objective.43 Thus, if a
cost is susceptible of specific identification with one project or con-
tract, it must be assigned only thereto.

In contrast to the foregoing, ASPR § 15-109(f) defines indirect
costs as those “not directly identified with a single final cost objec-
tive, but identified with two or more final cost objectives.”44 In-
cluded in this category are expenditures which benefit overall plant
operations or more than one cost objective. For government con-
tract purposes four groupings of indirect costing generally are used:
material overhead, engineering overhead, manufacturing overhead,

49 At ASPR 15-109(e), the expression is defined as ** [a] function, organizational
subdivision, contract, or other work unit for which cost data are desired and for
which provision is made to accumulate and measure the cost of processes, prod-
ucts, jobs, capitalized projects, etc.” Also of interevt is the definition at ASPR
§ 15~109(h), “Final Cost Objective—A cost objective which has allocated to it
both direct and indirect costs, and, in the contractor’s accumulation system, is one
of the final accumulation points.”
41 Note 21, supra.
42 ASPR § 15-202(b), which states:
Any direct cost of minor dollar amount may be treated as an indirect cost for reasons of
practicality where the accounting treatment for such cost is consistently applied to all final
cost objectives, provided that such treatment produces results which are substantially the
same as the results which would have been obtained if such costs had been treated as a direct
cost.
48 ASPR § 15-202(a), the text of which is set forth at note 21, supra.
44 Note 22, supra.
45 Monroe, Government Contract Costs— An Introduction, supra note 2, at 6.
Related insight is provided by ASPR § 15-203(b), which states:
Indirect costs shall be accumulated by logical cost groupings with due consideration of the
reasons for incuring the costs. Each grouping should be determined so as to permit distribution
of the grouping on the basis of the benefits accruing to the several cost objectives. Commonly,
manufacturing overhead. selling expenses, and general administrative expenses are separately
grouped. Similarly, the particular case may require subdivision of these groupings, e.g..
building occupancy costs might be separable from those of personnel administration within the
manufacturing overhead group. The number and composition of the groupings should be gov-
erned by practical considerations and should be such as not to complicate unduly the ailocation
where substantially the same results are achieved through less precise methods.
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and general and administrative expenses.4® ASPR § 15-203(a) per-
mits direct costs of minor dollar amount to be treated as indirect
costs, if the results are equitable.4é

In government cost reimbursement contracting, the distinction
between a direct and indirect cost is most important. The govern-
ment contract bears the full impact of allowable direct costs
whereas only a pro rata share of a contractor’s indirect costs is to
be assigned each of the several cost objectives to which it has appli-
cation. Just what portion of the total indirect expense a government
contract should bear is often the subject of dispute.4” These dis-
putes are frequently intensified by the absence of precise formulas
by which to calculate indirect cost rates.

This lack of precision is characteristic of the allowability princi-
ples examined to this point (i.e., reasonableness;4® allocability; 42
standards promulgated by the Cost Accounting Standards Board;5°
and generally accepted accounting principles and practices.5! It is
perhaps because of this deficiency that court and board decisions
usually do not seize upon these more general strictures in resolving
disputes brought before them.

The ASPR § 15-205 principles, in contrast, offer a degree of
specificity and apparent (but misleading) finality that invites judi-
cial attention. The attention and adherence accorded by courts is
not uniform throughout the ASPR § 15-205 principles, however. Al-
though the clarity and uncompromising directness of the language
may be identical among various cost articles, there exists a pat-
terned variation in treatment, according to cost category. Not only
is there a difference between the treatment of expenses directed at
a particular government contract versus those involving the general

46 Note 22, supra. See also ASPR § 15-202(b), note 42, supra, which includes a
similar provision.

47If the contractor and the government are unable to agree in such a case, they
can, and often do, make use of the ASPR 1-314 procedures for disputes and ap-
peals, made available through the contract disputes clauses at ASPR § 7-103.12.
Moreover, in para. (b) of the contract clause at ASPR § 7-104.83(a),*Cost Ac-
counting Standards (1975 FEB), it is stated:

If the parties fail to agree whether the Contractor or a subcontractor has complied with an
applicable Cost Accounting Standard rule, or regulation of the Cost Accounting Standards
Board and as to any cost adjustment demanded by the United States, such failure to agree shall
be a dispute concerning a question of fact within the meaning of the disputes clause of this
contract.

DPC No. 76-2 at 7; 4 C.F.R. 331.50 (1977).

“Supra note 15.

49ASPR § 15-201.4, quoted in text above notes 20 and 21, supra.

50See generally ASPR Appendix O,DPC No. 76-2, at 95, 4 C.F.R.400 (1977).
51 ASPR § 15-201.2, supra note 10.
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operation of a business, but also between subdivisions of these
major categories.

For analysis, the ASPR § 15-205 cost principles can be divided
into two major categories: general operational expenses, and ex-
penditures directed at securing or performing a government con-
tract. As earlier explained, these major categories are further sub-
divided and considered through an analysis of the cost principles
grouped thereunder. It should be noted that not all the § 15-205
cost principles will be examined; in fact, only 34 of the articles are
considered. Those not discussed involve expense provisions that
would add little to the development of this article, usually because
there have been no or very few decisions concerning the provision.
Others are ignored except for footnote references because their
principal provisions are covered by another article.52

111 ASPR § 15-206—GENERAL OPERATIONAL
EXPENSES

A. ON-GOING BUSINESS EXPENSES
Under this topic are considered these principles:

Advertising Costs (15-205.1).
Bad Debts (15-205.2).
Contributions and Donations (15-205.8).
Entertainment Costs (15-205.11).
Cost of Idle Facilities and Idle Capacity (156-205.23).
Fines and Penalities (15-205.13).
Insurance and Indemnification (15-205.16).
Losses on Other Contracts (15-205.19).
Maintenance and Repair Costs (15-205.20).
. Manufacturing and Production Engineering Costs
(15-205.21).
11. Organization Costs (15-205.23).
12. Other Business Expenses (15-205.24).
13. Plant Protection Costs (15-205.28).

BOONOUTASWN R

o

52Fjive ASPR Section XV cost principles have been discussed in Monroe, The Al-
lowability of Attorneys Fees in Government Contracting. THE ARMY LAWYER,
July 1977, at 1 [hereinafter cited as Monroe, Allowability]. These five princi-
ples, selected by the author for their relevance to recovery of attorneys’ fees from
the government by contractors performing under cost-type contracts, are: Profes-
sional and Consultant Service Costs— Legal, Accounting, Engineering and Other,
ASPR § 15-205.31; Bad Debts, ASPR § 15-205.2; Organization Costs, ASPR
§ 15-205.23; Patent Costs, ASPR § 15-205.26; and Termination Costs, ASPR
§ 16-205.42.
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14. Rental Costs (15-205.34).
15. Trade, Business, Technical and Professional Activity
Costs (15-205.43).

1. Advertising Costs3?

The first ASPR § 15-205 principle provides an excellent introduc-
tion to the overall thrust of this article. ASPR § 15-205.1 directs
that only a very narrow range of expenses are allowable under this
category.

The only advertising costs allowable are those which are solely for
(i) recruitment of personnel required for the performance by the con-
tractor of obligations arising under the contract, when considered in
conjunction with all other recruitment costs, as set forth in 15-205.33,
(if) the procurement of scarce items for the performance o the con-
tract, or (iii) the disposal of scrap or surplus materials acquired in the
performance o the contract. (emphasis added).

This rather clear limitation was accorded unwavering fidelity by
the contract appeals boards up to 1973.54 In that year, however, the
Armed Services Board of Contract Appeals [hereinafter referred to
as the ASBCA] decided The Boeing Company 35 and Aerojet Gen-
eral Corporation 58 cases. In both decisions, the board held allowa-
ble what normally would be considered typical advertising expenses
(e.g., costs of preparing and issuing press releases). The holdings
indicated that such costs were recoverable because they were ordi-
nary and necessary for the conduct of business and representative
of expenditures an ordinary and prudent businessman would incur.
But these “justifications” satisfy only two of the ASPR § 15-201.2
tests, allocability and reasonableness.

With respect to the ASPR § 15-205.1 (cost principle) require-
ment, the ASBCA, in both decisions, went to tortured lengths to
classify disputed costs as “public relations” expenses (allowable) as
opposed to advertising costs (unallowable). Careful analysis of the
cases, however, makes clear that an adventure in semantics was
probably not the principal justification for allowing recovery. The

53These costs are defined as follows at ASPR § 15-205.1(a): “Advertising costs
mean the costs of media advertising and directly associated costs. Media adver-
tising includes magazines, newspapers, radio and television programs, direct mail,
trade papers, outdoor advertising, dealer cards and window displays, conventions,
exhibits, free goods and samples, and the like.”

54See, ¢.g., Cook Electric Co., ASBCA No. 11100, 66—2 B.C.A. para. 6039.
55The Boeing Co., ASBCA No. 14370, 73-2 B.C.A. para. 10,325.

56 Aerojet General Corp., ASBCA No. 13372, 73-2 B.C.A. para. 10,164.
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board insisted on discussing the reasonableness and business prop-
riety involved, even though the government never disputed issues
relating to reasonableness (or allocability). These gratuitous com-
ments quite likely point to the real explanation underlying the lib-
eral result in Boeing and Aerojet General.

Thus, the method of justifying allowability clearly demonstrates
the ASBCA’s concern with the contractor’s normal business opera-
tions expenses. Although never precisely expressed, the approach
reveals sympathy for contractor recovery of costs incurred by most
firms in the conduct of ordinary business. While this thinking may
lead to highly equitable results, it presents difficulty with respect to
interpretation of the cost principles and to prediction about litiga-
tion concerning them.

In addition, clearly the most honest and efficient approach would
be for the board to openly articulate its preference for reimbursing
ordinary business expenses. This procedure would allow more rel-
evant argument by counsel in later disputes involving the principle
and would permit the Department of Defense to change the cost
principle language to expressly accept or reject the board’s
rationale.

In Defense Procurement Circular No. 76-9, dated 30 August
1977, the Department of Defense took just such action by adding
this language to the advertising cost principle.

Advertising costs other than those specified . .. are not allowable.
Unallowable advertising costs include those related to sales promo-
tion. Such advertising involves direct payment for the use of time or
space to promote the sale of products, either directly by stimulating
interest in a product or product line, or indirectly by disseminating

messages callingfavorable attention to the advertiserfor purposes of
enhancing his overall image to sell his products. (emphasis added)?>?

2. Bad Debts
ASPR § 15-205.2 provides that “[blad debts, including losses

57This is incorporated into ASPR § 15-205.1(c) as revised, the text
of which previously stated only that “ {a]dvertising costs other than those speci-
fied above are not allowable.” Item X1X, DPC No. 76-9, explains, “Changes to
ASPR § 15-205.1. . . are included in this DPC in order to clarify the intent of the
applicable ASPR cost principles considered in the Boeing Company, ASBCA Case
No. 14370 .. ..The changes to § 15-205.1are intended to clarify the definition of
advertising costs and to provide a description of unallowable advertising
costs.” ASPR § 15-205.1(c) as revised goes on to explain that costs for stimulating
interest in a product or disseminating messages about the advertiser are unallow-
able because “ {in both instances, the advertiser has control over the form and
content of what will appear, the medium in which it will appear, and when it will
appear.”
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(whether actual or estimated) arising from uncollectible customers’
accounts and other claims, related collections costs, and related
legal costs, are unallowable.”

Again, the prohibition appears clear and without exception. De-
spite this clarity it was held in Wyman-Gordon Company 58 that
collection expenses to recover an uncollectible loan advanced to a
“necessary subcontractor” under the same contract should not be
disallowed as a bad debt, if reasonably incurred. In response to the
government’s cost principle argument the Armed Services Board of
Contract Appeals indicated that the cost principles in ASPR Section
XV, Part 2, were prepared in contemplation of the usual and did not
neatly fit this “unusual situation.” The board explained that the
principles did not account for *“business realities.” A like decision
was rendered in American Electronic Laboratories, Inc.,so
wherein the same board determined that a cost-plus-fixed-fee con-
tractor was entitled to legal fees related to collection expenses in-
curred in the normal course d business as ASPR § 15-205.2 does
not include “normal collection expenses.” é°

The language in ASPR § 15-205.2 offers no exception for business
realities or expenses incurred in the normal course of business.
Nevertheless, the ASBCA has applied (and apparently will continue
to do so) a liberal standard with respect to on-going business costs
under this principle as well as several others (aswe shall see).

Again, the application of a liberal standard does not create as
much difficulty as is brought about by the failure to clearly identify
the important choice factors in the decision making process.

3. Contributions and Donations

ASPR § 15-205.8 provides very simply that “[clontributions and
donations are unallowable.” But as early as 1962 the ASBCA dis-
played some measure of liberality. In General Dynamics/

58 Wyman-Gordon Co., ASBCA No. 5100, 59-2 B.C.A. para. 2344.

5% American Electronic Laboratories, Inc., ASBCA No. 9879, 65-2 B.C.A. para.
5020.
80 These cases illustrate that it is unsatisfactory to rely solely upon the language of an ASPR
provision. Close attention to the analysis of and possible reaction to particular language is
critical. Where do we stand with respect to ASPR § 15-205.2? Obviously, there is conflict
between the apparent message and recent interpretations. Legal fees under this category
probably will be disallowed at the contracting officer level; however, if the contractor can
marshal strong equitable arguments with respect to reasonableness and necessity an appeal
board may allow recovery.

Monroe, Allowability, supra note 52 at 5.
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Astronautics ®* the board held that voluntary payments to expedite
a highway overpass project to relieve traffic problems at the con-
tractor’s plant were allowable and not a prohibited contribution or
donation. The decision placed substantial significance on the appro-
priateness of the businessjudgment involved (“anexercise of sound
business judgment, from [the standpoint] of efficiency in the con-
servation of employee working time”).82

The propriety of the business decision also led the ASBCA in The
Boeing Company 2 to declare that voluntary services furnished the
city of Seattle were not “contributions or donations” but public rela-
tions costs necessary for the contractor’s business operations. In-
cluded in this assistance were expenses incurred in refurbishing the
city’s historical museum and sending delegates to a trade fair in
Japan. In discussing the ASPR § 15-205.8 prohibition, the board
commented that the questioned expenses represented “no more
than any ordinarily prudent person would do in the conduct of com-
petitive business and thus the cost was of a type generally recog-
nized as ordinary and necessary for the conduct of the contractor’s
business.”® And so ended the discussion! The specific ASPR
§ 15-205 language was not even mentioned.

The Court of Claims indicated agreement with the approach in
Blue Cross Association v. United States® wherein it was deter-
mined that the contractor’s (completely voluntary) grant to a re-
search organization was not a donation but an ordinary cost of doing
business, hence reimbursable under a cost-type contract. The court
remarked that “payments made over a sustained period of time
which enable a contractor to receive services which are an integral
and necessary part of the overall operation of the contractor’s busi-
ness and are directly beneficial to the contract, are not ‘contribu-
tions and donations’. . ..”¢¢ (emphasis added) (Under this test, of
course, all sorts of behind the scenes “contributions” would appar-
ently qualify for government reimbursement!)

The three cases evidence an almost total disregard of a very
straightforward ASPR § 15-205 cost principle. To justify the ap-
proach, the ASBCA and the Court of Claims rely principally on an
ASPR § 15-201.4 allocability test: necessity to the overall opera-

81 (General Dynamics/Astronautics, ASBCA No. 6899, 1962 B.C.A. para. 3391.
82]q., at 17,436.

82 The Boeing Co., ASBCA No. 14370, 78-2 B.C.A. para. 10,325.

841d., at 48,743.

85 Blue Cross Assn. v. United States, 474 F.2d 654 (Ct. Cl. 1973).

88 Jd., at 659.
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tion of the business. But what about the other allowability criteria,
specifically ASPR § 15-201.8? Not only were they never discussed,
there was no indication of which facts or circumstances peculiar to
these decisions led to the failure to consider them.

4. Entertainment Costs

ASPR § 15-201.11informs that “{cJosts of amusement, diversion,
social activities and incidental costs relating thereto, such as meals,
lodging, rentals, transportation, and gratuities are unallowable.”

Under this provision, the restraints imposed on “normal business
expenditures” have often been eased by the simple expedient of re-
fusing to classify thereunder. Thus, in Manual M. Liodas, Trustee
in Bankruptcy for Argus Industries, Inc.,8” the ASBC classified
certain luncheon and conference expenses as ASPR 9 15-205.11 “en-
tertainment costs” and denied contractor recovery. (It would have
been possible to categorize these expenditures under one of several
other provisions, any one of which would have allowed recovery.)

On the other hand, in The Boeing Company,®® the contractor’s
expenses incurred for membership in and attendance at meetings of
the Society of Experimental Test Pilots were held recoverable
under ASPR 9 15-205.43, Trade, Business, Technical and Profes-
sional Activity Costs. A principal justification advanced regarding
the classification involved the value of the expenditures with re-
spect to overall business operations. The board argued that the
primary purpose of the meeting was the dissemination of technical
information and considered the banquet to be an intergral part of
the affair.®®

5. Costsof Idle Facilities and Idle Capacity

In general, ASPR § 15-205.12declares “idle facilities” costs to be
unallowable whereas “idle capacity” expenses are recoverable. The
former is defined as “completely unused facilities that are excess to

87Manual M. Liodas, Trustee in Bankruptcy for Argus Industries, Inc., ASBCA
No. 12829, 71-2 B.C.A. para. 9015.

68 The Boeing Co., ASBCA No. 14370, 78-2 B.C.A. para. 10,325.

62 The text of ASPR § 15-205.11 includes a note explicitly recognizing ASPR
§§ 15-205.10 and 15-205.43, discussed in the text infra, as alternative classifica-
tions of the costs of meals, lodging, and so forth, which are in principle allowable.
ASPR § 15-205.10 concerns employee morale, health, welfare, and food service
and dormitory costs and credits.
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the contractor’s current needs” while the latter has reference to the
“unused capacity of partially used facilities.” 7°

The ASBCA reviewed, in Aerojet General Corporation,™ idle
facilities costs stemming from an unforseeable closing of one of the
contractor’splants. Recovery was allowed because this expense had
been properly allocated to the contractor’s main plant’s general and
administrative (G&A) cost pool. The board explained that the idle
plant had operated as “part of the main division” (although physi-
cally separate) which had benefitted from its operation. Here, al-
lowability was granted based upon satisfaction of a two-part test:
allocability and business necessity.

The allocability hurdle, however, represents but one of the four
ASPR § 15-201.2 criteria. Business necessity is only one factor to

70 The text of this cost principle is as follows:
16-206.12 Cost of Idle Facilities and Idle Capacity.

(a) As used in this paragraph, the words and phrases defined in this subparagraph (a) shall
have the meanings set forth below.

(1) Facilities means plant or any portion thereof (inclusive of land integral to the operation);
equipment individually or collectively; or any other tangible capital asset, wherever located,
and whether owned or leased by the contractor.

(2) ldle Facilities means completely unused facilities that are excess to the contractor’s cur-
rent needs.

(3) Idle Capacity means the unused capacity of partially used facilities. It is the difference
between that which a facility could achieve under 100 percent operating time on a one shift
basis* less operating interruptions resulting from time lost for repairs, setups, unsatisfactory
materials, and other normal delays, and the extent to which the facility was actually used to
meet demands during the accounting period.

*A multiple shift basis may be used if it can be shown that this amount of usage could normally
be expected for the type of facility involved.

(4) Cost8 of Idie Facilities or Idle Capacity are costs such as maintenance, repair, housing.
rent, and other related costs, e.g.. property taxes, insurance, and depreciation.

(b) The costs of idle facilities are unallowable except to the extent that:

(i) they are necessary to meet fluctuations in workload; or

(ii) although not necessary to meet fluctuations in workload, they were necessary when ac-

quired and are now idle because of changes in program requirements, contractor efforts to

produce more economically, reorganization, termination. or other causes which could not

have been reasonably foreseen.

Under the exception stated in (ii) of this subparagraph (b), costs of idle facilities are allowable

for a reasonable period of time, ordinarily not to exceed one year. depending upon the initia-

tive taken to use. lease. or dispose of such facilities (but see 15-205.42(b) and (e) ).

(e) The costs of idle capacity are normal costs of doing business and are a factor in the normal

fluctuations of usage or overhead rates from period to period. Such costs are allowable. pro-

vided the capacity is reasonably anticipated to be necessary or was originally reasonable and is

not subject to reduction or elimination by subletting, renting. or sale, in accordance with sound

business. economics, or security practices. Widespread idle capacity throughout an entire

plant or among a group of assets having substantially the same function may be idle facilities.

(d) Any costs to be paid directly by the Government for idle facilities or idle capacity reserved

for defense mobilization production shall be the subject of a separate agreement.
"t Aerojet General Corp., ASBCA No. 15703, 78-1 B.C.A. para. 9932. Other
examples of ASBCA liberality in this area include: Big Three Industries, Inc.,
ASBCA Nos. 16949 and 17331, 74-1 B.C.A. para. 10,483, and Southland Mfg.
Corp., ASBCA No. 16830, 75-1 B.C.A. para. 10,994.

172



19781 ANALYSIS OF ASPR SECTION XV

be considered under another ASPR § 15-201.2 test: reasonableness.
Strangely absent from the opinion was any serious discussion of the
ASPR § 15-205 cost principle requirements. Thus, there is evidence
that satisfaction of a reasonable businessman standard alone may, in
many instances, be sufficient to overcome the failure to comply with
the ASPR § 15-205 principles! Unfortunately, there is rarely any
indication of those circumstances prompting such result.

6. Fines and Penalties
ASPR § 15-205.13 imposes the following limitation.

Costs of fines and penalties resulting from violations of, or failure
of the contractor to comply with. Federal, State and local law and
regulations are unallowable except when incurred as a result of com-
pliance with specific provisions of the contract, or instructions in
writing from the contracting officer. (emphasis added)

The limitation has not enjoyed consistently strict application. For
example, in Olin Corporation ™ costs incurred by a contractor in
satisfying workmen’s compensation awards made by a State Indus-
trial Accident Board to two of the contractor’s employees for on-
the-job injuries were determined not to be a “fine or penalty.” The
board found them to represent a reimbursable expense because
there was no evidence of negligence, willful misconduct or bad faith
by any of the contractor’s managerial personnel. In Mc¢Donnell-
Douglas Corporation,”® the NASA Board of Contract Appeals
employed similar reasoning with respect to a like fact pattern to
reach the same result.

Other evidence of this liberal approach appears in disputes in-
volving expenses connected with the defense of alleged employee
discrimination litigation. In Ravenna Arsenal, Inc.,™ the costs of
conciliation agreements settling suits brought against the contrac-
tor for alleged violations of the Civil Rights Act of 1964 were al-
lowed as there had been no finding of the statutory violation. A
comment concerning the recovery of these expenses is indicative of
the board’s general approach.

The two settlement agreements in this appeal did not result from
what have been shown to be unlawful employment practices on the
part of (the contractor). They were entered into on the basis of a rea-

sonable business decision to settle the controversies at a minimum of
cost rather than incur the relatively expensive costs of litigation.***

720lin Corp., ASBCA Nos. 15688 and 15818, 72-2 B.C.A. para. 9539.
78 McDonnell-Douglas Corp., NASA BCA No. 865-28, 68-1 B.C.A. para. 7021.
74Ravenna Arsenal, Inc., ASBCA No. 17802, 74-2 B.C.A. para. 10,937.
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In choosing not to litigate we think (the contractor) made a prudent
decisivn which subserved not only its best interest, but that of the
Government as well. (emphasis supplied)

But in Hirsh Tyler Company,?® expenses relating to the defense
of litigation concerning allegations of employment discrimination
were allowed. Here, the recoverable costs included legal expenses,
court costs, and the cost of satisfying a judgment for back wages.
The ASBCA explained that there had been no willful misconduct
and punitive damages had not been awarded.

Even though the (stated) primary justification for the board’s de-
cisions in the above cases was the lack of intentional misconduct, an
underlying reason appears to be implicit recognition of such expen-
ditures as a type of those periodically confronting all normal busi-
ness operations of any magnitude. To recognize the weight accorded
the “ordinary business expense’” argument, it is instructive to re-
view a few sentences of the decision:

[W]e conclude that an ordinarily prudent person in the conduct of
competitive business is often obliged to defend lawsuits brought by
third-parties, some of which are frivolous and others of which have
merit. In either event, the restraints or requirements imposed by
generally-accepted sound business practices dictate that, except
under the moat extraordinary circumstances, a prudent businessman
would incur legal expenses to defend a litigation and that such ex-
penses are generally of the type generally recognized us ordinary
and necessary for the cornduct of a competitive business.”™ (emphasis
supplied)

Although perhaps equitable such a philosophy tends to bury the
ASPR § 15-205 provisions.
7. Insurance and Indemnification 7®

Recovery of most insurance (premium) expenses is allowed under
ASPR § 15-205.16. Thus, there have been few decisions where a

75]d., 74-2B.C.A. para. 10,937, at 52,067.
76 Hirsch Tyler Co.. ASBCA No. 20962, 76-2 B.C.A. para. 12.075.
71d., 76-2B.C.A.para. 12,075, at 57,985.
78 The text of this principle is:
15-205.16 Insurance and Indemnification.
(a) Insurance includes (i) insurance which the contractor is required to carry, or which iz ap-

proved, under the terms of the contract. and (ii) any other insurance which the contractor
maintains in connection with the general conduct of his business.

(1) Costs of insurance required or approved. and maintained. pursuant to the contract. are
allowable.

(2) Costs of other insurance maintained by the contractor in connection with the general
conduct of his business are allowable subject to the following limitations:

(i) types and extent of coverage shall be in accordance with sound business practice and the

rates and premiums shall he reasonable under the circumstances;
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contract appeals board has managed to display more generosity than
that permitted by regulation. One decision, though, offers an in-
teresting insight with respect to the ASBCA’s dim view of interfer-
ence with a reasonable business decision. In Capitol Engineering
Corporation,? the contractor’s request to obtain insurance for cer-
tain items was denied. The board held that because the premiums
would have been an allowable (indirect) expense, the loss of the
concerned items, by theft, represented a recoverable direct cost.
Note the frequent references to “the expense of doing business”
which appear in the short discussion concerning the stolen items.
We think a corporation may, as a matter of businessjudgment, de-
cide to carry insurance against possible loss by theft or to risk an
uninsured loss by theft, in which case it would stand the entire loss

itself. Depending on which route it chose, either the insurance pre-
mium or the amount of any loss would be an expense of doing busi-

(ii) costs allowed for business interruption or other similar insurance shall be limited to
exclude coverage of profit;

(iii) costs of insurance or of any provision fora reserve covering the risk of loss of or damage
to Government property are allowable only to the extent that the contractor is liable for such
loss or damage and such insurance or reserve does not cover loss or damage which results
from willful misconduct or lack of good faith on the part of any of the contractor’s directors
or officers, or other equivalent representatives, who has supervision or discretion of (A) all
or substantially all of the contractor’s business, or (B) all or substantially all of the contrac-
tor’s operations at any one plant or separate location in which the contract is being per-
formed, or (C) a separate and complete industrial operation in connection with the perform-
ance of the contract;
(iv} provisions for a reserve under an approved self-insurance program are allowable to the
extent that the types of coverage, extent of coverage, and the rates and premiums would
have been allowed had insurance been purchased to cover the risks except that provisions for
known or reasonably estimated self-insured liabilities, such as, liabilities for workmen’s
compensation, which do not become payable for more than one year after such provision is
made, shall not exceed the present value of the liability, determined by using a rate of 6%.
compounded annually; and
(v) costs of insurance on the lives of officers, partners, or proprietors are allowable only to
the extent that the insurance represents additional compensation. (See 15-205.6).
(3) Actual losses which could have been covered by permissible insurance (through an ap-
proved self-insurance program or otherwise) are unallowable unless expressly provided for
in the contract, except—
(i) cost incurred because of losses not covered under nominal deductible insurance coverage
provided in keeping with sound business practice, are allowable; and
(i) minor losses not covered by insurance, such as spoilage, breakage, and disappearance of
small hand tools, which occur in the ordinary course of doing business, are allowable.
(b) Indemnification includes securing the contractor against liabilities to third persons and any
other loss or damage, not compensated by insurance or otherwise. The Government is obli-
gated to indemnify the contractor only to the extent expressly provided for in the contract,
except as provided in (a)(8) above.
(c) Late premium payment in charges related to employee deferred compensation plan insur-
ance, incurred pursuant to Section 4007 or Section 4023 of the Employee Retirement Income
Security Act of 1974, are unallowable.

79 Capitol Engineering Corp., ASBCA No. 11453, 68-1 B.C.A. para. 6833.
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ness. In thisinstance, itisan expense of doing business in Vietnam.8°
(emphasis added)

But, whether a cost represents an “expense of doing business’ is
not the question. The whole point of ASPR Section XV is to point
out which business expenses can be recovered from the govern-
ment. The real issue is whether all the requirements (including the
§ 15-205 principles) for allowability were satisfied.

8. Losses on Other Contracts

By prohibiting the recovery of losses on other contracts, ASPR
§ 15-205.198t merely affirms the principle set out equally clearly in
ASPR § 15-202(a): “[Closts identified specifically with other final
cost objectives of the contractor are direct costs of those cost objec-
tives and are not to be charged to the contract directly or
indirectly.”

Notwithstanding the twice-found proscription, however, the
ASBCA refused to go along with strict enforcement in General
Dynamics Corporation.82 Concerning this very issue a dissent was
filed, a somewhat unusual procedure in board decisions. Two sen-
tences therefrom provide interesting reading.

But when most of the costs are paid for by other organizations
under contract, | do not think the contractor’s contributed portion is
allowable. I do not think ASPR 15-205.19 would have referred spe-
cifically to “the contractor’s contributed portion under cost-sharing
contracts” if its coverage were meant to be limited to “loss in the
normal sense,” as the majority construes it.8?

In a later decision, the same board held that certain capitalized
expenses under an earlier research and development contract could
be recovered in the definitization of a fixed price letter contract,
where the latter contract was entered into on that basis.® The
ASBCA explained that the business practice was customary and, as
such, was recognized under ASPR § 15-205.35, Independent Re-
search and Development Costs.® It was noted further that “good

80Jd., 68-1 B.C.A. para. 6833, at 31,588.
81 The text of this principle is as follows:
15-205.19 Losses on Other Contracts. An excess of costs over income under any other con-

tract (including the contractor’scontributed portion under cost-sharing contracts), whether

such other contract is of a supply, research and development, or other nature, is unallowable.
82General Dynamics Corp., ASBCA No. 10254, 66-1 B.C.A. para. 5680.
83]d., 66-1 B.C.A. para. 5680, at 26,503.
84The G. C. Dewey Corp., ASBCA No. 13221, 69-1 B.C.A. para. 7732.
8 This cost principle will not be discussed in the text. However, some information
concerning ASPR § 15-205.35must be provided for the sake of completeness.
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businessjudgment would dictate exactly the course followed by the
company’s management (and that) the procedure followed was in ac-
cordance with sound accounting principles and business judg-
ment.” 88 (emphasis added)

9. Maintenance and Repair Costs 87

ASPR § 15-205.20 informs that “normal expenses” in this cate-
gory are allowable but prohibits the current expensing of costs

The general concept of contractor independent research and development effort
is defined at ASPR § 15-205.35(a) as:

A contractor’s independent research and development effort (IR&D) is that technical effort
which is not sponsored by, or required in performance of, a contract or grant and which con-
sists of projects falling within the following three areas: (i) basic and applied research, (ii)
development, and (iii) systems and other concept formulation studies. IR&D effort shall not
include technical effort expended in the development and preparation of technical data specif-
ically to support the submission of a bid or proposal.

There follow five subsidiary definitions, of basic research; applied research; de-
velopment; systems and other concept formulation studies; and company.

Concerning composition of costs, it is stated at ASPR § 15-205.35(b) that these
costs “shall include not only all direct costs, but also all allocable indirect costs
except that general and administrative costs shall not be considered allocable to
IR&D. Both direct and indirect costs shall be determined on the same basis as if
the IR&D project were under contract.”

Allocation of independent research and development costs is dealt with thusly in
ASPR § 15-205.35(c):

As a general rule, IRBD coats shall be allocated to contracts on the same basis as the general
administrative expense grouping of the profit center (see 3-1008.3) in which such costs are
incurred. However, where IRBD costs clearly benefit other profit centers, or the entire com-
pany, such costs shall be allocated through the G& A of such other profit centers or through the
corporate GBA, as appropriate. In those instances when allocation of IRBD through the G&A

base does not provide equitable cost allocation, the contracting officer may approve use of a
different base. Where allowable IRBD is established by advance agreement pursuant to (d)(1)

below, the advance agreement shall specify the allocation procedures.

Allowability of independent research and development costs is dealt with at
length in ASPR § 15-205.35(d). The rules governing allowability differ according
to whether a contractor is or is not required to negotiate an advance agreement
with the government. The requirement is specified as follows:

Any company which received payments, either as a prime contractor or subcontractor, in ex-
cess of $2 million from the DoD for IRBD and BBP in a fiscal year, is required to negotiate an
advance agreement with the Government which establishes =« ceiling for allowability of IRBD
costs for the following fiscal year.

The text of this cost principle closes with a provision concerning deferred costs,
ASPR § 15-205.85(e), which states that costs for independent research and de-
velopment incurred in previous accounting periods are unallowable, except when
the contractor involved “has developed a specific product at his own risk in antici-
pation of recovering the development cost in the sale price of the product,” with
certain specified conditions.
8¢The G.C. Dewey Corp., ASBCA No. 13221, 69-1 B.C.A. para. 7732, at 35,921.
87The text of this principle is as follows:

16-205.20 Maintenance and Repair Costa
(a) Costs necessary for the upkeep of property (including Government property unless
otherwise provided for), which neither add to the permanent value of the property nor appreci-
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which under generally accepted accounting principles should be
capitalized and depreciated over more than one accounting period.
The regulation follows the normal accounting pattern and thus
offers little material for dispute. The few decisions in the area cer-
tainly do not reflect any indication of treatment more strict than the
regulatory provision. And at least a suggestion of a reasonably lib-
eral view appears in The Boeing Company,®® where the ASBCA did
allow interior painting costs to be recovered as a current expense.

10. Manufacturing and Production Engineering Costs

ASPR § 15-205.218° offers a fairly liberal treatment, allowing re-
covery for most types of expenditures in this category. It is noted
primarily because of the relative frequency of incurrence by many
businesses. No court or board decisions indicate any desire to re-
strict the liberal ASPR § 15-205 cost principle provision.

11. Organization Costs
The regulatory provision (ASPR § 15-205.23) dealing with this
expense, on the other hand, proscribes recovery of costs related to

corporate organization and reorganization, including mergers and
acquisitions and raising capital.?® ASPR § 15-205.23 informs that

ably prolong its intended life, but keep it in an efficient operating condition, are to be treated
as follows (but see 15-205.9):

(i} normal maintenance and repair costs are allowable;

(ii) extraordinary maintenance and repair costs are allowable. provided such are allocated to
the periods to which applicable for purposes of determining contract costs. (But see 15-107.)

(b) Expenditures for plant and equipment, including rehabilitation thereof, according to gen-
erally accepted accounting principles as applied under the contractor's established policy.
should be capitalized and subjected to depreciation. are allowable only on a depreciation basis.

88 The Boeing Co., ASBCA No. 13625, 71-1 B.C.A. para. 8619.
8 The text of this provision is:

15-205.21 Manufacturing and Production Engineering Costs Costs of manufacturing and
production engineering including engineering activities in connection with the following. are
allowable:

(i) current manufacturing processes such as motion and time study. methods analysis. job

analysis, and tool design and improvement; and

(i) current production problems, such as materials analysis for production suitability and

component design for purposes of simplifying production.

89The text of ASPR § 15-205.23, Organization Costs, currently reads:

Expenditures in connection nith (i} planning or executing the organization or reorganization
of the corporate structure of a business, including mergers and acquisitions, or (ii) raising
capital (net worth plus long-term liabilities). are unallowable. Such expenditures include but
are not limited to incorporation fees and costs of attorneys, accountants, brokers, promoters
and organizers. management consultants and investment counsellors, whether or not employ-
ees of the contractor. Unallowable "reorganization" costs include the cost of any change in the
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such unallowable costs “include but are not limited to incorporation
fees and costs of attorneys, accountants, brokers, promoters and
organizers, management consultants and investment counsel-
lors. . ..” (emphasis supplied)

Notwithstanding the above, the ASBCA determined in Navgas,
Inc.?! that legal fees for efforts to obtain a favorable classification
for state tax purposes were allowable because such efforts ulti-
mately resulted in a lower cost to the contracting agency. And in
The Boeing Company,®? the same board held that fees connected
with the conversion and redemption of outstanding debentures and
issuance of stock in a stock split operation were recoverable under
the more liberal “Other Business Expenses” category. 93

12. Other Business Expenses

This section permits recovery of expenses of a recurring nature
connected with miscellaneous *“other” costs of operating an enter-

contractor’s financial structure, excluding administrative costs of short-term borrowings for

working capital, resulting in alterations in the rights and interests of security holders whether

or not additional capital is raised.
This provision, together with ASPR § 15-205.1 concerning advertising costs,
supra note 57, was revised by DPC No. 76-9, dated 30 August 1977. Item XI1X of
DPC No. 76-9, explains,

Changes to . . . ASPR § 15-205.23. . .are included in this DPC in order to clarify the intent of

the applicable ASPR cost principles considered in the Boeing Company, ASBCA Case No.

14370 . . . . The changes to § 15-205.28 are intended to clarify the principle that the costs of

any corporate financial structure change resulting in alterations to the rights and interests of

the security holders, are unallowable whether or not additional capital is raised.

ASPR § 15-205.23 previously did not include the parenthetical definition of
capital as “net worth plus long-term liabilities,” or the wholly new final sentence
which discusses costs of changes in a contractor’s financial structure.

%t Navgas, Inc., ASBCA No. 9240, 65-1 B.C.A. para 4533. The classification effort
was carried out in connection with the firm’s incorporation.
ASPR § 15-205.283 makes no exception for financially beneficial expenditures. Although
perhaps an equitably correct solution. there is little support therefor under the cost principle.
It is again apparent that reliance on ASPR provisions is unsatisfactory. If the contractor can
provide a sound equitable argument, as in Navgas reimbursement is possible.
Monroe, Allowability, supra note 52, at 5. The result in Navgas may be partly
explained if ASPR § 15-205.23 is considered in the light of ASPR § 15-205.24,
Other Business Expenses, wherein it is stated that “recurring expenses [such]as
. . . preparation and submission of required reports and forms to taxing and other
lrﬁgtljjlat_orx bodies . . . and similar costs are allowable when allocated on an equita-

e basis.

92The Boeing Co., ASBCA No. 14370, 73-2 B.C.A. para. 10,325.
%3 Note that organization costs are also disallowed under ASPR § 15-205.31(d),
which states in relevant part, “Costs of legal, accounting and consulting services,
and related costs, incurred in connection with organization and reorganization,
defense of antitrust suits, and the prosecution of claims against the Government,
are unallowable.” But these are not costs of a recurring nature which clearly could
be allowed as “other business expenses.”
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prise. ASPR § 15-205.24 lists specific types of allowable expendi-
tures, for example: registry and transfer charges with respect to
contractor issued securities, costs of shareholder meetings, normal
proxy solicitations, preparation and submission of reports to regula-
tory bodies and incidental costs of directors’ and committee
meetings.®4

Although the expenses referred to in The Boeing Company,9
considered under Organization Costs, above, would appear to be
more closely related to that principle and thus unallowable, the
board permitted recovery under this (ASPR § 15-205.24) provision.

Another example of avoiding cost reimbursability restrictions by
selection of a more liberal principle under which to classify an ex-
pense appears in Aerojet General Corporation,®® mentioned in the
discussion of advertising costs. In this case, the ASBCA allowed
recovery of the costs of publication and distribution of semi-monthly
technical reports and brochures, photographs and fact sheets for
news releases, salaries of public relations department personnel,
and liaison with the news media. To reach this unexpected result,
the board agreed with the contractor that these costs fell under the
category “public relations expenses.” And, because the board was
able to distinguish this classification from “advertising costs,” 7 re-
covery was granted.

Again, it seems more appropriate to categorize these expenses
under another provision (here, advertising costs) than other busi-
ness expenses. But this approach should be recognized as another
mechanism to hold allowable certain expenses which are incurred by
businesses in the ordinary course of operation. Again, however, the
factors causing the board to select a particular cost principle are not
revealed.

18. Plant Protection, Costs

Another fairly liberal provision is embodied in ASPR § 15-205.28
which allows recovery of expenses such as “wages, uniforms and

94The text of the principle reads in its entirety:

Included in this item are such recurring expenses as registry and transfer charges resulting
from changes in ownership of securities issued by the contractor, cost of shareholders’ meet-
ings, normal proxy solicitations, preparation and publication of reports to shareholders. prep-
aration and submission of required reports and forms to taxing and other regulatory bodies;
and incidental costs of directors and committee meetings. The above and similar costs are al-
lowable when allocated on an equitable basis.

95 The Boeing Co., ASBCA No. 14370, 73-2 R.C.A. para. 10,325.

%6 Aerojet General Corp., ASBCA No. 13372, 73-2 B.C.A. para. 10,164.
37ASPR § 15-205.1, supra note 53 and surrounding text.
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equipment of personnel employed in plant protection” and “depre-
ciation on plant protection capital assets. . . .”?8

Although such a principle offers little chance of additional liberal-
ity, there is one interesting case in the area. The ASBCA in Rich
Company, Inc.,?® held that a construction contractor was entitled to
reimbursement of costs incurred in providing police and fire protec-
tion for a building during a period subsequent to the contractually
required completion date. This holding, of course, runs counter to
the ASPR prohibitions on contractor compensation with respect to
performance following the time established for contract
completion. 100

14. Rental Coststo?

In general, ASPR § 15-205.34 permits recovery of “short-term”
leasing expenses.1°2 Subparagraph (f) of this principle, however, di-
rects attention to a specific rental procedure:

Rental costs under a sale and leaseback arrangement shall be al-
lowable only up to that amount the contractor would be allowed had

he retained title to the property [except where the sale and leaseback
immediately followed purchase of the property or is otherwise in the

98 The text is as follows: “Costs of items such as (i) wages, uniforms and equipment
and personnel engaged in plant protection, (ii) depreciation on plant protection
capital assets, and (iii) necessary expenses to comply with military security re-
quirements, are allowable.”
# Rich Co., Inc., ASBCA No. 13234, 70-2 B.C.A. para. 8599.
100 Once the contractually agreed performance has been completed and the term of
the contract has expired, there is no longer a contract in effect which could sup-
port further payments for further performance, in the absence of an extension or
other agreed contract modification.
10t Rental costs include costs for sale and leaseback of property. In accordance
with ASPR § 15-205.34(a), this principle “is applicable to the vost of renting or
leasing all property, real and personal, except automatic data processing equip-
ment,” the rental of which is governed by ASPR § 15-205.48.
1028hort-term leasing is defined at ASPR § 15-205.34(b)(1) as follows:
“Short-term leasing means leasing where the cumulative term of the use or occu-
pancy (initial term plus additional term whether or not pursuant to a renewal op-
tion) is 2 years or less for personal property and 5 years or less for real property.”
Allowability is explained thusly at ASPR § 15-205.34(c):
Rental costs under short-term leasing are allowable to the extent that:
(i) the rates are reasonable at the time of the decision to lease in light of such factors as
rental costs of comparable property, if any, and market conditions in the area, the type. life
expectancy, condition, and value of property leased, alternatives available, and other provi-
sions of the agreement; and
(ii) they do not give rise to a material equity in the property (such as an option to renew or
purchase at a bargain rental or price) other than that normally given to industry at large. but
represent charges only for the current use of the property including, but not limited to, any
incidental service costs such as maintenance. insurance and applicable taxes.

181



MILITARY LAW REVIEW [VOL. 80

best interests of the Government and specifically authorized in the
contract].

Nonetheless, in HRB-Singer, Inc.1°3 the ASBCA determined
that the contractor could include rental costs (in an overhead ac-
count) for buildings constructed by another party on land pre-
viously owned by the contractor. The board explained that the sale
of the land and subsequent lease of the building did not amount to a
“sale and leaseback,” because the contractor never owned the
buildings. Of course, it is reasonable to assume that the lessor
would attempt to recoup the purchase price for the land through the
leasing arrangement. The board’s reply to the argument was to
state that the relative value of the unimproved land ... was so
small in comparison to the value of the buildings that it cannot be
considered a material factor in the question.” 194 (emphasis added)

Even more surprising is the result in LTV Aerospace Corpora-
tion.195 In this decision, the ASBCA examined an arrangement under
which a contractor sold and leased back a building he had earlier
constructed. The board determined that the deal was not a “sale and
leaseback’ (the costs of which would have been unallowable) be-
cause it closely resembled an allowable building lease and did not
represent the type of expense the ASPR Committee intended to
prohibit. It was further explained that the contractor needed to use
the freed capital for production purposes and, in any event, his loan
agreements prohibited such a building purchase.

Of course, ASPR provides no exception for capital shortage or
restrictive loan agreements. And it is clear that the intentiorzs of
the ASPR Committee are not somehow made part of the binding
agreement with a government contractor, especially in a situation
where there is a clear language covering the issue. On the other
hand, the result is not particularly surprising if the ASBCA’s con-

103 HRB-Singer, Inc., ASBCA No. 10799, 66-2 B.C.A. para. 5903.
104]d., 66-2 B.C.A. para. 5903, at 27,383.
105, TV Aerospace Corp., ASBCA No. 17130, 76-1 B.C.A. para. 11,840.
108 The text of this principle is:

15-205.43 Trade, Business, Technical and Professional Activity Costs

(a) Memberships. This category includes costs of memberships in trade, business. technical,
and professional organizations. Such costs are allowable.

(b) Subscriptions. This item includes cost of subscriptions to trade, business, professional,
or technical periodicals. Such costs are allowable.

(e) Meetings and Conferences. This item includes cost of meals, transportation, rental of
facilities for meetings, and costs incidental thereto. when the primary purpose of the incurr-
ence of such costs is the dissemination of technical information or stimulation of production.
Such costs are allowable.
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cern about disallowing defense contractor recovery of normal busi-
ness expenses is understood.

15. Trade, Business, Technical and Professional Activity Coststeé

Under ASPR § 15-205.43 are allowed the expenses of activities
(e.g., meals, transportation, and rental of meeting facilities) related
to this category “when the primary purpose of the incurrence of
such costs is the dissemination of technical information or stimula-
tion of production.”

This principle is reasonably lenient; accordingly, there have been
few cases in which its provisions have been discussed. In those few
situations, the ASBCA has demonstrated no desire to be restric-
tive. For example, in The Boeing Company1°7 the board permitted
recovery of expenses related to membership in and attendance at
meetings of the Society of Experimental Test Pilots.

In a more recent decision, though, the same board refused to
allow recovery of some particularly questionable costs. In Lulejian
and Associates, Znc.198 the contractor claimed reimbursement for
air transportation expenses for the firm’s president, vice-president,
and their wives to and from Hawaii. The board did not think well of
their argument that they needed this seclusion to discuss company
business and denied recovery under ASPR § 15-205.11, Entertain-
ment Costs.1%? The ASBCA observed that the meeting could have
been held elsewhere with no real damage to any legitimate business
purpose. (Another explanation for disallowance, direct personal
benefit, is discussed in the next section of the article.)

Although the holding was unfavorable to the contractor, the ex-
travagance of the cost is obvious. Furthermore, this type of expense
is not necessary to the conduct of ordinary business. In this regard,
a particularly revealing statement was advanced.

Although there is no objection to appellant’s enabling its execu-
tives, accompanied by their wives, to take a combined business and
pleasure trip, we are not persuaded that this should be at the Gov-

ernment’s expense when appellant has failed to establish a primary
business need orjustification for the trip.11¢ (emphasis added)

Thus it appears that if such practice had been more in harmony
with current business custom, the result might well have been in

107The Boeing Co., ASBCA No. 14370, 73-2 B.C.A. para. 10,325.

108 ylejian and Associates, Inc., ASBCA No. 20094, 76-1 B.C.A. para. 11,880.
109¢Costs of amusement, diversion, social activities, and incidental costs relating
thereto, such as meals, lodging, rentals, transportation, and gratuities, are unal-
lowable.” See also note 69 supra.
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the contractor’s favor, as this justification has often been cited to
allow recovery under one of the on-going business expenses provi-
sions. Similar lines of reasoning have been encapsulated in such
phrases as: ordinary and necessary for the conduct of business;
business realities; business necessity; incurred in the normal course
of business; and the proper business judgment of an ordinary and
prudent businessman. Other ploys utilized to allow reimbursement
of on-going business expenses that were advanced included classifi-
cation under a more liberal cost principle and deference to ASPR
Committee intent.

Each verbal technique to permit recovery has been attacked when
it appeared on the scene. In summary, the criticism followed these
lines: With respect to the ordinary business expenses justification,
it was noted that this represented only one factor to be considered
when determining the reasonableness of an expenditure. Satisfac-
tion of the reasonableness test, of course, does not meet the re-
quirement to comply with the ASPR § 15-205 cost principles.

The reclassification maneuvre is more difficult to attack because
of the overlapping coverage among the ASPR § 15-205 cost princi-
ples themselves. But the ASPR set up does not fully account for all
the classification problems. In several instances the boards have
simply gone to elaborate lengths to classify under a principle having
a questionable relationship to the type of expenditure involved. Fi-
nally, resort to ASPR Committee intent is particularly inappro-
priate because of the extreme difficulty in ascertaining just what it
is and its absence from the contractual provisions which bind the
parties.

The confusion and uncertainty generated by the development of
these several techniques could be eliminated by a clear articulation
of the policy desired to be advanced by the holdings in the cost area.
If the board and court of claims decisions would simply lay a precise
policy foundation on which to construct rules and apply them in a
consistent pattern, the state of the law in this area would be greatly
enhanced. Such procedure would allow accurate evaluation by the
Department of Defense and more relevant argument by counsel. In
short, the underlying policy position would enjoy the benefits of
open and pointed appraisal. The advantages of this approach become
more apparent as the treatment of other cost principles is
considered.
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B. EMPLOYEE COSTS
Under this topic are considered these ASPR cost principles:

1. Compensation for Personal Services (15-205.6)

2. Employee Morale, Health, Welfare and Food Service
and Dormitory Costs and Credits (15-205.10).

3. Labor Relations Costs (15-205.18).

4. Relocation Costs (15-205.25).

5. Recruitment Costs (15-205.33).

6. Severance Pay (15-205.39).

7. Training and Education Costs (15-205.44).

8. Travel Costs (15-205.46).

1. Compensation for Personal Services 1!

In general terms, ASPR 15-205.6 allows recovery for the cost of
personal services compensation to the extent it is reasonable in re-
lation to the services rendered. However, the compensation must
not be in excess of the amount which the contractor is allowed to
deduct under the Internal Revenue Code and its implementing reg-
ulations.t12 Recoverable compensation includes everything paid or
payable to employees during the contract performance period ex-
cept for the cost of employee stock option plans.1t3 In order to be

110 ylejian and Associates, Inc., ASBCA No. 20094, 76-1 B.C.A. para. 11,880.
111 ASPR § 15-205.6(a)(1) defines this expression as follows:
Compenaation for personal services includes all remuneration paid currently or accrued, in
whatever form and whether paid immediately or deferred, for services rendered by employees
to the contractor during the period of contract performance (except as otherwise provided in
16-205.6(f). It includes, but is not limited to. salaries, wages, directors’ and executive commit-
tee members’ fees, bonuses (including stock bonuses), incentive awards, employee stock op-
tions, employee insurance, fringe benefits, contributions to pension. annuity, and management
employee incentive compensation plans. allowances for off-site pay, incentive pay. location al-
lowances, hardship pay and cost of living differential.
Note that pension plans, named but not discussed at ASPR § 15-205.27, are cov-
ered by paragraph (f), Deferred Compensation, of ASPR § 15-205.6.
124Except as otherwise specifically provided in this 15-205.6, such costs are al-
lowable to the extent that the total compensation of individual employees is rea-
sonable for the services rendered and they are not in excess of those costs which
are allowable by the Internal Revenue Code and regulations thereunder.” Id.
Further, concerning reasonableness of compensation, it is stated at ASPR §
15-205.6(a) (2) that:
Compensation is reasonable to the extent that the total amount paid or accrued is commensu-
rate with compensation paid under the contractor’s established policy and conforms generally
to compensation paid by other firms of the same size, in the same industry. or in the same
geographic area, for similar services. In the administration of this principle, it is recognized
that not every compensation case need be subjected in detail to the above tests. Such test need
be applied only to those cases in which a general review reveals amounts or types of compensa-
tion which appear unreasonable or otherwise out of line.
113 ASPR § 15-205.6(e) states, “The cost of options to employees to purchase stock
of the contractor or of any affiliate is unallowable.”
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reimbursed for the cost of bonuses, though, a bonus compensation
plan must have been in existence prior to the making of such
payments.114

Although this expense category clearly is a type of general opera-
tional expense, decisions involving this ASPR § 15-205 cost princi-
ple have been less generous to contractors. The unexpressed yet
reasonably discernable concern underlying many of the decisions
under this principle (as well as the remaining “employee costs”
principles) involves the direct funneling of government funds into
the pockets of certain (often higher level) employees.

Good examples of the ASBCA’s unwillingness to entertain argu-
ments based on the reasonableness of expenditures (a favorite jus-
tification for allowing recovery of on-going business costs) appears
in Chrysler Corporationi*s and General Dynamics Corporationtté
wherein compensation in excess of that permitted under the Inter-
nal Revenue Code was disallowed. A comment taken from the
Chrysler decision is illustrative of a rather remarkable shift in sen-
timent with respect to “business necessity.” “Regardless of appel-
lant’s valid business or general accounting reasons for recording
accruals, they create no right to reimbursement under the contract.
Allowability as a tax deduction is a basic requirement which must be
met.” 117 (emphasis added) In General Dynamics, the board was
even willing to rely on a revenue ruling interpreting the Internal
Revenue Code provision.118

This same board, in Singer Company, Kearfott Division 119 dis-
played no reluctance in applying the prohibition against recovery
for stock option compensation. (Itis important to keep in mind the
direct personal compensation involved in these cases.)

More important, however, is the conservative attitude evidenced
in litigation where the regulatory prohibition was not as clear cut.

114 ASPR § 15-205(c), Cash Bonuses and Incentive Compensation, states:
Incentive compensation for management employees, cash bonuses, suggestion awards. safety

awards, and incentive compensation based on production, cost reduction, or efficient perform-
ance, are to be reasonable and such costs are paid or accrued pursuant to an agreement entered
into in good faith between the contractor and the employees before the services were rendered.
or pursuant to an established plan followed by the contractor so consistently as to imply in
effect, an agreement to make such payment (but see 16-107). Bonuses, awards. and incentive
compensation when any of them are deferred are allowable to the extent provided in (f) below.

115 Chrysler Corp., ASBCA No. 14385, 71-1 B.C.A. para. 8779.

116 General Dynamics Corp., ASBCA No. 8867, 1964 B.C.A. para. 4270.

117 Chrysler Corp., ASBCA No. 14385, 71-1 B.C.A. para. 8779, at 40,767.

118 Rev. Rul. 60-330, 1960-2 C.B. 46, cited at General Dynamics Corp., ASBCA

No. 8867, 1964 B.C.A. para. 4270, at 20,649-50.

neSinger Co., Kearfott Division, ASBCA No. 18857, 75-1 B.C.A.para. 11,185.
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For example, in Capital Engineering Corporation,2¢ the ASBCA
refused to allow contractor recovery of payments to a stockholder’s
widow and son because there was not demonstrated any (‘estab-
lished policy” therefor. The board was careful to note the direct
payment (to certainindividuals)aspect. “The widow performed no
services whatsoever for Capital Engineering. The only duties the
son had were in letting people know he was ‘associated’ with the
firm.” 121 (emphasis added)

In Norman M. Giller & Associates??2 the same board refused to
go along with a “constructive salary” claim submitted on behalf of
the contractor and his wife because of proof that no money had ac-
tually been paid out by the company to the two employees. And,
where the contractor had recorded and allocated in a G&A (indi-
rect)123 expense pool the salaries of personnel working directly on a
termination claim the ASBCA would not permit reclassification of
such expenditures to reflect the direct charge.?4

Other examples of board conservatism include Webster-Martin,
Inc.,125 cash bonuses to officers not allowed because not shown to
be reasonable nor paid pursuant to an established agreement;
Raymond-Morrison-Knudson,12¢ fringe benefits not allowed as con-
tractor was under no legally enforceable obligation to pay; and Re-
public Aviation Corporation,*2? unplanned paid holiday costs not
allowed as not in accordance with established policy even though the
contractor had good reason to suspect high absenteeism (July 3rd
falling on Monday).

Notwithstanding the more liberal attitude displayed for “on-going
business expenses” than for personal services compensation, not all
litigation concerning the latter has been unfavorable to contractors.
Not surprisingly though, these more lenient decisions have involved
situations where there has been found an exercise of “prudent busi-
ness judgment.” Thus in Martin-Marietta Corporation28 the
ASBCA determined that a contractor was entitled to recover bonus

120 Capitol Engineering Corp., ASBCA No. 11453, 68-1 B.C.A. para. 6833.
12174, at 31,582.

122 ASBCA No. 73-1 B.C.A. para. 10,016.

123 For an extended discussion of indirect costs, including general and administra-
tive expenses, see note 22, supra.

134Bermite Division of Tasker Industries, ASBCA No. 18280, 77-1 B.C.A. para.
12,349.

135 Webster-Martin, Inc., IBCA No. 778-5-69, 70-1 B.C.A. para. 8120.

136 Raymond-Morrison-Knudsen, ASBCA No. 10611, 65-1 B.C.A. para. 4811.
127Republic Aviation Corp., ASBCA No. 9868, 65-2 B.C.A.para. 4811.
“*Martin-Marietta Corp., ASBCA Nos. 12143 and 12371, 69-1 B.C.A. para. 7506.
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payments, despite the absence of an established plan (as required
by ASPR § 15-205.6(c)!2®), where such payments were made to en-
sure the retention of key employees. The board explained that the
contractor had reasonable grounds to conside * the compensation
necessary to prevent significant losses. Heavily emphasized in the
opinion was the business reasonableness involved. In this regard
the ASBCA offered these comments:

Upon consideration of the record as a whole, we find that . . . the
appellant had reasonable grounds for concern that the launching
program might be adversely affected by the loss of launch crew
personnel.

Having recognized the problem, a competent contractor was jus-
tified. and indeed obligated, to take reasonable steps to solve the
problem.13¢ (emphasis added)

In litigation involving an almost identical fact pattern, the NASA
Board of Contract Appeals allowed recovery of “field adjustment
payments” designed to retain key personnel during a critical period
of contract performance.'3! These comments were made in support
of allowability.
Although, as we have noted, the question is exceedingly close, we
consider the plan bona fide, reasonable and the cost reimbursa-
ble. ... In 1971, it was reasonable to take a course such as that pur-
sued by (the contractor), and we consider the costs reimbursable. The
Contractor’s actions were those “a prudent businessman would take
in the circumstances, considering his responsibilities to the owners of

the business, his employees, his customers, the government and the
public at large.” (NASA PR 15.201-3(iii)132) (emphasis added)

As previously discussed, the reasonableness of an expenditure is
but one factor to be considered in determining the allowability of a
particular expense. In these two cases, concern over direct pay-
ments to employees was apparently outweighed by considerations
of business necessity.

2. Employee Morale, Health, Welfare and Food Service and
Dormitory Costs and Credits

The provisions of ASPR § 15-205.10 allow recovery for most ex-
penses falling within this category. Such costs include those related

129The text of this provision is set forth in note 114, supra.

130Martin-Marietta Corp., ASBCA Nos. 12143and 12371, 69-1 B.C.A. para. 7506,
at 34,798.

13174, at 34,798.

132 The text of NASA PR § 15.2013, the definition of cost reasonableness, is iden-
tical with that of ASPR § 15-201.3(a), quoted supra in note 15.
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to the improvement of working conditions, employer-employee rela-
tions and employee morale.133

Most decisions concerning this principle follow a pattern similar
to that established for personal services compensation. For exam-
ple, in Aro, Inc.,134 travel and other expenses associated with em-
ployees' participation in agolf tournament were disallowed. Yet in
The Boeing Company,135 the same board (ASBCA) sustained the
contractor's claim for reimbursement of expenses incurred in pub-
lishing and mailing a monthly company magazine to its employees
and hundreds o nonemployees and in presenting on local television
a movie depicting its operation and growth. The board found the
expenditures necessary to employee morale and overall business
operations. Again, business necessity is found to play a major role
in determining the outcome of cost principle litigation.

It goes without saying that little business justification for golf
tournament expenses could be discovered; however, the relationship

133 The text of ASPR § 15-205.10, Employee Morale, Health, Welfare and Food
Service and Dormitory Costs and Credits, is as follows:

(a) Employee morale, health and welfare activities are those services or benefits provided by
the contractor to its employees to improve working conditions, employer-employee relations,
employee morale and employee performance. Such activities include house publications, health
or first-aid clinics, recreations, employee counseling servicesand, for the purpose of this para-
graph 16206.10, food and dormitory services. Food and dormitory services include operating
or furnishing facilitiesfor cafeteriag, dining rooms, canteens, lunch wagons, vending machines,
living accommodations or similar types of services for the contractor's employees at or near the
contractor's facilities.

(b) Except as limited by (c) below,the aggregate of costs incurred on account of all activities
mentioned in (a) above, less income generated by all such activities is allowable to the extent
that the net amount is reasonable.

(¢) Losses from the operation of food and dormitory services may be included as cost incurred
under (b) above, only if the contractor's objective is to operate such services on a break-even
basis. Losses sustained because food services or lodging accommodstions are furnished without
charge or at price or rates which obviously would not be conducive to accomplishment of the
above objective, are not atlewable, except that a loss may be allowed to the extent the contrac-
tor can demonstrate that unusual circumstances exist (e.g., (i) where the contractor must pro-
vide food or dormitory services at remote locations where adequate commercial facilities are
not reasonably available or (ii) where it is necessary to operate a facility at a lower volume
than the facility could economically support) such that, even with efficient management, opera-
tion of the services on a break-even basis would require charging inordinately high prices or
prices or rates higher than those charged by commercial establishments offering the same
services in the same geographical areas. Cost of food and dormitory services shall inciude an
allocable share of indirect expenses pertaining to these activities.

(d) In those situations where the contractor has an arrangement authorizing an employee
association to provide or operate a service such as vending machines in the contractor's plan,
and retain the profits derived therefrom, such profits shall be treated in the same manner as if
the contractor were providing the service (but see (e) ).

(e) Contributions by the contractor to an employee organization, including funds set over
from vending machine receipts or similar sources, may be included as cost incurred under (b)
above only to the extent that the contractor demonstrates that an equivalent amount of the
costs incurred by the employee organization would be allowable if incurred by the contractor
directly.

134 ASBCA Nos. 13623 and 13726,69-2 B.C.A. para. 7868.
135 ASBCA No. 14370,73-2 B.C.A. para. 10,325.
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to employee morale (ASPR § 15-205.10,136 the provision under
which the Boeing Company expenses were allowed) appears rea-
sonably valid. The key distinction between these two cases is the
difference in the direct personal benefit accorded. In Aro, only a
select few participated in the golfing event whereas in Boeing Com-
pany, the costs were of benefit to “hundreds of” people and en-
hanced the overall business operations.

3. Labor Relations Costs

ASPR § 15-205.18 informs the reader that “[costs incurred in
maintaining satisfactory relations between the contractor and his
employees, including costs of shop stewards, labor management
committees, employee publications, and other related activities, are
allowable.”

Although there has been a paucity of litigation in this area, the
Machine Products Company3? case provides another example of
the business realities philosophy observed throughout this paper.
The board held allowable costs incurred by the contractor in submit-
ting to arbitration proceedings for settlement of employee griev-
ances under a collective bargaining agreement. While the holding is
not surprising, the “reasonable business judgment’’ language
employed to support cost recovery is indicative of the probable basis
for the decision. (As suggested earlier, though, it would be most
helpful to have the basis specifically identified.)

4. Relocation Costs

Pursuant to ASPR § 15-205.25 such expenses incurred incident to
a permanent change (at least 12 months) of employee duty assign-
ment are allowable!®® provided the move is for the benefit d the

1386Supra note 133.
137Machine Products Co., ASBCA No. 4577, 58-1 B.C.A. para. 1704.
138Relocation costs are defined thusly at ASPR § 15-205.25(a):

Relocation costs, for the purpose of this Part, are costs incident to the permanent change of
duty assignment (for an indefinite period or for a stated period of not less than 12 months) of an
existing employee or upon recruitment of a new employee. These costs may include but are not
limited to:

(i) cost of travel of the employee and members of his immediate family (see 15-205.46) and

. transportation of his household and personal effects to the new location;

(ii) cost of finding a new home, such as advance trips by employees and spouses to locate

living quarters, and temporary lodging during the transition period;

(iii) closing costs (i.e., brokerage fees, legal fees, appraisal fees, etc.) incident to the disposi-

tion of actual residence owned by the employee when notified of transfer;

(iv) other necessary and reasonable expenses normally incident to relocation, such as cost of

canceling an unexpired lease. disconnecting and reinstalling household appliances, and pur-

chase of insurance against damage to or loss of personal property;
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employer and the reimbursement is under an established plan or
policy.139

Here, the direct funneling of government funds into employee
pockets is more obvious than, for example, in the arbitration pro-
ceedings case just mentioned. Accordingly the ASBCA in Page
Communications Engineers, Inc.14 refused to grant recovery for
expenses connected with the transfer of employees to a foreign
country job location and their voluntary return to the United States
in less than one year. Four years later, in a similar fact pattern, this
same board again adhered to the 12 month “permanent change” re-
quirement.?41 And in Douglas Aircraft Company, Inc.142 the
ASBCA upheld the government’s refusal to reimburse relocation
expenses which the contractor was under no obligation to pay. In all

(v) loss on sale of home;

(vi) acquisition of a new home in a new location and all costs incident thereto;

(vii) continuing costs of ownership of the vacant former actual residence being sold, such as
maintenance of building and grounds (exclusive of fixing-up expenses), utilities, taxes, prop-
erty insurance, etc., after settlement date or lease date of new permanent residence; and
(viii) continuing mortgage principal and interest payments on residence being sold.

139This is provided by ASPR § 15-205.25(b):
Subject to (e) and (d) below, relocation costs of the type covered in (a)(i), (ii), (iii), (iv) and
(vii) above are allowable, provided:
(iy the move is for the benefit of the employer;
@ii) reimbursement is in accordance with an established policy or practice consistently fol-
lowed by the employer, and such policy or practice ia designed to motivate employees to
relocate promptly and economically;
(iii) the costs are not otherwise unallowable under the provisions of 15-205.83, or any other
paragraph of Part 2 (see 15-107 as related to large scale contractor relocation); and
(iv) amounts to be reimbursed shall not exceed the employee’s actual (or reasonably esti-
mated) expenses:
Some further conditions are imposed by ASPR § 15-205.25(¢), (d) and (e), as
follows:
(e} Costs otherwise allowable under (b) above are subject to the following additional
provisions:
() the transition period for incurrence of costs of the type covered in (a)(ii) above shall be
kept to the minimum number of days necessary under the circumstances, but shall not, in any
event, exceed a cumulative total of 30 days including advance trip time;
(ii) allowance for the combined total of costs of the type covered in (a)(iii) and (a)(vii) above
shall not exceed 8% of the sales price of the property sold; and
(iii) costs of canceling an unexpired lease under (a)iv) shall not exceed 3 times the monthly
rental.
Costs of the type covered in (a)(iii), (a)(iv) and (a)(vii) above are allowable only in connection
with the relocation of existing employees.
(d) Costs of the type covered in (a)(v) and (vi)and (a)(vii) above are not allowable. Costs of
the type covered in (8)(iii} and (iv) above are not allowable for newly recruited employees.
(e) Payments for employee income taxes incident to reimbursed relocation costa are unal-
lowable.
140 ASBCA No. 15076, 71-2 B.C.A. para. 9088.
141Pacific Architects and Engineers, Inc., ASBCA No. 15380, 76-1 B.C.A. para.
11,155.
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of the cases under this principle, the tenuous business necessity in-
volved was insufficient to overcome the personal benefit aspect.

5. Recruitment Costs

I'tis provided in ASPR § 15-205.33 that such costs are allowable if
reasonable and incurred pursuant to a well-managed recruitment
program. 143

Two cases in this area provide still other illustrations of the busi-
ness operations approach taken under the cost principles. In Aerojet
General Corporation'44 the ASBCA allowed recovery of expenses
incurred in printing and mailing brochures to individuals making in-
quiries about the company. This clearly represents a type of normal,
on-going business expense, without any direct funding to
individuals.

Where such direct funding does occur, it should not be surprising
to learn that the ASBCA may not be as lenient. In fact, in Lulejian
and Associates!4 (considered earlier) this same board did not allow

142 ASBCA No. 5654, 60-2B.C.A. para. 2844.
143The text of this cost principle is as follows:

(a) Subject to (b), (e), and (d) below, and provided that the sire of the staff recruited and
maintained is in keeping with workload requirements. costs of help-wanted advertising,
operating costs of an employment office necessary to secure and maintain an adequate labor
torce, costs of operating an aptitude «nd educational testing program, travel costs of employ-
ees while engaged in recruiting personnel. travel costs of applicants for interviews for prospec-
tive employment, and relocation coats incurred incident to recruitment of new employees are
allowable to the extent that such costs are incurred pursuant to a well managed recruitment
program. When the Contractor uses employment agencies, costs not in excess of standard com-
mercial rates for such services are allowable.

(b) Coat of help-wanted advertising is unallowable if the advertising:

(1) is for other than for personnel required for the performance of obligations under a
defense contract (see 15-205.1);

(2) does not describe specific positions or classes of positions;

(8) is excessive in relation to the number and importance of the positions, or in relation to
the practices of the industry;

(4) includes material that is not relevant for recruitment purposes. such as extensive il-
lustrations or descriptions of the company’s products or capabilities;

(6) is designed to “pirate” personnel from another defense contractor; and

(8) includes color (in publications).

(e) Costs of excessive salaries, tringe benefits and special emoluments that have been offered
to prospective employees, designed to “pirate” personnel from another defense contractor, or
in excess of the standard practices in the industry, are unallowable.

(d) Relocation costs incurred incident to recruitment of new employees are subject to 15-
206.25. When such costs have been allowed either as an allocable direct or indirect cost and the
newly hired employee resigns for reasons within his control within 12 months after hire, the
contractor shall be required to refund or credit such relocation costs to the Government. How-
ever, costs of travel to an overseas location shall be considered travel costs in accordance with
15-205.46 and not relocation costs for the purpose of this subparagraph, if (i) dependents are
not permitted at that location for any reason, and (if) such costs do not include costs of trans-
porting household goods.

144 ASBCA No. 13372,73-2B.C. A. para. 10,164.
145 ASBCA No. 17130,76-1 B.C.A. para. 11,880.
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the cost of meals and travel by certain contractor employees and
their wives incurred in connection with out-of-state recruiting.
Here, the on-going business test was satisfied and no violence would
have been done to the cost principle language to have directed
reimbursement. Nevertheless, the concern about unwarranted com-
pensation, directly to employees, was sufficient to deny the contrac-
tor’s appeal. It is interesting to note that recovery for the expenses
was denied because they were considered unreasonable, a standard
for cost allowability pursuant to which costs are rarely denied.

6. Severance Pay

This type of payment is an allowable cost, states ASPR § 15-
205.39, provided it is made pursuant to law, employer-employee
agreement or established contractor policy. 148

According to form, close scrutiny is afforded expenses incurred
within this category because they are channeled directly to employ-
ees. Thus, although a contractor’s policy need not be in writing?4?
(which the cost principle does not require), the ASBCA stands firm
on the requirement for an established policy.48

148 The text of the cost principle of severance pay is as follows:

15-206.89 Severance Pay.

(a) Severance pay, also commonly referred to as dismissal wages, is a payment in addition to
regular salaries and wages, by contractors to workers whose employment is being terminated.
Costs of severance pay are allowable only to the extent that, in each case, it is required by (i)
law, (ii) employer-employee agreement, (iii) established policy that constitutes, in effect, an
implied agreement on the contractor’s part, or (iv) circumatance of the particular employment.

(b) Costs of severance payments are divided into two rategories as follows:

(i) actual normal turnover severance payments shall be allocated to all work performed inthe

contractor’s plant; or, where the contractor provides for accrual of pay for normal severances

such method will be acceptable if the amount of the accrual is reasonable in light of payments

actually made for normal severances over a representative past period, and if amounts ac-

crued are allocated to all work performed in the contractor’s plant; and

(ii) abnormal or mass severance pay is of such a conjectural nature that measurement of costs

by means of an accrual will not achieve equity to both parties. Thus accruals for this purpose

are not allowable. However, the Government recognizes its obligations to participate, to the

extent of its fair share, in any specific payment. Thus, allowability will be considered on a

case-by-case basis in the event of occurrence.

147Telecomputing Services, Inc., ASBCA No. 10644,68-1 B.C.A. para. 7023.

148 National Fireworks Ordnance Corp., ASBCA No. 2245, 56-2 B.C.A. para.
1067. The contract in this case, with an effective date of 1 July 1951, contained a
forerunner of the present provision concerning severance pay, then designated
ASPR § 15-204, which read as follows:

[Tlhe following items of costs are considered allowable within the limitations indicated:

(x) Vacations, holiday and severance pay, sick leave and military leave, to the extent re.
quired by law, by employer-employee agreement or by the contractor’s established policy.
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7.

A liberal allowance for recovery of such expenses, if within spe-
cific guidelines, is provided by ASPR § 15-205.44.14® Although the
ASBCA generally goes along with the regulatory provision, as

Training and Education Costs

149This provision deals with several widely differing types of training or educa-
tion.

194

Its text is as follows:

16-205.44 Training and Educational Costs.

(a) Costs of preparation and maintenance of a program of instruction at non-college level,
including but not limited to on-the-job, classrcom and apprenticeship training, designed to in-
crease the vocational effectiveness of bona fide employees, including training materials.
textbooks, salaries or wages of trainees (excluding overtime compensation which might arise
therefrom), and

(1) salaries of the director of training and staff when the training program is conducted by the
contractor; or

(if) tuition and fees when the training is in an institution not operated by the contractor;

are allowable.

(b) Coats of part-time education, at an under-graduate or post-graduate college level, in-
cluding that provided at the contractor's own facilities. are allowable only when the course or
degree pursued is relative to the field in which a bona fide employee is now working or may
reasonrbly be expected to work, are limited to—

(i) training materials;

(ii) textbooks;

(ii) fees charged by the educational institution;

(iv) tuition charged by the educational institution. or in lieu of tuition, instructors' salaries
and the related share of indirect cost of the educational institution to the extent that the sum
thereof is not in excess of the tuition which would have been paid to the participating educa-
tional institution;

(v) salaries and related costs of instructors who are employees of the contractor; and

(vi) straight-time compensation of each employee for time spent attending classes during
working hours not in excess of 156 hours per year where circumstances do not permit the
operation of classes or attendance at classes after regular working hours.

(e) Costs of tuition, fees, training materials and textbooks (but not subsistence, salary, or
any other emoluments) in connection with fulitime education, including that provided at the
contractor's own facilities, at a post-graduate (but not under-graduate) college level, are al-
lowable only when the course or degree pursued is related to the field in which a bona fide
employee is now working or may reasonably be expected to work, and are limited to a total
period not to exceed one school year for each employee so trained. In unusual cases where
required by military technology, the period may be extended.

(d) Costs of attendance of up to 16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of executives or managers or to prepare bona
fide employees for such positions are allowable. Such costs include enrollment fees, training
materials, textbooks and related charges, employees' salaries, subsistence and travel. Costs
allowable under this subparagraph do not include those for courses that are part of a degree
oriented curriculum, which are allowable only to the extent set forth in (b} and (¢) above.

(e} Maintenance expense. and normal depreciation or fair rental, on facilitiesowned or leased
by the Contractor for training purposes are allowable to the extent set forth in 15-206.20,
15-205.9, and 15-206.34, respectively.

(f) Grants to educational or training institutions, including the donation of facilities or other
properties, scholarships, or fellowships, are considered contributions and are unallowable.

(g) Training and education costs in excess of those otherwise allowable under (b) and (¢)
above may be allowed to the extent set forth in an advance agreement negotiated pursuant to
15-107 (the limitation of 15-107(b) notwithstanding). To be considered for an advance agree-
ment, the contractor must demonstrate that such costs are consistently incurred pursuant to
an established engineering or scientific training and education program. and that the course or
degree pursued is relative to the field in which a bona fide employee is now working or may
reasonably be expected to work.

[VOL. 80
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shown by The Boeing Company, not the famous 1973 decision cited
repeatedly above, but a much more obscure one issued in 1969,150
nevertheless the board does not shy away from denying recovery
for expenses incurred for programs not in conformance there-
with.151 In the 1969Boeing case, great weight was attached to the
business benefit eventually to be derived from upper management
educational programs (Sloan Fellowships). The following comments
by the board are particularly revealing in this regard.

As indicated by the broad representation from industry and Gov-
ernment, it is evident that the program is recognized as a valuable
experience for top management candidates to undertake. *** Al-
though it cannot be concluded from the record that (the contractor’s)
operations would have seriously suffered had the Sloan Fellowship
program not be available, we do find that the management compe-
tence of (the contractor) was enhanced by the program through an
educational experience widely recognized. .. as valuable for this
purpose.t52 (emphasisadded)

Thus, even though personal benefit aspects were present, the busi-
ness advantage to be derived was sufficient to allow recovery.

8. Travel Costs 153

Although somewhat involved, ASPR § 15-205.46 in general per-
mits recovery of these expenses whether for the overall business
(indirect cost)!34 or for the government contract in particular (direct
cost).155

(h) Costs of tuition, fees, textbooks, and similar or related benefits provided for other than
bona fide employees are unallowable except that—
(i) such costs incurred for educating employee dependents (primary and secondary level stu-
dents) when the employee is working in a foreign country where public education is not
available and where suitable private education is inordinately expensive may be included in
overseas differential provided for in 15-205.6(a)(1); or
(ii) when a contractor, prior to the effective date of this revision has had an employee de-
pendent education plan providing for the college education of employees’ dependents, the
costsincurred under such plans for students already attending college under these plans will
be allowable until such students have completed the equivalent of four academic years of
study under the plan.
150 The Boeing Co., ASBCA No. 12731, 69-2 B.C.A. para. 7980. This is oply one of
a number of cases that could be cited.
151 General Dynamics Corp., ASBCA No. 6811, 61-1B.C.A. para. 3086.
152The Boeing Co., ASBCA No. 21731, 69-2 B.C.A. para. 7980, at 37,113.
153 ASPR § 15-205.46(a) defines these costs to “include costs of transportation,
lodging, subsistence, and incidental expenses, incurred by contractor personnel in
a travel status while on official company business.” The greater part of the text of
this principle deals with air travel and travel on contractor-controlled aircraft.
154In accordance with ASPR 8§ 15-205.46(c), “Travel costs incurred in the normal
course of overall administration of the business are allowable and shall be treated
as indirect costs.”
155 ASPR § 15-205.46(d) states, “Travel costs directly attributable to specific con-
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The ASBCA, however, has routinely rejected claims for such ex-
penses when associated with other unallowable costs (e.g., travel
costs in connection with an appeal to the ASBCA158 and travel costs
associated with “entertainment” expenses).137 More revealing of the
board’s approach is the decision in R.S. Topas & Co., Inc. 158
wherein it was held that travel costs to bring employees home on
weekends to visit families were not allowable because there was no
benefit to the overall performance of the contract. In contrast
where a legitimate business purpose is demonstrated recovery is
possible. Thus in Vare Industries, Ine.159 travel expenses incurred
by the corporation’s president were allowed even though such ac-
tivity had no relation to the performance of government contracts.

Under the heading of general operational expenses there have
been considered to this point two topics: on-going business expenses
and employee costs. Principles under the former topic have been
accorded much more lenient consideration in litigation than have
those under the latter. It seems clear that the principal explanation
for the variance can be attributed to a reluctance to sanction a di-
rect government subsidy of personal compensation. Accordingly a
tentative “rule” of cost principles interpretation can be advanced: if
an expense is for the benefit of a business operation alone, lenient
interpretation can be expected; where the expense represents a di-
rect benefit to a contractor employee, conservative treatment can
be anticipated; and where there is a mixture of benefits, it can be
assumed that a weighing process will be employed to determine
allowability .

C. COSTS OF MATERIAL

Under this topic are considered these cost principles:
1. Depreciation (15-205.9).
2. Material Costs (15-205.22).
3. Transportation Costs (15-205.45).

tract performance are allowable and may be charged to the contract in accordance
with the principle of direct costing.” This provision includes a citation to ASPR
§ 15-202, which defines direct cost. ASPR § 15-202(a) is quoted at note 21,
supra, and ASPR 5 15-202(b) at note 42, supra.

156Keco Industries, Inc., ASBCA Nos. 7882, 8002, and 8092, 1963 B.C.A. para.
3992.

187Capitol Engineering Corp., ASBCA No. 11453,68-1B.C.A. para. 6833. Enter-
tainment costs are disallowed in accordance with ASPR § 15-205.11, discussed at
note 69, supra and surrounding text.

158 R.8. Topas & Co., Inc., ASBCA No. 13250, 68-2 B.C.A. para. 7399.

159 Vare Industries, Inc.. ASBCA Nos. 12126, 12127, and 12128, 68-2 B.C.A.
para. 7120.
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1. Depreciation

Such charges, provides ASPR § 15-205.9,16° represent a reim-
bursable expense, to the extent the method of depreciation is con-
sistent with one which is acceptable for federal income tax pur-
poses.181 However, if the contractor’s book treatment would result
in a lower cost to the government, that method is to be used.62

At the outset, it should be noted that such costs represent a nor-
mal business operation expense, with no personal compensation as-
pects. Therefore if the previously established “rule” enjoys validity
there should be evidence of liberal treatment in litigation involving
this principle.

In line with prediction, decisions have been reasonably favorable
to contractors. For example, the Veteran’s Administration Contract
Appeals Board held in Gilmatic1®® that the government’s rejection
of an accelerated depreciation method was improper because it was
not prohibited by the Internal Revenue Code and was in compliance
with generally accepted accounting procedures. The board com-
mented that it was irrelevant that the contractor may have failed to
select the “most appropriate” depreciation method.

The ASBCA has also demonstrated a predilection to accord

160 Not surprisingly, this provision is lengthy. However, its core is contained in
the first paragraph and part of the second paragraph, as follows:

(a) Depreciation is a charge to current operations which distributes the cost of a tangible
capital asset, less estimated residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process of valuation. Useful life has refer-
ence to the prospective period of economic usefulness in the particular contractor‘s operations
as distinguished from physical life and shall be evidenced by the actual or estimated retirement
and replacement practice of the contractor.

(b) Normal depreciation on a contractor’s plant, equipment, and other capital facilities is an
allowable element of contract cost provided the contractor is able to demonstrate that such
costs are reasonable and properly allocable to the contract .. ..

161 ASPR § 15-205.9(b)(i) states,
Depreciation will ordinarily be considered reasonable if the contractor follows depreciation
policies and procedures which:
(A) are consistent with the policies and procedures he follows in the same cost center in con-
nection with his business other than Government buainess;
(B) are reflected in his books of accounts and financial statements; and
(C) are used by him for Federal income tax purposes, and are acceptable for such purposes;

162ASPR § 15-205.9(b){ii) prescribes,

Where the depreciation reflected on a contractor’s books of account and financial statements
differs from that used and acceptable for Federal income tax purposes, reimbursement shall be
based upon the cost of the asset to the contractor amortized over the estimated useful life of
the property using depreciation methods (straight line, sum of year’s digits. etc.) acceptable
for income tax purposes. Allowable depreciation shall not exceed the amounts used for book
and statement purposes and shall be determined in a manner consistent with the depreciation
policies and procedures followed in the same cost center in connection with his business other
than Government business.

163 GGilmatic, VACAB No. 700, 68-2 B.C.A. para. 7341.
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generous treatment under this principle. For example, in Lowell O.
West Lumber Sales'84 this board had occasion to review the depre-
ciation expense of a facility constructed primarily for the perform-
ance of a government contract. Even though the contract was
terminated for government convenience, the ASBCA permitted re-
covery of the facility depreciation cost through the date the contract
would have expired had there been no termination. The holding of
course runs counter to the termination for convenience philosophy
normally espoused by the boards and embodied in the regulations.
The contractor's overall business operations played a role in the de-
cision. ". . .[Tlhe termination resulted in extraordinary obsoles-
cence of the facility and [the contractor] could no longer amortize
the capital investment from proceeds realized from business use of
the property.”165 (emphasis added)

In Big Three Industries. Inc.*6¢ the same board allowed a con-
tractor to alter its method of depreciation from straight line to dou-
ble declining balance, explaining that either method was acceptable
for federal income tax purposes. Great emphasis was accorded the
reasonableness of utilizing the accelerated depreciation method.

2. Material Costs

Allowed under ASPR § 15-205.22 are such costs as raw materials,
parts, in-hound freight charges, subassemblies, components, spoil-
age, and reasonable overruns.'®” If the materials are issued from
contractor stores, any generally acceptable pricing technique (e.g.,
LIFO, FIFO, etc.), if consistently applied, is permitted.168

164 ,owell O. West Lumber Sales, ASBCA No. 10879, 67-1B.C.A. para. 6101.
18574, at 28,258.

166 Big Three Industries, Inc., ASBCA Nos. 16949 and 17331. 74-1 B.C.A. para,
10,483.

167 ASPR § 15-205.22 (a) states,

Material costs include the costs of such items as raw materials. parts, subassemblies. compo-
nents, and manufacturing supplies. whether purchased outside or manufactured by the con-
tractor. and may include such collateral items as inbound transportation and intransit insur-
ance. In computing material costa consideration will be given to reasonable overruns. spoilage.
or defective work (unless otherwise provided in any provision of the contract relating to in-
spection and correction of defective work) These costs are allowable subject. however. to the
provisions of (b) through (e) below.

168 Thig is provided by ASPR § 15-205,22(d):

When the materials are purchased specifically for and identifiable solely with performancr
under a contract. the actual purchase cost thereof should be charged to the contract. If mate-
rial is issued from stores, any generally recognized method of pricing such material is accept-
able if that method is consistently applied and the results are equitable. When estimates of
material costs to be incurred in the future are required. either current market price or antici-
pated acquisition cost may be used, but the basis of pricing must be disclosed.
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Again, because of the nature of the expense, it would be surpris-
ing to discover significant limitations imposed by the boards on this
principle. The cases do not provide any surprises.

For example, inAmerican Potash & Chemical Corporation®® the
ASBCA determined that increased payments for materials in order
to insure prompt delivery were justified (as a prudent business
judgment) and therefor recoverable.

And although this same board did require compliance with the
principle’s restrictions regarding intracompany transfers'?® in
Westinghouse Electric Corporation.’™ in Yardney Electric Corpo-
rationt"® the ASBCA held that an advance agreement to the con-
trary (of this same provision) should be allowed to stand. The failure
to incorporate the advance agreement into the contract was not
enough to persuade the board to reach a contrary conclusion, even
though the principle in question is itself “part of the contract.”

3. Transportation Costs

Such expenses, declares ASPR § 15-205.45, are allowable.1?® The
real issue addressed by the principle concerns whether such costs

168 American Potash & Chemical Corp., ASBCA No. 6144, 61-1B.C.A.para. 2859.
170 Such transfers are covered by ASPR § 15-205.22(e), which states:
Allowance for all materials, supplies and services which are sold or transferred between any
division, subsidiary or affiliate of the contractor under a common control shall be on the basis
of cost incurred in accordance with this Part 2, except that when it is the established practice
of the transferring organization to price interorganization transfers of materials, supplies and
services at other than cost for commercial work of the contractor or any division, subsidiary or
affiliate of the contractor under a common control, allowance may be at a price when:
(i) it is or is based on an “established catalog or market price of commercial items sold in
substantial quantities to the general public” in accordance with 8 -807.1(b)(2): or
(if) it is the result of “adequate price competition” in accordance with 3-807.1(b)(1)a and b
(i) and (i), and is the price at which an award was made to the affiliated organization after
obtaining quotations on an equal basis from such organization and one or more outside
sources which normally produce the item or its equivalent in significant quantity:
provided that in either case:
(1) the price is not in excess of the transferor’s current sales price to his most favored
customer (including any division. subsidiary or affiliate of the contractor under a common
control) fora like quantity under comparable conditions, and
(2) the price is not determined to be unreasonable by the contracting officer.
The price determined in accordance with (i) above should he adjusted, when appropriate, to
reflect the quantities being procured and may be adjusted upward or downward to reflect the
actual cost of any modifications necessary because of contract reauirements.
171 ASBCA No. 11932, 67-1B.C.A. para. 6361.
172 ASBCA No. 10788, 66-2 B.C.A. aara. 5760.
173 «“Transportation costs include freight, express, cartage, and postage charges
relating either to goods purchased, in process, or delivered. These costs are al-
Io.vvable.” ASPR § 15-205.45.
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should be a direct'” or indirect?s charge against the particular
government contract.

Few decisions have involved a dispute under this principle. What
litigation there has been, however, as expected, demonstrates a
permissive attitude.17®

This completes the review of ASPR § 15-205 cost principles under
the “cost of materials” topic, the third and last to be considered as a
“general operational expense.” In contrast to “employee costs,”
there was no reason for concern about direct personal compensa-
tion. Thus the treatment accorded this topic is in complete harmony
with the first part of the rule: lenient consideration of cost princi-
ples which involve business operations with no personal compensa-
tion benefits.

V. ASPR § 15-205—EXPENDITURES DIRECTED
AT SECURING OR PERFORMING A GOVERNMENT
CONTRACT

A. COSTSDIRECTED AT SECURING A
GOVERNMENT CONTRACT

Under this topic are considered these principles:
1. Bid and Proposal Costs (15-205.3).
2. Precontract Costs (15-205.30).
3. Selling Costs (15-205.37).

These cost principles involve, to be sure, a type of business oper-
ational expense. They are considered under a separate category be-
cause of their direct applicability to a particular government con-
tract. The issue is whether this relationship affects the treatment
that otherwise would be accorded business expenses having no per-
sonal compensation aspects.

174“When such costs can readily be identified with the items involved, they may
be directly costed as transportation costs or added to the cost of such item.”Id.
This portion of the provision includes a citation to ASPR § 15-205.22_ See par-
ticularly note 168, supra. Also, - [oJutbound freight, if reimbursable under the
terms of the contract, shall be treated as a direct cost.” ASPR § 15-205.45.
175“Where identification with the materials received cannot readily be made, in-
bound transportation costs may be charged to the appropriate indirect costs ac-
counts if the contractor follows a consistent, equitable procedure in this respect.”
ASPR § 15-205.45.

;‘ﬁ:e, e.g., Missile Systems Corp. of Texas, ASBCA No. 8306,1964 B.C.A. para.
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1. Bid and Proposal Costs

ASPR § 15-205.3 informs that such expenses are allowable, as an
indirect cost, if they fall within the current accounting period
whether or not the bid is ultimately successful.”” These costs are
recoverable for both government and commercial projects.7®

Litigation under this cost principle reveals a fairly conservative
approach, with emphasis on close scrutiny with respect to allocabil-
ity questions. That is, even following a determination that an ex-
penditure is an otherwise allowable cost, the ASBCA often looks
very closely at the question whether the expenditure is properly
identifiable with (allocable to) the government contract. For exam-
ple, in Stanley Aviation Corporation'?® this board held that bid and
proposal costs must be included in the contractor’s general and ad-
ministrative expense (not engineering department overhead) for pro
rata allocation to all business expenses.

Most of the allocation issues though involve the classification of
expenses as independent research and development costs (covered
under ASPR § 15-205.35, a very restrictive provision!®?) as opposed
to bid and proposal expenses. Thus in General Dynamics Corpora-
tton181 the contractor’s unnecessary through desirable construction
of a prototype or experimental airplane to support a proposal was
determined to be independent development, not a bid and proposal
cost. The board commented that, “as bid and proposal costs, we be-
lieve there is an insurmountable question of reasonableness.”182
(emphasis added)

177As in the case of independent research and development costs, discussed at
ASPR § 15-205.35, the allowability of bid and proposal costs differs according to
whether a contractor is or is not required to negotiate an advance agreement with
the government. See note 85, supra. Allowability of bid and proposal costs is dis-
cussed at great length at ASPR § 15-250.3(d).
178 This is provided In the definition of bid and proposal costs, as follows:
Bid and proposals (B&P, costs are the costs incurred in preparing, submitting, and supporting
bids and proposals (whether or not solicited) on potential Government or non-Government con-
tracts which fall within the following:
(A) Administrative costs including the cost of the nontechnical effort for the physical prepara-
tion of the technical proposal documents and also the cost of the technical and nontechnical
effort for the preparation and publication of the cost data and other administrative data
necessary to support the contractor’s bids and proposals, and
(B) Technical costs incurred to specifically support a contractor’s bid or proposal, including
the costs of system and concept formulation studies and the development of engineering
and production engineering data.
ASPR § 15-205.3(a)(1).
179 Stanley Aviation Corp., ASBCA No. 12292, 68-2 B.C.A. para. 7081.
180Sypra note 85.
181 General Dynamics Corp., ASBCA Nos. 12814 and 12890, 68-2 B.C.A. para.
7297.
182]d. at 33.930.
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In a later case,®3 it was decided that certain low altitude land
observation units, built at a cost of $200,000, had to be charged to
independent research and development even though not fully
fledged “prototypes.” The cost of producing movie films of the units
was also declared an unallowable bid-and-proposal expense because
of (again) “questions of reasonableness.” This explanation marks
one of the rare instances in which the ASPR § 15-201.2 reasonable-
ness requirement for allowability has been used to deny recovery.
Indeed, the ASBCA was most emphatic in its decision.

Were it argued that the flight tests and the construction of the
hardware therefor were a necessary B&P expense, because without it
the film presentation of (the product’s) feasibility would not have
been possible, the Board would not hesitate to find that such B&P
expenditure would not be a reasonable one within the meaning of
ASPR 15-205.3,184

In a more recent case,'® the ASBCA did permit recovery, under
this cost principle, of the cost of preparing an analysis of the per-
formance characteristics of an aircraft prototype. Such costs were
deemed more reasonable and this factor, coupled with “the fact
that all of the effort involved was directed toward satisfaction of the
government’s several requests for proposals to design and develop
the ... weapon system,” 188 prompted the determination of
allowability .

2. Precontract Costs

Such costs, declares ASPR § 15-205.30, are those incurred prior
to contract award, “directly pursuant to the negotiation and in an-
ticipation of the award of the contract where such incurrence is
necessary to comply with the proposed delivery schedule.” These
expenses are recoverable to the extent allowable if incurred after
contract award.187

183 General Dynamics Corp., ASBCA No. 13869, 70-1 B.C.A. para. 8143.
18414, at 37,835.
185 General Dynamics Corp., ASBCA Nos. 15394 and 15858. 72-2 B.C.A. para,
9533.
188 |d. at 44,404.
187The complete text of ASPR § 15-205.30, Precontract Costs, reads, as follows:
Precontract costs are those incurred prior to the effective date of the contract directly pur-
suant to the negotiation and in anticipation of the award of the contract where such incurrence
is necessary to comply with the proposed contract delivery schedule. Such costs are allowable
to the extent that they would have been allowable if incurred after the date of the contract.
(But see 15-107.)
ASPR § 15-107 deals with advance agreements between the government and a
contractor concerning the reasonableness and allowability of special or unusual
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Cases decided in this area reveal a tendency to interpret narrowly
the language of this principle. In United Technology Center,18® the
ASBCA would not permit recovery of certain special tooling (direct)
costs because they did not represent a “proper)) precontract ex-
pense. Other decisions by this same board have also indicated a con-
servative approach.18®

3. Selling Costs

ASPR § 15-205.37 informs, quite simply, that such expenses,
which include the cost of sales promotions, negotiation, and liaison
between government representatives and contractor personnel, are
allowable to the extent they are reasonable and allocable to gov-
ernment business.12¢

As with bid and proposal costs and precontract costs, the ASBCA
follows a rather conservative line. In fact, expenses for which re-

costs. The purpose of advance agreements is to avoid later disputes. In ASPR
§ 15-107(g), it is stated that precontract costs are one example of the type of cost
for which advance agreements may be particularly important.

188 United Technology Center, ASBCA No. 12007, 68-2 B.C.A. para. 7350.

188 See, e.g., Channell Splicing Machine Co., ASBCA No. 10209, 66-2 B.C.A.
para. 6061, and Capitol Engineering Corp., ASBCA No. 11453,68-1B.C.A. para.
6833.

190 ASPR § 15-205.37, Selling Costs, states:

(a) Selling costs arise in the marketing of the contractor’sproducts and include costs of sales
promotions. negotiation. liaison between Government representatives and contractor’s per-
sonnel, and other related activities.

(b) Selling costs are allowable to the extent they are reasonable and are allocable to Gov-
ernment business (but see 15-107 and 15-205.1). Allocability of selling costs will be deter-
mined in the light of reasonable benefit to the Government arising from such activities as tech-
nical, consulting. demonstration, and other services which are for purposes such as application
or adaption of the contractor’s products to Government use.

(e} Notwithstanding (b} above, salesmen’s or agents’ compensation, fees, commissions. per-
centages, retainer or brokerage fees, whether or not contingent upon the award of contracts,
are allowable only when paid to bona fide employees (see 1-505.3) or bona fide established
commercial or selling agencies (see 1-505.4) maintained by the contractor for the purpose of
securing business.

ASPR § 15-107 is the provision on advance agreements on particular cost items,
discussed supra in note 187. Selling and distribution costs are listed as another
example of the type of cost for which advance agreements may be particularly
important. ASPR § 15-107(g). ASPR § 15-205.1 is the principle of advertising
costs, discussed supra at notes 53 and 57 and surrounding text. ASPR §§ 1-505.3
and 1-505.4 are definitions of the terms “bona fide employees” and “bona fide
established commercial or selling agencies,” respectively.

ASPR § 15-205.37(c) was amended by Item XXI11 of Defense Procurement Cir-
cular No. 76-7,dated 29 April 1977. At page 11 of DPC No. 76-7 it is explained:

As a result of publicized disclosures concerning questionable payment of consultant fees,
agents’ commissions and entertainment of Government personnel, several provisions of ASPR
have been given additional consideration. A review by a DoD Task Force, established to study
the areas involved, resulted in various recommednations that would further clarify the intent
of DoD with regard to these areas and enhance the effectiveness of DoD safeguards against
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covery was not permitted under the bid and proposal costs were
also denied under the selling cost principle. Specifically, construc-
tion costs for prototypes and demonstration aircraft have been dis-
allowed because they lacked a sufficient nexus to marketing.1%! In
fact, in the General Dynamics Corporation (Corvair Division) deci-
sion the board significantly restricted the language of the selling
costs provision.
ASPR 15-205.37 does not define “selling costs.” It states that they
“arise in the marketing” of products. We take the quoted expression
to confine this category of costs to those DIRECTLY attributable to
marketing efforts. The examples used in ASPR confirm this conclu-
sion, enen though they themselves are extremely broad and lend

themselves to high-flying when used out of context.*®? (emphasis
added)

When one considers litigation relative to the three principles
unde