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AN OVERVIEW AND ANALYSIS OF THE
NEW RULES OF PROFESSIONAL
CONDUCT FOR ARMY LAWYERS

by Major Bernard P. Ingold*

I. INTRODUCTION

In October 1987 The Judge Advocate General of the Army pro-
mulgated a new set of rules to govern the conduct of all uniformed and
civilian Army attorneys.' The new rules (hereinafter Army Rules)
replace the ABA Model Code of Professional Conduct, which had for
over a dozen years served as the standard of ethical responsibility for
Army lawyers.2 The new Army Rules are generally based on the ABA
Model Rules with several changes to accommodate peculiarities of
military practice.®

This article begins by reviewing the history of ethical standards for
lawyers in this country up through adoption of the ABA Model Rules
of Professional Conduct. The article addresses some of the common

*Judge Advocate General's Corps. Currently assigned as instructor, Administrative
and Civil Law Division, The Judge Advocate General's School. Formerly assigned as
Defense Appellate Attorney, Branch Chief, and Supreme Court Coordinator, Defense
Appellate Division, US. Army Legal Services Agency, 1982-1986; Chief, Legal Assis-
tance, Administrative Law Officer, and Procurement Counsel, Fort Devens, Mas-
sachusetts, 1979-1982. Author of Recent Reforms in Divorce Taxation: For Better or for
Worse, 120 Mil. L. Rev. 203 (1988); Buying, Selling, and Renting the Family Home: Tax
Consequences for the Military Taxpayer After the 1986 Tax Reform Act, The Army
Lawyer, October 1987, at 23; Discovering and Removing the Biased Court Member, The
Army Lawyer, January 1986, at 32. B.G.S., University of Michigan, 1975;J.D., Uni-
versity of Arkansas at Fayetteville, 1979; LL.M., The Judge Advocate General's
School, 1988. Member of the bars of the State of Arkansas, the U.S. Supreme Court, the
U.S. Court of Military Appeals, and the U.S_Army Court of Military Review.

'Dep't of Army, Pam 27-26, Legal Services: Rules of Professional Conduct for
Lawyers (31 Dec. 1987) [hereinafter R.P.C.]. The Army was the first service to adopt
the ABA Model Rules of Professional Conduct. The Navy adopted a modified version of
the Model Rules in November 1987, but it did not include the comments that accom-
pany the Model Rules. The new Army Rules are applicable to all attorneys certified by
The Judge Advocate General, lawyers employed by the Army, and civilians practicing
in courts-martial.

2The Model Code of Professional Responsibility was made applicable to Army attor-
neys by regulation. Army Reg. 27-3, Legal Services: Legal Assistance, para. 1-9 (1Apr.
1984) [hereinafter AR 27-31.1n 1973 The Judge Advocate General adopted the Model
Code to govern the conduct of lawyers participating in courts-martial. In 1982 the
Model Code was made applicable to all Army lawyers.

3The Army Rules were drafted by an inter-service committee appointed in 1984 by
the service Judge Advocate Generals. For a history of the development of the service
rules see Albertson, Rules of Professional Conduct for the Naval Judge Advocate, 35
Fed. Bar News & J. 334 (1988).
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criticisms made about the Model Rules and considers whether these
Rules are appropriate for Army implementation. Part III contains an
in-depth analysis of each rule in the new Army Rules. The article
concludes in Part IV by evaluating the Army Rules and by making
some recommendations for improvement.

11. HISTORY OF LEGAL ETHICS

A. THE ABA MODEL CODE OF
PROFESSIONAL RESPONSIBILITY

There was no formal attempt to codify rules of professional stan-
dards for the legal profession until 1887, when Alabamz adopted the
Canons of Professional Responsibility.* Although several other states
subsequently passed codes, there was no uniformity in the standards
being adopted. In 1908, after a three-year study, the American Bar
Association promulgated the Canons of Professional Ethics.” These
Canons, though frequently amended, survived for over one-half of a
century. Although they were criticized for being duplicative, too
vague for adequate enforcement, and devoid of clear organization,®
there was no movement to reform the rules until 1964,when a special
committee of the ABA began work on drafting a new code of ethics.
The committee completed its work in 1969, and the ABA promul-
gated a new set of disciplinary rules, the Model Code of Professional
Responsibility, which for the first time provided mandatory
standards.” Most of the states adopted the Model Code within the
next few years with only minor modifications.

A unique innovation of the new Code was the division into three
parts: Canons, Ethical Considerations (EC), and Disciplinary Rules
{DR). The nine canons were general restatements taken from the pre-
decessor canons. The Ethical Considerations were intended to be
aspirational goals for the legal profession. The mandatory provisions
of the Code were contained in the Disciplinary Rules.

The tripartite division of the Code never worked as its drafters

‘Armstrong, A Century of Legal Ethics, 64A.B.A.J. 1063(1978). These Canons were
largely based on the efforts of two 19th century legal scholars, George Sharswood,
Dean of the University of Pennsylvania Supreme Court, and another legal ethics ex-
pert, David Hoffman, a Baltimore attorney.

5Canons of Professional Ethics (1908). These rules were proposed by the ABA and
adopted in various forms by the states. The rules were largely patterned after the
Canons adopted by the Alabama bar.

‘Walter, An Overview of the Model Rules of Professional Conduct, 24 Washburn L.J.
443,445 (1985).

"Model Code of Professional Responsibility (1969) [hereinafter Model Code].
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intended.® Although the Code represented a needed move toward
clearer standards and an emphasis on stricter enforcement, confusion
existed among members of the bar on how to interpret the separate
provisions of the Code. The distinctions between Ethical Consider-
ations and Disciplinary Rules were often blurred, leading to uneven
enforcement among the states, Moreover, the Code was largely in-
effectual in dealing with the problems of lawyers committing negli-
gence, engaging in marginal misconduct, and charging excessive
fees.®

Several internal inconsistencies exacerbated the difficulties in re-
sorting to the Code to resolve ethical problems. For example, Canon 4
exhorted attorneys to hold secrets and confidences of a client
inviolate.”” Code provision DR 7-102 required disclosure, however, of
aclient’s past fraud to a tribunal or an affected person.” Subsequent-
ly, in response to the conflict, DR 7-102 was amended to prohibit dis-
closure of any information “otherwise privileged.”*? This amend-
ment completely negated DR 7-102(B) because the phrase “otherwise
privileged” was construed to cover all information a lawyer had about
the case.

Another shortcoming of the Code was its failure to effectively con-
trol lawyer advertising and commercialization. This shortcoming led
the Supreme Court to declare several prohibitions unconstitutional.
The Supreme Court has, for example, struck down the blanket sup-
pression of lawyer advertisement,'® the broad prohibition against
lawyer solicitation,'* and the regulations against group legal

®See Gaetke, Why Kentucky Should Adopt the ABAs Model Rules of Professional
Conduct, 74 Ken. L.J. 581 (1985); Denecke, Complexities of Modern Practice Require
Changes in Oregon Ethics Code, 19 Willamette L. Rev. 621, 629 (1983); Sutton, How
Vulnerable is the Code of Professional Responsibility, 57 N.C.L. Rev. 497, 505-09
(1979).

®For a complete analysis of the Code’s shortcomings in this regard see Walter, An
Overview ofthe Model Rules of Professional Conduct, 24 Washburn L.J. 450-51 (1985).

”"Model Code DR 4-101 (1981).

“Model Code DR 7-102(B)1) (1969).

“Model Code DR 7-102(B)(1). A majority of states refused to adopt this amendment.
For a discussion of this issue see Giffin and Mason, The New ABA Ethics Rules: A
Change for the Better? 39 J. Mo. Bar 534 (1983).

!3Bates v. Arizona, 433 U.S. 350, reh’g denied, 434 U.S. 881 (1977).

In re R.M.J., 455 U.S. 191 (1982) (amended DR 2-101 held unconstitutional; states
can prohibit advertising only if it is inherently misleading); Oralik v. Ohio State Bar
Assn., 436 U.S. 447, reh’g denied, 439 U.S. 883 (1978) (lawyer’s in-person solicitation of
employment could be prohibited even in the absence of specific harm); In re Primus,
436 US. 412 (1978) (solicitation of prospective litigants by nonprofit organizations
which engaged in litigation as a form of political expression could not be completely
restricted).
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services.'® As a result of these decisions the ABA moved to amend the
Code nine times.'®

B. THE ABA MODEL RULES OF
PROFESSIONAL CONDUCT

Although in existence for only slightly over a decade, the ABA
Code quickly became in need of overhaul. A developing consensus of
the bar was that the substantive rules of the Code envisioned law
practice in a simplistic litigative setting not related to modern legal
reality.” Moreover, many provisions of the Code were rendered obso-
lete by Supreme Court cases and other developments. Finally, the
division of the Code into three statements was largely a failure.

The process of developing a new set of rules began in 1977 when the
ABA appointed a commission to reexamine the Model Code.""
Although the commission concluded that the Code was in need of
comprehensive revision, they did not set out to establish an entire
new body of law. Rather, they incorporated the legal principles con-
tained in case law and the Code. The drafters did, however, close
some gaps, clarify several ambiguities, and completely revise the for-
mat and structure of the Code.'®

In August 1983, after six years of debate, the ABA approved the
new Model Rules.?® Since then over one-half of the states have
adopted some version of the Model Rules to regulate the conduct of
licensed attorneys.?

"*"United Transportation Union v. State Bar of Michigan, 401 U.S. 576 (1971) (Court
held unconstitutional an attempt to prohibit, as solicitation, a union from advising
members to secure legal services).

16The Model Code was amended in 1970, 1974, 1975, 1976, 1977, 1978, 1979, and
twice in 1980. American Bar Association, Annotated Code of Professional Responsibil-
ity, Preface (1982).

17R. Aronson, J. Devine, & W. Fisch, Problems, Cases and Materials in Professional
Responsibility 511 (1985);G. Hazard, Ethics in the Practice of Law, 6-7 (1978); Waters,
Overview of the Model Rules, 24 Washburn L.J. 443, 452 (1985). Patterson, Wanted: A
New Code of Professional Responsibility, 63 A.B.A.J. 639 (1977).

8This commission, entitled Commission on Evaluation of Professional Standards,
was known informally as the Kutak Commission. The Commission published its first
draft on January 30, 1980.

9See generally Kutak, Evaluating the Proposed Model Rules of Professional Con-
duct, 1980 Am. B. Found. Res. J. 1016.

2°The ABA House of Delegates adopted the Model Rules of Professional Conduct on
August 2, 1983. G. Hazard & W. Hodes, The Law of Lawyering: A Handbook on the
Model Rules of Professional Conduct, at xxxi (1985). See generally Lawscope, ABA
Annual Meeting, 69 A.B.A. J. 1365 (1983).

21As of January 1,1989, 31 states have adopted some version of the Model Rules:
Arizona, Arkansas, Connecticut, Delaware, Florida, ldaho, Indiana, Kansas,
Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada.

4
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While the Rules have generally been hailed by the bar and legal
commentators, they are not without their critics. Perhaps the
strongest criticism of the Rules to date is from Stephen Gillers in his
law review article, What We Talked About When We Talked About
Ethics: A Critical View of the Model Rules.?2 In a scathing commen-
tary, Gillers arguesthat the ABA Rules are “astonishingly parochial,
self-aggrandizing [and] favor lawyers over clients, other persons and
the administration of justice in every line, paragraph, and provision
that permits significant choice.”??

Another critic of the Model Rules, Richard L. Abel, maintains that
they were drafted with an “amorphousness and ambiguity that ren-
der them virtually meaningless.”>* To support this assertion, Abel
points out that the Rules are not sufficiently precise, resorting to un-
ascertainable goals such as “legitimate purposes,” “requirements of
fair dealing,” and “act with reasonable promptness and diligence.”25

The task confronting the drafters of the Rules, however, was to
draft rules that would cover a wide range of contexts. Some flexibility
is absolutely essential to accommodate these possibilities. Moreover,
to set the standards too high would lead to uneven enforcement.?®

Both Abel and Gillers also point out that the Rules do little more
than state what is either morally or legally expected of lawyers
anyway.” Ethical standards are significant, however, in expressing
shared values and thereby limiting attorneys’ perspectives in deter-
mining the propriety of certain conduct.”” Rules also help lawyers

New Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma,
Oregon, Pennsylvania, South Dakota, Utah, Virginia, Washington, West Virginia,
Wisconsin, and Wyoming. See American Bar Association/Bureau of National Affairs,
Lawyer’s Manual on Professional Conduct, 01:3 (1988)hereinafter cited as ABA/BNA
Law. Man. Prof. Con.].

“Gillers, What We Talked About When We Talked About Ethics: A Critical View of
the Model Rules, 46 Ohio State L.J. 243 (1985).

231d. at 245 _Gillers concedes, however, that the Rules “read better than the Code and
fill some critical gaps.”

24Abel, Why Does the ABA Promulgate Ethical Rules?, 59 Tex. L. Rev. 639, 642
(1981). Abel submits that the lawyers who drafted the Rules would be the first to
attack them on grounds of vagueness when representing other attorneys accused of
violating them.

251d. at 642.Abel also argues that the Rules suffer the defect of being both under-
inclusive and over-inclusive.

28See Sutton, How Vulnerable Is the Code of Professional Responsibility?, 57 N.C.L.
Rev. 497,506 (1979). Another author who believes that recourse to “weasel words” is
defensible is Professor Deborah Rhode. See Rhode, Why the ABA Bothers: A Functional
Perspective on the ABA Code, 59 Tex. L. Rev. 689 (1981).

27Gillers, supra note 22,at 265. Abel, supra note 24, at 645.

28Gee Rhode, supra note 26,at 709.See also R. Under, Law in Modern Society 30
(1976).
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deal with clients who ask them to undertake improper means to pur-
sue cases.

Another deficiency of the Rules, according to their critics, is that
they fail to prescribe a disciplinary mechanism or to specify penalties
for violations.?® The critics do not suggest, however, that state
mechanisms for enforcement have somehow been inadequate in deal-
ing with lawyer misconduct. Moreover, it would be altogether im-
possible for the drafters of the Rules to prescribe penalties for certain
violations, given the myriad facts and circumstances that could apply
to each case.

Perhaps the most significant objection voiced over the Rules is that
they are self-serving and expedient to the bar.>* The Model Rules,
though admittedly protectionist, are a significant improvement over
the Code. For example, the Rules loosen the traditional prohibitions
on advertising®! and commercial solicitation,®? even though this was
not favored by a majority of the bar. Moreover, the Rules also address
with greater specificity areas of courtroom decorum,** commingling
of funds,?* and conflicts of interest.5

One area that was not substantially improved in the Model Rules is
an attorney's pro bono responsibilities. The Rules retain the largely
hortatory language, urging lawyers to contribute toward public in-
terest activities without imposing any specific minimum require-
ments.®®

A positive step in the Model Rules is the rejection of the concept of
the one dimensional lawyer operating in a simple litigative setting.
The Rules recognize that lawyers operate in different capacities with
divergent responsibilities. A lawyer can be called upon in today's
complex world to represent, advocate, mediate, or advise. Moreover,
even when serving as advocates, lawyers practice in widely divergent

"'Abel. supra note 24, at 649. Of course the Code also does not mention penalties or
furnish a mechanism for processing state disciplinary proceedings.

" " Abel,supra note 23, at 653-667. Gillers, supra note 22, at 245. Another commenta-
tor has pointed out that it is not altogether surprising that the legal profession took
care of its own in the Rules, given the fact that only one of the Kutak Commission's
members is not an attorney. See Rhode, supra note 26, at 690.

" "Model Rules of Professional Conduct Rule 7.2 (19831 [hereinafter Model Rules].

32Model Rule 9.3.

#3Model Rule 3.5.

34Model Rule 1.5.

35Model Rule 1.7.

" "Model Rule 6.1. This Rule has not been included in the Army Rules of Professional
Conduct for Lawyers. The comments to Model Rule 6.1 indicate that Rule 6.1 is not
intended to be enforced through the disciplinary process.

6
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tribunals, such as civil, criminal, and administrative. The Model
Rules respond to these developments by organizing the Rules accord-
ing to specific professional functions and by delineating standards
addressing the different roles a lawyer assumes.

Perhaps the most significant development in the new Rules was
rejection of the three part format of the Model Code. The more effec-
tive format used by the drafters was to state a rule and follow it with
official comment, similar to a restatement of laws format.

This development is significant, because it represents the final
abandonment of referring to aspirational standards in a lawyer code
of ethics. The Rules now simply set forth a positive statement de-
fining minimum acceptable behavior that can be enforced through
the disciplinary process. According to the commission chairman, the
philosophy of this approach was that good standards should be con-
sidered matters of law and not morality.?”

The new form and structure of the Rules are also significant be-
cause “characteristics influence, if not determine, one’s perception of
the importance of content.”®® The new format of the Rules represents
a clearer, more intelligent framework to define ethical standards and
impose disciplinary sanctions.®

C. THEARMY RULES OF PROFESSIONAL
CONDUCT FOR LAWERS

The adoption of the Model Rules in 1983 forced the uniformed ser-
vices to reconsider their own standards of professional responsibility.
Although The Judge Advocate General (TJAG) of the Army directed
judge advocates and civilian attorneys to follow one ethical standard,
the ABA Model Code,*® these lawyers obviously referred to their own
licensing state’s interpretation of the Code. The result was a lack of
uniformity on the ethical standards applicable to Army attorneys.*!

37Kutak, Coming: The New Model Rules of Professional Conduct, 66 A.B.A. J. 47
(1980). See also Model Rules Preface.

3%Patterson, A n Analysis of the Proposed Model Rules of Professional Conduct, 31
Mercer L.Rev. 645,646 (1980).

3%A number of authors conducting comprehensive reviews of the Model Rules have
reached this conclusion. See, e.g., Stevens, Wyoming Rules of Professional Conduct: A
Comparative Analysis, 23 Land and Water L. Rev. 463 (1988); Walter, An Overview of
the Model Rules of Professional Conduct, 24 Washburn L.J. 443 (1985); Patterson, su-
pra note 38.

*®Army Reg. 27-1, Legal Services: Judge Advocate Legal Services, para. 5-3 (1Aug.
1984) [hereinafter AR 27-1].

“1As one author has cogently pointed out, service attorneys could be licensed in one
of fifty-four different jurisdictions, all with potentially different interpretations of the

7
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This situation was clouded further as more and more states adopted
the ABA Model Rules. Army lawyers licensed in these states were
required to comply with two different, and in some cases inconsistent,
sets of ethical rules. In cases of direct conflict, there was no guidance
as to which standard should supersede.

Clearly, there was an urgent need for adopting one standard for all
Army attorneys. The committees appointed by the service Judge
Advocate Generals appropriately rejected the ABA Code as the model
to serve for these uniform rules. The Code no longer reflected the
minimal standards that the legal community felt appropriate. The
format of the Code proved unworkable and far less superior to the
clearer framework furnished by the Rules. Most importantly perhaps,
the Code did not provide clear guidance for resolving many ethical
problems unique to attorneys in the military.

The decisionto use the Model Rules as the basis for an Army code of
ethics was sound. Although there are several areas in which the Mod-
el Rules are either irrelevant or inappropriate to the practice of law
in the military, the working group was able to devise rules that clear-
ly responded to the unique problems. For example, the proscriptions
in these Rules implementing the rule of imputed disqualification
could not realistically apply to a single military office tasked to pro-
vide diverse legal services to a large community. Another major prob-
lem area not adequately addressed in the Model Rules or the Code is
the proper role for Army judge advocates when a conflict arises be-
tween the Army’s interests and the interests of a local commander or
command. The Army Rules’ resolution of these unique problems will
be addressed in Part III.

Perhaps the most significant issue facing the drafters of the Army
Rules was to determine whether The Judge Advocate General possess-
es the authority to promulgate rules governing professional conduct
for all Army attorneys and to discipline attorneys for violating those
rules. Although the Rules themselves do not contain a clear state-
ment of the basic authority for promulgating the Rules, there is a
reference to the fact that the Rules implement Rules for Courts-
Martial 109,Manual for Courts-Martial, 1984.42 This rule, when read

same ethical standard. Albertson, Rules of Professional Conduct for the Naval Judge
Advocate, 35 Fed. Bar News & J. 334,335 (1988).

“?Rule 109 states that each Judge Advocate General may “prescribe rules ... to
govern the professional supervision and discipline of military trial and appellate
judges, judge advocates, and other lawyers who practice in proceedings governed by the
Code and this Manual.” Rule 109 also authorizes TJAG to suspend attorneys for violat-
ing these standards. Manual for Courts-Martial, United States, 1984, Rule for Courts
Martial 109.

8
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in conjunction with Article 27 of the Uniform Code of Military
Justice,*® provides a compelling legal basis for The Judge Advocate
General’s authority to prescribe rules and discipline for lawyers prac-
ticing in proceedings under the Uniform Code of Military Justice.**

The Rules, however, are clearly intended to extend beyond regulat-
ing professional conduct in courts-martial to all judge advocates and
civilian employees under The Judge Advocate General’s disciplinary
authority. Although the source of authority is perhaps not as direct, a
strong argument can be made that The Judge Advocate General has
the inherent authority to prescribe standards for all uniformed Army
judge advocates, even when they are not practicing before courts-
martial.

Congress has directed that all officers in the Judge Advocate
General’s Corps have qualifications equal to those of the civilian bar.
The Judge Advocate General is tasked with the responsibility for
assigning duties*® and directing members of the Judge Advocate
General’s Corps in the performance of those duties.*® The Judge
Advocate General cannot adequately discharge these important
statutory functions without possessing the inherent power to pre-
scribe standards of professional conduct and to adopt a disciplinary
mechanism for enforcement.

The Judge Advocate General’s authority to prescribe rules for civil-
ian employees under his disciplinary jurisdiction*” is a more difficult
question. The Judge Advocate General of the Army is the delegated
approval authority for all assignments, promotions, and transfers of
Army civilian attorneysworking outside the office of the Secretary of
the Army, the Office of the U.S. Army Corps of Engineers, and the
Army Materiel Command.*® This authority includes, by necessary

43Under article 27, Uniform Code of Military Justice, the TIAG must certify as com-
petent officers who serve as military judges, trial counsel, and defense counsel in
courts-martial. Uniform Code of Military Justice art. 27, 10 U.S.C. § 827 (1982)
[hereinafter UCMJI.

“4Another author has also reached this same conclusion, Albertson, Rules of Profes-
sional Conductfor the Naval Judge Advocate, 35 Fed. Bar News and J. 334,336 (1988).
The author does not consider, however, whether authority exists to extend the Rules
beyond court-martial tribunals.

*10 U.S.C§ 3037(c) (1982). This statutory responsibility is implemented by AR
27-1, para. 2-2(f}(2).

46UCMJ art. 6. This statutory duty is implemented by AR 27-1, para. 2- 2(5)2.

47TAR 27-1, para. 2-2(v). The Judge Advocate General of the Army has qualifying
authority for all civilian attorneys below the grades of GS-16 (notincluding SES attor-
neys) who are not assigned to the U.S. Army Corps of Engineers (USACE) and the U.S.
Army Materiel Development and Readiness Command.

*8Army Reg. 690-300, Civilian Personnel, Employment, para. 7-2(a), (c.11, 15 May
1983).
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implication, the power to prescribe standards regulating professional
conduct as a condition to continued employment. It is illogical to con-
clude that The Judge Advocate General has the authority to apply
ethical standards of separate states to govern civilian attorney con-
duct, but yet does not have the authority to impose an independent
set of ethical rules.

A problem could arise if a civilian attorney is directed to pursue a
course of conduct under the Army Rules that is clearly inconsistent
with his or her licensing state code. Before taking action that would
violate one of the applicable standards, a civilian attorney should
consult with his or her superiors and attempt to find a practical solu-
tion. If the civilian attorney is directed to comply with the Army
Rules, a refusal could serve as grounds for taking adverse action. The
fact that the attorney has complied in good faith with the standard of
his licensingjurisdiction should in every case, however, be considered
strong evidence in mitigation.

ITI. AN OVERVIEW OF THE ARMY RULES
OF PROFESSIONAL CONDUCT FOR
LAWYERS

A. SCOPE OF THE RULES

The Army Rules are divided into eight broad categories® relating
to specific duties or functions of the lawyer. Unlike the ethical consid-
erations under the ABA Code, the new Rules are, for the most part,
specific and mandatory. The failure to comply with a rule is grounds
for invoking the disciplinary process against an attorney.>® The deci-
sion to impose discipline will depend on all of the facts and circum-
stances of the case as they existed at the time of the conduct in
question.?* A lawyer's reasonable resolution of an ethical issue is not,
according to the scope section of the Rules, open to unbridled second
guessing.5? Rather, reviewing authorities must appropriately take
cognizance of the fact that attorneys often must make ethical resolu-
tions on an uncertain or incomplete state of the evidence.

Even if a violation of a rule is found, it does not give rise to a civil

4°Although the Army Rules contain eight chapters, the Army did not adopt any of
the rules contained in section six of the ABA Model Rules dealing with lawyers doing
public service. This section has been reserved for possible future use.

S9R.P.C. Scope.

511d

521d.

10
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action against either the attorney or the United States.5® Despite this
disclaimer, however, it is unrealistic to expect that the rule will be
ignored in malpractice litigation.>* The Rules may also not be used as
procedural weapons by opposing parties in collateral proceedings.5°
Rather, the overriding purpose of the Rules is to provide guidance to
lawyers and furnish the framework for regulating professional con-
duct.

B. CHAPTER 1: THE CLIENT-LAWYER
RELATIONSHIP

1. Rule 1.1:Competence

Rule 1.1 affirmatively defines the standard of competence for all
Army attorneys.>® This rule, which has no direct counterpart in the
ABA Model Code,?” particularizes the elements of competent repre-
sentation to include the “legal knowledge, skill, thoroughness, and
preparation reasonably necessary for representation.”®® This rule is
intended to provide a strong, positive commitment to provide compe-
tent professional service. Relevant factors to determine if a lawyer
has the required knowledge and skill include the relative complexity
of a matter, the lawyer’s general experience, the lawyer’s training
and education, the preparation and study the lawyer is able to devote
to the matter, and whether it is possible for the lawyer to consult with
others on the matter.%®

New judge advocates often face some legal matters for which they

53The new Rules explicitly state that a “[v]iolation of a Rule should not give rise to a
cause of action nor should it create any presumption that a legal duty has been
breached. The Rules. . .are not designed to be a basis for civil liability.” R.P.C. Pream-
ble. See also Legislative History of the Model Rules of Professional Conduct: Their
Development in the ABA House of Delegates, American Bar Association 30 (1987).

54See generally Farve and Strong, The Model Rules of Professional Conduct: No
Standard For Malpractice, 47 Montana L. Rev. 363 (1988); Hoover, The Model Rules of
Professional Conduct and Lawyer Malpractice Actions: The Gap Between the Code and
Common Law Narrows, 22 New Eng. L. Rev. 595 (1988).

55R.P.C. Scope.

56R.P.C. Rule 1.1.

57The closest Model Code rule provided that a “lawyer shall not handle a matter
which he knows or should know that he is not competent to handle, without associating
himself with a lawyer who is competent to handle it.” Model Code DR 6-101(AX1)
(1980). Model Code DR 6-101(A)(2) further required preparation adequate under the
circumstances.

58R.P.C. Rule 1.1.This standard was derived from legal malpractice cases. A viola-
tion of Rule 1.1will not, however, give rise to a civil cause of action against the attor-
ney or the U.S. Government. See supra notes 53 and 54 and accompanying text.

°R.P.C. Rule 1.1 comment.

11
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have received no specialized training. The mere fact that a newly
admitted lawyer is unfamiliar with a problem, however, will not
alone serve to disqualify him or her.®® The Rules recognize that the
competence needed to provide adequate representation can be
obtained through study or through consultation with a lawyer of
established skill.’? Nevertheless, judge advocates are often called
upon to provide assistance in a matter that exceedstheir competence.
If this occurs, an attorney should refer the matter to another attorney
who is qualified to handle the matter.52

A fundamental concern in this area is whether the attorney or the
supervisor has the responsibility for determining if the attorney is
competent to handle a particular assignment. According to the com-
ments to Rule 1.1,the supervisory attorney has the responsibility for
making this initial determination.®® All judge advocates, however,
have the responsibility to inform their supervisors if they believe
they are not competent to handle a particular case or issue.

Judge advocates are sometimes called upon in an emergency to ren-
der legal opinions on matters outside their immediate expertise. They
may provide assistance when referral to another attorney would be
impractical, even if they do not have the skill ordinarily required.®*
The assistance provided in these emergency situations, however,
should be limited to that necessary in the circumstances.5®

2. Rule 1.2:Scope o Representation

Army Rule 1.2 states that, subject to three exceptions, a lawyer
must abide by a client’s decision concerning the objectives of repre-
sentation and must consult with the client concerning the means
of the representation.®® The three exceptions to this rule are when
the lawyer limits the objectives of the representation after
consultation,®” when the client engages in criminal or fraudulent

89R.P.C. Rule 1.1.

S1R.P.C. Rule 1.1comment.

521d.

S31d. This is reinforced by R.P.C. Rule 5.1(d), which provides that supervisors are
responsible for ensuring that subordinate judge advocates are properly trained and
competent to perform duties to which they are assigned.

84R.P.C. Rule 1.1comment.

%51d.

%6R.P.C. Rule 1.2.This rule has no direct counterpart in the Model Code, but much of
it reflects preexisting law.

87R.P.C. Rule 1.2(c). The comments to this provision provide, however, that a client
may not be asked to agree to representation so limited as to deprive him of adequate
right to counsel.

12
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conduct,®® and when the client expects assistance not permitted by
law or the rules of professional responsibility.®

Under Army Rule 1.2 a lawyer is required to exercise his profes-
sional independent judgment throughout the representation of the
client, to include deciding the means of accomplishing the client’s
objectives.”® Although the line between objectives and means will
sometimes be blurred, the comments provide explicit guidance on
what decisions are exclusively the client’s.”* A lawyer may not,
according to Rule 1.2,take independent action on behalf of a client
without at least consulting with the client.”®

The comments to Rule 1.2 address the dilemma faced by an attor-
ney who learns that the client is engaged in criminal conduct. Unless
required under Rule 1.6, a lawyer shall not reveal the client’sinten-
tion to commit an offense.” A lawyer shall not, however, continue to
assist a client in conduct the lawyer knows is criminal or
fraudulent.”™ Rule 1.2(e) requires a lawyer to consult with a client
regarding the limits of the lawyer’s conduct when the lawyer learns
that a client expects assistance not permitted. This provision, which
has been characterized as a “Miranda warning,” has been criticized
as inconsistent with the traditional lawyer-client relationship.”® The
fact is that a lawyer, by advising a client he may have to make cer-
tain disclosures against the client’s interests, will undoubtedly in-
hibit the attorney-client relationship. In the long run, however, an
attorney is more candid and useful to the client by revealing the
limitations on his authority. A more practical and perhaps more dif-

88R.P.C. Rule 1.2(d). This rule is similar to paragraph (d) of DR 7- 102(A)(7), which
provided a lawyer “shall not counsel or assist his client in conduct that the lawyer
knows to be illegal or fraudulent.” See also Model Code DR 7-102(A)(6) and EC 7-5.

S9R.P.C. Rule 1.2(e).

°R.P.C. Rule 1.2(a). The lawyer is the decisionmaker on all technical and legal tac-
tical matters. He should, however, consult with the client concerning the means.

“IR.P.C. Rule 1.2comment. Examples of client decisionsin a legal assistance setting
include the decisionsto accept a settlement offer or to agree to pay a specificamount of
family support. Examples of such decisions facing a criminal accused are the decisions
to plead guilty, to waive an affirmative defense, to waive trial by members, or to tes-
tify.

“21d. The lawyer also has the duty to ensure that the client’s decision is an informed

"The rule does provide, however, that the lawyer “may discuss the legal conse-
quences of any proposed course of conduct with a client and may counsel or assist a
client to make a good faith effort to determine the validity, scope, meaning, or applica-
tion of the law.” R.P.C. Rule 1.2(d).

"8See Freedman, Lawyer-Client Confidences: The Model Rules Radical Assault on
Tradition, 68 A.B.A.J. 429,431 (1982).

13
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ficult problem for counsel is to determine exactly when the disclosure
is necessary.

An attorney may occasionally be called upon to represent a client
who possesses unpopular views or who has engaged in distasteful con-
duct. Rule 1.2encourages lawyers to provide representation to these
clients by specifyingthat their representation does not constitute an
endorsement of the clients’ views or activities.”®

3. Rule 1.3:Diligence

A common complaint made by clients against attorneys is that they
have procrastinated or taken an unnecessary delay in accomplishing
the objectives of the representation. Rule 1.3 responds to this com-
plaint by requiring all attorneys to act with reasonable diligence and
promptness when representing clients.”” Army Rule 1.3also adds a
phrase not found in the ABA Model Rules, requiring lawyers to con-
sult with clients as “soon as practicable and as often as necessary
after undertaking representation.””® To comply with this rule, it is
obvious thatjudge advocates should carefully manage their caseloads
to ensure that all clients can be effectively represented.”®

It is interesting to note that none of the Army Rules retain the
requirement found in the Code imposing a duty on counsel to repre-
sent a client “zealously.”®® Although the comment to Rule 1.3does
state that a lawyer should represent a client with zeal, the emphasis
of the black letter rules is on more positive terms such as competence
and diligence. This shift away from vague concepts contained in the
Model Code such as zealousness and negligence toward more objec-
tive standards is commendable.®

Although an attorney is not bound to press for every advantage, the
comments to Rule 1.3 recognize that precedent may sometimes re-

"6R.P.C. Rule 1.2(b). Violations of this rule could lead to disbarment. See I n re Blank-
enburg, 654 P.2d 195 (Ariz. 1984) (attorney disbarred for failure to return files and
take action requested by clients).

“"R.P.C. Rule 1.3.

"8Id. The requirement to consult with a client continues until the relationship is
terminated.

°Id.

“Model Code DR 7-101(A).

81Two commentators have cogently reflected that the word “zeal is as difficult to
define as it is archaic, and it provides a potential warrant for mindless fanaticism.” R.
Underwood & W. Fortune, Trial Ethics 1.3,at 6 (1988). See also G. Hazard, Jr.and W.
Hodes, The law of Lawyering: A Handbook on the Model Rules of Professional Conduct
47 (1985); ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1273
(1973).

14
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quire an attorney to pursue certain matters on behalf of a client.?2 A
lawyer, however, retains the discretion in determining the means by
which a matter should be pursued.®?

According to the comments to Rule 1.3 a lawyer must carry
through to conclusion all matters undertaken for a client.®* A lawyer
should ensure that the client understands exactly when the lawyer-
client relationship is terminated. For example, a legal assistance
attorney who has prepared a will for a client should inform the client
that he will no longer be representing him in the matter and will not
be looking out for changes in the law that may impact on the validity
of the will. If the representation of a client has not produced complete-
ly successful results, a lawyer should advise his client of all appeal
rights before terminating responsibility for the matter.®®

4. Rule 1.4:Communication

A logical extension of Rule 1.2and Rule 1.3is the requirement in
Rule 1.4to0 keep a client informed about the status of a matter and to
respond to all requests for information.®® A second part to Rule 1.4
requires lawyers to explain a matter to a client in enough detail so
the client can make an informed decision regarding the
representation.®” The comments to Rule 1.4 recognize that the ade-
quacy of the communications will depend upon the circumstances.®®

82For example, United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), requires
appellate defense counsel to bring to the court's attention matters asserted by the
client as grounds for relief. See also United States v. Knight, 15M.J. 202 (C.M.A. 1983)
(appellate defense counsel must invite the attention of military appellate courts to
errors specified by the accused); United States v. Hullum, 15M.J. 261 (C.M.A. 1983)
(appellate defense counsel should contest appropriateness of sentence received by ac-
cused when the issue is squarely raised in the record).

83R.P.C. Rule 1.3comment. An appellate defense attorney therefore may decide not
to raise a matter being urged by a client as grounds for relief as an assignment of error
and not to prepare an appellate brief on the issue. See Jones v. Barnes, 463 U.S. 745
(1983) (criminal defendant's right to counsel is not violated when appointed defense
counsel refuses to raise colorable issues in appellate brief).

84R.P.C. Rule 1.3 comment.

851d.

86R.P.C. Rule 1.4(a). Some states have questioned whether this duty should be made
aspirational instead of mandatory. The potential harm with a mandatory rule, they
fear, is that the rule could serve as a license to harass attorneys who fail to act even
though there is no harm to the client. See, e.g., Report of the Special Committee of the
Kentucky Bar Association, Model Rule 1.4 (March 1986).

87R.P.C. Rule 1.4(b). If the Army is the client, the duty to communicate extends only
to appropriate officials of the Army. Although Rule 1.4 reflects preexisting law, it has
no direct counterpart in the disciplinary rules of the Model Code. See Model Code EC
7-8, which provides that lawyers shall exert their best efforts to ensure that all deci-
sions of clients are made only after clients have been informed of all relevant consid-
erations. See also Model Code EC 9-2.

85R.P.C. Rule 1.4(b).

15
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For example, practical exigencies will sometimes limit the time for
consultation. A lawyer cannot always be expected to consult with a
client concerning every trial strategy in detail. The guiding principal,
according to the comments, is for the lawyer to fulfill the client’s
reasonable expectations for information.8®

There may be some instances when withholding information from a
client is justified. For example, disclosure is not required if court
rules provide that information should not be revealed to a client or if
regulations restrict the release of classified information. Information
may also be withheld if a client would react imprudently to the in-
formation, such as when a client may be harmed by disclosure of a
psychiatric diagnosis.®® Under no circumstances, however, should an
attorney withhold information to further his own interests or for his
own convenience.

5. Rule 1.5:Fees

Army Rule 1.5 includes the same comprehensive rule regulating
civilian fee arrangements that is contained in the ABA Model Rules
of Professional Conduct.” The rule will apply to all private civilian
lawyers practicing in Army courts-martial. The primary reason for
including the rule was to provide judge advocates with a generally
accepted standard to consider allegations about fee irregularities in-
volving civilians appearing in Army tribunals.%2

Army Rule 1.5(c) adds several broad prohibitions restricting activi-
ties of reserve judge advocates.?® Generally, reserve judge advocates
shall not accept payment or compensation for representing a client in
amatter in which the advocate saw the client in an official capacity.*
The Army Rules do not automatically disqualify a reserve attorney
from all future contact with a client first seen in an official capacity.
The client may, for example, retain the reserve judge advocate in his
private capacity to work on a “wholly unrelated matter.”®®

8°R.P.C. Rule 1.4comment. A large proportion of complaints made to disciplinary
committees is the lawyer’s failure to keep the client informed. See Guadineer, Ethics
and Malpractice, 26 Drake L. Rev. 88 (1977).

90714,

9IR.P.C. Rule 1.5.

%21d.

%8R.P.C. Rule 1.5(f).

%4R.P.C. Rule 1.5 comment. The rule should be interpreted broadly enough to also
prohibit reserve judge advocates from requesting compensation. Thus, a reserve judge
advocate who requests payment for services rendered while in an official capacity
should be subject to discipline. To eliminate any possible ambiguity in this regard,
however, Rule 1.5(e) should be amended to clearly proscribe making requests for pay-
ments.

95R.P.C. Rule 1.5(f). This prohibitions are also contained in AR 27-1, para. 1-8(b),
and in AR 27-3. Thus, for example, a reserve judge advocate who sees a client while

16
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6. Rule 1.6: Confidentiality of Information

The lawyer’s duty of confidentiality has ancient origins stemming
from the law of evidence®® and the broader law of agency.®” The mod-
ern justification for the rule is to promote effective legal representa-
tion by encouraging clients to converse fully and frankly with their
lawyers.%®

The Code rules regarding confidentiality did not fully reflect the
scope of an attorney’s duty as a fiduciary and led to a restrictive def-
inition of confidence.”® The ABA Model Rules, in response to these
criticisms, defined confidences much more broadly than the Code and
avoided the terms “secrets” and “confidences.”’®® The new rule
adopted by the Army enlarges the confidentiality requirement to app-
ly to all information about a client “relating to the representation.”””’
This new single standard replaces the two-pronged duty of DR 4101,
which distinguished between “confidences” and “secrets.”%2

Under Army Rule 1.6, a duty of confidentiality extends to informa-
tion obtained prior to the formation of the attorney-client rela-
tionship and continues after the relationship has terminated. There
is no requirement under the rule for a client to ask that information
be kept confidential or for the lawyer to determine if a release of in-
formation would be embarrassing.*%3

The new Rules impose a specific duty on attorneys to ensure that
all subordinates understand and comply with the rule of
confidentiality.1®* Supervisory attorneys must therefore use reason-
able care in keeping privileged information confidential,*®?

working on active duty as a legal assistance attorney cannot undertake to represent
the client in the same general matter for a fee.

%68ee American Bar Association, Annotated Model Rules of Professional Conduct 64
[hereinafter Annotated Model Rules].

97E. Weeks, Treatise on Attorneys and Counsellors at Law 293-321 (1982); 8 Wig
more, Evidence 2292 (Chadbourn Rev. 1970).

®8Trice v. Comstock, 121F. 620 (8th Cir. 1903). See generally Radin, The Privilege of
Confidential Communication Between Lawyer and Client, 16 Calif. L. Rev. 487 (1928).

9*Upjohn Co. v. United States, 449 U.S. 383 (1981).

““Model Code DR 4-101 defined secrets as “information gained in the professional
relationship that the client has requested be held inviolate or the disclosure of which
would be embarrassing or would be likely to be detrimental to the client.”

101R.P.C. Rule 1.6.

“Model Code DR 4-101.

103R P.C. Rule 1.6.

104R P.C. Rules 3.8(e) and 5.3(b).

105R,P.C. Rule 1.6. For example, attorneys should use care in determining whether
an employee should be included in a conference with aclient. Ir. re Agnew, 311N.W.2d
869 (Minn. 1981).

17
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A question that frequently arises in the military is whether attor-
neys should disclose information to the chain of command about
whether or not a soldier has appeared for an appointment. If the
attorney has never seen the soldier, releasing information that he has
failed to appear for an appointment would not violate the rule. The
analysis is more complicated, however, if an attorney in the office has
formed an attorney-client relationship with the soldier. Information
relating only to whether the client has appeared for an appointment
may be released.’%® The central purpose for the rule of confidentiality,
to foster full and frank communication, is not furthered by withhold-
ing information that a soldier has not appeared for a scheduled
appointment. This information does not arguably “relate to the
representation’” of a client and should not, absent compelling
circumstances,'®” fall within the rule. Under no circumstances,
however, should an attorney disclose to the chain of command the
subject matter of the soldier’s visit or any other information concern-
ing discussions with the soldier. Because the release of information to
the command will depend on the facts and circumstances, an office
standard operating procedure should address the area and require
that all requests for such information be forwarded to the office super-
visor so that the policy is uniformly applied.

The familiar rule that a client may expressly consent to otherwise
protected disclosure has been retained under Rule 1.6.1°® Moreover,
Army Rule 1.6 recognizes, as does the Code, that a client impliedly
consents to disclosure of information to further the purposes of the
representation. Under this theory, a lawyer in a trial defense office
may freely disclose information to a legal clerk for the preparation of
necessary legal documents.!®® Attorneys may also, for example, re-
lease information during negotiations with opposing parties to facili-

196The duty of confidentiality has traditionally been limited to communications and
therefore has not been viewed as prohibiting the release of information relating to the
identity and location of a client. Annotated Model Rules at 66. See also In re Grand
Jury Proceeding, 680 F.2d 1026 (5th Cir. 1982); Comment, The Attorney-Client Priv-
ilege as Protection of Client Identity: Can Defense Attorneys be the Prosecution’s Best
Witness?,21 Am. Crim. L. Rev. 81 (1983); ABA Comm. on Ethics and Professional
Responsibility, Informal Op. 1411(1978).

1974 compelling circumstance might be if the client has specifically requested that
such information be withheld. In re Koziov, 79 N.J. 232,398 A.2d 882 (1979); Brennan
v. Brennan, 281 Pa. Super, 362, 422 A.2d 510 (1980). Trial defense counsel should also
be sensitive to the fact that disclosure of such information to the command may make it
necessary for them to appear as a witnesses against their clients and thereby to with-
draw. See R.P.C.Rule 3.7.

18R P.C. Rule 1.6(a).

109R.P.C. Rule 1.6(a). Although information about clients can pass freely among
lawyers in one legal officewithout violating Rule 1.6,it would be advisable to restrict
the information flow to avoid disqualifying others due to a conflict of interest.

18
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tate a satisfactory conclusion.””® Under both of these examples,
however, a client could instruct the attorney to limit the release of
particular information.” "'

Perhaps the biggest break from the Code in the Army Rules relates
to an attorney's obligation to reveal information regarding a client's
prospective crime. The Code approach to this issue was to give the
attorney the discretion to reveal "[tlhe intention of his client to com-
mit a crime and the information necessary to prevent the crime.”!2
This discretion existed regardless of the seriousness of the prospec-
tive crime. The Code rule led to widespread disagreement concerning
an attorney's duty to reveal information!!® and placed attorneys in
the uncomfortable dilemma of choosing between prevention of harm
or protection of the client.

Army Rule 1.6 attempts to resolve this dilemma by removing dis-
cretion and mandating disclosure to the extent the lawyer "reason-
ably believes necessary to prevent the client from committing a
criminal act that the lawyer believes is likely to result in imminent
death or substantial bodily harm, or significant impairment of
national security or the readiness or capability of a military unit,
vessel, aircraft, or weapon system.”!1*

The Army Rule is unique in this regard because there is no manda-
tory disclosure under either the ABA Code*!® or ABA Model Rule
1.6.1'® The ABA Model Rule instead gives the attorney discretion to
reveal information relating to a client's intention to commit an
offense involving imminent death or substantial bodily harm.**?
Under both the ABA and Army versions of Rule 1.6, however, an
attorney has no discretion to reveal information concerning a client's
intention to commit any type of lesser offense, for example, fraud,
theft. or absence without leave.

110R P.C. Rule 1.6(b).

1R P.C. Rule 1.6 comment.

*12Model Code DR 4-101(c).

“13Annotated Model Rules at 26.See also R.P.C. Rule 1.6 comment.

4R P.C. Rule 1.6(b).

"“Model Code DR 4-101(c)(3).

""*"Model Rules Rule 1.6.

1177d. An ABA opinion predating enactment of the Model Rules required disclosure
under DR 4-101(cX3) if the lawyer reasonably believed “beyond a reasonable doubt™
that a client intends to commit a crime. ABA Comm. on Professional Ethics and Griev-
ances, Formal Op. 314 (1965). It is highly doubtful that lawyers must meet this high
standard under the new Model Rule. Rather, mandatory disclosure should be made if
an attorney reasonably believes a client intends to commit a serious offense.
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Even though Army Rule 1.6 removes the lawyer from the uncom-
fortable position of determining whether or not to release damaging
information, implementing the new rule in practice will not be en-
tirely free of difficulty. Counsel must still speculate whether a
prospective offense constitutes either a threat to national defense in-
terests or is likely to result in imminent death or substantial bodily
harm. The comment to Army Rule 1.6(b) provides only minimal guid-
ance for determining whether conduct constitutes a sufficient threat
to national security by stating that it is triggered by receipt of in-
formation that aclient is threatening to release classified locations of
a special operations unit or intends to sabotage a vessel or aircraft.!!®
There are certain offenses, such as selling drugs to members of spe-
cial military units or subjecting a child to sexual abuse, however, that
are not so easily categorized.

Another problem facing counsel in this area is to determine just
how serious the client is about committing the threatened offense be-
fore making mandatory disclosure. Clients often make threats in the
course of receiving advice from their attorneys that they have no in-
tention in carrying out. Under these circumstances, counsel should
investigate the nature of the threat and ask for clarification, if possi-
ble. If the lawyer reasonably believes that harm is likely to result
after making a “good faith inquiry into the threat,” disclosure is
mandatory.!!®

Counsel must also decide to whom to make disclosure once he has
determined that it is mandated. The comment to Rule 1.6 statesthat
disclosure should be limited to that reasonably necessary to prevent
the harm.12° Accordingly, counsel should limit release of the informa-
tion and should report the intended offense to the disciplinary chain
of command only as a last resort.

A final exception to the rule of confidentiality permits attorneys to
disclose information to establish a claim or defense in a controversy
between the lawyer and the client or to respond to allegations “in any
proceedings concerning the lawyer’s representation of the client.”*?!
Although the phrase “in any proceeding” is not defined or explained
in the comments, it should be interpreted broadly enough for an
attorney to disclose otherwise confidential information during formal

18R P.C. Rule 1.6(b) comment.

11°R.P.C. Rule 1.6(a) comment.

120R P.C. Rule 1.6(b).

1?1R.P.C. Rule 1.6 comment. The leading case recognizing this “self defense” excep-
tion to client confidentiality is Meyerhofer v. Empire Fire and Marine Insurance Com-
pany, 497 F.2d 1190 (24 Cir. 1924).
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and informal investigations, such as an Inspector General’s inves-
tigation. Disclosure under this exception is, however, limited to that
reasonably necessary to vindicate the attorney.!2?

Many states have included another exception to the rule of confi-
dentiality allowing lawyers to reveal information necessary to rectify
the consequences of a client’s criminal or fraudulent act, in the fur-
therance of which the lawyer’s services have been used.**® The ABA
Model Rules and the Army version of Rule 1.6, however, do not in-
clude this exception. This omission is an unfortunate departure from
the ABA Code, which also required disclosure to rectify frauds per-
petuated during the course of representation.*?*

7. Rule 1.7: Conflicts of Interest—General Rule

The touchstone of the conflict of interest rules under Rule 1.7 is
loyalty to the client.'®® Rule 1.7 contains the general conflict of in-
terest proposition that loyalty to a client prohibits representing a
client if the representation will be directly adverse to another client
or to the lawyer’s own interests.!?® The rule, however, allows repre-
sentation in either situation if “[t]he lawyer reasonably believes the
representation will not be adversely affected or will not adversely
affect the relationship with the other client.”?2? In addition, the
clients concerned must consent to the representation after consulta-
tion. Under a test provided in the comment to Rule 1.7, representa-
tion would be unreasonable if a disinterested lawyer would conclude
that the client should not agree to representation under the
circumstances.'?®

“R.P.C. Rule 1.6(e).

123Nine jurisdictions would permit disclosure to resolve the consequences of criminal
or fraudulent acts where the lawyer’s services had been used: Connecticut, District of
Columbia, Maryland, Michigan, Nevada, New Jersey, Pennsylvania, West Virginia,
and Wisconsin. Of all the new rules, Rule 1.6isthe Model Rule most often changed by
jurisdictions adopting the new Rules. For a discussion of the various approaches taken
toward the rule by adoptingjurisdictions, see Kuhlman, Guest Commentary: Pennsyl-
vania Considers the ABA Model Rules of Professional Conduct, 59 Temple L.Q.419
(1986).

124Model Code DR 7-102(B)(1) (1978). Disclosure is not required under the Code,
however, if protected as a privileged communication. Using a lawyer’s services to com-
mit a fraud, however, is not considered privileged. Clarke v. United States, 289 U.S. 1,
15(1932).

125R P.C. Rule 1.7 comment. The comment to Rule 1.7 states that loyalty is “an
essential element in the lawyer’s relationship to a client.”

126R P.C. Rule 1.7.

127Id.

128R.P.C. Rule 1.7 comment. The rule therefore presupposes that when the risk to
loyalty is too great, representation is absolutely forbidden. Rules 1.5and 1.8 provide
specific examples where the risk of disloyalty is too high. For example, Rule 1.5(d)(2)
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The standard under Army Rule 1.7is actually lower than under the
ABA Model Code. Under Army Rule 1.7a lawyer must only “reason-
ably believe” that the representation will not be adversely affected by
the representation of both clients, whereas the Code required that it
be “obvious”that the lawyer could adequately represent the interests
of both.!2® This lower standard allows an attorney to represent a
client even though there may be a potential conflict with another
client.’®® Thus, the mere possibility of conflict will not preclude dual
representation. Accordingly, a legal assistance attorney could draft a
bill of sale for the seller and buyer of a used automobile or a will for a
husband and wife. A conflict of interest could easily arise inthe latter
situation, however, if either husband or wife were previously married
and had children by their former marriages. The attorney in common
representation cases should consider both the duration and intimacy
of his relationship with the clients involved, the likelihood of conflict,
and the likelihood of prejudice to either party.'3' Before undertaking
dual representation, the attorney should fully explain the implica-
tions of the representation and disclose the advantages and risks in-
volved.

Although not specifically prohibited under Rule 1.7, trial defense
counsel should rarely undertake to represent multiple accuseds in a
criminal case. The comment to Rule 1.7 strongly discourages dual
representation in criminal cases because the potential for a conflict of
interest is so “grave.”t32

There are obvious cases where an attorney should not undertake
representation of a client. For example, a lawyer should not allow his
own personal or financial interests or those of potential clients to
have an adverse affect on the representation of a client. If such an
impermissible conflict of interest exists, the attorney is precluded
from representing a client. If a direct conflict arises after representa-
tion has been accepted, the lawyer must seek to withdraw.!3?

prohibits contingent fees in criminal cases. Rule 1.8(d) prohibits a lawyer from acquir-
ing “literary or media rights” in the subject of the representation.

129Model Code DR 5-105(c).

130R P.C. Rule 1.7(a).

131R P.C. Rule 1.7 comment.

132R P.C. Rule 1.7 comment. See also American Bar Association Standards Relating
to the Administration of Criminal Justice, The Defense Function, 4-3.5(b). See general-
ly Geer, Representation Responsibilities of the Defense Attorney, 62 Minn. L. Rev. 119
(1978).

3R P.C. Rule 1.7 comment. R.P.C. Rule 1.16 further delineates the guidelines for
withdrawal from representing a client.

22



19891 RULES OF PROFESSIONAL CONDUCT

8.Rule 1.8: Conflict of Interest— Prohibited Transactions

Army Rule 1.8prohibits an attorney from engaging in ten specific
transactions. The purpose behind these restrictions is to ensure that
dealings between a lawyer and client are fair and reasonable and to
prevent attorneys from exploiting information relating to the repre-
sentation of a client.134

The first restriction in Rule 1.8applies to lawyer's business trans-
actions and states that an attorney may not enter into a business
transaction with a client, or acquire a possessory security or other
pecuniary interest adverse to a client, unless: 1) the transaction is
fair and reasonable to the client and disclosed to the client in writing;
2) the client is given time to seek advice of independent counsel; and
3) the client consents in writing.!3% This restriction does not apply to
standard commercial transactions between lawyer and client where a
lawyer obtains no advantage because of the attorney-client
relationship.*%¢

Rule 1.8(b) prohibits lawyers from using information relating to
the representation of a client to the disadvantage of the client,'®” pre-
paring instruments giving substantial gifts to the lawyer or the
lawyer's family,'3® negotiating for literary or media rights prior to
completion of a case,'3® providing financial assistance to a client,'*°
and accepting compensation from a client.'*! Additionally, Rule 1.8
prohibits an attorney from representing a client if an adverse party is
represented by a person related to the attorney (spouse, sibling, par-
ent, or child), unless the client consents.**2 This disqualificationrule
is not imputed to all lawyers in the same office.'*?

134R P.C. Rule 1.8comment.

135R P.C. Rule 1.8(a).

136R P.C. Rule 1.8(a). This rule is substantially similar to Model Code DR 5-104(a),
which provided that a lawyer "shall not enter into a business transaction with a client
if they have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client, unless the client has
consented after full disclosure.” See also Model Code EC 5-3.

137R.P.C. Rule 1.8(b). This restriction governs use of client information while Rule
1.6 applies to disclosure.

138R.P.C. Rule 1.8(c).

3R P.C. Rule 1.8(d).

140R P.C. Rule 1.8(e). A civilian counsel may, however, pay court costs and expenses
of litigation when representing an indigent client in a court-martial.

MR P.C. Rule 1.8(f).

142R P.C. Rule 1.8(i). The approach taken by the drafters to the rule governing in-
terspousal conflicts is criticized in Word, Risk and Knowledge in Znterspousal Conflicts
of Interest: The Search For Competent Counsel Through Model Rule 1.8(i), 7 Whittier
L. Rev. 943 (1983).

143R.P.C. 1.8(i) comment.
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The final prohibition in Army Rule 1.8precludes lawyers from ac-
quiring proprietary interests in litigation in which they represent a
party.!** This rule, however, is subject to exceptions that have de-
veloped in case law and in the Rules.'*®

The list of prohibited transactions is designed as a supplement, not
as a substitute, for other standards of conduct regulations governing
Army officers. Department of Defense and Department of Army reg-
ulations affect the lawyer-client relationship by prohibiting accep-
tance of gifts from clients or other entities and by limiting the busi-
ness relationship that a lawyer may have with a client.4¢

9.Rule 1.9: Conflict of Interest— Former Client

The lawyer’s duty to avoid a conflict of interest precludes him from
representing a client who has materially adverse interests to those of
a former client. Army Rule 1.9 embodies this professional duty by
prohibiting a lawyer who has represented a client in a matter from
representing a second client in the same or substantially the same
matter.'¥” A client can waive the disqualification rule in 1.9 by con-
senting to the representation after full disclosure.}*®

The question of what is substantially related will depend on the
specific facts of each case and the lawyer’s involvement in the
transaction.**® Obviously, a lawyer who has been directly involved in
a particular matter is disqualified from subsequently representing a
second party with materially adverse interests.

Army Rule 1.9focuses upon the degree of relationship between the
former and present cases and the potential for misuse of confidential
information. The underlying question, according to the comment to
Rule 1.9, is whether the lawyer was so involved in a particular matter

144R.P.C. 1.8()).

145R P.C. Rule 1.8(j) comment. R.P.C. Rule 1.5,for example, permits contingent fees.

*46Dep't of Defense Directive 5500.7, Standards of Conduct (6 May 1987); Army Reg.
600-50, Personnel: Standards of Conduct for Department of Army Personnel (28Jan.
19881 [hereinafter AR 600-501.

M7R.P.C. Rule 1.9. There was no similar rule in the ABA Model Code. Rule 1.9
incorporates a standard developed in case law that disqualified an attorney from repre-
senting a client if the new matter was “substantially related” to the former representa-
tion. T.C. Theatre v. Warner Brothers Pictures, 113F. Supp. 265, 268 (S.D.N.Y.1953).
See Freeman v. Chicago Musical Instrument, 689 F.2d 715 (1982). See also Lasalle
Nat’l Bank v. County of Lake, 703 F.2d 252 (7th Cir. 1983);General Electric Co. v.
Valeron Corp., 608 F.2d 265 (6th Cir. 19791, cert. denied, 445 US. 930 (1980).

148R.P.C. Rule 1.9 comment. Because the disqualification rule is designed to benefit
the former client, it can be waived. See, e.g., In re Yarn Processing Patent Validity
Litigation, 530 F.2d 83 (5th Cir. 1976).

149R.P.C. Rule 1.9 comment.
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that he would be justly regarded as switching sides in the matter if he
accepted subsequent representation.'*® Another factor to consider is
whether the subsequent representation will entail using information
acquired in the course of representing a former client. An attorney
may not subsequently use confidential information to the client's dis-
advantage and should decline accepting representation if use of con-
fidential information is necessarily involved, 15!

10. Rule 1.10: Imputed Disqualification

One of the most striking departures that an Army Rule makes
from its Model Rule counterpart is the rejection of the automatic
imputed disqualification rule.'? Under Army Rule 1.10, attorneys
working in the same military law office are not automatically dis-
qualified from representing a client solely because any one of them
would be disqualified under the conflict of interest rules.!5® The
Army's approach, therefore, allows defense attorneys working in the
same trial defense counsel office to represent co-accuseds at separate
trials.

Although Army Rule 1.10 does not automatically disqualify all
attorneys in an office based upon one attorney's conflict of interest,
attorneys in the same office must still consider the underlying facts of
a particular case to determine if representation would be
appropriate.’® Several factors counsel should consider in making
this functional analysis are whether confidentiality of the clients can
be preserved, whether the attorneys involved can preserve their inde-
pendence, and finally, whether counsel involved can avoid positions
adverse to their clients.'%®

150714, For a discussion of the special problems presented in a criminal law context,
see Lowenthal, Successive Representation by Criminal Lawyers, 93 Yale L.J.1, 23

cause military legal service typically requires representation on opposing sides by
judge advocates and lawyers employed by the Army. The ABA historically has strug-
gled over the proper application of the imputed disqualification rule to military legal
offices. See ABA Comm. on Professional Ethics and Grievances, Formal Op. 343 (1977);
ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1235 (1972).An
insightful article predating adoption of the Army Rules which discusses the rule of
imputed disqualification as applied to military legal offices is Fulton, ABA Informal
Opinion 1474 and Proposed Rules of Professional Conduct: Some Ethical Aspects of
Military Law Practice, The Army Lawyer, March 1982, at 1.

1538 P.C. Rule 1.10.

184R,P.C. Rule 1.10 comment.

1551d.
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The comments to Army Rule 1.10 add the important caveat that
Army policy may address the issue of imputed disqualification in cer-
tain contexts.'®® Current Army policy, for example, discourages one
legal assistance office from representing both spouses involved in a
domestic dispute.'®” While this policy commendably resolves a con-
flict problem in favor of the client, it does hold potential for signif-
icant problems if not carefully implemented. The policy may require
appointment of counsel who may not be trained to perform legal
assistance services and who may be unfamiliar with the legal princi-
ples applying to divorce and separation. Every effort should be made
to ensure that clients who are referred to offices not routinely in-
volved in legal assistance nevertheless receive competent representa-
tion. If this is not done, a situation will develop where the first client
to seek help will always hold an unfair adversarial advantage over
the opposing party.

11. Rule 1.11: Successive Government and Private Employment

The main purpose of Army Rule 1.11is to prevent a lawyer from
using public office to benefit a private client.®® The movement of
attorneys from the public sector to the private sector creates a poten-
tial conflict of interest if the attorneys subsequently become involved
on behalf of private parties with a government agency that formerly
employed them.®® Accordingly, the rule prohibits an attorney from
representing a private client in a matter in which he “personally and
substantially’’participated as a public employee.'®® The rule also pre-
cludes the law firm in which the disqualified lawyer is associated
from accepting representation in such a matter unless the disqual-
ified lawyer is screened and written notice is given to the appropriate
agency.!6!

1561d.

157See AR 27-3; Policy Letter 85-11, Office of The Judge Advocate General, U.S.
Army, subject Legal Assistance Representation of Both Spouses, 30 Dec. 1985, re-
printed in The Army Lawyer, Feb. 1986, at 4.

158R P.C. 1.11 comment. The movement of attorneys from government service to
private practice is often referred to as the “revolving door.” See Revolving Door, 445
A.2d 615 (D.C. 19821. See generally Professional Responsibility Note, 35 Cath. U.L.
Rev. 1225(1986).

159R.P.C. Rule 1.11comment. Rule 1.11 essentially eliminates the “appearance of
impropriety” test of Model Code DR 9-101(B).

18R P.C. Rule 1.11(a).

161R P.C. Rule 1.11(a)(1). Insulating the disqualified attorney from participating in a
matter which is undertaken by his firm is referred to as erecting a “Chinese wall”
between the firm and the attorney. See generally Lipton & Mazur, The Chinese Wall
Solution to the Conflict Problems of Securities Firms, 50 N.Y.U.L. Rev. 459 (1975). In
effect the new rule has codified the Chinese wall doctrine. See Note, Updating A Code
of Professional Responsibility: Amend or Replace?, 16 Cap. U.L. Rev. 241 (1986),

26



19891 RULES OF PROFESSIONAL CONDUCT

Another restriction in the rule prohibits lawyers from using con-
fidential information about a person gained while in public service
against that person when representing another client with adverse
interests in a private capacity.*®2 Unless the disqualified attorney is
“screened,” his law firm is also disqualified from undertaking repre-
sentation.

The final prohibition in Rule 1.11precludes a government lawyer
from participating in a matter in which he participated “personally
and substantially” while in private practice.'®® An attorney in public
service is also prohibited from negotiating for employment with a
party or its attorney in such a matter.%*

It is highly unlikely that The Judge Advocate General possesses
the authority to impose disciplinary sanctions on attorneys who have
left government service and violated the prohibitions of Rule 1.11as
private practitioners. Thus, the rule merely serves as a statement of
policy to guide state disciplinary committees. Since Army Rule 1.11
essentially restates Model Rule 1.11,attorneys who violate it will be
subject to discipline through state proceedings.

12. Rule 1.12: Former Judge or Arbitrator

Army Rule 1.12 extends substantially the same restrictions of Rule
1.11to judges and arbitrators. A lawyer who has left public service
may not represent a client in any matter in which he appeared as a
judge or an arbitrator, unless all parties consent after disclosure.®®
Neither judges nor arbitrators may negotiate for employment with a
party or its attorney in a matter in which they “personally and sub-
stantially participated.”166

13. Rule 1.13: Army As a Client

One of the most controversial provisions of the Rules, Army Rule
1.13, provides guidance to help Army attorneys resolve their ethical

162R P.C. Rule 1.11(b).

163R.P.C. Rule 1.11(c)1). Rule 1.11broadly restates the Ethics in Government Act,
18 U.S.C. 207(a) (1982). This Act makes it a criminal offense for government em-
ployees who participated in a particular matter to “switch sides” by representing
another person or organization in the same matter. Former government employees are
prohibited for a period of two years from representing another person against the gov-
ernment in connection with a matter in which the United States has a direct and
substantial interest and which was pending when the employee left government ser-
vice. 18 U.S.C. § 207(b)(i) (1982). See also 18 U.S.C. § 2397(b) (1982), which places
additional restrictions on former senior employees. See generally AR 600-50.

184R P.C. Rule 1.11(e)(2).

165R.P.C. Rule 1.12.

IGGId.
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responsibilities when they are advising Army officials who act or in-
tend to act in a manner inconsistent with the Army’s legal interests.
It sets forth the basic premise that judge advocates and lawyers em-
ployed by the Army normally represent the Army acting through its
officers and employees.'®” The two most obvious exceptions to this
general rule are when attorneys are designated to represent indi-
vidual clients as legal assistance attorneys or trial defense
attorneys.%®

Rule 1.13takes the position that an attorney faced with evidence
that an agency official intends to violate the law must first ascertain
whether or not the act or omission constitutes a violation of a legal
obligation to the Army or a violation of law that could be imputed to
the Army.*® If it is either, the attorney should “proceed as is reason-
ably necessary in the best interest of the Army.””® Among the reme-
dial measures recommended are to advise the head of the organiza-
tional element to consult with other counsel, request reconsideration
of the decision, advise that a separate legal opinion be sought, or refer
the matter to or seek guidance from a higher authority in the techni-
cal chain of supervision.'™® If all of these measures fail and the official
insists on violating the law, the lawyer must terminate repre-
sentation.!”?

The version of Rule 1.13 adopted by the Army has been criticized
because it discourages whistle blowing.}”® The remedial measures
listed in the rule do not include the option of referring the matter to
parties outside the agency, but instead encourage attorneys to keep
the matter within Army supervisory and technical channels. More-
over, the rule advises attorneys to fashion remedial measures that
will minimize disclosure to outside parties.*”™

167R.P.C. Rule 1.13.

168R.P.C. Rule 1.13(f). AR 27-3, para. 2-3; AR 27-1, para. 2-4(b).

16%R.P.C. Rule 1.13(b). The original version of Rule 1.13added the requirement that
the violation of law be “likely to result in substantial injury to the organization.” The
deletion of this phrase suggests that even minor legal violations require Army attor-
neys to take measures suggested in Rule 1.13to prevent the misconduct.

I7°R.P.C. Rule 1.13(b).

17114, Counsel obviously must exercise good judgment and tact when selecting one of
these remedial measures. It would be discomforting, for instance, for a commander to
hear from his staff judge advocate that he should seek a legal opinion from another
attorney.

1721d.

1738ee Burnett, The Proposed Rules of Professional Conduct: Critical Concerns for
Military Lawyers, The Army Lawyer, Feb. 1987, at 19.

17“R.P.C. Rule 1.13(b).
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While attorneys are often in an excellent position to play the role of
public watchdog, due consideration must also be given to maintain-
ing some semblance of client confidentiality in an organizational set-
ting. The rule adopted by the Army appears to have struck a fair
balance to these competing interests.

14. Rule 1.14: Client Under a Disability

Army Rule 1.14,which has no counterpart in the Code, recognizes
that a minor or otherwise impaired person may not be in a position to
make decisions about legal representation.}”® The rule directs Army
attorneys to maintain a normal attorney-client relationship with a
client even when it becomes apparent that the client’sability to make
informed decisions is impaired due to being a minor or having a men-
tal disability.?”® If the lawyer concludes that the client cannot ade-
quately act in his own best interests, the lawyer may seek to have a
guardian appointed or take other protective action.!”’

15. Rule 1.15: Safekeeping Property

A lawyer who fails to keep property of clients and third parties
separate from his own violates Rule 1.15 and is subject to
discipline.}”® A lawyer who receives funds or property belonging to a
client or third party must promptly notify the owner and deliver the
property upon request.!”®

Although not expressly prohibited, judge advocates should seldom
agree to take possession of property owned by clients or other third
parties.”” In the unusual case in which a judge advocate holds prop-
erty owned by others, he must exercise the care required of a profes-
sional fiduciary to ensure that the Army does not become responsible
for claims. 8!

175R.P.C. Rule 1.14(a). This rule is based on the premise that clients lacking “legal
competence” often have the ability to understand, consider, and decide issues affecting
their interests and may still be able to aid the lawyer. Rule 1.14 is extensively ana-
lyzed in Devine, The Ethics of Representing the Disabled Client: Does Model Rule 1.14
Adequately Resolve the Best Interests/Advocacy Dilemma?, 50 Mo. L. Rev. 494 (1984).
The author submits that Rule 1.14 needs an “outer limit” on the advocacy required
under the rule. 1d. at 515.

178R.P.C. Rule 1.14.

77R.P.C. Rule 1.14(b). The comment to Rule 1.14 provides that a lawyer may seek
guidance from a diagnostician to determine competency. See generally, Allee, Repre-
senting Older Persons: Ethical Dilemmas, Prob. & Prop. J.,Jan.-Feb. 1988.

178R.P.C. Rule 1.15(b).

17°R.P.C. Rule 1.15comment.

180R.P.C. Rule 1.15 comment.

1811d.
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16. Rule 1.16: Declining or Withdrawing Representation

A lawyer who agrees to represent a client is generally obligated to
continue the representation to completion. Army Rule 1.16 recog-
nizes, however that under certain circumstances it would be in-
appropriate for attorneys to continue representation. Army Rule 1.16
distinguishes between situations in which an attorney must not rep-
resent a client or must withdraw from representing a client and
situations in which a lawyer has permission to withdraw from
representation.’®2 Withdrawal under Rule 1.16 is mandatory if: 1)
the representation violates any of the other Army Rules; 2) the
lawyer’s physical or mental condition materially impairs his ability
to represent the client; or 3) the client dismisses the attorney.8?

If grounds for mandatory withdrawal do not exist, a lawyer may
withdraw if the withdrawal can be accomplished without a material-
ly adverse effect on the client’s interests.’®* Moreover, permissive
withdrawal is also possible under Rule 1.16if the client persists in a
course of conduct the lawyer believes is criminal or fraudulent or
finds repugnant or imprudent, the client fails to fulfill an obligation
to the lawyer or uses the lawyer’s services to perpetrate a fraud or
crime, or if the representation will result in an unreasonable finan-
cial burden onthe lawyer.'®5 The rule also contains a final “catch all”
authorizing permissive withdrawal if “other good cause for withdraw-
al exists.”186

Even if good cause for withdrawal exists, an attorney appointed to
represent a client must continue to represent the client until “compe-
tent authority” relieves him.i> What constitutes competent author-
ity depends on the circumstances. In most cases, the competent au-
thority will be the official appointing or authorizing the attorney to
represent a client or clients, such as the staff judge advocate in the
case of a legal assistance attorney. The competent authority for
granting permission to withdraw in any case that has gone to trial,
however, is the trial judge.’®® Lawyers should seek guidance from

182R P.C. Rule 1.16.

1835R.P.C. Rule 1.16(a).

184R.P.C. Rule 1.16(b).

185R P.C. Rule 1.16(b). This rule does not make a significant departure from Model
Code DR 2-110(B). This Code rule required mandatory withdrawal if the client was
bringing legal action for purposes of harassment, continued employment would result
in a violation of the rules, he could not carry out the representation due to a mental or
physical condition, or the client discharged the attorney.

186R.P.C. Rule 1.16(b)(2).

187R.P.C. Rule 1.16 comment.

185R.P.C. Rule 1.16(b) comment.

30



19891 RULES OF PROFESSIONAL CONDUCT

their supervisors if they are asked to reveal confidential information
to justify withdrawal. Trial judges should be sensitive to this issue
and accept generally asserted reasons for withdrawal.

A lawyer may not withdraw from representing a client regardless
of any grounds for doing so, permissive or mandatory, if ordered to
continue to represent the client by a tribunal or competent
authority.’®® Accordingly, an attorney whose request for withdrawal
is denied faces both contempt and disciplinary sanctions if he refuses
to continue the representation, even if good cause for withdrawal ex-
ists.

If proper authority to withdraw has been received, the attorney
must take reasonable steps to avoid foreseeable prejudice to the
client.'®® In all cases, these steps should include giving timely notice
to the former client, surrendering papers and property to which the
client is entitled, and cooperating with the client's new counsel.!?*

C. CHAPTER2: THELAWER AS ADVISOR

1. Rule 2.1: Advisor

Rule 2.1 directs a lawyer to use independent judgment and render
honest, candid, and independent advice to his client.}®2 While a
lawyer may give advice in a form more palatable to the client, the
lawyer cannot avoid rendering advice that is unpleasant or different
from what the client wants to hear.!??

In presenting advice, a lawyer should refer not only to legal mat-
ters, but also to moral, economic, social, political and other factors.}%*
It may be inappropriate in some instances for a lawyer to confine his
advice to strictly legal considerations. For example, advice omitting
significant practical considerations such as cost, effects on other peo-
ple, or impact on reputation is of little value to a client and therefore
professionally inadequate.

Almost all legal issues involve moral and ethical considerations.
Although an attorney is not, according to the comment to Rule 2.1, a

189R P.C. Rule 1.16(c).

190R P.C. Rule 1.16 comment.

1911'd.

182R P.C. Rule 2.1. Thiis rule was similar to Model Code DR 5-107(B), which provided
that a lawyer could not allow another to regulate his advice to a client. See also Model
Code EC 7-8.

193R P.C. Rule 2.1 comment.

19414, See also ABA Comm. on Professional Ethics and Grievances, Formal Op. 346
(1982).
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moral advisor, it is proper nonetheless for him to refer to non-legal
effects, especially if clients are not sophisticated.’®® A competent
lawyer should also recognize when a problem involves questions bet-
ter resolved in another professional field and make an appropriate
recommendation.®¢

A lawyer is not ordinarily expected to render advice until asked.*®”
A lawyer may, however, initiate giving advice to a client if it would
be in the client's best interests. This is especially appropriate for
judge advocates serving as staff officers.

2, Rule 2.2: Intermediary

Rule 2.2 gives an attorney specificethical guidance for acting as an
intermediary between two individuals.'®® The rule recognizes, for the
first time, that an attorney can become involved in a matter involving
more than one party. The rule generally allows mediation if the indi-
viduals involved consent after consultation, if the lawyer believes the
matter can be resolved in the best interests of both individuals, and if
the lawyer reasonably believes there will be no improper effect on the
lawyer's duty to each individual.'®® A lawyer must withdraw if, after
entering into mediation, one of the required conditions is no longer
satisfied.2%0

The role of mediator will generally be limited to Army attorneys
serving in legal assistance offices. Legal assistance attorneys may, for
example, see both the seller and the buyer of a used car or arrange a
property settlement between two individuals.2°* While arguably per-
mitted under Rule 2.2, legal assistance attorneys should refrain from
negotiating the details of a divorce settlement between husband and
wife. The possibility of a breakdown in negotiation and the potential
for overreaching are too great to assume this role."™ *

izZSee R.P.C. Rule 2.1 comment. See also Annotated Model Rules at 190.

o

1%8This rule has no direct counterpart in the Code. Model Code EC 5-20, however,
permitted arbitration or mediation with the consent of the clients involved.

199R P.C. Rule 2.2(a).

200R P.C. Rule 2.2(c). See also R.P.C. Rule 1.16.

201R P.C. Rule 2.2 comment.

202Courts have, however, concluded that representation of two spouses may be
appropriate under some instances. Halverson v. Halverson, 3 Wash. App. 827,479P.2d
161(1970); Levine v. Levine, 436 N.E.2d 476 (N.Y. 1982). For a comprehensive article
addressing the application of Model Rule 2.2 to lawyers involved in divorce mediation,
see Note, Model Rule 2.2 and Divorce Mediation: Ethics Guideline or Ethics Gap?, 65
Wash. U.L.Q. 223 (1987). The article points out that Rule 2.2 offers no guidance to
lawyers providing non-representational divorce mediation.
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Before assuming the role as intermediary, an attorney should con-
sider several factors to assess if it would be appropriate.?®® One signif-
icant factor is that, because the attorney represents neither party in
mediation, there are no attorney-client privileges. Mediation would
also not be appropriate if the lawyer could not maintain impartiality
or if contentious litigation were imminent. Finally, if the lawyer
anticipated representing one of the parties on a continuing basis,
mediation would not be proper.

3. Rule 2.3: Evaluation for Use by Third Parties

Rule 2.3 provides general standards to govern evaluations pre-
pared on a client's behalf for use by third parties. The rule permits
attorneys to undertake an evaluation of a matter for someone other
than a client if the undertaking will not cause a conflict of interest or
harm a client and the client consents after representation.2°* Army
attorneys may, for example, prepare a brief setting forth the Army's
position on a matter for another branch of the executive agency or for
Congress. 2% Since the evaluation involves a departure from the nor-
mal attorney-client relationship, the lawyer must be satisfied that
making the evaluation is compatible with other functions under-
taken on the client's behalf.2°® For example, a lawyer's obligation to
maintain confidentiality may conflict with the lawyer's duty to third
parties not to provide false or misleading information.2%?

D. CHAPTER 3: THELAWYER AS AN
ADVOCATE

1. Rule 3.1: Meritorious Claims and Contentions

Rule 3.1attempts to balance an attorney's duty to use legal process
for the client's fullest benefit and his countervailing duty not to abuse
the legal process. The rule requires a minimum degree of merit in
asserting claims in litigation by broadly prohibiting attorneys from
asserting or defending frivolous matters.2°® In a departure from the

203R P.C. Rule 2.2 comment.

204R P.C. Rule 2.3.

205R.P.C. Rule 2.3 comment.

20814, See also Annotated Model Rules at 196-97.

207The comments to Rule 2.3 specifically state that legal questions of whether a legal
duty to the third party arises when the evaluation is presented to a third party is
beyond the scope of the Rules. R.P.C. Rule 2.3 comment.

208R.P.C. Rule 3.1.This rule departs from the Model Code test, which prohibited
lawyers from knowingly asserting a false claim. The new rule places a burden on the
attorney when he has a reasonable belief that an action or claim has no frivolous mo-
tive.
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Code standard, Rule 3.1requires attorneys to make a sufficient in-
quiry to form a reasonable belief that no frivolous motive is involved
in a particular claim. Frivolous, in this context, is defined as taking
action solely for the purpose of harassing or maliciously injuring a
person or if the attorney is unable to argue in good faith for an exten-
sion, modification, or reversal of law.™" An action is not frivolous
merely because the lawyer believes the position asserted is not likely
to prevail.?1?

Rule 3.1 does contain two important exceptions. Criminal defense
attorneys and attorneys representing clients in board proceedings
can insist that the government establish every element of an offense;
defending a case in this manner would not be considered frivolous
under this rule.?*! Moreover, a lawyer may be required by court prec-
edent to advance non-meritorious claims on behalf of an accused.?!?

Rule 3.1is not the only standard for counsel practicing before feder-
al courts. Rule 11 of the Federal Rules of Civil Procedure imposes
more extensive and specific obligations on counsel and subjects them
to sanctions for violations.2*®> Among other things, the rule specifies
that all pleadings and documents filed with a court be well grounded
in fact and warranted by existing law or good faith argument for ex-
tension, modification, or reversal of existing law.?'* Sanctions may be
imposed for actions that are patently non-meritorious.”*® Counsel
should also be aware that the Rules of the Supreme Court provide for
sanctions if an appeal or petition for writ of certiorari is frivolous.?'¢

209R P.C. Rule 3.1 comment.

21R.P.C. Rule 3.1.

2HR.P.C. Rule 3.1. This portion of the rule is based on the requirement under
constitutional law for the government to bear the burden of proof as to every element of
the offense. An accused has the right to insist on this proof even if he does not have a
valid defense.

2128¢e, e.g., United States v. Grostefon, 12 M.J. 431 (C.M.A.1982); R.P.C. Rule 3.1
comment.

213Fed. R. Civ. P. 11; 2A J. Moore & J. Lucas, Moore's Federal Practice, para.
11.01[3) (2d ed. 1984).Although much has been written on Rule 11,the leading article
on the rule is Schwarzer, Sanctions Under the New Federal Rule 11—A Closer Look,
104 F.R.D. 181(1985).

211Rule 11applies to all persons filing papers in court, even pro se litigants. The rule
also specifies that papers may not be interposed for improper purposes, such as to delay
or to harass. Fed. R. Civ. P. 11,

215The court is directed under Rule 11to impose on counsel or the client sanctions,
including reasonable expenses such as attorney's fees. For examples of how the sanc-
tions have been imposed, see Dallo v. I.N.S., 765 F.2d 581 (6th Cir. 1985);Lepucki v.
Van Wormer, 765 F.2d 86 (7thCir. 1985);Dore v. Schultz, 582 F. Supp. 154 (S.D.N.Y.
1984);and Teduschi v. Smith Barney, Harris Upham & Co, 579 F. Supp. 657 (S.D.N.Y.
1984).See generally Schwarzer, supra note 210, at 190-91, for a compilation of cases.

®16Rule 49.2, Rules of United States Supreme Court. See Talamini v. Allstate Insur-
ance, 470 U.S. 1067 (1985).
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Legal assistance attorneys often have difficulty identifying the
limits of advocacy when representing clients before other federal
agencies, such as the Internal Revenue Service. The guidance, based
on Model Rules 2.1 and 3.1, isthat a lawyer may advise the statement
of positions most favorable to the client if the lawyer has a “good faith
belief that those positions are warranted in existing law or can be
supported by a good faith argument for extension, modification, or
reversal of existing law.”2'” Good faith in this context requires some
realistic chance of success if the position is litigated. Thus, under this
liberal standard, legal assistance attorneys involved in preparing sol-
diers’ tax returns may take positions most favorable to clients if the
lawyers have good faith beliefs in the validity of the positions.”” The
attorney is not required to attach a rider to the return to explain the
client’s position.

2. Rule 3.2:Expediting Litigation

In recognition of the heavy price to the public and to the accused
exacted by delays in litigating a case, Rule 3.2 imposes a duty on all
attorneys to “make reasonable efforts to expedite litigation.”?'® This
new rule shifts the emphasis from avoiding delay to a positive duty to
expedite litigation. The test for determining compliance with this
duty is whether a competent lawyer acting in good faith would regard
the action as having some substantial purpose other than delay.?2° It
is no defense to assert that similar conduct is tolerated by the bar or
bench or that delay serves the attorney’s own interests.?2!

3. Rule 3.3: Candor Toward the Tribunal

Army Rule 3.3addresses some of the most troubling propositions in
the new Rules. Rule 3.3 rejects the position that a client’s interests
dominate over the lawyer’s duty to the tribunal; an attorney’s alle-
giance implies obligations even at the expense of a client. The rule
identifies four situations in which the lawyer’s duty of candor out-
weighs the duties to a client. The first two subsections of Rule 3.3(a)

21TABA Comm. on Professional Ethics and Grievances, Formal Op. 85-352, Reconsid-
eration of Opinion 314 (1985).

21814, Legal assistance attorneysshould, however, advise a client about all the poten-
tial consequences associated with taking a position not supported by substantial au-
thority. A classic article discussing the proper role of the lawyer in representing tax-
payers is Paul, The Lawyer us Tax Advisor, 25 Rocky Mt. L. Rev. 412 (1953).

219R P.C. Rule 3.2. Neither the rule nor the commentary provide a measure for what
constitutes “reasonable efforts.” Rule 11,Federal Rules of Civil Procedure, similarly
prohibits counsel from filing papers for purposes of delay.

220R P.C. Rule 3.2 comment.

zled.
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prohibit attorneys from knowingly making false statements of mate-
rial law or fact to a tribunal”” or to fail to disclose a material fact to
avoid assisting a criminal or fraudulent act by the client.?23

Rule 3.3 also requires mandatory disclosure to tribunals of “direct-
ly adverse” legal authority from the controllingjurisdiction when not
disclosed by opposing counsel.??* The phrase “directly adverse” is not
defined in the rule or its comments, and if it is subsequently inter-
preted narrowly, counsel will rarely be required to disclose adverse
legal authority. It is also important to recognize that this rule does
not preclude a lawyer from arguing that the adverse legal authority
should be distinguished or reversed.

Rule 3.3(a)(4) continues the general approach that if the interests
of the client and the tribunal conflict, the interests of the tribunal
should prevail. This subsection requires counsel to refuse to offer evi-
dence that he knows to be false.??® This blanket