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PREFACE

The Military Law Review is designed to provide a medium for
those interested in the field of military law to share the product
of their experience and research with their fellow lawyers. Arti-
cles should be of direct concern and import in this area of
scholarship, and preference will be given to those articles having
lasting value as reference material for the military lawyer.

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do
not necessarily reflect the views of The Judge Advocate General
or the Department of the Army.

Articles, comments, and notes should be submitted in dupli-
cate, triple spaced, to the Editor, Military Law Review, The
Judge Advocate General’s School, U.S. Army, Charlottesville,
Virginia 22901. Footnotes should be triple spaced, set out on
pages separate from the text and follow the manner of citation
in the Harvard Blue Book.

This Review may be cited as 43 MiL. L. Rev. (number of page)
(1969) (DA Pam 27-100-43, 1 January 1969).

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington, D.C. 20402, Price:
8.756 (single copy). Subscription price: $2.50 a year; $.75 addi-
tional for foreign mailing.
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THE FREEDOM OF INFORMATION ACT AND
PRETRIAL DISCOVERY*

By Major Wilsie H. Adams, Jr.**

This article discusses the 1966 amendments to 5 U.S.C.
1002, aIIowmﬂ greater access to government agency rec-
ords and authorizing federal courts to endom agencies
fromunreasonably withholding such records. Procedure
under this Freedom of Information Act, as amended, is
compared with discovery proceedings under the Federal
Rules of Civil Procedure, including the factors upon
which a sound choice between the two may be made by
a litigant. The author concludes that the néw Act can be
a useful discovery tool, provided that the “exemptions”
arenotinterpreted so asto continue the denial of needed
information; and he su%gests that a new all-encompas-
sing discovery statute be enacted independent of any
larger act.

I. INTRODUCTION

One of the most significant aspects of the Freedom of Infor-
mation Act * is the creation of a judicial remedy for the wrongful
withholding of Government information from the public. Sub-
section (c) of the Act provides:

Upon complaint, the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place of
business, or in which the agency records are situated shall have
jurisdiction to enjoin the agency from the withholding of agency
records and to order the production of any agency records impro-
perly withheld from the complainant.

This grant of power to the courts adds a new judicial route
through which to obtain information. The original route is “pre-

*This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S. Army, Charlottesville, Virginia, while the author was
a member of the Sixteenth Advanced Course. The opinions and conclusions
presented herein are those of the author and do not necessarily represent the
views of The Judge Advocate General’s School or any other governmental
agency.

**JAGC, US. Army; Instructor, Procurement Law Division, The Judge
Advocate General’s School, U.S. Army; B.S., 1960, United States Military
Academy; J.D., 1966, Georgetown University Law Center; admitted to prac-
tice before the United States District Court for the District of Columbia and
the United States Court of Military Appeals.

‘80 Stat. 259 (1966), codified by 81 Stat. 54 (1967), 5 U.S.C. § 562
[hereafter referred to as the Act]. The Act, as originally enacted, is set
out as an appendix to this paper. All quotations within this paper are from
80 Stat. 250 (1966) for ease of reference to the legislative history.
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43 MILITARY LAW REVIEW

trial discovery” under the Federal Rules of Civil Procedure,? but
that is available only to parties who are actually in litigation.
Were a party able to reach the same destination at the same time
with either, the difference between the two routes would be in-
significant. However, such is not the case ;thus it is advantageous
to examine the features of each route and to identify the factors
to be considered in selecting a route.

11. BACKGROUND OF THE FREEDOM
OF INFORMATION ACT

In order to understand the judicial proceedings provided by the
Act it is necessary to examine the background of the Act.* This
law is not the first attempt by Congress to provide comprehensive
legislation in the area of public access to Government informa-
tion. This Act is basically an amendment to the “Public Informa-
tion” section of the Administrative Procedure Act.t While in-
tended to make records svailable to the public, the broad lan-
guage of the old statute was used by the executive agencies as
authority for withholding information from the public.

*28 U.S.C. §§ 1-2710 (1964).

* It is not intended here to provide an exhaustive study of the legislative
history of the Act. This has been done in ATTORNEY GENERAL MEMORANDUM
ON THE PUBLIC INFORMATION SECTION OF THE ADMINISTRATIVE PROCEDURE ACT
(1967) [hereafter cited as ATT’Y GEN. MEMQO] and in Davis, The Informa-
tion Act: A Preliminary Analysis, 34 U. CHI. L. Rev. 761 (1967).

‘5 U.S.C. § 1002 (1964). The text of the old statute provided:
“Except to the extent that there is involved (1) any function of the United
States requiring secrecy in the public interest or (2) any matter relating
solely to the internal management of an agency —

(a) Every agency shall separately state and currently publish in the
Federal Register (1) descriptions of its central and field organization
including delegations by the agency of final authority and the established
places at which, and methods whereby, the public may secure information or
make submittals or requests; (2) statements of the general course and method
by which its functions are channeled and determined, including the nature and
requirements of all formal or informal procedures available as well as forms
and instructions as to the scope and contents of all papers, reports, or
examinations; and (3) substantive rules adopted as authorized by law and
statements of general policy or interpretations formulated and adopted by
the agency for the guidance of the public, but not rules addressed to and
served upon named persons in accordance with law. No person shall in any
manner be required to resort to organization or procedure not so published.

(b) Every agency shall publish or, in accordance with published rule,
make avallable to public inspection all final opinions or orders in the adjudica-
tion of cases (except those required for good cause to be held confidential
and not cited as precedents) and all rules.

(c) Save as otherwise required by statute, matters of official record
shall in accordance with published rule be made available to persons properly

and directly concerned except information held confidential for good cause
found.”
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INFORMATION ACT

Such language as, “in the public interest,” “internal manage-
ment,” “good cause,”” and “to persons properly and directly con-
cerned” were familiar reasons for refusing to grant access to
Government documents.® No judicial procedure for correction of
executive abuse of this section was provided. In order to prevent
abuses by the executive of the public’s right to access to Govern-
ment information, the Freedom of Information Act changes the
law in three significant ways.® First, it eliminates the require-
ment that one seeking access to Government records be “properly
and directly concerned.” The law now indicates that “any per-
son” will have access to most records. Secondly, the Act replaces
the broad language of the old law quoted above with nine some-
what detailed categories of information which may be exempted
from disclosure. There is nothing in the Act which prohibits
disclosure of any record.” Finally, subsection (c) of the Act
provides judicial redress for the wrongful withholding of records
by an agency.

111 SIGNIFICANCE OF RELEASE TO ANY PERSON

The radical shift to the “any person” standard may have con-
sequences not foreseen by the drafters of the Act if one of the
interpretations™ attributed to the act is accepted. It is in the
nature of man to disclose certain information to some people
that he would not disclose to others. For example, one will
naturally disclose more details of his business operations to his
accountant than he will to his competitor. The resolution of the
question— “What is to be disclosed to whom?” — invariably in-
volves a balancing of the nature of the information to be released
and the character of the person who will receive it.

Professor Kenneth Culp Davis has taken the position that the
Act precludes “the balancing of the interest of one private party
against the interest of another private party.” ® While this may
be true with respect to Government records which do not fall
within one of the nine exemptions, it is not necessarily true for
those records which can be classified within one or more of the
exemptions.

*See H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966) [hereafter referred
to as the House Report and cited as House RErP.] (emphasis added),

“See Kass, The New Freedom of Information Act, 63 A.B.A.J. 667,
668-69 (1967).

"See Davis, supra note 3, at 766.

‘Davis, supra note 3.

*Id. at 765.
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Professor Davis reaches his conclusion in this way :

The Act’s sole concern is with what must be made public or
not made public. The Act never provides for disclosure to some
private parties and withholding from others. The main provision of
section 3 says that information is to be made available “to the
public” and the central provision of subsection (c) requires avail-
ability of records to “any person.”

That required disclosure under the Act can never depend upon
the interest or lack of interest of the party seeking disclosure is
emphasized by the history. The previous section 3 provided for dis-
closure “to persons properly and directly concerned.” That was
changed to “any person.”

[Ulnder the Act, Uncle Sam’s information is either made pub-
lic or not made public. The Act never requires it to be protected
from all except those who have a special need for it.

[A] consequence of limiting the Act’s provisions to disclosure
“to the public” and “to any person” is to preclude the balancing of
the interest of one private party against the interest of another
private party.”

But there may be flaws in this approach. In the first place
there is no “sole” concern of the Act. The Act is as much con-
cerned with who is to make the decision to release information,
and how the decision is to be made, as it is in what the ultimate
decision will be. Hence Congress provides the guidelines for the
executive to follow in carrying out the will of Congress and pro-
vides judicial jurisdiction and sanctions to insure compliance.
Even if the “sole” concern of the Act were with the decision it-
self, a more correct statement of the issue to be decided would be
what must be made public or what may be withheld rather than
“what must be made public or not made public.” It is not true
that “under the Act, Uncle Sam’s information is either made
public or not made public.” What is true is that under the
Act, “Uncle Sam’s” information is either made available to
any person, or if an exemption to disclosure can be applied,
an agency has the discretion to refuse disclosure to a parti-
cular person. As Professor Davis himself points out, “the
Act contains no provision forbidding disclosure.”” ** Thus while
the Act may not “[require information] to be protected from all
except those who have a special need for it,”** it does permit
disclosure of exempted records to those having a special need
for it.

®1d. (emphasis added).
“Id. at 766.
#Id. at 765 (emphasis added),
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This does not imply that the interest of the party seeking infor-
mation from the Government still occupies the same position of
importance it did before the Act. Obviously it does not. Congress
did intend to eliminate this factor in most instances. Consider
the following analysis :

As mentioned earlier, the original public information section re-
stricted the availability of government records t0 persons “properly
and directly concerned.” The Attorney General’s Manual on the Ad-
ministrative Procedure Act interpreted this phrase to apply to “in-
dividuals who have a legitimate and valid reason for seeking access
to an agency’s records.”” Surely one would think the interested tax-
payer or the inquisitive newsman falls in the category of having
“legitimate and valid” reasons for seeking information from the
Government, But this was not the case, and the Attorney General
decided that each agency would be the “primary judge of whether
the person’s interest is such as to require it to make its official
records available for his inspection.”

Congress carefully rejected this position by establishing the
principle that public records should be available to any person. The
nature of the records themselves, rather than the interest of the per-
son seeking the records, is now the controlling test. The Senate re-
port concluded that “for the great majority of different records, the
public as a whole has a right to know what its Government is do-
ing.” ®

Congressional evaluation of the “nature of the records them-
selves” is to be found in the nine exemptions to compulsory dis-
closure provided in the Act. Thus where the nature of the infor-
mation is such that it should be made available to any person
regardless of his interest, Congress has provided no exemption to
disclosure. Where the nature of the record is such that disclosure
to “any person” should not be made, Congress has in the exemp-
tions provided permissive authority to withhold that informa-
tion. Discretion still remains with the executive, who is not pre-
cluded from considering the interest of the person seeking infor-
mation. In fact, as described more fully below, it may be reason-
able to assume that with respect to some of the exemptions, the
Act does in fact require consideration of the interest of the
party seeking disclosure of Government documents.

IV. INFORMATION AVAILABLE UNDER THE ACT
IS LIMITED TO RECORDS

It is necessary here to note that the disclosure required by the
Act relates to “records.” Subsection (c) of the Act stated:
“[E]very agency shall, upon request for identifiable records,

" Kass, supra note 6, at 668 (footnotes omitted).
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make such records available to any person.” (Emphasis added.)
Two problems are suggested by the phrase “identifiable records.”
The first, relating to identification and its effect on disclosure is
fairly easily disposed of here. A5 one article has pointed out,
“The identification requirement was added at the suggestion of
the Senate Judiciary Committee to remove from the agencies
what could otherwise have been an intolerable burden.” ** The
Senate Report explains what degree of identification is required,
namely “a reasonable description enabling the Government em-
ployee to locate the requested records.” ** The report goes on to
state “This requirement of identification is not to be used as a
method of withholding records.”” ** What constitutes a “record”,
however, presents a more difficult problem. The problem arises
from the fact that the Act does not define the term “record.” It is
conceivable, therefore, that an agency could refuse to furnish
material on the ground that the material requested does not con-
stitute a record. The problem has received this discussion in one
commentary :
It is likely that the term *“agency records” like the similarly un-
defined terms “public records” and “official records” which raised
considerable difficulty under the 1946 Act, will cause confusion. Al-
though the phrase “agency records” would itself seem to include all
information related to the operation of an agency and all
information contained in its files, an agency might conceivably argue
that “records” connotes some formal process of recording and does
not include certain material in agency files such as letters and
memoranda. On the other hand, subsection (e) exempts inter- and
intra-agency memoranda and letters, arguably implying that “rec-
ords” include not only “official” documents but also items such as
letters and memoranda. The best solution would be to exclude from
the definition of records only items having no relation to the agency’s
functions (personal letters for example), since the exemption in sub-
section (e) should provide adequate protection for the agency. To
allow a general defense that a regulated document is not a “record”
would merely add another exemption and increase the possibility
of abuse.”
The author of the discussion above did not have the advantage
of the Attorney General's Memorandum, subsequently published,
in which a definition of “records” is set out for the guidance of

“Note, Freedom of Information: The Statute and the Regulations, 56
Geo. L.J. 18,25 (1967).

» S, Rep. No. 813,°89th Cong., 1st Sess. 8 (1965) [hereafter referred to
as the Senate Report and cited as SEN. REP.].

*1d. The Senate Report also indicates that this standard of identification
is similar to that in pretrial discovery. 1d. at 2. See also ATT’y GEN. MEMo.

24.
80 Harv. L. Rev. 909, 910-11 (1967) (footnotes omitted).
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the agencies in preparing regulations implementing the Act.'
This definition is generally in line with the one suggested above.
However, a recent study of the regulations implementing the
statute revealed that while the definition cited by the Attorney
General has generally been followed in the regulations, never-
theless, “[t]he regulations are divided on whether research data,
designs and drawing are records.” * In other words, even with
an acceptable definition, the problem remains.

Regardless of the definition of “records” which one might pre-
fer, the mere fact that the Act speaks in terms of “records”
rather than a more general term such as “information” may be
significant when one compares access to Government information
through pretrial discovery and by way of the Act.2°

V. THE SIGNIFICANCE OF SUBSECTION (f)

Before moving to a consideration of the exemptions? them-
selves, it would be best to comment on the significance of sub-
section (f) of the Act. Professor Davis has taken the position

that subsection (f) of the Act may seriously restrict the inter-
pretation of the exemptions in subsection (e).2?

Subsection (f) states:

Nothing in this section authorizes withholding of information or
limiting the availability of records to the public, except as specif-
ically stated in this section . . .. (emphasis added).

®The definition found in ATy GEN. MEMO. 23 is taken from 44 U.S.C.
§ 366 (1964) and states: “[T]he word ‘records’ includes books, papers, maps,
photographs, or other documentary materials, regardless of physical form or
characteristics, made or received by any agency of the United States Govern-
ment in pursuance of Federal law or in connection with the transaction of
public business and preserved or appropriate for preservation by that agency
or its legitimate successor as evidence of the organization, functions, policies,
decisions, procedures, operations, or other activities of the Government or
because of the informational value of data contained therein. Library and
museum material made or acquired and preserved solely for reference or
exhibition purposes, extra copies of documents preserved only for conven-
ience of reference, and stacks of publications and of processed documents
are not included within the definition of the word ‘records’ as used in this
Act.”

* Note, supra note 14, at 27.

® It is the absence in the Act of other means of obtaining information,
such as by interrogatories or depositions that is significant. See p. 31 infra.

* The exemptions are found in subsection (e) of the Act which is
reproduced as an appendix.

2 Cf. text at note 24 infra.
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Professor Davis, after quoting the Senate Report,?* concludes :

The pull of the word “specifically” is toward emphasis on statu-
tory language and away from all else—away from implied mean-
ings, away from reliance on legislative history, away from needed
judicial legislation.

Courts that usually constitute themselves working partners with
legislative bodies to produce sensible and desirable legislation may
follow their accustomed habits in narrowing the ascertionable mean-
ing of the words of an exemption, but in some degree they are re-
stricted in following those habits in broadening that meaning. The
“specifically stated’’ restriction operates in only one direction.

. . . [M]y opinion is that [the “specifically stated” clause] is
often relevant in determining the proper interpretation of particu-
lar exemptions.”

As Professor Davis points out, the Attorney General‘s Memo-
randum does not apply the “specifically stated” clause in inter-
preting each exemption.?* The Attorney General's Memorandum
merely restates the House Report and attaches no independent
significance to subsection (f).>

The proper interpretation of subsection (f) and the legislative
history referred to would seem to be that this subsection does have
independent significance but not that attributed to it by Profes-
sor Davis. The writer suggests that subsection (f) is telling the
executive and judicial branches that if they wish to withhold a
record they must be able to fit the record within one of the ex-
emptions created by Congress. No new exemptions are to be cre-
ated. In subsection (f), Congress is concerned with the number
of exemptions and who is to create them, rather than with the
scope of the exemptions created by Congress in subsection (d).
For example, subsection (f) should be cited by a district court to
disapprove an attempt by an agency to withhold information on
the ground that the release of the requested information would
serve no useful purpose. This ground does pot appear as an ex-
emption in subsection (e) and would represent an attempt by

* The quoted language is: “The purpose of this subsection is to make it
clear beyond a reasonable doubt that all materials of the Government are to
be made available to the public by publication or otherwise unless explicitly
allowed to be kept secret by one of the exemptions in subsection (e).” (SEN.
Rep. 10).

** Davis, supra note 3, at 783-84.

*1d. at 784.

*® ATT’y GEN. MEMo. 39. The applicable portion of the language of the
House Report as quoted is: “the purpose of this subsection is to make clear
beyond doubt that all the materials of [the executive branch] are to be
available to the public unless specifically exempt from disclosure by the
provisions of subsection (e) or limitations spelled out in earlier subsections.

..” (House Rep. 11).
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the executive branch to create a new exemption. Subsection (f)
should not, however, be interpreted, as suggested by Professor
Davis, as prohibiting the broad interpretation of a particular
exemption found in subsection (e) to produce a sound result in
a particular case.

VI. SOME OBSERVATIONS APPLICABLE TO
ALL OF THE EXEMPTIONS

As was pointed out above, the exemptions to disclosure to any
person represent an attempt by Congress to use the nature of
the record as the criteria upon which to base the decision to dis-
close or withhold a requested document. The exemptions are the
key to the Act. Whether the abusive withholding of information
which gave rise to the Act is to be eliminated will depend upon
the interpretation of the exemptions. If they are interpreted
broadly, one could find at least one exemption applicable to prac-
tically any Government record. The exemptions, while more de-
tailed than the broad exceptions to disclosure under the old
statute, are still quite vague in many areas. It has been shown
that the interpretations of the exemptions made by the agencies
in the regulations implementing the Act have indeed been quite
broad.?” While these interpretations will be subject to judicial
scrutiny in a particular case, it would be advisable here to ex-
amine the general effect of stating that a particular record falls
within one of the classes of exempted material. Note first that as
stated above, the Act does not require that exempted material be
withheld. Further, subsection (e) begins “The provisions of this
section [the Act] shall not be applicable . ..” (Emphasis
added.) When the Act is “not applicable” the requirement to dis-
close imposed by the Act does not apply to the material within
the interpretation of the exemption. Whether a requirement to
disclose may exist independent of that created by the Act re-
mains 10 be seen.?

' See Note, supra note 18.

® This interpretation should not be confused with a closely related propo-
sition set forth by Professor Davis that “the . . . exemptions do not apply,
and when the Act has no effect, the law is what it would have been without
the enactment” (Davis, supra note 3, at 785 (emphasis added)). The logical
extension of the argument that the “Act has no effect” would be that therefore
the district court has no jurisdiction if an exemption applies since its juris-
diction is created by the Act. It is submitted that the jurisdiction of the
court will survive the finding that an exemption applies and that court having
jurisdiction may order even exempted material to be made available if the
principles of common law, equity or another statute might so require. This
position will be developed more fully below.
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Accepting the premise that an agency may choose to disclose
information exempted by the Act, there is nothing in the Act
which would prohibit disclosure of exempted material to one
person but not to another. Likewise there is nothing to prohibit
an agency from disclosing a portion of an exempted record, but
not the entire exempted record. Such practices as striking out
names from opinions, or separating opinions from facts, or re-
vealing information while withholding the source of that infor-
mation are not prohibited with respect to exempted material.

VII. THE EXEMPTIONS

A detailed analysis of the legislative history and possible inter-
pretations of each of the nine exemptions is unnecessary since
the primary concern here is not so much with whether a particu-
lar record will be disclosed, but rather with how a decision on
that question will be reached. Nevertheless, it is appropriate at
this point to consider a few of the exemptions in order to illus-
trate what has been said above and to facilitate the discussion of
the exercise of its new jurisdiction by a district court.

The exemption which probably has the most significance in an
examination of the inter-relationship of the Act and pretrial
discovery is exemption 5. This exemption relieves the agencies of
the obligation of disclosing “inter-agency or intra-agency memo-
randums or letters which would not be available by law to a
private party in litigation with the agency.”

In considering this exemption, the Senate report states:

It was pointed out in the comments of many of the agencies that
it would be impossible to have any frank discussion of legal and
policy matters in writing if all such writings were to be subjected
to public scrutiny. It was argued, and with merit, that efficiency
of Government would be greatly hampered if, with respect to legal
and policy matters, all Government agencies were prematurely forced
to “operate in a fishbowl.” The committee is convinced of the merits
of this general proposition, but it has attempted to delimit the ex-
ception as narrowly as consistent with efficient Government opera-
tion?’

The House Committee generally followed the Senate in explain-
ing this portion of the bill but added the following:

Thus, any internal memorandums which would routinely be disclosed
to a private party through the discovery process in litigation with
the agency would be available to the public.”

* SEN. REP. 9.
® House REP. 10.

10 AGO 6724B



INFORMATION ACT

It is this last statement which causes the most difficulty. With-
out this statement, the language of the Act could be interpreted,
within the context of the Senate Report, to mean that “inter-
agency or intra-agency memorandums or letters” need not be
disclosed to “any person’’ except a private party who under exist-
ing discovery rules would prevail.®

Such an interpretation, though admittedly strained, could lead
to desirable results in a particular case. Consider this situa-
tion proposed by Professor Davis:

The words “a private party” seem to assume that every memoran-
dum or letter would either be available or unavailable to “a private
party” under discovery and related law, but that assumption is er-
roneous. All government records fall into three categories— those
which are (1) always, (2) never, and (3) sometimes subject to
discovery. The large category is probably the third for the need of
the party seeking the information is usually a factor. The fifth ex-
emption is workable for the first and the second categories. But
when a memorandum or letter would be subject to discovery by a
party whose need for it is strong but not by a party whose need
for it is weak, should the agency disclose it, refuse disclosure, or
apply discovery law to the facts about the particular applicant?
The last course seems desirable, but the Act seems to forbid that
course, for it requires disclosure to “any person” .. ..*®

Here then is the predicament. The agency is not likely to dis-
close the record to “any person” because of the nature of the
record itself. The record is presumably one which should not be
made public, but under the interpretation of the Act contained
in the House Report it must be made public if the Act is not to
result in having more information withheld from the individual
than would have been withheld before Congress took action to
free the information. What can be done now to correct this
situation?

“This is not to say that the statement in the House Report is not the
correct interpretation of the exemption. In this regard it should be noted that
the Senate Committee amended the language of the Act to read, “which
would not be available by law to a private party in litigation with the
agency,” rather than “dealing solely with matters of law or policy” which
was the language of the original bill. This change would support the inter-
pretation of the House Report in that if the change were made to “delimit
the exception as narrowly as possible . ..”, it would necessarily mean that
the exception applies to fewer records after the change than it did before.
This being the case, the Senate intended the record to be available to “any
person” unless it could be shown that “no party” would be given access to
the record in pretrial discovery. If this is so, one has reason to wonder why
the House Report qualifies its interpretation by referring to records which
would “routinely be disclosed” in litigation. (Emphasis added.)

# Davis, supra note 3, at 795.
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One way out of the predicament would be to interpret the
exemption in a manner different from that dictated by the House
Report. As Professor Davis puts it:
[Slince the purpose of the exemptions is to cut down the require-
ment of disclosure to “any person,” the purpose of the fifth exemp-
tion could be to whittle down the “any person” requirement so that
in effect, only a person with a strong enough interest is entitled
to disclosure of a memorandum or letter. .. .®

Professor Davis concludes however :

This idea makes practical sense but it is contrary to the words of

the fifth exemption. The key words are “a private party.”. ..The
focus is not on the applicant but on an abstract person, “a priv-
ate party.”

. , . The key is that the disclosure is to “the general public” and
not the party requesting disclosure.™

Perhaps one way to avoid this problem is to emphasize the
single word “routinely” used by the House Committee. One could
thus argue that records in category (3) “sometimes subject to
discovery” would not be “routinely” disclosed in litigation and
were therefore exempt from disclosure “to the general public.”
Once one concludes that the record is exempt, there is nothing
to prevent selective disclosure based on the standards applied
in litigation.

Such an argument probably puts too much weight on a single
word of the House Report, but such reasoning would be available
to “[c]ourts that usually constitute themselves working partners
with legislative bodies to produce sensible and desirshle legis-
lation.” #

Another possible way to avoid the predicament described above
is to examine carefully the record in question to see if it could be
exempted under some provision other than the fifth exemption.
For example, one type of record which would not be routinely
disclosed but would be available on a showing of adequate need
is the attorney’s work product.** Some have stated, probably
correctly, that the fifth exemption is the proper ground on which
to exclude the production of such “work product.” ** This does
not mean, however, that the same record could not arguably be
considered as exempt under the fourth exemption relating to

=d.

*d.

®Id. at 783.

* Hickman v. Taylor, 329 U.S.495 (1947).

* Davis, supra note 3, at 795; Note, supra note 14, at 40; 80 Harv. L.
Rev. 909, 913-14 (1967) ; Panel Discussion on Freedom of Information Act,
20 ABA TAx SECTION 43, 52 (1967) (remarks of Mr. Rogovin).
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privileged information.*® Both the House and Senate Committee
Reports refer’to the attorney-client privilege as protected under
the fourth exemption.®® The “work-product” theory is arguably
based on the concept of “privilege.” « Again while the argument
is weak, a court seeking to strike a proper balance in a particular
case might hold that the desired information was exempt from
disclosure to the general public under the fourth exemption but
available to the particular party because of special need.+* If it
is possible to do justice by classifying work product records as
privileged under the fourth exemption, we eliminate a major
problem raised under the fifth exemption. This of course would
not always relieve the agencies of the requirement for disclosing
a memorandum to the public. Purely factual memoranda or let-
ters probably would be “routinely” discoverable and hence not
subject to the fifth exemption.®? It is relatively clear that the
type of information intended to be exempted under the fifth ex-
emption is the same type of information which courts have tra-
ditionally refused to disclose as internal government memoranda,
namely, records which reflect the mental processes or opinions
of Government agents.** This was the view taken by the Attorney
General.** Note, however, that the courts in refusing to order

““This argument will of course require a broad interpretation of the
fourth exemption. The fourth exemption, however, is probably vague enough
to support it. The exemption states, “The provisions of this section shall

not be applicable to matters that are ., .. (4) trade secrets and commercial
or financial information obtained from any person and privileged or confi-
dential . . ..” This exemption is subject to conflicting interpretations. “It

can be read in three different ways: (1) privileged or confidential matters
that are both trade secrets and commercial or financial information obtained
from a person, (2) trade secrets plus privileged or confidential commercial
or financial information obtained from a person, or (3) trade secrets plus
commercial or financial information obtained from a person plus privileged
or confidential matters.” (Note, supra note 14, at 34-36).

The third interpretation is preferable, primarily because both the House
and Senate Reports refer to the inclusion of the doctor-patient privilege
within the matters protected by this exemption. | cannot see the relevance
of this privilege to the types of business information included in the more
narrow interpretations of the exemption. If Congress meant to include the
doctor-patient privilege, they must have meant the broader interpretation.
See also, ATT’Y GEN. MEMO. at 32. But see Davis, supra note 3 at 787-93.

® SEN. Rep. 9; HouseE REP. 10.

“The practice of the agencies has been t0 treat “work product” as a
privilege under exemption 4. See Note, supra note 14, at 40.

“This solution assumes that by finding that the record is exempt, the
court does not deprive itself of jurisdiction. Compare p. 21 infra with
note 28 supra.

“ See, Note, supra note 18, at 40-41.

“Stiftung v. Zeiss, 40 F.R.D. 318 (D.D.C. 1966).

“ AT’y GEN. MEMO. 3.
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production of such records have referred to such records as
“privileged”.*> Perhaps then this type of memorandum *¢ or
letter could also be considered as exempt under the fourth ex-
emption.*

The seventh exemption should be considered briefly at this

point because of its similarity to the language of the fifth exemp-
tion. The seventh exemption states:

The provisions of this section shall not be applicable to matters
that are ... (7) investigatory files compiled for law enforcement
purposes except to the extent available by law to a private party.
(Emphasis added.)

The similarity of language does not mean that the result is the
same. The question presented by the seventh exemption is
whether information which would be available to a particular
person by virtue of law must be made available to any member
of the public. For example, must information, made available to
a defendant, be available also to a newspaper reporter? The
Attorney General takes the position that such disclosure is re-
quired not to the public but only to those entitled to it by other
law.** Professor Davis’s view on this point is a bit confusing.
He states:

The Committee reports shed no light on the meaning of the
words “except to the extent available by law to a private party.”
Probably, for reasons explained above in our discussion of the fifth
exemption, “a private party” means any party in the abstract and
does not mean the particular party who is seeking the information.”

“ E.g., Executive privilege is a phrase of release from requirements com-
mon to private citizens or organizations.“ — an exemption essential to dis-
charge of highly important executive responsibilities. While it is agreed that
the privilege extends to all military and diplomatic secrets, its recognition
is not confined to data qualifying as such. Whatever its boundaries as to
other types of claims not involving state secrets, it is well established that
the privilege obtains with respect to intragovernmental documents reflecting
advisory opinions, recommendations and deliberations comprising part of a
process by which governmental decisions and policies are formulated.” (Em-
phasis added.) See Stiftung v. Zeiss, 40 F.R.D. 318, 324 (D.D.C. 1966).

* Do not confuse an internal (inter- or intra-agency) memorandum or
letter with an “interpretation of general applicability” (Sec. 3(a) (D)),
opinions (Sec. 3(b) (A)) and interpretations not of general applicability
(Sec. 3(b) (B)).

“See discussion at note 40, supra. While Professor Davis would ap-
parently interpret the fourth exemption more narrowly, even he concedes,
“The Act’s word ‘privileged’ can hardly be interpreted to exclude what is
‘privileged’ under the doctrine of executive privilege, even though the com-
mittee failed to mention it.” (Supra.note 3, at 792). It seems odd, however,
that if Congress intended executive privilege to be continued in exemption 4,
exemption 5 (or exemption 1 for that matter) would have been included in
the Act. Executive privileges will be discussed briefly at note 99, infra.

* Arr’y GEN. MEMO. 38.

“ Davis, supra note 3, at 800.
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This would seem to be the exact opposite of the Attorney Gen-
eral’s position except that Professor Davis goes on to agree with
the Attorney General by saying, “The law of the Jencks Act is
applicable.”® The Jencks Act,>* however, speaks in terms of
making the statements of witnesses available “on motion of the
defendant.”s> The Attorney General takes the position,

[Llitigants who meet the burden of the Jencks statute may obtain
prior statements given to an FBI agent . . . but . .. the new law,
[Freedom Information Act] like the Jencks statute, does not permit
the statement to be made available to the public.”

Thus it is difficult to see how Professor Davis can apply the
Jencks Act in exception 7 and still consider the information
available to the public.s

The interpretation of the Attorney General is preferable be-
cause it is not contradicted by the Committee Reports, and
leads to the desirable result of avoiding the predicament dis-
cussed under exemption 5. Nothing in Professor Davis’s exami-
nation of exemption 5 can readily be applied to exemption 7,
owing to the different structure of the two exemptions. Even if

®1d.

“133 U.S.C. § 3500 (1964).

52

Id.

* Arr’'y GEN. MEmo. 38.

* One way to justify such a position would be to say that the applicability
of the Jencks Act brought into play exception 3, i.e., “matters . . . specifi-
cally exempted by statute.” Where the party seeking the information was the
defendant, and the requirements of the Jencks Act were met, exception 3
would not apply, nor would exception 7 as to this “private party” so they
would have to disclose. The next “private party” to request the same infor-
mation could be refused on the basis of’exception 3. While this type of
switching of exemptions appears reasonable, Professor Davis probably would
feel constrained to do so by his analysis of the “specifically stated” clause.
(See p. 8, supra). Exemption 3 will be discussed infra at p. 17.

One case litigated under exemption 7 (Barceloneta Shoe Corp v. Compton,
271 F. Supp. 591 (D.P.R. 1967)) appears to assume that had the require-
ments of the Jencks Act been met, the material would have been available.
The case cannot be interpreted as holding that the records should be available
to the public, however, since the party seeking the records was also the de-
fendant in a pending case before the NLRB. The case does appear, however,
to assume that exemption 7 was the proper ground for denying disclosure and
apparently did not consider the third exemption.

In light of its history the Jencks Act should be considered as a statute
limiting, rather than granting disclosure. The Act was passed to limit the
holding of Jencks v. United States, 353 U.S. 657 (1957), which held that it
was reversible error for the trial court to refuse to require disclosure of
statements by Government witnesses for use by defense for impeachment.
The case was liberally interpreted to grant the defendant access to Govern-
ment reports. The ruling required dismissal if the reports were not disclosed.
The Jencks Act was passed to limit the disclosure already required by the
courts.
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Professor Davis’s interpretation were to be adopted by the

courts, the predicament thereby arising could be handled by

interpreting exceptions 3 and 4 in the manner described above.
The third exemption states,

. . the provisions of this section shall not be applicable to matters
that are ... (3) specifically exempted from disclosure by sta-
tute. . ..*

There are approximately 100 statutes or parts of statutes which
restrict public access to specific Government records.®® Dr.
Harold L. Cross, whose work may have been responsible for this
Act,’" classified the statute dealing with Government records as
falling into three major types: (1) those which dealt with rec-
ords in general ; (2) those which in some way restrict disclosure ;
and (3) those which operate in some manner to further freedom
of information.’® It is this second category to which the statute
apparently refers. Dr. Cross further classified the statutes within
the second category into five subdivisions :

[1] Information affecting National Security. . . .
[2] Confidential information acquired from private citizens under
Compulsion of law. . . .

[3] Information acquired from persons who avail themselves of bene-
fits or services offered by the Government. . . .

[4] Information of such a nature that premature disclosure would
give unfair advantage to some recipients.

[61 There are a few other[s] ., . which are not readily . . . clas-
sified. ., .*

One need not look far to find similarities between the types of
records Dr. Cross found Congress exempting in the past and
certain classes of records covered by exemptions in this Act.
This is pointed out not for the purpose of showing that the Act
contains little new in this area but as support for the proposi-
tion that Congress is asserting its own view of what should not
be disclosed and that in so doing Congress is imposing its own
standards on the executive agencies. As Dr. Cross stated in his
conclusion in 1953:

» 80 Stat. 250 § 3(e) (3).

“House Rep. 10; see also, AT’y GEN. MEMmO. 31-32.

“House REep. 2.

®H. L. Cross, THE PeopPLE’s RIGHT To KNow 231 (1953). A fourth

category, “organic or Departmental Legislation” was added by Dr. Cross in
H. L. CROSS, THE PEOPLE’S RIGHT TO KNOW 80 (2d Supp. 1959).

% Id. at 23134,
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It is submitted, . , . that the mass of enactment clearly is not sus-

ceptible of an inference that Congress actually intended any such

condition of public dependence for information of government ac-

tion on honorable exercise of official discretion [by the Execu-

tive]. .. .*®

The third exemption, then, might be said to represent a re-

assertion by the Congress of its role in deciding what records are
to be furnished.®* What is probably more significant, however, is
that the judicial proceedings of the Act are now available to
challenge an executive decision that any of these hundred statutes
applies in a particular case.®

The significance of the discussion of exemptions 3, 4,5, and 7
above can be briefly summarized. In the exemptions, Congress
has attempted to use the nature of the records as the basis for
determining when the documents should be kept secret. In doing
so, however, Congress silently approves the manner in which
the courts had handled these questions by exempting “privileged”
material and material that courts would not order produced at a
pretrial discovery proceeding. Faced with this approval, the
courts are likely to go on weighing the same types of factors
under the Act that they have in discovery cases such as the need
of the individual for the record. This is not to say, however, that
Congress has relinquished its role in this area to the judiciary
by creating exemptions so broad that practically any record can
be exempted. Congress has stayed very much in the field by
virtue of exemption three.

Furthermore, the nature of a particular record may be that it
could be exempted under more than one of the provisions of the
Act. Whether a record is ever disclosed, and, if so, to whom may
well depend upon a willingness to choose exemptions and inter-
pretations to reach just results in a particular case.

“ld. at 236.

® This represents my understanding of the unpublished remarks of Mr.
Benny L. Kass at the Briefing Conference on Government-Industry Relation-
ships in Patent and Technical Data Matters, sponsored by the Federal Bar
Ass’n and the Foundation of the Federal Bar Ass’n in cooperation with the
Bureau of National Affairs, Inc., in Washington, D.C., on Deec, 1, 1967.
Mr. Kass who is Asst. Counsel to the Subcommittee on Administrative Prac-
tice and Procedure of the Senate Judiciary Committee, was formerly with
the House of Representatives Committee on Government Operations. See Kass,
supra hote 6.

* See Note, supra note 14, at 33.
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VIIl. THE REMEDY

Judicial review of an agency refusal to provide access to Gov-

ernment records is provided in subsection (¢) of the Act which
states:

(¢} Agency Records.— Except with respect to the records made
available under paragraphs (9) and (8) of this subsection, each
agency, on request for identifiable records made in accordance with
published rules stating the time, place, fees to the extent authorized
by statute, and procedure to be followed, shall make the records
promptly available to any person, Upon complaint, the district court
of the United States in the district in which the complainant resides,
or has his principal place of business, or in which the agency rec-
ords are situated, chall have jurisdiction to enjoin the agency from
withholding of agency records and to order the production of any
agency records improperly withheld from the complainant. In such
cases the court shall determine the matter de novo and the burden
shall be upon the agency to sustain its action. In the event of non-
compliance with the court’s order the district court may punish the
responsible officers for contempt. Except as to those causes the court
considers of greater importance, proceedings before the district court
as authorized by this subsection shall take precedence on the docket
over all other causes and shall be assigned for hearing and trial
at the earliest practicable date and expedited in every way.*

Probably the best starting place for a discussion of this sub-
section of the Act is a consideration of the subject matter of
the review. Actually the subject matter being reviewed is a
decision by the agency.®* The Act does not state that it must be a
final decision or order as is elsewhere required for judicial
review.® However, Congress probably intended that the decision
be a final one. The House Report points out:

If a request for information is denied by an agency subordinate
the person making the request is entitled to prompt review by the
head of the agency:’

This statement should be read with emphasis on “prompt re-
view.” ¢7 |t is assumed that the Committee expected or intended
the courts to require a final type decision and to apply the doc-

* 80 Stat. 250 $ 3(a).

“The exact nature of the decision is the subject of some controversy
and involves the interpretation of the “Except” clause. See, Davis, supra
note 3, at 775. For purposes of discussion here, the decision in which we are
concerned is a decision to refuse to make available a requested record.

“E.g., 5 US.C. § 704 (Supp. II 1965-66).

* HOUSE REP. 9.

¥ Such a reading is consonant with the provision directing these cases
to “take precedence on the docket,” etc.
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trine of exhaustion of administrative remedies.®®* The quoted
passage must point toward preventing delay in the administra-
tive process, because otherwise there would be no need for con-
eern with delay by the executive since the courts would be open.
Whether or not the statement will prevent such delay, unfortu-
nately, is doubtful.s®

The jurisdiction of the court is civil in nature and is governed
by the Federal Rules of Civil Procedure. The Department of
Justice has taken the position that orders to show cause, tempo-
rary restraining orders, and preliminary injunctions are not ap-
propriate under the Act.”® The significance of this is that the
Government will be allowed the time provided by Rule 12 to
respond to the complaint. Attempts to expedite the proceedings
aside from those provided in the statute, will probably be un-
successful.

The remedy which the court is empowered to give is equitable
in nature and will be a mandatory injunction directing that
records be produced. This stems from the use of the word “en-
join” in the Act.™

Note that the court is given the power to consider the decision
of the agency de novo. The exact significance of this term is un-
clear. Normally, de novo implies that the trial court is to start
over, receive evidence, hear witnesses, etc. This implies then that
these things have been done at the agency level. Should the pro-
vision then be interpreted as requiring a hearing at the agency?
Probably not. The Committee report would hardly mention re-
view by an agency head from a decision on a request without
referring to such a major question as the need for a hearing.

® That Congress expected the doctrine of exhaustion of remedies to
apply can also be inferred from the de novo provision. Unless it was antici-
pated that some type of record would be created before going to court, de novo
has no significance. That is not to say, however, that Congress intended to
require a hearing. See 80 HArRv. L. Rev. 909, 914 (1967).

® The agencies have provided for an intra-agency review of a subordi-
nate’s refusal to grant a request for a record. While there is authority for
this in the House Report, such time consuming procedures are out of
harmony with the emphasis on swift determination evidenced in the Act’s
provision that section 3 appeals will “take precedence on the district court
docket over all other causes and shall be assigned for hearing and trial at
the earliest possible date and expedited in every way.” (Note, supra note 14,
at 28).

“ DepP'T OF JUSTICE MEMO No. 532, MEMORANDUM FOR UNITED STATES
ATTORNEYS, RE : LITIGATION UNDER PUBLIC INFORMATION SECTION oF ADMINIS-
TRATIVE PROCEDURE ACT—PuBLIC LAW 90-23, DEPARTMENT OF JUSTICE (June
12, 1967).

" The significance of the equitable nature of the remedy and jurisdiction
is discussed infra at p. 22.
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Further, requiring a hearing would tend to delay the process
which Congress desired to expedite.

What then does de novo mean? It is submitted that the term
is used merely to connote the idea that the court is to reach its
decision independently.”? The House Report states:

The proceedings are to be de novo so that the court can con-
sider the propriety of the withholding instead of being restricted
to judicial sanctioning of agency discretion.”

The Attorney General has not seen fit to comment on the signifi-
cance of the de novo provision by itself, treating it as part of a
general scheme to indicate the broad equitable power of the

Neither the House Report nor the Attorney General’s inter-
pretation seem to attach any other significance to the de novo
requirement other than that the court act independently.’

There are three more aspects of the grant of power to the
court which deserve mention, but should not raise any interpre-
tation problems. The first of these aspects is the provision placing
the “burden . . . on the agency to sustain its action.”” As the
House Report puts it,

A private citizen cannot be asked to prove that an agency has with-
held information improperly because he will not know the reasons
for the agency action.™

““The amendment seems to resolve the question whether the courts or
the agencies will determine the propriety of governmental disclosure in favor
of the former. Subsection (c¢) provides that the district courts shall have
jurisdiction to enjoin an agency and to order the production of records im-
properly withheld. Arguably the agency, knowing more about the Govern-
ment’s needs and the circumstances of the particular request for information,
can determine what information should be withheld better than the courts.
Nevertheless, permitting an interested agency official to decide the extent of
his own privilege offends general principles of justice. Agencies are likely to
be overly cautious and to withhold more information than necessary; on
balance it seems that the courts should make the ultimate decision, since they
can make a relatively objective determination while at the same time protect-
ing the information with safeguards such as in camera examinations.” 80
HARv. L. Rev. 909, 914 (1967) (footnotes omitted).

* House REP. 9.

“AT1r'y GEN, MEMmO. 28.

* It has been suggested that “de novo might be interpreted to permit the
demandant to go directly to district court rather than requiring him to raise
the withholding question as one of the issues on appeal.” 80 HARv. L. REV.
909, 915 (1967) (footnote omitted). Cf. p. 30 infra, and pp. 18-19 supra.

“House REP. 9.
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The second aspect worthy of mention is the contempt sanction
provided to insure compliance.”” The final aspect to be pointed
out is the statutory emphasis on expediting these actions. The
congressional direction that these cases be “expedited in every
way” could be used to support a wide variety of unforeseen
results.”®

Where an agency withholds a clearly non-exempted record
from a party, the jurisdiction granted to courts by the Act
should be sufficient to enable them to correct the wrong. Where
the agency can fit the record under an exemption, however, it
is not so clear, because subsection (f) may act to deprive the
court of jurisdiction.™

IX. TERMINATION OF JURISDICTION

In discussing the exemptions in the Act, it was pointed out
that although finding that an exemption applied in a particular
case, a court could nevertheless order that the record be produced
for the particular party requesting the information.®® One could
consider this power to be one of the factors which will enable the
courts to produce just results under the Act. But as mentioned
above, it is conceivable thst the jurisdiction of the court could
be destroyed on a finding that an exemption applies.®

Whether such a result obtains will depend upon the interpre-
tation attributed to the preamble of subsection (e), “Exemp
tions— The provisions of this section shall not be applicable to
matters that are . ..” Literally, since “section” refers to the
entire act, the judicial review procedure of subsection (c) is not
applicable if the record requested is exempted matter under one
or more of the exemptions. Such an interpretation would not pre-
clude review of an agency determination that an exemption ap-
plied. On the contrary, the court would make this determination
in deciding whether it had jurisdiction. Such an interpretation,
however, would not be consistent with the language of the House
Report or the Act itself. The Act states in subsection (e) :

" The use of this power may present some difficult problems but | men-
tion it here only to be able to compare it with the sanctions provided in the
discovery process. For a summary of the problems involved in using this
power, see 80 Harv, L. REV. 909,915 (1967).

® E.g., if a court were inclined to do so it could consider a case without
requiring exhaustion of remedies. Other specific uses of this directive will be
mentioned infra.

“See note 28 supra.

% See p. 12, supra.

# See note 28 supra.

AGO 6724B 21



43 MILITARY LAW REVIEW

[T1he district court . .. shall have jurisdiction to enjoin the agency
from the withholding of agency records and to order the produc-
tion of any agency records improperly withheld. .. .%

And the House Report states:

The Court will have authority whenever it considers such action
equitable and appropriate to enjoin the agency from withholding its
records and to order the production of agency records improperly
withheld.”

The use of the word “enjoin” in the Act, inferring equity pow-
ers, and the terms “equitable and appropriate” in the Report,
seem to grant to the court far more power than mere inquiry
into the legality of an agency determination that a particular
exemption applies. The broad nature of such equitable powers
would seem to allow more.** But what is one to do with this
statement in the same Report:

Subsection (e).—All of the preceding subsections of S. 1160—
requirements for publications of procedural matters and for dis-
closure of operating procedures, provisions for court review, and
for public access to votes—are subject to the exemptions from dis-
closure specified in subsection (e).*

This would seem to confirm the interpretation that a finding
that an exemption applies denies the court jurisdiction to take
equitable action in ordering a record produced.

On the other hand, the Attorney General’s Memorandum would
not seem to reach such an interpretation.®® In all honesty, how-
ever, the exact problem presented does not appear to have been
considered.?®’

80 Stat. 250 § 3(c).

“HOUSE REeP. 9.

“Professor Davis has taken the position that the court through its
discretionary powers as an equity court can refuse to order production of a
record required by the act to be produced. He concludes, “The equity practice
is clear and strong. The court that has jurisdiction to enforce the Information
Act also has jurisdiction to refuse to enforce it whenever equity traditions
so require.”” (Supra note 3, at 767.) Professor Davis apparently has not
considered the other side of the coin, the situation where the Act does not
require disclosure but an equity court with jurisdiction would.

* HoUSE REP. 9 (emphasis added).

= Tn a trial de novo under subsection (c) the district court is free to
exercise the traditional discretion of a court of equity in determining whether
or not the relief sought by the plaintiff should be granted. In making such
determination the court can be expected to weigh the customary considera-
tions as to whether an injunction or similar relief is equitable and appro-
priate, including the purposes and needs of the plaintiff, the burdens involved,
and the importance to the public of the Government’s reason for nondisclosure.
(ArT’y GEN. MEMO. 28.)

¥ This may be significant however, for although the Attorney General
cannot change the law, unless the Justice Department raises the issue in a
pleading, a court is not likely to find it has no jurisdiction.
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It is preferable to assume that the question of termination of
jurisdiction is really one of poor draftsmanship rather than an
intentional act of Congress. As the Attorney General's Memo-
randum points out:

Subsection (e) declares that none of the provisions of section 3
shall be applicable to nine listed categories of matters. In its
original form, the bill (S. 1160) provided exemptions in each subsec-
tion, designed to apply only to that subsection. The Senate subcom-
mittee found that such approach resulted in inconsistencies. After
considerable effort to tailor the standards established by the exemp-
tions to the particular subsection t0 which they were to apply, the
subcommittee decided to consolidate all of the exemptions in sub-
section (e),including in the earlier subsections the several limita-
tions referred to above to meet the special needs of the require-
ments of each of those subsections.®

This explanation is apparently the basis for the later statement:

We have noted above that subsection (e), containing the exemp-
tions, applies to all of the various publication and disclosure require-
ments of the new section 3. Adoption of this structure, rather than
the tailoring of specific exemptions to each of the disclosure require-
ments contained in subsections (a), (b), (c), and (d), inevitably
creates some problems of interpretation.®

It is submitted that in this change of structure, the jurisdiction
of the court became subject to being destroyed by the application
of the exemptions in a manner not contemplated by the Con-
gress. To the extent that Congress did not intend for the court
to use its jurisdiction to order that exempted material be dis-
closed to the public, the “provisions for court review . ., are
subject to the exemptions.” This need not necessarily mean that
the court has no jurisdiction at all.

X. DISCOVERY

Putting the Freedom of Information Act aside temporarily, let
us look now at the basic framework of the discovery procedures
under the Federal Rules of Civil Procedure.?® It has been said
that the purpose of discovery is “either to do away with the
so-called ‘sporting theory of justice’ or at least reduce it to its
ultimate minimum.’” ®* Discovery is available to all parties to a

# Arr’y GEN. MEMO. 3.

®Id. at 29.

*© 28 U.S.C. §§ 1-2710 (1964).

* Holtzoff, A Judge Looks at the Rules, 1957 FEDERAL RULES oF CivIL
PROCEDURE AND TITLE OF THE JUDICIARY CCDE 7-9 (1957), quoted in The
Judge Advocate General’s School, U.S. Army, School Text, Discovery Under
the Federal Rules of Civil Procedure 2-3, 128.
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dispute in order to give all sides equal access to the pertinent
facts to facilitate a just result. In order to accomplish this goal,
the Federal Rules provide a variety of means by which the infor-
mation may be obtained:

Depositions may be taken of any party to the law suit or of any
person who may be a witness . . . A correlative discovery weapon is
that of written interrogatories . . . Next come discovery and in-
spection of records and documents . . . The next mode of discovery
consists of medical examination. Finally, there are requests for ad-
missions.”

That aspect of discovery practice which most clearly resembles
the quest for “records” under the Freedom of Information Act is
the search for “documents and things” under rule 34 of the
Federal Rules of Civil Procedure. Rule 34 provides:

Discovery and Production of Documents and things for Inspection,
copying, or photographing. Upon motion of any party showing good
cause therefor and upon notice to all other parties and subject to the
provisions of rule 30 (b), the court in which an action is pending
may (1) order any party to produce and permit the inspection and
copying or photographing, by or on behalf of the moving party of
any designated documents, papers, books, accounts, letters, photo-
graphs, objects, or tangible things, not privileged, which constitute
or contain evidence relating to any of the matters within the scope
of the examination permitted by rule 26(b) and which are in his
possession, custody, or control; or (2) order any party to permit
entry upon designated land or other property in his possession or
control for the purpose of inspecting, measuring, surveying, or
photographing the property or any designated object or operation
thereon within the scope of the examination permitted by rule 25(b).
The order shall specify the time, place, and manner of making the
inspection and taking the copies and photographs and may prescribe
such terms and conditions as are just.”

® Id.

% Fep. R. Civ. P. 34. Rule 30(b) relates to “Orders for the Protection
of Parties and Deponents” and is not material to this discussion. Rule 25(b)
relating to the “scope of examination” is material. It provides:

“(b) Scope of Examination. Unless otherwise ordered by the court as
provided by rule 30(b) or (d), the deponent may be examined regarding any
matter, not privileged, which is relevant to the subject matter involved in
the pending action, whether it relates to the claim or defense of the examin-
ing party or to the claim or defense of any other party, including the exist-
ence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location, of persons
having knowledge of relevant facts. It is not ground for objection that the
testimony will be inadmissible at the trial if the testimony sought appears
reasonably calculated to lead to the discovery of admissible evidence.”

24 AGO 6724B



INFORMATION ACT

Note that the scope of discovery is limited in four ways :

(1) the information sought must be designated;®

(2) the information sought must be relevant;

(3) the information sought must not be privileged;

(4) .the party seeking discovery has the burden to show
“good cause,”*®®

The final aspect of the discovery framework we should consider
is the procedure by which the courts are able to insure that the
discovery scheme will not be frustrated. Sanctions are provided
in rule 37 which include punishment for contempt, assessment
of expenses,® striking of pleadings, and the entry of a default
judgment.

With this framework in mind let us turn now to a considera-
tion of the arguments traditionally used by the Government to
avoid discovery.

XI. GOVERNMENT DEFENSES TO DISCOVERY

First it must be noted that as a party to a civil suit the Gov-
ernment has two characters, one private and the other as a
sovereign. Consequently it has.two sets of defenses, those avail-
able to any party and those unique to the sovereign. Recall the
four limitations to the scope of discovery which were mentioned
above.”” Any one of these may be raised as a defense to discovery
by the Government in its private capacity.®® Also, it is within
the framework of these limitations to discovery that the sover-
eign capacity is raised. In this regard the most important limi-

* Liberal interpretation of this restriction has practically eliminated s
significance as a limitation. It is only mentioned as it corresponds to the
requirement under the Freedom of Information Act that the request be for
“identifiable records.”

* Good cause is also interpreted so as to facilitate discovery. It does serve
as a limitation however in cases where privilege is an issue. See, Hickman v.
Taylor, 329 U.S. 495 (1947), and Weiss v. United States, U.S. Ct. of Claims
Opinion No. 205-65, July 20, 1967.

* The rule specifically prohibits imposition of this sanction against the
United States.

¥ See text accompanying notes 94 and 95 supra.

* F.g., the Government may resist discovery by arguing that the infor-
mation sought is not relevant under rule 26.
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tations are the ones regarding privileged material and the re-
quirement that good cause be shown.*®

In some cases where the Government resists discovery on the
ground of privilege, the privilege may be one which would be
available to a private party such as the attorney’s work product.
Those cases must be distinguished in which the sovereign char-
acter of the Government has given rise to categories of privilege
that are distinct from those available to a private party.'°

Such privilege [has been] said to apply to “secrets of state”, “in-
formers,” and “Official information.” . .. [I]t may be helpful . ..
for the purposes of this discussion, to break these down into several
additional categories, as follows: (1) secrets of state; (2) ident-
ity of informers of violations of law, and in some instances, the con-
tents of the information furnished by informers; (3) information
obtained by investigation; and, (4) communications relating to the
internal management of agencies. In addition to these common-law
subjects, there are the subjects which have been made privileged by
statute, which we will identify as (5) information furnished an
agency as required by statute.”’

A mere claim of “privilege” is insufficient. The courts have
looked at the underlying policy of the privileges and weighed the
need of the party seeking the document against the policy under-
lying the privilege. For example, in Weiss v. United States,* the
court, because of the need of the party, allowed discovery of an
internal record characterized as “staff advice” which admittedly

“The term “privilege” in this regard is one which has caused a great
deal of confusion. When the Government has successfully resisted discovery
because the information sought was “privileged”, there is a tendency to say
that the court applied the doctrine of “executive privilege.” A complete
analysis of this doctrine is beyond the scope of this discussion. However,
Professor Davis is correct; there is such a doctrine and that doctrine plays
a vital part in the background of the Freedom of Information Act. (Davis,
supra note 3, at 763-64.) What is intended here is to point out the more
narrow defenses (privileges?) to discovery, which may or may not constitute
all or a portion of “executive privilege.” For a more complete discussion of
“executive privilege” see, Bishop, The Executive’s Right of Privacy : An
Unresolved Constitutional Question, 66 YALE L. J. 477 (1967); Carrow,
Governmental Non-disclosure n Judicial Proceedings, 107 U. PA. L. Rev.
166 (1968) ; Hardin, Ezecutive Privilege in the Federal Courts, 71 Yale L.J.
879 (1962) (excellent bibliography in footnote 1); and Taubeneck and Sexton,
Executive Privilege and the Court’s Right to Know Discovery Against the
United States in Civil Actions in Federal District Courts, 48 Geo. L.J.
486 (1960).

*® These privileges are independent of the concept of “separation of
powers” which gives rise to additional problems with respect to refusal by
one branch of Government to disclose information to another branch. We
are concerned here solely with disclosure by the Government to a citizen

™ Carrow, supra note 99, at 176.

@ |J_S.Ct. of Claims Opinions No. 206-66, 20 July 1967.
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was privileged under the law of Kaiser Aluminum & Chemical
Corp.v. United States.*® In the same case however, the court, be-
cause of a lack of need, refused to order production of a written
legal opinion, privileged under Hickman v. Taylor.***

Note the burden which each party has in such a case. The
Government must establish the privilege and the one seeking dis-
covery has a burden to show “good cause” why the court should
override the privilege,1

XI1l. COMPARISON

Having examined, in some detail, the Freedom of Information
Act and, more briefly, discovery procedures, let us now compare
the two systems. First of all, at least for non-exempt records, the
“any person” doctrine precludes any necessity that one seeking
access to arecord be a party to any litigation or show any “good
cause” for the record. In such a case, there can be no “relevance”
requirement. On the other hand, discovery procedure is available
only to “parties” to litigation.**¢ The party seeking access through
pretrial discovery does have a burden to show good cause when
seeking access to documentary evidence. Under either system the
person seeking the record must identify it. Under either system
the Government, if it is to resist disclosure, has a burden. Under
the Act, the Government must show at least that the record is
exempted by one of the nine statutory exemptions. To resist dis-
covery in a conventional pretrial proceeding the Government must
establish one of the defenses as discussed above.

With respect to the scope of discovery and the scope of access
to records under the Act the only major difference seems to be
that discovery requires a showing of relevance. This requirement
already is not much of a limitation unless some defense is made
which would require a showing of “good cause” beyond the nor-
mal relevancy requirement. It is submitted that even under the
Act, the court in the exercise of its discretionary equitable power
may create a similar “good cause” requirement when a prima
facie showing has been made that an exemption is applicable.

One cannot fail to notice the similarity between the exemp-
tions under the Act and the normal defenses to discovery. Ar-

157 F. Supp. 939 (Ct. Cl. 1958).

329 U.S. 495 (1947).

108 Id_

* Note that there is no requirement that the Government be a party to be
subject to discovery, but only to avail itself of discovery. E.g., Stiftung v.
Zeiss, 40 F.R.D. 318 (1966).
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guably all nine of the exemptions may fall within the scope of
the privileges traditionally raised by the Government as defenses
to discovery. Further, if one were to ask whether there are any
defenses to discovery that are not included within the nine ex-
emptions, one would have to say probably not. The Government
is always free to argue in resisting discovery that one of the
other limitations to discovery apply, such as that the information
sought is neither relevant nor “reasonably calculated to lead to
discovery of admissible evidence.” *** However, unless the infor-
mation sought could also be considered exempt under the Act, one
should predict that the Government victory will be short lived,
since the party could use the Act to get the information.

It may be said that the sanction of contempt provided under
the Act differs from those available to the court under the Fed-
eral Rules. One could reasonably argue, however, that powers to
strike pleadings, entry of default judgments, and other sanc-
tions *¢ of the Federal Rules are included in the equitable nature
of the jurisdictional power granted to the courts by the Act.

* Consider this evaluation of Government defenses to discovery :
“Four arguments [are] usually advanced by the government in appropriate
cases to oppose production of documents:

“1. That the plaintiff, under, rule 84, FRCP has not shown ‘good cause’
for the issuance of the order.” The new Act appears free from any require-
ment of a showing of ‘good cause’ before the production of information,
except to the extent that ‘good cause’ may be pertinent in determining under
subsection (e) (5) whether records would be routinely available in litigation.

“2, That the documents sought are, within rule 26, FRCP, not ‘relevant
to the subject matter involved In the pending action’ and are not ‘reasonably
calculated to lead to the discovery of admissible evidence.” There are no
criteria or standards set forth under Section 3(c) of the Act which would
allow for such a defense to disclosure as provided for under rule 26, except
to the extent it may be relevant under Subsection (e) (5).

“3. The documents fall within the ‘work product” rule of Hickman v.
Taylor, 829 U.S. 495 Here the government does find a familiar face in the
new Act. The ‘work product rule’ is a very vital part of the fabric of the
Freedom of Information Act and is excepted from disclosure under section
3(e) (5) of the Act. The exception, iu effect, codifies the ‘work product rule,’
recognizing in the Committee Report that . . . advice from staff assistants
and the exchange of ideas among agency personnel would not be completely
frank if they were forced to “operate in a fishbowl.”” Thus, inter-agency or
intra-agency memorandums or letters not available to private litigants are
not available under the new Act.

“4, Finally, the documents sought are protected by a claim of ‘executive
privilege.” This historic defense is to be found, in part, in codified form in
section 3(e) (1) and (5).” Panel Discussion, supra note 37, at 53.

™ Rule 37 does not permit expenses to be assessed against the Govern-
ment. It is not clear whether a court under the Act could impose such a
sanction based on inherent power to punish for contempt, but the issue would
not likely be raised.
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XI11l. DOES A PROCEDURAL CHOICE EXIST

Obviously, unless one is a party to some type of proceeding,
discovery as used in this discussion has no application to him,
The person who is a party or who has a cause of action does have
a choice. For example, a person with a cause of action against the
Government under the Federal Tort Claims Act®*® may choose
either to bring his tort action and then use discovery, or to use
the Freedom of Information Act and seek the desired records be-
fore he files his tort case. Before the action on the merits is begun,
there is nothing to preclude his choice.

The commencement of an action, however, gives rise to new
problems. The first question concerns the application of the doc-
trine of election of remedies so as to preclude future access to
another remedy. It is submitted that this doctrine does not ap-
ply as the remedies are not inconsistent.?® Consequently, if a per-
son, who has a cause of action against the Government in tort,
seeks information under the Freedom of Information Act before
beginning his tort action, clearly, he would not be prevented
from later bringing his tort action simply because he sought ac-
cess to records first. On the other hand, a party who has com-
menced a district court suit against the Government before
seeking records under the Act may be met by several arguments.
First the Government might argue in the suit under the Act
that “another action is pending.” ** Such an argument should
not prevail.!? Such a plea by the Government is actually in the
nature of a motion for a continuance.'®® In efffect, the Govern-
ment is asking to stay the proceedings until the other is decided.
The decision to grant such a motion is solely within the discre-
tion of the judge. It is submitted that in view of the congressional
intent that suits under the Act be expedited, it would be an abuse
of discretion for the judge to grant such a continuance.

™28 US.C. § 1345(b) (1964).

w28 CJ.S. Election of Remedies §§ 3-4 (1966).

1 See supra note 37, at 62.

‘““There is a basic distinction between the nature of the two judicial
proceedings involved. In an action under the Act there is one major issue,
namely was the Government correct in refusing to disclose the record re-
quested? In an action giving rise to the use of pretrial discovery, the question
whether information should be disclosed is a subordinate issue which may or
may not be raised. For purposes of this discussion it is assumed that the
same records have been requested in both forums and that therefore the same
issue is present in each case. AS to whether the issue is in fact the same see
the discussion of res judicata at note 117 infra.

** Mottolese v. Preston, 172 F.2d 308 (2d Cir. 1949).
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The Government could also argue that a suit under the Act is
premature because of the doctrine of exhaustion of remedies,**
i.e., the party must seek the information by discovery before us-
ing the Act. In the setting presented, namely a suit under the
Act while a tort action is pending, such an argument should not
prevail. In effect such a pleading is the same as the plea “action
pending’’ already considered. Congress probably intended that
the person exhaust his administrative remedies in the agency
before going to court under the Act, but to carry this intent to
the point of requiring the exhaustion of discovery proceedings
in court would be going too far. In the first place the remedy un-
der the Act is supposed to be expeditious. Exhaustion of discovery
is time consuming, especially since ordinarily a ruling on a dis-
covery motion is not final and cannot be appealed until after trial
on the merits, unless the appeal is “within the terms of statutes
permitting appeals from interlocutory orders under special cir-
cumstances.” **5 It could also be argued that the de novo power
indicates that this suit under the Act is to be handled indepen-
dently of any other proceeding between the parties, and there-
fore exhaustion is not required.

It must be noted that the device of either conventional dis-
covery proceedings or discovery under the Act will result in res
judicata once a final determination on the merits has been made.
If a person has requested a record, been refused, sought judicial
review under the Act, and been denied again by the court, he
should not then be allowed to invoke the discovery proceedings

™ The exhaustion problem may arise under different circumstances.
First the person may attempt to go to court under the Act without going to
the agency at all or without exhausting his remedies within the agency. In
these circumstances the doctrine should apply. Another situation is presented
where the party is seeking discovery under the rules provided for an admin-
istrative proceeding. Decisions of boards of Contract Appeals appear to be in
conflict as to whether exhaustion of other administrative procedures for ob-
taining records is required before seeking production under the discovery
rules of the particular Board. (Compare, Winston Bros. Co., IBCA 625-2-67,
10 Gov. ConTR. § 5, and Aries Enterprises, Inc., DOTCAB 67-20, 10 Gov.
CoNTR. § 32.) It is submitted that by requiring exhaustion of the adminis-
trative remedies of the Freedom of Information Act (short of demanding
that the court proceeding be utilized) much needed uniformity in discovery
before the Boards will result. (In regard to the need for uniformity in dis-
covery before the Boards of Contract Appeals, see, Cuneo and Truitt,
Discovery Before the Contract Appeals Boards, 8 WM. & MARY L. REv.
505 (1967).)

0,58, Appeal and Error § 120 (1955).
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under the Federal Rules to attain the same objective.**¢ Likewise,
if a pretrial discovery motion has been finally adjudicated, the
same issue should not be litigated a second time under the Act.

XIV. FACTORS TO CONSIDER IN
CHOOSING A PROCEDURE

Having examined the two routes, compared them, and deter-
mined when they are both available, it is time now to look at
some of the factors to be considered in deciding which route to
follow.

One consideration that immediately comes to mind is that of
time. Repeatedly throughout this discussion | have referred to
the congressional intent that the Information Act route be swift.
We have noted, however, that some delays may occur by opera-
tion of the implementing regulations and the doctrine of ex-
haustion of remedies. On the other hand, if one expects execu-
tive reluctance or a strong argument on behalf of the Govern-
ment, the delay in seeking appeal may be a factor mitigating
against the discovery route because of the interlocutory nature
of the discovery decision.

Another factor is the fact that the Act relates only to records.
If what is really desired is an admission or facts, they might be
more easily obtained using discovery techniques. One might de-
sire, for example, to use “interrogatories” to identify the records
subsequently sought under the Act.

Consider also the concept that discovery is a two-way street.
Not only can a person obtain information from the Government,
but he subjects himself to the same rules. If a party wanted to
know more about the Government’s case without disclosing his
own, he might try to get as much by the Act as possible. Of course
if he later brings his action he will be subject to discovery then.
The decision as to whether to bring the action may itself depend
upon information obtained through the Act.

¢ The application of res judicata requires that the issue be identical
before each court. | have taken the position above that the scope of informa-
tion required to be made available under each procedure is the same where
the one seeking the record has a need, and therefore the issue will be the
same. Otherwise one would have to make an ad hoc determination in each
case whether, as regards the particular record sought, the issue under each
system is the same. The question turns on the extent to which the judge in
an action under the Act is willing to consider the need of the individual for
the information. For if the courts refuse to consider this factor under the
Act, the issue will seldom be the same.
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Another consideration which hopefully will not be important
is in the selection of the district in which to seek the informa-
tion. Under the Act, the party seeking records usually will have
a choice of districts in which to bring his suit. Another choice
of districts may present itself in deciding where to bring an ac-
tion in which discovery will be sought. The many interpreta-
tions possible under the language of the exemptions in the Act
may make forum selection a critical decision.

XV. CONCLUSION

After examining the Freedom of Information Act, one can only
conclude at this time that many interpretations are still avail-
able. The Act can be interpreted in a way which will make it a
useful statute. In order to do so it may be necessary to strain to
preserve the jurisdiction of the courts after a finding that one
of the exemptions applies. This is necessary in order to insure
that the shift in the legislative scheme to the “any person’’ con-
cept does not result in less information being available to “needy”
people after the Act than was available before. It is suggested
that by judicious interpretation of the exemptions and the pro-
per use by the courts of the broad powers given them, the Act
will be effective, One result of such interpretations, however, may
be that the scope of information available after the Act will be
the same as before. The important thing is that now there is a
judicial review in many cases where there was none before. The
likely result is not that more information of different types will
be available but that the same type of information will be avail-
able to more people.

As a result of the similarity of the exemptions of the Act to
the traditional Government defenses to pretrial discovery,"*’ it
should be expected that in the future, Government attorneys will
utilize the language of the Act to resist discovery. Likewise, since
irrelevant information may be available under the Act, the Govern-
ment should cease pleading irrelevancy as a defense to dis-
covery.!t®

The arguments and considerations presented with respect to
choosing a procedure are just that and nothing more, until they
may be raised and decided by the courts. It is submitted, how-
ever, that perhaps many of these arguments could be avoided
by a well drafted statute covering access to Government informa-

17 See p. 25 supra and n. 108 at 28.
" See p. 28 supra.
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tion (not merely records) , applicable throughout the Government
(not merely to agencies), and specifically stated to be applicable
to judicial as well as administrative proceedings. Such a statute
should be outside the framework of the Administrative Proce-
dure Act. It should incorporate the means of obtaining informa-
tion provided by the Federal Rules, in addition to the exemp-
tions of the Freedom of Information Act; the burden of showing
the application of the exemptions should remain with the Govern-
ment. Such a statute should clearly express the limitations on the
jurisdiction of the courts to avoid the problem of termination of
jurisdiction discussed herein. Finally, such a statute should at-
tempt to identify the factors constituting “good cause” in the man-
ner that the present Act identifies the important factors within
the nature of Government records. Ultimately, however, the duty
of weighing the nature of the information against the “good cause”
of the party seeking it should rest in the courts.

APPENDIX

Section 3 of the Administrative Procedure Act, as amended by
80 Stat. 250 (1966).

SEC. 3. Every agency shall make available to the public the
following information :

(a) PUBLICATION IN THE FEDERAL REGISTER.—
Every agency shall separately state and currently publish in the
Federal Register for the guidance of the public (A) descriptions
of its central and field organization and the established places
at which, the officers from whom, and the methods whereby, the
public may secure information, make submittals or requests, or
obtain decisions; (B) statements of the general course and meth-
od by which its functions are channeled and determined, includ-
ing the nature and requirements of all formal and informal pro-
cedures available; (C) rules of procedure, descriptions of forms
available or the places at which forms may be obtained, and in-
structions as to the scope and contents of‘all papers, reports, or
examinations; (D) substantive rules of general applicability
adopted as authorized by law, and statements of general policy
or interpretations of general applicability formulated and adopted
by the agency; and (E) every amendment, revision, or repeal
of the foregoing. Except to the extent that a person has actual
and timely notice of the terms thereof, no person shall in any
manner be required to resort to, or be adversely affected by any
matter required to be published in the Federal Register and not
S0 published. For purposes of this subsection, matter which is
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reasonably available to the class of persons affected thereby shall
be deemed published in the Federal Register when incorporated
by reference therein with the approval of the Director of the Fed-
eral Register.

(b) AGENCY OPINIONS AND ORDERS.— Every agency
shall, in accordance with published rules, make available for pub-
lic inspection and copying (A) all final opinions (including con-
curring and dissenting opinions) and all orders made in the ad-
judication of cases, (B) those statements of policy and interpreta-
tions which have been adopted by the agency and are not pub-
lished in the Federal Register, and (C) administrative staff man-
uals and instructions to staff that affect any member of the pub-
lic, unless such materials are promptly published and copies of-
fered for sale. To the extent required to prevent a clearly unwar-
ranted invasion of personal privacy, an agency may delete identify-
ing details when it makes available or publishes an opinion, state-
ment of policy, interpretation, or staff manual or instruction :
Provided, That in every case the justification for the deletion
must be fully explained in writing. Every agency also shall
maintain and make available for public inspection and copying
a current index providing identifying information for the public
as to any matter which is issued, adopted, or promulgated after
the effective date of this Act and which is required by this sub-
section to be made available or published. No final order, opinion,
statement of policy, interpretation, or staff manual or instruction
that affects any member of the public may be relied upon, used
or cited as precedent by an agency against any private party un-
less it has been indexed and either made available or published
as provided by this subsection or unless that private party shall
have actual and timely notice of the terms thereof.

(c) AGENCY RECORDS. — Except with respect to the rec-
ords made available pursuant to subsections (a) and (b), every
agency shall, upon request for identifiable records made in ac-
cordance with published rules stating the time, place, fees to the
extent authorized by statute and procedure to be followed, make
such records promptly available to any person. Upon complaint,
the district court of the United States in the district in which
the complainant resides, or has his principal place of business, or
in which the agency records are situated shall have jurisdiction
to enjoin the agency from the withholding of agency records and
to order the production of any agency records improperly with-
held from the complainant. In such cases the court shall deter-
mine the matter de novo and the burden shall be upon the agency
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to sustain its action. In the event of noncompliance with the
court’s order, the district court may punish the responsible of-
ficers for contempt. Except as to those causes which the court
deems of greater importance, proceedings before the district court
as authorized by this subsection shall take precedence on the
docket over all other causes and shall be assigned for hearing
and trial at the earliest practicable date and expedited in every
way.

(d) AGENCY PROCEEDINGS. — Everyagency having more
than one member shall keep a record of the final votes of each
member in every agency proceeding and such record shall be avail-
able for public inspection.

(e) EXEMPTIONS. — The provisions of this section shall not
be applicable to matters that are (1) specifically required by Ex-
ecutive order to be kept secret in the interest of the national de-
fense or foreign policy; (2) related solely to the internal personnel
rules and practices of any agency; (3) specifically exempted from
disclosure by statute; (4)trade secrets and commercial or finan-
cial information obtained from any person and privileged or con-
fidential ; (5) inter-agency or intra-agency memorandums or let-
ters which would not be available by law to a private party in liti-
gation with the agency; (6) personnel and medical files and simi-
lar files the disclosure of which would constitute a clearly unwar-
ranted invasion of personal privacy ; (7) investigatory files com-
piled for law enforcement purposes except to the extent avail-
able by law to a private party; (8) contained in or related to
examination, operating, or condition reports prepared by, on be-
half of, or for the use of any agency responsible for the regula-
tion or supervision of financial institutions; and (9) geological and
geophysical information and data (including maps) concerning
wells.

(f) LIMITATION OF EXEMPTIONS.— Nothing in this
section authorizes withholding of information or limiting the
availability of records to the public except as specifically stated
in this section, nor shall this section be authority to withhold infor-
mation from Congress.

(g) PRIVATE PARTY.—As used in this section, “private
party’” means any party other than an agency.

(h) EFFECTIVE DATE.—This amendment shall become
effective one year following the date of the enactment of this Act.
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TRIAL BY THE PRESS*

By Major Ronald B. Stewart**

This article examines the problem of prejudicial news
reportmgn in criminal trials. The author “discusses the
re?ortst emselves, the standard of review, the existing
safeguards and the possibility of new ones. It is con-
cluded that the best controls, consistent with both fair
trial and free press, are those exerted internally by the
courts and bar associations.

I. INTRODUCTION

The theory of our system is that the conclusions to be reached
in a case will be induced only by evidence and argument in open
court, and not by any outside influence, whether of private talk or
public print.’

The eloquence and correctness of the above evaluation of our
system of justice by Mr. Justice Holmes can scarcely be denied.

In Bridges v. California > Mr. Justice Black stated the same
principle in different language :

The very word “trial” connotes decisions on the evidence and
arguments properly advanced in open court. Legal trials are not like
elections, to be won through the use of the meeting hall, the radio,
and the newspaper.®

Although the above two cases involved contempt of court con-
victions, and although they reached different results, it would ap-
pear that the principle announced leaves little doubt that the ad-
ministration of justice is the province of the courts, not the news
media. Nevertheless, the Supreme Court of the United States in
1966 observed that the problem, far from disappearing, is getting
worse: ¢

*This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.S. Army, Charlottesville, Virginia, while the author was
a member of the Sixteenth Advanced Course. The opinions and conclusions
presented herein are those of the author and do not necessarily represent the
views of The Judge Advocate General’s School or any other governmental
agency.

**JAGC, U.S. Army; Staff Judge Advocate, Aberdeen Proving Ground,
Maryland; B.S., 1957, LL.B, 1959, University of Kentucky; admitted to
practice before the Kentucky Court of Appeals and the US. Court of
Military Appeals.

* Patterson v. Colorado, 205 U.S. 454, 462 (1907).
* Bridges v. California, 314 U.S. 252 (1941).
*Id. at 271.

* Sheppard v. Maxwell, 384 U.S. 333 (1966).
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From the cases coming here we note that unfair and prejudicial
news comment on pending trials has become increasingly prevalent.
Due process requires that the accused receive a trial by an impartial
jury free from outside influences. Given the pervasiveness of modern
communications and the difficulty of effacing prejudicial publicity
from the minds of the jurors, the trial courts must take strong
measures to ensure that the balance is never weighed against the
accused?

While the “strong measures” referred to might conceivably in-
clude the contempt procedure,® the Court pointed to less drastic
measures bearing directly upon the conduct of the trial which
should have been employed and which may serve to preclude pre-
judice in future cases.

It is clear that some measures must be taken to provide ade-
quate protection from prejudicial news reports. This may, un-
fortunately, give rise to a conflict of two cherished constitutional
rights. Both the right to a free press ® and the right to trial by

an impartial jury ¢ are basic ingredients of our form of govern-
ment.

This conflict is not new. For example, in 1846 one commentator
was moved to observe :

Ours is the greatest newspaper reading population in the world.
.« . In the case of a particularly audacious crime that has been
widely discussed it is utterly impossible that any man of common
intelligence, and not wholly secluded from society, should be found
who had not formed an opinion.”

What is new however is the development of modern communica-
tion and news distribution techniques to the extent that a crime
is no longer a local affair. There is little reason to believe this
trend will be reversed. The appalling prospect that, in some cases,
it may prove impossible to gather a jury from even the four
corners of the earth each of whom can enter the courtroom, “in-
different as he stands unsworn,” ** is difficult to avoid. Of much
more immediate and practical concern is the problem of im-
paneling “an impartial jury of the state and district wherein the

*1d. at 362, per Mr. Justice Clark.

¢ See Maryland v. Baltimore Radio Show, 338 U.S.912 (1950); Goodhart,
Newspapers and Contempt of Court in English Law, 48 Harv. L. REev.
885 (1935).

‘Sheppard v. Maxwell, 384 U.S_333 passim (1966).

#U.S. ConsT. amend. I.

*U.S.ConsTt. amend. VI.

® Trial by Jury in New York, 9 L. Rep. 193, 198 (1846).

" The first statement of this ideal but difficult norm is generally attributed
to Lord Coke; Co. Lirr. (1556); see, e.g., Rideau v. Louisiana, 373 U.S. 723
(1963).
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crime shall have been committed.” ** The functional utility of
long employed protective measures, such as a change of venue,
is being seriously threatened; and this threat can reasonably be
expected to increase, rather than abate.

It may well be that military trials are more seriously threatened
than civilian trials. Whereas only a small percentage of civilian
convictions result from jury trials,*® in all courts-martial both the
findings and sentence are decided by laymen, rather than pro-
fessional judges, even in guilty plea cases.

Even in civilian jurisdictions, while the percentage may be
small, the number is significant.’* An argument that either is
small begs the issue. The right to a fair trial is constitutionally
guaranteed in all criminal prosecutions, not just most of them.

The purpose of this inquiry is not to discover whether either
our right to a fair trial or our right to a free press must prevail
at the expense of the other,** neither is it intended here to
speculate upon whether the activities of the press must be volun-
tarily restricted.’” The real purpose is to search for a method
whereby those responsible for the administration of justice,
through the use of appropriate internal measures and controls,
may unilaterally guarantee to every accused an impartial jury.

Those of us involved in the high calling of the administration
of justice are often wont to complain of the real, or imagined,
excesses of the press. This is certainly an easier task than the
examination of our own shortcomings and inadequacies and far
easier than the development of workable measures to insure the
essential fairness of a jury trial. The problem with this approach
is twofold. First, it is non-productive in that it seeks to place
the blame for failure on outside forces thus making the accep-
tance of failure palatable. Second, it tends to justify, on the
assumption that the solution is beyond the reach of our corrective
powers, the shirking of responsibility by those whose duty it is
to insure the impartial administration of justice.

We must, therefore, take it upon ourselves to insure that jury
trials will be without undue outside influence. And for those of

27.8. ConsT. amend. VI,
¥ See AMERICAN BAR ASSOCIATION PROJECT ON MINIMUM STANDARDS

FOR CRIMINAL JuUSTICE, STANDARDS RELATING TO FAIR TRIAL AND FREE PRESS,
Ten%a]tive Draft 22 (1966) [hereafter cited as REARDON REPORT, Tentative
Draft].

“ REARDON REPORT, Tentative Draft, 23-24.

* U.8. ConsT. amend. VI.

® |rvin v. Dowd, 366 U.S.717, 730 (1961) (separate opinion, Frank-
furter, J.).

“United States v. Powell, 171 F. Supp. 202 (N.D. Cal. 1969).
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us connected with military justice, it must be determined whether
different procedures may be required by the peculiarities of mili-
tary law, location, and procedure.

Frequently, in both civil and military courts, the burden of
showing specific prejudice from published matter has been placed
upon the accused.** In addition, the responce of a juryman to the
effect that he was unmoved by published accounts and could
render a fair and impartial verdict has long been accorded ‘almost
complete credence.** More recently a series of cases,* culminating
in Sheppard v. Maxwell,>* has indicated a growing concern as to
whether this treatment of the problem is adequate or just.

An ancillary problem, conduct of the members of the press
which interferes with the orderly procedure of the trial, is often
injected into cases of this type.?* For the purpose of clarity it is
proposed here to consider not the conduct of the members of the
press in and around the courtroom, but the content of the material
published ¢ in the press, and the tendency it may have to affect
the jury # in their decision of the case.

PREJUDICIAL NEWS REPORTS DEFINED
A. SUBJECT MATTER OF REPORT

Not all news reports are prejudicial, even if they reach the
jury.?® In the vast majority of the cases reported by the news

* Beck v. Washington, 369 U.S. 541 (1962) ; Irvin v. Dowd, 366 U.S. 717
(1961) ; United States v. Carter, 9 U.S.C.M.A. 108, 25 C.M.R. 370 (1958);
CM 412871, Thomas, 37 C.M.R. 519 (1966), aff’d, 17 US.C.M.A. 103, 37
C.M.R. 367 (1967) ; ACM 8768, Doyle, 17 C.M.R. 615 (1954); CM 411935,
Swenson, 35 C.M.R. 645 (1965).

*® Beck v. Washington, 369 U.S. 541 (1962) ; Holt v. United States, 218
U.S. 245 (1910) ; Spies v. Illinois, 123 U.S. 131 (1887),

* Rideau v. Louisiana, 373 U.S. 723 (1963) ; Marshall v. United States,
360 US. 310 (1959) ; Briggs v. United States, 221 F.2d 636 (6th Cir. 1955).

384 U.S. 333 (1966).

* The use of the term press herein is not intended to exclude other than
printed news media but is adopted as a term of convenience to be used in
the broadest sense to include the entire news gathering and distribution
industry.

» S%e, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966) ; Estes v. Texas,
381 U.S. 532 (1965); United States v. Accardo, 298 F.2d 133 (7th Cir. 1962).

* The use of the term publish in its various forms herein is intended to
include all means of publication whether by print, broadcast, or other means.

* The term jury is intended to mean the finders of fact. In military law
this body is called the court. This use, however, has a tendency to be confusing
as it is applied to both judges individually and to the decision making body
as a whole in civilian cases.

* McHenry v. United States, 276 Fed. 761 (D.C. Cir. 1921); Miller v.
Kentucky, 40 F.2d 820 (6th Cir. 1930); ACM 8768, Doyle, 17 C.M.R. 615
(1959).
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media in any jurisdiction, the report amounts to no more than
and account that a certain crime has been reported to authorities
and that the accused has been arrested and charged with its
commission, It is readily apparent to the jury, from the fact
that the accused appears before them, that such is the case.
This type of report presents no real problem, especially if the
report has been couched in terms of “alleged crime” and “sus-
pect.” 2* On the other hand, a report that the accused had confessed
to the crime charged might be a serious cause for concern.?

A televised confession to all elements of the offense,® or a
publication of a copy of the text of a confession,*® would normally
be considered prejudicial, unless the publication was clearly made
at the insistence of the accused.®* Failure of the trial court to
take corrective action in such a case may, however, be waived by
the accused.3?

Editorial comment of a derogatory nature is clearly more
suspect than factual reporting, for it may be both incorrect and
inflammatory.*® The contrary, however, may be shown, where the
editorial comment had no direct relation to an issue in the case
or to the accused.>*

Additionally, reports purporting to be factual but actually false
have a clear tendency to be prejudicial;*® and even true reports
may be prejudicial where the facts reported about either the
case, or the accused’s background, would be inadmissible under
the rules of evidence.*® Even reports of matters which are appar-
ently true and admissible can raise serious questions where for
some reason they have not been presented at trial.®” It may well
be that even the placing of undue emphasis upon certain facts

“Maryland v. Baltimore Radio Show, 388 U.S. 912 (1950).

** Shepherd v. Florida, 341 U.S. 50 .(1951); United States v. Powell,
171 F. Supp. 202 (N.D. Cal. 1959).

*® Rideau v. Louisiana, 373 U.S. 723 (1963).

*®Irvin v. Dowd, 366 U.S. 717 (1961). But see, CM 412871, Thomas,
37 C.M.R. 519 (1966), affd, 17 U.S.C.M.A. 102, 37 C.M.R. 367 (1967).

= United States v. Henderson, 11 U.S.C.M.A. 556, 29 C.M.R. 372 (1960).

® United States v. Ragland, 375 F.2d 471 (2d Cir. 1967); Geagan v.
Gavin, 181 F. Supp. 466 (D. Mass. 1960).

® Babb v. State, 18 Ariz. 505, 163 Pac, 259 (1917); State v. Jackson,
9 Mont. 508, 24 Pac. 213 (1890).

* CM 411683, Raily, 35 C.M.R. 597 (1965).

® Griffin v. United States, 295 Fed. 437 (3d Cir. 1924).

* Marshall v. United States, 360 U.S. 310 (1959).

”1d. at 312-13: “The prejudice to the defendant is almost certain to be
as great when that evidence reaches the jury through news accounts as
when it is part of the prosecution’s evidence . . . It may indeed be greater
for it is then not tempered by protective procedures.”
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properly before the jury would in a given case operate to the
prejudice of the accused.®

Reports of the proceedings in out-of-court hearings are par-
ticularly dangerous, as the reading of such accounts by the jurors
operates to nullify entirely the protective procedure employed.®
Such reports, however, are not automatically prejudicial, but
must be weighed as to their contents.*® Likewise the reports of
trials of co-accused, which may, and frequently do, present a
troublesome area, must be tested as to their content and probable
impact.**

B. TIME OF REPORT

Certain factors other than the content of the reports must be
considered in determining whether the reports are prejudicial.
For example, the time of the report in relation to the time of
trial is an important factor.*> A report made on the eve of the
trial ** is considerably more suspect than one appearing months **
or even years * before the date of trial.

While it is undeniable that in some instances both pre-arrest
and post-trial publicity may create a prejudicial atmosphere, the
danger to an accused's right to a fair trial may, in such situations,
be balanced against the legitimate interest of the public that an
offender be apprehended or that the disposition of his case be
made known. No such argument can reasonably be made during
the period from arrest to completion of the trial, yet this is the
prime time for development of the most dangerous kind of re-
port~.~~

C. SOURCE OF REPORT

Perhaps of even greater concern is the source of the report.
A report generated by the prosecutor,*” the sheriff,** or the judge **

* Rideau v. Louisiana, 373 U.S. 723 (1963).

*® Sheppard v. Maxwell, 384 U.S. 333 (1966) ; United States v. Powell,
171 F. Supp. 202 (N.D. Cal. 1959).

“ ACM 17411, Cook, 31 C.M.R. 609 (1961).

“ Paschen v. United States, 70 F.2d 491 (4th Cir. 1934); Sims v. State,
177 Ga. 266, 170 S.E. 58 (1933).

“ Koolish v. United States, 340 F.2d 513 (5th Cir. 1965).

* United States v. Milanovich, 303 F.2d 626 (4th Cir. 1962) ; Henslee v.
United States, 246 F.2d 190 (5th Cir. 1967).

“ Cox v. State, 64 Ga. 374, 37 Am. Rep. 76 (1879).

* Koolish v. United States, 340 F.2d 513 (5th Cir. 1965).

“ RBARDON REPORT, Tentative Draft, 52.

‘" United States v. Milanovich, 303 F.2d 626 (4th Cir. 1962) ; Henslee v.
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is a greater cause for concern than one generated by the news
reporter himself,* and certainly more so than one generated by
the accused.’* Reports caused by the action of other arms and
agencies of the government have been considered an equally
serious problem.52

It would appear that reports in a government controlled news-
paper distributed to most or all of the prospective jurors should
be seriously suspect, although no case has been found to so hold.
Such a situation might readily arise in overseas areas where the
U.S.military forces are employed. In such cases the government
controlled Stars and Stripes and Armed Forces Radio and Tele-
vision Network are frequently the only English language news
media of general availability to those from whom the jury will
be drawn.

The analogy to cases involving unlawful command influence,
while not direct, is too inviting to overlook in cases of this
nature. Where the issue of command influence has been raised,
military courts have uniformly sought to avoid even the appear-
ance of evil.®® It is submitted that the refusal of military courts
to apply a similar rule in cases involving news reports in govern-
ment controlled media * has been generally due to the relatively
innocuous form and content of the reports involved, and that
the possibility has not been foreclosed in an appropriate case.

United States, 246 F.2d 190 (5th Cir. 1957); Massicot v. United States, 254
F.24 58 (5th Cir. 1958).

“ Rideau v. Louisiana, 373 U.S.723 (1963) ; Shepherd v. Florida, 341
U.S. 50 (1951); but see, CM 412871, Thomas, 37 C.M.R. 519 (1966), aff’'d,
17 US.C.M.A. 103,37 CM.R. 367 (1967).

“Briggs v. United States, 221 F.2d 636 (6th Cir. 1955) ; United Statesv.
Powell, 717 F. Supp. 202 (N.D. Cal. 1959).

® Shepherd v. Florida, 341 U.S. 50 (1951).

$t United States v. Henderson, 11 U.S.C.M.A. 556, 29 C.M.R. 372 (1960).
It is worthy of note that while arguably the prosecution is equally entitled
to a fair trial, the actions of the accused in this regard are not likely to
become an appellate issue in the absence of the employment of the contempt
procedure. It must also be remembered that the right to a fair opportunity
to prosecute is not constitutionally guaranteed. See, e.g.,, REARDON REPORT,
Tentative Draft, 175-76, and Reardon, Standards Relating to Fair Trial
and Free Press, 54 A.B.AJ. 343, 347 (1968) [hereafter cited as REARDON
REPORT].

2 Delaney v. United States, 199 F.2d 107 (1st Cir. 1952).

% See, e.g., United States v. Wright, 17 U.S.C.M.A. 110, 37 C.M.R. 374
(1967) ; United States v. Johnson, 14 U.S.C.M.A. 548, 34 CM.R. 328 (1964) ;
United States v. Kitchens, 12 US.C.M.A. 589, 31 CM.R. 175 (1962).

% United States v. Vigneault, 3 US.CM.A. 247, 12 CM.R. 3 (1953);
ACM 8768, Doyle, 17 C.M.R. 615 (1954) ; CM 411935, Swenson, 35 CM.R.
645 (1965).
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D. DEGREE OF SATURATION

Many, if not most of the cases in the area of prejudicial news
reporting, have been concerned with the degree of saturation.
This point, however, is perhaps misleading, for it is not the
number of articles or reports that should be determinative of
the issue, but the probability that the reported matter has come
to the attention of the jury.”* Whenever a court reduces the
question to a mere head count of articles without concern to the
possible effect, there is serious danger that the real issue will
be missed.

In summary, the prejudice in prejudicial news reporting lies
in bringing to the attention of the jury that which it ought not
to consider in reaching its determination, or in unduly empha-
sizing that which, while proper for consideration, should be given
only that degree of importance accorded to it by a particular
juror based upon the evidence presented in the trial of the case.

111 APPELLATE REVIEW

A. DISCRETION OF THE TRIAL JUDGE

In determining whether to grant a motion, the trial judge
must utilize his sound discretion. While he enjoys considerable
latitude in this respect, he may not decide the issue in derogation
of the constitutionally protected rights of the accused.

Traditionally, cases arising from the state courts have been
treated as involving only “rock bottom” due process of law.>*
Appeals from lower federal courts, on the other hand, have re-
quired a higher standard of discretion. The distinction depends
basically upon whether the sixth or fourteenth amendment >
is applicable. Additionally, the Supreme Court has been more
willing to question the discretion of the trial judge in furtherance
of its supervisory powers over the federal court system.*s This
distinction between the standard applicable to appeals from fed-
eral and state convictions was pointed up in Rideau v. Louisiana,*
where no showing of specific prejudice was required. The two
dissenting judges pointed out that while they would agree with
such treatment of a case arising in a federal court in the exercise

* Briggs v. United States, 221 F.2d 636 (6th Cir. 1955).
* See, e.g., Rideau v. Louisiana, 373 U.S. 723 (1963).
* U.S. ConsT. amend. VI, X1V

% U.S. Consrt. art. 111.

* Rideau v. Louisiana, 373 U.S. 723 (1963).
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of the supervisory powers of the Supreme Court,* they did not
feel the same standard was applicable to a case coming on appeal
from a state court, State court decisions have shown little uni-
formity of standard, varying from holding the discretion of the
trial judge to be beyond review,* to allowing the mere possibility
of prejudice to serve as a basis for reversal.®

Military courts have consistently refused to reverse any case
on the basis of prejudicial news reporting, and have applied in
their reasoning the requirement that specific prejudice be shown
by the accused before relief might be granted.®* While one Air
Force board of review expressed the opinion that mere knowledge
of the facts of a case gained from reading a newspaper would be
grounds for reversal, this opinion was pure dictum, as the court
members having such knowledge had been excused on challenge
for cause.®

The position of the military courts is in full accord with that
taken until recently by the United States Supreme Court on
appeals from state court convictions. In view of the latest de-
cisions of the Supreme Court on this subject, however, we must
question whether the requirement of proof that the trial judge
abused his discretion to the specific prejudice of the accused
continues to be applicable in military trials.

In a sense, the court-martial system is neither fish nor fowl,
as it is a federal jurisdiction but not a part of the Federal
Judiciary System. The constitutional basis of the military system
is found in article I1,%> while the provision for creation and super-
vision of the interior courts of the Federal Judiciary System is
found in article ILL..¢ Military courts are required to conform to
military due process of law; nevertheless, as the military court
system is not under the direct supervisory power of the Supreme
Court, a holding which relates only to the latter is not necessarily
controlling.®” The question as to whether the basis of the decision
in the Sheppard case ® was a constitutional one, and if so, what

“®1d. at 727.

"*Commonwealth v. Harrison, 137 Pa. Super. 279, 8 A.2d 733 (1939).

® State v. Barille, 111 W.Va., 567, 163 S.E. 49 (1932).

"*United States v. Vigneault, 3 US.CM.A. 247, 12 CMR. 3 (1953);
CM 411935, Swenson, 35 C.M.R. 645 (1965) ; CM 412871, Thomas, 37 C.M.R.
519 (1966), aff'd, 17 US.C.M.A. 103, 37 C.M.R. 367 (1967).

**See ACM 17411, Cook, 31 C.M.R. 607 (1961).

® U.S. ConsT, art. |.

*® U.S. ConsT. art. 111

"*Burns v. Wilson, 346 U.S. 137 (1953); United States v. Tempia,
16 US.CM.A. 629, 37 CM.R. 249 (1967).

% Sheppard v. Maxwell, 384 U.S_333 (1966).

AGO 6724B 45



43 MILITARY LAW REVIEW

standard is applicable, therefore, assumes paramount importance
in military as well as state criminal trials.

B. THE SHEPPARD STANDARD

As may be seen from the preceding chapter, it is not the routine
case in which the danger of prejudice is encountered. Though
perhaps it may be argued that no criminal case is ordinary, and
certainly never routine to the accused, the vast majority of those
cases with which the courts deal are not so unusual as to command
the attention of the community, whether it be military or civ-
ilian.®* Concomitantly, it is not this type of case which is widely
published because news editors are, of necessity, conscious of
those items which captivate the public fancy. Just such a case
was the trial of Dr. Sam Sheppard.™

Murder and mystery, society, sex and suspense were combined
in this case in such a manner as to intrigue and captivate the pub-
lic fancy to a degree perhaps unparalleled in recent annals. Through-
out the preindictment investigation, the subsequent legal skirmishes
and the nine week trial, circulation conscious editors catered to the
insatiable interest of the American Public in the bizarre.. ..In this
atmosphere of a “Roman Holiday” for news media, Sam Sheppard
stood trial for his life.”

It is obvious to even the most unsophisticated that a fair trial
and judicial treatment of a person accused of a criminal offense
should be anything but a Roman Holiday.

It has been noted that every court called on to comment on
this case save the one that tried it has deplored the activities
of the press.”? In fact, the press itself has gone on record as
questioning whether a fair trial could be held under such circum-
stance~The remarkable thing is that in spite of such patent
problems, the accused, Dr. Sam Sheppard, spent 12 years in
prison and a considerable fortune in appellate battles before his
conviction was finally set aside and a new trial ordered.” It is
not the purpose of this paper to ponder which jury verdict was
correct for in either event the cause of justice was not well
served.

® With the increasing focus of the press upon the trial of Vietnam war
dissenters, however, many of what would otherwise be ordinary trials in
military courts are being transferred into sensational ones. The effect of such
treatment by the press is difficult to assess but equally difficult to discount.

® State v. Sheppard, 165 Ohio St. 293, 135 N.E.2d 340 (1956).

" Jd. at 294, 135 N.E.2d at 342.

™ Sheppard v. Maxwell, 384 U.S. 333 (1966).

™ Id. at 366, n.lO.

" Sheppard v. Maxwell, 384 US. 333 (1966).
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The appalling accumulation of mistakes on the part of all
concerned tends to rob the case of the force and clarity which it
might otherwise have had. This situation led the court to reverse
on the whole record rather than rule as to each specific area.™
There are, however, many interesting points to be gleaned from
the case, although some of them may be construed as nothing
more than interesting dicta.

The most important concerns the standard to be applied in
determining whether the discretion of the trial judge has been
soundly exercised. Without searching for specific prejudice, the
court concluded with only one dissent that Sheppard was deprived
of due process of law under the fourteenth amendment.”® In the
face of the evidence this holding is not remarkable, even though
only the minimum standards of state due process are involved.

The failure to distinguish between state and federal cases,’? on
the other hand, is of considerable significance. This lack of dis-
tinction could scarcely have been accidental in view of the fact
that the author of the majority opinion also wrote the dissent in
Rideau.”™ Further, it is clear from the language of the court that
the underlying basis of the decision is the increasing prevalence
of cases involving this precise problem.™

In failing to require Sheppard to undertake the burden of
showing either essential unfairness or demonstrable prejudice,®
the court has set as a constitutional standard of judicial dis-
cretion even in state court trials the avoidance of the probability
of prejudice.®* Clearly no lesser standard can apply in federal
cases whether military or civilian.

C.MEETING THE STANDARD

The degree of proof required to meet even this standard is,
however, somewhat unclear, because of the confusion of pretrial
publicity, trial publicity, and the activities of the press in and
around the courtroom.

“ld. at 354,363.

"“ld. at 335.

"Id, at 851-53.

" Rideau v. Louisiana, 373 U.S. 727, 729 (1963), wherein Mr. Justice
Clark, in dissent, stated: “There is a very significant difference between
matters within the scope of our supervisory powers and matters which reach
the level of constitutional dimension.”

™ Sheppard v. Maxwell, 384 U.S. 333, 362 (1966). See also concurrin
opinion of Mr. Justice Frankfurter, Irvin v. Dowd, 366 U.S. 717, 729, 73
(1961).

*®3884 US. 352.

“ld. at 362.

AGO 6724B 47



43 MILITARY LAW REVIEW

At one point the court observed:

Although no great purpose is served by a distinction between
pretrial and trial publicity, as it is the poisoning of the minds of
the jury which is of primary concern, it is surprising in this
case that the court felt it could not say the pretrial publicity
alone was sufficient denial of due process to require reversal. A

While we cannot sap that Sheppard was denied due process
by the judge’s refusal to take precautions against . . . pretrial
publicity alone, the court’s later rulings must be considered against
the setting in which the trial was held.**

few of the excerpts from the pretrial publicity, as reflected
the opinion of the court, read as follows:

Without going into further detail, it is sufficient to note that

On July 7,the day of Marilyn Sheppard’s funeral, a newspaper

story appeared in which Assistant County Attorney Mahon— later the
chief prosecutor of Sheppard — sharply criticized the refusal of the
Sheppard family to permit his immediate questioning. From there
on headline stories repeatedly stressed Sheppard’s lack of coopera-
tion with the police and other officials. . . .
The newspapers also played up Sheppard’s refusal to take a lie
detector test and “the protective ring” thrown up by his family.
Front-page newspaper headlines announced on the same day that
“Doctor Balks at Lie Test; Retells Story.” , ..

On the 20th the “editorial artillery” opened fire with a front-
page charge that somebody is “getting away with murder.” The
editorial attributed the ineptness of the investigation to “Friendships,
relationships, hired lawyers, a husband who ought to have been
subjected instantly to the same third-degree to which any other
person under similar circumstances is subjected. . ..” The follow-
ing day, July 21, another page-one editorial was headed: “Why No
Inquest? Do it now, Dr. Gerber.” ...

Throughout this period the newspapers emphasized evidence that

tended to incriminate Sheppard and pointed out discrepancies in his
statements to authorities. . . .
During the inquest on July 26, a headline in large type stated:
Kerr (Captain of the Cleveland Police) Urges Sheppard’s Arrest.”
In the story, Detective McArthur “disclosed that scientific tests
at the Sheppard home have definitely established that the killer
washed off a trail of blood from the murder bedroom to the down-
stairs section,” a circumstance casting doubt on Sheppard’s accounts
of the murder. No such evidence was produced at trial. The news-
papers also delved into Sheppard’s personal life. Articles stressed his
extra marital love affairs as a motive for the crime. The newspapers
portrayed Sheppard as a Lothario, fully explored his relationship
with Susan Hayes, and named a number of other women who were
allegedly involved with him. . . .*®

* Id. at 354, 355.

48

#1d. at 338-41.
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the publicity grew in intensity until the date of his indictment,®
and it is fair to observe that it simply exploded at the time
of trial with five volumes of news articles from the Cleveland
newspapers alone being submitted in evidence and no account
at all being made of radio and television coverage, although the
court assumed their coverage was equally large.®> While some of
the publicity was favorable and even generated by the Sheppard
family, this only serves to point up that the forum of his trial
was, in reality, the press.

At this point one is led to doubt whether the court really
meant that it could not say that the pretrial publicity alone was
sufficient to amount to a denial of due process. Perhaps the court
meant only to say that had the normal remedial measures been
exercised at trial, a denial of due process could have been avoided ;
or perhaps they simply wanted to point out the other glaring
shortcomings of the case.

These were many. There was no real effort made to insulate
the jury, once selected, from further exposure to press reports:®

Much of the material printed or broadcasted during the trial
was never heard from the witness stand, such as the charges that
Sheppard had purposely impeded the murder investigation . ..; was
a perjuror; that he had sexual relations with numerous women;
that his slain wife had characterized him as a “Jekyl-Hyde”; that
he was “a bare-faced liar” because of his testimony as to police
treatment; and, finally, that a woman convict claimed Sheppard to be
the father of her illegitimate child. As the trial progressed, the
newspapers summarized and interpreted the evidence, devoting par-
ticular attention to the material that incriminated Sheppard, and
often drew unwarranted inferences from testimony. At one point, a
front-page picture of Mrs. Sheppard’s blood-stained pillow was pub-
lished after being “doctored” to show more clearly an alleged im-
print of a surgical instrument.”

In addition, no change of venue or continuance was granted,
voir dire examination was unduly restricted, and little if any
effort was made to control the statements of parties, officials,
and witnesses to the press. The use of such measures will be
considered in subsequent chapters.

Inasmuch as the conduct of the press within the courtroom
is intentionally excluded from consideration here, it is sufficient
to note that this aspect of the case alone would likely have been
sufficient to require reversal. The court pointed to the disruption

“Id. at 341.
“|d. at 342.

®|d. at 352.
¥ Id. at 356-57.
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of the proceedings and noted that the coverage was more massive
than in Estes v. Texas,*® which had been previously reversed on
similar grounds.

The court outlined at considerable length procedures which
could and should have been taken. In so doing they set forth
guidelines which should be followed and perhaps improved upon
to prevent a similar miscarriage of justice in future cases. In
view of the constitutional basis of the decision, these guidelines
are applicable to military trials.

IV. PREVENTIVE MEASURES

A. RELEASES BY COUNSEL

Were it not for the number of cases involving precisely this
point it would seem almost unnecessary to state that counsel for
both parties to a trial should avoid the initiation of news reports
which might be considered prejudicial. It seems patently absurd
that either the prosecutor or the defense counsel would take any
action which might cause additional problems in the presentation
of his case. Certainly the attorneys for both sides should avoid
the instigation of unnecessary publicity, if not by their interest
in the ultimate result, at least by the Canons of Professional

The opportunity to bask for a brief moment in the bright light
of public attention, however, is an alluring temptress. This may
be particularly true of elected officials or those who seek public
office,® but it is not limited to them. For example, counsel for
the accused may be tempted to build up their reputation and
hence, ultimately, their practice by releasing information and
making statements to the press. More often than not, however,
the justification advanced for such tactics is that they are re-
quired to counter releases by the police or prosecution.

Even where these reasons do not exist it is axiomatic that
seeing one’s name in public print is truly one of life’s greatest
satisfactions. The need for recognition is basic to all humans.
Not only parties and attorneys, but all who have anything to do

# 381 U.S. 532 (1965).

® A.B.A., CANONS OF PROFEssIONAL ETHICS, No. 20; MANUAL FOR
COURTS-MARTIAL, UNITED STATES, 1951, T 42b [hereafter referred to as the
Manual and cited as MCM].

* In Sheppard v. Maxwell, 384 U.S. 333 (1966), it was noted that both
the prosecutor and the judge were candidates for election within weeks of
the case.
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with a newsworthy case, may be drawn by the lure of the spot-
light. The practice of self-restraint by all concerned could ob-
viously do much to lessen both the incidence and the impact of
prejudicial news reporting.

Perhaps such restraint is too much to hope for in light of
human fallability. To aid in this regard methods of enforcement
need to be devised, With regard to attorneys, bar associations
should not be hesitant to spot infractions of ethical principles,
and should take vigorous action to discipline those who fail to
abide by professional standards.

The American Bar Association at the annual meeting of its
House of Delegates, held recently in Chicago, adopted the recom-
mendations of the Special Advisory Committee on Fair Trial and
Free Press, which provided:

1.1 REVISION oF THE CANONS OF PROFESSIONAL ETHICS

It is recommended that the [Canons of Professional Ethics be re-
vised to contain] substance of the following standards, relating to
the public discussion of pending or imminent criminal litigation,
be embodied in the Code of Professional Responsibility:

It is the duty of the lawyer not to release or authorize the
release of information or opinion for dissemination by any
means of public communication, in connection with pending or
imminent criminal litigation with which he is associated, if there
is a reasonable likelihood that such dissemination will interfere
with a fair trial or otherwise prejudice the due administration
of justice.

With respect to a grand jury or other pending investigation
of any criminal matter, a lawyer participating in the investiga-
tion shall refrain from making any extrajudicial statement, for
dissemination by any means of public communication, that goes
beyond the public record or that is not necessary to inform the
public that the investigation is underway, to describe the general
scope of the investigation, to obtain assistance in the apprehen-
sion of a suspect, to warn the public of any dangers, or other-
wise to aid in the investigation.

From the time of arrest, issuance of an arrest warrant, or
the filing of a complaint, information, or indictment in any
criminal matter until the commencement of trial or disposition
without trial, a lawyer associated with the prosecution or de-
fense shall not release or authorize the release of any extra-
judicial statement, for dissemination by any means of public
communication, relating to that matter and concerning:

(1) The prior criminal record (including arrests, indictments,
or other charges of crime), or the character or reputation of the
[defendant] accused, except that the lawyer may make a factual
statement of the [defendant’s] accused’s name, age, residence,
occupation, and family status, and if the [defendant] accused has
not been apprehended, a lawyer associated with the prosecu-
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tion may release any information necessary to aid in his appre-
hension or to warn the public of any dangers he may present;

(2) The existence or contents of any confession, admission,
or statement given by the [defendant] accused, or the refusal
or failure of the [defendant] accused to make any statement;

(3) The performance of any examinations or tests or the
[defendant’s] accused’s refusal or failure to submit to an ex-
amination or test;

(4) The identity, testimony, or credibility of prospective
witnesses, except that the lawyer may announce the identity of
the victim if the announcement is not otherwise prohibited by
law;

(5) The possibility of a plea of guilty to the offense charged
or a lesser offense;

(6) [The defendant’s] Any opinion as to the accused’s
guilt or innocence or as to [other matters relating to] the merits
of the case or the evidence in the case [except that .. .]. The
foregoing shall not be construed to preclude the lawyer during
this period, in the proper discharge of his official or profes-
sional obligations, from announcing the fact and circumstances
of arrest [including time and place of arrest, resistance, pur-
suit, and use of weapons], the identity of the investigating and
arresting officer or agency, and the length of the investigation;
from making an announcement, at the time of seizure of any
physical evidence other than a confession, admission or state-
ment, which B limited to a description of the [describing any]
evidence seized; from disclosing the nature, substance, or text
of the charge, including a brief description of the offense charged;
from quoting or referring without comment to public records
of the court in the case; from announcing the scheduling or re-
sult of any stage in the judicial process, from requesting assis-
tance in obtaining evidence; or from announcing [on behalf of
his client] without further comment that the [client] accused
denies the charges made against him.

During the trial of any criminal matter, including the period
of selection of the jury, no lawyer associated with the prosecu-
tion or defense shall give or authorize any extrajudicial state-
ment or interview, relating to the trial of the parties or issues in
the trial, for dissemination by any means of public communica-
tion, except that the lawyer may quote from or refer without
comment to public records of the court in the case.

After the completion of a trial or disposition without trial of
any criminal matter, and [while the matter is still pending in
any court] prior to the imposition of sentence, a lawyer assoc-
iated with the prosecution or defense shall refrain from making
or authorizing any extrajudicial statement for dissemination by
any means of public communication if there is a reasonable like-
lihood that such dissemination will affect [judgment or] the
imposition of sentence [or otherwise prejudice the due admini-
station of justice].

Nothing in this Canon is intended to preclude the formula-
tion or application of more restrictive rules relating to the re-

52 AGO 6724B



TRIAL BY THE PRESS

lease of information about juvenile or other offenders, to pre-
clude the holding of hearings or the lawful issuance of reports
by legislative, or investigative bodies, or to preclude any lawyer
from replying to charges of misconduct that are publicly made
against him.
1.2 RuLe oF CourT
In any jurisdiction in which Canons of Professional Ethics
have not been adopted by statute or court rule, it is rec8mmended
that the substance of the foregoing section be adopted as a rule of
court governing the conduct of attorneys.

1.3 ENFORCEMENT

It is recommended that violation of the standards set forth
in section 1.1 shall be grounds for judicial and bar association re-
primand or for suspension from practice and, in more serious
cases, for disbarment [or punishment for contempt of court]. It is
further recommended that any attorney or bar association be allowed
to petition an appropriate court for the institution of [contempt] dis-
ciplinary proceedings, and that the court have discretion to initiate
such proceedings, either on the basis of such a petition or on its
own motion.”

B. RELEASES BY OTHERS

It is not only attorneys, however, who may be tempted, but
witnesses, friends, policemen, and other public officials. In the
military community we find additionally that commanders, in-
vestigating officers, information officers, fellow soldiers and civil
ian employees are frequently privy to the type of information
which may give rise to prejudicial news reporting. It is obvious
that to the extent such talk about a case can be minimized, the
possibility of prejudicial reports, and thereby the threat to a
fair trial, can be avoided.

Most of the guidelines set forth in the Sheppard case ®* relate to
precautions to be taken during the progress of the case which
are under the exclusive province of the court. It was pointed out,
however, that being advised of the nature and extent of pretrial
coverage, the court should have requested city and county officials
to promulgate a regulation with respect to dissemination of infor-
mation about the case by their employees.

An indication of the scope of such a regulation is provided
in the REARDON REPORT:

* REARDON REPORT, supra note 51 at 347-48; see also Tentative Draft,
2-4. (Material inclosed in brackets deleted from tentative draft and material
underlined added in final draft. For ease of comparison, the same treatment
will be used in all quotations fram final report rules contained herein.)

2 Sheppard v. Maxwell, 384 U.S. 333, 362 (1966).
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2.1 DEPARTMENTAL RULES

It is recommended that law enforcement agencies in each juris-
diction adopt the following internal regulations:

(a) A regulation governing the release of information, relating
to the commission of crimes and to their investigation, prior to the
making of an arrest, issuance of an arrest warrant, or the filing
of formal charges. This regulation should establish appropriate pro-
cedures fur the release of information. It should further provide that,
when a crime is believed to have been committed, pertinent facts
relating to the crime itself and to investigative procedure shall not be
disclosed except to the extent necessary to aid in the investigation,
to assist in the apprehension of the suspect, or to warn the public
of any dangers.

(b) A regulation prohibiting (i) the deliberate posing of a person
in custody for photographing or televison by representatives of the
news media and (ii) the interviewing by representatives of the news
media of a person in custody unless, in writing, he requests or con-
sents to an interview after being adequately informed of his right
to consult with counsel and of his right to refuse to grant an in-
terview.

(c) A regulation providing:

From the time of arrest, issuance of an arrest warrant, or the
filing of any complaint, information, or indictment in any criminal
matter, until the completion of trial or disposition without trial,
no law enforcement officer within this agency shall release or au-
thorize the release of any extrajudicial statement, for dissemination
by any means of public communication, relating to that matter and
concerning :

(1) The prior criminal record (including arrests, indictments,
or other charges of crime), or the character or reputation of
the accused, except that the officer may make a factual state-
ment of the accused’s name, age, residence, occupation, and
family status, and if the accused has not been apprehended,
may release any information necessary to aid in his apprehen-
sion or to warn the public of any dangers he may present;

(2) The existence or contents of any confession, admission, or
statement given by the accused, or the refusal or failure of the
accused to make any statement, except that the officer may an-
nounce without further comment that the accused denies the
charges made against him;

(3) The performance of any examination or tests or the ac-
cused’s refusal or failure to submit to an examination or test;

(4) The identity, testimony, or credibility of prospective wit-
nesses, except that the officer may announce the identity of the
victim if the announcement is not otherwise prohibited by law;

(5) The possibility of a plea of guilty to the offense charged
or a lesser offense;

(6) Any opinion as to the accused’s guilt or innocence or as
to the merits of the case or the evidence in the case.

It shall be appropriate during this period for a law enforce-
ment officer:
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(1) To announce the fact and circumstances of arrest, includ-
ing the time and place of arrest, resistance, pursuit, and use
of weapons;

(2) To announce the identity of the investigating and arrest-
ing officer or agency and the length of the investigation;

(3) To make an announcement, at the time of seizure of
any physical evidence other than a confession, admission, or
statement, which is limited to a description of the evidence
seized ;

(4) To disclose the nature, substance, or text of the charge,
including a brief description of the offense charged ;

(5) To quote from or refer without comment to public re-
cords of the court in the case;

(6) To announce the scheduling or result of any stage in
the judicial process;

(7) To request assistance in obtaining evidence.

Nothing in this rule precludes any law enforcement officer
from replying to charges of misconduct that are publicly made
against him, precludes any law enforcement officer from parti-
cipating in any legislative, administrative, or investigative hear-
ing, or supersedes any more restrictive rule governing the re-
lease of information concerning juvenile or other offenders.

(d) A regulation providing for the enforcement of the foregoing
by the imposition of appropriate disciplinary sanctions?’

It is not clear from the Sheppard case what the court would
be expected to do if its request were not heeded. With commend-
able foresight the REARDON REPORT provides an alternative
method of enforcement by rule of court.®* Whether such action
will in fact be taken, of course, remains to be seen.

All agencies engaged in legislation or associated with the ad-
ministration of justice have a responsibility to insure the right
of an accused to fair trial. Clear and enforceable regulations
should be developed and applied as standard operating procedure
to all cases. This approach is far preferable to the ad hoc approach
of waiting until a serious threat is manifested. By the time a
case has come under the purview of a court and the threat has
become clear, any regulations, no matter how strict and well
intentioned, may be, if not too lenient, at least too late. In civilian
jurisdictions, in the absence of statutory control, such an ap-

* REARDON REPORT, supra note 51 at 348.

*Id. at 348. Rule 2.2 provides:

“RULE OF COURT OR LEGISLATION RELATING TO LAW ENFORCEMENT AGEN-
cles. It is recommended that if within a reasonable time a law enforcement
agency in any jurisdiction fails to adopt and adhere to the substance of the
regulation recommended in section 2.1(¢), as it relates to both proper and
improper disclosures, the regulation be made effective with respect to that
agency by rule of court or by legislative action, with appropriate sanctions
for violation.”
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proach may require a multitude of regulations, and thus uni-
formity of treatment may not be achieved.

The military services, having central control of all personnel
within their respective departments, are in a particularly ad-
vantageous position to take such precautions. With the exception
of civilian defense counsel and perhaps the accused,® one Army
regulation can proscribe the release of all information. On 17
June 1966, just eleven days after the Sheppard case was decided,*
a revised Army regulation®: was issued which contained for the
first time detailed regulations as to the information which could
be released about persons accused of offenses. Paragraph 4 of
the present regulation provides :

4. RELEASE OF CERTAIN INFORMATION TO THE PUBLIC CONCERNING
ACCUSED PERSONS PRIOR TO CONCLUSION OF TRIAL. . ..

a. Information subject to release. Subject to b below, the fol-
lowing information concerning persons accused of offenses may
be released by the convening authority to public news agen-
cies or other public news media:

(1) The accused’s name, grade or rank, age, residence or
unit, regular assigned duties, marital status, and other simi-
lar background information.

(2) The substance or text of the offenses of which he is
accused.

(3) The identity of the apprehending and investigating
agency and the length of the investigation prior to apprehen-
sion.

(4) The factual circumstances immediately surrounding the
apprehension of the accused, including the time and place of
apprehension, resistance, and pursuit.

(5) The type and place of custody, if any.

b. Prohibited information. The release of information before
evidence thereon has been presented in open court will include
only incontrovertible factual matters and will not include
subjective observations. In those instances where background
information or information relating to the circumstances of
an apprehension would be prejudicial to the best interests
of an accused and where the release thereof would serve no
law enforcement functions, such information will not be re-
leased except as provided in ¢(3) below. ...

(1) Observations or comments concerning an accused’s char-
acter and demeanor including those at the time of apprehen-
sion and arrest or during pretrial custody.

(2) Statements, admissions, confessions, or alibis attributable
to an accused.

% United Statesv. Henderson, 11 U.S.C.M.A. 556, 29 C.M.R. 372 (1960).

*6Jun. 1966. .

* Former Army Reg. No. 345-60 (17 Jun. 1966), supefseded by Army
Reg. No. 345-60 (7 May 1968).
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(3) References to confidential sources, investigative tech-
niques and procedures, such as fingerprints, polygraph ex-
aminations, blood tests, firearms identification tests, or other
similar laboratory tests.
(4) Statements concerning the identity, credibility, or testi-
mony of prospective witnesses,
(5) Statements concerning evidence or argument in the case,
whether or not it is anticipated that such evidence or argu-
ment will be used at the trial.

¢, Other considerations.
(1) Photographing or televising accused. Personnel of the
Army should take no action to encourage or volunteer as-
sistance to news media in photographing or televising an
accused or suspected person being held or transported in mili-
tary custody. Departmental representatives should not make
available photographs of an accused or suspect unless a law
enforcement function is served thereby. For guidance con-
cerning the handling of requests from news media for permis-
sion to take photographs during the period of a trial by court-
martial see paragraph 22, AR 360-5.
(2) Fugitives Fromjustice. The provisions of this paragraph
are not intended to restrict the release of information de-
signed to enlist public assistance in apprehending an accused
or suspect who is a fugitive from justice.
(3) Exceptional cases. Requests for permission t0 release
information prohibited under & above to public news agencies
or media may be directed to The Judge Advocate General.
Requests for information from Army records that may hot
be released under b above will be processed in accordance
with AR 345-20.

The provisions of this regulation are in full accord with the
Public InformationSection of the Administrative Procedure Act *
and the Attorney General's memorandum thereon.® Although

the general tenor of both are to encourage rather than prohibit
the release of information, subsection (e) of the act provides
in part:

(e) EXEMPTIONS—The provisions of this act shall not be applicable
to matters that are . ..

(6) personnel and medical files and similar files, the disclosure
of which would constitute a clearly unwarranted invasion of
personal privacy;

(7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a private party; . ...

It should be noted that exemption (7) above is to be construed

*g80 Stat. 250 (1966), codified by 5 U.S.C. § 552, 81 Stat. 54 (1967),
formerly 5 U.S.C. § 1002 (1964).

* ATTORNEY GENERAL MEMORANDUM ON THE PUBLIC INFORMATION SEC-
TION OF THE ADMINISTRATIVE PROCEDURE ACT (1967).
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broadly to cover all kinds of laws, and that the language “except
to the extent available by law to a private party” is not intended
to convey a new privilege to non-parties, but merely to insure
that parties otherwise entitled by law are not denied access on
the basis of this section.®

While strict adherence to such a regulation cannot be expected
to eliminate prejudicial news reporting, it would not only reduce
the amount of information available for publication, but more
important it would remove much of the sting of the information
that is published by precluding the enterprising reporter from
labeling his story as “official” or “authorities report , . ..” Since
anything “official” tends to be accepted as correct, the impact of
an “unofficial” article upon a potential juryman would be greatly
reduced. The prompt adoption and enforcement of a similar regu-
lation by all federal, state, and local law enforcement and related
agencies, or in the absence of such action by rule of court, would
be highly commendable as an initial step toward what | have
referred to earlier as the internal solution to the problem.

C. CONTROL BY COURT

The measures considered above must be supplemented by strict
judicial control and supervision once the case has reached the
trial stage.

It is an accepted fact in this country that justice cannot
survive behind a wall of silence.’® Nothing contained herein is
intended to contradict that proposition. The court has, however,
not only the right, but the duty to control the proceedings. The
courtroom and the court house are subject to the control of the
court 2 and therefore subject to rules of necessity to insure fair-
ness of the trial. In military courts the trial may be held in
closed session where the security interests of the government
are involved.*® Clearly the right to a fair trial of an accused
must be of equal importance. In the exercise of this responsibility
the court can control not only the conduct of the press within
the courtroom, but also their access to items of evidence, certain
testimony, and, if necessity dictates, the courtroom itself.

Witnesses should be insulated from both receiving and giving
information.*** It is common practice in most courts, both civilian

g,

1 Re Oliver, 333 U.S. 257 (1948).

* Sheppard v. Maxwell, 384 U.S. 333 (1966).

MCM § 53e; United States v. Brown, 7 U.S.C.M.A. 251, 22 C.M.R.

41 (19586).
* Sheppard v. Maxwell, 384 U.S. 333, 359 (1962).
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and military, to exclude the witnesses during the testimony of
other witnesses. This may be done either automatically as a
standard procedure,** upon motion by either party,*°¢ or sua sponte
by the judge.?*” This precaution was in fact taken in the Sheppard
case, but was really to no avail, as the witnesses were permitted
to read the accounts of previous testimony published in the press,
listen to broadcasts of the proceedings, and talk freely with
representatives of the news media.*®

Additional precautions which might be taken during the trial
include instructions to the jury not to read accounts of the case
or listen to the same;*® or, if instructions are deemed inadequate,
sequestration of the jury.*** In this regard it must be remembered
that the judge does not advise or ask the jury to avoid reading
about the case; he must tell them to do so.** Sequestration of
the jury is to be utilized, especially in an extended case, only
when all other controls appear inadequate. The danger of seques-
tration is that the resentment engendered in the minds of the
jury members by their virtual imprisonment might prove a far
more serious threat to the fair trial of the accused than the
prejudicial news reporting it seeks to avoid.

Other persons subject to the jurisdiction of the court should be
instructed to avoid furnishing grist for the news mill. This
would include parties, counsel, police, and other officials, as well
as witnesses.’22 While it should be obvious, it must not be over-
looked that the judge himself must scrupulously avoid becoming
a tool in the building of prejudice.**

The means of enforcement of such instructions would include
the use of the contempt power. As originally envisioned in the
REARDON REPORT, this would have applied to both dissemination
by public communication of an extrajudicial statement and re-
lease of a statement with the expectation that it be so dissemi-
nated.** The final version has, however, been so diluted by allow-
ing contempt only for an intentional violation that it is of little

* MCM q 63f.

® Ray v. Commonwealth, 241 Ky. 286, 43 S.W.2d 694 (1931).

" REARDON REPORT, supra note 51 at 350.

* Sheppard v. Maxwell, 384 U.S. 333, 359 (1966).

**® REARDON REPORT, supra note 51 at 350.

* Briggs v. United States, 221 F.2d 636 (6th Cir. 1955); REARDON
REPORT, supra note 51 at 350.

""'Sheppard v. Maxwell, 384 U.S. 333, 353 (1966).

" Id, at 361 ; REARDON REPORT, supra note 51 at 350.

™ United States v. Powell, 171 F. Supp. 202 (N.D. Cal. 1959) ; Briggs v.
United States, 221 F.2d 636 (6th Cir. 1955).

" REARDON REPORT, Tentative Draft, 14.
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functional utility.»*> While the original version may have led to
actual news censorship, the current version entails an impossible
standard of proof. A far more preferable solution would have

been simply to eliminate the prohibition on dissemination and
attempt to control the source.

There is serious doubt, however, that even the latter course of
action could be effectively utilized by military courts abroad.*¢ It
may well be that only administrative sanctions are available in
such situations.

V. REMEDIES AT TRIAL LEVEL

Whenever the above precautions are either not taken or fail
to prevent prejudice, there are five standard remedies which may
be invoked.

¥ REARDON REPORT, supra note 51 at 351:

“PART IV. RECOMMENDATIONS RELATING TO THE EXERCISE OF THE CON-
TEMPT POWER:

“4,1 LIMITED USE OF THE CONTEMF'T POWER.

(“(The use of the contempt power against persons who disseminate infor-
mation by means of public communication, or who make statements for
dissemination, can in certain circumstances raise grave constitutional ques-
tions. Apart from these questions, indiscriminate use of that power can cause
unnecessary friction and stifle desirable discussion. On the other hand, it is
essential that deliberate action constituting a serious threat to a fair trial
not go unpunished and that valid court orders be obeyed). It is [therefore]
recommended that the contempt power should be used only with considerable
caution but should be exercised [in at least, the following instances, in addi-
tion to those specified in sections 1.3, 2.1, above] under the following circum-
stances :

“(a) Against a person who, knowing that a criminal trial by jury is in
progress or that a jury is being selected for such a trial:

“(i) Disseminates by any means of public communication an extra-
judicial statement relating to the defendant or to the issues in the case that
goes beyond the public record of the court in the case [if the statement is
reasonably calculated] that 4s willfully designed by that person to affect
the outcome of the trial, and that seriously threatens to have such an
effect; or

“(ii) Makes such a statement [with the expectation] intending that it
[will] be [so] disseminated by any means of public communication.

“(b) Against a person who knowingly violates a valid judicial order not
to disseminate, until completion of the trial or disposition without trial,
specified information referred to in the co