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PREFATORY NOTE BY THE SECRETARIES OF STATE FOR WAR 
AND AIR 

This Report rcvif>ws the existing Court-Martial system of the Armv and the 
Royal Air F(Jrc(' and the recmnmendalions of the previous Army and Air Foret' 
Courts-Martial Committet'. 1938 (Cmd. 6200).· which were left in abeyance owing 
to the outbreak of war. The present Committee has madt' a large number (Jf 

recommendations, which are summarised in Chapter \'1 r on pages 53 to 60 of 
the Report. u·nain of these. viz.. those relating to the appointment and 
functions of the Judge Advocate Gt-ne-ral in paragraphs 10'] and log and thT'se 
affecting Court·Martial procedure in paragraphs u5 to :120, have already been 
accepted and put into effect. and certain others designl.'d to reduce delays 
""fnre trial and dealing with pre-trial procedure. which dQ not require kgisla. 
'Ion. are in process of adoption. Other recommendai ions. in panicular thos.. 
dealing with the creation of a Courts-Martial Appt:al Olurt to hear appeals on 
points of law and the rttonSlitution flf Comts-Martial ....-ith civilian Judge­
Presidents. are of a very far-reaching charac'er and His ~Iajesty's GO\'emmenl 
have not yet reached a decision "pm them. 
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REPORT 

INTROD\JCTION 

1. We were constituted as a Committee by War Office Jetter dated 4th 
November. :1946. with the foUowing terms of reference:­

., To bring under revi~w in the light of the experience gained in the 
late war and of the compo,;.ition of the Army and the Royal Alr Force. 
the recommendations of the Army and Air Force Courts-:\Iartial Com­
mittee, 1938 (Cmd. 6200) \\ ith special reference to the question whether 
it is desirable to provide any, and if so \\hat. form of appeal from tht· 
hndings or sentences of court3-martial; to in\"C5tigate the powers of courts 
martial and of commanding"'officers to award punishment and the natun, 
and scale of such puni::.hmcnt; and to make rcwmmendations upon these 
and kindred matters ". 

The membt:rs of the Committee were:­
The Hon. Me. Ju~ti{;e Le..... is. O.8.E. (Chairman).
 
Air :'>Iarshal Sir Philip Babington. K.C.B .• ~l.C., A.F.e.
 
Me. A. R. B1ackbum. M.P.
 
Major-General the \'iSt:ount Bridgeman, C.B.. D.S.O.. M.C.
 
Me. Terence Dono\'an. K.C., M.P.
 
Sir Theobald Mathe...... K B.E.• M.e.
 
Me. J. C. Maude. K.C .• M.P.
 
Brigadier R. A. F. Thorp. O.B.E.• M.P.
 

J oint Secretaries:
 
Colonel W. R. F. Osmond. O.B.E. (War Office).
 
Group Captain E. H. Hooper, C.B.E. (Air Mini;;try).
 
Lieutenant-Colonel R. J. H. de Brett (War Office).
 

2. We sat on 37 occasions, examined 57 \\ itne~, and studied upwards of 
200 memoranda submittt.-d to us. The names of witnesses, and persons and 
organisations \\ ho su,bmitted memoranda. will (\\ ith the exceptions indicated 
below) be found in Appendices A and B respectively to this Report. We 
arranged that all ranks in the Army and Royal Air Force should be made 
aware that the Commitle~ was sitting. and should be invited to send direct 
to us any suggestions they had to make. It was made clear that the names 
of those responding to such invitation, and subsequently giving evidence 
before us in support of their suggestions, would be treated in confidence; 
and for this reason only their names are not given in Appendices A and B. 
46 officers and 17 other ranks of the Army and the Royal Air Force sent 
in memoranda in response to such invitation. and of these, 2 officers and 
4 other ranks attended the Committee and gave oral evidence. 

3. For the great help afforded by all those who submitted memoranda. 
and all those who gave evidence before us, whether they had pn viously 
submItted a memorandum or not, the Committee desires to express its 
grateful thanks. 

4. In addition to the meetings of the full Committee. 12 meetings were 
held of a Drahing Sub-Committee consisting of the Chairman, the Viscount 
Bridgeman. Mr. Terence Dono\'an and Sir Thecbald Mathew. 
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5. The terms of refer~nce of the Army and Ai.r Force COll~s:~larlial 

Committee. 1938, presided over ,by ~lr. R~land Oliver, M.e., K.C., ~~\\. 
Mr. Justice Oliver (which Comffilttee IS heremafter referred to as the QhHI 
Committee) were as foJlows:­

.. To examine the existing system of trial by court-martial Ull?Cr the 
Army and Air Force Act5, and matters incidental ~herelo, and In par­
ticular to consider whether it is dcsuable and practicable that a per:oo~l 
convicted by court-martial should have the right of appeal to .3. cl~!l 
judicial tribunal against his conviction, and to make recommendahons . 

~\

0. It will be set:n Ihat the terms of reference of the prC!>Cllt Commi~t(:c 
were wider than those of the OJi\"cr Committee. We have had to conSider 
whether allY form of appeal (i.e.• not merely to a ch'i! judicial ~ribunal) 
should be granted; and whether it should be granted not only against con­
viction by a court-martial, but also agains~ its sentenc~. We ha\"e a.lso had 
to review the nature and scale of pumshment which courts-martial ~d 
commanding officers have power respectively to award.. ~urthermore, while 
the Committee was sitting, Parliament approved the pnnclple of compulsory 
military service in peace-time, and Royal Assent to the National Service Act 
was given on 18th July, 1947· 

7. ln future, therefore. large numbers of citizens will join the Forc~ 
in peace-time whether they wish to or not, and we have had to bear thb 
always in mind in considering the judicial machinery best suited to the Army 
and the Royal Air Force. It is no l?nger tru.e to say that every mc!"'?er 
of the Forces has, after all, voluntanly submitted himself to the eXisting 
system with any imperfections it may have-a consideration which (quite 
properly at the time) influenced the Oliver Committee. 

8. We would observe that whereas the Oliver Committee was concerned 
largely \\ith experience gained over a period of some zo years entirely 
under peace conditions, the evidence given before us related almost exclusively 
to war-time conditions. 

9. At this new point in the history of the F017cs. it seemed to us ~hat 
it would be more helpful to those who have to conSider our recommendatIOns 
and to take decisions upon them, if we made our Report as comprehensive 
~s possible: and we have accordingly included a short history of the court­
martial system, and of the office of the Judge Advocate General, which 
provides a useful background against which to view the present position. 

10. \\le now hav~ the honour to present our Report which is arranged as 
follows:­

Chapter I-Short History of the Court-:Martial System and of the 
Office of Judge Advocate General. 

Chapter II-The Present Types of Courts-Martial and their Procedure. 

Chapter III-Alleged Defects in the Present System. 
The Committee's Obsef\'ations and Recommendations. 

Chapter IV_ .Appeals. 

Chapter V_Punishments. 

Chapter VI ·Courts-;\1artial for the Future. 
The Committee's Observations and Recommendations. 

Chapter V11-Summary of Recommendations and Conclusion. 

4 

CHAPTER I 

SHORT HISTORY OF THE COURT-MARTIAL SYSTEM AND OF THE 
OFFICE OF JUDGE ADVOCATE GENERAL 

II. The soldier (a tenn which we use in this context to include com­
missioned officers as well as other ranks in the Army and airmen in the 
Royal Air Force) notwithstanding hi,; membership of the Forces, is still a 
citizen; and as such he continues to be entitled both to the protection of the 
ordinary civilla\\" and to be subject to it:> authority. The tasks \\hich he may 
be called upon to perfonn as a soldier, however, and the circumstances under 
which such tasks may have to be performed, call for a high degree of 
discipline; and the maintenance of such discipline in turn require:; a special 
code of law to define the soldier's duty and to prescribe puni:>hment fOl 
breaches of it. The civil law grants the remedy of damages in a case where 
a servant lea\'es his master's employment ~ithout proper notice; but such a 

I 
'" remedy would hardly avail to prevent desertion from the Forces. Disobedienc€: 

to the orders of a superior is not, in civil life, normally a criminal offence, 
but such disobedience in the Forces may be an offence of great gravity, 
imperilling the lives of mii.ny men and calling for exemplary punkhment. In 
order to maintain the efficiency o( a fighting force and the dLicipline upon 
which such efficiency depend:>, it has, therefore, ah\a}s been recognised that 
a special code of military law is necessary. Yet it \\as not until the eighteenth 
century that such nec~ity was expressly recognised by Parliament and 
statutory authority given for the infliction by military tribunals of punishment 
for certain military offences. 

12. The reason was that the making of war formed part of the King's 
Prerogative, and in exercise of that Prerogative the King raised and employed 
troops for particular wars or rebellions. The rules of conduct which such 
troops were required to observe, together with the punishments for their 
non-observance. were, in further exercise of the Prerogative, prescribed in 
Ordinances known as Articles of War, which ceased to have effect as soon as 
the particular Army in rcspc<:t of which they were issued was disbanded. 

13. Thus, in 1629, Charles I issued Articles of War" for the government 
and good ordering of the troops in England either in an army, or in regiments, 
or in single companies" and followed this up with further codes upon the 
same subject in 1639 and 1642. After the Restoration, Parliament allowed 
Charles II to maintain at his own cost troops called" His Majesty's Guards 
and Garrisons" which ultimately developed into the standing army. For 
the government of these troops Charles II issued orders and Articles of War 
in 1662, 1666 and 1672. In 1686, on the rebellion of Monmouth, James IJ 
also issued Articles of War {or his Army. 

14· These various codes defined the duties of the soldier and prCSCribeCr 
punishments for offences. Silch punishments were severe. I~Art.ifles 
2i War of 1642, for example, death was the punishment prescribed tyJ forty-three of the Articles for various offences, and the lejser punishment::> 
included imprisonment. burning the tongue with a hot iron, and flogging. 

15. The tribunal which in the earliest times administerCl"! the military 
code a.nd had jurisdiction over the soldier as such, was the Court of 
Chivalry-a Court which on its civil side was a Court of Honour dealing 
with matters relating to coats of arms. precedence, etc., and .... hich in time 
of war had jurisdiction over all military offences. The ] udges were the­
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Lord High Constable, who \\as the King's General. and the Earl Marshal. 
wnose duty it was to muster the Army. Thus the Court came to be known 
as the Court of the Constable and Marshal, and it is from the Marshal that 
Courts-:,!Iartial derive their name. During the reign of Htnry VIII, the 
Duke 01 Buckingham, \\ho wa::; then Lord High Constable, was attaintecl, 
and executed, and 110 other person has since been pcmlanently appointed to 
the office. The practice wa::; then instituted of the King granting commi;;siom, 
to the Commander-in-Chief. authorising him to hold courts for the trial of 
mililary offences. These Courts came to be known as Councils of War and 
also as Marshals Courts or Courts-;\lartial. Thus the Articles of War of 1666 
established "for the better administration of jw;tice" a (;(:ncral Court­
:Martial for offences punishable with life or limb; Regimental Courts for lC5:>l'r 
offcnCb and .. Dl;;tachment .. with the powers of Regimental Courts. 

16. l'pon the abdication of James II, followed by the mutiny of certain 
Scottish regiments bound by their oath to his service, it became ncce:;sary 
for Parliament to intervene in order to constrain the Army to allegiance to 
William Ill. The first Mutiny Ad was accordingly passed in J6&). It 
dec-bred the necessity \\hile the Anny was on duty of " retaining an exact 
discipline" and it went on to enact:_ 

..	 that every person mu:>tered and in pay as an officer or soldier in the 
King's Anny found guilty by Court~Yartial of exciting, causing Qr 
joining in any mutiny or sedition or of desertion from the Army should 
suffer death or such other punishment as that Court should award". 

The effect of this Act, says Clode, in his work on Military and Martial 
La" (2nd Edition, J87-\, page 2J), was" to leave all ordin:uy , military , 
" offcnces to be dealt with as heretofore by the Crown alone. but to give 
.. Parliamentary sanction to the infliction of Capital Punishment for certain 
.. specilit'd offences which, whether regarded as Military or Political. it was 
.. expedient should be summarily punished by Courts~l\1artial ". 

J7. The Act proceeded to give authority to the King, or to the General 
of the Army, to grant his Warrant to officers not under the rank o( Colond 
to convene Courts-l\lartial from time to time for the punishment of offenders. 
The Act was limited to an experimental period of seven months, but was 
re-enacted from year to year (with the exception of a few short intervals 
only) from 16&) to J7&), being constantly amended and expanded. Until 
1803, when the prerogative power was superseded by a corrtsponding 
statutory power, the Crown continued to make Articles of War by virtue 
of its Prerogative; but they were valid only so far as consistent with the 
current Mutiny Act. 

18. In J879, the Artides of War and the Mutiny Act were consolidated in 
one Statute-the Army Discipline and Regulation Act. Two years later 
this was replaced by the Army Act of 1881, from which Act Cotlrls·~lartial 

now derive their jurisdiction. The Army Act requires, however, to be brought 
into operation annually by a separate Act of Parliament, and this was done 
down to 1920 by the Army (Annual) Act. In 1920, consequent upon the 
formation in 19J8 of the Royal Air Force, the title of the Act was altered 
to .. The Anny and Air Force (Annual) Act ". This Act brings into force 
both the. Army Act and the Air Force Act, the latter corrcsponding in the 
Royal Au Force to the Army Act with modifications not material for present 
purposes. 

1.Q. The power to convene General Courts~Martial is still by statute (.~ee 

Sections 4~ ~nd 122-3 ~f the Army Act) exclusive to His Majesty or to some 
person denvlIlg authonty from him. 

Tile Judge Advocate General 
20.. The Articles of J639 issued by Charles 1 gave authority "to the 

CouncJ! of War and the Ad,'ocate of the Army to enquire of the actors and 
circumstances of offences committed by the oaths of such and so many" as 
they thought convenient using "all means for examination and trial of 
persons delated, suspected, or defamed ". 

21. The Orders issued in 1662 by Charles II for the regulation of His 
;\Iajesty's Guards and Garrisons gave authority to the General to constitute 
Courts-~[artial and to the" Judge Advocate of the Forces .. to take informa­
tion and depositions as occasion should require in all matters triable before 
Court-Martial. 

22. By the code of 1666, referred to in paragraph 13, the" Judge 
.\d\·ocate " was required to attend General Courts---;\Iartial, summon witnesses 
and administer oaths: and in the Articles of War of 1612 it was pro"ided 
that in criminal cases affecting the Crown the" Judge Advocate General " 
had to inform and prosecute on behalf of the Crown. 

23. In Turner's Pallas Annata, written in 1611, it is said that it was 
the duty of the" Judge Ad"ocate .. 

., to infonn the Court-Martial what lhe Civil or Municipal Law pro,-ides, 
that the :'!liIitary might not infringe upon the jurisdiction of the Ci.... il 
Courts ". 

24. From 1689, the Judge Advocate General acted as legal adviser in all 
matter.; to the Commander-ill-Chicf. He and his deputies advi,;ed on the 
char!?cs and the evidence in criminal cases of difficulty before a Court­
;\Iarual was convened. The Judge Advocate also attended General Courts­
Martial both as a prosecutor and as a legal adviser to the Court . 

25. This combination of duties came to be regarded as undesirable, and •	 the Judge Advocate gradually ceased to act as prosecutor. It was not, 
however, until 1860 that Artic1l::s of War provided that the Judge Advocate 
should no l?nger be t.he prosc<:utor. Yet no alternative arrangements for 
the prosecutIOn of seflOUS cases were provided, and the Judge Advocate 
General as legal adviscr to the Commander~in~Chief continued to arrange 
[or the proper conduct of such prosecutions. He also reviewed all court::;­
martial proceedings for the purpose of advising the Commander-in-Chief 
whether they were free of legal error. 

26. For nearly a ccntury before 1&)3, the Judge Advocate General was 
a P~ivy Councillor, a ~cmbcr of the Government and usually a Member of 
P;arhamenL He had chred access to the Sovereign on matters pertaining to 
hiS Office; In 1893, the office cease~ to be a political appointment and was 
held contlllllously from that year until 1905 by the President of the Probate. 
Divo~ce and Adl?imlty Division of the High Court. In 1905, on a new 
appOllltment havlllg to be made, it was decided that the office should ill 
future be fill.cd by a person of suitable legal attainments, who should, how­
ever, be subJcct to the orders of the Secretary of State for War. The appoint­
ment is made by the King under Letters Patent. 

27..At the present day the Judge Advocate General of the Forces is 
responSible for the following functions:­

(0)	 The supervision of the Uilitary and Air Force Departments of his 
O~ce., the main duties of which include that of advising and 
~sslSting cOllve':'lIlg officers of both services upon questicns arising 
III the prcparatlon of cases for trial by courts~martial, prosecuting 
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thereat when required, safeguarding the interests ?f acc~~ 
persons. advising General and Air Officers upon questions ansmg 
as to summary jurisdiction under section 47 of the Anny and 
Air Force Acts, and upon questions in conncc!ion wi!h courts 
of inquiry, providing members of such courts In Special cases. 
and instruction in Military and Air Force Law. 

(b)	 The provis.ion of a .. ludge Adyac.ate " at al1 trials by General Co.urt­

Martial bel«Liv the I lojled Kffdom and at the mo~e senous
 
cases fried by District Courts-, anral. -pijrsuan~ to hIS Let~ers
 
Patent he also appoints judge advQCat~fo.r Important .tnals
 
abro~y General or Fie'lO'"G'enernl ~ourts-l\Iarti.al. The Judge
 
adVOCate -attends the court in an advISOry capacity and as the
 
representative of the Judge Advocate General.
 

(c)	 The superintendence of the administration of Milit.ary and Air F~rcc
 
Law in the Army and Royal Air Force respectively. The review
 
of the proceedings of all courts-martial with a view to see~ng
 
whether they have been regular and legal, including the tendenng
 
of legal advice on confmnation or review or on petition. In the
 
event of it being necessary to quash proceedmgs, the Judge
 
Advocate General makes recommendations to the appropriate
 
Secretary of State or Commander-in-Chief with th!s object. !Ie
 
is the c.ustodian of the proceedings of all courts-martial. He assIsts
 
each Secretary of State in the fonnulation of any advice it may be
 
necessary to give the Sovereign regarding the proceedings of courts­

martial. 

(d)	 Advice to the Secretaries of State for War and Air and to Com~
 
manders at home and abroad on general legal questions affecting
 
the Army and the Royal Air Force.
 

28. The Judge Advocate General has Deputies and Staffs with the major •Anny	 and Air Force Commands abroad. 

29. In practice, the duties under (a) above are kept entirely separate in 
the Judge Advocate General's Office in London. and. so far as possible, are 
kept separate in Commands overseas. 

30. The title" judge advocate" with its suggestion of completely opposite 
functions being performed by the same individual is curious and misleading. 
It may lead an accused to think that the judge advocate is not only a legal 
adviser to the court, but an advocate for the prosecution (IS well. The 
explanation of the title may lie in the description given. in 1864, by Lord 
Cranworth of the duties of the judge advocate (173 H.D. (3), page II74). He 
calls him the" , Judex Advocatus·. a Judge called to assist the Court 
though forming no constituent part of it". The term .. advocate" may 
thus be a comlption of " Advocatus " used in Lord Cranworth's sense. 

31. Upon the creation of the Royal Air Force in 1918. the Judge Ad\'ocate 
General's functions were extended to that Service and the present Judge 
Advocate General's Leiters Patmt from the Crown granted in Iq34 specifically 
include both the Army and the Royal Air force. 

32. In addition to the normal functions indicated above. the Judge 
Advocate General has been made responsible for the collection of evidence 
against and the prosecution of war criminals in Europe and the Far East 
for trial before Military Courts constituted by Royal Warrant (Anny Order 
81 1945). He is also responsible for the provision of judge advocates at 
these trials when required. and for the review of proceedings and advice on 

petitions. The Judge Advocate General is head of the Cnited Kingdom 
Kational Office of the United Nations War Crimes Commission. Similar 
responsibilities devolve upon the Judge Advocate General in connection with 
the trials of Prisoners of War by Military Court under the Royal Warrant 
of 1939. and Regulations for the Maintenance of Discipline Among Prisoners 
of War. These important commitments are abnormal and will lapse in due 
course. 

CHAPTER 11 

THE PRESENT TYPES OF CQURTS-tolARTIAL AND THEIR
 
PROCEDURE
 

33. References to tile Army alld Royal Air Force._The disciplinary codes. 
of the Army and the Royal Air Force are materially the same, being based 
upon the Army Act and the Air Force Act respectively, but in order to avoid 
constant reference to the two codes and to the different ranks and terms 
in u,e in the two Services we have, as a general rule. confined ourselves, 
hereinafter in this Report. to Army terminology. It should. therefore. be 
understood that our references to the military legal and regulational provisions 
and military ranks and authorities apply generally. mutatis mutandis, to their 
Royal Air Force equivalents unless otherwise stated. For example, the tenn 
" soldier" should be read as including "airman". and army ranks as 
including the relative ranks in the Royal Air Force. 

34. There are at present three types of court-martial in the Army and the 
Royal Air Force. namely a General Court-Martial. a District Court-Martial 
and a Field General Court-)lartial. 

35. A General Court-Martial must consbt of at lea;;! five officers. each 
of \\ hom must have held a commission during not less than three years, 
and one 01 whom acts as president of the court. The president. \\bo must be 
named in the Order convening the court-martial, is never below the rank of 
field officer save exceptionally where no such officer is available. Not less 
than four members of the courl must be of the rank of captain or above. 
A General Courl-Martial may try both officers and other ranks. 

36. A District Court-Martial consists of at least three officers. each of whom 
must have held a commission during not less than two years, and one of 
whom acts as president of the court. Again the president must not be under 
the rank of field officer unless no such offlcer is available. Normally, not 
more than one member of the court is a subaltern. A District Court-Martial 
may try warrant officers. non-commissioned officers and other ranks but may 
not try an officer. 

37. A Field General Court-Martial may be convened when it is not 
practicable to convene a General Court-Martial. This is normally coincident 
with active service. It consists, as a rule, of at least three officers. one of 
whom acts as president of the court. The president is nonnally a field officer 
unless such an officer is not available. The members of the court should 
have held commis!>ions for not less than one year. but if officers are available 
who have held commissions for not less than three years t!ley are to be 
selected in preference to officers of les:; ser....ice. Exceptionally, i.e., if three 
officers are not available, the Field General Court-Martial may consist of tW() 
officers only, in which case, however. its powers of punishment are limited. 
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38. Each one of the three types of courts-martial has jurisdiction ~n respect 
of the offences specified in Sections.4 to 40?! the Army Act,. t~at. 15 to say, 
offences committed by persons subject to mlhtary law the ~ISClphnary code 
e!'-«'Iltial in the Armed Forces. These may for con\'efll£>lIce be called 
.. military offences ". 

39. In addition, each of these courts h~ jurisdiction in respect of all o~her 
offences which are punishable by the ordinary law of England and which, 
when committed by persons subject to military law, are offences under the 
Army Act. (See in this co':!nc:cti0!1 Section 4J of the A~y AC\.) These m~y 
for convenience, and to distingUIsh them from the mlhtary offences abO\c 
referred to. be called .. civil offences ... 

40. No court-martial can, however, try the offences of treason, !Durder, 
manslaughter, treason-felony or rape committed in the l?nit~ Kmgdom. 
Nor can it trv those five eXlcpted offences if they are commItted m any place 
within His 'Majesty's dominions other than the United Kingdom ~d 
Gibraltar unless the offence was committed when the offender was on achve 
service, ~r the place where the offence was ~ommitled ~s . more than one 
hundred miles distant from a city or town whIch has a cIvIl court of com­
petent jurisdiction. 

41. An officer under the rank of captain may not be a member of a 
General Court-;\Iartial for the trial of a field officer. 

42. A General Court-Martial can award the punishments of death, penal 
scn'itude and imprisonment. A District Court-Martial cannot award a 
sentence higher than two years' imprisonment with or without hard labour. 
A Field General Court-~Iartial composed of three officers can award the same 
punishment as a General Court·Martial. 

43. In tbe succeeding paragraphs we gh'e a short account of how persons 
are brought before courts-martial and the procedure at the trial. (A more 
detailed account will be found by those interested in the Manuals of :\lilitary 
Law and of Air Force Law, published by the Statiom'ry Office.) 

44. Persons subject to military law charged with an offence under the 
Army ACt may be taken into military custody, i.e., placed in open or close 
arrest. Open arrest means that the person arrested (hereinafter called the 
accused) may not leave the precincts of the barracks or camp but may be 
required to perform all dutk'li. Speaking generally, close arrest, if the accused 
is an officer, warrant officer or 1I0n-commi5Sioned officer, normally means that 
he is pbced under the escort of another officer or warrant officer or non­
commissioned officer of the same rank, if possible, and may not leave his 
quarters except to take exercise under supervision. Close arrest, if the 
accuscd is a private soldier, means confinement under the charge of a guard. 

45. The first step after the accused is taken into military custody is for 
his alleged offence to be invbligatcd by his commanding officer. For this 
purpose the person who ordered the arrest, or the commander of the guard 
who received the accused into confinement, as the case may be, must make 
a report to the commanding olficer within h\enty-four hours of the event. 

46. The commanding officer must then investigate the matter himself, in 
the pr~--;ence of the accused. At this inYestigatioo oral l\·iden.;e will be given 
by witnesses of the facts alleged to constitute tbe offence. The accused may 
a!'k questions of such witnesses, and may call witnesses on his own behalf. 
At this stage no witness, \\hether for or against the accu:>OO. is sworn. 

•
 

47. At the end of this in\'estigation the commanding officer, according to 
the view he has formed, will either 

(a) dismiss the case; or 
(b)	 in the case of a non-commi.:.sioned officer or private soldier award 

summary punishment within the limit of his po\\ef3; or 
(c)	 in the case of an officer below the rank of lieutenant-colonel or 

squadron leader, or in the case of a warrant officer, refer the 
charge to a superior officer to be dealt with summaril}' by him; or 

(d) remand the case for trial by court-martial. 
48. In the case of a non-commissioned officer nding officer 

cannot a"ar summan y pums men S 0 er than "stoPRagcs," scvere 
rCPrimand, repnmand, or admomhon. In the case of a pri\'ate soldier 
further pumsnmcllts cali !5~ a:w e summarily (which are detailed elsewhere 
in this Report) s~nf~hich involve forfeiture o~y. ILsucb a forfeiture 
is im/Olvwl, tbe pri'L".!I~ §Qldier may"CIei:t w::::mLWird..by- DistAct-Courl-Mat+ia~. 
He may also so clect if the commanding officer proposes to deal with the 
offence otherwise than bY..IDY.a.rding minor punialuncnl. "Minor punishment" 
is defined by King's Regulations (paragraph 587) as-brieflY---C!?llfinement to 
barracks up 10 14 days, extra guards 3nd picQuets, and admonjtjoo 
- 49. Assuming that the commanding officer remands the case for trial by 
court-martial. or the accused, when he may do so, elects to be so tried, 
the case is adjourned for a .. Summary of Evidence" to be taken. 

50. A Summary of Evidence is a written statement of the evidence 
resembling in many wa)'s the depositions taken at a Magistrate's Court. Its 
chief purpose is to gi\'e to the accused, the commanding officer, the con\'ening 
officer (i.e., the officer who may in due course have to convene the court­
martial) and to the president of any court-martial so conwnoo, particulars 
of the evidence in respect of the charge or charges. The commanding officer 
may himself prepare the Summary of E\'idence or appoint some other officer 
to do so. Witnesses are examined in the presence of the accused, and if the 
accused so requires or the commanding officf'r so directs, the examination 
is on oath. The evidence is taken down in writing by the officer in charge 
of the proceedings, and read over to each \\itness at the end of his evidence. 
The witness then signs the 9tatement. The accused has the ri ht nail 
~ crO;jS-fxamine a~ \\:.imess 'lUd.ma.v ca WI nesses on ~ own J~ 
fre is not, however, entitled to beJgg~ represeote a.t,..the taki°S- of 1 
~ummary 01 Evidence. fter all the f'vidence in support of the charge 
lilts been given- anotaken down, the accused is cautioned and told that he 
may make a statf'ment or give evidence on oath. If he does so, he cannol 
be cross-examined on any such statement or evidence. 

5!. When tht Sumlhary of Evidence is completed it is considered again 
'by tll!' commanding officer who, notwithstanding that he had previously 
remanded the case with the intcntion of applying for trial by court-martial, 
may now, if hc think~ thai course unnecessary, himself re-hear the case, and 
either dismiss it or dispose of it s'Ummarily by awarding a punishment within 
his powers, unless the accused has elected to be tried by court-martial. If, 
after considering the Summary of Evidt'nce, the commanding officer remains 
of the opinion that a court-martial b required, or if it is a case wbtre the 
accused has himself required c;uch a trial, the commandinufficer forv.!Uds 
a statement of the charge or tbaJges and Ole S:\Immacy 0 vidence.- to -all ­
Officer authori~ea: eitllcr moorate~.r or immediately by the King's Warrant. 
to contene:t CCiii!!l:tl()rTIistnCf Court-)lartial, or empowered undc-r the Army 
_ ·t:ne a Tie1a General Court·:Uartial (i.e .. the convening officer) at 
the sam" time appl:rin~ for a court·martial to be ('onvened. Copies of the 
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At this stage no witness, \\hether for or against the accu:>OO. is sworn. 

•
 

47. At the end of this in\'estigation the commanding officer, according to 
the view he has formed, will either 

(a) dismiss the case; or 
(b)	 in the case of a non-commi.:.sioned officer or private soldier award 

summary punishment within the limit of his po\\ef3; or 
(c)	 in the case of an officer below the rank of lieutenant-colonel or 

squadron leader, or in the case of a warrant officer, refer the 
charge to a superior officer to be dealt with summaril}' by him; or 

(d) remand the case for trial by court-martial. 
48. In the case of a non-commissioned officer nding officer 

cannot a"ar summan y pums men S 0 er than "stoPRagcs," scvere 
rCPrimand, repnmand, or admomhon. In the case of a pri\'ate soldier 
further pumsnmcllts cali !5~ a:w e summarily (which are detailed elsewhere 
in this Report) s~nf~hich involve forfeiture o~y. ILsucb a forfeiture 
is im/Olvwl, tbe pri'L".!I~ §Qldier may"CIei:t w::::mLWird..by- DistAct-Courl-Mat+ia~. 
He may also so clect if the commanding officer proposes to deal with the 
offence otherwise than bY..IDY.a.rding minor punialuncnl. "Minor punishment" 
is defined by King's Regulations (paragraph 587) as-brieflY---C!?llfinement to 
barracks up 10 14 days, extra guards 3nd picQuets, and admonjtjoo 
- 49. Assuming that the commanding officer remands the case for trial by 
court-martial. or the accused, when he may do so, elects to be so tried, 
the case is adjourned for a .. Summary of Evidence" to be taken. 

50. A Summary of Evidence is a written statement of the evidence 
resembling in many wa)'s the depositions taken at a Magistrate's Court. Its 
chief purpose is to gi\'e to the accused, the commanding officer, the con\'ening 
officer (i.e., the officer who may in due course have to convene the court­
martial) and to the president of any court-martial so conwnoo, particulars 
of the evidence in respect of the charge or charges. The commanding officer 
may himself prepare the Summary of E\'idence or appoint some other officer 
to do so. Witnesses are examined in the presence of the accused, and if the 
accused so requires or the commanding officf'r so directs, the examination 
is on oath. The evidence is taken down in writing by the officer in charge 
of the proceedings, and read over to each \\itness at the end of his evidence. 
The witness then signs the 9tatement. The accused has the ri ht nail 
~ crO;jS-fxamine a~ \\:.imess 'lUd.ma.v ca WI nesses on ~ own J~ 
fre is not, however, entitled to beJgg~ represeote a.t,..the taki°S- of 1 
~ummary 01 Evidence. fter all the f'vidence in support of the charge 
lilts been given- anotaken down, the accused is cautioned and told that he 
may make a statf'ment or give evidence on oath. If he does so, he cannol 
be cross-examined on any such statement or evidence. 

5!. When tht Sumlhary of Evidence is completed it is considered again 
'by tll!' commanding officer who, notwithstanding that he had previously 
remanded the case with the intcntion of applying for trial by court-martial, 
may now, if hc think~ thai course unnecessary, himself re-hear the case, and 
either dismiss it or dispose of it s'Ummarily by awarding a punishment within 
his powers, unless the accused has elected to be tried by court-martial. If, 
after considering the Summary of Evidt'nce, the commanding officer remains 
of the opinion that a court-martial b required, or if it is a case wbtre the 
accused has himself required c;uch a trial, the commandinufficer forv.!Uds 
a statement of the charge or tbaJges and Ole S:\Immacy 0 vidence.- to -all ­
Officer authori~ea: eitllcr moorate~.r or immediately by the King's Warrant. 
to contene:t CCiii!!l:tl()rTIistnCf Court-)lartial, or empowered undc-r the Army 
_ ·t:ne a Tie1a General Court·:Uartial (i.e .. the convening officer) at 
the sam" time appl:rin~ for a court·martial to be ('onvened. Copies of the 

YO 



charge or charges, :lnd of the Summary of E\'idwcc are furnished to tht: 
accused, who must be gh'en proper facilities for preparin.g his defence, 
communicating with hi,; \\itnes.sc"S a~ld legal adYi~r or defendmg officer, ~nd 
procuring the attendance at the tnal of any wItness that he may r~U1re. 
The defending officer is an officer, who mafi or may not be lc'Lally quahfi~, 
selected b)' the accused or as,,;i~ed fa un by (be cOlh emng officer In 

dl·Tiiult of a civlJtan SOliCl or or (ounser­

52. In the case of a;-officer no Summary of Evidence is necessary unless 
the accused so desires; otherwise, an abstract of the evidence. not prepared 
in the presence of the accused, takes the place of the Summary of Evidence. 

53. The com·enin.s officer, upon receipt of the doc,,!ments above referred 
to, mushahsty himself that the charge OJ: charges against the accused sub­
miH~-~_tha-e6mmanding- officer constitute an offence or offences under 
th~ -and are framed in confonnity with the Rules of Procedure 
I'l11tdeo-nnder that Act. He must also satisfy himself that the Summary or 
Abstract of Evidence, as the case may be, discloses sufficient admissible 
evidence to justify trial by court-martial upon the charge or charges. I[ he 
is in doubt upon these matters, he may seek advice from the Military 
Department of the Jlldge Advocate General at home. or from his Deputy 
abroad. Subject to being satisfied, however. upon the foregoing matters, 
the convening" officer orders a court-martial to assemble at a stated time and 
place which may, according to the circumstances, be a General Court-Martial. 
a District Court-~Iartial, or a Field General Court-Martial. 

5-1. At the time and place specified in such order the coutt-martial will 
assemble. Each member of the court is sworn to administer justice without 
partiality. favour or affection. The court-martial sits in public. but has an 
inherent power to sit in camera if it considers this course is necessary for the 
proper administration of justice. 

55. At the commencement of the trial the accused is brought before tht: 
court, and after the order convening the court is read, he is asked whetber 
he objects to the president or any member oj the court and. if so. the grounds 
of his ol:>jection. If any such objection is made, the court con~iders it ana 
either allows or disallows it. If the objection is Jo the president of the court 
and is allowed, the court adjourns for the purpose of another president being 
appointed. If the objection is to another member of the court and is allowed, 
the member in question retires and his place is taken by another officer in 
attendance as a " waiting member". Should no such waiting officer be 
present, tbe court will adjourn for an officer to be appointed in the place of 
the officer to whom objection has been successfully taken. If no objection 
is raised the trial proceeds, the charges being read to the accused. In relation 
to each charge he is ::l!;ked whether he is guilty or not guilty. 

56. 1£ the accused pleads guilty to all the charges against him, that plea 
is recorded as the finding of the court, except in cases where death may be 
the sentence for the offence. 1n such a case a plea of .. Guilty" is rejected 
and a plea of " Not guilty" recorded. Before recording a finding in accord· 
ance with the plea of " Guilty", the president must ascertain that the accused 
understands the nature of the charge against him and the effect of his plea 
and ":lust advise him to withdraw his plea if it appears from the Summary 
of EVidence that the accused ought to plead" Not guilty". 

?7· If the accused plea~ .. Not guilty" to al~ or wme of the charg("<;, 
h.e IS asked whether he desIres to apply for an adjournment on the ground:. 
either that any of the Rules of Procedure relating to procedure before trial 

have not been complied with and that he has been prejudiced thereby. or 
that he has not had sufficient opportunity to prepare his defence. The 
court considers any such application, and may grant an adjournmtnt in 
its discretion if it thinks proper. Assuming no such application is mad~, 
or is made and rejected, the trial of those charges to which a plea of " Not 
guilty" has been entered begins by th~lltin8 officer makine- an 
.opening addr~, calling his witnesses. who are examined, and may be cross­
.examined by the accused. 

58. At the conclusion of the evidence of the prosecution the accused is
 
told by the .nr.esident that he may gh'e evidence himself, subject to his
 
liability to be cross·examined, and is asked whether he wishes to give evidence
 
him::>elf or call witnesses on his behalf; and the subsequent procedure deptndj
 
upon the accused's answers to these questions.
 

59. If he desires to give evidence himself, but to call no witnesses as
 
to the facts, he then gives such evidence. and, if he wishes to do so, may
 
call evidence as to his character. When all such evidence has been taken,
 
the prosecutor may make a final address, after which the accused may make
 
a closing address in his defence.
 

60. If the accused desires to give evidence himself, and to caU· other
 
witnesses as to the facts. he may first make an opening address in his defence.
 
He then gives evidence and calls his other witnesses as to the facts. and
 
also witnesses as to character if he so desires. When all such evidence has
 
been taken, he may make a closing address in his defence, to which the
 
prosecution may reply.
 

6r. If the accused is represented by counselor by an officer subject to
 
military law. the opening and closing addresses for the defence abo\'e referred
 
to are made by such representative. - ­

62. There are some variations in this procedure if the accused does not 
giye evidence himself, and if, while not gi ....ing evidence himself, he calls 
other witnesses as to the facts. In these cases the procedure also varies a 
little according to whether the accused is legally represented or not. It is 
unnecessary to detail these yariations here: they will be found in Rules of 
Procedure 40 and 41 made under the authority of Section 70 of the Army Act 

63. The ·lId dv ate t.hl:-£.v.idcncc, 
and adVIses t e court upon to the case. The summing-up rrilUS~ be Impartial but the judge a vocate is entitled, if he thinks fit, to 
comment on the failure of the accused to give evidence. There i:; nothing 
to prevent thc judge advocate from indicating his own view as to the trut:' 
conclusions to be drawn from the evidence, but he is expected to make it 
clear to the court that the finding is entirely the court's responsibility. 

64. The court is then closed for consideration of the finding, the judge 
advocate being present with members of the court. Each member must 
state his opinion as to the finding he thinks proper upon each charge, the 
junior officer stating his opinion first, then the next senior and so on. A 
majority of votes suffices for any finding, but if the court should be an c\'en 
number and the \'otes are equally divided, the accused is acquitted. The 
prC'iident has no casting vote in such a casco A finding of .. Not guilty" 
is announced at once in open court, and if this finding applies to all the 
charges the accused is released. 

65. A finding of .. Guilty" upon any c.:harge is not so announced. The 
court is rrepened and evidence heard as to the character, age, sen'ice and 
military record of the accused. The witnesses giving this evidence can be 
cross-examined by the accused, anti he hirn:;elf can call witnesses as to his 
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good character at this stage. such witnesses, however, .b12ing liubjl..'ct to cross­
C'xamination by the prosecution. After any such eVidence has bt'cn tak~n 
the accused. or his counselor defending officer, may address the court 1D 
mitigation of punishment. The court is t~en ~Iosed for consi~eration of 
scnh'nce. \\'hen announcing that the court 15 bemg .closed ~or thIS purpose. 
the prt:'>idenl states that the finding and sentence, hemg subject to confinna­
tion, will not be announced but \\ill be promulgated later and that the 
proceedings in open court are accord~ngly tenninated. (.\'o~t'. __\erta~ 
changes have r('(:cntly been introduced Ult? th~ procedure d~nbed In thIS 
and the preceding paragraph as a result of mtenrn recommendations made by 
the Committee. We deal with the matter in Chapter II I I 

66. Each member of the court must gi\'e his opinion ~parately on the 
sentence to be a\\ardcd, (even though he may have pre\'iou:Jy \'oted in favour 
of an acquittal) and such opinions are taken in succ~ion beginning with the 
junior member of the court. A majority of the court determines the sentcnct. 
but no person may be sentenced to death unless. in the C<be of a General 
Court-~fartial there is a two-third", majority in favour. or in the case of a 
Fidd General Court':\Iartial the \'ote is unanimous. 

67. It is the duty of the judge advocate to take an adequate record of 
the proce\.-dings at any court-martial if one is present. and the duty of thl" 
president to do so if one is not. At the condus.io~ the trial this I~rd 
is then forwarded to the superior 6Hlcer havutg power toconfirm the findmj 
lQletsenH:w::t:::::!!l the case of a: 9tm'tCtCourt.:Martial this \\i11 be an officer 
autfi.2r~ to CQJlvene a General Court-!llartial or another officer whom hI' 
has authorised to confirm the proceedings of a Di.<;tricL Court~1lartia1. In t)ll\ case of a C;-en~rnl Court·~lartial the confirming authority is His Majesty in 
,person or an officer whom Hi:> Majesty has authorised m\:diatet,y or immedi.­

tell' to perform tlW duty of confirmation. This will normally be the General 
Officer Comm[naing-in-Chief a Command or an Army in the Field; Or a 
Group Commander in the Royal Air Force. In the case of a District or a 
Field General Court-Martial it will usually be the officer who convened the 
court. In the Army stich officer is not usually below the rank of Brigadier. 
and in thl' Royal Air Force not usually below the rank of Air Commodore. 

68. The confirming officer may either confirm the finding or sentence, or 
direct the reassembly of the court for the purpose of revising their findilll;: 
or sentence or both, or refer the record of the proceedings to a superior 
military authority competent to confirm, or seek legal advice from the Judge 
Advocate General or 011(> of his deputies before confirming himself, He may 
also himself ll1iti~ate, remit or commute the sentence and, in some cases, 
suspend it. 

69. The finding and sentence as they stand after confirmation are pro­
mulgated to the accused in such manner as the confirming authority directs. 
Of, if no direction is given, according to the custom of the Service. It is 
usunlly done by oral communication to the accused, :"Iud not, as rormerly, Oil 

parade. The officer confirming the sentence is also responsible for seeing that 
arrangements are made for its being carried into effect. 

70. The record of the proceedings of all courts·martial arc finally forwarded 
to the Judge Advocate General in London, by whom they are carefully 
reviewed to en!'>ure that no irregularity or miscarriage of justice has occurred. 
If the Judge Ad\"()Cah.' General comes to the opinion that an irre~ularity or 
In rria e of .ustice has occurred, he so ad\'ises the Secretary 0 state lor 

a or IT, as t e-~ rna , W 0 has power to quash the proceedings. 
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71. There is at present no right of appeal to a higher court against either { dl 
the finding or the sentence of a court-martial, but any officer or soldier \\ho fAt?, 
so desires call submiJ..a_~titi ~vJhe fif\digg or ynlence Q[ both....of a \ 
court-martial to any connnnin or reviewin aulhori includiJ,g His Mai£sty. / 
(~ " revie\\ 1 au IOn les see ec Ion 57 2 0 e Army Act). There "t 
is no limit to the number of petitions which can be so presented. nor are 
they subject to any time bar. 

72. The cases of those persons duly convicted by court~martial and serving 
sentences of penal servitude, imprisonment or detention are periodically 
re\'iewed by the Anny and Air Force authorities having power to mitigate, 
remit or commute the sentence, 

73. The following tables show the number of courts-martial of all three 
types held during the years 1st September, 1938 to 31st August, IQ46. 
inclusive in the Army and in the Royal Air Force respectively in relation to 
the strengths of these Forces. At the present time the number of courts· 
martial of all kinds being held is about 15,000 in the Army and about 2,000 
in the Royal Air Force per annum. 

ARMY 

$TRE..."'-GTH OF AfUlY (ll~CLUDl:O;G ROYAL MARI:"ES WHE..... SUBJECT TO
 
AR.lo!Y ACT)
 

na" At Home ,\broad Total 

1 Scp., 1<,/]11 10~.78q 84.978 187,7(,7
 
I Sep. 19]9 I 1~7,917 <jO,z7 1 H4 18l:i
 
I Scp.. 1940 1,7°",04.1 151,697 1.85S,74~
 
I Sep., 19.. 1 I.ql],6Z1 ].12,995 2,206.1)10
 
I Sep., J91.l 1,816.'lO1 660,708 2,477,/.>09
 
I S"p., 1943 1.5(>],0011 1,1.14.977 .l,7 IS,045
 
I Sep_, 19404 ."S4,212 1.7Ih.59"J 2,766,1111
 
1 Sep_, 1945 l,no.4!!Q 1.64°,1]4 2,860,6~]
 
I Scp .• 1')46 .. ]90,.157 612. 124 ',012,081
I 

NUII/ber 0/ COllrts~Marljal 

Average 
numberPeTlod At Home Abroad Total per 1,000 

per;lOnncJ 

I Sep., 19]8 to ]1 AUK., I<)]() 1,178 I q45 2,12] 10· 3
 
1 Sep., 1939 to ]1 Aug., Hl40 3,79.1 2,945 6,71° 6·,
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I Sep. 1941 to ]1 Aug., 1945 1],843 3 1,270 ,,]. 5
~ 1 Sep, 1915 to]1 Aug.. 1940 

ThC$C figures lelate only to .\rmy perwnDeL WorneD's SerVIces, Home Guard and a
 
few other mall categories are excluded.
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ROYAL AIR FORCE 

STREI'GTH OF ROYAL AIR FORCE 

TowAbroadAt HorneDate 

12,021 78,703 
1 Sep.• 19]8 ...1 66,681 

IOj,708 1-4,181 117.8<10 
I Sep.• 1'1]'1 379.067
1 Sep.• 19-40 ]H,<)66 1-4. 101 

9 2.78 7 7-46.5 1 ]6j],716
 
I Sep. 19-42
 
1 Sep., 19-41 8770]17 

6j],7J] ]28.705 982.438 
132,8376-4.1.480 

I S~p., 1'143 1,006,080304.j]6I Sep., 1(}-4-4 701 ,5.-. 
940 ,867307.j18I Sep., 19-45 633.]-49 

117.9J7 379,006161.0691 ~p., 19-40 

Number of Courts-Martial 

A\'enlle 
numbo"r 

Ab",,", TotalPeriod IAtHome	 poll 1,000 
personnel 

,s ,,, ,-,
I S-'P. 19]8 to 31 Aug., 1939 '9' ,.	 • -6 
1 S~Jl., 19]9 to JI Aug., 1940 ,,6	 0" , -sl,j691 Sep., 19-4) to JI AlIg., 19-4 1 ... 1,04J04 

"1,610 ,,. 3. lg04 '-9I Sep., IO.p to]1 .\ug., 19-41 . '" ,-,
I Sep., 1941 to 31 Atlg.. 1943 2.55° <)29 3.-479 ,-,2,j2] l,j19 ],<151I S"P. 1943 to]1 .\tlg. 19·44 

l,j-46 3,'168 0- 0
"1,]~~I S'p.. 19-4-4 to]1 Aug., 19-1j·· 

2,68] 0- ,
1 Sep. 1945 to JI Aug. 19-46 ... 1,149 93< 

These figures relate to Royal A,r Force personnel. Women's Services and a few other 
small categories are excluded. 

CHAPTER III 

ALLEGED DE.FECTS IN l'H E PRESENT SYSTEM 

TUE Co~nllTTU:'S OBSERVAiiONS AND RECOM~IENDATIONS 

74 We now come to critici~ms which have been made to us of ~hC' 
eXisti~g court-martial system. They fall into four broad catcgones, 
namely:­

(r) Delays before trial; .	 . '. J 
(2) Insufficiency of legal aid both before and dunng tnal, 

(3) Defects in procedure; \ 
(4)- Insufficient right of appeal agai~st conviction. or sentence, or both, 

and in particular the lack of nght to a heanng-. 

We will deal with these criticisms in the same order. reserving a separate 
chapter for the subject of Appeals. 

16 

DELAYS BE"'ORE TRIAL 

75. The Army and Air Force (Annual) Act declares (as did the first 
1Iutiny Act of 1689) that it is requisite that soldiers committing offences 
should be brought to a more exemplary and speedy punishment than the usual 
forms of law will allow. 

76. Section 45 (1) of the Anny Act provides that where an officer or
 
soldier remains in military custody for longer than 8 days without a court­

martial for his trial being ordered to assemble. a speclaf report of the necessity
 
for further delay is to be made by his commanding officer .. in manner
 
prescribed ": and a further similar report every eight days thereafter until
 
the court-martial is assembled, or the officer or soldier released from custody.
 

77. The Rules of Procedure provide, by Rule r. that this special report is
 
to be made by lettcr from the commanding officer to the general or other
 
officer to whom application would be made to com'eDe a court-martial for
 
the trial of the officer or soldier concerned.
 

78. Section 45(1) of the Anny Act has no application. howe"er, where
 
the officer of soldier who has been taken into military custody is on active
 

sen.·icc: and in such a case the special report above referred to is not required. 
And even in those cases where it is required, and is made. the Anny Act 
lars no express duty upon the general or other officer receiving it to take 
any special steps to terminate the delay. It appears to be assumed that he 
will do all in his power to this end as part of his ordinary duty. 

79. Section 21(1) of the Anny Act provides that e"ety person subject to 
military law who unnece:">";arily detains a pcrson in arrest or confinement 
without bringing him to trial. or fail" to bring bi~ case before the proper 
authority for investigation, shall on conviction by court-martial be liable, 
if an officer. to be cashiered or suffer some less punishment, and if a soldier, 
to sufff'r imprisonment. or some less punishment. No evidence of any pro­
ceedings under this Section has been laid before us. 

80. We have, how('ver, had abundant evidence of great delay durin 
the en 0 csh I les an Imme m I" In nn In ace se 
persons to tna by cour -mar la . nva e ,or examp e, was ept in IL 

cTose arrest lUi 7 1lI0lIthS befor(' being tried on a charge of desertion: and the 
witness who brought the case to our notice, and who was a Deputy Judge t 
Advocate General during the war. said that delay of this kind was by no 
means rare. Another witness referred to the case of Private i, Y ,I whonad 
been kept waiting_3oo days Cl:11 _~ ('h~ of _being, absent without leave. A 
further witness testifiCd"'6dore liS that three soldiers	 were a1 fl'larmoment 
being detained in close arrest on charges of being absent without leave, and 
had been so detained for three months. Yet there was nothing to prevent 
their speedy trial by court-martial. We asked for this case to be specially 
investigated, and the result of such investigation confirmed the truth of the 
evidence. 

81. These delays, which make the insistence of the Anny Act on a 
" speedier punishment than the ordinary forms of law will allow" somewhat 
unreal, have severn I unfortunate effects, apart from being a denial of an 
accused person's inherent right to a speedy trial. Thus a soldier (but not 
an officer) loses al ill'" under close arrest awaitin trial which r 
in a convic IOn. Th(' longer Ie IS lJl such arrest. there ore, t I" greater is 
fils loss 01 pay. Unnec~ty delay in bringing him to trial thus operates 
as an arbitrary and unjust punishment, which cannot be wholly relieved by 
awarding a light sentence after trial and conviction. A long period spent 
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in arrcst is (and, we think, rightly) taken into account by a court-rna,rHal 
when 3\\ardlllg scntence, and in consequence.a sentence mar be su~ta~lhally 
1t.'SS severe than it othemise \\Quld be. But hgM sentences 1U cerlam cIrcum­
stances have little deterrent effect, and the publication in orders of such 
senknce"" without any explanation, may encourage rather than discourage 
an offence prevalcnt at the time, e.g., abse.nc~ without leave. Furthern;t0rc, 
a delayed trial in one case, and a s~edy tn~lhcr. may lead to Widely

.J.ot" diRcrent Sentence:> tor Identical offences.J and such disparity cannot be good 
-.f for aiscJ.Qline. 

82. The principal reasons for undue delay in holding trials appear to be 
these:­

(a) The in\:xp<:ricnce of staff officer;; and their clerks.. who are respon­
...	 ::>16Ie lor examifimg ~phca~i?Tl5 from com~andJng officers for 

courts-marffiiT ana ior aaVlSlDg the com'emng officer thcreon. 
11iiS (Jiffi'i:ulty should not exist in peace-time though it might, 
under the existing system, be inevitable in time of war, due to 
the great and rapid expansion of the Forces. , 

(b) The grtat pres,,;ure of \\ork on such staff officers and clerks during the 
recent war, especially during active operation::> and the moves and 
difficultie::> of communication thereby entailed. 

(c) T!.."h1e~d~'~·ffi~C~U~I~ll~·~' ~p~a~rt:k~U~I~a~'I~~~::'dw~a~'ic~o~nditiO~~ ta~e\'idence . es;;es, and secunn--g-niclr attendance at l'fiC 
trial. 

(d)	 The preferring of an undue multiplicity of charges against the 
accused. 

(e) For etlulne,;s. in some ca of th~ urgant im..2Qrtall~ 01 a spe.edy 
na. n alrncs.s to the War ce an the Air Ministry, however, 

wesnould say that detailed official instructions, stn:ssing the need 
10 a\'oid delay in holding courts-martial, have on ;nany occasions 
been issued by both Departments. 

83. It i::; dear. in our opinion, that the existing safeguards against unneces­
sary dt.lay are inadequate. particularly in time of war. Stronger s:l.Octions 
are. in our opinion, essential, and we make the following recommendations:­

..-J • -1\l1. (a) Whenever an accused person is in close arrest the 8-<lay re..port above
0\ mentiOideroo\\hether he..js on... active servlce or not, 

un ess operational con I IOns rna e it impossible in any particular 
case. 

(b)	 In .such cases a copy of the report should be sent dir,ect by the 
commanding officer to lie ""Director of 1.egal Services in the Army 
or the "Royal Air Force, as the case may be (to whom, as will 
be scen later. we propose that certain duties at prescnt performed 
by the Judge Advocate General's Department should respectively 
be transferred). After receiving three of such reports in a par­
tiCular case (which will mean that the accused has been in close 
arrest for at least 24 days without trial) the said Director should 
makc further enquiries of the Service authorities, and he should 
be: given the power. aHer consultation with these authorities. to 
issue such orders as he may think proper to secure a speedy trial. 
He should also be empowered to recommend to the general or air 
officer commanding the formation comprising the unit in which 
the accused is serving that the accused should be released forth· 
with or after a specified interval, failing his being tried in the 
meantime. 

re an not be su~ect to Ie-arrest for tb~ same offence 
exct:pt on tfie wntten order of an officer ha\'ing po\\er to com'ene 
a court-martial for lhe trial or" the offence. 

&to Inasmuch as a good dcal of time is now spent in obtaining statements 
irom witnesses and ensuring their attendance although the evidence they are 
to give may be purely formal and ,or undi:>puted, we further recommend that 
provision should be made enabling both the prosecution and the defence. 
subject to the safeguards hereinafter enumerated, to give evidence of facts 
by way of statutory declaration. The safeguards we suggest are these:_ 

(a)	 A copy of the statutory declaration should be scrved by the party 
proposing to we If upon tfie other side at the ~ar1iest ~ible 
moment, and in any event at least 7 days before the date fixed 
for the court-martial unless the accused. being legally represented, 
or the prosecution, as the case may be, wai\'cs this last r~uire­
menL 

(b) Within 4 days after recei ch co st declar~tion 
mc uSlve 0 e ay 0 such receipt) the party served.Jn,...ha..\:e....1.b,.,.: 
right to dem_and by notil;LiA-~njlios to th&.-other a;ide. thaL the 
deponent to the statutory declaration. shall pe..rs.onally attend the 
££.urt-martial. 

(c)	 Noh\ithstanding the omission to give such notice, the prosecution 
or the defence to be entitled with the leave of the court to demand 
the personal attendance of the deponent to the statutory declara­
tion, and the court itself to be entitled to require h:::; presence if it 
thinks it desirable in the interests of justice. \ 

We make this last suggestion because some unexpected develop­
ment during the hearing may make it undesirable that the evidence 
of some fact should consist of a statutory declaration only. If 
this occurs. it may be necessary to adjourn the court for the par­
ticular witness to attend, but such occasions arc much more likely 
to be the exception rather than the rule; and the advantages 
which will accrue in the shape of elimination of delay. if these 
proposals arc accepted, will far outweigh the inconvenience of 
an occasional adjournment. 

We also recommend that depositions on oath and bein.!L1?art of the 
SUJ'!lmary_ 01 b'wehtc g]mtm! brlUUwlse admitted as eVidence al a court­
martial, Siilijed 00 {he same safeguards. 

85. The adoption of the foregoing recommendations will. we think, go 
a long way towards remedying a complaint that soldiers are frequently kept 
in close arrest for long periods without trial. In addition. hov.ever, we 
desire 10 emphasize the necessity for urging upon all concerned from time 
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to time, the fact Ihat soldiers should be kept in open and nol close arrest 
awaiting trial, or should be rel.eased: without pr.ejudice. to. r~-ar~est (a .kind 
of military .. bail ") unless considerations of secunty or dlsclph!le Imperatively 
require otherwise. 

!)l;SUfFICIENCY OF LEGAL AID Born BEFORE A.."D DURJNG TRIAL 

86. Many of the witnesses who gave evidence before us criticised the 
abscnce of a properly organised system to provide adequate facilities for the 
ddcnce of an accused person. 

87. Prior to the coming into force on the 19th July, 1947. of the new 
Lcgal Aid Scheme for the Army, to which we refer later. the provision of 
legal representation for an accused was dealt with under Rules of Procedure 
87-<13· 

88. These Rules provjde that jf an accused person is not represented 
at his tnal by counsel (briefed by him at his o\\n expense), he may be 
represented by any officer subject to military law. known as .. the defending 
Officel ' , or :&i~y any person, known as .. the friend of the accused ". 
The(Jefcnaing officer has the same rights and duties as counsel at the trial. 
A .. friend" may ad.vise~accuse(Land suggest questions to be put by him 

10 thl;' \\, itncsses but has himself no right of audience. 

&). l.t js the dut):. of the convening officer to ascertain whether an accused 
person, not othcf\\ise represenred, desires to have a defending officer assigned 
to represent him at his trial, and if so, to use his best endeavours to ensure 
that a suitable officer is appointed for this p-u~--:-­

90. It is clear that, howe\'er liberally administered, this system was unsatis­
factory in many respects and compared unfavourably with that in operation 
in the cidl criminal courts. The Oliver Committee recommended that in 
proper cases legal aid should be provided on lines similar to those in opera­
tion in the case of civilians who are prosecuted, and Ihis recommendation was 
being considered by the Service authorities at the outbreak of war in 1939. 

91, The unsati~f.actory fea~ures in the system, as then existing, were 
to sonl(' extent mitigated dunng the \\ar by the fact that, O\dng to the 
large number of barristers and solicitors available in the forces, it was 
I'ossibl~ in many caSts to provide the accused with a reasonably competent 
defendlllg officer, But the lists of barristers and solicitors prepared by 
gene.ral officers comma~ding. for this purpose .included persons who, though 
holdll1g the formal quallftcatlOn, had no practical experience of the adminis­
tration of either criminal or military law. Moreover, t!"fere were still a 
mlm?er of cases in which no barrister or solicitor of any kind could be 
provIded for the defence. In some of these cases, whatever the result, it• 
must have appeared both to the accused and to the court that the defence 
was not adequately pr~sente,d .. Prt'Sidents and judge advocates of experience 
have told us of cases In which It has been necessary for them to assist in the 
conduct of the defence, because of the inexperience of the defending officer. 

92 . upon demobilisation the number of lawyers in .the Forces dimini~htd 
r~pldly and the need for a ~erman~nt an~ more satisfactory scheme of legal 
aid became ur~ent. Accordmgly, In Apnl, 1946, a Committee was set up 
by the Anny Council ~nder the Chairmanship ,of Major-General H. Murray, 
C.R, D ~O., then Director o! ?erso,nal ServiCes, to consider, in the light 
of the Oliver Report, the admlnlst~ahve procedure ~y which, in commands 
both at home and abroad, legal aid could be prOVided on lines similar to 
those upon which legal aid is provided for civilians in crimin.:l.l courts, 

93. This Committee recommended a scheme for the provision of com­
t al WI out regard to rank (but subject to practicability~ 

means <ul .iL£2ntributory bas}s wbeneve! necessary in the interests 01 
justiqj,	 ," .v 

(a)	 in cases of the same type as those which would come before cnmmal 
courts; 

(b)	 m the case of purely military offences, where a legally qualified 
prosecutor is employed, or which involve points of legal difficulty, p. /.. 
or expert examination of witnesses, or where the re:.ults of the. At," 
case are of considerable consequence to the accused. ''''It 

... This scheme is now in operation in both Services (see Anny Council 
Instruction 603 of 19th July, 1947, and Air )Iinistry Order A, 116 of 4th 
September, 1941). - ­

~. We \\elcome..J!li;i, scheme and ~ of -9pinion t~at .it is b~ upon the l
ri£bt principles. It is avowedly expenmental and still mcomplete, but. any 
defects and possible improvements \\,i11 appear from practical expenence 
~ained in the operation of the scheme, and criticism of administrati\'e detail 
at this stage would serve no useful purpose. 

95. There are, how.ever, two ma~ters to which \~e wish to refer in con­
nection \\ith the question of legal ald. The first IS that apart from It'gal 
representation at the t~al, .....e think. it is ve~y important that an accused 
person should have adVice at the earhes~ possible ~oment after he has betn 
charged with any offence. Many soldiers and aInnen, both regulars and 
those called up under the National Service Act, will be: under th.e age ?( 
twenty-one. They \\ill ohen be remote from their family and fflends,. m 
many cases for the first time in their lives. They ma"y ha\'e to deCIde 
que,;tions of considerable difficulty and importance, e.g., \\hether or no they 
should elect to go for trial by court-martial or take their com~andin~ offu;er's 
award, anothe nafure of the evidence that they should call ill thCIf defence 
in the early stages of the investigation of a charge against them, Apart from 
these -practical considerations we consider ~hat it. is most desirable, fr?m the 
point of view both of the accused. and of hiS family, not. to c.reate the I~npre,,­
sion that a youth charged with an offence for the first tmle IS left to hiS 0\\ n 
devices without experienced and sympathetic advice on the conduct of his 
defence in the early stages. 

96. We realize that it would be impracticable to hav~ a l~wyer available 
to advise at this stage in every case, nor do we conSider 11 necessary ~r 
desirable that an accused person should be ~egally represented before hiS 
<:Qmpa~ or commanding officer. But we conslder that It should be the duty 
of every commanding om-cer to ensure, as is now frequently done, that, before 
a man is brought in front of him charged with an offence for which the mall 
Olay be tried by court-martial, he shall be advised by a suitable person of 
any rank, either of his o\\n choi<:e or. failing such choice, selec~ed by the 
commanding officer, Such adViser should be compete~t to mform the 
accused of his rights and advise him as to the conduct of hiS defence at that 
stage. 

97. The second matter to which we desi~e to refer is the ques(j~n .of the 
representation of an accused person at the takmg of t~e ?ummary of ~vldence. 
As we have shown earlier in this Report, under the eXlstmg system a Summary 
of Evidence has to be taken in every case to be tried by .court-martial in. \\h!dl 
the accused is below commissioned rank. This necessitates the exammatlon 
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of witnesses in the presence of the accused and the taking down of .their 
evidence either by the commanding officer or by some other officer aPPOinted 
by him. The cvidence may be taken on oath, if the accused so demands, or 
the commanding officer so directs. The accused is not entitled to be lcgally 
represented. 

98. In the case of an officer a Summary of Evidence need not be taken 
t1nl~ the accu:;ed so requires; otherwise an Abstract of Evidence, not 
prepared in the presence of the accused, takes the. place ?f the Summ~. 
We haw' been informed that this system works sabsfactonly and that It 15 

exceptiond.1 for an officer, when asked, not to consent to the usc of an 
Abstract. 

99. The Summary and Abstract resemble, in many respects, depositions 
taken in ~lagistrates' Courts. It is to be observed, however, thai where~ 
depositions are taken only in indictable cases, the Summary or Abstract b 

taken or made in every case, however trivial, which has to go to court­
martial for trial. 

100. There have been. criticism;; of the method of taking the Summary. 
It has been suggested:­

(a)	 that as the Summary is frequently taken by a person with Little or 
no kno\\kdge of the criminal law, inadmissible evidence sometimes 
appears in the Summary, and that the existing safeguards to 
expunge such evidf'nce from the Summary before it is made avail­
able to the president of the court-martial are inadequate; 

(b)	 that the fact that the accused is not entitled to be represented at the 
taking of the Summary may operate unfairly to him; 

(c)	 that the person taking the Summary has frequently been actively 
engaged in the investigation of the case and appears, in effect, 
to be the prosecutor; and 

(d) that the evidence should always be on oath. 

IOI. While we consider that there is some substance in these criticisms 
in diffirult and complicated cases, it would Dot, in our opinion, be practicable 
to require that in every case the Summary should be taken by a legally 
qualified PCrsOIl with legal representation both of the prosecution and the 
accused and with all testimony on oath. Apart from the lack of persons wilh 
the neces:;ary qualifications, it seems clear that so elaborate a fonn of pre· 
liminary trial is unnecessary and must increase the delay in disposing of a 
large numner of straightforward cases. 

!O2. In approaching Ulis problem we have first considered whether there 
is any valid reason for maintaining the distinction between the treatment of 
offi(crs and other ranks in this respect. It appears to the Committee that 
this difference probably dates from the time when many soldi('TS below com­
missioned rank were unable to read, and we see no reason why, in existing 
conditions and subject to appropriate safeguards, the Abstract of Evidence, 
which has been found satisfactory in the case of officers, should not nonnally 
be used in straightforward cases irrespective of the rank of the accused. 

103. Accordingly, we recommend that:_ 
(a)	 at an investigation of a charge which is not disposed of summarily 

the commanding officer should record or cause to be recorded a 
short pr('{;is of the evidence of each witness giving the name and 
address and attach any relevant documents; 

(b)	 the commanding officer should forward the report of the case. 
together with the precis of the evidence and material documc!,b 
to the proper superior authority with a view to the case hem!=. 
brought before a court-martial; 

(c)	 if the convening officer decides that there is a prima facie case fOI 
trial by court-martial the accused should be scr:'ed free of ~harge 
with a copy of the Abstract as soon as practicable, and III any 
event not less than 48 hours before the trial commences; 

(d)	 except in cases in which a sentence of death or penal servitude {or 
life may be passed, a Summary need not be taken unless ordered 
by the convening officer or required by the accused; 

(e)	 the accused should not be entitled to require a Summary without 
leave of the convening officer, if charged witb any offence for 
which the maximum punishment docs not exceed two years' 
imprisonmcnt, but should be entitled to require a Summary as of 
right in all other cases; 

(f)	 the accused in every case should be asked in writing and sho~1d 
reply in writing, whethcr he desires to apply for, or to excrclse 
his right to require the taking of, a Summary; 

(g)	 in cases in which a Summary is taken the officer detailed to take it 
should be appointed by the convening officer and should be either 
a pcnnanent president (see our recommendation in paragraph 
206 below) or other officer with suitable experience or legal 
qualifications. In cases of exceptional difficulty or importance, 
a member of the Chief Judge ~Iartial's Department might bf' 
appointed: 

(h)	 the Summary should be taken in the presence of the accused who 
should be entitled to be represented, and his representative should 
have all the rights and duties of counsel. 

(I) all evidence taken at the Summary should be on oath. 

104. We would observe that under this system the soldier will still be 
treated more favourably than the civilian, who when tried 'iummarily does 
not know the evidence against him until it is called at the trial. 

DEFECTS TN PROCEDURE 

(1) The judge Advocate General 
!O5. The first, and one of the most important, criticisms under this head 

relates to the present method of appointing the Judge Advocate General, and 
to the conflicting nature of the duties at prescnt laid upon the holder of that 
office in relation to courts-martial. These questions can, we think, properly 
be considered under the heading of "Defects in Procedure" though the 
defect in this case is fundamental. 

106.	 The Oliver Committee recommended in para. 15 of its Report 
.. That the Judge Advocate General should be appointed on the 
recommendation of. and be responsible to, some Minister other than 
the Secretary of State for War or Air". 

The Oliver Committee made this recommendation in view of thl' 
importance of removing from the mind of the public any impression that the 
Judge Advocate General, whOSl.~ duty it is, among other thinS!'. to review all 
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of witnesses in the presence of the accused and the taking down of .their 
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Abstract. 

99. The Summary and Abstract resemble, in many respects, depositions 
taken in ~lagistrates' Courts. It is to be observed, however, thai where~ 
depositions are taken only in indictable cases, the Summary or Abstract b 

taken or made in every case, however trivial, which has to go to court­
martial for trial. 

100. There have been. criticism;; of the method of taking the Summary. 
It has been suggested:­

(a)	 that as the Summary is frequently taken by a person with Little or 
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appears in the Summary, and that the existing safeguards to 
expunge such evidf'nce from the Summary before it is made avail­
able to the president of the court-martial are inadequate; 

(b)	 that the fact that the accused is not entitled to be represented at the 
taking of the Summary may operate unfairly to him; 

(c)	 that the person taking the Summary has frequently been actively 
engaged in the investigation of the case and appears, in effect, 
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(d) that the evidence should always be on oath. 

IOI. While we consider that there is some substance in these criticisms 
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to require that in every case the Summary should be taken by a legally 
qualified PCrsOIl with legal representation both of the prosecution and the 
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the neces:;ary qualifications, it seems clear that so elaborate a fonn of pre· 
liminary trial is unnecessary and must increase the delay in disposing of a 
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is any valid reason for maintaining the distinction between the treatment of 
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conditions and subject to appropriate safeguards, the Abstract of Evidence, 
which has been found satisfactory in the case of officers, should not nonnally 
be used in straightforward cases irrespective of the rank of the accused. 
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address and attach any relevant documents; 
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to the proper superior authority with a view to the case hem!=. 
brought before a court-martial; 
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trial by court-martial the accused should be scr:'ed free of ~harge 
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(f)	 the accused in every case should be asked in writing and sho~1d 
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his right to require the taking of, a Summary; 

(g)	 in cases in which a Summary is taken the officer detailed to take it 
should be appointed by the convening officer and should be either 
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(h)	 the Summary should be taken in the presence of the accused who 
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104. We would observe that under this system the soldier will still be 
treated more favourably than the civilian, who when tried 'iummarily does 
not know the evidence against him until it is called at the trial. 

DEFECTS TN PROCEDURE 

(1) The judge Advocate General 
!O5. The first, and one of the most important, criticisms under this head 

relates to the present method of appointing the Judge Advocate General, and 
to the conflicting nature of the duties at prescnt laid upon the holder of that 
office in relation to courts-martial. These questions can, we think, properly 
be considered under the heading of "Defects in Procedure" though the 
defect in this case is fundamental. 

106.	 The Oliver Committee recommended in para. 15 of its Report 
.. That the Judge Advocate General should be appointed on the 
recommendation of. and be responsible to, some Minister other than 
the Secretary of State for War or Air". 

The Oliver Committee made this recommendation in view of thl' 
importance of removing from the mind of the public any impression that the 
Judge Advocate General, whOSl.~ duty it is, among other thinS!'. to review all 
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com'ictions of court-martial and to advise the Secretaries of State for War 
and Air on questions of law arisi.ng out of such review, is in any sense a 
subordinate official of the War Office or the Air Ministry. The Oliver Com­
mittee was satisfied that the Judge Advocate General: although appointed 
on the recommendation of the Secretary of State for War, in fact enjoyed, 
in the discharge of his duties, complete independence; but con:>.idered it most 
desirable that steps should be taken to remove any possible misunder.;tanding 
on this point. 

107. We have come to the same conclusion and for the same reason; 
and we recommend that in future the Judge Advocate General should be 
appointed on the recommendation of the Lord Chancellor and should be 
responsible to him. In relation to the Secretaries of State for War and Air 
the duties of the Judge Advocate General should continue to be advisory 
in character: and while, no doubt, there will be few occasions upon which 
such advice will not be accepted. and acted upon, no invariable Tule to this 
effect should, in the Committee's view, be prescribed, The ultimate res­
ponsibility in the matter should be left where it is at present, namely in the 
two Secretaries of State. 

108. We have also considered the present constitution of the Judge 
l\d\'ocate General's Office. It consists of three separate departments: the 
Military Department, the Air Force Department, and the Judge 
Ad\'()(:ate General's Office proper, which we will call the " Judicial Depart­
ment ". The Military and Air Force Departments are staffed by serving 
officer.; with legaJ qualifications. whose duties include the preparation of cases 
for trial by court-E'I, and, where necessary. the conduct of the prosecu­
tion at such trials. The Judicial Department is staffed by civil servants with 
legal qualification and ser.... ing officer.; seconded from the Military and Air 
Force Departments, who act as )uoge Advocates at courts-martial and. 
under the Judge Advocate General, review the proceedings afterwards. No 
Judge Advocate, howevcr, reviews the proceeding,; of any court-martial at 
which he acted as a Judge Advocate. During the recent war many lawyers, 
both barristers and solicitor.; of eminence and standing in their profession, 
who had joined His Majesty's Forces worked in this Judicial Department. 

UK). In the Committee's view, and in order to secure that justice is not 
only done but is seen to be dOlle, these three departments should cease to be 
combined in one offlcf'. We recommend the following changes:­

(a)	 There should be constituted under the Secretary of State for War a 
separate Department in charge of a " Director of Army Legal 
Services" or some other appropJiate title. The functions and 
staff of the present Military Department of the Judge Advocate 
General's Office should be transferred to this new Department. 
It should be what is known in the Anny as an "Adjutant­
General's service"! the staff thus coming under the Adjutant­
General for purposes of discipline and general administration. 

(b)	 There should be constituted under the Secretary of State for Air a 
separate Department in charge of a ., Director of Air Force Legal 

rvices" or some other appropriate title. The functions and 
staff of the prt,-,;ent Air Force Department of the JudRe Advocate 
General's Office should be transferred to this new Department. 
It should be under the Air Member for Personnel of the Air 
Council, the staff thus coming under him for purposes of discipline 
and general administration, 

(c) This separation of functions should extend also to Commands abroad 
whl;:re the Judge Advocate General, the Director of Army Legal 
Services and the Director of Air Force Legal Servi.ce:> would each 
have his own Deputy with the nece:;sary staff, 

(d)	 The Judge Advocate General should in future be responsible only 
for the work at present done by the Judicial Department. 
Pending the changes which we recommend later in this Report 
this work will consist of the supply ol JUdg6 Advocates, the review 
or court-martial proceedings, and the tendering of advice on 
questions of law arising out of such proceedings. 

no, In this way what may with substantial accuracy be ,ailed the pro~ 
sceuting and judicial sides of the Judge Advocate General's work will be 
completely separated, and he and his staff will be confined to the latter. 
Clearly this is as it should be; and the Committee finds itself in this respect 
in complete agreement with the similar recommendations made by the Oliver 
Committee. 

III. It will be a matter for consideration and decision by others whether 
the two new legal departments above recommended should pcrform other 
legal work for the Army and the Royal Air Force, in addition to work in con­
nection with courts-martiaL 

112. We have attempted to give an outline of the estab!ishment of the 
proposed new departments, the details of which arc in Appendix C. The I 
establishmcnts shown there re resent a considerable increase on the r t 
establishment of the udge Advocate General's D artment 'e f
rea Ize Uo lmpo ance 0 a\'OI I . ry expenditure, the position must 
be faced that the complet(- separation of the judicial and £wsecuting sidfs 
of the Judge Ad...·ocate Generars work (a reform which we ...-onsider is long 
overdue) will cost moner. 

113. Furthermore, it is most important that the rates of pay, pension, 
terms of service and promotion in the new DepartmentS sMull! be SUCh as 
to attract lawyer.; of skill ani expe.rience ~ho~ou.1d jn§Pire confidence iD 
thrrftioosor-Urrpublie me of those servmg III ffie Army and Royal Air 
r"8f'C'e, In fhis connection Ute Committee desires to recommend that, irres­
pective of the period they may have been in outside legal oractice, special 
consideration should be given to those randidates of either Service who have 
satisfactorily borne the heavy and responsible burden during the war as 
Deputy Judge Advocates General. 

TI4. Finally, under this head we recommend that the title of " Judge 
Advocate General" be changed. As we have pointed out in paragraph 30 
above, this title is misleading as tending to suggest that the holder of the 
office is both an advocate and a judge. If our proposals are accepted the 
functions of lhe Judge Advocate General and his staff will be exclusively 
judicial and advisory, and we think in future he shou1d be known as the 
"Chid Judge Martial ", a title which will indicate the judicial character of 
the office as well as its association with the Services. In view of the respon­
sibility of the post, the qualifications required, and the necessity for complete 
independcnce, we further recommend that the status and remuneration of 
the Chief Judge Martial should be not less than that of a puisne] udge 01 
the High Court of Justice, exce t that he should retire at 0 'ea a~ 
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(2) The Judge Advocate 
II5. Early in our deliberations we reached the conclusion that the practice 

of the judge adyocate retiring with the court when the court \\as considering 
its findings should cease forthwith. Almost every witness who appeared 
before liS took this view. One or two expressed the opinion that the presence 
of the judge ad\'ocate was of assi,;tance to the court during its deliberations 
on the guilt or innocence of the acr:used; but there were two answers to any 
suggestion that for this reason the present practice should be allowed to con­
tinue. The first was that if the tribunal. when considering its verdict. 
found itself in need of assistance from the judge advocate on some point 
of law, it was preferable. and quite easy. for the court to be re-opened, 
and for the advice to be given by the judge advocate in the hearing of the 
accused and of the prosecution. The second (and in the minds of the 
Committee. the conclusive) answer was that inasmuch as the judge advocate 
in his summing-up of the case may. in the proper discharge of his duty, I 
have been compelled to make observations damaging to the defence. the 
spectacle of his retiring with the court to consider the verdict could not fail 
to cause the gravest misgivings in the mind of the accused. The latter 
might well conclude that if the tribunal were in any doubt about his guilt, 
the judge advocate wonld soon resolve that doubt to his prejudice. Although 
ju<;tice might be done. it would not appear to the accused to have certainly 
bet·n done: and since the appearance of justice havin~ been done is next in 
importance to the fact, we concluded that a chan~e in the practice should 
be made without delay. The Oliver Committee made a similar recommenda­
tion. 

116. The Chairman communicated this recommendation to the Secretaries 
of State for War and Air by letters dated the 17th April. 1947. It was 
accepted and put into effect. J( the further recommendations as to the 
composition of. a General Court-Martial which are made herea er m tfiis 
Report are accepted. a different procedure. not requiring the presence of ~ 
judge advocate. will be followed. 

(3) Finding and Sentence-Announcement 
117. In the letters of the 17th April, 1947. above referred to. it was 

recommended that all findings of guilt should be announced in open court 
at once. as were all verdicts of " Not guilty". Previously when the court 
r:onsidered that the accused was guilty (even of a less offence than that 
aLtually charged) it merely said that it had no pronouncement to make, that 
its findings were subject to confirmation. and if confirmed would be promul­
gated to the accused. Thus, although the accused might have been found 
guilty of common assault instead of manslaughter. he would not know this. 
and might not know it for weeks until the findinRS were promulgated. In 
the meantime his state of mind could well be imagined. He might similarly 
bE; left in ignorance .that he had been found guilty of the ch~rge of absence 
without leave only. Illstead of the graver charge of desertion with which he 
was actually charged. It was not to the point, therefore. to say that the 
accused knew that he had been found guilty by the mere statement that 
the court had no findings to announce. Al.;.lin, the circumstances that the 
accused might have been found g-uilty of some less offence than that cbarged 
madf' it extremelv difficult for his advocate orooerly t(l discharge bis task, 
when invited by the court to address it in mitigation of >-entence. 

ITS. The argument advanced in fayour of the system was that it might 
a\'oid an ad\'ersc effect on discipline in cases where an officer or non­
commi.;sioned officer was found guilty of an offencE'. but the finding was 

afterwaTds not confinned, or was quashed. In such a case it was said, if 
the finding had been publicly announced at the trial, the officer or non­
commissioned officer in spite of the final result, could hardly command 
the same respect from his subordinates as before. and this would. or might, 
react upon the discipline of those under his command. We .... ere no: 
impressed by this argument. and it was not endorsed by the majority of the 
service witnesses who have appeared before us. The situation postulated 
already arose when a conviction, after being confirmed and promulgated. 
was quashed on review. 

IIg. The majority of the Committee also took the view that the sentence 
of the court should likewise be announced in open court as soon as it was 
determined. 

120. OUf recommendations in these respects were accepted. and findings 
of guilt. and the sentence are now announced forthwith in open court. 

(4) Findings by a Majority 

121. We have considered whether, in view of the new procedure that we 
have recommended, any alteration should be made in the existing practice 
whereby the finding by a court-martial of guilt or innocence is decided by 
a majority of votes. In cases tried by Magistrates whether in Petty Sessions 
or in the Appeal Committee of Quarh:r Sessions the verdict lOay be decided 
by a majority; but in all indictable cases tried by a jury the verdict must 
be unanimous. In the event of a jury not being able to agree upon the 
verdict the case may be tried again before another jury. Such disagree­
ments are very infrequent. 

122. The evidence before us on this matter was conflicting. Some 
c.xperienced presidents and judge advocates informed us that majority veilJicts 
were pracbcall:YUiiknown and offiers that tbey were of frequwt occurrence. 
iTie explallaliurrOf UiIS may well "be that some presidents are prepared to 
accept a majority verdict without further argument. whereas others are 
reluctant to take this course and spend time discussing the doubts of the 
minority with the result, in some cases. that the verdict becomes unanimous. 
This latter practice has much to commend it. Not only is it unsatidactory 
to tl1~ aC"C"t1!'.eCl~ pis le~l g;presentatives and friends.to feel that he may .haYe 

-oeen	 convicted of a serious offence involving heavy punishment. by a bare 
maJorITy. but it is also undesirable that any memb'e.r o[a court-martial !lhould 
feel that due cOllsiderafion has not been given to his opinion. 

123. We have heard no convincing argument as to why the salutary 
rule that the verdicts of juries must be unanimous. should not be applied in 
the case of courts-martial. We do not consider, once this nece~sity is realized, 
that any greater difficulty should be experienced in securing unanimity in 
courts-martial than in the civil courts. 

124. It was suggested that if Ihis rule were adopted it should be confined 
to a finding of guilt and that a majority verdict should suffice for an acquittal. 
Though the suggestion is superficially attractive we do not agree \\ith it. 
If adopted it would mean that in every case in which a disagreement occurred 
it would be known that a majority was in favour of the conviction. a fact 
which might prejudice the accused in any further trial. We reali,;(: that in 
difficult cases this recommendation may result in courts-martial taking a 
longer time to consider their findings. but we think that a small amount of 
extra time will be well spent in the interests of justice. 
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ments are very infrequent. 

122. The evidence before us on this matter was conflicting. Some 
c.xperienced presidents and judge advocates informed us that majority veilJicts 
were pracbcall:YUiiknown and offiers that tbey were of frequwt occurrence. 
iTie explallaliurrOf UiIS may well "be that some presidents are prepared to 
accept a majority verdict without further argument. whereas others are 
reluctant to take this course and spend time discussing the doubts of the 
minority with the result, in some cases. that the verdict becomes unanimous. 
This latter practice has much to commend it. Not only is it unsatidactory 
to tl1~ aC"C"t1!'.eCl~ pis le~l g;presentatives and friends.to feel that he may .haYe 

-oeen	 convicted of a serious offence involving heavy punishment. by a bare 
maJorITy. but it is also undesirable that any memb'e.r o[a court-martial !lhould 
feel that due cOllsiderafion has not been given to his opinion. 

123. We have heard no convincing argument as to why the salutary 
rule that the verdicts of juries must be unanimous. should not be applied in 
the case of courts-martial. We do not consider, once this nece~sity is realized, 
that any greater difficulty should be experienced in securing unanimity in 
courts-martial than in the civil courts. 

124. It was suggested that if Ihis rule were adopted it should be confined 
to a finding of guilt and that a majority verdict should suffice for an acquittal. 
Though the suggestion is superficially attractive we do not agree \\ith it. 
If adopted it would mean that in every case in which a disagreement occurred 
it would be known that a majority was in favour of the conviction. a fact 
which might prejudice the accused in any further trial. We reali,;(: that in 
difficult cases this recommendation may result in courts-martial taking a 
longer time to consider their findings. but we think that a small amount of 
extra time will be well spent in the interests of justice. 
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1'25. Accordingly we recommend that all findings of guilt or innocence 
should be unanimous. In the event of a disagreement the accused should 
be liable to be retried before another court-martial with different membership. 

1'26. As regards sentence we do not consider that unanimity is necessary 
and \\ e see no reason to recommend any alteration in the existing practice 
whereby sentence is decided by a majority of yotes. 

(5) Lack 01 Shorthalld W,iters 

127. At all trials by court-martial of the more serious Chdrges. and par· 
ticularly where the accused if found guilty may be sentenced to death, the 
presence of a shorthand writer to take a yerbatim note of the proceedings 
is most desirable. 

J28. By "shorthand writer" we mean a shorthand \\Titer capable of 
taking down the proceedings of a court verbatim and with accuracy such 
as th~ \\ho practise in the Royal Courts of Justice. The ordinary short 
hand typist is not. as a rule, capable of performing this highly skilled work. 
and in the result might do more harm than good. 

129. There have been one of two instances of triab for murder by court­
martial on the Continent of Europe since the war where no shorthand '" riter 
was employed. In our view it is essential that a shorthand \\riter should be 
employed in all capital cases tried by General Court-Martial. We suggest 
that it should be the absolute duty of the convening officer to notify the 
Judge Advocate General (or. in due course. the Director of Legal Servic~ 
of the Army or the Royal Air Force) whene\"er he issues an order convening 
a court-martial for the trial of a capital offence. and to ask that arrangements 
be made for a shorthand writer to attend the trial. The convening officer 
should send a similar notification and request in relation to any other case 
which. in his opinion, is sufficiently serious or complicated to justify the 
rmployment of a shorthand writer. 

130. The responsibility for supplying a shorthand writer should then be 
upon the Judge Advocate General (or the said Director) who should supply 
one from his own staff or. if this is not possible, should secure one (rom 
an outside firm. If. in spite of all effort. no shorthand writer can be obtained. 
the .Judge Advocate General (or the said Director) should notify the con­
venmg officer to that effect. He in turn should similarly notify the president 
of the court-martial and this latter notification should be read in open courl 
at the commencement of the trial. 

IJI. The supply of shorthand writer;; is unfortunately limited, and it mllst 
be expected tha.t trials by court.-marlial will continue to take place without 
a shorthand wnter. although IllS presence would be most desirable. We 
hope, however, that this will never be the case at the trial of a capital 
offence. 

13'2. There is no easy long term solution of this problem. On the evidence 
we have heard we do not think it is possible for the Services to train recruits 
up to the standard of shorthand writers (as we have defined them). And 
if shorthand writers are to be attracted into the Service from outside. the 
terms of service will have to be made very exceptional se..ing that these 
experts may earn up to £1.000 per annum in civil life. In these circum­
stances we c~n do no !!lore than t? emphasize the importanre of supplying 
shortha~d wnters at tna1s ?f the killd above referred to. although in many 
cases thiS may mean secunng them from outside finns. 

(6) Other Poillis 

133. (i) Power should be given to the president of a court~marlial to 
aUow the amendment of a charge upon similar conditions to those prescribed 
in Section 5 of the lndictments Act. 1915. 

(ii) A court-martial should be empowered in its discretion to take into 
consideration for the purposes of sentence other offenc~ admitted by the 
accused. subject to the qualifications (4) that such other offences should be 
similar in character and triable by court-martial. and (b) that stoppages of 
pay (where such punishment is appropriate) may be imposed for each 
offence which the accused wishes to be taken into consideration as though 
a separate conviction had been recorded in respect of earh such offence but 
(c) that. subject as aforesaid. the sentence should not exceed the maximum 
for the offence actually charged. 

If this recommendation is accepted it should reduce the present practice of 
preferring a multiplicity of charges. particularly where this is necessary under 
the present system to recoyer losses by means of stoppages of pay. 

(iii) A court-martial should be given, wherever possible. after finding 
but before sentence. the same kind of record of the accused's career as is now 
given at that point in a civil criminal trial. 

(iv) Form for the co"velli"g of 4 Field Gc"eral COM,t~Jfar#al.-The form
 
prescribed in the Second Appendix to the Rules of Procedure for the con­

vening of a Field General Court-Martial contains the following recital:_
 

.. Whereas it appears to me. the undersigned. an officer in command of
 
................ " on active service that the persons named in the
 
annexed Schedule. being subject to Military Law, have committed the
 
offences in the said Schedule mentioned; ".
 

It has been represented to us that this wording may lead the members
 
of a court-martial to think that the convening officer is sati:;fied as to the
 
guilt of the accused.
 

The point is a minor one. but we think it deserves attention while Field
 
General Courts·Martial are retained in their present form.
 

(v) An attempt should be made to define the off.:nce of mutiny. In the
 
light of present-day conditions it is capable of too wide an interpretation.
 

CHAPTER IV I"..§ 
APPEALS ~ 

134 At res IS no ris.!l1-Dl-a12peal to a hjg!ler coJW., ~inst it
~}lvictlOn or sentence J£rJ?o 1 ~ a l;ourkmartial......£2rre~onding to tha-right 
orttppeal p7}Ssesse<rt>y a civ] ian who is convicted on marctment an sen­
'nmced by a civil court. Any officer or soIOier convicted and sentenced by a 
ct>Urr-martiat may (see paragraph 71 above) submit a petition against the 
finding or the sentence or both; but has no right to be heard when such 
petition is being considered. All court-martial procf'Pdings are alSQ.~·~ 
by the JUd~e Advocate G_e_nc~a1 io--London.J..s_ce paragtaph 7D above) in order 
to ensure t at no HTcgularity or- frusCamage of justice has occurred, but this 
reView fikes place in pnvate and the com'ided person is not present. 

--;)5. The Committee which sat in- 1919. under the chairmanship of Lord
 
Darlint::' (hereinafter called the Darling Committee) to consider court-martial
 
procedure. recommended that nQ forma] Court Qf Appeal from tHe decisions of
 
('ourts-martial should be set up. That Committee thought that the system 01
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(onfirmation of findings and sentence. followed by the Te\'iew of the pro­
ceedings by the Judge Advocate General, together with the ri~bt on the part 
of the accused person to present a petition, put the latter in a better position 
than a ci ...;!ian convicted and sentenc~ by a civil court. Three members of 
the Darling Committee dissented {rom this view. and signed a separate report 
(e('ommending that a Court of Appeal should be set up. 

136. The Oliver Committee. reporting in 1938. also considered that a 
Court of Appeal was unnecessary. They said:­

.. we	 bave come unanimously to the conclusion that in the light of the 
e....idence no such experiment is necessary, desirable or practicable. and 
that the present system as a system has fully justified itself". 

137. The Oliver Committee were impressed with the fact that most 
offences tried by courts-martial were offences against discipline and they 
thought that such offences were better handled at every stage by persons 
familiar with Service discipline. 

138. In the light of these pronounccments wc have considered thc question 
of app~als with especial care. Circumstances have changed since the Darling 
and Oliver Committees reported. Service under the National Service Act 
in peace·time, the effect of which they did not have to consider, emphasizes 
the importance of the principle which we think no one would dispute, 
namcly, that in the matter of legal safeguards, citizens should be no WOl"l>e 

off wheD they are in the Forces than in civil lifc unless considerations of 
discipline or other circumstances make such a disadvantage inevitable. We 
have endeavoured to keep this principle in thc forerront of our minds through~ 
out this Report. 

139. Neither the Darling nor the Olive!.J&!Dmitt~ so far as their re~rts 
disclose, mai1e an' recommendation upon the question of granting a right 
Of appear on a ques Ion onawas distincrfrom a question of fact. The Olivel 
Cnmmittecatter indicating that there were cse two distinct rights of appeal 
open in certain cases in civil life, proceeded to reject the suggestion of the 
right of appeal from a co:urt~martial for reasons which, thou h weighty as 
r . als on ueshon t hav mudl.-~__'\clin as reg,af<f" 
ap~a 5 on gu ns 9 w, The Committee in its recommendation made 
noistinction between the two, and the Report does not disclose whether 
the Committee considered granting an appeal on questions of law, as distinct 
from fact, nor, if they did consider this question, what rea!>On3 led thal 
Committee to reject the idea. 

140. w~o not recommend tha a right to a q:heUig,e oL.i...&~~~eg 
b court&hl lal should be iv The civilian himself has no such right 

VIC e a ctty Sessions and appeals against his con· 
viction to Quarter Ses3ions. Such an appeal is in fact a rehearing of the 
case. .But the civilian c?l\victed on ind!ctment, either at Quarter Sessions 
o.r ~IZes, has no such ng~t to a rehe~nng. Moreover, it would be impos­
Sible III many cases, especially on actIVe service, to get all the witnesses 
together again for a second trial, and would impose a wholly undue burden 
upon the Forces. 

~ . 141. These objections. in our opinion, do Dot apply to an appeal on a
7J pomt of law. The case would not be tried the a al . directed 

simply to the . ues Ion v: e et ~ error of w 3. occurred jn. the- p.ro­
(' u~....su clgJ.tly senous to Justify quashing, of the con\'iction. This 
IS precisely the guestign which the Judee Advocate General alread has to 
determine under the present 5 tern of review. The dra",ooc 0 t a system, 

is, however, that the Forces do not see it in operation nor does it neces:>arily 
take place at once. All that is known is that somebody m an office in 
London (",hom the soldier probably, though erroneously, regards as a War 
Office official) is supposed to look through the case after com·iction to see 
that all is according to rule. The Forces also know that a petition again:>t 
conviction and sentence may be presented, but nobody knows, not even 
the accu3ed, the reasons which lead to a petition being dismissed if that is 
its fate. 

142. A further disadvantage was well described to us by a witnl~ "'ho 
al the time he was giving evidence was engaged in drafting a petition again3t 
the cOlwiction of a Dumber of soldiers by a court-martial at ",hich he him­
self had appeared as counsel for the defence. He said in effect" 1 can put 
"down my various reasons of Jaw on paper, but when reading them the Judge 
.. Advo.::ate General may form in his own mind some ground for thinking that 
" they are not well founded. HI knew what that ground was, I might be able 
" to show him by argument that his view was wrong. But 1 shall ]lever 
" get the opportunity of doing so such as I would have if there were an oral 
" henring of an appeal ". 

143· We hav come to the clear conclusion that' cal on t 
a question 0 aw ought to be gran agallls ~iction ~Qutt-martia 
"'hwe iCE the accused tlas:.t!leadca":: t gulI(y ..; and that such right of 
~ho'trtct,""1TrThS~ conviction after some date to be announced.. take 
the pTace Ot'the TJrese:nt"'"Sy!;tenl of review of the --proceedings by the Judge· 
A'throeate General. 

- 144. 1hiS ourt of Appeal should not, in our opinion, be the Court of 
Criminal Appeal. The Judges who constitute that Court have also to do 
their ominar)' work as Judges of the King's Bench Division, and we think 
that the addition of the work of hearing appeals against convictions by 
court-marti3.1 would throw an undue strain upon the Court of Criminal 
Appeal. WI' think the Court should consist of the Chief Judge Martial, 
the Vice-Chief ud e Martial and the ud es lo ., all of the Department 

( e Ie ud e actial w IC we have alread recorrtffieMett !:ftoul(l be 
forme 0 rf'p ace e presen he u ~J avocate General. 
fn adltltitm TheresJiOut~fonfie a panel approved by-the Lord Cl1i'ilcellor 
of King's Coun$el willing to serve on such a Court should occasion arise. 
Any thrf' oin TSons should constitute a The Court 

marly n an a 0 er convenient centres in I 
the United Kingdom but in exceptional circumstances might sit abroad. 
It should have we'n excc tional cases as has the Court of Criminal 
Appea ~ow fresh evidence to be ca e. t should ha owe t 
a convictIOn by court-martiarin an re I comes n 

a an err rrett-smhclcntly senous a e I unsafe to 
a~lo~ the co~viction to stand. But_it ~hould h~"e pqwcr to affirm .con­
vlctlon evcn If an error of law has occurreo, proYlde.d..ihe. Court is satlsfied ~ that no substantial miscarriage of justice has thereby taken pbc.e. We refer 
hereinafter tollils Courf as the .. Courts·~[artial Appeal Court". 

[ 
145. Qn conviction by court-!!1artial the Court itself should be empowered 

to grant a cerhncate orIeave toappeil or the accused .fihould be entitled 
16 ~pP1y. ~\lth'n. fourteen daLs for leave to appeal. This application should 
~ IT! wnhng, Signed by the accused or his legal representath'e. and should 
ses:fl[¥- Ibe grollPds upnn which the application is made. It should be Sf"..nt 
to the Chief JUdge Martial or to the Judge .Martial in the Command in which 
the ":(TU~ 1$ serving.. being a pcrwn who bad taken no part in the court­
martJ.al Itself. It wdl be for the Chief Judgc :'!{artial or the said Judge 
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a~lo~ the co~viction to stand. But_it ~hould h~"e pqwcr to affirm .con­
vlctlon evcn If an error of law has occurreo, proYlde.d..ihe. Court is satlsfied ~ that no substantial miscarriage of justice has thereby taken pbc.e. We refer 
hereinafter tollils Courf as the .. Courts·~[artial Appeal Court". 

[ 
145. Qn conviction by court-!!1artial the Court itself should be empowered 

to grant a cerhncate orIeave toappeil or the accused .fihould be entitled 
16 ~pP1y. ~\lth'n. fourteen daLs for leave to appeal. This application should 
~ IT! wnhng, Signed by the accused or his legal representath'e. and should 
ses:fl[¥- Ibe grollPds upnn which the application is made. It should be Sf"..nt 
to the Chief JUdge Martial or to the Judge .Martial in the Command in which 
the ":(TU~ 1$ serving.. being a pcrwn who bad taken no part in the court­
martJ.al Itself. It wdl be for the Chief Judgc :'!{artial or the said Judge 
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Martial to grant or refuse I~av~ to appeal according ~o the. vie\~ he t.a~es 
of the grounds of the apphcal,IOD. Either way ?C \\111 n~llry his ~e;lSlo.n 
in writing to the accused or hlS legal representative, and If the doclslon 15 
ad,rcrse, the accul>Cd should have the right within a further fou!'een days 
from the rco::cipt of such decision (with power in the Courts-Martial App<;al 
Court to extend the time in suitable cases) to apply to the Courts·MartJal 
Appeal Court ilself for leave to appeal. and stating whether he wishes to 
be present when the application is heard.• 146. This application would be heard orally by tbe Court sitting in 
public and the defence should have the right of audience and to be legally 
represented. At this stage it would not normally be necessary for the 
accused to attend or for the prose<:ution to be represented. If the applica­
tion \\ere refused, that would be the end of the matter. If leave to appeal 
were granted, then tbe appeal would be argued either there and then or 
at S'Jme later convenient date. At such hearing the accused should have 
the right to be present in capital cases and in other cases by leave of the 
Courts-Martial Appeal Court. 

~ 

~~ 147. The requirement that leave to appeal should be obtained either 
from tne Judge Martial in the Command, or from the Courts-~Iartial Appeal 

t.- Court, is necessary in order to stop frivolous appeals. A further stop onMA such appeal5 may be desirable in the shape of power in the Courts-Martial 
Appeal Court to order, in the case of a frivolous application for leave to 
appeal, that the accused's sentence shall begin to run as from the date when 
such application is dismi~, so that any pan of the sentence served up 
to that date shall not count. We may say here that we do not recommend 
that the sentence passed by a court-martial should be suspended automatically 
merely because the accused makes an application for leave to appeal. It 
may well be that in some cases where a light sentence is inflicted, ao applica­

) tion may be lodged and may tum out to be successful aft~r the sentence 
has been served. This unfortunately is true in civil life as wt:1I and cannot, 
we think, bP a\'oided. Conviction and sentence must be assumed to be valid 
and have their effect until they are displaced. It should, however, be open 
10 the court.martial, the Judge Martial in the command or the Courts-Martial 
Appeal Court on giving leave to appeal to recommend to the appropriate 
military authority that the sentence be suspended pending the determination 
of the appeal. 

148. It will not be easy to work ,mt tbe foregoing system of appeal in 
war-time (particularly where the accused may be serving at the time of the 

{;court-martial in a beleaguered garrison). nor in peace.time in relation to a 
conviction overseas. In the Colonies, however, local barristers of repute, 
and local judges might be put on the panel of Appeal Judges above referred 
to and helD to form the Court. We do not think. however, that we would 
be justified in imagining the most difficult cases that are likely to arise, and 
recommending or not recommending an institution of the Court of Appeal 
according to its practicability in such extreme cases. Administrative ingenuity 
and goodwill ,;hould, we think. overcome most of the difficuities; but even 
othen... ise the case for an oral hearing of an appeal on a question of law 
is too strong to be withheld simply because of its difficulty in a minority of 
possible cases By the institution of such a right of appeal justice will not 
only be dOlle. but it will be seen to be done, and justite is not, in this res­
pect. seen to be done at present. 

49' J"Lgur recommendation is adopted the system of confirmation should 

~abolished: so also should the review of court:martial proceedings which at 
p escn a es phtee by the Judge Advocate General. 

_f' 

150. If the change suggested by us is approved and put into force, 
that change should not be made retro,;pective. In other words persons can· 
victed before any change is put into force would be unable to make use 
of the machinery of a Court of Appeal but would continue to have the right 
of review~so that for a time at least the two systems would run concurrently. 
But we think that a time limit should be set on th~ length of time during 
which the persons convicted under the plesent system should ha\'e their 
cases reviewed. The right to petition the Sovereign should continue, and it 
would be the duty of the Chief Judge Martial's Department to advice upon 
the new petitions, when required. 

151. In cases where the Attorney General certifies that a point of law1
of exceptional public importance is involved and that it is desi~ble ~n the 
public. interest that a further appeal should be brought, an~ .S1ves hlS. fiat 
accordingly, there should be a nght of fmal appeal to the Judicial CommIttee 
of the Privy Council. We suggest the Judicial Committee because such an 
appeal may come from various places abroad and may concern a Colonial 
soldier.	 .. 

ApPEAL AGAINST SE~"E.."'CE 

152. The question whether a right of appeal against the sentence of a 
court-martial should be granted rabes different issues, and cannot be auto­
matically decided by reference to the same considerations as those which have 
led us to recommend a right of appeal i:.gainst the finding. 

153. A trial by court-martial involves the application of a fairly com­
plil,;ated system of law and procedure, such complication being due, in a 
large measure, to the desire to be scrupulously fair to the accused. In 
applying this system to the cases which come before them. and which may 
exhibit every shade and \'ariety of circumstances, courts-martial must almost ,	 inevitably from time to time make mistakes. Some such mistakes may be 
purely venial. and occasion no injustice. Others, however, such as the 
wrongful admission of certain evidence, may be so serious as to make it unsafe 
for the finding to stand. There is, therefore, an obvious need for some 
right of appeal against the finding of a court-martial so that if any such 
mistake as aforesaid is alleged, the matter can be investigated :'Ind decided. 

154. In the case of the sentence, however, the position is different. For 
example, if a court-martial awarded a sentence of imprisonment in excess of 
the maximum for the offence charged, the accused person who was the 
victim of Stich a legal error would have a right of legal redress. He could 
apply to the King's Bench Division by way of certiorari proceedings and 
have the sentence quashed. It is in the highest degree unlikely, of course, 

1	 that the Service authorities would let any case proceed so far before them­
selves correcting the error.

I 
155- It rollows that a right of appeal against sentence can be advocated I and justified only on the ground that a court-martial may award a sentence 

which is too severe, and that review by some independent Tribunal should, 
therefore, be available if the accu::oed person so desires. 

156. No evidence of a general tendency on the part of courts-martial 
towards undue se\'eritv in the matter of sentence has been given before us. 
If anything. the evidence we have had tends to su,ggest that the soldier 
frequently gets a lighter sentcnce from a court-martial than hc would get 
from a ch'il cOllrt for the same offence. This consideration does not. howcver. 
lead us very far towards a solution of the problem; for however courts-martial 
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may have acted in the past. they will not necessarily act in the same way in 
the future. We think we must face this question: if a civilian who thinks 
his ~ntcn,e too sc\'ere may appeal, why not a soldier? 

157- Earlier in this Report (see paragraph II) \\e have said the tasks 
of J. soldier, and the circumstances under which he may ha\'e to perform them, 
call for a high degree of discipline: and that it has always been recognized 
that in order 10 maintain such discipline a special code of mililarv law is 
necessary If this be accepted, it foUows that the treatment of a soldier con­
\'icted of an offence against military law may in some respects ha\'e to be 
different from the treatment of a civilian convicted of an offence against the 
civil law. In our opinion, the case of a soldier sentenced by court-martial 
is one of the cases where considerations of discipline inevitably involve a 
difference hch\een the rights which can be afforded to a soldier \\ho is 
aggrieved by his sentence. and those which have been accorded to a civilian. 

158. A civilian, for example. can appeal to a higher civil court. In our 
view. hO\\ever. it would be a mistake to give .a soldier the right to appeal 
to a civil court against his sentence. It would tend to be subversive of 
discipline if a soldier, sentenced by court-martial, could appeal to a court 
composed of civilians with a prospect of getting his sentence reduced, The 
nnal word upon punishment must, in our opinion, remain with the Service 
authorities, upon whom the duty of maintaining discipline is laid. We would 
not, therefore. recommend that the Courts-Martial Appeal Court should be 
given jurisdiction to hear appeals against sentence as well as against finding. 

159. Should there, ho.... ever. be a right of appeal to a Military Court? 
Bdore ans....ering ths question \\e think it would be useful to recall what the 
position is at present: ­

(a)	 After sentence has been pronounced by the court-martial it requires 
confirmation by the confirming officer. (Sa section 54(6) of the 
Army Act.) The confirming officer may mitigate. remit or com­
mute the sentence. 

(b)	 The accused may submit a petition against his sentence. as finally 
determined. to any confirming or reviewing authority. including 
the King, As to " reyiewin~ ~uthorities", see stttion 57(2) of 
the Army Act. There 15 no hmlt to the number of such petitions. 

(c)	 The sentence is periodically revie.....ed by the Service authoritie3, 
having power to mitigate, remit. or commute it. 

, In the sense th~t he .may submit a petition, thc accused has already a 
fight of appeal agalOst hiS sentence; and his position is better than that of a 
civilian t!J this ext~nt. that whether he exercises such a right or not, the 
sentenc~ IS automatically brought undcr review, nrst by the confJrming officer. 
and at mtervals thcreafter by other Service authorities. 

. 160. The granting of a. righ,t of appeal to a Military Court would, we 
thmk, make only one matcnal difference in the prcscnt position, namely, that 
the accused could be represented before such a court, and oral representa­
tions made on his behalf. 

161. Such a cou:, cou,ld either be composed of officers sen'ing in the same 
Command as that m which the offence was committed, or the court-martial 
was ~eld, o~ it could be a ,permanent .court sitting centrally, and composed 
of fairly semor officers, We would reject the first alternath'e To adopt it 
\\ould, in eff~, mean summoni~g a second court-martial finally to determine 
the sentence. and we do not thmk that such a cou~ .... ould be .....ananted_ 
The appeal against sentence must lie. if at all. 10 some permanent court. 

162. Adequate safeguards would, however. have to be provided again!>t 
frivolous appeals: and to make sure that appeals would be made only in 
those cases where reasonable grounds for qu~tioning the sentence existed. 
Othemise there would be danger of the court being overwhelmed with appeals. 
The obvious safeguard would be to make it incumbent upon the .....ould-be 
appellant to obtain leave to appeal; and some authority .....ould therefore 
have to be ifl\'ested with the duty of examining applications for leave to 
appeal. and granting or withholding leave. 

If. ho.....ever. a court-martial inflicts an unreasonable sentence. the number 
of cases \,here the matter would not be corrected by the confirming officer. or. 
follo\\ing a petition. by a reviewing authority. would in our opinion be a 
very small percentage of the total number of cases. And it would be for this 
very small percentage of cases that the new Military Court would be set up. 
and some authority invested with the duty of examining c\'ery application 
for leave to appeal to the court, All this would be for the sake of the oral 
argument of the appeal, either by the accused or his representative, which 
is the one material difference which such a system would make. 

163, In our view, oral argument. though of prime importance to the 
presentation of an appeal against finding, is not of such impol1ance to an 
appeal against sentence. All that can te urged in mitigation of sentence can, 
we think. be equally well urged by way of written submissions (as in a 
petition) as by oral address. In any event there is not such a distinct 
advantage in the latter as would warrant setting up a special Military Court, 
with the necessary safeguards against frivolous appeals, It has. moreover, to 
be remembered that such a court. sitting in some central place. is less likely 
to be conversant with conditions in the locality where the offence was com­
mitted, than the members of the court-martial which inflicted the sentence, 
and the confioning officer who considered it. Yet such local conditions 
might be a very relevant factor in the determination of a proper sentence. 

164, These considerations lead us to the following conclusions. which 
may also be treated as our recommendations:­

(a)	 That iuri¥!iction over sentence should remain entirely with the SeO'j~ 
authont!S.. 

(b)	 :Ibat accordin~IY no right of apwl against sentence to a tribunal 
composed 0 CIVIlians should be instituted. 

(c) Thlir'i1ieTe are not sufficient grounds for the grant of a new right of V 
appeal to a military tribunal. 

(d)	 "[,bat Ow power of the ScrvicLauthorities to mitigate, rem.i.l-o£... v" 
commute the sentences of courts-martial should tie reserved. 

(e)	 Thin 'vhlle confirmation, as a condition of the validity of a sentence. 
should be abolished, tl officer who would otherwise e - V 

t 
I fi.;ming officer should conSI er an. review t e sentence as ~ 

posslbTe alter it has been passed, and that he should. if he thinh 
tit, exercise in relation thereto his existing powers to mitigate. 
remit or commute, 

(f)	 That the Department of the Adjutant-General in the War Office. and 
of the Air ~Iember for Personnel in the Air Ministry. which at 
prcscnt review sentences by court·martial periodically during the 
currency of the sentence, should continue to do so. 

(g)	 That the right of the convicted person to petition against his sentence 
to any reviewing authority. including the King. should be 
presen·ed. 
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CHAPTER V 

PUNISH?lIENTS 

By COURTS-MARTIALI 65.	 A . 
The punishments which can at present be awarded by courts-martial 

are as follows (see Section 44 of the Army and Air Force Acts): ­
(i) Officers. 

(II) Death. 
(b) Penal servitude for a term not less than three years. 
(c)	 Imprisonment, with or without hard labour, tor a term ntot 

exceeding two years. 
(d) Cashiering. . . 
(e) Dismissal from His Majesty's servIce: 
(/)	 Forfeiture of seniority of rank. or. m the case of an Army 

officer whose promotion depends upon length. of service. 
forfeiture of service for the purposes of promotion. 

(t) Severe reprimand, or reprimand.
 
(Il) Stoppages.
 

(ii) Soldiers and Airmen (including Wammt Officers)·. 
(a) Death. 
(b) Penal servitude for a term not less than three years. 
(e)	 Imprisonment, with or without hard labour, for a term not 

exceeding two yeal'S. 
(d) Detention for a term not exceeding two yeal'S. 
(e) Discharge with ignominy from His Majesty's service. 
(/)	 In the case of a non-commissioned nfficer. reduction to the 

ranks or to a lower grade, or forfeiture of seniority of rank. 
(g)	 In the case of a non-commissioned officer, severe reprimand or 

reprimand. 
(h)	 Forfeitures. fines and stoppages. 

On active service the following additional punishments 
may also be awarded:­

Field Punishment. 
Forfeiture of all ordinary pay for a period not 

exceeding three months. 

B. By AUTHORITIES HAVING POWER TO AWARD PUNISHMENTS UNDER
 
SECTION 47 OF THE ARMY AND AIR FORCE ACTS
 

In the	 case of Army officers below the rank of lieutenant-colonel and of 
R.A.F. officers below the rank of squadron leader and of warrant officers: ­

(a)	 Forfeilure of seniority of rank, or, in the case of an Armv olTlcer 
whose promotion depends upon length of service. forfeiture of 
service for the purposes of promotion (subject to the right of the 
accused to elect trial by court-martial). 

• Note 1-.\ J)btrict Court-Martial may not try an officer. nor awanl the pUIll'lhm'.'lIt 
of dl'ath or penal-servitude. 

Note z-.\ warrant offi~r may be dealt with a~ if he Wl're a nou-comm'ss one<:! officer 
but II. Dh1:rict Court-MArt al may not sentence h m to any of the puni.,hm"nts referred to 
In Items Ie). (d) and (t) under tbu head. It m.l.y. bo"·ever, sentence II. warrant officer to 
di~missal from tbe sen' ice. 

(b) Severe reprimand or reprimand. 
(c)	 Deductions authorised by Sections 137 and 138 of these Acts to be 

made from ordinary pay (subject to the right of the accused to 
elect trial by court.martial). 

C. By	 COMMANDING OFFICERS AND BY DETACHMENT COMMANDERS· 

(i) In the	 case of non-commissioned officers: ­

S"mmary PUllishment 
(a) Deductions authorised by Section 138 of these Acts to be made fr~m 

ordinary pay (subject to ~he right of the accused to elect tnal 
hy court-martial). 

Millar Punishments 
(b) Severe reprimand, or reprimand. 
(e) Admonition, 

(ii) In the case of private soldiers, aircraftmen and R.A.F: apprentices 
and boy entrants (subject to the right of tbe accused to elect tnal by court­
martial):_ 

S,unmary Punishments 
(d) Detention. not exceeding 28 days. 
(e) A fine (for drunkenness only) not exceeding £2. 
(/) Deductions authorised by section	 138 of these Acts to be made from 

ordinary pay. 
(g) Field Punishment (on active service only) not exceeding 28 days. 
(Il)	 Forfeiture of all ordinary pay (on active service only) for a pcriod' 

not exceeding 28 days. 
(J)	 Forfeiture of all ordinary pay for a pcriod not exceeding 14 days 

(applicable 10 R.A.F. apprentices and boy entrants only). 

(iii) In the case of private soldiers. aircraftmen and R.A.F. appr~ntices 

and boy entrants. the accused having no right to elect trial by court-martlal:_ 

Minor PUllishmenls 
(k)	 Confinement to barracks (or camp) for any period not exceeding 14 

days. 
(l) Extra	 guard.s or piquets for ~linor offenc~s or irregularities when .on, I 

or paradmg for, these duties (not applicable to RA.F. apprentLtc:i 
and boy cntrants). 

(m)	 Extra duties for any period not exceeding 14 days (applicable to \ 
RA.F. apprentices and boy entrants only). 

(II) Admonition. 

D. By SUBORDINATE CO:'lMANDERS 

A commanding officer or detachment commander having the full powers 
of a commanding officer may delegate po\\er to subordinate commanders to 
dispose of any offence which he himself may dispose of, provided that the 
punishments which may be awarded by company. etc., commanders in the 

• Note---A commandinll: officer or detachment commander if of or below the rank of
 
captam (or flight lieutenant) may not normally award detl'ntinn e"oeeding seV'1I tlavs.
 
ucept fnr offences of ab50:'nce w thout leave 1D l'xcess of S"ven da)·s. for wh,ch he may
 
award dl'tenthn up to 28 da~ but nnt e"cel'di 18" th<:> number of days of abscncl'.
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Army and by an officer of or below the rank of flight lieutenant in the Royal 
Air Force do 1I0t {'xcccd the following:­

(a)	 To a non-commissioned officer below the rank of serjeant-reprimand 
or admonition. 

(b)	 To a prh'ate soldier or aircraftman_seven days' confinement to 
barr:u"ks (or camp). extra guards and piquets, fines for drunken­
nt'S:;, and admonition. 

...----ff A commanding officer may further limit the powers of punishment 

. J. dch:gatccl to !:>ubordinate commanders. 

.166. We have considered these punishments from the following stand­
pomts:­

(a) The suitability of the punishments themselves; 
(b)	 Comparison between punishments awarded to officers. warrant 

officers and other ranks; 
(e) Powers of commanding officers. 

167. Subject to any changes which may become nocessary consequent 
!1pon th.e Crim~al Justice Bill becoming ~aw we .do ~ot think that any change 
b reqUired With regard to penal servitude, Impnsonment and detention. 
Ample powers exist under se<::tion 57 of the Army and Air Force Acts to 
mitigate. remit or commute sentences which appear to higher commanders to 
be unduly harsh, and under section 57A of the same Acts to suspend sentences 
when it appears to the superior military authority that it i,; in the interests of 
the Sen'ice and of the person sentenced to do so. This latter po\\er was, we 
understand, widely u,;ed during the late war with excellent results. More­
over, provision has now been made in the Army and Air Force (Annual) 
A:t, 19-17, for Military Correcti\'e Establishments. the purpo:>e of \\hich 
\\'111 be to make better soldiers and airmen. and better citizens. of those 
undergoing punishment. This development will, we think, meet the vie\\s 01 
some of those who gave evidence before us to the effect that something in 
the nature of a probation system was required in the Services. 

16$. The summary and minor punishments for other ranks. set out above, 
so far a~ th~y go, have stood the. test of tiI!'e and we do not think that any 
recent Service changes or war·tlme expenence warrant alteration in their 
character. or in the method of awarding them. Their administration is, in 
practice, bound up with day-to~day service life. When discipline and leader­
ship in the unit is good the results are good and, conversely, bad results, if 
they occur, arc due to failures in leadership and not, we think, to defects in 
the system. 

16.9 .. it is, however, ~ery noticeable wh~~ comparing the military with 
the CIVil co?e that there IS no general prOVIsion for fines as a punishment. 
U~lder Sp.<;tlons 137 and 138 of the Army and Air Force Acts, pay is for­
fCited for each day of absence, and stoppages of pay can be inflicted to make 
good damage or loss, but fines are not authori3ed in the sense in which 
they are unde~to~ under th~ civil code for any military offence save 
drunkellnesc;, wh1(:·h IS comparatively rare in the Services to-day. 

J7.0. The military code of punishment in its present form dates from 1881, 
a penod when cash was f:3-r less 1?lentiful among the population at large and 
when the o!'ences for which soldle:s or officers needed to be punished were 
no doubt !,lmJ?ler and fewer. It IS nol therefore. perhaps. surprising Ihat 
fines werr- IC\'led only for drunkenness. an offence which the lack of cash 
would obviously minimise. 

171. In this resped, we think, a new situation has arisen. Service pay 
is higher and with compulsory service in peace-time there will always be 
serving in the ranks persons from all classes of the community. We deal 
later with the problem of officers. Offences by other ranks may well be 
better dealt with in some cases by a fine than by restrictions all their personal 
liberty. Such restrictions are wasteful in that they occupy the time of others 
who have to supervise the punishment, e.g., orderly serjeants or non-eom­
missioned officers in charge of defaulters or the staff of Military Prisons and 
Detention Barracks. It is possible that offences connected with equipment 
and brE'aches of signal or transport discipline are better dealt with by fines. 
and that the improving education of the soldier may cause him to respond 
better, in many instances, 10 such a punishment. 

172. We recommend, therefore, that" reduction to a penal rate of pay , 
under that name should be introduced as a punishment for appropriate cases. 
We do DOt considpr ourselves called on to advise on its details, but we think 
that in framing such a system the following principles should be observed:­

(a)	 The scheme should be framed in such a way as not to hit those 
" behind the soldier ", that is to say. it must not be allowed to 
prejudice allotments of payor dependants' allowances so long as 
the man is not an absentee or deserter. 

(b)	 It must leave the man with a reasonable minimum sum to be dra .....n 
at the pay table. In this respect it should be related to the existing 
scale of deductions for recovery of sums overpaid. 

(c) There should be a right to elect trial by court-martial. 

We consider that the power to award reduction to a penal rate of pay 
should rest \\ith the same officers who are now empowered to award detention, 
namely, those with powers of a commanding officer or detachment com· 
mander. and with a court-martial. 

173. We have given considerable thought to the problem of officers' 
punishments which is more complex than that of punishment for other ranks. 

174. The present punishments are cashiering (whether or not accompani~d 
by penal servitude or imprisonment), dismissal, forfeiture of seniority, severe 
reprimand and reprimand, and also deductions from pay to make good 
losses and damage. There is a big gap between the severe and the more 
trivial punishments, which we cannot believe arose accidentally. It is pro­
bably due, we imagine, to the view that an officer who committed a scrioll!> 
offence thereby lost the conlidence of the troops and was therefore not worth 
continuing in His Majesty's service. The wording of section 44 of the Army 
and Air Force Acts supports this view. 

I75. We wish to make it dear beyond doubt that nothing in moo<:rn 
Service developments leads us to think that a lower standard of conduct should 
be now accepted for officers than was accepted in the past. A moment's 
consideration of the officer's place as a leader in battle will dispose of any 
such idea. For this reason, if for no other, we have rejected a suggestion, 
made in evidence given before us, that punishments for officers and other ranks 
should be similar. 

176. A number of offences howe, however, made their appearance in the 
Army and Royal Air Force which are not serious enough to warrant dis· 
missal or cashiering, and yet are too serious to be adequately punished by 
less punishment such as a reprimand. Some of the offences connected with 
"ehicles, with security or with accounts and stores come within tbis category. 
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1.77. We are not in favour of restrictions on an officer's liberty. such as 
confinement to quarters, nor of introducing stoppage of leave into the dis-­
ciplinary code as a punishment for officers. lndeed, leave is a privilege and 
not a right, and the granting of leave should be regulated within the neces­
sities of the Service by the need to maintain efficiency. Confinement to 
quarters and similar punishments are not. in general. consistent with the 
exercise of leadership. For this good reason they are not at present awarded 
to warrant or non--commissioned officers, and we are not in favour of their 
being awarded to officers. 

178. Forfeiture of seniority is provided for by sections 44 and 47 of 
the Anny and Air Force Acts and is, we think. a punishment well 
adapted for regular officers under peace-time conditions, as indeed it is 
for regular warrant ancl non--commissioned officers. Its financial effect on 
the individual is easy to gauge, in that the delay in time promotion, where 
this applies. and the loss in qualifying service for retired payor gratuity can 
be accurately estimated before a sentence is passed. 

179. If, in addition to forfeiture of seniority, there were introduced for 
officers a system of " reduction to a penal rate of pay" such as we have 
proposed for other ranks, the result would be a more flexible system of 
punishment. 

ISo. We have also considered whether reduction in rank should be intro­
duced as a punishment. It is not now provided for in the Army or Air Force 
~ct and if introduced would in all probability be rarely made use of, par­
ticularly for regular officers; but after discussion \\ith authoritative witnesses 
we have come to the conclusion that it would be desirable to introduce it 
as a punishment awardable by court-martial. and we believe that its existence 
would prove a wholesome deterrent. particularly for non-regular officers. 

181. The problem of punishment for. non-regular officers. as weD as for the 
...hort service officer in the Royal Air Force. is much more difficult that in 
the case of the regular officer, and the problem for officers as a whole much 
more difficult in war than in peace. 

182. The ~on-regular officer .has general.ly no expectation of retired pay, 
nor as a rule In the Anny. of time promotIon above the rank of lieutenant; 
;md forfeiture of seniority, therefore, has no substantial effect on him. In 
war-time, a system of acting and temporary ranks is put into force and for 
this reason also forfeiture of rank or seniority might prove to be no real 
punishment, except in so far as it would involve loss of prestige. 

!83. Probably, therefore. of the new .pu~ishments which it is possible to 
deVise to fill ~he present gap between dismIssal and severe reprimand, only 
that of reduction to a penal rate of pay is likely to have a wide application, 
Loss of rank is, however, in our opinion useful as a deterrent. for which 
reason we recommend its introduction. 

184. We have considtred whether the summary powers of commanders 
and commanding officers require alteration. 

18S. If our recommendations are accepted in regard to reduction to a 
penal rate of pay for officers or warrant officers. power should be given 
for ,a summ~ award of this punishment under section 47 of the Acts. 
subject to the nght of the accused to elect trial by court·martial. 

186. Apart from this we do not recommend any changes in commanders' 
powers. 

187, As to the powers of commanding officers. we ha"e heard evidence 
for and against their extension. but have come to the conclusion that while 
the existing powers are necessary and should not be reduced, there is no 
good case for their extension generally. 

188. I\~ possible that a Case miebJ be made out fpr ibe 1.x!cns iN1 ..o1 
swnmary powers in cases of desertion ot-~~tb.out leav xceedi~ 
~'Z!i7hiCb tFrof1i:n a\\aia Q.L!l0 more than, say. 56 days' detention but. 
on ceo we 0 not lavour a change. , i1fe It may be true tnat In peact'· 
ftme- commanding officers are usuany suffici ntl ex rienced to u.rs.l 
sentences aboye.lbe megntl.imi of 2a..d.a 'detention,
right of. ili.c. mused to c1ed trial by court-martia • e same cannot be s;1id of 
commanding officers in \lar-tlme, some 01 \\hom will have received quick 
promotion because of their qualities in battle, while others, such as those in 
command of teehnical or administrative units may well be men of little 
experience in command of troops...It would not, in oUa--0pi~~on b~ P.tiU;,t~abl&... 
to distin~Uish between one £2!llilli!llai~ olhEcI'"":'ln ano ~ in rsgard-to 
powers 0 punishment.­

189. If. however, reduction to a penal rate of pay is introduced, com· 
manding officers should, we consider, be authorised to award n..'<1uctions [or 
a period of 14 days, subject to the right of the accused to elect trial by court· 
martial. 

190. We do not recommend any change in the powers of subordinate 
commanders in regard to minor punishments. and we are satisfied that there 
is no general demand for such a change either in the Army or the Royal Air 
Force, 

CHAPTER VI 

COURTS-MARTIAL FOR THE FUTURE 

TilE CO:'tIMITTEE'S OBSERVATIOSS AND RECmIME"lJ....TIO:-:S 

191. The Army Act, and the Rules o( Procedure made thereunder, ("011­

templatc. quite understandably, that trials b court-martial will normall be 
conducted by offic~rs having no lega qua llcations an WI I e, I a~, 
expenen~~ of tWL!U"D£riCrllllgs fol'C1in ordinary ttblllna[ court. It IS Olliy
1n The case o[ a General Court-=!ltirITal that the la\\~irt's that a judge 
advocate must be appointed to advise and assist the court, and he Il('rd 
nol be lCr,alh! qualiflC~.: Rule of Procedure 101 merely lays down-tlmt lit' 

• must	 t)e" 'a fit person to act as judge advocate". Hence presumably th\' 
safeguards (a) of confirmation before the findings and sentences can become 
valid. and (b) of subsequent reviews by staffs and legal advisers of hight'! 
formations, and finally in the Office of the Judge Advocate Gtneral. These 
revie\\o'S, during which some flaw in the proceedings may be detected, arc 
automatic in the sense that no action on the part of the convicted p<:rson is 
required to !"E!t them in motion. A convicted person may. however, submit 
any number of petitions, and each petition entails a further review or series 
of revie\ls. The Oliver Conunittee in its Report stated that this system 
provides .. a series of safeguards at least equal to those which apply in tht' 
case of civilians con\'icted of crime in the civil courts ". 
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192. The expenditure of time and labour \\hich the system involves is, 
ho.... evcr. prodigious especially in time of war As one witness put it, 
.. The number of revie.... s a set of proceedings may roceive is astounding. Jf 
.. a court i, convened at Brigade level the proceedings may weU receive 3. 

.. review at Brigade Headquarters, another at Divisional Headquarters. 
" another at Corps Headquarters, another at Army Headquarters, and yet 
•. another at General Headquarters before reaching the War Office. In 
.. addition they may reeeh'c legal re\"ie\\s from members of the Judge 
"Advocate General's staff at four different le\'els culminating uith thc 
" review in Loodon. It should be noted too that in the higher formations 
.. each review may entail the reading of the proceedings and the making of a 
" minute by perhaps three different staff officers cath feeling it incumbent 
" upon him to write something for the benefit .of hi~ immediate superior". 

193. Some idea of the demands upon time and labour of this system 
during the last war can be formed when it is stated that the number of courts­
martial held in the Army and the Royal Air Force in that period reached a 
total of 203,595, over 53,000 being held during the year ending 1st September, 
1945· 

194. AnoUler unsatisfactory feature of thc present system is that the 
standard of knO\dcdge and experience of the District Court-Martial, as 
normally constituted, that is withoul the assistance of a judge advocate, is not 
now equal to all the tasks that are imposed upon it. Today there is a 
tendency, which is certain to increase, for the prosecution and the defence to 
be: condurted by legally qualified persons, resulting in disputes on law and 
procedure upon .... hich it is unfair to ask a lay court to adjudicate. 

195....The position of the judge advocate at a trial by court-martial is also 
anomalous and unsami3c1ory. Al piCscnt lhe mefiibers of a coun-maruaJ 
are Judges both 01 law and of fad, and on maHers 01 law and proce<Iure t~ 

e 15 met~tr:m--m~. On fhe other hand"lie has, like a u ge 
t an AS5lze oun, the lmpoftanrduty of summing up. He has, therefore. 

considerable responsibility but no power, and can make no decision. His 
n:ry title i3 abo a handicap, but we have dealt with this already. 

196. In our vicw all these defects can be removed, and the value of the 
cc.urt-martial system, as an instrument of justice, at the same time enhanced. 

he wa 0 i,; is to reconstitute General Courts-Martial and District 
('?uT!s-Martlal in the m elow and fa provide a right of oral 
appeal agamst CiYnvlchon anlre<rtTy'" rlfclfmmcnoeo. These changes wilt go far 
t~ds_rc!ievi.llg the .oulina.r.y officer of responsibility for deciding disputed 
questions of law, for which he seldom has the necessary knowledge and 
experience, and at the same lime render the existing procedure of confinna­
tion and automatic review of conviction with all its demands upon time and 
labour unnecessary. 

197. We accordingly make the following recommendations:­

Gc"eral Courts-.11artial. 

= 
~ future these should be composed of a Tudge Martial. or Deeuty Iudge 

artlal, and five officers, having the eligi6ility and qualificalions at present 
for membership of a General Court-Martial except that of having 

held a ~ommiss~on for a minimum period of three years. We were informed 
lhat .th.1S essenha.1 qua~ification had been found in time of war to be unduly 
restnchve, especl3.11y III the case of officers. holding emergency commissiol&. 
who, by reason of experience in civil life, would have been eminently suitable 

for appointment as members..We understand this was one of t~e reasons 
why Field General Courts-)lartlal were so frequently r';S?rted to III the.la"t 
,\ar. We think, however, thal no officer should be ehglble unles:; he IS at 
least of the rank of lieutenant in the Army or of flying officer in the Royal Air 
Force. in order to cnsure that he has a reasonable amount of Sen·ice 
expt!rience. 

11}8. )1artial or rtia \II ident 
ts as a ud e an In other wonb he 

would be the sole JU ge 0 qu Ions 0 aw arising during the trial which he 
would decide, when necessary or desirable, in the absenc~ of the other 
members of the court. He would sum up the case and his direction on the 
law would be binding upon the court. _The officers would be the sole judges 
of \\ hether the accused was guilty of the orIence Char:gea o.r PO in other 
wordi. they would ftlscharge, to this extent, Ule same function as a jury in a 
civil criminal court. "'hen the officers retire to consider their fU\ding they 
should retire alone, i.e...Jbe president should not retirc. wit.h th?l?' . When 
they retire a second lime, however, after li~anng ~ny plea III .mltlg.alLon, to 
decide upon sentence, we think that the presIdent might well reILre ~\'Ith the.m. 
His experience would be of value to the other members o11he court 10 sceunng 

~ 
esirabTe aesree of uniformity of sentence, and this being so, we think he 
'liTtObC entitlcolQ vole upon the que,;tion, and, if the votes are equally -J 

Ividt.:d, to havt,; a casting vote. 
H)9. The finding should be announced in open co~rt forthwi~h upon its 

detenninati()n and should be so announced by the seator officer m reply to 
a question by the president as to whether lhe military members of the court 
were agreed upon their finding, and if so, whether they found the accused 
guilty or not guilty of the off~nce char~ed. Th~ sc!1tence should be pro­
nounced in open court forthWith upon Its detennmation and should be so 
announced by the president as being the sentence of the court. It should 
not require confinnation for its validity, although, as we have already 
recommended, the power of the Service authorities to mitigate, remit or 
commute the sentence should be preserved. In these circumstances it would 
be desirable to provide that the sentence should not be ~ut into. execu~on 
until the convening officer had approved it, so as to proVide an Im".l:<hate 
opportunity for someone in authority to docide w~ether the power to mltlga~e. 
remit or commute the sentence should be exerCised. Such an opportumty 
is particularly desirable in cases where a person is sentenced to be cashiered 
or dismissed or discharged with ignominy. 

200. The accused should have the right to appeal against the finding of
 
the court, as distinel from its sentence, on the lines already indicated.
 

201. There should be no change in the jurisdiction and power~ of a
 
General Court-Martial. In saying this, however, we arc exprCSSlllg no
 
opinion as to whether or not the power of the court to inflict the punishment
 
of death should be retained, which we regard as outside the scope of our
 
enquiry. 

202. When sitting as president of a General Court-Martial, the Judge
 
)Iartial or the Deputy Judge ~'1artial, as the case may be. should wear the
 
same robes as a King's Counsel.
 

Dis/n·ct Courts·Jtariial. 
203. The majority of cases which are tried by District C~urt-~Iartial
 

relate to comparatively trivial offences meriting not more than SIX months'
 
imprisonment, e.g., purely military offences and petty theft5, and many.of
 
these are cases in which the accused has elected to be tried by court-martial
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rather than accept his commanding officer's award. Some serious offences 
of desertion atC also brought before this court, but are Ilot difficult to try. 
though they deserve more severe punishment than six months' imprisonment. 

Cases coming before a District Court-Martial which raise difficult questions 
of law, or where the offence is serious enough to merit a sentence up to the 
limit of it::; po\\crs. i.e .• 1\\0 years' imprisonment. are a minority of the 101011. 

2<4. The considerations which have led us to re<:ommcnd thai a General 
Court-Martial should always have a trained lawyer as a president do not 
apply \\ ith the same force in the case of a District Court-Martial. Any case 
which might otherwise be tried by the latter court, but which is seen to 
raise difficult questions of law or complicated technical matters, can always 
be tried instead by a General Court-:MartiaL ,It is Qpt W11~·-Jlec.CSSiUY to 

ve a aiw:d,. Ja.\\:yer to preside over the hundreds of Simple straIgbt­
Of\\ard cases that are dealt with by District Courts-:\Iartial every year.

1M""""""', in practice such a rule would probably be un\\orkable owing to 
the difficulty in securing such presidents in sufficient numbers. What is 
required for such C<bi'S is a sy"Stem which wiu give a reasonably competent 
court, capable of being convened with the least difficulty under all con­
ditions, with safeguards in favour of the accused such as a limitation on the 
power of the court in the matter of punishment, and a right of appeal against 
com·ktion. IE rnonu.eriou~, however, where the court should have 
power to inRict the maximum punishment open to a District Court-Martial 

A
i.e., two y~a.rs' imprisonment). these safeguards should be supplemented by 
.ru1e.J.cq~th'!.! the rCSldefl1..-Of-th* (;NJ[t should .be.........:L.pewm wi1h 

suitable l:Bal quaIif1cations.

205. With regard- to the trial of comparatively simple cases, the first 
question is \\ho should be the president of the court. We would recall that 
during the la~t war there grew up a practice of sele<.:ting a number of officers 
for continuous duty as presidents of Field General or District Courts-Martial. 
They \\ere known as " Pennanent Presidents". These officers, though not 
necessarily lega.l1y qualified, acquired through practice a sound working 
knowlc<!Ae of military law and procedure. We are infonned that cases which 
come before courts·martial presided over by them were generally well tried, 
and that the scheme has operated successfully both in the Army and in the 
Royal Air Force. 

206.. In. the fUI~lre, as in the past, owing to the narrowing pyramid of 
p~omo!lon m. the I~'gher ranks, many officers in the Anny and in the Royal 
Air Force \'rlll retire at a time when they are still fit and active and arc 
possessed or valuable Service experience. In such cases, all this goes to waste 
so far as the Services an.' concerned. It would be possible from among these 
officers to select a number for the position of pcnnanent president to be held 
fo.r a pe~iod or three .to five rears (say) from the date when they would other­
Wl~e rrllre. For thiS appointment they could be given a short course in 
mi.litary la~v and procedure. We recommend, therefore, that for the cases now 
heIn.1:: ~onsldercd (su?ject to the next paragraph) the officer to preside over 
a Dlstrwt Court·Marhal should be such a permanent president. 

207· An ac.lequate l1I~mber of such permanent presidents should be borne 
on the peace-hme establishments of the Army and the Royal Air Force. But 
as there are bound to be occasions when such a presiden-t is not available it 
shoulJ not he mad~ a rule of law th~t only an officer holdin~ the appointment 
of pcrmant'nt prt-'Sident should preside over a District Court-;\Iartial. Those 
officers ~t pr~{,llt. eligible to preside should continue to be so, but should not 
be apPointed president of a District Court-~Iartial unless the convening officer 
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certifies that a permanent president is not available, or that the case is of 
such a nature that a president with up.lo-date technical qualifications i.'> 
required. 

z08. We lIJ.rther recommend that the jurisdiction of a Di.:;trict Court­

Martial which is not presided over by an sec para·
Assistant Judge Martl~al
graph 213 below) should be limited to those military or air forc 1w:.. 
which the maximum pums men prescn6ed by the Army and Air Acts 

.trimprisonftl.e_f!t-: Imd to soldiefS"""3.nd airmen. 1::~1sm:...ttlC rank of WjU:r~l gffiW 
~er sec"tion 41 01 the saId Ads s"'JiOii1'd'l)(i triable by sue a court. 

209. A District Court-Martial presided over as aforesaid should bave
 
power to inflict an'y-puni",hmenL.authorised by the said-.4cts,. u to but not
 
exte&hng six months' imprisonment for anyone offence. with- an. ovem-aiili
 
maximum OftweTve montlls for two or more offences. In the case of a single
 
lhaTge of desertion, however, the aforesaid maximum of six months . 

\evemon s. 

210. Two other officer.; (at least) should sit with the president of the court.
 
as is the case at present. The existing requirement that an officer must have
 
held a commission for two year.; in order to be eligible to serve on a District
 
Court-Martial might, however, be di.spensed witb in war-time, or when the
 
court is presided over by a pennanent president or by an Assistant Judge
 
:\Iartial (as to which see below).	 ~ 

211. A District Court-;\Iartial, constituted and functioning as abo\!c, \\ill,
 
in our opinion, pro\'ide a satisfactory means of trial of the leg;; serious cases.
 
both in the Anny and in the Royal Air Force. We accordingly recommend it
 
for this purpose. c. - ­

:H2. Coming now to the comparatively few more serious i'nd~lt
 
(;3;-C§ that come before \- Dis!rjd COllrt-\IOliJj'jjJ, »'e rcrommcnd that the
 
~ident should be a £t!rson Ic.:;a]ly qualified and having practical e~riencc
 

in(:i1linnal proceedings. Ve are in(onned that In sucn cases it is now the
 
practice, underm~ present system, to appoint a judge advocate to advise and
 
assist the court; but if the recommendations we have made elsewhere in this
 
Report are accepted, judge advocates will cease to exist.
 

2[3. The president of the court convened to try the more serious cases
 
should, in our opinion, be an Assistant Judge Martial appointed ad hoc by
 
the coovening officcr to whom 'the necessary powers for t11Is purpose should
 
bl!"'gtVl!n, to be exercised in his discretion. Such a president should sit with
 
at least two other officer.; and we refer in this connection to what we have
 
said in paragraph 210 above. There would be no summing-up and the
 
president would have an equal voice with the other members of the court
 
as regards finding and sentence. The convening officer should have power
 
to appoint as president of a District Court-Martial any serving officer who
 
may be on the panel referred to in paragraph 217 (b) below.
 

214. The jurisdiction and powers of a District Court-Martial which is 
presided over by an Assistant Judge Martial should remain as they arc at 
present. We have carefully considered a suggestion that officers should be 
tried by District Court-Martial, but, in our opinion, the interests of disciplinc 
would not be served by such a change and we do not recommend it. 

215. In all trials by District Court.Martial. whoever may be the president 
of the court: ­

(0)	 Finding and sentence should be pronounced in open court forthwith 
upon their determination. 

45 
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A
i.e., two y~a.rs' imprisonment). these safeguards should be supplemented by 
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certifies that a permanent president is not available, or that the case is of 
such a nature that a president with up.lo-date technical qualifications i.'> 
required. 
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Martial which is not presided over by an sec para·
Assistant Judge Martl~al
graph 213 below) should be limited to those military or air forc 1w:.. 
which the maximum pums men prescn6ed by the Army and Air Acts 

.trimprisonftl.e_f!t-: Imd to soldiefS"""3.nd airmen. 1::~1sm:...ttlC rank of WjU:r~l gffiW 
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(b) -rhe Court should be Judge of both law and fact but there should 

j
be a nght of appeal (with leave) aq:ainst convicti0'.l' ~ recom­
mended in Chapter IV. If such a nght of appeal IS gIven, the• systt:rn of "confirmation" and legal review of the proceedings 
should be abolishea. 

(c)	 he sentence should be reviewed \\ith the minimum delay by an 
authority having power to mitigate, remit or commute l.be 
the sentence with a view to deciding whether or not to exercISe 
such po\' er: and the sentence should not be put into effect in the 
meantime. 

210, Jt has been suggested 10 us that the number of trials by District 
Court-~Iartial might be greatly reduced by:_ 

(a) increasing the powcn; of commanding officers; or 
, (b) introducing a system of" Military Magistrates". sitting alone. ...If We do not recommend an increase in the powers of commanding officers t a...r ~ for the reasoru> given in paragraph I88. The second alternative needs some 

4)' explanation and we deal with it at the end of the present chapter. 

Generally. 
217. Certain considerations of a general kind affeding the foregoing pro­

posals must be mentioned. They are as follo .....s:_ 
(a)	 In order to remove any doubt, we would say that our recommenda· 

lions in paragraphs 125 and 126 of this Report that findings of 
guilt or innocence should be unanimous, but that sentences should 

~ 4 continue to be decided by a majority, apply to the courts rec:on· 
stituted as above. 

(b)	 Occasion \\ilI in all probability arise, both at home and abroad, 
when no Judge Martial, Deputy Judge Martial or Assistant Judge 
Martial is available to preside at a General or District Court· 
Martial as the case may be. We therefore recommend that a 
panel should be formed by the=tfite[ Judge l.farfial, with the 
appro\'al ot the LOrd Chancellor, of practising counsel in the 
United Kingdom willing to act as presidents of such courts·martial 
at homa-rrr-aoroad. When the occasion arises the selection of a 
member of £fie panel to preside at a General or District Court­
?\Iartial should be made by the Chief Judge Martial or his Deputy, 
and the person selected should be appointed ad hoc a Deputy 
Judge Martial (in the case of a General Court·Martial) or an 
Assistant Judge Martial (in the case of a District Court·Martial) 
and a suitable fee should be paid. 

~l In the colonies, local judges and counsel might be willing to 
C , l serve on such a panel. 

(c) Therc will also be occasions in .	 times of 
, ',111 rcmo e sta IOns or on board ship; when the necessity 

Will anse to holtLiL...Gfneral Court.Martia1 or a. District Court. 
Mart~al p,reslde~ over?y an Assistant Judge"Martial without delay. 
but It .\\'111 Re 1m s"'illlc-t~ SfCUIl:...the.~ of Judge- Martial 
o(""Assistant Judge r.iriliL Provision must. therefore. be made 
for sucn cases. T.his brings us to a consideratioo of the_Field 
G..£!l~~ Court;Martlar. by- _whiCh,. under the existing system, an 
emerge cy \\l11Ch makes If ImpossIble to convene the normal type
of court is met. 

The Field Gelleral Court4~fartial. 

218. We have already described this court in J?aragra.Q!1 37 of our Report. 
During t e war, owing ..£.,ar I}' fo lbe difficulties frequently encountered in 
sC$tit1liCoTftcers \riilLthe. necessary qualifications (i:e., three y~ars' com­
mtsSlDned service In the case of a General Court·Martlal and two 111 the case 
of a District Court·Martial) to enable them to sit, many cases which would 
otherwise ha\'e been tried by General or District Court·Martial were tried 
instead by Field General Court·Marlial, 

219. We do not believe that such a state of affairs was contemplated by 
the Legislature, in authorising trial by Field General Court-~Iartial when 
ill the opinion of the com'ening officer" it is not practicable that the offence 
should be tried by an ordinary General Court-Martial ". (Su se<:tion 49 
of the Army Act.) Bearing in mind that a Field General Court-Martial may 
r:onsist of three officers only (or exceptionally two), that any officer with at 
least one year's commissioned. sen'ice can sit on the court, and that the court, 
when composed of three officers, can inflict sentences of penal servitude and 
death, it is obvious that stringent pfC(;autions are necessary to ensure that 
this court is convened only in a real emergency, and. when it is gen,!inely 
impracticable to convene a normal type of court·martial. T;bese CODSldrp­
tions were, we think, larl:el)' 0terlooked during the receot war. 

220. The need to retain a distinctive type of court-mamal. such as the 
Field General Court·Martial, for an emergency is inescapable, Assume, 
for example, the case of a beleaguered garrison, such as the garrison \\ hich held 
Tobruk in the last war. A soldier in the garrison assaults an officer. It 
is obviously necessary in the interests of justice and discipline th~t the 
soldier should be tried \\ithout delay, and if fouod guilty should be punIShed. 
A similar problem may arise upon a troopship at sea, many hundreds of miles 
from land. It dearly is not possible to convene a General or District Court· 
Martial, complete \\ith a Judge Martial or Assistant Judge Martial as 
president. Some kind of emergency court~martial is, there~ore, a necessity. 
J.n these circumstances we make the followmg recommendatlons:­

(a)	 The Field General Court-Martial should be retai d. In order to 
Impress on concern, lOwever, a I IS an emergency court, 
and not a court to be convened merely because it is convenient to 
do so, the name should be changed to "Emergency CO~!d l\"rtial", 

(b)	 The provisions of the Army Act relating to persons havlllg power to 
convene a Field General Court-Martial, to the circumstances in 
which the court may be convened, to the composition of the court, 
and to its jurisdiction and powers of punishment, should apply 
to an Emergency Court-Martial: with the qualification that the 
court should be permitted only when it is not" J)ossible" (i,e., 
as distinct from "practicable ") to convene a General Court· 
Martial or a District Court·Martial presided over by an Assistant 
Judge Martial as the case may be. The fact that a body ?f 
troops is on active service should no longer e rcgarclca as, In 

itself, a sufficient justification for recourse to an Emergency Court­
Martial. 

(c)	 Findin§s ~j1t or innQttpce sbOuld ~ .u.n.,animo"~..but s:nte~ 
Should continue to oe decided by a m.!.lon. Such findmg and 

"1t'!nfence should be announced in open courllorthwith upon their 
determination, but should require for their validity the confirma­
tion of the senior officer in the vicinity"'; not being an officer who 
served on the court, Such officer should have power to mitigate, 
remit or commute the sentence. 
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(d)	 T~e accused person should ha\'c the ri~ht to appe:al against conviction 
BY su'6mltrin~ an al?pli:atiol1in Writing to tllC officer comm~nding 

"his unit. This application ;;houJd be forwarded as soon as clrcum­
stance~ pennit to thc.Dcputy Chief Judge Martial of the formation 
of which the unit forms part, or if this is impracticable or might 
occasion undue delay~ direct to thc Chief Judge )Iartial in London. 
rr leave i:lo granted the appeal to be heard as SOOIl as circumstances 
permit. 

(t')	 No Emergency Court-:\Iartial to be held in peace-time in the United 
Kingdom. 

221. There is a type of case where further special provision \dll te 
necessary. Assume the case of a fOice cut off from thc main body of the 
army and a soldier in that force is fouod to be in treachcrous communication 
with the enemy. He is tried by Emergency Court-Martial. is found guilty and 
sentenced to dealh. it may be essential in the interests of the discipline and 
safety of the force that the sentence shall be carried out forthwith. To ml.'et 
this type of case we suggest the following procedure:_ 

The con\'Cning officer plus the next two senior officers in the force 
who did not sit upon the court-martial should consider, after hearing the 
accused if he so desires, the \-alidity of the conviction, and the appro­
priateness of the sentence. If they unanimously affirm the com'iction and 
unanimolbly come to the conclusion, to be certified by them in writing, 
that both the interests of discipline and safety of the force imperati\'dy 
rl-quire that the sentence should be carried out forth\\ith, thm it may be 
immediately put into execution. 

222. We recognise tbat this is an instance where the necessity of the case 
will override all other considerations. Nevertheless, such cases are likely to be 
very fev. and far between, and it may be infonnative if we here state that the 
tOlal number of death sentences carried out in the Army and in the Royal Air 
Force during the recent war was 36. 

223. It may occasionally happen that a person convicted by Emergency 
Court-Martial may secure the quashing of the conviction on appeal, but in the 
meantime will have served his sentence. It is impracticable, however (just 
as it is in ci\'il life) to provide that sentences shall be automatically suspended 
upon the lodging of a notice to appeal. Some of the other effects of a con­
viction, e.g., loss of rank or pay, would, however, be corrected as the result 
of a sllccessful appeal. 

224. It is true, of course, that an Emergency Court-Martial, constituted and 
functioning as above proposed, will mean that to this extent the old system 
(with the addition of a right of appeal) will co-exist with the new, if our 
recommendations as to other courts-martial arc put into effect. This should not 
create any great diffkulty, and the very differences between an Emergency 
Court-Martial and every other type of court-martial should serve as a continual 
reminder that it is to be convened only when the nonnal court is impossible. 

One Type of COllrt-Martial only. 
225· We considered a sllggestjou_taaJ.....here.-Sh.ould be ane type of court­

marti~1 0!1ly: .It. would have th~ull power of a. General Court-Martial and 
exerCIse lUflsdlchon over omeers and other ranks and try all offences. 

22U. Superficially the proposal is attractive, but in our opinion it is 
impracticable. In the first place it would in war-time, and in peace-time on 
isolated stations, frequently be imp0s5ible to convcne a General COllrt-:\lartial 

constituted as we propose, and resort to an emergency type of court would, as 
we have just pointed out, be unavoidable. At the outset, therefore, the idea of 
one court for all offences breaks down. There are other objections. Thus in 
civil life the idea of one court for all offences with High Court Judges presiding 
would be re<:ognised at once as impracticable. There would not be enough 
Judges to go round, and in any e\'ent it would be a waste of legal resources to 
put Judges on to trying trivial cases. In ci\'i! life, therefore, we find Petty 
Sessions, Quarter Sessions for Counties, Quarter Sessions for Boroughs, and 
Assizes. In principle the same objection would apply to the suggestion of a 
single court-martial, though naturally in less degree. It would be a waste of 
the time of senior officers and of legal personnel to make them deal with all 
offences, however trivial. 

Other	 Ranks to Serve on Courts-AIarUal. 
227. We also considered a suggestion that in future other ranks should 

sen'e as members of courts-martial. 

228. The first proposal was that if a private were being tried, another 
private should be a member of the court. Such a private would, however, 
if he were a national sen'iceman, normally be 18 or 19 years of age or 
thereabouts, and be possessed of very little Service experience. If, hov. ever, 
he werl' a regular soldier, and had several yean;' Service experience he 
would be a soldier who, in spite of this, had failed to gain promotion to non­
commissioned rank. The suggestion that either of these persons should 
serve upon a court-martial v.ould not, we think, be generally acceptable: 
and indeed after pointing out the difficulty in question, we heard no satis­
factory answer to it. 

229. The next proposal was that if a private soldier were being tried 
by a District Court-Martial he should have the right to require that one 
member of the court should be a non-commissioned officer of the rank of 
full corporal; that a corporal being tried should similarly be entitled to 
elect that one member of the court should be another corporal; and a 
serjeant another serjeant and so on. The non-commissioned officer to sit 
upon the court should be seleded by his own commanding officer. 

230. The basis of the proposal was that just as in civil criminal courts 
a man" is tried by his peers" so also, subject to the requirements of dis­
cipline, should he be tried in the Services. Another suggested reason was that 
a mixed court of the kind proposed would be less of a " class" court than 
one composed entirely of officers. Other witnesses said that if, for example, 
a corporal were being tried for an offence it would be an advantage to have 
a member of the cOllrt who would understand more about a corporal's life 
as such than an officer could be expected to do. 

231. If trial by one's" peers" means trial by one's equal in rank, then 
no such thing exists in civil life. If a civilian is tried by Justices either in 
Petty or Quarter Sessions he has no right to require that one member of the 
court shall be of the same rank in life as himself, or of the same occupation. 
Nor has he any such right in relation to a jury if he is tried at Assi2es. More­
over, the proposal now being considered would grant trial by one's" peers " 
(in this sense) to all non-commissioned and warrant officers above the rank 
of lance-corpora.l, but deny it to the much larger number of lance-corporals 
and pri\'ates. We feel, therefore, that if the proposal is to be justified it must 
be on some other ground than the suggested analogy with civil rights. 
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(d)	 T~e accused person should ha\'c the ri~ht to appe:al against conviction 
BY su'6mltrin~ an al?pli:atiol1in Writing to tllC officer comm~nding 

"his unit. This application ;;houJd be forwarded as soon as clrcum­
stance~ pennit to thc.Dcputy Chief Judge Martial of the formation 
of which the unit forms part, or if this is impracticable or might 
occasion undue delay~ direct to thc Chief Judge )Iartial in London. 
rr leave i:lo granted the appeal to be heard as SOOIl as circumstances 
permit. 
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viction, e.g., loss of rank or pay, would, however, be corrected as the result 
of a sllccessful appeal. 

224. It is true, of course, that an Emergency Court-Martial, constituted and 
functioning as above proposed, will mean that to this extent the old system 
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and indeed after pointing out the difficulty in question, we heard no satis­
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230. The basis of the proposal was that just as in civil criminal courts 
a man" is tried by his peers" so also, subject to the requirements of dis­
cipline, should he be tried in the Services. Another suggested reason was that 
a mixed court of the kind proposed would be less of a " class" court than 
one composed entirely of officers. Other witnesses said that if, for example, 
a corporal were being tried for an offence it would be an advantage to have 
a member of the cOllrt who would understand more about a corporal's life 
as such than an officer could be expected to do. 

231. If trial by one's" peers" means trial by one's equal in rank, then 
no such thing exists in civil life. If a civilian is tried by Justices either in 
Petty or Quarter Sessions he has no right to require that one member of the 
court shall be of the same rank in life as himself, or of the same occupation. 
Nor has he any such right in relation to a jury if he is tried at Assi2es. More­
over, the proposal now being considered would grant trial by one's" peers " 
(in this sense) to all non-commissioned and warrant officers above the rank 
of lance-corpora.l, but deny it to the much larger number of lance-corporals 
and pri\'ates. We feel, therefore, that if the proposal is to be justified it must 
be on some other ground than the suggested analogy with civil rights. 
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232. We have considered the suggestion in relation to three questions. 
First, would it tend to improve the quality of the court? Second, would 
it tend to improve the prospect, or the appearance, of justice being done? 
Third, would it tend to improve or impair discipline? 

233. In considering the first question we do not limit ourselves to District 
Courts-Martial. If the proposal be a good one it seems to us it would be 
equallv good for all kinds of court-martial The prime consideration here 
is to Select the best kind of court, and one offering the grratcst prospect 
of doing j11:;tice. This problem necessarily has to be dealt with on general 
lines. It would not be possible on each occasion when a court-martial 
had to be convened to conduct a preliminary enquiry as to who, of the persons 
available, and irrespective of rank, were best fitted by training and tem­
perament to sit upon the court. But in general, those who have attained 
commis:>ioned rank, are by their education. training and experience best fitted 
for this duty. It cannot reasonably be asserted that the quality of the court 
would necessarily be impro\'ed by the addition of a non-commissioned offin-r 
selected by the accused's commanding officer or the accused himself. 

234. Would the prospect of justice being done, however, be thereby 
improved? Assuming a corporal were being tried, a court whose members 
were ignorant of a corporal's duties and difficulties, and the general conditions 
of his life :lS such, might be less likely to do justice than a court possessed 
of such kno\\ledge. In the days when all officers came into the Army from 
Sandhllrst or Woolwich or the public schools, there may have been some so 
out of touch with the lives of the non-commissioned officers and men under 
them that they ought not to sit in judgment upon them: though they would 
be bad officers if this were the case. But today, \\hen nearly all officers 
have to graduate from the ranks, the danger in question is a remote ri:;k. 
Furthermore, as the scheme for legal aid in the Army develops, more and 
more ace-used persons will be legally represented: and one of the things any 
reasonably competent defending solicitor or counsel would not fail to do 
would be to remind the court by evidence or otherv.·isc of any difficulties 
peculiar to the accused's rank or duties which it was relevant to consider. 

235. So far as concerns the appearance of justice being done this does 
not. in our view, depend primarily upon the composition of a court. It 
depends ,Ipon the way the court discharges its duties: whether it is patient, 
impartial, ready to assist the accused where it is proper that he should be 
assisted, in a word whether the court is judicial. It depends also upon the 
rights which the particular system of trial accords to the accused, and the 
safeguards which it provides in his favour. The presence of a person of 
equal rank to the accused upon the court per se affects nonc of these matters. 

236. As to discipline, the proposal in question seriously perturbed the 
senior officers of the Army and the Royal Air Force to whom it was put. 
Their view was that it might have a very damaging effect upon discipline; 
and their opinion was all the more impressive because in relation to almost 
every other change which we have recommended in this Report, we found their 
outlook. both enlightened and progressive. As regards this particular 
suggestion, however, they said that in the Services discipline is finally in the 
hands of office~. and that courts-martial. which are one of the instruments 
~I discipline, should be wholly manned by officers. They also attached great 
unportance, now that officers are graduating from the ranks, to maintaining 
stnctly the status an officer has hitherto enjoyed. 

.l37. We report. therefore:­
(a)	 That the proposal would not knd to improve the quality of the court. 

nor the prospect or appearance of justice being done. 
(b)	 That senior officers in the Army and in the Royal Air Force consider 

that the proposa.l, if carried into effect, would impair discipline. 

238. Certain difficulties would in any event arise. For example, from 
what unit should the non-commissioned officer in question be selected? To 
try a fellow non-commissioned officer would be an invidious task to impose 
upon a non-commissioned officer from the same unit as the accused. Yet 
if the selection is made from some other unit. the court would not have the 
benefit of the knowledge 01 local conditions, etc., which is one of the 
arguments by which the proposal is supported. Again assume, as might 
happen, that a warrant officer, serjeant and corporal are bein~ jointly tried. 
What then should be the composition of the court? 

239. These. however. are procedural difficulties, and no doubt could be 
overcome. The fundamental objections are that in the emphatic opinion 
of those who ought to know the suggested innovation would damage dis-­
cipline, and that in our opinion it would not improve the administration of 
justice. In fact there would be a danger that the non-commissioned officer 
selected to sit would tend to regard himself as being on the court in a repre­
sentative rather than in a judicial capacity. 

240. For these reasons, we do not recommend the proposal. 

Military Maglslrldes. 
241. Finally in this cha2!cr we refer to a proposal that a numke JJ1 

., military magistrates" should be appointed. Themain drtues of the 
proposal are the saVIng olmanpower and spew- of trial. 

2+ . the oobd we should say that if the term "magistrate" is 
thought to have too civilian a connotation, we are not wedded to it. It is 
the word which we happen to have used during our discussions, and no more. 
Some other suitable title could no doubt be found. 

243. Briefly, the scheme would be to locate at the Headquarters of a 
Command or lower formation a number of military magistrates who would be 
available to travel to any unit in the Command or formation and there hold 
a summary trial. These magistrates would be officers who had had experience 
as commanding officcrs and had undergone a special course of training in 
military law and procedure to fit lhem for these duties. Convening officers 
would be given a discretion, unless the accused had elected trial by District 
Court-Martial, to remit cases referred to them by commanding officers for 
summary trial by a military magistrate. Military magistrates would try only 
the less serious cases and their powers of punishment would be limited. 
They would not try officers or warrant officers. No confinuation would be 
required but a right of appeal against conviction to the Courts-Martial Appeal 
Court would be given. subject to leave being obtained. 

244. This scheme found support from Army witnesses on the ground 
that it would make for a speedy trial and be conservative of manpower. 
In their view, moreover, particularly as there would be a right of appeal 
with leave, the risk of injustice being done by a ODe-man court was small. 
They pointed out that many officers of the rank of lieutenant-colonel have 
to retire at a time when they are fit and active and have many years of 
experience in rcspon,;ible positions behind them. Military magistrates could 
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232. We have considered the suggestion in relation to three questions. 
First, would it tend to improve the quality of the court? Second, would 
it tend to improve the prospect, or the appearance, of justice being done? 
Third, would it tend to improve or impair discipline? 

233. In considering the first question we do not limit ourselves to District 
Courts-Martial. If the proposal be a good one it seems to us it would be 
equallv good for all kinds of court-martial The prime consideration here 
is to Select the best kind of court, and one offering the grratcst prospect 
of doing j11:;tice. This problem necessarily has to be dealt with on general 
lines. It would not be possible on each occasion when a court-martial 
had to be convened to conduct a preliminary enquiry as to who, of the persons 
available, and irrespective of rank, were best fitted by training and tem­
perament to sit upon the court. But in general, those who have attained 
commis:>ioned rank, are by their education. training and experience best fitted 
for this duty. It cannot reasonably be asserted that the quality of the court 
would necessarily be impro\'ed by the addition of a non-commissioned offin-r 
selected by the accused's commanding officer or the accused himself. 

234. Would the prospect of justice being done, however, be thereby 
improved? Assuming a corporal were being tried, a court whose members 
were ignorant of a corporal's duties and difficulties, and the general conditions 
of his life :lS such, might be less likely to do justice than a court possessed 
of such kno\\ledge. In the days when all officers came into the Army from 
Sandhllrst or Woolwich or the public schools, there may have been some so 
out of touch with the lives of the non-commissioned officers and men under 
them that they ought not to sit in judgment upon them: though they would 
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have to graduate from the ranks, the danger in question is a remote ri:;k. 
Furthermore, as the scheme for legal aid in the Army develops, more and 
more ace-used persons will be legally represented: and one of the things any 
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would be to remind the court by evidence or otherv.·isc of any difficulties 
peculiar to the accused's rank or duties which it was relevant to consider. 

235. So far as concerns the appearance of justice being done this does 
not. in our view, depend primarily upon the composition of a court. It 
depends ,Ipon the way the court discharges its duties: whether it is patient, 
impartial, ready to assist the accused where it is proper that he should be 
assisted, in a word whether the court is judicial. It depends also upon the 
rights which the particular system of trial accords to the accused, and the 
safeguards which it provides in his favour. The presence of a person of 
equal rank to the accused upon the court per se affects nonc of these matters. 

236. As to discipline, the proposal in question seriously perturbed the 
senior officers of the Army and the Royal Air Force to whom it was put. 
Their view was that it might have a very damaging effect upon discipline; 
and their opinion was all the more impressive because in relation to almost 
every other change which we have recommended in this Report, we found their 
outlook. both enlightened and progressive. As regards this particular 
suggestion, however, they said that in the Services discipline is finally in the 
hands of office~. and that courts-martial. which are one of the instruments 
~I discipline, should be wholly manned by officers. They also attached great 
unportance, now that officers are graduating from the ranks, to maintaining 
stnctly the status an officer has hitherto enjoyed. 

.l37. We report. therefore:­
(a)	 That the proposal would not knd to improve the quality of the court. 

nor the prospect or appearance of justice being done. 
(b)	 That senior officers in the Army and in the Royal Air Force consider 

that the proposa.l, if carried into effect, would impair discipline. 

238. Certain difficulties would in any event arise. For example, from 
what unit should the non-commissioned officer in question be selected? To 
try a fellow non-commissioned officer would be an invidious task to impose 
upon a non-commissioned officer from the same unit as the accused. Yet 
if the selection is made from some other unit. the court would not have the 
benefit of the knowledge 01 local conditions, etc., which is one of the 
arguments by which the proposal is supported. Again assume, as might 
happen, that a warrant officer, serjeant and corporal are bein~ jointly tried. 
What then should be the composition of the court? 

239. These. however. are procedural difficulties, and no doubt could be 
overcome. The fundamental objections are that in the emphatic opinion 
of those who ought to know the suggested innovation would damage dis-­
cipline, and that in our opinion it would not improve the administration of 
justice. In fact there would be a danger that the non-commissioned officer 
selected to sit would tend to regard himself as being on the court in a repre­
sentative rather than in a judicial capacity. 

240. For these reasons, we do not recommend the proposal. 

Military Maglslrldes. 
241. Finally in this cha2!cr we refer to a proposal that a numke JJ1 

., military magistrates" should be appointed. Themain drtues of the 
proposal are the saVIng olmanpower and spew- of trial. 

2+ . the oobd we should say that if the term "magistrate" is 
thought to have too civilian a connotation, we are not wedded to it. It is 
the word which we happen to have used during our discussions, and no more. 
Some other suitable title could no doubt be found. 

243. Briefly, the scheme would be to locate at the Headquarters of a 
Command or lower formation a number of military magistrates who would be 
available to travel to any unit in the Command or formation and there hold 
a summary trial. These magistrates would be officers who had had experience 
as commanding officcrs and had undergone a special course of training in 
military law and procedure to fit lhem for these duties. Convening officers 
would be given a discretion, unless the accused had elected trial by District 
Court-Martial, to remit cases referred to them by commanding officers for 
summary trial by a military magistrate. Military magistrates would try only 
the less serious cases and their powers of punishment would be limited. 
They would not try officers or warrant officers. No confinuation would be 
required but a right of appeal against conviction to the Courts-Martial Appeal 
Court would be given. subject to leave being obtained. 

244. This scheme found support from Army witnesses on the ground 
that it would make for a speedy trial and be conservative of manpower. 
In their view, moreover, particularly as there would be a right of appeal 
with leave, the risk of injustice being done by a ODe-man court was small. 
They pointed out that many officers of the rank of lieutenant-colonel have 
to retire at a time when they are fit and active and have many years of 
experience in rcspon,;ible positions behind them. Military magistrates could 
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'be appointed from among these officers. Those selected would be given the 
rank of colonel, or, in the Royal Ai; Force, group captain, and the post 
couln be held for three to five years. 

z.j5. Senior officers in the Royal Air Force were not enamoured of the 
proposal. In general they did not like the idea of a one-man court, and 
in particular they did not \\ish to grant to such a magistrate such a high rank 
as air commodore. This they thought would be necessary inasmuch as 
in the Royal Air Force many commanding officers hold the rank of group 
captain. They were also averse to the idea of military magistrates trying 
airmen subject to military law while temporarily attached to the Army­
an objt:<:tion with which we would agree. 

'246. Other witnesses thought that cases which were too serious to be 
dealt with summarily by a commanding officer should not be dealt with 
summarily by another slightly senior officer sitting alone and with consider­
ably greater powers of punishment, as such a procedure would cast grave 
doubts on the qualifications of the commanding officer. 

247. A somewhat similar scheme was put into operation in the Canadian 
Army during the last war but applied only in Canada. There was established 
by Order in Council under the Canadian War Measures Act a .. Standing 
Court-~Iartial" consisting of a number of officers being qualified lawyers. 
Anyone member of the Standing Court-)Iartial was empowered to exerrise 
all the jurisdiction, powers, duties and functions of the Standing Court­
~Iartial. \\hich, subject to the power of limitation by the Minister of National 
Defc.nce, were the same as those of a General, District or Field General Court­
Martial. Originally the Standing Court-~Iartial had jurisdiction over all 
officers and other ranks, but later this was limited by the Minister to 
personnel under warrant rank. Powers of punishment extended to penal 
servitude, and the court was empowered to try all offences. 

2-18. We were informed that there werc some 25 members of the Standing 
Court-Martial. They were officers of field rank and called presidents. 
They were posted to various Military Districts in accordance with the needs 
of the District concerned. 

249. The procedure was briefly as follows:_ 
No summary of evidence was required. Instead the commanding officer 

submitted a " Preds of Evidcnce" sctting out the nature of the evidence 
available to prove the charge or charges set out in the charge sheet. When 
cases .....ere reported to the District Headquarters from a particular area, a 
trained prosecutor went to that area and prepared the case. A president. 
accompanied by a qualified court reporter, followed a few days later. The 
president sat, as a one-man court. in that area until all the cases listed for 
that sitting were disposed of. In each area a special court room furnished 
with a bench, witness stand, etc., was provided. Findings and sentences 
were announced in open court, became immediately effective. and no con­
finnation was required. The proceedings went from the president first to 
the Judge Advocate General of Canada for legal review, and then to the 
General Officer Commanding or District or Camp Commander in whose 
Command, District or Camp the trial took place, for review of the sentence. 

2.5~· The advan~age claimed for this system is that military justice is 
~dmllllstered speedily by trained personnel legally qualified. We were 
1l1formed that over a period of some eighteen months approximately 10,000 
caSt'S were dealt with by Standing Court-Martial in Canada, amounting to at 
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least r cent. of the cases that would have been ~ed by normally con­
stitut~ c~lrts-martial, and that the average length. of tln:'-e beh\een the, dat~ 
of the apprehension of an accused and the date hIS pumshment commence( 
was approximately eight days. 

251. The General Officer Commanding or ot~er Commander to who.~ 
application for trial by standing court was submItted, had an ~bso~te d~. 
cretion to order the case to be tried instead by. a normally constl~ut .c0u ­
martial Thus trial by Standing Court-Martial ran parallel. wdh tnal by 
normal 'court-martial and was not necessarily a substitute for It. 

252 We understand the Canadian military authorities reg:ltd the e;<peri­
ment ~ a success. So far as we are aware, it has not been operated m the 
Royal Canadian Air Force. 

253. We have set out these details regarding the C~n:ldian Sch~ 
for convenience of reference only, and not because the Comnu~t~. h~re~c 
thl" conclusion that a similar scheme would be equally suc.cess u.::; . e nny 
and in the Royal Air Force. For example, it would be tmpo:;sl e m peace­
time to pro\'ide a sufficient number of q~alified lawyers he~.~ ~here a~ar 
lar er number of cases .... ould ..rise for tnal ~ co:mpared WI ... t e num .~ 
tri:" during the \\ar by Standing Court-Martial til Canad~. In these Clf 

cumstances the )lilitary Magistrate would have to be a ;ervmg offi~:t' of the 
kind described in paragraph 2-13 above who had been gIven a Specl course 
of training in military law and procedure. 

2.)4 Having given the matter careful consideration the C~mmittee does ~t 
recom~end the imposition of a system of Mil}tary. MagIStrates upon . e 
Army or the Royal Air Force. But the proposal ~ emme: on~po~ wh~~,h 
a final ·udgment can be pronounced only after It ~as n tn ..ou. e 
su est J therefore that both Services should be gtven a permISSive. power 
to~stitute such ~ scheme as an experiment in the first place. lfhthls ~\'ere 
done in ace-time and the experiment turned out to be a ~uccess, t esc. erne 
miaht h~e considerable value in the event of war, when It could be qUIckly 

o 
expandrd. 

CHAPTER VII 

SUMMARY OF RECOMMENDATIONS AND CONCLUSION 

Delays before Trial
 

Paragraph.
 
8-day Report to be rendered whether accused. is. on ac~ive ~ervice83. (aJ or not, unless operational conditions make It ImpOSSIble til any 
particular case. . 

A copy of the report to be sent direct by the comm~ndtllg offic~r(bJ to the Director o( Army Legal Services or the DIrector of Air 
Force Legal Services. After receiving three suc~ reports .t~e 
said Director to make further inquiries of t~e ServICe autho~I~les 
and be given power, after consullati~n With. tht:se authontles, 
to issue orders to secure a speedy tnal. Director should a.Iso 

be empowered to recommend to the ~eneral officer com:;ar;glf~ 
or air officer commanding the formation that acc~~d s~)U . 
released forthwith or after a specified interval, falling hIS bemg 
tried in the meantime. 
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'be appointed from among these officers. Those selected would be given the 
rank of colonel, or, in the Royal Ai; Force, group captain, and the post 
couln be held for three to five years. 

z.j5. Senior officers in the Royal Air Force were not enamoured of the 
proposal. In general they did not like the idea of a one-man court, and 
in particular they did not \\ish to grant to such a magistrate such a high rank 
as air commodore. This they thought would be necessary inasmuch as 
in the Royal Air Force many commanding officers hold the rank of group 
captain. They were also averse to the idea of military magistrates trying 
airmen subject to military law while temporarily attached to the Army­
an objt:<:tion with which we would agree. 

'246. Other witnesses thought that cases which were too serious to be 
dealt with summarily by a commanding officer should not be dealt with 
summarily by another slightly senior officer sitting alone and with consider­
ably greater powers of punishment, as such a procedure would cast grave 
doubts on the qualifications of the commanding officer. 

247. A somewhat similar scheme was put into operation in the Canadian 
Army during the last war but applied only in Canada. There was established 
by Order in Council under the Canadian War Measures Act a .. Standing 
Court-~Iartial" consisting of a number of officers being qualified lawyers. 
Anyone member of the Standing Court-)Iartial was empowered to exerrise 
all the jurisdiction, powers, duties and functions of the Standing Court­
~Iartial. \\hich, subject to the power of limitation by the Minister of National 
Defc.nce, were the same as those of a General, District or Field General Court­
Martial. Originally the Standing Court-~Iartial had jurisdiction over all 
officers and other ranks, but later this was limited by the Minister to 
personnel under warrant rank. Powers of punishment extended to penal 
servitude, and the court was empowered to try all offences. 

2-18. We were informed that there werc some 25 members of the Standing 
Court-Martial. They were officers of field rank and called presidents. 
They were posted to various Military Districts in accordance with the needs 
of the District concerned. 

249. The procedure was briefly as follows:_ 
No summary of evidence was required. Instead the commanding officer 

submitted a " Preds of Evidcnce" sctting out the nature of the evidence 
available to prove the charge or charges set out in the charge sheet. When 
cases .....ere reported to the District Headquarters from a particular area, a 
trained prosecutor went to that area and prepared the case. A president. 
accompanied by a qualified court reporter, followed a few days later. The 
president sat, as a one-man court. in that area until all the cases listed for 
that sitting were disposed of. In each area a special court room furnished 
with a bench, witness stand, etc., was provided. Findings and sentences 
were announced in open court, became immediately effective. and no con­
finnation was required. The proceedings went from the president first to 
the Judge Advocate General of Canada for legal review, and then to the 
General Officer Commanding or District or Camp Commander in whose 
Command, District or Camp the trial took place, for review of the sentence. 

2.5~· The advan~age claimed for this system is that military justice is 
~dmllllstered speedily by trained personnel legally qualified. We were 
1l1formed that over a period of some eighteen months approximately 10,000 
caSt'S were dealt with by Standing Court-Martial in Canada, amounting to at 
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least r cent. of the cases that would have been ~ed by normally con­
stitut~ c~lrts-martial, and that the average length. of tln:'-e beh\een the, dat~ 
of the apprehension of an accused and the date hIS pumshment commence( 
was approximately eight days. 

251. The General Officer Commanding or ot~er Commander to who.~ 
application for trial by standing court was submItted, had an ~bso~te d~. 
cretion to order the case to be tried instead by. a normally constl~ut .c0u ­
martial Thus trial by Standing Court-Martial ran parallel. wdh tnal by 
normal 'court-martial and was not necessarily a substitute for It. 

252 We understand the Canadian military authorities reg:ltd the e;<peri­
ment ~ a success. So far as we are aware, it has not been operated m the 
Royal Canadian Air Force. 

253. We have set out these details regarding the C~n:ldian Sch~ 
for convenience of reference only, and not because the Comnu~t~. h~re~c 
thl" conclusion that a similar scheme would be equally suc.cess u.::; . e nny 
and in the Royal Air Force. For example, it would be tmpo:;sl e m peace­
time to pro\'ide a sufficient number of q~alified lawyers he~.~ ~here a~ar 
lar er number of cases .... ould ..rise for tnal ~ co:mpared WI ... t e num .~ 
tri:" during the \\ar by Standing Court-Martial til Canad~. In these Clf 

cumstances the )lilitary Magistrate would have to be a ;ervmg offi~:t' of the 
kind described in paragraph 2-13 above who had been gIven a Specl course 
of training in military law and procedure. 

2.)4 Having given the matter careful consideration the C~mmittee does ~t 
recom~end the imposition of a system of Mil}tary. MagIStrates upon . e 
Army or the Royal Air Force. But the proposal ~ emme: on~po~ wh~~,h 
a final ·udgment can be pronounced only after It ~as n tn ..ou. e 
su est J therefore that both Services should be gtven a permISSive. power 
to~stitute such ~ scheme as an experiment in the first place. lfhthls ~\'ere 
done in ace-time and the experiment turned out to be a ~uccess, t esc. erne 
miaht h~e considerable value in the event of war, when It could be qUIckly 

o 
expandrd. 

CHAPTER VII 

SUMMARY OF RECOMMENDATIONS AND CONCLUSION 

Delays before Trial
 

Paragraph.
 
8-day Report to be rendered whether accused. is. on ac~ive ~ervice83. (aJ or not, unless operational conditions make It ImpOSSIble til any 
particular case. . 

A copy of the report to be sent direct by the comm~ndtllg offic~r(bJ to the Director o( Army Legal Services or the DIrector of Air 
Force Legal Services. After receiving three suc~ reports .t~e 
said Director to make further inquiries of t~e ServICe autho~I~les 
and be given power, after consullati~n With. tht:se authontles, 
to issue orders to secure a speedy tnal. Director should a.Iso 

be empowered to recommend to the ~eneral officer com:;ar;glf~ 
or air officer commanding the formation that acc~~d s~)U . 
released forthwith or after a specified interval, falling hIS bemg 
tried in the meantime. 
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Paragraph. 
(e)	 After b<:ing in close arrest for 28 days without a court-martial 

having been convened accused to haw the right to petition 
Chief judge Martial against continued detention. Chief Judge 
~1artia.l 10 make appropriate representations to Secretary of 
State. 

(d)	 It should be made illegal to retain an accused in close arrcst 
for longer than go days without a court-martial having been 
convened and having assembled. At the expiration of this 
period accused should be released and not subject to re-arrest 
for same offence except on written order of an officer having 
power to com'ene a court-martial for the trial of the offence. 

Provision should be made enabling prosecution and defence to 
give evidence of facts by way of statutory declaration. subject 
to safeguards enumerated in (a) to (e) of paragraph 84. 
Depositions on oath, being part of the Summary of E,'idence, 
also to be admissible in evidence. 

All concerned to be urged that soldiers should be kept in open 
and not close arrest awaiting trial. or released without pre­
judice to re-arrest, subject to considerations of security or 
discipline. 

Legal Aid befoTe alld dlfrillg Trial 

96· Commanding Officer to ensure that. before a man is brought in 
front of him charged with an offence for whicb the man may be 
tried by court-martial, he shall be advised by a suitable person 
of any rank. 

103.	 (a) At investigation of charge nol disposed of summarily commanding 
officer should record short precis of evidence. 

(b)	 Commanding officer to forward report of case with precis of 
evidence and material documents to superior authority with a 
,·iew to the case being brought before a court-martial. 

(c)	 If convening officer decides that there is pTlllla facie case for 
trial by court-martial accused to be served free of charge with 
copy of precis of evidence not less than 48 hours before trial 
commences. 

(d)	 Summary of Evidence need not be. taken unless (i) ordered by 
convening officer or (ii) required by accused, or (iii) case is 
one in which sentence of death or penal servitude for life may 
be passed. 

(e)	 Accused not to be entitled to require a Summary without leave 
of convening officer, if charged with any offence for which 
maximum punishment does not exceed two year;;' imprisonment, 
but entitled to require Summary as of right in all other cases. 

(fl	 Accused to be asked in writing in every case whether he desires 
to apply for. or to exercise his right to require the taking of. 
a Summary and should reply in writing. 

(g)	 Officer detailed to take Summary to be appointed by convening 
officer and should be a permanent president or other officer 
with suitable experience or legal qualifications. In cases of 
exceptional difficulty or importance a member of Chief judge 
Martial's Department might be appointed. 
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Paragraph. 

(/') Summary to bl taken in prese~ce of accus~ who should be 
entitled to be repIl'SCntcd, and hiS representahve to have all the 
rights and duties of counsel. 

(I) All evidence taken at Summary to be on oath. 

Jlldge Advocate Genual 
judge Ad,·()("ate Gtneral to be appointed on .recommendat~on of107· 
Lord Chancellor and to be responsible to him. In relahon to 
Secretarie;; of State the duties of judge Advocate General should 
continue to be advisory in character. 

(aj Separate Department in charge of .. Director of Army Legal"'9. 
Services" to be constituted under Secretary of State for War. 

(b)	 Separate Department in charge of .. Director of Air Force ~gal 
Services" to be constituted under Secretary of State for Air. 

(c) Separation of functions	 to extend to Co~ands abroad where t~e 
Judge Advocate General and these Duectors would each ha\C 
a Deputy with necessary staff. 

(d) Until	 new system introduced judge Advocate General to..be 
responsible only for work at present done by the jUdiCial 
Department, I.e., supply of iud~e advocates, review of. court­
martial proceedings, and tenden.ng of adVice on queshons of 
law arising out o( such proceedmgs. 

U2. Establishment of proposed new departments (see Appendix C). 

Rates of pay, pension, tenns of service and promotion i.n newJ13· 
departments should be such ~ to attract la~ers of skill and 
experience. Special consideratIOn should be given to those who 
have been Deputy Judge Advocates General abroad. 

Title to be changed to "Chief Judge Martial" .. Status and 
remuneration should be not less than that of a pUISne judge of 
the High Court of Justice but. ?- resolution of hoth Houses of 
Parliament not to be a pre-reqUISite to removal. 

The Judge Advocale 

1I5· 
llb. 

50 long as judge advocates .are re!ain~d t.hey should 
with court when the latter IS consldenng Its findings. 

not retire 
(Rccom­

mendation accepted and put into effect.) 

Finding alld Senletlce-Amlolmcetnent 
Findings of guilt to bp announced in open court at Ollce.fIJ. 

to 
r20. Sentence to be announced in open court as SOOIl as detennined. 

(Recommendations accepted and put into dice!.) 

Filldi'lgS	 by a Majority 
All findings of guilt or innocence to be unanimous. On d.isagree­125­
ment accused liable to be retried by another court-martial with 
different membership. 

126.	 Unanimity on sentence not necessary. No alteration in existin,:: 
practice. 



Paragraph. 
(e)	 After b<:ing in close arrest for 28 days without a court-martial 

having been convened accused to haw the right to petition 
Chief judge Martial against continued detention. Chief Judge 
~1artia.l 10 make appropriate representations to Secretary of 
State. 

(d)	 It should be made illegal to retain an accused in close arrcst 
for longer than go days without a court-martial having been 
convened and having assembled. At the expiration of this 
period accused should be released and not subject to re-arrest 
for same offence except on written order of an officer having 
power to com'ene a court-martial for the trial of the offence. 

Provision should be made enabling prosecution and defence to 
give evidence of facts by way of statutory declaration. subject 
to safeguards enumerated in (a) to (e) of paragraph 84. 
Depositions on oath, being part of the Summary of E,'idence, 
also to be admissible in evidence. 

All concerned to be urged that soldiers should be kept in open 
and not close arrest awaiting trial. or released without pre­
judice to re-arrest, subject to considerations of security or 
discipline. 

Legal Aid befoTe alld dlfrillg Trial 

96· Commanding Officer to ensure that. before a man is brought in 
front of him charged with an offence for whicb the man may be 
tried by court-martial, he shall be advised by a suitable person 
of any rank. 

103.	 (a) At investigation of charge nol disposed of summarily commanding 
officer should record short precis of evidence. 

(b)	 Commanding officer to forward report of case with precis of 
evidence and material documents to superior authority with a 
,·iew to the case being brought before a court-martial. 

(c)	 If convening officer decides that there is pTlllla facie case for 
trial by court-martial accused to be served free of charge with 
copy of precis of evidence not less than 48 hours before trial 
commences. 

(d)	 Summary of Evidence need not be. taken unless (i) ordered by 
convening officer or (ii) required by accused, or (iii) case is 
one in which sentence of death or penal servitude for life may 
be passed. 

(e)	 Accused not to be entitled to require a Summary without leave 
of convening officer, if charged with any offence for which 
maximum punishment does not exceed two year;;' imprisonment, 
but entitled to require Summary as of right in all other cases. 

(fl	 Accused to be asked in writing in every case whether he desires 
to apply for. or to exercise his right to require the taking of. 
a Summary and should reply in writing. 

(g)	 Officer detailed to take Summary to be appointed by convening 
officer and should be a permanent president or other officer 
with suitable experience or legal qualifications. In cases of 
exceptional difficulty or importance a member of Chief judge 
Martial's Department might be appointed. 
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Paragraph. 

(/') Summary to bl taken in prese~ce of accus~ who should be 
entitled to be repIl'SCntcd, and hiS representahve to have all the 
rights and duties of counsel. 

(I) All evidence taken at Summary to be on oath. 

Jlldge Advocate Genual 
judge Ad,·()("ate Gtneral to be appointed on .recommendat~on of107· 
Lord Chancellor and to be responsible to him. In relahon to 
Secretarie;; of State the duties of judge Advocate General should 
continue to be advisory in character. 

(aj Separate Department in charge of .. Director of Army Legal"'9. 
Services" to be constituted under Secretary of State for War. 

(b)	 Separate Department in charge of .. Director of Air Force ~gal 
Services" to be constituted under Secretary of State for Air. 

(c) Separation of functions	 to extend to Co~ands abroad where t~e 
Judge Advocate General and these Duectors would each ha\C 
a Deputy with necessary staff. 

(d) Until	 new system introduced judge Advocate General to..be 
responsible only for work at present done by the jUdiCial 
Department, I.e., supply of iud~e advocates, review of. court­
martial proceedings, and tenden.ng of adVice on queshons of 
law arising out o( such proceedmgs. 

U2. Establishment of proposed new departments (see Appendix C). 

Rates of pay, pension, tenns of service and promotion i.n newJ13· 
departments should be such ~ to attract la~ers of skill and 
experience. Special consideratIOn should be given to those who 
have been Deputy Judge Advocates General abroad. 

Title to be changed to "Chief Judge Martial" .. Status and 
remuneration should be not less than that of a pUISne judge of 
the High Court of Justice but. ?- resolution of hoth Houses of 
Parliament not to be a pre-reqUISite to removal. 

The Judge Advocale 

1I5· 
llb. 

50 long as judge advocates .are re!ain~d t.hey should 
with court when the latter IS consldenng Its findings. 

not retire 
(Rccom­

mendation accepted and put into effect.) 

Finding alld Senletlce-Amlolmcetnent 
Findings of guilt to bp announced in open court at Ollce.fIJ. 

to 
r20. Sentence to be announced in open court as SOOIl as detennined. 

(Recommendations accepted and put into dice!.) 

Filldi'lgS	 by a Majority 
All findings of guilt or innocence to be unanimous. On d.isagree­125­
ment accused liable to be retried by another court-martial with 
different membership. 

126.	 Unanimity on sentence not necessary. No alteration in existin,:: 
practice. 



Paragraph. 
Shorthand Writers 

Shorthand writer should be employed in all capital cases tried by 129. 
General Court-Martial. Convening officer to notify Judge 
Advocate General (or, in due course, Director of Army Legal 
Services or Director of Air Force Legal Services) asking for 
shorthand writer to be provided in capital cases and in others 
which. in his opinion. are sufficiently serious or complicated to 
justify employment of shorthand writer. 

130.	 Responsibility for supplying shorthand writer to be upon Judge 
Advocate General (or Director) who should supply one from 
own staff or secure one from outside firm. If none available con­
vening officer to be notified to that effect and he in tum to 
notify president of court-martial. notification being read in open 
court at commencement of trial. 

Other Poillts 
(i) President of court-martial to be given pov.er to amend charge 133· 

upon similar conditions to those prescribed in Section 5 of 
the Indictments Act, 1915. 

(ii)	 Court-martial to be empowered to take into c005ideration other 
offences admitted by accused. 

(iii) Court-martial	 to be given same kind of record of accused's 
carC't'r as is now gi\'cn in a civil criminal court. 

(iv) Form for convening Field General	 Court-Martial-Opening recital 
to be altered. 

(v) Attempt to be made to define the offence of mutiny. 

Appeal against Conviction 
Right of appeal on question of law to be granted against con­
viction whenever accused has pleaded "Not guilty". ~ 

ri ( a) al takin the lace of the resent stem of reyiew 
of proceedmgs y u ge voca e enera. 

144· ourt of Appeal to consist of Chief Judge Martial, Vice-Chief 
Judge Martial and the Judges Martial. In addition. there 
should be formed a panel approved by the Lord Chancellor of 
King's Counscl willing to serve on such a Court. Any three 
to constitute a Court. Court should normally sit in London or 
at othcr convenient centres in United Kingdom but in excep­
tional circumstances might sit abroad. Court should have power 
in exceptional cases to allow fresh evidence to be ca lled. It 
should have power to quash a conviction by court-martial where 
error of law has occurred sufficiently seriolls to makc it unsafe 
to allow conviction to stand. but should have power to affirm 
t'Onviction even if error of law has occurred provided it is 
satisfied that no substantial miscarriage of justice has thereby 
taken place. Court referred to as "Courts-Martial Appeal 
Court" . 

145·	 eave to a al. b certificate....oL..t:oUrl.:-martial or on.....ac.tused·s 
aev lca Ion WI Ill.. 14 s. Application to be sent to Chief 
J ud~e Martial or to the j'iidge Martial in Command in \\ hith 
accused is serving. Chief Judge Martial or the said Judge 

Paragraph. 
Martial to grant or rduse leave, notifying his decision in \\-riting­
to accused or legal representative. If decision adverse accused 
to ha\'e right within further 14 days to apply to Courts-)Iartial 
Appeal Court. 

Application to be heard orally, ddence having right of audience 
and to be legally represented. If leave to appeal granted appeal 
to be argued there and then or at some later convenient date 
Accused to have right to be present in capital cases and in other!i 
by leave of Courts·Martial Appeal Court. 

Courts-Martial Appeal Court to have power to order in the cas'­
of a frivolous application fOT leave to appeal that sentence shall 
begin to run as from date of dismissal of application. Scntcm:e 
not to he suspended automatically merely becauso accused 
applies for leave to appeal. but it should be open to the court­
martial, the Judge Martial in the Command or the Courts­
Martial Appeal Court on giving leave to appeal to recommend 
to appropriate military authority that senten:::e be suspended. 

in Colonies. local barristers of repute and judges might be put 
on panel of Appeal Judges and bell' to fonn Court. 

Confirmation to be abolished, as well as review by Judg,149· 
Advocate General. 

150. Present and new s}stem to run concurrently for a time. with time 
limit sct for persons convicted undu present system to have their 
cases reviewed. Right to petition the So\'ereign to remain. 
Chief Judge Martial's Department advising upon new petitions. 
when required. 

151.	 Right of appeal to Judicial Committee of the Privy Council on 
Attorney General's fiat when important point of law is invoh'ed 

Appeal agaillst Sellfellce 

Courts-Martial Appeal Court not to hear appeals against sentence. 

Jurisdiction over sentence to remain entirely with Service 
authorities. 

Power of Service authorities to mitigate, remit or commutc 
sentences to be preserved. 

Officer who would have been confirming- officer to consider and 
review sentence as soon as possible after it has been passed and, 
if he thinks fit. mitigate. remit or commute. 

Adjutant-Gcneral's and Air Member for Personnel's Departments 
to continuc to review sentences as at present. 

Right to petition any reviewing authority. including the King. 
to be preserved. 

PUllishmellfs (Ollter Ranks) 

168. No alteration in character or method of awarding- them. 

172 . " Reduction 10 a penal rate of pay" to be introduced as a 
punishment (with right to elcct trial by court+martial) award­
able by same officers who are now empowered to award 
detention. and by a court-martial. 
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Paragraph. 
Shorthand Writers 

Shorthand writer should be employed in all capital cases tried by 129. 
General Court-Martial. Convening officer to notify Judge 
Advocate General (or, in due course, Director of Army Legal 
Services or Director of Air Force Legal Services) asking for 
shorthand writer to be provided in capital cases and in others 
which. in his opinion. are sufficiently serious or complicated to 
justify employment of shorthand writer. 

130.	 Responsibility for supplying shorthand writer to be upon Judge 
Advocate General (or Director) who should supply one from 
own staff or secure one from outside firm. If none available con­
vening officer to be notified to that effect and he in tum to 
notify president of court-martial. notification being read in open 
court at commencement of trial. 

Other Poillts 
(i) President of court-martial to be given pov.er to amend charge 133· 

upon similar conditions to those prescribed in Section 5 of 
the Indictments Act, 1915. 

(ii)	 Court-martial to be empowered to take into c005ideration other 
offences admitted by accused. 

(iii) Court-martial	 to be given same kind of record of accused's 
carC't'r as is now gi\'cn in a civil criminal court. 

(iv) Form for convening Field General	 Court-Martial-Opening recital 
to be altered. 

(v) Attempt to be made to define the offence of mutiny. 

Appeal against Conviction 
Right of appeal on question of law to be granted against con­
viction whenever accused has pleaded "Not guilty". ~ 

ri ( a) al takin the lace of the resent stem of reyiew 
of proceedmgs y u ge voca e enera. 

144· ourt of Appeal to consist of Chief Judge Martial, Vice-Chief 
Judge Martial and the Judges Martial. In addition. there 
should be formed a panel approved by the Lord Chancellor of 
King's Counscl willing to serve on such a Court. Any three 
to constitute a Court. Court should normally sit in London or 
at othcr convenient centres in United Kingdom but in excep­
tional circumstances might sit abroad. Court should have power 
in exceptional cases to allow fresh evidence to be ca lled. It 
should have power to quash a conviction by court-martial where 
error of law has occurred sufficiently seriolls to makc it unsafe 
to allow conviction to stand. but should have power to affirm 
t'Onviction even if error of law has occurred provided it is 
satisfied that no substantial miscarriage of justice has thereby 
taken place. Court referred to as "Courts-Martial Appeal 
Court" . 

145·	 eave to a al. b certificate....oL..t:oUrl.:-martial or on.....ac.tused·s 
aev lca Ion WI Ill.. 14 s. Application to be sent to Chief 
J ud~e Martial or to the j'iidge Martial in Command in \\ hith 
accused is serving. Chief Judge Martial or the said Judge 

Paragraph. 
Martial to grant or rduse leave, notifying his decision in \\-riting­
to accused or legal representative. If decision adverse accused 
to ha\'e right within further 14 days to apply to Courts-)Iartial 
Appeal Court. 

Application to be heard orally, ddence having right of audience 
and to be legally represented. If leave to appeal granted appeal 
to be argued there and then or at some later convenient date 
Accused to have right to be present in capital cases and in other!i 
by leave of Courts·Martial Appeal Court. 

Courts-Martial Appeal Court to have power to order in the cas'­
of a frivolous application fOT leave to appeal that sentence shall 
begin to run as from date of dismissal of application. Scntcm:e 
not to he suspended automatically merely becauso accused 
applies for leave to appeal. but it should be open to the court­
martial, the Judge Martial in the Command or the Courts­
Martial Appeal Court on giving leave to appeal to recommend 
to appropriate military authority that senten:::e be suspended. 

in Colonies. local barristers of repute and judges might be put 
on panel of Appeal Judges and bell' to fonn Court. 

Confirmation to be abolished, as well as review by Judg,149· 
Advocate General. 

150. Present and new s}stem to run concurrently for a time. with time 
limit sct for persons convicted undu present system to have their 
cases reviewed. Right to petition the So\'ereign to remain. 
Chief Judge Martial's Department advising upon new petitions. 
when required. 

151.	 Right of appeal to Judicial Committee of the Privy Council on 
Attorney General's fiat when important point of law is invoh'ed 

Appeal agaillst Sellfellce 

Courts-Martial Appeal Court not to hear appeals against sentence. 

Jurisdiction over sentence to remain entirely with Service 
authorities. 

Power of Service authorities to mitigate, remit or commutc 
sentences to be preserved. 

Officer who would have been confirming- officer to consider and 
review sentence as soon as possible after it has been passed and, 
if he thinks fit. mitigate. remit or commute. 

Adjutant-Gcneral's and Air Member for Personnel's Departments 
to continuc to review sentences as at present. 

Right to petition any reviewing authority. including the King. 
to be preserved. 

PUllishmellfs (Ollter Ranks) 

168. No alteration in character or method of awarding- them. 

172 . " Reduction 10 a penal rate of pay" to be introduced as a 
punishment (with right to elcct trial by court+martial) award­
able by same officers who are now empowered to award 
detention. and by a court-martial. 
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Paragraph. 
187. Existing powers of commanding officers not to be reduced and 
188.	 not extended. save as next indicated. 

IS<). Commanding officers to be empowered to award .. reduction to a 
penal rate of pay" for 14 days. subject to right to dect trial 
by court-martial. 

Punishmellts (Officers) 

177· Not in favour of restrictions on an officer's liberty (e.g., con­
finement to quarters) nor stoppage of leave. 

.. Reduction to a penal rate of pay" to be introduced as ali9· 
punishment as for other ranks. 

180. Reduction in rank to be introduced as a punishment awardable 
and r83. by court-martial. 

183. Reduction in rank would be a useful deterrent and, with 
" reduction to a penal rate of pay", would fill the present gap 
between dismissaJ and severe reprimand. 

186. No other changes in commanders' powers. 

Courts-iJtartial for the Future 

Genual Courts-Martial 

To be composed of a Judge Martial. or Deputy Judge Martial,'97· 
and five officers of at least the rank of lieutenant (or flying 
officer). 

Judge '[artial to be president and act a!> a Judge at an A~ize 
Court. Officers to retire alone to consider finding, but president 
to retire with them to decide sentence. 

Senior. officer to. announce finding in open court in reply to'99· 
question by president. Sentence to be pronounced in open court 
by president as being the sentence of the court. No confirma­
tion, but sentence not to be put into effect until convening 
officer has approved it so as to provide immediilte opportunity 
for mitigation:remission or commutation. 

Accused 10 have right of appeal against finding. 

201. No change in jurisdiction and powers of General Court-Martial. 

202.	 Judge Martial or Deputy Judge Martial sitting as president to be 
robed. 

Distrid COllds-Martial 

206.	 Permanent president to preside, save as indicated in paragraphs 
207 and 213. 

207. Officers at present eligible to preside to continue to do so but 
not. to he appointed president unless the convening ~fficer 
tertl.fies that. a permanent president is not available or that a 
presld~nt with up-to-date technical qualifications is required 
accordmg to the nature of the case. 

Paragraph. 
208.	 Jurisdiction to be limited to military or air force offences for 

which maximum punishment pre>.cribed in Army and Air Force 
Acts is imprisonment. and to soldiers and airmen below warrant 
rank. No offences under St'Clion .tT to be triable by District 
Courl-Martial. so constituted. 

Punishment to be restricted to six months' imprisonment for any 209· 
one offence, wilh overriding maximum of twelve months for 
two or more offencp.s. In a single charge of desertion, maximum 
of six months might be extended to twelve months. 

210.	 Two officer.> to sit with president, but dispense with qualification 
of two years' commissioned sen'ice in war-time or when court is 
presided over by a permanent president or Assistant Judge 
Martial. 

2r3· President of court to try more serious and difficult cases to be 
an Assistant Judge Martial appointed ad hoc by convening 
officer to whom necessary power should be ghoen. No summing­
up but president to haxe equal voice with othar member.> as 
regards finding and sentence. Convening officer to have power 
to appoint as president any sen'ing officer who may be on the 
panel referred to in para. 217 (b). 

Jurisdiction and powers of District Court-)lartial presided over 
by an Assistant Judge Martial to remain as at present. Officers 
not to be tried by District Court-Martial. 

:215. In all trials by District Court-Martial. whoever may be president, 

(a) Finding and sentence to be pronounced in open court. 
(b)	 Court to be judge of both law and fact but there should be right 

of appeal (..... ith leave) against conviction. Confirmation and 
review to be abolished. 

(c)	 Sentence to be reviewed by an authority having power to 
mitigate. remit or commute, sentence not being put into effect 
meanwhile. 

21;. (a) Finding~ of guilt or innocence to be unanimous. but sentences to 
continue to be decided by majority. 

(b)	 Panel to be formed by Chief Judge Martial. with approval of 
Lord Chancellor, of practising counsel in United Kingdom willing 
to act as presidents of courts-martial. Selection of member of 
panel to pr~ide to be made by Chief Judge Martial or hi,; 
Deputy. 

The Field GCtlCTaI Court-Martial 
2'::0. (a) Field General Court-Martial to be retained but name to be changed 

to " Emergency Court-Martial". 
(b)	 Provision of Army Act as to power.. to convene, composition of 

court. juri<;(iiction and powers of punishment to apply to 
Emrrgency Court-Martial with the qualification that court should 
be permitted only when it is not "possible" to convene a General 
Court-;\lartial. or a District Court-Martial presided over by an 
A""ist:mt	 .Jud~e Martial. 
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Paragraph. 
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Paragraph. 
(c) Finding and sentence to require confirmation of the senior OffiCCl 

in the vicinity (not being an officer who sern·d on the court). 
such officer having power to mitigate, remit or mmmute thl; 
sentence. 

CONCLUSION 
We conclude this Report by saying that our task has been neither short 

nor easy. But it would have taken longer and been much more difficult 
but for the great help rendered to us by our Secretaries, Colonel W. R. F. 
Osmond, O.8.E., Group Captain E. H. Hooper. C.8.E., and Lieutenant­
Colonel R. J. H. de Brett. They brought to the :'lid of the Committee a 

(d) Accu,.,cd to ha\'e right of appeal against com'iction by submitting 
application to officer commanding his unit, application being 
forwarded to Deputy Chief Judge Martial or, if this is impractic­
able. to Chief Judge Martial. If leave grantl'd appeal to be 

fund of technical knowledge and experience which was invaluable; and they 
re5ponded willingly and efficiently to all the calls we made upon them. For 
the assistance thus rendered the Committee desires to record its great 
indebtedness. and to express its thanks. 

(e) 

heard as soon as circumstances permit. 

No Emergenc\' Court-:\[artial to be held in peace·time in United 
Kingdom. . 

(Sgd.) WILFRID LEWIS 

P. BABINGTON. 

(Chairman). 

22L In special cases, e.g.• sentence of death for treachery, when RAY~lOND BLACKBURN-. 
interests of discipline and safety of the force require immediat!."' 
carrying out of sentence, the com'ening officer plus the next 

BRIDGEMAN. 

two senior officers in the force (""ho did not sit on the court­ TERENCE DOXOVAN. 
martial) to consider validity of conviction and appropriateness. 
of senh:nce. If conviction unanimously affimll:d and the\' THEOBALD MATHEW. 

unanimously come to conclusion, to be certified in writing, that JOHN MAUDE. 
interests of discipline and safety of force require that sentence 
should. be carried out forthwith, it may be immediately put int('O R. A. F. THORP. 

executIOn. 
(Sgd.) W. R. F. OSMOND, Colonel. } 

226. Not 
One Typ~ of Court-.\larlial only 

rt.'Commended. 

E. H. HOOPER, Group Captain. 

R. J. H. DE BREIT, Licut.-Colonel. 

Joint Secretaries. 

l)tl1 April. 1948. 

Other Ranks to Serve on COllrts-Marllnl • See addendum below 
Kot recommended. 

Military Magistrates 

254. System not to be imposed upon the Services, but both Scrvi.:es. ADDENDUM TO THE REPORT 
to be given a permissive power 
eX]J(·riment in the first place. 

to institute the scheme as an By MR. A. R. BL....CKBURN, M.P. 

While subscribing to the Report as a whole, I regret that on one subject 
t do not wholly agree with my colleagues on the Committee, namely on the 

83· 
F,lnctiolls of the Chief Judge Martial 

(c) To receive and act upon petitions against undue delay in trials 
by court-martial. 

composition of the Court in Courts-Martial. I believe:­
(a) That a private soldier, lance-corporal, or corporal (or lance­

bombardier or bombudier) should have the right to demand that 
one corporal (or bombardier) should sit on a Court-Martial com­

rog. 

]44· 

(d) To give advice on questions of law arising out of court-martial 
proceedings. as docs the Judge Advocate General at present. 

To preside o\'cr Courts-Martial Appeal Court. 

I 
posed of three persons trying him, or that two corporals (or 
bombardiers) should sit on a Court<\lartial composed of five 
persons trying him. . 

(b) That a serjeant or warrant officer should have the right to demand 
that one serjcant or warrant officer, as the case may be, should 

]97· To supply Judge Martial or Deputy Judge Martial (or trials by 
General Court-Martial. 

sit on a Court-1I1artial composed of three persons trying him, or 
that two serjeants or warrant officers should sit on a Court-Martial 

2J3· To supply Assistant Judge 
by District Court-Martial. 

Martial for mor€ serious cases tried 
composed of flVc persons trying him. 

(c) That the remaining members of the Court should be officers and 
should be th£' only members of the Court determining sentcnce. 

60
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APPENDIX A 
LOnUt'f thb proposal the other ranks serving on a Court-Martial \\oulll (Referred to in paragraph 2)

always bl' at least 01 the rank of non-commissioncd officer and would only 
decide whether the accused was or was not guilty. 

LIST OF PERSOSS AliI) OIl(aSISATIOSS '01'110 GAVIt ORAL EVI08l'lCIt
In general, no person, whether in civilian life or ill the ser... ices, should 1181'01lV. TIIR CoMMITT£E 

be liable to coonnion for any serious offence except through the la\\ful 
judgment of his peers. These words come down the age:; {rom Magna 
Carta. 1210. wht'fC it was agreed that 110 free man should be imprisoned .. nisi 
per h:gale judicium parium ...el per legem teflOE ". In civilian life a man 
charged \\ ilh a st;rious of!t:nce has in effoct the right to dcmaud trial by his 
peers, because a jury is taken at random from all sections of the community 
to try him. 

In the services. onc cannot introduce a similar provision to ensure that 
a jury i:; dra\\n at random from all members of the St'n:iccs. because to do so 
\\Quld cunflict \\ilb discipline. The central problem in Courts-Martial is the 
reconciliation of discipline with justice. But I suggest that an attempt should 
be made to a$.';imilate Court-Martial procedure to civilian procedure in this 
important respect, if it can be done wilhout affecting discipline. 

~lost private soldiers are today so young that it would be \\Tong for them 
10 ~rve on Courts-Martial. Moreover, there is no guarantee that a private 
soldlcr has a proper understanding of the requirements of dbtipline. But 
corporal.. (or bombardicrs) are men who ha\'e received promotion bcrau.' 
thly have a sense of fI..'~pon",ioility and discipline. If they can be tru;;td 
with th' li\"!::> of their ~tions in the exacting predicaments of battle, surd)' 
they can be trusted to ser....e a:; members of a jury. The proposal which I 
have made would limit their functions to serving as jurymen, as they would 
Ilot bt· consulted on sentence. 

It has bet>n suggested that many other ranks would strongly object to 
having other ranks sitting in judgment upon them. I hav~ some doubts 
whether this is so, but in any event the point is met by the requirement 
that other ranks will sit only if the accused so demands. 

Th~ p~posal which I h.ave made should ~ cOllsidered in the light of the 
("ommlftee s recommendation that all verdicts should be unanimous. It 
i? an atte.mpted c~mpromise between a number of conflicting considera. 
!IOIl!'o. If It were tfled out for a certain period it might well be found wrong 
~n som~ respects, and consequent changes could be made. But in my view, 
In the Interests of ensuring that the fundamental principles of British justice 
and freedom deri\'ed from :-'1agna Carta shall extend even to Courts-Martial, 
:-ome attcmp:t should be made to gi\'e other ranks the right to ensure that 
If they so \\"Ish they shall not be convicted unless by the verdict of at least 
one other rank as well as officers. . 

(Sgd.) RAYMOND BLACKBURN. 

Bar Council 

Barker, Lieut.-General Sir E\el)'n. K BE, 
C.B, 0.5.0., :\LC. 

Bare. :"tlajor A R, 0.5.0., '1C. 

Barraeloulotb, Group Captam J
 
Beak, CoIunel \\' H. OB.E ..
 
Cas;el. The Rt. HOIl. ~ir Felix, Dart" K ( 

Cochrane. Air :'larshal the Hon. Sir 
Ralph A" Kl\.E, C.B., A.F.C.• C"ll,ns. Group CaptaIn H.J, C.UEI 

Crocker. Genen.1 Sir John T .• KBE., 
C.B.. 0.50.. )I.C. 

Ende, Mr. T . ..\ 
Giles. Major E., ;\18.E. 
Graham. llijor J. F. c.. 
Gurney, ~lajor_Generai R., CB, .\ D.C. 

(ret.!. 
Haldane Society 

Hardy-Roberts, Brigadier G. PCB., 
C.B.E. (ret.). 

Hobday, Colonel R E" 0,5,0. 
Kirkman, Lieut.-General ~Ir ~Idne)' C" 

KBE., C.B., ;\lC. 
L.a...ren~, lIr. W. RUSliClI 

• 
Law Societ)' 

Lock. }Olr. H H. 

:.lcCall, Captain J 

:\lacGcogh, Sir Henry I). 
K.B.E., 1'.0., KC. 

MacGregor, Air "Icc-Marshal 
V.F.C. 

:'lachon. Mr. G. C S. 

F K.C, B.. 

,\., C.n,F., 

:\Ianninl:'ham-Buller, Lleut.·Colonel HE, 
K.C.,1\IP 

lIloore. Mr. E, Garth 

Moorhead. Major-General C. D., C.B, 
0.5.0., M.C. 

Morgan, :'lr. W. Gwynn ... 

Murray, Major.Gcneralll" C.B" 0.5.0.... 
O'Connor, General Sir lhcharcl N, KC,B" 

0.5.0., M.C., .\ DC. 
Pensotti, Mr. C. J T 

Pritt, Mr. I) N, K.C.. M.P.
 
Pullar, Squadron Leader L. J L.,:\I C.
 

Robinson. Lieut.-Colonel Eo B.. :\IC. (ret 1 
Saunders, Air :'Iar"hal Sir lIu~h \\ L., 

K,B,I-:, C,H" MC" I),F.C.. :\UI 
Savill, L,eut.,Colonel K E, D.S.O. 

Hepresentet.l by ;\.tr. G. O. Siadt, K_C. 
:'lr. Eric Sachs. KC., Sir Andrew Clark, 
&rt." KC.. and :.rr. C«il Ha\'efS, K.C. 

General Officer Commanwng·in---Gblef. I :astern 
Command. 

Permanent President Court:;-)l.utial, South~rn 
Command, 

l)irectorato of Personal Sen'ices, Air ;\hoi,try, 
Governor of BetHurd Gaol. 
Funnerly Judge ,-\d\'ocate Gen~1 of the 

Focces. 
.\Ir Officer Comrnanding-in..chief, TfiLnsport 

Command. l~oya.l Air Fora-. 
Staff Officer In charge of Admillbtratlon. 

:So. 28 Group. Royal A,r Force. 
GeneraJ Officer. Commanding-in.(.hlt'f, 

Southern Command 

Q.\f.G's. Department, War Office. 
Permanent President Couns-:\lart.Jal, London 

Dbtrict. 
Formerly Diree::tO£ of Persoll.OLl Seo':ices (B). 

War Office. 
Hepresented by :.tr. P. T. Kerri,l?D. Barnster. 

at.Law, and :\tr, "·m. Sedley, SoliCItor, 
Formerly D. A and Q.)I,G., Sec<md Arm)' 

Pre,;,dent, Review of Sentences Board. 
Deputy Chief of the Impenal General S~ 

Barris1.er-at-Law. Formerly of the Jlld'ie 
Advocate General's Office. 

Represented by Sir HlIgh)1 FostCT anI! 
Colonel W ,\. Gillett. 

Soeretary of the Institute of Shorthand 
Writers. 

Royal Army Sen-icc Corps (Supply Training 
Wing). 

Judl)e Advocate General of the ForcC!l. 

Air Officer in charge of Administration. 
Fighttlr Command. Royal Air Force. 

Assistant Secret-..ry, \Var Office, 
Form...rly of the Judge Advocate General's 

Office. 
Barrist...r-al-Lal\·. Formerly of the Judge 

Advocate General's Off,ce. 
Formerly U,;,puty Adjutant-Genera!, Middle 

Ea~t. 

Solicitor (late Royal Air F.... rce Volunteer 
l~e!lCrvll). 

I)ireclor of Personal Services (Al, War Office. 
Adjutant·General to the Forces. 

Barrister-at-Law. Formerly of the Judl(e 
Advocate Gene,al's Office. 

Royal Air Force :'Iember 01 th" Re\"cw of 
Sentences Board 

Late th.. E",,,t York,;hire Regiment. 
Air Officer Commandine-,n-Chlef, I30mbcr 

Command, Hoyal Air Force 
Direct'lrate of Personal SC!"vices, "-ar Office. 
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APPENDIX A 
LOnUt'f thb proposal the other ranks serving on a Court-Martial \\oulll (Referred to in paragraph 2)
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V.F.C. 

:'lachon. Mr. G. C S. 

F K.C, B.. 

,\., C.n,F., 

:\Ianninl:'ham-Buller, Lleut.·Colonel HE, 
K.C.,1\IP 

lIloore. Mr. E, Garth 

Moorhead. Major-General C. D., C.B, 
0.5.0., M.C. 

Morgan, :'lr. W. Gwynn ... 

Murray, Major.Gcneralll" C.B" 0.5.0.... 
O'Connor, General Sir lhcharcl N, KC,B" 

0.5.0., M.C., .\ DC. 
Pensotti, Mr. C. J T 

Pritt, Mr. I) N, K.C.. M.P.
 
Pullar, Squadron Leader L. J L.,:\I C.
 

Robinson. Lieut.-Colonel Eo B.. :\IC. (ret 1 
Saunders, Air :'Iar"hal Sir lIu~h \\ L., 

K,B,I-:, C,H" MC" I),F.C.. :\UI 
Savill, L,eut.,Colonel K E, D.S.O. 

Hepresentet.l by ;\.tr. G. O. Siadt, K_C. 
:'lr. Eric Sachs. KC., Sir Andrew Clark, 
&rt." KC.. and :.rr. C«il Ha\'efS, K.C. 

General Officer Commanwng·in---Gblef. I :astern 
Command. 

Permanent President Court:;-)l.utial, South~rn 
Command, 

l)irectorato of Personal Sen'ices, Air ;\hoi,try, 
Governor of BetHurd Gaol. 
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Command. l~oya.l Air Fora-. 
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Permanent President Couns-:\lart.Jal, London 

Dbtrict. 
Formerly Diree::tO£ of Persoll.OLl Seo':ices (B). 

War Office. 
Hepresented by :.tr. P. T. Kerri,l?D. Barnster. 

at.Law, and :\tr, "·m. Sedley, SoliCItor, 
Formerly D. A and Q.)I,G., Sec<md Arm)' 

Pre,;,dent, Review of Sentences Board. 
Deputy Chief of the Impenal General S~ 

Barris1.er-at-Law. Formerly of the Jlld'ie 
Advocate General's Office. 

Represented by Sir HlIgh)1 FostCT anI! 
Colonel W ,\. Gillett. 

Soeretary of the Institute of Shorthand 
Writers. 

Royal Army Sen-icc Corps (Supply Training 
Wing). 

Judl)e Advocate General of the ForcC!l. 

Air Officer in charge of Administration. 
Fighttlr Command. Royal Air Force. 

Assistant Secret-..ry, \Var Office, 
Form...rly of the Judge Advocate General's 

Office. 
Barrist...r-al-Lal\·. Formerly of the Judge 

Advocate General's Off,ce. 
Formerly U,;,puty Adjutant-Genera!, Middle 

Ea~t. 

Solicitor (late Royal Air F.... rce Volunteer 
l~e!lCrvll). 

I)ireclor of Personal Services (Al, War Office. 
Adjutant·General to the Forces. 

Barrister-at-Law. Formerly of the Judl(e 
Advocate Gene,al's Office. 

Royal Air Force :'Iember 01 th" Re\"cw of 
Sentences Board 

Late th.. E",,,t York,;hire Regiment. 
Air Officer Commandine-,n-Chlef, I30mbcr 

Command, Hoyal Air Force 
Direct'lrate of Personal SC!"vices, "-ar Office. 
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Schuster, l.(jn!. G,C.E,. C.V.O.• K.C. 
Shapcott, Bril)adicr II, GO., C.8.E., M.C. Officer in e1mrge of "Idiur)' Department. 

Judge Advocate Gcneral'$ OffiCt'. 
Sle 'or, A,r C.bief "larrJml Sir Jolin C., Air Council "Iember for Personnel. 

K.C.B, ns,o" M.C. 
Ste\·cn'oOn. )1a.Jor MelforJ S.. KC. Formerly of tile JudJ;l' Advocate General'.. 

Office. 
Stirling. "Ir C L. C.B,F., KC Deputy Judge Advocate General of the 

Force$ 
Stt>rford. General Sir ::'olonlagu, K.GB.. General Officer CommandinR-m·Chicf, 

KHE., D.S.O, MC 1\orthern Command 
lh"mson, Cartam F. "', M,B.F. Judge Advocate Genera!"s Offil'l'. 
\·tall". Colond G ,tire)' Formerly of the Jud~ Advocate General's 

Office. (Barrister-at-La".) 
\\'beatle\'. Licnt·C'olonel R. II. D,S.O. Dir~tonte of Personal Ston'icC$, \\'ar Office. 
WOI)<lrdJ", Cal'tam J. E. Horal .\rmy Sen'ice Corps, 

:-':OTIII:, Some nam('$ are Dol "i\'ell on the aoove list for WI' rea!lon ~tated ID para~ph 1 
of tbe Heron. 

APPE,XDlX B 

(Referred to in paragraph 2) 

LIST OP" l'ERSOSS AND ORGA1<ISATlO1<S WHO SUBIUTTKO )'l!:NOIiANOII, ETC.,
 
TO THE CollllllTTEI!:
 

Archdale, l.leut.·Colonl"l A, Q. (ret.).
 
A!>hton, \lr. <.:. P.
 
Balley, :\Ir. J W.
 
Bar CounCIL
 
Barnett. \\'mg Commander 0, C., O.B.E. Judge Advocate General's Office.
 
Beak, Colnnel \\ 1-1" O.8.E. Governor of Bedford GaoL
 
Henham. "'Iajor (; C. Solicitor.
 
Buller, ;llaJor L.:\I (ret.) .. Formerly Permanent President, Courts­


Martial 
Butl.:r. ;llr. II 
<:a".,;el. The Ht. Hon Sir Felix, Bart., KC. Formerly Judge Advocate General of the 

Fon::es. 
Central 1J.<'anl for Gon!IClentious Objectors. 
Clilrk, Mr. Adnan (per Mr, J \\'Ilson) ... Late Solicltor General, Smgapore.
Cohen, Captdm M Late Royal ArtIllery.
Conn, ;llr. J. Late Royal Engineers.
Cranfield, lIIr. L. S. W. Solicitor. 
Director .)1 i'er'!(lnal Services Air Ministry. 
Dlrector of Persunal Services \Var Office. 
Elide, Mr. T A, 
E\~~ns, "lajor E. A G. Formerly D. A. J. A. G., Ea$tern Command, 

India, 
I'airweather, Captain E. H. The Loyal Regiment.

FJemlllg-Sand<.'!i, i\lr T Late Judge of the High Court, Klmrtouill.
 
Freedom lJo.:fence Leagull.
 
I'n<'nd, Mr. A. G. . . Barrister-at·L1.w.
 
Gane. Mrs. I{. M
 
Gar~ton, Mr. L.
 
Glhnore, IIlr. B
 
Goff, I'M E. W. ... . .. Late RO}'al Air Force,
 
Gorman, WlIlgCommander Wm., KC. Formerly of the Judge Advocate General's 

Office. 
(~uld, Mr. A, R
 
Greave~, Sir Juhn. C.RE. Formerly Sher,ff of Bombay.

Haldane Socll:tv, 
Harplev, Mr. 0, A Late The Parachute Regiment.
HawkiilS. Mr, II. N 
Henne sy, Mr. It G, 
Ilooton, \1.l.Ior A C. Permanent President Conrts-"'lartlal. 
Ho..f<)nJ, :\tt II. J Late Home Guard.
 
Jenkms, ;llr. J. H. Solicitor
 
Klnnaml, Mr, C.
 

I.ansrie!, Mr, J Late Tile Irish Guards.
 
Lattey, Mr. J. T Barrister-at-Law, Alexandria.
 
La\\TenCe, 1\rr. \V. HUl>SCli Barrister·at-Law. Formerly of the Judge
 

Advocate General's Office, 
Law Society. 
Leicester, Lieut-Colond Sir ChariI'>!, Bart. Kmg's Dra~oon Guards. Royal Armoureo:l 

(ret.). "",,,,. 
Levington. rotr. A ... Late l«>val AIr Force 
Lickfold. MC5IiI"5. J E. &: Sons ... SOllcltorS. 
Lock, :lou. H. H. S<x:retary, InstItute of Shonhand Wnters. 
Lucas-Tooth, Lieut-Colonel Sir lIugh, 

Bart, ~lP. 
\1acGeag-h, Sir Henr)' D F., KCB, Judge Ad\'ocate General of the Forces. 

KB.E., TO., KC. 
\lacLeod, ;llr, .\. C 
:.lanniIlgham-Buller, Lieut.·Colnnel R E, Formerly of the Judge Advocate Genera!"~ 

KC., M P, Oilice. 
\IaMaIl, Mr. H. Late Roya! Air Force Yolunteer Uc.;oer"e. 
:\Ioore, :\Ir. E. Garth Bilmster·at·l.aw Formerly 01 the Judi;e 

Ad\'ocate General's Office 
)Iorgan, :\lr. W. GW}'D.D Sohcitor (late Royal AIr Force Volunteer 

R_rve). 
'xield. Lieut.-C<>lonel Ba.sll, ;l18.E,. KC., Formerly of the Judge Ad\'OCate General's 

:\IP. 0""". 
'xew, Flight Lieutenant A II, \t B.E Roval Air Force.
 
O'Connor. General Sir Richard ~ , I\:.C, B,. .\djutant·General to the Focces.
 

0.5.0., 'IC., A,D.C. 
O'OooO\'afI, ~Ir J 
Pensotll, ::'olr C J T Rarrister-at-Law, FormeTly of the Judge 

Advocate General's Office. 
Price, l'>1n>. I.. G. 
Pntchard, Lieut.-Colunel I· E, )1,01':, Formerly 01 tl.. Judge Advocate General',. 

K.C. (no\\ ~Ir. Ju,tice I'Tltchard). Office. 
RlWI. torr. A. K So!Lcitor. 
Salmon, Mr. C}'ril, KC FormeTly 01 'h. Judge Ad\"'OCate Genernl'l 

Office.
 
SaI!dcTSOu, Captain R A. G,


• Sandford, )lr. H. R
 
Schuster Lord, G.GB., C.\' 0., K.C.
 
Silver, Mr. G. R. J
 
Smith, Lieut.·Colonel J It Bickford Formerly staff 01 the Judge Advocate General.
 

in-India.
 
Smith, Lieut.·Colonel S. 11 , ;lIC War Office.
 
Smythe, Hight Lieutenant J II.
 
Snuggs. Mr. E. 11.
 
Stanton, Lieut-Colonol J 13;\1 The Kmg's Own Scottish Borders (R..\.RO,}. 
Ste"enson, Lieut.-Colonel J (ret) l.egal Branch, Control Commissiun for 

Germany. 
Stewart, )lr. A. R 
Stewart-Smlth. Major D. C. Judge Advocate General's Office. 
Streatfeild, Lieut.-Colonel G. H 13.. MC., :"rmerly of tho Judge Ad\'ocate General's 

K.C. (now Mr. Justice StreatfeiM). Office. 
Taylor, 1\1r. l\l J. SuliCitor. 
Veale, Colonel Geoffrey Furmerly of the Judge Advocate Ceneral's 

Office. (Barrister-at-Law.) 
\\'aldron, Squadron Leader E N. E. (reL) Late Royal Air Force. 
Way, LieLlt.-Commander A E.. MRE. Late Hoyal Navy 

(ret.) 
Webb, Private R G, The Hoyal Berkshire Regiment. 
Westley, Mr. E. 
White, Wing Commander C. ;\Iontgumory. J'ormerly of the Judge Advocate GeneMl's 

KC. Office. 
Wilkins, Mr. B. 
Wilhams, Squadron Leadllr H L. Late Royal Air Force. 
Wilson, Mr. S. C. ... Late Ruyal Alt Force Volunteer Heservo. 

(I3arri,.ter-at ·Law.J 
Woodrotle, Captain J E ... Rop,l Army Sen'lce Corps. 

SOTR._Some naml"Jl are Dot gi\'en on the above list for the reason stated in paral:"rarh 2 
()f the Heport. 
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APPENDIX C 

(Referred to ill paragraph Ill) 

PIlOPOSED Kg\\, OftPAIlTlofll:NTS 

O"lIIfI~ of E5fabb~lImt"l 

I. It IS OI"CeliIlary fin;t to ebtablish the probable fUlUre n,lume of court-nv.rtial "U1k. 
In the recently pubh...hed Wrute Paper on })efence ((md 13l7) the :ovenl(U" "f It,.· .\nny 
and tbe Ruyal .\Ir J·orce are ~ as follow" 

151 .~pnI, 1l)"S Jut .lltJrcll, 1<)-1<) 

Army 534,000 345,000 
Royal Air j'"rce ... 261,000 l~6.000 

S7 1,000 

"l Tile ra.tio of uia.!s b)' c"urt·marlial to strength III the .\nny has \aried bet"Cf'n ... 
I • percent 10 1931> to l·iS per cent. in 19H 5 In the Ro)'a.!.\lr Fvn;e thl' CO~p"D.hr. 
ligures are O'l per Cent. and 0·'4 per ceDt. Thc increa_ in tile WaT-tune ye<lU are n,' 
dQllbt due In thc main to the increase of desertion and ab.enoe w,thout lea\e anrl to uII\<'r 
offen<:e5 "·hich. becau>ol' of the cin;umsta.nce:> of act,,·c :,er.....ce. are more frequl'nt In "ar 
than in peace. 

3. The '938 figures reler ani), to the regular army and the I"C'gUIar a.t f"ret", an<llt mu.~t 
tllCr~fuce be oon"ldered "h.ether the Introduction of CQmput..ory !>er\·icc is hkely to ,au"," 
an increase in the ra.t,O of offences tn strength. It IS certain, on the one hand, that U"lC 
r~ult 01 :\aUonill:)en Ice will be to hemg 1I.lt0 the Forces, espec.all)',olO the .\rnlY." number 
of youn~ rm-n With cnmlllal re<:<.rus and tendencies, Tlus may be espec.ally so dunng ule 
Immed,ate fll~t·"ar pemJd. "bether or not this "ill raise the ra.uo 01 trw>! by court­
ma.rt.a1 to ..treo!:th permanently abo\·e the pre-war level remlllns to be seen, and In the 
calculation~ "ruch follow we have made no allowance for thi!; pOiS:>,b.lity. 

of We h.a..-e endcavourtd to determine the Iikel)' minimum ligure of court.-martla.! "n 
which to bast' our estimate for the It!g4J staft" ncces..ary to .mplement our recommendaunn" 
as to orgalll$l.t'<lll. In the h!:ht of the best e\"ldellce a\"2..1a.ble to u". and after cun"ultat,vn 
",til the Judge Ad\·nca.te General's Department. we are of opllllun that the number 01 
courb·martlill m the Army and Roya-l Air Force is hkely to be about I per <:cnt. ulm'erall 
strength. that 1$ to gr. not less tlian 5,500 courts-rnartm.l each ycar, ran~ln); Irllm the 
m"~t trivia.! to lhe most complicated. 

S 01 thi,,'"lIurnber at least .0 pet cent. are, we thmk, hkely to be General Courts-:\tart,al 
\\0 assume that there "III be a neghglble number only of Emergency CourL~·;\lartlol.l 

6. On the baSIS of a total of 5,500 eourt>;-martial a year, wc estimate that apprO]lllnatc1} 
S50 w.ll be (;eneral Cou~,i\lart,al with a Judge i\tartlal as pres,dent, and ',sao w.ll be 
District Courts-;\lartlal w,th an Assistant Judge Martial as pre"ldent. 

1. On these ligul'es we have made an est,mate of requlremenh 1lI legal staff In domg 
80 wo b.."\ve as"ullletl tlmt the Judge Advocale General's pn:5\;l1t comm,tment III regard to 
war enmes has been h'l'lldated. We have also assumed, after consultatIon WIth tlle Ju,lge 
AJvocatu General, that .....,parate legal staffs, butn for Ule ChIef J ud).;e Martial's IJepartrncnt 
and for thu I)mll,:torah~S of Lcga.l !:Ien'lcts, WIll be maintained m three overseas comnmnd,~ 
only, namely, !<hme Army. Middle East and Far East, and Ihat the r..:qlllremenls of oth"'r 
CQIIlmand3 Will 00 mel either Irom home or from ent uf the (ur"'l;0lllg throo overseas. 
cOlllmands. 

II. The <>flice of the Chief Judge :'Iartial is likel)' to require the follow.ng, aU 01 whom 
w,lI be c"'lhans :­

Chief Judge ~Iartial. 
V,ce·Chid Judge Martial. 
Judges Marl,a!. ~ 
A!>:>.stant jud~es ~ artial. 
Legal All5istant (EstablIshment Officer). 
l(eg.~trar (leg1l.lly qua.!lfilXiJ fot the Court of l\ppea1and <lff1ce. 
A~,~tant Regu;ttar (1eg:..Jly qualified). 

9 In a.ddition subordinatc· staff will be required not legally qualified. to include a 
Chief Clerk for th~ Appeal and Court·Martial Registry, a Librarian and a proper number 
of oote. takers. 

10, Of the legally quahlied staff, the Chief J udgt :,>Iart,al, the Yice.Chie! Jud'le Martial. 
the Legal .o\ssirtant, the R~istrar and the .\'lSluant Rtfl:lstrar WIll bt> reqUIred Irrespect.ve 
of the number of actual trials The numbeTq of judges :'Ilanial and ,\ssl'>tant Judge~ 
:'>Ianial can bel a.djusted acoordmR to the actual \·olullH" of work 

II Thiq establishment would pro\·ide foe the folio" 1IIl:( ~taff III each of the three malll 
O\-erSeaS command.'! referred tn alxwe:­

Judge Manial jappointcd Depuh' Ch,ef Judge )lartial for the cumma.nd abroadj 
Judge Mart.al (for use on tnal work and to relieve the Deput\' Chief judge \fartial) 

l .\ssistant JudRf'S :'llartilll 

Il Th~ Ilgur have been calculaltd ,u unler t<l allow for lea\e, ~,ckne!>:> a.nJ the 
nurmal inc,dl'noe of postlDg It hAs al--o been as::.umed lhat If the \·olume of work pro\"e" 
temporarily too lar~e for tJu" .rreduclble mlUlmum of staff to handle. then .t "ould be 
pos>;ible to rnue u...e of law)'en appolllted tid IIOf, !Ia)', to th.. Courts-Martial Appeal U'un 
III London, or as pte"-ldenU of OOllrb-marhal at. bome or III German)', and tha.t rf'lllforce­
ments could be SlOularly obtam..d In c"rUm sta.tl0nq abroad from local lawyer>;. \\ e wbb. 
howe\-eT to make it <:Ie..... that unle the number of permanent staft", albe,t kept to ... 
minimu~, allowli f(or pO:Sungs. lea\e and siclmess, tbe seryice will not be at'-"'CtlVf' to 
~uitable eandidatf"S and the nt" '<heme would inentahlv then make a bad start 

.3 Surularly, tile minimum taft required f<1l" the Duedorate; nf l..e1al ServlCts III th.. 
Arm)' and the Roval Air Force "Quid be as lollow~ ­

Vtrt<./fmdr v} .hm~ ul(.d St" i,·t 

(lI"d L"IJI l'I$/~"o" 

War Ofucc 

l<t:gular Ofucer"l ../ 
Bnsa(her-m ch~n:l' -Olrector uf Army J.elo:aJ ~tl..ice~ \OAI. S , Colonels" • 0.0..\1..5. and Second·in-Command 

I 1>.0..\,1..5, (iru,tructionl· 

• l.,eut,-CllIOllel~ J abroad 
3 at home (I ,n~truetioill. 

\IaJon. J alJroa.d, 
6 at home (I Instruct.on). 

Cal1tain~ 3 abroad 
') at home. 

Capt."\ll1 Administra\l\e IIIt1eer (II0t lell:lIJ1y '1'IallnN!l. 

Tot ...l 31 

DlrUIOI"!I< oj Air Force Lel,,1 Strl'iu. 

(/Iud Ltgal lflslrll(lion) 

,\ir Mimslry 

(Hc~u)ar Officcr~) 

"f Air For~ Lejllal Serv~ 

(D.I\ F.1.,S,j, 
Group Captain l'ro!i(.'Culion and i'l'trllction (DD.A.I'.L.S.). , Win~ Commander 3 abroad 

'\lr Commodvrc- -1Il ch3rll:l'-Director 

at home (I instruction) 
o Squadron Lea.dcr" 3 abroad. 

3 al home (I JOstrllctionj. 
Hight LieuteDanh l abroad. 

J at home, 
FltJo:ht l.,eutenant .-\dmonistrat,\"e Officer /n....( IegaJly qualified) . 

Total 20 

Total ]1 In these cases also l'dlowance !l.a§ been made lor the Dir"tc"<:torat~ to be ruprC5ellted III 
three major command' abroad 
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APPENDIX C 

(Referred to ill paragraph Ill) 

PIlOPOSED Kg\\, OftPAIlTlofll:NTS 

O"lIIfI~ of E5fabb~lImt"l 

I. It IS OI"CeliIlary fin;t to ebtablish the probable fUlUre n,lume of court-nv.rtial "U1k. 
In the recently pubh...hed Wrute Paper on })efence ((md 13l7) the :ovenl(U" "f It,.· .\nny 
and tbe Ruyal .\Ir J·orce are ~ as follow" 

151 .~pnI, 1l)"S Jut .lltJrcll, 1<)-1<) 

Army 534,000 345,000 
Royal Air j'"rce ... 261,000 l~6.000 

S7 1,000 

"l Tile ra.tio of uia.!s b)' c"urt·marlial to strength III the .\nny has \aried bet"Cf'n ... 
I • percent 10 1931> to l·iS per cent. in 19H 5 In the Ro)'a.!.\lr Fvn;e thl' CO~p"D.hr. 
ligures are O'l per Cent. and 0·'4 per ceDt. Thc increa_ in tile WaT-tune ye<lU are n,' 
dQllbt due In thc main to the increase of desertion and ab.enoe w,thout lea\e anrl to uII\<'r 
offen<:e5 "·hich. becau>ol' of the cin;umsta.nce:> of act,,·c :,er.....ce. are more frequl'nt In "ar 
than in peace. 

3. The '938 figures reler ani), to the regular army and the I"C'gUIar a.t f"ret", an<llt mu.~t 
tllCr~fuce be oon"ldered "h.ether the Introduction of CQmput..ory !>er\·icc is hkely to ,au"," 
an increase in the ra.t,O of offences tn strength. It IS certain, on the one hand, that U"lC 
r~ult 01 :\aUonill:)en Ice will be to hemg 1I.lt0 the Forces, espec.all)',olO the .\rnlY." number 
of youn~ rm-n With cnmlllal re<:<.rus and tendencies, Tlus may be espec.ally so dunng ule 
Immed,ate fll~t·"ar pemJd. "bether or not this "ill raise the ra.uo 01 trw>! by court­
ma.rt.a1 to ..treo!:th permanently abo\·e the pre-war level remlllns to be seen, and In the 
calculation~ "ruch follow we have made no allowance for thi!; pOiS:>,b.lity. 

of We h.a..-e endcavourtd to determine the Iikel)' minimum ligure of court.-martla.! "n 
which to bast' our estimate for the It!g4J staft" ncces..ary to .mplement our recommendaunn" 
as to orgalll$l.t'<lll. In the h!:ht of the best e\"ldellce a\"2..1a.ble to u". and after cun"ultat,vn 
",til the Judge Ad\·nca.te General's Department. we are of opllllun that the number 01 
courb·martlill m the Army and Roya-l Air Force is hkely to be about I per <:cnt. ulm'erall 
strength. that 1$ to gr. not less tlian 5,500 courts-rnartm.l each ycar, ran~ln); Irllm the 
m"~t trivia.! to lhe most complicated. 

S 01 thi,,'"lIurnber at least .0 pet cent. are, we thmk, hkely to be General Courts-:\tart,al 
\\0 assume that there "III be a neghglble number only of Emergency CourL~·;\lartlol.l 

6. On the baSIS of a total of 5,500 eourt>;-martial a year, wc estimate that apprO]lllnatc1} 
S50 w.ll be (;eneral Cou~,i\lart,al with a Judge i\tartlal as pres,dent, and ',sao w.ll be 
District Courts-;\lartlal w,th an Assistant Judge Martial as pre"ldent. 

1. On these ligul'es we have made an est,mate of requlremenh 1lI legal staff In domg 
80 wo b.."\ve as"ullletl tlmt the Judge Advocale General's pn:5\;l1t comm,tment III regard to 
war enmes has been h'l'lldated. We have also assumed, after consultatIon WIth tlle Ju,lge 
AJvocatu General, that .....,parate legal staffs, butn for Ule ChIef J ud).;e Martial's IJepartrncnt 
and for thu I)mll,:torah~S of Lcga.l !:Ien'lcts, WIll be maintained m three overseas comnmnd,~ 
only, namely, !<hme Army. Middle East and Far East, and Ihat the r..:qlllremenls of oth"'r 
CQIIlmand3 Will 00 mel either Irom home or from ent uf the (ur"'l;0lllg throo overseas. 
cOlllmands. 

II. The <>flice of the Chief Judge :'Iartial is likel)' to require the follow.ng, aU 01 whom 
w,lI be c"'lhans :­

Chief Judge ~Iartial. 
V,ce·Chid Judge Martial. 
Judges Marl,a!. ~ 
A!>:>.stant jud~es ~ artial. 
Legal All5istant (EstablIshment Officer). 
l(eg.~trar (leg1l.lly qua.!lfilXiJ fot the Court of l\ppea1and <lff1ce. 
A~,~tant Regu;ttar (1eg:..Jly qualified). 

9 In a.ddition subordinatc· staff will be required not legally qualified. to include a 
Chief Clerk for th~ Appeal and Court·Martial Registry, a Librarian and a proper number 
of oote. takers. 

10, Of the legally quahlied staff, the Chief J udgt :,>Iart,al, the Yice.Chie! Jud'le Martial. 
the Legal .o\ssirtant, the R~istrar and the .\'lSluant Rtfl:lstrar WIll bt> reqUIred Irrespect.ve 
of the number of actual trials The numbeTq of judges :'Ilanial and ,\ssl'>tant Judge~ 
:'>Ianial can bel a.djusted acoordmR to the actual \·olullH" of work 

II Thiq establishment would pro\·ide foe the folio" 1IIl:( ~taff III each of the three malll 
O\-erSeaS command.'! referred tn alxwe:­

Judge Manial jappointcd Depuh' Ch,ef Judge )lartial for the cumma.nd abroadj 
Judge Mart.al (for use on tnal work and to relieve the Deput\' Chief judge \fartial) 

l .\ssistant JudRf'S :'llartilll 

Il Th~ Ilgur have been calculaltd ,u unler t<l allow for lea\e, ~,ckne!>:> a.nJ the 
nurmal inc,dl'noe of postlDg It hAs al--o been as::.umed lhat If the \·olume of work pro\"e" 
temporarily too lar~e for tJu" .rreduclble mlUlmum of staff to handle. then .t "ould be 
pos>;ible to rnue u...e of law)'en appolllted tid IIOf, !Ia)', to th.. Courts-Martial Appeal U'un 
III London, or as pte"-ldenU of OOllrb-marhal at. bome or III German)', and tha.t rf'lllforce­
ments could be SlOularly obtam..d In c"rUm sta.tl0nq abroad from local lawyer>;. \\ e wbb. 
howe\-eT to make it <:Ie..... that unle the number of permanent staft", albe,t kept to ... 
minimu~, allowli f(or pO:Sungs. lea\e and siclmess, tbe seryice will not be at'-"'CtlVf' to 
~uitable eandidatf"S and the nt" '<heme would inentahlv then make a bad start 

.3 Surularly, tile minimum taft required f<1l" the Duedorate; nf l..e1al ServlCts III th.. 
Arm)' and the Roval Air Force "Quid be as lollow~ ­

Vtrt<./fmdr v} .hm~ ul(.d St" i,·t 

(lI"d L"IJI l'I$/~"o" 

War Ofucc 

l<t:gular Ofucer"l ../ 
Bnsa(her-m ch~n:l' -Olrector uf Army J.elo:aJ ~tl..ice~ \OAI. S , Colonels" • 0.0..\1..5. and Second·in-Command 

I 1>.0..\,1..5, (iru,tructionl· 

• l.,eut,-CllIOllel~ J abroad 
3 at home (I ,n~truetioill. 

\IaJon. J alJroa.d, 
6 at home (I Instruct.on). 

Cal1tain~ 3 abroad 
') at home. 

Capt."\ll1 Administra\l\e IIIt1eer (II0t lell:lIJ1y '1'IallnN!l. 

Tot ...l 31 

DlrUIOI"!I< oj Air Force Lel,,1 Strl'iu. 

(/Iud Ltgal lflslrll(lion) 

,\ir Mimslry 

(Hc~u)ar Officcr~) 

"f Air For~ Lejllal Serv~ 

(D.I\ F.1.,S,j, 
Group Captain l'ro!i(.'Culion and i'l'trllction (DD.A.I'.L.S.). , Win~ Commander 3 abroad 

'\lr Commodvrc- -1Il ch3rll:l'-Director 

at home (I instruction) 
o Squadron Lea.dcr" 3 abroad. 

3 al home (I JOstrllctionj. 
Hight LieuteDanh l abroad. 

J at home, 
FltJo:ht l.,eutenant .-\dmonistrat,\"e Officer /n....( IegaJly qualified) . 

Total 20 

Total ]1 In these cases also l'dlowance !l.a§ been made lor the Dir"tc"<:torat~ to be ruprC5ellted III 
three major command' abroad 
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I ... Both the ClueJ Judge Martial's Departmen~ and the SiLid Dlreelorate8 will be 
numerically smaJiand care must be taken to attract the riRht type of candid.to by good 
aalaries and, ",hat iii even nwre important, by reasonable prospect.~ of promotIon It may 
be nece!>$ar)", particul.uly if the ser~'ice IS fanned by ta.kin,: LD the majority of the entr-oI.D 
at tile same ",lte, to provide for time promotion up to tile rank ollieuwn&nt-colonel. with 
...milar hnancial lJrMp«U {QI'" the l;;vihan ~'tafl of the (hief Jud;!" \!artilll', llc\_rtmenl 

15. To pl"m I'lc for expan$i'm of the said Direc::torates In \1\ aT t.1I0C, a.nd lll-.o 1<) facihtllto 
the temponn' u.e "r lilW}'erll in addition to the estal>lbhment~. we thmk it (leslA-ble that 
a ~n'(' 01 "ffi~r$ moult! ~ established lor these two l>irector.l.l.e$. composed mitiall~ 
of 1aW)"ers ",110 durtu/o: tlullatc ",ar ha,·c been engaged (>11 s.,rvi~ le~l work, and who ~ 
prepared to Join such a rMer,·c. _,,- panel of lawyer.. a\-a..ilablc for temporary \Hlrk with 
the Chief Judgtl Martial'" Department could well be organised on similar lines 

16 U full \UOe ill I'" be ma.de of the eJ:pen knowledge of the ofticeu of thae departments, 
pll.l'beularly of prOiOCutinK branches, they must ha~~ transport iilIocated to them 10 wt, 
f(>l" exampl... deja)' in taklllg summaries of evidence flon n(>1 "n'!e througb dIfficulty in 
Uk'QI tile of'Iittr to) t~ .pot. 

LOl'DO~ 

PiU:.rIl.O "':\0 PL'BLl:>HhlJ 8\ illS MAJESrY'l> ~TATIONER\ ufFIO 
Tn .... plU'Cbaoed dir<'<.tly from H,M. !ot.uil'"ur Ofino at tiMIlnllc>",... adm-­

\'ork Ho_. K'........r. 1..onckoI>. W,e.2; Ib Cutlt SU"". £<11.1I00'11'1' 
'" Kille SlreO". MaJlcl>o'I... ~; 2 EdmWld StrOIIl, S, ..,k..... 

I S, "'...tn.•..• c........,. I,.lltddl, Tow« Lanto. S 'ol, t •
 
110 C""'ba,er Sir ,. Belf...t
 

va rM.O~GK AMY IIK'.'.'.
 

It/4'1
 
Pn.· U. J'{. II' t
 

, 4' 11.0·1' tl.~. 1."·~1 
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