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Army Legal Assistance:
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o
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Introduction’

The Legal Assistance Division, Office of The Judge Advo-
cate General (OTJAG), is now the proponent for three Army regu-
lations, all of which have been revised during the past two years.
Army Regulation 27-3, The Army Legal Assistance Program,’
which contains Army policy on legal assistance services, was re-
vised in 1995 to update the complete 1992 revision of Army Regu-
lation 27-3 Also, Army Regulation 27-55, Notarial Services,*
another legal assistance regulation, was completely revised in
1994, and contains Army policy on notarial services in the Army.
Finally, Army Regulation 608-99, Family Support, Child Custody,
and Paternity,’ formerly a personnel regulation under The Adju-
tant General (TAG) as the proponent agency, was completely re-
vised during 1994. Army Regulation 608-99, contains Army policy

In addition to discussing the more significant changes made
to these regulations, this article also ‘addresses Army legal assis-

tance statistics and surveys, joint legal assistance efforts, Army

tax assistance services, some recent changes in the law and other
regulations affecting legal assistance services, and future chal-
lenges for the Army legal assistance program.

. Legal Assistance Statistics

Before lookmg at thc future, it might be useful to examine
Army legal assistance statistics collected over the past five calen-
dar years by the Legal Assistance Division, OTIAG.S A lot of
time and effort is devoted to collecting and reporting legal assis-

'_tance data throughout the Army. However, prior to the 1992 revi-

sion of Army Regulation 27-3, the collected statistics were of little

govemning the financial support of famlly members, child cus-
tody, and paternity.

value. The 1992 revision of Army Regulation 27-3 modified DA
Form 4944-R, Report on Legal Assistance Services, to create a

' This article vpdates previous articles written on the Army legal assistance program, addresses the recent developments, and discusses the future challenges for the
program, For previous articles, see Colonel Alfred F. Arquilla, Family Support, Child Custody, and Paternity, 112 MiL. Law Rev. 17 (1986) (discussing background and
content of Army policies and regulations on financial support and paternity); Lieutenant Colonel Alfred F. Arquilla, Changes in Army Policy on Financial Nonsupport and
Parental Kidnapping, Army Law., June 1987, at 18; Colonel Alfred F. Arquilla, The New Army Legal Assistance Regulation, ArMY Law., May 1993, at 3; and Colonel
Alfred F. Arquilla, The Survey of Soldiers on Legal Assistance, Army Law., June 1994, at 44 [hereinafier Survey of Soldiers).

2 Dep't. OF ARMY, REG. 27-3, LEGAL SERVICES: THE ARMY LEGAL AS#ISTANCE ProcraM (10 Sept. 1995) [hereinafter AR 27-3]. ‘

* Id. (30 Sept. l992$ {hereihaﬂér AR 27-3 (1992)]. | | |

* DEP'T. OF ARMY, REG. 27-55, LEGAL SERVICES: NoTARIAL SERVICES (21 Jan. 1994) [hereinafter AR 27-55].

* Der'T. OF ARMY, REG. 608-99, PER#ONN’EL ArrFalrs: FaMiLy Support, CHILD CusToDY, AND PATERNITY (1 Nov. 1994) [hereinaftef AR 608-99]. The regulation rerriains

numbered in the 608 series of Army regulations, personal affairs, rather than the 27 series solely to ensure distribution of the regulation to Army commanders, who are
responsible for enforcement of this regulation. -

¢ No comprehensive set of Army legal assistance statistics prior to 1990 are available within the OTJAG. All that exists is just one file folder containing a few scattered
reports for various years. Although the Army legal assistance program is now fifty-three years old, collecting, consolidating, and, most importantly, preserving legal
assistance statistics has not been one of its hallmarks. What few statistics do exist are of questionable reliability. In any event, these statistics do not indicate any substantial
change in the overall makeup of our client base (primarily lower enlisted) or case composition (primarily domestic relations, wills, and powers of attorney). ‘
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new procedure for recording legal assistance statistics that makes -
the information more meaningful., .

RN IR

Before the 1992 revision, the reports reflected the number of
“visits” made by clients as opposed to the number of cases handled

for clients; therefore, each time a client was assisted in'a single -
.. The Judge Advocate General (TJAG)." Of these attorneys, 11.5%

- provided legal assistance on a full time basis.!! Chart 1 below

matter, the statistics reflected an additional case. The more visits -
that clients had to make to get their legal problems resolved, the
higher the number of total clients assisted, as well as the number
of clients for those categories of cases. The only numbers from -
the old reports that presumably were not exaggerated by this prac- "
tice were the personnel staffing statistics and document prepara-
tion statistics. Those numbers, therefore, are used in this article
and are compared to similar data collected from the new reports.
Another problem with the old report was the category break-
down depicting the type of visit. For example, ‘the oid form com-
bined adoption cases with child custody cases. The revised form
separates adoption and child custody cases and provides data on
the category of client assisted, type of case involved, and type of
legal service provided. The new guidance provided in Army Regu-
lation 27-3 facilitates the collection of more meaningful data that
can be used to determine legal assistance training and automation
requirements and the allocation of judge advocate resources to
better meet client needs., AR ' :

In addition to the statistics collected by OTJAG, the Army
Personnel Survey Office (APSO) United States Army Research
Institute for the Social Scrences (ARI), conducts the Survey of
Mrhtary Personnel (SMP) and the Survey of Army Family Mem-
bers (SFM). The questtons asked in those surveys include ques-
tions submrl:ted by OTJAG on the use of and client satisfaction
with, legal assistance servnces Results from the 1994 survey were
publlshed in The Army lawyer 8 The results from the 1995 sur-
vey are included in this article wnth the meaningful data complled
from DA Forms 4944-R submitted throughout the Army over the
past five calendar years.

7"AR27-3, supra note 2, gt 41, _“' o

* Survey of Soldiers, supranote 1! '

~ Legal Assistance Personnel

Legal assistance personnel include all attorneys, paralegals,
and administrative and clerical staff providing legal assistance on

i.-a full or part-time basis.® As of 1 July 1995, 1890 military and

civilian attorneys were under the administrative supervision of

shows the number of full-time legal assistance attorneys and

. -honattoreys for the past five calendar years (1990-1994).12

LEGAL ASSISTANCE PERSONNEL

olEE. X o
1990 1991 1992 1993 1994

E ATTORNEY
s S £JNON-ATTORNEY

. .. CHART1

As Chart 1 shows, the number of attomeys provrdmg full-
time legal assistance ranged from 217 to 246 aver this five year
perlod During the same pertod between 226 and 256
nonattorneys provided full-time support to legal assistance attor-
neys.® One of the surprises in reviewing these statistics is the
fact that the number of full-time legal assistance attorneys and
nonattorneys has remained fairly constant despite the large

% For the purpose of clarity, paralegals and admtmstrauve or clcncal staff are referred to as nonattorneys heremafter

L

1® Conversation with Mr. Roger Buckner, Personnel, Plans and Training Office, OTJAG. The figures show that, as of 1 July l995 314 ctvrhan and 1576 mlhtary attorneys

were under the administrative supervision of The Judge Advocate General,

U The compilation of the DA Form 4944-Rs submitted by Army commands worldwide showed that 54 civilian and 163 military attorneys providing full-time legal

assistance at the end of calendar year 1994.

cE

1 The lacR of a definition for “part-time” legal assistance attorneys or nonattorneys makes that statistic meaningless, so this information is not included in this article. To
correct this problem, the following definition of “part-time™ legal assistance personnel was added to Army Regulation 27-3, Appendix B, paragraph B-4a; “A person is'a
part-time legal assistance attomey, pa.ralegal or c]erk if he or she on average performs legal assistance duties one or more hours per duty day, but Iess than on a full-time

d“lybﬂﬂs" Ll BTN I it i

(xin

Lyl
Ly ny

13 These figures do not include Resérve personnel, nor, for the most part, the large number of United States Army Reserve and National Guard judge advocates and legal
specialists who performed full-time Jegal assistance duties in an active duty or reserve status during the 1990-1991 Operations Desert Shield and Desert Storm:.
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downsizing of the Army and The Judge Advocate General's Corps
during this period. This may be attributed to a gradual shifting of
personnel from military justice to legal assistance duties as the
number of courts-martial cases tried in the Army:continues to
decline."*

It is apparent, however, that the demand for legal assistance
services has remained fairly constant although the number of eli-
gible clients continues to decline. One reason for this is that legal
assistance offices are able to handle more legal problems for cli-
ents as the number of eligible clients declines. Another reason is
that the decline in eligible clients is not proportionate to the
downsizing within the active Army because military retirees con-
tinue to be eligible for legal assistance services. Finally, as dis-
cussed later, more and more Air Force, and to a lesser extent,
Navy active duty and retired service members and their families
are seeking legal assistance services from Army legal offices.'s

Document Preparation

Legal document preparation is an integral part of the services
provided by legal assistance offices. Almost every type of case
involves some form of document preparation. The legal docu-
ments most frequently prepared include powers of attorney, wills,
Servicemen’s Group Life Insurance (SGLI) forms, and separa-
tion agreements. Chart 2 below shows the number of wills and
powers of attorney prepared over a five year period. The number
of legal documents notarized by legal assistance attorneys and
staff are also shown. ‘

DOCUMENT PREPARATION

-Thousands
800 -

0 1990 191 1992 1993 19%4

B wis
E1PowER OF ATTORNEY
I NOTARIZATIONS

CHART 2

The substantially greater numbers of wills and powers of at-
tomney prepared in 1990 reflect the mobilization and deployment
for Operations Desert Shield/Storm. During that year, 537,505
powers of attorney and 224,965 wills were prepared, and 753,878
documents were notarized.

Chart 3 below provides a comparison of the number of wills,
SGLI forms, and separation agreements prepared over the last
two years.

DOCUMENT PREPARATION
1993-1994

Thousands
120 —— -

100|:
8o}
60}

40

20

SEP. AGREE.

WILLS SGLI FORM

E 1993
11004 |

CHART 3

Legal Assistance Clients by Rank and Type of Client -

Service members and their family members are eligible to
receive legal assistance; however, as Charts 4 and 5 below show,
substantially fewer family members use legal assistance than ser-
vice members. Service members are our primary clients because
many of them are provided wills and powers of attorney during
readiness exercises and deployments. They also are more likely
to be aware of the services offered by the legal assistance pro-
gram, and to be referred to legal assistance by officers and non-
commissioned officers in their chain of command. Service mem-
bers are physically closer to the Army lawyers who serve them
and, by virtue of their military service, encounter more military
related legal problems than their family members. It is possible,
however, that the comparatively smaller number of family mem-
bers using legal assistance may also indicate a need to better in-
form family members of available legal assistance services.

¢ Mr. William S. Fulton, Jr., Clerk of Court, United States Army Court of Criminal Appeals, reports, based on estimated figures for fiscal year 1995, that the total number
of general courts-martial and special courts martial (both authorized or not authorized to adjudge a bad conduct discharge) declined forty percent over the past five years—
from ‘a'total of 1855 trials during fiscal year 1991 to an estimated 1106 trials during fiscal year 1995. The combined general and special court-martial rate also declmed
from 2.3 trials per thousand soldiers during fiscal year 1991 to an estimated 2.1 trials per thousand soldiers dunng fiscal year 1995.

15 As aresult of the growing use of legal assistance services by nonArmy personnel, The Judge Advocate General has directed the Chief, Information Management Office,
OTJAG, to develop an automated program for use by legal offices to break down the annual legal assistance statistics reported by the clients’ military service affiliation.
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As Charts 4 and 5 indicate, the largest group of family mem-

bers and service members using legal assistance in 1993 and 1994
were in the pay grade E4 through E6 (38,223 famrly members

and 214,483 service members). These statistics reflect the greater
number of E4 through E6s in the Army and the fact that they are

generally of an age group more hkely to have legal problems and .

require assistance.

1
Pereonal Prop;rre73%

Military Admin 9% )

Civil Admin 4%

10302
Psrsonal Property 2%

e

- “Another interesting trend depicted by the charts is the over-
all increase in clients in'1994. All rank categories showed an
increase in legal assistance use despite the continued military cut-
backs. Family members showed a slight decrease in all catego-
ries, except those whose sponsors were in pay grades E-4 through
E-6.

Legal Assrstance by 'I‘ype of Case
Charts 6 and 7 below break down the type of legal assrstance
cases handled by Army lawyers during 1993 and 1994, respec-
tively. The charts reflect the numbers compiled from the.second
page of the DA Forms 4944-R submitted by Army commands
worldwide.  The charts reflect the ten major categones recorded
byDAForms4944-R i . Lo

'LEGAtAéSSTANCECASEs’
1993

Economic 9%
24695

~Rea! Property 4% ¢

- -Family Law '26% . |
74407

6923
24605
Civiflan Criminal 1%

© 3887 ]
11142

Estates 26%
74765

" CHART 6

LEGAL ASSISTANGE CASES
1994

Estates 20%
91662

Family Law 19%
59944

Real Property 3%

3762

5228

Milliary Admin 4%
13981

Civil Admin 3%
9599

Economic 7%

v e Texes 32%
2852 101816

CHART 7

The number of cases reflected on these charts between years
is less significant than the percentages noted because of the tran-

" sition to. the Legal Automated Army Wide System-Legal Assis-

tance (LAAWS-LA) method of tabulating legal assistance cases
began in 1993 following the 1992 revision of Army Regulation
27-3. The cases reported in any one year include only legal assis-
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tance cases not previously reported in a prior year.'®- However,
because all cases reported during 1993 were new cases to the new
LAAWS-LA reporting system, the 1993 reported cases also in-
cluded old cases from 1992 and earlier in which legal assistance
services continued to be provided. The 1994 report included only
cases that arose during 1994. The number of cases reported dur-
ing 1995 and the following years will be more indicative of any
trends that may develop in the number and type of cases reported

Charts 6 and 7, however, reveal more accurately than in the
past that estates (such as, wills, casualty assistance), family law,
and taxes!” are the three major areas of legal assistance practice in
the Army. During 1994, these three areas constituted 80% of all
legal assistance cases handled in the Army. Following far behind
in fourth place are economic cases (such as, bankruptcy, debts),
constituting only 7% of the legal assistance cases in 1994. The
remaining 13% of legal assistance cases were split fairly evenly
among military administrative, real property, civil administrative
(such as, citizenship, name change), personal property, and torts.

As legal assistance attorneys well know, the number of cases
handled in a particular area of the law does not necessarily reflect
the amount of time and effort devoted by attorneys and staff. One
might expect, at least in the Army, that much more time may be
devoted to handling the needs and problems of a client in a typi-
cal family law case than in the usual estate case where often only
a simple will is drafted and executed during the course of one or
two visits. ‘'With more sophisticated automation programs, the
Army soon will begin to record how much time is spent on han-
dling each type of legal assistance case.'®

Survey of Family Members

The 1995 Survey of Army famlly members included ques-
tions that measured Army spouses'“' use of legal as51stance and

their satisfaction with legal assistance services. The survey,:which
was ‘conducted in late 1994, drew samples from approximately
24% of mamed officers and 9% of married enhsted personnel 0

Unlike the 1994 survey of soldlers A.RI only allocated a lxm-
ited number of questions on legal assistance services for inclu-
sion in its survey of Army families. Nevertheless, the limited
data obtained reflects favorably on the Army legal assistance pro-
gram, and the Army lawyers and the staff members responsible
for client services.

'Army spouses were asked about their use and satisfaction with
the Army legal assistance program.” Of those surveyed, 38.9%
answered that they “used” the Army legal assistance program
during the last two years. Of those who used the legal assistance
program, 78.9% indicated that they were either sat15ﬁed or Very
satisfied with the legal servrces they recewed w

Army 'spouses were also surveyed ‘as:to their readmess to
handle family responsibilities in the event their spouses were de-
ployed or other emergency-type situations arose. Of those spouses
surveyed, 72% answered that they held a power of attorney for
their soldier spouse and 6.3% stated that someone else held a power
of attorney for their soldier spouse. However, 49.5% of the spouses
stated that they had the equivalent of two weeks pay on hand or in
savings in case of an emergency.- The absence of cash on hand
foretells the type of legal problems that may arise when soldiers
deploy or other emergencies arise. :

Finaily, Army spouses were surveyed on whether they and
their spouses had “current, up-to-date last wills and testaments.”
According to the survey, 67.2% of married soldiers, and 31.3% of
their spouses have current, up-to-date wills. As indicated else-
where in this article,” legal assistance will drafting efforts prima-

‘rily should be targeted at married soldxers partlcularly those wrth

chlldren u

16 AR 27-3 (1992), supra note 3, app. B-2a. A legal assistance case reported in one year is not counted as another legal assistance case in the following year even though
the case remains open. Regardless of how many times the same legal services may be provided i the same case, the type of legal assistance services provided (such as,
legal counseling, preparing correspondence or documents, making legal referrals) is reflected on the DA Form 4944-R each time a particular rype of legal assrstance
service is prov1ded : .

" The increase in number of tax cases from 1993 to 1994 may be primarily attributed to a change in the 1994 LAAWS-LA program that recorded income tax ass'istance
provided by Army lawyers, supporting staff, and volunteers in tax centers even though, in most instances, a DA Form 2465, Client Legal Assistance Record, was not
prepared. See AR 27-3, supra note 2, app. B-2a(5). ‘

'* The goal is to count hours spent in each case throughout a staff judge advocate office, not _|ust in lega.l ass|stance The amount of t1me spent on all nonArmy legal cases
‘and matters will alsa be reported

® Of those spouses surveyed 79.8%" were in their first marriage; 18% were remarned followmg a divorce; 0.5% were remarried widows or w1dowers 0. 6% were “legally
separated” from their soldier spouses; and 1.1% were in the mldst of ﬁllng for divorce.

¥ The samples are randomly selected from the Standard lnstallatronlDtvtsxon Personnel System (SIDPERS) by using the final.one or two dlg'rts of the 5ponsor's socral

security number. In this survey, 6787 of the spouses of officers selected for the sample completed the questxonnalre and were mcluded in the data ﬁle Of the spouses of

‘enlisted personnel sampled, 5709 completed the quesnonnalre and were included in the data file, The samplmg error for each of the sponsors rank groups varied from only
+i%to +3%. .

‘2. This figure compares favorably with the responses obtamed on a similar question regardmg use of, and satisfaction wrth the Anny Claims Servree Of the spouses
surveyed, 38.9% answered that they used the Army Claims Service during the last two years, and, of those who used it, 57.1% were satisfied or very satisfied with the
claims services. :

% For example, landlord-tenant, consumer debt, and financial support legal problems likely will occur in many families, even in the absence of an emergency, when no
money is available to pay bills.

2 See infra note 41 and accompanying text. : ‘ ; =
% The results of the 1991 ARI survey of Army families, when compared to the 1995 results of this survey, reveal alrost identical percentages as to the number of mamed
soldiers possessing up-to-date wills, powers of attorney, and two weeks pay on hand. AR
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.,ir{The, Army legal assistance statistics compiled from .the an-
nual submtssxon of the DA Forms 4944-R by Army installations,
and the. penodtc surveys of soldiers and their family members,
illustrate the accomphshments of Army legal assistance over the
past séveral years. More importantly, this data provrdes a basis to
chart the future dtrectton of the' Army legal assnstance program

R IO, S LIt

et o “ onll‘t Legal Assrstance Efforts

Smaller defense budgets dictate that Army ' judge advocates
‘make more efficient use of:their limited legal resources in meet-
ing; the competing demands for all legal services. As the United
States Armed Farces continue to decrease i in size, the continued
.growth and development of legal assistance services within the
military will depend more and more on exploiting all available
opportunities for joint cooperation. To this end, joint legal assis-
tance offices should be developed where the military bases of
«different services are collocated.. Also, computer software pro-
-grams .for producing legal. assistance documents, such as wills
.and separation agreements, and for compiling client databases and
legal assistance statistics, should be jointly procured or devel-
oped. - Finally, efforts to expand joint legal assistance training
should cdntinue. " In this regard, it is heartening to observe that
the majority ‘of students attending the biannual legal :assistance
‘courses at The Judge Advocate General’s School, United States
‘Army (TJAGSA), in Charlottesville, Virginia, are from mlhtary
services other than the Army. N T

bt Pl
The Pentagon Legal Assrstance Office C

- i ) oot v 9

In an effort to conserve money, manpower and space a memo-
randum of agreement (MOA) was negotiated among the Depart
mments of Army, Navy, and Air Force .establishing the Pentagon
Legal Assistance Office (PLAO) on 22 March 1994, The PLAO
is a jointly operated office providing legal assistance primarily to
active duty and retired military personnel and their families as-
,signed for duty, or employed by the mlhtary, in the Pentagon and
at nearby locatlons lacking on-site legal assistance services. The

PLAO also provides all legal assistance services authorized by .
applicable military department regulations to all persons ellglble

for legal assistance under those regulanons Vo

Lo PR
L [ S P A

The governing MOA requtres each of the parttcrpatmg de-
‘partrhents to provide oneé judge advocate and one paralegal. The
senior officer ass1gned according to the MOA, is the PLAO
officer-in- ~charge, but it is understood that the ‘responsibility for
filling the officer-in- -charge position is to be rotated among the
‘military departments on an annual basis. Two Air Force majors
"filled thls posmon 1n 3uccessmn until the summer of 1994 when
an Army major took over. Although not required by the MOA,
the Army has also assigned a noncommissioned officer to serve
‘as the noncommlsswned oﬂ' cer-tn-charge of the PLAO.

" "'The PLAO Has beén an-uriqualified success to'date.” It has -

also been a laboratory to share ideas among the military services
.on how best to provide legal assistance services to clients. All

1attorneys assigned to the PLAO found themselves providing as- -

sistance on separation agreements, which has primarily been an

of hrmted legal resources

area that only Army lawyers handled but lately, Navy lawyers
shave begun to handle as well.. o Sl e

*Also, all assign'ed attorneys decided that the commercial pro-

‘gram used by the Navy and Air Force to draft wills was superior

to the wills program used by the Army. As a result, the LAAWS-
LA is used only to compile statistics, as required by the MOA.
The data in support of these:statistics primarily are entered by
individual clients through use of a “user friendly” client operated
computer located in the PLAO waiting room." Efforts to provide
the program supporting this client operated computer to all Army
legal assistance offices continue, but unfortunately this is not a
high pnonty item on the list of JAG Corps autornation goals !

r

J oint Serwce Commlttee on Legal Assistance

AN |

-On 27 Apnl 1995 the Staff Judge Advocate to theComman-
‘dant of the Marine Corps, the Chief Counsel of the Coast Guard,
and the Judge Advocate Generals of the Army, Navy, and Air Force,
formally established the Joint Service Committee on Legal As-
sistance (JSCLA). : The chiefs of legal assistance for each 6f the
military departments are appointed as members of this tothmit-

‘tee. Pursuant to the committee charter, the JSCLA will identify

areas where joint efforts may improve the availability and quality

-of legal assistance to service members and their families on their

personal legal problems and needs. ‘'The members of the JSCLA
will also work closely together to develop and procure legal as-

‘sistance software for drafting wills and other legal documents,

and will encourage commands and installations closely located to
each other to develop cooperative arrangements‘on the delivery
of legal assistance services in their localities.

Although it is not envisioned that jointly operated legal assis-
tance offices like the PLAO will be estabhshed at other mthtary
'installations, greater communication and cooperatlon among ‘col-
located installations of different military departments could i im-
prove legal assistance servnces

o
[ ’

Joint Legal Assistance'Study ’

The Army recently completed a thorough study exarrumng
~ Army legal assnstance services provided to clients affiliated with
other military departments The study also looked at the extent to
which soldiers and their families receive legal assistance services
from nonArmy mllltary installations. The study was desrgned to
identify geographical sites where joint legal assistance ofﬁces or
efforts will improve client’ services and make more efﬁcxent use

The study concluded that a'large percentage of Army legal
assistance clients include Air Force service members and their

.- families, both active duty and retired. Thirty-nine of fifty-seven
‘Army installations reported that over' 5% of their clients were

nonArmy clients and listed Air Force members, both active duty

" and retired, and their families as their primary nonArmy clients.

This study provided the impetus for the Atmy proposal to ¢re-

. ate the JSCLA, and to begin negotiations on the wording of its
- charter. The Army’s initial proposal for the wording of the ISCLA
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charter generally reflected Army legal assistance policy as stated
in the 1992 publication of Army Regulation 27-3*—specifically,
that no eligible legal assistance client seeking help should be turned
away because of his or her military service or installation affilia-
tion. Except for the Air Force, all the military departments, in-
cluding the Coast Guard, agreed with the proposed wording. The
Air Force disagreed based on the unique policies and methodol-
ogy followed by the Air Force in providing legal assistance ser-
vices.?

The Air Force views legal assistance as an extra duty for al-

most all lawyers assigned to Air Force legal offices. Although
procedures vary from office to office, generally legal assistance
is provided only one to three hours a day, two to three days per
week. No full-time legal assistance attorneys are-available.?”’
Generally, Air Force legal assistance is limited to wills, powers of
attorney, and notarial sérvices. Although legal assistance on other
matters varies from legal office to legal office and from attorney
to attorney, the general scope of legal assistance services is sig-
nificantly less than that provided by other military services. Fi-
nally, the Air Force generally restricts its legal assistance services
to Air Force service members and their families only,” and often
imposes additional limitations on providing legal assistance to its
military retirees and their family members. Not surprisingly, a
large number of Air Force service members, both active duty and
retired, and their family members seek legal assistance from Army
legal offices—often as a result of “referrals” from Air Force law-
yers. Army legal offices have continued to provide legal assis-
tance to Air Force and other service members,” although Army
Regulation 27-3 permits commanders to limit or deny legal assis-
tance to nonArmy clients where it adversely affects the scope or
quality of legal assistance provided to Army clients.

* AR 27-3 (1992), supra note 3, para. 2-6b.

One Army staff judge advocate (SJA) reported that he dis-
continued help to Army clients on separation agreements because
of the large number:of nonArmy clients seeking assistance on
separation agreements. ‘Although Army Regulation 27-3 then au-
thorized limiting help on separation agreements to non Army cli-
ents in such cases,® this was not the local policy adopted to solve
this problem.  As a result of such reports, and the Army study,
Army Regulation 27-3 was modified to provide SJAs greater au-
thority, and encouragement, to adopt local legal assistance poli-
cies that strive toward joint cooperation with the other military
services, but without adversely affecting the quality and scope of
legal assistance services to Army clients.>

~To achieve consensus on the charter establishing the JSCLA,
the Army and the other military services agreed to accommodate
the Air Force in deleting the proposed nondiscrimination policy
from the draft charter. With that change, the proposed charter
was quickly signed by the TIAG or chief legal officer of each of
the five military services. The first meeting of the JSCLA oc-
curred on 21 July 1995, at which time all participants agreed that
a joint approach in procuring legal ass:stance computcr software
needed to be adopted. :

The JSCLA i is an important first step in expanding joint coop-
eration in legal a551stance ‘The joint legal assistance study helped
identify similarities as well as differences among the various mili-
tary services in providing légal assistance. The important thing is
that the lines of communication among the military services have
been opened. As a result of increased communication, legal as-
sistance policies are changing in several important areas. The
establishment of the PLAO, joint legal assistarce training at
TJIAGSA, and possible joint efforts of collocated field offices are

3" See Deborah Suchenski, Legal Assistance in the Air Force, S The LAMPLiGHTER 3 (1994) for a general overview of legal assistance in the Air Force. According to the
author, who was the chief of the Air Force legal assistance program at the time, the Air Force classifies legal assistance not having a direct impact on the “effectiveness of
command” or the “efficiency of readiness and deployment™ as “non-mission-related legal assistance.” This category of legal assistance is left to the discretion of Staff
Judge Advocates and the availability of resources. The very name of this type of legal assistance is perhaps indicative of the low priority it generally receives—yet it
includes, by definition, all legal assistance provided to those not assigned to the command, including Air Force retirees and all nonAir Force military personnel and their
families, as well as much of the type of legal assistance work that Army lawyers routinely do for legal assistance clients, including Air Force clients (such as, family law
maters, not just those involving deploying personnel and dependent child care issues).

z The Air Force recognizes the existence of only one full-time Air Force legal assistance attormey. This is the officer assigned for duty in the PLAO. =

» Some Air Foree legal ofﬁces deny legal assistance services to nonAir Force service members assigned within their command or to Air Force service members assigned
to other Air Force ipstailations. . :

® The unofficial bilt high level Air Force response to the Army’s generosity in éontinuing to provide legal assistance to Air Force and other service members is that the
Army policy only benefits those Air Force service members and their families who are stationed or reside near an Army installation and that a discontinuation of the Army
policy would have no impact on most Air Force service members and their families.

. AR 27-3 (1992), supra note 3, para. 2-6b.

3" AR 27-3, supra note 2, para. 2-6b. Army Staff Judge Advocates whose offices are within 100 miles of legal offices of another military service are directed to work with
their counterparts in those legal offices to resolve any legal assistance problems because of differences in the scope of each other’s legal assistance programs. Army Staff
Judge Advocates may limit or deny legal assistance services to clients affiliated with the other military installations, or military departments, only if joint or cooperative
efforts to resolve problems have failed. However, the scope of lega) assistance services denied to eligible clients should be limited to that necessary to address the problem
that is adversely affecting the quality or scope of Army legal assistance services. For example, if an inordinate number of Navy clients are secking legal assistance on
marital separation agreements from an Army legal assistance office because a nearby Navy base does not provide such assistance, then the Army legal assistance office may
deny such assistance to all Navy personnel.
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the top areas of concern. ;Also, the Navy, following the Jead of
the Army and the Marine Corps, is now encouraging its attorneys
to prepare separation agreements, and both the Navy and the Air
Force, following the Army;s lead,;are more active than ever be-
fore in proyiding tax assistance services to their service mem:
bers. As the various military services’ legal assistance policies
change, each of the military services should be better prepared to
capltallze on future opportumtres for cooperatlon

Tax Assrstance Servxces : _ .

" Blectronic Tax Filing .,

- The Army has had great success in providing free electronic
filing of federal income tax returns., Assistance with the prepara-
tion of personal income tax returns has been one of the most popu-
lar services prov1ded by. Army legal -assistance personnel to
soldiers, retirees, and their family members, Chart 8 below indi-

cates the trend in the increasing numbers of returns electronically

filed from 1992 to 1995. The only. year in which the number of
returns electronically filed did not increase was 1993, but the num-
ber filed in that year was not a significant decrease from the pre-
vious year.

v r e M T S '} ISIERTIE T
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;u‘r s
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CHART 8
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Although these numbers reflect only federal returns filed, some
installations also offer electronic filing for state returns. Elec-

s
B

IR

-

tronic filing for state incomie tax returns depends on several fac-
tors, most notably whether the state requires the filing of an in-i
come:tax return and whether. the state has-approved the use of:
electronic filing for its tax returns.’ Therefore this service is not

11

available at all Armyunstallatrons sy ;
e . - | N E
- Interest’ by SJAs and commanders in the avarlabrhty of elec-
tronic filing for the military-.community has increased dramati-'
cally over the last several years. Many commanders see this
service as something “positive” provided to everyone. Addition-
ally, no stigma attaches “going to JAG” for help on taxes because
of the requirement for virtually all soldiers to file a federal in-
come tax return regardless of rank or location. Many command-;
ers regard this free service as part of the effort to enhance the.
morale of the mllrtary community... . o el) ,

“The Legal Assrstance Drvrsron, OTJAG does not mandate
that each legal assrstance ofﬁce provide electromc ﬁlmg for in-
come tax returns. ‘This service, as well as other 1egal assrstance
services, is offered by legal assrstance personnel accordmg to
available resources. For electromc ﬂlmg. this most often means .
financial and personnel resources at the installation level.. With-
out Department of the Army (DA) level fundmg to support elec-
tronic filing, each installation must purchase software.? Some,
installations found that the “tax program”® was the first to go
when money became tight, especially if the money came drrectly ‘
out of the SJA office budget. Other installations found that the
needed automatron support to run the software programs was not
avarlable

To make electromc ﬁlmg software more avallable the Legal
Assistance Division began a concerted effort to explore the pos-.
sibilities of an Army-wide contract for the software. After some
investigation—and frustration—in this effort, an alternative so-
lution was discovered: ask the Internal Revenue Service (IRS) to
help the Army with this problem. The IRS is very interested in
expanding the number of taxpayers who use electronic filing. Each

 year, the IRS assists the military services by providing Volunteer

Income Tax Assistance (VITA) classes taught by IRS mstructors

e throughout the United States and overseas.

e

“The Army proposal orrgmally presented to representatwes of
the IRS, was to have the IRS provide software for installations
located outside the United States. In presenting this proposal, the

~Army: was eventually joined by representatives from the Navy

and Air Force Legal Assistance Divisions. The data compiled

from the Army’s After Action Report on Tax Assistance® was the

most convincing evidence used to demonstrate the sincerity of
the Army’s efforts regarding its assistance to soldiers on elec-

i

3 Most installations have dealt directly with a software vendor in negotiating the price and the features of the program. To improve its negotiating posture, the Judge
Advocate for the United States Army Europe (USAREUR) decided to use a contract to provide electronic filing software packages to fourteen sites for the 1994 tax filing
season, This contract included techmcal support trammg presented in USAREUR by the vendor, telephonic support, and the software packages. This contract cost

approxlmately 525 000

» Tax assrstanee is one of several types of cases, like family law and estates, handled under the legal assistance program. lt is not a separate program See AR 27-3 supra

note 2, para. 3-61 T

"' Id para. 5-4a.
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tronic filing. This teport, which reflected all annual statistics re-
ported to the Legal Assistance Division by legal assistance of-
fices providing income tax assistance, showed how many VITA
classes were conducied, how many federal “paper” returns were
filed, how many federal returns were filed electronically, and how
many people were involved in the effort to provide 'this service.
Ultimately, the IRS agreed to provide the software at no cost to
the military services through a contract the IRS uses ito provide
software to IRS offices worldwide. ‘Although the Navy and Air
Force requested a limited number of copies for use at selected
sites outside the United States, every Army legal assistance office
outside the United States was given the opportunity to receive the
free software package. Almost every office seized the opportu-
nity.

With the expanded availability of the program, Army legal
assistance offices filed more retums electronically than ever be-
fore as shown in Chart 8. The results of the 1995 tax filing season
were provided to the IRS as part of an expanded Army proposal
to furnish software packages worldwide to all military installa-
tions, both in and outside the United States for the 1996 tax filing
season. After meetings involving IRS representatives from sev-
eral departments and representatives from the Army, Navy, Air
Force, and Marine Corps Legal Assistance Divisions, an agree-
ment was reached for the IRS to furnish software packages to all
the military services, including the Coast Guard. Military service
representatwes were given the opportunity to present contract re-
quirements to the IRS to ensure that the special needs of the mili-
tary tax assistors were met. One suggestion, which the IRS
adopted, was to use a multi year contract to maintain continuity
with a vendor for several years. This also helps personnel who
transfer from one legal assistance office to another by having the
same software available throughout the military. With this agree-
ment, Army legal assistance offices worldwide were afforded the
opportunity to participate in receiving the software free from the
IRS. As before, almost every office requested the software.

At the time of the submission of this article for publication,
the contract has not beén sighed, the bids have been received and
are pending evaluation. Because of this initiative, many installa-
tions will be able to participate in electronic filing of federal tax
retums without worrying about paying for the software.

Tax Forms

f

Many legal assistance offices face the annual problem of ob-
taining federal and state tax forms to serve the needs of their mili-

tary community. For legal assistance offices located in the United
States, the most frequently used system to obtain federal income
tax forms is the Bank, Post Office, and Library Program (BPOL
Program) offered by the IRS.*> The BPOL Program has certain
“plans” which have a predetermined number and variety of tax
forms. One can supplement the plans by ordering other tax forms.
The BPOL Program plans do not routinely include tax forms nec-
essary for taxpayers who have lived outside the United States for
part of the tax year and they must be ordered from the supple-
mental list.

In the past, legal assistance offices located outside the United
States faced major problems in obtaining federal income tax forms
in a imely manner and often used a variety of methods to get the
forms.* Offices were supposed to use the system established by
the Printing and Publications Command whereby a central point
of contact in Korea, Europe, and Panama collected data from each
office and submitted it to the responsible individual at the Print-
ing and Publications Command for one Army order from the IRS.
The order would be filled, transported to a warehouse in Balti-
more, Maryland, and then sent by ship to warehouses in Korea,
Europe, and Panama for distribution. This system did not work
well according to users contacted by the Legal Assistance Diviz
sion.?

To improve the distribution of federal tax forms to legal as-
sistance offices located outside the United States, the Legal As-
sistance Division proposed that the IRS assist in developing a
solution. In 1993, representatives from the IRS and the Legal
Assistance Division held meetings to discuss this issue and arrive
at a solution. Eventually, they agreed that the best solution would
be to use a system in place within the IRS for embassies, State
Department offices, and IRS offices located outside the United
States.

This program, known appropriately enough as the “Embassy
Program,” provided that any-office would receive any tax form
requested on the order form via direct shipping from the support-
ing IRS service center in Richmond, Virginia. To enroll, a legal
assistance office submitted an “original” order to the Legal As-
sistance Division to coordinate with the IRS to assign that office
an account number and have its order entered into the IRS com-
puter. Every September thereafter, an account package would be
mailed to the address prov1ded by that office containing the pre-
vious year’s order, information on how to update the order, and a-
listing of tax forms from which to select. If for some reason no
one in that office responded to the September notice, the office

¥ The IRS does not charge any fees to legal assistance offices enrolled in the BPOL Program. Contact the IRS at 1-800-829-2765 for more information about the BPCL

Program.

% During a conversation with oné of the installation tax officers in Korea in 1993, Lieutenant Colonel (then Major) Webster asked the tax officer how he got his federal tax
forms. The reply was “any way and from any place I can.” This tax officer used the Army system that was in place at that time to order federal tax forms for offices located
outside the United States, the BPOL Program, and the direct order program from the IRS service center in California. Because United States military units in Korea used
“APO-SE” indicating a California address, as part of their mailing address, the IRS service center processed the order for forms. Even with these multiple sources, the tax
officer still had problems getting enough forms to serve the military community where he was located.

¥ During a conversation with several legal assistance attorneys at the USAREUR Tax Conference in 1993, Lieutenant Colonel (then Major) Webster asked them how the
tax distribution system was working. The three attomeys present represented three different commands and none were happy with the way the system worked and
complained that they routinely received forms late and often did not receive all of what they ordered. !
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automatically. received the order used in the previpus year. Un-
less notified directly, the IRS does not delete an office from this
program  without pnor coordmatlon with the Legal Assistance
Division.

- Another advantage of the Embassy Program is that the IRS
can track shipments for a specific account. If an office has not
received a shipment of IRS forms within the normal mailing time,
someone from that office can send an inquiry. to the IRS Rich-
mond Service Center where a check of the computer records would
show the status of the order. If the time from the shipment date to
the inquiry is unreasonable, the service center will ship a replace-
ment order for that office.

. Ordering state tax forms for legal assistance offices is a sepa-
rate issue not easily resolved. Some offices submit orders di-
rectly to each state’s taxation department and hope that the orders
are filled; Other offices order commercial publications contain-
ing state forms and photocopy each form as needed. -Still others
order the forms for the state in which they are located and any
state in the immediate neighboring area if located near the border
of that state.: Finally, some offices buy commercial software pack-
ages containing some or all of the state forms and print the forms
using the software program.

. The way.the IRS is organized is one of the reasons why the
Legal Assistance Division could not set up a program similar to
the Embassy Program for offices located in the United States.
The IRS: does not provide a central point of contact for VITA
issues, electronic filing, and state tax issues in the United States.
State tax issues, of course, are left to the individual states to handle.
During meetings with IRS representatives in the late spring of
1995, the possibility of the IRS assisting with obtaining state in-
. come tax forms was discussed as part of the electronic filing pro-
gram. The IRS agreed to explore this issue, although it probably
will not be resolved in time for‘ghe‘ 1996 tax filing season.

.

Aftér Actién Reports

) Every year the Legal Assnstance D1v1s1on sends out a mes-
sage about preparation of the Armual After- Action Report on Tax
A551stance Services.”® The message provndes the format for the
report, which reflects information about the numbers and types of
returns flled and the personnel involved in prov1dmg tax assis-
tance services.

‘ These reports are not meant to match the numbers provided
for tax assistance on the Report on Legal Assistance Services (DA
Form 4944-R), which also is required to be submitted on an an-
nual basis.” The After-Action Report focuses on those services

*® See AR 27-3, supra flote 2, para. 5-4a.

» Id para. 5-3.

TR

e

provided during a specific time period and whether the legal as-
sistance office is located in or outside the United States. It also
reflects assistance provided by personnel other than attorneys.*
The After-Action Reports, however, require that the returns be
broken down into categories by the types of returns prepared and
whether the return is a state or federal return. The information in
Chart 9 below, which like Chart 8 is based on data from After-
Action Reports, reflects the number of state incorne tax returns
prepared from 1992 through 1995. -

~ STATE TAX RETURNS
- 1992-1995 Tax Seasons

Thousands

200

150
100}

50}

1992 1993 1994 1995

B RETURNS PREPARED -

CHART 9

- The After-Action Report provides very useful information to
the Legal Assistance Division. This report reflects not only the
amount of work done on behalf of eligible clients, but also the
amount of effort by the entire military community in providing
that assistance. The report also gives SJAs the opportunity to
provide important feedback on such items as VITA classes, elec-
tronic filing software programs, and the effect, if any, of commer-
cial tax preparers, located on and off the military installation, and
on Army tax assistance services. Over the past several years, the
data compiled from each report has been very useful during ne-
gotiations with the IRS on the number of VITA classes that should
be held outside the United States and for obtaining electronic fil-

ing software throughout the Army.

# Id. para. 5-4a. However, in response to requests from Army legal assistance attorneys, the computer generated LAAWS-LA DA Form 4944-R has been modified to-
allow recording of tax center numbers for returns prepared and electronically filed. See supra note 24 and accompanying text.
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... Commercial Tax Preparers

Questions have arisen about the authority of installation com-
manders to impose conditions beyond those imposed by H&R
Block’s contract with Army—Air Force Exchange Service
(AAFES). The legal authority to impose conditions on H&R Block
beyond those in the contract with AAFES is questionable. Al-
though the Legal Assistance Division encouraged an aggressive
preventive law effort, installation legal assistance handouts should
emphasize the positive aspects of Army tax assistance services
instead of “blasting the competition.” Legal assistance attorneys
would never do this, at least not so openly, to lawyers in private

practice with whom they arguably “compete.”™' Imposing appro-

priate rules on H&R Block should be part of the contract process.
An installation commander who does not like the contract under

which H&R Block operates on Army installations should notify -
AAFES in a timely manner that H&R Block is not going to be

granted permission to operate on the installation—period. Doing
this during the tax season, or trying to impose additional restric-
tions as a condition to operating on the installation, is not wise.

At the time of the submission of this articlé for publication, i

AAFES had no contract with H&R Block for the 1996 tax filing
season.- If a contract is not negotiated for the 1996 season, much

of the guidance provided above would still apply to legal assis-

tance preventive law efforts for off-post commercial tax preparers.

Of note, however, is the emergence of another commercial
tax preparer already present on many installations—financial in-

stitutions, such as banks and credit unions. If they are involved in’

the tax preparation business, it is not under a contract with AAFES.
Thus, no money generated by those businesses benefits the in-
stallations’ morale, welfare, and recreation services like the

AAFES contracts:  Any legal assistance office located on anin- - -

stallation with financial institutions providing tax preparation ser-
vices should include that information in the after-action report on
tax assistance services and contact the Legal Assistance Division,
OTJAG, about the operating rules for those institutions.

Related Legal Assistance Legislation

Military Powers of Attorney—10 U.S.C. §1044b .

A power of attorney is a very useful legal document that al-
lows a person to appoint another to act on his or her behalf about
certain matters. Soldiers frequently use powers of attorney to

authorize others, often their family members, to ‘handle certain
matters in their absence. " The need for a power of attorney to
handle even service related family tasks allows soldiers to protect
their legal rights conceming their property and privacy, particu-
larly when they are absent from home during training exercises,
while mobilized or deployed or while serving: on unaccompa-
nied tours. The power of attorney has a more direct telationship
with readiness than perhaps any other legal assistance service. -

During and following the 1991 Persian Gulf Conflict, legal
assistance attorneys became aware that powers of attorney were
not always honored because noncompliance with the technical
provisions of some state and territorial laws. Puerto Rico was
one of the more troublesome jurisdictions. This problem was
once again identified in the 1992 Desert Storm Assessment Team

_ Report.?2

As aresult of these problems, the Army Legal Assistance Di-
vision proposed federal legislation, that was later enacted, autho-
rizing military powers of attorney.*® This law exempts powers of

. attorney prepared on behalf of legal assistance clients “from any

requirement of form, substance, formality, or recording that is
prescribed for powers of attorney under the laws of a state, the

' District of Columbia, or a territory, commonwealth, or posses-
sion of the United States.”#

Following passage of this law, the chiefs of legal assistance

- for the five military services agreed to a common preamble to all

powers of attorney prepared on behalf of legal assistance clients
throughout the services. The preamble is designed to enhance the
acceptance of military powers of attorney throughout the United
States by providing a concisely worded description.of the law’s
purpose on the face of each power of attorney. Army Regulation
27-3 implements this agreement and contains the required word-
ing of the preamble.*

Military Advance Medical Directives—10 U.S.C. §1044c

Advance medical directives (AMD), also known as directives

_to physicians, living wills, and health care proxies, allow indi-

viduals to control some aspects of their medical treatment, or to
direct that it be withdrawn, even if death will occur. The AMDs
address the legitimate fears of many individuals that, should they

- become seriously injured or terminally ill, they may be unable to
~ communicate their wishes about last resort life saving techniques

and extreme medxcal measures under modern medical technol-

4 Most of the complaints against H&R Block were directed at the high interest “loans” H&R Block used to entice the unwary to immediately “cash in” on the tax refunds
they anncnpated would be fon‘.hcommg For further discussion of th:s problem, see Alfred F. Arquilla, lm:ome Tax Assmance in the Army, 4 THE LAMPLIGH'n—:n 1§ (1992)

2 Office of The J udge Advocate General United States Army, Desert Storm Assessment Team Report (22 Apr. 1992). Thisisa comprchenswe report that covers all aspects
of Judge advocate operauons provided dunng Operation Descrt Shleld and Operation Desert Storm.

“ 10U.5.C. § 1044b (1988).
“ I

“ AR 27-3,lsupra note‘2‘. para. 3-7e(1).
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ogy.. The AMD:s record an individual’s wishes about such treat-

ments, and may appoint a proxy if the patient is incapacitated to

make dec1s1ons on issues that the patxent did not antncrpate and
dress in the AMD. . o

\ The A.rmy Legal Assrstance Dmsron OTJAG proposed leg-
lslauon to federally recognize any AMD prepared for eligible le-

e

military powers of attorney.* -The chiefs of legal assistance for
each of the five military services agreed with the Army’s legisla-
tive proposal; which was also endorsed by the American Bar As-
sociation (ABA) ‘Standing Committee on Legal Assistance for
Military Personnel (LAMP). The ABA House of Delegates for-
mally endorsed the Army’s legislative proposal in August 1994.
At the time of the submission of this article for publication, this

gal assistance clients notwithstanding state laws to the contrary.
This proposed legislation is modeled after similar legislation on

proposed legislation was pending before Congress as part 'of the
National Defense Authorization Act for Fiscal Year 1996.4

. Wi
L
[E : L

v . . Ty . R '

“ Lreutenant Colonel George L Hancock Jr then the chlef of the Admlmstratlve and Crvnl Law DlVlSlOn TJAGSA ﬁrst proposed the concept and mmal draft for this
legislation.! : ) o ‘ o o

. ‘ e N E O i . . . ’ B ’ A : . T
Followmg aseries of dlscussrons between Colonel Alfred Arquilla and staffers on the SenateArmcd Service Commlttee in June and September 1995, the wording of the
Army legislative proposal was modified before it was inserted in the Senate Bill, and again when it became part of the National Defense Authorization Act for Fiscal Year
1996. This legislation was passed by Congress and is expected to be approved by the Presrdent not later than 10 February 1996. The wording of thrs legtslahon is as
follows:

§ 51002/H555. State Recognmon of MlhtaryAdvance Medlcal Dll’cCllVCS o L '

(a) Requrrement For Recognmon By States . S o
(1) Chapter 53 of title 10, United States Code is amended by msertrng after section 1044b the followmg new secuon

§ 1044c Advance medical directives of members and dependents: requirement for recognition by States. i ‘ . o

(2) ’Instruments to be Given Legal Effect Wlthout Regard to State Law An advance medical directive executed by a person ehglble for legal assistance:
(1) is exempt from any requnrement of form, substance formahty, or recording that is provided for advance medical directives under the laws of a state; and
(2) shall be given the same legal effect as an advance medical directive prepared dnd executed in accordace with the laws of the State concemed .

(b) Advance Medical Directives. For purposes of this section, an advance medrcal drrectrve is any wntten declarauon that:

(1) sets forth directions regarding the provision, withdrawal, ér wnhholdmg of life prolongmg procedures 1ncludmg hydratron zmd sustenancc for the
declarant whenever the declarant has a terminal physical condition or is in a persistent vegetatwe state; or o . e

(2) aitthorizes another person to make health czue dec:srons for the declarant under ctrcumstances stated in the declaratlon whenever the declarant is
mcapable of making informed health care decisions. .

¢ ¥
oo

(C)Statementtobelncluded ' ""‘f ST EREEETF TS [ TS .

] (l) Under regulanons prescnbed by the secretary concerned an advance medical directive prepared by an attorney authorized to provrde legal assrstance
shall contain a statemrient that sets forth the provisions of Subsecuon (a). | P R R R RS SRR

(2) Paragraph (1) shall not be construed to make mapphcable the provrsrons of subsecuon (a) to an advance medlcal dlrectlve that does not mclude a
statement descnbed in that paragraph. : . ‘ . RETR

(d) States not Recogmzmg Advance Medlcal Dlrecnves Subsection (a) does not make an advance medical directive enforceable'in a State that does fiot otherwise
recognize and enforce advance medical directives under the laws of the State.

G Definitions. In this section’ - " _ o -
‘ (l) The term ‘state’ mcludes the Dlstnct of Columbla the Commonwealth of Puerto Rlco and a possessnon of the United States
(2) . The term * person ehglble for legal assrstance means a person who is eligible for legal assistanice under section 1044 of this title.
- (3) The term ‘legal assistance’ means legal services authorized under section 1044 of this title.
@) The table of sectlons at the beginning of such chaptcr is amended by inserting after the 1tem relatmg to secnon 1044b the followmg
lO44c Mrlltary advance medrcal directives of members and dependents requirement for recognmon by States

(b) Effectrve Date. Sectlon 1044c of title 10, United States Code, shall take effect on the date of the enactment of this Act and shall apply to advance medlcal
directives referred to in that section that are executed before, on, or after that date.

- The Army Legal Assistance Division; in comments submitted to Senate staffers, indicated that the critical time as to eligibility for legal assistance is when the AMD
is executed. The AMD should be given effect regardless of when the incapacity occurs. This argument carried the day. Also, the Army Legal Assistance Division pointed
out that the coverage of the law should not be limited to AMDs prepared by legal assistance attomeys since many AMDs are prepared within the military by paralegals and
clerical staff, not attorneys. The s1gmﬁcant point is not “by whom” the AMD is prepared, but “for whom" it is prepared. Therefore, the statute should alse encompass an
AMD prepared for a service member by an attomey in private practice. The language appears to encompass all AMDs prepared for ehgtble legal assistance clients,
regardless of who prepared them. However, if they are prepared “by an attorney authorized 1o provide legal assistance” (a phrase repeatedly used throughout Army
Regulation 27-3), then the required statement of subsection ¢ must be included in the AMD. Finally, the Army Legal Assistance Division argued that the definition of an
eligible legal assistance client should not be limited to those clients who are eligible by virtue of 10 U.S.C. § 1044 alone, but should also include those who are eligible
under various service regulations because many of the people for whom AMDs are prepared, such as military reservists and deploying civilian employees and defense
contractors, are not included within the list of eligible clients under 10 U.S.C. § 1044. This argument failed, not because the Congressional intent was otherwise, but rather
because the staffers did rot view the language in the Act precluding its application to those authorized legal assistance pursuant to legal asststance regulauons and
instructions.
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The Patient Self-Determination Act (PSDA)* requires medi--

cal facilities receiving Medicaid and Medicare funds to have pro-
cedures for handling patients’ AMDs, and to inform patients about
their rights to make AMDs under state laws. The PSDA left the
sustance.of the law to the states. The states have adopted differ-
ent forms and procedural requirements, making it extremely dif-
ficult for military lawyers to prepare AMDs for legal assistance
clients that will be effective in all jurisdictions. Unlike a testa-
mentary will, an AMD is not governed by the law of the maker’s
domicile, rather, it is governed by the law of the state where the
hospital is located and the AMD is used.

When an AMD prepared in one state is not honored by a hos:

pital in another state, military families may be forced to endure
the very pain and suffermg they intended to avoid by preparing
an AMD. Itis 1mportant that service members, their spouses, and
other persons ellglble for mnhtary legal assistance be able to rely
on their AMDs regard]ess of where they receive medical treat-
ment.

; Mxlltary personnel are not alone in thlS area but the exigen-
cies of military service greatly compound the problem for them.
The problem of AMDs for military personnel is further compli-
cated by the very nature of the military profession. Many mili-
tary training activities are inherently dangerous. With the excep-
tion of police officers and fire fighters, no other category of pub-
lic servant, as a matter of course, faces death or serious bodily
injury as a fundamental part of daily service.

The legislation proposed by the Army, if enacted, will pro-
vide federal recognition of AMDs prepared for legal assistance
clients, thereby eliminating the requirement for these clients to
use the separate forms or formats required by various states. This
legislation will allow legal assistance clients to obtain AMDs with
the comfort of knowing that their directives, if needed, will be
honored. It will also enhance the ability of military lawyers to
address the legitimate concerns of their clients who wish to plan
for such eventualities, especially during short notice military de-
ployments involving potential hazardous duty. Finally, the pro-

“ 42 US.C. § 1395cc(f)(1) (1988).

posed legislation will-allow hospitals in any state, including mili-
tary hospitals outside the United States, to honor a pat1ent s wishes
as declared in the military AMD.

Legal Assrstance Regulatrons :

Army Regulatlon 27—55 Notarial Servrces ‘

Army Regulation 27-55 is a complete revision of the of a joint
Army-Air Force regulation®® Army Regulation 27-55 outlines
the authority of all United States Army military and civilian per-
sonnel to administer oaths; to witness affidavits, sworn statements,
depositions, and acknowledgments; and to provide other notarial
services as part of their official duties. Army Regulation 27-55
applies to members of the United States Army while serving on
active duty, and to all members of the United States Army Re-
serve (USAR) and the Army National Guard (ARNG) when serv-
ing on active duty or performing inactive duty for training (IDT),
and to all Department of Army (DA) civilian employees.®

The Judge Advocate General is responsible for.all policies
involving the administering of oaths and the provision of notarial
services throughout the Army. The Chief, Legal Assistance Divi-
sion, OTJAG, has authority to grant exceptions to'this regula-
tion.” .

Army Regulation 27-55 recognizes that federal notarial au-
thority is legally effective for all purposes without geographic
limitations. In implementing this authority, Army Regulation 27-
55 preempts contrary state law.> Army Regulation 27-55 also,
for the first time, clearly establishes command and SJA control
over, -and delineates . their responsibilities concerning, notaries
acting under federal or state authority.>

Federal law provides authority for certain designated individu-
als in the Army to provide notarial services. Army personnel
providing notarial services under federal law are referred to as
military notaries throughout Army Regulation 27-55.5° This au-
thority is separate from, and additional to, that authority provided

4 Dep'T oF AR FORCE, REG. 110-6/DEep’t OF ARMY, REG. 27-55, AUTHORITY OF THE ARMED FORCES T0 PERFORM NOTARIAL ACTS (18 June 1990) [hereinafter, AFR 110-6/AR 27-
55]. Although joint efforts are encouraged whenever possible, efforts to revise Air Force Regulation 110-6/Army Regulation 27-55 in a timely manner proved unsuccess-
ful. This joint regulation was abolished for two reasons. First, the Air Force, which had taken the lead in revising this regulation, failed to produce a draft of the revision
between 1991 and 1993. Secondly, by 1993, the Air Force decided to eliminate all Air Force regulations and replace them with Air Force instructions. The new Air Force
format for instructions would not likely have been compatible with Army regulation requirements.

% AR 27-55, supra note 4, para. 1-1.
3t Jd. paras. 14a, 1-4b.
% Id. para. 2-1a.

3 4. paras. 1-dc, 1-4d.

 Title 10 U.S.C. §§ 502, 936, 1031 grant certain designated individuals authority to administer oaths in the performance of their duties and for military administration,
including, but not limited to, military justice, legal assistance, and claims. Title 10 U.S.C. § 1044a, the most recent law implemented for the first time by Army Regulation
27-55, grants certain designated individuals general powers of a notary public and of 4 consel of the United States.

% AR 27-55, supra note 4, para. 2-1a(}).
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by state or foreign law. Army 'p'ersonnel performing notarial ser-'
vices by virtue of state or foreign law are referred toas civil nota-
ries throughout Army Regulation 27-55.% ,

There are two types of state laws providing notarial authority
to Army personnel. The first type is by statute—without the need
for a separately issued notarial commission. The laws of most
states authorize certain members of the United States Armed
Forces, by virtue of their military grade or position, to-provide
notarial services within the boundaries of those states.”” The pri-
mary beneficiaries of these state laws usually are the United States-
Reserve and state national guard units located within the states,
although these laws also generally apply to active military units
within the states: Army Regulation 27-55 only mentions these
state Jaws in general terms. Nothing in Army Regulation 27-55
limits the application of those laws to Army personnel inany way.

' The second type of civil notaries recognized in Army Regula:
tion 27-55 are’those who provide notarial ‘services pursuant to
state issued notarial commissions.*® Asrevised, Army Regulation
27.55 restates the federal prohibition® that bars commissioned
officers serving on active duty under a call to duty in excess of
one hundred and eighty days from accepting commissions as state
notaries public.®® Also, unlike the military instructions of other
services, Army Regulation 27-55 authorizes appropriated fund
reimbursement for the cost of obtaining state notarial commis-
sions and places some restrictions on who may use of state no-
tarial comnussmns to perform off1c1a1 dutles in the Army ‘

* One of the goals in drafting Army Regulatzon 27 55 was to
make whatever restrictions that applied to military notaries con-
sistent with civil notaries. ‘At the time Army Regulation 27-55
was being drafted, the Legal Assistance Division had a request
from United States Army Europe to allow all NCOs, including

s
A A A

corporals who were serving as NCOICs of small legal ofﬁces to
serve as mllrtary notaries. At that time, only soldiers in the grade
E-5 and above could serve as military notaries.®' At the ‘same
time that this request was pending, it was apparent at several Army
installations within the United States that legal specialists of all
grades were being authorized to obtain state-issued notarial com-
missions. Certainly, if it made sense to place grade restrictions

on military notaries, it made equally good sense to place those

same restrictions on civil notaries as well,

I

Lo

Those who possess notarial authority, civil or military, pos-

sess awesome power that, if put to the wrong use, could destroy
lives and reputations, and empty the bank accounts and pockets
of those who might be victimized. A single misuse of notarial
authorlty could greatly discredit the Army and the JAG Corps.
Therefore, the Army must ensure that alls notanes receive adequate
tramlng and supervision so that they perform their notanal duties
in strict compliance with the law and without interference from
others.®2 However, even more importantly, is the need to ensure
that lawyers supervise the many military and civil notaries who
notarize, and often draft, the thousands of powers of attomey ‘each
year. All too often, these important documents are issued casu-’
ally, if not carelessly, both in and outside the military.$®

'
.

~-In light of the foregoing, the decision was made to limit mili-
tary arid civil notaries in the enlisted grades to NCOs, corporals:

and higher, and warrant officers “who are serving under the
immediate supervision of a judge advocate or [DA] civilian attor-
ney employee.”* Military notaries also include all judge advo-

cates, adjutants, and DA civilian attorney employees.® All DA:
civilian employees in the pay grade GS-4 or higher are autho-.

rized to become civil notaries in carrying out their official Army
dutles 66 Army Regulation 27-55 provides some flexibility as to

!

e

% Id. para. 2-b.. Army Regulation 27-55 does not s'peciﬁcallyvaddress foreign'law in this area. However, the intent behind Army Regulation 27-55 is to regulate, for
example, the notarial authority a foreign national employee of the United States Army might use outside the United States in the performance of official Army duties where
the employee's notarial authority is based on foreign law or a commission issued by a foreign government. This article will only address the effect of Army Regulation 27-

55 on state laws providing notarial authority to Army personnel.

%1 Id. para. 2-4,
s Id. para, 2-3:' ’

» ld para 2- 3a. IOUSC § 973b (1988).

® At the time Army Regulation 27-55 was pubhshed at least one Staff Judge Advocate had authorized hlS Judge advocates to serve as state notaries public.

& AFR 110-6/AR 27-55, supra note 49, para. 1a(1)(g).

2 The situation sometimes encountered is a superior noncommissioned officer or commissioned officer attempting to get a notary to notarize a signature on a document of

an absent spouse. When such attempts are made it is extremely helpful to have an Army lawyer nearby to explain to the client why this cannot be done.

8 See Mark E. Zumdahl, Preventing Power-of-Attorney Abuses, 83 ILL. Bar 1. 537 (1995) (for a discussion of various means that may be cmployed in educatmg the
principal and agent of a power of attorney, and avoiding agents with conflicts of interest).

* ‘AR 27-55, supra note 4, paras. 2-2a,2-3b. * - B I ao
& Id. para. 2-2a.

% Id, para, 2-3b.
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the eligibility requirements for civil notaries.: Staff judge advo- -
cates may request exceptions from the Chief, Legal Assistance

Division, OTJAG, to authorize legal specialists who are not NCOs

to apply for civil notarial commissions,” or to serve as mlhtary’

notanes, based on mission requlrements and needs.%®

Ariny Réguzazion'z'zss also provides military and civil nota-

ries regulatory authority to refuse to perform any notarial act when

circumstarices would diminish the legal efficacy of the notarial
act or otherwise violate Army Regulation 27-55. In effect, Army
Regulation 27-55 prohibits Army personnel from ordering a mili-

tary or civil notary to notarize a document that the notary knows _

or believes to be false or that is unsigned or that is pre or post-
dated.® Finally, the responsible commander or SJA may revoke
or suspend the authority of those authorized to provide notarial
services for failure to comply with Army Regulanon 27 S5or other
notanal services laws.” ;

Army Regulatioh 608-99,
-** Family Support, Child Custody, and Ptitemtty f

In the paét Arnty Régdlation 608 99 ntas alvvaYS a personnel'

regulatlon The Office of The Judge Advocate General assumed
proponent responsnblhty for this regulatlon in May 1993 asare-

sult of lengthy negot:anons ‘between the Chief, Legal Assistance

Division, and the Deputy The Adjutant General (Deputy TAG)

for the Army.  The negotiated conditions govemmg the transfer

of proponent responsibility from the personnel to the legal com-

munity are restated in detall in chapter 1of Army Regulatton 608-
9 7

“The Judge Advocate General decided to assume proponent
responsnbthty for Army Regulation 608-99 because of the impor-
tance of the regulation in the day-to-day work of legal assistance

attorneys throughout the Army.” Also, as had been the case in -
the early 1980s, the TAG had twice failed to revise the existing
version of Army Regulation 608-99. On both occasions, the
proposed revisions failed to survive OTJAG legal review. Inshort,
TAG gave up trying and asked TJAG to take over responsnblhty
for Army Regulauon 608-99.

The newly revised Army Regulation 608-99 strengthens Army
policy over the most common cases handled by legal assistance
attorneys in the family law area. The clear cut, unambiguous,
and punitive requirements of this regulation save much time and -
effort on the part of commanders, legal assistance attorneys, SJAs,
and inspector general (IG) personnel in responding to financial
nonsupport complaints and paternity claims and child custody
disputes.

Army Regulation 608-99 continues to require soldiers to obey
court orders on paternity claims and financial support to family
members.” The regulation requires soldiers to comply with an
existing court order or with the financial support provisions of a
written financial support agreement in the absence of a court or-
der or with the financial support provisions of the regulation in
the absence of a court order or agreement.” The regulation gen-
erally requires soldiers to pay an amount equal to their basic al-
lowance for quarters at the with dependents rate to their family
members.™

Army Regulation 608-99 generally continues prior Army .
policy about paternity claims. A male soldier may voluntarily
provide financial support to a child born to him out of wedlock.
He may also have had his paternity confirmed with a blood test,
either voluntanly or in response to court order. He may also have
formally or informally acknowledged the child as his own. Re-
gardless of the soldier’s past words or deeds, Army Regulation

¥ Id. para. 1-4b. The requests for exception have been few in number, but they have always been granted for legal specialists in the pay grade of E-4. The requests have
been routinely denied for legal specialists below this pay grade.

% Jd para. 2-2. Although the use of military notaries within the active Army is restricted as a matter of legal assistance policy to those serving outside the United States,
an exception was granted at one installation to authorize the use of military notaries where obtaining state issued civil notarial commissions was not possible. Because most
people are niot familiar with federal law providing notarial authority to military personne), legal documents notarized by a civil notary are much less likely to be questioned.

® Id, para. 3-4.
" |d para. 3-7a.
7 AR 608-99, supra note 5, paras: 1-4a, 1-4¢c, 1-4d(2), 1-4g. ‘The reasons for Staff Judge Advocates not assuming a larger enforcement role in AR 608-99 cases are

addressed in paragraph 1-4d(2) Id

7 See Alfred F Arqun]la Famtly Suppon Chtld Cu.\'mdy, and Patemtry and Change: in Anny Policy on Financial Nonsupporr and Parental Kidnapping, supra note 1
(discussion in this article as to Army financial support, paternity, and child custody policies, and the interest and involvement of legal assistance attorneys in these policies,
still apply to the revised Army Regulation 608-99—the policies, and the reasons behind them, remain basically unchanged).

 Drp'T oF ARMY, REG. 608-99, FAMILY SUPPORT, CHILD CUSTODY, AND PATERNITY (22 May 1987) [hereinafter, AR 608-99 (1987)). The Commander, Community and Family’
Support Center, Alexandria, Virginia, had proponent responsibility for Army Regulation 608-99 from January 1985 through March 1987. Before and after this period, TAG
had proponent responsibility.

" AR 6OB 99, supra note 5, para: 2-53(1)

» Id para. 2-5a.

* Id. para. 2-6.
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608-99 does not require him to provide financial support to a child
born out of wedlock in the absence of a court order identifying ;
him as the father and directing him to provide financial support.”
The reason for what some may deem to be a harsh policy, at least .

from the child’s perspective, is that the Army does not have the
legal authority to make paternity determinations and order a sol-
dier to support someone who may not be related to him. Such
matters are best left to the civilian courts to resolve. .,

vl

- Army Regulaﬁbn 608~99>continues to require sotdiers to obey v
court orders on child custody. Army Regulation 608-99 prohibits -
a soldier from wrongfully taking or detaining a child under the .

age of fourteen years from the child’s lawful custodian.” -The
regulation defines a lawful custodian as one who has been granted
physical custody of a child by court order.” A soldier who has
joint custody of a child or who is authorized visitation with the
child by court order may still be in violation of Army Regulation

608 -99 for wrongfully taking or detaining the child. Army Regu-
lanon 608-99 does not prohrbrt a soldier from taking or detatmng _
his or her own cht]d from the child’s other parent in situations

where a court has granted ‘joint physrcal custody” to the parents
or where no court order on child custody exists.® As with pater-
nity, the punitive provisions. of Army Regulation 608-99 do not
apply to soldiers wrongfully takmg or detaining a child age four-

teen or older where no court order exists because the Army has,}
adopted the pohcy that such cases are best left to the civilian courts

to resolve.’! Army Regulation 608-99 no longer authorizes com-
manders to order soldiers to provrde additional financial support

beyond that requrred by Army Regulation 608 99 Thls provr-‘

sron"2 of the 1987 regu]atron was seldom used

At the mststence of the Army IG the rules regardmg support‘
in kind” were broadened Prevrously, Army Regulatton 608-99 .
allowed a soldier to meet hrs or her ﬁnanctal support obligation |

7 Id. para. 2-2.

® Id para.29a . i s

i

» 1d. Glossary, 1, Terms. The term "]awful custodian” ‘also includes the mother of a child bon out of wedlock, even in the absence of akcourt) order. Therefore, a male :

in-other than a monthly cash payment only if the supported fam- .
ily member agreed.®®- The reason for this provision was that many .

soldiers, under previous versions of Army:Regulation 608-99,
avoided paying financial support to distant family members alto-

gether by just paying off—or by just asserting that they were pay- :

ing off —family debts. Army Regulation 608-99 now authorizes
a soldier in a situation with no court order or financial support
agreement to credrt payments made toward nongovemment hous-
ing expenses if the housing is then occupied by the supported

famlly member # The consent of the supported family member

to this arrangement is not requrred 'Housing expenses that can be _
credited toward the financial support requirements of Army Regu- ;

lation 608-99 are limited to rent payments or to payments madei

toward prmcrpal mterest real estate taxes, and property insur-
ance.® : ,

The revised Army Regulation 608-99 does not envision a
change in the responsibilities or role of installation IGs regarding
nonsupport, paternity, or child custody inquiries. 8 An IG’s role
is critical in many cases mvolvmg financial nonsupport inquiries
for family members who are geographically separated from the

soldiers responsible for their support. This is partrcularly true in
cases where a commander for whatever reason does not re-

spond—or responds rmproperly—to a famlly s pleas for help In‘

such mstances there is very httle alegal assistance attomey can "
do, but IGs, glven their mission in the Army, are usualIy success-

ful in obtammg full comphance with Army regula’uons

Army Regulanon 27.3 dtscusses the IG s role in enforcmg the

requirements of Army Regulanon 608-99. Army Regulation 27-3
also indicates that legal assistance attorneys should first seek to
resolve .issues involying the interpretation of Army Regulation

608- 99 at the mstallatron level before seeking assistance from the%

R RN T T o SR EN E P
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soldier would violate this regulation if he unlawfully took or detained his child (under fourteen years of age) born out of wedlock in the absence of a court order grantmg

him physical custody of the child, even if no court order on custody exists.

® ]d. para. 2-9b, Glossary, 1, Terms.

®l..See supra note 72 and the referenced article for a general discussion of the child custody policy considerations behind Army Regulanan 608-99.

2 AR 608-99 (1987), supra note 73, para 2-10. The authority of a commander to order addruonal support was hmlted to situations where no court order or ﬁnancral

support agreement existed.
Lot

"ldpara2-8 - . ., ST S

. AR 608-99, supra note 5, para 2~7d Gl
A .o S
 Id

B

[

% AR 608-99 (1987), supra note 73, para. 2-11, as well as prior versions, briefly addressed the responsibilities of the Inspector General in the enforcement of Army
Regulation 608-99. The initial draft of the current Army Regulation 608-99 also contained a statement of the Inspector General's role and responsibilities. This statement,
however, was deleted at the request of the Inspector General because the Inspector General responsibilities should be governed by its own regulation, Der’T 0F ArMY, REG,

20-1, InspECTOR GENERAL ACTIVITIES AND PROCEDURES (15 Mar. 1994) [hereinafter AR 20-1]. Nevertheless, when Army Regulation 27-3 was revised in 1995, the Inspector
General specifically requested amending paragraph 3-6 to mention the Inspector General’s role in the enforcement of Army Regulation 609-99. (.
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Legal Assistance Division, OTJAG. :The pertment provision pro-
vides as follows: »

In exceptional cases, after efforts to resolve o

Army Regulation 608-99 matters with the re-
sponsible commander(s) have failed to pro-
duce the desired results, attorneys providing
legal assrstance may contact the appropriate
command or installation inspector general,
SIA, or other staff officer for help. Staff Judge
Advocates may contact the proponent of Army
Regulation 608-99 . . . on legal issues invol-
ving the interpretation of Army Regulation
" '608-99 that cannot be resolved locally . . .
Inspector General assistance is provided on
i-:"+ +"financial nonsupport cases ptirsuanl to Army
‘ 'Regulatlon 20-1, paragraph 6-6a.%

‘As before, Army Regulauon 606-99 continues to be a puni- -

tive regulation with offenses punishable as a violation of a lawful
general regulation under Article 92, Uniform Code of Military

Justice.®® Offenders are subject to the full range of statutory and

regulatory sanctions, including trial by courts-martial and
nonjudicial punishments.?® Although there have been very few
prosecutions involving Army Regutation 608-99, the punitive na-
ture of the 'fegulation, and the clear and unambiguous . require-
ments of the regulation, have undoubtedly persuaded most
soldiers, who might be tempted otherwise, that providing con-
tinuous financial support to their family members and obeying all
court orders on financial support, child custody and paternity is
the best{ path for those who value their Army careers.

Army Regulatwn 608- 99 also requlres all commanders and
those on their staffs at every level, before recommendlng approval
of requests for, or extensions of, military assignments outside the
United States, to consider whether a soldier’s assignment or con-
tinued assignment outside the United States will adversely affect
the legal rights of others in pending or anticipated court actions
against the soldier, or agams‘t the soldier’s family members, or
will result in a repeated or continuing violation of an existing

I

state court order or Army Regulation 608-99. Most importantly,
Army Regulation 608-99 provides legal authority for terminating
a soldier’s military assignment outside the United States, consis-
tent with other military requirements, when the assignment
adversely affects the legal rights of others seeking to obtain fi-
nancial support or child custody, or to establish paternity.® The
assignment restrictions represent a strengthening of command,
SJA, and other staff enforcement of Army Regulation 608-99. In
this, as in other areas, Army Regulation 608-99 is particularly ef-
fective with soldiers stationed outsrde the Umted States, many of
whom, for all practical purposes, are beyond the service of pro-
cess of state courts.”!

“Army Regulation 608-99, for the first time, gives command-
ers exercising summary courts-martial convening or field grade
nonjudicial punishment authority limited power to release sol-
diers from certain requirements of the regulation.” This author-
ity is limited to the following situations, which the appropriate
commander, after obtaining legal advice from his or her legal ad-
visor, must find to exist by a preponderance of the evidence:

.a. Any Army Regulation 608-99 requirement based
on the order of a court without jurisdiction over
the soldier. :

*b. Any BAQ financial support requirement of Army
" Regulation 608-99: :

(1) Where a court havmg Jurrsdrcuon over
. the parties has issued one or more or-
ders without a financial support requrre—

ment.

(2) As to a supported spouse whose income »
"~ exceeds the military pay of the soldier.

(3) Astoa supported Spouse who has physi-
cally abused the soldier (if substantiated
by a finding made by a family advocacy
case management team, by a conviction,
or by a court restraining order then in
effect).

" AR 27-3, supra note 2, para. 3-6a(2). This policy of resolving Army Regulation 608-99 issues at the local installation level as much as possible reflects the fact that the
Legal Assistance Division, OTJAG, has a smaller staff than almost all Staff Judge Advocate offices and many installation legal assistance offices. For the same reason,
Army Regulation 608-99 provides that The Judge Advocate General's authority to approve exceptions under Army Regulation 608-99 “will not be applied in individual
cases to release soldiers or their family members from their obligations” under Army Regulation 608-99. AR 608-99, supra note 73, para. 2-10.

10 U.S.C. § 892 (1988).
® AR 608-99, supra note 5, paras. 1-6, 2-5, 2-9.
% Jd paras. 1-4c, 1-4d(5), 1-4e(8), 14(7), 1-5e, 3-10b.

9 In a case handled by the Legal Assistance Division, OTJAG, an Army major who had avoided resolution of a paternity claim by being assigned and reassigned for four
continuous years in three different foreign countries, voluntarily submitted to the jurisdiction of 2 Midwestern state when he received orders, later rescinded, curtailing his
third tour of duty overseas and reassigning him to the same city in which the mother of his child resided. The mother had been unable to obtain jurisdiction over the
paternity claim in either his or her state of domicile, or in the state where the child was conceived. The Army took the position that the issue in such a case was not whether
the parties could work out their differences regarding the paternity claim and the demand for past and future financial support, but whether the soldier would agree to
submit to the jurisdiction of a state court to resolve this matter, or would the Army, in accordance with Army Regulation 608-99, assign him to a duty station within the
United States so that a support order could be obtained. Until a state court assurned jurisdiction, the mother seeking to establish paternity or obtain financial support would
be negotiating from a position of extreme weakness.

" AR 608-99, supra note 5, paras. 2-10; 1-11; Glossary, I, Terms.

i
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(4) Astoany supported fam1ly member who -
isin _]all . -

5) As to any supported child in the custody
of another who is not the child’s lawfut -
~custodian.”®

Army Regulation 608-99 estabhshes specnﬁc responstbllmesv
for battalion commanders regardmg soldiers involved in repeated
or conunumg violations of this regulauon When a second com-’

plaint is received, the soldier’ 's immediate commander must for-
ward the complaint to the battalion commander for action. The
purpose of this requirement is to ensure that unresolved complaints
are not allowed to languish without action or appropriate.action
by an immediate cammander, who perhaps may also be too sym-
pathetic to the plight of the soldier concerned.

. Chapter 4 of Army Regulation 608-99 implements Depart-
ment of Defense Directive 5525.9% (DOD. Directive) which
requires the military services to assist federal and state law en-
forcement and court officials regarding service members and De-
partment of Defense employees and their family members out-
side the United States. ‘Army Regulation 608-99, however, only
implements this directive where the request for assistance is based
on a court order arising from financial support, child custody and
visitation, paternity, or related cases.®® If a sold1er or family mem-
ber has been charged with, or convicted of, a felony, or has been
held in contempt for failing to obey a court order, or required to
show cause why he or she should not be held in contempt for fail-
ing to obey a court ordert, then' Army Regulation 608-99 requires
the responsible general courts-martial convening authority
(GCMCA) to take prompt action® in returning the soldier or fam-
ily member to the United States or taking othér measures to re-
solve the matter locally. The detailed provisions of Army Regula-
tion 608-99 are based on the language of the DOD Directive. The

Chief, Legal Assistance Division, OTJAG, plays a large role in-

resolving these cases to the satisfaction of the courts or the law
enforcement officials involved because these cases are closely
monitored:by the General Counsel Office of the Secretary of
Defense. : .

g

Appendlx B of Army Regulatton 608-99 contams numerous
examples applymg the requirements of the regulation. 9 Although
this appendix was mlstakenly entitled “Examples of paternity
cases” by the editor, the exa.mples cover most of the requirements
of the first three chapters of Army Regulation 608- 99

Anny'R\'eghl»atidrt 27-3, The Légal As‘sistalr;cev Program

The changes made to Army Regulation 27-3"® are highlighted
in the text with the new material underlined and the deleted mate-
rial lined through.'” As already discussed, Army Regulation 27-
3 provides new guidance to legal assistance attorneys on powers

of attorney, and on the new policies on handling family law cases

involving Army Regulation 608-99'" and on those resulting from
the joint legal assistance study.'® As part of the emphasis on joint
efforts between the services, Army Regulation 27-3 eliminates
most eligibility distinctions between soldiers and other service
members for legal assistance services from Army legal offices. It
also removes all eligibility distinctions between DQD and DA
civilian employees within the United States for legal assistance
services in conjunction with their acceptance. of employment or
pendmg deployment outside of the Umted States.’® . .0 . -

. i .
. B

Asrevised, 'Ai'rﬁy Regulation '27K 3 m'andates 2 minimum level
of legal assistance throughout the Army. In the past, statutes and

regulatlons have made the dellvery of legal assistance services an.
optxonal program enurely dependent on the avaxlablllty of per—

-

. oo " b STy e ey

K

% Id. (glossary deﬁnes the terms court order famlly member financial support, income, , lawful custodlan mlhtary pay, personal junsdlcnon preponderance of the
evidence, and Staff Judge Advocate).

Sy
) 1 i

% Id. paras. 1-4e(5), 1-41(6).

% Dep'T oF DEFENSE, Dir. 5525. 9, COMPLIANCE OF DoD MEMBERS EMpLOYEES, AND FAMILY MEMBERS OUTSIDE THE UNlTED STATl-:s wiITH CoURT ORDERS (27 Dec 1988)
[hereinafter DOD Dir. 5525.9]. . . . o : ; [ T

% AR 608-99, supra note 5, para 4-l a.
7 Id. paras. 4-2,4-4 (provndmg that a general courts- ma.rual convening authonty may request adelay not to exceed ninety days 1f the request for delay is made unthm ’thxrty
days of receiving the request for assistance). . T

% Id. para. 4-4, SRTRE e N
% Id. app. B.

too AR 27-3, supra note 3 (pubhcatlon of changes is desngnated as Change l (C1)).

1o The Umted States Army Pubhcatlons and Printing Command tnd:cates that Change l'to Army Regulanan 27-3 is the last change to an Army regulatwn that w1ll
hi ghll ght the change matenal with underlmes and stnke throughs e ’

19 See supranote 80 and accompanying text.
103 See supra note 23 and accompanying text.

1% AR 27-3, supra note 2, para. 2-5a(6).
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sonnel and other resources at each Army installation.'®  Army
Regulation 27-3 now requires all commanders having one or more
attorneys, military or civilian, assigned to their staffs to provide
legal assistance in conjunction with mobilization and deployment
and, at the very minimum, to assist eligible legal assistance cli-
ents seeking help on legal problems or needs to find an Army
lawyer, or a lawyer in private practice, who can assist them.!®
This change, for all practical purposes, only describes what con-
scientious Army lawyers have been doing. By requiring a mini-
mum level of legal assistance throughout the Army, the program
is now mandated by regulation, and hence a little safer from bud-
get and personnel reductions in the future.'”

Army Regulation 27-3 now authorizes Reserve Component

exception to authorize legal assistance services for contract per-
sonnel were forwarded to the OTJAG. These exceptions pertained
to contractors located in Kwajalein, Kuwait, and United States
Army Europe. The two requests pertaining to Kwajalein and
Kuwait were approved with limitations identical to the language
now inserted in Army Regulation 27-3. Action on the United States
Army Europe request was delayed pending publication of the re-
vised Army Regulation 27-3. Under Army Regulation 27-3, legal
assistance to DOD contractors outside the United States and to
their family members who accompany them, if not prohibited by
host nation authorities, is limited to notarial services, legal coun-
seling, review and discussion of legal documents, the drafting of
powers of attorney and AMDs, and assistance on retaining a law-

yer in private practice to help them with these and other legal
judge advocates to earn retirement points for legal assistance work needs."" ' '

by combining periods of less than two hours in a single day with
periods in other days to accumulate the two hours required for the
award of a single retirement point.'® ‘This provision is the out-
come of successful discussions over the past two years between
the Legal Assistance Division, OTJAG, and the United States

Army Reserve Personnel Center (ARPERCEN).'®

Army Regulation 27-3 also implements a decision made on
11 February 1993 by then Army Chief of Staff General Gordon
R. Sullivan to abolish “by-law™ beneficiary designations under
the SGLI program."? General Sullivan made this decision fol-
lowing a briefing by the Legal Assistance Division, OTJAG, which
placed the initiative as an issue to be formally resolved as part of
the Chief’s Soldier Issue Forum."®> Army Regulation 27-3 now
prohibits both “by-law” and “by-will” designations,'"* and requires
Army lawyers to advise and assist soldiers on filling out their
Veterans Administration (VA) Forms SGLV-8286, Servicemen’s
Group Life Insurance Election and Certificate.!'> Army Regula-

The issue as to whether legal assistance is authorized for DOD
contract personnel working outside the United States has arisen
from time to time. When the 1992 publication of Army Regula-
tion 27-3 deliberately excluded them as being eligible for legal
assistance services,"? three separate memoranda requesting an

1% See 10 U.S.C. § 1044 (1988); AR 27-3 (1992), supra note 3, para. 1-4f. The statute makes legal assistance with the DOD “[s]ubject to the availability of legal staff
resources.” Army Regulation 27-3 (1992) only required commanders to establish a legal assistance program in their command if “one or more attorneys . . . assigned to
their staffs or under their commands who are providing legal assistance on either a full or part-time basis as part of their duty or job description.”

106 AR 27-3, supra note 2, para, 1-4f(1) (underlined—because 0f a printing error, another subparagraph (1), not underlined, should have been renumbered as (2)). See also
1d. para. 1-4g (2), which requires Staff Judge Advocates to provide the same minimum legal assistance services even if a full or part-time legal assistance attorney is not

available. Referring legal assistance clients to those who can assist them is one of the most important services provided under the Army legal assistance program. /d. para.
3-7h, 3-7i. . .

w7 Every time there are reductions within the Army, at the headquarters and installation level, those reébonsible for various pfograms are asked to respond whether what
is being done is required by law, DOD instruction or Army regulation, or voluntarily undertaken. The Army legal assistance program is now required by Army regulation.

1% AR 27-3, supra note 2, para. 2-2b(4).

19 The déy-to-diy legal assistance work performed by Reserve judge advocates‘, 'for example, providing advice to clients or talking to Army lawyers over the ‘telephone,
seldom ever exceeds two hours in any one day.

10 See AR 27-3 (11992), supra note 3, para. 2-5a(9); Alfred F. Arquilla, The New Legal A.vsi:mﬁce Regulation, supra note 1, at 15 .
I AR 27-3, supra note 2, para. 2-5a(7). '
W2 Jd. para 3-6b(1).

13 Earlier, in January 1993, the American Bar Association LAMP Committee adopted a resolution to abolish *by-law” designations throughout the military. This
resolution was adopted by the American Bar Association House of Delegates in August 1993.  Eventually, the Navy and Marine Corps followed the Army’s lead in
abolishing “by-law” beneficiary designations. The tragic consequences that sometimes arose from “by-law” designations became apparent following the 1985 crash of a
DC-B aircraft at Gander, Newfoundland, Canada, in which 248 soldiers were killed, and then again, in the 1991 Persian Gulf War in which 213 soldiers died. See Alfred
F. Arquilla, Servicemen's group Life Insurance (SGLI), 4 THE LAMPLIGHTER 3 (Winter 1992); Jim Tice, Earmarking insurance benefits: Naming beneficiaries recipe for
prevention of costly lawsuits, ArMy TiMes, December 7, 1992, at 24,

114+ “By._will"” designations are prohibited on the basis that passing insurance proceeds through a will may subject the proceeds to the claims of creditors from which, by law,
they are otherwise exempt. . Also, “by-will” designation may necessitate probate of a will. Although these disadvantages may also accompany a designation made via a

testamentary trust, unlike a testamentary trust, there are no off-setting advantages.

U3 See DEP’T OF ARMY, REG. 600-8-1, ARMY CASUALTY OPERATIONS/ASSISTANCE INSURANCE (20 Oct. 1 994) [hereinafter AR 600-8-1]. Because a service member may elect up
to $200,000 in life insurance coverage under the SGLI program, for many service members, their insurance proceeds far exceed the value of property conveyed by will.
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tion 27-3 also contains detailed guidance on the various ways in
which beneficiaries may be designated on the VA Form SGLV
8286, giving the advantages and disadvantages of each particular
method."'® Finally, Armny Regulation 27-3 prohibits the use of
“home made” SGLI forms or continuation forms unless specifi-
cally approved by the proponent of Army Regulation 600-8-1."

On a related readiness issue, Army Regulation 27-3 also, for
the first time, provides criteria for prioritizing the drafting and
execution of wills during mobilizations and deployments."® Like
the prohibition of “by-law” SGLI beneficiary designations, these
requirements are the result of another Operation Desert Shield/
Storm lesson learned. Of the two hundred and thirteen soldiers
who died in the Persian Gulf, only the survivors of six soldiers
found it necessary to introduce their wills in probate proceed-
ings."? Equally apparent is the fact that way too much emphasis
is placed on the need for every soldier to have a will.”® This
emphasis may benefit the JIAG Corps in that it remforces the need
for lawyers i in preparing SO]dlCI‘S for mobilization and deploy-
ment and is a servrce that can be easily tabulated—often in large
and impressive numbers. However, the overemphasrs on wills
(and the desire to generate numbers) means that Army_ lawyers,
spend most of their time during mobilization and deployment doing
wills for the soldiers who need them least, while oversimplifying
or deferring until later the more complicated wills for those with

children or complicated family situations, or not doing them at all
for those with substantial property who may be referred to law-,

yers in private practice for assistance. Secondly, this means that
insufficient attention is paid to the myriad of other legal problems
and needs that adversely affect soldier readiness and morale. Areas
that might benefit from greater attention include helping mobiliz-
ing and deploying soldiers with ongoing child care and custody

problems, pending divorces and other legal actions, current legal

problems with existing leases and purchase contracts, and SGLI
and other life insurance beneficiary designations.

Army Regulation 27-3 provides that during mobilization and

on need, and that the absence of a will does not make a soldler
nondeployable.?' The regulation cautions that thé need fora rou-
tine will must be welghed against the needs of other soldiérs for
other legal services, such as resolving ongoing consumer law prob-
lems.'?" As to pnormztng w1lls, Army Regulatton 27 3 provrdes'
the following: S
When legal resources are limited, the priority
for drafting -and executing wills should be '
given to service members to whom the
following appltes

(1) those who have a mmor Chlld
2 those whose pnmary beneﬁctary isa’
©* minor; 4

3) those whose net estate (excluding
insurance, jointly-owned property, and
~#0 1 .other nonprobate property) is valued at - T
more than $10,000 (or higher dollar i
limit if applicable law allows small
. ,estate administration for estates of . .
‘lessor amounts); or,

(4) . those whodesire their property tobe . ..~ . .
distributed in a manner different from. ... |
that which would occur under the
applicable laws of intestate succession
or under an existing will.'2

" Army ‘Regulation 27-3 also modifies the pre\rious guidance
on the eligibility of clients for in-court representation by expand-'

- ing eligibility for this legal service to all service members, and by

relaxing the financial test for determining. “financial hardship.”
The latter is accomplished by eliminating any reference to the
financial hardship test that may be used by the state or local gov-

deployment, legal assistance resources should be allocated based emment adjoining a particular Army installation.'*

¢ AR 27-3, supra note 2, app. C. At the request of the Legal Assistance Division, OTJAG, almost identical guidance was placed in Army Regulation 600-8-1. See AR
600-8-1, supra note 115, para. 11-30. The methods addressed in both regulations include beneﬁcrary desrgnattons by name, by relationship, by the Umform thts to
Minors Act or Uniform Transfers to Minors Act, by testamentary trust, afid by inter vivosrust.

"7 As a practical matter, no such form is going to be approved. The Veterans Administration (VA) is the proponent agency of the SGLV-8286 and the Army is not going
to authorize substitute or continuation forms without VA approval. The VA officials endorse the use of “by-law™ designations and siinple oné page forms because this
enhances smooth administration of the SGLI program (continuation forms get lost), regardless of what may have been the true wishes of the deceased service member

'8 AR 27-3, supra note 2, para, 3-7g(3). )
1% This information was obtained during 1991 by members of the Legal Assistance Task Force—Desert Storm/Demoblhzatxon who contacted the survivors of each soldxer
who dted in the Persian Gulf War to ensure that they were afforded legal assistance services, HREE A ST : ‘

i i ! 1 B
i The emphasis for every soldier to have awill generates frequent public aﬁatrs announcements on the Armed Forces Radio and Televrsron and other media, that inan
effort to be overly simple, are usually rmsleadlng about the benefits of a will. - o : : :

12t AR 27-3, supra note 2, para. 3-6b(2)(b).
122 ld

13 1d Thts criteria was coordinated with the Iegal assistance instructors at The Judge Advocate Genera's School, United States Army. The response of somie commands’
during the staffing of the draft revision of Army Regulation 27-3 was that the state specific criteria on small estates and the laws of intestate succession are not readily
ascertainable. State specific laws can be readily accessed in the Martindale Hubble Law Digest.

1 14, para. 3-Tg(3).
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For the first time, Army Regulation 27-3 provides guidance
on detailing Army lawyers who provide legal assistance under
the Victim/Witness Assistance Program.'> Army Regulation 27-
3 clarifies that help rendered as a victim/witness liaison is outside
the scope of the legal assistance program, and that the attorney-

client privilege does not apply to communications between a vic-

tim-witness liaison and the victims and witnesses being served
under the Victim/Witness Assistance Program. Although there is
no inherent conflict of interests in serving as both a legal assis-
tance attorney and a victim witness liaison, there is a conflict of
interests when the same person is both a client and a victim and/
or witness.!?

Army Regulation 27-3 also clarifies that providirig legal ser-
vices to persons on private and govemment employment issues,
such as hiring and firing decisions, other adverse personnel ac-
tions, discrimination complaints and workers’ compensation are
outside the scope of the legal assistance program'”’ However, as
a change from past legal assistance policy, Army Regulation 27-3
now authorizes legal assistance on tax matters relating to an eli-
gible client’s business activities as a family child care (FCC) pro-

vider.'® The policy reason behind this change is that FCC

providers, although engaged private business activities and which

has traditionally been outside the scope of legal assistance, are-

heavily regulated by the Army in performing work on Army in-
stallations in the very important work of providing child care for
soldiers and their families. Also, for the most part, FCC provid-
ers are the spouses of soldiers and are eligible for legal assistance
and generally file joint income tax returns with their soldier
spouses. ‘

Finally, in an effort to further encourage the resolution of con-
flict of interest cases with minimum expense or inconvenience to
clients, a change to Army Regulation 27-3 indicates that referring
such clients to other lawyers should not be considered as a last
resort.”'® This option, with proper precautions, may be utilized
more in the future as the draw down makes legal assistance refer-
rals to lawyers assigned to the United States Army Trial Defense
Service (USATDS) or within the Reserve components less viable
options than in the past.

The Army Chief of Staff Award for
Excellence in Legal Assistance

The Army Chief of Staff Award for Excellence in Legal As-
sistance is an annual award designed to recognize those legal as-
sistance offices providing the highest level of services to eligible
clients. The application process is managed entirely by the Legal
Assrstance Division. The award application is usually sent out to
Army legal offices in late spring or early. summer. The award
application is due to the Legal Assistance Division by 7 March of
the following year. The application process is voluntary, with no
requirement for any office to apply for the award.'*

The award is based on legal assistance activities and initia-
tives during the calendar year. No set “quota” for the number of
winners or the size of categories in which an office must partici-
pate have been established. This award should not be confused
with the Army Communities of Excellence Program (ACOE),
which is run separately by an ACOE office at the Department of
the Army. For the Chief of Staff Award, offices of similar size are
compared against each other, but there is no limit to the number
of offices of a certain type or size that are eligible to win the
award.

- Because the award is given annually, applications are com-
pared on that basis.. In other words, just because an office won
the award in one year does not mean that the same office will win
the award the following year. Legal assistance attorneys and sup-
port staffs are continually finding innovative ways to assist cli-
ents, and what was excellent one year may be the norm for the
following year because other offices are doing the same thing.
For example, during the evaluation of applications for calendar
year 1994, several installations reported as an.initiative for 1994
the provision of walk-in hours for powers of attorney and notarial
services. Obviously, the first year this is done would be an initia-
tive; however, the succeeding years should not reflect this as an
initiative unless one can show an improvement in how the ser-
vices were provided. For example, by expanding the hours these
services were provided by adding two nights a week to accom-
modate clients who could not come to the office during the duty

1 Id. para. 3-85(5); Der'r. 61-‘ ARMY, REeG. 27-10, LEGAL SERVICES: MILITARY JusTice, ch. 18 (8 Aug. 1994) (101, 16 Dec. 1994).

126 AR 27-3, supranote 2, para, 3 8b(5). For ex a.mple. advising a legal assistance client to fully cooperate as a witness in a pcndmg court-mamal may be agamst the cllent s
best interests.

127 Id. para. 3-8a(4). For example, the United States Army should not be involved in initiating legal action against a service station owner who terminates, perhaps unjustly,
the employment of a soldier’s spouse. Assisting DOD civilian employees on certain government related problems, such as reports of survey, is specifically authorized by
Army Regulation 27-3. Id. para. 3-6g. Assistance on government employment related matters not listed should be on an exceptional basis. Id. paras. 1-4g(2)(c); 1-5.

%8 4 paras. 3-61; 3-8a(2); DEr'T OF ARMY, REG. 608-10, PERSONAL AFFAIRS: CHILD DEVELOPMENT SERVICES, ch. 6 (12 Feb. 1990) (I01, 30 Dec. 1994).

12 AR 27-3, supra note 2, para. 4-9c. The words “as a last resort” were deleted in a sentence that indicates that supervising lawyers may resolve conflict-of-interest cases
by referring clients elsewhere within the same Jegal office. This change makes this provision consistent with Army Regulation 27-3, paragraph 3-7h, which indicates that
referring a client to another lawyer is appropriate, with the first preference to refer the client to another lawyer within the same legal office.

1% The high interest and keen competition for this annual award provides one of the most effective methods for advancing legal assistance program objectives; such as,

training, automation, and preventive law initiatives. It also helps ensures full compliance with Army legal assistance regulations. A detailed questionnaire developed in
1991 that is updated annually notifies legal assistance attorneys about important objectives of the program.
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day. The lesson here is to strive for improvement every year rather
than relying on what was good enough in the past to win the award.

Former s‘pouse; Payments from'Retired Pay
+“The Uniform Services Former Spouses Protection Act'!
(FSPA) recogmzes the right of state courts to order the distribu-
tion' of military retired pay to a spouse or former spouse incident
to a final decree of divorce, dissolution, annulment, or separa-
tion, and provides a method for enforCing’these orders. While a

state court may award a portion of a service member’s retired pay
to a spouse married to the member for only a short period of time,

the FSPA does not authorize enforcement of the order through
the Defense Finance and Accounting Service (DFAS) unless the
parties were married to each other for at least ten years during
which the member performed at least ten years of creditable mili-
tary service, in addition to other requirements.

For legal assistance attorneys and lawyers in private practice,
the problem with the FSPA in apphcatlon was how to determine,
during the course of negotiations with'the other spouse, or in a

petition before a court, the appropriate percentage of military re-

tired pay that should go to the civilian spouse on divorce. With'

members who were already divorced, calculating this percentage
was a matter of simple arithmetic.' The problem arose with deter-

mining the appropriate percentage for a member still on active

duty; particularly 'when, as in most cases, it was not known when
the mémber would retire and at what rank.'% -

¥
[, P

“ The problem for calculating this percentage for members still

on‘active duty when they got divorced was exacerbated by DFAS’s

refusal, based on policy concerns and a strict reading of the stat-
ute, to réfuse to honor for direct payment any court decree that
did riot' divide military retired pay as fraction of disposable re-
tired pay at the retired grade. 133 The DFAS policy made negotiat-
ing a fair division of military retired pay-on behalf of an active
duty service member exceedmgly difficult when a civilian spouse
was insisting on a direct payment from DFAS on his or her share
of the member’s retired pay. The mflexrblllty of DFAS on this
issue also made it ‘difficult for the civilian spouse who desired
direct payment but feared that the courts might force a division
based on a formula that would not be honored for direct payment
by DFAS.

In light of the foregoing concerns raised by both the Army
legal assistance attorneys ‘and the civilian bar, the Legal Assis-

3 lOUSC §1408 (1988)

i

tance Division, OTJAG, formally ‘requested DFAS ‘officials to
change its policy. As a result, the DFAS officials agreed to honor
divorce decrees that ordered direct payment to former ‘spouses’
based on a division of & service member’s military retired pay on
the pay grade stated in the decree or, in its absence, the pay grade
upon retirement. The DFAS also agreed to honor the following-
formula' for service members who obtain dlvorces pnor to re-"
tirement: , :

v

: Number of Months Married " © 7 Former
50% (or During Creditable Service Retlred pay. ' 1" . - spouse’s .:
percent toward Military Retirement of service : dollar share
provided X X  member at = of the

in the Number of Months of Credit- retired grade member’s

decree) able Service toward Military  or grade stated ,, retired-pay
Retirement (inserted by DFAS - indecree i 'upon

upon retirement) retirement

This change will benefit both service members and their
spouses by allowing divorcing couples greater flexibility on ne-
gotiating favorable terms during property settlement negotlatlons

The DFAS began honoring this formula in early 1995 even be-
fore the proposed policy change was publlshed in the Federal
Regzster for publlc comment

Future Challenges‘ ,
The highest calling for a lawyer is'to help another in legal
difficulty. Legal assistance attorneys respond to that callmg by
helping those, who like themselves, are serving their country. Most
of our clients are young, and many are often thousands of miles
away from family or friends on whom they might otherwise seek
counsel or guidance in their day-to-day lives. Our clients fre-:
quently have only a high school education and, like most people
their age and older, are unfamiliar with the intricacies of the laws
that affect their daily lives. They also usually lack the monéy to
hire a lawyer when they get in legal trouble, and some even lack
the sophistication; when legal problems arise, to recognize them
as such, or to seek the free legal help available to them from the
Army. ‘ L

In helping soldiers and their families with their personal legal
problems and needs, Army legal assistance attorneys eliminate
many of the major and minor distractions that might otherwise
adversely affect their morale and readiness to deploy. Army legal
assistance attorneys also improve their quality of life, particu-

¥ For examp]e assume a major retires from active duty and divorces hrs wrfe to whom he was married during ﬁfteen years of the twenty years he served on active duty
The wife, under the laws of most states, would argue that she was entitled to 37.5%, 50% x 15/20, of her husband’s military retired pay. But how does one calculate the
percentage of retired pay to go to the wife if the member still on active duty divorces after twenty, fifteen, or ten years of military service, and at what rank is the military

retired pay calculated?

i

r i [

133 The statute dlso allowed a dollar amountin  diverce decreé to be honored, but a dollar amount seldom would ever be inserted in a divores decree because of mﬂanonary
concerns. Also, a decree that provided for a dollar amount augmented each year by changes in a consumer price or other index would not be honored for direct payment

by the DFAS

32 CFR. § 63 (1995).

134 The provision authonzmg ths type of formula to be honored by DFAS will be mserted in the revision of DOD Fmancta! Management Regulation (Volume 7 Part B)
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larly if, through preventive law measures, we are able to keep
them out of legal difficulty in the first place. All this effort helps
the Army recruit and retain a quallty force..

Most judge advocates servé as legal assistance attorneys dur-
ing their initial tour of duty in'the Army. For the many judge
advocates without prior military experience, it is an excellent way
for them to learn about soldiers-and the Army we serve. Also,
because they are new lawyers, who have recently graduated from
law school, they will likely be familiar with at least the terminol-
ogy regarding many legal assistance practice areas like estate plan-
ning, family law and consumer law. ‘

~The major challenges facing the Army legal assistance pro-
gram include the following. “First, our leaders within the JAG
Corps, from SJAs on up, must do more, by word and deed, to
improve the stature of legal assistance attorneys in the Army.
Because legal assistance is often an initial duty assignment for
judge advocates, this duty assignment is often viewed by Army
lawyers as lacking the prestige attached to other legal assignments,
such as military justice.'” This is a leadership problem. Nothing
can do more to dampen the enthusiasm of legal assistance attor-
neys than to hear their supervisors tell them that they must first

‘prove themselves in legal assistance before they can “move on”

to “more important duties” in the office, such as military justice.

Denigrating the importance of legal‘aSSf'Sfance not only re- -

flects poor leadership, but also is an approach to supervision that
is based on a false premise. The general high quality and excep-
tional capabilities of judge advocates throughout the Army does
not vary among the different fields of the law in which they prac-
tice, either at the instaliation level, or at higher headquarters. Also,
given the attorney-client privilege and the nature and volume of

the work involved, legal assistance attorneys are more on their

own, and not as closely supervised as other judge advocates of
their grade performing duties elsewhere in the Army. Finally, the
potential for a legal oversight or mistake to do legal harm to an-
other, or to cause an embarrassment to the Army or the JAG Corps
is as much; if not greater, in legal assistance as in other areas of
the law in which judge advocates practice.

A second challenge facing our JAG Corps leadership is put-
ting more experienced officers in charge of legal assistance of-

fices. The relative inexperience of our junior legal assistance prac-
titioners coupled with the increasingly sophisticated nature of le-
gal assistance practice emphasizes that management of legal as-
sistance is a critical function. Despite this fact, first.or second
term officers are routinely assigned as chiefs of legal assistance
offices, even in larger offices. This trend is at least in part a re-
flection of the perception that only the newest judge advocates
can work in legal assistance without negatively affecting their
careers. The JAG Corps leadership must recognize the signifi-
cant management challenges associated with lega) assistance prac-
tice not only by assigning some of the best and most experienced
managers to legal assistance, but by rewarding those who excel
with ratings consistent with their contributions. -There is no rea-
son why our best senior captains and majors should not seek the
demanding and exciting leadership and management challenges
found in legal assistance.

A third challenge facing the JAG Corps leadership at all lev-
els is to heighten awareness in the Army that legal assistance is
not only essential in maintaining readiness and high morale, but
it isalso an important Army quality-of-life and family program.
All too often within the DOD and the Army, legal assistance is
omitted from surveys, statistics, or articles on the Army’s quality-
of-life and family programs. The primary cause of this oversight

is our failure as lawyers to publicize the legal assistance program

and the services it provides, as well as its initiatives and accom-

" plishments.!* We must ensure that, before surveys and articles

are done, legal assistance is included."”

Finally, not unrelated to the foregoing challenges, is our con-
tinuing inability to provide the lack of priority and resources de-
voted to providing up-to-date, state-of-the-art automation equip-
ment to legal assistance attorneys and staff. As previously dis-
cussed, there is a need for joint cooperation in this area. Unless
an all-service commitment to developing and fielding software
“in house” can be fostered in the very near term, the Army should
seriously consider joining sister service initiatives and purchase
integrated legal assistance software from a commercial source.
Any decision to retain this function “in house” must include an
expanded commitment of manpower to both programming and
substantive updating functions. While the former has been an
ongoing although somewhat problem-plagued effort, the latter has
been handled on a largely ad hoc basis with no formal proponency

3% This problem is not peculiar to the Ariny. The American Bar Association, through its LAMP Committee, has done much to address this problem throughout the military
by endorsing legal assistance related legislation, sponsoring legal assistance continuing education programs on military installations throughout the United States, and by
periodically presenting awards for excellence in legal assistance to deserving lawyers and Staff Judge Advocate offices.

'* Within the Pentagon, it is surprising how many Army general and other senior officers are not aware of the legal assistance program or the services it provxdes Part of
the problem is the very name of the program itself. Many officers and enlisted personnel consider any help they get from a lawyer to be “legal assistance.” They are not
likely to distinguish “legal assistance” from the legal services and advice they receive on filing a household-goods-damage claim or in taking an adverse personnel acuon
against a subordmate Like medical care from doctors, lawyers provide “legal assistance” in numerous ways. However, glven the ﬁfty three year tradition of the legal

-assistance program and the different approaches to legal assistance among the military services, it is not likely that a consensus could ever be reached on a more dmcnptlve

name for the program, such as “military family legal services” or “military legal aid.”

137 A major part of the problem here, in addition to the “name confusion™ mentioned above, legal assistance is not a family program separately funded by Cong'ress hke
medical care and the family advocacy program or by nonappropriated funds like childcare, and morale, welfare, and recreation programs.

DECEMBER 1895 THE ARMY LAWYER ¢ DA PAM 27-50-277 25




-assigned to ensure that programs are current.'® ‘Of course, even
-if the Army purchased the Tatest in integrated legal software, this
would be meaningless unless legal assistance attorneys through-
out the Army were also provided the modern computer hardware
to handle thrs software oo

Patrents in an Army hospltal expect that the doctors treatmg
them wrll have the latest and best in medical technology .and re-
search facilities to treat their ailments. Indeed, military patients
demand nothing less-—and they get it. As aresult of patient de-
mand and expectations, and undoubtedly a certain amount of skill,
commitment, and leadership on the part.of the Army medical com-
_munity, Army hospitals are generally equipped with the latest in
-medical technology, We might ask ourselves why so many judge
advocates, with a far, far smaller budget, are still stuck with anti-
quated word processing programs and computer equipment. In

"the Army legal assrstance program we will have to move otit of
‘the 1980s in legal assistance computer hardware and’ software
before we move into the twenty -first’ century '

-1 Regardless of the demands;.the legal assistance program will

-continue to prosper—as it has for the past fifty-three years—be-

«cause of the exceptional quality and dedication of the Army law-
yers, paralegals, legal specialists, and others providing legal as-
sistance services throughout the Army. Their strong commitment
in providing expansive and high quality legal assistance services
truly sets the Army program apart from those of the other military
services. The challenges discussed in this article, and others that
may arise in the future, will be met. This fifty-three year old
program has a proud history of accomplishment and will con-
‘tinue to be the model for the other military servicesito emulate.

Lo

T Colonel Mark Sulhva.n a _;udge advocate in the United States Army Reserve, after years 'of effort, developed a'first class mantal separatron agreement for the LAAWS-
1A program in 1993. Unfortunate]y, the database program being used within LAAWS-LA at that time, which was supposed tobe the program by which all legal assistance
'programs:wereito be assembled in the future, proved to be inadequate despite a significant .¢ffort from information management and legal assistance personnel. The

LAAWS-LA program also failed to produce wills in an acceptible manner. Colonel Mark Sullivan also developed. a will. format for Louisiana wills, which was never
.incorporated in the LAAWS-LA program{} As a result, efforts to complete work on developing a will format for Puerto Rico wills were halted. .
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“The Dilemma The Aldrich Ames Case
_ What's t)ztis ‘al;zouti?,l’ou Ve got the wrong guy."
S A “Aldrich H. Ames
N o 21February1994

Aldnch Hazen Ames was arrested for espronage on, Presrdent 5
Day. 21 February 19942 His wife was also arrested minutes later

L | . The Judge Advocate General’s School, United States Army e e
‘ , Charlottesvzlle, V'rgtma
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in their home.3 An employee of the Central Intelligence Agency
(CIA) for over thirty-one years, Aldrich Ames worked as an agent
for the former Soviet Union and Russia since the summer of 1985,
Over nine years, Ames’s espionage activities resulted in the ex-
ecution of ten recruited agents for the United States and the com-
promise of over one hundred intelligence operations.* One of the
agents-executed was Dimitri Polykov, code name TOPHAT, the
most important Soviet ever recruited by the CIA.S .

' James Apams, SELL OUT, ALDRICH AMES AND THE CORRUPTION oF THE CIA 3 (1995) [hereinafter SeLL Out]. David Wise, in his book Nightmover states that Ames said:
“Espionage, me? 1hear what you are saying, but you’ve got to be kidding.” Davip Wisg, NiGHTMoVER 3 (1995) [hereinafter NIGHTMOVER].

* Bill Miller & Michael Isikoff, CIA Officer Charged with Selling Secrets, W asH. Post, Feb. 23, 1994, at A{, A12.
P ld Al

4 SENATE SELECT CoMM. ON INTELLIGENCE, AN ASSESSMENT OF THE ALDRICH H. AMES EspPIONAGE CASE AND 175 IMPLICATIONS FOR UNFTED S'rm-:s INTELLlGENCE 104th Cong., 3d
Sess. 1 (1994) [hereinafter SSCI Report]. See also UNcLASSIFIED REPORT OF THE CIA INSPECTOR GENERAL 1’ (undated) (copy in author's ﬁles) [hereinafter CIA INSPECTOR
GENERAL REPORT].

! Douglas Waller & Evan Thomas The old Bays Club Frghts Jor Its Ext.\'tence, NEWSWEEK, Oct 14 1994 at 33, See also SSCI REPowr supra note 4, ‘News Release,
Preface (wherern the Charrman of the Senate Select Committee on Intelligence states that “the Committee’s report on the Ames case palnts a picture whlch will come asa
“shock to most Americans’ ) In his book Nrghtmover David Wise reports that federal prosecutors released the names of eleven agents betrayed by Aldrich Ames and
_apparently six were executed GTMILLION ‘Lieutenant Colone! Gennady Smetanin; GTFITNESS, Gennady Gngonevrch Varemk GTWEIGH Leonid Polyshuk;
GTCOWL, Sergei Vorontsov; GTIOGGER, Lieutenant Colonel Vladimir M. Piguzov; GTBEEP, General Dmut.n Fedorovich Polykov (“Top Hat") NIGHTMOVER, supra
note 1, at 266.

¢ SeLL Our, supra note 1, at 10 (known as GTBEEP by the CIA). Jeanne Vertefuille of the CIAis quoted as saymg, “It was.a bad day for us when we lost him [GTBEEP
or TOPHAT1.” NIGHTMOVER, supra note 1, at 271, ) R ' L s

26 "DECEMBER 1995 THE ARMY LAWYER #27-50-277 .':.




.. The son of a CIA employee, Aldrich Ames was born in River
Falls, Wisconsin, on 26 May 1941.” He began working for the
CIA in June of 1962 as a clerk.® Ames spent most of his career
within the Directorate of Operations (DO), the CIA’s clandestine
service.” The most important division within the DO was the
Soviet/East European Division (SE Division).'® The SE Division
was responsible for the recruitment and management of agents
within the Soviet Union and the Kremlin."! It was in the SE Divi-
sion that Aldrich Ames worked.

As a CIA employee, Ames’s career was scarred with perfor-
mance and financial problems as well as decades long alcohol
abuse.”? In the field and at CIA headquarters, Ames was shuffled
from job to job."” Little attention or corrective action was taken
during his entire career.'* Ames’s evaluation reports highlight an
employee who was inattentive to security, who slept on the job
(mainly from alcohol abuse), and who was derelict in filing re-
quired reports from agent recruiting to accounting for govemn-
ment funds.' A review of his personnel file shows that not one
corrective or rehabilitative personnel action was ever taken.'® Even
after leaving highly classified documents on a subway in New

York, Ames’s superiors only gave him an oral reprimand and told
him “not to do it again.”"?

By turing over thousands of classified documents to the So-
viets, Ames managed to shut down any effective intelligence gath-
ering within the Soviet Union and Russia for almost a decade.'®
Coupled with the espionage of the Walker family spy ring and
another CIA employee, Edward Lee Howard, the United States
intelligence community provided the national command author-
ity little human mtelllgence about the Soviet Union or Russia."®
The results were potentlally devastating to the national security
of the United States.2?

How could Aldrich Ames have operated for so long within an
agency known for its extensive security precautions? Why wasn’t
he caught earlier? Even the Soviets were surprised that Ames
operated within the CIA for so long. In the short term, the con-
flicting missions of the CIA and the Federal Bureau of Investiga-
tion (FBI) resulted in an ineffective initial investigation, and in
the long term, the reason for the delay in the detection of Ames
was due to a history of mistrust between the FBI and the CIA.

? $SCI Reporr,’ supra note 1, at6. According to the CIA lnspcctor General Report, Carleton S. Ames the father of Aldrich Ames, came to work for the CIA’s Directorate
of Operations (DO) in 1952. An alcoholic, he had a mediocre career in the DO and retired in 1967 at the age of 62. 'He died five year later of cancer. See CIA InspecTOR

GEeNERAL REPORT, supra note 4, Transcript at 4.

* SSCI Reporr, supra note 1, at 7.
% SeLL Our, supra note |, at 13,
°Id

' Id at 1L,

12 SSCI Reporr, supra note 1, at 91. The SSCI Report characterizes Ames career thus:

From the outset of his career at the CIA, Ames demonstrated serious suitability problems which, over the years, should have led his supervisors to
reassess his continued employment. These problems included drunkenness, disregard for security regulations, and sloppiness towards administra-
tive requirements. In the years immediately before he began to commit espionage and during the rest of his career, his supervisors were aware of his
“personal and professional deficiencies, but did not make his problems part of his official record, nor act effectively to correct them. Despite his
" recognized unsuitability, there is little evidence that his assignments, acnvmes or access to sensmve mformatwn were in any way limited as a

result.
Id.

b 1d

4 CIA InsPECTOR GENERAL REPORT, supra note 4, Summary at 6.

13 SSCI RepoRT, supra note 4, at 93. IR RO
18 Id. at 91-96.

" Id. at 93.

1 14. at 2 (News Release, which accompanied the SSCI Report).

¥ SerL Qur, supra note 1, at 187.

20 pete Early, Interview with the Spy Master, THE W asH. PostT MAGAZINE, Apr. 23, 1995, at 22. :In an interview with The Washington Post Magazine, Boris Solomatin, a
handler for John Walker, a convicted spy for the Soviets, states: *As far as military strategic information is concerned—specifically information about the main component
of the United States atomic triad, the submarines with atomic rockets—yes he was the most important [Soviet spy].” /d.
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“The CIA and FBI:(_I_onflict‘iif:V Al

It is true that the spy was found, but the course to that
cconclusion could have been much more rapid and direct.”

‘ Frederick P. Hitz
: CIA, Insp'ectdr General

Aldrlch Ames began his work asa paid Soviet spy in the sum-
mer of 19852 How he initiated contact with the Soviet Union
was simple and ‘direct; he walked through the front door of the
Soviet Embassy, four blocks from the White House.® Ames
walked up to the recepuomst and asked to speak to Sergey
Chuvakhin, a KGB contact, and handed over an envelope ad-
dressed to the Soviet ambassador.* The' envelope contained the
names of two Russians workmg for the CIA and an explanation
of who Ames was.” Ames asked for $50, 000.00 in cash.® Thus
began Ames’s relatlonshlp with the KGB and the Russ1an SVD
that lasted for nme years

In 1985 and 1986, officials within the CIA and the FBI began
to realize that someone was giving information to the Soviets about

intelligence operations within the United States,”” which was a
major counterintelligence problem and concern. Sources t.hrough-
out the world began to be recalled to the Soviet Union and ‘ex-
ecuted.® Tnitially, it was thought that the defection in September
1985 of Edward Lee Howard, a former CIA employee, was the
cause.” Counterintelligence investigations revealed, however, that
not all the compromises could be linked to Howard.’?

CIA officials realized that there might be another human leak !
To counter the information flow to the Soviets, the SE Division
further compartmentalized its Soviet operations to an area called
“the back room.” Only a few people had access, one was Aldrich
Ames ¥ ’ I ! -

In late 1985, the CIA began an investigation in earnest.** This
“molehunt” would continue on and off, with varying intensity,
until Ames was arrested in 1994.* In the Fall of 1986, a spec1al
task force (STF) within the countenntelhgence staff v was set up to
determine the exact cause of the continuing compromlses 3 Ana-
lytic in nature, the STF’s efforts were parallel to those of the FBI,
which was trying to determine whether it too had been penetrated
by a mole.* These two uncoordinated investigations waned in

agents and CIA operations within the Soviet Union and counter- the late 1980s.

' CIA INSPECTOR GENERAL REPORT, supra note 4, at 2 (general comments made by CIA Inspector General).

* SSCI Reporr, supra note 4, at 19. As the Senate Select Committee Intelligence Report states: “With his considerable knowledge of Soviet operations and experience in
clandestme operations, Aldrleh Ames conceived ofa planto obtam money from the Soviets w1thout being detected by the CIA or the FBL” Id.

* Id. See also Serv. Our, supra note |, at 75,
¥ SSCI ReporT, supra note 4, at 20.

* Id. Ames thought disclosing the names of those Soviets working for the CIA would help establish his bona fides. CIA l.NSPE.CTDR GENERAL REPORT, supra note 4,
Transcnpt at 16.

* SSCI Reporr, supra note 4, at 20. The total amount paid to John Walker, Jr., over seventeen years was $750,000.00. Id. (interview with John Walker, Jr.’s handler, Boris
Solomatin). Historically, the KGB are very cheap in their financial arrangements with their agents. Giving Ames $50,000.00 right up front shows how important the KGB
felt he was.

? Id at 23.
® Id at24.

® Id a1 23, The Senate Selec! Committee Imelllgem:e Reporr cites the Yurchencko Chronology. 86-1637(A), which states: “The ClA began to focus on Howard as the
source of these compromlses in August 1985 when a high-level KGB defector, Vitaly Yurchenko, told CIA he had seen cables in 1984 which identified a former CIA
employee named ‘Robert’ as a KGB source. Soon afterward, as a result of the debriefings of Yurchenko, the CIA determined that ‘Robert’ was, in fact, Edward Lee
Howard.” Id.

¥ Id. at 25. The transcripts of the CIA Inspector General Report reveal, as one CIA officer stated, “they [the Soviets] were wrapping up our cases with reckless abandon *
CIA INspecTOR GENERAL REPORT, supra note 4, Transcript at 74.

3t SSCI REporr, supra note 4, at 26. See also CIA INSPECTOR GENERAL REPORT, supra note 4, Transcript at 22, - . DLm AN Co S
* CIA INspECTOR GENERAL REPORT, supra note 4, Transcript at 21-22 (the CIA called them “draconian measures™).
3

Id. Summary at 2 (unclassified memorandum).

* Id. Jeanne Vertefuille, a CLA counterintelligence agent, worked at trying to find the mole for years, and her work was considered key in building the case againstAldrich
Ames. See NIGHTMOVER, supra note 1, at 171.

™ See CIA INsPECTOR GENERAL REPORT, supra note 4, Summary at 2.
% Id

¥ Id. The Unclassified Memorandum states: "*The FBI task force ended, and the CIA STF [special task force] effort diminished significantly in 1988 as its participants
became caught up in the creation of the Counterintelligence Center (CIC). - Between 1988 and 1990, the CIA molehunt came to a low ebb as the officers mvolved
concentrated on other CI {counterintelligence] matters that were believed to have higher priority.” Id.
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During this time, Ames was posted in Rome where he contin-
ued to pass information to: his ' KGB and SVD handlers.*® . His
lifestyle was already changing. When he returned to CIA head-
quarters in 1989, he paid cash for a home that was valued at over
a half a million dollars.* A CIA counterintelligence officer did a
financial inquiry, but the resulting revelations about this and other
cash transactions were not considered significant.

In 1990, a routine background investigation revealed Ames'’s
continued lavish spending habits.* This information was not re-
vealed to the polygraph examiner who tested Ames as part of that
background investigation.”?. The result of the investigation re-
vealed no indications of deception. The background investiga-
tion ended in April of 1991.8

- As the routine investigation of Ames was ending, another was
beginning. This time the CIA and the FBI began a hunt for the
mole in earnest.* In April of 1991, the CIA, realizing that it had

3% SSCI REPORT, supra note 4, at 3542,

h

been penetrated, asked for the FBI's help.** Two of the FBI's best
counterintelligence agents were dispatched to CIA headquarters
in Langley, Virginia.*¢ : Operation Skylight had begun.’ Later
that year, the FBI initiated Operation Play Actor, the criminal in-
vestigation against the mole.”® :By 1992, the list of suspects had
been narrowed to forty.* Aldrich Ames was one of the suspects,
and the two investigations, one counterintelligence, the other crimi-
nal, began to close in on the mole.® Ames began to move to the
top of the list.*' His lifestyle and drinking habits caused the FBI
to look at him closely.® As the FBI reviewed Ames’s background,
they realized that at the times he met certain Soviet contacts on
official business, a corresponding deposit of money in Ames's
bank accounts occurred.®

Aldrich Ames soon became the primary suspect. On 12 May
1993, a new criminal investigation was opened on Ames, code
named Nightmover.>* The FBI now had complete jurisdiction
over the matter.’® Permission was given to conduct electronic

¥ Id. at 41. By this time the KGB had provided Ames with |.8 million dollars, and the KGB had already set aside or budgeted for $900,000 more. /d.

* 1d, at 3.
4.

2 Id

“ Id at69-71. The Office of Security report is fairly comprehensive. It highlights some areas of concern such as: “Ames was assigned to CIC under acloud . .
about handling of a particular agent .... concerns about his judgement . , . another of Ames's coworkers said he didn’t think Ames was a spy, but would not be surprised if
that someday came to light . . . he did not trust Ames as a colleague . . . reported that he understood Ames paid cash for his house, a purchase well into the $500,000 range

.. stressed that Ames made no attempt to conceal his wealth and observed that Ames had new cars and relied on houschold help.” Id. “Moreover, the CIA security officer
who assessed the results of the reinvestigation determined that it *had no CI [countenntelhgence] implications’.” 1d. at 204. Ames also stated that if the Agency had
interviewed him about his spending in the context of a reinvestigation, he would'not have been terribly alarmed. /d. at 152, He prepared himself for the possibility that he
would be asked about his finances. Ames attempted to account for the cash purchase of his Arlington home by having a gift letter prepared and notarized making it appear
to have been a gift from his mother-in-law. He states that at some point someone would learn that he had purchased the house for cash, and it was reasonable to expect that
someone would ask him about the source of his wealth. But no one ever did. Id.

. concems

“ Id at 102.
4 Brian Duffy, The Cold War's Last Spy, NEWSWEEK, Mar. 6, 1995, at 51.
4 Id. These mole hunters were named Jim Holt and Jim Milburn, known in the FBI collectively as “Jim squaréd.“

47 Id. This was a joint inquiry by the FBI and CIA.

% Id. at 51. See also SSCI RepoRrr, supra note 4, at 103.

* SSCI Repor, supra note 4, at 103.

3

Duffy, supra note 45, at 51.

S Id

2 1d ﬁt 52. See also CIA INSPECTOR GENERAL REPORT, supra note ‘4., Und'ated Memorandum para, 46.

» Duffy, supra note 45, at 52. See also CIA INSPECTOR GEN;ERVAI.A REpPORT, supra note 4, Undated Memorandum para. 46.

4 Duffy, supra note 45, at 51. See also Serr. Our, supra note 1, at 214, For an excellent narrative of the criminal investigation of Aldrich Ames, see David Wise's book

Nightmover. NIGHTMOVER, supra note 1,

% Duffy, supra note 45, at 51.
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and physical surveillance on the'Ames family, revealing further
evidence that Ames was the mole,.and that his wife, Rosdrio, was
assisting him.* : On 21 February 1994, the FBI took them both
into custody.”” Amespled guilty as did his wife.*® Ames received
a life sentence, Rosario, five years.® The questions started soon
after the arrest. How could this have happened?® Why was the
FBI not brought in earlier by the CIA? To find answers to t.hese
questions, the search must start ﬁfty-one years ago in. 1945

e

personality of the President 'of the United States, counterintelli-
génce centered mainly on ensuring that military secrets did not
end up in'enemy hands.®® ' George Washington stated early on .in
the Revolutionary War that “There is one evil that T dread . .

that is their spies .. . I think it a matter of some 1mportance to
prevent them from obtammg intelligence of our situation”®

n

Legislation governing counterintelligence activities did not

e S R exist.®s :Until the passage of the National Security Act and the
The Hrstoncal Perspectwe S ‘ formation of the CIA in-1947, regulatory direction of ¢ounterin-
' telligence activities was found generally within the Executive
branch. Congress:responded to domestic and international na-
tional security concerns by giving great deference to the Presi-
dent—a tradition that was to continue into the 1970s.%.

Oh, Mr. Presrdent do 1 not let so grear an achrevemem
suffer from any taint of legalzty"’

Philander C. Knox, U.S.Attorney General
8 B .- Comment to President Theodore Roosevelt
.. on the occasion of his “acquiring” the Initially called-negative intelligence during World War I, the
Panama Canal Zone, 8 November 1903 War Department did not create a professional counterintelligence
o R corps until 1942.57; After World War I, the Department of Justice
For its first century, mtelhgence operatrons conducted by the had the Bureau of Investigation, the forerunner of the FBI, com-
United States were haphazard at best.* Driven by crisis and the piling intelligence against alleged communist radicals.® The new

% CIA INsPECTOR GENERAL REPORT, supra note 4, at 65, 121. The Senate Select Committee on Intelligence Report states that: “According to FBI officials, the telephone
intercepts of conversations between Rosario and Rick Ames indicate that Rosario was a supportive conspirator encouraging the crimes of her husband in order to allow her
to continue to enjoy the financial benefits." SSCI Reporr, supra note 4, at 58.

31 SSCI ReporT, supra note 4, at 84. On the morning of the arrest of Aldrich Ames, the arresting FBI agents found on his desk a calendar that noted three life instructions:
“Remember the 3 Rs: Respect for self; respect for others; responsibility for all your actions.” Duffy, supra note 45, at 54.

'

3 SeLL Our, supra note 1, at 236. See also Bill Miller & Walter Pincus, Rosario Ames Gets 5-Year Term in Spy Case, WasH. Posr, Oct. 22, 1994, A8. Ames declared at

his guilty plea:
These spy wars are a sideshow, which have no real impact on our significant securlty interests over the years. As an mtelllgence officer with more s
than thirty years experience, I do not believe that bur nation’s interests have been noticeably damaged by my icts, or for that matter, those of the ‘ ‘
* Soviet Union or Russia noticeably aided. I had come to believe that the csplonage business, as carried out by the CIA and a few other American "~~~
agencres was and is a self serving sham, carried out by careerist bureaucrats who have managed to decewe several generatrons of Amencan polrcy
makers and the public about both the necessrty and the value of their own work. T
id. Prosecutors remarked on Ames'’s comments:; “These a.re crimes wluch caused people to dte as surely as rf the defendam pulled the tngger They died because Rle
Ames wasn’t making enough money from the CIA and wanted to lrve in a half million dollar house and drive a Jaguar.” See Id. ; iy
) Sell Out, supra note 1, at 237-38i Miller &(‘Pincus', .rupm note 58, A8.
% Ames states that the primary motivating factor for his decision to commit espionage was his desperation regarding financial indebtedness he incurred at the trme of his
separation from his first wife, their divorce settlement and his cohabitation with Rosario. Miller & Pincus, supra note 58, A8. '
*' CHrISTOPHER ANDREW, FOR THE PRESIDENT'S EYEs OnLy 27 (1995). Elihu Root was also present at the meeting where President Roosevelt was considering a legal
justification of his action in acquiring of the Panama Canal Zone from Colombia, November 18, 1903. When asked by President Roosevelt whether he had answered the
charges, Root said to him: “You certainly have, Mr. President. You have shown that you were accused of seduction and you have conclusively proved that you were guilty
of rape.” See, PALIP C. Jessup, ELimu Root 382-83 (1938).
2 G.J.A. O'TooLE, HONORABLE TREACHERY 4 (1991). b
* ANDREW, supra note 62, at 3. ¥ i '
“ The Papers of George Washington, in JREVOLUTIONARY W AR SERIES 528-59 (Philander D. Chase ed., 1985).
& O'TooLE, supra note 62, at 315.
% THE FEDERALIST No. 64 (John Jay), in THE FEDERALIST PAPERS 392-93 (Clinton Rossiter ed., 1961) (John Jay notes: “It seldom happens in the negotiation of treaties of
whatever nature, but that perfect secrecy and immediate dispatch are sometimes requisite. There are cases where the most useful intelligence may be obtained, if the
persons possessing it can be relieved from apprehensions of discovery . . . that although the presrdent must in forming themn [treaties] act by the advice and consent of the
senate, yet he will be able to manage the business of intelligence in such manner as prudence may suggest."). Senator Daniel K. Inouye discussed the deference towards
intelligence operations given the Executive by the Congress: “I recall when we came to classified programs, we would all look over at Richard Russell, the Chairman of
the Armed Services Committee, and he would say, ‘I have discussed this matter with the appropriate officials 'and T have found everythmg is in order’. . . but no one ever —

told us what was in order" Leslre H. Gelb Overseemg of CIA by Congress Has Produced Decade af Support N. Y TiMEs, July 7T 1986 Al .
il
¢ JouN PatrICK FlNN'EOAN, MiLrrary INTELLIGENCE 30 (1992).

% O'TooLE, supra note 62, at 315.
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Radical Division was headed by a young lawyer, J. Edgar Hoover,
an expert on dangerous aliens. Hoover began building dossiers
on United States citizens and radical organizations.* Later re-
named the General Intelligence Division (GID), the GID reviewed
radical publications and recruited paid informants wnhm these
organizations to report on their activities.™

* The War Department stopped’ conductmg domestic surveil-
lance of alleged radicals after disclosure that the Army was using
military intelligence reservists to conduct unofficial mtelhgence
gathering against United States citizens. n ‘During ‘this time, the
United States Attorney General Harlan Fiske Stone abolished the
GID.™ “Stone told the new director of the Bureau of Investiga-
tion, J. Edgar Hoover, to “[1]imit the bureau’s activities] strictly
to investigations of violations of the law, under my direction or
under the direction’ of an Assistant Attorney General regularly
conducting the work of the Department of Justice.”” -

Throughout the 1920s and early 1930s, the focus of counter-
intelligence remained on communist infiltration of the union
movement and in countering alleged Soviet intelligence gather-
ing.” This was conducted by the only nonmilitary counterintelli-
gence organization remaining in the United States govenment,
the Department of State.” United States Army counterintelligence

@ Id

I

units assisted tactical units in Panama, Hawaii, and the Philip-
pines.” In 1932, members of the Army’s Counter Intelligence
Police (CIP) assisted the Chief of Staff of the Army, General Dou-
glas MacArthur, by providing counterintelligence assessments of
the participants in the Bonus Army march on Washington.” In
1934, the CIP was reduced to fifteen agents LA :

In 1929, Herbert O. Yardley, the former head of the
government’s clandestine code breaking unit MI-8, made allega-
tions in his book The Black Chamber, which caused the dissolu-
tion of MI-87 and signaled the decline in influence and
importance of military intelligence until World War IL* Henry
L. Stimson, the Secretary of State at the time, was heard to re-
mark as he signed the order abohshmg MI— , “Gentlémen do not
read each others maijl.”™ ST ‘

During World War 11, President Franklin D. Roosevelt cre-
ated the Office of Strategic Service.*? He gave its director, Major
General William Donovan, the mission to provide strategic intel-
ligence to the allies and to the President.® The United States
intelligence community was fragmented and largely under suspi-
cion by President Roosevelt. Only in the area of signals intelli-
gence did he have any trust.®* From late 1940, the War
Department provided him with daily summaries of Japanese dip-

T Id. at 319. A Lieutenant Long directed local county sheriffs near Vancouver Barracks, Washington, to turn over any information on local labor organizations “on behalf
of the Intelligence Service of the Army” and this caused quite an uproar in the papers and the labor unions nationwide. Secretary of War John W. Weeks relieved Licutenant
Long of duty and directed that intelligence oﬁ'lccrs were prohlblted from collectlng any domestic mte}llgence. -See Bruce W. BiDWELL, HISTORY OF THE MILITARY lN'rELLl-
GENCE Division 277-79 (1986). ‘ i

2 O'TooLE, supra note 62, at 319.

7 RICHARD G. POWERS, SECRECY AND PowER: THE LIFE oF J. EnGAR HoOVER 147 (1987).

™ O’TooLE, supra note 62, at 326.

®d

 FINNEGAN, supra note 67, at SO.

7 1d

®Id

™ Davip KaHN, THE CODEBREAKERS: THE STORY OF SECRET WRITING 355 (1967).

% FINNEGAN, supra note 67, at 50. See also O'TooLE, supra note 62, at 337,

% O'TooLE, supra note 62, at 337. O'Toole states: “The quotation is cherished by writers of popular intelligence history as a consummate example of dangerous naivete

“on the part of a public person regarding the propriety of intelligence operations and is usually incorrectly attnbutcd to Stimson as of the time he closed the Clpher Bureau

in 1929.” I4. n. 30 ( O'Toole cites no reference for this assertion).

82 ANDREW, supra note 61, at 131.

2 14 President Roosevelt’s relationship with Donovan started at Columbia Law School, class of 1907. Prior to World War II, President Roosevelt used his old law school
friend, Donovan, now a prominent New York attorney, to provide him with intelligence from time to time unofficially. See generally ANTHONY CAVE BROWN, Tmz Last
Hero: WiLp Bie Donovan (1984).

% ANDREW, supra note 61, at 111.

& Id.
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lomatic messages.” Code named “Magic,” the decryption
divisions provided important mtelllgence to the Umted States
throughoutthe war® -y ;

The Umted States Anny created the Army Counter Intelh-
gence Corps (CIC) in 1942, which provided information on for-
eign and domestic agents.* Criticism of the CIC concerning some
of its domestic activities involving Eleanor Roosevelt, the wife of
the Presrdent caused the CIC to be merged into the short lived
Secunty Intelltgence Corps 89 However concern aboutan alleged
Japanese fifth column of saboteurs in the United States caused
Presrdent Roosevelt to sign Executlve Order 9066 on 19 Febru-
ary 1942 %. This order. d1rected the internment of thousands of
Japanese Amerlcans for the rest of the war.”' The congern by the
United States government about foreign agents conductmg sabo-
tage remained until the unconditional surrender of the Japanese
on 15 August 1945.%% SR
: Personaltty clashes mlstrust. and rlvalry between the various
service mtelltgence components and the. mtelhgence branches of
the other agencies remained a problem throughout the war*? Even
though President Roosevelt had established the Office of Coordi-
nator of Informatlon (OCI) in 1941, intelligence and counterin-
telligence remamed largely uncoordlnated % The OCI was
originally headed by Colonel William Donovan. Personality
conflicts and presidential frustration caused President Roosevelt
to banish Donovan to the new position of Director of the Office
of Strategic Services (OSS). Roosevelt said when considering

i T

not e

what to.do with-Donavan, “he was thinking of putting [Donovan]
on some nice, quiet isolated island, where he could have a serap
with some Japs every morning before breakfast.”® Even the Sec-
retaries of War and Navy had little confidence'in their respective
intelligence components.*” The main problem was orgamzatron
and coordination. RIS TP P PR Cs

Towards the end of the war, Donovan had been campaigning
for the development of a central orgamzatton to collect and coor-
dinate intelligence and report this mformatlon dlrectly to the Prest-
dent.® Donovan saw the Soviet Unlon as the threat in the post
war world 9 Roosevelt dled on 12 Apnl 1945, havmg made no
decrsron on the organr;atton of the lntelllgence commumty in the
post war world.'®.. ‘

.l‘vr‘:' \l,',,r

Two key aspects to the evolutlon of countepntelhgencevwnhm
the United States after World War Il led to the lack of coordina-
tion between the CIA and the FBI in the Aldrich Ames case. The
first is the creation of the CIA in the mid. 19405, and the second is
the atmosphere of dlstrust created within the CIA by the James
Jesus Angleton mvestrgatron The blrth of the CIA was a dlfﬁcult
one, Born in an atmosphere of great stress and mlstrust the CIA
had a shaky begmmng Many of the drfflcultles were personallty
driven. Strong individual wills created a set, of crrcumstances
that would, over time, result in the tragedy of the Ames case.

As World War Il ended, Harry S. Truman was Presidént of the
United States. A former haberdasher, he had only been Vice Presi-

CHead s el oot sl b e
o B ! fapee e dos i o : (I
L I VR S P . s

e Id The name “Magrc" comes from the decrypts of the Japanese diplomatic code, and the name grven the people who broke: the code usmg anew crpher machine codc
named Purple. The cryptographers where known as “magicians,” hence Magic. See EpwiN T. LAvToN, AND | Was There 81 (1987). N ' i

7 1d.

* FINNEGAN, supra note 67, at 68.

N ch s . v
PR R A RN

% Apparently the CIC had bugged the room of Mrs. Roosevelt at the Blackstone Hotel in Chicago. The CIC agents listening to the tapes erroneously told the FBI that Mrs.
Roosevelt and her travel companion, Sergeant Joe Lash, were having sexual intercourse. This fiasco and others almost caused the disbanding of the CIC and the Office of

Naval Intelligence (ONI). See Curt GenTrY, J. EpGar Hoover 304-06 (1991).

% Tep Moragan, FDR: A BioGrAPHY 625-29 (1986).
' ANDREW, supra note 61, at 128.
¥ See generally MorGaN, supra note 90,

# ANDREW, supra note 61, at 99.

“d athO

Lo

gt Crpecn s e A areall

e e e,y Coonty,

bl ld Donovan nccepted only on three condrtlons (l) Ihat he would report only to Presrdent Roosevelt (2) thut hls secret funds would be avarlable and (3) that all lhe

departments of the government would be instructed to give him what he wanted.
* Id. at 130-31.

19 Snmson Diary, Nov: 9, 1943.

At
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o8 “Knox andlagreed that our two mtelhgence services are pretty bum.” THOMASF TROY DONOVAN AND THE ClA app M(l9Bl) R R T B T R TE.

¥ ANDREW, supra note 61, at 145.

100 Id
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dent for three months! when he -assumed leadership: of the free 1.* J. Edgar Hoover, the head of the FBI, ‘was not comfortable:
world.'" A straightforward man, President Truman was confronted with the creation of the CIA, an agency that he felt challenged the

early on by the dissolution of the OSS.'” Its mission had been FBI's enormous power and influence within the federal govern--
important.in gathering strategic intelligence and running covert ment.'? He would not be an enthusiastic supporter:of this newly
operations behind German and Japanese lines. The OSS had per- created agency, and his attitude influenced a generation of FBI”
formed well,'"” however, with the end of the war it became irrel- agents. The military services also felt threatened by the CIA and
evant. Realizing this, Truman abolished the OSS.on 20 Septem- . jealously guarded any intelligence ithey received, preferring not
ber 1945, despite urgent requests hy Donovan to reorganize the to pass it:along to the new Director of Central Intelligence (DCI).
OSS as an agency with:a mission;to provide intelligence to the ; For securuty purposes, they felt.the DCI did not have the need to:
President: in-a central and coordinated fashion.'"” ‘Truman also know.'” President Truman described the first DCI, Réar Admiral |
trimmed back FBI operations but never con51dered abohshmg the Roscoe H. Hillenkoetter, as a friendly and modest lightweight.!' |
FBI.!% S e s e Thus, from the beginning, the CIA's missfbn was compromised -
because it was characterized by Presidential mistrust and lack of -
The evolution of the Cold War and allegations of penetrations C°°P°l'3"°n Wllh other 1ntelhgence agencles ‘
by Soviet agents into the various federal agencies caused Presi- A S *
dent Truma.n to reconsider.the need for a centralized intelligence : Counterintelligence- gamed importance.and emphasxs as the '

agency. ! The President needed mformatwn on Spviet attempts Cold War progressed and the threat of communist world domina-
to expand in varjous parts of the world and needed to be able to tion became all too real. The CIA and the FBI challenged each

coordmate intelligence, countenntelhgence., and covert operations other throughout the McCarthy era, the development of the nuclear
worldwide.'” In 1947, President Truman signed into law. the,, bomb by the Soviet Union, the ispace race,” the expansion of .
Natxonal Security, Act, which, crcated both the pepartmem of De- , Soviet influence, and the Korean and Vietnam Wars. The fear of .
fense and the CIA.'® This act chargcd the CIA with the mission ; possible penetrations by the Soviets into the intelligence commu- |
of conductmg 1ntelllgenc¢ andcountenntgl,hgena; activities over- , nity was perceived to be a real possibility. In the CIA, this fear ,
seas and providing the President. with information he needed to . manifested itself in a search for.a mole by the head of counterin-
carry.out his constitutional duties in the national security arena.'®.. telligence within the CIA, James Jesus Angleton.' ., \
President Truman was uncomfortable with this type of organiza, S B ST A T
tion and ensured that the CIA had no police or subpoena power.!'? James Angleton was a legend within the intelligence commu-
His fear of an American gestapo was evident.'" nity.""® A former member of the OSS, Angleton had been head of

A N R AR lA . Beed v A0 i N PR | B \’, R e N

' Id. at 149. On the day that President Truman was sworn in, he was briefed on the two biggest secrets of World War II—the atomic bomb and Ullra ld ‘

'2 Id. at 157. A damning report by the President’s military aide declared “it may have been the most expensive and wasteful agency in government,” but he did admit that
there were certain aspects of the OSS that were outstanding. /d.

'® See generally THE OSS ASSESSMENT OF MEN: SELECTION OF PERSONNEL FOR THE OFFICE OF STRATEGIC SERVICES (1948) (Parks is probably the person who put theideavfa
centralized intelligence agency being an American Gestapo before President Truman).

Lo

1% ANDREW, supra note 61, at 160; O'TooLE, supra note 62, at 426 (o Toole states that “Truman 'S [order] dxd not completely hquldate the OSS rat.hcr it dlsmembered it,
annihilating some of its componems while scattering the rest™).” B

% Trov, supra note 98, at 267 (1981). : L
1% O'TooLE, supra note 62, at 427.

19 Id. The President thought infiltration by the communists in the American government was “a lot of baloney.” Davip McCuLLouGh, TRumaN 551-53 (1992).
1% - ANDREW, supra note 61, at 169; O"ToOLE, supra note 62, at 431.

1% ANDREW, Supra note 61, at 170.

o TROY,SM};;‘G fote 98, af471-42, 7 7 BT T T i SRR R B DU L AU
W O'ToOLE, supra note 62, at 431, - a0 C T e
12 ANDREW, supra note 61, at 164.

13 CeNTRAL lnm.ucawcz AGENCY. THE CIA UNDER HARRY TRUMAN 337 (1994), ).

14 ANDREW, supranote61 atl70‘ S R R U e

113 WORKING GROUP ON INTELLIGENCE REFORM PAPERS, MYTHS SURROUNDING JAMES ANGLETON: LESSONS FOR AMERICAN COUNTERINTELLIGENCE (1994) [hereinafter WoRkiNg
Gnoup ON Imuucmc:-: REFORM]

STHPRE (RN TR R ; e, T T LS N IS L
16 WiLLIAM Hooo Mms Sunnounnmc JAMFs ANGLEI‘ON 1(1994), pnnted in WORKING Gnoup ON lNTF.LLIGENCE REFORM supra note llS cals iavater
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counterintelligence within the CFA since 1954, and he would hold
the post for gver twenty years.}'-His concemn of a perceived mole s
within the CIA began in the 1960s and developed into a paranoia
which threatened to bring down the veryagency he was sworn to-
serve and protect.. 1. - .« HIEIEIEa SRPIEIR
[ IS I T REEE RO Y r
A Soviet: agent and plam, Anatoh Gohtsm suggested to!
Angleton that there might bea mole in the agencyi''? This possi-
bility was'reinforced by the Spectacular deéfection.of British agent s
Kim Philby."?® Earlier on, Philby and Angleton had becdme close |
friends when Philby was statibn chief in Washington for the Brit-
ish-Secret Intelligence Service (S1S)."*'nPhilby’s treachery dev-
astated Angleton. i Golitsin's sufgestion of a mole now became "
all too believable.'? This concernt'was énhanced by a Soviet de--
fector who Golitsin stated was in reality a false defector.'? With
Nikita Khrushchev’s threat that {'we will bury you™: nngmg |n hrs
ears;’ Angleton began a decade long search for the mole. - ;

P TE N (IR TR R AR S N PN IR § FEPTEP RN NSy

* His paranoid hunt for the mole would end the careers of thou-"
sands of CIA employees and threaten many more.'”* The cotm-
terintelligence section ‘was cohsidered’ the most- important
division within the CIA, but after Angleton s investigations, this’
section was tainted dnd a generation of CIA agents distrusted any-"
one working in counterintelligence.'®* - This distrust hampered
counterintelligence personnel with their investigatiors.!? * This '’
distrust also created an atmosphere that allowed Ames to move

o i e e sh e el

vech bl iy el T T e

S e T e i, e ety
n Sery Our, rupra nolel at37. ?
i e o e e S R e s e
119 Id N
Iz‘l, 143(38.» AR W il ot 2l (IR ’
121 ld

ey

w ld '(However, a t‘nend of Anglelon s suggested lhat the 1dea that Angleton could not make fnends was ' nonsense‘_:

13 Tom MaANGOLD, Cou) WAnlon: JAMES Jasus ANGLETON, THE CIAs MasTer Spy HUNTER ch.12 (1991). See also SELL OUT, supranate 1, at39. . . .,

124 SeLL OuT, supra note 1, at 39.
S datd0.
1% Id.-at 36.

7 14, at 41.

ITESENTES LEFNREEAN ETNRVEIS ROL LI EDTS I A SR T TR A

freelyabout the CIA delivering thousands bfcla'ssiﬁed’ddcuments
t0 the Soviets with'littlé toncern that hé would be caught. iy
TP EOCTHPI TTIT) IR0 & NS N S ST ELT T B RS Iy R
"li'Angleton‘Was ‘removed from federal sérvice after he falsely”
accused William Colby, the future' DCI, of possibly being a com-
minist.'?"As DCI, Colby fired Afgleton‘on learning that Angleton !
had been riinrifig a series of rllegal intelligence Operauons against -
Vietriam war protesters and that his htintfér a niole had paralyzed -
the ability to récruit séurces in the Soviet Union."* ‘Angleton left
federal service convinced that a mole continued to operate within |
the CIA¥#"He also 1éft 'an 'agency that was distrustful 'of 1tself
and thus open to abuse. i

LA 10 The StatutoryFramework

N spe dniehet ensiey s

A LN e

v ‘With this historical perspectrve in hiind, itis 1mportant to ré-"
viéw the statutory framewérk in place then and now before dis-
cisssing the Presidential ‘and Congressronal altempts to 'resolve’
thé coordinatiori problems between tHe Various federal counterln-
telhgenCe’agencres UThe statutdry basis for the conduct of coun:
tenntellrgenee within thé United’ States begms with the National*
Security Act (NSA) of 1947.: The NSA ' established the currenit !
natronal Security structure 6f the Umted States’ 130 The NSA sought -
to create a coordinated mtelllgence COmmunrty héaded by aDi--
rector of Central Intelhgence 131" & dentral tenet of the NSA i$ito”

provrde for ’the establishment of lntegrated polrcles and proce- |

TERTLS T e el R RS P st

!
O IR IS P R S R N T T

A o

v, T 0 S T g
Hoop, supra note 116, at 19,

TR0 S ey e SN

FEARIENRHR RN

120 See generally MaNGoLD, supra note 123, chs. 21-22; Davip Wise, MOLEHUNT: THE SECRET SEARCH FOR TRAITORS THAT SHATTERED THE CIA chs. 15-16 (1992).

1% SeLL Our, supranote 1, at41. As the author states: “There was a determmatlon on the part of everyone at the Agency that this [molehuntmg by Angleton] should never, ,

ever happen again.” /d.

1% 50 U.8.C. § 401 (1988). The preamble declares:

O B C R N I R T

AN ACT To promote the national security by providing for a Secretary of Defense; for a National Military Establishment; for a Department of the ! ©#i7 ¢
Army, a Department of the Navy, and a Department of the Air Force; and for the coordination of the activities of the National Mrhtary Establrshment
with other departments and agencies of the Government concerned with the national security. AU l‘ S

Id. (emphasis added). ; : oy o e s B

Poe e
i

B T T I L I O T T A PRI UL W N I A DR TIPS

[EEER Nt N e

Bd. § 102, (1) There is hereby established a Central lntelllgence Agency. (2) There shall bea Dlrector of Central lntellrgence who shall be appomted by the Prestdent

by and with the advice and consent of Senate. - .1 " I
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dures for the departments, agencies, and functions of the govern-..
ment relating to the national security.”®? The NSA defines :
counterintelligence as ;“information gathered and activities con-..

ducted to protect against espionage, other intelligence activities,

sabotage, or assassinations conducted by or on behalf of foreigh -
governments or elements thereof, foreign organizations, or for-
eign persons, or international terrorist activities,”'*? . References
in the NSA to “intelligence related to the national security” does:
not mean the counterintelligence activities. of the FBI, except “'to-
the extent provided for in procedures agreed to by the Director of
Central Intelligence and the Attorney General, or mherwrse as
expressly pr0v1ded for in this. tltle MW
E sl
‘The Central Intelhgence Act of 1949 was enacted to provrde
for the administration of the CIA."* Section 17 of this Act estab-i -
lishes the Office of the Inspector General with the mission of con-
ducting independent inquiries, investigations, and audits; within

the CIA regarding allegations of improprieties.'*¢ The Inspector

General is charged with keeping the Director of the CIA and the -
Intelhgence Committees fully and currently informed of any,.
“problems or deficiencies”'” and is accountable to, Congress.'*.

Importantly, the Director of the CIA is charged tg report. to,the ;
Attorney General any violations of federal law by an employee of :-
the CIA that is revealed during an investigation, inquiry, or alle-;.

gations and complaints by and to the Inspector General,'®

132 Supra note 130 (Preamble to the National Secnriiy Act of 1947).
13 50US.C. §401a(3)(|988) st apoman U

i §401a(S)

1 50 US.C. § 403a declares “AN ACTTo provnde for the admlmstmtmn of the Central lntelhgence Agency. estabhshed pursuant to secnon 102 Nauona.l Secunty At -
of 1947, and for o!hcr purposes S shoon ;

TR AN s e Fooriy s

136 1d. §403q
37 Id. § 403q(a)(4).

18 Id. § 403g(a)(1) (“appropnately accountable to Congress”).

The Intelligence Oversight Act (IOA) of 1980 ensures that
the President keeps the intelligence committees fully and currently
informed of *the intelligence:activities of the United States.”'®

The IOA was a direct esult of the findings and recommendations

of several commissions and investigative committees created in

the mid 1970s ta examine abuses of authonty by the Umted States

mtelllgence community, '#!

Execuuve Order 12333 (EO 12333) was' 51gned by Presrdent
Reagan on 4 December 19812 It establishes the importance of -

United States intelligence activities and operations to the overall -

national security of the United States.'¥® The EO 12333 also lays
out the duties and responsibilities of all agencies and activities

2

w1t}un the intelli gence community, mcludmg couptennte]hgence ‘

coordination.™ . . .. .

v“.“rl', HS I

l

‘The order d|rects the CIA 10 coordmate wlth the FBI all col-

lecuon of mtelllgence and countenntelhgence information w1thm
the United States.'?. The EO. 12333 leaves the details of the coor-
dination of the procedures to the DCl and the Attomey General 146

In turn, EO 12333 assigns the mission of conducting counterin-
telligence and the proper coordmanon of other agency counterin- .

telligence activities to the FBL"" Counterintelligence activities

conducted by the FBI outside the United States must be coordi-

nated w1th the CIA 148

i Pl i :

¥ Id. § 403q(b)(5) declares: “In accordance with section 535 of title 28, United States Code the Director shall report to the Attomney General any information, allegation,
or complaint received from the Inspector General, relating to violations of Federal criminal law involving any officer or employee of the Agency, consistent with such
guidelines as may be issued by the Attorney General pursuant to subsection (b)(2) of such section. A'copy of all such reports shall be furnished to the Inspector General.”

M0 14 § 413. Title V—Accountability for Intelligence Activities. The term “intelligence committees” means the Select Committee on Intelligence of the Senate (heréin-
after when used separately the Senate Select Committee on Intelligence and the Permanent Select Committee on Intelligence of the House of Representatives.

! The incredible allegations of the Seymour Hersch article galvanized the American people and caused years worth of investigation, recrimination, and reform culminat-

ing in the Intelligence Oversight Act of 1980, the creation of the Intelligence Committees, and Executive Order 12333 signed by President Reagan in 1981. ‘Seymour
Hersch, Huge CIA Operation Reported in U.S. Against Antiwar Forces, other Dissidents in Nixon Years, N.Y. TimMes, Dec. 22, 1974, Al.

42 Exec. Order No. 12,333, 46 C.FER. 59941 (1981).

3 1d, “All reasonable and lawful means must be used to ensure that the United States will receive the best intelligence available.”
W 1d. (Part 1—Goals, Direction, Duties and Responsibilities with Respect to the National lnlelligence Eﬁ'ort). - |

“$ Id para. 1.8. .

s Jd para. i.8(e).

W Id. “Conduct counterintelligence activities outside the United States and, without assuming or performing any internal security functions, conduct counteﬁnkili'gence
activities within the United States in coordination with the FBI as required by procedures agreed upon the Director of Centra! Intelligence and the Attorney General.” " -

% 1
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¢ 050, 1 Thie Resolutions. O «

CAPRER S H IR T U RETL AT oape il i ‘
" 'President William )Clmton begamworkmg ‘on.a resolutron of I
the counterinteligence coordination problemishortly after the ar-!
rest bﬁ Ames President Clinto'n directed a review of all t:ounterl

SN A

review caused the executive branch to restructure’ countennte]lwl
gence and agency coordination. On 4 May 1994, a little over two
months after the. arrest of Aldrich’anid Rosaric Ames, President
Clinton:issued ‘Présidential; Dedlsioh IDirective 24, an- order adﬂ
dressing United States couhtermtelllgence effectiveness.}® /-1t

rro T 1
O e
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% Thé Intelli gencc Commlttws deVeIoped a plan to resolve the
coordinition problem. ‘The ¢émifitides iised the legrslatrvé Ve
hicle of the annual intelligence authorization act.'*® This legisla-
tion was signed into law by President Clinton on 14 October 1994.
Addmohaﬂy, the Intelligenicé Commiftees | cm‘ltmued to investi-
gate the’ Ames’casc and. its” imphcdﬂoﬁs JI‘he ‘Sénate Select
Commrttce 'isstied a report on'l Now}ember 1‘994 entitled An As-"
sessménit of the Aldfich H: Ambs Espwna?e ‘Case’ and Implica-*
tions for" ‘United' States’ Intelllgenc‘e ‘Within the' report are
numerbus%commendatréns o miérovmg countérintelhgence co-
ordination. These conclusions and récommendations were unani- *
mously endorsed by all'sevéhiceh committee members The House’*
of Representatives Permanent Select Committee onh Intgﬂlge*nce
also issued a report that closely follows the Senate’s report.

Presidential Decision Directive 24

President Clinton proclaims to the intelligence community in
Presidential Decision Directive 24 (PDD 24) that “‘recent events

at home and abroad make clear that [there are] numerous threats ;...

to our national interests . . . it is critical that the United States
maintain a highly effective and coordinated counterintelligence

us ’Presldenual Decisron ‘Direétive 24, US Countenntellrgence Effectiveness, WEEKLY CDMP PrEs. Doc (Ma){ 3"1994) [heremaﬁer PDD 24] ' SRR SN

Loyl e h

capability.”" The Presidént wanted to foster éffective cobrdina:'~
tion aimong the agéncies within the govemmient that have coun-"
terintelligence: inissions1% . Mirnidful 'of 'EO 12333/ Président”
Clinton ‘declared in PDD: 24 that' the National Security’ Counsel '
(NSC) is the “highest Executive Branch ‘entity’that provides re-
view of} guidance for and direction to the conduct of /! colinter- -
intelligence policiés and prograins.”*? Consistent with EO 12333,
the President directed: the creafion of a'stricture for conterin-"
telligence, and urder the auspices of the NSC;'the developimént *
of a“coordinated and integrated icounterintelligence ‘structure.'*!!
In issuing PDD'24/:the President hoped that: “this new stricture

will ensure that all relevant departmietits and agencies have a fult -
and free exchange of information necessary to achieve maximum

effectiveness of the United States cohntenntellrgence effort; con-

sistent:with United States la®."1¥" . % oot to nofioi v

seeado s oo Todi o aa i el e il

atpregident Clinton directed two initiativesin PDD 24 to'achieve
a ifibre open cbuntermteﬂrgénce strudture throughbut the execunr 4
tive branch. The first deals with nagional codhtenntel]igence polrcy
cddrdrhatidn and thé '$econd' dddresses’ countbrmtelhged(:e fnte-"!
gration Hnd’codpération;” The’PDD 24 established the Nanonal« '
Couhterintélligence ‘Po]rcy Board' “(Policy Board)!*¢ 'to report to -
the'Assistirit 16 the’ President for National Security Affairs'(N4-
tional Sectirity Advisor).'™ The Policy Bodrd has représentatives''
from several fedéral Agencies'to, include the'CIA, FBI, the' De!
partments of Defense, State, and Justice, as well as “a Military
Department CI component 1 ,

""""" EER AT TR S FI RLI B GOV SRR ¥ LI B

PO

ciHes Inrenn g

The DCI appoints the chairman of the Policy:Board'® for a
two year rotation among the CIA, FBI, and the Department, of
Defense (DOD).'® The Policy Board’s mission is to “con51der,

-develop, and recommend for implementation ... . policy and plan- -

ning directives for United States counterintelligence.”!®! ‘The .

Policy Board is also charged with developing legislation and ex-
NI LR RN IAY

T Ok

N L o RPN B G Y U

e dbive g oo oot a0 s el e aroe e g Bl T s e NI SR TN a
136 Thelnte}llgenccAulhonzauonActforFlscalYear 1995 103 PL: 359,108 Stat. 34235+ ro-o vr‘v S et Lo e ol ,r! r, PO TR R T AT
11 PRD:24, supra note I49 opemng para Lunmlmberbd) " Vil e moishone Dl L elidgegnd =M e T TR B
cocb st e G Mo somogilete ! o f sercdllnos s I oot oilbdetie s Ul s
Ly 7]
sl s g aeiu s‘anum b L JE R T TP R ST {
133 Id. third urumbered para: - BRIDS R i et ‘.' f RO E V] i
IA ATOLLOC o e e e A ety \n‘u U 1H
% 1d. '
D) et HHD AN 0 L et sl
1% Id
Caldi L somanilo oo, e e e s Srt T e gruans os Loen s vee e B Ly 20 AT
1% Id. at 2 (entitled, “National Counterintelligence Policy Coordination’).
clil e o el sl enie o s w sl Dabenoeea T Lo woindt it it eleoT i W
137 Id. para. 1.
TR IR
138 Jd para. 2.
o] L
159 Id para. 3. ; :
) Db tars fanhood sen L s e cirm L Vi o satinmesn caaninr ben sobe botind Fads shivtue soivics eonngiloisaetrres Lo by
160 ]J Lot e b b s et s D o st e o0y noqu b s base d bodapscan L B cfiee o ,‘) RI BN TN EFFTI 6 S I i A [T
16 4 para. 4. L
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ecutive orders, where appropriate; and coordinating the develop-
ment and drafting of mteragenéy agreements on countenntell:-
genceimatters. S R e Y (IS IR IR S A A

ST I LS U (Rt EL T S PR O

‘The National Counterintélligence Operatlons Board (N CO
Board) also was established by PDD 24.!6' Under the ausprces of
the Polié§ Board, the¢'NCO Béard focuses's ‘on the operano’hal as-
pects of countenntelhgence 'and’ig charged with resolvmg ‘poten-
tial'¢onflicts concerning countennte'lhgence operauons or'invest
tigations.'®* The chairman is appointed for two years by the chalr-

man of the Policy Board.'®
T S R T S

Regardmg countenntelhgence integration and cooperanon the
Policy Board had ninety days to establish a Natiénal Coumenn—
telligence Center (Ceénter).'ss Inmally, an FBI agent w1th a’coun-
terintelligence background will serve s ifs director, and a coun-
terintelligencé opérative from the DOD will serve as its deputy.'s’
These two positions will be for a term of four years and then
rotated every two years among the FBI, the DOD, and the CIA.'

The Center w1ll bie the CIA's countermtelhgence component
under the DCI, coordmatmg all counterintelligence operations
overseas.'® Tt is important to note that the chief of this compo-
nent will be headed by a senior executive from the FBL' In
turn, CIA counterintelligence officers will work permanently in
the FBI’s National Security Division.'” The Policy Board also
must imonitor government wide counterintelligence programs and

HEREYE I i ERRTP , A

[ + A R N
- it f e & Nl

T D R : P '/i:‘i}";‘f.'f’ e {"i

Ly
16 Id para. 5.

1% 1d.

' Id.

1% Jd. (entitled “Counterintelligence Integration and Cooperation").
167 Id. para. 2.

18 Id.

19 Id. para. 4.

1% Id. para. 6.

"M Id. para. 7.

" Id. para. 8.

13 See generally Q'ToOLE, supra note 62.

reéport to the National Security Advisor annua]ly on the effectlve-
ness of countenntelhgence coordination.'”.

RN R PTTE P A R
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The IntelllgenCe AlilthOrrzatlon Act for Flscal Year 1995

I-hstonca]ly leglslatlon havmg an impact on mtelllgence op-
‘erations usually is aresult of ateal or percelved probfem by Con-
gress. This can'be's Seeri irl the National Secunty Act of 1947 at
the'beginning of the Cofd War, the Intelhgence Oversight Act of
1980 because of the aﬂegatlons '6f abuse by 'the Unlted States
Intelligence Co*mmufuty in the 1960s and'early 1970s, and now
thh the Aldrich Ames case and concerns about counterintelti-
gence coordination.!”* The Intelligence Authotization Act (IAA)
for 1995 has numefous’ proVisions that impact on intelligence

'operanons in generﬂ and counterintelligence specifically."™’Sec-

tion 811 of the TAA dddressés couriterintélli gence activities'*:and
reinforces executive branch concern about counterintelligence
policy, coordination, and mvestlgatlons 176

T R T e L A : PR R TR SO

Congress directed the executive branch to estab‘llsh aNational
‘Countennteﬂlgence Pohcy Board (NC Pohcy Board) 7 The NC
Pohcy ‘Board has'a s1mrlar function to the' Pohcy Board ¢réated
by President Clinton 'six ménths bnor %" Such key' words and
phrases as “develop pohcy and procedures’ regardmg counterm-
telligence,” “resolving conflicts,” and “coordination of counter-
intelligence are found throughout Sectlon 811 echomg the pro-
vnslons in PDD 2409 s

Ly e

1" The Act declares: “To authorize appropriations for fiscal year 1995 for intelligence and intelligence-related activities of the United States Government; the Community
Management Account, and the Central Intelligence Agency Retirement and Disability System, and for other purposes.”

15 PL. 103 359 (Ocl 14, 1994)

\r,v.,n,z,

Lt Nis ] e - B EEREIN o

WO R

176, ld § 811 con51sts of three paragraphs covering the establishment of ;a’counterintelligence pol.lcy board ns functions, and coordmanon of countenmelhgence matters

with the FBI.

" 1d. § 811(a).

A Id. §§ 811(a);'(b). Compare with PDD 24, supra note 149, para. 4.:) ..+

% 8 U.S.C. §§ 811(a), (b).
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- .- Section 811 ofithe IAA reflects Congressional intent that the
FBI be the lead agency in all counterintelligénce investigations:!%
All executive agencies must report to the FBI all allegations of
unauthorized disclosure of classified:material to a foreign power.'®!
The FBI then has unlimited access to all personnel and agency
files when 1nvest1gatmg the allegatrons in any federal agency.'®?
The’ FBI ptust keep £he agency in questlon mformed as to the
status of the mvesttgatmn 183 For reasons of national secunty, the
Presrdent may waive the requirement of nouﬁcatron of a disclo-
sure of classrﬁed 1nformation to the FBI or of an investigation by
the FBI to-a federal agency.™, The Presuient must notify. Con-
gress, l'.hrough thedntclllgence Comm1ttees that he waived,, thc
notiﬁcatlon requirement within thirty days of the waiver.and ex-
plam why the national security waiver was mvoked 1% The basrs
for}he waiver may be delayed for Ieasons. of national security. "’f
{t appears clear that the basis for t! the waiyer also must be reported
atan appropriate time. oy (e
PRSI/ T RN R N L R R 4

Section 811 of the JAA also directs the Director of the FBI to

report to the Intelligence Copunrttees and the Judiciary Commit--

tees, of ‘each house annually as to any. reports of unauthortzed dis-
closure of classrﬁed mformation withm the executive branch 187
This report must be coordinated through the CIA and the. DOD
before itis forwarded to Congress iss rate v

drpean tow i NG i ey
. .An; addmonal section of the IAA bears notmg Title IX of the
IAA establishes the Commission on the Roles and Capabilities of
the United States Intelligence Community (Commission).'®
Armmed with a broad charter, this commission will look at roles
and missions of the intelligence community; for example, whether

% 1d. § 811(c).
14§ B11(C)1)(A).
182 14§ B11(c)(1)C).
® 14§ B11(C)2).

™ 14, § 811(c)3).

s g

w14,

W 14, § 811(cK4).
w gy

. PL:1103-359 (Oct. 14, 1994) (Title IX has nine sections). .!. -

% 14, § 903 (Duties of the Commission).

+the'roles and missidns of the intelligence community should be
broadened beyond the traditional missions, what functions:should
each organization have to include capabilities, whetherithere :is
proper coordination of intelligence operations, and whether coun-
terintelligence policies and practices are adequate, ampng other
provisions 1% The Commissionis composed of seventeen mem-
bers, pine: from ;he executive branch and eight from the legisla-
tive branch ¥ The Comrms&pn must make its final regort and
recommendatlons to the President and the 1ntelligence commit;
tees nat. later than 1 March 1996 L B Rk R TR Y
By NN IENT
The Congressional Reports
AU nGiTeou Lo il e AR R Y i
.. We owejt to the Amencan peaple and the thousands
o of depitcated GIA employees to correct th.e,t‘e prablems O
i ;.80 that the CIA can continue to perfpnn §ts.many...
v i .y missions which are wtal to the secunty of the eountry

o0l ’:- T R R TR g ;oenniliEnn ol ,
“w.r i (i »SCMWJO’WW Wamﬂ
: Vice Chairman
S Senate Select Commzttee
- ,‘f, , onlmelltgence
R | November 1994"’3 ~
al U s Gt er any 0 e 3_,;

ni vThe repons by the ‘two mtellrgenee commtttees reﬂecl height-

Jennonnies sunzeilntabginung

VT AL Oy

i
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eornmumty and counterintelligence, coordmation, ,and myesttga-
tions over the Ames case. Each committee was convened to in-
vestigate what went wrong and to determine any lessons learned
by “the tragedy” of the Ames case.'™ The committees found es-

Sy WLEN
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b

KO TR 6 R PR A TREEENES SO CETI N VT LI PR

Lo en e S anee Do b i Lo e wun
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191 14 § 902(a). See also Walter Pincus, Politics Marks Intelligence Study Panel, Wasu. Post, Nov. 1, 1994, at A4. Les Aspin, a former Congressman and Secretary of
‘Defense died of a massive stroke on 21 May 1995 shortly after this article was completed. See David E. Rosenbavm, Les Aspin is Dead: Former SecremryofDefem'c was
56, N.Y. Times, May 22, 1995, * RS FRE
92 9 U.S.C. § 904(c) (1988). i S TR

% News Release from the Senate Select Committee on Intelligence, Tuesday, 1 November 1994 (released with the SSCI Reporr, supra note 4) [hereinafter News Release).

18414, , ' : MWle e e
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sentially ‘a bureaucracy which was excessively.tolerant of seri-
ous personal and professional misconduct among its employees,
where security was lax and ineffective . . . [w]e found a system
and a culture unwilling and unable to face assess and investigate
the calastrophlc blow, Ames had dealt to the «core of its opera-
tmns s The Senate Select Commmee on Intelllgence concluded

there was gross negllgence—both individually and institution-
ally—m creatmg and perpetuatmg the environment in whlch Ames
was able to carry out his espronage acuvmes for nine years wrth-
;out detectlon 196 ETIEE

: B A L SRR NIV PR AR AVEP RS MU S B 'f,

The intelligence committees each made -recommendations.
The Senate committee made twenty-three; the House committee
made nine. The House committee made a statement that it would
introduce legislation in the 104th Congress to make reporting to
Congress regarding counterintelligence investigations a semian-
nual event. The House committee also recommends that CIA
security personnel who specialize in espionage cases take the FBI
countenntelllgence course.!”” The Senate committee was far more
specific in its recommendations and shows the deep concern the
Ames case caused Congress and their lack of conﬁdence in the
ability of the CIA leadership to dea! with 'the crisis. The DCI,
:James Woolsey, resrgned a month after the’ lntelllgence commlt-
tees issued their reports 198

LR S H

R . A R PR i

195 ld

196° ld EEATTRN I st e e iy e
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197 Id (Recommendanon 7)

SRS Reﬂectlons P

When sorrows come, they come not .
single spies, butiin battalions.'” '
: AR : .

- William Shakespeare

Hamlet v

President Clinton accepted James Woolsey's resignation with
tegret.?® The President praised the DCI Woolsey as a “staunch
radvocate of maintaining an imtelligence capability that is second
to none."?" Yet, Woolsey had never been part of the team, the in-
ner circlé® -The relationship between the two meén had been
strained due in large part to the Ames case, particularly in Wool-

‘sey’s perceived lack'of control:over his agency.? The history of

relations between a DCI and a President ebbs arid flows based on
the comfort level regarding intelligence matters.?® The comfort
level was low in this case prior to Woolsey’s resignation. - Inter-
estingly, despite the gathering storm over the Ames case and the
reports from the intelligence committees, the actual resrgnatlon
took President Clmton by surpnse W :

- With the confirmation of John M. Deutch as the new DCL, the
intelligence community, particularly the CIA, is braced for

9% Walter Pincus, Woolsey Resigns From CIA After Troubled Tenure, Wash. Posr, Dec. 30, 1994, Al.

1% WILLIAM SHAKESPEARE, HAMLET act 4, sc. 5.
20 Id.
oy

= Id

2 Walter Pincus, Panel Presses Cliriton, CIA to Close Gap,'Wasu; Post, Dec. 3, 1994, A11, ©~ S R ' ' »""

24 ANDREW, supra note 61, at 3. .
o R T UL BIP I O S R A U RN
23 Pincus, supra note 198, at Al.
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change.” Mr. Deutch pledged in his confirmation hearings be-
fore the Senate that he would “sweep away a generation of cold
warriors . . . all,the way. down to the bare bones'[at the CIA]."7
On 3 May 1995, shortly after the; committee voted for confirma-
tion, Hugh E. Price, the Chief of the Directorate of Operations,
the CIA's clandestine service, @nnounced his immediate retire-
ment.2® On 9 May 9 1995, the Senate unanimously confirmed
Mr. Deutch as the new DCL*®

Peonaibe oo e aelon ramt cyan o Voo
- The time appears right for chanoe The end of the Cold War
5caught‘ the .CIA: unprepared. Bom i m. the Cold /War and: tested
-overtime in numerous intelligence operations warldwide, the CIA
mneeds to refocus and prepare for the 21st Century.?'® The resolu-
tions issued by the President-and the intelligence committees are
ithe beginning of that change. But are they the correct beginning?
(Can. msmutronal /mistrust-and competition be erased by fiat?
ol JIBLEU I S I S
191" The PDD. 24h1ghlrghts pre51dent1a1 interest and‘¢oncern over
‘the conduct of countermte]llgence dctivities.? Pre51dent Clmton s
rdirective establishing the Pollcy Board will help in the Coordinia-
tion of counterintelligence activities at thé'miaéro level; but at the
micro level, the agents involved are the individuals who will
‘change'how couiiteriritelligence operations are' conducted.” This
"will take time.< The framewbik lis in plate 16 begin ‘correcting
what is really systemic—almost socially ingrained—within the
intelligence community as a whole.

sl oL

Likewise, Section 811 of the IAA buttresses the program the
President has put in place, yet it cannot do away with the histori-
cal rift between the two agencies. The provision does go a long
way toward ensuring that the FBI is brought in early should there
be allegations of release of classified materials. It is important to
remember that EO 12333 already has placed responsibility for
coordination and investigation in a proper context. Simple in its
direction, any agency willing to coordinate would only have to
follow this directive. '

Additionally, the very nature of the intelligence business causes
an immediate conflict regarding security and justice. In the intel-
ligence business, sometimes national security and the lives of
operatives preclude notice. Section 811 of the IAA recognizes
this and allows the President, not the head of the agencies, to
waive the justice aspects of a counterintelligence case. The pro-
vision also recognizes certain Constitutional prerogatives of the
President but balances the concerns of the American people,

through Corigress; by requiing 4 reported feasori for the Waiveér
.to the intelligence committees within thirty ddys.s 7o e
o Bt o] v T

o »".:u' Long eotin
-i"The understandmg that proper ¢oordmat13n of 6c;ﬁﬁtennteilr-
‘gencé invesugauons is essentlai will start an evaluatrén process
resulting in’ stralghtforward fules forall of thé' mtelhgence com-
munity to follow. The Commlssron that'is currentjy fooking at
‘the ‘intelligence commumty certamly will provrde furﬂwr gtlid-
ancé ‘abdve ahid beyond those directed already by the Pre 1dent
and Congress. Before these guidelines work, however, the very
psyche of the agencies involved needs mending. This will take
.ume buttheproceSS*has begun Akt o e il
ST RIS R NI I O SRR TRNRL B :
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Countermtellrgence coordmatlon xs ent1a1 aspect of pre-
servmg and’ protectmg the pauona.l secumy of q Umted States
Ttisa key to’ any proper mtellrgence operatron and the resolutlon
‘of internal secunty and criminal concems. The CIA and the FB]
each play an important role in any countenntelilgence mvestlga-
tion. The Ames case illustrates their important roles, and how a
lack of coordination, for whatever reason, allowed a spy to oper-
ate unimpeded for nine years. Ironically, when the two agencies
began to work together, the investigation resulted in an airtight
criminal case against Ames and his wife Rosario.

History shows that the CIA and the FBI have not coordinated
their counterintelligence activities. Systemic and institutional mis-
trust over decades of intelligence operations during the Cold War
still exist. The PDD 24 has started a process of correctional and
organizational modification to ensure that counterintelligence op-
erations are coordinated as a matter of executive direction. The
PDD 24, however, does little to do away with potentially harmful
jurisdiction and interagency competition between the CIA and
the FBI. The IAA mirrors PDD 24 and overlays further congres-
sional fiats directing that each of the agencies cooperate and co-
ordinate their counterintelligence activities. Neither the PDD 24
nor the IAA can legislate an end to a historical enmity. N

W

Splitting the jurisdictional responsibilities between the agen-

cies was a mistake in 1947, and it remains so today. Counterin-
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¢ R. Jeffrey Smith, Deutsch Vows to Clean Out Top of CIA, Wasu. Posr, Apr. 27, 1995, A16.

e

%7 Tim Weiner, Nominee for CIA Vows to Clear Out Cold War Culture, N.Y. TIMES, Apr 27,1995,A16. See also Evan Thomas, Cleaning up the Company, NEWSWEEK, June

12, 1995, 34.

1A

28 ‘Walter Pincus, CIA Operations Chief 1o Retire at Week's End, Wasu. Post, May 3, 1995, A3, W

™ R. Jeffrey Smith, Deutch Is Confirmed Without Senate Dissent, W asn. Past, May 9, 1995, A6.1 Deutch is quoted as saying: I think there is going to be a period of

building morale and . . . a style about working . . .

which you might characterize as a change in culture.” Id.

Sl Lo s e Wt A

19 See Tim Weiner, New CIA Chief Wants to Revamp U.S. Spying Overseas, N.Y. Times, July 3, 1995, Al4. See also Pat Cooper & Jeff Erlich, Commanders to Ger Mune

Tactical Data from CIA, ArMy TiMes, July 10, 1995, 26.
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telligence should be given to one of the agencies.. The Commis- agency involved in the invéstigation. The national security of the
sion for the Study, of the Role of Intelligence iin the Post Cold United States deserves nothing less. T
War Era needs to consider placing jurisdiction over all counter- ;
intelligence operations in one agency: / That agency should be G
the FBI. Both the intelligence and criminal aspects of a counter-
mtelllgence investigation would then fall within an agency that

‘could organlzauonally ensure proper coordination :with any Aldrich Ames

Foogr i ol oo ¢ PR TSN o I I ST S R RTINS EOR R C Gl Ty PN T T S
N : ‘ Convicted Spy }
b ot ek

I thmk that we snll need fo have s0mewhere a
small espionage service . . . on a short string.
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f IR I RO P G Lo MajothchaelE Smith, UmtedStatesArmy R TR

Vb e e el o b e Y Student, 44th Graduate Course TR SR U SR L
L TN Y S The JudgeAdvocate General’s School, United StatesArmy
ot e e SRR TS T Chaﬂottesvrlle Virginia: . oo s U O
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N B i Introduggidn e ber from the litigation by.the substitution of the United States as
o endey i b s b e T thgdefendant,3 In contrast NatronalGuardmemberscanbeboth
Federal representation of National Guard members sued in federal and state employees while performing duties, which com-
state and federal courts is one of the most complex and conten- plicates the federal representation decision and scope of employ-
tious areas of civil litigation. The Department of Justice (DOJ) ment determination. To understand how National Guard. repre-
rules regarding federal representation are amorphous at best. Al- sentation decisions are made, one must understand the nature of
though federal representation of National Guard members is gen-' - the National Guard.4: = - REEE
.erally presumed, representatlon decrsrons are made ona . .
‘case-by-case basis, sometimes resulting in inconsistent decisions. © ... " 'The Natlonal Guard =~ .

This article examines the factors that the DOJ considers in deter- ) ” The Na uona ! Gu 2 rd as the Ml lz tia .
mining whether to grant federal representation of National Guard- "~ .+ i LioL g 6 b

members. “The National Guard is the modemn Militia reserved to the
; States” by the Militia Clauses of the Constitution. The militia

When service members on active duty are sued for some ac- includes all able-bodied males between the ages of seventeen and
tion taken in the performance of their duties, their status as fed- forty-five, with some exceptions,® who are, or have declared the
‘eral employees is not questroned Normally, the only remaining | .‘mtenuon of becormng, citizens of the United States, as well as
determination that must be made prior to feceiving DOJ repre- " female citizens who are commissioned officers of the National
sentation is whether the active duty service member was acting Guard.” The militia is divided into two classes: :(1) the organized

within the scope of employment, which removes the service mem- militia, which consists of the National Guard and the Naval Mili-

' Although this article is based on experiences with the Ammy National Guard, the same principles would apply to Air National Guard members.

! This article grew out of a joint project between the Litigation Division, Office of The Judge Advocate General, United States Army and the National.Guard Bureau, The
author wishes to acknowledge the invaluable contributions dunng the initial development of the pro;ect made by Major RlckeyWatson United States Army, Office of The

-JudgeAdvocateGeneral.Washmgr.on.DC. e G s s rar e et e L e e e nnie o e

i 4 U D 3 ‘s . ,’ e .
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3 28 CFR. §50.15 also states that the mdrvrdual requestmg representation cannot be facmg federal cnmmal charges at the ume and that representatron isin the best
interests of the United States. However, these two criteria are normally not an issue when the defendant is an active duty service member

* For a good discussion of the history and purpose of the National Guard, see §téven B. Rich, The Army Nafional Guiard, Drug Interdiction and Counterdrug Activities, and
Posse Comitatus: The Meaning and Implications of “In Federal Service”, ARmy Law., June 1994, at 35; Perpich v. Department of Defense 496 U.S. 334 (1990).

3 See generally Wiener, The Militia Clause af the Con.mrunon 54 Harv L. Rev 181 (1940). Marylandv Umted Smtes 381 US 41, 46 vacared and modzﬁed on other
fgmwld.r 382US. 159(1965) 1y ei o : ‘ y : ATNA L
FU TR [T ‘; S . "y,
-,“See]OUSCA §312(1992) - R TR SN P
" 1d, §311(a) v e

+DECEMBER 1295 THE ARMY . LAWYER:+.DA PAM27-50-277 =41




-tta; and (2) the unorgamzed mllma Wthh includes’ alt other mem-

bers of the militia.? e ey ettt bt
The Army and Air Army National Guard are “that part of the .
organized thilitia of the several States and Temtones . that:

EATARRTIR RELT P I S A Tl SRR L
(A) 1sa1and [air] force; '

(B) is tramed and has its officers appointed, un-
der the srxteenth clause of section 8, article 1,
of the Constitution;

(C) is organized, armed and equlpped wholly or
- "‘“’"“‘”partly at Federal'expense; and === "

(D) 15°fedcrény ‘rgc‘ognlz'ed_!” DRI SERTEENE S 115 BI0 SN

Although states are not required to maintain National Guard units,

every state, in addition to the District of Columbia, Puerto Rico,.
and certain territories, has a National Guard.'° v oannh
LY BT IE SRV AT RN SV

The National Guard as a Reserve Component of
the United States Armed Forces

Congress ha.s exercised its extensrve t:Onstltuhonal' pO\Vers over
mattcrs of nattonal defense'by estabhshmg thé armed Forces of

Cinboe e o st lJ" P LAIOETTD l]f”b" x.’!)

.‘ ld §3|l(b)
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3 10USCS. ‘58 101(6)('2).‘(4) (Law. Co-op. Supp. 1993). 2. S, 5, 8§ 101(4), (6) (Law. Co-op. Supp. |994).

the United- States; which’consists of ‘the Army, Navy, Air Force,
Marine Corps,and:Coast'Guatd.! “Each of these services has a
Reserve Component" -t providé trained s ‘military units t supple-
ment the United States’Armied Forces "in time of war’ Or nauonal
emergency and at suchtimes 4s the national security requrres "
The Reserve Components of: thé ‘Army are the ’Army National
Guard of the Uniteéd States (ARNGUS)' and thé!Army Reserve."
The Reserve Components of the Air Force are the Air National
Guard of the United States'® and the Air Force Reserve.'” The
Army and Air National Guard of the United States, collectively
the National Guard of the United States (NGUS), are part of the
“Ready Reserve,”!® units whose avallabxhty for actlve duty are

" most relied apon;*? e o

The NGUS recelves ‘all of its fundmg from Congress and forms
an integral part of the total armed forces of the United States. To
become a member of the NGUS, a person must enlist in, and be
federally récognized” as a member of, the National Guard of a

. " particular state.?* Since 1933, all persons who have enlisted in a
.state National Guard unit have simultaneously enlisted in the
"NGUS 2 Under this “dual enlistment” system, guardsmen, when

not on active duty in the NGUS, are state employees of their re-
spective state National Guard umts 2 When on active duty as
NGUS members, however, guardsmen are relieved of duty in their

_state National Guard units and are federal employees "
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' The daily operations of Nanonal ‘Guard units are controlled by the states, but those umts are anned and fun J by the federal rgoyemmeht in accordance wnh federal
regulations. Illinois Army NationAl Guard v Federal Labor Relations Authority, 854 F2d 1396 139§ (D C Clr 1988) e o

the Army Natlonal Guard i 10 U S C S § lOI(c)(3) (Law Co-op Supp
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v Id. § 261(a)(6).

" Id. § 269(b). b T

M.1d.-§§ 268(a), 573;10 U:8.C.8:§ 672 (Law. Co-op ' Supp. '1993). el

e T an A T pe it b LY ot s T b sy

RRa I T VR LT TTNE (13 [T
et Lol st 0 i rn
AN LIS IO G 2T T [4e

[N
i

AL TERT G iRy ‘: arfige et Gt

L U § 261(3)(1‘ The Army Natlonal Guard of the Umted States is deﬁned by statute as “the Reserve Component ts] of the A‘T“y all of whose mernbers are,members of
1993) 32USCS § 101(5) (Law Co op Supp 1 94) IO NIE
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0 “Federal Recognition means acknowledgment by the federal government that the persons appomted by the state to the Guartd ineet the prescribed federal standards for

their partlcular service grade.” Penaganca.no v. Llenza, 747 F.2d 55, 56 (1st Cir. 1984), overruled on orher graunds anht v. Park,SF. 3d 536 (lst Cll‘ 1993)
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2} 10US.CS. §591(a) (Law Co-op. Supp. 1993), 10.U.S.C.A. §§ 3261, 8261 (West Supp. 1994) i B e e

12 Perpichv. Depa.rtmentbf[)efense 496 1J,8. at'345; 32.U.5.C'S; § 301 (Law Co-op. Supp.1994). 70 i 7 tHu i
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cobey e ot s o 1 2L IR ARSI SY o bont ot

SR N O

TR R R croorb e b,

P S e r‘.'w' PRSI RIS

B S TN (LM PRI IR L AP O B FTR O

# 32 US.C.S. §325 (Law. Co—op Supp. 1994). Asa Reserve Component of the armed forces. the Natlonal Guard of the United States (NGUS) is ordmn.nly not on acuve
duty. The NGUS may be ordered to active duty by federal authorities in a variety of circumstances. Congress, for example may order the NGUS to active duty and “retain
[it] as long as so needed” whenever Congress determines that “more units . . . are needed for the national security than are in the regular components of the ground and air
forces.” 10 U.S.C.A. § 263 (1992). Similarly, upon declaration of natlonal emergency by the President or by Congress, NGUS units may be ordered to active duty See
10 U.S.C. §§ 672, 673, 673(b) (1994). H
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Federal Authority over the National Guard ..
[ERNE BEDRTAS AN
Two clauses of amele I sectlon 8, of the Constntuhon grant
Congress extensive power over the Militia. The first of these
clauses, clause 15, gives Congress the power to “provide for call-
ing forth the Militia” for three specific purposes: (1) to execute
the Laws of the Union, (2) to suppress insurrections, and (3) to
repel jnvasions.” The. second clause, clause 16 grants Congress
the power: LT ‘
. "To provrde for orgamzmg. armmg, and drscr-k,;
y' § plmmg, the Militia, and for governing such
~ Part of them as may be employed in the Service
- of the United States,, .reserving to the States :
: respecttvely, the Appointment af the pﬁ' cers, ... .,
and the Authority of training the lema accor- . . ..
ding to the discipline prescnbed by Congress. LI

Congress has exercised this authority to organize, arm, and
disciplinie the National Guard. In genetdl, the organization and
composition of the National Guard are fequired to be the same as’
those prescribed for the United States Army and Air Force.” Con-
gress has set forth eligibility criteria for imembership in the Na-
tional Guard® and has required those who qualify for service to
take an oath to support and defend the Constitution of the United'
States and the constitutions of their own states and to obey orders
of the President?® and their respective governors.?® Further, Con-
gress tequires each National Guard unit to assemble for drill in-
struction at least forty-eight times per year and to participate in
annual fifteen day training camps."

Although Congress is responsrble for organizing, arming; and
dlscrplmmg the Natmnal Guard the authonty for t:rammg remams

» US CONST art. I, §8 ol 15 e T » RS ¥

® Id. . 16[emphasrsadded] S
7 32 US.C.A. § 104(b) (1987).

2 Jd. § 313 (West Supp. 1992).

with the states. All members of the ARNGUS are members of a
state Army National Guard. Neither the ARNGUS nor any Fed-
eral entity has authority to grant entry into, or dismissal from, a
state guard unit, a wholly state organization.*

Federal_ Bepreseutatiou of Natlonal Guaifd’ Members ‘

Natlonal Guard personnel ltke other publlc servants some-
times’ are sued for actlvmes undertaken in the performance of their
dutles A major concem of any Natmnal Guard member named
as a defendant is whether the DOJ or the attomey genera] of their’
home state wrll provrde legal representauon ThlS ‘question is
more complex for National Guard personnel because of their
unique federallstate dual status This artlcle summarizes the is-
sues and generally descn[bes the criteria apphed in deterrmmng
whether the Nafional Guard Bureau and the Army Litigation D1-
vision will recommend DQOJ representation in particular cases.

The first issue concerns the capacity of the individual defen-
dant.® This issue is important because it impacts on whether fed-
eral representatlon must be requested by the mdrvrdual

PN T

I

Oﬁ‘icml Capaczty .

‘When a [federal] govemment employee is sued i inan ofﬁcral
capacnty for declaratory, injunctive or other forms of equltable
relief, the real defendant i is the United States.” This includes
members of the Natlonal Guard in a title 10 status. I No formal
request for DOJ rebresentatlon is requtred when it is clear from
the complaint that the National Guard member is being sued solely
in an official capacrty and only equxtable relief is sought* The
defendant need only request representation by sending a copy of -
the complamt and summons along with copies of the orders plac-

® The President may call the militia, the National Guard, of any state into federal service when civil unrest in that state is such that it has become "[iJmpracticable to

enforce the laws of the United States . . .
U.S.C.A. §§ 331, 332 (1992).

% Id. §§ 304 (West Supp. 1992), 312 (1987).

% 32 U.S.CS. § 502 (Law. Co-op. Supp. 1994).

by the ordinary course of judicial proceedings” or

“when there is an insurrection in another State against its government.” 10

% The United States may, however, condition federal recognition of a state guard unit, and the federal funding that accompanies such recognition, on the state's adherence
to military standards or regulations authorized by Congress. See 32 U.S.C.A. § 108 (1987). The constitutional authority for federal aversight of the National Guard is
found in the United States Constitution, amele I, section 8, clauses 15 (congressional authonty to call t'orth the militia) and 16 (congressronal authonty to orgamze. arm,

and discipline the militia).

y

* The concepts of “capacity” and “scope of employment” are closely related. Any individually-sued defendant, whether a state or federal actor, who is determined to be
acting outside of official duties (capacity or scope of employment), will not be entitled to either federal or state representation.

¥ See 28 C FR. § 50.15(a) (1993).

G

3 Serving on active duty pursuant to federal orders issued under “'ﬁtle 10" of the Umted States Oode

% 28 CFR §50 lS(a)(l993)
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ing him or herina federal status to the National Guard Bureau,
Washington, D.C;¥%, i <wyae 00 bl nennyl v Aol
c,aent e SN TT e IAVE PR TANNS I 4 1) Eak 'v-.au
: Jnd:wdual Capacxty RIS ALTAE AR

When current or former federal employees are sued in their
individual capacnty the DOJ provrd‘es representatlon when “the
actions for which representatlon is. JYequested }reasonably appear
to have been performed thhm the scope of. the employee s em-,
ployment a.nd the attome,y general or is desugnee determmes lpat
provrdm representation would otherwrse bein the mterest of the
Umted States. "8 As a atter of practice, the employee lS given,
the beneﬁt of the doubt that he or she was; ( 1) actmg w1thin the
scope of duties and (2) actlng in the best mterest of the, United
Stat .’ If th1s test is met, the DOI wxl grant representation If the
ewdence reveals otherwnse. then the DOJ w111 diseontmue repre-
sentation weeooooo N

ORISR SO B PP St 51 00 M| T

Capactty Unclear

-1 Couhieno mi o e ol

TR I B Ry S RTHE |

. If the complaint/is properly drafted, the 'captio_n will list each"
individual defendant ‘and identify inwhdt ¢apacity ‘he or she'is"

being sued.* Many times, especially with pro se plaintiffs, it is
not possible to determine, from the face of the complaint, in what
capacnty the National Guard member is bemg suedr.In these cir-
cumstances, a careful readmg oi’i the factual allegations contained
in the complamt will help make the determmation Normally, the
suit will be consndered agamst the mdmdual as a representative
of the govemment if the actlons complamed of were taken in the
actor’s ofﬁcnal capacnty, On the other hand the efendant is prob-
ably being sued in an mdmdual capacny lf the plal tlff al]eges
personal and |mpioper involvement by the de: endant If the issue
is unclear from a readmg oi1 the complamt referem):e to the ad-
ministrative record will usually clarify ‘ihe actor’s involvément.

How the defendant was served is another factor to consider.
For example, if only the National Guard unit is served, then no
personal judgment could properly be entered against the indi-
vidual,” and one may reasonably conclude the individual was

n DEP T OF THE Anm REG 27—40 LEGAI. SEercr.s Lmomon , para. 4-4 (19 Sept 1994) [heremafter AR 27 40]“

‘28 CFR §50 lS(a)(1993) Hopt Plansdueen el w v

¥ Id. § 50.15(a)(12)&(b).

“ For example, “Colonel James Jones, in his official capacity; Sergeant Dave Smith, in his individual capacity.”

“ Pennoyerv Neﬁ 95U S.714 (1877)
; N R IS R TR RY I R RN l,,.";:'z;,‘ [AERRRANEE U 141 S0
2 See generally AR 27-40 *supra note 37,ch. 4.”
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o See 32 U.S.C.A. §§ 101(5), (7), (ll)(]987) lOUSCS §§ 101(c)(1)-(3), 672 (Law. Co-op. Supp 1993). Lo

4,32 U.S.C.A. § 708 (West Supp: 1992); = 121 ol gu ksl a2
(o A

e gl

4 See 32 US.C.A. § 709(d) (West Supp. 1992).
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45 See Perpich v. Department of Defense, 496 U S.at 345;32US.C.S. §301 (Law Co-op. Supp. 1994).

being suéd only in-hisror heér official ‘capacity.* However, this
issue should be discussed thoroughly with Litigation Division,
Office of The ludge Advocate General,“ prior to reﬁbhing sicha
conclusnon S e el T e GVL R H2ETE )
W st o i e A T AU EITRE S R RS LI I LS e
g uThe status of the defendant is the fiext rssué that must be’ ad-’
dreséed.-'Under the dual enlistment systern estabhshbd by Con-
gress, National Guard persorninel are thembers'of two'distitictor-'
ganizations—the National Guard of the individual state (th& or-!
ganized militia) and the NGUS as a Reserve Component of the
United States'Aimed Forces““ “Law suits lnay mvbl\)e actions
taken by Nationl Guard persorihel if dither a state or i'ederal sta-
tus, depending on their status at the timé the act wis performed
A National Guard member may be in’ semce under title 10, US.C.,
as a National Giard techmman orasan actwe guaril/reServe (AGR)
orasa U'adltional guard member or as the' i‘\d_]utant General

0 oty T
T'tle 1 0 Servzce
[TTET S TR d i Al Vx TURE i bt v ot D)
This ,pategory mcludes Natlonal Guard Bureau ‘persdnnel
Umted States Property: [& Fiscal Qfficers in every state,* and any
other person serying.a four.of duty pursuant to erders under title)
10,U.S.C,: Any member of the other groups discussed below.can ;
be placed in‘t‘his, status; howeyver, the typical National Guard mem-
ber rarely serves. in a title 10 status.*’, National Guard members ;
serving in 2 title 10 status pursuant to valid orders are federal”
employees and, if all 28 Code of Federal Regulations section 50:15)
criteria are met; they are entitled to federal representation-in law.
Suits., ;.7 of b o ::‘uq et Lo oo deesl i ponbaite

e e et coadt i
National Guard Techmcmns
Lae TIRTRR YT RS FUT A C (RS T P TS B SR RTINS

+in the Natjonal- Guard ';I‘echmaians Act of: 1968 760d1ﬁed as-
chapter 7, 32 U.S.C., Congress conferred the status of federal
civilian employees on technicians employed by state National

Guard units.* National Guard technicians are-also required to be -
military members of the state National Guard, and if, they lose
this membership, they must be separated from thelr technician
employment.”” Except for one weekend per ‘month and thid “'/eeks
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41 See TECHNICIAN PERSONNEL REGULmoNs 715, para. 2-1 (Technician Personnel Regulanans are the Army National Guard supplements to Title § U.S.C,, Wthh govems

federal civilian employees.) [hereinafier TPR 715).
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in the summer when they are performing military duty, National As with AGR personnel, traditional National Guard members are

Guard technicians serve as federal civilian employees. called to duty by the Governor of a state and are paid with federal

: : ' ‘ : : ‘ funds. This is the most ¢common type of National Guard duty.

“ Technician Personnel Regulations (TPRs) govern National - These individuals also are normally considered state actors and
Guard technicians.®® The TRPs are promulgated by the National are represented by the state attorney general.*

Guard Bureau and largely parallel Office of Personnel Manage- -
ment (OPM) regulations dealing with other federal employees.
Misconduct or poor performance as a civilian is addressed under
these TPRs, rather than under military regulations.** An impor-
tant consequence of this system is that a supervisor of technicians
is considered a federal employee for purposes of representation
whenever the challenged actions involve the technician status of
the employees. This rule applies to the entire technician supervi-
sory chain, to include the adjutant general (AG), when acting as
an administrator of National Guard technicians. This is true even
though the AG’s actions are considered taken under the color of '
state law for purposes of certain federal statutes.*® ‘Provided the
National Guard member defendant is acting as a National Guard

technician or in the technician employee’s supervisory chain, the

National Guard member is considered a federal employee for

purposes of federal representation.

The Adjutant General

The Adjutant General is a state officer, paid from state funds
except when performing traditional National Guard duty. Ac-
cordmgly, the Ad_]utant General wrll usually receive federal rep-
resentatlon only when acting as admlmstrator of the National
Gua_rd Techmcran program.*

The Nature of the Action

; Suns agamst Natlonal Guard personnel in any status can in-
volve several substantlve areas: torts, civilian personnel issues, .
and military personnel issues. The nature of the action is signifi-
cant in determining whether federal representation will be granted.

, N o V Torts
Active Guard and Reserve

Suits against National Guard members often involve common
law torts such as automoblle accidents or constltutlonal torts such
as due process vrolatlons The United States i rs generally substi-
tuted as the defendant in cases involving common law torts com-
mltted within the scope of employment. On the other hand,

Tepresentation in cases involving constrtutronal torts is more com-
plex and requires a case-by-case analysis.

- National Guard members may serve in a full time military:
status under the Active Guard and Reserve (AGR) program.®! The
govemnor of a state orders them to full time military status, but
they are paid by federal money appropriated for that purpose. All
AGR personnel, although governed by federal regulations, are
not federal employees.”> Therefore, their actions are normally

53 g o :
consndered state action, and federal representation is not granted. The Federal Tort Claims Act (FTCA)'* provides that federal

Traditional National Guard Members ‘ ‘ ‘ employees have absolute immunity from liability for claims re-

, sulting in personal 1n_|ury, death, or property loss or damage aris-

This category mcludes several lypes of duty authonzed by 32 ing from the negllgent act or omission of any employee of the
U.S.C., to include inactive duty for training and annual training. government actlng wrthm the scope of employment. For the pur-

“Id

“ Conversely, misconduct or poor performance as a military member must be dealt with under Army National Guard or Army regulations or the state code of military
justice. If the misconduct affects both the civilian and military positions, either the Technician Personnel Regulations or the military regulations may be used. The
consequences this could have for representation will be addressed later Id. ch. 2 (the only authonzed drscrplmary actrons agamst Natlonal Guard techmcrans are suspen-
sion, change to lower grade, and removal) : : o :
% See generally 42 U.S.C.A. § 1983 (West Supp 1994) and srmllar provisions. See also Johnson v. Orr, 780 F2d 386 (3rd Cir. l986) NeSmith v. Fulton, 615 F.2d 196 (5th
Cir. 1980); Rowe v. Tennessee, 609 F2d 259 (6th Cir. 1979).

i

3 See 32 US.C.A. § 502(f) (West Supp. 1992).
3 See I0US.CS. §§ 101(d)(1) (Law Co—op Supp. 1993), 101(12) (Law Co-op. Supp 1994) (AGR personnel are not on active duty).

% For a good discussion of the status of Active Guard and Reserve personnel, see Umted States. ex rel. Karr v. Castle, 746 F. Supp 1231 1237 n. 4 (D.Del. 1990), and
Thomas Frank England, The Active Guard/Reserve Program: A New Military Personne! Status, 106 ML. L. Rev. | (1984).

* Another category of National Guard status is “state active duty.” While in a state active duty status, National Guard members perform duties solely in a state capacity
and perform missions such as disaster relief or riot control. In certain situations, such as counterdrug activities, the state may receive fundmg for state active duty from the
federal government. 32 U.S.C. § 112 (1988). :

" 3 See Costner v. Oklahoma Army National Guard , 833 F2d 905 907 (10th Cir. 1987).

6 28 US.C.A, § 2671 (West Supp. 1994).
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poses of the FTCA, federal employees include “‘members of .the .

National Guard while engaged .in training or duty under section
316, 502, 504, or 505 of title 32"} as well as National Guard tech-

nicians.”” Thus, the United States is normally substituted as the
defendant in FTCA cases, dismissing the National Guard mem-:

ber from the litigation.’
Civilian Personnel Actions R

National Guard members may be sued for personnel actions
taken against National Gua:d techmclans
action against National Guard technicians are considered federal
employees and are normally entitled to federal representation.®?
Some exceptions to this general rule are addressed below.

Neither National Guard technicians nor their supervisors are
entitled to representation when the conduct in question does not

reasonably appear to have been performed within the scope of

employment with the federal government.® For example, no fed-

eral representation is granted when a supervisor has engaged in

sexual harassment because the underlying acts involved in sexual
harassment are patently outside the scope of federal employment.

Slmilarly, federal representation is denied where the Natlonal ,’
Guard member faces criminal charges for the actlons complamed':
of in the civil suit. However, federal representauon may be granted |
if the criminal charges are ultimately dismlssed National Guard:,
personnel in this situation should determme whether state repre- '

sentation is available.

Finally, National Guard technician supervnsors will not.be
considered to have acted within’ the scope of their federal em-
ployment if action is taken under their - state mlhtary aut’honty
For example, the same individual routmely is a senior mihtary

officer and a senior technician supervisor. If this 1nd1v1dual di-

rects an investigation of a subordinate technician undér the TPRs,
these actions will be deemed performed within the scope of em-
ployment with the federal government. However, if the supervi-
sor orders an investigation under Army Regulation 15-6, Boards,
Commissions, and Committees: Procedure for Investigating Of-

4 L . ok e

% Unlike the prohibition on actions against individual members of the National Guard, the Federal Tort Claims Act does not immunize states from liability for torts :

Superv1sors takmg"’

ficers and Boards of Officers (AR 15-6).}! or.some similar milis:’
tary authority, the individual may be ‘viewed as acting in ‘his or *

her capacity as a member of the state National Guard, not as a
federal employee. In suchcases,. the DOJ.will normally deny

extending federal representation unless the National Guard mem-

ber can identify a significant federal interest in the case.”? If no
federal interest is identified, the request for representation is evalu-
ated under the rules governing military personnel actions.

( Mest eivilian technicians perferm the same _ioh in both their :
National Guard role and their full time technician role, and many .

times . their supervisor is the same person for both roles. Nor-

mally, the technician wears a military uniform while performing ;
both duties. If the National Guard unit wishes to eliminate a tech- .

nician who is performing poorly, it is often difficult to distinguish

between the individual’s performance as a traditional guardsman ;

andas a techmctan

FIUTREEN

For example, Chief Warrant Officer 2 (CW2) Smith is a civil-

ian helicopter repairman technician. He fulfills his traditional

National Guard mission one weekend a month and two weeks in-,

the summer doing the same job. CW2 Smith develops sloppy
work habits and begins missing some of his weekend drills. Lieu-
tenant Colonel Jones supervises CW2 Smith in both his civilian
technician capacity and his National Guard capacity. Lieutenant

Colonel Jones counsels CW2 Smith in writing regarding both his .

work habits during the week and his sporadic attendance for his

weekend duty. The counseling goes unheeded, and Lieutenant .

Colonel Jones decides to eliminate CW2 Smith.

" At this pointi Lieutenant Coloneil Jones has twe options ' 'The i

quickest way to eliminate CW2 Smith is to appoint an investigat-
ing officer under AR 15-6 and use the results of this investigation
to discharge CW2 Smith from the National Guard.®® In such a
case, CW2 Smith will lose his civilian technician job.* Lieuten-

ant Colonel Jones could choose to eliminate CW?2 Smith from his

civilian technician position using the TPRs. If Lieutenant Colo-
nel Jones chooses the first method, and CW2 Smith subsequently
sues for wrongful discharge, Lieutenant Colonel Jones most likely

will be denied federal representation because the removal of CW2 -

R N B PRIV

committed by members of the National Guard while engaged in trmmng under 32 U.S.C. §§ 316, 502-05 (1988) Umted States v. Hawau 832 F2d 1116 1118 (9th Cir.

1987), aff 'g Lee v. Yee, 643 F. Supp. 593 (D. Haw. 1986).

Y

¥ See Costner v. Oklahoma Army National Guard , 833 F2d 905, 907 (10th Cir. 1987).

© 28 C.FR. 50.15(b)(1) (1994).

WoRSn e L v

Ll L e

St Dep’T OF ARMY, REG. 15—6 BOARDS COMMISSIONS AND COMMITTEES: PROCEDURE FOR INVanGAmNG OFFICERS AND BOARDS OF OFFlCEllS (ll May 1988)

[T

® See 28 CFR. § 50. 15(a) (1993)

3. See generally DEP'T oF ARMY, NATL GUARD BurEAU REQ..635-100, *, ch.-6(7 June 1989); TPR 715, supra note 47.. The subsequent loss of the technician position leads
to a point of contention between National Guard members and the DOJ. When a National Guard technician is discharged from his or her National Guard position, the TAG
must take additional steps of severing the individual from their technician position. National Guard members argue that the TAG is thérefore acting the role as administra-
tor of the technician program and is therefore taking federal action. The DOJ argues that the pnmary reason for ehmmatmg the 1nd1v1dual was a mllita:y deasion and
therefore state action. o SRS LIRS R E RS B EARI .

* See 32 U.S.C. § 709(b), (e)(1) (1982); TPR 715, supra note 47, para. 2-1. e
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Smith from the state National Guard is a state action. If, how-
ever, Lieutenant Colonel Jones eliminates CW2 Smith using only
the TPRs, he will receive federal representation because he was
administering the National Guard technician program. - This sce-
nario is played out every day in state National Guard units all
over the country. It is the duty of the legal advisors in each state
to advise the commanders of this dilemma and the possible rami-
fications of their decision to choose one method of ellmlnatmg a
particular soldier over the other method.

Military Personnel Actions

A substantial number of requests for representation received
by the National Guard Bureau involve defendants who have taken
actions as state military officers. The National Guard Bureau and
the Army Litigation Division rarely recommend federal repre-
sentation for these individuals because their acts are considered
state action by law. This is true even where the actions taken

were governed or required by federal regulations. A number of

reported cases support this position.5s

Several requests for representation processed through the
National Guard Bureau® in the last two years involved plaintiffs
challenging only the actions of local National Guard officials taken
under authority of federal regulations but not challenging the regu-
lations themselves. These cases have involved dismissals from
the AGR program, selective retention board results, and other
actions taken pursuant to federal regulations. In nearly every case,
the DOJ has denied federal representation. In those rare situa-
tions where federal representation was granted, substantial fed-
eral interests were implicated.

The determination of when federal interests are implicated is
made on a case-by-case basis. Representation in such cases is
authorized under title 28 U.S.C. § 5179 and implemented in 28
Code of Federal Regulation § 50.15. Sometimes, the named de-
fendants do not fall clearly within a category of federal employ-
ees who are entitled to federal representation. Other times, the
individuals clearly are state actors, but a federal interest appears
to be involved. Under these circumstances, the National Guard
Bureau and the Army Litigation Division will examine the fol-

lowing factors to determine whether to recommend federal repre-
sentation to the DOJ.

Factors Favoring Federal Representation' '

(1) The decision in the case will likely establish a
precedent affecting the polncnes and practices
of the Army, the National Guard Bureau, or
the Department of Defense. This would in-
clude situations where National Guard or
Army regulations are held unconstitutional;®
where plaintiffs attempt to expand federal law
beyond its current application to the military
or National Guard;% or where federal pro-
grams are challenged.”

(2) The relief requested could bé granted only by
' a federal official or agency, or would expend
itself against the federal treasury.

(3) The decision in the case could materially af-
fect the military readiness of the National
Guard.

‘ Factors Favoring State Representation

(1) The decision in the case will likely establish
precedent affecting the policies and practices
of the state. For example, suits arising from
the appointment, enlistment, promotion, or
separation of members of the National Guard.

(2) Thereliefrequested can be granted by the state
without reliance on federal authority or the
expenditure of federal funds.

(3) The acts or omissions complained of are re-
quired by state law or regulation, or result from
an exercise of discretion conferred by state law
or regulation.

¢ See Knutson v. Wisconsin Air Army National Guard , 995 F.2d 765 (7th Cir. 1993) (Active Guard and Reserve challenging dismissal from his full time position); Gilliam
v. Miller, 973 F.2d 760 (9th Cir. 1992) (technician challenging dismissal from his military position in the Oregon National Guard based on the United States Army Weight
Control Program); Schultz v. Wellman, 717 F.2d 301 (6th Cir. 1983) (technician challenging dismissal from his military position based on misconduct); Gant v. Binder, 596
F Supp. 757 (D. Neb. 1984) (Active Guard and Reserve nonselected for continuation); Zitser v. Walsh, 352 F. Supp. 438 (D. Conn. 1972) (dismissal from a stale officer

candidate school program for failure to meet federal standards--a mandatory action).

% Office of the Judge Advocate General, United States Army, Litigation Branch, ATTN: NGB-JAT, Room 2E425, 2500 Army Pentagon, Washington, D.C. 20310-2500.

% The United States Attorney General has the éulhority to “attend to the interests of the United States in a suit pending in a coprt of the United States, or in a court of a State,

or to attend to any other interest of the United States.”

® See Karr v. Castle, 768 F. Supp. 1087 (D. Del. 1981).

# For example, The Age Discrimination in Employment Act (29 U.S.C.A. §§ 621-34 (1993)) or Title VII (42 U.S.C.A. § 2000¢ (West Supp. Pam. 1994)), neither of which
apply to military members. See Frey v. State of California, 982 F2d 399 (9th Cir. 1993); Costner v. Oklahoma National Guard, 833 F2d 905 (10th Cir. 1987).

™ For example, the United States Army urinalysis program or weight control program.
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‘Wheén the only potential basis for federal representation is the -

alleged “interests of the United States,” the administrative record
must establish those interests, The administrative record includes
the litigation report, the request for representation and supporting
declarations, and all other documents relating to the plaintiff’s
case. One of the most important set of documents rounnely miss-
ing from the admmlstratrve record are the mllltary orders of all
parties.
e

The Army s procedures for requestmg federal representatron
are contained in Army Regulatton 27-40, Legal Services: Litiga-
tion, paragraph 4-4," ' which implements 28 Code of Federal Regu-
lation sections 50. 15(a)(1) and (2) and provides a sample format
for a declaration regardmg scope of employment and the request
for federal representation. This sample request should be viewed
as a starting point, not as a final product The request should be
as detailed as posstble At 4 minimum, it. should include the sta-
tus of the defendant, his or her posmon in the Natlonal Guard, a
detailed description of his or her duties, and the specific actions
taken in the plaintiff’s case.” The facts in the request for repre-
sentation must be supported by the administrative record Itis
crucial that the defendant move quickly. Under Federal Rule of
Civil Procedure 12(a), an individually named defendant has twenty
days to respond to a complaint. ™ Armrangements should be made
for state or private representation while the request is being pro-
cessed. o ’ L

If it is determined that a request should be submitted, the re-
quest, declaration, and documentation should be prémptly for-
warded to the NGB.” Frdin there, it will'be forwarded to the
Army Litigation Division for processing to'the DOJ with a rec-
ommendation for approval or denial of representation.” This rec-
ommendation will ificlude a rééommendation from mé National
Guard Bureau, regardless of whether the National Guard Bureau

TG

agrees or disagrees with the Army ngatlon Dmsron The DOJ
is ultimately responsible for‘making the “scope” and “1nterest '
determinations after considering the recommendations from the‘
Army Litigation Division and the NGB.' The decrsmn is not sub :
_|ectto_]ud1c1alrevrew"‘S ' ‘ S Tt
Ty

) Department of J ustice, representatlon is nelther automatic nor,
compulsory. If federal ‘representation. is not granted, National
Guard members acting within the scope of their official duties are
normally represented by state officials, usually the attomey gen-
eral. Also, National Guard members are free to retain private
counse! of their choice at their own expense.

_Pas'ment of Judgments 7 _

If ajudgment is returned against a NatiOnal Guard member in
his or her official capaczty, the Judgment is against the Umted
States and will be paid out of the resources of the United States.”
Ifa judgment is returned against the Natlonal Guard member in.
his or her individual capacity, he or she will be personally liable.
However, such an individual may apply for indemnification.”

; Conclusion

 In this article, I have attempted to outline the legal analysis
used in every case by the National Guard Bureau the Army Liti-_
gation Division, and the Depart.ment of Justice in evaluating re-
quests for federal representation. Con51derat10ns such as who
shall bear the cost of legal representation, the state or. the federal
govemnment, should not play a part in the determmatlon ‘Whileit .
is sometimes temptmg to allow ﬁnancral and pohtlca,l concerns
to invade the process, the decision makers in the National Guard,
the Army, and the Department of Justice must always rise above
them and determme representation on the facts and the law

" DEp'T OF THE ARMY, REG, 27-10, LEGAL SERVICES: MILITARY JUSTICE (8 Aug. 1994). : L T

™ Supranote 37, AR 27-40, para. 4-4a(6) states:

In cases involving National Guard personnel, address also the following: whether the defendant was acting in a State (title 32) or Federal (title 10)
capacity during relevant periods (include orders); if the defendant was acting under State authority, is it nevertheless in the interest of the United
States to represent the individual; any impact on policies or practices of DA [Department of the Army], the National Guard Bureau, or DOD
[Department of Defense); whether the relief requested can be granted only by a Federal officer or agency, and whether Federal law or regulatron
‘ rcqu1red actlons by State ofﬁcrals e '

l . " P : i N 7 ! I i !
n [n emergency srtuauons the Department of Justice may mmate condmonal representatlon after a te]ephone request from the Lluganon Dlvrslon Oﬂ'lce of The Judge S
Advocate General. 28 C.ER,.§ 50.15(a)(1) {1993); supra note:37, AR 2740, para. 4-4a. (1) : i [ -

" Natlonal Guard Bureau ATTN NGB JAT Room 25425 2500 Army Pentagon Washmgton D C 20310 2500 .
* If the nganon Division, Office of The Judge Advocate General, United States Army, concludes that representation is “clearly unwarranted 1t can deny representa-
tion without forwarding the request to the Department of Justice. 28 CFR’ § $0.15(a)(1) (1993). This authomy is rarely exercrsed o IR

7 See Falkowski v. Equal Employment Opportunity Commission, 764 E2d 907 (D.C. Cir. 1985), cert. denied, 478 U.S. 1014 (1986) The representation determination
should not be confused with certification and substitution decisions in a Federal Tort Claims Act action, which are reviewablé at the behest of the employee. 28 US.C.
§ 2679(d)(3) (1988)

. P — . R | o R . .

7"31USCA§1304(]992) B : A ORI ' i S B SR

" 28 CER. § 50.15(a)(8)(iii) (1993).
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Introduction

. .. National Guard technicians occupy a unique position in the
federal personnel system, maintaining a dual status as civilians
and soldiers while serving in a hybrid state/federal organization.,'
A technician’s duties and responsibilities often “correspond di-
rectly to those of other civilian employees, yet they arise in a
distinctly military context, implicating significant military con-
cerns.”? This unusual status complicates and confuses otherwise
settled principles of federal personnel law.

The purpose of this article is to explain the dual role of the
technician as both National Guardsmen and as civilian federal
employees and to consider several likely causes of action that a
technician, in a federal civilian or state National Guard capacity,
may use when challenging a personnel action in federal court.?

The Role and Status of the Naﬁonal Gnard

" The National Guard traces its roots to the colonial militia.* At
the time of the American Revolution, the militia was a largely

untrained local defense force composed of most able-bodied men.’
Although the militia was involved in numerous engagements dur-
ing the war, it performed poorly and was the ob_]ect of constant
criticism.® S :

~« In the summer of 1787, delegates to the Constitutional Con-
vention sought to balance the common concern that a standing

‘army threatened individual liberty and state sovereignty against
the realization that reliance on a body of poorly trained soldiers

would not adequately provide for common defense.” At the time
of the Constitutional Convention, danger threatened the new na-
tion from all directions. The British maintained forces in Canada
and portions of the West; the Spanish occupied Florida; the French
controlled Louisiana and the Mississippi River area; and hostile
Indians and internal insurrections threatened numerous states.?

As a compromise, the delegates to the Constitutional Con-
vention authorized Congress to raise and support a standing army
and to organize a militia.> However, Congress did not establish a
militia until it passed the Militia Act of 1792. This legislation
required every able-bodied man between the ages of eighteen and

! The role of the Nationat Guard “does not fit neatly within the scope of either state or national concems; historically the [National] Guard has been, and today remains,
something of a hybrid.” New Jersey Air Nat’| Guard v. Federal Labor Relations Authority, 677 F.2d 276, 278-79 (3rd Cir. 1982), cert. denied, sub nom. Government
Employees v. New Jersey Air Nat'l Guard, 459 U.S. 988 (1982). See also National Guard Technicians Act of 1968, PL. 90-486, H.R. No. 1823, 90th Cong., 2d Sess.,
reprinted in 1968 U.S.C.C.A.N. 3318, 3323 (codified at 32 U.S.C. § 709 (1995)).

* New Jersey Air Nat'l Guard v. Federal Labor Relations, 677 F.2d at 279.

Lo

* This article focuses on National Guard techmcnans and not Reserve Component techmcna.ns. whose nghts and condmons nf employment dlﬁer from National Guard
technicians. . )

* E. Roy Hawkins, The Justiciability of Claims Brought By National Guardsmen Under the Civil Rzghl.r Statutes Jor ln]unes Suﬁered in rhe Course of Mtlnary Servu:e.
125 M. L. Rev. 99, 102 (1989).

$ Frederick B. Wiener, The Militia Clause of the Constitution, 54 Harv. L. Rev, 181, 182 (1940).

¢ William S. Fields & David Hardy, The Militia and the Constitution: A Legal History, 136 MiL. L. Rev. 1, 31 (1992); Weiner, supra note 5, at 182-83. George Washington
opined: To place any dependence upon Militia, is, assuredly, resting upon a broken staff. If I was called upon to declare upon Qath, whether the Militia have been most
serviceable or hurtful upon the whole; I should subscribe to the latter. Fields & Hardy, supra, at 31

7 Perpich v. Department of Defense, 496 U.S. 334, 340 (1990).

* Fields & Hardy, supra note 6, at 32.

° Perpich, 496 U.S. at 340.
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forty-five to arm himself and join the militia but imposed no re-

quirements for drill or muster.'® Largely ignored for over a cen- -

tury, the Militia Act of 1792 was finally repealed in 1901."

Two years later, Congress passed the Dick Act, which pro-
vided for an organized militia, the National Guard; and a réserve
ot unorganized militia.'? The Dick Act authorized federal fund-
ing and regular United States Army instructors for the National
Guard and organized the National Guard so that it conformed to

the regular United States Army.”® In 1908, Congress enacted leg-
islation permitting use of the organized militia “either within or -

without the territory of the United States.”™*

In 1912, the United States Army planned to use the National
Guard in operations south of the Mexican border." In response,
the United States Attorney General opined that extraterritorial use
-of the organized militia was unconstitutional; violating the Mili-
tia Clauses.”” Prompted in part by the conflict in Europe, Con-
gress responded to the United States Attomey General’s opinion
by passing the National Defense Authorization Act of 1916, which
federalized the National Guard.'s. National Guard soldiers were
required to take a dual oath, to obey both the President and their
respective state governors.'’ This system permitted the President

“to discharge guardsmien from the militia and bring them individu-
ally mto federal service.'?

In 1933, Congress expanded federal control over the National
Guard by making it a reserve component of the regular United
States Army and designating it as the National Guard of the United
States.!” As a reserve component of the United States Army, the

‘National Guard of the United States was organized and adminis-

tered under the Constitution’s army clause, permitting the federal

“government to order the National Guard into federal service.2?

Additionally, the National Guard continued to serve in its militia
capacity, organized under the Constitution’s militia clause, and
was available only for limited military duties in defense of the
states.?! Consequently, the National Guard assumed a “dual sta-
tus, and every Guardsman is a reservist as well as a militiaman."?

"Although the federal government exercised increased control
over the National Guard, the authority to order Nauona] Guard
units to active duty was limited to periods of national emergency.?*
In 1956, Congress authorized calling National Guard units to fed-
eral service for *“active duty or active duty for training without

any emérgency requirement, but provided that such orders could

not be issued without gubernatorial consent.”?* In 1986, after the

0 Jd. at 334; Weiner, supra note S, at 187 The legislation failéd to ensure uniformity of weapon caliber, fmled to dlctate natlonal drill standards and falled to provrde a

penalty for failing to comply with the law. Fields & Hardy, supra note 6, at 41.

1 Perpich, 496 U.S.at 341. In that same year President Theodore Roosevelt decla.red in his first annual message to Congress “Our militia law is obsolete and worthless.”

Id. n.10.

12 Id. at 342; see also Dukakis y.,’Depa.rtr‘nentA of Defense, 686 F.‘YSupp. 30 33 (D. Mass. }988). aff’d, 8549 F2d IQ6§ (lst Cir. 1988), cert. denied, 490 U'ST ‘ 1020 (1989).

13 Perpich, 496 U.S. at 342; Dukakis, 686 F. Supp. dt 33.

4 Perpich, 496 U.S. at 342.

8 Id. at 343; Dukakis, 686 F. Supp. at 34. The Attorney General’s opinion concurred with an opinion rendered by The Judge Advocate General of the Army. Weiner, supra

note 5, at 198.

1o Perptch 496 U. S at 343 Dukaku. 686 F Supp at 34 Wemer. supra notcS at 199.

'" Dukakis, 686F Supp at 34

8 Id. at 34. Additionally, this legislation provided for limited federal control over National Guard officer appointments by: establishing qualifications and providing for
federal recognition. Id. “Federal recognition means that an officer in the national guard must meet the same standards as officers on federal active duty.” Yount v. United
States, 23 Cl. Ct. 372, 375 n.3 (1991). However, drafting individual members of the Guard into the Army during World War One “virtually destroyed the Guard as an
effective organization. The draft terminated the members’ status as militiamen, and the statute did not provide for a restoration of their prewar status as members of the
Guard when they were mustered out of the Army » Perpn:h 496 U S at 345 .

¥ Dukakis, 686 F. Supp. at 34 (citing Weiner, supra note 5, at 208) (elrmmatmg the “Militia” from the War Department organization, replacing it with the National Guard
Bureau). o

» Wemer supra note 5 at 208, o

' J4'at 208. When not in federal service; the Nauona] Guard “is stlll mllma and lhlS is so desprte its federal pay, its federally owned eqmpment and the necessity for
federal recognition of its officers.” /d. at 210. .

2 Id. at 208.
3 Perpich v. Department of Defense, 496 U.S. 334, 346 (1990).

®»d
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governors of California and Maine refused to permit their Na-
‘tional Guard units to participate in training missions in Central
America, Congress restricted the ablhty of governors to objcct to
such missions.?

Since 1970, the National Guard has been a part of the Total
Forces Concept, which the Department of Defense and the Joint
Chiefs of Staff use to determine the total number of military per-
sonnel required to meet various military commitments.?® Ac-
cordingly, the National Guard is an integral part of the United
States military readiness program.?

The National Guard Technician

Congress has authorized the use of National Guard techni-
cians since the National Defense Act of 1916.2% Previously
defined as “caretakers and clerks™ with duties limited to mainte-
nance of National Guard supplies and equipment,” technicians
gradually expanded their role “to provide support in the adminis-
tration and training of the National Guard military organization
and for the day-to-day maintenance and repair of equipment which

Prior to 1968, all technicians, except those in the District of
Columbia, were state employees paid with federal funds; approxi-
mately. ninety-five percent of the:technicians held dual status as
members of the National Guard.* In the National Guard Techni-
cians Act of 1968, Congress converted technicians to federal em-
ployee status to provide them a uniform system of federal sala-
ries, retirement, fringe benefits, and to clarify their status under
to the Federal Tort Claims Act:(FTCA).* Further, this legislation
sought to recognize both the military and state characteristics of
the National Guard by providing administrative authority to the
states over the technicians.®

In Perpich v. Department of Defense>* the Supreme Court
noted that National Guard personnel “must keep three hats in their
closets—a civilian hat, a state militia hat, and an army hat—only

‘one of which is worn at any particular time.”® Similarly, Con-
-gress intended that National Guard technicians wear one of three

different hats at any given moment.* First, National Guard tech-
nicians wear a civilian hat as federal civilian employees.” Spe-
cifically, technicians are “excepted service” civil servants
employed under 32 United States Code (U.S.C.) § 709.%®

cannot be accomplished during normal military training periods.”?

3 Id. In 1986, Congress passed the Montgomery Amendment, which provided that a governor could not refuse to permit National Guard units to be called to active duty
“because of any objection to the location, purpose, type, or schedule of such active duty.” Id. at 336-37 (citing the Montgomery Amendment, enacted as § 522, National
Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, § 522, 100 Stat. 3871). In 1990, the United States Supreme Court upheld the constitutionality of the
Montgomery Amendment. Id. at 355.

* Bruton v. Schmpke 404 F. Supp. 1032, 1034 (ED Mich. 1975), Hawkms .rupra note4 at 104.

2 Hawkins, supra note 4, at 104; see Gllhgan V. Morgan 413 US. 1,7(1972) (“The Guard is an essential reserve component of the Armed Forces of the United States,
available with regular forces in time of war.”).

# H.R. 92411, 92d Cong., 1st Sess., reprinted in 1971 U.S.C.C.A N. 1401 (codified in 1956 in 32 U.S.C.).

# National Guard Technicians Act of 1968, Pub L. No. 90-486 repnm‘ed in 1968 U.S.C.C.A.N. 3318, 3323

% H.R. 92-411, 92d Cong., 1st Sess., reprinted in 1971 U.S.C.C.A.N. 1401; see alsa Nanonal Guard Techmclans Act of 1968, Pub. L. No. 90-486, reprinted in 1968
U.S.C.C.AN. 3318, 3323 (“duties presently extend beyond the concept of the permanent law regarding the maintenance of equipment and involve such Guard functions
as training, employment in State headquarters, air defense, military support for civil defense, and aircraft operations.”), William Matthews, Plan To Cut Technicians Seen
Threat to Readiness, Army TIMEs, Sept. 19, 1994, at 23 (technicians “maintain planes, helicopters and tanks, manage training programs, run armories and keep records for

the National Guard and the reserves.”).

3 H.R. 92411, 92d Cong., Ist Sess., reprinted in 1971 U.S.C.C.A.N. 1401; see also National Guard Technicians Act of 1968, Pub. L. No. 90-486, reprinted ir 1968
U.S.C.C.AN. 3318, 3319 (“technicians, now numbering about 42,000, are full-time civilian employees of the National Guard whose salaries are paid in full by the Federal
Government . . . .[a]bout 95 percent of the technicians are required to hold concurrent National Guard membership as a condition for their civilian employment.”).

3 National Guard Technicians Act of 1968, Pub. L. No. 90486, reprmted in 1968 U.S.C.C.AN. 3318, 3319, 3320; see H.R. 92-411, 92d Cong., Ist Sess., reprinted in 1971
U.S.C.C.AN. 1401.

3 National Guard Technicians Act of 1968, Pub. L. No. 90-486, reprinted in 1968 U.S.C.C.A.N. 3318, 3319.
34 496 U.S.-334 (1990).
3 Id. at 348; see Spence v. Holesinger, 693 F. Supp. 703, 708 (C.D. Ill. 1988) (Air National Guard).

% “The concept of the technician program is that the technicians ‘will serve concurrently in three different ways: (a) perform full-time civilian work in their units; (b)
perform military training and duty in their units; and (c) be available to enter active Federal service at any time their units are called.” National Guard Techmcnans Act Of
1968, Pub. L. No. 90-486, reprinted in 1968 U.S.C.C.A.N. 3318, 3319.

3 Lopez v. Louisiana Nat'l Guard, 733 F. Supp. 1059, 1065 (E.D..La. 1990) (“Civilian employees working for the Louisiana National Guard as technicians . . . are
considered federal employees.”); see also Title 32 U.S.C.A. § 709(d) (A technician employed under subsection (a) is an employee of the Department of the Army or the

Department of the Air Force and an employee of the United States.”).

¥ 32 U.S.C.A. § 709(d) (West Supp. 1995) (outside the competitive service); Booth v. United States, 990 F2d 617, 618 (Fed. Cir. 1993) (“excepted service technician™).
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« Second, as a condition precedent to the civilian position, the
technician must separately obtain and maintain military membér-
ship in a state National Guard.”® Section 709(a) of the.FTCA
provides that individuals “may be employed as technicians only
‘{ulnder regulations prescribed by the Secretary of the: [relevant
military branch]’”*. Each technician “shall, while so employed,
-be a member. of the National Guard and hold the military .grade
specified by the secretary concerned for that position.””” A tech-
nician must maintain membership in the NaUOnal :Guard 'or be

terminated from the civilian technician posmon

Third, the technician wears a “federal hat” as a member of
either the Army National Guard of the United States or the Air
‘National Guard of the United States, which are Reserve Compo-
nents of the United States Army and ‘Air Force.** ‘Because they
are, respectively, components of  the United States Army and
‘United States Air Force, the Army. and Air National Guard of the

ing the National Guard Technician Act, they are considered agents

‘of the federal government.* The courts reason that the National
Guard Technician Act “conferred federal status on civilian tech-

nicians while granting administrative authority to state officials,
headed in each state by the state adjutant general.”’ Although

ithe adjutant general is a state officer, this state status does not

:preclude: the adjutant general from being a federal agent whlle
admmnstermg federal civilian personnel 48 o

“Civil Suits Against ‘the United States

It is axiomatic that the United States, as a sovereign, is abso-
lutely immune from suit unless it has waived its immunity.* This
waiver of sovereign immunity must be clear and unequivocal®®
and is a jurisdictional prerequisite to maintaining a lawsuit.%' Prin-
ciples of sovereign immunity apply if the lawsuit is directed against
the United States, its agencies or instrumentalities, its officers sued

United States are part of the “Armed Forces” of the United States.*

[ PP IR R I

An their official capacities,? or.*if the judgment sought would
RN I , exPend itself on the public treasury or. domam 33 L ‘
" State hdjutva‘nt"generals administer the ‘Nationél Guard Tech- : e E SR

nician Act.* Although normally state officers, when administer- Pete i IR o

» 32US.C A § 709(b) (West Supp 1995). see also Gllham v. Ml]ler, 973 F. 2d 760 761 (9th Cir, 1992); Wood v. Umted States 963 F2d 738 739 (Sth Cir. 1992)
“° anht V. Park 5 F3d 586 588 (1t Cir. l993)

432 US.C.A. § 709(b) (West Supp. 1995); see also Wright, 5 F.3d at 588,

2 32 U.S.C. § 709(e)(1) (Supp. 1995); see also Tennessee v. Dunlap, 426 U.S. 312, 313 (1976); Gilliam v. Miller, 973 F2d 760, 761 (9th Cir. 1992) (“must terminate”);
* Wood, 968 F.2d at 739; Watson v. Arkansas Nat'] Guard, 886 F.2d 1004, 1005 n.1 (8th Cir. 1989); Uh! v. Swanstrom, 876 F. Supp. 1545, 1553 (N.D. Iowa 1995); Bates v.
State of Wis., 823 'F. Supp. 633, 634 (E.D. Wis. 1993) (sha!l be promptly separated); Spence v. Holesinger, 693 F. Supp. 703, 708 (C.D. Ill. 1988) (Air National Guard).

“ 10 US.C.A. §§ 101(c)(3), (c)(5) (West 1995).

“ Id. § 101(2)(4).
O S A NP et R I Gl i

4 10U.S.C. § 709(c) (Supp. 1995); see also Sebra v. Neville, 801 F.2d 1135, 1138 (9th Cir. 1986) (“The authority to employ and to administer National Guard technicians
‘is vested in the adjutant general of each state.”) (citations omitted), Chaudoin v, Atkmson. 494 F.2d 1323 I327 (3d Cir. 1974) ( ‘the adjutant general is charged with
employmg and adnnmstenng the technicians: authorized by the Act. ") G :
et Costner y. Oklahoma Army Nat 1Guard, 833 F2d 905 907 (10th Cir. 1987), see also Gllllam V. Mlller 973 F2d 760 762 (9Lh Cir.: 1992) NeSmith v. Fulton, 615 E2d
196, 199 (5th Cir. 1980) (the adjutant general is a federal agent in administering the technicians); Chaudoin, 494 F2d at 1329 (“Adjutant General of Delaware is an agency
or an agem of the Umted States.” )

g4 Costner, 833 F2d at 907 (cmng NeSmuh 6lS F2d at 199)

A Id.

4 Library of Congress v. Shaw, 478 U.S. 310, 315 (1986); Lehman v. Nakshian, 453 U.S. 156, 160 (1981); Kanemoto v. Reno, 41 F3d 641, 644 (Fed. Cir. 1994) (Federal
question jurisdiction under 28 U.S.C. § 1331 is not a waiver of sovereign immunity); Cominotto v. United States, 802 F2d 1127, 1129 (9th Cir. 1986); see also Jaffee v.
United States, 592 F.2d 712, 717 n.10 (3d Cir.) (“bars equitable as well as legal remedies against the United States"), cert. denied, 441 U.S. 961 (1979).

% Lehman, 453 U.S. at 160 (“*unequivocally expressed'") (citation omitted); Coeur D’ Alene Lake v. Kiebert, 790 F. Supp. 998, 1008-1009 (D. Idaho 1992) (citations
omitted); see also Wisher v. Coverdell, 782 F. Supp. 703, 710 (D. Mass. 1992) (“must be unequivocally expressed and not lmphed "); see Smith v. O.PM., 778 F.2d 258,
261 (5th Cir. 1985), cert. denied, 476 U.S. 1105 (1986) (“‘a remedy against the sovereign is not to be implied.”).. §

+#1 United States v. Mitchell, 463 1.S. 206, 212 (1983) (“prerequisite for jurisdiction.”); Broussard v. United States, 989 F.2d 171, 177 (5th Cir. 1993); Study v. United

‘' States, 782 F. Supp. 1293, 1298 (S.D. Ind. 1991) (“prerequisite to the federal court’s exercise of jurisdiction.”). Because sovereign immunity is a Junsdncnonal issue, the
United States cannot waive it and may raise it for the first time on appeal. In re Univ. Med. Ctr,, 973 F.2d 1065, 1085 (3d Cir. 1992). g

52 Generally, a suit against an agency of the United States is considered a suit against the United States, Reeves v. United States Dep’t of Treasury, 809 F. Supp. 92, 94
(N.D. Ga. 1992); see also Navy, Marshall & Gordon, P.C. v. United States Int’] Dev.-Cooperation Agency, 557 F. Supp. 484, 487 (D. C Cir. 1983) (the Umted States, its

agencies and instrumentalities).

¥ Merill Lynch v. Jacks, 960 F.2d 911, 913 (10th Cir. 1992) (citation omitted). - ... =0 = RIRCEE ERTR
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- Courts construe all sovereign immunity waivers narrowly in
favor of the sovereign.’* The party suing the United States bears
the burden of demonstrating the waiver of sovereign immunity.’
Several statutes provide potential avenues of relief to National
Guard technicians. However, whether a National Guard techni-
cian may maintain a civil suit against the United States often de-
pends on the particular “hat” that the technician is wearing when
suffering the challenged adverse action.

Significantly, when a court determines the reviewability of a
challenged personnel action, the military characteristics predomi-
nate if the technician’s military and civilian roles become inextri-
cably intertwined.®® Accordingly, the reviewing court should con-
sider the technician to be wearing a military hat. Further, techni-
«cians, who are terminated from their civilian technician positions
because of loss of state National Guard rank or membership, may
not collaterally attack the underlying cause of that:termination
through 32 U.S.C. § 709(e)(3).%

The National Guard Technician Act

Title 32 U.S.C. § 709 contains neither an express nor an im-
plied waiver of sovereign immunity to law suits brought by Na-
tional Guard technicians. Indeed, in § 709(e)(5) Congress has
expressly limited a technician’s right of appeal to “the adjutant
general of the jurisdiction concerned.”® Accordingly, this statute

% United States Dep't of Energy v. Ohio, 112 S. Ct. 1627, 1633 (1992) (“construed strictly in favor of the sovereign . .

fails to provide a legal avenue of redress in federal court for a
technician to challenge an adverse personnel action.

- F ederal Anti- Dzscnmmatwn Laws

Three federal antl-dlscnmmatlon statutes—the Civil Rights
Act of 1964 (Title VII),* the Age Discrimination in Employment

‘Act (ADEA),* and the Rehabilitation Act of 1973% —provide the

exclusive remedies to a federal civilian employee for claims of
employment discrimination.2 A technician who suffers an ad-
verse personnel action, allegedly motivated by discrimination

‘while serving in a civilian capacity, may maintain suit against the

United States or its military agencies.* However, because these
statutes do not apply to uniformed military personnel—state or
federal—a technician may not challenge an allegedly discrimina-
tory adverse personnel action taken against him in his military
capacity even if the adverse action affects his civilian technician
posmon 64 - :

The Civil Rights Act of 1964

All federal circuit courts have held that Title VII does not
apply to uniformed members of the Armed Forces of the United
States.® The United States Court of Appeals for the Eighth Cir-
cuit (Eighth Circuit) was the first appellate court to address the
issue in Johnson v. Alexander.%

. and not enlarge[d] . . . beyond what the language

[of the statute] requires.’”) (citation omitted); Study v. United States, 782 F. Supp. 1293, 1298 (S.D. Ind. 1991).

3 Booth v. United States, 990 F.2d 617,:619 (Fed. Cir. 1993); Cominotto v. United Slates 802 F2d 1127, 1129 (9th Cir. 1986)

5 anhtv Park 5 F.3d 586, 589 (1st Cir. 1993)

%7 Tennessee v. Dunlap, 426 U.S. 312 (1976); Gil]iam v. Miller, 973 F.2d 760, 762-3 (Sth Cir. 1992). The relevant portion of the statute provides: “(3) a technician may,
at any time, be separated from his technician employment for cause by the adjutant general of the jurisdiction concerned.” 32 U.S.C. § 709(e)(3) (Supp. 1995).

% 32 U.S.C. § 709(e)(5) (Supp. 1995).
% 42 U.S.C. 88 1971 to 2000¢ (1988).
® 29 U.S.C. §§ 621 to 634 (1988).

S Id. §§ 701 10 794.

62 Brown v. General Services Administration, 425 U.S. 820, 835 (1976) (Title VII provides the exclusive remedy); Johnson v. U.S. Postal Serv., 861 F.2d 1475, 1477 (10th
Cir. 1988) (Rehabilitation Act is the exclusive remedy for handicap discrimination); Boyd v. United States Postal Serv., 752 F2d 410, 413 (9th Cir. 1985) (Rehabilitation
- Act); Dodson v, United States Army Fin. & Accounting Ctr., 636 F. Supp. 894, 895 (5.D. Ind. 1986) (“the ADEA is the exclusive remedy for a federal employee who claims
age discrimination™); Giles v. EEOC, 520 E Supp. 1198, 1200 (E.D. Mo; 1981) (ADEA and Rehabilitation Act). - Title VII prohibits discrimination based on race, color,
religion, sex and national origin. 42 U.S.C. § 2000e-2¢(a),(b) (1988). The ADEA prohibits ageist discrimination. 29 U.S.C. §§ 621 to 634 (1988) The Rehabilitation Act
of 1973 prohibits discrimination on the basis of a handicap. 29 U.S.C. § 794a (1988).

© Lopez v. Louisiana Nat’l Guard, 733 F. Supp. 1059, 1065-66 & n.14 (E.D. La. 1990) (citations omitted); see Mier v. Owens, 1995 WL 341777, *t (Sth Cir. 1995) (“Title
VII applies to Guard Technicians except when they challenge personnel actions integrally related to the military’s unique structure.”); Hunter V. Stetson 444 F Supp. 238,
239 n.1 (E.D.N.Y. 1977) (exclusive remedy for civilian technician). .

 But ¢f. Hunter, 444 F. Supp. at 240 (allowing technician to maintain Title VII suit because of court perception that civilian employer was exploiting dual status as
plaintiff's military and civilian superior).

® Mier, 1995 WL 341777 at *1 (“Title VII does not protect military personnel.”); Doe v. Garrett, 903 F.2d 1455, 1461 (1th Cir. 1990), cert. denied, 499 U.S. 904 (1991)
(Naval Reserve); Roper v. Department of Army, 832 F.2d 247, 248 (2d Cir. 1987) (Army Reserve); Johnson v. Alexander, 572 F.2d 1219 (8th Cir.), cert. denied, 439 Us.
986 (1978) (applicant for enlistment); see also Collins v, Secretary of Navy, 814 F. Supp. 130, 131 (D.D.C.'1993) (“Every Court oprpeaIs that has addressed the lssue has
held that Title VII is inapplicable to unlformed members of the military.”) (cnatlons ommed)

% 5§72 F.2d 1219 (8th Cir.), cert. denied, 439 U.S. 986(1978)

T
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‘Richard Johnson, a black male, based his rejection for enlist-
ment in part.on Title VIL.5" Johnson argued that the relationship
between the federal government and a uniformed member of the
armed forces was that of employer-employee, and that a potential
enlistee should be treated hke an appllcant for employment under
TltleVII“ Y RERE Y U R A ,

The Etghth C1rcu1t rejected Johnson s argument pomtmg to
matenal differences in employmeént relationships between service
members and civilians.* ‘Further, the court reviewed the language
‘of Title VII and the statutory definitions of *military departments”
:and “‘armed forces,” concluding that “if Congress had intended
for [Title VI] to apply to the uniformed personnel of the various
armed forces it would have said s0 in unmistakable terms.””?

Other circuits addressmg the issue have reached the same con-
clusion using the same or similar statutory interpretation.”! ‘Ac-
cordingly, courts have refused to extend Title VII protections to
regular commissioned officers,” members of the United States
Army Reserve,” and members of the National Guard, with or
without federal recognition,™ . :

i

Section 717(a) of Title VII extends the ° protections against

-employment discrimination to “[a]ll personnel actions affecting
‘'employees or applicants for employment . .
iments as'defined in 5 U.S.C. § 102, the military departments are

. in military depart-

the Department of the Army, the Department of the Navy, and the
Department of the Air Force, which includes both uniformed per--

'sonnel and civilian employeés.” ' In Title 10 U.S.C. § 101(4),

Congress provided a separate definition of the “armed forces,”
which includes the Army, Navy, Air Force, Marine Corps and

‘Coast Guard.  The latter deﬁmtlon refers only to uniformed null—

tarypersonnel"6 c

- The courts have determmed that the two statutory definitions

-are not interchangeable,” and that the differences in the two defi-

nitions indicate that Congress intended a distinction between
“military departments™ and “armed forces.””® Further, nothing in

‘Title VII's legislative history indicates that Congress intended to

extend the legislation's protections to members of the armed
forces.” Accordingly, because Congress did not specifically in-
clude uniformed members of the military under Title VII's pro-
tective umbrella, the courts have refused to extend its protecttons

‘to members of the armed forces.®

s ir;"'

7 The Army rejected Johnson because of his numerous arrests, poor employment record, and failure to graduate from high school. /d. at 1221-22. The district court granted
the defendant’s motion for summary judgment holding, in part, that Title VII did not apply to uniformed members of the armed forces or to applicants for enlistment. /d.
at 1222,

'

“ The court noted that a soldier in the Army is not free to quit ks job, cannot be fired, and that a soldier is subject to both military discipline and military lavi. 1d. at 1223
n4. See also Roper, 832 F.2d at 248 (“The relationship between the government and a uniformed member of the military remains unlike the relationship which exists
between civilian employer and employee.”); Mack A. PLAYER, EMPLOYMENT DiscriMiNanion Law § 5.16(d), at 216 (1988) (“military service in a uniformed service,
including the National Guard, is not an employment relationship. Thus, admission into a uniformed military service is not regulated by T1tle Vll nor are dectstons
concerning persons m the umfon'ned servtces ln areas such as assignments promohons pay. and discipline.”). - o

™ Johnson v. Alexander 572 F2d 1219 1228 (8th Ctr ). cert. denied, 439 U S.986 (1978)

™ Stinson v. Hornsby, 821 F.2d 1537, 1539 (11th Cir. 1987), cert. denied, 488 U.S. 959 (1988); Roper, 832 F.2d at 248 (2d Cir. 1987); Salazar v. Heckler, 787 E2d 527,
532 (10th Cir. 1986); Gonzalez v. Department of Army, 718 F2d 926, 928 (9th Cir. 1983); see Ridgway v. Aldridge, 709 F, Supp. 265, 268 (D. Mass. 1989} (dicta) (“courts
have held that Title VII . . . is inapplicable to the military’s uniformed personnel.”). .

™ Gonzalez, 718 F2d at 926.

» Roper 832 F2d at 247.

N RN v . i b

" Frey V. Cahfomla 982 F2d 399 404 (9th Cir. 1993) (state Natronal Guard officer, but not a member of the Natlonal Guard of the United States) see also Stlnson v.
“Hornsby, 821 F.2d 1537 (11th Cir. 1987), cert. denied, 488 U.8. 959 (1988) (enlisted member of Alabama National Guard serving on full-time military duty pursuant to 10
U SC.§ 502(f)) Taylor V. Jones 653 F2d 1193, 1200 (Bth Cir. 1981) (enlisted member of Arkansas National Guard and National Guard of the Umted States)

RN Pl R S

- .lohnson v. Alexander 572 F.2d 1219 1224 (8th Cir.), cert. demed 439 U.S. 986 (1978).
% Gonzalez, 718 F2d at 928 - ‘ i
” Jahnsonl572F2dat1224n5 S L s

™ Gonzalez, 718 F2d at928." e e
. ™.Id. at 928; Roper v. Department of Army, 832 F.2d 247, 248 (2d Cir. 1987).

0 Frey v. Cahfomta 982 F2d 399 404 (9th Cir. 1993) ( ‘The courts have held that [’l'rtle v do[es] not apply to the nuhtary primarily because of a detemunanon that, lf
Congress had intended to encroach upon the special status of the military in our system by extending these protections, it would have expressed its intention clearly.”);

Johnson, 572 F.2d at 1224 (*If Congress had intended for the statute to apply to the uniformed personnel of the various a.rmed services it would have said so in unmistakable
terms.”).
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The Age Discrimination in Employment Act of 196 7

Section 15 of the Age Discrimination in Employment Act of
1967 (ADEA)® “prohibits the Federal Government from discrimi-
nating based on age in most of its civilian employment decisions
concerning persons over 40 years of age.”® Congress amended
the ADEA in 1974 to prohibit age discrimination in the “military
departments.”® Because Title VII precedent is generally applied
to ADEA cases® and because Title VII contains the identical
“military departments” coverage, the courts have held that Con-
gress did not intend ADEA protections to extend to “uniformed
personnel, whether active or reserve, of the armed forces.”?

The Rehabilitation Act of 1973

In 1978, Congress extended the Rehabilitation Act of 1973 to
cover the federal government.® Since that time, the only appel-
late court to address the issue, the United States Court of Appeals
for the Eleventh Circuit (Eleventh Circuit), has held that a uni-
formed member of the armed forces may not maintain a lawsuit
under this statute.

In Smith v. Christian,® the Eleventh Circuit confronted for
the first time the applicability of the Rehabilitation Act to uni-
formed military personnel. Because Smith was missing his right
index finger, the Navy rejected his application for a Reserve Com-
mission in conjunction with Smith’s application for a medical

" 29 J.5.C. § 621 (1988).
% Lehman v. Nakshian, 453 U.S. 156, 157 (1981).

" 29 U.S.C. § 633a(a); see also Lehman, 453 U.S. at 157.

scholarship.* Smith challenged the rejection by filing suit, claim-
ing a violation of the Rehabilitation Act. The district court granted
summary judgment, concluding that'§ 504 of the Rehabilitation
Act did not override the Secretary of the Navy’s authority to es-
tablish physical standards for reserve officer applicants and that
the Secretary of the Navy's specific statutory authority to set physi-
cal standards took precedence over the Rehabilitation Act’s gen-
eral guidelines.®® Applymg rules of statutory construction, the
Eleventh Circuit reasoned that the Secretary’s specific statutory
authority could not be nullified by a statute of general application
absent clear mdxcatlon bf congressmnal intent to the contrary 9

Subsequently, the Eleventh Circuit squarely confronted the
issue whether the Rehabilitation Act applied to uniformed mili-
tary personnel. In Doe 'V Garreft,” a member of the Naval Re-
serve who tested positive for the Human Immunodeficiciency
Virus challenged his release from active duty pursuant to the Re-
habilitation Act.”® Relying on case law excluding uniformed mili-
tary personnel from Title VII's protection, the district court granted
summary judgment to the Navy.*

Upholding the district court’s grant of summary judgment,
the Eleventh Circuit posited that case law addressing Title VII's
applicability to the military, and its reasoning, must be consulted
in applying the Rehabilitation Act to uniformed military person-
nel.” Determining that the Rehabilitation Act did not apply to

uniformed military personnel, the court opined that “it would be

 Lehman, 453 U.S. at 168 n.15; see also Helm v. California, 722 F.2d 507, 509 (9th' Cir. 1983§ (“This court has applied Title VII precedent to ADEA cases.”) {citation
omitted). :

& Kawitt v. United States, 842 F2d 951, 953 (7th Cir. 1988) (former member of Naval Reserve), see also Spain v, Ball, 928 F2d 61, 63 (2d Cir. 1991) (applicant for
commission in the Navy); Helm, 722 F.2d at 509 (retired Army National Guard officer); see Ridgway v. Aldridge, 709 F. Supp. 265, 268 (D. Mass 1989) (dlcta) (“the
courts have been unwilling to extend ADEA to protect uniformed personnel, whether active or reserve, in the armed forces.”). -

% Milbert v. Koop, 830 F.2d 354, 356 (D.C. Cir. 1987) (“extended § 504's proscnpnon against handicap discrimination to * ‘any program or acnvnty conducted by an
Executive agency or by the United States Postal Service’.”). .

¥ 1d. at 357-59 (declining to decide the issue because of its holding that a commisioned oﬁlner of the Public Health Sérvice is not a member of the armed fqrnés.).

® 763 F.2d 1322 (11th Cir. 1985).

®Id at 1323 ‘ ‘ :

% Id. at 1324. The Secretary’s authority to set physical standards was cpntained in10 U‘S.Cv. §§ 591(b), 5579(a).

st Jd. at 1325. Furthermore, the court noted the “wide latitude” that Congress has afforded the Executive Branch in determining who may be commissioned in the
military. /d. Further, the court determined that its holding was underscored by the fact that the Department of Defense had enacted regulations against handicap
discrimination, which omitted coverage of any program concerning the procurement of nuhtary personnel Id. (citing 32 C.F R. §§ 56.1, 56.7 (1984)).

% 903 F.2d 1455 (11th Cir. 1990), cert. denied, 499 U.S. 904 (1991),

% Id. at 1457. Doe did not exhibit symptoms of the Acquired Immune Deficiency Syndromc (Al'DS).’ 1d

% Id. at 1458.

% Id. at 1461.
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incongruous to allow uniformed military personnel to bring dis- held that §+1981.does not waive the sovereign immunity of the
crimination clalms -against the military based on handicap, when United States to suit.'™!
§tatutory clalms based on sex, race, religion, .or national ongm ‘ PR L NI LN ST P PR TN S PLY TP TR O NS

are barred.” "6 Gy : '*To prevall under 18 U.S. C § 1983 A techmc1an must estab-

TR SHRIE BRI R lish a “deprivation of rights, privileges, or 1mmun1t1es secured by
Th" C“”l Rtghts Enforcement Statutes Lo the Constitution or laws of the United States .. . by a person
et acting under color of sfare law.”' ‘Generally,’ “a person acts un'
F ollowmg the Civil War, Congress enacted the. federal civil der color'bf state law when his or her actions are ‘fairly attribut-
rights enforcement statutes”” o buttress the guarantees of the 13th able to the State,” that is, when the person’s “official character is
and 14th Amendments of the Constitution. The statutes permit such as to lend the weight of the [s]tate to his [or her] decisions.”"%
private parnes to maintain a federal cause of action to enforce P e , :
particular civil rights.” However, these statutes provide only lim-

L n-r

A ; yin

ited,recourse towtechnicians.k T T ‘ Unless the challenged actions of federal officials are performed
e under color of state law, ‘°4atechmc1an may not maintain a law-
As federal employees technimans possess Ilmlted avenues of suit pursuant to § 1983 based on the actions of federal officials

0
redress under these statutes to challenge personnel actions. Be- actmg under color of federal lawl s Accordlngly. the relevant
cause of Title VII's exclusivity, a technician may not maintain a inquiry for courts. evaluatmg a techmcnan s § 1983 law suit is
lawsuit pursuant to § 1981'® . Additionally, several courts have ‘whether the adjutant general or other ofﬁcers of the Nanonal Guard
' e o were acting under color of state or federal law when the chal-

e L - lenged action was undertaken 06 ‘ R

% Id
°’4zusc §§19s| 1983 1985(3) 1986(1988) Aty T T TS T L LR L

; e A P N BN T RN sty RS L
b CHARLES R. RICHEY MANUAL ON EMPLOYM:ENT DlSCRlMlNAﬂON Law AND CIVIL RiGHTS AcTions IN THE FEDERAL Coum §4.0, at 4 1(2d ed. 1994)

[

% Id. Section 1981 enforces the 13th Amendment, deals exclusively with racial discrimination, and focuses primarily on discrimination in the making and enforcement of
employment contracts. Id. Section 1983 enforces the due process and equal protection clauses of the 14th Amendment, but provides a cause of action “only for depriva-
tions ‘under color of state law.""" Id. (empbhasis in original). Section 1985(3) prohibits conspiracies intended to deprive persons of various rights, pnvxleges or immunities.
Id. at 4-2. The statute is not a “general federal tort law” and creates no substantive rights; it “merely provides a remedy for the violation of the rights designated in the
statute.” Brace v. Ohio State Univ., 866 F. Supp. 1069, 1075 (S.D. Ohio 1994) (does not permit suit for breach of contract). Section 1986 censures those who are aware of
a violation of § 1985, but fail to prevent it. RiCHEY, supra note 98, at 4-2. The success of a § 1986 claim is entirely dependent on the underlying § 1985 claim. Boldthen
v. Independent Sch. Dist. No. 2397, 865 F. Supp. 1330, 1339 (D. Minn. 1994). A detailed discussion of these stlextuges is beyond the scope of this article. .

1 RICH.EY supra note 98, § 4:14, at 4-9; see also Espinueva v. Garrett, 895 F,2d 1164, 1165 (7th Cir.) (“Section 1981 does not apply to employment discrimination cases
mvo]vmg the federal government.™) (cmng Brown v. General Services Administration), cert, denied 497 U.S. 1005 (1990); Newbold v. United States Postal Serv 614F.2d
46, 47 (5th Cir.), reh'g denied mem., 616 F.2d 568 (5th Cir), cert. denied, 449 U S. 878 (1980); Giles v. Equal Employment Opportunity Commission, 520 F. Supp. 1198,
1200 (E.D. Mo. 1981).

Yo T . ) .
IR o . R ";m <o 5."- PR

1 See Petterway v. Veterans Hospltal 495 F2d 1223 1225 n. 3 (Sth C1r 1974) Navy, Marshall & Gordon PC v Umted Smtes Int’l Dev. -Cooperanon Agency, 557 F.
Supp. 484, 488 (D.D.C. 1983).

12 “Tenorio v. Murphy, 866 F Supp. 92,96 (E DN.Y. 1994) (cnanons ommed) (empha51s added) ‘see also Umted Auto Workers v. Gaston Fesuvals Inc 43 F2d 902 906
(4th Cir. 1995) (“only extends to persons acting under color of state law™); Broadway v. Block, 694 F.2d 979, 981 (Sth Cir. 1982) (“as expanswe as that statute lS, it only
covers derivations of rights under color of state law™)., The statute itself creates no substantive rights; it * ‘merely provndes a remedy for the deprivation of existing
constitutional or stafutory rights.” BaIdrhen 865F Supp at 1335 (citing Wilson v. Garcra 471 US. 261,278 (1985)). see also Gates v. Walker, 865 F. Supp. 1222,1238
(S.D. Miss. 1994). Further, the statute does not address violations of state rights, it “protects only federal rights.” Smith v. Avino, 866 F. Supp. 1399, 1401 n.4 (S.D. Fla.
1994) (citation omitted). R '

199 Faragher v. City of Boca Raton, 864 F. Supp. 1552, 1565 (S.D. Fla, 1994) (citing Burch v. Apalachee Community Health Serv., Inc., 840 F.2d 797, 803 (llth C1r 1988))

S SL . ! Chedhn e

14 See Francis-Sobel v. University of Maine, 597 F2d 15 (lst Cll’) cert demed 444 U 5. 949 (1979)

103 RICHEY supra note 98 § 4 48 at'4- 26 see aLw Seber v. Unger 881F Supp 323 327 &n. 4 (N D. Ill 1995), see Bmadway. 694 F2d at 981; Tenarm, 866 F Supp at
96 (“It is well-estabhshed rule of law that, § 1983 cia:ms cannot be maintained agamst ‘the United States government or persons in their official capacny ") (cntatlons
omitted). Addmonally, in the employmenl discrimination contéxt, the federal anti-discrimination statutes—Title VII, ADEA and the Rehabilitation Act—are a federal
employee's exclusive remedy, precluding suit pursuant to § 1983. White v. General Sercies Agency, 652 F2d 913,916-17 (9th Cir. 1982); Moche v. City Univ. of N.Y,, 781
F. Supp. 160, 167 (E.D.N.Y. 1992) (Title VII), aff 'd, 999 F.2d 538 (2d Cir. 1993); Giles v. EEOC, 520 F, Supp 1198, 1200 (E.D. Mo. 1981) (Title VII and ADEA).

1% Knutson v. Wisconsin Air Nat'l Guard, 995 E2d 765, 767 (7th Cir. 1993) No set formula for makmg thls determmatlon exlsts the "eva.luanon focuses on the nature
of that action and functional capacity of the actor.”” /d. *“We do not ask whether the conduct was pursuant to a state statute but ‘whether there is a sufficiently close nexus
between the State and the challenged action.'” Id. (citing Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974)); see also Johnson v. Orr, 780 F.2d 386, 390 (3d
Cir. 1986).

i
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Several federal courts of appeal have held that the state adju-
tant general and National Guard officials act under color of state

law for purposes of 42 U.S.C. § 1983 when participating in per-"

sonnel decisions affecting National Guard technicians.'”” Although
recognizing that the adjutant general’s authority to administer the
technician program is derived from federal statute—the National
Guard Technician Act—and that the National Guard is heavrly
influenced and funded by the federal govemment these courts
focused on Congress’s intent to recognize the state charactensttcs
of the National Guard “by providing for certam administrative
authority at the State level”'®®

The Supreme Court s rulmg in Will v. Mzchtgan Department
of State Police,'™ that “neither a State nor its officials acting in
their official capacities are ‘persons’ under § 1983, severly
dlluted the precedential value of this body of law as authority for

perrmttmg technician lawsuits.’ Therefore unIess the suit is one

Guard or any of its officers in their official capacity.'?- However,
state officials sued in’their individual capacmes are consrdered
“persons” for purposes of § 198313 ‘

Because § 1985(3) does not require state action, the courts
have split on whether federal officials can be sued under this stat-
ute.'* However, at least with regard to employment discrimina-
tion lawsuits, the exclusivity of the federal anti-discrimination
statutes precludes lawsuits brought against federal officials in their
official capacities.'”: . : .

In their capacity as state National Guard members, techni-
cians may seek to collaterally attack the loss of their civilian po-
sition by challenging the underlying loss of their. state National
Guard status."'® The federal civil rights enforcement statutes pro-
vide guardsmen with a frequently used,''” but uncertain, mecha-
nism for mounting a challenge. : For example, a state’s United

for injunctive relief,"" a technician acting in a state N: ational Guard
capacity cannot maintain a § 1983 suit against the state National

States Constitution Eleventh Amendment immunity may preclude
relief pursuant to §§ 1981'"® and 1983."° The intracorporate con-

I
107 .Iohn.wn 780 F.2d at 386; NeSmith v. Fulton 615 F 2d 196 (5th Crr 1980) Rowe v. Tennessee, 609 F2d 259 (6th Cir, 1979). Slgmﬁcantly, none of the three courts
addressed whether the National Guard, or its officers, was a “person” for purposes of § 1983. To be held liable pursuant to 1983, the defendant must be a “person” within
the meaning of the statute. Thompson v. City of Los Angeles, 885 F2d 1439, 1442-43 (9th Cir. 1989).

1% Johnson, 780 F.2d at 391; NeSmith, 615 F.2d at 200; Rowe, 609 F.2d at 264.
1% 491 U.S. 58 (1989).

U 14, at71. The Court’s reasoning extends to state agencies, which are considered to be arms of the state. Reiger v. Kansas Pub. Emp. Ret. Sys., 75SF. Supp. 360, 361
(D. Kan. 1990). Additionally, territories are not “persons” for purposes of § 1983. Brest v. District of Columbia, 743 F2d 44 (D.C. Cir. 1990). However, the District of
Columbia is considered a municipality, rather than a state or territory, and falls within § 1983's definition of a “person.” /d. at 47, Accordmgly, a member of the District of
Columbia Natlonal Guard would not be bound by the Supreme Court s holding in Will, . .

"' The courts do not consider a suit against a state official in his official capacity for mjunctive relief:to‘ be one against the state. Will, 491 U.S.at 71 n.10 (“Of course a state
official in his or her officiat capacity, when sued for injunctive relief, would be a person under § 1983 because ‘official-capacity actions for prospective relief are not treated
as actions against the State.”) (citations omitted); see also Rum Creek Coal Sales, Inc. v. Caperton, 926 F2d 353, 361 n.8 (4th Cir. 1991); Rosen v. Chang, 758 F. Supp
799, 801 (D.R.I. 1991).

"1 See Introini v. South Carolina Nat’l Guard, 828 F Supp 39l (D SC. 1993) (member of state National Guard on full-tIme status)

"% Hafer v. Melo, 112 S.Ct. 358, 360 (1991); White v. Gregory, | F.3d 267 270 (4th Cir. 1993). Suits against mdmdual defendants may still be defeated as nonjusticiable.
See, e.g., Introini, 828 F. Supp. at 393, 395 (“Every court of appeals that has addressed this issue since [Chappell v. Wallace, 462 U.S. 296 (1983)] was handed down has
held that a member of the National Guard may not sue his military superiors for alleged constitutional violations under § 1983.”). Additionally, officials sued in thelr
individual capacities “may assert personal immunity defenses such as objectively reasonable reliance on existing law.” Hafer 112 8. Ct. at 362.

14 RICHEY, supra note 98, § 4:108, at 4-57.

3 See RICHEY, supra note 98, § 4:108, at 4-57 (citing Brown v, General Services Administration, 425 U.S. 820 ,(I97f6)); see also Rowe v. Sullivan, 967 F2d 186, 189 (5th
Cir. 1992); Keene v. Costle, 589 F. Supp. 687 n.1 (E.D. Pa. 1984) (Title VII); Giles v. Equal Employment Opportunity Community, 520 F. Supp. 1198, 1200 (E.D. Mo.
1981) (Title VII and ADEA are exclusive). Additionally, “intramilitary actions may not be cognizable under § 1985(3).” Id. (citing Bois v. Marsh, 801 F.2d 462, 469-70
(D.C. Cir. 1986); Alvarez v. Wilson, 600 F. Supp. 706, 712 (N.D. 1. 1985)). Further, conspiracy to violate Title VII is not actionable under§ l985(3) Phrhppeaux v. North
Cent. Bronx Hosp., 871 F. Supp. 640, 656 n.10 (S.D.N.Y. 1994). .

6 See Watson v. Arkansas Nat'l Guard, 886 F:2d 1004, 1005 & n.1 (8th Cir. 1989) (action brought pursuarit to 42 U.S.C. §§ 1981, 1983); Uhl v. s\»)éhstmm,' 876 F Supp.
1545, 1554 (N.D. Towa 1995).

m “[S]ults by Guardsmen under the cwrl nghts statutes are not an mfrequent occurrence.” Hawkms supra note 4 at 100.

s Although the Eleventh Amendment has been used to preclude a suit for damages, some courts have applied a distinction berween prospective and retroactive relief
against states. RICHEY, supra note 98, § 4:12, at 4-8.

1% “[Section] 1983 was not intended to abrogate a state's Eleventh Amendment immunity.” RicHEY, supra note 98, § 4:50, at 4-26; see also Meadows v. Indiana, 854 F.2d
1068, 1069 (7th Cir. 1988) (11th Amendment bars official-capacity suit against state officials and state by Guardsmen). A plaintiff cannot evade a state’s immunity “by
naming a state official in his or her official capacity in an action for monetary relief . . . [h]Jowever, in an injunctive or declaratory action grounded on federal law, a state’s
immunity can be overcome by naming state officials as defendants.” RICHEY, supra, at 4-27 (citing Will v. Michigan Dept. of State Police, 491 U.S. 58 (1989); Pennhurst
State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984)); see also Gray v. Lewis, 51 F3d 426, 430 n.1 (4th Cir. 1995). However, the Eleventh Amendment does not bar a suit
for injunctive relief that contains an ancillary monetary demand. /d. (citing Edelman v. Jordon, 415 U.S. 651 (1974)); see also Tenorio v. Murphy, 866 F. Supp. 92, 96
(E.D.N.Y. 1994) (“money damage actions brought against state officials in their official capacity must be dismissed as they are, in reality, against the State . . . [however]
money damages claims against state officials in their individual capacity are allowed to stand.”).
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spiracy doctrine may bar a § 1985(3) lawsuit if all the alleged
conspirators are members of a single legal.entity, for example,
the National Guard.'® Further, National Guard members must
contend with the uncertain issues of _]l.lSllClablllly and
revrewablltty e : :

Py

thl Serwce Reform Act TR N0
“In 1978 Congress enacted the Clvrl Servrce ‘Reform -Act
(CSRA)' to replace an outdated “patchwork system {of admin- -
istrative and judicial review of adverse personnel actions] with
an integrated scheme . . . designed to balance the legitimate inter-
ests of various categortes of federal employees with the needs of
sound and efficient administration.”'?® The CSRA’s comprehen-
sive scheme for review of personnel actions is a federal civilian-
employee’s exclusive remedy for adversé personnel actions not
involving allegations of discrimination.’* This principle of ex<
clusivity appl1es to National Guard technicians.'?* -

Although bound by the exclusivity of the CSRA, technicians
may not maintain a lawsuit under this statute. Congress explic-
itly excluded technicians from the'CSRA protections. Specifi-

1% RICHEY, supra note 98, § 4:112, at 4-58 (“An issue that has divided the courts . .

cally, § 7511(b)(5) denies administrative and judicial review to
“an employee described in § 8337(h)(1) relating to technicians in
the National Guard."'?¢ Recent congressional amendments to the
CSRA noted, but declined to alter, this statutory exclusion.'?”

“In Booth v. Unifed States,”® a techniciari challenged his resig-
nation'as mvoluntary, allegmg the government breached his em-
ployment contract by coercing his resignation with threats of
removal.’” The United States Court of Federal Claims denied
the government’s motion to dismiss for lack of subject matter ju-
risdiction, reasoning that Booth’s compldint stated a cause of ac-
tion under the Tucker Act, but nonetheless granted summary judg-
ment to the United States 130

"The United States Court of Appeals for the Federal Clrcult
(Federal Circuit) reversed ‘and.remanded. The Federal Circuit
determined that the CSRA exclusrvely govemed federal person-
nel issues, mcludlng those personnel matters affecting National
Guard technicians.'”' However, because the CSRA specifically
excluded technicians from administrative and judicial review, %
the United States Court of Federal Claims lacked subject matter

‘jurisdiction over Booth s lawsuit.'*

P

. is whether individual agents or officers of a single corporate entity can form a

consplracy wrthm the meamng of § 1985(3) ) The intracorporate conspiracy doctrine applies to governmental entities. Edmonds v. Dillin, 485 F. Supp. 722 (N.D. Ohio

1980). o
D IS .

12 See infra notes 152-62 and accompanying text. ‘At least five circuits have held non;usttcrable § 1983 suits for monetary and injunctive relief by Guardsmen. Knutson
v. Wisconsin Air Nat’l Guard, 995 F.2d 765, 769 (7th Cir. 1993). The Third Circuit has permitted suif for injunctive relief. ‘Spence v. Holesinger, 693 E Supp. 703, 706
(C.D. L. 1988) (cmng Jorden v. National Guard Bureau 799 F2d 99, 106 (3d Cir. 1986), cert. demed 108 S.Ct. 66 (1987)) (permitting a suit for injunctive relief).

2 Pub. L. No. 95-454 92 Stat 1) (l978) (codrﬁed in vanous sections of 5US.C).

12

United States v. Fausto, 484 U.S. 439, 445 (1988) (citation omitted). The CSRA was the first major legislative reform of the government’s personnel system since the

Pendleton Act of 1883. H. Manley Case, Federal Employee Job Rights: - The Pendleton Act of 1883 to the Civil Service Reform Act of 1978, 29 How. L.J. 283, 297 (1986).
Motivation for reorganizing the federal govemment personnel system was not rooted in concerns over individual rights; rather, the government's motivation stemmed from
concems that, as an employer, the federal government did not possess an adequate mechanism for dlsposmg of mcompetent emponees and that performance was hot

adequately considered.as a criteria for rewardmg federal employees. Id.

124 Steele v. Umted States, 19 F.3d 531 (10th Cir. 1994); Roth v. United States, 952 F2d 611 (Ist Cir. 1991) (state law cla:ms of slander when utterances concemed job
performance), McAuliffee v. Rice, 966 F.2d 979, 980 (5th Cir. 1992) (Administrative Procedures Act); Stephens v. Department of Heath & Human Serv., 901 F.2d 1571,
1575 (11th Cir. 1990) (preference eligible as well as non-preference employees); see LeBlanc v. United States, 50 F.3d 1025, 1030 (Fed. Cir. 1995); Greenlaw v. Garrett,
43 F3d 462, 465 (9th Cir. 1994) (preempts state tort clarms) In cases based on allegations of discrimination, the technician’s exclusive remedy lies with one of the three
federal antr discrimination statutes. The CSRA only applles to federal crv(lran employees it does not afford protectlon to uniformed military personnel.

12 BtJoth v Umted States 990 F2d 617 (Fed Cll‘ l993)

)

126 I1d. at 620. Tltle 5 U.S.C. § 8337(h)(1) “defines ‘technician’ as ‘an mdrvrdual employed under § 709(a) of title 32 who, as a condition of the employment, is required
under § 709(b) of suclr title tobe a mcmber of the National Guard‘and to hold a specified military grade.”” /d. at 620 n.4. E

127 Civil Service Due Process Amendments, Pub. L. No. 101-376, 104 Stat. 461 (1990), reprinted in 1990 U.S.C.C.A.N. 695, 699.

1* 990 F2d 617 (Fed. Cir. 1993). Richard Booth was a National Guard techmcran who alleged that the Umted States coerced hrs resrgnauon breachmg hts employmenl

contract, Id. at 619..Booth asserted that jurisdiction existed under the Tucker Act. /d.

1 Id. at 618-19.

1% Id at619.: 0 . e : B b L
,i‘ | ' |

132 ld (cmngs Us. C §751 I(b)(S)(l938))

% d. at 620
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Tucker Act .

The Tucker Act'* waives sovereign immunity for specified
types of monetary claims against the United States.'>* Specifi-
cally, the claim must be “founded either upon the Constitution, or
any Act of Congress or any regulation of an executive depart-
ment, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not
sounding in tort,”"*

However, not all claims based on a federal law or regulation

are actionable under the Tucker Act."”” The Tucker Act, by itself,
does not create a substantive right to money damages against the
United States.'”® Any such substantive right “must be found in
some other source of 1aw, such as the Constitution, or any Act of
Congress, or any regulation of an executive department,”'*

For Tucker Act claims exceeding $10,000, the United States
Court of Federal Claims exercises exclusive jurisdiction.!® The
Tucker Act provides for concurrent jurisdiction in the federal dis-
trict courts for claims less than $10,000.'!

The Tucker Act is not available to technicians challenging

adverse personnel actions. The exclusivity of the CSRA preempts

suits based on the Tucker Act.'*? As discussed earlier, in Booth

1M 28 U.S.C. §§ 1346(a)(2), 1491 (1988).

1 United States v. Mitchell, 463 U S. 206 212 (1983).

the Federal Circuit held that this principle of exclusivity precluded
a technician from bringing a- Iawsu1t against the United States
based on the Tucker Act.'? ‘

Administrative Procedures Act

The Administrative Procedures Act (APA)' waives sover-
eign immunity “for claims against the government for unlawful
agency actions other than money damages claims.™* Sectlon
704 of the APA provides for judicial review for “[a]gency zactlon
made reviewable by statute and final agency action for which there
is no adequate remedy in a court.”'*® Conversely, the APA does
not waive sovereign immunity when judicial review of the chal-
lenged agency action, and an adequate remedy, exists elsewhere.'

‘Generally, the APA is available to uniformed members of the -
United States Armed Forces,'* including members of the National
Guard in a federal status, but the APA is not available to National
Guard members challenging actions taken against them by offi-
cials acting in a state capacity.!® Accordingly, members of the
National Guard may use the APA to challenge military decisions—
which ultimately impact on their civilian technician status—only
when wearing a “federal hat” at the time of the adverse action.

Further, the APA is not available to National Guard techni-
cians for actions taken against them in their civilian technician

13 28 U.S.C. § 1491 (1988); see also Kanemoto v. Reno, 41 F3d 641, 644 (Fed. Cir. 1994). The Tucker Act “does not reach clmms based on contracts implied in law, as

opposed to those implied in fact.” Mitchell, 463 U.S. at 218.
"M Mitchell, 463 U.S. at 216.

2 d

" Id, (citing 28 U.S.C. § 1491 (1988)). The plaintiff bears the burden of establishing that “the source of substantive law he relies upon ‘can fairly be interpreted as
mandating compensation by the Federal Government for the damage sustained.”” Id. at 216-17 (citation omitted). The National Guard Technician's Act fails to provide
any substantive right to money damages against the United States. See 18 U.S.C. § 709 (1988).

1o Kanemaro,4l F:3d at 644; Charles'v, Rice, 28 F3d 1312, 1321 (1st Cir. 1994) (Big Tucker Act clarms)

4 Mirchell, 463 U.S. at 212 n.10 (citing 28 U.S.C. § 1346(a)(2) (1988)); Charles, 28 F3d at 1321 (thtle Tucker Act claims). -

42 United States v. Fausto, 484 U.S. 439 (1988).
143 Booth v. United States, 990 F2d 617, 619-20 (Fed. Cir. 1993).

5 U S.C.§§ 701-06(]988)

145 Kanemoto v. Reno, 41 F.3d 641, 644 (Fed. Cir. I994) see also Sargent v. United States, 780]'-' Supp. 296 298 (E.D. Pa. 1992) (“monetary damages a form of relief that
is not available under the APA"). However, the courts do not consider all monetary relief; e.g., restitution, to be “money damages for purposes of the Administrative
Procedures Act. Reno, 41 F.3d at 644 (citing Bowen v. Massachusetts 487 U.S. 879 (1988)).

16 5US8.C.§704 (l988); Kanemato, 41 F.3d at 644.

41 Kanemato, 41 F.3d at 644 (citing Mitchell v. United States, 930 F.2d 893, 895-96 (Fed. Cir. 1991)).

8 Ornato v. Hoffman, 546 F2d 10, 14 (2d Cir. 1976) (“applies to the Army in peacetime™). However, the APA does not apply to “‘military authority exercised in the field
in time of war or in occupied territory.””. 5 U, S C. § 551(1XG) (1988); Ornato, 546 F.2d at 14. Additionally, the Admmrstrauve Procedures Act does not apply to actions
by “courts martial and military commissions.” 5 U.S.C. § 551(1)(F) (1988).

¥ Gilliam v. Miller, 973 F.2d 760, 762-64 (9th Cir. 1992).
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status. First, the CSRA is the technician’s exclusive remédy,'®
even if it fails to provide adequate relief.!>! Several courts have:
specifically held that the exclusivity of the CSRA preempts a suit :

based on the APA.'*

Second, the APA provides for limited review of an agency
action except when a statute precludes _|ud|c1al review,'s . Spe-
cifically, § 702 provxdes lhat “[n]othmg herein (1) affects ‘other
limitations on Jud1c1al rev1ew cor (2) confers authorlty to grant»

language precludes judicial review of a National Guard
technician’s termination, the APA provrdes no waiver of sover-
eign. lmmumty 9 ; e

s : . L i P

I Justlcrabillty

-

’ Assummg a techmc1an 5 lawsult is not otherwise dismissed, a -
federal court must consider .whether the contested issue is one".

that it should review. Usually, the deference that courts afford to

relief if any other statute that grants consent to suit expressly or

£ mllltary decisions is characterized in terms of “justiciability™*®
lmphedly forbids the rellef which is sought »iss '

r “reviewability.”'* The ability of a technician to survive justi-
ciability[reviewability depends on the specific decision challenged,
the particular “hat” the technician was wearing at the time of the
decision, the particular jurisdiction entertaining the lawsuit, and

The plain and uhambiguous language of the N'a'tiortal Guard
Technicians Act precludes judicial review.'S Section 709(e)(5)
of the National Guard Technicians Act states: “Notwithstanding
any other provrsnon of law . . . (5) a right of appeal which may ,
exist with respect to [sectlon 709 (N, (2) (3), and (4] shall not |
extend beyond the adjutant general of the jl.ll‘lSdlC[lOl'l con- ,
cerned.”'* Because the National Guard Technician Act’s frteral J

court.'®0 - R i
_“[A] concept of uncertain meaning and scope; [iusticiabi}it’y]

LU R N O A T P oD : . N F

o
1% _See McAuliffe v, Rice, 966 F.2d 979, 980 (5th Cir.-1992); Ryon v. O’Neill, 894 F2d 199, 203 (6th Cir. l990). but r:f Johnson v. Orr. 776 F2d 75 (3d Cir. 1985)
(permitting APA review of technicians’ removal, but failing to-address CSRA exclusivity),

"' McGregor v. Greer, 748 F. Supp. 881, 884 (D.C. Cir. 1990) (“the CSRA defines plaintiff’s exclusive rights as a public employee, regardless of her lack of remedies.”);
see LeBlanc v. United States, 50 F.3d 1025, 1030 (Fed. Cir. 1995) (“The CSRA superseded preexisting remedies for all federal emplioyees, even those who had no remedy

or only limited remedies under the new system, for all types of personnel action within its scope.”); ¢f. Spagnola v. Mathis, 859 F.2d 223, 227 (D.C. Cir. 1988) (courts

should focus on “the comprehensiveness of the statutory scheme involved, not the ‘adequacy’ of specific remedies extended thereunder™).

' McAuliffe, 966 F2d at 980; Ryon, 894 F.2d at 203-04; Carducci v. Regan, 714 F2d 171, 175 (D.C. Cir. 1983); Mittleman v. United States Treasury, 773 F. Supp. 442,
449 (D.D.C. 1991); McGregor, 748 F. Supp. at 884; McDowell v. Cheney, 718 F. Supp. 1531, 1544 (M.D. Ga. l989) see Broadway v. Block, 694 F.2d 979, 986 (5th Cir.
1982) (“decline to allow an employee to circumvent this detailed scheme governing federal employer-employee relations by suing under the more general APA."); but cf

is the term of art employed to give expression to this dual limita- ,

the specific _]ustrcnabrhty/revnewablllty test used by the federal -

Helsabeck v. United States, 821 F, Supp 404 (E D.N.C. 1993) (“Because NAFI employees are excluded from the coverage of the [CSRA], however, other remedies forl ‘

wrongful termination can be available to them under the APA.”).

'3 Railway Labor Exec. Ass'n v. National Mediation Bd., 29 E3d 655, 672 (D.C. Cir. 1994) (Randolph, J., Mikva, C.J., Wald, J., Edwards, J., & Sentelle, J., concurring)
(“Under the APA, there is judicial review unless the statute, by its terms or as judicially interpreted, precludes it.”); McAuliffe, 966 F.2d at 980 n.1; James Madison Ltd, by
Hecht v. Ludwig, 868 F. Supp. 3, 7 (D.D.C. 1994) (“this review procedure is unavailable in situations where a statute explicitly precludes judicial review.”) (citing §
70)(a)(1)); see also Henry v. Office of Thrift Supems10n 43 F3d 507,512 (lOth Cir. 1994) (“APA does not confer junsdlcnon where another statute denies it”).

1 SUSC §702(1988). S

135 Under the traditional canons of statutory construction, interpretation of a statute begins with its language, the plain meaning of which is generally considered to be

conclusive. Rumsey Indian Rancheria Wintun Indians v. Wilson, 41 F.3d 421, 426 (Sth Cir. 1994). Legislative hlstory may only be consulted when the meaning of the
statutory language is unclear. United States v. Houlihan, 871 F. Supp. 1495,1501 (D. Mass. 1994) (citations omitted); see also Immigration and Naturalization Service v.
Cardoza-Fonseca, 480 U.S. 421, 432 n.12 (1986) (if the plaln ]anguage of the statute settles the question, a court should look to the legislative history “to determine only

whether there is ‘clearly expressed legislative intention’ contrary to that language, which would require us to question the strong presumption that Congress expresses its -

intent through the language it chooses.”).

1% emphasis added.

7 However, in Chaudoin v. Atkinson, 494 F.2d 1323 (3d Cir. 1974), the Third Circuit considered the meaning of this portion of the statute, although the issue had not been
addressed in the district court: In a footnote, the court opined that “the phrase (shall riot extend beyond the adjutant general of the jurisdiction concerned] was intended by
Congress to limit the extent of administrative appeals but was not designed to prevent granting tp a person . .-. judicial review.” /d. at 1327-28 n,5. In reaching this
conclusion, the court relied on “legislative history and of similar statutes and of the case law,” but failed to identify these references. id. The authors have been unable to
locate any legislative history supporting the court’s opinion. Bur ¢f. Becker v. Rice, 827 F. Supp. 589, 595 (W.D. Ark 1993) (declmmg review pursuant to 42 U S C §
1983, in part, because 32 U.S.C. § 709(e)(5) precluded judicial review).

' See Mier v. Owens, 1995 WL 341777, *2 (9th Cir. 1995); Wright v. Park, 5 F.3d 586,589 (1st Cir: 1993); Wood v. United States, 968 F.2d 738,739 (8thC1r 1992); Sebra
v. Neville, 80] F2d ll35 ll41 (9th Cll‘ 1986) Becker 827F Supp at 593

1 See, e.g., Costnerv Okla.homaArmy Nat’ lGuard 833 FZd 905 907(10!11 Crr 1987); Blevmsv Orr 721 F2d 1419, 1421 (D C Cir. l983), Tumer v. Egan 358F Supp
560, 563 (D. Alaska), aff 'd mem., 414 U.S. 1105 (1973).

1% See Hawkins, supra note 4, at 100 (courts of appeal disagree on justiciability test to be used) n.8 (listing a Mindes test, a standard justiciability test, and a Ferres test).
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tion placed upon the federal courts by the case-and-controversy
doctrine.”"®! No precise definition exists “because of the ‘notori-
ous difficulty’ of defining the concept.”!*?

Arguably a subset of justiciability,’®* and not easily distin-
guishable, the concept of reviewability appears to be slightly more
issue specific and reflects notions 6f comity and prudential con-
cems about judicial competence in military matters.'* Regard-
less of any technical distinctions between these legal concepts, in
the military context, courts use the two terms interchangeably.'®

Because of the hybrid military/civilian nature of National
Guard technicians, numerous courts have opined that the military
justiciability doctrine applies to National Guard technicians as
federal civilian employees.'® Further, National Guard technicians
are primarily military in nature,'s’ a factor weighing against justi-

‘peals have split as to the justiciability of civil rights enforcement

lawsuits brought by guardsmen in their state capacity.'s®

Under limited circumstances, a technician’s lawsuit challeng-
ing a military decision may be justiciable. At least one court has
held that technicians acting purely in their capacity as civilian
employees could maintain a Title VII suit challenging a military
decision that adversely impacted on their status as a civilian em-

169

ployee.'®

Conclusion

National Guard technician lawsuits require the government
attorney to cut through the gordian knot of intertwined legal prin-
ciples created by the dual status of technicians. Slicing through
that knot is best achieved by compartmentalizing the technician’s
allegations after determining the particular “hat” that the techni-

ciability of technician challenges. However, the courts of ap- cian was wearing at the time of the adverse personnel action.

'® Flast v. Cohen, 392 U.S. 92 (1968). There is a distinction between subject matter jurisdiction and justiciability; a court may possess jurisdiction over the subject matter,
but the case may be nonjusticiable if “the claim presented and the relief sought are of the type which [do not} admit of judicial resolution . . . [or] the issue presented a
‘political question’—that is, a question which is not justiciable in federal court because of the separation of powers provided by the Constitution.” Powell v. McCormack,
395 U.S. 486, 516-17 (1969).

162 Wymbs v. Republican State Exec. Comm., 719 F2d 1072, 1085 n.34 (11th Cir. 1983), cert. denied, 104 S. Ct. 1600 (1984).

' See Khalsa v. Weinberger, 779 F.2d 1393, 1395 (9th Cir.) (“the doctrine of limited reviewability of certain military regulations and decisions is a matter of justiciability,
analogous to the political quesuons doctrine”), ajj" d 787 F2d |288 (9th Cir. 1985).

18 See Orloff v. Willoughby, 345 U.S. 83 (1953); Blevins v. Orr, 721 F2d 1419, 1421 (D C. Cir. 1983) (reviewability of mlllta:y decisions guided by Supreme Court’s
decision in Orloff); ¢f WRIGHT, MILLER & COOPER, 13 FEDERAL PRACTICE AND PROCEDURE: JURISDICTION 2D 278 (1984) (some “rulings reflect a refusal to exercise the judicial
power even in cases within the reach of Article III, invoking prudential principles for wise administration of the power”). The test of “reviewability” is oftentimes
associated with that test first articulated in Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971). Thomas R. Folk, The Military, Religion, and Judicial Review: The Supreme
Court's Decision in Goldman v. Weinberger, ARMy Law ., Nov. 1986 at 9 (“the nonrevnewabﬂlty tesl first developed in Mindes v. Seaman and now used by the majority of
courts of appeals.”).

1 Bledsoe v. Webb, 839 F.2d 1357, 1359 n.1 (9th Cir. 1988) (“‘Justiciable’ and ‘reviewable’ are used interchangeably throughout this opinion.”); Jordon v. National Guard
Bureau, 799 F.2d 99, 101 n.1 (3d Cir. 1986) (“in the context of claims against the military, 'justiciability,’ is sometimes used interchangeably with ‘reviewability’ to denote
generally the propriety of a court’s hearing a particular claim”), cert. denied, 484 U.S. 815 (1987); Navas v. Gonzalez Vales, 752 F.2d 765, 769 (1st Cir. 1985); Dillard v.
Brown, 652 F.2d 316 (3d Cir. 1981) (“A fair reading of Mindes indicates that the terms reviewable and justiciable were used interchangeably. We discern no difference in
the meanings of these terms in the present context.”); Ridgway v. Aldridge, 709 F. Supp. 265, 270 n.7 (D. Mass. 1989); ¢f. Hawkins, supra note 3, at 100 n.6 (“The term
‘Justiciability’ in this article is generally interchangeable with the term ‘reviewability.””). The authors of this article will also use the two terms interchangeably.

When reviewing internal military decisions, the majority of courts apply some version of the test articulated in Mindes.. John N. Ohlweiler, The Principle of Deference:
Facial Constitutional Challenges to Military Regulations, 10 J. Law & PoL'y 147, 170 (1993) (“standard of review most commaonly applied by lower counts™). Several
courts have applied the Mindes analysis to disputes involving National Guard technicians. See Sebra v. Neville, 801 F.2d 1135, 1141 (9th Cir. 1986); NeSmith v. Fulton,
615 F2d 196, 201-03 (5th Cir. 1980); Turner v. Egan, 358 F. Supp. 560, 562-64 (D. Alaska), aff'd mem. 414 U.S. 1105 (1973).

' Gilliam v. Miller, 973 F2d 760 762 (9th Cir. 1992); Wood v. United States, 968 F.2d 738, 739 (8th Cir. 1992); Sebra, 801 F.2d at 1141.
's? Wright, 5 F.B'Id at 558 ("lmdu&bly military in nature”); see also NeSrﬁirh, 615 F2d at “201 (“[ﬂ substance . . . the positioﬁ is one in a military organization.”).

1 Hawkins, supra note 4, at 100 & n7-8.

1% Bledsoe, 839 F.2d at 1357 (female civilian employee survives justiciability challenge to Title V11 suit challenging Navy’s decision refusing to permit her to embark on

aircraft camer) see Mler v. Owens, 1995 WL 341777, at *3 (9th Cir. 1995) (“A Title VII ctaim challenging the refusal to allow a female civilian employee to embark on
a Naval aircraft carrier is not so ‘inherently military’ as to be nonjusticiable.”) (interpreting Bledsoe).
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.. Faculty, The Judge Advocate General’s School

International and Operatianal Law Notes -

Congressional Testimony on Assistance by the
Department of Defense to the Preparations for the
Bureau of Alcohol, Tobacco, and Firearms Raid on

the Branch Davidian Compound at Waco, Texas

On 20 July 1995, several Department of Defense (DC)D) per-
sonnel, including two United States Army judge advocates, testi-
fied on the subject of the DOD assistance to the preparations for
the failed February 1993 Bureau of Alcohol, Tobacco, and Fire-
arms (BATF) raid on the Branch Davidian Compound near Waco,
Texas. Specifically, they focused on the assistance provided by
United States Army Special Forces. The testimony took place in
hearings held jointly by the Crime Subcommittee of the House
Judiciary Committee and the National Security, the International
Affairs, and the Criminal Justice Subcommittee of the House Gov-
ernment Reform and Oversight Committee.! The testimony re-
vealed that the DOD assistance was legal.?

In January 1993, the BATF requested DOD assistance from
Operation Alliance Headquarters, Fort Bliss, El Paso, Texas.? The

BATF,maintained that it had evidence of @ methamphetamine lab

at the compound and initially requested that the DOD’s Joint Task

Force Six (JTF-6) provide persannel to critique their operations

plan for a raid, to assist in developing a rehearsal site and conduct ;
rehearsals with the BATF for the raid, and to provide medical

support for casualty evacuation near the site of the raid.

Considerable controversy ‘surrounded the BATF’s assertion *
of a “drug connection” with regard to the Branch Davidian Com-
pound.* The drug connection was significant because this nexus
is required to solicit JTF-6 assistance. The mandate for JTF:6"
strictly limits assistance to planning and coordinating counter-drug *
support to federal, state, and local law enforcement agencies
(LEAs).’ Furthermore, assistance provided by JTF-6 is generally
nonreimbursable.® The JTF-6 planned to use its Rapid Support
Unit (RSU) to provide support to the BATE

Concerned about the extent of the RSU’s involvement in the
preparations for the raid, particularly in providing on site medical
support, RSU members contacted their parent unit, the 3d Special
Forces Group, United States Army, for guidance. When apprised
of the potential RSU tasking, Lieutenant Colonel Philip Lindley,

1

' Review of the Siege of Branch Davidian's Compound in Waco Texas, Jul. 20 l995 (avaxlable in LEXlS News lerary and FEDNEW Fnle) [heremafter Rev1ew of the

Siege].

!

* The laws of central concern were the Posse Comitatus Act, 18 U.S.C. § 1385 (1995) and the M111 tary Support to ClVlllan Law EnforcementAgency Statutes 10US.C
§§ 371-381 (1995). . Ch S T o Yoo S oo i v

3 Operation Alliance is a coordinating and planning group operating under the policy guidance of the Office of National Drug Control Policy. an agency of the Execuu've
Branch. Its membership includes over twenty federal, state, and local law enforcement agencies.; Co-located with the Department of Defense’s Joint Task Force Six
(JTF-6) at Fort Bliss, Texas, Operation Alliance provides coordination and asset sharing with federal, state, and local organizations to further drug interdiction efforts along
the southwest border. One of the federal members of Operation Alliance, JTF-6 supports Operation Alliance by planning and coordinating all requested DOD support to
federal, state, and local organizations along the southwest border. DEr’T oF DEr., JoINT Pus. 3-07.4, JOINT CouNTER-DRUG OPERATIONS, paras IlI 36, 37 VI-23 (9 Aug 1994)
[hereinafter JoINT COUNTER-DRUG OPERATIONS]. - : ; : : : i Lo c
* Despite allegations to the contrary, the hearings elicited no testimony confirming that the Bureau of Alcohol, Tobacco, and Firearms purposefully lied about the drug
connection. See Sue Anne Presley & John E Harris, Clinton Joins Democratic-Offensive on Waco, Wash. Posr, July 21, 1995, at Al, A8." See also REPORT OF THE
DEePARTMENT OF TREASURY ON THE BUREAU OF ALCOHOL, ToBACCOQ, AND FIREARMS INVESTIGATION OF VERNON WAYNE HOWELL ‘ALSO KNOWN AS DAvID KonFsH 211-14 (Sept. I993)
[hereinafter TREASURY REPORT]. : ‘

* Joint CouNTER-DRUG OPERATIONS, supranoteB at VI-15, 16 St UL T b e e
e : . o

¢ Funding for JTF-6 support is prov1ded by the National Defense Authonzanon Act for Fiscal Year 1991, Pub. L. No 101- 510 § 1004; 104 Star. 1485, 1629 (1990), which
authorizes ten specific types of counter-drug support to federal, state, local, ‘or foreign law enforcement agencies on a nonreimbursabie basis, Additional authority may be
found for JTF-6 counter-drug activities, as well as for general support to law enforcement agencies outside the counter-drug arena, in the M111tary Support for Civilian Law
Enforcement Agency Statutes, 10 U'S.C. §§ 371-81. Regarding reimbursement under the latter statutes, § 377 restates the prmcrples of reimbursernent of the Economy
Act, 31 U.S.C. § 1535 but also lists the circumstances in which reimbursement is not requ1red Those provrslons state that reimbursement to a civilian law enforcement
agency is not required if the support is provided in the ‘normal course of military training”” or'if i it “results in a benefit to the element of the DOD' provrdmg the support
that is substantially equivalent to that which would otherwise be obtained from military operations or training.” 10 U.S.C. § 377 (1995). As a practical matter, much of the
support provided by JTF-6 meets these waiver requirements; thus, law enforcement agencies are not required to reimburse the Department of Defense for support received.

7 The rapid support unit provides JTF-6 with quick reaction counter-drug capablhty ‘It consists of several Special Forces A-teams, on temporary duty at Fort Bliss, Texas,

that are capable of responding to law enforcement agency requests for tactical ass(stance such as reconnaissance, llstemng and observanon posts and moblle trammg
tearns.
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Deputy Staff Judge Advocate, United States Army Special Forces
Command, questioned the legality of the mission.® After exten-
sive legal and operational review, the BATF revised their request
for assistance and the only support that the RSU actually pro-
vided to the BATF was communications training, emergency
medical evacuation training, pickup/landing zone training, range
control support, and tactical vehicle dismount training, which
occurred at Fort Hood, Texas. v

While the focus of the joint hearings was to review -the ac-
tions of federal law enforcement, the congressional members also
were interested in determining the legality of the military role in
the BATF raid.® The testifying panel members included Ambas-
sador Allen Holmes, Assistant Secretary of Defense for Special
Operations/Low Intensity Conflict, Major General John Pickler,
former JTF-6 commander, Brigadier General Walter Huffman,
Assistant Judge Advocate General for Civil Law, Lieutenant Colo-
nel Philip Lindley, former Deputy Staff Judge Advocate for the
United States Army Special Forces Command, Mr. Christopher
Crain, United States Army Special Forces Command, and four
members of the 3d Special Forces Group who. were attached to
the RSU.

Several DOD related legal issues were discussed during the
testimony. First, as an issue ancillary to the drug nexus issue, the
congressional members were interested in the JTF-6 standard of
review of LEA requests for counter-drug support in ascertaining
the existence of a drug nexus. On this line of questioning, Major
General Pickler responded that the JTF-6 does not question the
veracity of “credentialed officials of duly constituted law enforce-
ment agencies,” but that he was informed that there was evidence
of drug activity on the part of several of the Branch Davidian
members as well as evidence of precursor chemicals being present
on the site.'

Of primary interest to judge advocates was Brigadier General
Huffman’s testimony regarding the Posse Comitatus Act (PCA)
and its amendments.!! Before discussing the role of the RSU,
Brigadier General Huffman first addressed the applicability of
the PCA to the National Guard.”? The PCA only applies to the
National Guard when they become federalized; in either status as
state active duty or Title 32 status, the PCA does not apply."

Next, Brigadier General Huffman discussed the fiscal issue
of the assistance provided. While confirming that, based on the
drug connection, the JTF-6 provision of counter-drug support does
not require civilian law enforcement agencies to reimburse the
DOD, he also observed that, outside of JTF-6, a drug connection
is not required for DOD assets to provide support to LEAs under
the Military Support to Civilian Law Enforcement Agency Stat-
utes.'* Next, following Lieutenant Colonel Lindley’s discussion
of his role in the evolution of the BATF support plan, Brigadier
General Huffman opined that the Army involvement was well
within the law as contained in the PCA and the Military Support
to Civilian Law Enforcement Agency Statutes. The congressional
members also individually questioned each panel member as to
whether they were present at the raid site on 28 February, to whlch
all panel members responded in the negative.

None of the congressional members challenged or disputed
the testimony of the panel members on any of these issues. Sev-
eral congressional members praised Lieutenant Colonel Lindley
and the RSU members for their role in the RSU mission formula-
tion. Furthermore, the congressional members and the primary
panel members were confident that the current PCA and the Mili-
tary Support to Civilian Law Enforcement Statutes were suffi-
ciently clear. They also agreed that these statutes provided the
DOD with ample ability to support LEAs in their counter-drug
operations.

" While 10 U.S.C. § 373 authorizes the DOD to provide training in the operation and maintenance of equipment and expert advice, DOD Directive 5525.5, in implementing
the statute, contains additional requirernents from the legislative history of 10 U.S.C. §§ 371-381. Of particular concern in the Waco scenario was the requirement that
neither the training nor expert advice entail any of the following: (1) regular or direct involvement of military personnel in activities that are fundamentally civilian law
enforcement operations; (2) involvement of DOD personnel in a direct role in a law enforcement operation; or (3) performance of the assistance at a location where a
reasonable likelihood of a law enforcement confrontation exists. DeP'T oF DEF., DIRECTIVE 5525.5 (WITH CHANGE ONE), DOD CoOPERATION WITH CIVILIAN LAW ENFORCEMENT
OFFICIALS, encl, 4, paras. 4-3, 4-4 (15 Jan. 1986); See also Dep’T oF ArmY, REG. 500-51, SupPoRT TO CIVILIAN LAw ENFORCEMENT, paras. 3-6, 3-7 (1 July 1983).

° It appears that an article in the May 1995 issue of Soldier of Fortune, alleged that the JTF-6 RSU provided much more training, including close quarters combat training,
and that four RSU members actually traveled to Waco with the BATF and were present at the raid site on the day of the raid. These allegations were on the minds of the

congressional members during the testimony; however, none of these allegations were supported by the testimony.

12 Review of the Siege, supra note 1, at 10, 13, Ambassador Holmes reiterated this testimony. Id. at 16. See also TREASURY REPORT, supra note 4, at 214 {stating that no
formal standard by which the military defines a drug nexus in a law enforcement investigation exists).

10 US.C. § 1385 (1995).

12 This issue arose when Brigadier General Huffman was questioned about the propriety of the use of an Alabama Air National Guard F-4C (Phantom/Wild Weasel) aircraft
to take reconnaissance photographs of the Branch Davidian Complex. Review of Siege, supranote 1, at 5, 6.:

1 Id. See also DeP’T oF DEFENSE, DIRECTIVE 5525.5 (Wrm CuanNGE ONE), DOD CooperatioN With CiviLIAN Law ENFORCEMBIT OFFICIALS, para. 4-6; DEP T oF ArMY, REG.
500-51, SupporT T0 CiviLiIAN LAw ENFORCEMENT, para. 3-2 (1 July 1983).

14 See supra notes 6, 8.
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: Congressional accountability highlights the importance of the able to appear in court because of their military service.!” In many

legal training and advice that judge advocates give to soldiers in of these cases, the service member first discovers the judgment
highly v151ble operations other t.han war." Lleutenant Commander on return from an extended deployment or tra1n1ng exercise.
Winthrop. : ‘ ‘

. C ‘ ' oy Apparently, most of Virginia’s courts fail to follow § 520 of
- Legal Assistance Items : ~ the SSCRA addressing default judgments.' ‘Although this fail-
o v ‘ ‘ o ure appears to be an oversight, the consequences can be far reach-

ing for many service members who return from deployments only
to discover liens on their property, frozen accounts, and negative
information on their credit reports. . Reopening a default judg-
ment often requires a significant amount of their time and ex-

The following notes advise legal assistance attomneys of cur-
rent deveIOpments in the law and in legal assistance program poli-
cies. You may adapt them for use as locally published preventive
law articles to alert soldiers and their familiés about Iegal prob-

lems and changes in the law. We welcome articles and notes for pense. -
inclusion in this portion of The Army Lawyer; send submissions D ; ' Case Examples
to The Judge Advocate General’s School, ATTN: JAGS-ADA-LA, ‘ B
Charlottesville, VA 22903-1781. ‘ c " Scenario 1
Office Management Note In December 1993, a soldier deployed on orders to Somalia.
R ST oo In January 1994, his spouse vacated their apartment, left Virginia
T JAGS A;Legai Assis tance‘ Course ' with all of their household goods, and failed to pay the rent: After

T SR : e posting a “Notice of Motion for Judgment” on the apartment door,
the apartment manager obtained a default judgment against the

cheduled for th
The 38th Legal Ass15tance Course 15 seeduied for T week soldier. The soldier returned from Somalia to an empty apart-

of 26 February to 1 March 1996. Interested personnel should d bank His oth the instal
refer to the Continuing Legal Education News section of this is- ment and an empty bank account. His other account at the instal-

sue of The Army Lawyer for 1nformauon on obtammg a quota. lation credit union had been frozen. A legal assistance officer
Major Block. counseled the soldier on the right to have the judgment reopened

because the SSCRA procedures were not followed. Deciding to
“put it behind him” and not contest the matter, the soldier paid the
judgment, including the court costs. The soldier was denied ac~

; cess to his credit union account for almost two weeks while the
 The Soldiers’ and Sailors’ Civil Rellef Act: matter was being addressed. «

Due Process for Those Who Defend Due Process

Soldiers * and Sailors’ Civil Rélief Act Note

. Scenario 2 .

Introduction L ‘ B

‘ After a soldier departed on orders to Somalia, her car was
Although service members take an oath to support and de- repossessed in accordance with the terms of the purchase con-
fend the Constitution, they often find themselves unexpectedly at tract. The car dealership obtained a default judgment against her
odds with our legal process. For example, courts in the Com- while she was in Somalia. On her return, she filed a motion to
monwealth of Virginia, without the due process afforded by the reopen the judgment, which was granted, and she negotiated a
Soldiers’ and Sailors’ Civil Relief Act (SSCRA),'¢ have been en- settlement with the creditor. Her credit report, however, still con-

tering default judgments against military defendants who are un- tains negative information relating to the default judgment.

15 Sypport to domestic authorities and support to counter-drug operations are two types of operations other than war. Dep’T oF ARMY, FlELD MANUAL 100-5, OPERATIONS, ch.'
13 (1993).

» 50 US.C. app .§§ 501-548, 560-593 (1988) (as amended by the Soldiers’ and Sailors’ Civil RehefActAmendments of 1991, Pub. L. No 102 12 105 Stat. 39 (199I))

17 Lieutenant Colonel Uldric L. Fiore, Jr. originally ralsed this issue as the Staff Judge Advocate at Fort Eustxs Vlrgmla Captains Albert Anzini, lIl and Jonathan A. Kent
in the same office both provided substantial input. :

18 Pursuant to 50 U.S.C. Appendix § 520, if a default of any appearance by the defendant occurs before the plaintiff can obtain a default judgment, the plaintiff must submit
an affidavit stating whether the defendant is, or is not, in the military or that the plaintiff does not know whether the defendant is in the military service. The court must
appoint an attorney when the defendant is in the military service and does not know whether the defendant is in the military service. The court-appointed attorney has the
responsibility to determine whether the defendant is in the military and, if so, typically to request a stay of the proceedings. A judgment obtained without the affidavit is
voidable on the defendant’s showing that presentation of a legal or meritorious defense was prejudiced by his or her military service. If the plaintiff’s affidavit shows that
the defendant is in military service or that military status is unknown, then the court must make its own finding as to military status. If the court concludes that the
defendant is in military service, then it must appoint an attorney to represent the absent service member and protect his or her interest prior to entering any default judgment.
The court may also require a bond from the plaintiff conditioned to indemnify the service member against loss or damage should the default judgment later be set aside in
whole or in part. Finally, the court may enter any other order for the service member's protection that it deems necessary. For a general discussion of other protections, see
TJAGSA Practice Notes, Legal Assistance Items, Using the Soldiers’ and Sailors’ Civil Relief Act to Your Clients’ Advantage, Army Law., Dec. 1993, at 34.
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Scenario 3

In two separate cases, landlords obtamed default judgments
against soldiers for alleged arrearages in rent. In both cases, the
soldiers had invoked the military clause in their rental agreements
to terminate the leases and had informed the landlords that they
were leaving. Despite the landlords having clear knowledge of
the soldiers’ deployed status, they were able to get default judg-
ments against the soldiers by posting *“Notices of Motion for Judg-
ment” on the doors of the vacated apartments. In the worst of the
two cases, the landlord obtained a garnishment order against the
soldier’s bank account, forcing the soldier to apply for an Army
Emergency Relief loan while seeking to reopen the default judg-
ment.

Section 520 of the SSCRA

Missing in all of these cases were the default judgment pro-
tections of § 520 of the SSCRA. These due process protections
have been noticeably absent in a variety of civil cases and not just
in landlord-tenant or car repossession cases. Section 520 states
that in any action commenced in any court, if there is no appear-
ance made by the defendant, the plaintiff must file with the court
an affidavit, which must state one of three things: (1) that the
defendant is not in military service, (2) that the defendant is in
military service, or (3) that the plaintiff is unable to determine the
defendant’s military status.' This affidavit is so important that
the SSCRA makes it a crime to make or use a false affidavit.
Indications are that many _]Ul’lSdlCtlonS in Virginia do not even
know of the requirement for an affidavit.2!

Additional SSCRA § 520 Protections and
Department of Defense Policy

Additional steps to protect absent soldiers are found in § 520.
If the plaintiff’s affidavit shows that the defendant is in military

50 U.S.C. app. § 520(1) (1990). -

service or that military status is unknown, then the court must
make its own finding as to military status. If the court concludes
that the defendant is in military service, then it must appoint an
attorney to represent the absent service member and protect his or
her interest prior to entering any default judgment.2? The court
also may require a bond from the plaintiff conditioned to indem-
nify the service member against loss or damage should the de-
fault judgment later be set aside in whole or in part.?® Finally, the
court may enter any other order for the service member’s protec-
tion that it deems necessary.* The Virginia courts, for the most
part, have not required the military affidavit.

- The Department of Defense requires service members to pay
their just debts in a timely manner.?* Service members must man-
age their personal affairs satisfactorily, and commanders may not
tolerate irresponsibility, neglect, dishonesty, or evasiveness.? The
failure to pay debts promptly and honorably may result in disci-
plinary or administrative action. The SSCRA was never intended
to relieve service members of their legal obligations nor to pro-
vide them immunity against civil lawsuits. However, the SSCRA
does afford them certain due process protections when there is a
conflict bétween appearing in court and military service.

A Historical Perspecﬁve

During the American Civil War, many states enacted * ‘stay
laws” that were tantamount to an absolute moratorium on civil
actions brought against service members.?” To unify the purpose
and effect of these laws, Major John H. Wigmore, well known for
his authoritative work on evidence, drafted the SSCRA of 1918.28
In the SSCRA of 1918, Congress rejected the arbitrary and in-
flexible “stay laws™ and enacted limited protections. The SSCRA
of 1918 proved to be successful, and the SSCRA of 1940% was
essentially a reenactment of the World War I statute. In 1948,
Congress continued the SSCRA of 1940 “until repealed or other-
wise terminated by a subsequent Act of Congress.”® With occa-

» Id. § 520(2). The maximum punishment is imprisonment for a year or a $1000 fine or both.

2 Captain Jonathan A. Kent, Assistant Judge Advocate at Fort Eustis, Virginia, previously contacted the clerk of court offices in five Virginia jurisdictions. Clerks of Court
in Fairfax, Newport News, Norfolk, and Williamsburg either did not know what a military affidavit was or said it was not required. In Richmond, the clerk stated that she

had seen military affidavits, but they were not regularly required.
2 50 U.S.C. app. § 520(1) (1990).
B

*»

3 Dep’t oF DEF., DIR. 1344.9, INDERTEDNESS OF MILITARY PERSONNEL (27 Oct. 1994).

% See DEP'T OF ARMY, REG. 600-15, INDEBTEDNESS OF MILITARY PERSONNEL, paras. 1-5, 3-1 (14 Mar, 1986)

27 HR. Rer. No. 181, 65thCong 1st Sess. 18 32(1917)

2 Act of March 8, 1918, ch. 20, 40 Stat. 440 (1918).

® Act of Oct. 17, 1940, ch. 888, 54 Stat. 1178 (1940) (codified as amended at 50 U.S.C. app. § 501-591 (1988)).

% 62 Stat. 623 (1948).
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sional amendments, the SSCRA remains in effect today during a
time when world wide training exercises and deployments remain
commonplace. The focus of the SSCRA is to provide for “the
temporary suspension of legal proceedings and transactions which
may prejudice the civil rights of persons” in military service.*
The protections in § 520 of the SSCRA serve this purpose.

Propased Rule Changes in Virginia

One means of ensuring that courts recognize and apply § 520
protections for service members is to change the rules of court in
Virginia. On behalf of all the uniformed services, I presented the
problem to the Virginia Military Advisory Council {VMAC) on
30 May 1995 in Richmond. Governor George Allen chaired the
meeting. The VMAC was created in 1986 to address matters of
mutual interest between the Commonwealth of Virginia and the
uniformed services. In 1988, it was permanently established in
law®2 oy

: At the VMAC meeting in May, Governor Allen gave the de-
fault judgment issue to the state attorney general to address with
" the Supreme Court of Virginia. Legislation, if necessary, also
will be considered for introduction at a future session of the Vir-
ginia General Assembly. As a result of work by attorneys at the
Fort Eustis Staff Judge Advocate’s Office® and Mr. John J. Beall,
Jr at the Virginia Attorney General’s Office, changes have been
proposed to the Virginia rules of court. The Virginia State Bar’s
Special Committee on Military Law supports these proposals®
and proposed changes to Rule 3:17, Judgment by Default,* and
similar changes to Rule 7B:9, Failure of Defendant to Appear.

Proposed Rule 3:17, Judgment by Default

The proposed changes to Rule 3: 17, Judgement by Default
include the following: . ‘

dant waives trial by jury and all objections to
the admissibility of evidence. The defendant

" is ‘not entitled to notice of any further

proceedmgs in the case. including notice to
take depositions, except that written notice of
any further proceedings shall be given to "
defendant’s counsel of record, if any. When
service of process is effected by posting, no
judgment by default shall be entered until the
requirements of Code of Virginia § 8.01-296
(2)(b)[*"] have been satisfied. The court shall,
on motion of the plaintiff, enter judgment for

* the amount appearing to the court to be due,

provided there is an affidavit filed setting forth
Jacts that the defendant is not in military
service. If the plaintiff is unable to determine
whether or not the defendant is in military
service, the court shall make inquiry to ascer-
tain facts about the defendant in order to deter-

. mine whether the court should require that a

bond be filed by the plaintiff approved by the

_court conditioned to indemnify the defendant,
.ifin military service, against any loss or dam-

age that he or she may suffer by reason of any

. Judgment should the judgment be thereafter

set aside in whole or in part. The court may

fashion any other relief the court deems -

appropriate as provided for in the Soldiers’
and Sailors’ Civil ReliefAct of 1940 (50 U.S.C.
§ 501 et seq., particularly § 520). If the relief,
demanded is unliquidated damages, the court
shall hear evidence and fix the amount thereof,
unless the plaintiff demands trial by jury, in
which event, a jury shall be impaneled to fix
the amount of damages. - A '

I B ; e . Lo '

A defendant who fails to plead to a notice of Proposed Rule 7B:9, Failure of Defendant to Appear

motion for judgment within the required time
is in default unless the failure to plead is
occasioned by his military service. The defen-

The proposed changes to Rule 7B:9, Fallure of Defendant to
Appear, include the following:

3 50 U.S.C. app. § 510 (1990) (emphasis added).

i . o i, I " o
% Va. CoDE ANN. §§ 9-95.5 t0 9-95.6 (Michie 1950). The Virginia Military Advisory Council is composed of not more than twenty five members, to include the lieutenant
governor, the attorney general, the adjutant general, the chairman of the board of military affairs, the chairman of the house committee on militia and police, the chairman
of the senate committee on general laws, and all the military commanders of major commands and installations in the Commonwealth of Virginia. See Magers and Koren,
Virginia Military Advisory Commission--A Unique Forum for Improved Relations Between the Commonwealth of Virginia and the Armed Forces, ARmy Law., Sept. 1987,
at 29; Magers and Koren, Virginia Military Advisory Commission Update, ARMy Law., Aug. 1988, at 15. )

¥

3 See supra note 17.
3 M. Beall is the Senior Assistant Attorney General. Fort Eusth Umted States Army judge advocates ongmally submltted a proposed change to Rule 3 17 Mr Beall
made a few changes to this proposal and also added proposed changes to Rule 7B:9. ‘ /i

» Mr. Beall and I presented the issue to this committee on 29 September 1995. Ms. Susan W. McMakin chairs the committee.
% Changes emphasized. BT ‘ : ‘ . : T D )
¥ VAa. Cobe ANN. § 8.01-296(2)(b) (Michie 1994). i
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@)

(b)

(©

- Except :as may. be provided by statute, a
- defendant who fails to appear in person or by

counsel is in.default unless the failure to
appear is occasioned by his military service,
and the defendant;

Waives all objections to the admissibility of
evidence; and

Is not entitled to notice of any further proceed-

ing in the case, except that when service is by

posting pursuant to Code of Virginia §
8.01-296(2)(b), the ten day notice required by
that section shall be complied with; and

On request made in person in court by the
plaintiff, the plaintiff’s regular and bona fide
employee, or any other person authorized by
law, judgment shall be entered for the amount
appearing to the judge to be due; provided
there is an affidavit filed setting forth facts that

the defendant is not in military service. If the

requesting party is unable to determine
whether or not the defendant is in military ser-
vice, the court shall make inquiry to ascertain

facts about the defendant in order to deter-

mine whether the court should require that a
bond be filed by the plaintiff approved by the
court conditioned to indemnify the defendant,
if in military service, against any loss or dam-
age that he may suffer by reason of any judg-
ment should the judgment be thereafter set
aside in whole or in part. Additionally, the

court may fashion such other reliefas deemed -

appropriate as provided for in the Soldiers’
and Sailors’ Civil Relief Act of 1940 (50 U.S.C.
§ 501 et seq., particularly § 520). If the relief
demanded is unliquidated damages, the court

"shall hear evidence and fix the amount thereof.

Cross references—See also Code of Virginia
§ 16.1-97.1; granting the Court authority to
grant a rehearing. See, as well, Soldiers’ and
Sailors’ Civil Relief Act of 1940 (50 U.S.C. §
501 et seq., particularly § 520) for require-
ments of appointing counsel and setting bond.

Conclusion

When no appearance is made by a defendant in a civil case,
the Virginia courts should recognize and apply the protections
found in § 520 of the SSCRA. Requiring a military affidavit from
the plaintiff is the first step. Establishing the court-appointed at-
torney and setting the plaintiff’s bond are the next 'steps. If a
military address for a service member is desired, all the service
branches have a world wide locator service.*® If, in the opinion of
the court, the ability of the service member to conduct a defense
is materially affected by reason of military service, the court should
consider a stay of the proceedings on its own motion or upon
application to it.* ‘

If courts enter default judgments while disregarding SSCRA
protections, it may unnecessarily complicate the lives of many
otherwise responsible service members. The SSCRA is intended
to help reduce the burdens of civil obligations on service mem-
bers, freeing them to concentrate on their military duties with fewer
distractions and worries.* Judge advocates can help ensure that
the protections of the SSCRA are being observed in their juris-
dictions by addressing SSCRA default judgment issues with the
appropriate state officials. Lieutenant Colonel Craig L. Reinold,
Deputy Staff Judge Advocate, Headquarters, United States Army
Training and Doctrine Command, Fort Monroe, Virginia.

- Office Management and
Professional Responsibility Note

Redacting Legal Assistance Reading File Materials

Review of outgoing correspondence and other materials pre-
pared by legal assistance attorneys provides the Staff Judge Ad-
vocate (SJA) with an invaluable look at the operations of the
legal assistance office. Not only can the SJA get a feel for the
types of problems being confronted by the military community,
but he or she can get a sense of the level of sophistication and
quality being brought to bear on a problem by individual legal
assistance attomneys. Regular review of legal assistance corre-

" spondence also may help the SJTA or Deputy SJA develop plans

for enhanced training or staffing that will require long-range bud-
get adjustments.* Finally, as supervisory judge advocates, the
SJA and Deputy SJA have a professional responsibility to keep
themselves informed about the nature and quality of the work

38 Amy;World Wide Locator, (703) 325-3732; Air Force World Wide Locator, (210) 652-5774; Navy World Wide‘Locator, (703) 614-5011, 614-3155; Marine Corps Wm;ld
Wide Locator, (703) 640-3942; Coast Guard World Wide Locator (913) 295-2697. Some of the locator services have a recording that provides a mailing address to use for
locating individual service members.

* 50 U.S.C. app. § 521 (1990) (as amended by the Soldiers’ and Sailors’ Civil Relief Act Amendments of 1991, Pub.L.No. 102-12, 105 Stat. 39 (1991)). See Lackey v.
Lackey, 278 S.E.2d 811 (1981).

© | eMaistre v. Leffers, 333 U.S. 1, 6 (1948).

4 Staff Judge Advocates have a responsibility to train subordinates under both Army Regulations 27-1 and 27-26. Dep't oF ArMY, REG. 27-1, LEGAL SERVICES: JUDGE
ADVOCATE LEGAL SERVICES, para. 5-2a(2)(a) (3 Feb. 1995); Depr't oF ARMY REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAwYERs, Rule 5.1, (1:May
1992) [hereinafter Army Rule]. The comment to Army Rule 5.1 notes the special role that supervisory lawyers have when supervising sections of their office with adverse
interests. One approach suggested by the comment is to have one supervisory judge advocate supervise and advise, for instance, legal assistance while another supervisory -
judge advocate advises administrative law when there is an actual or potential conflict of interest. /d. comment.
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product of attorneys and support personnel under their direct su-
pervision.*

Despite the benefit of including legal assistance materials in
the SJA’s reading file, Chiefs of Legal Assistance face a continu-
ing dilemma when it comes to forwarding materials for inclusion
in the file—how do you keep the boss informed of office activi-
ties and issues without breaching client confidences or creating
unnecessary conflicts? According to Army Rule 1.6, all informa-
tion learned within the scope of the attorney client relationship is
confidential.¥® The rule contemplates three limited exceptions to
revealing client confidences: (1) when the client consents,” (2)
the future crime exception,” and (3) within the legal office to
further representation of the client, Wthh is the most problematlc
in legal assistance offices.* S '

The last exception contemplates that attorneys may need to
consult with other attorneys within an office to formulate a strat-
egy to best suit the needs of the client.*” The rule allows attorneys
to enlist the aid of nonattorney members of the support staff to
assist in the representation.*® Finally, the comment to Army Rule
1.6 states that supervisors also may receive confidential informa-
tion to properly supervise work of subordinates.* :

In general, items in the reading file do not create an issue of
improper release of client confidences. Most of the items in the
file are letters to third parties written on behalf of the client. Re-
view of these letters contains little potential for creating conflicts
of interest or for violating a client’s confidence. A problem could
arise, however, when the attorney is communicating with a client
whose interests are adverse to those of the command. For ex-
ample, a letter from a legal assistance attorney to a client might
outline a strategy to defeat a report of survey. Insuch a case, both
superyiSOrs and legal assistance attorneys should exercise some

%214, 5.1 (the rule states the supervisor must take reasonable steps to ensure all lawyers conform to the ethical rules).

caution. Revealing legal assistance client confidences to super-
visory attorneys .under these circumstances has the potential of
creating a conflict of interest for supervisory attorneys because of
their roles in representing the Army through the command.®

A tension exists between needs of supervisors to be informed
about what subordinates are doing, and the roles of supervisors as
attorneys for another client. Supervisory attorneys could take a
number of approaches to resolving this tension. Without taking
an absolute position on what may or may not be a violation'of our
military rules of professional responsibility, one reasonable solu-
tion is to try to avoid the issue altogether by redacting personal
identifiers from legal assistance materials placed in the reading
file. While logical, redaction may have been avoided historically
because it was cumbersome and slow. Automation and the use of
search and replace functions and “macros can make a differ-
ence.

One example of the use of macros lo redact personal identifi-
ers in WordPerfect documents can be found i in the December 1994
issue of The Army Lawyer.s' This brief note from the field in-
cludes actual macros that will automatically generate file, client,
and redacted reading file copies of legal assistance correspon-
dence.® Offices using these macros that have developed improve-
ments, or offices that have developed similar macros for
alternative word processmg programs, such as Microsoft Word,
are encouraged to share them on the Legal Automation Army Wide
System Electronic Bulletin Board Service (BBS) at the legal as-
sistance conference.’® Major Block.

4

Consumer Law Note _

The Federal Trade Commission (FTC) recently issued two
rules that may provide significant new protections to legal assis-

TR oy

1A lawyer shall not reveal information relating to representation of a client unless the client consents after. consultation, except far disclosures that aré impliedly
authorized in order to carry out the representation, and except as stated in paragraphs (b), (¢), and (d).” /d. 1.6. - R ‘ e

“1d.

B

“ Id. 1.6(b). This rule states that a lawyer “shall” reveal information fitting the requirements of the rule regarding a future crime involving imminent death; serious bodily

harm, or threats to national security. Id.

* Id. 1.6(a).

4 Id. (disclosure impliedly authorized to carry out representation). The comment adds that lawyers may commumcate w1th supervrsory lawyers and paralegals to furlher

the scope of the client’s representanon 1d comment

a8 la'.

LI 7 R ; . . Y RS R

% “A lawyer shall not represent a client if the representation of that client will be directly adverse to another client.” Id. 1.7(a).

3t Notes from lhe Field, Aulomarmg Your Correspondence ARMY LAW Dec 1994 at 62.

521dat63 [ e

LR EHESEER NS

ot

¥ The aulhor of the December 1994 nate, Mr. Gunter Flllppum is now workmg for the Air Force at the Ramstein Legal Office, but he is stlll aveulablc to answer questrons

at DSN 314-480-2013/5908.
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tance clients, a new version of the door-to-door sales rule and a
new telemarketing rule. The new door-to-door sales rule clarifies
and updates the existing rule. The telemarketing rule implements
new legislation at 15 U.S.C. §§ 6102-6108.

.- Door-to-Door Sales

The FTC first established the cooling-off period for
door-to-door sales in 1972.3% Except for minor amendments at its
inception and additional minor amendments in 1988, the rule has
remained unchanged.’® On 15 April 1995, the FTC asked for
_public comment on the new door-to-door sales rule.’” The FTC

-received comments from numerous organizations, including trade
and consumer entities.® After reviewing the comments, the FTC
decided to retain the rule with only minor changes.

One of the most significant changes was to alter the name of
.the door-to-door sales rule. The FTC decided to change the name
of the rule to the “rule concerning cooling-off period for sales
made at homes or at certain other locations.”® While creating a
more cumbersome name, the FTC sought to eliminate confusion
over the scope of the rule. The old name gave the impression that
the rule only applied to sales made in a person’s home. The name
of the new rule states that it applies to a wider range of locations
for sales® The FTC also added a nonexclusive list of places that
fall within the scope of the rule. These include hotel and motel
‘rooms, convention centers, fairgrounds, the buyer’s workplace
and dormitory lounges.®

The other change that the FTC made was to align the defini-
tion of “business day” with current federal holidays.- Under the
rule, a buyer may cancel the purchase anytime before midnight
on the third “business day” following the sale. The old rule de-
fined a business day as any day except Sunday and certain federal

"A 15 U.S.C. §§ 6102-6108 (1990).

% 37 Fed. Reg. 22,934 (1972).

% 60 Fed. Reg. 54,180 (1995).

¥ 59 Fed. Reg. 18,008 (1994),

% 60 Fed. Reg. 54,180-81 (1995).

% Id. at 54,180.

% 60 Fed. Reg. 54,180, 54185 (1995).
o Id.

% 16 C.ER. § 429.1(f) (1994).

% 60 Fed. Reg. 54180, 54186 (to be codified at 16 C.FR. § 429.0(f)).
% 60 Fed. Reg. 54180 (1995).

% 15U.S.C. §§ 6101-6108 (1994).

% 60 Fed. Reg. 43,842 (1995).

@ 16 CFR. §§ 310.4(dl)(l)-(4) (1995).

% Id. § 310.4(a).
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holidays.®> These holidays included Washington’s Birthday, in-
stead of President’s Day, and did not include Martin Luther King,
Jr.’s birthday. The FTC decided to amend the rule to update the
list of federal holidays.* As amended, the rule should contiriue to
assist legal assistance clients in rescinding contracts. The new
rule became effective 19 December 1995.%

The Telemarketing Rule

The 1994 Telemarketing and Consumer Fraud and Abuse Pre-
vention Act® required the FTC to promulgate regulations neces-
sary to regulate the telemarketing industry. On 23 August 1995,
the FTC issued its rules, effective 31 December 1995.% The stat-
ute and the rules create new protections for consumers in a vari-
ety of telemarketing areas. First, the rules generally regulate the
conduct of telemarketers. Second, the rules regulate the conduct
of both credit repair services and so called “recovery room” op-
erators. :

The primary focus of the new rules is in regulating abusive,

-unfair, or deceptive acts and practices in the telemarketing indus-

try. The rules achieve these goals by a combination of warnings
to consumers and restrictions on the actions of sellers.
Telemarketers must inform potential buyers at the beginning of
the phone call that the caller is attempting to make a sale, the
nature of the goods or services for sale, and that no purchase or
payment is necessary to win a prize or participate in a promo-
tional scheme.S” -Additionally, the rules now regulate when
telemarketers may make sales calls. Under the new rules, a sales-
person may only call between the hours of 8:00 a.m. and 9:00
p-m. in the time zone in which the buyer resides. The rules also
prohibit false and misleading statements, harassment, and pro-
fane or obscene language.5
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The rules also significantly restrict three other potential
telemarketmg abuses.  The rules require that sellers offering cer-
tain seryices refrain from collecting money for the services until
after completmg the service. These services include !‘credit re-
pair,” arranging for credlt and so called “recovery rooms.”

“Credit repair’ generally includes a promrse that the seller
will reduce or eliminate adverse items from an individual’s credit
rating. In reality, there is virtually nothing that a “credit repair”
service can do for consumers that consumers cannot do for them-
selves.® The new rules requlre the service to provide proof to the
consumer that the “repair” is complete before collecting payment.
The. required proof is a credit report issued within the last six
months.” . -

“Recovery room” ‘operations promise that they will recover
products or services sold, but not delivered, by other telemarketers.
As with “credit repair,” the new rules require complete perfor-
mance before the seller may collect payment m

' The last restriction prohlblts the collecnon of a fee before grant-

ing a'loan or an extension of credit when the lender has promised
a high likelihood of success in granting or:arranging the loan.™
‘This rule targets potentially unscrupulous loan companies, which
-promise clients a high likelihood of obtaining credit. In return for
-accepting an-application for credit, these companies collect an
application fee. Under the new rule, they will no longer be able
‘to collect this fee'until afler they actually extend credit.

The new rules shou}d si gmﬁcantly enhance the arsenal of the
legal assistance attomey Major McGillin. o

o1 [T

Famtly Law Nates v

Medical and Dental Care for Wards
and Preadoptive Children

Several statutory changes have extended medical and dental
benefits to certain wards and preadoptive children. Army Regu-

-lation 600-8-14, Identification Cards, Tags, and Badges (15 July
:1992) (AR 600-8-14), does not reflect these changes, and many
. legal assistance attorneys may be unaware. of them. .

Section 702 of the Natlonal Defense Authorlzatlon Act for
Fiscal Year 19947 and § 701 of the National Defense Authoriza-
tion Act for Fiscal Year 1995 broadened the definitions of de-
.pendents who are eligible for medical care. The new definitions
are found in Title 10 of the US.C? - ; P

Before these amendments wards and preadoptrve chtldren
were not eligible for either medical or dental care.”. To remedy
this, the 1994 amendments included in the definition of depen-

“dent an “unmarried person who is placed in the legal custody of
the member . .. as a result of an order of a court . .. in the United
States (or a territory or possession) for a period of at least twelve

_consecutive months.””” The child must .also be under age
twenty-one (twenty-three if a full time student) or incapable of
self-support. This change was sufficient to entitle these depen-
dents to carein mlhtary medical facllmes on-a space available
basrs I : ;

‘The 1995 amendment ineluded in the definition of dependent

-*an ynmarried person who is placed in the home of a member ...

- by a placement agency (recognized by the Secretary of Defense)

+in anticipation of legal adoption by the member.””. This change
- was sufficient to entitle these dependents to care in military medical
facilities on a space available basis. !

The 1995 amendment also modified 10 U.S.C. §§ 1076a and
1079 to'make both:categories of dependents eligible for the
Dependent s Dental Program and CHAMPUS L

I The'United States Army Personnel Command (PERSCOM)
by electronic message, directed the extension of these benefits to
wards and preadoptive children,?® and PERSCOM will include
these changes in the next update to:AR 600-8-19.%' ‘Major
Emswiler, Department of the Army Legal Assistance, Office of
The Judge Advocate General, Washington, D.C. ‘

® See generally, FTC Adopts New Telemarketing Rule, NaTIONAL CoNSUMER LAaw CeNTER ReroRTS DECEPTIVE PRACTICES AND WARRANTIES EprTioN |, 2 (July/Aug, 1995).

* 16 C.FR. § 310.4(a)(2) (1995).

" Id. § 310.4()(3).

2 Id. § 310.4(a)(4).

 Pub. L. 102-484, Oct. 23, 1992, 106 Stat. 2315 (1992).
™ Pub. L. 103-337, Oct. 5, 1994, 108 Stat. 2663 (1994).
% 10U.S.C. § 1072 (1994).

’ DEP'T OF ARMY, REG. 600-8-14, IENTIFICATION CARDS, TaGS, AND BaDGES, fig. B-1A (15 July 1992). RS ool

7 107 Stat. 1547, 1686 (1993).
™ 108 Stat. 2663, 2797 (1994).

» Id

% Message, Commander, United States Army Personnel Command, TAPC-PDO-IP, subject: Changes in Benefits and Entitlements for Members of the Armed Servroes

and Eligible Family Members (131346Z Mar 95).
BoId.
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. Resolving Paternity and Nonsupport
Allegations—No Easy Way Out

Two recent court cases from Wisconsin and Arkansas focused
on attempts to contract away child support and paternity allega-
tions.® In both situations, the results were the same. The
attempts were ineffective to the great detriment of the alleged
father. Recent cases from Florida and New Hampshire further
clarify that this is true no matter what representations are made
about fault for pregnancy, and that adoption does not cut off sup-
port obligations, at least to the extent of arrearages.*

In Jasmine J.E. v. John E.P. % the Wisconsin case, a child’s
unwed mother settled a paternity case against the alleged father
for $5000. Some ten years later, a paternity suit was again initi-
ated against the alleged father. As a result, he was determined to
be the child’s father and ordered to pay support. Finding that
Wisconsin law prevents abrogation of support obligations by
agreement, the court further determined that he was not due credit
for the $5000 paid to the mother in 1981.%

Along similar lines, in Davis v. Office of Child Support En-
forcement,* the Arkansas case, a paternity case against an alleged
father was dismissed with prejudice after the parties settled. Un-
der the terms of the settlement, the alleged father paid $10,000
towards medical expenses and child support. Although the first
suit was dismissed with prejudice, the State of Arkansas Office of
Child Support Enforcement subsequently initiated a paternity ac-
tion seeking payment of child support. Finding that the suit was
not barred, the Arkansas Supreme Court noted that “a parent can
not permanently bargain away a child’s right to support.”™

Some alleged fathers may feel they are being unfairly bur-
dened with obligations resulting from parenthood and seek to re-
lieve themselves of these obligations. In Welzenbach v. Powers,
a New Hampshire case, the father of an illegitimate child sought
damages from the child’s mother based on her misrepresentations
regarding the adequacy of contraceptive measures she had taken.

As damages, the father sought to be reimbursed in part for the
child support payments that he had been ordered to pay. In deny-
ing the father’s claims, the New Hampshire Supreme Court de-
termined that the action violated public policy requiring parents.
to support their children.

In Kranz v. Kranz,* a Florida decision, a child was bomn dur-
ing the marriage but placed in the custody of the mother follow-
ing the divorce of the parties. Thereafter, the mother remarried,
and the mother’s new husband adopted the child. Relying on
Florida statutory law that terminates support obligations on adop-
tion, the trial court held that all support obligations including
arrearages had been discharged. Reversing on appeal, the appel-
lant court held that the law is prospective and does not discharge
existing support arrearages.*®

All of the cited opinions reflect the strength of public policy
in favor of enforcing a child’s right to support. The action of the
courts in these cases reemphasizes the point that avoiding pater-
nity allegations and nonsupport complaints, through settlement
or otherwise, may work to the significant disadvantage of an al-
leged parent.”! ‘

Legal assistance attorneys must ensure that clients understand
that it is unlikely that paternity and nonsupport allegations will
just go away. A strong public policy favoring paternal support
drives the courts. Any action short of disqualification as a pro-
spective parent through blood testing where paternity is at issue,
or in obtaining judicial approval of limitations on support obliga-
tions, may operate to preserve issues for another day. Major Block.

Drafting a Separation Agreement?
Don’t Forget the Survivor Benefit Plan!

Legal assistance attorneys have more to consider than just
division of military retired pay when advising spouses seeking to
divorce a service member. Legal assistance attorneys must not
forget about the Survivor Benefit Plan when drafting a separation

82 Jasmine J.E. v. John E.P,, 22 Fam. L. Rep. (BNA) 1046 (Wis. Ct. App. 4th Dist. Nov. 9, 1995); Davis v. Office of Child Support Enforcement, 22 Fam. Law Rept. (BNA)

1047 (Ark. Sup. Ct. Nov. 6, 1995).

 Kranz v. Kranz, 22 Fam. Law Rept. (BNA) 1021 (Fla. 3rd Dist. Ct. App. Oct. 5, 1995); Welzenbach v. Powers, 21 Fam. Law Rept. (BNA) 1496 (N.H. Sup. Ct. June 30,

1995).

% 22 Fam. Law Rept. (BNA) 1046 (Wis. Ct. App. 4th Dist. Nov. 9, 1995).
. 1d. at 1496.

% 22 Fam. L. Rep. (BNA) 1047 (Ark. Sup. Ct. Nov. 6, 1995).

b Id.‘ at 1497.

# 21 Fam. L. Rep. (BNA) 1496 (NH Sup. Ct. June 30, 1995).

® Kranz v. Kranz, 22 Fam, Law Rept. (BNA) 1021 (Fla. 3d Dist. Ct. App. Oct. 5, 1995).

* Id. at 1021.

' The same proposition holds true for delay or refusing to cooperate given the potential for award of child support retroactive to birth. See Nebraska ex re. Matchett v.

Dunkle, 508 N.W.2d 580 (1993).
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agreement. Failure to do so will waive the former spouse’s clalm
to benefits under the Survivor Benefit Plan: = - - R

Former $pouses ‘of servicemembers ‘must do two things to
ensure that they are covered by the Survivor Benefit Plan. First,
they must obtain a court order.”> They can either enter into a
written agreement with their service member former spouse agree-
ing that he or she must maintain coverage under the Survivor
Benefit Plan and have that agreement incorporated or ratified by
a court, or they can obtain a court order stating that the service
member former spouse will provide coverage for them under the

Survivor Benefit Plan.”* Second, former spouses must send a copy

of the court order to the Defense Finance and Accounting Service
(DFAS) within one year of the date of the court order.** If a former
spouse fails to ensure that both of these steps are taken, he or she
runs the risk of not being covered by the Survivor Benefit Plan on
the death of the service: member former spouse.

“The recent case of Sumakeris v. United States” illustrates this
point. Mrs. Sumakeris was married to her service member
husband when he retired, and he elected to cover her under the
Survivor Benefit Plan. Mrs. Sumakeris and her service inember
husband divorced shortly thereafter. Despite being represented
by legal counsel, the parties did not agree to provide Survivor
Benefit Plan coverage for Mrs. Sumakeris, and her husband was

not ordered to elect Survivor Benefit Plan coverage in her favor.’

Not surprisingly, neither she nor her attorney sent a copy. of the
divorce decree to the DFAS.- Mr. Sumakeris canceled his partici-
pation in the Surv1vor Benefit Plan. ENTES

£

Because Mrs. Sumakeris did not obtain a court order and did
not send a copy of it to DFAS within one year of the date of the
court order, she was not entitled to coverage under the Survivor
Benefit Plan. Even though Mrs. Sumakeris was never notified
that her ex-husband had cancelled her coverage, the court held
that she had waived her right to coverage under the Survivor Ben-
eﬁt Plan. :

2 10U.S.C. § 1450(N(3)(A) (1988).
» 14

% Id. § 1450(f)(3)(B).

% 32 Fed.CL. 246, 1995 WL 576775 (Fed. Cl. Sept. 28, 1995).

Legal assistance attorneys should ensure their clients under-
stand the Survivor Benefit Plan and the need for.former spouses
to take affirmative steps to protect their Survivor Benefit Plan
rights. To prevent waiver, Survivor Benefit Plan coverage must
be provided for in a court ratified separation agreement or court
order which must be filed with DFAS within one year of the date
of the court order. Major Henderson

ContractLawNotes G e

New Investigation and Reporting
Requlrements for Antldef crency Act Vlolatlons

A violation of the Antldeﬁmency Act (ADA)96 is a serious’

matter.97 Unfortunately, such violations continue to plague the
Department of Defense (DOD).® Recently, the Deputy Secretary
of Defense (DEPSECDEF) issued a directive, DOD Directive

7200.1, providing guidance to both the DOD Comptroller and the’

heads of DOD components for investigating and reporting poten-
tial ADA violations.” The DOD Directive 7200.1 establishes a
standard requiring the expeditious investigation of actual or ap-
parent ADA violations by trained investigating officers appointed
from outside the organization being investigated. Further, the
DEPSECDEEF tasked the heads of DOD components, including
the Secretary of the Army, to establish and maintain a roster of

individuals qualified to perform the duties of an investigating of--

ficer. The heads of DOD components must ensure that the inves-
tigators are chosen by the commander of a major command
(MACOM) or a higher headquarters.'® :

Both the DOD Comptroller and the Secretary of the Army
have responded quickly to DOD Directive 7200.1. On 1 August
1995, the DOD Comptroller issued volume 14 of the Department
of Defense Financial Management Regulation (DOD, FMR).'
This regulation provides comprehensive guidance for those re-
sponsible for investigating ADA violations, reporting findings,
and administering punishment. It also contains useful checklists

P

% 31 U.S.C. §§ 134142, 1344, 1511-17 (1988). Generally, the act prohibits obligating or expendmg funds in excess of amounts avarlable in an appropnanon or fomlal
subdivision of funds, obligating funds in advance of an appropriation, or accepting voluntary services. Id. "~ * '

7 31 US.C. § 1349(a) provides that violators shall be subject to “appropriate administrative discipline,” including suspension from duty without pay or removal from
office. 31 U.S.C. § 1350 provides that knowing and willful violators shall be fined not more than $5000, imprisoned for not more than two years or both.

% See Memorandum, Office of the Undersecretary of Defense (Comptroller), for Deputy Assistant Secretary of the Army for Budget, subject: FY 1994 Reserve Compo-
nent Anti-Deficiency Violations (21 Oct. 1994); Memorandum, Assistant Secretary of the Army for Research, Development, & Acquisition, to All Army Contracting
Activities, subject: Delegation of Authority to Approve Certain Cost-Plus-Fixed-Fee (CPFF) Contracts Funded With Military Construction/BRAC Appropriations “ Aug.
1994) (DOD agencies improperly awarded CPFF contracts for BRAC projects without obtaining the required approval, thereby violating the ADA).

# Dep’T OF DEFENSE, DIR. 7200.1, ADMINISTRATIVE CONTROL OF APPROPRIATIONS (4 May '1995) [hereinafter DOD Directive 7200.1]. This Directive cancelled DOD Directive
7200.1 dated 7 May 1984. Id.

1% J4. para. E2.b.

' Dep'T oF DeFENSE, REG. 7000.14-R, FiNanciaL MaMT. ReG., vol. 14 (1 Aug. 1995) [hereinafter DOD FMR]).
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for both appointing officers and investigating officers, provides
numerous examples of ADA violations, and discusses in detail
the five most common violations of the ADA by DOD activi-
ties.!® :

In a similar vein, the Principal Deputy Assistant Secretary
of the Army for Financial Management and Comptroller (Army
Comptroller) implemented DOD Directive 7200.1 by promulgat-
ing Supplemental Guidance'® to Army Regulation 37-1.'% Like
the DOD FMR, the Supplemental Guidance contains checklists
for investigating and appointing officers and a checklist for the
final summary report of violation. More importantly, the Supple-
mental Guidance contains significant changes to the existing in-
vestigating and reporting requirements of Army Regulation 37-1.
Some of these changes include:

Identifying Investigators

The Deputy Assistant Secretary of the Army (Financial Op-
erations) (DASO(FO)) is required to maintain a roster of “quali-
fied investigating officers.”'% To be a qualified investigating
officer, one must have attended the Fiscal Law Course,'® have a
background in resource management addressing fiscal policy and
fund control issues, or have completed prior ADA investigations.
Each MACOM or agency must update the roster on a quarterly
basis.

Independent Investigations

In accordance with DOD Directive 7200.1, the Supplemental
Guidance requires 8 MACOM commander or the commander at

102

the next higher level above the activity where the violation oc-

* curred to appoint the investigators and to review the investigation

reports.'” ‘Additionally, the appointing officer must select the in-
vestigators from an office other than the office in whlch the al-
leged violation occurred.'®

Team of Experts

The Supplemental Gu1dance adopts a team approach to con-
ducting the ADA investigation. The appointing officer must ap-
point a “team of experts” to conduct the investigation, including
a “Team Leader” from the Department of the Army roster.'® The
investigating team must consist of a financial management ex-
pert, a lawyer, and a person. with “functional expertise.” Con-
ducting the investigation is the team leader’s primary duty."'°

Flash Report

A flash report is still required on discovery of a potential ADA
violation."! However, the flash report is no longer forwarded to
the Defense Finance and Accounting Service''? but rather to the
DASA(FO). The flash report should include the names of the
investigation team members.

Preliminary Investigation

Rather than launching an immediate Army Regulation 15-6"°
investigation on discovery of a potential violation of the ADA,"*
the Supplemental Guidance requires a “preliminary investigation™

The five most common ADA violations are: (1) exceeding the $300,000 limit on the use of operation & maintenance funds for minor construction projects, (2)
exceeding available funds in an appropriation or allotment, (3) exceeding the $50,000 limit on the use of operations & maintenance funds for itemns of equipment, (4) failing
to record obligating documents in a timely manner, resulting in over obligation of funds, and (5) obligating funds in advance of their availability. /d. ch. 10, para. 4.

10 Memorandum, Principal Deputy Assistant Secretary of the Army Financial Management and Comptroller, subject: Supplemental Guidance to AR 37-1 for Reporting
and Processing Reports of Potential Violations of Antideficiency Act Violations [sic] (17 Aug. 1995) {hereinafter Supplemental Guidance]. This Supplemental Guidance
will eventually be included in a revision to Army Regulation 37-1.

'% DEep’'T oF ARMY, REG. 37-1, ARMY AccounTING AND Funp ConTroL (30 Apr. 91) [hereinafter Army Regulation 37-1].

19 Supplemental Guidance, supra note 103, attch. 1, at 2. The use of the roster is suspended until further notice to allow time for the roster to be established. Id.

1% The Judge Advocate General’s School, United States Army, Charlottesville, Virginia, currently conducts three resident Fiscal Law Courses per year, one in October and
two in May. For information about curriculum content, call the Contract Law Department, The Judge Advocate General’s School, United States Army at (804) 972-6360.

197 Supplemental Guidance, supra note 103, attch. 1, at 2.

1% The investigators must have “no vested interest in the outcome,” and be “capable of conducting a complete, impartial, unbiased investigation.” DOD FMR, supra note
101, ch. 4, para. D.

'® Supplemental Guidance, supra note 103, attch. 1, at 2.

19 The requirement to appoint an investigative “team” has existed since December 1994. See Memorandum, Assistant Secretary of the Army (FM), subject: Change to AR
37-1, Chapter 7, Administrative Control of Appropriations and Financing of Requirements (22 Dec. 94).

' Supplemental Guidance, supra note 103, attch. 1, at 1; Army Regulation 37-1, supra note 104, para. 29-16b, c.
12 Army Regulation 37-1, supra note 104, para. 29-16b.
113 See DEP'T OF ARMY, REG. 15-6, PROCEDURE FOR INVESTIGATING OFFICERS AND BoARDS OF OFFICERs (11 May 1988) [hereinafter Army Regulation 15-6].

14 See Army Regulation 37-1, supra note 104, para. 7-7a(2)(a).
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to determine whether or not-a violation has occurred.”® The fo- (complete with legal reviews and statements from those individu-

cusof this investigation is on *‘the sequence of events which caused als determined responsible) no later that 150 days. Requests for
the violation,” rather than the individual responsible for the vio- extensions must be submitted to the Army Comptroller for ap-
lation."'$ Although the Supplemental Guidance does not state the proval no later than 30 days prior to the scheduled completion
amount of evidence required before starting a preliminary inquiry, date.

the DOD FMR suggests that the amount is somewhere in the neigh- - S »

borhood of a “mere scintilla.”’"” The results of the preliminary ’ Conclusion

investigation must be forwarded to the DASA(FO). If the Army ’

Comptroller approves a finding that no violation occurred, no fur- ‘The ADA has come of age. No longer relegated to the back

ther investigation is required.. L B burner status of unimportant issues, ADA violations are now the

. o subject of intense scrutiny by the DOD and, ultimately, Con-

" Follow-On Investigation gress.”'. As_ a result, Ijudge‘ad.vocatt.:s arlnd civilian attorneys will

- Lo : be heavily involved in ADA investigations. In addition to per-

forming legal reviews of preliminary and follow-on investiga-

tions,'?? legal advisors will serve as part of the investigatory

teamn.'? Legal advisors must, therefore, be prepared to advise

appointing officers and investigating officers on their roles and

responsibilities in conducting and reviewing investigations of ADA

violations. A good working knowledge of fiscal law is essential.

Moreover, legal advisors must be familiar with Army Regulation

37-1 and its Supplemental Guidance, volume 14 of the DOD FMR,
and DOD Directive 7200.1. Major Causey.

If the preliminary investigation concludes that an ADA viola-
tion occurred, the appointing officer must select investigators to
conduct an investigation''® pursuant to Army Regulation 15-6.""
Although not required, the investigators for the follow-on inves-
tigation would logically be the same “team of experts” who
conducted the:preliminary investigation. : The focus of the Army
Regulation 15-6 investigation is on 'identifying the individuals
responsible for the violation, recommending actions to preclude
similar violations in the future, and reportmg the actions requlred
to “correct” the violation.'?

Criminal Law Notes

.Time Lines
Will Prosecutors Ever Learn?
The responsible commander must submit the flash report to Nondisclosure at Your Peril.
the DASA(FO) no later than 15 days after the discovery of the : o ‘ e : o
potential violation.. The results of the preliminary investigation - Last term, the Supreme Court issued opinions in several high
must be provided to the DASA(FO) no later than 90 days from profile cases. However, the Court’s latest foray in the area of
the date of discovery and the final Army Regulation 15-6 report discovery in the case of Kyles v. Whitley'® received little atten-

s Suppleme.ntal Guidance, supra note 103, attch 1,atl Interestmgly, the DOD FMR does not descnbe this process as an “investigation” but rather as a “preliminary
review.” : : ‘ ‘

"¢ Id. The Supplemental Guidance does not require the investigating officer to read rights warnings to any individuals questioned during the preliminary investigation.
Nevenheless investigating officers should read Article 31, Uniform Code of Military Justice rights (or the right against self-incrimination under the Fifth Amendment to
the United States Constitution, as appropriate) to anyone suspected of violating the ADA.

7 See DOD FMR, supra note 101, ch. 3, para. Al (requiring *'preliminary checks” of the applicable records when there is “some evidence” that a violation “may have
occurred”).

118 Supplemental Guidance, supra note 103, attch. 1, at 1. The formal investigation should be initiated within 15 business days. See DOD FMR, supra note 101, ch. 3, para,
8 The DOD FMR describes the follow-on investigation as a “formal investigaton” to distinguish it from the preliminary review. The requirement for a “formal
investigation” should not be confused with “formal procedures™ under Army Regulation 15-6. Although the Supplemental Guidance requires a follow-on investigation
pursuant to Army Regulation 15-6, it does not require the use of formal procedures. Thus, the appointing authority may satisfy the requirement to conduct a follow-on
investigation by appointing an investigating team to conduct an informal Army Regulation 15-6 investigation. Cf. Army Regulation 15-6, supra note 113, para. 14b(3)
(formal procedures are not mandatory unless required by other applicable regulations or directed by higher authority).

20 Supplemental Guidance, supra note 103, att. 1, p. 1. The report of investigation should include at least six parts: ‘Authority; Matters Investigated; Facts; Discussion;
Conclusnons and Recommendations. See DOD FMR, supra note 101, ch. 7, para. B.

2 See 31 U.S.C. § 1351 (requiring reports to the Pre51dent and Congress of “all relevant facts anda statcmcnt of achons taken")

22 See Supplemental Guidance, supra note 103, attch. 1, at 1, 3, 4. ‘The appointing officer is required to ensure that a legal review is attached as part of the final report of
investigation. See also DOD FMR, supra note 101, ch. 3, para. A3 (requiring coordination of the preliminary review with legal counsel); ch. 7, para 6 (requmng
appointing official to ensure a legal review of the Report of Violation).

122 Supplemental Guidance, supra note 103, attch. 1, at 1.

124 115 8. Ct. 1555 (1995). ' R !
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tion. Nonetheless, the Court’s rulings in Kyles is important for
‘military justice practitioners for several reasons. First, the opin-
ions in Kyles reflect the justices’ varying attitudes towards crimi-
nal law.' Kyles also highlights, once again, the problems faced
by the prosecution when it fails to disclose evidence to the de-
fense.

~ Curtis Lee Kyles was convicted of first'degree murder and
sentenced to death for killing a sixty year old woman outside
Schwegmann’s, a New Orleans grocery store.”” After the case

“was affirmed on direct appeal,'” during a collateral attack on the
conviction, the defense objected to the failure of the prosecution
to disclose certain evidence.'® The Louisiana state courts rejected
the attack as did the lower fcderal courts.'” The Supreme Court
granted certiorari,' questioning the standard the United States
Court of Appeals for the Fifth Circuit (Fifth C1rcu1t) apphed to
assess the impact of the undlsclosed evidence.

During their lnvestlgauon police dlscovered that a lone gun-
man struggled with the victim, a woman, as she loaded groceries
into a red Ford LTD, shot her with a revolver, and then drove off
in her car. Six eyewitnesses saw the assailant and said he was a
black male."! However, the descriptions varied as to his height,
weight, age, build, and hair length "2 The police recorded the
license plate numbers of all cars left at the store’s parking lot on
the theory that the gunman drove to the store and left his own car
there before departing in the victim’s car.

Two days after the shooting, 2 man called the police and re-
ported that on the day of the murder he had bought a red

Thunderbird from a friend named Curtis.'** The caller said his

y,' name was James Joseph. He had heard about the murder and was

concerned that he had unknowingly bought the victim’s car. The
police arranged to meet with Mr. Joseph in person later that day.'*

_ . During the meeting, Joseph provided more information, some
of which differed from his earlier account. He identified himself
as Joseph Banks and said his nickname was Beanie.'* He now
said that he did not see Kyles at all on Thursday, the day of the
murder, but saw him Friday when he bought a red Ford LTD from
him. Beanie described Kyles as slim, about six feet tall,
tyventy -four to twenty-five years old, with a “bush” hairstyle.
Beanie answered affirmatively to the question of whether Kyles
ever wore his hair in “plaits.”"3

Beanie took police to the car, which turned out to belong to
the victim. He expressed concern that he would be suspected of
the murder because people saw him drive the stolen car on Friday
night and because he changed the license plates. Beanie told po-
lice that Kyles frequently robbed people and had threatened to
kill Beanie. Beanie also said Kyles owned two pistols, a .38 cali-

“ber and a .32 caliber. Beanie told police that after buying the car,
_he and his “partner,” Johnny Burns, drove Kyles to the store where

the victim was killed, so Kyles could retrieve his car, an orange
four door Ford."” The police found groceries in the victim'’s car
and a baby's potty seat. Beanie also recounted how Kyles re-
trieved a woman's brown purse from some nearby bushes.

Beanie then returned to the police station with the officers,

-where he signed a statement summarizing his story. Although

'3 The lineup of the justices will come as no surprise to observers of the Court. Justice Souter wrote the majority opinion. He was joined by Justices Stevens, O'Connor,
Ginsburg, and Breyer. Justice Stevens wrote a concurring opinion, joined by Justices Ginsburg and Breyer, in which he countered the dissent’s argument that certiorari had
been improvidently granted. See infra note 166 discussion and accompanying text. Justice Scalia authored the dissenting opinion in which Chief Justice Rehnquist and

Justices Kennedy and Thomas joined. 115 S. Ct. at 1576.
126 Id. at 1559. Kyles's ﬁrst‘trial resulted in a huhg jury. 73
127 State v. Kyles, 513 So. 2d 265 (La. 1987), cert. denied, 486 U.S. 1027 (1988).

12 See infra notes 141-142 and accompanying text. L

12 See State ex rel. Kyles v. Butler, 566 So. 2d 386 (La. 1990); Kyles v. Whitley, 5 F.3d 806 (5th Cir. 1993).

0 114 8. Ct. 1610 (1994).

131 115 S. Ct. at 1560. All of these eyewitnesses were men. Two men were standing at a nearby bus stop. Three other men were working in the parking lot of the store. A
sixth man was driving a truck that was stopped at traffic light near the crime scene. /d. at 1560 n.2.

132 Two witnesses said the man was seventeen or eighteen. Another witness said he was as old as twenty-eight. Id. at 1560. One witness said he appeared to be 5'4" or 5’5",
medium build and between 140-150 pounds. A different witness thought the gunman was slim and about six feet tall. One witness indicated he had a moustache while the
others did not mention facial hair at all. Finally, one witness said the man’s hair was shoulder length while another described it as short. Four of the six eyewitnesses said

the gunman had braided hair. /d. at 1560-61.

133 4 at 1561. Later in the conversation, the man said that Curtis's last name was Kyles. /d.

4 d

1% Jd. Beanie's actual name turned out to be Joseph Wallace. /d.

1% Id. Plaits are braids. WEBSTER’S NINTH New CoLLEGIATE DicTioNARY 898 (1990).

37 1d. The police later took Beanie to the scene of the crime where he pointed out where he, Burns, and Kyles found Kyles's car. /d. at 1562. .
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portions of the written statement were consistent with the earlier

oral version, other parts were not. ‘This time, Beanie said that

after he bought the car, he and Kyles transferred groceries and a

brown purse from the Ford LTD to Kyles's own car. They then

drove both cars to Kyles’s apartment where they unloaded the
- groceries. A few hours later, they drove to Schwegrnann s, Te-
*covered Kyles’s car, and picked up a b1g brown pocketbook next
' to'a building."*®

The day after talking to the police, Beanie spent several hours
at Kyles’s apartment. Based on information Beanie provided, the
* police arrested Kyles and searched his apartment. The police found
‘ the murder weapon, a .32 caliber revolver; a homemade shoulder
holster that fit the weapon; and cans of pet food in a Schwegmann’s
sack.’® The pet food was the same brand the victim normally
purchased. No fingerprints were found on any of this evidence.
A Schwegmann’s receipt was found ‘on the front passenger-side
-of the Ford LTD, but the receipt had Kyles’s fingerprints on it.'*

Prior to trial, the defense requested disclosure of any excul-
‘patory or impeachment evidence."”! The prosecution indicated
that no such information existed.'? At trial, four eyewitnesses
testified for the state.'”* Beanie did not testify. The trial resulted
in a mistrial.'** After the trial, a prosecutor reinterviewed Beanie.

138

“This time, Beame said that he Kyles and two other men retrreved
“Kyles’s car on Thursday, not Friday,'® Beame sard that they then
‘drove to the home of one of the men, plcked up grocery bags, a

‘child’s potty and a broWn purse, and took all the items to Kyles's

apartment. "6

At the second trial, the same eyewitnesses testified. Also, the
prosecution mtroduced a photograph of the crime scene taken af-
ter the murder and argued thata car in the photo belonged to Kyles.
The defense contended that the eyewu'.nesses were mlstaken and
that Beanie framed Kyles out of jealousy to remove susplcron
from himself and to get reward money.'"” Several witnesses tes-
tifiéd that they saw Beanie, with his hair braided, shortly after the
murder driving the Ford LTD. Another witness said Beanie tried
to sell him the car on the night of the murder. Johnny Burns said
that on Sunday he saw Beanie stoop down near the stove in Kyles’s
apartment where the gun was found.'® There was also testimony
that Beanie was interested in Kyles’s girlfriend.'® Despite this

‘testrmony, the jury convicted Kyles of ﬁrst deg'ree murder and

sentenced him to death.'s° ‘

" The Court s ma_|or1ty oplnlon written by Justlce Souter re-

views previous discovery decisions in Brady v. Marylami i3! United
States v. Agurs, ™ and United States v. Bagley 53 Bagley held that

Ve

Id. The Court points out that this statement was inconsistent with Beanie's earlier statements and did not even make sense. It was impossible for the men to pick up
Kyles's car at the store if Beanie saw Kyles with the car and the purse earlier when the sale was made. The police, however, did not try to clarify these inconsistencies. Id.

% Jd. The pistol was behind the stove in the kitchen. It contained five live rounds and one spent cartridge. The holster was in a wardrobe located in a hallway leading to
the kitchen. Id.

10 14 at 1563. Another receipt was found in the trunk of the Ford LTD, but Kyles’s prints were not on it. Beanie’s fingerprints were not compared to those on any of the
items found. The victim's fingerprints were not found on the cans of pet food. Id.

141 The opinion is unclear as to whether this was a standard “borlerplate discovery request In any event, under Bagley, the standard to be applied is the same fora general
request, no request; or a specific request. See infra note 154 and accompanying text.

42 Jd. The Court points out that despite this negative response the prosecution was aware of the following evidence: (1) statements taken from six eyewitnesses after the
murder, (2) a record of Beanie’s first phone call to the police, (3) a tape recording of Beanie’s conversation with police ‘on Saturday, (4) Beanie’s typed and signed
staternent, (5) a list of the license plate numbers of all cars parked at the crime scene on the night of the murder (the list did not include Kyles ] car) ©6)a pohce memo
requesting authorization for the seizure of trash outside Kyles's apartment, and (7) evidence linking Beanie to other crimes. /4.

43 Id. The four witnesses were at or near the murder scene. Three of the four had selected Kyles out of a photo lineup.: The photo array'did not include Beanie's
photograph. Id.

4 Id. The jury deadlocked after four hours. /d. o A

145 Jd. Beanie said he got the car between 5:00 p.m. and 7:30 p m., and he was accompamed by Johnny Burns and Kevin Black Black tesnﬁed for the defense in the first
trial. Id. - : . . R e i : v

1% Id at 1564. Kevin Black lived in the home they visited, and his staten'lent was not provlded ’to the defense: Id.

W14 | ‘ ’- - . | r 1,‘4,..

4% Jd. The defense theory was that Beanie planted the"weapon to fra‘merKyleS. See sn}Jra note 147, and acéompanying tekl,

* 115 8. Ct. at 1564. Kyles’s girlfriend, a woman named Pinky Burns, was the sister of Johnny Burns, Beanie's friend and “partner.” Kyles was the father of Pinky
Burns's children. /d. at 1561 n.4.

150 d. at 1564. Beanie received $1600 in reward money. /d.

3 373 U.S. 83 (1963).

e

2 427 U.S. 97 (1976).

% 473 U.S. 667 (1985). ‘ S R o S
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‘regardless of a specific discovery request, a general request, or no

request at all, favorable evidence is material, and its suppression
violates due process if there “is a reasonable probability that, had
the evidence been disclosed to the defense, the result of the pro-
ceeding would have been different.”'>

Justice Souter explains the major tenets of Bagley. First, he
points out that the defense need not show by a preponderance of
the evidence that disclosure would have resulted in an acquittal.
Rather, the touchstone is whether there is a “reasonable probabil-

:ity” the result would have been different. In other words, the

question is whether the defendant received a fair trial. A “reason-
able probability” is shown when the failure of the government to
disclose the information undermines confidence in the outcome
of the trial.”'>5 Justice Souter then points out that Bagley did not
create a sufficiency of the evidence test. That is, the defense does
not have to show that without the undisclosed evidence there would
not be enough evidence remaining to convict.'® Instead, the fo-
cus is whether the evidence could have changed the way the case
was tried in such a way that the same result no longer seems as-
sured. Third, Justice Souter disagrees with the Fifth Circuit’s
application of a harmless error standard to a Bagley violation.'”
Justice Souter traces the Supreme Court’s development of the stan-
dard for constitutional disclosure claims and concludes that Agurs
created a higher standard than that used for other habeas cases.'*
Once the reasonable probability standard of Agurs and Bagley
has been satisfied, however, a harmless error analysis does not
apply.'® Finally, in determining whether evidence is material,
the cumulative effect of the nondisclosed evidence is considered.
The Court rejects the Fifth Circuit’s item-by-item approach to

% Id. at 682.

assessing reasonable probability that the result of the trial would
have been different.'®

Justice Souter then applies the Bagley test to the facts of the
case. He first points out that failure to disclose the eyewitnesses’
statements seriously undermined the defense’s ability to
cross-examine and impeach two of the state’s star witnesses. One
witness described the assailant appearance as being far different
than Kyles's. The second witness initially told police that he only
saw the gunman as he sped away in the victim’s car, a red Thun-
der-bird. At trial, this same witness identified Kyles as the gun-
man and said that he saw him shoot the victim in the head with a
.32, a small black gun,” then drive off in the victim’s Ford LTD.
Justice Souter concludes that these key inconsistencies could have
easily destroyed the witnesses’ credibility in the jurors’ minds.'s'

Justice Souter next turns to the prosecution’s failure to
disclose Beanie’s pretrial statements. Although Beanie did not
testify, Justice Souter explains that, given Beanie’s inconsistent
statements, the defense could have called him as an adverse wit-
ness. The significant inconsistencies in Beanie’s statements would
be powerful ammunition for destroying his veracity in such a situ-
ation.'? The statements also would have been useful to support
the defense theory that the police ignored possible suspects and
conducted a shoddy investigation.'®®

The prosecution’s failure to turn over the list of cars found at
the crime scene denied the defense the opportunity to further dis-
credit Beanie’s contention that he assisted in picking up Kyles’s

155 115 8. Ct. at 1566 (quoting United States v. Bagley, 473 U.S. 667, 678 (1985)).
156 Id. at 1566.

37 Jd. The circuit court held that after a court concludes that the failure to disclose constitutes error, the court must further determine whether the error is harmless. State
ex rel. Kyles v. Butler, 566 So. 2d 386 (La. 1990); Kyles v. Whitley, 5 F.3d 806, 818 (5th Cir. 1993).

1% Justice Souter explains that in Chapman v. California, the Court held that a constitutional error will overturn a conviction unless the error is “harmless beyond a
reasonable doubt.” 115 S. Ct. at 1566-67 (quoting Chapman v. California, 386 U.S. 18, 24 (1967)). Later, the Court held that a different standard should apply in habeas
cases, that is, the case should be set aside only if the error “had substantial and injurious effect or influence in determining the jury’s verdict.” 115 S. Ct. at 1567 (quoting

" Brecht v. Abrahamson, 113 S. Ct. 1710 (1993)).

19 115 8. Ct. at 1567.

10 1d.

'8! Jd. at 1569-71. In reaching this conclusion, Justice Souter emphasizes that the prosecution repeatedly referred to the two men as the government’s best witnesses. Id.
at'157L. . ’

' Id. For example, on two occasions, Beanie said that he bought the car from Kyles on Thursday, the day of the murder. However, during the taped conversation and in
his written statement, Beanie said that he first saw Kyles and the car on Friday. Id. at 1561-62. In the phone call to police, Beanie said that he bought a red Thunderbird
from Kyles. In later statements, it was a Ford LTD. /d. During the recorded conversation with police, Beanie said that after buying the car, he drove Kyles to Schwegmann's,
where they found Kyles’s car, and Kyles retrieved a brown purse from some bushes. In the written statement, Beanie said that after the purchase, they transferred groceries
and a brown purse from the Ford LTD to Kyles’s car. Later, they drove to Kyles's car at Schwegmann’s,and Kyles picked up a purse next to a building. /d.

141 d. at 1571-72. Justice Souter persuasively argues that Beanie should have been treated as a suspect by police based on the following: his admissions that he changed

the license plates on the Ford LTD; his police record, including crimes near the location of Schwegmann's; his knowledge of the crime scene; and his remark that if the
police “set [Kyles] up good,” they would find the murder weapon. /d. at 1572-73.
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;car at the crime scene some time after the murder. It also would The Court’s rejection of a sufficiency of the evidence approach

have fit the defense theory that the police investigation was unre- to analyzing these errors makes it very difficult for a trial counsel
liable.'®4 to predict whether the failure to disclose evidence will violate an
. T VI T o -accused’s constitutional rights. Despite overwhelming evidence
. Justice Souter then reviews the remaining evidence and finds of guilt, a due process violation is established if the suppressed
that it constitutes less than “overwhelming proof” of guilt. He evidence puts “the whole case in such a different light as to
concludes that, taken together, the undisclosed evidence under- undermine confidence in the verdict. "% The Court’s approach
mines confidence in the verdict.® Accordingly, the Court re- properly shifts the focus of the i inquiry from other mcrrmmatmg
versed the conviction. 66 L o ; evidence to the srgntﬁcance of the suppressed evidence.
) S ‘ - ’ . For the military practitioner, of course, Rule for Courts-Martial
“Kyles v. Whitley_ is significant for several Teasons. First, the 701' and Article 46' already provide strict guidance for the
split among the meémbers of the Court over the decision to grant disclosure of evidence. The Court of Appeals for the Armed Forces

certiorari illustrates the divergent views towards criminal proce-
‘dure generally, and death penalty cases particularly. The case
also clarifies the Bagley holding. In Kyles, the Court emphasizes
that a reasonable probability does not require the defense to es-

has repeatedly pointed out that disclosure obligations in the mili-
tary extend far beyond the constitutional protections afforded ci-
vilian defendants.'”" Because our rules favor generous discovery,
trial counsel will never want to knowmgly w1thho]d potentlally

-tablish that, had. the evidence been disclosed, ‘the result at trial exculpatory evidence.!”

would have certainly been different. Nor does a reasonable prob- : ‘ v L
ability require a finding that it:is more likely than not that the Kyles is of particular interest to the appellate attorney who
evidence would have changed the tesult.'®” Rather, the proper now has more ammunition with which to argue that the suppres-
#focus of a Bagley inquiry is whether the accused received a fair sion of evidence violated the accused’s due process rights. Where
trial despite nondisclosure: of evidence. . The accused’s due pro- the suppressed evidence is significant in terms of quality and quan-
:cess, rights are violated.only if the government'’s failure to dis- tity, the Supreme Court has shown that it will not hesitate to over-
close undermines confidence in the outcome. - turn a conviction. Major Wright. : .

184 Id. at 1573-74.
1% Id. at 1574-75. Justice Souter concludes that the police relied on an informant whose credibility was in serious doubt and who could have planted the evidence they
found, that the lead detective was either untruthful or uninformed, that one of the eyewitnesses described a gunman who looked more like the informant than the defendant,
that another eyewitness was coached, and that eyewitness descriptions varied significantly. Id. at 1575.

% Jd. at 1576. In a brief concurring opinion, three justices disagree with the dissent’s contention that certiorari was improvidently granted. Justices Stevens, Ginsburg, and
Breyer consider the case important because the original mistrial indicated that the case was close, that there were multiple items not disclosed, and that a review of the case
left doubt as to the defendant’s guilt. /d. The dissent, authored by Justice Scalia, begins by enucnzmg the majority’s decision to grant certiorari in a case where the issue,
in the dissent's view, is whether the law has been properly applied to the facts. That the sentence included the death penalty has little impact on the dissent. The dissent
contends that the circuit court applied the proper rule of law, and that the Court’s review of the case is intensely fact specific. /d. at 1576-78. Having expressed

-disagreement with the grant of certiorari, the dissent goes on to address the merits of the case. The dissent agrees with the majority’s pronouncement that the undisclosed
evidence must be considered curnulatively. For the dissent, however, the failure to disclose witness statements had a negligible effect on the verdict because the statements
only involved two of the four testifying witnesses. The dissent sees no reasonable probability that the jury would have believed all four witnesses were mistaken about the

_defendant’s identity. /d. at 1 578-79, Because of overwhelming evidence of guilt, the dissent contends that the suppressed evidence would have been immaterial to both the
verdict and the death sentence. Jd. at 1585,

187 115 S. Ct. at 1566 (quoting Strickland v. Washington, 466 U.S. 668, 693 (1984); Nix v. Whiteside, 475 U.S. 157, 175 (1986)). Strickland established the test to evaluate
claims of ineffective assistance of counsel. In Strickland, the Supreme Court rejected the more likely than not standard as too burdensome for the defense. Although that
standard is used for determining whether newly discovered evidence warrants a new trial, the Court pointed out that in those situations, one is not concerned that the
original trial was unfair or inaccurate. Strickland, 466 U.S. at 694. On the other hand, in the context of assessing counsel’s deficient performance, the critical issue is
whether the accused was afforded his constitutionally guaranteed Sixth Amendment right to the effective assistance of counsel. See U.S. Const. amend. VI. Therefore, the
Stnckland Court concluded that the reasonable probabrllty standard was appropriate. 466 U.S. at 694.

iea 115S. Ct. at 1566 For example conﬁdence in the verdrct might be quesnoned if the suppressed ev1dence would have suggested a different trial strategy ralsed another
defense, or presented other evidence.

"” MANUAL FOR COURTs- MARTIAL Umted States R C M 701 (1995 ed ) [heremafter MCM] 5 ' . ' ; A

™ 10 U s.C § 846 (1988)

' United States v. Green, 37, M.J. 88 (C. M A, 1993), Umted States v. Hart, 29 M.J. 407 (C.M.A., 1990) Umted States v. Eshalomi, 23 M.J. 12 (C M A 1986) See also
MCM, supra note 169, R.C.M. 701 analysis, app. 21, at A21-31 to A21-32.

72 n addition to yiolating the Rules for Courts-Martial or case law, failure to disclose evidence or information known to the trial counsel may violate ethical guidelines.
See, e.g., Dep'T oF ARMY, REG. 27-26, RULES OF ProFEssioNAL CONDUCT FOR LAwYERS, Rule 3.8d (1 May 1992).
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Notes from the Field

Firearms Training System:
A Proposal for Future Rules
of Engagement Training

A squad of United States Infantrymen is patrolling the border
between the Former Yugoslav Republic of Macedonia and
Bosnia. Cresting a hill near the border, the squad is
approached by armed Bosnian Serbs. For a tense moment, the
Serbs point their apparently loaded AK-47 rifles at them.

The above scenario is not contrived. 3d Infantry Division
soldiers found themselves in this dilemma during Zask Force Able
Sentry duty in the Former Yugoslav Republic of Macedonia.! The
proper use of force is critical in a peace keeping operation. The
use of force to attain a short term tactical success could lead to a
long term strategic failure,> With increasing frequency, future
military operations will require United States soldiers to apply
varying degrees of force.

From operations other than war (OOTW)? to traditional force
on force engagements, the operational tempo and rules of engage-
ment (ROE) can quickly change.? ‘United States Armed Forces
need to prepare for this challenge. Recently, the Commander in
Chief, United States Army Europe (USAREUR), commented on
these training challenges:

Regardless of unit type, whether a finance
detachment or an infantry squad, leaders must
understand certain OOTW tasks and train their
soldiers on them . .. OOTW brings a totally
new dimension to training to which
USAREUR commanders must adapt. For
example, chaplains, unit legal officers, and
‘public affairs personnel now have significant

roles in maneuver units. They truly become
combat multipliers and should be incorporated
in the commander’s decision-making process
for peace operations. Additionally, as part of
training programs for peace operations,
develop systems for dealing with the media.
We must train to interact with the media
intelligently in the sensitive environment of
OOTW, where perception is reality and where
misperception can hinder or deny mission
accomplishment.

A significant part of the training needs to be focused on the
use of force and ROE for individual responses. This article pro-
poses that the Army adopt an inter-active computer simulation
training device already employed by the Federal Bureau of In-
vestigation (FBI).

Changing political realities place United States forces in situ-
ations more familiar to civilian law enforcement officers than to
traditional warfighters.® Regardless of the policy debate concern-
ing whether United States soldiers should be involved in “law
enforcement” missions,” reality has shown that soldiers have been
and will be placed in police type situations where a more dis-
criminating use of force is required. Even in traditional force on
force conflicts, post combat operations, and nation building mis-
sions will require soldiers to operate in environments with some-
thing less than a declared hostile ROE.

Although ROE development has been the subject of compre-
hensive articles, the Army’s current use of force and ROE train-
ing could be improved to better prepare soldiers for these new
missions. The greatest void is in the development and implemen-
tation of a practical hands-on training device for individual sol-
diers preparing for OOTW missions.

! Interview with Task Force Judge Advocate, In Wuerzburg, Germany (Aug. 1994).

? Der'T oF ARMY, FIELD MANUAL 100-23, Peack OpeRATIONS, (Dec. 1994):

3 See Dep’T oF ARMY, FIELD MANUAL 100-5, OpERATIONS, ch. 13 (14 June 1993). ‘The United States joint military community adopted the term soon thereafter. See Joint
CHIEFS OF STAFF, PUBLICATION 3-0, DOCTRINE FOR JOINT OPERATIONS, paras. I-3 to 1-4 (9 Sept. 1993). Even as this article was being drafted, the United States Army strongly
indicated that the term itself will drop out of usage although the missions described by the term will remain a focus of doctrinal development. See Memorandum,

Commander, United States Army Training and Doctrineé Command, subject: Commander TRADOC’s Philosophy on the Term “Operations Other Than War” (2 Nov.
1992).

4 In Somalia and Haiti, United States soldiers assumed de facto law enforcement roles. United States soldiers in both locales performed street patrolling duties and often
confronted situations where they had to protect innocent lives—even if this role was not in their mission statement or charter. See CENTER For L. AND M. OperATIONS, THE
Law AND MILITARY OPERATIONS IN Harmi, 1994-1995, LESsoNs LEARNED FOR JUDGE ADVOCATES, at 32 (3 Oct. 1995) [hereinafter Harm—LESsoNs LEARNED).

% Policy Letter 95-1, Commander in Chief, United States Army Europe, subject: Command Policy Letter #1 (xx XXX xx).

¢ Harmi-LESsoNs LEARNED, supra note 4, at 19.

7 See Lieutenant Colonel Geoffrey B. Demarest, United Siates Army, The Srrareg:c Implications of Operarmnal Law (comprising a “Blue Cover Publication” of the
Foreign Military Studies Office at Fort Leavenworth, Kansns) (1995).

8 See Major Mark S. Martins, United States Army, Rules of Engdgemenrfor Land Forces: A Matier of Training, Note Lawyering, 143 MiL. L. Rev. 3, at 293 (1994) (this
comprehensive guide to rules of engagement development, training, and implementation identifies the Firearms Training System as a useful civilian law enforcement tool).
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Before analyzing the applicability of the FBI’s;training de-'
vice for military use, it is essential to understand the similarities
between civil law and military ROE concerning the use of force.
Civil law requires the “reasonable” use of force against imminent
threat of death or serious bodily injury.’ Most modern military
ROE embrace the concept of reasonable use of force with lan-
guage concermng “hostile acts” and “hostile intent.”'°

As demonstrated by ClV]l case law, reasonableness allows
for a more forceful response than many would anticipate. The
reasonable use of force standard also applies in military opera-
tions, but OQTW.mlss_lon parameters often complicate a soldier’s
ability to apply a reasonable response. Unlike pre-planned at-
tacks, raids, or ambushes, most OOTW missions do not clearly
identify a hostile force prlor to engagement. Therefore, the rea-
sonableness of a response is often predlcated on ldent1fy1ng hos-
tile acts or lntent ‘This decrsmn may be made by a young, fri ght-
ened soldler whose actions Wlll be firmly rooted in the quality of
training.

( _Action and Reaction Time

Threatenmg behavror that constltutes hOS[lle acts or intent often
cannot be clearly defined 'under OOTW ROE. Further soldiers
generally are not allowed to comm1t a pre- emptlve strlke against
a potential threat, yet they must be ready to respond approprlately
to hostile acts from an unidentified enemy. Under these circum-
stances, SOldlCl‘S must qu1ckly analyze the snuatlon and several
physnologlcal rfactors may affect their perception and analysis of
the threat, which may or may not justify a reasonable belief that
use of deadly force is authorized under the OOTW ROE. Like
civilian law enforcement officers, soldiers in OOTW situations
w1ll be forced to react qu1ck1y and approprlately to potential hos-

tile acts.' This could range from an isolated sniping incident to a
military type assault on a traffic control point or checkpoint.
Unfortunately, once a hostile act is initiated, the party in the de-
fensive posture may receive casualties before an appropriate re-
action is taken. The ability of a soldier to stop a hostile act is
generally limited to small arms fire, and the soldier may have
only seconds to confront the hostile act."

Sensory Distortion Phenomena

In extremely violent situations, the body’s survival mecha-
nisms focus on the threat, which increases the likelihood of stress
induced error. In these situations, the mind must analyze in sec-
onds events that usually take minutes to explain or analyze ratio-
nally. Historically, there are many examples of this phenomena.
Winston Churchill, in describing his experience of: battle at
Omdurman, stated that it was like watching a sitent film.’ Police
officers often completely discharge their firearms and later report
that they cannot recall ever hearing a shot or feeling recoil.'

Despite the inherent stresses, danger, and difficulties, United
States soldiers are often deployed with minimal guidance on the
use of force,which most often is in the form of “last resort” lan-
guage.”> “Last resort” language may be improper for three
reasons: (1) it may cause soldiers to hesitate when reacting, al-
lowing the hostile act to achieve its intended effect or escalate in
violence,'* (2) it is not required by international law nor most
strategic policy objectives, and (3) commanders may be tempted
to substitute “last resort” caveats for essential training on how
and when to respond with deadly force.

Furthermore, although OOTWTR'OE “Jast resort” language
may be understood by lawyers, senior commanders, and plan-

¢ The t'ollowing langnage from three seminal use of force cases highlights the judicial recognition of the speed and turbulence surrounding use of force scenarios:

The reasonableness of a particular use of force must be judged from the perspective of a reasonable officer on the scene, rather than with the 20/20
vision of hindsight. Allowance must be made for the fact that police officers are often forced to make split-second judgments—in circumstances
that are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a particular situation. Graham v. Connor, 490 U.S.

386 (1989).

Where a law enforcement officer has probable cause to believe that a criminal suspect poses a threat of serious physical harm, either to the officer
or to others, it is not unreasonable to prevent escape by using deadly force; thus, if the suspect threatens the officer with a weapon or there is
probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may
be used if necessary to prevent escape, and if, where feasible, some wamning has been given, Tennessee v. Garner, 471 U.S. 1, at 9 (1985).

" Personal notions of proper police procedure must not be substituted for the instantaneous decision of the officer at the scene. What constitutes
reasonableness may seem quite different to someone facing a possible assailant than to someone analyzing the question at leisure. Smith v. Freland,
954 F.2d 343 (6th Cir. 1992). Reasonableness does not require that the officer to select the “least intrusive™ alternative, only a “reasonable” one.

Illinois v. Lafayette, 462 U.S. 640 (1983).

10 See Secret Chairman of the Joint Chiefs of Staff, Instruction 3121.01, Standing Rules of Engagement for United States Forces (1 Oct. 1994) (including an unclassified
portion; Enclosure A, intended for wnde dnstnbunon) (thlS document is the source from which most mission rules of engagement are denved)

I John C. Hall, Deadly Force in the Defense of Ltfe FBI Law Enforcement Bulletm (Aug 1993) [hereinafter Hall].

12 Interview with John C. Hall, FBI Special Agent, in Quantlco. Virginia (June, 1994) [hereinafter Interview with Hall].

13 For example dead]y force wrll not be used except as a last resort.

!

!4 The last resort langunge may have contnbuted to the United States Marines lack of precautions and readiness in the Beirut, Lebanon, bombing attack of October 1983.
See generally Der’1 oF DEFENSE, REPORT OF THE COMMISSION ON BEIRUT INTERNATIONAL AIRPORT TERRORIST ACT (23 Oct. 1983) (The Commission’s ﬂndmgs on this incident
highlight many inadequacies ranging from the specific rules of engagement to national policy objectives; however the findings 1dennﬁed that the Manne sentries involved

were not properly trained as to when to react with deadly force.).
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ners, it may be misunderstood and misapplied by soldiers who
have not had the benefit of practical and realistic hands-on train-
ing. At a minimum, lane training, role playing, and other situ-
ational training exercises (STXs) should be considered.

Civilian law enforcement agencies recognize that individuals
will react to stress as they were trained. Accordingly, civilian law
enforcement agencies spend a great deal of time on realistic use
of force training for their agents. The Federal Buréau of Investi--
gation (FBI) maintains a premiere law enforcement use of force
training program. In addition to outstanding hands-on training
facilities, the FBI also has a historical, legal, and technical data-
base on use of force situations.'”” The Firearms Training System
is perhaps the most effective device in the FBI’s training inven-

tory.!'s

Firearms Training System

Unlike traditional target ranges, the Firearms Training Sys-
tem (FATS) attempts to replicate the conditions of stress, time
compression, and sensory deprivation prevalent in violent situa-
tions. The system consists of a large training room with a wall- -
sized projection screen. Projected onto this screen are differing
CD-ROM (compact disc read only memory) driven scenarios re-
quiring an agent to make use of force decisions in accordance
with FBI policy. The scenarios are fast-paced, offered in varying
degrees of illumination, often innocuous, and always subject to
change. The agent in training is equipped with a realistic simu-
lated weapon which emits laser “bullets” that impact on the target
screen. The laser sensitive screen instantly records the shots on
the system’s computer. The computer, depending on the place-
ment of shots, lack of shots, or verbal commands, then continues
the scenario to its conclusion. The computer can then play back
the scenario to show the hits and misses. More importantly, the
training staff can identify appropnate or inappropriate uses of
deadly force."”

Prior to undergoing FATS training, FBI agents are briefed
extensively in the classroom on the FBI’s use of force policy. In
military scenarios, the appropriate use of force would be mission
specific. The role of a judge advocate, therefore, would be to
brief soldiers on the use of force policy for a specific mission,
observe the FATS training, then debrief the soldiers, forcing them
to justify their actions. The RAMP training'® and STX debriefings
would go hand-in-hand with this type of training.

!5 See Hall, supra note 11.

The Army already possesses the basic hardware used to train
military policemen that could accommodate the FATS."” The dif-
ferences, however, between the current Army systems and the
FBI systems are significant:

(1) The FBI systems are capable of “branching.”
That is, the program’s responses are depen-
dent on the actions of the trainee. If the trainee
issues clear and concise orders, the system may
resolve itself without escalating in violence.
If the trainee shoots poorly, or merely wounds
a subject, the subject may return fire. The
Army systems are not capable of branching
and continue without regard to the trainee’s
decisions. As such, they are marginally use-
ful as initial shoot-don’t shoot training devices.

'(2) The FBI scenarios are being specifically writ-
ten for FBI use of deadly force policy while
the Army systems are generic law enforcement
scenarios not tailored to the military police’s
use of deadly force policy. More importantly,
no developed or implemented scenarios cover
military operations.

The Army could develop a full range of ROE dependent FATS
scenarios which would present realistic OOTW training. Because
the Army already has fielded the hardware to support such a sys-
tem, the costs of development would be limited primarily to the
production of the new scenarios. When developing an Army sys-
tem, the following factors should be considered:

(1) The classified nature of most ROE would gen-
erate special production, storage, and utiliza-
tion problems. This could be attenuated by
reviewing classification levels and limiting
truly classified scenarios to smaller units such.
as special operations, scouts, or long range
surveillance detachments. ‘

(2) The number of scenarios that would be needed
to cover the spectrum of both conventional and
OOTW would be high. Additionally, to
achieve branching capabilities, each scenario

' The Firearms Training System is déveloped and manufactured by Firearms Training Systems, Inc., Norcross, Georgia.

7 Hall, supra note 11; see generally Interview with Hall, supra note 12 (the author visited the FBI Academy in June 1995 and in August 1995 where FBI mstructors

including John C. Hall, explained and demonstrated the Firearms Training System).

18 See HArm—LESsoNs LEARNED, supra 4, at 86, discussing default rules of engagement principles to be taught as a common soldier task under the acronym of RAMP
(Return fire with aimed fire; Anticipate attack; Measure the amount of force; and Protect with deadly force only human life and property designated by command). The
RAMP principles should be taught in briefings, situation training exercises, and other throughout rules of engagement train-ups for specific missions.

' At least fifty systems are in United States Army Europe supply channels alone.
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. would require many.iterations to be recorded .
++ 1nproduction,. Costs could be lessened by jOlllt Coa
« . planning and scripting.

(3) The possibility of changes in international law
or the political goals of the United States may’
make these programs obsolete. Updates and
proper training of the trainers would be nec-
essary. Self-defense and use of deadly force,
however, would remain the focus of the pro-
gram—areas of the law which are fairly stable.

% Dep'T oF ARMY, FIELD MANUAL 100-5, OpeERATIONS (14 June 1993).

The importance of effective individualized ROE training
cannot be overstated in light of the volatile political situations in
regions where most OOTW missions will be conducted.. The
uncertainties and “fog of war” described in Chapters 13 and 14 of
Field Manual 100-5, Operations,® can be reduced by realistic
OOTW ROE training: The FATS system, by closely mimicking
the threatening situations encountered in OOTW, would provide
more. effective -use of force training under stressful condmons
Captain DavrdG Bolgrano : S

R USALSA Report o

‘United States Army Legal Serfvices Agéndy

Litigation Division Notes
The Proposed Military Per_sonnel Review Act

The M111tary Personnel Branch of the Umted States Army s
ngatlon varsron defends the United States government and its
officials in lawsuits that challenge military personnel decisions
and actions. Typical examples of such suits include challenges to
the Department of Defense’s (DOD) policy on homosexual con-
duct, disputes over disability determinations, and claims by cur-
rent or former soldiers who allege that they have been adversely
affected by personnel actions such as adverse evaluation reports,
nonselection for promotion, administrative discharges, or incor-
rect military records. The DOD is currently drafting proposed
legislation—the Military Personnel Review Act'—which would
dramatically affect the Army’s defense of those suits.? This note
briefly analyzes the significant litigation aspects of this proposed
legislation.

R

Currently. soldiers obtain _]UdlClal review of personnel | actions
in all district courts and in the Umted States Court of Federal
Claims. Appeals of those decisions go to the federal c1rcu1t courts
of appeals. Dependmg on the federal circuit in whrch the suit is
filed, results on fundamental questions may vary: whether ex-
haustion of administrative remedies is required before filing suit;?
when the cause of action accrues for statute of limitation pur-
poses;* and whether the particular issue is one within that, or an-

other, court’s exclusive jurisdiction.* Not surprlsmgly, different
courts reach conﬂlctmg conclusions on the same issues. These
inconsistencies cause an unproductlve expendlture of tlme and‘
money by plaintiffs, govérnment attorneys, and the courts.

The purpose of the proposed Military Personnel Review Act
(MPRA) is to establish a unlform effectrve, and effrcrent means
to review justiciable m111tary personne] decisions. First, the pro-'
posal would mandate exhaustlon of admmlstratlve remedies, mak— ‘
mg the m111tary review boards the focal pomts of dec1srons

.

! This is not the official title of the act, but for purposes of this note, the proposal will be described as the Military Personnel Review Act.

? A DOD working group, chaired by the United States Air Force, is currently reviewing the proposed legislation. For the current status of the review of the proposed
legislation, contact Major Kevin Chapman, (703) 696-1613.

* Compare Duffy v. United States, 966 F.2d 307 (7th Cir. 1992) and Hodges v. Callaway, 499 F2d 417 (5th Cir. 1974) (exhaustion required) with Hurick v. Lehman, 782
F2d 984 (Fed. Cir. 1986) (exhaustion permissive).

 Compare Geyen v. Marsh, 775 F2d 1303 (5th Cir. 1985) and Blassingame v. Secretary of the Navy, 811 F.2d 65 (2d Cir. 1987) (cause of action accrues when plaintiff
exhausts administrative remedy) with D’ Andrea v. United States, 27 Fed. C1.'612 (1993), aff "d, 6 E3d 786 (Fed. Cir. 1993) (cause of action accrues at time of challenged

action).
BRI

3 The “Little Tucker Act” provides that “district courts shall have original jurisdiction, concurrent with the United States Court of Federal Claims, of - . , [a]ny . ... civil
action or claim against the United States, not exceeding $10,000 in amount, founded . . . upon any express or implied contract with the United States, or for liguidated or
unliquidated damages in cases not sounding in tort.” See 28 U.S.C. § 1346(a)(2) (1988). The Court of Federal Claims, however, has exclusive jurisdiction over such claims'
in excess of $10,000.- /d. § 1491. Jurisdictional disputes often arise when a soldier brings suit in federal district court and, as relief, seeks reinstatement in the Army:. If the
plaintiff were to prevail, reinstatement would result in the court awarding the soldier back pay, usually in an amount greater than $10,000. The Government, with varying
degrees of success, often argues that the case should be transferred to the United Court of Federal Clalms Compare Mitchell v. United States, 930 F.2d 893 (Fed C1r 1991)
with Poole v. Rourke, 779 F. Supp. 1546 (E.D. Cal. 1991). . R [N
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concerning military personnel. For actions challenging Army de-
cisions, a plaintiff would be required to ‘seek relief. through the
Army Discharge Review Board,® if applicable, and the Army Board
for Correction of Military Records’ prior to judicial review. The
boards would make any necessary findings of fact, interpret ap-
plicable regulations and statutes, and issue final decisions. Addi-
tionally, the MPRA would clarify current statute of limitations
issues. A plaintiff would be required to pursue administrative
relief with the appropriate service board within three years of the
challenged action to preserve the right to seek subsequent judi-
cial review®

Another provision of the MPRA would ellmmate all tr1a1 court
level review of military personnel actions. A plamtlff would no
longer be able to challenge adverse agency administrative dec1—
sions in a federal district court or in the United States Court of
Federal Claims. Instead, adverse decisions would be appealed,
within sixty days of the administrative decision, directly to a fed-
eral appellate court. Two courts under serious consideration to
perform that review would be the United States Court of Appeals
for the Federal Circuit or the United StateS Court of Appeals for
the Armed Forces, either of which would be the sole and ccntral-
ized forum for judicial review.”

This proposed legislation presents a number of advantages to
the services and potential plaintiffs. The requirement to first ex-
haust administrative remedies before the military review boards
would allow complaining parties to obtain relief without resort-
ing to the judicial process. Factual and legal arguments would be
more clearly focused in detailed administrative records, and the
services would be given an increased opportunity to discover and
correct their own ervors before judicial review. Centralizing ap-
pellate review in one court would foster the development of uni-
form case law and would eliminate confusing jurisdictional is-
sues and conflicting precedent. In short, the proposed legislation
would, if enacted, establish an effective avenue of relief for a
soldier and provide an efficient means to review military person-
nel decisions.

Whether this proposal will ever become law, much less re-
main in its current form, is uncertain. However, given the intense
scrutiny this area is receiving in Congress and in the DOD," it is
very likely that some form of legislation addressing litigation of
military personnel decisions will ultimately become law. Major
Kevin Chapman. =

Environmental Law Division Notes

Recent Environmental Law Developments

.+ The Environmental Law Division (ELD), United States Army

" Legal Services Agency, produces The Environmental Law Divi-

. sion Bulletin (Bulletin), which is designed to inform Army envi-
ronmental law practitioners of current developments in the
environmental law arena. The Bulletin appears on the Legal Au-
tomated Army-Wide Bulletin Board Service, Environmental Law
Conference, while hard copies will be distributed on a limited
basis. The content of the latest issue is reproduced below.

Calculating Potential to Emit for Emergency Generators

The Environmental Protection Agency (EPA) has issued guid-
ance pursuant to § 112 and Title V of the Clean Air Act on emer-
rgency electrical generators and their potential to emit.!" An
emergency electrical generator is defined as a generator whose
: sole function is to provide back-up power when electricity from a
local utility is interrupted. The EPA has determined that 500 hours
is an appropriate default assumption for estimating the number of
. hours that an emergency generator could be expected to operate
under worst case conditions. Alternative estimates can be made
on a case-by-case basis when justified by the source owner or
permitting authority; if, for example, historic data on local power
outages indicate that a larger or smaller number would be appro-
priate. Lieutenant Colonel Olmscheid.

¢ Pursuant to 10 U.S.C. § 1553, the Secretary of the Army has established the Army Discharge Review Board (ADRB). The policies, procedures, and govemning rules of

-the ADRB are set out in Army Regulation 15-180, Boards, Commissions, and Committees: Army Discharge Review Board (15 Oct. 1984), and can be found at 32 CER.
§ 581.2, Title 10 U.S.C. § 1553 provides, “The Secretary . .. shall . . . establish a board of review, consisting of five members, to review the discharge or dismissal . . . of
any former member of an armed force under the jurisdiction of his department .. .. A board established under this section may ... . change a discharge or dismissal, or issue
a new discharge, to reflect its findings.” ' ‘

7 Pursuant to 10 U_S.C. § 1552, the Secretary of the Army has established the Army Board for Correction of Military Records (ABCMR). The policies, procedures, and
governing rules of the ABCMR are set out in Army Regulation 15-185, Boards, Commissions, and Committees: Army Board for Correction of Military Records (18 May
1977), and can be found at 32 CER. § 581.3. Title 10 U.S.C. § 1552 provides “The Secretary of a military department, under procedures established by him and approved
by the Secretary of Defense, and acting through boards of civilians of the executive part of that military department, may correct any military record of that department
when he considers it necessary to correct an error or remove an injustice.”

* The MPRA would also effectively overrule cases like Detweiler v. Pena, 38 F3d 591 (D.C. Cir. 1994) (holding that § 205 of the Soldiers’ and Sailors’ Civil Relief Act
suspends the Board for Correction of Military Records' three-year statute of limitations during a service member's period of active service).

? This process is analogous to review of civilian personnel complaints brought before the Merit Systems Protection Board and subsequcnlly appealed to the Umted States
Court of Appeals for the Federal Circuit. See 5 U.S.C, § 7703 (1988).

19 See sections 555 and 559 of House Report 1530, as passed by the Senate, the pending National Defense Authorization Act for Fiscal Year 1996.

142 U.S.C. §§ 7401-7642 (1988).
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Endangered Specres Act Update

The Reauthonzatron of the Endangered Species Act (ESA)”
ihas stirred considerable discussion in Congress; however, little
Tintérest has-been shown in changing federal agencies’ roles to

conserve and recover threatened and endangered species. Most
of the debate has centered on relieving the ESA’s burden on pri-
vate landowners. "Consequently, a revised ESA could mean that
federal lands will ultimately play an even greater role in the con-
servation-and recovery of listed species.

- “While the: congressional ‘deliberations simmer, ‘installations
are reminded of the continuing need to comply with chapter 11 of
Army Regulation 200-3, Natural Resources: Land, Forest and
Wildlife Management, Endangered/Threatened Species Guidance
(AR 200-3)," which implements the ESA in the Army. Any change
to the ESA, or the Army’s requirements under the ESA, promptly
fwill be reflected in AR 200-3, chapter 11. In the interim, the Army
remains cominitted to being a national leader in conserving listed
species and will continue to carry out mission requirements in
harmony with the requirements of the current ESA. Major Ayres.

Endangered Species Act Compliance

P

One of the most crucial steps an installation can take toward

ESA compliance is to publish an Endangered Species Manage-
‘ment Plan (ESMP). Installations should not delay production and
publication of their ESMP pending the ESA’s Reauthorization.
Army Regulation 200-3, chapter 11, provides details on the prepa-
-ration and approval process of ESMPs. Some of the key pomts
for ESMP preparatlon mclude '

Estabhsh an 1nstallauon workmg team to draft

.- the ESMP. ‘At a minimum, the team should
include natural resources personnel, individu-
als involved in testing and training activities,
and environmental law specialists.

*  Prepare ESMPs for each listed and proposed
species and critical habitat but consider a com-
bined ESMP that addresses each species by
focusing on the ecosystem approach.

s *,Establish installation conservation goafs in |
~consultation with the Fish and Wildlife Ser-
" vice or the National Marine Fisheries Service.

1216 U.S.C. §§ 668-1542 (1988).

7% Omit state hsted spec1es—theyarenot requ1red o
o “for ESMPs o o

Cx W1th the installation commander’s approval
" incorporate the ESMP into the installation’s
"integrated natural resources management plan.

"Ma;ljorAyres. :
The Current ESA Reauthorizatiorr Discussion F

No clear winner has emerged in the ESA Reauthorrzatlon pro-

cess. Currently, four House bills and four Senate bills are bemg
considered to revise or to reauthorize the ESA. The Reauthonza-

tion bill submitted by Representatives Young (R-Alaska) and
Pombo (R- Cahfomra) HR 2275 (Young/Pombo bll]), seems to
have received the most attention from the media because it pre-
sents the most sweeping revision of the ESA. Like several of the
proposals the Young/Pombo bill would require govemment com-
pensation of landowners affected by the species law. Yet, unhke
other proposals, the b1]1 would also decrease the degree of con-
sultation currently required of federal agencies under section 7 of
the ESA. Reportedly, two House Republicans, Representatlves
Gilchrest (R-Maryland) and Saxton (R-New Jersey), are prepar-
ing another Reauthorization bill in response to the Young/Pombo
bill. According to the sponsors, their bill would highlight the
ecosystemn approach as the key to protecting habitat for the pres-
ervation of wildlife. Several of the bills, including the Young/
Pombo bill, have been referred to commrttee for review. Ma_|or
Ayres ! '

) Clean Wafer Kct Enforcemerii . .

In the case of Umted States v. Telluride Co ,‘4 the United States
District Court for the District of Colorado (DlStl‘lCt of Co]orado)
ruled that the Clean Water Act violations occurring more than
five years before the EPA filed an enforcement action was barred
by the general statute of limitations.’> The District of Colorado
court based its decision on 3M Company (Minnesota Mining &
Manufacturing) v. EPA.'® In 3M, the United States Court of Ap-
peals for the District of Columbia (D.C. Circuit) held that the
five-year statute of limitations for an action, suit, or proceeding
for enforcement of a civil fine, penalty, or forfeiture applied to
administrative proceedings brought by the EPA to impose civil
penalties for violations of the Toxic Substances Control Act. The
D.C. Circuit reasoned that an administrative proceeding was “for

i’ DEP ToF ARMY REG 200- 3, NATURAL Rssouncss LAND, FOREST AND WILDLIFE MANAGEMENT ENDANGERED/I' HREATENED SPEClEs GUIDANCE ch ]l (28 Feb. 1995) [herem

after Army Regulation 200-3]

R TN '

14 884F Supp. 404 (D. Colo. 1995) (order grantmg partial summary judgment).
15 28 U.S.C. § 2462 (1988) (five year statute of limitations).

' 17F.3d 1453 (D.C. Cir. 1994).
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the enforcement of” a civil penalty under terms of the general
limitations statute. The statute of limitations started to run when
3M allegedly committed the violations giving rise to penalties
rather than the date the EPA reasonably could have been expected
to detect the violations. It should be noted, however, that other
courts have held that, for purposes of .the Clean Water Act, the
statute of limitations commences when discharge reports are filed
with the EPA, not when the illegal discharge occurs."”

The EPA, concerned that the ruling in Telluride has troubling
implications for other environmental enforcement actions, has
asked the Department of Justice to take an interlocutory appeal to
the Unitéd States Court of Appeals for the Tenth Circuit. Major
Saye.

“‘Availability of Government Witnesses in
L Civil Litigation

The ELD has recently received several questions from the
field on whether current or former Department of Army (DA)
employees (including active and retired military personnel, and
DA contract personnel) may be subpoenaed for deposition or in-
terviewed in connection with an environmental lawsuit in which
the United States is not a party. Army Regulation 27-40" estab-
lishes the procedures that must be followed to protect govern-
ment interests that may or may not be readily apparent. This is
especially true in environmental litigation where liability issues
are often settled in piecemeal fashion, causing parties to be added
throughout the course of the suit.

DA Policy

" Current and former DA employees are generally. prohibited

from testifying or disclosing official information in response to :

subpoenas, court orders, or requests. *“Official information” that
may not be disclosed encompasses all information acquired by
DA personnel as part of their official duties or because of their
official status while they were employed by or on behalf of the
DA. Additionally, current DA personnel generally may not tes-
tify as an expert witness or.give an expert opinion for a party
other than the United States. Likewise, former DA personnel
normally are precluded from giving expert testimony or opinions
concerning official information, subjects, or activities, unless serv-
ing as a govemment witness.

Exceptions

Persons or parties may submit written requests (fourteen days

in advance) to depose or question current or former DA employ-

ees about official information. These requests must specifically

address the nature and relevance of the information sought. Staff
judge advocates or legal advisors may grant such requests after

carefully considering the releasability factors outlined in Army

Regulation 27-40" and consulting with an ELD litigation attor-

ney. The Chief, ELD, may also grant special written authoriza- -
tion for current or former DA personnel to testify as expert

witnesses or to render expert opinions on environmental subjects

or activities where exceptional need is shown and when testimony
is not adverse to the interest of the United States.

Environmental law specialists should ensure that all DA per-
sonnel involved with environmental activities understand that they
must immediately contact their legal advisors if they receive a
subpoena, court order, or informal request to discuss any subject
related to their official duties. Major Mayfield.

EPA Document Production Critical

In calculating the amount of a proposed penalty in an admin-
istrative complaint for an alleged violation of the Resource Con-
servation Recovery Act (RCRA),? the EPA conducts a two-part
analysis pursuant to its 1990 RCRA Civil Penalty Policy. First,
the EPA determines the “gravity-based” penalty component and
any multiday component by examining the potential for harm to
the environment and the extent of deviation from the statutory
requirement. Second, the EPA “adjusts” this figure either up-
ward or downward to examine the applicability of the following
factors: (1) good faith efforts to comply or lack of good faith, (2)
degree of willfulness and/or negligence, (3) the alleged violator’s
history of noncompliance, (4) the alleged violator’s ability to pay
(downward adjustment only), (5) any supplemental environmen-
tal projects undertaken (downward adjustment only), and (6) other
unique factors (such as, litigation risks). The EPA inspector fills
out detailed final penalty worksheets and narrative explanations
as part of the analysis of these factors.

Review of the EPA’s penalty calculations and worksheets is |
critical to an environmental law specialist’s defense of their-
client installation. InJ uly 1995, an Alabama wood treatment com-
pany was fined $497,500.00 by the EPA for operating a hazard-
ous waste disposal facility without a permit in violation of RCRA
and Alabama hazardous waste regulations.?’ After reviewing the
EPA’s worksheets, however, the company was able to argue suc-
cessfully that the EPA had exaggerated the harm to the environ-
ment and that the company's good faith efforts to comply with
the law had not been sufficiently taken into account. Based on
these arguments and the determination that the proposed fine was

17 Public Interest Research Group of New Jeyrsey v. Powell Duffryn, 913 F.2d 64, 75 (3d Cir. 1990); United States v. Hobbs, 736 F. Supp. 1406 (E.D. Va. 1990). aff 'd 947
F.2d 941 (4th Cir. 1991), cert. denied, 112 S.Ct. 2274 (1992); and Atlantic States Legal Foundation v. Al Tech Specialty Steel Corp., 635 F. Supp. 284, 287-288 (N.D.N.Y.

1986).

'* Der't OF ARMY, REG. 27-40, Lmaation, ch. 7 (19 Sept. 1994) [hereinafier Army Regulation 27-40].

% [d. para. 7-5(b).

2 42 U.S.C. §§ 6901-6986 (1988).

' In re Everwood Treatment Co., No. RCRA-IV-92-15-R (EPA ALJ July 7, 1995).
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designed to punish rather than deter, the company was only as-*

sessed a penalty of $59 700 00.

|

ney work product and predecisional deliberative documents.'If
the EPA refuses to disclose its penalty calculation ‘documenta-

tion, despite negotiation demonstrating the accelerated and fair-
results achieved by opén disclosure, then a motion to compel dis- -

covery must be filed immediately. The motion should state how,
under 40 C.FR. § 22.19, further discovery would:not unreason-
ably' delay the proceeding, that the information is not-otherwise

obtainable, and that it is highly probative on the issues alleged in :

the complaint. Contact your major command environmental law

specialist or the ELD for assistance in assessing your particular

situation. Captain Anders.
Fi’ne*R’eporting Polivcy for
Environmental Law Specialists .

‘ Réporting Enforcément Actions

‘ Immedlately report to the ma_|or command (MACOM) anyr:'

enforcement action (ENF), notice of violation (NOV), notice of
noncompllance or suspected noncomphance with federal, state,

or local environmental regulatlons The MACOM will report '

within forty- erght hours to the United States Army Environmen-

tal Center in accordance with Army Regulation 200-1, Environ- .

mental Prdtection and Enhan(jement.23

Any actual or llkely ENF or N OV taken agamst the Army that

involves a fine, penalty, fee, tax, ‘media attention, or has potentlal

or actual off-post impact should be reported by the MACOM en-)‘_l
vironmental law specialist to the ELD within forty elght hours

after receipt. The installation env1ronmental law spec1allst should
provide written notification to the MACOM environmental law
specialist and the ELD descrlbmg the alleged violation(s), the
regulator’s intended response ; and the installation’s posmon on
the action wnthm seven days of receipt of the violation notlﬁca-
tlon

o (_]pdating of Enforcement Actions
Notlfy the MACOM environmental law specialist of all sig-

nificant activity in all open ENFs.' Send a detailed summary of
the status of all active ENFs to the MACOM environmental law

specialist by the fifteenth day of each month. Forward all envi- |
ronmental agreements contemplatéd through the MACOM to ELD

for legal review prior to signing. Environmental agreements in-
clude, but are not limited to, consent orders, consent agreements,

compliance agreements, memorandums of agreement, memoran- |

dums of understanding, federal facility agreements (also called

2 40 C.FR. § 2.118(a)(5) (1995).

In an attempt to bolster its negotiating strength, the EPA-
occasionally has refused to release its penalty worksheets and nar-
ratives, citing Freedom of Information Act exemption 5% as attor-"

IAGs), and federal facrllty compllance agreements Captain
Anders pa e '

RSV

v J, Multisector: General _Stormwater Permit

On29 September 1995 the EPA publlshed notice of |ts
muiltisector general stormwater permit in the Federal Register.
The multisector permlt replaces the original group permit con-
cept that was abandoned by the EPA. The multisector permit will
provrde industry spemﬁc coverage for installations located in states
and other areas that do not administer the stormwater permit pro-
gram for federal facilities such as Arizona, Delaware, Florida,
Idaho, Louisiana, Maine, Massachusetts, New Hampshire, New
Mexico, Oklahoma, Texas, Vermont, Washington, Puerto Rico,
the District of Columbia, Johnston Atoll, and Midway and Wake
Islands. The EPA will encourage states that do have stormwater
permit authority to consider adopting the multisector permit.

The multisector permit covers twenty-nine industrial sectors, :
including: (1) hazardous waste treatment, storage, or disposal
facilities; (2) landfills and land application sites; (3) steam elec-
tric power generating facilities; (4) vehicle maintenance or equip-
ment cleaning areas; (5) wastewater treatment works; and (6) print-
ing and publishing facilities. Installations that include more than
one .of the listed twenty-nine industrial activities must comply
with the permit and monitoring requirements for each activity.

Installations in the affected states will have ninety (90) days
to decide whether to seek coverage under the multisector permit
or to remain subject to the general permit issued by the EPA on 9
September 1992. If a decision is made to seek coverage under the
multisector; permit, a notice of intent must be ﬁled with the EPA
by 28 December ‘1995 S ‘

"' Like the baseline genetal permit, the multisector permit re-
quires installations to develop a stormwater pollution prevention
plan and fulfill recordkeeping, monitoring, and reporting require-
ments. One advantage of the multisector permit is that it offers
reduced monitoring requirements for mstallatlons that meet pol-
lution goals. Another advantage is that it contains pollution pre-
vention and monltormg requ1rements tallored to spec1ﬁc mdus-
tries.

Several types of stormwater discharges will not be eligible
for the multisector permit. These include: (1) stormwater dis-
charges Sub]CCt to an existing permit, except for facilities that are
currently subject to the baselme general permit; (2) dlscharges
associated with industrial activity from' inactive mines, inactive
landfills, and inactive oil and gas operations that are located on
federal lands; (3) activities that would result in a violation of the
National Historic Presérvation Act; and (4) activities that are likely
to adversely affect’ endangered species. '

** DEP'T OF ARMY, REG. 200-1, ENVIRONMENTAL PROTECTION AND ENHANCEMENT, para. 12-7 (23 Apr. 1990).
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The Army Environmental Center intends to provide more de-
tailed technical information ¢oncerning the multisector stormwater
permit to affected installations in the near future. Major Saye.

Installation Status Report Approved

General Dennis J. Reimer, Chief of Staff of the Army, has
approved the new Installation Status Report IT (Environment) (ISR
IT) for use in the continental United States in fiscal year 1996.
The ISR II assesses an installation’s environmental status and as-
signs a readiness “C” rating. Implementation of the ISR II in
1996 will proceed as follows:

January ... nneenenenn ISR II Installation Level
. Training . ’
J anuary--March ........................... Headquarters Training
March--April ......occcimrrree Installation submission
- of ISRIT °
June ..o MACOM Submission‘
- ‘ of ISR 11 to Headquarters

The ISR II is designed to provide the commander with a
macrolevel overview of the installation and serves as an annual
environmental compliance assessment system (ECAS) internal
audit. The external ECAS program will continue on a three year
cycle, but the ISR II should help spot and prevent problem areas
on a nearly continuous basis using command resources. Mr. Nixon.

LandﬁllRegulatcd Source

The United States District Court for the Eastern District of
Pennsylvania held that a landfill is a major emissions source un-
der the Clean Air Act (CAA), and that operation of the landfill
without a permit violates the CAA.>* The Pennsylvania Depart-
ment of Environmental Resources Bureau of Waste Management
issued a solid waste permit to the landfill operators in 1992. The
permit did not require the operators to obtain a CAA New Source
Review Permit but did require them to obtain a permit to install
and operate a gas management system. The district court held
that the landfill emits enough volatile orgamc compound to be
classified as a major stationary source of air pollution and it should
be subject to part D of the CAA preconstruction review require-
ments for areas classified as not in compliance with the CAA
requirements. This case stands for the proposition that landfills
are stationary sources subject to regulation under the CAA. Lieu-
tenant Colonel Olmscheid.

Liability Under the Comprehensive Environmental
Response, Compensation, and Liability Act

Specific intent to arrange for the disposal of a hazardous sub-
stance is not required to be liable for cost recovery as an “ar-

ranger” under 42 U.S.C. § 107(a)(3) of the Comprehensive Envi-
ronmental Response; Compensation, and Liability Act. Both the
parent company and the officers of a corporation arranging for
disposal may be liable if they have the authority to control the
disposal of hazardous substances and exercise “actual or substan-
tial control, directly or indirectly, over the arrangement for dis-
posal or the off-site disposal, of hazardous substances.” Active
corporate officials who have the authority and ability to control
disposal arrangements may be held liable even if they do not ac-
tually seek to control, or are aware of, the arrangements to dis-
pose of hazardous substances.?* Lieutenant Colonel Lewis.

Clean Air Act—Title V Fossil Fuel Boilers

The commander, as the responsible official of an installation,
must certify that the installation is in compliance with the require-
ments of the Clean Air Act pursuant to the Title V program. As
part of the application process, the commander must ensure that
the installation has conducted a thorough compliance assessment
and that the application contains an accurate description of the
installation’s compliance status. This compliance assessment in-
cludes a review of current major and minor new source review
(NSR) permits.

Commanders are not required to consider previous NSR per-
mit applicability determinations as part of their inquiry in prepar-
ing Title V permit applications. Commanders must rectify past
noncompliance as it is discovered and remain subject to enforce-
ment actions for any past noncompliance. Furthermore, the per-
mit shield does not apply to noncompliance that occurred prior
to, or continues after, submission of the Title V permit applica-
tion.

A specific area of concern involves fossil fuel boilers under
the NSR permit program.. Installations may have modified or
constructed new fossil fuel boilers that qualify as a “major source”
under the NSR permit program without first meeting NSR permit
requirements. If an installation meets the “major source” thresh-
old, the commander must meet NSR requirements before autho-
rizing any modifications or new construction of fossil fuel
boilers.

. The EPA’s White Paper dealing with Title V applications, pub-
lished 10 July 1995, makes clear that if an NSR analysis was made
and it was determined that the installation was not a major source,
the installation does not need to revisit the issue and second guess
its original determination. If an error concerning NSR applica-
bility is discovered during the Title V application process, the
commander is obligated to rectify the error and meet the NSR
requirements. This obligation holds true regardless of whether
the state issued a minor source permit for the construction or
modification of a fossil fuel boiler. ‘

23 Ogden Projects, Inc. v. New Morgan Landfill Co., No. 94-CV-3048, U.S. Dist. LEXIS * (E.D. PA. Sept. 22, 1995).

3 United States v. TIC Investment Corp., No. 95-1035 (8th Cir. Oct. 16, 1995).
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, .-In determining whether an installation is a “‘major source” for
the NSR program, the commander of the installation should care-
fully consider whether all boilers must be included as part of a
single source in determining the applicability of the NSR or the
Title V requirements, In some cases, installations may be appro-
priately divided into several sources. Source determinations for
installations should be made by installation legal and technical
personnel in coordination with state regulators. Direct questions
on this issue to Lieutenant Colonel Olmscheid at DSN 426-1569
or (703) 696-1569, or Mr. Larry Webber at the United States Army
Environmental Center at DSN 584-1214 or (410) 671-1214, Lieu-
tenant Colonel Olmscheid.

Environmental Complianr:é ‘Ass'essmentzSystem

Army Regulation 200-1, Environmental Prot.ection'and En-
hancement,* requires each installation to establish and maintain
an Environmental Quality Control Committee (EQCC). The
EQCC acts on a broad range of installation environmental issues,
priorities, policies ‘and strategies. The EQCC also plays a key
role in conducting internal environmental quality control assess-
ments and preparing for external ECAS assessments. The instal-
lation environmental law specialist is an integral member of the
EQCC, which s also comprised of members representing the com-
mand, operations, engineering, resource management, safety,
medlcal and tenant activities. Overseas, the EQCC is often re-
ferred to as the envrronmental protection commmee (EPC) be-
cause this is the term used i in the Overseas Envrronmental Basehne
Gundance Document (OEBGD)

" Extemnal ECAS assessments are coordinated and planned by
the Army Environmental Center. The external ECAS assessment
is normally conducted by a team of twelve to twenty technical
experts and typically lasts at least one week. The team conducts
an inbrief and outbrief for the ‘installation command and staff.
The team leader also conducts a daily brief with the installation
environmental management officer (EMO) to discuss the ECAS
team’s daily findings and recommendations. We recommend that
the installation environmental law specxahst attend as many of
these brleﬁngs as pos31ble ’ :

The installation environmental law specialists should also be
actively involved in providing guidance on legal issues that may
arise. ‘The major command environmental law specialists should
also-attend, -or arrange for another attorney to attend, as many
ECAS assessments as possible.: The 1996 schedule of upcoming
extemal ECAS assessments: by major command follows:

Forces Command Fort Irwm 18 Mar to 5 Apnl Fort
Stewart, 29 April to 17 May; Fort'Drum, 17 June to 3 July. and
Fort Lew1s 12030 August : :

Mllltary Dlstrlct of Washlngton. Fort Meade 2 to 19 Janu-
ary; Fort A.P. Hill, 22 April to 10 May.

.. Training and Doctrine Command: Fort McClellan, 16 Oc-
tober to 3 November; Fort Ord, 27 November to 15 December;
Fort Sill, 29 January to 16 February; Fort Chaffee, 8 to 26 April;
Fort Eustis and Fort Story, 3 to 21 June; Fort Monroe, 5 to 16
August.

United States Army Europe: :Netherlands, 5 to 9 February;
Mannheim, Germany, 4 to 8 March; Grafenwoehr, Germany, 17
to 21 June; Wuerzburg, Germany, 15 to 19 July; Hanau, Germany,
October (dates to.be determined). :

Elghth United States Army: 501stS.G., Korea, March (dates
to be determined).

United States Army Pacific: Fort Richardson, Fort Wain-
wright, and Fort Greely, Alaska, 20 May to 7 June; Hawaii, 9 to
27 September.

Medical Command: Walter Reed AMC, 22 January to 2
February.

United States Military Academy: West Point, 26 February
to 15 March.

Army Materiel Command: Anniston ADA, Alabama, Janu-
ary; Harry Diamond Lab, Maryland, January; Pueblo ADA, Colo-
rado, February; Sunflower AAP, Kansas, March; Scranton AAP,
Pennsylvania, April; Sierra AD, California, April; Indiana AAP,
Indiana, June; Badger AAP, Wisconsin, June; Detroit Arsenal,
Michigan, July; Iowa AAP, Iowa, July; Tobyhanna AD, Pennsyl-
vania, August; Dugway PG, Utah, September.

Major'Ayres and Mr. Nixon
Clean Air Act Fines and Penalties

The followmg is reprinted from a memorandum from the Gen-
eral Counsel of the Army to the Chief Counsel, United States
Army Corps of Engineers, dated 26 October 1995:

This is to reiterate the Army’s position with

~respect to the payment of civil fines and
penalties to state and local authorities for past
violation of air pollution control laws and
regulations in view of the recent decision in
United States v. Georgia Dept. of Natural
Resources, no. 1:94-CV-2993-JOF (N.D.Ga.
Aug. 2, 1995).

Section 118(a) of the Clean Air Act (CAA), as
:amended (42 U.S.C. § 7418(a)), generally
waives the federal government’s sovereign

- | immunity regarding federal, state, local, and .-
interstate air pollution control laws and

* DEeP'T oF ARMY, REG. 200- 1, ENVIRONMENTAL PROTECTION AND ENHANCEMENT, para. 12-13 (23 Apr. 1990).
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regulations.. As a result of this waiver, Army -
facilities must pay nondiscriminatory,
- administrative fees and assessments imposed

by state and local authorities to defray.the costs
of the air pollution regulatory program. In
United States v. Georgia Dept. of Natural
Resources, however, the court upheld the
Army'’s position that § 118(a) does not waive
federal sovereign immunity with respect to
punitive civil fines.and penalties assessed by
state and local governments. See U.S. Dept.
of Energy v. Ohio, 112 §.Ct. 1627 (1992). Such
fines and penalties are distinguishable from
court-ordered, coercive penalties, which are
within the scope of the waiver in § 118(a) and
must be paid by Army activities.

Army activities that are assessed civil fines or
penalties by state or local authorities for
violations of air pollution control requirements
should assert sovereign immunity and attempt
to negotiate a satisfactory compliance
agreement or consent order that does not
provide for the payment of civil fines or
penalties, including any stipulated penalties.
In such cases, Army activities may offer to pay
an administrative fee, to defray the costs
associated with the state or local agency’s
investigation and enforcement action. - Army
activities should not pay. administrative fees
that are clearly in excess of the state or local
agency’s costs.

The Army is fully committed to supporting
federal, state, and local programs to improve
air quality. While Army activities are not
subject to punitive fines and penalties they are
nevertheless legally required to comply with
all federal, state, and local air pollution control
requirements “in the same manner and to the
same extent as any nongovernment entity”
(CAA § 118(a)). Army activities are fully
subject to and must comply with adminis-
trative and judicial compliance orders.
Moreover, Army personnel, in their individual
capacity, are subject to criminal sanctions, and
possible civil penalties, for violating air
pollution control laws and regulations.

In view of the legal and policy concerns discussed in the above
memorandum and to ensure consistency within the Army, legal
offices should continue to coordinate with the Environmental Law
Division the disposition of cases involving fines and penalties for
air pollution control laws and regulations.i Major Teller.

Chief Administrative Law Judge Opens the Environmental
- “Protection Agency’s Penalty Policy to Attack -

Chief Administrative Law Judge Jon Lotis ruled on 29 Sep-
tember 1995 that the EPA’s penalty: policies for environmental
violations do not bind judicial penalty decisions unless those poli-
cies are promulgated by formal public notice and comment pur-
suant to the Administrative Procedure Act (APA).”

The decision concerned numerous alleged storage and dis-
posal violations of the Toxic Substances Control Act (TSCA) by
the company Group Eight, and one alleged improper disposal by
Group Eight’s insurance carrier. - The EPA assessed a fine of
$78,000 for the alleged violations, using its TSCA Civil Penalty
Policy. Although Judge Lotis ruled that the company had com-
mitted the violations and ordered Group Eight to pay a penalty of
$66,000, he found fault with the EPA’s use of the penalty guide-
lines. ‘ ‘ T

In defense of his departure from the EPA’s guideline analysis,
Judge Lotis pointed out that under the EPA’s Rules of Practice, 40
C.FR. § 22.27(b), the judge is only required to “consider’” civil
penalty policy guidelines, which states “[The rules] do not re-
quire the judge to calculate the penalty according to the strictures
and parameters set forth in a penalty policy . .. if that were the
case, penalty policies would be viewed by the courts as tanta-
mount to agency rules which must meet the notice and comment
requirements of the Administrative Procedure Act.”?® . Signifi-
cantly, Lotis cites United States Telephone Ass’n v. Federal Com-
munications Commission® in which the United States Court of
Appeals for the District of Columbia set aside the Federal Com-
munications Commission’s penalty schedule for noncompliance
with notice and comment procedures. Judge Lotis wrote, “If the
PCB penalty policy serves as a rule, it cannot be applied without
APA rulemaking procedures; if it is a statement of agency policy,
then it serves merely as an indication of an agency’s current posi-
tion on a particular regulatory issue.”*® While Judge Lotis stopped
short of characterizing the PCB penalty policy as either a policy
statement or an “invalid” rule, he concluded that “for evidentiary
purposes, . . . the determination of the proper penalty level must
rest on the evidence presented.”!

N

2 Inre G?oup Eight Technoloéy, lkTSCA-V-C-66-90, 1995 TSCA LEXIS 15 (1995).
# Id. at 36-37.

¥ 28 F3d 1232 (D.C. Cir. 1994).

¥ In re Group Eight Technology, 1995 TSCA LEXIS 15, at 39.

M Id at4l.
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. The Group Eighi case is significant in several respects. First,
the EPA views the decision as an affront to its enforcement pro-
gram. As one EPA source summarized the decision, “If EPA wants
a judge to consider its policy, [the agency] must put a rule in for
comment."*? While this quote is a misreading of Judge Lotis's
holding, it demonstrates the discomfort with which the EPA views
the ruling and suggests a sense of apprehension that may be ex-
ploited during negotiations. Second, Judge Lotis’s reasoning rests
on that of United States Telephone Association, a case which struck
down application of an'agency’s civil penalty policy for failure to
follow formal rulemaking procedures. ‘Last, Chief Judge Lotis’s
opinion may carry substantial precedential weight in cases before
other administrative law judges.

While the Group Eight case specifically addressed the EPA’s
TSCA Civil Penalty Policy, Judge Lotis’s reasoning could be ap-
plied to the EPA's use of any statutory civil penalty policy. The
Group Eight decision obligates the EPA in-assessing a penalty to
support any findings, assumptions, or determinations.. So'long as
the hearing judge has considered the policy, he or she is free to
apply the penalty based solely on the strength of the parties’ evi-
dence. ‘This increases the burden on the EPA to support its as-
sessed penalties and should provide a better negotiating stance to
those installations cited with violations. Captain Anders.

Admlmstratlve Stay of Used Oil Regulatory Prowsnons

On 30 October 1995 .the EPA announced an admlmstratwe
stay of certain provisions of the Used Oil Management Standards™
pending promulgation of rulemaking, policies to amend the stan-
dards. The standards, issued in September 1992, allow manage-

" Report, Insive EP.A; WeekLy, Oct. 20, 1995, at 16.
® 40 CFR. § 279 (1995). -

M 976 F2d 2 (D.C. Cir. 1992), cert. denied, 113 S.Ct. 1961 (1993). "

ment of oils as mixtures of used oil and characteristic hazardous
waste if the hazardous characteristic was removed. In accordance
with these standards, the decharacterized mixture was subject to
regulation only under 40 C.ER. § 279 and not as hazardous waste
under 40 C.FR. § 261.3. Therefore, the land disposal restrictions
of 40 C.FR. § 268 did not apply to disposal of the decharacterized
mixture.

Only two weeks after the Used Oil Management Standards
were promulgated, the United States. Court of Appeals for the
District of Columbia in the case of Chemical Waste Management,
Inc. v. EPA invalidated dilution of characteristic hazardous waste
as a form of treatment.* Citing Chemical Waste Management,
Safety Kleen Corporation challenged the used oil management
standards as violative of the statutory land disposal requirements
of the Resource Conservation and Recovery Act.. Safety Kleen
asserted that the used oil rules allowed wastes that were
decharacterized by their mixture with used oil to be land dispos-
able despite the presence of hazardous constituents.: The EPA’s
stay of the mixture provisions of 40 C.ER. § 279.10(b)(2) indi-
cates the need to modify the used oil mixture rules to comply
with the Chemical Waste Management decision.

The remainder of the used oil regulations will be effective.
The EPA’s stay of 40 C.ER. § 279.10(b)(2) means that land dis-
posal regulations will apply to mixtures of used oil and character-
istic hazardous waste even if the characteristic is no longer exhib-
ited. The practical effect of the stay is that mixing will be dis-
couraged, and the EPA believes that the segregated waste streams
will be more likely to be recycled. ‘Major Anderson-Lloyd.

| Claims Report

" Claims Note
Tax Implications of Structured Settlements

Army claims personnel are cautioned not to make any repre-
sentations about the tax implications of annuities during negotia-
tions of a structured settlement. It is the firm policy of the
Department of Justice to never make any statements as to the
taxability of any such funding agreement. Interpretation of the
Tax Code is the responsibility of the Internal Revenue Service.
Any statement by Army representatives on these issues could lead

- . Unitéd States Army Claims Service |

to a conflict and, in any event is totally unauthorlzed This Note
shall be placed in Army claims ofﬁces policy files to ensure its
permanent retention and review by newly assigned claims per-
sonnel. Mr. Rouse. ‘

Tort Claims Note

Tort Claims Based on Premises Liability at
State Owned Army Natlonal Guard Faclhtles

State owned Army National Guard (ARNG) facilities such as
armories and training camps' are used for a variety of purposes.

' This note concerns only state owned or leased facilities. Some examples of state owned training camps are Camp Blanding. Florida; Camp Shelby, Mississippi; Camp
Robinson, Arkansas; Camp Grayling, Michigan; Camp Ripley, Minnesota; Camp Guernsey, Wyoming; and Camp Williams, Utah.
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Training camps are open for training activities of all the Armed
Forces and for certain recreational activities that may include the
public. Armories also are open for public use. These properties
are subject to frequent trespassing that often lead to claims for
injuries or deaths from such causes as exploding duds, motorcy-
clists running into wire barriers, and falls into pits dug across
roadways or on icy stairways.

Federal technicians (FT)? and Active Guard Reserve (AGR)

personnel® are frequently in charge of such facilities and are re- .

sponsible for their proper maintenance and security. Both FT and
AGR are paid by the United States Army. Should claims for ci-
vilian injuries or deaths be considered under the Federal Tort
Claims Act (FTCA),* National Guard Claims Act (NGCA)’ or
under state law?

While FT and AGR personnel assigned to duties in a state are
paid by the United States, they are required to be members of the
ARNG’ to qualify for employment. The FT and AGR personnel
are under the control of the state adjutant general (AG) who pre-
scribes their duties. The AGR personnel are not subject to the
Uniform Code of Military Justice (UCMI) but to state military
law, and the FT, as civilians, are not subject to the UCMIJ.? Both
the federal government and the state benefit from the activities of
ARNG as held in Lee,” which extended the holding of the United
States Supreme Court in Levin.'?

The ARNG facilities are funded at least partially by federal '

funds. However, the use of such funds is a matter under the con-
trol of the state AG. Matters like when to repair a parking lot or
stairway and how to secure an impact area are issues for the state,
not the federal government. Thus, a claim based on a landowner’s

* Federal employees hired under 32 U.S.C. § 709 (1998).

duty to warn should be lodged against the state under state law,
not under the FTCA." In Miller v. United States, a United States
District Court in Indiana ruled that a member of the Indiana ARNG
on annual training under 32 U.S.C.'§ 503 was both an employee
of the United States for purposes of the FTCA and an employee
of the state. Duty for annual training was at the order of the Indi-
ana Governor. While the Indiana ARNG was engaged in install-
ing culverts at Camp Atterbury, Indiana, as part of their annual
training, Miller was injured when he drove an all-terrain vehicle
into an unmarked ditch that Logan, an Indiana ARNG member,
had dug across the road. The fact that the ARNG member’s train- -
ing was federally funded was not considered determinative. The
court cited United States v. Orleans as follows:

- Federal funding reaches myriad areas of ac-
tivity of local and state ‘governments and
activities in the private sector as well . . . .
The Federal Government in no sense controls
‘the detailed physical performance of’ all the
programs and projects that it finances by gifts,
grants, contracts, or loans.!?

The controlling factor was whether day-to-day operations were
supervised by the United States. Camp Atterbury is licensed by
the United States to the state of Indiana which has excluswe con-
trol over the land and facnlmes The state directed and controlled
the culvert project. The United States had no knowledge of its
existence and no control over its operation. Accordingly, the
United States was dismissed from the suit.

The same rationale applies to claims for injlil'ies caused by
exploding duds taken from impact areas on ARNG property. Such

* Army National Guard personnel on active duty under 32 U.S.C. § 505(f) (1988). Der't oF ArMY, REG. 135-2, ARMY NATIONAL GUARD AND UNITED STATES ARMY RESERVE
FuLL-TIME SuppoRT PrROGRAM, para. 10b (1 June 1990) ResERVE PERSONNEL UppATE 23 (1 Sept. 1994). . :

4 28 U.S.C. § 2671 (1988); Der’t oF ARMY, REG. 27-20, LEGAL SERVICES: CLA]MS, ch. 4 (1 Aug. 1995) [hereinafter Army Regulation 27-20].

$ 32 US.C. § 715 (1988); Army Regulation 27-20, supra note 4, ch. 6.

5 While some states have waived sovereign 1mmumty for National Guard actjvities, many have not. Some states have liability insurance, but it is usually to cover .
nontactical vehicles.

7 The National Guard must be distinguished from National Guard of the United States. For a good overview, see Lieutenant Colonel Steven B. Rich, The National Guard,
Drug Interdiction and Counterdrug Activities, and Posse Comitatus: The Meaning and Implications of “In Federal Service”, Arvy Law., June 1994, at 35.

8 A federal technician, as a member of the National Guard, must comply with training requirements such as summer camp and weekend drill. During such periods of active
duty for training, they are subject to state military law, not the Uniform Code of Military Justice.

? Lee v. Yee, 643 FSupp. 593 (D. Haw. 1986) aff 'd sub nom; United States v. Hawaii, 832 F.2d 1116 (9th Cir. 1987) (in which the State of Hawaii was required to pay ninety
percent of a settlement in a suit against the United States by a person injured in a collision with a National Guard recruiter. The court held that the recruiter on duty under
32 U.S.C. § 505 was both an employee of the state and the United States even though the Federal Tort Claims Act includes persons on duty under Title 32.). See Joseph H.

Rouse, Claims Under the National Guard Claims Act, ARmy Law., May 1972, at 13; Joseph H. Rouse, Tort Claims Arising From Federally Supported National Guard
Training, ARMy Law., Jan. 1987, at 45.

19 Maryland for Use of Levin v. United States, 381 U.S. 41 (1965)

I Miller v. United States, Civ. IP92-165-C (S.D. Ind. 1993), which stated lhat the Army National Guard personncl atsummer camp wcre under state tort act, not the Federal
Tort Claims Act.

2 United States v. Orleans, 425 U.S. 807, 815 (1976).

DECEMBER 1995 THE ARMY LAWYER « DA PAM 27-50-277 o1




a case would be based on state control over the impact area even
though a dud might have orlgmated from firing activities of ac-
tive Armed Forces. Similarly, a claim for an injury resulting from
improperly mamtamed ARNG armories would implicate a state
respon51b111ty When such claims are filed, mirror files should be
sent to the United States Army Claims Service (USARCS) to per-
mit close monitoring of the investigation by the appropriate
USARCS Area Action Officer.

Since the 1981 amendment to the FTCA, the NGCA has been
utilized only for noncombat claims arising out of ARNG activi-
ties because the FTCA is the exclusive tort remedy for claims
against the United States."

In conclusion, the USARCS maintains the position that the
concerned state, not the United States, is primarily liable for claims
under the operation of activities and facilities under the exclusive
control of the state.. Mr. Rouse.: ,

Personnel Claims Note

The Need for Information—Carrier qurespondcnce

At the Military Personal Property and Claims Symposium held

on 13 September 1995, in Alexandria, Vlrglma the Household'

Goods Forwarders Association (Association) requested that the
military claims services include certain types of information in
future correspondence with the carrier industry. The information
requested includes the date the correspondence was dispatched,
the shipper’s name, and the government bill of lading (GBL) num-
ber. ‘

The Association representative indicated that much correspon-
dence received from field claims offices and claims services does
not contain this information, which is necessary for carriers to
timely respond to the government. A field claims office’s claim
number does not help a carrier except as a reference when corre-
sponding with the inquiring field claims office. The claims ser-
vice representative pointed out that it was standard practice to
provide such information in all correspondence but that all field
claims offices would be reminded to provide this information. In
return, it was requested that the carrier industry also furnish field
claims offices with this information in their own correspondence
to the government. Lieutenant Colonel Kennerly.

" 28 US.C. §§ 2671-2679 (1988).
“ 10 US.CA. §939 (1984 & Supp 1995).
8§ 939(b)) (1984 & Supp. 1995).

's Army Regulation 27-20, supra note 4, ch. 9.

Processing Article 139 Claims Under -
the New Claims Regulation

Overview

Entitled “Redress of injuries to property,” Article 139" of the
Uniform Code of Military Justice (UCMI) allows commanders .
to investigate allegations of a wrongful taking or the willful de-
struction of property by soldiers and to direct the finance office to
pay a victim directly from the wrongdoer’s pay when appropri--
ate. In instances of multiple offenders, a victim may file a claim
either against the individually named offenders or, if the names
cannot be ascertained, the victim may file a claim against all the
members of the offenders’ unit who were present when the wrong -
occurred.”” The Defense Finance Accounting Service (DFAS) will
then offset the payment of the claim from the paychecks of the
offenders. ‘ o

Under the latest version of Army Regulation 27-20,' which’
went into effect on 1 September 1995, the manner of processing
Article 139 claims underwent some significant changes. The in-
terpretive guidance set forth in Department of the Army Pamphlet
27-162"" (DA PAM 27-162) is also under revision, and a riew ver-
sion is scheduled to be published during either the summer or falt
of 1996. This article explains the Article 139 process under the
latest version of the regulation and provides interpretive guid-
ance that will be published in the next edition of DA PAM 27-162.
Because of proposed organizational changes in the next version
of the DA PAM 27-162, pinpoint citations to the current edition,
which are used in this article, will no longer be correct on publi-
cation of the new version.'® However, all of the policies de-
scribed in this article are currently valid and will continue to be °
so under the next edition of DA PAM 27-162.

Overview of Major Changes in the Processing of Claims

Previously, Article 139 claims were processed through the
special courts-martial convening authority (SPCMCA) having
Jurisdiction over the soldier against whom the claim was made.
If the claim was for more than $5000 and was determined to be
valid, the SPCMCA would direct DFAS to pay the claim up to
$5000 and would forward the residual claim to the Commander
of the United States Army Claims Service (USARCS) for final
action.

17 DEeP'T OF ARMY, PaM. 27-162, LEGAL SERVICES: CrLaMs, ch. 10 (15 Dec. 1989) [heremafter DA PAM 27- 162]

f

1® The next edition of the DA PAM 27- 162 will be orgamzed so that chapters of the DA PAM 27-162 mirror those of Army Regulanon 27-20. Thus becausc the
implementation of Article 139 claims is found in Chapter 9 of Army Regulation 27-20, the interpretive guidance will be found in Chapter 9 of the next edition of the DA

PAM 27-162.
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Under the new .system, claims for more than $5000 will be
submitted through the SPCMCA to the general courts-martial
convening authority. (GCMCA) having jurisdiction over the sol-
dier against whom the claim is made. -If a conflict of interest
prevents the GCMCA from taking action, the claim will be for-
warded to USARCS If not, the GCMCA may approve claims up
to $10,000. For valid claims over $10,000, the GCMCA will
approve the clalm for $10 000 and forward it, along with a rec-
ommendation, to the Commander, USARCS, for final action. For
a basic overview of the new system, refer to the chart belpw.

Ul.bililylgvell’orwudijgﬂowChln
Assessment of o
$5000 or Leas=Yes~ Forward to SPCMCA ~ ~ # i e
B ... ., for Final Review . TR LS S
No = o DT AN
i [ P O O SR O
A.ms:mmrof T T e TTHLTO I
$560001e0 - 0 v el e A
SIOOOO-Yes--~- GCMCAMlyAppmve Boanlinnay e g
Up to a Total of $10,000 | .
No o 'l!lleuConﬂnctuCom'leldl-'mdAeuon h
| S A AmhontyUnderRCMllO’]-Conﬂxd?-No-leeAeuon
]
¥ L T D IR AT TS PO | - : ;
L. IR e e v e oo Yes
! . . . 1
] A T PLA TS P IR ] P . (RS
' B ForwnrdeSARCS for .
1 Action

Assessmentof 1 - v HLY
Over $10,000=Yes~ GCMCA Approvu Clum for a Total ofSlO 000 lfNo RCM 1107
o Conﬂu:( &. Forwards to USARCS mth Recommendation' for F’mnl Rcvlew

!

Processing Article 139 Claims Under the New System:
- Individuals Subject to Liability =~ '

" Article 139 is designed to ensure that people are compensated
when niembers of the. militéry'*comrnit fraud against them, steal
from them, or vandalize their’property. 'Article 139 applles to

anyone under'the UCMJ—soldiers, sailors, airmen, marines, mem-’
bers of the Coast Guard, and reservists if their status subjects them’

to the UCMJ."” In the case of reservists who commit a wrong
while subject to the UCM] but then revert to regular reserve sta-
tus, their liability follows them so that their reserve command has
authority to withhold their reserve pay. When a victim cannot
identify the particular individuals who caused the harm but can
identify the unit, the approval authority can assess and apportion
liability among all members of that unit who were present at the
scene when the wrong occurred. So, for example, if First Squad
of First Platoon is out drinking together and gets involved in a bar
fight, destroying the bar in the process, and the specific wrongdo-

ers cannot be ascertained, then all the members of First Squad
who were present at the bar fight could be held liable for a portion
of the damage.. Where it is possible to establish the identity of the
specific wrongdoers, they alone should be held responsnble for
the damage.

Proper and Improper Claimants

Anyone whether an mdnvndual or an orgamzanon ‘may file
an Article 139 clalm w1th the exceptlon of the federal govem—
ment and agems and instrumentalities such as appropriated fund
or nonappropnated fund agencies of the federal govemmentz"
Proper claimants include, but are not limited to: civilians, other
service members, foreign nationals, businesses, charities, and state
and local governments. The only organizations that clearly may
not use the Amcle 139 procedures are United States government
agenc1es

Compensable Actions

Article 139 allows the command to compensate victims who
have suffered either willful damage® or a wrongful taking® of
property that is outS|de the scope of the soldier’s duties.”® There-
fore, it is necessary to understand how these terms are defined.

VWllful damage falls into two categories. The first category
involves intentional acts without justification and may be thought
of as vandalism. An example of willful damage might be a sol-
dier who slashes the tires of another soldier’s automobile. The
second category involves riotous acts, violent or disorderly acts,
acts of depredation, or conduct showing a reckless and wanton
disregard for the property rights of others. For example, a soldier
who randomly fires a weapon into the air, thus breaking a
shopkeeper’s window, is acting with such wanton disregard for
the probable consequences of his actions that he could be held
liable under Article 139. Altematively, a soldier who acciden-
tally knocks over a lamp and breaks it during a drunken brawl
could also be held liable.* Even though the soldier did not mean
to break the lamp; his involvement in a drunken brawl constitutes
conduct showing a reckless and wanton disregard for the prop-

erty rights of others. The claim is therefore compensable

A wrongful taking involves the unauthorized taking or with-_
holding of property with the intent to temporarily or permanently
deprive the owner or lawful possessor of the property the posses-

'* Army Regulation 27-20, paragraph 9-5d, states that claims resulting from the conduct of reservists who were not subject to the Uniform Code of Military Justice at the

time of the offense are not actionable.

® DA PAM 27- 162 .rupra note 17 para. 10-3.

10y

2’ Army Regulauon 27-20 .\-upra note 4 para 9-4a DA PAM 27 162 supra note 17 para 10 Ja.

2 Anny Regulanon 2'I 20 .\'upra note 4, para 9-4b. DA PAM 27 162 supra note 17, para., lO-3b

» Army Regulauon 27-20 supra note 4 para. 5. Sc. prowdes that claims resultmg from scope of employment are not actionable.

* DA PAM 27-162, supra note 17, para. 10-3b(1).
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sion of that property. :Thus, larceny, forgery, embezzlement; fraud
or misappropriation. would all be comipensable under Article 139.
For example, if a-soldier makes unauthorized télephone calls us-
ing a toommate’s telephone card,:the roommate could put in an
Article 139 claim for the cost of the unauthorized telephone calls:

. .Noncompensable Actions ., ,

/At this point, it is important to note that Article 139 is a lim-
lted remedy narrowly tallored to provrde tlmely relpef for certain
specrﬁc claims for property Because Artrcle 139 clarms provrde
an easy method for pursumg clalms they can become subject to
abuse. Certain forms of clalms are exphcntly prohlblted under
thrsprocess et ,,-,{(,; :

Artlcle 139 is not desrgned tobea mechamsm for debt collec-
tion. Claims resulting g from a breach of a contractual or frducnary
duty are not actionable unless the agreement is merely a cloak for
a plan to steal.”® For example, a soldier who falls behind on the
repayment of a loan would not be liable under Article 139 unless
the soldier borrowed the money as a pretense for theft.

L A T AL

* Article 139 cannot be used to hold a soldier liable for negli-
gentacts.” Negligence is defined as the failure to use the level of
care that a'reasonably prudent person would use under similar

circumstances. Negligent acts are different from the prior ex-.

amples used above in the section on compensable actions where
soldiers could clearly ‘see that their actions would likely cause
damage to property: For example, if a soldiér in a'china shop
accidentally knocks over a dish, that soldier: could not be held
liable under Article 139 unless there were additional facts to show
that the soldier acted in a drSOrderly or reckless manner.

';‘V"'

Fmally, Artrcle 139 cannot be used to compensate someone

for personal injuries or death,¥ subrogated clalms 2 or consequen-’

ttal ormdlrectd.atmages‘29 TR S TR oo
L R 3 T g i
L B SR TRy

» Army Regulatlon 27 20 supra note 4, para. 9-4b DA PAM 27-162, supra note 17, para lO—3b

iy

iR ProperFormarfara Claim e
o ,»:.i_ T N

!Aw.»‘

" An Articlé 139 claim n may ‘be presented by either the claimant
or the 'tlaimant's authorized agent. Initially, the claim 'may be
presented orally, but within ten days of the oral preSentatnon, it
mast be rediiced to writing, signed, and must state a definite sum
in' United States dollars.**- The claim should provide enough in-
formatron lo allow an adequate investlganon of the crrcumstances

* Settlement Authoi'ity Based on the Amount Claimed

"Limitations on the amount of money that can be paxd to a
claimant depend on the level of authority at which the claim is
handled. The SPCMCA with jurisdiction over the claim may
approve any claim for a single incident up to $5000 or deny a
claim in any amount' The GCMCA or designee can approve
any claim up to $10,000 or deny a claim in-any-amount.*- Claims
for more than $10,000 can be approved only by the Commander,
USARCS, or designee.® If the claim is within the GCMCA’s
payment limitation and the soldier being assessed is being pros-
ecuted in an action arising out of the same incident as the Article
139 claim, then special considerations apply. The GCMCA's staff
judge advocate (SJA) should determine whether the GCMCA's
final action under the provrsnons of Rule for Courts-Martial 1107*
would be compromlsed If the SJA determines that the GCMCA'’s
final action would be compromlsed then the SJA may forward
the claim to USARCS for action.

PR A B K

Time Limitations for Submitting Claims

: ..:Aclaim based on Article 139 must be submitted within néinety
days (90) of the incident out of which the claim arose unless the
SPCMCA who has initial jurisdiction over the claim determines
that good cause has.been shown for any delay.® - The SPCMCA-
has the final decisign .about what constitutes :good :cause. A

SRR SRS RN N I I A S A ¢ b oL !

%’ Army Regulation'27-20, supra note 4, para.'9—4a; DA PAM 27;1'62. Supra note 17, para, 9-5a.> -+ ¢’ oyt e e i s e

¥ Army Regulation 27-20, supra note 4, para. 9-5b.

28ldpam 95e

Pieoein Cea e it

» ld para. 9- 6c‘ DA PAM 2‘!-162 supra note 17, para.: 103 RS LR

% Army Regulation 27-20, supra note 4, para. 9-7a; DA PAM 27-162, supra note 17, para. 10-5b.

3 Army Regulation 27-20, supra note 4, para. 9-6b(1).

R Jd, para, 9-6b(2)i! L to e bann b I iy g e

¥ [Id. para. 9-6b(3).

IR A

¥ Under Rule for Courts-Martial 1107, the convening authority in a general court-martial shall take action on the sentence and findings of the court-martial unless
impracticable. MANUAL ForR Courts-MarTiAL, United States, R.C.M. 1107 (1984). The general tourts-martial 'convening authority’s fair excrcise of discretion may be
compromised where he has a predetermined view of the outcome, and adjudicating a claim in excess of $5000 against a soldier who is later court-martialed for the same
offense may raise the presumption that the general courts-martial convening authority has a predetermined view of the case. If the staff judge advocate determines that the
general courts-martial convening authority’s ﬁnal action would be compronused then the staff judge advocate may forward the clalm to the Umted Stmes Army Claims
Service for action. s TN R :

s Army Regulation 27-20, supra note 4, para. 9-6a. R R
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victim’s ignorance of their Article 139 rights or lack of knowl-
edge of the identity of the offender(s) is an example of a situation
that will generally constitute good cause.*

Farwardmg the Clazm to the Pmper Junsdtctwn

On receiving an Article 139 complalnt an ofﬁcer has a duty‘

to forward it to the SPCMCA having authonty over the affected
soldier. In situations where more than one SPCMCA may have
authority over the soldier or the claim is against a member of a
sister service, then special rules apply. If all of the SPCMCAs
with potential jurisdiction fall under a single GCMCA, then the
complaint should be forwarded to that GCMCA, who will desig-
nate one of the SPCMCAs to process the claim. If the SPCMCAs
with potential jurisdiction fall under different GCMCAs, then the
SPCMCA whose headquarters is closest to the place where the
incident giving rise to the claim occurred has Jjurisdiction, Fmally,
if the claim is against a member of one of the other services, then
it should be forwarded to the commander of the nearest major
command of the relevant service which is the equivalent of a Major
Army Command (MACOM) n

Time Limitations for Processing the Cl'aim‘ N

Article 139 claims should be processed qu1ckly to gwe timely
relief to victims. Claims judge advocates and claims attomeys
are directed to maintain an Article 139 log and to monitor ‘the
time suspenses on all pending Article 139 claims to ensure that
this happens.® The regulation sets forth the following timetable:

(1) Any officer receiving a claim must forward it
to the SPCMCA having jurisdiction over the -
soldier or soldiers against whom the claim is
made within two working days.*” ;

(2) If the claim appears to be cogmzable the
SPCMCA will appoint ‘an Investigating Of-
ficer (I0) within four workmg days of receipt .
of the claim . o

3 If the claim does not appear to be cognizable,
the SPCMCA may refer it for legal review .
within four working days of receipt. The
claims office has five working days to render
a written legal opinion.®

3 DA PAM 27- l62 supra note 17, para 10 Sa.

3 Army Regu]atlon 27-20, supra note 4, para. 9- 7b
% DA PAM 27-162, supra note 17, para. 10-6b.

¥ Army Regulation 27-20, supra note 4, para. 9-7b.
“ Id. para. 9-7¢(1).

4 Id. para. 9-7¢(2).

2 Id. para. 9-7d(2).

4 Id. para. 9-Te.

(4) The IO has ten working days (which can be

&)

extended by the SPCMCA) to conduct an in-
vestigation and render findings and recom-
mendations to the SPCMCA ¢

The SPCMCA will refer the claim, with the
I0O’s investigation, to the claims office for le-
gal review.: No time is specified for how long
the SPCMCA should take to make this refer-
ral. Five working days should be sufficient.

(6) The claims office has five working days (which

may be extended by the SPCMCA for good
cause) to render a written legal review.®

If the claim is for $5000 o less, the claim will

" be returned to the SPCMCA for final action.

&)

If the claim is for more than $5000, the head
of an area claims office will conduct a legal
review within five working days and forward

:the claim to the GCMCA for approval of an-
assessment not to exceed $10,000. If the -

claims office referred to above is the area
claims office, these two five-working-day-
periods will be consolidated into one five-
working-day-period. If the GCMCA’s SJA
determines that a conflict exists under Rule
for Courts-Martial 1107, then the SJA will
forward the claim packet, along with a descrip-
tion of the problem, to the Commander, United
States Army Claims Service, for approval of
an assessment not to exceed the liability rec-
ommended by the 10.:

(8) The approval authority, either the SPCMCA

or the GCMCA, will approve or disapprove
the claim in an amount equal to or less than
the amount recommended by the IO. No time
limits apply to making the decision. However,
five working days should be sufficient to ren-

der a decision and notify the parties involved.

The approval authority will notify both par--

ties of the determination and of the separate
rights to request reconsideration. Final action
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will be suspended for ten working daysto.al- /-
low for such a request.* On receipt of such a
request, final action will be suspended for five
working days while thé request is taken under
consrderatron by the approval authonty

(10) If the GCMCA determmes thal the clalmanl
should be entitléd. to relief in an amount ex-
ceeding $10,000, then the GCMCA will ap-
prove the claim for $10,000, direct that an as-
sessment for that amount be taken, and for-
ward the claim packet, along with the
GCMCA’s recommendation, to the Com-
mander, USARCS for approval of an assess-
ment over $10,000.

¢ Claxms Time Line
,ClaimReccirf:d.

i Two Working Days m Forwnrd to SPCMCA
" Four Working Days for SPCMCA to Appomt 0o
Send 1o the Claims Judge Advocate for a Legal Review to Dismiss the Claim.
Claims Judge Advocate has five Wodﬁing Days to Completc Legal Review.

Ten Working Days for the 10 to Completo Investigation
and Tender Recommendations and Findings to the SPCMCA.
i !

SPCMCA Has Five Working Days to Refer Claim for Legal Review.
Five Working Days for the Claims Judge Advoclte to Perform Legal Review.
% v
If the Claim is for $5000 or Less, A Decision is Made
Within Five Working Days by the SPCMCA and both Parties are Nuuﬁed
8

Ten Working Days for Either Claimant o Respondent to Request Reconsideration.
If a Request for Reconsideration is Reoeived. Five Working Dayu to Reconsider the Claim.

'If the Claim for is for $5000 oans and is Determined to be Valid,
thenDneaDFAStnP:ydercum o .

If the Claim is for More than $5000, Smd to the GCMCA's Area Claims Office
For a Legal Review Which Will be Completed Within Five Working Days.
If GCMCA's Claims Office is the Same as the SPCMCA's Claims Office,
Use the Initial Legal Review, to Include ARCM l 107 Corrﬂact Anllyﬁs

"IfaRCM llOT Conﬂlcr Ensu, Formrd to USARCS

1fNo Conﬂrct, Five Working Days for theGCMCAln Dende on an Assessment up t0$10,000
md Noﬁ& both l’m.les m Wrmng
A

Ten Worhng Day; For Elthcr Clumant or ll.espondem to Request Reconsideration.
If a Request for Reeon.udmtlon is Remved l-"we Working Dlys o kecormder the Claim.
i

Iflhednmwubcwmmed tobeVIhd thmDmDFASl.oPlylheVictlmup!nSlOOOO

and Forward to USARCS with Recommendation for Any Assessment Over $10,000.
R T ‘

* Id. para. 97f

N

4 Personnel Claims Act, 31 U.S.C.A. § 3721 (1984 & Supp. 1995).

“ Army Regulation 27-20, supra note 4, para. 9-7.

- Using Chapter 11 Personnel Claims Act Procedures '
i to Expedite the Amcle 139 Paymenr Process

A delay in payment to a clalmant may result in hardshrp If
an Article 139 claim will be unduly delayed, the area claims of-
fice may process the claim under the Personnel Claims Act** pur-
suant to Army Regulation 27-20, Chapter 11, if it is otherwise
cogmzable under that regulation.* If claims are handled in thlS
manner, the claims ofﬁce must counsel claimants on their respon-
sibility to repay the government for any overpayment that they
may receive should the Artrcle 139 claim later turn out to be suc-
cessful ' o

Comn Thé!lnves't'ig'ation L

In accordance wuh the procedures in Army Regulatzon 15-
6, 47 the SPCMCA will appoint an IO to conduct the investigation.
The IO will use the procedures in Army Regulation 15-6, Chapter
4, which govern informal investigations.® Any warrant or com-
missioned officer may serve as an 0,* to include the claims Judge
advocate. If the claim does not appear to be cogmzable suchasa
claim against a civilian employee, then the SPCMCA may refer
the claim for legal review. If, after legal review, the claim does
not appear to be cognizable, the SPCMCA can dismiss it without
appointing an [0.*® The 10 must provide notification to the sol-
dier against whom the claim is made.*' If the soldier offers to
make restitution, the IO, with the SPCMCA’s approval can delay
the proceedmgs until the end of the next pay period to allow the
soldier an opportunity to repay the victim.* If the soldier pays
off the entire claim, the claim will be dismissed.® If, however,
the soldier does not make full restitution to the victim, then the 10
will continue with the mvestrgaﬂon and determme whether or not
the claim has merit.*

Advising the Investigating Officer of
Amc!e 139 lnvesttgatzon Requzrements

Claims judge advocates should take a proactwe role in the
Article 139 process. They have a responsibility to make avail-
able the relevant regulations and forms to the IO. They also must
counsel the IO ‘about his duties, the standard of proof, and the
applicable rules of ev1dence ‘Many ﬁeld offices have assembled

RS

4 Dep'T oF ARMY, REG. 15-6, BOARDS, COMMISSIONS, AND COMMITTEES: PROCEDURE FOR INVESTIGATING OFFICERS AND BOARDS OF OFFICERS (ll .lune 1988) [heremafter Army

Regulation 15-6].

“ Army Regulation 27-20, supra note 4, para. 9-7c(1).
“ Army Regulation 15-6, supra note 47, para. 2-1¢(1).
% Army Regulation 27-20, supra note 4, para. 9-7c(2).
M Id. para. 9-7d.

%2 Id. para. 9-7d(1).

W Id. para. 9-7d(1).

¥ Id. para. 9-7d(2).
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“IO guidelines” with the relevant regulations and forms attached
as tabs to help instruct IOs on their role in the process. This prac-
tice is strongly encouraged. It is also important to remember that
for many I0s and commanders their previous participation in the
military legal process has usually been with military justice. They
may be inclined to use improper standards, such as those used in
courts-martial, because they are more familiar with them. Claims
officers must, therefore, take special care to educate IOs and com-
manders about the proper standards to be used in administrative
proceedings.

" Processing Claims Against Soldiers
Who Are Absent Without Leave

Occasionally, a claim is made against a soldier who is absent
without leave (AWOL). When the accused soldier is AWOL, thus
precluding notification by the 10, the claim can be processed in
the soldier’s absence.’® If the claim against an AWOL soldier is
approved, then a copy of the claim and 2 memorandum authoriz-
ing a pay assessment against the soldier will be forwarded by
transmittal letter to the servicing Defense Accounting Office
(DAO) for offset against the soldier’s pay account.’ . .

The Standard of Proof

The standard of proof required to recommend or find a sol-
dier liable is by “a preponderance of the evidence.”’ This means
that the 10 must conclude that it is more likely than not that the
claim is valid. This judgment should be based on the strength of
the evidence that the IO gathers during the investigation.

Evidence
Because the Article 139 investigation is administrative rather

than criminal, evidentiary standards are more relaxed than those
in military justice. The IO should interview all witnesses and

% Id para. 9-7d(3).
% Id. para. 9-7d(3).

5 DA PAM 27-162, supra note 17, para. 10-5e(2).

may consider a wide range of evidence, including some that may
not be admissible in a court of law.*® Subject to exceptions ex-
plicitly put forth in Army Regulation 15-6, the IO may review
“anything that in the minds of reasonable persons is relevant and
material to an issue.” When appropriate, the 10 should wam
those interviewed that they have a right not to incriminate them-
selves by discussing their involvement in a suspected criminal
offense.® When a respondent or witness declines to answer ques-
tions, the IO will consult with the legal advisor about what action
is appropriate to take. A DA Form 3881, Rights Warning Proce-
dure/Waiver Certificate, should be used when appropriate.

Although the standards of evidence for an administrative pro-
cedure are flexible, limits on what forms of evidence that can be
used exist.® The following limitations precluding the use of evi-
dence apply:

(1) Information discovered through or associated
with an inspector general’s report, except when
disclosure has been approved by the appro-
priate directing authority;?

(2) Communications between a soldier and the
soldier’s attorney;®

(3) Communications between a soldier and the
soldier’s spouse;*

(4) Communications between a soldier and the
clergy, which were made either as a formal
act of religion or as a matter of conscience;5

(5) Statements made off the record. Such evidence
may not be considered for its substance. It
may be used only to help in finding additional,
-admissible evidence;%

% Army Regulation 15-6, supra note 47, para. 3-6; DA PAM 27-1‘62. supra note 17, para, 10-5¢(1) (cover the rules of evidence to be used in Article 139 investigation

proceedings).

¥ Army Regulation 15-6, supra note 47, para. 3-6a.

€ See 10 U.S.C.A. § 831 (1984 & Supp. 1995); Army Regulation 15-6, supra note 47, para. 3-6¢(5).

¢ The restrictions described in this paragraph are found at Army Regulation 15-6, para. 3-6c. Supra note 47. See also Military Rules of Evidence 502 (Lawyer-Client
Privilege), 503 (Communications to Clergy), and 504 (Husband-Wife Privilege). ManuaL ror Coukrs-MARTIAL, United States, MiL. R. Evip. 803(2) (1984) (1994 Edition).

%2 Army Regulation 15-6, supra note 47, para. 3-6¢(1).
 [d. para. 3-6¢(1).

8 Id. para. 3-6¢(1).

® Id para. 3-6¢(1).

% Jd. para. 3-6¢(3).
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... (6) Statements signed by a soldier because of the -+ .=
origin, incurrence, or aggravation of adisease. .-
or injury that he or she has suffered, and which
are against that soldier’s interests, may not be .
considered about the origin, incurrence, or
aggravation of that disease or injury.”

- (7T) "No evidence of the results, taking, or refusal
.. to take a polygraph (lie detector) test will be
i considered without the consent of the person
- involved in such tests.”® i

- {8) ‘Confessions or admissions that are obtained o
3 through ‘unlawful ‘coercion or 1nduccment
- likely to affect their truthfulness will not be =~~~
admitted into evidence.® e

€)) Evidence obtamed as lhe result of a search by
members of the Armed Forcés actmg in therr
official capacity, where thcy know the search
is unlawful under the Fourth Amendment of
the United States Constitution, cannot be used
against any person whose nghts were vrolated
by the search unless the legal advisor deter-
mines that such evidence would have been
inevitably discovered. In all other cases, evi- '
dence obtained from a search or an inspection
may be accepted, even if the evidence would
be ruled inadmissible in a cnmmal proceed- {
ing.?: . ,
Reporting F indings
I T pler [
When the mvestlgatlon 18 c0mplete the I0’s ﬁndlngs should
be reported on DA Form 1574, Report of Proceedings by Investi-
gating Officer/Board of Officers, and address, at a minimum, the
following four questions:

(1) Is the claim by a proper claimant, in writing,
and for a definite sum?

(2) Was the claim made within 90 days of the in-
cident or was good cause shown for any de-
lay?

7 Id. para 3-6c(4) See alsa 10US.CA. § 1219 (1984 & Supp 1995)
o ld para. 3—6c(2). '

® Id. para. 3-6¢(6).

 Id, para. 3-6¢(7).

7 DA PAM 27-162, supra note 17, para. 10-5e(4).

i.(3) Was the claim for property of the claimant that -
-was wrongfully taken or willfully destroyed "~ '
by a member or members of the Umted States‘ w
Am]y? ST i O R I R DUV TSP

(4) Is the clarm mern‘.onous in the specrf1c¥ L
amount?" B :

'Legal Review
After the IO completes the report, the next step in the process
is for the field claims office supporting the SPCMCA to provide a
written legal opinion to the SPCMCA.” That opinion should an-
swer the following three questions:

. (1) Is the claim cognizable under Article 139 and
- Army Regulauan 27-207.. o
). Are the IOs ﬁndmgs and recommendatlons
supported by the evrdence" R

(3) Has the 10 substantlally cornplred with the " '

procedural requirements of Article 139, Army

Regulation 2720, and Army Regulation 15-

6?7

e ‘ - SRR SR el i

If the claim is for more then $5000 then the GCMCA’s area
claims office will perform the legal reviéw. The ‘GCMCA’s SJIA
will then detérmine whether the’ GCMCA’s ‘final ' actron as the
convening authority of a court-martial under the ‘provisions of
Rule for Courts-Martial 1107 would be compromised.

Assessment

‘When an approving authority determines that a claim has mierit,
the DFAS must assess the pay of the soldier who committed the
wrong to pay restitution to the claimant. On receipt of the Article
139 assessment, the servicing finance officer will withhold the
amount directed by the approval authority.” The assessment is
binding on the finance officer and not subject to appeal. How-
ever, the assessment is subject to limitations in the finance regu-
lations. If the finance officer to whom the assessment is directed
cannot withhold the soldier’s pay because the finance officer does

not have the soldier’s pay record or the soldier is in a no-pay-due

 The responsibilities of the claims office supporting the special courts-martial convening authority are set forth at Army Regulation 27-20, paragraph 9-7e. Supra note 4.

" Id. para. 9-7g.

Yo
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status, then the finance officer must promptly noufy the approval :

authority of this fact in writing. -
Post Settlement Action

After action on the claim is completed, the claims office ser-
vicing the command that took final action on an Article 139 claim
will retain the original file and forward a complete copy of the
file to the SPCMCA.”* The claim will be filed locally, per the
Modemn Army Record Keeping System (MARKS), Army Regu-
lation 25-400-2. If a claim was processed under the Personnel
Claims Act (Army Regulation 27-20, Chapter 11), then a copy of
the Article 139 claim file will be incorporated into the Chapter 11
claim file.

Remission of Indebtedness -

By statute and regulation, an enlisted soldier is entitled to seek
aremission of a debt owed to the United States government.” In

™ [d. para. 9-7h.

.- an Article 139 claim, the debt is owed to the claimant. Because
.. the United States and its instrumentalities lack standing to pursue

an Article 139 claim, the United States can never be the entity
under Article 139 to whom money is owed. Remission of indebt-
edness procedures do not apply to Article 139 claims, and a sol-
dier cannot be relieved of his obligation through the rermssmn of
indebtedness process.”

Conclusion

Article 139 clalms provxde a fast and efficient way for com-
manders to redress wrongs involving the theft or destruction of
property caused by soldiers under their command. When prop-
erly utilized, such claims have the effect of maintaining good re-
lations with the civilian community and improve the morale of
aggrieved soldiers. By understanding and publicizing the Article
139 process, claims judge advocates can help foster faimess, im-
prove morale, and military and civilian community relations in
support of the chain of command. Captain Koonin.

B See generally 10 U.S.C.A. 4837(d) (l984 & Supp. 1995); Dep'T oF ArMy, REG. 37-1044, FlNA&ClAL-ADMlNIsmAﬂON: MlLlTARY PAY AND ALLOWANCES POLICY AND
PROCEDURES-ACTIVE COMPONENT, chs. 20, 32 (30 Sept. 1994); Dep't oF ARMY, REG. 600-4, PERSONNEL-GENERAL: REMissION OR CANCELLATION OF INDEBTEDNESS FOR ENLISTED

MEemsERs (1 Dec. 1983).

" See Army Regulation 27-20, :upra}note 4, para, 9-7i..

'Guard and Reserve Affairs Items -

Guard and Reserve Affairs Division, OTJAG

Academic Year 1995-1996
Judge Advocate Triennial Training and
Judge Advocate Officer Advdnced Course, Phase 11

Academic Year 1995-1996 Judge Advocate Triennial Train-
ing (JATT) and the Judge Advocate Officer Advanced Course
(JAOAQ), Phase II, will be conducted at The Judge Advocate
General’s School in Charlottesville, Virginia, beginning 16 June
1996 and ending on 28 June 1996. Officers desiring to attend
JAOAC must complete Phase I (Nonresident) portion before 24
May 1996. No exceptions will be granted unless in cases of ex-
treme hardship. Officers attending both courses must meet the
height and weight standards prescribed in Army Regulation 600-9.
Officers must also bring a valid DA Form 705, Army Physical
Fitness Test Score Card, which shows a passing score within the
previous twelve months or be prepared to take and pass the Army
Physical Fitness Test within the first week of the course. The
subject areas for this year’s JATT training are criminal law and

operational/international law. The United States Army Training
Requirements and Resources System are as follows:

Course Course Number Class Number
JATT SE-F57 096
JAOAC

. 5F-F55 096 -

’ ; ’Tv'hé‘Judgie,Ad{zacate General’s Continuing
Legal Education On-Site Schedule Update

Following is an update schedule of The Judge Advocate
General’s Continuing Legal Education On-Site Schedule.  If you
have any questions about the On-Site schedule, please contact
the local action officer listed below or call Major Eric Storey,
Chief, Unit Liaison and Training Officer, Guard and Reserve Af-
fairs Division, Office of The Judge Advocate General, (804)
972-6380, (800) 552-3978 ext. 380. Major Storey.
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T HE JUDGE ADVOCATE GENERAL!S SCHOOL

Fool ot e

24-25 Feb
24-25 Feb
2-3 Mar
9-10 Mar

16-17 Mar

23-24 Mar

EIC T

it

100

; :

o .Columbus OH'

" othLSO

1 Clarion Hotel

" 7007 N. High St.
ffColumbus, OH 43085

CITY HOST UNIT

‘ AND TRAINING SITE

o lDenver, CO
87th LSO
., Doubletree Inn ..

13696 East Iliff Pl

' Aurora, CO 80014

Salt Lake City, UT .
-+ UTARNG : -
. National Guard Armory

12953 South Minuteman Dr, -
Draper, UT 84020

Indianapolis, IN

National Guard
Indianapolis War Memorial
421 North Meridian St.

" Indianapolis, IN 46204 ' -

Colombia, SC

12th LSO

Univ. of South Carolina School of Law
Columbia,SC 29208

~ Washington, DC

10th LSO

NWC (Amold Auduonum)
Fort Lesley J. McNair
Washington, DC 20319

San Francisco, CA

75th LSO

,“.IA,

Chicago, IL
91st LSO
Holiday Inn (Holidome)

3405 Algonquin Rd.
" Rolling Meadows, IL. 60008

(614) 436-0700

' MAJ Kevin G MacCary
.. 87thLSO
. Bldg. '820, F1tzs1mons AMC McWethy USARC

“* Lindenhurst, IL' 60046
©(708) 688-3780 -
an RN '

' CPT Mark Otto "

ACTION OFFICER

Aurora, CO 80045- 7050

.. (303)977-3929 .

LTC Michael Christensen
HQ, UTARNG -
P.O.Box 1776

«..Draper, UT.-84020-1776

(801)576-3682 . . -

MAJ George Thompson
Indiana National Guard
2002 South Holt Road

Indianapolis, IN 46,241

(317) 247 3449

LTC Robert H. Ueh]mg
12th LSO e
5116 Forest Drive
Columbia, SC 29206-4998
(803) 790-6104

It

CPT Robert J Moore
10th LSO
5550 Dower House Road

~ Washington, DC 20315

(301) 763-3211/2475

; LTC Jvoe Piasta

Shapiro, Galvin, et. al.

640 Third St.,;Second Floor. ;¢
;. PO.Box'5589 ..., . i
. Santa Rosa, CA ;95402

(707) 544-5858

LTCTim"'Hyléhd“ oot

P.O.Box 6176

9th LSO

765 Taylor Station Rd.”
" Blacklick, OH 43004
" (614) 692-5434 n

DSN: 850—5434
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- THE JUDGE ADVOCATE GENERAL’S SCHOOL "
CONTINU]NG LEGAL EDUCATION ON -SITE TRAINING, ACADEMIC YEAR 96

o e .. -~ CITY, HOST UNIT-
DATE - ND TRAINING SITE

26-28Apr St. Louis, MO
Note: 2.5 days -~ 89th RSC/MO ARNG
B Marriot Pavalion
1 Braodway

St. Louis, MO 63102
(314) 421-1776

4-5 May ' Gulf Shores, AL
81st RSC/AL ARNG
“Gulf State Park Resort Hotel
21250 East Beach Blvd.
Gulf Shores, AL 36542
(334) 948-4853 '

18-19 May | Tampa, FL

dhe 174th LSO/65th ARCOM
Sheraton Grand Hotel
4860 W. Kennedy Blvd.
Tampa, FL 33609

(813)286-4400

* ACTION OFFICER

LTC John O'Mally
8hLSO .
ATTN: AFRC-AMO-LSO

11101 Independence Ave.

Independence, MO 64054

(816)836-7031

_ LTC Eugene E. Stoker

Counsel, MS JTW-10

, Boemg Defense Space' Group

Missiles Space Division
P.O. Box 240002

" Huntsville, AL 35806
(205)461-3629
'FAX: 3209

LTC John J. Cdpelan, JIr.
Broward County Attorney

- 115 S Andrews Ave, Ste 423
~ Fort Lauderdale, FL 33301

(305) 357-7600

Professional Responsibility Notes

Office of The Judge Advocate General
Standards of Conduct Office _

Lawyers Lose Good Standing in Some States by
Requesting Inactive Status and Paying Reduced Fees:
Army Regulations Require
Army Military and Civilian Lawyers to o v
Assure Their Continued Good Standing Army Regulation 690-200
Chapter 213, Subchapter 4, Paragraph 4-5b
(Civilian Attorneys Must Be in Good Standing
As Defined by the Pertinent Bar of a State, Territory,

District of Columbia, or Puerto Rico)

' Army Rule 5.5
( Unauthorized Practice of Law)

" Army Rule 7.1 - '
( Commumcauons Concerning a Lawyer ) Serwces ) Judge Advocate Publication 1-1:

. Personnel Policies, Paragraphs 6-15, 6-16
" Army Rule 8.4 " (Judge Advocates Must Pay Bar Membership Fees)

( Fdlsely Commumcatmg Ltcensure)
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Army military and civilian lawyers who elect inactive bar sta- '
tus may find that.they no longer qualrfy to. practrce law in the

Army if their states do not recognize iniactive members as bemg )

in good standing.! Army lawyers always have been required to
establish their good standing with a bar before being commis-
sioned in The Judge Advocate General's Corps (JAG Corps) or
being hired for a civilian posrtlon “Now, that requirement ex-
tends for the duration of lawyer s Army service.
AR T A EF ST AR

Three regulations require Army rmlttary and civilian lawyers
to maintain good standing. “The first is Army Regulatzon 27-1,
Judge Advocate Legal Servzces revised effech\fe 3 March 1995
(AR 27-1). Chapter 13, Voluntary Active Duty with the Judge
Advocate General’s Corps, now affirmatively r requires that JAG
Corps officers remain members jn good standmg of the bar of the
highest court of a state of the Unlted States the District of Co-
lumbia, or the Commonwealth of Puerto tho ? The second is
Army Regulation 600-8- 24 Oﬁ" cer Transfers and Discharges, ef-
fective 1 November 1995 (AR 600- 8- -24), whlch permits elimina-
tion action for officers who_lose their, professmnal licenses.
Department of the Army civilian attomey‘s have been under a simi-
lar good standing requirement since 1993 4 In practical terms,
Army attorneys must continuously maintain their ability to ob-
tain a certificate of good standing... .

The definition of good standing varies among the states. In
some states, inactive mernbers are members in good standing. In
some states, inactive status members may not be considered in
good standing where attorneys request inactive status to qualify

for waived 6r reduced membership fees, drscrplmary fees, or fees
for mandatory contlnumg legal educahon (MCLE)

The clarifying additions to the regulations were promulgated
to prevent recurrence of bar membership issues that first surfaced
with the Pennsylvania Bar.. In one case, the Standards of Conduct
Office (SOCO) notified the state that The Judge Advocate Gen-
eral (TJAG) had dlsc1plmed an Army civilian attorney who, ac-
cording to Army records, was a member of the Pennsylvama Bar.
Pennsylvania Bar officials responded that the attomney had been
registered as mvoluntarlly inactive,” paying no fees for more
than twenty years, In'asecond case, TJAG received an allegation
that an officer’s good standing had lapsed for nonpayment of man-
datory fees. In two additional cases, Pennsylvania would not is-
sue Army attorneys certificates of good standing because the
attorneys had elected inactive status.

N Indlana also provrdes an instructive example. Inactive status
in Indrana is elected by filing an affidavit stating that the attorney
is not practlcmg law in Indiana. Inactive status allows an attor-
ney to remain on the Indiana Supreme Court’s roll of attorneys,
subject to reactivation at a later date. Attorneys who elect inac-
tive status are not required to pay Indiana’s annual disciplinary
fee; however, they also are not considered in good standing under
the state’s admission and discipline rules.* On the other hand,

Utah and Kansas have recently certified Army lawyers as being
in good standlng even though they are presently in “inactive” sta-
tus.$

! Memorandum, Subject: “In Good Standing” Bar Membership, DA OTJAG Personnel Management Office (2 Jun 95) (copy maintained at Office of The Judge Advocate

General, United States Army, Standards of Conduct Office, Washington, D.C.).

? Der’T of ARMY, REG. 27-1, JupGE ADVOCATE LEGAL SERVICES, ch.13 (3'Feb. 1995y, ~ =~ B -

Most attorneys are members of the states, the District of Columbta. or Puerto Rico. Furthermore, members of the established bars of the United States Virgin
Islands, American Samoa, and Guam also traditionally qualify for service with The Judge Advocate General's Corps. Pending updates to Army Regulation 27-1 and the
Army’s two commissioning regulations, the updates recited below are expected to enumerate specifically the bar of the Commonwealth of Puerto Rico and generally refer
to “the territories.” The updates will dispense with the “federal court” option (evidently originally intended to include attorneys practicing in the territories), thereby
avoiding any mistaken interpretation that mere federal court admission will satisfy the good standing requirement.

The two commissioning regulations to be updated are, as follows: DEp'T oF A'nim"!:“REc. 601-100, PERSONNEL PROCUREMENT: APPOINTMENT OF COMMISSIONED AND
WARRANT OFFICERS IN THE REGULAR ARMY, para. 2-51c (I Sept. 1981) (now reading: “Be admitted to practice before the highest court of a State or a Federal court; and be
in good standing before the bar.”); Der’T oF ARMY, REG. 135-100, ARMY NATIONAL GUARD AND ARMY RESERVE: APPOINTMENT OF COMMISSIONED AND WARRANT OFFICERS OF THE
Army, para. 3-13a(2) (I Feb..1984) (now requiring apphcatlons to include a certificate or statement from the hi ghest eourt of a state or a federal court showmg admission
topractrceandcurrentstandmg) Lo N TR PP AL P R -
* Elimination actron may 'be initiated for* “[clonduct o aétions that result in the loss of a professional status, such as wrthdrawal suspensron or abandonment of professional
license, endorsement, or certification that is directly or indirectly connected with or is necessary for the’ performance of one 's mllltary dutres " DEP T oF ARMY, REG.
600-8-24, PERSONNEL GENERAL! OmcEn TrANsFERS AND DlSCHARGES para. 4-2b(9) (21 July 1995). ;i .ilireaEl b [ . v
* Der'T OF ARMY REG 690-200 CIVlLlAN PERSONNEL GENERAL PERSONNEL Provisions, ch. 213, subch. 4, para. 4-5b (3-Sept..1993) (lC2) (Department of Army civilian
attorney "must be member in good standmg (as defu'ted by the pemnent bar) of the bar of a State, terntory, the Drstnct of Columbla. or. the Commonwealth of Puerto
Rico. ’) A SR

5 Letter from Clerk of the lndra.na Supreme Court, Court of Appeals and Tax Court (May 16, 1995) (copy maintained at the Office of The Judge Advocate General, United
States Army, Standards of Conduct Office, Washmgton D.C). R TR TR R O P S O TP

¢ Letter from Clerk of the Supreme Court of Kansas ('Feb 21, l995) (copy maintained at the Office of The Judge Advocate General, United States Army, Standards of
Conduct Office, Washmgton D.C.); lettér from Admissions Admlmstrator Utah State Bar (Mar. 2, 1995) (copres mamtmned at The Judge Advocate General's Office
Standards of Conduct Office, Washington, D.C.).
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In addition to good standing issues, electing inactive status
may have unexpected and undesirable consequences for an Army
attorney. Texas denied a retiring Army attorney admittance un-
der its reciprocity rules. Texas would not credit the attorney with
any of the many years of inactive status that the attorney had with
another state bar when calculating the mandatory minimum num-
ber of years of non-Texas bar membership. o

- INlinois permits active military lawyers to register without a
fee and grants registration with a greatly reduced fee for civilian
attorneys who neither practice in, reside in, nor are employed in
the state. Nonregistration, however, will cause removal of an at-
torney from the master roll. A removed person who holds him-
self or herself out as being authorized to practice law in the state
is engaged in the unauthorized practice of law and may be held in
contempt of the Supreme Court of Hllinois.

A Mississippi attorney elccung inactive status pays reduced
annual fees but may not represent that he or she is licensed to
practice law in the state. An inactive Mississippi attorney is pro-
hibited from practicing law in the state until he or she comphes
with the requirements for active status.

‘' Since alayman could reasonably believe that
being “licensed and admitted to practice in
Mississippi” means that the attorney is pre-

T Ethics Committee of the Mississippi State Bar, Opinion 150 (1988). .. .

sently able to counsel on matters ‘involving
Mississippi law, when in fact said attorney is
prohibited from such action, then the commu-
nication would be a material misrepresentation
of fact and/or likely to create an unjustified
expectation about results the lawyer can
achieve, all as prohibited by Rule 7.1.7

However, reacquiring good standing may entail more diffi-
culty than merely writing out a check for the current year’s fees.
For example, Illinois imposes a reinstatement fee of $10.00 per
month for each month that a fee is delinquent. West Virginia
requires an applicant for active status to have compleled twelve
hours of MCLE within the preceding twelve months.? '

~ The SOCO is currently compiling information to help Army
lawyers better understand the myriad of bylaws, rules, regula-
tions, and statutes of the various state bars. A compendium of
state-by-state good standing requirements will be complied and
published as soon as it becomes available from bar officials.

In the meantime, Army attorneys are responsible for assuring
that they have current good standing. If not, then they must im-
mediately quallfy or requalify themselves. Lieutenant Colonel
Neveu and Mr. Eveland.

® Rules and Regulations of the West Virginia State Bar, ch. V1, at 9, Community on Legal Ethics of the West Virginia State Bar v. Berzito, 1994 W. Va. LEXIS 127 (1994).

CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General's School, United States
Army (TJAGSA), is restricted to students who have a confirmed
reservation. Reservations for TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources System
(ATRRS), the Army-wide automated training system. If you do
not have a confirmed reservation in ATRRS, you do not have a
reservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or through
equivalent agencies. Reservists must obtain reservations through
their unit training offices or, if they are non-unit reservists, through
United States Army ‘Personnel Center (ARPERCEN), ATTN:

ARPC-ZJA-P, 9700 Page Avenue, St. Louis, MO 63132-5200.
Army National Guard personnel must request reservations through
their unit training offices.

When requesting a reservation, you should know the follow-
ing:

TIAGSA School Code—181
Course Name—133d Contract Attorneys 5F-F10
. Class Number—133d Contract Attorneys’ Course SF-F10

To verify a confirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen showing by-name
reservations.
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2. TJAGSA CLE Course Schedule

January 1996

8-12 January:

'9-12 January:

. 22-26 January: :

- 22-26 January:

31 Januery‘ -
2 February:, .

February 1996

5-9 February: " .

5 February -
12 April:

12-16 February:
7112-16 February:

12-16 February:

26 February - ...

1 March:

March 1996

4-15 March:
18-22 March:
25-29 March:

April 1996,

1-5 April:; 7

15-19 April: -+ -

104

.24 RC ’Senior

1996

1996 Government Contract Law

Symposrum (SF F1 1)

»‘ USAREUR Tax CLE (5F-28E)

_ 48th Federal Labor Relatlons Course

(5F-F22).

- 23d Oplera‘tionarlnLaw Seminar (5F-47).

Offie;ers
Orientation Course (SF-F3).

134th Senior Officers’ Legal Orientation
Course (SF-FI).. -+~ "

139th Basic Course (5-27-C20).

PACOM Tax CLE (5F-F28P).
62d Law of War Workshop (5F-F42).

USAREUR Contract Law CLE
(5F-FISE).

- 38th Legal Assistance Course (SF-F23). . ...

~ 136th Contract Attorneys Course
o (SF-FIO) :

20th Administrative Law for Military’
'Installations Course (SF-F24).

Ist Contract Litigation Course

(5F-F102).

135th Senior Officérs’ Legal Orientation

Course (SF-Fl)

1996 Reserve Component Judge Ad-.

vocate Workshop (SF-F56).

Legal.

. 15-26 April: -

'122-26 April:
S GFED.

29 April- 3 May:

© 29 April- 3 May:

May 1996
13-17May:
13-31 May:

. 26—24 May:

June 1996

3-7 June:

3-7 June:

3 June - 12 July:

10-14 June:

17-28 June:
17-28 June:
July 1996

1-3 July:
13 ;Ju‘ly: ‘
: .8-12.juiy:

8luly-

13 September:

- 22.26 ]uly:'

24-26 July:

5th Criminal Law Advocacy Course

(SF-F34).

24th Operatronal Law Semmar

44th Fiscal Law Course (SF-F12).

7th Law for Legal NCOs' Course
(512-71D/20/30).

 45th Fiscal Law Course (SF-F12).

39th Military Judge Course (SF-F33).

~ 49th Federal Labor Relations Course
(SF-F22).

- 2d Intelligence Law Workshop

(5F-F41) P

136th Semor Officers’ Legal Orientation

Course (SF-F1).

:3d JA Warrant Officer Basic Course

(7A-550A0).

26th Staff Judge Advocate Course
(5F-F52).

JATT Team Training (SF-F57).

JAOAC (Phase II) (SF-F55).

Professional Recruiting Training
Seminar

. 27th Methods of Instrucuon Course

(SF F70).

,7th Legal Admmrstrators Course
(7A- SSOAI) A

140th Basic Course (5-27-C20).

‘ ,Flscal Law Off-Site (Maxwell AFB)

(5F-12A).

Career Services Directors Conference.
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29 July - 9 August:

29 July -
8 May 1997:.

30 July - 2 August:

August 1996

12-16 August: ¢
12-16 August:
19-23 August:

19-23 August:

26-30 August:

September 1996

4-6 September:
9-13 Septembér:
9-13 September:

16-27 September:

137th Contract Attorneys Course
(5F-F10). :

45th Graduate Course  (5-27-C22)

2d Military Justice Managers’ Course
(5F-F31).

:-14th ‘Federal Litigation Course

(5F-F29).

" 7th Senior Legal NCO Management

Course (512-71D/40/50).

137th Senior Officers’ Legal Onentatmn

_ Course (SF-FI)

63d Law of War Workshop (5F-F42).

25th Operational Law Seminar
(5F-F47).

USAREUR Legal Assistance CLE
(SF-F23E).

2d' Procurement Fraud Course

. {S5F-F101).

USAREUR Administrative Law CLE
(5F-F24E).

"6th Criminal Law Advocacy Course

(SF-F34).

3. Civilian Sponsored CLE Courses

February 1996 |

12-14, GI:
15-17, NITA:

22 - 3 March,
NITA:

March 1996

6-8, NITA:

1996

. Environmental Laws and Regulations
- Compliance Course, San Antonio, TX

ljebbsition Skills Programs: Pacific

Deposition, San Diego, CA

Basic Trial Skills
Fort Lauderdale, FL.

Pro grams‘,

Deposition Skills Programs:
east Deposition, Chapel Hill, NC

South-

15, NITA:

15-24, NITA:

22-24, NITA:

2527, GI:

July 1996

21-26, APA:

Discovering the Secrets of Effective
Depositions, Las Vegas, NV

Basic Trial Skills Programs, Chicago, IL

Advocacy Teach Training Programs,
Cambridge, MA

Env1ronmental ‘Laws and Regulations
Compliance Course, Jackson Hole, WY

31st Annual Seminar/Workshop,
New Orleans, LA

For further information on civilian courses, please con-
tact the institution offering the course. The addresses are listed

below:

AAJE:

ASLM:

CCEB: . ..

.CLA:

CLESN:

American Academy of
Judicial Education
1613 15th Street, Suite C

" Tuscaloosa, AL 35404

(205) 391-9055

American Bar Association
750 North Lake Shore Drive
Chicago, IL 60611

(312) 988-6200

American Law Institute-
American Bar Association Committee
.on Continuing Professional Educanon

" 4025 Chestnut Street

Philadelphia, PA 19104-3099
(800) CLE-NEWS (215) 243-1600

American Society of Law and Medicine
Boston University School of Law
765 Commonwealth Avenue

.- Boston, MA 02215
(617) 262-4990

* Continuing Education of the Bar

University of California Extension
2300 Shattuck Avenue

‘Berkeley, CA 94704

(510) 642-3973

Computer Law Association, Inc.

-3028 Javier Road, Suite S00E

Fairfax, VA 22031
(703) 560-7747

 CLE Satellite Network
.- 920 Spring Street
‘Springfield, IL 62704

(217) 525-0744 (800) 521-8662.
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ESIL;.:: . ... . = FEducational Services Institute: - i - St T e mnae S b e R e e
; -5201 Leesburg Pike, Suite 600 NCDA: National College of District Attorneys

Falls Church, VA 22041-3203 University of Houston Law Center
Vo e 0. (103) 379-2900 SR PO Pt o o2 4800 Calhoun Street SR
Houston, TX 77204-6380 - -
SFBAS U v “l’FCd-eral‘Bar Association "' Y . : ] (713) 747 NCDA '
1815 H Street, NW., Suite 408 e T e . o
Washington, D.C. 20006- 3697 NITA: 'Natlona] Instltute for Trial Advocacy
o (202) 638 0252 R 1507 Energy Park Drive
cognd St. Paul, MN 55108
. . (800) 225-6482
FB: Florida B .
€50 kpal::hee Pakway | (612684 0323 in (MN and AK).
_Tallahassee, FL 32399- 2300

- e e e ” FEEE Y NIC: Nauonal Jud1c1a1 College
(904) 222'5286 o » - Judicial College Building:
..~ University of Nevada

,GICLE: , L The Institute of Contlnumg i ‘ Reno, NV 89557
. Legal Education .. . ... (702)784-6747 L
P.O. Box 1885 o e HDELISTRIE R
Athens, GA 30603 NMTLA: New Mexico Trial Lawyers’ Association
- (706) 369-5664 Hid . . PO.Box30]
. e C Y Albuquérque, NM 87103
GII: 5 .1 Government Institutes, Inc. (505) 243-6003
=, 966 Hungerford Drive, Suite 24 I T L I R St e Paal 00y
Rockville, MD 20850 PBI: Pennsylvania‘Bar Institute
(301) 251-9250 104 South Street
Gy S ‘P.O. Box 1027 RN
Gwu: . Government Contracts Program Harrisburg, PA 17108-1027
- The George Washington University DA (800 932-4637 (717)233-5774
National Law Center SHLN
2020 K Street, N.W., Room 2107 L )
. : ctising Law Institute
\Zg;hl;gtog'z?z'C. 20052, " PLI RN RN l8:‘;2(1) Se\::egrlth Xvénslre[}l" ‘ '
D994 New York, NY 10019
NCLE: ' Hlinois Institute for CLE - ' N (212) 765-5700
' 2395 W, Jefferson Street o P
Sprmgﬁeld 1L62702 - TBA: Tennessee Bar Association
" "(217) 787-2080 3622 West End Avenue
cn s wwene s o Nashville, TN 37205
CSLRP; T ”LRP Publications SRR ... . (615)383-7421
R /1555 King Street, Suite 200
" 'Alexandria, VA 22314 . TLS: - Tulane Law School .
(703) 684 0510 (800) 727-1227. Tulane University CLE
e 8200 Hampson Avenue, Suite 300
LSU: Louisiana State University New QOrleans, LA 70118 -
B e - Center of Continuing Professional (504) 865-5900
 Development Paul M. Herbert .
‘Law Center “UMLC: " ‘University of Miami Law Center -
" ‘Baton Rouge, LA 70803-1000 Pt e e TP O " Box 248087
(504)388-5837 ' Coral Gables, FL 33124
coamtt et -w(305) 284- 4762
MICLE: - A Instvit'u_t'e*of Continuing Legal Education R
. 1020 Greéhé Street 4. Mandatory Contmumg Legal Educatlon Jurlsdlctlons
** Ann ‘Arbor, MI1'48109-1444 and'Reporting Dates oy
(313) 764-0533 (800) 922-6516. o
MLI: ! .- Medi-Legal Institute DRI Jurisdiction - Reporting Month
* 15301 Ventura Boulevard, Suite 300 Alabama** - 31 December annually
Sherman Oaks, CA 91403 SRS ‘ IR TS R
© (800) 443-0100 : Arizona ..t . . : 15 September annually
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Arkansas 30 June annually
California® ~ "' 1 February annually
Co]orado:k ” ; Ff{‘kynytirne w1thm ;lrree-year perjou‘A o
Delaware 31 July biennially

Florida** : Assigned month triennially -
Georgia 31 January annua]ly‘

Idaho Admissiun date triennially
Indiana 31 Decernber annually

Towa 1 March annually

Kansas. .30 days after program
Kentucky '30 June Anhﬁan'y
Louisiana** 31 January annually i
Michigan 31 March annually
Minnesota 30 August uiennrally
Mississippi** 1’ Aug’ust\!atnnually ‘
Missouri ; 3i Juiy. annuaily : |
Montana < 1 March annually

Nevada : : 1.March annually .-

New Hampshire**
New Mexico

North Carolina**

1 August annually -

Priorto 1 Auril annually

North'Dai(ota 31 Iuly annually ;

Ohie"‘ | 31 Ianuary blenmally

Oklahonra"“* . 15 February annua]ly :

C:)rego'n' Anniversary of date of birth—new

Pennsylvania**

admittees and remstated members
report after an initial one- year period; .
thereafter triennially

30 days after program

Rhode Island 30 June annually

South Carolina** 15 January annually

Tennessee* 1 March annually

Texas Last,d_a‘y of birth month annually
Utah ‘ End of two—year compliance penod
Vervmontr 15 J uly blenmal]y

Virginia 30 June annually

Waeningtpn 7 ~ 31 Janyary grjennia]ly

West Virgin’ia 31 July annually

Wisconsin* _'1 February annually

Wyoming 30J anua.ry‘ aynn{uall‘y

* Military Exempt

** Military Must Declare Exemption

For addresses and detailed information, see the July 1994 is-
sue of The Anny Lawyer.

28 February annual}y

1. TJACSA Mate;iials 'Availab‘le\ Tﬁreuglr Deferise
Technical Information Center

Each year, TJAGSA pubhshes deskbooks and materials to
support resident mstructlon Much of this material is useful to
judge advocates and government civilian attorneys who are un-
able to attend courses in their practice areas. The School receives
many requests each year for these materials. ‘Because the distri-
bution of these materials is not in the School’s mission, TJAGSA
does not have the resources to provide these publications. -

To provnde another avenue of availability, some of t.hls mate-
rial is available through the Defense Technical Information Cen-
ter (DTIC). An office may obtain this material in two ways. The
first is through a user library on the installation.. Most technical

Current Material of Interest

and school libraries are DTIC “users.” If they are “school” li-
braries, they may be free users. The second way is for the office
or organization to become a government user. Government agency
users pay five dollars per hard copy for reports of 1-100 pages
and seven cents for each additional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of a
report at no charge. The necessary information and forms to be-
come registered as a user may be requested from: Defense Tech-
nical Information Center, Cameron Station, Alexandria, VA 22314-
6145, telephone: commercial (703) 274-7633, DSN 284-7633.

Once registered, an ofﬁce or other organization may open a
deposit account with the National Technical Information Service
to facilitate ordering materials. Information concerning this pro-
cedure w111 be provrded when a request for user status is submit-
ted. : , ‘
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Users are provided biweekly and cimulative indices. These

indices are classified as a single conﬁdenﬂal document and malledi
only to those DTIC users whose organizations have a facnllty clear-

ance. This will not affect the ability; of organizations to become
DTIC users, nor will it affect the ordering of TJAGSA publica-

tions through DTIC:: All TTAGSA publications are unclassified
and the relevant ordermg information, such as DTIC numbers and
titles, w1ll be publlshed m The Army Lawyer. The following

TJAGSA publlcauons are available through DTIC. The nine-
character identifier ‘beginning with' the letters AD are numbers
assigned by DTIC and must be used when ordering publications.
These publications are for government use only.

Contract Law i

*AD A301096 Government Contract Law Deskbook, vol.1;
JA- 501 1-95 (631 pgs) ,
RIS THIN
*AD A301095 . Govemment Contract Law Deskbook, vol. 2,
JA-501-2-95 (503 pgs)
SROY
AD A265777 Flscal Law Course Deskbook JA- 506(93)
(471 pgs). - o A
Legal Assistance Fargry
AD B092128 USAREUR Legal Assistance Handbook
JAGS-ADA-85-5 (315 pgs). ¢ -.o:ivf 1ot
AD A263082 Real 'Property Guide—Legal Assistance,‘
JA 261(93) (293 pgs) o
AD A281240 Office Directory, JA- 267(94) 95 pgs)
AD B164534 Notarial Guide, JA-268(92) (136 ‘pgs).
el ool
AD A282033 Preventive Law, JA-276(94) (221 pgs).
AD A266077 Soldiers’ and Sailors’ Civil Relief Act Gl.llde,» )
TA-260(93) (206 pgs). ’
ADA297426  Wills Guide, JA-262095) (517 pgs). =
AD A268007 Family Law Guide, JA 263(93) (589 pgs).
ADA280725  Office Admmistratlon Gunde IA 271(94)
TR (248 pgs) . N
AD“A283734' s Consumer Law Gu1de JA 265(94) (613 pgs)
*AD A28941 1 Tax lnformatlon Senes JA 269(95) (134 pgs)
AD A276984‘ ‘ Deploymen‘t“Gul‘de, 'JA-272(94) (452 p“g§)‘."‘
AD A275507 Air Force All States Income Tax Gu1de,

. January 1994 ! ,‘ |
: Admmlstratlve and ClVll Law

ITE I

AD A285724

Federal Tort Claims Act, JA 24 1 (94) ¢! 56 p gs)

*AD A301061 Erdvironméntal Law Deskbook, JA1234(95)
(268 pgs) syl (7 FurAT L
*AD A298443  Defensive, Federal Litigation, JA- 200(95))
(846 pgs)
SRt af oo’y
ADA255346 ~ * Réports of Surve; and Line of Duty ’
Determinations, JA 231-92 (89 pgs). -..ni-7
*AD A298059 ., Government Information  Practices;!
JA 235(95) (326 pgs)
AD A259047 AR 15 6 Investlgatlons JA-281(92) (45 pgs)
R ISR 2 e bl
Labor Law
AD A286233 The Law of Federal Employment JA- 210(94)
(358 pgs). B |
*AD A291106 'The Law of Federal Labor-Management Re

lations, JA-211(94) (430 pes).

Torinos

Developments Doctrme, and Literature e T

AD A254610 Mllltary Cltatlon, Frﬂh Edition, JAGS DD 92
( 18 pgs)
Vil .-»‘i;eu L O Shoonnindd
Crlmmal Law
AD A274406 Crlmes and Defenses Deskbook JA 337(94)
(191 pgs). A TTRYN
AD A274541 Unauthorized Absences, JA 301(95) (44 pgs)..
*AD A274473 Nonjudicial Punishment, JA-330(93) (40 pgs).
*AD A274628 Senior Officers Legal Orientation, 3A.320(95)
. (297 PgS) .
FELRSHoR Y RN agixard eal
AD A274407 Tnal Counsel and Defense Counsel Handbook
JA 310(95) (390 pgs) Dt
-AD A274413 ... .. United ..States-.Attorney . Prosecutions,.

JA-338(93) (194 pgs).

(o
Cpp e
.7 &b !

International and Operational Law

ADA284967 . Operatlonal Law Handbook JA 422(94)
(273 pgs)- ' ) N
Reserve Affairs
ch eyt A naendy o ob gl Ty e U
ADKB 1 3‘6361,, . Reserve C;om onem ]AGC Personnel Polncnes

Handbook, JAGS GRA. 89 1 (188 pgs)
The followmg Umted States Army Cnmmal Investlgatlon
Dwnsxon Command publlcatlon also. is ayallable t.hrough
DTIC: .. .0 o iine. o

SIS T SRNEEE S SO IRt

AD A145966 Cnmmal Investlgauons Vlolatlon of the
I ‘us.C. in Economlc Crime InYesugatlons,
o USA_CH)C Pam 195 3 (250 pgs) ’

AN

*" *Indicates new publication or revised-edition. » /it
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(/\t

2. Regulations and Pamphlets. : - - -

a. The following provides infonndtion on how to obtain Manuals ;
for Courts-Martial, DA Pamphlets, Army Regulations, Field Manu-

als and Trammg Czrculars

ey

@

< vided to assist Active, Reserve, and Nauonal

b. -The units below are authorized pubhcauons accounts W|th the

The United States Army Publicalions Distri-

bution Center (USAPDC) at Baltimore, Mary-
land, stocks and distributes Department of the
Army pubhcatrons and blank forms that have
~ Army-wide use. Contact the USAPDC at the
following address:

A

. Commander ,
U.S. Army Publications
Distribution Center
2800 Eastern Blvd.
" Baltimore, MD 21220-2896 1:r:2 !

Units must have publications accounts to use

any part of the publications distribution sys-

' tem.’ The following extract from Depadrtment
"of the Army Regulation 25-30, The Army Inte-

grated ‘Publishing and Printing Program,
paragraph 12-7c (28 February 1989), is pro-

* Guard units.

USAPDC.”

(D),

Active Army: . -

(a) Units organized under a PAC. APAC
that supports battalion-size units will
~-request a consolidated publications
dccount for the entire battalion ex-:
cept when subordinate units-in the
battalion are geographically remote. .
To establish an account, the PAC will
¢ .. forward.a DA Form 12:R (Request .
for Establishment of a Publications
Account) and supporting DA 12-se-
. ries forms through their DCSIM or

'DOIM, as appropriate, to the Balti-

~more USAPDC, 2800 Eastern Bou-

" levard, Baltimore, MD 21220-2896.
The PAC will manage all accounts
established for the battalion it sup-
Jports. (Instructions for the use of DA .

12-series forms and a reproducible

copy of the forms appear in DA Pam
25 33)

. .(b) - Units not organized under a PAG.

- Units that are detachment size and
. above ~may have a publications ac-
count. To estabhsh an account, these

Pulipt
Sih

 units will ‘submit a DA Form 12-R "
- and supporting DA12-series forms °
*through ‘their DCSIM - or DOIM, as
appropriate, to the Baltimore
USAPDC, 2800 Eastern Boulevard,
Baltimore, MD 21220- 2896

© Staﬁsectzons ofFOAs MACOMs, in-
.. stallations, and combat divisions.:
. ‘These staff sections may ‘establish a
single account for each major staff
element. To establish an account,
these units will follow the procedure
- - in (k) above.

(2) ARNG units that are company size to State
adjutants general. To establish an account,
these units will submit a DA Form 12-R and
supporting DA 12-series forms through their
State adjutants general to the Baltimore .
USAPDC, 2800 Eastern Boulevard, Balti-
more, MD 21220-2896

3 USAR units that are company size and above
and staff sections from division level and
above. To establish an account, these units

. will submit a DA Form 12-R and supporting

" DA 12-series forms through their supporting
installation and CONUSA to the Baltimore
USAPDC, 2800 Eastern Boulevard, Balti-
more, MD 21220-2896

. (4) ROTC elements "To establish an account,
ROTC regions will submit a DA Form 12-R

. and supporting DA 12-series. forms through .
their supporting installation and TRADOC
DCSIM to the Baltimore USAPDC, 2800
Eastern Boulevard, Baltimore, MD 21220-
2896. Senior and junior ROTC units will sub-
mit a DA Form 12-R and supporting DA 12- =

~ series forms through their supporting installa--

S tion, reglonal headquarters and TRADOC

"DCSIM to the Baltimore USAPDC, 2800
Eastern Boulevard, Baltimore, MD 21220-
2896.

- Units not described in [the paragraphs] above also may be
authorized accounts. To establish accounts, these units must send
their requests through their DCSIM or DOIM, as appropriate, to
Commander, USAPPC ATTN ASQZ NV Alexandrla VA

- 22331-0302.

¢. Specific instructions for establishing initial distribution require-
ments appear in DA Pam 25-33.

If your unit does not have a eopy of DA Pam 25-33, you

‘may request one by calling the Baltlmore USAPDC at (410)

671-4335.
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(1) Units that have established initial distribution
requirements will receive copies of new, re-
vised, and changed publications as soon as
they are printed. . v E

(2) Units that require publications that are not on
their initial distribution list can requisition
publications using DA Form 4569. All DA
Form 4569 requests will be sent to the Balti-
more USAPDC, 2800, Eastern Boulevard,
Baltimore, MD 21220-2896. You may.reach
this ofﬁce at (410) 671 4335 RO

&) erhans can obtam DA Pams through the Na-
tional Technical Information Service (NTIS),
§285 Port-Royal Road, Springfield, Virginia |-
22161. You may reach this office at (703) 487-
4684 o :

A S RN BERRES

@ A1r Force Navy, and Marine Corps Judge ad-
vocates ‘can Tequest up to‘ten’ copres 'of DA
Pams by writing to USAPDC, ATTN: DAIM-
APC-BD, 2800 Eastern Boulevard, Baltimore,
Maryland 21220-2896. ' You may reach this
ofﬁce by telephone at (410) 671-4335 '

3. The Legal Automatlon Army-Wlde Systems Bulletm
BoardServrce . _ AR

a. The Legal Automatron Army-Wrde Systems (LAAWS) oper-
ates an electronic bulletin board service (BBS) primarily dedi-
cated to serving the Army legal community by provrdmg the Army
and other Department of Defensé (DOD) agenctes access to the
LAAWS BBS.' Whether you have Army access or DOD-wide
access, all users may "download The Judge Advocate General’s
School, United States Anny (TJAGSA), publlcatlons that are avail-
able on the LAAWS BBS

b. Access to the LAAWS BBS i

) Army access to the LAAWS BBS is currently restricted
to the following mdrvtduals (who can sign on by dralmg’ commer-
cial (703) 806- 5772 or DSN 656- 5772) '

(a) Active duty Army judge advocates;

- {b) Civilian attomeys employed by the Depanment of
theArmy, T PR

At
AT

rrrrr

(c) Army Reserve and Army Natlonal Guard (NG) _|udge
advocates on active duty, or employed by the federal government;

(d) Army Reserve and Army NG judge advocates not
on-active duty (access to OPEN and RESERVE CONF only); .

(e) Active, Reserve, orv NG Army legal administrators;
Actrve Reserve or NG enl1sted personnel (MOS 71Df7 lE)

(f) C|v1han legal support staff employed by the Army
Judge Advocate General’s Corps;

(g) Attorneys (military and civilian) employed by cer-
tain supported DOD agencies (e.g. DLA, CHAMPUS, DISA,
Headquarters Services Washington);

“(h) Indrvrduals with approved, wntten exceptlons to
the access policy. Requests for exceptions to the access policy
should be submrtted to:

LAAWS Pro_|ect Ofﬁce A

*Attn! LAAWS BBS sysops '

' 9016 Black Rd, Ste 102+t
Fort Belvoir, VA 22060-6203

3
IRV

(2) DOD-wide access to the LAAWS BBS currently is
restricted to all DOD personnel dealing with military legal issues
(who can sign on by dlalmg commercral (703) 806 5791, or DSN
656-5791).

c. The telecommunications conﬁ‘guration is: 9600/2400/1200
baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff sup—
ported; VT100/ 102 or ANSI tennmal emulauon

d. After srgmng on, the system greets the user wrth an opemng
menu. Members need only answer the prompts to call up and
download desired publications. The system will ask new users to
answer several questions and tell them they can use the LAAWS
BBS after they receive membership confirmation, which takes
approximately twenty-four to forty-eight hours.

e..The Army Lawyer will publish information on new publica-
tions and materials available through the LAAWS BBS.

4. Instructions for Downloading Files from the LAAWS
BBS

Instructions for downloading files from the LAAWS BBS are
currently being revised. If you have a question or a problem with
the LAAWS BBS, leave a message on the BBS. Those personnel
needing uploading assistance may contact; SSG Aaron P.
Rasmussen at (703) 806- 5764 ‘

5. TJAGSA Pubhcatlons Avallable Through the LAAWS
BBS ‘ t ; r

The followmg isa current list of TJAGSApubllcatlons avail-
able for downloadmg from the LAAWS BBS (Note that the date
UPLOADED is the month and year the file was made available
on the BBS; pubhcauon date lS avarlable within each publica-
tion):

RESOURCE.ZIP Tune 1994 *

FILE NAME

A Listing of Legal Assis-
tance Resources, June 1994.

ALLSTATE.ZIP ‘April 1995 1995 AF All States Income
L n 5 Tax Guide for use with 1994
' ‘state ‘income tax returns,

- January 1995,
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FILE NAME

ALAW.ZIP

BULLETIN.ZIP

CLG.EXE

DEPLOYEXE

FOIAPT1.ZIP
FOIAPT.2.ZIP
FSO 201 ZIP
TA200A ZIP
X JA200B.ZIP

JA210ZIP

JA211.ZIP

JA231L.ZIP

.+ June 1990

¢

November 1994
" .'. . ment, September:1994.

. UPLOADED

January 1994

: Dcéembcr 1992

December 1992

DESCRIPTION - - ;

- Army Lawyer/Military Law

Review Database ENABLE

.2.15. Updated through the

1989 Army Lawyer Index. It
includes a menu system and
an explanatory memoran-
dum, ARLAWMEM.WPF.

.- List of -educational televi-
- sion programs maintained in

the video information li-
brary at TIAGSA of actual
classroom instructions pre-
sented at the school and vi-
deo productions, November
1993.

Consumer Law Guide Ex:
cerpts. Documents were
created in WordPerfect 5.0
or Harvard Graphics 3.0 and
zipped into executable file.:

Deployment Guide Ex-
cerpts. Documents were cre-

- ated in Word Perfect 5.0 and

May 1994 -

June 1994

October 1992

 August 1994

st

v August 1994

AT
I

January 1994

zipped into executable file.
Freedom of Information Act
Guide and Privacy Act
Overview, September 1993.

Freedom of Information Act

. ~Guide and Privacy ‘Act
Overview, September 1993.

Update of FSO Automation
Program. Download to hard
only source disk, unzip to
floppy, then A:INSTALLA
orB: INSTALLB

Defensnve Federal nga-
tion—Part A, August 1994.

. Defensive Federal:Litiga-

tion—Part B, August 1994.

Law of Federal Employ-

Law of Federal Labor-Man-
agement Relations, Novem-

« ber1993. i o

. October 1992

Reports of Survey and Line
of Duty Determinations—
Programmed Instruction.

FILE NAME' ;" UPLOADED |

JA234-1.ZIP:; .

JA235.21P-

JA241/ZIP

JA260.ZIP

JA261.ZIP

§ b
e

JA262.ZIP
JA2632IP
JA265A.ZIP

JA265B.ZIP

JA267.ZIP
RS P

JA268.ZIP

2692

JA2ZIP

IAITZI

JA274 ZIP
JA275.ZIP
JA276.Z1P

JA281.ZIP

: DESCRIPTION

Fcbruary 1994 ' Environmental Law Desk-

~ - August 1994

“March 1994

October 1993

April 1994

~ August 1993

June 1994

June 1994

Tuly 1994
" March 1994
.janpafy 1994

March 1992

o August 1993

© July 1994
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book, Volume 1, February
1994.

‘Govérnment Information

Practices Federal Tort
Claims Act, July 1994.

September 1994 Federal Tort Claims Act,

August 1994.

Soldiers® & Sailors’ Civil
Relief Act, March 1994.

Legal Assistance Real Prop-
‘erty Guide, June 1993,

Legal Assistance Wills

. Guide.

Family Law Guide, August
1993, -

" Legal Assistance Consumer

Law Guide—Part A, May
1994.

Legal Assistance Consumer
Law Guide—Part B, May
1994.

Legal Assistance Office Di-
rectory, July 1994.

Legal Assistance Notarial
Guide, March 1994.

[

‘Federal Tax Information

Series, December 1993.

JLegal Assistance Office Ad-
ministration Guide, May
1994.

_February 1994 Legal Assistance Deploy-

ment Guide, February 1994,

Uniformed Services Former

-Spouses’ Protection Act—

Outline and References.

Mode! Tax Assxstance
Program.

Preventive Law Series, July
1994, - «

Novémber 1992 15-6 Investigations.

111
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FILE NAME

JA285.ZIP

irtee

JA301.ZIP

JA310.ZIP

a30zIp’ |

JA330.ZIP

JA337.ZIP
JA422.ZIP

JA501-1.ZIP
JA501-2.ZIP

JAS0S-11.2IP

bl

JA505-12.ZIP
IR P C
JA505-13.ZIP

JAS05-14.ZIP

JA505-21.ZIP

JAS505-22.Z1IP

112

January. 1994

JA290.ZIP ; .

July 1994

July 1994

- UPLOADED

March:1992

' "Nb'\/enrber 1995

November 1995 .

A

November 1995

bt

November 1995

Novelrrber 1995

May 1995

' Jutiq 1993

" June 1993

1

July 1994
G T

July 1994

July 1994

Tuly 1994

1995, .

. Senior: Officers Legal

Orientation Deskbook,
January 1994.

SJA Office Manager's
Handbook.

Unauthorized Absences Pro-
grammed Text,; August
1995.

Trial Counsel and Defense
Counsel Handbook, May
1995.

Sleniogr' Officer’s ﬂééai
Orientation Text, November
1995. e,

Nonjudicial Punishment
Programmed Text, August

1995,

Crimes and Defenses
Deskbook, July 1994,

OpLaw Handbook, June

TIJAGSA Contract Law
Deskbook, Volume 1, May
1993. " R

:‘3_“‘

TJAGSA Contract Law

. Deskbook Volume 2, May

1993.

Contract Attorneys’ Course

Deskbook Volume, Partl '

July 1994,

'Contract Attorneys® Course

Deskbook, Volume I, Part 2,
July 1994,

Contract Attorneys’ Course

Deskbook, Volume I, Part 3,

July 1994.

Contract Attorneys’ Course
Deskbook, Volume I, Part 4,
Ju]y 1994

‘ Contract Attomeys Course

Deskbook, Volume II, Part

1,July1994. . - .

Contract Attorneys’ Course
Deskbook, Volume H, Part

2, Tuly 1994.

FILE NAME

JA50523ZIP  July 1994
JAS05-24.ZIP ' July 1994
JAS06-1.ZIP ‘November 1994 -
JAS06-2.ZIP ' November 1994
JAS06-3.ZIP  '-"November 1994
JAS08-1.ZIP ' * April 1994
JA508-2.ZIP - April 1994
JAS08-3.ZIP- i April 1994
1JA509-1ZIP ~ November 1994
1JA509-2.ZIP :. .November 1994

LT

,,,,,,

1]A509 3 ZIP

1JAS09-4ZIP  November 1994
fos N

JA509-1iZIP . " February 1994

JA509-2.ZIP February 1994

!

JAGSCHL.WPF -March-1992

YIR93-1.ZIP " !
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A November 1994

book, Part 1, 1993.

 January 1994

. UPLOADED DESCRIPTION- =

" Contract Attorneys’ Course

Deskbook, Volume II, Part
3, July 1994,

Contract Attorneys’ Course
Deskbook, Volume II, Part
4, July 1994,

Fiscal Law Course Desk-
book, Part 1, October 1994.

Fiscal Law Course Desk-
book, Part 2, October 1994.

Fiscal Law Course Desk-
book, Part 3, October 1994.

" Government Materiel Ac-

quisition Course Deskbook,
Part 1, 1994,

Government Materiel Ac-
quisition Course Deskbook,

© ‘Part 2, 1994,

Government Materiel Ac-
quisition Course Deskbook,
Part 3, 1994.

Federal Court and Board
Litigation Course, Part 1,
1994

Federal Court and Board
Litigation Course, Part 2,
1994,

[ S B
Federal Court and Board
Litigation Course, Part 3,
1994.

Federal Court and Board
Litigation Course, Part 4,
1994,

» Contract, Claims, Litigation

and Remedies Course Desk-
Cid

Contract Claims, Litigation,
and Remedies Course Desk-

“* book; Part 2, 1993

JAG School report to DSAT.

'ContractLaw Division 1993
Yearin Review, Part 1, 1994
Symposium.




FILENAME  UPLOADED DESCRIPTION
Contract Law Division 1993
Year in Review, Part 2, 1994

Symposium.

YIR93-2.ZIP January 1994 -

YIR93-3.Z1P January 1994  Contract Law Division 1993
Year in Review, Part 3, 1994

Symposium.

Contract Law Division 1993
Year in Review, Part4 1994
Sympos:um

YIR93-4.ZIP  January 1994

Contract Law Division 1993
Year in Review text, 1994
Symposium.

YIRO3.ZIP January 1994

Reserve and National Guard organizations without organic
computer telecommunications capabilities, and individual mobi-
lization augmentees (IMA) having bona fide military needs for
these publications, may request computer diskettes containing the
publications listed above from the appropriate proponent academic
division (Administrative and Civil Law, Criminal Law, Contract
Law, International and Operational Law, or Developments, Doc-
trine, and Literature) at The Judge Advocate General’s School,
Charlottesville, Virginia 22903-1781.

Requests must be accompanied by one 5'/4-inch or 3'/2-inch
blank, formatted diskette for each file. In addition, requests from
IMAs must contain a statement which verifies that they need the
requested publications for purposes related to their military prac-
tice of law. .

Questions or suggestions on the avallabxhty of TJAGSA pub-
lications on the LAAWS BBS should be sent to The Judge Advo-
cate General’s School, Literature and Publications Office, ATTN:
JAGS-DDL, Charlottesville, VA 22903-1781. For additional in-
formation concemning the LAAWS BBS, contact the System Op-
erator, SGT Kevin Proctor, Commercial (703) 806-5764, DSN
656-5764, or at the following address:

LAAWS Project Office

ATTN: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Belvoir, VA 22060-6208

5. Articles S

The following mformatlon may be of use to Judge advocates
in performing their duties:

Alan L. Adiestein, Conflict of the Criminal
Statute of Limitations with Lesser Offenses at
Trial, 37 WILLIAM AND MARY L. Rev. 199
(1995).

John S. Applegate, Witness Preparation, 39
Der. L. J. 457 (1995).

T T e e e

-Richards J. Heuer, Drug Use and Abuse:
. Background Information for Security
Personnel, 24 PoLYGRAPH 151 (1995).

" Walter E. Jordan, Judge, A Trial Judge'’s
Observation About Voir Dire Examination, 30
Der. L. Rev. 223 (1995). '

Paul J. Routh, Liabilities of Tax Preparers: An
Overview, 34 DEr. L. J. 497 (1995).

_ Dennis R. Suplee, Depositions—Objectives,
-+ Strategies, Tactics, Mechanics and Problems,
32 Der. L. Rev. 425 (1995).

Terry J. Tondro, Shifting the Environmental
Risks of Acquiring and Reusing Contaminated
Land, 27 Conn, L. Rev. 789 (1995).

Jay Ziskin, Cross-Examination of the Quan-
. titative Expert, 32 DEr. L. J. 259 (1995).

6. TJ AGSA Information Management Items

Thanks to design and funding of a new Novell local area net-
work (LAN) by the Office of the Judge Advocate General Infor-
mation Management Office, TTAGSA is nearly finished upgrad-
ing and installing more than 200 faculty, staff, and classroom com-
puters on the LAN. With the installation of a T-1 circuit, origi-
nally planned for November 1995, TIAGSA will be connected to
the Office of the Judge Advocate General wide area network
(WAN) and subsequently to the rest of the Department of De-
fense and the Internet. Electronic mail addresses for the TTAGSA
staff and faculty will be published as soon as we are up on the
WAN. Training on the new MicroSoft Office Software has been
conducted and users are supportive of the transition. Future plans
include moving into CD-ROM technology, continuing hardware
upgrades, and adding fax server capability for all users.

In November, TTAGSA installed an electronic multimedia im-
aging center (EMIC). This system greatly enhances our ability to
produce photographic imaging products and provides the plat-
form for integrating multimedia into traditional visual informa-

_tion operations. The imaging is in a digital format on a Pentium

90 computer, which produces presentation graphics. This system

- accommodates and shares large (90 to 120 megabyte) files with

other EMIC facilities. The system also allows photo manipula-
tion with compact disc read and write capability.

Personnel desiring to reach someone at TTAGSA via DSN
should dial 934-7115. The receptionist will connect you with the
appropriate department or division. The Judge Advocate General’s
School also has a toll free number: 1-800-552-3978. Lleutenanl
Colonel Godwin (ext. 435).

7. Articles

The following may be useful to judge advocates.

*  JamesT. Richardson, Gerald P, Ginsburg, Sophia Gatowski,
and Shirley. Dobbin, The Problems of Applying Daubert to Psy-
chological Syndrome Evidence, 79 Jupicature 10 (1995).
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and Shirley Dobbin, The Problems of Applying.Daubert to Psy-
chological Syndrome Evidence, 79 JUDICATURE 10 (1995).

* International Committee of the Red Cross, 304 INT’L Rev.
RED Cross, Jan-Feb 1995 (contammg a variety of articles dealing
with the protection of war victims and the implementation of in-
ternational humanitarian law).

8. The Army st Library Service

' |
With the closure and reahgnment of many Army mstallatlons,

the Army Law Library System (ALLS) has become the point of
contact for redistribution of materials contained in law libraries
on those installations. The Army Lawyer will continue to publish
lists. of law library materlals made available as a result of base
closures. : A

Law librarians having resources available for redlstnbutlon
should contact Ms. Nell Lulj, JAGS- DDL, The Judge Advocate
General’s School, United States Army, 600 Massie Road,
Charlottesville, Virginia 22903-1781. Telephone numbers are
DSN: 934-7115, ext. 394, commercial: (804) 972-6394, or fac-
simile: (804) 972-6386.

The followmg materials have been declared excess 'ahd are
available for redistribution. Please contact the hbrary dlrectly at
the address prov:ded below: ‘

* Mrhtary Justrce Reporter Vols 1 through 40 3 Sets

Office of the Judge Advocate General SR A
2200 Army Pentagon - R R
- Attn: Christine M. Balog o o :

“ Washington, D.C. 20310-2200 =~ -
COM (703)695-5468 Lo
DSN 225-5468/6{133

* USCA, Title 42 2011- 2700 2701- 3700, and 3701 4540 and
1995 Pocket Parts for Tltles 19-50

LB |
s i

[

HQ,US.Army . = /-7 SRR NI
Special Operations Command
;- Attn: AOJA (CW2 Teresa A. Sicinski)
. Fort Bragg, N.C. 28307-5200
COM (910)432-5058
DSN 239-5058

P b o [ R

* Courts-Martial Reports, Vols 1 - 50 (1 set)

* Military Justice Reporter, Vols 1-32, (1 set)
: b [ ‘ [ o

* US Tax Cases ‘
Vols 58-1, 58-2 Vol 75-2
Vols 59-1, 59-2 . Vols 76-1, 76-2
Vols 60-1, 60-2 Vol 771

Vols 61-1, 61-2 ‘
Vols 62-1, 622"

Vols 63-1, 63-2

Vols 64-1,64-2 "

Vols 65-1, 65-2
Vols 66-1, 66-2
Vols 67-1, 67-2
Vols 68-1, 68-2

Vols 78-1, 78-2
Vols 79-1, 79-2
Vol 80-1

Vols81-1,812
Vols 82-1,822
Vols 83-1,83-2

Vol 84-1°

‘Vols 85-1,85-2

Vols 86-1, 86-2

" Vols 69-1, 69-2 o
“Vols 87-1, 87 2 N -

~ Vols 70-1, 70-2

Vols 71-1, 71-2 Vol 88-1°
Vols 72-1,72-2° Vol 90-1
~ Vols 73-1, 73-2 Vol 91-1
: " Vol 74:1° © Vol 92:1
S Vol 9341 B

o

' “Yongsan Law Center =~ +*'
US Army Legal Services Activity-Korea
Unit #15322
*' . Atm: FKJA-LS (Mr. Steve Neuenschwander) St
+* APO AP 96205-0009
" DSN 315-738-3233"

L . . PR
AL i . LR

o "'S‘u‘b_ject Index

The Army Lawyer
"% January 1995—December 1995

ANTIDEFICIENCY ACT ' ¢
Violations of the Antideficiency Act: Is the Army Too Quick to
Find Them?, MAJ Paul D. Hancq, July 1995, at 30

ARMED F ORCES see ¢ also NATIONAL GUARD

Federal Representatlon of Natmnal Guard Members in C1v1l Lm-
gation, MAJ Michael E. Smith, Dec. 1995, at 41.

Fundamental Principles of the Supreme Court’s Jurisprudence in
Military Cases, The Honorable Sam Nunn, Jan. 1995, at 27.

Neither Man nor Beast: The National Guard Technician, Modern
Day Military Minotaur, MAJ Mlchael 1 Davxdson & MAJ Steve
Walters, Dec 1995 at 49

c .
CIVILIANS

Exploring the Limits of Westfall Act Immumty, MAJ Chnstopher
J. O'Brien, Aug. 1995, at 8.
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CIVIL LAW, see also LITIGATION

Federal Representation of National Guard Members in Civil Lm-
gation, MAJ Michael E. Smith, Dec. 1995, at 41.

Summary,]udgmént Motions id Discrimination Litigati'on: AUse-
ful Tool or a Waste of Good Trees?, MAJ James E. Macklin, Nov.
1995, at 12.

CONTRACTORS

Calculating Late Payment Interest Penalties Under the Prompt
Payment Act: Aaner CPT Daniel C, Rattray. Sept. 1995 at
14,

CONTRACTS, see also PROCUREMENT

1994 Contract Law Developments—The Year in Review, TTAGSA
Contract Law Div., Feb.’ 1995, at 3.

A Practical Guide to Contingehéy Cohtracting, MAIJ Rafael Lara,
Jr., Aug. 1995, at 16.

Contract Ofﬂoading Under the Economy Act, The, MAJ Nathzinael
Causey, Jan. 1995 at 3.

Eligibility” Under the Equal Access to Justice Act in Govemment
Contracts Litigation, LTC Henry R. Richmond, Mar. 1995, at 17.

Overriding a Competition in Contracting Act Stay: A Trap for
the Wary, MAJ Timothy J. Saviano, June 1995, at 22.

Simplified Acduisition's and Electronic Commerce: Where Do
We Go from Here?, MAJ Andy K. Hughes, June 1995, at 38.
COUNSEL

Tips and Observations from the Trial Bench: The Sequel COL
Gary J. Holland, Nov. 1995, at 3.

When the Military Judge Is No Longer Impartial: A Survey of
the Law and Suggesuons for Counsel CPT Francis A. Delzompo,
Tune 1995, at 3.

COUNTERINTELLIGENCE, see also
INTELLIGENCE LAW

“Dwnded We Stand” Countenntelhgence Coordmatlon Wlthm the
Intelligence Community of the United States, LTC David M.
Crane, Dec. 1995, at 26.

COURTS-MARTIAL

Annual Rcview of Developments in Instructions, LTC Gary J,
Holland & MAJ R. Peter Masterton, Mar. 1995, at 3.

-D-
ENVIRONMENTAL LAW

Envnronmental Aspects of Overseas Operatlons MAJ Rlchard M.
Whitaker, Apr. 1995, at 27. ,

e

R

I-

IMMUNITY; see also CIVILIANS

Exploring the Limits of Westfall Act Immunity, MAJ Christopher
J. O’Brien, Aug. 1995, at 8. ,

INSTRUCTIONS

Annual Review of Developments in Instructlons, LTC Gary I
Ho(land & MAJR: Peter Masterton, Mar. 1995, at3.

INTELLIGENCE LAW, see also
COUNTERINTELLIGENCE

“Divided We Stand” Counterintelligence Coordination Within the
Intelligence Community of the United States LTC David M.
Crane, Dec. 1995, at 26.

J-

JUDGE ADVOCATES

Tips and Observations from the Trial Bench: The Sequel COL
Gary J. Holland, Nov. 1995, at 3.

.L-
LABOR , 4 |
Union Access to Information: The Particularized Need Test for

Internal Management Information, MAJ Timothy J. Sav1ano July
1995, at 17.

LAW OF WAR ; o
Open Cities and (Un)defended Places, Wayne H. Elliot, Apr. 1995,
at 39. ‘
LEGAL ASSISTANCE

Army Legal Assistance: Update, Initiatives, and Future Chal-

lenges, COL Alfred E. Arquilla, Dec. 1995, at 3.

Tax Consequences of Renting and Then Selling a Residence, The;
MAIJ Thomas K. Emswiler, Oct. 1993, at 3. o

Uniform Transfers to Minors Act: A Practitioner’s Guide, MAJ
Paul M. Peterson, May 1995, at 3.

LITIGATION, see also CIVIL LAW

Federal Representation of National Guard Members in Civil Liti-
gation, MAJ Michael E. Smith, Dec. 1995, at 41,

Sﬁmmary Judgment Motions in Discrimination Litigation: A Use:
ful Tool or a Waste of Good Trees?, MAJ James E. Macklin, Nov
1995, at 12,
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M-
MANUAL FOR:COURTS-MARTIAL

Analysis -of the 1995 Amendments to'the Manual for Courts-
Martial, LTC Fred L. Borch, III, Apr. 1995, at 19.: '

Analysis of Change 7 to the 1984 Manual for Courts Mamal‘

LTC FredL Borch 01, Jan. 1995, at22. '

From Tara to Tome: Developments in' the Tmnng Requttements
for Substantive Use of Prior Consistent Statements, MAJ Patrick
D. Q’Hare, May 1995, at 21

MILITARY RULES OF EVIDENCE

From Tpro to Tome: Developments in the Timing Requirements
for Substantive Use of Prior Consistent Statements MAJ Patrtck
D. O'Hare, May 1995, at 21.

MILITARY JUSTICE .

From Zoro to Tome: Developments in the Timing Requirements
for Substantive Use of Prior Consistent Statements, MAJ Patrick
D O Hare May 1995 at 21

Daws v Umtea’ States Clarlﬁcatton Regardmg Amblguous Coun—
sel Requests, and an Invitation to Revisit Miranda!, MAJ Ralph
Kohlmann, Mar. 1995, at 26.

Practitioner’s Guide to Race & Gender Neutrality in the Mlhtary
Courtroom, MAJ John I. Winn, May 1995, at 32

Three Strlkes and You Are Out—-—The Reahhes of Mrhtary and
State' Criminal Record ‘Reporting, MAJ Michael J. Hargrs, Sept.
1995, at 3.

Sexual Harassment and the Uniform Code of Military Justice: A
Primer for the Mtlttary Justrce Pracmroner MAJ V\fllhamT Barto,
J uiy 1995, at 3.

-N- o are . -
NATIONAL GUARD, see also LITIGATION - ..

Federal Represen‘ta‘ﬁkon of Natiorlal\:‘Guard Memﬁers in Civil Liti-
gatlon MAJ Mtchael E. Sm1t.h Dec 1995 at4l.

Neither Man nor Beast "The Natlonal Guard Techmcran Modem
Day Military Minotaur, MAJ Michael J. Davndson & MAJ Steve
Walters, Deéc.- 1995, at 49.: PR ‘

-O-
OPERATIONAL LAW

Media Coverage of Mﬂnary Operatlons OPLAW Meets the Flrst
Amendment, CPT William A. Wilcox, Jr., May 1995, at 42.

Responding to the Challenge of an Enhanced OPLAW Mission:
CLAMO Moves Forward with a Full-Time Staff, MAJ Mark S
Martins, Aug. 1995, at 3.

o

PERSONNEL MILITARY ;,' -

Warriors on the Fire Line: The Deployment of Service Members
to Frght Fire in the United States. CPT Francis A Delzompo
Apr. 1995, at 51. ‘

PROCUREMENT, see also CONTRACTS |

1994 Contract Law Developments—The Year in Rev1ew TI AGSA
Contract Law Div., Feb. 1995, at 3.

A Practical Guide to Contingency Contracting, MAI Rafael Lara,]
Jr., Aug. 1995, at 16.

Contract Offloading Under the Economy Act, MAJ Nathanael
Causey, Jan. 1995,at3.. . . .

“Eligibility” Under the Equal.Access to Tus’ticé Act in Govem—
ment Contracts Litigation, LTC HenryR Rlchmond Mar 1995
at 17. .
Overriding a Competition in Contracting Act Stay: A Trap for
the Wary, MAJ Timothy J. Saviano, Juné 1995, at 22 ‘

Simplified Acquisitions and Electronic Commerce Where Do
We Go from Here?, MAJ'Andy K. Hughes, June 1995, at 38.

e
RESERVES . —wi.-
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