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E':R.EPARl~'rION OF WITNESSES FOR. TRIAL 

Regardless of the competence, care.and thorouc;Jhness with 

which the trial defense counsel cond"l.i.cts his clj.ent •s ca.se, 

certain elements o;t; the case wi.11 never a:_:>pear ;tn the record of 

trial. 'rhe demeu.nor and appea.ra.nce o;E the witnesses are irr1pos

sible to convey in a trial transcript. Nevertheless, when the 

case is close (or where the prose~ution's witnesses are less 

than impressive), the proper preparation of witnesses for their 

appearance at trial can be,vital to success. The following 

fundamentals ~hould assist.counsel by highlighting those factors 

which affect both defense and prosecution witnesses. 


The Prose.::utior• Withesses 

First, counsel should alway3 try to "prepare" the prose
cution's witnesses prior to trial. This is usually achieved by 
making thorough use of alL,discovery tools c.vailabl0. Through 
careful ex~~ination of every pretrial statement, memorandu.111, file 
note and transcript.of testimony by a potential prosecution wit-. 
ness, a defense counsel,w,tll be able to "lock in" the prosecution's 

. case, and prepare for effective cross-exa..-rnination. Imaginative 
use of the Article 32 investigation and motion hearings at Article 
39 (a) ·sessions will also allow defense counsel to observe, 
question and limit the prosecution 1 s witnesses.· ~·he personal · 
interview of a prosecution witness (always in the presence of a 
third party) is a final method of "filling in.the blanks" in order 
to prevent a witness from adding harmful.details for the first 
time at trial. Use of.all these techniques should enable the 
defense counsel not only.to measure the substance of the prose
cution's case; but also to "pre-test" the demeanor and appearance 
of each prosecution witness. This latter element can be a 
critical factor in counsel's selection and application of particuiar 
lines of attack in cross-examination. It is obvious that the glib 
prosecution witness has vulnerabilities very different from a 
cautious or reticent one. By examining each witness {and all of 
his previous statements) prior to trial, the defense counsel will 
be better prepared to exploit these vulnerabilities, while avoidin9 
the personal and testL~onial strengths of the prosecution's wit
nes ...:;es. · CAVF...AT: Do not revea.l weaknesses or inconsistencies 
discovered-in the.. witne~s' story by making the witness repeat 
those portions ·o~ his narrat~ve ever and over or by demonstrating 
obvious surprise· or glee ,·at the d~screpancies revea.led. Al though · 
the witness may not·,·understa.nd the reaction or re;marks ~d~, he. 
may convey his observations to the trial coµnsel who in turn would 
recognize the problem a.nd work to dj.,minish ita impact prior to the 
courtroom presentation,of.thewitnes:st .~estirnony. 
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Be;Fc·-rc ~n;r pote:··.ti~l \.ritness be.ccrne.~ a. prosp~·..-::-c:i..ve. w.t.t
ness ;for '..h.e def ...:nse, cou~1~e l ,ftrust satj._::-;J;'y h..L-rh~el!; o;i; the 
necc;:;sity, cff2ctivc1-e.::.:s '-'nd st~b;i.lity o,f; the witness. Not every 
person with knowledge about~a caae cnn or s~ould be a defense 
witness. If· the 02,f;ense. CC\n'<choos€.:. a;r,on9 s:;..'ve.ra.1 wj., tnesses for 
a given·. pie:.:;,;;; of testir;iony or l;L"l'ti t ef:'\ch of several witnesses to 
ind.ivicual ;:ireas of te;;tirr.or;.y, then the deels ion as to which 
witnc:sses testif:1 t.:: what should be. 9iven cor:side.ration by 
counsel before trial. 

When the defc;nse.::ounsel .ti:r.st interviews a. witness (~.B.; 
·where such an interview· might be nec:.ssary for later use ,at trial, 
e.g. irnpeachlnent, <:... third part.y witness should be present), certain 
charact-::ristics of tne witness should be measured by exarnining 
counsel. First, does the witness have an ability to recal.1 and 
co~'1vey whatE::ver he knows furthrightly nrn1 etfectively? Where 
the defense theory in an assault case is provocation, a witness who 
is t<:1.able t'.) coj1vincingly de::~cribe the m1nn~r in which the "victim" 
meri.aced the client is of little value despite his presence as an 
eyewitness. Does the witness tenJ to either underplay or overplay 
::eality and/or e:xn::-e3sion·? A witness who exaggerates is very 
vulnerable 011 cross-exarninatio11, as is a defense witness who, con
zciously or u.nconnc5.ously, underplays a C.·2fcnC::1nt' s role in a 
parti~uLar 0vent. Counsel should test each potential witness to 
discover such tendenc.ies. Further, if time ar.d/or distance are 
important, counsel should test a potential witness' ability to 
:)e:.:ceive, ~ ..-easu.re and convey these variables.. If drawings or 
visual c.iJs are to be used, can the witness translate his memory 
and testimony into a dra;vins or an exhib::. t? Can the witness 
p~ysically cope with an exhibit or chart while he testifies before 
·d.~.:. fa~t-finder~? 

A+e there c::,ny specia!_ strengths or weaknesses in a particular 
po1:.entia.J. wit.r..csf;? Is tr1e desired (and expected) tri..::i.l testimony 
in conf lic:: with any of this person's p~:·ior statements or testi
nony? If so, .can the j~~onsi~t~ncies be resolved credibly? 
nof.~5 the witness hc....ve a reasonable pace and can he be relied on 
\Or sci-io:ileC:} to avoid rambling beyond a question's scope? 

•, 

Does the v•;Ltness convey 4 credible ·ippearancf!'? In some cases 
a w:..t.nc:$s i~ being ·::all cd t: .)r a, negative purpo$e, in such cases 
of CO'Jr~.-=, a ;1es:a.t,ive· ·answer as to credibility is the prope::.:- one. 
Hould a pot.2.nt~.al witness b~ ..r.iore e;C'~ectiye as a pri.rnary witness 
or :u;; a supporting wi t:1ess? Can the Kitness be relied on to 
a.void. verba1. sra.rri.ng matches with trial ccunsel? Is he .likely to 
becoroe ar. actor c.c to show overt leanings while on the stand? 
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Each of t~ese queat~ons touches on An ~rea of concern for 
the defen;;;e coun::.;el .·who mu~t Cor hop3fulli h~s tb.e. luxury to) 
choose a:mong pote.nt;la.l wi.tne.sses. Once Pi witness h~s been 
selected (o;r whe.re there·,'i.s a. nece.ss;Lty and no choj,,cel, counsel 
should continue to prepa,re his witn..c:::s, ba,~ed upon h.i..s tria.l 
stru.tegy, the witness'· knowledc;e a,nd counsel's ea,rl;t.er eya,lua.
tions of the wi,tness himself;. 

First, the -.v·i tness :must be. Ina.de to understand the principles 
of the case and the scope of his utility within it. Counsel should 
try to prepare q wi,tness with the objective of eliciting organized, 
yet spontaneous, testimony. The wit11ess should, prior to testify
ing, examine all his· prior statenents, testimony and work-product. 
If a physical--SCene is important, counsel should take the .. wit
ness to the site •. If exhibits or aids are going to be used, 
cour..sel should s:1ow them to the witness prior to trial and allow 
the witness to work with then during the preparatory stages of 
the case, having marked identica1 copies, in the same manner as 
he will in court. Direct the witness to listen to questions, 
think and.then answer in a crisp, clear voice directing his voice 
and gaze toward the fact-finder. Block a witness' tendency to 
act, to embellish or to slant his testimony toward one party. 

?ret,:>a.re the witness for anticipated areas of cross-examination 
(but do not suggest answers or allow the witness to conclude 
that you are ·counselling him to be untruthful)Q Urge the wit
ness to avoid arguing or fighting with opposin~ counsel- (but 
remind the witness that, if counsel has ~Pked for a yes/no answer 
when one is not possible, he should say so politely). School 
the witness to listen to opposing counsel's questions and think 
before answering (the~eby allowing counsel time to frame objections). 
The witness should also be told to respond only to the.trial 
counsel's question and not to volunteer information or detail. 
Warn the witness to be firm in his answers but to avoid unneces
sarily absolute positions. Remind the witness that you, on re
direct exa...rnination, will give him an opportunity to explain any 
matters which have.been touched upon in cross-examination. Also 
assure the witness that you, through objections, ~ill protect 
the witness from embarrassing questions.or badgering by opposing 
counsel. 

Finally 1 show the witness the courtroom and show him where 
he and all. the other pa,rt.t..c;i.pants in the case will be located in 
the courtroom when he testi;f;ies •. While counsel may properly 
view the courtrool'l a.s famt.li.ar te;i;r.t.tory, the witness may consider 
a courtroom to be. an iir.po::iing, i.f not terrifying, place. Counsel 
should be on guard to prevent a truthful and effective witness' 
testimony from being destroyed by t~ight or nervousness. 
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l\ppel 14te govt~;i;-n:.'1cnt.,coun~e.l {_[l,nd jud~e~J, •,,1 h.;:;n s2arching 
for re;:i.sons to ;:-;usta.;ln th..c. su;f;;t; icJ..c.ncy o;t the 9overrUi1ent' s eyi... 
dence, of ten rcfc~~ "l.O t.be-· fi;ct ...,-eindc.r '· s i.l,hiii ty to see the 
wi tn<":.;:;ses a,nd test tr....eir c;rc.d.t.b.t.lity a,!'ld deme~~nor. Defense 
counsel should reco9n.J..ze the value o~ these ;e'a,cto~s ~s essential 
elem2nts in a trial stra,t.e~y and include ther.:. l.n the p.repara
tion ol each witne~s j:.n.every case. 

* * * 

E.DITO~S' NOTE 

~HE ADVOCATE has, ovPr the past e;l9ht :months, made several 
changes in its operations. Not the least of these has been a 
much-improved schedule of publication. Th-= Board of Editors has 
attempted to meet the bi-monthly publicdtion objective while 
maintaining a high level of "product" in both qualitative and 
qu.J.ntitative terms. In addition, 7ffS ADVOCATE itself has received 
a face-lift in o~der to make it more-readable. vfnile all the 
major changes in the journa::.. have been made, the Board will be 
makin•J a few fu:::-ther adjustments. Therefore, at this point in 
our operation the Board wishes to solicit the comments, sugges
tior:.s, criticisms and ideas of all those who read and use THE 
ADVOCATE. ?he Board has always welcomed manuscripts from 
tria.idefense counsel for consideration for publication. This 
particular soU citation, however, goes beyond that to a request 
for yoa:. tl1oughts on how THE ADVOCATE is assisting your perform
ance of.military justice duties. A lormal letter is not 
necessary, just tell us what is on your mind. Write to: 

2di tor-in-Chief-'I'HE ADVOCATE 
Defenst Appellate Division 
u.s. Army Legal Services Agency 
Nt\SSIF Builcir.g 
:'alls Church, VA 22041 · · 

* * * 
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SUSPENSION PO~~l\ AND THE MILI:TJ\1\)'.' JUDGE; 
DOZS H.E 01' DoE'sN'' rf"'"HE'? • . 

Mili ta.r):" la.w practj~ti,oners gene;i;-ally believe, ·thi\t, the 
military judge. ha,~ no autho:-ity, inhe.rent o.r atatuto.rr, to 
suspe..'1d a.11 or a portion o~ a, sentence. · Howeve.x' widea)?read 
and well-e.ntrenched this hel;leZ now is, its va,lidity is being 
tested in a Navy case pending be;eore the.United States Court 
of Military A:)peals~ ·United 'States· v. uc·chi, Docket,No. 31,663, 
petition granted 12 ... March 19i6•. This-article will explore the 
frai-nework in which nc·chi arose, the statutes and case ,law rele
vant to the issue, andtne potential implications for r:,ilitary 
trial defen~e counsel. 

Backc;rrcuncl Facts of United States V •· Occhi 

Th;:;; !_)recise· issue, granted by the Court in United. "States v. 
Occhi, .sm:;ra, is as follows: 

. . 

Whether the military judge h~d the power to 
suspend those portioris of the sentence as 
he recom.~ended be suspended·by the convening 
authority, under tl':e provisions of 18 u.s.c. 
3651~ 

As the granted issu.: sttggests ,. the military judge,who sentenced 
Occhi had not atter.1pted to adjudge a suspended sentence; he 
simply reco:rn...uended that t~e convening authority take certain 
suspension actions. Also significant is the fact that the Navy 
appellate defense counsel who are representing Occhi did not 
raise the issue of whether the military judge .had suspension 
power. Instead they had urged that the military judge's recom
mendation had impeached his sentence. The Court of Military 
Appeals itself specified the issue of whether the Probation Act, 
18 u.s.c. Section 3651, empower;:;d the militZJ.ry judge to·~ sponte 
suspend portions of an adjudged sentence. h'hether the fact that 
the granted issue was originated by the Court is of any great 
significance. in predicting the ultimate. disposition i$ question
able, but guarded optimism·seems justified. 

Two tacts appear clear: Cll r;e the Court finds that,military 
judges do have .suspension,.authori.tx, such Authority will almost · 
certainly be ~ound to em1¥1.ate ~rom the rrobation Act, 18,U,S.C. 
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Se.ctioa 36 51; a,nd C2l :r:.:e- mili.ta.r~ ;judges p,;ce no~z tound to ~Ve 

suspension autho;i;-it:·, tha.t,-a.utho;r:ity will h,;;ye.. to be ;t'ound to 

have been pre-e..xist:lng-, but prev.tou::>ly un~c.rceived. Other"<{j_se, 

the Court of M1li.ta.::-y Appe.a,ls will ;t;;i.nd itsel;i! in,,_tt...c,posit;i.on 

0£ judicially crea.tin9 the J?Ower. 


History and A..•alys·is ot;· Th:e ~)roba.tioh· Act 

· In Ex Parte United St~1:'::es, 242 U.S. 27 (1916}, thc·,Suprelne 
Court of--:C-he-D:~Ited States held that no federal court.possessed 
the inherent power to suspend .:my s.entence. it ~djudgc..:d, and that 
any power to suspe::id ,.,,:mld ha.ve to be. granted by statute. In 
19 25, at least: partially i;.J. response: to the Supre:ac ..Court's 
decision; the Congress passed a Proba.tion Act (March 4, 1925, ch. 
521, S 12ction 1, 43 Stat. 1259) • The act was made. applicable to 
"the courts of the United States having original jurisdictions 
of criminal actions •••• " 18 u.s.c. Section 724 (1928 ed.). In 
1948, the above quoted language was changed to. "any court having 
jurisdiction to try offenses against the United States •••• ", · 
(June 25, 1948; ch.645 Section 1, 62 Stat. 842, eff. Sept •. 1, 

1948), its present fonn. 


The Reviser's Note indicates that the Congressional.intent 

in making the :!'.."eferenced change was to make it clear that ''the 

probation ~.ystem is available for the r,~habilitation. of Federal. 

offenders in·tlle Territories· and Possessions as Well as in the 

continental Unit~d .States." 


The cited change is relevant for two reasons to the issue 
of whether military judges are included in the power granted by 
the Probation Act. Of prime significance is the fact that the 
pre3:.nt 1anguo.<;e is clearly broad enough to encompass military 
co..irts-martial. The second reason is that the above-stated ration
ale for the·change in the language of the statute results in 
·•..:...1e 2.fplica·cicn of the act to courts other than. courts created 
under .~.rticle III of the United States Constitution, thus 
:rendering i_mpotent: the arg·urr,ent t.hat lnili ta.ry courts are not 
inch;;.Jed ·within· the statute silr.ply because they are not. Article 
III courts. · 

Previous Mil:;Ltc;,r;r Cases oh.' su·spensioi;._ ;E;>ow'er 

A~.l :military cases to this poi,nt which have ~ddressed the 
-issue he..ve. held that courts-ma,rtia.l and/or milita.ry.jud9es are 
not imbued with suspension powers •. In Un'ited S't'at'es· v.· Sir.mons, 
2 USCMA 105, 6 O!R 105 Cl952l, the Unitea--States-,·Court,o.1; Military 
A:;?peals held that.the. various service boards of review were not 
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e..-npowered to SUS.pend ~Z\. puni_tj,ye di$Ch.~;i:;<Je., Tb...e ;i;-at;lonale 
e.mploycd by the Court ;t.n Si;l'.ttJons, ·sunra,, wa,s ba,sically two'"' 
pronged: (..ll :r:na.smuch. a,s no court f?;$sesses j_nhe;i;ent suspension 
power (citing EX 'Pa:rte: United' s·ta.tes i sU:Era.1, t!1.e.,re,must be a 
le9isla,tive. gr~r.'t'."of 'tfi:'e pbwe.r' 'i'~ lt' ~iit's. As there-. was no 
such express g:r.a.nt, th.e Bor,rd o.:e Review did not possess ,the 
power to suspend a punitive discharge. (21 Histor;lca,lly, the 
power to suspend sentence.s ha.d been vested "in t~ose.reviewing 
authorities which had the po~v:er to order execution of a sentence." 
Since a board of review had no power to order a. sentenc~'\,into 
execution, it c.ould.not ;possess suspension power.y 

The Simmons rationale was applied to courts-martial in 

United States v. Marshall, 2 PSCMA 342, 8 CMR 142 (1953). The 

Marsh~~l court did not, however, consider the applicability of 

the Probation Act to military courts. Over the years, the mili 

tary uppellate courts have consistently followed the Sinunons

Marshall holding and have never, before Occhi, considered the 

applicdSility of the Probation Act to courts-martial and/or 

military judges. By tr~e time· United States v·. Lallande, 22 

USC.MA J,70, 46 CMR 170 (1973), was decided, the,"dogma 11 had 


·become so entrenched that Judge Duncan, in·his.concurring/dis
senting opinion, no longer even felt compelled to cite-any 
authority for his footnoted comment that: 

Milit3.ry judges.have no power to suspend 
sentences whether adjudged by them or·by 
a court-martial with members~ United 
States v. Lallande, supra, at 177. 

There is one reported Army case in which the military judge 
purportedly suspended a bad conduct discharge acting, as he stated, 
"pursuant to the provisions.of Title 18, United States Code, Section 
3651." United States v. Pierce, 43 CMR 609 (ACMR 1970). Un
fortunately, before the Court of Military Review, the applicability 

. . . . . 

· y It .is worthy of note that the precise issue,,in United States 
v. Sim.~ons, su;pra f i. ~· whether the intermediate· niili tary app~l7 
late tribunals can suspend a sentence, has recently been certified 
to the Court of Military Appeals by The Judge Advocate.General of 
the Navy. ·United Bta·tes· v.· Silve:rn·ail, No;,· 32,530, certified 14 
June 1976. In~si1verna'i1, the Navy court of Military Review, in 
a. bold· and well-reasoned' o;pini_on, held tha,t,·Article, 66 :-al,lthorized 

Courts of Mili.ta.ry Review to a.tfi;on only a suspended ~entence as 

a nia.tter of sentence a,;ppropriateness, In so holding, the Court 

distinguj.shed Simmohs, As Judge ;Fulton stated in.his concurring 

opinion: "Ti..T\Je 1ias sa.ppeO. the vitality ot· -s·i.ttJ.morts .. " Should the 

Court of Military Appeals uphold the Navy Court's action, the 

impact on the sentenc~ a.ppro;priateness function of the Courts of 

Military Review will obviously be of great magnitude. 
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of the ;probation Act to the JlJ~lita..ry judgE~ ,wa:::1 ·not u:c~ed by appel
late de~ense counsel. As the Court noted; 

Neither party contends tha,t the mil~tary 
judg~ ha.d lega,l authority to SU$pend tha 
i.."T1pcsi t.io:i ,· or execution o;f sentence b~· 
virtue o~ t~e.prov~sions of 18 USC Section 
.16 51. Rightly so, o~ course. That s'..:.a.tute 
is clearly inapplic~ble to courts-martial, 
including one consistirg of a military judge 
sitting without me..'Ttbers. Ne re;i.tcrc~ta.whe\t 
we said recently in Un:ited States· V; Bo'vrrri.::l2.r 
42 CMR 825 (ACHR 1970), 

" ••• Those tribunals are not a portion of 
the Judiciary of the. United States. They 
are part of the Executive, rather than,the 
Judicial, branch of our Government. ·United 
States v. Nelson, 2 CJ.'1R (AF) 841 (AFBR l9 49~} ; 
United States v .' Castro, 28 CMR 760 (AFBR
1959), and cases c~tea therein. The obser
vation of Colonel Winthrop, in his classic 
work cn,military law is worthy of note: 

1 None of the statutes governing 
the jurisdiction or procedure of the 
"courts.of the United States" have 
any application to ta court-martial]:'" 

What everyone involved in Pierce igno~ed was that, the quotation 
from Winthrop was wholly irrelevant to ~he question of the 
applicability of the Probation Act to courts-martial. Winthrop 
specifically refers to those statutes concerning "courts of the 
un:.ted States" which is a term of art, and which· clearly does 
not. include military ~ourts. The Probation Act, however, was, by 
its amended terms, .made applicable to "any court having juris
diction to try offenses against the·Unit~d States ••• ", not to 
"courts cf the United States." The difference may be crucial in 

· the Occhi. case. 

Etatus of Mi]_J.tary Judges in Modern :Framework ot Milita;rx 

JUStice 


Ar~other factor wb.ich be.a.rs on the issue o:e the a.pplicabili ty 
of the Probation Act to military judges (but which is somewhat 
b.:::yond the scope:. of this article} , is the s :.ea,dily tncreasin9 
sta\:.ure of ·the .military jud~e s;lnce his elevation, to that status 
in 1968. An excellent n.rticle on this subject is ·~tevenson, "The 
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Inherent l\Uthority of the .Mili-to,ry Juds;e," 17 AJf' L Rey. 1(_1975), 

It should simply be noted th.o,.t recognition of sus~ension a.uthority 

in military ~ud9'es is consiste...'1.t with t:h..e e.xp,ressed general intent 

of Co~19re.ss i.n. cre~ting such judges. A.s Senior Judge,Fer~son 

ob served j..n his concurr;tng O?inion j.n· Courth'et v.' Wi'll'la'.ms, ·et. al. , 

24 USCMA 87' 51 CMR 260 (19761; . I ; .
' · 

The legislative history .•• convinces me 
that it was the intent of the Congress 
in changing the title of! the 11 la,w officer" 
of the 19.50 Code to 11milita.ry jud~eu and·· 
in effecting the significant substantive . 
changes in the Code.regarding the.powers 
and responsibilities of the military 
judge, that the holders of that office 
have all of the prestige and.authority 
of· other fedel'.'al trial judges wherever 
practicable. Id •. at 264. 

Defense and Government Positions in United States v. Occhi-
The appellant's.brief in United States v.·occhi.makes the 

followif!.g major arguments: 

. (1) 	 The.language of the Probation Act is clear 
and unambiguous on its face, a.~d is certainly 
broad enough to encompass military .cc;>urts
martial; the inquiry therefore ·need· not · 

.proceed beyond the' face of the statute. 

(2 )- Although Article 71 and 74 of the Code do 
not list military judges among thoseeight 
individuals who are empowered to suspend 
sentences, neither do those Articles, or 
their legislative history, proscribe the 
exercise of such. power by military ju¢lges. 
There is no need to give to the military 
judge in the Uniform. Code that authority 
which he.already possesses.by virtue of 
the Probation Act whereas those individuals . 
who are enumerated.in.the Code clearly 
would not oth.erwi~e be so e.mpowe,red. 

.(3) 	 The recognition of the applicability ot the 
Probation. A.ct to. courts-martial is consistent . 
with t..~e iegislative.intent of Congress in 
creating military judges, and with the increasing 
trend towards upgradi~g.the stature of military 

· judgec ·to th.e,,desired level of parity .with 
Fed~ral district judges. · 

9 

http:possesses.by
http:11milita.ry
http:Wi'll'la'.ms
http:Co~19re.ss


The thrust 0~ the ~oyern.;}ent\~ ~;rS'uments ;Ln,).:-e;?lX a.re a.s 

follows; 


(11 	 No court ha.s ;lnherent sus~,ension power ajJf.)ent 
statutory 9rant, 

(2} 	 Wri.ile the language o~ the Prob~tion Act mi9ht 
be suf:eiciently broa,d to er~.::ompa.ss courts-Jna.rtial, 
in fact; the Act J.s not applicc.ble,to military 
courts. This is evidenced by the location of 
the Ar;t in TitL::. 18 of the United States Code 
which "is generally recognized" to 'iapply to 
criminal-trials in the federal district 
courts, and not to criminal trials held in 
the :nilitary service.'' (GoverrL"Uent Brief at 2). 

(3) 	 The 1948 A.11endment to the l?robation Act ·was 
solely for the stated purpose of broadening 
the statute to encompass the territorial 
Federal.criminal courts and wo..:; not intended 
to il1Clude mili t3.ry COUrts.,;.martial. 

(4) 	 The failure of the Cong::ess in the Uniform Code 
or elsewhere to speciiically delineate,mfritary 
judges as among those empowered to suspend 
s2nt~nces is strongly_ indicative of an intent 
to exclude theni. from the exercise of that power. 

(5) 	 The unique needs and demands of the military 
justice system make the supervision of a proba
tion system such as that envisioned in the 
Probation Act unworkable in the military • 

. . 
Imolications fo~ Practice 

If the d~cisicn of the Court of Military Appeals in.United 
States v. Occhi is favorable, the resulting L7npact on ,defense 
practi~e be±ore courts-martial is obvious. Implications ior 
trial rractice pending the decisior~ might be less obvious and, 
t.11.erefore, merit.discussion. As noted at the outset, if the 
Coar·:. finds suspension power to e.xist in military ~udges, they 
alr.1ost assuredly wil1 .tind tlul,t it hu.s. ex.J..~ted ~or so:n~"time. 

· without bein::r reco9ni.zed or exercised,; Thereto.re, trial "de;f'ense 
cou...i.seL sho:.ild be· es;?ecia,ll;:t ccvetnus o;e ."recorr.iinen1ations for 
suspension 11 b;y ~il;~ta.ry jud«;res si.nce t1'..o$e "reco;tin>enda.tions '' 
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might well be held to be ~us_pe...""lsions 12.er. se whether o,r not the 
convening authority ,i;ollows th.e reco.rr;nendit'ion. ,Certainly the 
r..umber or: ca.ses now pending be.~ore tha.cou.rt in,wh;ich petitions 
for i;eview ha.ve. been s-ra.nted on the. Occhi. issue would ;indicate 
the value ot such. recor[)lller.1.da,t~ons by Jrll...Lita..ry ~udzes·.y . 
Obviously, it \i\rould be an·_-idea,l situa.tion it a rnilita.ry judge 
could be persuaded to actually exercise hi.s authority under the 
Probation Act, such a,s the military judge in' Un'ite.d States· v. 
Pierce, suor.a, did (albeit te> no avail on ~ppeaTl, in light of 
the granted issue in.oc·ch.'h, another judge, now sitting, might be 
willing to take the same initiative. A.~other alternative, 
practicaLle with particular judges, is to get a statement from 
him on the record of trial, or by affidavit post-trial (hopefully 
prior to action), that if he were empowered to suspend his · · 
adjudged sentence, or portions thereof, he would~ in fact, have 
done so. Perhaps none of these alternatives \dll work in every 
situation or .location, but it should at least be clear that the 
"recornmendation"of the military ju~ge·is new to b~ given much 
more attention than. might have been the· case pre-Occhi. 

* * 

STIPULATIONS 

"Stipulations of fact •••. intended to avoid delay, trouble, 
or expense in the trial are well-recognized and accepted sub
stitutes for. other competent sources of proof or the ...-direct 
testimony of witnesses." United States v. Cambridge, 3 USCMA 377, 
12 CMR 133 (1953). Eliminating the need for one-party to put 
witnesses on the stand or to introduce documentary evidence to 
prove a fact which is uncontested by the other party not only 
has the obvious advantages noted by the Court in Cambridge, supra, 
but also allows the· parties to quickly address those contested 
issues upon which the determination·of the guilt or innocence of 
the accused will rest. However, while stipulations of fact ca,n 
be used by the trial defense counsel to his client's advantage, he 
must constantly guard against the possibility that he has stipu
lated to more than he desires. Wlu\t is inte.nded.~o.be,a stipulation 
to a simple fact, easily- proven by- .the l?rosecution, a,11 too often 
goes ·beyond the one ,·;t;a.ct, .knowi?-91¥ conceded, to embrace, other 
. . . . . . . ·. . . . . . . . ' ~ . ' 

y To" date",' there' lla;ve. been in ex"ces.s ot ;l;i;t;ty-: 9rants of 
review.. In all of them that have been exa."!lined, nothing 
more substantial than a "recommendation" for suspension .was 
made by the '.military judge. 
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fo,cts which c~n be, .Md ~re j.,ntcndad to be, conteste..d, ':'heretore, 
ca.re ;Ln t.ha dra,;t;ti,ng o;t a. stipulation o,t; ~a.ct i..s oz tb..0. ut.'T;0st 
Lrnportf:411ce. ~""'. .must be., );'e,n}e...'1;.bered tl".i4t the ~ccused ca,n ,neve.r be 
forced to enter into a, stipula,tion a.nd a.n unta.vorable stipulation 
sho~ld not be entered tnto. 

In United States' v. camhriC.;;c, su~ra., the un;:. te.d States Court 
of .Military Appeals makes cr~r· tnat an o.ccused ;ts bound by a 
stipulation entered into by his counsel even though the.ac~~sed 
did not person4lly and e.xp;::essly· join in ;i.t. The,.Court,stated 
the proposition that, "Ordina.riiy, statements ma.de. by defense 
cou.nsel will bind the a.ccused as effect~vely as though the accused 
hi.=nself had made them." Id. at 382, 12 CMR at 138. While the 
military judge should insure that the accused joins in,the stipula
tion, it is clear that the prbnary responsibility for its contents 
rests with the defens~ counsel. In -,riew of this, the ac·cused 
should ahtays be shown a copy of the stipulation well before t:r.'ial 
or at least as soon as it is clraft0d. 

In United, States v. Robinson, CM 433995 (7 April 1976), an 
unpublished opin_ion, the Army court of Military Review set aside a 
conviction for bigamy, upon finding that the military judge relied 
upon a stipulation of fact in determir..ing the providency of the 
pleas without inquiry ~f the accused concerning the accused's 
knowledge of his right not to stipulate. Citing United States v. 
Carnbridge~ su¢ra, the Court= held that further inquiry concerning the 
conditions surrounding the stipulation was necessary to insure 
a provident plea. 'I'hus, defense counsel. should always explain to 
the accused what it rne·ans to stipulate, i.e •. that he is ad.-rni tting 
t..'1at the particular fact is true and agrec'3 to its consideration by 
t..':..e f inde.r of .fact and/or sentencing. authority. A discussion of 
its use arid impact should follow, for the accused r:mst be made 
aware ·that he is bound by the. stipulation. All too often at the 
appellate level the accused complains that he did not realize 
that the ·.:;tipu.lation we.s going to be used, for exa..'Uple, in the 
;;.irovidency inquiry, or that if he had truly realized what the 
sti:;H1:ation· really said .he would never have agreed to its sub
mission. to the court. The extra time and ef.tort to educate and 
prepare· t::-.1..S! accus.ed is \vell-spent if,. for no other reason, it 
~ni.niJnizes the chances. of ;improvident pleas and la.ter clail!lS of 
inadeq..ra.tl;;! a.ssistarice of coun~el. .. 

. One of the ;nost he.a,yiJ y liti9~ted area.s· in ;r;e9"a,rd .,to stipu
la·tions of ·;f,act., concerns the. i.s~ue bf whether the. ~tipul~tj,,on 
ir. ciue:,::;tion ;Ls ta,nt~ouht to· a, conf~sion to all the elements· of 
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the o.:C£ense, even th.ough. t.i:La accu:;:;cd ha,s pled not'<Suil ty,. .l?a,?;a... 
gra.oh 154blll of thfi Manua,1· fbr\ courts-MArtial, United States, 
1969 CRevised edition~~""'a,te$·;"' 1r;-';~if ~h' a,ccused' Kat's v1ea,ded 
not gu11 ty and· 'the' ~Te~ sti.11 ~tands, a stipulation -.wlti.ch 
practically arnounts to ~ coniession should not be, received in 
evidence." A petition for revt.ew in an Air ;Force ca,se j.nvolvin9 
this very issue ~'1as recently granted..by the..United Sta.tes Court of 
Military Appea.ls. ·See: un·tt0d St'at'es' V.' lru:r1burt, No. 31,435, 
oetition: ora.nterl 1 ~rune...T97c'"':" • rn"}?rey.i_ous cases, the.decisions have 
turned on~whether the stipulation actually a<1.aitted all the ele..~ents. 
Por example"' the Cou:::t of Military Appeals has held that.a stipu
lation cf fact was not. the equivalen.t of a confession .. because the 
element of intent.necessary to a desertion charge was lacking from 
the sti?ulation. United St.;o;tes v.· Wi.lson, 20 USC}!A 71 1 42 CMR 263 
(1970}. Tr~e Army Court cf Review has held that a st;i.pulation was 
erroneous::: received into evidence at a court-martial-. for larceny 
because it indicated that the accused took a chec:iliook with the 
intent ·::o deprive the owner of it at least temporarily; and, 
although he had given no thought to what he.would do with it in· 
the future, he later took one check from the book to present for 
payment.and then decided not to return the book to the owner. 
U::-iited States v. Greene., 43 C\!R 737 (ACMR 1971). In another case, 
the Air Force Court 0£ Review held that, although the stipulation 
practically amounted to a confession, its ad:.""nission was not error 
where the military judge pointed out the inconsistency with the 
plea of not guilty and defense counsel responded that the accused 
did not wish to dispute the .evidence, ·but rather entered the plea 
of not guilty solely for the purpose of preserving for appellate· 
review adverse rulings on certain preliminary motions, whereupon 
the judge then conducted a ~ inquiry. United States v. Rempe, 
49 CMR 367 (AFCMR 1974). 

·Wnile the issue of whether the stipulation practically amounts 
to a confession in contradiction to one's plea of not guilty is 
a readily apparent cne, and hopefully had been considered by 
defense counsel· when dealing with a stipulation o:i: fact, a more 
subtle problem is the possibility of stipulating to more than 
one intended. Although potentially as detrimental to an accused, 
this problem is not as apparent and thus the defense counsel must 
be most vigilant to guard against it. A couple of examples will. 
serve to ·.illustrate the prol.Jle.Ttl. 

Fairly conunon is the, cha.in of custody in drug cases where 
there is no question as to .the procedu;res followed or. as to 
the chemist 1s tinding:;i • All .·too often .i..n stipulating to chain 
of custody defense coun~el.inadvertehtly al~o stipulate to 
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knowing and conscj.ous po;:i~C.~$).,on or owner:s.h.;L):? o~ the sub.;.:;t:.ance 

seized and/or the loca,tion wh.ere they are dis cove.red wb.en, 

in fact, defense counsel intended to contest one or more of 

the above factors. Consider, for example, a ~ituation where 

a controlled substance Wa$ ;t;ound in .;;',l coa,t in the acct'sed 1 s 

locke~ and the stipulation provides that the substance found 

in the accu::;;ed' s coat in·, his locker was controlled when defense 

counsel intended to contest ownership of the coat. A small 

but exceedingly ~nportant slip! If the decision is made not 

to contest tLe chain of custody or the laboratory findings, 

field defense co~nsel should limit the stipulation to a statement 

that the substance offered in court was seized by A, properly 

receipted for by B, the evidence custodian who in t~rn properly 

transmitted the item(s} to the laboratory where they were tested 

and then.returned with the accompanying lab report in the,regular 

course of business. ' 


A recent case at the appellate level illustrates the problem 
concerning the inclusion of uncharged rtd.s..:::onduct in the stipulation. 
This particular case involved an accused who went AWOL to avoid 
trial by a BCD special court-martial for alleged dJ;ug cEfenses. 
Upon his return some ten rnonths later, he was merely charged with 
the AWOL, presumably because the delay resulted in the loss of the 
real evidence or documents necessary to perfect the government's 
case on the arug offenses. Having decided to plead guilty', the 
accused entared into a stipulation of fact as required by the pre
trial agreement. This stipulation of fact, to be introduced after 
findings, as initially drafted by the trial counsel noted that the 
accused went AWOL the day before his trial for drug offcnses and 
then proceeded to enumerate all the dangerous drugs involved. 'l'he 
accused's defense counsel promptly had all referen~e to d~ngerous 
drugs eliminated, but trial counsel insisted upon the inclusion of 
a provision pointing out that the accused was scheduled to be 
tried by a BCD special court-martial the day after he went AWOL. 
Although the military judge was not informed that the accused was 
involved, he certainly was put on notice that the accused was 
facing serious charges when he went AWOL. w"hile the.propriety of 
.this particular stipulation of·fact and the pressure placed upon 
the de:Ze:ase counsel is still to be resolved on the appellate level, 
it is an example of a case when trial det'ense counsel (albeit, in 
th.is pc..;cticular ca.se, again~t ~~ w;i.~hesl stipula,ted to more 
than the mere .l;a,ct., that, tri...e·, ~ccu~ed went AWOL. 

The problem~> ;f!'a,ced hy the de;J;en~e counsel in the,,wimediately 
preceding. example emphasize a point which should always be 
kept in mind: ·the defense coun~el s.:tould always a.tte;r.ipt to draft 
the stipulation of ta.ctJ ·. A. dtipula.tion of fact drafted by the 
uefense counsel· wilL ideally include only those facts to which he 
is willing to stii:;ulate,·cast in the· most favorable light"possible. 
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The i_nclusion o;e unch.a;r;-ged :m.t.sconduct will be r.:ii.n,i.mized. If t;i:;-ial 
counsel object~ to the wording or des;Lres the inclus,ion of further 
facts, prepare a.nother d;i;-a;f;t·. Negot:i.ate f;t;"o.rr, xour strength, i.e. 
your draft f not fl;'O,ltl 11is • J:t ·is ·P,ppa,reJ1.t th.at a,11 too Often th.e 
defen:3e counsel and hi.s cli,ent are presented at the eleve.."lth hour 
be!ore trial or at trial·;with. a st;lpula,t,ion drafted by trial 
counsel someti1nes containing every bj,. t of damaging but irrelevant 
remarks from a pretrial sta.te.."Ttent. The defense counsel is then 
forced to seek c~nges under severe time constraints. Although 
aefense counsel could ask ~or a recess in order to negotiate or, of 
course, to refuse to stipulate at all, such a situation is 
obviously not conducive to a stipulation of fact favorable 
to the defense. By drafting the stipulation himself, the defense 
counsel can turn the tables. He can force the trial, counsel 
to either get ~is witnesses or to enter into the stipulation 
as drafted by the.defense counsei. 

Stipu.lations of fact are useful to save time and expense. 
They can also be U$ed to prevent the disclosure ot detrimental 
information,'e.g., the extent of injury in a particularly savage 
assault. Stipulations can, arid ought to be, utilized, but only 
if they are in the best interests of the accused. A stipulation 
of fact carefully drafted by the defense counsel and then.pre
sented to the trial counsel is strongly reconunended as the. means· 
most certain to serve, not impair, the accused's interests. . . 

* * * 

' . .
MINIMIZING THE EFFECTS OF ARTICLE 58(a) 

As.every defense courisel knows, Article 58(a) of the Uniform 
Code of Military Justice requires automatic reduction to E-1 
for any enlisted member convicted by court-martial and sentenced 
to a punitive discharge, any period of confinement, or any hard 
labor without confinement. This is so even though the accused 
may have been explicitly sentenced to an intermediate reduction 
by the sentencing authority ot to no reduction at all. The 
reduction is also automatic even if one or all of the triggering 
elements are .suspended by the convening authority. The reduction 
becomes e.:t;fective at.,,the.time the convenin~authority approves 
the sentence•. Understandably, this sudden loss of rank can have 
far-reaching effects on those lucky few who manage to get their 
sentences suspended,· especially if. the subject individual is an 
NCO at the tiJne of trial~ · The anxiety aI1d burden of serving 
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in a new unit ,.,.ith q su~pende.d sentence is not made P.n;t easier 
by going to the unit as an E~l. 

However, reduction by ope.rat.ion of law need r..ot be the 
inevitable ;re$ult of every court-martial sentence including one 
0£ the abcve ele-ments• Article 58(a} requires such reduction 
"[u] nless othel"Wise provided i.n re~"Ulaticns to !:.e prescribed 
by the Secretary concerned,'' The Army has such a regulation. 
Paragraph 7-6·4a. C4} Cb}, Change 53 to AR 600-200, dated 30 April 
19 75, provl.d2s- as follows:· . 

Exception. An individual whose zentence to 
pu::-ii tive discharge, confinement, or ha.r·1 
labor without confinement is approved may be 
probationally retained in the grade held by 
him at the time of sentence or in any inter
mediate grade if the convening or higher 
authority taking.action on the case suspends 
execution of the above specified elements of 
the sentence al'1d provides in his actiqri, that 
the individual shall serve in that grade 
during the period of suspension, and . . 
thereafter, unless the suspension is vacated 
prim:- ":.o termination of the period of 
susf,ension. 

It is therefore possible for a convicted enlisted merrher to retain 
his rank (or at least some of· it) and the dignity that. goes with 
it during the period of suspension.. However, counsel should be 
aware of the fact that, unlike the provisions of Article 58(a),. 
there is nothing automatic about the exception. It must be 
expressly directed by the convening authority .at·the time.he 
takes his acticn. A form for this type of action can be found 
in •'\i)peEdix 14 of the. Manual for Courts-Martia:., United States, 
1969 {Revised edition). See Form No. SI at Al4-7 in.the Manual. 
Ente't'pri.s:ing counsel might even wish to C.raf t such a form for 
the ,:;oDvenlng· a_u.tho::ci ty' s signature for use when s'lbmi tting 
tb.e response to the, staff judge advocate' s review. 

Counsel should not presume th.a,t the sta:ef judge,advoca.te 
will go out of his way to .r.iP,ke the. convening a,uthority GWar.e of 
this very useful cle.n}ency tool. The 15ta~{ j ud9e .. advocate .may 
be unciwa.re of i.t, or '\'.(O,rse yet, he ;r}a,~ conclude. tha,t .. \:,j. t is .the 
responsibil~ty cf the defen~e counsel to 'Aake such ~ recoµ~~enda~ 
tion to the convening authorLty in R ~etition zor clemency or in 
tha de.tense response to th...e sta,;f;;e jud~e advoca,te' s ;::-eview. ·The · 
Army Court of Hilitary Review h.G$ consistently held that ...the staff 
:-Judge advocate ha~ a .cesponsibility to inforn1 the convening 
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a,uthox~,,·cy o,e h.il;l options i.n th.i.s re';;'c.;:d. Sec Uni,ted States v. 
Viatal;"U,ZZv, 48 CMR 70Q {J"\C.MH. 19741/ Unitul Stat.:::: v. P.:.:.:r..Ker, 
44 C·m· J3o V\C..'11' 19711; ~nd unt,tc.(l sT~_,.f~-;-;:-··1~.av,' •fz,:ci~R--S-83 
(ACMR 19 701. Unfort1,mately,co.rrectfVe'-""f~ctioh ~· the appellate 
level often takes months, ~nd occ~$iona,lly-, even yea;i;s. If relief 
from autorr.a.tic--re.duction. is to bt;. .fo;cthcon-,ing e.,t ~11, ;Lt should 
be sough.t beft>'ra t:b..e a,ccu$ad, ;ts red·t.iced tn .rank. I:n: Un'ited States 
v. ;?c;._r~, .·su:frS, .at 332...333, th..e court of llilit~ry Rev;...ew maae 
tn:e rollow~ng o servat~on~; · . 

In a c~se such as th~s, where ths provisions 
of Article 58a, $Upra, would·auto:matically 
opet·ate to recb~ce. an ao:cused to Priva.te E-1, 
0.->1.d :i. t is the recommendation of the sta,f~ 
judge. advocate that the-sentence be suspended 
and the.accused.res1:;.ored to duty,. it is 
inC'l.=i"L~ent upon-him to advis~ the convening 
~uthority, in his post-trial revie\1 1 . of his 
powers· under AR 600~200, supra, .to retai::l 
the accused in the present or any inter
mediate grade; and also, of the accused's 

-attencant automatic reduction to :Private 
E-1-if he fails to provide specifically to 
the contrary in his acticn. • • Of course, 
such advice should always be ~cc-:lmpani."!d by 
the reconu.uendation of the staff judge advoc~te 
as to whether the accused should be reduced to 
Private E-1, retained in present srade, or 
in some intermediate grade. 

In a footnote to that passage, the Court added: 

Clemency actions which allcw retention in 
present or intermediate grades are an 
oft-ignored power of the convening authority. 
Staff judge advocates should make their 
respective convening authorities W3ll a.ware 
of the ?ertinent provisions of AR 600~200, 
and Appendix l4d; MCM••• 

In gui,lty plea case.s involv.ing pretrial· agree.rr.c.::-itp, 
a provision suspending the trisgering _ele.."'-•er:ts ·ot Article 
58(.a} should also include a.n.;:i.g;reement to di.:cect that,the 
accused serve his suspension ;tn h;ts present or some designated 
intermediate grade. In not guilty cases wrJ.ch yield a recom... 
~rnendation for suspension.._.from th.e sentenc~n9' a,utl"J..ority, the 
defense counsel should see.'ic. the concurrence of tr-!-e sta:f:f ju~9e 
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advocate ;:;,nd r.1ake. ~u.rc th4t ..·the J(O\\'.C.l; to .r;-ct~~.n. the ,P,cc:used ;Ln 
gra.ce .during the J?er;Locl.-0.f sus.~ension ;Ls b;.r;ous-ht to the· .conven... 
~ng authority\s. ~ttention~ 

* * * 

ARTI{.'LE 1'34 VS ARTtCL·R ·9·2--·RESOLVED OR NOT? 

On 2 July 1976, th.e United States Court of Military Appeals 
rendered its. decision, in the case o~ Unite~ Sta·tes v. Courtn~ 
on the question of whether prosecut~on of arug offenses in tne 
militc.ry under Article 134 as.opposed to Article 92,of the 
Uniform Code cf Military Justice constituted a denial of due 
process and equal protection~ The majority opinion written by 
Chief JUdge Fletcher concluded that tl1e present system is char~ 
actcrized by "an utter lack of guidance", and that regardless 
of which Codal p:covision was utilizedv the drug offense.was 
11 intrinsically the same". · 

[T]he difference in penalty consequences 
is generated not from the ac~used's 
~llcgal act but rather sol8ly from the 
accuser's unbridled discretion to charge 
the offense either under Article 92 or 
Art...cle 134. (Ms. op. 5) 

Applying these two findings to the test enunicated in Skinner 
v. Oklahoma, 316 U.S. 535 (1942), the Court concluded that: 

[I]t.is the utter lack of guidance 
coupled with the existence of two 
statutes which because of the table 
of mCtXirnum penal ties punish virtually 
identical conduct in different ways 
that violates the Fifth AJnendrnent." 
(Ms. op 6) 

It is, ::i;e course, the. ;positj..on of THE ·ADVOCATE that the 
:rationale an("l holdj,_ng o;e· Courtnet' is a,pplicable to all cases, 
ard that, there;t;ore, sentence ;r;e ~e;f should be accorded to all 
cases in which the .. action ha.s been taken. Goverrune..'lt,appellate 
has ari7ueJ that Co'\+'rthey is lir.}ited to its ,fa,cts, and filed a 
petition for moaification and reconsideration ~6 the.united . 
States Court of Military Appeals in the case.of United States 
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'.!_.:._ J ..."'..ck~, w1:1-lch wc:.s. ,reversed b¥ orde.r on the-.. s~"'T:e dax as 
Courtnev. Tl:'i..J..s pet;i,_t;L.on w~s dai.'1.J...ed on 26 July 19 76; however, 
the government ~nd, ~t le~st cert~in mc..~~ers of the Army Court 
of Military Re.view, a.re persisting in the view tha,t Courtney 
is a liro;i.ted case. Until more de.~initive guidelines a.re set 
forth in the "follow-uph cases, a questiori still remains as to 
whether the defense must litigate thi2 matter at trial·~ as was 
done in Courtnei, in.order to preserve _th.e error. With this 
question remaining, and in order to max;i.nize relief for clients 

·whose cases have yet to be tried, the following procedures are 
_suggested for use a~ applicable. 

vi.ri.en negotiating. a pretrial agreement, attempt to "lock" 

the convening authority into. the plmish:rnent set forth for a 

violation of Article 92, rather than Article 134. If such.is 

not possible, make. clear on the record that the quantum portion 

of the agreement is based on a maximum imposable sentence ' 

deter~ined under that portion. of the table of· maximum punish

ments for a violation of. Article .l.34 ,- ·and your pooi tion,that, 

in light of Courtney, this was erroneoUS7 . 


I 

I_f, as is occurring at· some installations, pursuant, to · 
advice or directives from the staff judge advocate or convening 
authority, only Article 134 is being utilized, counsel must 
also b~ prepared to make his record. I£ these dire_ctives 
have been put in writing, they .should be included as appellate 
exhibits. · Depending upon the commander, either live.testimony 
or stipulations should also be presented to demonstrate the 
particular policy being utilized.. and any aspects of an additional 
issue of command influence existing beyond the pure "134 vs 92" 
issue. 

At trial in a contested case, counsel should move for 

Cl. new pretrial advice and, if possible or usef~l, a new 

rirticle 32 investigation on the basis thut the primary reason 

for the case being referred .to. a general court was the fact . 

that the maximum imposqble sentence was improperly determined, 

and that the figure used was so inflated as to c~use.refe:i:ral 

of the case to a higher court than that which was called fQr 

on the basis of the actual a.ct in question. This motion,is 

obviously more, likely to be .ea.vorably. received in,cases . 

involving use or J?OSSe$~ion,of $mall ~"1}ounts o;e JOarijuana 

or 11 S':)ft 11 _dru~s which a.r.e often ;i;e;e~.redto BCD or {:3b;'ais-ht· 

special courts, · 


At the t;i:ial, whether the c~se.be contested or not, move 

to have the judge rule that.the ma.xi.mum inlposable sentence 

is.limited to that set~fol;'th for a violation of Article 92, 
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•. 

und if sentencc is to be iJnpo~ed bx cou.rt ,mc.rr~ers / requez t 
th.::i. t the jud~e. i.nstruct ..;the,Ill to tNi,t e;e;fect. If he retuses, 
hc:rve hiJn set forth, _on. the ;r;ecord, .1-:J..s spe.c;L~ ,i..c xea.sons to;r; 
his ruling ~nd(or ;eailure to inatruct. 

It was hoped that the United St~tes Court of Military 
Appeals in ·Ja,ckson would eliJL1i.na.te. any ;r;err;a.inin$J ccnfusion. on 
th.e question"oI-tne necessit:" lor the de,f!ense to litigate 
this matter, but, the ·denia,l of the govern:rnen:: petition.without 
opini:m has apr:a.rently ;ta;Ued to resolve. the confusion. in the 
goverrp·.ent' s mind.. In th.e interim,. litigating the. ~-natter and 
9rcserving the r~cord is im2erative, and, even should litigation 
no~ be rr~de mandatory, it is highly desired in terms of achieving 
meaningful relief in the given case. Assuming litigation,of 
the issue will ultimately be deemed a prerequisite, then such 
action is imperative. Even should this not be required, the 
litigation will serve the dual purpose of enhancing the chance 
for. meaningful sentence. relief on appeal· ·and alerting the 
United States Cpurt of Military Appeals tothe fact· that,the 
mandate of· Courtney is being ignored. 

* * * 

EDITOR'S . NOTE:·. 

The Court of Military Appeals is nc·-V" publishing a daily 
journal of proceedings, including listings of current granted 
issues, which may be quite helpful to trial defense counsel. 
Dist=ibuticn to the field is currently limited, except in 
the Air ~'orce. COMA i·s now consul ting with the Army and 
expects ciiGsemination of· the daily.· journal to every SJA off ice 
iI:. tlic near future. It. is also contemplated that the first 
six months of. the journal will be cumulated and published along 
with .the regular advance sheets. 

The Clerk of Court at CO~IA wants to assure the widest 
di.stribution of these COMA publications. If, in the near 
future, field defense counsel find that they are not receiving 
slip opinions or the journal via existihg distribution, they 
ar$ urged to cc~tact THE ADVOCATE so that this information 
can be conveyed-. to co.MK:"" 
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;E\E.CENT.OPINl_ONS_ OJ? INTEREST 

United States· v. Sa;nt~ha ,· -....:.._-U.S.· :...:...._ (June 24, 19 761. 

The Court held that.,·the vestibule ot one's. own h,ouse 
is a public place and a warrantless arrest_ based upon,·p:robable 
cause does not violate the·, Fourth Jur,end."1'tent •. Justice · 
Rehnquist stated that:. there is no ex?ectation of pri;vacy in 
an area of one•sown house which·is exposed to'public view~ 

IMPEACHMENT 

Doyle v. Ohio,·~ u.s.· -~ (June 17, 1976}. 
. . . 

The Fourteenth Amendment Due Process .Clause, forbids ·the 
prosecution from using the accused's silence post Miranda 
warnings for _impeachment purposes. This is because-.every·po$t 
arrest silence is "insolubly ambiguous"· and also because . 
MJ..randa warnings carry the implicit assurance· that. sile~·ce · 
will not be penalized. 

. DISCOVERX 

United States v. Agurs, tJ. s. (June 24, 1976), 

The. defense moved for· a new trial after· discovering a 
murder victim's· prior criminal :i:ecord which the defense felt 
could have materially'aided its self-defe:nse theory at trial •. 

A prosecutor needn't divulge all exculp'atory matter, 
whether there is a general Brad:;r request or no request. at. all. 
The following ·standard of materiality was set down,by tn.e 
Court; " .•• if the omitted evi.dence crea,tes a reasonable. 
doubt that did not otherW'ise e.x~J1t, const;i.tutiortal,err6r has 
been conunitted. '' · The:i;e;fore, .th.e, ent;i.i;e ;r;ecord muat be 
examined to detel;'lll;i.ne it; the.omi$~ion is Jlla,tel;ial~ 

SEARCH: .A.ND $EJ:ZURS 

South Dakota. Y•, ?f_peptw,;t/ :..:._ u~s; ~ CJuly 6, 19761. 

The Court·,upheld a warrantless inventory search. ot an 
auto after it had been,~impourided ~or multiple park:in9 violations •. 
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Such routi,i.lC :i.nyentori_e.$ a,re ;r;eP,s.onQ.ble unde;r; the foux;th 

Ame....'1.di.'1).ent; the e.xpecta,tion o~ }?r:i..va,cy ;t.n. cnet$. z:.,uto :i.;:; held 

to be sign~~ic~htly le~$ th.an t~t ~ri one'$. ho~e o~ o~~ice. 


DOUBLE _JE.OJ,=>ARDir:-;Ml:S TF.I.2\L 

United States· V.' Kessl·er, ..19 Cr •. L. 2165 (C.l\. s, 5/3/761. 

The Goverru-nen.:. intent;i:..ona.11 y used a.n exhibit, it .Jrnew to be 
false to establish a weapons smu51gling conspiracy. The.prosecu
t.:...on knew t!l.at the weapon had no known nexus with the alleged 
c::inspi:racy. The defendant was forced to move for a Inistrial • 

. Such. prosecutorial ov~rreaching triggers an exception to the 
general rule that a defenda:itcannot invoke a double jeopardy 
bar when he is th.e one who seeks the mistrial. 

SEARCH AND SEIZURE 

United States v.· Kim, 19 Cr. :.. 2281 (D.c.· Hawaii, 6/9/76}. 

Governmental use of d telescope and binoculars to peer into 
.a suspect's residence constitutes n. search within-the meaning 
of the Fourth Amendment. 'l'he protections. inherent· in the .Fourth 
Amendment.must .grow along with technological advances in 
societY.• 

COMA OPINIONS 

ARTICLES 134 AND 92 

Unit8d States v. Courtnel, 30,864; 2 July 1976. 

Relying on the rationale of Skinner v. Oklahoma, 316 U.S. 

535 {1942), COMA hi;ld that.whether drug off'enses are charged 

under Article 134 or 92 of~the ~ode, the penalty consequences 

should conform to those .set out under Article 92, otherwise 

a Fifth Amendment violation occurs. The more severe penalty 

conscq\lence~ arisin9 under Article 134'are g~nerated by the 

11 acc·:.lser's i.mbr;i...lled d;i,scretion" ,i;a,t'1.e;r th.an vary~n9 ade9rees 

of eyil". Afte;t: testing XOl': pi;ejudj:.ce, a reassessment Of the 

seni:ence ~as ma,nda.ted~ · . 


COMA also advises, by ;t;ootnote, that siniila,r equal·._.p;ro
. tecticn issues are. raised in cases cruu:9'ed under Article. 92 
where the accused is subjected to a more serious penalty than 
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that iJ:l.:f?osa.ble ~or the. sa,rt;e >•li.sconduct under l\rt;icle 134 
(when an o:f;J~en5e Cha;[';JCd under the "crimes a,nd o;ti;enses not 
capita.1 11 clause of l\rticlc. 134 requi:i:;-e~ reso;I;t to the. D,C. 
Code or the U,S, Code as ~pprop;I;'iate. 

1-IA!l\CUTS 

United States v~.· Youn;:r, J0,103, 2 July 1976. 

Young was charged with failure. to obey a.n orde.r i1to 
get his hair cut". The Court voided,.Young 1·s conviction because 
the commander used "an impermissible criterion". whlle 
the co>mnd~der had specified that t~e bulk of the hair could 
not e~ceed 2 inche~, the regulation merely stated that 
the length could not be excessiv~, or interfere wi.th the 
wearing of headgear, Ha:.rstyles are to be judged solely 
by the criteria set down in the regulations. 

While reversing on this narrow ground, the Court rejected 
any equal protection argument and the proposition,that,hair 
length should not. be regulated at all, citing Kelle\" v.· Johnson, 

U.S. _, 96 S. Ct. 1440 (1976). 

Chief J~dge Fletcher dissented in part, arg.uing that the 
ultimate offense was a failure to obey the regula~ion and 
there was sufficient evidence to show that this· standard had 
been vio:lrated. · 

CMR DECISIONS 

DEFENSE COUNSEL REBUTTAL TO· SJA REVIEW 

United States· v. Myhrber9, 11830, 16 July 1976. 

In an en bane decision,,CMR made it clear that waiver 
will be invoked for any error in a·post-tri~l review which. 
is not rebutted bX trial-.,·de~ense counael, unless the applica
tion of th.e wa.ive.r doctr)..ne. "would .;i:;-esul t ·in a ma.ni.fes t 
miscqrria.ge o;e ju~ttce.n. 

23 


http:miscqrria.ge
http:doctr)..ne


Forced to justify A seizure b~sed upon u searc~ incident 
tc C'l,rrest theory, the GoveJ~1i.r.J0nt .fei.ce.:; severe restr;i.cticns where 
tb.2 arrest can ~n~,7 be xuade hi cnt.c::::-.tng a Cl.wellin9 house. Ji£;ld: 
!I absent cxisent c.iJ::-cumstances, U.,i?J?roiJriate a,uth.o;::-;Lzation by a 
resp.msible corr:.rc1ander 0;:;;,.sed upon probable cP,u..:,e. must,be obtained 
befor'J a priva,te dwelling l'll·"\Y be entere.d to lL\C~ke ~·n a.r::est even 
thouan the F2J..sor1.· entering nosscsses 11."'Jtho:::-;L·tv to arrest and ha;s 
prob~ble cause to '-10 so .. ". Al th<?u~:1.. dismiss;i~n~ he:ru, the Court 
d.id not d,~cide the 2+·plication to barracks· entries o::- sed.rchcs. 

United Statas v. Sco~t, 11873, 21 ~uly 1976. 

The :military juage pcr~:ii.tted the trial counsel to impeach 
the accused with a prior ccin\dction which was still pending 
appeJ.late revi~w. Thoug::."1 the SJA warned the convening .a.uthori ty 
t;) ignore-! this evidence and. recorr~'Tle"lded a reduced sentence, the 
only adequate :cll'edy '".as held to 00 .a ·cehearing, due to the effect 
this information hr:.d on the accused's cr8dibility as weighed 
against that of the atcusers. 

* * * * * ~ * *"* * * ~ * * * * * * * * * * * * * * * 
* * ·.NEXT ISSUE* * 
* * * '.f'he Post Trial Ir•terview .... a lock at the * 
* tactic,11 and. ethical considerations affecting * 
* this often pro forma trial level proceeding. * 
* * 
-;, 11 B:cuto.: 11 :Revisi tea ... Th.e Court of Military * 
.i: ----Xppeo.rs has-ta.ken A ;te.newed ;Lnterest. in * 
* Bi.......ir.on-t.ypc- j.ssue~. A review ot the a.rea * 
,1c wrr~-Tn~lucte the pendi?-9 ca~e.s. * 
* * * Att~tci;:_in':; t,he Co:r:ir:1a,nder' s Authority to Order * 
:1: . :~:,, se~4rLli""-:"T ne~;(· Ii;;i'ok. ~'t' :i:Jie' 'st'43,n'a~r'ds of * 
* ~~1._ty a.nd. deta,cl'unent ~nd the un.tt co. * 
* Su99e$ted lin~s o~ Attac~ ~re ~lso offered. * 
* * 
* * * * * * * * * * * * * ~ * * * * * * * * * * * * * 
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