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THE ADVOCATE is intended·to foster an aggres
sive, pro~ressiv~ and imaginative approach 
.toward the defense of military accused in 
courts-martial by military counsel. It is 
designed to provide its audience with supple
mentary but timely and factual infonnation 
concerning recent developments in the law, 
policies, regulations and actions which will 
assist the military defense counsel better to 
perform the mission assigned to him by the 
Uniform Code of Military Justice. Although 
THE.ADVOCATE gives collateral support to the 
Command Infonnation Program [Para. l-2lf, 
Army R~g. 360-81], the opinions expressed 
herein are personal to the Chief, Defense 
Appellate DivisJ.on, and officers therein, · 
and do not necessarily represent those of 
the United States Army or of The Judge Advocate 
General. · 
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REQUESTS TO APPEAR IN FEDERAL COURT: * 

AN ALTERNATIVE? 

* In the 	last issue of THE ADVOCATE we 
suggested that one method by which 
defense counsel should seek to repre• 	 sent clients in cases involving Article * 
133/134 offenses or off-post drug of
fenses would be to request permission * 
from TJAG tinder AR 27-40 to represent 
clients in civilian federal courts. * 
Counsel should be aware that two Navy• 	 lawyers have filed a class action suit * 
in federal district court to enjoln• 	 the Navy from prohibiting Navy defense * 
counsel from appearing in federal court3

•• 	 on behalf of military clients. The * 
suit also seeks a declaratory judgment

• 	 that Navy lawyers have an affirmative * 
duty to pursue "all available legal• 	 claims" (to include federal court * 
relief) on behalf of their clients. 
The plaintiff's motion for preliminary * 
injunction has been denied and the• 	 defendant has sixty days in which to * 
answer. We will keep counsel advised

• of the outcome. Stahl v. Warner, * 
Civil Action No. 73C 2610, (N.D. Ill) • 
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• • • * * * * * * * * * * * * * * 	 * 
* ADMINISTRATIVE NOTES

• 	 * 
It is periodically necessary to bring our -· distribution list up to date. Accordingly, * 
it is necessary that_all civilian subscribers 
and all military subscribers to whom THE * 

_ADVOCATE is sent by name, or who receive• 	 it at a military address other than a unit 
or installation judge advocate office, advise 
THE ADVOCATE of their continuing interest * 
and current address, accompanied by their 
present mailing lable, no later than 1 April * 1974. 

* 
Defense Appellate Division 
ATTN: THE ADVOCATE * 
HQDA (JAAJ-DD) 
Nassif Building 
Falls Church, Virginia 22041• * 

• • 4 * * * * * * * * * * * * * * * 



r 

CONTENTS 

Speedy Trial: Burton and Its Aftermath 39 


The Unconventional AWOL Gase 47 


Extraordinary Writs and Post-Trial Delay 52 


Challenging Military Judges for Cause 

and Making it.Stick 57 


Recent Cases of Interest to Defense Counsel 62 




SP~~EDY TRIAL: BU?TON AND ITS AFTERMATH. 

During the lc..s t two yea:--s, no other area of military law 
has undergone so rapid, marked, and exciting changes as the area 
of accused's right tc a speedy trial. Prior to the landmark 
United States Court of Military Appeals decision in United States 
v. Burton, 21 USCi.'11A 112, 44 CTJJ:R 166 (1971), the cases dealing 
With the issue of speedy trial were :inconsistent and generated 
considerable confusion, .notwithstanding the fact that certain 
general rules were postulated. A hrief look at the cases is 
illustrative·of this fact. 

The question of' what constituted a "speedy trial error" 
in the military, was first faced by the Court of Military Appeals 
in United States v. Hounshell, 7 USCMA 3, 21 CMR 129 (1956). 
In that case, the Court stated that Article 10 of the Uniform 
Code of Military Justice reiterated the guarantee of the Sixth 
Amendment. Speedy trial issues in the military were also con
sidered in li~ht of Articles 30(b) and 33._/ After Hounshell, 
the Court was often called upon to determine whether a particular 
accused was denied a speedy· trial. Resolution of the issue occurred 
on a case by case basis. 

Once a denial was found, the remedy has oeen dismissal of 
the charges. United States v. Linovsky, 17 USCMA 510, 512, 38 
CMR 308, 310 (1968). Certain general guidelines were delineated. 
"Brief periods of inactivity" on the part of the government did 
not constitute a denial of speedy trial so long as the government 
demonstrated reasonable diligence and did not act in an oppresive 
manner. United States v. Tibbs, 15 USCMA 350, 353, 35 CMR 322 
( 196 5). The burden was the government's though, to establish that 
it had pr~ceeded with the prosecution of the case with reasonable 
diligence. United Stc.tes v. Brown, 10 US CMA 49 8, 28 CMR 64 ( 1959). 
The time interval from initial confinement until trial was only one 
of the factors to be considered. United States v. Hawes, 18 USCMA 
464, 40 CMR 176 (1969). Each case depended on its own facts and 
circumstances. United States v. Goode, 17 USCMA 584, 586, 38 CMR 
382 (1968). The right to a speedy trial could be waived. United 
States v. Wilson,. 10 USCMA 337, 27 CMR 411 (1959). Delay caused 
by the accused or requested by his counsel were not considered as 
chargeable to the government. ·united States ·v. Wilson, 10 USCMA 
398,. 47 CMR 472 ( 1959). Also, some earlier military cases tended 

1/ United States v. Brown, 10 USCMA 498, 503, 28 CMR 64, 69 
(1959); United States v. Vic!\:enzie, 14 USCMA 361, 34 CMR 141 (1964). 



t:o iiidicate · tb2t the· accused must have been prejudiced by the . ) 

deley in S'Ll.C!h a way as.·to impede proper preparation of a defense, 

see, e • .£., -1J~:ited States v;.Pierce, 19 USCMA 225, 41 CMR 225 

t 1970); 'C~:! ~e:J ~;tates' '/. Bro:v, 14 USCMA -41'.1 34 CMR 199 ( 1964). 

Others however, seemed to. require reversal on a bare delay where 

no e:xplanat.ion was given and the delay was too long to consider 

a mere harr:;.less error. United States v. Williams, 16 USCMA 58~ 

37 CHR 209 (1967); United States v. Schalck, 14 USCMA 371, 34 


_CMR 	 l51 (1964); United States v. Williamson; 28 CMR 698 (CUBR 

1959). Delays caused by administrative errors could result in 

denial of' speedy trial. See United States v. Erwin, 20 USCMA 97, 

42 C?-'TR 289 (1970); United States v. Parish, 17 USCMA 411, 38 CMR 

209 ( 1968). 'I'his 1\:as true because the government is in control 

of' the procedures that affect timely disposition of the charges. 

Un1-ted States v. Winston, 21 USCMA 573, 45 CMR 347 ( 1972). In 

some situations, the length and circumstances of pretrial con

:rinement ar..d total_ inaction by the Government were held to be 

prejudicial in th ems elves. United States v. Hubbard, 21 USCMA 

131, 44 C?·ffi 185 (1971); United States v. Keaton, 18 USCMA 500, 

lto - CMR 212 ·( 1969) .- .. . _ 


~ese· inconsistencies prompted appellate defense counsel 
- to seek a clari~ication of the law. The prospective rules in 
United States v. Burton, supra, resulted: 

For offenses occurrin~ after the date 
o:f this op:Inion, however, we adopt the 
su~gestion-of appellate defense coun~el 
that in the absence of defense requests 
for continuance, a presumption of an 
Article 10 violation will exist when 
pretrial confinement exceeds three months. 

·In 	such cases, this presumption will 
place a heavy. burden on the Government 
to show diligence, and in the absence 
o:f such a showing the charges should be 
dismissed. [footnote omitted]. 

Similarly, when the defense requests 
a speedy disposition of the charges, the 
Government must respond to the request 
and either proceed immediately or show 
adequate cause for any further delay. 
A failure to respond ·to a request for 
a rr0r.,rt trial or to order such a trial 
r1~~~ ,h1~~ttf~· P:<t:raoi>dinary relief. See 
fetltion of Provc10, 17 FED 183, 200 (1955), 
affirilled, 350 u.s. 857, 100 L.Ed 761, 76 
S.Ct. 101 (1955). Id. at 172. 

\ 
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Therefore, after Burton there are· three classes of speedy 
trial situations and three different standards by which to judge 
a denial of a military accused's right to a speedy trial. The 
first class is when pretrial confinement exceeds three months. 
':be second is when the defense requests a speedy disposition of 
charges. The third is when there is no.defense request for trial 
and the accused has not been in pretrial confinement, or has been 
in pretrial conrinement less. than three months, or has been in 
pretrial confinement for more than three months but has requested 
a delay in the proceedings. 

. The government is presumed to be in violation of Article 10 
(encompassin~-the military .accused's statutory right to speedy 
disposition of;his case) where the accused's confinement exceeds 
three months.- When operative, this presumption imposes a heavy 
burden upon the ~overnment to show diligence, and in the absence 
of such a showing the charges must be dismissed. Id. at 172. 

I~ spite _of the clarity of the language of the Burton opinion 
regarding its increased burden of proof, the government continued 
to take the. view that nothing was really changed by Burton and 
that the government's burden of showing diligence could be carried, 
in the same manner as before. Late this past term the Court of 
Military Appeals emphatically rejected this 'concept in United 
States v. Marshall, 22 USCMA 43li 47 CMR 409 (1973) and United 
States v. Stevenson, 22 USCMA 454, 47 CMR 495 (1973). Adding 
substantive content to the Burton guidelines, the Court stated: 

Before the Court of Military Review 
the Government argued that before Burton 
it was obligated ,to show reasonable 
diligence and that Burton did not chanf'.:e 
the ~urden of proof but only imposed on 
the Government an affirmative duty to 
explain that part of the delay which 
exceeded 3 months. This argument misses 
the point of the Burton ruling, which 
was to establish a standard that included 
allowances for the several necessary pre
trial stages through which a proceeding 
must pro~ress. United States v. Marshall, 
supra, 47 CMR at 11. 

To make the point perfectly clear, the Court continued: 

2/ This period was later also defined as 90 da¥s; · un·i-ted· · 
Statei v. Stevenson, 22 VSCMA 454, 456, 47 CMR 495, 497 (1973). 



At the risk of redundancy we iterate 
that when a: Burton violation has been 
raised by the defense, the Government 
must demonstrate that really extraordinary 
circunis tances beyond such normal problems 
as mistakes In drafting, manpower shortages, 
illnesses, and leave contributed to the 
delay. ~· at 413. (Emphasis added) 

In Marshall, the Court rejected as excuses for delay 

defects in the drafting of the charges, failure to secure 

statement of witnesses before their reassignment, personnel 

shortages, illness or injury to the SJA and his assistant, 

and the temporary absence of the convening authority. The 

Court found these to be ordinary delays "for which allowance 


-was made" in establishing the Burton rule. Id. at 412-413. 

The Court went even further in United States v. Stevenson 
supra, where the offenses occurred "in West Germany, a foreign 
country, not a war zone." The Court stated that there was 
"nothing indicative of a special problem as a result of the 
foreign locale." Id. at 496 .]/ Moreover, even though the off1 
was arson involving'""eleven defendants, the Court examined the 
16-page summary of the testimony taken during the Article 32 
investigation and held that there was bo basis for concluding 
that "the complexity of the case was afactor in producing the 
80-day delay." Id. The government had argued that the inves
tigating officer-Was involved in 11 other cases, spent time 
handling matters not related to the case, and had problems wit: 
preparation of the transcript caused by a shortage of clerical 
personnel. The Court was unimpressed by these "reasons" and 
reiterated the Mar~hall rationale. 

Sc strict has the Court of Military Appeals been in enfor 
.the Burton presumption that several cases have been dismissed 
·,.;i thout the Court requesting final briefs or oral argument. 
t'nited States v. M'Latamou, 23 USCMA . , 47 CMR ( 30 Novem 
1973) (143 days); United States v. JaCkSon, 22 USCMA 481, 47 C 
730 (19 October 1973) (125 days); United States v. Thomas, 22 
479, 47 CMR 647 (1973); United States v. Kaffenberger, 22 U$CM 
47 CMR 646 (1973) (104 days); United States v. Smith, 22 USCMA 
47 CMR 564 (1973) (109 days). The coveted tool of stipulated 

}/ The ~overnment may still show diligence in such areas 
the war zone or foreign locale is a controlling factor, United 
v. Mn.rshall, supra; Un t ted State:::; v. Prater, 20 US CliA 339, 43 
170 (1d71); United St3tcA v. Mladien, 19 USCMA 159, 41 CMR 159 



chronology no longer satisfies the Government's he:avy b~rden 
under the Burton presumption. United States v. T!1omas, supra; 
United States v. Kaffenberger, supra; lfnited States v. fackson, 
supra. · 

The Army Court of Military Review was also active in the 
speedy trial area during 1973. The results at this appellate 
level have, however, been mixed. 

· A lack o.f -diligence was found on two occasions not falling 
under the· Burton guidelines because .. the. offenses were committed 
prior to 17 December 1971. ·-United States v. Brewer, 47 CMR 511 
(ACMR 1973) (lack or diligence in processing AWOL case where 
accused subjected to 76 days of restriction and 113 days of 
pretrial ·confinement);il United States v. Boyd, CM 427609 (ACMR
27 February 1973) (143 days pretrial confinement unwarranted 
in simple case all the evidence for which was available within 
six weeks of restraint). 

Drawing upon the Burton gtiidelines, the Court of Military 
Review found a simple AWOL and breaking restriction case "marked 
more by dalliance than by diligence" in dismissing charges after 
96 days of pretrial confinement. United States v. McNew, 4 7 CMR 
156 ( ACMR 1973). Opining that the "heavy burden" of Burton is 
"a reasonable concomitant to the lack of provisions in military 
law for admitting an accused to bail before trial" two judges 
of the Army Court of Military Review applied Burton even con
sidering "a reasonable fallibility factor." United States v. 
Stevenson, 47 CMR 86 (ACMR 1973). Their perceptiveness was 
affirmed after certification by The Judge Advocate General to 
the Court of Military Appeals. In strong language condemning 
the "lack of diligence, incompetence, mi::>management, and other 

47 Brewer appears to hold that an AWOL committed prior to 
i- ~ecenber 1971 was .not subject to the Burton rules even though 
the te!T.lination date was after that magic date. A very recent 
jecisicn of a different panel of the Court of Military Review 
doubted that the Court of Military Appeals intended to carve 
out an exception for AWOLs terminating one year after the date 
of Burton and applied the presumption in dismissing charges. 
United States y. Battie, CM 429673 (ACMR 15 January 1974). 
Trial defense counsel should act on the basis that AWOLs ter
minating after 17 December 1971 should be judged by the Burton 
standards. This is even more true in desertion cases where 
the critical element of intent to desert may be formed well 
after the date of an unauthorized absence. 



. . f 

unreasonable and inexplicable circumstances chri_:·geab le to agents 

of the Government" at a particular jurisdiction, a 12)-day pre

trial confinement.occasioned invocation of the Burton presum;-ti2n 

in United States v.· Wood, S-8879 ( ACMR 27 June i9'/3). The Burton 

presumption also led to-dismissals iri United St2tes v. Hid~s, 

CM 429179 (ACMR 6 September 1973) (101 days confinemc:-it caused 

by,"fumbling and bumbling"); United States v. Poloa, CM 429524 

(ACMR 14 August 1973) (115 days pretrial causecl by .heavy case

load no excuse); United States v. Gray, CM 429319 47 CMR 693 

(ACMR.6_August 1973) (117 days pretrial confinement chargeable 

to Government not met by mere presentation of a stipulated 


· chronology).· In dismissing a case including over 90 days of 
pretrial confinement as part of a 6-month dalay Judge Alley 
outlined the rationale behind the speedy trial guarantee: 

The reason is that the several grounds for 
society's concern that. trials be speedy, 
.some grounds being concerned with protecting 
the accused and others not, tend to coalesce. 
Long delay itself is bad; coupled with af
fliction personal to an accused, it is worse. 
The Constitution and the Code do not permit 
eliding problems caused by troubleso~e people 
by summary incarceration for its own sake. 
Punishment should follow conviction and not 
precede it. Speedy trials are better trials 
not only because all evidence is .fresh in 
the minds of witnesses, but because deterrent 
effects are enhanced by the disposition of 
cases while .ether members of the unit still 
recollect the incident, and because rehabili 
tation is less likely when one is tried months 
aner the fact at a time when an accused might 
well ask himself: "If no one has been previously 
concerned sufficiently to bring me to trial, 
why is anyone concerned now?" United States 
v. Fuqua, No. 429333 (ACMR 12 July 1973) (M/S 
Op. at 6). 

The speedy trial picture before the Arrr.y Court of Military 
Review is, though, far from warmly receptive to claims of speedy 
trial transgressions. The primary blockade to successful appellate 
alle~ations of the denial of a speedy trial is that the issue has 
been waived by trial defense counsel. In United States v. Sloan, 
47 CMR 436 (ACMR 1973) the failure to raise the issue at trial 
cost the appellant the benefit of the Burton presumption on his 
125 days in pretrial confinement. In United States v. Gill, 47 
CMR 503 (ACMR 1973) defense counsel without apparent reason let 
la~ dormant 3 169-day pretrial confinement perlod. See also 
tTn1h"<l Str+:P~ v. Rich, CM 42gSS2 (l\C:l\lE 28 December 19'13);--ur::iitec'l 
Sf~l (.'!~ ~1!:_2.!2., n1 Jj;5081.;G (ACMT\ ~: N(1\'('l!bt'l' 1<1'{3) (C15 days Haived). 



---

In a very interesting decision one panel of the Army Court of 
Military Review opined that military judges should enforce 
USAREUR Supplement I to Army Regulation 27-10 which requires 
dismissal by the general court-martial if the accused was under 
pretrial restriction or restraint over 45 days. United States 
v~· Walker, 47 CMR 288 (ACMR 1973). The appellant lost the 
benefit of this local regulation because the issue was not 
raised at trial.~7 The most harsh application of the waiver 
doctrine recently occurred in United States v. McCloud, CM 
429565 (ACMR 30 November 1973). The rnili tary judge on his 
own initiative queried the trial counsel about the 102 days 
of pretrial confinement. Inexplicably the defense counsel 
did nothing except pose no objection to three exhibits offered 
by trial counsel to explain the delay. The utter ~ailure of 
the defense counsel to pose any objection to the lac·k of speedy 
trial was held to be a waiver of the issue. 

·The question of waiver of speedy ' trial issues .under the 
Burton rules by the failure to make the appropriate motions is 
presently awaiting decision by the Court of Military Appeals
in three certified cases, United States v. Sloan suora; United 
States v. Gill, ·supra; United States v. Hatton, 47 CMR 457 (ACMR
1973). In Hatton one panel of the lower appellate tribunal 
ordered the record returned to the field for a limited rehearing 
on the speedy trial issue where the 98-day pretrial confinement 
was not raised by the defense and not one word was said about 
the delay in the allied papers. While there are some compelling 
reasons why a waiver doctrine should not operate when the Burton 
presumption is available it should be noted that the issue was 
waived under pre-Burton law (United States v. Hounshell, supra) 
except in circumstances amounting to a denial of due process. 
See United States v. White, 17 USCMA 462, 38 CMR 260 (1968); 
Urirted States v. Jennings, 17 USCMA 580, 37 CMR 738 (1967); 
United States v. Schalck, 14 USCMA 371, 34 CMR 151 (1964). A 
favorable result from the Court of Military Appeals is therefore 
questionable. However, when pretrial confinement exceeds 90 
days trial defense counsel should never allow waiver to become 
an appellate issue. Considering the heavy burden placed upon 
the Government a failure to raise the issue may very well provide 
a basis for an appellate gttack on the inadequacy and incompetence 
of trial defense counsel._/ 

5/ Another Panel or the Court of Military Review disagreed 
that thP failure to follow this regulation is binding on the speedy 
trial issue before nilitary Judge:;. United States v. C:ru'.3, S-8625 
(ACMR 24 April 1973). 

6/ In the event your client does desire to waive the issue 
for some strange reas on an affirmative waiver by hi;:n should appea!"· 
in the record. 

45 



- ...., . 

In addition to the waiver doctrine, the Army Court of Military 
Review._ assisted by the Government Appellate Division, has coD~~d 
the record of' trials and allied papers looking for 11 defense delaysn 
to ut:1llze in a subtraction process to bring below 90 days the 
pretr:1al conf'inement period attributable to the Government. In 
Un:ite·d ·sta:te·s v; ·Fuentes, CM 429569 (ACHR 30 August 1973), one 
panel seized upon a 12-day period noted by the staff judge advocate 
on the Record of Trial Chronology Sheet (DD Form 490) as caused 
by de:fense requested delay in holding that "the Burton standard 
was not of':fended." A six-day. delay noted by the Article 32 
Invest:1gating Officer to be defense created and a request for 
discharge in' lieu of court-martial which contained a sentence 

_ask:i.ng that the court-martial.-be .. delayed pending decision of the 
-_request were utilized in' 1Jni.t'et1 S'tat'e'S' v. Cook, CM 42979 5 ( 3 
October 1973) to remove the case from the Burton presumption. 
The defense counsel's concurrence in the docketing of his client's 
·case 29 days· in the future was dubiously relied on in United 
..States v. O'Neal, CM 429804 (ACMR 31 October 1973) to avoid the 
Burton rule. In United States v. Bush, suora, the unrebutted 
trial counsel's.remarks prior to arraignment were cited to show 

-the defense has- requested a trial date at least 5 days later 

than the date proposed by the prosecution. 


·The problems inherent in the doctrine of waiver and what 

constitutes defense delay are issues yet to be resolved.. Many 

of' the adverse Court of Military Review decisions are being 

appealed by the-Defense Appellate Division and will hopefully 

yield clarity, if not strengthen, the military accused's pro

tection of' his right to a speedy trial. The volume and variety 

of' speedy trial litigation on the appellate level places a 

heavy burden on trial defense counsel. 


Allied papers must be carefully scrutinized by defense 

counsel in the field. Don't let an Article 32 Investigating 

O~f"icer or an ingenious trial counsel or staff judge advocate 

create a defense delay. Beware of stipulated chronologies 

prepared by the Government. A petition for grant of review 

was recently dismissed when the Court of Military Appeals noted 

that the defense had apparently stipulated that all time after 

a certain date was not to be considered on the motion. United 

States v. Monta12:ue, 22 USCMA 495, 47 CMR 796 ( 16 November 1973). 


- Delays should not be taken unless absolutely necessary. If a 
delay is necessary the reasons should be documented and explicitly 

- stated> particularly when it is the result of a heavy workload. 
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A heavy ~·1:;rl{load on defense counsel should be argued at trial 
not to be attributable to the accused. Do not concur in a 
future trial date if the defense will be ready on an earlier 
date. ·Do not suggest or concur in delays pending the processing 
of Chapter 10 application unless the accused clearly concurs 
in the conseo_uenc>..;s. Remember, and remind the Government, 
that is is the accused's right to a speedy trial that is at 
issue not yours. Timely demands for trial should be made in 
writing .and, if appropriate, an Article 138 complaint made 
and extraordinary relief sought if an immediate response is 
not forthcoming. See United States v. Burton, supra at 118, 
44 CMR at 172. Advantage should be taken of local regulations 
impos'_ing even heavier guidelines than Burton and copies of 
these regulations attached to the record of trial. Above all 
the issu~ of speedy trial should always be raised when pretrial 
confinement exceeds 90 days or when a demand for trial has been 
made. 

THE UNCONVENTIONAL AWOL CASE 

To many practioners of military justice an AWOL case 
signifies such mundane matters as morning reports, morning 
report extracts, authentications, presumptions of regularity 
and little possibility of a successful defense. While perhaps 
true in a statistical sense, the law of AWOL continues to be 
tested by unique situations. These unusual cases require 
study, research and imagination by trial defense counsel. 
The military may have no jurisdiction to try your client; 
the findings of the military judge or court-members may be 
at fatal variance with the proof; or, the accused may have 
been convicted of an uncharged offense. These issues have 
Qeen recently treated by the United States Court of Military 
Appeals and the Army Court of Military Review. 

A. 

'l'IIE "GL) AW ATT L1Hf'El\S II CASE 

Ir. Pn1ted States v. Davis, 22 USCMA 241, 46 CMR 241 (1973), 
the Court of Military Appeals held that when a military judge 
made special findings of fact that the accused was instructed 
by an agent of the United States Government to go home and 
await orders, there was not sufficient evidence to prove an 
absence without authority. Upon completing AIT, Private Davis 
was to have reported to the Overseas Replacement Station at 
Fort Lewis. However, he did not receive thi3 order and was 
directed during out-processing "to go home and Hait for orders." 

47 




The Co~rt, noting that the factual circumstances of Davis 

resembled United States v. Hale, 20 USCMA 150, 42 CMR 342 


. _ (_1970) ,. in wnich t:-1e evidence was deemed insufficient to · 
support an Article 133 conviction of dishonorably failing 

···to return to military control, held that Private Davis went 
: heme·- to Terre Haute, Indiana with a:uthori ty. Rejecting the 
- Government's argument that atsorne point the stay at home 
-be.came unreasonabJe Judge Quinn stated, "The Army cannot 
:: ·c.'1.arge the accused with criminal responsibility for its own 
··-mistake; it cannot convert its negligence into punishable 
.c:misconduct by the accused." ·united States v.· Davis, supra 
- at_ 2_42. 

· :.. The result in Davis clearly depended upon the fact that 
-: at trial~ defense counsel introduced documents supporting the 
···accused's testimony i.vhich required the military judge to make 

special findings of fact concerning the accused's absence. 
Whether the special findings were requested by either side 
:ls unclear, but the importance of such findings should be 
readily apparent. In. this type of case it may sometimes 
benefit an accused to seek a special finding of fact from 
the military Judge. If the accused's testimony about being 
t6ld to go home is believed or is unrebutted (particularly 
if' it j_s corroborated) a finding· of not gu'i lty is required 
under the rationale of Davis as the accused is absent with 
authority. 

B 

FORMER JEOPARDY AND THE DURATION OF THE ABSENCE 

May an accused who Has found "not guilty" of an absence 
f'rom 7 November 1969, to 7 January 1971, be subsequently tried 
:for an absence from a differ·ent unit to which he was attached 
beginning 27 November 1969, and ending on 7 January 1971? A 
unanimous Court of Military Appeals unequivocally decided in 
the nep:ative l:lecausA the second 3.lleged absence was included 
in tht." ~pecificntion of ivhich !le was orir:inally found "not 
~:u11ty." Unitf'd St9..h.... ~~ v. Lynch,~-~ USCMA 457, 117 CMR 498 
(1973). 

Defense counsel at trial had made the appropri:i.te motion 
in bar but the nilitary judge overruled the objection on the 
basis that the offe~se of unauthorized absence is not a con
t:lnuing offense. The Court of Military Appeals rejected tliL; 

1J 8 
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simplistic approach upon certification by The Judge Advocate 
General of the Army Court of Military Review's decision which 
dismiss ed. the charge. United States v ~ Lynch, 4 7 CMR 14 3 
(ACMR 1973). The Court noted that the 11 protection against 
double prosecution does not rest upon a surface comparison of 
the allegations of the charges; it also involves considerations 
of whether there is a substantial relationship between the 
wrongdoing asserted in the one charge with the misconduct 
alleged in the other." United States ·v. Lynch, supra at 500. 

In light of the Government's insistence that an unauthorized 
absence was not a continuing offense the Court felt compelled 
to expound on why the duration of the absence was important 
for the purposes of double jeopardy. Judge Quinn noted that 
the length of the absence is essential for punishment purposes 
and that an absence which is single and uninterrupted cannot 
be t'ragmented into two or more separate periods of unauthorized 
absence. If the accused had been convicted at the first trial 
for the absence as originally alleged (7 November 1969--7 January 
1971), he certainly would have been protected against a second 
prosecution for the absence during this period. Therefore, 
when the accused was found ~ guilty at the first trial the 
effect of the findings covered all lesser included periods. 

Several other cases, although not involving former or 
double jeopardy, are instructiv~ on the importance of the 
specific time frame alleged in an AWOL specificaticn. 

In Unit·ed States ·v. Harris, 21 USCMA 590, 45 CMR 364 ( 1972), 
the Court of Military Appeals considered the effect of the con
vening authority's action approving a date for the commencement 
of the absence other than that charged and found by the trial 
court. The Governmen.t argued that the act of the convening 
authority in reducing the length of the absence by changing 
the inception date was an act of clemency, but the Court rejected 
this argument in toto declaring the convening authority action 
unsupported.I1rrProof of a date of inception obviously is indis
pensable to a successful prosecution for unauthorized absence 
if a conviction is to be had for an unauthorized absence which 
exceeds one day, the proven date of return." ~·, at 367. 

In United States v. Reeder, 22 USCMA 11, 46 CMR 11 (1972), 
the accused testified to a return to military control which 
broke the absence charged into two parts. The Court of Military 
Review approved only the initial six days of the absence. The 
Judge Advocate General of the Army certified the correctness 

7/ The conviction was upheld because of other evidence 
in the record. 
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or the lower court's decision affirming the shorter initial 
rather than the lengthier second period of unauthorized absence. 
In the :face of a government assertion to the contrary, the 
Court. o:f Military Appeals affirmed the lower court's holding 
that :f~ndings of guilty to a second absence beginning after 
the-absence alleged had terminated cannot be affirmed. An 
absence without leave is corrnnitted on the day of the inception • 

. 	An accused· may not be convicted of two absences when only one 

absence is alleged even though the two absences are included 

within the period of absence at issue, nor may the government 


:~·obtain a conviction for the second period in lieu of a shorter 
:initial period. 

_ The decisions in Harris and Reeder indicate that the inception 
date o:f an unauthorized absence is essential to the charged 
o:f:fense. Unless the inception date specifically set forth in 
t.~e speci:fication or a date within the time period alleged is 
proved at trial by competent evidence to be the inception date, 
an. accused can only be convic.ted of a one-day absence, the day 
.the alleged absence terminated. 

- -- - - - The impa.ct of these principals was demonstrated in a recent 
deci.s:l.on o:f the Army Court of Military Review. United States 
v. Espinosa, SPCM 9038 (ACMR 30 November 1973). The accused, 
Espinosa, was charged with an absence from 15 May 1971 until 
26 February 1973. The military judge found him guilty by excep~ic~ 
and substitution of an absence from 31 July 1971 until 26 February 
1973. - The appellate defense assertion that the accused was 
:found guilty of an offense of which he was not charged was accepted 
and the findings and sentB?ce set aside. Only an absence alleged 
may properly be affirmed.- See also, United States v. Wilkins, 
47 CMR 161 (ACMR 1973). - - 

c 

LACK OF JURISDICTION 

A most interesting AWOL-related case is United States v. 
Kilbretl';l,22 USCMA 390, 47 CMR 327 ( 1973). Private Kilbreth 
objected at his court-martial to the entire proceeding because 
the Arm.v had not followed the proper procedure in ordering him 
to active duty because of his alleged unsatisfactory partici 
pation in training meetings of his Nation~l Guard Unit. This 
objection waB made even though he had been tried by an earlier 
cou't't-martial for a prior absence to which he had pleaded guilty. 

---·-ur~·-c-u·~w;l°y l1e ltnd lt·d t1v tt:: Cnd:~ lu::()t';n· a:; tlJL· ''0t::·~ 
0f M1Titary ·Review declai·eo tlle rnll:l ta;.·:,· JuJ 1::e coulu !lave rour: · ", 
an unauthorized absence t'rom 15 M::iy 1971 unti 1 31 July 1971 bt 
atter..pted -co convict on the l2.1·g'2:- t:.:lc:1a~·g::'G r)(~1·iod of abser,c~:. 
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The Court of Military Appeals held that the evidence adduced 
at tr1.a1 1.nd1.cated ·that the Army had not followed its own 
regulations in calling Ki lbreth to active duty; therefore, 
the order to active duty was invalid. For such an order to 
active duty to be effective, the Army must strictly comply 
w1.th Army Regulation 135-91. Any other·procedure deprives 
the accused of the due process of law to which he is entitled. 

The 1mporance ·of affirmatively establishing at the trial 

1evel the facts relevant to this possible defense cannot be 

over-emphasized. All available evidence regarding the call 


- to act:lve duty should be presented including the accused's 
·ef.f'orts of' resisting the call to active duty when he believed 
such ca11 to have been erroneous. These protestations should 
be spec:1.f'1.cally enumerated in order to prevent the. government 
from successfully asserting a theory of constructive enlistment. 

·• ... 
D. 

OFFICIAL RECORDS 

A more ~ornmon matter was litigated before the Army Court 
or M1.11tary Review in United States v. Fowler, No. 430031 
(ACMR 31 October 1973). At trial, photocopies of separate 
pages of' an original morning report were introduced. Neither 
of' the exhibits contained the first page· of the original 
morning report and neither exhibit contained the signature 
or the authenticating officer. Appellate defense counsel 
contended on appeal that since there was no evidence that 
the original morning report was signed by the respons·ible 
o1"f"icer under the regulations the two exhibits did not qualify 
as 01'.f'icl.al records. Even though both of the exhibits con
tai.ned the seal of The Adjutant General, the.Court of Military 
Review termed this a "custodial act," which did not authenticate 
the exh1b1 t or ~how that 1 t was prepared in accordance with 
regulations. The affected AWOL con.vi ct ions were set aaide. 

SUMMARY 

The cases di~cussed above should remind trial defense 

counsel that the relatively simple charge of unauthorized 

absence has the potential to be a case of substance. The 

1.a.w or AWOL is not as firmly fixed as is generally believed. 

Nbt until twenty-two years a~er the implementation of the 

Un1.f'orm Code of· Military Justice did the Court of Military 

Appeals clarify the significance of an inception date. Trial 

de~ense counsel must be alert to the continuing vitality and 

movement in the law of AWOL. 
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EXTRAORDINARY WRITS AND POST-TRIAL DELAY 

Since the Court of Military Appeals first decided. in 
·tJn:1t·ed·states ·v. Frischholz, 16USCMA150, 36 CMR 306 (1966),
that 1t·poasessed All Writs jurisdiction under Title 28, United 
States Code, section 1651 (1964), extraordinary writ practice 
before the Court has been cautiously expanded. The most 
productive area of military practice presently before the 
Court of Military Appeals on the Miscellaneous Docket is post--. 
trial delay. Thus 1 t has become important for trial defense 
couns·el to understand· this phase of the Court's practice in · 

order to poperly protect the post-trial rights of the client. 


Poet-trial delay, while frequently condemned by military 

appellate ~ourts, has not yielded much relief on appeal. The 

Court or Military Appeals has declared and demonstrated a 

reluctance to dismiss charges for post-trial delay unless such 

delay would clearly prejudice a required rehearing. In United 

States· v. 11'1mmons, 22 USCMA 226, 227, 46 CMR 226, 227 ( 1973), 

the Court· of Military Appeals stated: · . . 


In Ervin [20 USCMA 97 42 CMR 289 (1970)] 
and in Tucker [9 USCMA 5~7, 26 CMR 367 ( 1958)] 
dismissal of charges was warranted hecause the 
·original findings and sentences. were invalid, 
and circumstances had made it impossible for 
a fair trial ever to occur again. In a word, 
the criminal proceedings ·in those cases could 
neither be purged of error on appeal, nor cured 
remedially at a rehearing. Later cases, how-· 
ever, have emphasized that post-trial delay, 
standing alone without prejudicial error in 
the trial proceedings will not require .relief 
on otherwise proper findings and sentence. 

In United States v. ·arat' 22 USCMA 443,445, 47 CMR 484, 
486 ( 1973), the Court of Mil tary Appeals re1 terated the rule 
t'or appellate review or post-trial .delay: 

This Court has ruled that before orderi-ng 
a dismissal of the Charges because of post
trial delay there must be some error in the 
proceedin~ which require$ that a rehearing 
be held an~t. that beciiu~e er the delay appellant 
would be either prejudiced in the presentation 
or his case at a rehearing or that no useful 
purpose would otherwise be served by continuing
the proceedings. 
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However, the Court opined in Timmons, supra, that the 
government may not delay the post-trial review of a case with 
impunity. The Court specifically noted that "the Uniform Code 
provides one means of insuring against unnecessary delay in 
the.disposition of a case, Article 98, Uniform Code of Military 
Justice, 10 u.s.c. 898, wh.ile this Court stands prepared to 
terminate the delay 1ts elf', upon timely reques·t ro·r relief. 
Rhoa:des· ·v. Haynes, 22 USCMA 189, ll6 CMR 189 {1973)." (Emp""fi'asis 
added.) It is therefore incumbent upon trial defense counsel 
to moniter their cases a~er trial to insure that the government 
is not needlessly delaying the post-trial processing of the 
case. The Court by its statement in Timmons, supra, and its 
opinion and order in Rhoades, supra, provided a clear mandate 
for trial defense counsel to require the government to show 
cause why the record of trial has not been prepared, authenti 

_cated and acted upon by the convening authority when inordinately 
long post-trial delays have occurred for seemingly no reason. 
This "call to arms'' was issued to trial defense· counsel by 
the Court of Military Appeals with the belief that Article ·98 
and a timely request from the court are sufficieri~ to eradicate 
post-trial delay. · 

The availability of extraordinary relief for unreasonable 

post-trial. delay was set forth in Rhoades v. Haynes, 46 CMR at 

190: 

When, upon application of a·petitioner, 
a prima facie case of unreasonable delay in 
the appellate processes appears in a case 
over which we may obtain jurisdiction, this 
Court will take appropr:tate action to protect
its power to grant meaningful relief from · 
any error which might appear upon .our ultimate 
review of the record of trial pursuant to 
Article 67(b)(3), UCM.T, 10 u.s.c. § 867(b)(3). 
Chenoweth v. Van Arsdall, Mis. Docket No. 73-1 

.	(USCMA ·March 13, 1973). In such an instance· 
we will not determine responsibility for the. 
delay, nor asse.ss 1 ts impact upon substantial 
rights • 

. ··In Rhoades the relief granted was an order to the convening
authority to complete his review of the record of trial on a 
specified date. 	 · 
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. ot trial 1n. this case was due in part. to 
loas. :or a rec'ord1pg disc necessitating 
"reconstruction" or that portion of the· 
record concerning a speedy- trial motion, 
prel11ll1nary-. instructions to the court 

· nieJ:llbere-, their :Votr dire ·e:xam1nat1on, and 
the .tes-ttmony- of a pro.secution witness.· 
The record has now been so "reconstructed" 
and the convening authority's action is 
anticipated so that the record will arrive 
in the Department of the Army by October· 
22, 1973. . . 

Reconstruction of a record of trial to 
supply missing material is impermissible. 

·united States v. Boxdale, 22 U.S.C.M.A. 414, 
47 C.M.R. 351 (1973); United States v. Weber, 
20 u.s.c.M.A. 82, 42 C.M.R. 274 (1970). The 
accused was tried on April 6, 1973, and it 
does not yet appear that action has been 
taken by the convening authority. This 
delay is not satisfactorily explained by 
the Government and it is apparent that the 
"reconstruction" of the record will require 
reversal. United States v. Boxdale, supra. 
In order to obviate further delay necessitate·a 
by additional appellate consideration of the· 
issue, with attendent prejudice to the accused, 
we will direct such action here 

It is, by the Court, this 17th day of 
October 1973, 

ORDERED: 

That the findings of guilty and the 
sentence be set aside. A rehearing may 
be directed, if the convening authority 
deems it practicable. Otherwise, the 
charges shall be ordered dismissed. 

Exp~rience in the Defense Appellate Division in the last 
six months has proven that trial defense counsel have a:real 
opportunity to represent their clients before the Court of 
Military Appeals by protecting their client's post-trial rights. 
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. :while lllOSt petJ.t.1.ons will re:sult in the convening'·authority 
be1~g ordered .to take hi·s .action by a specif'ied date· and will 
be· dismissed as moot. when the order .be satisfied, additional 
relief ma1 also be· realized. ·Defense counsel in the field 
should. ·.act:tvely. pursue .this tool in the court-martial process 
partieularly when post-.tr1al delay f"rustrates the resolution 
or obvi.ous. de:fec'ts and~ errors in th'e' record. of trial such as 
nonverbat1m records, improper military judge or.court member 
requests,· or cases involving d1squal1f1ca~ion o!' the convening 
authority.· The needs or military· accused are not served by 
delayed' post-trial processing·. which· may· prevent meaningful 
sentence· relief on appeal and for which there is little appellate
remedy in the' normal case.. . - ' 

The petition to the Court o.f Military Appeals·. for extra-· 
ordinary relief should name the convening authority as responden~ 
The respondent should be·· formally and personally served with a 
copy or· your pleadings and exhibits. A certificate or service 
should be attached to the pleadings filed with the Court. The 
Court .or Military Appeals requires an ori.ginal with four copies· 
of all pleadings. Questions regarding the form or the petition, 
any other procedural matters, and any substantive matters should 
be directed to the Chief, De,.fense Appellate Division. A sample 
petition form is attached. · 

.. g:r A more detailed discussion of, Extraordinary Writs and 
proper pleading is found in,Vol~.2~ No. 71 .The Advocatej.September 
1970. 
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I 

THE UNITED STATES COURT OF MILITARY APPEALS 
Mis.C. Docket No. · · · 

Rank, Name 
SSAN
Correctional Holding Detachment 
United States Disciplinar:t Barracks 
Fort Leavenworth, Kansas 66027 

v. 
IUnited States 

PETITION FOR EXTRAORDINARY RELIEF 

on 197_ I was convicted of in violation or 
, Article(s) Uniform Code of Military Justice, respectively,
· l The adjudged sentence was • 

I I, , am presently a member of the u.s. Army currently 
~confined i~ the U.S. Disciplinary Barracks, Fort Leavenworth, Kansas. 

As of this date I have not received my record of trial or action byIey convening authority. I am classified as a detained prisoner. I have 
\been harmed and prejudiced by this illegal delay in my post-trial review .l: 
J It is requested that this Honorable Court: 

(1) Order that appellate defense counsel be appointed to 
represent and protect my interests in the matter of this petition. 

(2) Order dismissal or my court-martial due to prejudicial
post-trial delay; or in the alternative, 	 . 

(3) Order that my record or trial and convening authority's 
, action be immediately completed and furnished to me and filed with2


the Clerk, U.S. Court of Military Review, if appropriate; and/or, _/ 


(4) Order any other relief that the Court deems just and equitable. 

Inclosed herewith and incorporated in this petition in support hereof, 
~e affidavits signed by the Director of Classification and the petitioner 

(name) (rank) 
(SSAN ) U.S. Army 


iSTATE 01', KANSAS )-... ~ ----- 
:roUNTY OF LEAVENWORTH ) "-"· 


l	subscribed and sworn to berore me this ____day of -~---197_ at 

Fort Leavenworth, Kansas 66027 


1!: I/Specific claims of prejudice should be detailed in the affidavit. 
j·rejuCfice may include being ineligible for parole, being held beyond 

1°ne•s service obligation, nonpromotable status if not in confinement 

Ind inability to obtain meaningful relief on appeal. 


?./ This prayer should be omitted if the delay is clearly excessive. 



·c2·p..!,LENGING MILITARY JUDGES FOR CAUSE -
.Z;.,\JD hAKING ·rs: STICK 

Recent develop::ncnts in military law coupled with changes 
precipitated by the Military Justice Act of 1968 which permits 
trial by military jt~dge alone make it imperative that military 
judges.grant tim~ly challenges for cause against them in certain 
situations. Purther, cases currently pending before the Court 
of Military Appeals 0uggest that even a timely challenge for 
cause may not be encugh to overcome the multifaceted waiver 
monster. As with most legal errors, the appropriate forum for 
litigating these issues is the trial courtroom; do not expect 
relief on appeal when the record of trial is barren of operative 
facts. 

A 

CHALLENGES 

Instances where a challenge for cause· of a military judge 
may be appropriate are: 

(1) Where a request for military judge alone is approved 
and the accused pleads guilty but subsequent developments give 
rise to an improvident guilty plea. and th_e gqvernment elects to 
contest the charge rather than dismiss it •.!£1 

( 2) Where a request for military judge alone is approved 
and the military judge denies a motion to suppress an involuntary 
confession during an Article 39(a) session, and thereafter the 
military judge is confronted with determining beyond a reasonable 
doubt the factual issue of voluntariness because the accused wisely 
desires to relitigate the matter on the merits; 

(3) Where the military judge has issued a search warrant 
and therea~er sits as the judge on charges arising from the 
issuance of that warrant; 

I[/ fiict~ in lTnj ted States v. Hodges, USCMA __ , _ CMR _ 
(;:'3 Ncveml'er 1'173) ~~uggests that "generally ti1'ere is no restriction 
on the militar~· Judtze'' in such a situation. However, Military 
Judge Memorandum #78 (Revised), 18 July 1973, suggests that a 
military judge recuse himself if the accused wishes to be tried 
by judge alone and this factual situation presents itself. 
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(~) Where a request for trial by military judge alone is 
approved and the judge is advised that the accused wi 11 plead 
guilty but at trial the actual plea is not guilty;ll1

.(5) Where a request for trial by judge alone is approved 
and the military judge has previously sat as a fact-finder in a 
closely related case. (E.E., After Al is tried for arson and the 
military judge sitting alone finds Al guilty, A2 is tried for 
accessory a~er the fact to arson;l2/ OR, Al is charged and found 
guilty by·judge alone of robbing a victim in conjunction with Al, 
and A2 is then brought to trial for robbing the victim in con
·ju·nctlon with Al.). - - 

(6) Where the military judge has resolved identical factual 
·(uestions in a closely-related case involving the same legal issue. 
· E.E., ~wo defendants are arrested for robbery, placed in pretrial 
conYinement by the same officer, and both cases are similarly 
processed. The military judge hears and denies speedy trial motion 
at the trial of Al, and a similar speedy trial motion is anticipated 
for A2. The military judge has obviously expressed his predispo
sition on the factual questions (such as credibility of witnesses 
who. testify as to processing of the case) surrounding the speedy 
trial legal issue.) 

The above situations arise not infrequently in military 
practice and a 'challenge for cause might be appropriate. Categories
3 and 6 directly affect the judge's ability to determine the proper 
application of legal principles to a given factual situation which 
raises the possibility of disqualification to sit even though the 
'trial may proceed with court members. Categories 1, 2, 4, and 5 
may only affect the judge's ability to sit alone as fact-finder. 
Absent a showing of predisposition on the record during the trial, 
the judge might not be disqualified if the trial proceeded with 
court members. In these situations how far defense counsel desires 
to press the issue depends to a large degree upon how important it 
is that the.particular military judge sentence your client (discussed 
in WAIVER Section, infra). 

11/ Th~ Cou-rt in Hod~es, supra, held that the.military judge's 
failure to grant a challenge against himself in this situation was 
not error, but strongly urged "that where a trial judge has received 
information that a plea of guilty has been offered, it would be 
better if he exercised his prerogative to recuse himself or to insist 
upon a jury trial. 'The disciplined judicial mind should not be 
subjected to any unnecessary strain; even the most austere intellect 
has a subconscious.' United States v. 1.Vallcer, 473 F.2d 136, 138 
(D.C. Cir. 1972) ." . · 

12/ Which necessarily requires proof that Al committed the arson. 
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. ./B 

VOIR DIRE 

The first step in handling this delicate issue is to .Y.£!.E. 
·dire the 'military judge. 

Voir ·dire should seek to establish the predisposition of 
the mITitary judge as to ·facts (not law) with which he has 
previously come in contact. It is not really significant that 
the military judge continues to profess his impartiality even 
though he has previously resolved the same facts adversely to 
your client. Such a disclaimer will not get the judge off the 
hook, for we are dealing with the appearance of evil. United 
·state·s· v. Watson, No. S8826 ( 19 October 1973) (Two defendants 
tried separately, both by judge alone. Defendants were charged 
with offenses in conjunction with each other. CMR set aside 
findings and sentence of second defendant tried where the same 
judge heard identical speedy trial testimon~ in both cases (category
6 disqualification) and ·during voir dire at second trial revealed 
that the speedy trial issue in tfi'ecompanion case was "close" 
but that his inclination was to rule the same way. Judge also 
admitted during voir dire that he had previously found second 
defendant guilty during earlier trial (Category 5 disqualification)· 
but he could "forget" that and remain impartial; United -States 
v; Cardwell. CMR (ACMR 1973) (The findings and sentence wert 
set aside on appeal where judge issued search warrant and then 
was detailed to sit as military judge (Category 3 disqualification) 
when that individual was later brought to trial based upon evidence 
seized with judge's warrant); see ·un:i-ted States v." .Jarvis, 22 USCMA 
260, 46 CMR 260 (1973) (COMA went out of its way to rule that 
military judge should have stepped down in a closely-related case 
(Category 5 disqualification). "The record may reflect that judges 
hav~ expressed enough in one proceeding to give an accused the 
impression that his guilt in another ha<> already been determined." 
Id. at 262); United States v. Creagh, CM 427781 (ACMR 13 December 
1972). Although reversed on other grounds Judge Alley commented 
adversely on a single judge resolving confession voluntariness 
during Article 39a and also on the merits (Category 2 disqualification) 
Sae_·a:1so United States v. Crider, 21 USCMA 193~ 44 CMR 247 (1972); 
United States ·v. Broy, 15 USCMA 382, 35 CMR 351.{ ( 1965). All of · 
these cases discuss in some manner paragraph 62f(l3), Manual for 
Courts-Martial 1 United States, 1969 (Rev. ed.) which requires 
recusal in t11e interest of having trials free from substantial doubt 
as to "legality, fairness, and impartiality." 
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WAIVER 

After eliciting facts during voir dire which show a 
previous exposure to and resolution of identical facts by 

·the same military judge, the next dilemma is building 
a record which will preserve the error for your client on 
appeal. AgainJ· this will depend upon several considerations. 
not the least of which is your client's welfare. You may not 
wa~t to press the issue to its ultimate limits if, for example, 
your client is .charged with desertion from an overseas re
placement-station and you do not relish contesting the case 
and/or having your client sentenced by the detailed court members. 

A similar dilemma may arise if your client is charged 

with the sale of a large quantity of heroin or with several 

specifications alleging barracks larcenies. Simply stated, 

your client may be willing to cope with the judge's predispo

sition rather than face a potentially stiffer sentence adjudged 

by court members.. This -becomes even more significant if your 

client desires to plead guilty. 


obviously, the best opportunity to avoid waiver where a 

proper basis for challenge exists is a case in which the accused 

desires to plead guilty and has a very favorable pretrial 

agreement with very little hope of "beating the deal" at trial. 

What follows is a suggested procedure for insuring that the 

challenge for cause is preserved as an issue on appeal. It 

is pointed primarily at trial by military judge alone. 


Factors previously discussed may preclude your use of the 

same procedure in all circumstances. However, do as much as 

you can without hurting your client's interests with respect 

to sentence. 


(1) During the voir dire of the military judge, establish 

his t-'rev1ous exposurf' to the facts and point out how that 

adVt'r~ely ~ff'ect~ tlw :interest::-: of your client. Develop this 

on the record t>y leading questions. 


(2) Ask for a brief recess for the purpose of discussing 

with your client the matter of challenging the military judge 

for cause. 
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( 3) Make your challenge for cause and, if it is denied, 


proceed as suggested. :Remember this entire su:::iject rrcJ.st be 

approached ·cautiously and the tactics discussed herein must 

also be considered in the event the military judge does grant 

a challenge for cause against himself or rejects a request 

for trial by judge alone. Th~ accused must be fully advised 

about the trial tactics to be utilized and their possible con

sequences and concur in what is proposed. 


(4) During the inquiry into the request for judge alone, 
[if your client anticipates pleading guilty and there is very 
little hope of beating the deal by going with judge alone (~.~., 
where the judge has previously meted out a harsh sentence to 
a co-accused), but you do not wish trial by a jury], tell the 
judge that his decision not to recuse himself in the eyes of 
your client makes a not guilty plea worthless (since the judge 
has previous y found your client guilty) unless he elects .to be 
tried by a military jury in which case he must risk a more severe 

·sentence. 	 Tell the judge that when-your client submitted his· 
request for trial by judge al·one, the name of the judge was in. 
serted on the form for jurisdictional purposes only. United 
States v. Dean, ·20 USCMA 212, 43 CMR 52 ( 1970). Indicate your 
continuing desire to be tried by judge alone, but not by him. Cit 
Cite Article 16 UCMJ, as conferring upon the. accused the right 
to be tried by an impartial judge alone. Make an equal protecti( 
argument as embod°led in the due process clause of the Fifth 
Amendment if a co-accused was- previously tried by judge alone. 
The right to trial by military judge alone should not depend on 
a race to the courthouse! If the judge still refuses to step 
down, then state that your client has decided to plead guilty 
for t·wo reasons: because he is, in fact, guilty- and because he 
does not wish to be sentenced by a military jury. Make sure 
the judge understands that your client appreciates his right 
to make the government prove its case, but that your client 
cannot exercise that right without risking a more severe 
sentence. If the military judge forces you to go to trial 
by jury, go ahead with your planned plea of guilty so that 
the deal is not lost and make no further comment. 

(5) If your client desires to plead guilty and there 

is· a good chance of beating the deal by electing to have 

your client sentenced by the judge, af'ter the challenge is 

denied tell the ,-tud~e tl1at your client still desires to be 

tried by judge alone (do not use the judge's nane) and that 

your client has now decided to plead guilty. If the judge 

should ask either you rr your client why he wi5hes to plead 

guilty, simply state that it is because-he i::; guilty: and no 

longer wishes to make the government prove its case. 
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(6) If your client desires to pl22.d r:ot guilty and 
· U1c·re 1 R. little risk or more severe sent2nce by going with 


a full 1.;ourt, tell the military judge th2.t his denial of 

your challenge leaves you no alternative but to witl1draw 

J ·~~, .~~ for trial by judge alone since your client does 

not ~elieve ~he judge would be impartial on the facts. 


· S·tr·ess the fc..ct that your client believes he is entitled 
to be tried by an ·1m:pa:rtial military judge. 1'1erely because 

.,._ .t:....i-:1" ,.c...,.--.ar.~'~R1' ·~ •>1as tried first, your client should not have 
· ·-to l'or.feit hi~; right to trial by a:ri. ·impartial judge, a right 

which WL.S enjoyed by the co-accused. Cite AY-ticle 16 of 

.t1,_~ .'":')de and the equal protection concept in the Fifth 

Amendment. 


· (7) If your client desires to plead not guilty but 
· b~~8u0~ of the charges you and your client have determined 

...1hat t.r.ial hy full court would be suicide, make your chal
- ~ ...n!Se 2...."'.!d when it is denied tell the judge your still wish 

•..t~,,lo.~ t:~.. P" !::y judge alone (do not use the judge's name). 
Say no more lest the military judge feed your client to the 
lions! 

·RECENT CASES OF INTEREST TO DEFENSE COUNSEi..J' 

EVIDENCE - HEARSAY EXCEPTIONS 

r,:'")"':!'P:,.··mnent agent was permitted to· testify to, contents of 
·· o.v.erhe~~d conversation between informant and counterfeiting 

deI'Pndant concerning. bills and equipment. A prosecution objection 
--t~.~tie d~rendant's testimony concerning the same conversation 


·,;-a.;:; uphelu by the trial judge on. the basis of hearsay. The 

T~1t 0 ~-.States Court of Appeals reversed holding that the govern

ment "opened the door" with its version of the conversation and 

·snotild· oe ther~after precluded from"muzzling" the defendant's 
version. Milita'!"y defense counsel should be aware of this possi
tdl11-:• in casE>s in which CID agents or inforwants have testified 

',-t,c '"<ec:-r::err..n:t1c:;:1<; with the aceus ed. United States v. Paoue t, 

F,?d (5th Cir. 1973) 14 Cr. L. Rep. 2030. 


2._~/ Due to the publication of the decisions of the various 
·;:;»•,..·~~ !f' Mill tary Review in advance sheet form together with 
Cou.1.·i,; uc' Military Appeals decisions, the digest of military 
'."~-r- ··111 be limited to significant cases which will not be 
pLw..!..!.Siled. 
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HOUSEBREAKING: NECESSARY INTENT 

Defendant was discovered lying on floor of a house which 
he had just .fordibly entered during nigh time. He .was convicted 
of burglary, de~pite absence of facts to establish criminal 
intent aft~r entry. · Court held here that proof of such intent 
is necessary to sustain conviction. The same consideration 
should apply to a military prosecution for burglary or house
breaking, which include as elements an intent to commit criminal 
offense after entry. Articles 129, and 130, Uniform Code of 
Military ~ustice. Mere entry does not consitiute the offense. 
um·t·e·a States ·v. Mellon, F.2d (D.C. Cir. 1973) 14 Cr. L. 
Rep. ~050. - - . 

SEARCH AND SEIZURE: INFORMANTS 

Informant walked into police station and said he's seen 
a man bend over, lose his hat, and drop a bag of "green vegetable 
material" from under the hat. He described the man, .his companion 
and a car in detail. Police observation corroborated details 
about car and occupan~s, but Court held these were "innocent" 
facts which did not rise to reasonable belief a crime was being 
committed. Despite fact that this was anonymous "citizen" in
formant his information did not justify stop and search of 
accused because no facts appeared from which· officers concluded 
that the informant was reliable, under the second Aguilar test. 
The Court noted leniency in the test with respect. to nonpro
fessional "citizen" informants but if the informant wishes to 
remain anonymous even to the police, the Court would require 
corroboration by at least a "description of him, his purpose 
for being at the locus of the crime, and the reason for his 
desire to remain anonymous." A similar issue is pending before 
the Court of Military Appeals in United States v. Gamboa. 
Stat·e· ·v.- Chatmon, _P.2d_ (Wash, 1973) 14 Cr. L. Rep. 2114. 

SEX OFFENSES: CORROBORATION 

The United States Court of Appeals for the District of 
Columbia held that a conviction for carnal knowledge could 
not be predicated on testimony of a 12 year-old victim which 
was uncorroborated by medical evidence of penetration. The 
only corroboration was police officers' observation that the 
victim was crying and upset, her clothing was disheveled,· 
she wore no coat despite the cold day, and made a prompt 
complaint to the officers. The divided Court held that this 
was not corroboration of the essential element of penetration, 
which could be proved only by an eyewitness or by medical 
textimony, which was not presented due to prosecution ineptitude. 
Counsel should consider this case in light of the military 
corroboration rules under paragraph 153a, Manual for Courts- -~ 
Mnrtial. t:nited States v. Wiley, _F.2d (D.C. Cir. 1973) _/
14 Cr. L. Rep. 2ll~. 
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DISCO"VERY -- TESTIFYING POLIQE OFFICERS' PERSONNEL FILES 

Not unli1ce the military 201 File, police departments 
normally maintain personnel files on their individual members. 
The Supreme Court of the States of New York, New York County, 
recently upheld a subpoena duces tecum issued by a defense 
attorney ~n order to discover the files of police officers 
who were expected to testify at trial. In a published opinion,
the trial judge held that the proper procedure is an in camera 
~nspection to determine the relevancy of the contents of such 
:f'iles for impeachment under the circumstances of the case. 
M111.tary defense counsel should seek discovery of 201 files 
of CID agents or military police, as they would the files for 
any witness. Surely there is nothing sacred about such files 
unless some privilege attaches. The New York Court recognized 
a possib1e "public interest" privilege, especially in the case 
of undercover officers, or those using confidential informants. 
However, exercise of that privilege would have tp depend upon 
the results of the ·;!]l camera inspection. · People ·v. ·su:mpter, 
. . N.Y. Supp. . , 13 Cr. L. Rep. 2554 (NY Sup. Ct. September 
13. 1973). --:- . 

DISCOVERY -- PROSECUTION DOSSIERS ON JURORS 

·In People v. 'Aldridge, 13 Cr. L. Rep. 2555 (August 24, 1973), 
the Michigan Court of Appeals recognized the right of a criminal 
defendant to obtain discovery of a prosecutor's dossier on back
ground· :information on·jurors. Noting that the files might have 
contained information to support challenges for cause, the Court 
held that its "sense of fundamental fairness requires placing 
defendant upon an equal footing by requiring disclosure of the 
prosecutor's investigatory report upon prospective jurors." 
Defense counsel in courts-martial should use this case to · 
advantage when seeking discovery of court members' 201 files, 
~~ Unite·d States v. Perry, 47 CMR 89 (ACMR 1973). 
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