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O'CALLAHAN MILITARY COURTS 

Predictably s to discuss the issues 
raised by 0' 37 U.S.L.W. 4465 (U.S. 2 
June 1969) ~--~--~~~--~ of Review. No Board has 
yet to dismiss s j sd tional ground. 
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Upon receipt, the rec of t is admini ratively 
processed. If t case does not qualify for automatic review 
by a Board of Review> is assigned to the ion 
Branch. Articles 66(b , 69, Uniform Code of Military 
Justice. 

If error is scerned by the Examination Branch, the 
case may be referred to a Board Review, regardless of 
the sentence imposed. is, however~ no further review 
to the Court of Military Appeals, unless The Judge Advocate 
General cert s t case for further review. See United 
States v. Fenstermaker, 17 USCMA 578~ 38 CMR 376 (1958;. 

If a case is referred to a Board of Review) either as 
of right, or through the Examination h, and t 

1. 	 Submit the case to,the Board on the s 
(pro forma). 

2. 	 Submit the case to the Board on 
with the add ion of a clemency 

appellant has requested appointed counsel 
record is sent to the Defense Appellate 
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record trial.( 
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the appel does not request appointed counsel, 
and does not retain civil counsel, t case is submitted 
to the Board Review without counsel. The Board may, in 
its discretion~ request that counsel be appointed nonetheless. 

Appellate counsel have~ by current 	 Review Rules, 
fteen days from the rece of the case within which to 

file pleadings with the Board of Review. In practice. how
ever, most cases are continued because more time is required 
in the preparation of pleadings. [The current average 
process time cases in the Defense Appellate Divis is 
47.01 days for NG plea cases and 20.16 days for G plea cases.] 
The first enlargement of thirty days is routine; er t 
good cause must shown. 
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least three .months before issue is joined the Board 
of Review. 
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RECENT CASES OF INTEREST TO DEFENSE COUNSEL 

CONSCIENTIOUS OBJECTION -- Accused was denied assistance 
or a CO form so . thathe could _file as a _conscientious objector. 
The next day -he -refused to go . to - Vietnarn ~ as ordered. 
The order was unlawful because (1) AR 635-20requires . that 
a soldier be held . in -an overseas replacement . station for 
seven days after CO - application, _and . (2) . the . order . was 
founded on the .unlawfulact . of the government. CM 420173, 
Blake~ 16 June 1969. 

ATTEMPTED DESERTION -- Appellant appeared before battalion 
commander, in civilian clothes and presented _his ID .card 
and a letter saying that he was dissociating himself from 
the Army. Thereafter r he refused to _wear .uniform . or . to 
work. The evidence was insufficient . to .. sustain _conviction 
of attempted desertion. CM 418947 , Hoit, 5 June 1969. 

VARIANCE OF PROOF--LARCENY -- Appellant charged with 
stealing truck marked 30-107 . Korean National appeared as 
government witness and . testified that _he dismantled a truck 
marked A-335.A truck marked - A~ 335 · was . indeed.rnissing. This 
variance p~rmittedthe court _to convict -appellant -of either 
transaction . .Governmentshould -be -forced -to -elect,or the 
instruction . should be . so .. framed as . to . force . the .court to 
elect. CM 420299, Hulse, 18 June 1969. 

Si),m;Jt(). .. ~. 
~ T. GHENT... 
Colonel, JAGC 
Chief , Defense Appellate Division 
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