




atNING STAIDENTS 
overview 

Effective representation of accused before cnrrts-martial depends 
in part upon the trial defense counsel's ability to assess the lawful
ness of military regulations. 'lll.e lead article presents an analytic 
fraroov.Qrk designed to assist attorneys in this regard; the author not 
only discusses the rranner in which regulations may be d1allenged, rut 
also describes situations in which invocation of regulations may be advan
tageous to the defense. In a thought provoking article, Professor Fred
ric Lederer explores his thesis that recently-enacted Federal Rule of 
Criminal Procedure 26.2 invalidates the Jencks Act. 

The Advocate encourages the sul:mi.ssion of articles in response to Pro
f essor Lederer' s controversial position. In the "Proposed Instruction" 
feature, the staff summrizes the current law regarding jury instructions 
on eyewitness identifications and presents the ~el Special Instruction 
on Identification sanctioned in United States v. Telfaire, 469 F.2d 552 
(D.C. Cir. 1972). In the install.Jrent of "Search and Seizure: A Pri.rrer," 
we explore the "emergency" and "open fields" doctrines. In the ''Ethics 
Roundtable" we explore ethical considerations which attend defense coun
sel's decision to inpeach the credibility of witnesses whom defense coun
sel believes is testifying truthfully. 

Preview 

An upcaning issue of The Advocate will contain articles concerning 
the rape shield law, and prosecutorial vindictiveness. 
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REGUIATIONS IN THE COURTROOM 
by Major James F. NagZe* 

In addition to the Chnstitution arrl federal statutes, military regu
lations corrprise a "third level" of the law with which defense counsel 
must be intimately familiar. Irrleed, regulations affect the entire military 
justice system by criminalizin:J certain corrluct, irrp:>sing requirements on 
police investigators, arrl restricting the admissibility of docunentary 
evidence.l In order to assist trial defense counsel in using regulations 
in the courtrocm, this article will explore ways to attack the particular 
regulation or invoke it an1. thereby carpel the government to canply with 
its a.om regulatory provisions. 

Attacking Regulations 

Defense counsel nay attack a regulation by shCMing that it is nonpuni
tive, if the regulation is the ba.sis of an Article 92 violation: by 
denonstrating that it was irrproperly prarulgated or published: by proving 
that it contravenes a higher auth:>rity: or by arguing that it was oot a 
regulation which the accused had a duty to dJey. 

Nonpunitiveness 

The issue of v.hether a particular regulation is punitive or merely 
hortative arrl advisory was frequently litigatel from 1958 to the early 
1970's. By 1975, the law had been fairly well settlel, arrl ccmnentators 
could essentially catalogue a list of "do' s arrl don' ts" for drafters of 
regulations.2 'Ihe relatively settlel nature of the law in this area, 

*Major NagZe received a B.S.F.S. from Georgetown University 
SchoqZ of Foreign Service, a J.D. from Rutgers Law SchooZ and 
an L. L. M. from George Washington University Law SchooZ, where 
he is presentZy an S.J.D. candidate. He is a Branch Chief in 
the Defense AppeZZate Division. 

1. 'Ihe inportance of goverrnrent regulations as a source of law was 
recognized as early as 1842. See United States v. Eliason, 41 U.S. (16 
Pet.) 291 (1842). 

2. See Di Clliara, Article 92: Judicial Guidelines for Identi Punitive 
Orders-and Regulations, 1 A. F.L. Rev. l Sumner 19 : Holmes, Punitive vs. 
Nonpunitive Regulations: The Emasculation of Article 92, 'Ihe Arrrr.f lawyer, 
August 1975, at 6. 'Ihese articles remain remarkably current arrl should be 
consulted by trial defense counsel. 
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couplErl with dicta in appellate decisions urging staff judge advocates to 
m:rlify local regulations in accordance with case law,3 has lErl to a virtual 
dearth of appellate decisions on the subject since then. The courts have 
fashionErl various rules for detennining Whether a regulation is punitive, 
but the presence or absence of any one of these factors is not dispositive. 
Basically the test devolvErl into tv.o general sections. 

a. Words of Prohibition. 

The clearest exarrple of a punitive regulation is one which praninently 
announces that violation of its provisions will subject the transgressor to 
criminal prosecution under the Unifonn COOe of Military Justice. 'lhe pro
hibitive words Il"O.lst state that certain corxluct is clearly forbidden and 
that the corrluct is subject to criminal ,rrosecution. Difficulties arise 
unless both elenents are clearly present. The language itself should be 
distinctly prohibitive. Certainly the words "prohibited", "forbidden", or 
"barrel" convey the idea that certain corxluct anounts to a transgression 
of regulatory intent. Ho.Never, even the word "prohibitErl" rray wt be 
enough enough if the regulation as a whole does not denonstrate its puni
tive nature. 5 W:>rds which are ordinarily pennissive, such as "rray, " nor
rrally will wt connote a punitive intent, although the regulation rrat 
still be punitive deperrling on the context in which the words are used. 

The prohibition should also be direct rather than :implicit. For 
exanple, in one case a regulation statErl that certain listErl personnel 
"may carry" weapons. 'lhe accused, who was not a merril.::>er of this class, was 
convictErl for violating the regulation by carrying a weapon. On appeal, 
the Arfr¥ Court of Military Review reversed because the regulation did not 
sufficiently convey a prohibition against military personnel Who were not 

3. See United States v. Wright, 48 CMR 319 (A01R 1974). 

4. Id. See United States v. Edell, 49 CMR 65 (ArnR 1974): United States 
v. Branscatb, 49 CMR 767 (A01R 1974). 

5. United States v. Jackson, 46 CMR 1128 (ACMR 1973): United States v. 
Wright, supra note 3. 

6. See United States v. Upchurch, 26 CMR 860 (AFBR 1958). 
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listed in the class which was pennitted to carry weaJ?Ons.7 Merely because 
sooe personnel are specifically authorized to perfonn certain acts, in 
other words, does oot necessarily mean that other personnel are criminally 
prohibited from o:mnitting the sarre actions.a Even if the regula-t;..ion 
contains prohibitive words, its language rrust, as a whole, irrlicate that 
it is punitive. 

b. Punitive Nature of the Regulation. 

If the title states tha.t the regulation is a "guide"9 for certain 
personnel! or if it establishes a starrlard operating procedurelO or 
program, 1 it is oot meant to be punitive in toto. Conversely, if the 
stated purpose is to irrpose starrlards of corrluct on personnel am to 
subject violators to criminal sanctions, the regulation is intended to be 
punitive, although it may oot be for other reasons.12 If the regulation 
is directed to camands rather than irrlividuals, it rrust be irrplemented 

7. United States v. 'lliomas, 43 CMR 691 (AQ.ffi. 1971): see also United States 
v. Sweltzer, 14 USG1A 39, 33 CMR 251 (1963). This situation differs from 
that in which certain exceptions to a specific prohibition exist, i.e., 
regulations prohibiting }?Ossession of cocaine unless authorized by proper 
authority. See Trant and Harders, Burdens of Proof, Persuasion and Prcrluc
tion: A Thuirft)on the Scale of Justice?, 13 The Mvocate 24 (1981). 

8. But~ United States v. Upchurch, supra oote 6, a case dealing 
with a regulation stating that local foreign currency could be acquired 
"onl¥ in the folla.tlng manner" (enphasis added). Although it reversed the 
conviction for other reasons, the Board in dicta said the regulation was 
"one of specific authorization with residual prohibition" and was therefore 
sufficiently punitive. 'fhe VJOrd "only", coupled with specific exanples 
of legal con:iuct, was ~ently viewed as rrarginally sufficient to show 
that any other methOO.s of financial conversion were prohibited. 

9. See, e.9_., United States v. Hogsett, 8 USQ.1A 681, 25 CMR 185 (1958); 
United States v. louder, 7 M.J. 548 (AFCMR 1979). 

10. United States v. Nardell, 21 USQ.1A 327, 45 CMR 101 (1972). 

11. United States v. Scott, 22 US01A 25, 46 CMR 25 (1972). 

12. See United States v. Ibgsett, supra note 9, in 11.hich a regulation 
clearly containing punitive sections was rerrlered nonpunitive by its 
intenningling of punitive and nonpunitive sections. But ~ ootes 19-21, 
infra and accarpanying text. 
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by appropriate cannarrlers before it can be punitively applied to in:livi
duals. '!his neai for further ircplementaticn al.rcost conclusively shoNs 
that the regulation is oot punitive.13 If the regulation defines a co:le 
or starrlard of comuct, counsel rrust determine if it is mrrely hortative. 

For exarrple, in United States v. Hemerson, 14 the accuse1 was con
victed of violating an Air Force regulation, entitled "Ethical Stamards 
of Comuct, " ~ oot avoiding the appearance of a conflict of interest. 
'!he board conclude1 that, considering the title of the violatErl section 
am the vagueness and generality of the principles involvErl, the regulation 
anoouncErl stamards to which servicemernbers were ethically and rcorally, but 
not necessarily legally, ooum to adhere.15 If the regulation is written 
in vague, general tenns, it will usually be interpreted as oonpunitive. 
Servicerrembers subject to punitive regulations are entitlErl to a specific 
forewarning of What oomuct is criminal, am the provisions should be 
umerstarrlable to soldiers of ordinary sense am umerstaming to ensure 
that violators are accordErl due process.16 '!he presence of vague genera
lities in a regulation, in sum, imicates the drafters' intent oot to 
ircpose penal sanctions but rather to state broad co:les of m:>ral comuct.17 

Because regulations are rarely designErl to reflect the punitive nature 
of every paragrafil, they nust be examinErl as a Whole before they can be 
properly categorizErl. 'ArffiI Regulation 600-50, Standards of Conduct, for 

13. United States v. Nardell, supra oote 10: UnitErl States v. Perkins, 
50 CMR 377 (AF01R 1975): United States v. Bala, 46 CMR 1121 (ACMR 1973). 

14. 36 CMR 854 (AFBR 1965). 

15. '!he Coast Guard Ibard of Review apparently recognizes a general 
exception to this rule if the hortative language constitutes a remirrler of 
hew to perfonn a pre-existing duty. United States v. Kobler, 37 CMR 763 
(CGBR 1966). But see United States v. Barker, 26 CMR 838 (CGBR 1958). 

16. United States v. Wright, sup} oote 3, at 320, quoting United States 
v. Calley, 46 CMR 1131 (ACMR 1973 • See also UnitErl States v. Branscatb, 
supra oote 4: United States v. Sweney, 48 CMR 479 (A01R 1974). 

17. A regulation is overbroad if, while prohibiting comuct subject to 
government regulation, it also proscribes constitutionally protected acti
vities. See United States v. Sweney, sup) rote 16. Cf. UnitErl States 
v. Connor M.J. (,a.o.m, 30 April 1982 (in which the court inpliErl 
a scienter requirenent in a vague or overbroad regulation). 
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exarrple, is the quintessential exanple of a punitive regulation, yet not 
all of its paragrafhs are penal. Chapter Five, which deals, inter alia, 
with dangerous drugs, is specifically and praninently punitive. Other 
chapters, hcwever, deal with general principles or are totally proceiural, 
and criminality w::>uld not attach um.er existing case law. Tne oonverse 
situation, in which a clearly penal paragrafh was includei within a non
punitive regulation, was addressei in Unitei States v. Stewart.18 Tne 
accused was convicted of violating a paragrafh of a regulation which pro
hibited" carrying dangerous weapons except as lawfully provided. While 
the subject provision clearly contained w::>rds of prohibition arrl dealt 
with a subject normally proscribed, the oourt invalidated the conviction. 
Tne regulation as a Whole only provided general guidelines for military 
functions, and therefore did not qualify as punitive. 

In Unitei States v. Hogsett,19 the Court of Military Appeals held that 
a regulation which caribines advisory instructions with punitive sections is 
not interned as a general order or regulation umer Article 92 of the COO.e. 
Twelve years later, hcwever, in United States v. Brooks,20 the Court ruled 
that a regulation which canbined advice with camian:is was not thereby 
excludei fran being punitive. Defense oounsel must therefore detennine 
whether a regulation is basically punitive with sane nonpunitive provi
sions, or nonpunitive with sare punitive provisions. Arr:! doubt should 
be resolvei in the accused's favor since, as the Court in Brooks noted, a 
regulation "rray so in:iiscriminately caribine precept and pedagogics as not 
to provide fair notice of its penal nature to those subject to its 
tenns[.] 11 21 

Servicerrenbers cannot be convicted umer Articles 92(1) or 92(2) if 
the regulation they allegedly violatei is n::>n.punitive. Nonnally22 the 
specification will be dismissed because there is no lesser-included 

18. 2 M.J. 423 (ACNR 1975). See also United States v. Scott, supra note 
16; United States v. Nardell,supra-note 10; United States v. Benway, 
19 USCMA. 345, 41 CMR 345 (1970). 

19. See United States v. Ibgsett, supra note 9; United States v. L::>u:ier, 
supra mte 9. 

20. 20 US01A 281, 42 CMR 220 (1970). 

21. Id. at 283, 42 CMR at 222. 

22. See, ~-, United States v. lbgsett, supra note 9; United States 
v. Scott, supra note 11. 
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offense.23 H:::Mever, if the corrluct averred in the specification consti 
tutes an offense under a different article, any reference to a nonpmitive 
regulation rnay be regardai as mare surplusage, arrl the accused may be 
convicted of the other charge.24 

Prarulgation 

If the defense counsel conclu:ies that the subject regulation is 
punitive, he rrust detennine whether there are a:frI other infinnities 
which would bar conviction, such as defects in the prcnulgation of 
the regulation. Article 92 proscribes violations of two types of regu
lations. General orders and regulations provide the bases for convic
tion under Article 92(1), and, under Article 92(2), servicemembers may 
be punished for violating all other orders, inclu:iing regulations. 
A general order or regulation rrust be generally applicable to an anne:i 
force and properly p..lblished by the President, Secretary of ~fense, 
or service secretary, or generally applicable to the ccmnarrl of the 
officer issuing it throughout the ccmrarrl or subdivision thereof, arrl 
issue:i by (1) a general or flag officer in cannand; (2) an officer 
having general court-martial jurisdiction, or (3) a camiander superior 
to one of these. 25 In prosecutions under Article 92 (1), the accused's 
duty to cbey the regulation rrust be sl'lo.m, but actual kncMledge of the 

23. See United States v. Haracivet, 45 CMR 674 (A01R 1972); but see 
United States v. Green, 47 CMR 727 (ACMR 1973). - 

24. United States v. Midgett, 31 CMR 481 (CGBR 1962). 

25. Paragrai:h l 7la, Manual for Courts-Martial, United States, 1969 (Re
vised edition) [hereina~er tvCM, 1969 or M::M, 1951]. '!he prior-version 
of the Manual pennitted a cannarrler to prooulgate general orders generally 
applicable to his ccmnarrl, see para. 17la, M::M, 1951, without specifying 
the level of carmand. '!he Court of Military Appeals, ho.tlever, decreed 
that this did not inclooe all ccmnarders but only those occupying posi
tions of "substantial irrp::>rtance" or "only one step rem::ived" fran the 
Departmant of Arrrrj. See Birnbaum, Violations of Regulations - Article 
92(1) or 92(2)?, 8 Af' JAG L.Rev. No. 5, 5 (Sept--Oct 1966). '!he current 
Manual eliminates the confusion. See Dr\. Panphlet 27-2, Analysis of 
Contents, Manual for Courts-Martial, Tiillted States, 1969 (Revised 
edition (1970). 
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regulation is mt an element of the offense.26 The maxinum p.mishment 
is a dishorx:>rable discharge, two years of confinerrent, and total forfei
tures. Article 92(2) prohibits the violation of any other lawful orders, 
incluling regulations rx:>t within the ambit of Article 92 (1). Regulations 
providing the basis for conviction under this subsection rray therefore 
be issued by individuals who do rx:>t exercise general court-martial jurfs
diction or who are rx:>t general officers in cannand. In a court-martial 
under Article 92 (2), the government rrust prove both the accused's duty 
to cbey and his actual knowledge of the order. 27 The maximum irrp::>sable 
punishment is a bad-conduct discharge, six rronths of confinement at 
hard labor, and forfeiture of two-thirds pay per m:mth for six rconths. 
Because of the disparities in maxim.Jn punisl'ment and burdens of proof 
between the offenses tried under these two subsections, the defense 
counsel should specifically investigate the follc:Ming natters in any 
prosecution under Article 92(1) of the Code: 

a. was the regulation pronulgated by a general officer? Insure that 
the prarulgating carmander, who rray be wearing a star and announcing him
self as "Brigader General Smith" is not merely "frocked" perrling his 
actual prarotion to that rank. Similarly, if a colonel is perrranently or 
terrporarily assigned to a carmand position oonnally reserved for a general 

26. Paragraph l 7la, M::M, 1969. The 1951 Manual provided tha.t either 
actual or constructive knCMledge rcust be shc:Mn for regulation of cannands 
inferior to the department, territorial, theatre or similar area carmand, 
see para. 154a(4), t-01, 1951. See also Kellam, Mens Rea and Article 
92, JAG J. 13 (1957): ~agher, KliMfe:i9e in Article 92 Offenses - When 
Pleaded, When Proven, 5 Mil.L.Rev. 119 (1959). Even though lc:Mer-level 
cannanders could issue general regulations, proof of the accused' s kncM
ledge was therefore required. See note 27, infra. 

27. The 1951 Manual stated that either actual or constructive knoNledge 
was required under Article 92(2) for general orders issued at lc:Mer-level 
ccrmands. See paragraphs 154a(4} and 17lb, M:l-1, 1951. The Court of Mili 
tary· Appeals ruled, hc:Mever, that constructive ootice was not sufficient 
under Article 92, althoUJh actual ootice could be proven by circunstantial 
evidence. United States v. Curtin, 9 USCMi\ 427, 26 01R 207 (1958). This 
rule was incorporated into the present Manual. See paragraphs 154a( 4} and 
l 71b, M:M, 1969. 
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officer, his position does oot, in itself, vest him with a general's 
authority to issue general regulations.28 

b. was the general officer in cacmand? In Arn¥ camiarrls, senior 
level staff officers will often be general officers. For exarcple, the 
Arrrr:{ G-2 rray be a general officer exercising operational authority over 
the intelligence officers throughout the ccmnand. If that general were 
to issue a marrlatory regulaticn addressing all intelligence officers 
within the carmarrl, it v.ould clearly be within the ambit of Article 
92(2), but "'10Uld still oot be a general regulation um.er Article 92(1). 

c. was the issuing official a general c::ourt.-rrartial ronvening 
authority? Many colonels are general court-martial convening authorities, 
while many general officers are not. If a general in camiarrl is not a 
general court-martial convening authority, he may only issue general 
regulations in his role as general in camiarrl. Consequently, if, in 
his absence, a colonel becares acting cacmander arrl issues regulations, 
they would presunably not be general regulations. 

d. Is the regulation generally applicable to the cacmand? One other 
aspect of general regulations issued by authorities subordinate to service 
secretaries is that they nust be generally applicable "to the camand" of 
the issuing officer. 29 '!his requirem:mt is linked to the prosecution' s 
burden of derronstrating that the accused has a duty to cbe.y the subject 
regulation. 'Ihis duty to cbe.y is expresse:i in tv.o meanings of the 
phrase "in the caman:i. " One rooaning is ''within the camand" and applies 
to the unit structure. Clearly, a soldier assigned to the lSt. Anrored 
Division rrust cbey the regulations of the cx:mnan:iing general of that 
Division. The other aspect of this r~irement, which is particularly 
applicable to installation ccmnanders,30 refers to the geographic cx:mnan:i 

28. United States v. Bunch, 3 USCM\ 186, 11 CMR 186 (1953). 'Ille validity 
of delegating the poNer to issue general regulations deperrls on the p::Mers 
delegated and the authority to delegate. See United States v. Kalscheuer, 
11 M.J. 373 (Cl1i\ 1981): United States v. Kelson, 3 M.J. 139 (c:Ml\. 1977): 
United States v. Allen, 6 M.J. 633 (COCMR 1978): United States v. Nelans, 
48 CMR 703 (ACMR 1974). 

29. 'lllis is an essential element of a Article 92 (1) offense. United 
States v. Koepke, 18 USC11i\ 100, 39 CMR 100 (1969). 

30. In the 1951 Manual, reference was specifically made to ccmnarrlers of 
areas such as territories arrl theatres. Paragrai;h 154a(4), t-CM, 1951. 
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rather than the unit structure. Installation ccmnanders frequently have 
tenant units stationed on their posts which, while ooj:. within their chain
of-ccmnand, are subject to regulations prarulgated by them.31 

In United States v. Leverette, 32 the accused was en route fran his 
fonner duty station in Korea to his new assigrunent at Fort Stewart, 
Georgia. He entered Fort Canpbell carrying an unregistered, privately 
a.med fireann in violation of a Fort canpbell regulation which applied to 
"all irrlividuals .Ehysically on the installation." He pleaded guilty to 
violating a lawful general regulation. On appeal, he conterrled that the 
plea was inprovident "because, oot being assigned to the ccnmand, he (a) 
had no duty to chey the regulation, and (b) his kncMledge of the regulation 
ca.tl.d not be presuma:l. ,.33 In discussing the government 1 s burden of derron
strating the accused 1 s duty to cbey the regulation, the court interpreted 
the Manual to rrean that "a ccmnarrl relationship in the organizational 
sense is not furrlamental to the a~lication of a general regulation to an 
irrlividual irercber of the service," 4 arrl held that the accused had a duty 
to cbey Fort Canpbell regulations when he entered that installation. 35 
'!he court seemrl to equate the Fort carrpbell regulation to a nunicipal 
ordinance, which is birrling on all irrlividuals passing through the nunci
pality's jurisdiction. 

Presumably the court could easily have disposed of the lack of know
ledge claim by stating the rule that Article 92 does not require the govern
ment to prove the accused' s kn::Mledge of general regulations. '!he oourt 
cited this principle but proceeded to note that the accused knew he was in 
Fort Ca.rrpbell and that the existence of the regulation oould reasonably be 
expecte:i since it was necessitated by Ant¥ regulations arrl dealt with a 

31. United States v. Ou.nm, 15 USCMA 550, 36 CMR 48 (1965). Often the 
chain of ccmna.rrl arrl area carmarrl are intertwined because of the accused' s 
tarporary attachroont to a unit. See United States v. Brousseau, 32 CMR 858 
(AEBR 1962). 

32. 9 M.J. 627 (A01R 1980). 

33. Id. at 630 (footoote anitted). 

34. Id. 

35. '!his rationale apparently applies even v.hen roombers of a different 
annei service enter Fort Carrf.bell. 
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matter ootoriously subject to control. 'Ihe court therefore conclu:ie:i that 
"in instances such as here" soldiers ma.y be require:i to <:bey general regu
lations without regard to Whether they actually knew of the regulation. 
'Ihe Court's elaboration of this conclusion may have been proopte:i by 
Larcbert v. California, 36 in ~ch the supreme Court invalidated a Los 
Angeles Muncipal Code provision requiring convicte:i felons in Los Angeles 
to register with the police because the evidence establishe:i that the 
defeniant had neither actual knoNle:ige oor the probability of such kn::M
le:ige. Although igmrance of the law is m excuse, due process in sane 
instances will require proof of knoNle:ige, especially Where the accused's 
violation was Wholly passive. The court in Leverette obviously believe:i 
that the case require:i a due process inquiry beyorrl the igrnratio legis 
non excusat rationale. That inquiry reveale:i to the court's satisfication 
that Leverette knew or probably knew of the regulation's existence. 

Publication of Regulations 

In his brief to the Court of Military Appeals, Leverette unsuccess
fully raised an issue not presented to the 'Arrrry Court of Military Review: 
since the regulation was meant to apply to unassigned personnel entering 
Fort Canpbell, was its lawfulness corrlitione:i upon prior p..lblication in 
the Federal Register?37 The Freed.an of Infonnaticn Act requires that 
certain infonnation be publishe:i in the Fe:ieral Register "for the gui
dance of the p..lblic. n38 One specifically enumerated type of infonnation 
subject to this requirem:m.t is a substantive rule of general applicabi
lity. 39 'Ihe Code of Federal Regulation states that "documents having 
general applicability and legal effect" rrust be published in the Fe:ieral 

36. 355 U.S. 225 (1957). See also United States v. Lin::lsay, 7 CMR 587 
(AFBR 1952) (proof of knCMledge require:i when violation occurre:i three days 
after issuance of regulation) • A similar issue is pending before the Court 
of Military Appeals in United States v. Tolkach, AFCM 24826, ~· granted, 
10 M.J. 189 (a.1A 1980). 

37. See Scherrpf and Eisenberg, Publish or Perish: An Analysis of 
the Publication Requirement of the Freedan of Information Act, The 
Arrrr:f Lawyer, August 1980 at 1: llledtke, Open Government and Military 
Justice, 87 Mil.L.Rev. 7, 61-67 (1980). 

38. 5 u.s.c. §552(a)(l) (1976). 

39. Corcm:mtators have trace:i the develq:rnent of this publication require
ment through the Administrative Proce:iure Act and the Federal Register 
Act. See Schenpf and Eisenberg, supra mte 37: llledtke, supra mte 37. 
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Register.40 Such docunents nust be issued Wlder proper authority and pre
scribe a penalty or course of conduct applicable to the general public or 
to persons in a particular locality. 41 Similar requirements have been 
adoptai in paragraph VI B4, OOD Directive 5400.9, Publication of Proposed 
and Adoptai Regulations Affecting the Public (25 Dec. 1974) and paragraph 
2-2d, Arn!f Regulation 310=4, Publication in the Federal Register of Rules 
Affecting the Public (22 July 1972). '!his requirement was observai by the 
drafters of the Manual, where, in the analysis, they ooted that sane regu
lations 'NOuld have to be published in the Federal Register. 42 Apparently 
a punitive regulation is a substantive rule in that it precribes specific 
conduct for affectai personnel. By definition, 43 general orders and regu
lations have general applicability through a specific area or unit. The 
primary issue, therefore, is whether the rule is "for the guidance of the 
public." 

While no ~llate decision squarely addresses this issue, the can
mentators have ootai that in the feM cases that have arisen, agency per
samel have been differentiated fran the public-at-large.44 Th.is conclu
sion is persuasive. If agency personnel were assumed to be the "public", 
all regulations 'NOUld have to be publishErl in the FErleral Register, even 
those affecting cnly a snall number of agency enployees. Th.e issue then 
focuses on the definition of an "agency" un:ler the Freedan of Infonnation 
Act. Th.e definition contained in the Act is expansive and has been so 
broadened by the courts that units within executive departments are deaned 
to be agencies.45 Th.erefore, rrajor cx:mnarrls and major subordinate can

40. 1 CFR §5.2 (1981). 

41. 1 CFR §Ll (1978). See also Appalachian PONer Co. v. Train, 566 F.2d 
451 (4th Cir. 1977): Noelv. Green, 376 F.Supp. 1095, (S.D.N.Y. 1974), 
aff'd, 508 F.2d 1023. 

42. See. Dept. of Arm:! Panphlet 27-2, supra oote 25, at para. l 7la. 

43. Paragrafh 17la, M:l-1, 1969. 

44. See Schenpf and Eisenberg, s}pra note 37, at 3; ~also United States 
v. Bryant, 44 CMR 573 (AFCMR 1971 • 

45. See, ~·!J.•1 Crooker v. Office of P~don Attorney, 614 F.2d 825 (2d Cir. 
1980)\office of Department of Justice is agency urrler Act); Message, 
DAJA-AL 1977/5572, 11 October 1977 (CINCUSAREUR regulations having a sub
stantial and direct inpact on the public are subject to the provisions of 
AR 310-4. See also Message, ~-AL 1977/3856, 16 March 1977. 
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mands, such as Fbrt Carrpbell, should follc:M the procedures set forth in 
Aney Regulation 310-4, Publication in the Federal Register of Rules Affect
ing the Public (22 July 1977), since they appear sufficiently in::leperrlent 
arrl inportant to qualify as agencies. Consequently, if Fort Cartpbell is 
an agency, then a Fbrt Carrpbell regulation Wilch applies only to that 
installation's personnel need oot be published since it does oot apply to 
the public. lb.Yever, if, as in Leverette, it applies to all personnel 
who enter Fort Cartpbell, then it arguably would apply to the public arrl 
must be µ.tblished. If a rule require:l to be µ.tblished in the Federal 
Register is not publishe:l, it nonnally is null an:i void, 46 although it ma7 
still be applie:l against those who have actual ootice of its provisions. 4 
Since the regulation in Leverette never appeare:l in the Fe:leral Register, 
it could only be applied against the accused if the goverrurent could prove 
he had actual notice of it. 218 

The allegation that a regulation is void because of the government's 
failure to publish it in the Fetleral Register was raise:l in at least three 
published military appellate decisions in 1971. It received substantive 
treatment, hONever, only in Unite:l States v. Bryant, 49 which involve::! a 
challenge to an Air Fbrce regulation prohibiting the possession of illicit 
drugs. 'Ihe defense conterrle:l that, absent µ.tblication in the Federal 
Register, the charge must fail because actual kncMle:lge was not allege::!. 
The Court conclude::! that because it was an Air Force regulation applicable 
only to Air Fbrce personnel, it did not apply to the general public arrl. 
publication was not require:l. 

46. Hall v. Equal Employment cpportunity O:mnission, 456 F.Supp. 695 
(N.D. Cal. 1978) i City of New York v. Diarrorrl, 379 F.Supp. 503 (S.D.N.Y. 
1974); Kelly v. United States Dept. of Interior, 339 F.Supp. 1095 (E.D. 
Cal. 1972). See also In Re Pacific Far East Line, Inc., 314 F.Supp. 1339 
(N.D. Cal. 1970),aff'd, 472 F.2d 1382 (Navy port regulation oot published 
in Fe:leral Register is invalid). 

47. Kessler v. FCC, 326 F.2d 673 (D.C. Cir. 1963); United States v. 
Aarons, 310 F.2d 341 (2d Cir. 1962); Unite:l States v. Messer Oil Corp., 
391 F.Supp. 557 (W.D. Pa. 1975). 

48. In such a situation, the culpability of Fort cartpbell personnel Who 
might not have actual ootice of the subject regulaticn is unclear. 

49. United States v. Bryant, supra oote 44. 
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In United States v. Stovall,50 the Court reviewed a local p.mitive 
supplement to an Air Ebrce regulation. 'Ihe supplement prohibited the 
consunption of alcohol on the streets of the base, but the court did ·oot 
state whether it awlied cnly to personnel assigned to the base or to 
anyone entering the installation. This distincticn would be significant 
in detennining whether the supplement under review awlied to the general 
public. Instead, the Court sinply affinrm the accused's conviction on 
the basis of Bryant. 'Ihe Arrrt;{ Court of Military Review confronted a simi
lar theory of defense in United States v. Hillman.51 That case, hoNever, 
involved an Arrrt;{ regulaticn Which apparently applied only to A.rrrt:f person
nel. While such a defense would fail under B~t, the Arrrt;{ court si.mnari
ly dismissed it as being without merit. This trilogy of cases seems to 
have convinced appellate defense attorneys not to raise the error for nine 
years.52 While the issue was raised before the Court in Leverette, that 
tribunal did oot grant further review on the question, 53 and a definitive 
resolution rrust await a future case. 

The Manual provision pertaining to general orders and regulations 
defines the first class of general regulations as those which are generally 
awlicable to an anred force and are properly published by the President, 
Secretary of Defense, or service secretary. Those words were oot in the 
1951 edition of the Manual, and ai;parently they were inserted in response 
to the Federal Register Act. 54 The absence of this provisicn fran the 

so. 44 Q1R 576 {AF01R 1971). 

51. 44 CMR 616 (AQ.ffi 1971) • 

52. It should be errphasized that this publication requirement need oot 
apply only to general orders arrl regulations under Article 92 (1), UCMJ. 
If the regulation urrler review is p.mitive and applies to the general 
public, the sane publication requiranent would apply when the accused is 
charged under Article 92(2), u::MJ. Consequently, it is unlikely that 
during the nine year hiatus oo case existed in which such an issue could 
have been raised, absent the contrary precedent. 

53. 9 M. J. 200 (CMA 1980) • The Court's refusal to grant further review 
on this issue is not necessarily an indication that it views the issue as 
meritless. United States v. Mahan, 1 M .....T. 303, 307 n.9 (CM\ 1976). The 
Court may have believed that the la-.ier tribunal' s resolution of the due 
process issue shc:Med that the accuse::i was subject to the regulation even 
absent publication. See note 36, supra and accacpanying text. 

54. See Dept. of 'A:rmJ Panphl.et 27-2, supra oote 25, at para. l 7la. 
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second class of general regulations ~ those prarulgated by a general in 
ccmnand, for exarrple -- is rrore curious. Apparently the drafters did 
not believe that general regulations prarulgatErl by cacmamers subordinate 
to the service secretary nust be publishErl, since by definition they are 
not generally applicable to an arnro force but only to a portion thereof. 
Conversely, the drafters ooncltrlErl that regulations generally applicable 
to the arnro force rrust be properly publishErl. Unfortunately, that tenn 
was mt definErl. Regardless of the drafters' intent, hoNever, defense 
counsel should argue that the tenn na.ndates p.lblication in accordance 
with law an1 regulation, includin:J the FErleral Register Act an1 the 
FreErlan of Infonnation Act, an1 applies to all classes of regulations. 

Duty to Obey 

'/my accusErl rrust, of oourse, have a duty to <:bey the regulation he is 
chargErl with violating. Certainly a soldier in the 3d Infantry Division 
in Gennany has no duty to <:bey a regulation of the 2rrl Infantry Division 
in Korea, since the regulation is not issuErl within his chain-of-cc:mncin:i 
an1 is not applicable to the area in which he is locatErl. 55 Because puni
tive regulations, like penal statutes, nust be strictly construErl, arrl 
because any doubts nust be resolvErl in the accusErl' s favor, 56 a punitive 
regulation specifically applicable to noncarmissionErl officers should 
OC>t apply to an accusei wh:> is a specialist or an actin:J sergeant.57 
Furthenrore, a regulation may be punitive as to one type of military 
occupational speciality but not as to others. 

In UnitErl States v. Webber,58 the accusei wro~fully appropriatei an 
airplane by taxiing onto an active runaway, taking off without clearance, 
an1 operat~ the plane with less than the prescribed mininun air er~. 
He was fourrl guilty of three violations of an Air Force regulation. 'Ihe 
Court of Military Appeals rulei that the regulation in question dealt 
only with pilots an1 that the accusErl did OC>t fit within that classifica
tion. 59 Trial defense oounsel should therefore scrutinize the "purpose 

55. See United States v. Brousseau, supra note 31, for a discussion of 
attachment orders. 

56. United States v. Snyder, 48 CMR 163 (AFQvtR 1973). 

57. Cf. United States v. Lurci>us, 49 CMR 248 (AQ.ffi. 1974). 

58. 13 USCMA 536, 33 CMR 68 (1963). 

59. See United States v. Pravitz, 41 CMR 578 (AQ.ffi. 1969). 
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arrl awlicability" clause and the prooulgation signature block of the 
regulation urrler review to insure that the accused did, in fact, have a 
duty to obey it. 

LatJfuZness 

Regulations are presl..lrOErl to be lawful, 60 and in the event of a chal' 
len:Je to this presunpt.ion, the trial judge resolves this question of law. 61 
Regulations have the force and effect of law62 only to the extent that they· 
do mt conflict with higher authority such as the Constitution, 63 stat 
utes, 64 or regulations issuei by superior ccmnarrlers.65 If they do con

60. Paragrafh 17la, rcM, 1969. 

61. Paragrafh 57£, rcM, 1969. 

62. Standard Oil Co. v. Johnson, 316 U.S. 481 (1942): United States v. 
Hutchins, 4 M.J. 190 (CM\ 1978): United States v. Quirk, 39 CNR 528 (ABR 
1968). Fbr a perceptive discussion of the legality of regulations, see 
YoungstCJ.tln Sheet arrl Tube Co. v. Sawyer, 343 U.S. 579, · 635-638 (1952) 
(Jackson, J., concurring). 

63. See United States v. Hise, 20 USQ.1A 3, 42 Qv1R 195 (1970), in which the 
Court of Military Appeals declarerl that a portion of the 1969 Manual, as 
awlied, violated the ex post facto clause of the Constiution. 'lhe Manual 
is a regulation properly issued by the President pursuant to Article 36, 
UOU. Uniterl States v. Smith, 13 USCM\ 105, 32 CNR 105 (1962): Uniterl 
States v. Dykes, 6 M.J. 744 (NCNR 1978). 

64. Hamilton National Barik v. D.C., 156 F. 2d 843 (D.C. Cir. 1946): Uniterl 
States v. Hutchins, supra rnte 62 (accused claiming protection of regula
tion which was invalid because it was inconsistent with statute): United 
States v. Quirk, supra rnte 62. In United States v. IX>uglas, 1 M.J. 
354 (01A 1976), the Cburt declared inoperative a portion of the Manual 
because it exceerlerl the President's authority urrler Article 36 arrl was 
inconsistent with the lDU. See Uniterl States v. calley, supra note 16: 
United States v. Bailey, 11 M.J. 730 (AFCMR 1981) (Air Force regulation 
voiderl because it conflicterl with Article 2, t.XMJ). 

65. In Uniterl States v. Kelson, supra oote 28, the court ruled that a 
Unifonn Rule of Practice before Amr:! Cburts-Martial oontrary to the 
Manual is iooperative. See also 'United States v. CoNa.n, 47 CMR 519 
(ACMR 1973): Uniterl States v. Patton, 41 CNR 572 (ACMR 1969): Uniterl 
States v. Whatley, 20 CNR 614 (AIBR 1955). 
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flict, the lo.ver regulation is inoperative. Che caveat to this involves 
the accused's stan:iing to attack the regulation: if it properly proscribes 
his corrluct, he may not conterrl that it is unlawful as to the corrluct of 
hypothetical parties.66 

Conflicts with higher authorities may arise in either of tv.o manners. 
First, a higher authority may directly restrict a lCMer carman1er's abi
lity to issue particular regulations. For exarrple, a DCM outdated version 
of ~Regulation 600-50 specifically prohibitoo supplementation by lCMer 
carrnarrls. If a carrnarrler nevertheless supplesrentoo the regulation arrl an 
accusoo were chargoo with violating this supplement, he could convincingly 
argue that such a supplesrent, issuoo in direct violation of a clear direc
tive fran a higher camand, was unlawful. In such a case, the accusoo 
would, in effect, be a third party beneficiary of the higher directive.67 
In sore situations, the accusoo may be a direct beneficiary of rights 
conferred by the higher regulations. For exarrple, rroustaches are specifi 
cally permittoo by ~ regulation. 68 If a lCMer ccmnan1er publishoo a 
a regulatioo prohibiting his troops fran having noustaches, they would 
be deprivoo of a right established by higher authority, and unle>s the 
camander had received an exception to policy, the lCMer regulation 'Nl:::Xlld 
be unlawful. 

A difficult issue to resolve is 'Whether the regulation actually con
flicts with higher authority or is instead an acceptable variation of it. 
For exarcple, C01rts often review regulations 'Which require drivers to 
report noter vehicle accidents, 69 or marrlate that servicemembers report 
contacts with foreign agents, 70 or that military personnel in overseas 
carrnarrls prove that controlloo items they previously CMnOO have not been 

66. United States v. !bard, 12 M.J. 563 (ACMR 1981): United States v. 
SWeney, supra oote 16. 

67. ~ Regulation 600-50, Stan:iards of Corrluct (6 Mar. 1972): United 
States v. Bunch, 3 USCM\. 186, 11 01R. 186 (1953). 

68. Arnr:f Regulation 670-1, Wear and Appearance of Anny Uniform; and 
Insignia (1 Nov. 1981). 

69. United States v. Smith, 9 USClv1A 240, 26 Q.1R. 20 (1958). 

70. United States v. Kauffman, 14 USCM\. 283, 34 om. 63 (1963): Unitoo 
States v. De Clarcplain, 1 M.J. 803 (AFCMR 1976). 
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subsequently black-marketea.71 Assertions that these ~egulations violate 
the constitutional am. statutory privilege against self-incrimination 
mnnally fail because the regulations address specific ma.tters which are 
of particular concern to the military unit. If the regulations are rrore 
general, hc:Mever, they may be invalid. In United States v. Tyson, 72 the 
accused was convicted of violating a regulation which required Navy per
sormel to report "all offenses carmitted by persons in the naval service 
which may care umer their ooservations. " Since this regulation v.ould 
have required Tyson to report that he was receiving stolen property, it 
v.ould have require:l him to incriminate himself. Although the court did 
not hold that the regulation v.e.s invalid, it detennine:l that it v.e.s 
irrproperly applie:l to the accuse:l am dismissed the charge. 

Similarly, allegations that military regulations violate the equal 
protection clause because of differences between provisions applicable to 
the various anned services will mnnall_y fail, since there is no require
ment that the services be consistent. 73 Problems will exist within an 
anned service, hc:Mever, if irrlividual carmarrlers have the option of prose
cuting identical ccnluct - drug possession, for exarcple -- as a violation 
of either Article 134 or Article 92. 74 In United States v. Thuman, 75 the 
same conduct was punishable as either an Article 92(1) violation of a 
general regulation, or as an offense urrler the third clause of Article 134 
for cannitting a U.S. Ccxle violation, with a one year maxi.mun punishment. 
The Court rule:l that this was error because it enable:l the ca:nmarrler to 
punish the identical offense rrore severely. Defense counsel should there

71. United States v. Lindsay, 11 M.J. 550 (ACMR 1981). 

72. 2 M.J. 583 (NCMR 1976). 

73. United States v. 'Ihunnan, 7 M.J. 26 (Q.1A 1979); United States v. 
H:Jesing, 5 M.J. 355 (QvlJ\ 1978). 

74. United States v. O:>urtney, 1 M.J. 438 (Q.1A 1976). To avoid the 
problem discusse:l in Coortney, the Ancy am Air Force issue:l consistent 
guidance, ~United States v. H:Jesing, supra mte 73. See also United 
States v. 'lhunnan, supra mte 73. 

75. United States v. 'lhunnan, supra mte 73. 
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fore raise disparities such as those ~ich exist between Articles 92 am 
134(3).76 

Defense counsel have been successful in attacking regulations ~ich 
infringe on their ability to prepare for courts-martial. In United States 
v. Enloe, 77 the Court reviewed an Air Fbrce regulation which conditional 
the granting of pennission for defense counsel to interviev.r CS! agents 
upon the presence of designatal third parties at the interview-. The Court 
invalidatal these rules, conclwing that they arrountal to unwarrantal 
restrictions on the defense counsel's right to meet the charges against 
the accusal and were inconsistent with the Code and the Manual. 78 

Several cases address the servicemernber' s privacy rights ani inter
ests79 and the degree to ~ich they may be restrictal. Generally, the 
military may inpose restrictions on these interests, providal the restric
tions are justified by military ne€rl ani are not arbitrary and caprici
ous. 80 Restrictions irrposal in over.seas carmanjs are rrore readily upheld, 
ani defense counsel will find it particularly difficult to s'hoN that the 

76. Regulations which rnandatal the discharge of pregnant personnel were 
also attackal on equal protection grourrls. Current regulations address
ing the severance of pregnant personnel do oot provide for rnandatory 
discharges, ani foster little litigation. See Beans, Sex Discrimination 
In the Military, 67 Mil.L.Rev. 19, 33-36 (1975). 

77. 15 USQ.1A 256, 35 CMR 228 (1965). 

78. See also Unital States v. Aycrx.k, 15 US01A 158, 35 01R 130 (1964). 
'!his protection seems to extern to sentencal prisoners if urrlue punishment 
is authorized by a regulation. See United States v. Robinson, 3 M.J. 65 
(01A 1977); United States v. Kato, 50 CMR 19 (N01R 1974). 

79. Rights and interests may be difficult to distinguish. See Unitel 
States v. Wheeler, 12 USQ.1A 387, 30 CMR 287 (1961) (Ferguson-;-J., dis
senting). 

80. See Alley, The overseas CarmarUer' s PONer to R late the Private 
Life, 3 7 Mil. L. Rev. 57 1 ~ Murphy, The Soldier s Right to a Private 
Life, 24 Mil.L.Rev. 97 (1964). 
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subject regulation is mt reasonably related to a military need in a 
foreign situs.Bl 

One J?articular interest which has generated substantial litigation is 
the soldier's desire to ma.rry.82 A study of case law pertaining to this 
issue will clarify the appellate courts' view of such privacy restric
tions. In United States v. Nation,83 the accused had been convicted of 
violating a general regulation pranulgated by the O::mnander, U.S. Naval 
Forces, Phillipines, by marrying without the Cannarrler's written consent. 
The regulation established a detailed plan for suhnitting appropriate 
docunents arrl infonnation, arrl inp:>sed a six-month waiting period between 
the suhnission of the awlication arrl the earliest date of awroval. '!he 
Court of Military Appeals observed that a regulation which does rot trans
gress higher authority is lawful if it is "reasonably necessary to safe
guard arrl protect the morale, discipline arrl usefulness of the merril::>ers of 
a coomarrl," arrl is "directly connected with the maintenance of good order 
in the services. 11 84 '!he Court never detenninerl whether the military may 
restrict a servicemerrber' s right to marry, since it concluded that the 
regulation was "so broad and unreasonable that it cannot be used as a 
basis for this prosecution. 11 85 '!he Court focused on the six-rronth waiting 
period, which it foum to be an unreasonable arrl arbitrary, if J?aternalis
tic, interference with the sailor's personal affairs which could not be 
supported by the claim that the ccmnand' s morale, discipline, arrl good 
order depended upon control of overseas marriages. 

81. See Alley, supra rote 80, for an extensive review of the overseas 
in such matters. See also Webster, The Citizen 

ius: Does He Havea Prrvate Life?, 27 JAG. 

82. See Murray, supra rote 80, at 107-108 for a brief history of the 
military' s efforts to restrict marriage. See also United States v. 
Jordan,_ 30 °'1R. 424 (ABR 1960): Drobac, Regufilionof Marriage OVerseas, 
15 JAG. J. 183 (1961). 

83.· 9 USCMA 724, 26 CMR 504 (1958). 

84. Id. at 506. '!he Court cited United States v. Martin, 1 USCMA 674, 
5 CMR-Y-02 (1952), arrl United States v. Milldebrarnt, 8 USCMA. 635, 25 CMR 
139 (1958). For a discussion of Uni't;.ed States v. Martin, see Webster, 
supra rote 81, at 13-15. 

85. Id. 
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In UnitErl States v. Jordan,86 the Arrrrf Board of Review discussErl both 
the Court of Military Appeals 1 and the Navy Board of Review's opinions in 
Nation, distinguishErl them, arrl validatErl a similar regulation of the 
U.S. Arrrrf, Carribbean. '!he Ibard concluded that the Arm:! regulation did 
oot include the various offensive sections which concernErl the Navy 
Board and Judges Quinn and Ferguson, the Court of Military Appeals 
majority, am. opine1 that it should oot lightly overrule the decisions 
of field o:::mrarrlers as to \>hat was necessary for their ccmnarrls. It 
stated that the regulation was reasonably necessary to achieve the goals 
of rrorale, discipline, and gocxi order cited in Nation, and was oot issued 
by "a desire to inp:)se a surrptuary restriction, or by whim or personal 
bias" and oould mt be characterized as arbitrary, unreasonable, arrl 
illegitimate.87 

The Navy !bard of Review next faced the marriage issue in UnitErl 
States v. Levins'ky,88 which also involved a regulation by the Coomarrler, 
U.S. Naval Fbrce, Phillipines, prarulgate1 a rronth after the Nation 
decision was annollllced. '!his regulation either eliminated the offensive 
passages or shCMed that they were irrp:>sed by Phillipine law, 89 arrl the 
Board proceeded to decide whether marriage was subject to military control 
at all. '!he Board reviewed the problems arising fran marriages in over
seas ccmnarrls, especially th::>se involving aliens (alth::>ugh the regulation 
was oot limited to marriages with aliens), and concluded that such regula
tions were reasonably necessary for the protection of the rrorale, discip
line and "usefulness" of the troops· and were directly related to gocrl 
order. 'Ihe Court of Military Appeals confronted this revised regulation 

86. 30 CMR 424 (ABR 1960). 

87. Id. at 429. Jordan was oot granted review by the Court of Military 
Appeals, and the lCMer court 1 s distinction of Nation (six .rconths waiting 
pericxi is irrpermissible but three rronths is permissible) was oot subjected 
to scrutiny. 'Ihe Afll¥ Board of Review had earlier considered a marriage 
regulation in United States v. Reese, 22 CMR 612 (ABR 1956). Alth::>ugh 
extremely critical of its content, the court did oot reach a detennination 
of its validity. 

88. 30 CMR 641 (NBR 1960) • 

89. Cf. United States v. tpchurch, supra rote 6r United States v. 
Hogsett, supra oote 9. See Holmes, supra oote 2, at 9. 
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in Unitetl States v. Wheeler,90 and also concltrletl that overseas marriages 
are a legitimate matter for reasonable o::mna.rrl control and, unless that 
control becanes unreasonable as in Nation, regulatory restictions are 
lawful. Judge Ferguson vigorously dissentetl on the fundamental principle 
that the services had no justification for interfering with a serviceman's 
desire "to marry the woman of his choice." These cases derronstrate the 
ectreme to which carrnarrlers - especially those located overseas - may 
lawfully go to regulate even the :rrost personal rights and interests. If 
the regulation is reasonably necessary for the protection of legitima.te 
military interests and is not overly broad or arbitrary and capricious, 
its lawfulness will be upheld. 

Another issue which illustrates the distinctions between lawful and 
unlawful regulations involves loans between servicemembers. In Unitetl 
States v. Smith, 91 the O:mrt of Military Appeals reversed a conviction 
based on a regulation which prohibited all loans for profit or benefit 
of any kirrl between servicemembers without the consent of the lerrler' s 
carma.rrler. 'Ihe Court noted that this regulation was too restrictive and 
unnecessarily broad. While the military has a legitimate interest in pro
hibiting usurious92 loans and loans between sub::>rdinates and superiors, 93 
the all-enccnwssing prohibition urrler revie-.r surpa.ssed any legitimate 
military neoo.94 It is unnecessary to recite the lengthy list of regula
tions which control private rights and interests; suffice it to mte that 
courts have upheld regulations which restrict freetlan to travel, 95 freetlan 

90. 12 USCMA 387, 30 CMR 387 {1961); see also United States v. Smith, 12 
USCMA 564, 31 CMR 150 {1961); United States v. Parker, 5 M.J. 922 {NCMR 
1978). 

91. 1 M.J. 156 {Q.1A 1975). 

92. United States v. Giordarn, 15 USCMA 163, 35 CMR 135 {1964); United 
States v. Sins, 34 CMR 570 {ABR 1964). 

93. See United States v. McClain, 10 M.J. 271 {Q.1A 1981). 

94. See Unitoo States v. Hill, 5 om. 665 {AFBR 1952) {regulation properly 
prohibited hospital personnel fran borrCMi.ng rroney fran patients). See 
Alley, supra oote 80, at 106-108 for a discussion of restrictions on loans 
and other econanic enterprises. See also United States v. Lehman, 5 M.J. 
740 {AFrnR 1978) {regulation lawfully.prohibitoo inportation of goods into 
Korea for personal profit). 

95. United States v. Porter, 11 USCMA 170, 28 CMR 394 {1960). 
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of speech, 96 freedcm of association, 97 and even hair length98 and the 
right to wear a wig. 99 1he breadth of these previously upheld regulations 
places a particularly heavy b..u:den on counsel Who atterrpt to shoN that 
a regulation is unlawful. 

Regulations are presune:l to be lawful100 and the defense n::>rmally 
bears the burden of going forward with the evidence to shoN unlawful
ness. 101 In sore instances, hoNever, the regulation may be so suspect 
on its face as to negate the presumption. For exarrple, although a regula
tion prohibiting female servicemembers and deperrlents fran beccrning preg
nant while stationed at an overseas cannarrl cnuld conceivably be justifioo 
by the need to avoid overloading hospital facilities and to lessen the 
burden of rerroving noncacretants in the event of hostilities, the regula
tion, on its face, is so restrictive of inti.Irate personal rights that 
presunably any judge w::>uld require proof of its necessity.102 Since 
such situations will be rare, the defense counsel soould be _prepared to 
present evidence and argunents to overcane this presumption.103 

96. United States v. Voorhees, 4 USG1A 509, 16 CMR 83 (1954}, discussed 
in Nevtze, Yardsticks of Expressions in the Military Envoirnmant, 27 JAG. 
J. 100, 194-196 (1973h Bishop, Justice Under Fire - A Study of Military 
Law, 149-152 (1974). Freedan of expression is discussed in Frazee, Flag 
Desecration, S lie S and the Mili , 62 Mil.L.Rev. 165, 209-210 

1973 , disrnssing United States v. Toarey, 39 CJ1R 969 (AFBR 1968): and 
Forerran, Religion, Conscience and Military Discipline, 52 Mil.L. Rev. 77 
(1971). 

97. United States v. Hoard, 12 M.J. 563 (a.1A 1981). 

98. United States v. Young, 1 M.J. 433 (CMA 1976). See also Kelly v. 
Johnson, 425 U.S. 238 (1976). 

99. United States v. Verdi, 5 M.J. 330 (CMA 1978). 

100. Paragraph l 71a, M::M, 1969. See United States v. Snith, 21 USG1A 
231, 45 01R 5 (1972). 

101. See Smith, supra rote 100; Alley, supra rote 80, at 89-91. 

102. See Alley, supra note 80, for a discussion of those circunstances 
which w::>uld lessen the defense's need to go forward with evidence. 

103. The prosecuticn then rrust prove lawfulness beyorrl a reasonable 
doubt. United States v. Tiggs, 40 CMR 352 (ABR 1968). 
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Although the defense nonm.llyhas the duty to attack the regulation, 
the government nust introduce it since it is an element of the offense. 
Nonnally this is done by judicial notice, but often trial counsel will 
forget to ensure that the record reflects that the judge took notice of 
the regulation. Previously, afPellate CCAlrts CX>Uld assume that in a 
trial °t ;udge alone, the judge \\101.lld have sub silentio taken judicial 
notice. 0 H::7Never in United States v. Wil.ITams,105 'Y.hich involvei. a 
prosecution urrler Article 92 (1), the trial camsel neither introoucei a 
copy of the subject regulation nor requestei the judge to take judicial 
notice of it. G::>Vernment afPellate co.msel argued that the ai;:pellate 
court could presune that the military judge properly noticed the regula
tion. 

The Court rejected that argument, stating that the government caru10t 
establish its case through such presurrptions, arrl that "[a]bsent clear 
irrlication on the record that the trial judge properly judicially noticed" 
the needed fact, "the judge did not have before him any evidence that what 
the accused did was a crime. nl06 The O:>urt specifically relied on Mr. 
Chief Justice warren's opinion in Garner v. Louisianal07 that: 

To exterrl the doctrine of jtrlicial notice to the 
length pressed by the resporrlent w::>uld require us 
to allc:M the prosecution to do through argunent 
to the Court what it is required by due process 
to do at the trial arrl would be "to turn the doc
trine into a pretext for dispensing with a trial." 

104. United States v. Levesque, 47 Cl-1R 285 (AFCl1R 1973). 

105. 3 M.J. 155 (017\. 1977). 

106. Id. at 157. 

107. 368 U.S. 157 (1961). 
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(Citation anitted). furthernore, unless an accused 
is infonned at the trial of the facts of which the 
court is taking judicial ootice, not only does he 
oot kncM upon what evidence he is being convictoo, 
but, in addition, he is deprived of any OH?Qrtunity 
to challenge the doouction drawn f ron such ootice 
or to dispute the ootoriety or truth of the facts 
allegally relied upon. M:Jreover, there is oo way 
by which an a.r::pellate court may review the facts 
arrl law of a case arrl intelligently decide whether 
the findings of the lONer court are supported 
by the evidence where that evidence is unJmo..m.. 
Such an assunption w:::ruld be a denial of due pro
cess (citation anitted).108 

'!his rule -would obviously apply with even greater force in a trial 
before members. 

'Ihe rules of statutory construction generally apply to regula
tions.109 '!he regulation nust be strictly construoo, arrl any doubt 
as to its applicability or punitive nature should be resolved in the 
accused' s favor .110 '!his rule is based on the obvious need to insure 
that the accused has adequate ootice of the prohibited con:iuct.111 In 
interpreting particular regulatory provisions, every integral part of the 
regulation nust be considerErl in light of the regulation as a whole.112 

108. Id. at 173. See also Mil.R.Evid.201. 

109. See Sutherlarrl, Statutes and Statutory Construction (4th Erl. 1972): 
United States v. Voorhees, supra oote 96. 

110. United States v. lDtrler, supra oote 9. But see United States v. 
Cannon M.J. _ (1\CMR 30 April 1982). 

111. UnitErl States v. Mab3.zza, 3 M.J. 973 (AFOtR 1977), decisicn on 
further review, 5 M.J. 660 (AFCMR 1978). See ootes 16-17, supra and 
acccrcpanying text. 

112. United States v. I..ou:ler, supra rote 9. '!he need for adequate notice 
affects the punitive nature of a regulation arrl whether it was properly 
published. 
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Invoking Regulations 

'!here is considerably less case law addressing the defense counsel's 
invocation of a regulation. If an order or regulation contradicts higher 
authority, the lo.-1er order or regulation is unlawful, arrl. the defense 
counsel should invoke the superior regulation. For exarcple, in United 

·States v. Cowan, 113 the accused• s conviction for violating an order was 
overturned because the order contravened a post regulation. A similar 
situation occurred in United States v. Forrest.114 In that case, the 
accused had suhnitted an application for discharge as a conscientious 
objector. '!he post cannander erroneously rejected the application am 
failed to forward it to the Department of the Anny, as required by 
regulation. '!he accused was then ordered to "boa.rd the vehicle" en 
route to Vietnam. He disobeyed the order and was convicted of willful 
disobedience. '!he court concluded that the erroneous processing of his 
application rendered the order unlawful: violations of the procedures 
establishe:l by a higher authority can therefore invalidate "follON-up" 
orders.115 

Defense counsel may also consider invoking a regulation v.here the 
government issues regulations which, if follONed, v.ould arguably benefit 
the accused. From 1954 to 1967, the Suprerre Court decided several cases 
clearly articulating the principle that once an agency establishes rules, 
it rrust follON them.116 Such situations arise even if the secretary 
limits, by regulation, discretion granted to him by statutell7 or if there 
are other means by which the secretary could have accaiplished the same 
results.118 'Ihese cases were apparently premised on the idea that the 

113. United States v. Co.van, supra rote 65. 

114. 44 01R 692 (ACMR 1971). 

115. Once the defense prOO.uces a regulation v.hich conflicts with the 
order, the prosecution rrust prove the order's lawfulness beyorrl a reason
able doubt. United States v. Whatley, supra rote 65. 

116. Yellin v. United States, 374 U.S. 109 (1963): Vitarelli v. Seaton, 
359 U.S. 535 (1959); Service v. D.llles, 354 U.S. 363 (1957); Accardi 
v. Shaughnessy, 347 U.S. 260 (1954). 

117. Service v. D.llles, supra rote _116; See Roberts v. Vance, 343 F.2d 
236 (D.C. Cir. 1964) (court v.ould mt ass\llre that secretary had, sub 
silentio, authorized exception for himself). 

118. Vitarelli v. Sea.ton, supra mte 116. 
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regulation' s underlying p.rrpose was to protect personal liberties arrl 
interests.119 The major debate therefore centers on whether certain 
regulations were pramlgatal for purely governmental purposes or to 
protect personal liberties arrl interests. 

Regulations governing pretrial confinement are rnnnally pramlgated 
to protect personal liberties, arrl a failure to ~1c3' with these regu
lations will consequently rerrler confinement illegal 2 unless the viola
tions only anount to proce'.lural irregularities.121 Similarly, a failure 
to follCM the regulations governing the extension of a soldier's tenn of 
service will deprive the government of court-rrartial jurisdiction over 
him.122 Counsel should therefore detennine whether preliminary rules of 
this type are corrlitions prece'.lent to trial or are essentially hortative 
paragraphs suggesting optimal behavioral guidelines.123 

In 1979, the Suprerre Court decided United States v. Caceres, 124 which 
involvei an Internal Revenue Service regulation requiring prior Justice 
Department approval of electronic rconitoring of nontelephonic conversa
tions. The IRS agents had mt receivei the necessary approval, arrl the 
accused rrovei for exclusion of the conversation. The Court notei that 
the regulatioo was oot marrlatal by the Constitution or feieral law. 

119. 	 American Farm Lines v. Black Ball Freight Service, 397 U.S. 532 
(1970): United States v. Russo, 1 M.J. 135 (Cl-1A 1975). 

120. United States v. Ma.lia, 2 M.J. 963 (ACMR 1976). 

121. United States v. Grutbs, 37 01R 527 (ACMR 1966). The holding in 
Grubbs is highly questionable since the regulation itself mandated that 
violation of its terms requiral release of the prisoners. The court 
therefore viewed as rrerely procedural sanething ....nich the prarulgator 
obviously regardei as sufficiently substantive to require release. 

122. United States v. Sircpson, 1 M.J. 608 (ACMR 1975). On the related 
issue of activaticn fran the National Guard arrl Reserve, see 'IWi.ss, An 
Attack on Court-Martial Jurisdiction: Activation fran the National 
Guard and Anny Reserve, 12 The Advocate 2 1980 • 

123. See, e • .s_., United States v. Bell, 46 01.R 726 (AFCMR 1972) (regulation 
requirei examination of accusal arrl meiical recarmerrlatioo in crimes 
involving drug use). 

124. 440 U.S. 741 (1979). 
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Consequently, the exclusionary rule, the judicially adopted method of 
deterring constitutional violations, nee:l mt apply. In addition, the 
privacy interests established by the regulation were not so .inportant as 
to warrant adoption of the exclusionary rule. The Court therefore ren:'ler
ed the "rercroy" question unclear. 

The Court of Military Appeals addressed Caceres in Unitoo States v. 
Hoerl, 125 a case in which it invalidatoo a search basoo on an affidavit 
presentoo to a military judge. Contrary to a regulation, the judge 
questionoo the CID agent without putting him under oath or rooucing his 
answers to writing. The Court disposed of Caceres in a lengthy footnote. 
It pointed out that, without the uns\\Orn infonnation, probable cause was 
absent. The rem::rly of exclusion was therefore marrlatoo by paragraph 152 
of the Manual, and the problen facoo in Caceres - the absence of any 
constitutional violation upon which to base the exclusionary rule 
was not present. Ju:.ige Cook concurroo in the result for other reasons 
and statoo that he nee:l mt address the issue in Caceres. Judge Cook 
did address that question less than a rronth later, in United States v. 
Holsworth,126 a case involving a gate search corrluctoo ten minutes before 
the time prescri.bErl in local directives. The Court acknONloogoo that a 
regulation had been violate:i but, relying on Caceres, rule:i that the 
"cpcrl faith" mistake by the police did not invade any greater expectation 
of privacy creatoo by the regulation, arrl the exclusion renedy was oot 
invoked. The case is clearly distinguishable fran Hoerl since a search 
lacking probable cause was oot in issue; the case involvoo a mistaken, 
but gocxl-faith extension of an administrative inspection, and paragraph 
152 of the Manual was therefore inapplicable.127 

In United States v. Dillard, 128 the Court returne:i to the Caceres 
issue. In that case, a search authorization was oot written as required 
by a furopean cxmnand regulation. The Court roted that the government 
nust abide by its ONn regulations where "the urrlerlying purpose" is the 
protection of personal liberties or interests, and then significantly 
broadenoo that rule by saying that, whatever administrative benefit 

125. 7 M.J. 128 (CMi\ 1979). 

126. 7 M.J. 184 (01A 1979). 

127. Jooge Cook relioo on United States v. Sanora, 6 M.J. 360 (01A 1979), 
which involve:i a regulation which. did oot affect a privacy right. 

128. 8 M.J. 213 (Q1A 1980). 
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accrues to the goverrurent from the regulations, they also benefit the 
servicemertiber in Europe. Consequently, the sole purpose of the regulation 
need not be to protect personal liberties as long as this is one of the 
benefits. 'lhe Court then reversed, relying on United States v. Hoerl; 
Judge Cook dissented based on United States v. Holsworth. While military 
appellate courts have oot returnErl to this issue since Dillard, it remains 
an inq;>ortant tool for defense counse1.129 Ebst and COllllani regulations 
o~en establish numerous procErlures with which officials rrust catply be
fore conductinJ searches or line-ups or effecting pretrial confinanent, 
and counsel should thoroughly examine these regulations.130 

The third area in which carpliance with regulations is irrp:>rtant 
is the presentation of sentencing evidence from the accused's personnel 
files. Courts have rulErl that records of oonjudicial punishment, 131 
letters of reprimand, 132 civilian convictions, 133 and bars to reenlist 
mentl34 are inadmissible if they are not kept in accordance with regula
tions. Corrpliance with government regulations is also irrportant with 
regard to the admissibility of government documents as official records 
on the merits. '!his situation nonnally arises in l>WOL cases when either 
morning reports or SIDPERS fonrs are used to prove the inception and 

129. See United States v. Anderson, 12 M.J. 539 (AFCMR 1981) (Article 15 
irrposErl in violation of Air Force regulation is invalid). 

130. A violation of enlistment regulations, however, would not nonnally 
deprive a court-martial of jurisdiction. UnitErl States v. Buckingham, 
11 M.J. 184 (01A 1981); United States v. Lightfoot, 4 M.J. 262 (01A 
1978). See Article 2, UCMJ, Act of Nov. 9, 1979, Pub.L.No. 96-107, 
Title VIII, §801 (a), 93 Stat. 810 (amending 10 U.S.C. §802. (1976)). 

131. United States v. Brown, 11 M.J. 263 (CM\ 1981); UnitErl States v. 
Molina, 4 7 CMR 753 (AQ.1.R 1973) • 

132. United States v. Boles, 11 M.J. 195 (01A 1981). 

133. United States v. Cook, 10 M.J. 138 (01A 1981). 

134. United States v. Brown, supra oote 131. 
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tennination dates of an mautlurized absence. In order to be a1mi.ssible as 
official or public records, such docummts rrust be prepar-e::i in accordance 
with the applicable r8Jlllation.135 

Conclusion 

A thorough knOHledge of the law dealing with regulations is indis
pensible to the defense camsel. All asfEcts of the rajUlation -- its 
pranulg:ition, publication, purfX)Se, and relationship to other regulations 
arrl laws -- sh:>uld be carefully revieNed since, in its haste to regulate, 
the goverrumnt may mist itself on its own petard. 

135. Even if the doo..JUent fails as an official record, it still rray 
qualify as a business entry urrler Mil.R.Evid. 803(6). The rules regarding 
pUblic records are adequately set forth in Rule 803(8) and its corurentary. 
See Saltzb.lrg, Schinasi and Schlooter, Military Rules of Evidence Manual 
352-370 (1981): for earlier cases, see Muenster and La.rken, Military 
Evideoce, 216-223 (2d ed. 1978): Selcy, Official Records and Business 
Entries: Their Use As Evidence in Courts-Martial and the Limitations 
Therecn, 11 Mil.L.Rev. 41 (1961). Articles dealing with AVDL inclt.rle 
Gallant, SIDPERS: The Army's New Personnel Accounting System and Its 
Effect Upon Military Justice, 'Ihe A.rrr:ry Lawyer, Februa:t:y 1975, at 5: 
O'Meara, Official Records of AWJL Cases: Does the Exception Destroy the 
Rule?, 'Ihe Arrrr:f Lawyer, Novenber 1976, at 1. 
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NCW YOU SEE IT: NOO YOU OON' T - IMPLICIT REPEAL OF THE JEN::::KS ACT* 


By Predria I. Lederer** 

Since its enacbrent in 1957,1 too Jencks Act.2 has been a valuable 
discovery device for the defense. In relevant part, the Act declares: 

After a witness callai by the United States has 
testifierl en direct examination, too court shall, 
on nct.ion of the defendant, order the Unitoo 
States to pro:luce any statement • • • of the 
witness in pa:;session of the United States whim 
relates to the subject matter as to which the 
witness has testified • • • • 3 

Although arrended in 1970, 4 the basic thrust of the Act has rerrained fixErl: 
it provides the defense with too right to obtain staterrents made previously 
by goverrurent witnesses for defense use in cross-examination and protects 

*©1982 by Fredric I. Lederer: all rights reserved. 

**Major, JAGC (USAR); Assoaiate Professor of Lazv, College of William and 
/v'.ary. J.D., 1971, CoZwnbia University Sohool of LCIL); LL.M., 1976,- University 
of Virginia SahooZ of I.aw. Major Lederer's last active duty assignment 
was as the Army member of the Joint Services Corrmittee on Military Justice. 
Major Ledei.•er is a co-author of the Analysis to the Military Rules of 
Evidence. 

The author wishes to thank Warren Meyers and Roberta Colton for 
their assistance in the preparation of this article. 

1. Act of Septenber 2, 1957, Pub. L. No. 85-269, 71 Stat. 595. 

2. 18 u.s.c. § 3500 (1976). 

3. 18 u.s.c. § 3500(b) (1976). 

4. Act of October 15, 1970, Pub. L. No. 91-452, § 102, 84 Stat. 926. 
The 1970 arrendrcents to the Act. expanded its scope by deleting the prior 
requirement that to be disclosable the statements in governrent p:>ssession 
had to have teen "made • • to an a~nt of the governrcent" an::l by 
including statements made before a gran::l jury within the arrbit of the 
Act.. 
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the government fran what it would view as premature arrl unduly expansive 
disclosure of governrrent infonnation.5 ~ substantial quantum of liti
gation which has surrounded the Act ms concerned the manner of its 
application6 with no changes in its overall direction until tre decision 
of the United States Suprerre Court in United States v. Nobles. 7 ·In 
Nobles, the Court held trat the federal district courts had inhere~ 
autb::>rity to require the defense to prcrluce prior staterrents of its 
witnesses for use in cross-exanunation by tre prosecution.a As a result 
of the Court's decision in Nobles, the Advisory Canmittee on Crimina.l 
Rules of the Judicial O:mferenoe of the United States drafted anendments 
to the Federal Rules of Criminal Prcx:iedure with the intent of incor
µ>rating Nobles into the Federal Rules. 9 These anendrrents were ultinately 
effective on 1 Decenber 1980.10 Although highly controversial within the 

5. The Jencks Act was ena.cted in resµ>nse to the decision of the United 
States Slpreme Calrt in Jencks v. United States, 353 U.S. 657 (1957). 
Prosecutors were particularly cmcernOO. trat the Court's decision per
mitting trial judges to order disclosure of prior statenents made by 
testi.fying gJVernrtent witnesses waild ccnpranise govemnent files, permit 
harassnent of governrrent witnesses am aid in the fabrication of testi
m::ny. The Act attenpted to strike a canpranise between the defense arrl 
prosecution positions by limiting disclosure to defined "staterrents" after 
the carpletion of the direct testi.m:ny of the witness. See generally 
[1957] U.S. Code Cbng. & Ad. News 1861. 

6. See generally, Kesler, The Jencks Act: An Intrcrluctory Analysis, 13 
The Admcate 391 (1981). 

7. 422 U.S. 225 (1975) [hereinafter cited as Nobles]. 

8. Id. at 241. 

9. See ~, Hearings on H.R. 7473 and H.R. 7817 Before the Subccmn. on 
Criminal Justice of the Hmse Carro. on the Judiciary, 96th Cbng., 2d 
Sess. , at 79-80 ( 1900 ) (Staterrent of Judge Walter E. lbf:fman, Chairrran, 
Advirory o:mnittee on Criminal Rules). 

10. Because of the cmtroversial nature of the airerrl!rents, their effective 
date -was delayed until 1 Decenbe:r 1980 in order for Cbngress to consider 
nodifying t}en. Act of July 31, 1979, Pub. L. No. 96-42, 93 Stat. 326. 
Cbngress failed to take action, h:::JweVer, am the arrendrrents autam.tically 
becarre effective on Decercber 1, 1900. 
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civilian legal camunity,11 the amerrlments went virtually unrx:>ticed in 
the arrred fore-es, no doubt because of the inapplicability of the Federal 
Rules of Criminal Procedure to courts-martia1.12 'lhis is unfortunate 
because it is the thesis of this article that the pranulgation of the 
amerrlments resulted in the repeal of the Jeocks Act by operation of law. 

Arrendrrents to the Federal Rules of Evidenre and the Federal Rules Of 
criminal Procedure are pranulgated by the Supreme Court via express 
<bngressional auth:>rity kno.m generally as the Rules Ehabling Acts.13 In 
relevant part, 18 u.s.c. § 3771 provides that wh:?n anendrcents to the 
Federal Rules of Criminal Procedure are made, "all laws in a:nflict with 
such rules shall oo of no further forre or effeet after such rules have 
taken effect." Thus, 18 u.s.c. § 3771 ccristitutes an express repealer of 
any statute in conflict with the Federal Rules of Criminal Procedure the 
efficacy of Which has been reco:Jnized by the Supreme Court.14 The 
threshold question then is whether the amerrlments to the Federal Rules of 
Criminal Procedure are "in conflict with" the Jencks Act. Resolution of 
this issue requires closer examination of the amerrlments am the Jencks 
Act. 

Insofar as relevant to this topic, the critical amerrlment to the 
Federal Rules of Criminal Procedure was the recent pranulgation of 
Rule 26.2, Prcrluction of Statements of Witnesses.15 The key provision of 
the Rule is paragraph (a), whim provides that: 

11. See, ~, Hearings on H.R. 7473 and 7817, supra n.9; H.R. Rep. 96
1302, %th O:mg. 2d Sess. (1900) • 

12. Article 36(a), Unifonn Ccrle of Military Justice, 10 u.s.c. § 836(a) 
(1976). See n.29 infra. 

13. 18 u.s.c. §§ 3771, 3772 (1976). 

14. Davis v. United States, 411 U.S. 233, 241 (1973). 

15. A new rule, Rule 17 (h) , was also created providing that statements 
of potential witnesses may not re subpoenaed fran the parties exce};X: as 
pennitted by Rule 26.2. Inasnuch as Rule 17(h) is deperrlent on Rule 
26.2, primary attention must be focused on Rule 26.2. 
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After a witness other than the deferrlant has 
testifiErl. on direct examination, the court, on 
notion of a party \\ho did not call the witness, 
shall order the attorney for the governrrent or 
the deferrlant arrl his attorney, as the case may 
be, to proouce, for the examinaticn and use of 
the :rroving party any statement of the witness 
that is in their pcssession and that relates 
to the subject matter ccncerning Which the 
witness has testified.16 

16. 'Ille rerminder of Rule 26.2 is: 

(b) PRCDUCTION OF ENI'IRE ST!fi'EMFNI'. If the 
entire ccntents of the statement relate to the 
subject matter concerning which the witness has 
testified, the court shall order that the state
nent be delivered to the :rroving party. 

(c) PIDDUCTION OF EXCISID STATEMENI'. If the 
other party claims that the statezrent contains 
matter that does not relate to the subject matter 
concerning whidl. the witness has testified, the 
court shall order that it be delivered to the 
court in canera. Up:>n inspection, the court 
shall excise the portions of the statement that 
<h not relate to the subject natter concerning 
which the witness has testified, arrl shall order 
that the statemmt, with such rraterial excised, 
be delivered to the :rroving party. !my !X)rtion 
of the statenent that is withheld fran the defen
dant over his objection shall be preserved by the 
attorney for the governrrent, arrl, in the event of 
a ccnviction arrl an apfeal by the deferrlant, shall 
be ma<E available to the appellate court for the 
purpose of determining the correctness of the 
decisicn to excise the ,[X)rtion of the statezrent. 

(d) ROCESS FOR EXAMINATICN OF STATEMENI'. Upon 
delivery of the statezrent to the rroving party the 
court, upon application of that party may recess 
proooedings in the trial for the examinaticn of 
such statement arrl for preparation for its use 
in the trial. 
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The most distinctive feature of Rule 26.2(a) is its expansion of the 
disclosure requirerrent of the Jenck' s Act. Unlike the Jenck' s Act Whidl 
requires the prosecution to disclose to defense cotmsel statements relat
ing to the subject matter of the testinony of a governnent witness, Rule 
26. 2 (a) requires marrlatory disclosure by both g:>vernrrent and defense 
coonsel of "any staterrent of the witness that is in their possession and 
that relates to the subject matter cmcerning Which the witness has 
testified," even wren the witness has reen called ~ sponte by the court. 
By expa.rrling the disclosure requirement to defense counsel the rule 
arguably codifies Nobles into civilian criminal procedure,17 and signi
ficantly alters the scope of the Jenck's Act. In addition, Rule 
26.2(a) raises a most interesting question of timing. The Jencks Act. 
was enacted socn after the supreme Court's decisicn in Jencks v. United 
Statesl8 as a result of tremerrlous prosecution concern about the Court's 

16. O:m't 

(e) SANCTION FOR Fi\IUJRE 'ID PIDDUCE srATEMENT. 
If the ot.rer party elects not to carply with an 
order to deliver a statement to the moving party, 
the court shall order trat the testinony of the 
witness be stricken fran the record am that the 
trial proceed, or, if it is the attorney for the 
g:>vernrrent Who elects not to canply, shall declare 
a mistrial if rEquired by the interest of justice. · 

(f) DEFINITION. As used in this rule, a "state
nent" of a witness neans: 

(1) a written statement made by the witness that 
is signed or othetwise adopted or approved by him: 

(2) a substantially verbatim recital of an oral 
staterrent made by the witness trat is recorded con
temporaneously with the making of the oral statement 
and trat is contained in a stenograJhic, mechanical, 
electrical, or other recording or a transcription 
thereof: or 

(3) a statement, ho....ever, taken or recorded, or 
a transcript:.icn thereof, made by the witness to a 
gram jury. 

17. Critics maintain that Rule 26. 2 goes far beyorrl What was necessary 
to codify the court's position in Nobles. See, ~ note 39 infra. 

18. 353 U.S. 657 (1957) [hereinafter cited as Jencks]. 
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holding that the defense had the right to examine prior statements of 
governrrent witnesses in order to effectively cross-examine them. Although 
the nucleus of Jencks was retained in the subsilJuent statute, the prosecu
tion wasicfrotected by 18 u.s.c. § 3500(a),l which, as subse:Juently 
arrended, now states that: 

In any criminal prosecution brought by the 
United States, no statemmt or rep::>rt in the 
possession of the United Sates which was made 
by a Governrrent witness or prcspect.ive Govern
ment witness (other than the deferrlant) shal1 
re the subject of subpoena, discovery, or in
spection until said witness has testified on 
direct examination in the trial of the case. 21 

19. Congress detennined that legislation was necessary to "clarify" 
Jencks in order to avoid general disclosure of governrrent files am 
prercature disclosure of material otherwise subject. to disclosure. See 
~, [19'57] U.S. Code Cbng. & Ad. News 186~8. 

20. See n.4, supra. 

21. '!be rena.inder of the Jencks Act, 18 u.s.c. § 3500, declares: 

(b) After a witness called by the United 
States has testified en direct examination, 
the court shall, on motion of the defendant, 
order the United States to prcrluce any state
rrent (as hereinafter defined) of the witness 
in the possession of the United States which 
relates to the subject matter as to which 
the witness has testified. If the entire 
contents of any sudl staterrent relate to the 
subject matter of the testinony of the wit
ness, the court shall order it to be delivered 
directly to the deferrlant for his examination 
am use. 

(c) If the United States cla:i.ns that any 
staterrent ordered to be produced under this 
section ccntains rqatter which does not relate 
to the subject rratter of the. testinony of the 
witness, the court shall order the United 
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This prohibition is not duplicated in Rule 26.2. Rather, the Rule simply 
declares that after a witness testifies, "the court, on motion of a 
party Who did not call the witness, shall order the attorney • • • to 

21. Con 1 t 

States to deliver such statement for the inspec
tion of the court in carrera. Up::>n such delivery 
the crurt shall excise the portions of such state
rrent Which cb not relate to the subject netter of 
the testi.rrony of the witness. With such material 
excised, the court shall then direct delivery of 
such statement to the defen:lant for his use. If, 
pursuant to such procedure, any !X)rtion of such 
statement is wi~ld fran the defen:lant arrl the 
defemant objects to such withoolding, and the 
trial is ccntinued to an adjudication of the guilt 
of the defendant, the entire text of such statement 
shall be preserved by the United States and, in 
tre event the defendant appeals, shall be made 
available to the appellate court for the purpose 
of detennining the correctness of the ruling of the 
trial judge. Whenever any statement is delivered 
to a defendant pursrant to this sect.ion, the court 
in its discretion, U!X)Il application of said defen
dant, may recess proooedings in the trial for sucn 
tine as it may detennine to be reasonably required 
for examination of such statement by said defendant 
an:1 his preparation for its use in the trial. 

(d) If the United States elects not to carply 
with an order of the court under subsection (b) or 
(c) hereof to deliver to the defendant any such 
statement, or such 10rtion thereof as the court 
may direct, the court shall strike from the rECOrd 
the testi.rrony of the witness, am tre trial shall 
proooed unless the coort in its discretion shall 
determine that the interests of justice require 
that a mistrial be da:::lared. 
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• • • • prcrluce • • • any staterrent of the witness 11 22 New Rule 17 (h) 
declares that: 

Staterrents made by witnesses or prospective 
witnesses may not be subpoenae1 fran the govern
nent or the defeooant nnder this rule, but shall 
be subject to prcrluct.ion only in accordance with 
the provisions of Rule 26.2. 

'lhus the Rule contains a mandatory disclosure provision of an ambigurus 
nature. It clearly mnrlates disclosure after direct examination, but 
does not necessarily prchibit earlier disclosure by court order.23 
Notwithstarrling ntnnerous declarations by its auth:>rs am critics to the 
effect that the Rule would sinply incorporate the Jencks Act into the 

21. Con't 

(e) The tenn "staterrent", as used in subsections 
(b), (c), am (d) of this sect.im in relation to 
any witness called by the United States, means 

(1) a written statenent ma.de by said witness am 
signe1 or otherwise adopted or approved by him: 

(2) a stenograiilic, mechanical, electrical, or 
other recoroing, or a transcription thereof, Yhich 
is a substantially verl::atim recital of an oral 
statement made by said witness am recorded cm
tercµ>raneously with making of such oral staterrent: 
or 

(3) a staterrent, h:Jwever taken or recoroed, or a 
transcripti<n thereof, if any, made by said witness 
to a gram jury. 

22. Fed. R. Crim. P. 26.2(a). 

23. Fe1. R. Crim. P. 17(h) cnly prchibits the use of subpoenas rather 
than generally prchibi.ting early disclooure. Indeed it contercplates 
"prcrluction" of staterrents under Rule 26.2. Interestingly, 18 u.s.c. § 
3500(a) (1976) prchibi.ts early "sutpoena, discovery, or inspect.ion" of 
statements, ¥.bile Rule 17(h) cnly prchibits use of subp:>enas. 
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Federal Rules of Criminal Procedure, albeit with the Nobles expansion,24 
because the substance of the Act was better dealt with in the Rules, the 
anission of the Act 1 s express prchibition on earlier release appears to 
pennit that release. 25 One federal district court has in fact fourrl that 
Rule 26.2(a) pennits the court to order disclosure of statements before 

24. Hearings on H.R. 7473 and H.R. 7817, smra n.9 at 87, 151; 217-19 
H.R. Rep. 96-1303, 96th Cbng., 2d Sess. 8 1980). Note especially that 
Professor LaFave, Reporter of the Criminal Rules Comni.ttee, stated in a 
January 6, 1978, irerroranium to that ccmnittee that: 

I have not made any change regarding tre time 
wbm the mot.ion may be made. I woold note, 
however, that the camnittee has discussed on 
prior occasions the desirability of rroving the 
ti.Ire forward to the outset of trial, which as 
I understand it, is often what actually occurs 
in practice. 

Hearings on H.R. 7473 and H.R. 7817, sypra n.9 at 215. See also H. R. 
Rep. 96-1303, 96th Cbng., 2d Sess. 14 1980). 

25. Federal district court judges have ordered earlier release notwith
staniing the Act. See ~ O:Jden v. United States, 303 F.2d 724 (9th 
Cir. 1962); United States v. Algie, 503 F. Supp. 783 (E.D. Ky. 1980), 
rev'd, 667 F.2d 569 (6th Cir. 1982); United States v. Narciso, 446 F. 
Supp. 252 (E.D. Mich. 1976); United States v. Fine, 413 F. Supp. 740 
(W.D. Wisc. 1976); United States v. Garrison, 348 F. Supp. 1112 (E.D. 
La. 1972); United States v. Cobb, 271 F. Supp. 159 (S.D.N.Y. 1967). Cf. 
United States v. Holnan, 490 F. Supp. 755 (E.D. Pa. 1980); United States 
v. Goldberg, 336 F. Supp. 1 (E.D. Pa. 1971). They would th.ls prefer 
that the Act 1 s limitation on early disclosure be m:xilfied. The general 
weight of appellate autb:>rity, hONever, supports the proposition that 18 
u.s.c. § 3500(a) cbes not pennit earlier disclosure. See ~ United 
States v. Algie, 667 F.2d 569 (6th Cir. 1982) and cases cited therein. 
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carq:>letion of direct examination.26 If the Rule is so construed, that 
aspect of it alone may be sufficient to make the Rule "in conflict with" 
the Jencks Act. In sumnary, it api:ears clear that taken as a whole Rul~ 
26.2 is "in conflict with" the Jencks Act. This ccnclusion is buttressed 
by a menorarrlum auth:>red by Profess::>r Wayne I.aFave, Rep:Jrter to the. 
Crimina.l Rules O:rnmittee, in which he indicated that what are nCJN Rules 
17{h) am 26.2 were intended as arcendrrents to then i:ending Congressicnal 
legislation which was to expressly repeal the Jencks Act.27 

Once Federal Rule of Criminal Procooure 26. 2 is found to 1:e in con
flict with the Jencks Act, that statute is repealed by operation of 
law.28 In civilian life, that result is of little consSluence because 
of the applicability of the Federal Rules of Criminal Procooure to 
civilian federal cases. The result in the armed forces is, of course, 
far different because Federal Rules of Criminal Procooure are not appli 

26. United States v. Algie, 503 F. Supp. 783, 799-810 {E.D. Ky. 1900), 
rev'd on other grounds, 667 F.2d 569 {6th Cir. 1982). In Algie, the 
trial caut held that the Federal Rules of Evideoce pennitted earlier 
disclosure than penni.tted in 18 u.s.c. § 3500{a) {1976) arrl then, subse
quent to the effective date of Rule 26.2 arrl the issuance of the cpinion, 
included an "Adderrlun" stating that Rule 26.2{a) supp::>rtoo the 
result as Rule 26.2 had amerrled or repealed the Jencks Act. 
SUpp. at 796 

court's 
503 F. 

27. Hearings on H.R. 7473 arrl H.R. 7817, supra n.9, at 215. 

28. See 18 u.s.c. § 3771 {1976): See also note 26 supra. 
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cable to courts-rnartial29 and certainly the statute, which was enacted 
without specific ccncern for the military, can hardly be retained in the 
armed forces solely because of the inapplicability of its successor to 
carrts-martial. 

29. Unifonn Code of Military Justice, Article 36(a), 10 u.s.c. § 836(a) 
(1976) reads: 

Pretrial, trial and post-trial procedures 
i~ludi.n:3 nodes of proof • • • may be pre
scribed 1:¥ the President by regulations 
whidl shall so far as he considers practicable, 
apply principles of law and the rules of evi
dence generally ra:::ognized in the trial of 
criminal cases in the United States district 
courts, but v.hidl may not 1::e contrary to or 
inccnsistent with this chapter. 

Alt00ugh the President has prescribed that arrendnents to the Federal 
Rules of Evide~ are to becane automatically applicable to courts-martial 
in the absence of action to the contrary by the President, Mil. R. Evid. 
1102, the Federal Rules of Criminal Procedure are applicable to courts
martial only to the degree that the President so directs under Article 
36. They are not self-executing. Similar result, ho,.rever, could be 
reached by judicial irx:oq::oration of Rule 26.2. Thus, the Court of 
Military Appeals in United States v. Weaver, 1 M.J. 111, 117 (01A 1975), 
applying then proposed Fed. R. Evid. 609(b) directly to courts-martial, 
stated that: 

"As repeatedly held by this court, federal 

practice applies to courts-martial if not 

incarpatible with military law or with 

the special re:iuirenents of the mill tary 

establishrrent. " 


(citing United States v. Nivens, 45 CMR 194 (01A 1972): United States v. 
Knudson, 16 CMR 161 (CMl\ 1954): United States v. Fisher, 15 CMR 152 (CM\. 
1954) ). To the degree that ~ court's lan:JUage suggests automatic 
il'O)q::oration of the Federal Rules of Criminal Procedure absent express 
military justification to the ccntrary, it seems overbroad. The statement 
has its origins in United States v. Fisher, 15 Q.1R 152 (CM\. 1954), in 
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Given ooth that the Jencks Act has been repealed, arrl that Rule 26.2 
is not~~ applicable to courts-martial, the substantial bo:ly of case 
law interpreting the Jencks Act is nCM technically obsolete and tre Act 
is oo longer binding on courts-martial. 'Ihus tre i.rrnneliate question must 
re as to the effect of the repeal. With the repeal of the Act, it seems 
reasonable to conclude trat the supreme Court's original decision in 
Jencks30 is nCM applicable to courts-martiai.31 Altmugh Jencks tech

29. Cbn't 
which the court follo.ved the federal waiver rule applicable when defense 
ca.msel railed to raise a confessioo issue at trial. None of the judges, 
~ of whan ccncurred in the result only, ever suggested that the federal 
rule was considered binding as a natter of law. Although the court 
spoke in Nivens, 45 CMR at 197, and Knudson, 16 CMR at 164-65, as if the 
Fisher decision were reing used as a holding, the result in both cases 
"WOUld have been reached s irrply by using federal practice as persuasive 
precedent. Even Weaver itself can be viewed as an exercise of the court's 
usual ,EX)'Wer based upon federal precedent. In short, notwithstanding 
the court's langua.ge, there ap~ars to re oo reason to believe that the 
court has declared that the Federal Rules of Criminal Procedure will 
autanatically apply to courts-rrartial. The opinions do make it clear 
that the court could, in nonnal circumstances, incorporate civilian 
federal law into military practice as, indeed, it often has. Given the 
nature of military law, see note 38 infra, tre degree of opposition to 
Rule 26. 2 in the civilian- legal camruruty, and the significant legal 
questions rule raises in roth the civilian and military ccntext, hCMever, 
it is questionable whether the court should irx:orporate Rule 26.2. See 
notes 41-43 infra arrl acccrcpanying text. 

30. 353 U.S. 67 (1957). 

31. Alth:>ugh Congress limited tre scope of the Jencks decision in the 
Jencks Act, 18 U.S.C. § 3500 (1976), it did not disturb the basic mlding 
of the case - that the defense receive the prior statements of goveninent 
witnesses for use in defense cress-examination. O:msequently, it cannot 
re said that Congress rejected tre Court's decision in Jencks: rather, it 
clarified its reach. See ~, [1957] U.S. Code Cbng. & Ad. News 1862. 
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nically dealt with the pc:7Ner of a federal district court,32 the Court 
of Military Appeals applied Jencks to courts-martial in 1958 in United 
States v. Heinel33 indicating its acceptance of the Court 1 s holding. 
Inasmudl as Jencks itself was a potentially wide-ranging decision, 
perh~s far rrore advantageous to the defense than either the statute or 
rule, 4 the real question nrust l:E h::1.v the Court of Military Appeals will 
interpret and apply Jencks. The court has indicated that it will oonnally 
follow federal practice in such a case unless it is 11 incarpatible with 
milltary law or with the special re::iuirercents of the milltary establish

32. 'lhe narra.v' holding of Jencks was that When the defense demarrled 
specific Cbcuments for use in impeachrrent, the defense did not need to 
make an initial evidentiary sh:iwi.03 that the docurrents were in fact 
irconsistent with the testirrony of the witnesses, 353 U.S. at 666-67; an:i 
that the doa..nnents had to be given directly to the defense rather than 
initially suhnitting them to the trial judge for an initial judicial 
determination of relevancy arrl materially, 353 U.S. at 668-69. The 
latter portioo of tre holding was rn::xlified by 18 u.s.c. § 3500(b) (1976). 
'lhe Cow:t in Jencks never used Constitutional auth::>rity, an:i the case 
has generally l:een viewed as an exercise of the Suprerre Calrt's supervi
oory auth::>rity over the civilian Federal Courts; ~~ United States 
v. Augenblick, 393 U.S. 348, 356 (1969); Y. Kamisar, w. LaFave, J. Israel, 
M::x:lern Criminal Procedure 1235 n.j (4th Fd. 1974). Nevertheless, tre 
Court's opinion has strong due process and confrontatiooal overtones, 
arrl the Senate Caran:i.ttee oo the Judiciary When reporting the Jencks Act. 
seerrs to have viewed tre nucleus of Jencks as l::eing based upon due process. 
[1957] U.S. Code Cong. & Ad. News 1962. 

33. 26 Q.1R 39, 49 (CMA. 1958). 

34. 'lhe very reason for the Jerx::ks Act. itself was to protect the govern
ment against judicial "misunderstandings" of the Court's decision in 
Jencks. Accordi03 to the legislative history of the Act., trere were 
enough such holdings to severely threaten the integrity of governrcent 
files. See generally [1957] U.S. Code Co03. & Ad. News 1861-70. Given 
these opinions, it may well be trat judicial application of Jencks, 
unrestrainoo by the Jencks Act or Rule 26.2, might well 1::e invaluable to 
the defense in any specific case. Given the scope of the broad discovery 
that is canm:nplace in the anred forces, it is doubtful trat application 
of Jencks proper would create systemic effects. 
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ment. 11 35 Because the Court is not bourrl by Rule 26.2 or any applicable 
Jencks Act precedents, arrl roan exists for alteration in the present 
civilian rule when applied to courts-martial. To determine the effects 
of the Jencks Act repeal, therefore, the court nust first construe the 
Rule and then determine whether it should be adopted in wh::>le or in iart 
in vierN of the unique nature of the military criminal legal system. The 
neel for speely trials should 'V.eigh heavily in any such decision .. 

At the very least, military judges sh::>uld have the pcJW'er to require 
goverrurent disclosure by the goverrurent of witness stat.errents prior to the 
actual testinony of the witness, a ccnclusion SUPfOrtel not only by the 
text of the Rule but rrore i_np:)rtantly by the fact that the auth::>rs of 
Military Rule of Evidence 61236 deliberately anitted the Jencks Act 
limitation fourrl the in Feleral Rule of Evidence 61237 because that 
limitation "-would have shielded material fran disclosure to the defense 

[and] [s]uch shielding was consider to be inappropriate in 
vierN of the general military practice arrl policy which utilizes arrl 

35. See ~, United States v. Weaver, 1 M.J. 111, 117 (CMA 1975). See 
generally n.29 supra. 

36. Writing Usel to Refresh Menory. 

37. Rule 612 pennits an adverse party to inspect a writing used by a 
witness to refresh merrory while testifying. Mil. R. Evid. 612(2) pennits 
disclosure of a writing used to refresh marory ''before testifyinJ, if the 
milltary ju:ige determines it is necessary in the interests of justice." 
'!his clearly involves statements subject to the Jencks Act, arrl the 
Federal Rule corrlitions the application of Fed. R. Evid. 612 up::in c~ 
pliance with 18 u.s.c. § 3500 (1976). 
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el"XX)Urages broad discovery on behalf of the defense. n38 The defense 
may also argue tllat alth:>ugh Rule 26.2 arrl Jen::ks Act precedents may be 
persuasive, in view of military discovery policy they ro longer represent 
a limit on defense discovery but rather a minirrum r6'.Ilrirement. Interview 
notes, for exanple, which would not qualify for disclosure under either 
tre Act or the Rule, may no.v be disclosable to the defense. The repeal 
of the Jencks Act sh:>uld not be regarded as an unmixerl defense blessing, 
h:lwever. Altrough Rule 26. 2 ~ ~ is inapplicable to courts-martial, 
the Supreme Court recognized in Nobles the paver of a federal district 
carrt to order disclosure to the governnent of statements by defense 
witnesses. While Nobles is arguably applicable to courts-martial in 
arq event even if the substance of Rule 26.2 is not adopted, it should 
particularly apply when Jencks is invoked . on behalf of the defense. 
Thus, added ircpetus may have been given to prosecution disco\Tery of 
defense evidence by the rei:eal of the Jencks Act. In so suggesting, 
however, it is inportant to rec03I1ize tllat Nobles has been interpreted by 
many camrentators to be a very limited decision, and Rule 26.2 should 
not be ccnsidered its analogue. 39 Furtherrrore, defense disclosure under 
Rule 26. 2 cruld delay trials, arrl raises troubling legal questions under 
both civilian arrl milltary law. 

The sub silentio repeal of the Jeocks Act can be expected to be 
the subject of a significant am::mlt of litigation. Though unavoidable 
in me sense, 40 perhaps the rrost effective solution is the imnediate 
arnernment of the Manual for Courts-Martial. The solution, however, may 

38. Analysis of the 1900 Amerrlments to the Manual for Courts-Martial, 
M:M, 1969 (Rev. ed) AlS-93. 

39. See~, Pulaski, Federal Rule 26.2 and the New Mutuality of 
Discov : Constitutional Ob 'ections and Tactical Su estions, 17 Crim. 
L. Bull. 285, 288-95 1981 hereinafter cited as Pulaski • 

40. The Military Rules of Evideoce were effective on 1 September 1980, 
an::I Congress was expected to modify then prq:osed Fed. R. Crim. P. 26.2. 
ConsSiuently, the Military Rules of Evidence, Change 3 to the Manual for 
Courts-Martial, Y.Ould have been too early to encaapass aspects of Rule 
26.2. Further, the Jencks Act, although evidentiary in scope, is a 
discovery matter which wruld custanarily be ccnsidered during revision of 
the discovery portions of the Manual. 
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not be the sirrple acbption of Rule 26. 2. Altrough space does not pennit 
an extende:l discussion of the potential problems with Rule 26.2, the Rule 
enJerrlered incredible opposition ar:rl came close to Congressional rejec
tion. 41 Indee:l, Judge Hoffman, Chainnan of the Criminal Rules Advisory 
Carmitted, stated that in his opinion if the Ccmnittee had teen aware of 
the degree of oppositionJ the Rule VlOUld never have teen prCllUlgatoo.42 

Numeroos constitutional objections have been raised to the Rule's require
irent. for defense disclcsure including, anong others, self-incrimination, 
ccnfrcntation, ~ulsory process, due process, arrl effectiveness of 
counsel concerns.4 Within the military context, sare of these concerns, 
particularly those dealing with effectiveness of counsel, may be par
ticularly carpel.ling, and aspects of Rule 26.2 may thus te "inpracticable" 
within the meaning of Article 36 of the Code.44 

'Ihe demise of the Jencks Act can hardly re expected to make substan
tial changes in military legal practice. It does, hc:Mever, open sane 
avenues of interest for both defense and trial counsel, as well as the 
military judge, 45 while at tre saire tirre illustrating the nee:l for 
ccntinuous rronitoring of changes in civilian criminal law. 

41. See generally Hearings on H.R. 7473 arrl H.R. 7817, supra n. 9; H.R. 
Rep. No. 96-1302, supra n.9; Pulaski, supra n.39. Both the American Bar 
Association arrl tre Federal Public arrl Cararunity Deferrlers opposed Rule 
26.2. 

42.- Hearings on H.R. 7473 arrl H.R. 7817, supra n.9 at 100. 

43. See n.41 supra. 

44. See n.29 supra. 

45. With the demise of the Jencks Act, the trial judiciary may nON 
anticipate "Jencks Act" demarrls arrl may rG:luire disclcsure in advance of 
the direct testirrony thus eliminating the tiire ccnsuming recesses usually 
required for counsel to read the material supplied arrl detennine h::M best 
to use it. 
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~CH AND SEIZURE: APRifvER 
Part Nine: "Open Fields" and Bona Fide F.inergency 

~ of the "feN specially established and well-delineated exceptions" 
to the rule that searches conducted withoot a search warrant are ..e:E ~ 
tmreasonable under the Fourth Anendrrentl involve "open fields" and bona 
fide emergencies. They shall be considered seriatim. 

"Open FieZds": The RuZe of Hester v. United States2 

In What had been aptly described as a "rather laconic decision by 
Justice Holnes, ,.3 Hester v. United States held that the protections of 
the Fourth Anendment do not extend to observations or seizures rrade While 
a defendant is in "open fields. " In Hester, revenue officers trespassed 
on the property of defendant's father, apparently having received inforrra
tion that "noonshine" whiskey was being illegally distilled on the pre
mises. The officers did not have a search warrant. They concealed 
thermelves sane 50 to 100 yards fran the hoose, a vantage point Which 
allo.-Jed them to observe the defendant care oot of the house and hand one 
Henderson a quart bottle. An alann was given. 'Ihe defendant went to a 
car standing nearby, took a gallon jug fran it and both he and Henderson 
fled, with a revenue officer in pursuit. 'Ihe defendant dropped his jug 
and Henderson threw away his bottle. The officers recognized the contents 
of each container as illegal "m::x:mshine" whiskey. Another jar also con
containing Whiskey was famd ootside the hoose. 'Ihe Court found that no 
unconstitutional search and seizure had occurred and stated that: 

1. United States v. Reed, 572 F.2d 412 (2d Cir. 1978). In fact, the 
exceptions seem to be ever increasing "and the contents of the est.al:>
lished exceptions are rrore arrorphous than absolute." United States v. 
Smeal, 23 USCMA 347, 350, 49 CMR 751, 754 (1975). 

2. 265 u.s. 57 (1924). 'Ihe "open fields" exception is to be distin
guished fran the "plain vieN" doctrine. The "open fields" exception 
deals with a law enforcement official's right to be in a location Which 
arguably is protected by the Fourth Anendrrent. The "plain vieN" doc
trine, hcwever, deals with the officer's right to seize that Which he 
sees in plain view' When he is in a location Where he has a right to be. 
For a rrore detailed discussion of "plain vieN" see 13 'Ihe Advocate 357. 

3. United States v. Gustavo Diaz-Segovia, 457 F. SUpp. 260, 269 (D. Md. 
1978). 
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The only shadcw of a ground for bringing up the case is 
drawn fran the hYJX:>thesis that the examination of the 
vessels took place upon Hester's father's land. As to 
that, it is enough to say that, apart fran the justifi
cation, the special protection accorded by the Fourth 
Arrendment to the people in their "persons, houses, 
papers and effects," is not extended to open fields. 
The distinction between the latter and the house is 
as old as the ccnnon law (citation anitted) .4 

"Open fields" vis a vis CUrtilage 

Hester has been widely interpreted to prohibit the warrantless 
search of a residence and curtilage, While authorizing such a search of 
any area outside the curtilage.5 "Open fields" are thus defined in 
a negative fashion, i.e., any portion of the defendant's prcperty Which 
is not enconpassed within his residence and curtilage. Curtilage has 
been defined "as the area i.mnedi.ately surra.mding the residence, usuallt 
that portion of land canm:nly referred to as the 'family yard' • " 
W"lether a particular portion of the premises to be searched is within or 
withoot the curtilage is a question of fact. 'Ihe facts to be considered 
inclt.rle: "its proximity or annexation to the dwelling, its inclusion 

4. Hester v. United States, 265 u.s. at 59. 

5. United States v. Oliver, 657 F.2d 85, 86-87 (6th Cir. 1981); United 
States v. Hassell, 336 F.2d 684, 685 (6th Cir. 1964). 

6. United States v. Oliver, 657 F.2d at 87. Olrtilage has also been 
defined as "[t]he inclosed space of ground and l:uildings irrtrediately 
surramding a d:Nellinghouse • • • • A piece of ground ccmrcnly used 
with the dwelling house. A small piece of land, not neccessarily in
closed, around the dwelling house, and generally includes the ruildings 
used for darestic purposes in the conduct of family affairs • • • • For 
Search and Seizure purposes it includes those rut ruildings Which are 
directly and intinately connected with the habitation and in proximity 
thereto and the land or grounds surrcunding the dwelling which are neces
sary and convenient and habitually used for family purposes and carrying 
on darestic enjoyment." Black's Law Dictionary, 346 (5th ed. 1979). 
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within the general enclosure surrounding· the dwelling, and its use and 
enjoyment as an adjunct to the darestic econany of the family."7 

Sane courts have applied a seemingly artificial, mechanical test to 
detennine Whether a \\arrantless search and seizure was conducted within 
or without the curtilage. In United States ex rel. Sailcen v. Bensinger,8 
the issue was Whether a "g<X>Sehouse" located 400 feet fran a fann dwell
ing was within the constitutionally protected curtilage. 'lhe court can
vassed the Hester progeny in various jurisdictions and collected 13 cases 
Which recited distances between the i:oint of search and the dwelling 
house on the premises. It noted that in one case a search 80 to 90 feet 
C:May fran the house was outside the curtilage, 9 While in another case a 
search 210 to 240 feet C:Ma.Y was held to be within the protected area.10 
Bensi~er disnissed the latter case as an aberration and extracted the 
follo.ving conclusion: 

[T)he cases display a perfect syrraretry and enunciate a 
clear rule: any outruilding or area within 75 feet of 
the house is within the curtilage and an_y ootbuilding 
or area further than 75 feet is ootside the curtilage.11 

7. care v. United States, 231 F.2d 22, 25 (10th Cir. 1956), cert. 
denied, 76 s.et. 788 (1956). The care guidelines have been fairly well 
accepted for ascertaining the curtilage. United States ex. rel. Saiken 
v. Bensinger, 546 F.2d 1292, 1296 (7th Cir. 1976). 

8. 546 F.2d at 1292-1293. In Bensinger the defendant's fann contained 
20 acres with all the residential and agricultural structures located on 
the sooth 5.5 acres. A hoose and sane 14 outbuildings, including the 
"goosehouse" were located 400 feet fran the house. The entire fann was 
surroonded by a fence. 'lhe "goosehoose" itself v.es enclosed with its 
own fence "for the purpose of containing the geese, and obviously not 
for the privacy of the dwellers in the hoose." 'l\vo portions of the fann 
driveway, a trailer parking area, a gate and at least one 
between the dwelling hoose and the "goosehouse." Id. at 
victim's body was found near the "goosehoose." 

fence 
1297. 

were 
'lhe 

9. United States v. Minton, 488 F.2d 37 (4th Cir. 1973). 

10. 'Walker v. United States, 225 F.2d 447 (5th Cir. 1955). 

11. United States ex rel. Saiken v. Bensinger, 546 F.2d at 1297. 
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Tresspass on "Open Fields" 

Prior to 1967 the "original unlawful trespass on the [defendant's 
premises] was immaterial. 1112 This \10.S because the court's focal point 
was prcperty, not people, and since the Fourth Amendrrent' s protection 
did not extend to any area outside of the curtilage, trespassing in such 
area was of no ooncern to the court.13 For example, in United States 
v. Sims,14 agents stationed in an cpen field ootside the curtilage nade 
observations through binoculars of activity within the curtilage. The 
court held that "[i]nfonnation gained as a result of a civil trespass 
nay lawfully be used as a basis for obtaining a search warrant so long 
as the trespass is limited to areas not a part of the defendent' s 
curtilage. 1115 

Katz v. United States,16 changed the focus of the Fourth Amendrrent 
and reco:Jnized that its protection against unreasonable searches and 
seizures extends to people and not si.rrply "areas. 11 17 The Court wrote: 

For the Fourth Arrendlrent protects people, not places•. 
What a person knONingly exposes to the public, even in 
is his a.vn hone or office, is not a subject of Fourth 
Amendrrent protection. But What he seeks to preserve 
as private, even in an area accessible to the public, 
may be oonstitutionally protected.18 

12. United States v. Salli, 115 F.2d 292 (2d Cir. 1940). See, ~' 
United States v. Preisen, 96 F.2d 138 (2d. Cir. 1938). 

13. Hester v. United States, 265 u.s. at 58-59. 

14. 202 F. Supp. 65 (E.D. Tenn. 1962). 

15. Id. at 66. 

16. 389 u.s. 347 (1967). 

17. Id. at 353. 

18. Id. at 351-352 (citaticns anitted). 
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The expectation of privacy doctrine of Katzl9 substantially m::rlified 
the open fields exception. Katz established a ~prong test: 

• • • there is a tYJOfold requirenent, first that a 
person have exhibited an actual (subjective) expecta
tion of privacy and, second, that the expectation be 
one that society is prepared to recognize as 
'reasonable'.20 

Perhaps no cases better illustrate the irrpact of Katz on the "open 
fields" exception than United States v. Oliver, and United States ex rel 
Gedko v. Heer, supra. In Oliver, the defendant was graving na.rijuana on 
a very rerrote area of his large farm. 'Ihe governmmt agents trespassed 
upon the defendant's prcperty, detected the na.rijuana, and arrested the 
defendant. The civil trespass and search of the "cpen fields" v.ere not 
prchibited under Hester: ho.vever, the cnurt noted that the defendant had 
locked the gate Which closed the private road to his property and had 
posted ''No Trespassing" signs. The defendant's expectation of privacy 
\\eS found to be both subjectively and objectively reasonable and the 

19. United States v. Perez, 440 F. supp 272, 287 n.4 (N.D. Ohio 1977). 
carpare United States v. Oliver, 657 F.2d 85, 87 (6th Cir. 1981) (Katz 
shifted the enphasis fran ccmron-law property distinctions to an inquiry 
in Which the individual's reasonable expectations of privacy are the 
focal point) and United States ex rel. Gedko v. Heer, 406 F. SUpp. 609, 
614-615 (W.D. Wis. 1975) (Katz abolished reliance upon camon law property 
concepts, including "open fields, " and curtilage in search and seizure 
cases: Hester no longer has any independent rreaning except to shew that 
"open fields" were not areas in which one traditionally could have expected 
privacy) with United States v. Gustavo Diaz-Segovia, 457 F.Supp. 260, 
269 (D.ffi. 1978) (the "cases seen to indicate that despite the adrronition 
in Katz that the Fourth Arrendrrent protects people not places, property 
concepts have not been entirely ruled out of consideration by the courts 
in determining the legality of governmmtal intrusion into individual's 
prq:>erty") and United States v. French, 414 F. supp. 800, 805 (W.D. 
Okla. 1976)tKatz did not overrule Hester: "'Ihe doctrine of Hester 
retains its vitality") • 

20. Katz v. United States, 389 U.S. 347, 361 (1975) (Harlan, J. 
concurring) • 
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conviction was reversed.21 '!he evidence v.ould have been admissible 
had not Katz nodified the doctrine.22 

In Heer23 the defendant ONned 160 acres of \f..Oeded, hilly land. It 
was enclosed by a fence Which contained "No Trespassing" signs. Govern
nental agents, without consent, entered the property by climbing over 
the fence. 'Ihey crossed open fields and concealed themselves al'.x:>ut 300 
to 400 feet fran the house, Where they were able to see and listen to 
the defendant and his wife make incriminating statanents in their back~ 
yard. When the defendant was seen gathering marijuana bushes, the agents 
noved in and nade an arrest. '!he governrrent argued the applicability of 
the Hester "open fields" exception. The argurrent was rejected, the court 
concluding that the defendant's actions reflected an expectation of pri 
vacy on his land and that, objectively vier.ved, such an expectation was 
reasonable.24 Katz, the ccurt continued, shculd not be read restric
tively.25 - 

Conclusion re the "Open Fields" Exception 

Katz has nodified the Hester decision significantly. Government 
agents nay no longer trespass with irrpunity on a defendant's property. 26 
Even the nost restrictive reading of Katz holds that agents nay not 
searc;h dwellings or vehicles and, indeed, ma.y not even peer into such 
such structures or vehicles fran "open fields" without first obtaining a 
search warrant.27 The location of the intrusion by governmental agents 
is no.¥' one of several factors to be considered in evaluating the reason
ableness of a defendant's expectation of privacy as to the activities 

21. United States v. Oliver, 657 F.2d 85, 87 (6th Cir. 1981). 

22. Id. 

23. United States ex rel. Gedke v. Heer, 406 F. supp. 609, 612 
(w.o. Wis. 1975). 

24. Id. at 614-615. 

25. Id. at 614. 

26. See note 19, supra, and accarpanying text. 

27. United States v. Gustavo Diaz-SaJovia, 457 F.SUpp. at 270. 
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carried on by the defendant in that place. 28 'Ihe detennination whether 
an "open field" is within or withcut the protection afforded by the 
Fourth Amendment requires a careful exantlnation of all the facts, and 
must be ffi3.de on a case by case ba.sis.29 

II. Bona Fide Emergency Exaepticn 

'Ihe oona fide emergency exception to the warrant requirement has its 
genesis in dictum found in a 1947 United States supreme Court decision: 
"[t]here are exceptional circumstances in which, on ha.lancing the need for 
effective law enforcement against the right of privacy, it nay be con
tended that a rragistrate's warrant for search rray be dispensed with. 1130 
Shortly thereafter, the Supreme Court suggested that such a circumstance 
might occur "where the officers, passing by on the street, hear a shot 
and a cry for help and demand entrance in the name of the law. 1131 over 
the years, the doctrine has been expanded and applied in numercus cir 
cumstances.32 

In United States v. Srneal,33 the Cburt of Military Appeals held 
that rx:>licemen who received a telephone call that the accused's wife had 

28. United States ex rel. Gedke v. Heer, 406 F.SUpp. at 615. 

29. Id. 

30. Johnson v. United States, 333 U.S. 10, 14-15 (1947). 

31. McDonald v. United States, 335, U.S. 451, 454 (1948). 

32. See, ~, United States v. Barone, 330 F.2d 543 (2d. Cir. 1964), 
cert. denied, 377 U.S. 1004 (1964) (rx:>licerren entered a rcx::m in a l:x:>ard
ing hcuse because they heard screams enanating therefran; the screams 
were fran a man, and the rx:>licerren were justified in entering and inves
tigating even though t'hD females who answered the door assured then that 
nothing was wrong); Wayne v. United States, 318 F.2d 205 (D.C. Cir.), 
cert. denied 375 U.S. 860 (1963) (forcible entry pennitted as it rray have 
been to aid an unconscious or dying ~); People v. Neulist, 43 App. 
Div. 2d. 150, 350 N.Y.S. 2d 178 (1973) (rx:>lice called to hare of defend
ant and victim, because latter found dead in bed; rx:>lice remained at the 
hcuse after body rercoved; within an hcur the rx:>lice v.ere infonred that 
the decedent was a hanicide victim; they then seized itara in the bedrocm 
where the victim was intially found) • 

33. 23 US01A 347, 49 01R 751 (1975). 
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shot herself caild, as an exception to the rule that entry withoot a \\ar
rant is .E!:E ~ unreasonable: (1) enter the horre wi~oot a warrant, and 
(2) remain at the hare even after the emergency which had authorized 
their entry was tenninated by the wife's rerroval to a hospital. Further, 
the court held that other investigators coold enter the hoose withoot a 
warrant, and investigate the possibility that the shCXJting of the 
accused's wife may have been a criminal act. 34 Evidence found during the 
ccurse of that investigation was held admissible. 

Not only may a police officer properly on the scene investigate the 
circumstances on behalf of an apparent victim, it has been stated that an 
affinnative obligation to do so exists.35 The existence of a bona fide 
ernergency36 justifying the warrantless entry is less difficult to estab
lish than either the extent or timing of the investigation made subsequent 

34. Id. at 351-356: 49 CMR at 755-760. 'Ihe investigator in Smeal testi 
fied that during the course of his investigation he observed blood in the 
bathtub. He was infonred that blood was also seen in other parts of the 
house, including on a telephone in the bedroan. He went into the bedroc:m 
and observed spots on the flCXJr "that appeared to be blood that had been 
wiped up." A security policenan, hearing about the spots, went into the 
bedroan to loci< at them. Wlile there, he observed a typewriter through 
the open door of a closet: he could distinguish the characteristics of 
the typewriter and knEW they matched those of typewriters \\hich had been 
reported stolen. The policeimn noved the machine in order to expose its 
serial nunber. The policeran then left the bedroan and told an OSI agent 
about his observations. The agent went into the bedroan, looked at the 
typewriter and made a note of the serial nunber. It was subsequently 
detennined that the typewriter \\as stolen and Sergeant Srreal was charged 
with and convicted of its theft. Id. at 348-350: 49 CMR at 752-754. 

35. United States v. Rodriquez, 8 M.J. 648, 653 (AFG1R 1979): United 
States v. Barone, 330 F.2d 543 (2d. Cir. 1964): People v. Neulist, 43 
App. Div. 2d. 150, 350 N.Y.s. 2d. 158 (1973). 

36. 'Ihe existance of a rona fide emergency is apparently dependent 
on whether there are any exigent circurrstances. See United States v. 
Hoffman, 607 F.2d. 280 (9th Cir. 1979). In Hoftman police officers 
entered appellant's trailer and seized a shotgun after being told by 
firemen, who had just extinguished a fire there, that they had found the 
weapon. The court ruled the entry irrprcper inasmuch as the police did 
not enter to aid in extinguishing the blaze, which was already under con
rol, and the evidence was not in danger of being destroyed. 
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to entry. While government agents need not shut their eyes to itars 
which are in plain view and may make a reasonable investigation into an 
apparent crime, 37 they may not rurnrrage aba.lt the premises hoping to turn 
up contraband or incriminating evidence. 38 E\lrther, the time which 
elapses between entry and investigation is of irrportance: officials may 
secure the area, have the victim rerroved, and continue with the investi 
gation,39 hlt they may not depart the premises and subsequentlyre-enter 
to conduct a delayed search.40 

Conclusion re Bona Fide Emergency Exception 

It has long been the rule that "p::>lice officers may enter a dwell
ing withcut a warrant to render emergency aid and assistance to a person 
whan they reasonably believe to be in distress and in need of that 
assistance. 1141 A forcible entry is pernrl.ssible even if t.he person in 
distress is not on the premises, so long as the officers reasonably 
believe that the person is in the dwelling and in need of assistance.42 
Ho.vever, entry may not be made withcut a warrant if the officers know 

36. (Continued) 

Althcugh the tenn "errergency" was not used, the court's holding equated 

to a finding that no errergencies existed. 


In Mincey v. Arizona, 437 u.s. 385, 393 (1978), the Supreme Court 
held that a search whiCh continued for four days after a homicide 
investigation began cnuld not be justified as an emergency search. 

37. United States v. Rodriquez, 8 M.J. 648, 652 (AFCMR 1979). 

38. United States v. Gray, 484 F.2d 352 (6th Cir. 1973). 

39. United States v. Smeal, 23 USCNA 347, 49 01R 751 (1975); People v. 
Neulist, 43 App. Div. 2d. 150, 350 N.Y.S. 2d. 158 (1973). 

40. Preston v. United States, 376 U.S. 364 (1964). 

41. Root v. Gauper, 438 F.2d 361, 364 (8th Cir. 1971); accord, United 
States v. Rodriquez, 8 M.J. 648, 652 (AFCMR 1979). 

42. W:iyne v. United States, 318 F.2d 205 (D.C. Cir.), cert. denied, 375 
u.s. 860 (1963). 

118 


http:assistance.42
http:search.40


for a fact that the victim is not in the dwelling.43 Once entry is 
properly ma.de, the officers rray rerrain on the premises and conduct an 
investigation. The failure to maintain a continuing presence at the 
scene subsequent to a proper entry will preclude governrrent officials 
fran re-entering and conducting a delayed investigation. 

43. In Root v. Gauper, 438 F.2d. at 365, the victim called the telephone 
operator, stated that his wife had shot him, and requested an ambulance. 
An anrulance driver and two law enforcement officials were notified, and 
each headed for the victim's house separately. The ambulance driver 
arrived first, renoved the victim fran the hoose and placed him in the 
ambulance, and was on his way to the hospital when he saw the law en
forcement officials driving t.oNard the victim's· hoose. 'Ihe anrulance 
driver infonred them by radio that he had rerroved the victim fran the 
hoose and was on his way to the hospital. 'Ihe law enforcarent officials 
proceeded to the house and entered it by an unlocked door. Inside they 
foond a shotgun and sare shells. 'Ihe evidence shatld have been excluded 
because the officers in fact had no reasonable belief than an errergency 
existed at the time they entered the hoose. Id. 
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EfHICS RClJND TABLE 


In this installment of Ethics Round Table, the staff of The Advocate 
examines the ethical responsibilities attending the irrpeachrnent of pro
secution witnesses knONn to be testifying truthfully. 

Faots 

As defense oounseZ for Private Jones, you have disoovered that an 
important government witness, SpeoiaZist Four Smith, was oonvioted in 
a oiviZian oourt severaZ years ago for embezzZement. This information 
wouZd oertainl.y be usefuZ when oross-e:x:amining Smith beoause of its 
tendenoy to show the witness to be dishonest. Its impaot is even more 
benefioiaZ, however, beoause you are oertain that the witness is emo
tionaZZy unstabZe and wouZd break dcwn if questioned about the inci
dent. You are unoertain, however, whether you oan use the evidenoe, 
inasmuoh as your oZient has toZd you that Smith's e:r:peoted testimony 
is the truth. Moreover, Smith has oonoeaZed his oonviotion ·during 
the oourse of his entistment from his fetZow servioe members, friends 
and most of his family. ReveZation cf this information wou"ld have a 
detri.-mentaZ impaot on Smith's personaZ Zife and on his future in the 
miUtary. 

Di.scussicn 

A defense counsel's kno.Yledge that a prosecution witness is testi 
fying truthfully has always been a factor to be considered when both 
detennining whether to inpeach the witness and detennining which rrethod 
is to be used. Concern with the witness' veracity is especially i.nportant 
where the method of inpeaclunent would have a detrlinental impact on the 
witness. Professional standards have always urged the attorney to avoid 
needlessly harassing or degrading a witness in the process of providing 
a zealous defense. See M:xlel Code of Professional Responsibility, [here
inafter cited as Model Code] I:R 7-102(A) (1), I:R 7-106(C) (2), arrl a: 
7-25. An attorney should be COJirizant of the rights of third parties. 
See M:Jdel Rules of Professional Conduct, Rules 3.4 and 4.4. 

In the past it was generally felt that it was irrproper to use cross
examination to destroy truth, or to seek to confuse or erribarrass a wit 
ness. See ABA standards Relating to the Defense Function, Section 7. 6 
ccmnentary (1976); The Aril!f LaW'fer, page 4 (December 1977). Public 
policy, it was argued, required that truthful witnesses be encouraged to 
testify without fear of public embarrassment. Id. The relevant standard, 
therefore, originally read that defense eotmsel "should oot misuse the 
poNer of cross-examination or irrpeachrnent by errploying it to discredit 
or undennine a witness if he knoNs the witness is testifying truthfully." 
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ABA Standards for Criminal Justice: '!he Defense function [hereinafter 
cited as The Defense Function or A.Bl\ Standards] Standard 4-7.6 (200. 
Edition 1980) (history of standard). 

Under the recently prorrulgated ABA Standards, the relevant section 
noN provides: 

(b) A lawyer's belief or kno.vledge that the witness 
is telling the truth does not preclude cross-examina
t ion, but should, if possible, be taken into account. 
(enphasis added). 

The Defense Function, Standar<l 4-7.6. 

Although the factors discussed above are still relevant, the original 
standard was changed to make it clear that "it is pennissible, if neces
~' for defense counsel to cross-examine vigorously witnesses Who are 
believed or knCMn to be testifying truthfully." See The Defense Function 
Standard 4-7. 6 and related ccmnentary (errphasis added). Under this 
standard, counsel are to vigorously cross-examine a truthful witness, 
bearing two ethical considerations in mind: (1) it should be done only 
if necessary to the defense, and (2) if _IX)ssible, the advocate s.'1ould 
avoid confusing and embarrassing the witness. * Where the defense' s 
alternatives are limited and the defemant nevertheless wishes to put 
the prosecution to its hrrden, the decision mt to attack a witness' 
crErlibility would essentially deny the deferrlant an effective defense. 
Such a failure has been cited as a factor in finding that a defense 
counsel was ineffective. See Moore v. UnitErl States, 432 F.2d 730 (3d 
Cir. 1970). Additionally, Where the defense counsel has learned of the 
truth of the witness' testirrony solely because of the deferrlant' s state
ment, his failure to use it w::>uld violate ethical considerations since 
he would in effect be using the statements against the client. See 
M::>del Code ~ 4-5. 

*ABA Standard for Criminal Justice: '!he Prosecution Function, Standard 
3-5.7 (2d Erlition 1980) imposes a stricter standard on the prosecutor and 
cautions him to "not use the fO'ler of cross-examination to discredit or 
undennine a witness if the prosecutor knONS the witness is testifying 
truthfully." Cf. United States v. Logan, 12 M.J. _ (A0-1R 1982) (rehear
ing required. by prosecutor's efforts to support the credibility of a 
governm:mt witness regarding testirrony he knew was false) • 

121 




Under the facts of this case, the defense counsel nust inpeach 
Smith if not doing so would jeopardize the defense. The defense counsel 
would have to evaluate the contribution Smith will make to the truth
firrling function of the trial in light of the damage to the witness. 
From the ccmnentary accarpanying the nev.r standard it afPears that a 
direct balancing is not appropriate and that the attorney's duty to his 
client is the pa.rarrount consideration. Any attack on Smith should, of 
course, take into account the tactical consequences of the merril::>ers' 
adverse reaction to undue humiliation of the witness. 
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PROPOSED INSTRUCTION 

Eyewitness Identification 

In a previous "Side Bar" feature, the staff of The Advocate endorsed 
the use of the tvb:lel Special Instructions on Identification proposed in 
Unite:i States v. Telfaire, 469 F.2d 552, 555 (D.C. Cir. 1972). See 13 
The Advocate 437 (1981); ~ also BroNer, Attackin~ the Reliabil:ITY of 
Eyewitness Identification, 12 The Advocate 62 (1980 • '!hat instruction 
is set forth belo.v, and 'Where identification is an issue, defense counsel 
should request that it be presented to the court members: 

One of the rrost inportant issues in this case is 
the identification of the accused as the perpetrator 
of the crime. The government has the burden of 
proving identity beyorrl a reasonable doubt. It is 
not essential that the witness himself be free fran 
doubt as to the correctness of his statement. l-bw
ever, you, the jury, nust be satisfie:i beyorrl a 
reasonable doubt of the accuracy of the identifica
tion of the accuse:i before you rmy convict him. 
If you are not convince:i beyorrl a reasonable doubt 
that the accuse:i was the person 'Who camtl.tte:i the 
crime, you rrust firrl the accuse:i not guilty. 

Identification testirrony is an expression of belief 
or irrpression by the witness. Its value depends on 
the opportunity the witness had to observe the 
offerrler at the time of the offense and to make a 
reliable identification later. 

In appraising the identification testimony of a 
witness, you should consider the follo.ving: 

(1) Are you convince:i that the witness had the capa
city and an adequate opportunity to Observe the 
offender? 

Whether the witness had an adequate opportunity to 
Observe the offerrler at the time of the offense will 
be affected by such matters as how long or short a 
time was available, ho.v far or close the witness was, 
hON gOJd were lighting oorrlitions, 'Whether the witness 
saw or knew' the person in the past. 
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[In general, a witness bases any identification 
he makes on his perception through use of his senses. 
Usually the witness identifies an offemer by the 
sense of sight - but this is mt necessarily so, and 
he may use other senses.]* 

(2} Are you satisfioo that the identification made 
by the witness subsequent to the offense was the pro
duct of his CMn recollection? You may take into 
account both the strength of the identification arrl 
the circumstances under which the identification was 
made. 

If the identification by the witness may have been 
influencoo by the circumstances under which the 
accused was presented to him for identification, you 
should scrutinize the identification with great care. 
You may also consider the length of time that lapsoo 
between the occurrence of the crime arrl the next op
portunity of the witness to see the accusoo, as a 
factor bearing on the reliability of the identifica
tion. 

[You ma.y also take into account that an identifica
tion made by picking the accusoo out of a group of 
similar in:Uviduals is generally rrore reliable than 
one which results fran the presentation of the 
accusoo alone to the witness.] 

[ ( 3} You may take into account any occasions in 
which the witness failoo to make an identification 
of the accusoo, or made an identification that was 
inconsistent with his identification at trial.] 

(4} Finally, you rrust consider the crooibility of 
each identification witness in the saroo way as any 
other witness. Consider whether he is truthful arrl 
whether he had the capacity arrl ogx:>rtunity to make 
a reliable observation on the matter coveroo in his 
testim:>ny. 

*Sentence in brackets ([]} to be used only if ar:propriate. Instructions 
may be insertoo or m:xlifioo as ar:propriate to the proof arrl contentions. 
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I again enphasize that the burden of proof on the 
prosecutor extends to every element of the crime 
charged, and this specifically incltrles the burden 
of proving beyond a reasonable doubt the identity of 
the accused as the perpetrator of the crime with 
which he stands charged. If after examining the 
testirrony, you have a reasonable doubt as to the 
accuracy of the identification, you rrust find the 
accused not guilty. 

Several circuits nON require special jury instructions on identifi 
cation test.ircony when the defense counsel requests them or when the 
evidence indicates a danger of misidentification. See United States v. 
Hodges, 5:U5 F.2d 650, 652-53 (7th Cir. 1975) (trial court requirerl to 
instruct jury concerning dangers of mistaken identity and failure to 
give instructions substantially equivalent to District of Columbia Circuit 
med.el instructions viewed with grave concern): United States v. Barber, 
442 F. 2d 517, 528 (3d Cir. 1971) (requiring jury instruction that iden
tification testi'TIOny be received with caution and scrutinized with care 
unless witness had goo:i oppJrtunity to observe accused and identification 
was pJsitive, was not ~akened by prior failure to identify or prior 
inconsistent identification, and remained pJsitive and unqualified after 
cross-examination), cert. denied, 404 U.S. 958 (1971): cf. United States 
v. Dodge, 538 F.2d 770, 784 (8th Cir. 1976) (court will closely scrutinize 
failure to give cautionary instructions when identification based solely 
or substantially en eyewitness test.ircony: Telfaire rco:lel instructions 
not expressly adopted), cert. denied, 429 U.S. 1099 (1977): United States 
v. Holly, 502 F.2d 273, 275 (4th Cir. 1974) (substantial equivalent of 
Telfaire m:rlel instructions required when only evidence identifying 
defendant is eyewitness testirrony). But cf. United States v. Scott, 578 
F.2d 1186, 1191 (6th Cir.) (m:rlel instruction not required when identi 
fication corrdx>rated by nonidentificaticn evidence), cert. denied, 439 
U.S. 870 (1978). . 

other circuits have declined to irrpose such a requirerrent, or have 
made it less stringent. See, ~, United States v. Kavanaugh, 572 F.2d 
9, 12-13 (1st Cir. 1978}(m:rlel instruction not required even when 
appropriate arrl failure to give instruction not reversible error when 
independent evidence connected defendant with crime): United States v. 
Arraral, 488 F.2d 1148, 1151 (9th Cir. 1973) (jury instruction that 
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identification testirrnny be received with caution or suggesting inherent 
unreliability of eyewitness identification mt required): United States 
v. Evans, 484 F.2d 1178, 1188 (2d Cir. 1973) (refusal of request for 
special instructions not error When full opportunity afforded to develop 
all facts relevant to identification) : McGee v. United States, 402 F. 2d 
434, 436 (10th Cir. 1968) (jury instructions that prosecution lll.lst prove 
deferrlant's guilt beyorrl reasonable doubt sufficiently address issue of 
mistaken identification). Nevertheless, the decisions requiring special 
instructions on identification reflect a developing perception of the 
crucial role eyewitness testircnny often plays in criminal trials. 
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SIDE MR 

Speedy Trial: Novel Prejudice 

In the March - April 1981 issue of The Advocate, Major Nagle addressed 
the issue of denonstrating prejudice in "s_peedy trial" cases. See Nagle, 
Denonstrating Prejudice In "Speedy Trial Cases", 13 The Advocate2(1981). 
In a recent coort-martial, the milltary judge granted a defense not.ion for 
dismissal en 6th Arremment grounds. The accused was charged with the 
pcssession and use of marijuana. Charges were preferred on 22 April 1981, 
1:::ut the accused wasn • t brought to trial for five nonths. There was no 
pretrial conf:inement or restrict.ion. During the Article 32 investigation 
arrl en several occasions thereafter, the defense counsel requested expedi
tia..is disposition of the case, and later, suhnitted a written request for 
speedy trial. Upon raising the notion at trial, the defense eotmSel 
was unable to denonstrate any prejudice in terntS of trial preparation. 
Instead, thra..igh the testinony of the accused arrl his wife, the folla.vi.ng 
as_pects of _personal prejudioo to the accused were denonstrated in specific 
detail: 

(1) Family life hardship: Due to his perrling E'IS, the oousehold 
gJOds of the accused were shipped to the U.S. prior to trial. Consequently, 
the accused's children had to sleep on the floor, arrl encountered a:nsider
able disrupt.ion :in their personal lives. 

(2) Financial hardship: The accused also faced a rent increase 
after the expiraticn of his rormal lease, since he coold not rotate, thus 
necessitating a loan~ Due to staying beycnd his EI'S, a short te:rm exten
sicn en his auto insurance at a higher rate was also necessary. 

(3) Psychological damage: The accused's wife . testified that the 
accused's rrental and physical health had deteriorated While waiting trial, 
arrl that their a:njugal relationship had suffered. 

In cpposition to the not.ion, the governrrent relied on United States 
v. Shy, 10 M.J. 582 (ACMR 1981): United States v. Rachels, 6 M.J. 232 
(CM\. 1979): United States v. Ammdscn, 49 01R. 598 (CM\. 1975): arrl. United 
States v. Nelson, 5 M.J. 189 (G1A 1978). IbNever, these governrrent cases 
may be distinguished on the follONing gro..rrrls: 

(1) No prejudice to the· accused was occasioned by the delay: 

(2) .tb danarrl for s_peedy trial had 'teen made prior to trial: 

(3) There were extraordinary difficulties encountered by the 
goverment in preparing for trial (overseas witness pro
blems, etc. ) 
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In disnissing the charges the military judge found that the length of 
the delay .....es inordinate, that the accusro had consistently asserted his 
right to a speedy trial and that he had been prejudiced. It should also be 
added that the goverrunent .....es unable to denonstrate any cogent reason for 
the delay. 

The aggressive deronstration of prejudice at trial will establish a 
record for appeal, and may result in irnrrediate relief at the trial level. 

Post Conviction Remedies 

Clients at all levels of courts-martial are often interestro in \I.hat 
happens to them after the military justice system is thra.igh with them, hON 
they can get out of the s~stem sooner, or how they can alleviate certain 
aspects of their sentences. 

Virtually all clients receive the follONing infornation if their case 
is appealed to the Court of Military Review. The advice may often be rrore 
timely - and of greater assistance to the client -- if it is rendered 
.i.rmaliately after sentencing at all levels of courts-martial. Needless to 
say, not all i;:ost-conviction remedies will be applicable to. every client. 2 

a. All individuals confined in the Disciplinary Barracks, or in other 
federal correctional facilities as a result of a court-martial sentence, 
may request clemency from the Comandant of the USDB or frcm the ffi:my 
Clemency Board. Restoration to duty will be considered only ui;:on written 
application.3 Clemency requests to the Connandant should be addressed and 
sent directly to: 

1. For a rrore detailed review of many ,FOSt-conviction reredies, attorneys 
should see Reardon and carroll, After The Dust Settles: Other lt>des of 
Relief, 10 The Advocate 274 (1978). 

2. Paragrarn 6-19, ffi:my Regulation 190-47, Military Police - The United 
States Arrrr:f Correctional System (Cl, 1 Nov. 80) ootlines Arrrr:f i;:olicy per
taining to mitigation, camrentation, remission and suspension of sentences 
adjudged by courts-martial; paragraph 6-19c outlines the ~s of the 
Secretary of the ffi:my; paragrarn 6-19d governs the p:JWers of the Judge 
Advocate General, the Carmandant of the USDB, and the p:::iwers of caruranders 
of various levels. 

Attorneys should also familiarize thanselves with Chapter 6, Section 
IV, AR 190-47, regarding clemency and terrq:orary parole. 

3. Id. 
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Ccnumrrlant 
U.S. kr:m:f Disciplinary Birracks 
U.S. Anny Camined Anns center 

Fort Leaven.-.orth, Kansas 66027 


No particular fonn or fornat is re::iuired for su:h a rffluest, and letters 
or other sufPOrtin:J doa.mentation fran ministers, fanily, friends, or 
anployers, nay be attached. 

Clanency requests to the Ant¥ Clanency Ibard are governed l:y Arn¥ Regula
tion 15-130. This re::iuest fur clerrency should be addressed and sent to: 

Department of the Anny 

A'ITN: Anny Clem:m Of lbard 

Washin_jton, D.C. 20310 


The Anny Clanency !bard is locate:l in the Pentagon, Roan 1E486, and nay be 
contacte:l at (202) 697-7775. 

b. For irrlividuals seeking to appeal further a .:pecial court-martial 
in v.hich a pmitive discharge v.e.s adjW.ged, the Anny Discharge Review 
Board (ADRB) nay revieN the case to detennine if an error or injustice has 
occurred. To rresent the case to the AIRB, a DD Fbnn 293 nust be filled 
out catpletely in accordance with Ant¥ Regulation 15-180 (see especially 
Appendix B-2(1)), and fonardErl through l.SARC:EAC if the puniti~ discharge 
has been issued, arrl directly to the Discharge RevieN Ibara, if it has not. 
The addresses of these orgmizations are: 

u. s. kr:m:f Reserve Corrponents Personnel arrl 
Admi.nistration center 
St. Louis, Missarri 63132 

Departnent of the Anny 

ATI'N: Anny Discharge RevieN Ibard 

Wishingt.on, D.C. 20310 


The Discharge RevieN Board is locatoo in the Penta;JOn, Roan 1E489, and 
may be contactErl at (202) 695-4682. 

c. For irrlividuals trie:l ly general cxurt-martial, or if their appli 
cation to the ADRB has been denied, a petition may be filed with the Anny 
Board for Correction of Military Records. An application for review to the 
ABCMR nust be made on a DD Fbnn 149, v.hich nust be filled mt in acordance 
with the instructions in Ant¥ Regulation 15-185 (see especially Section 
III, para. 6) • This application should be addressErl and sent to: 
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Department of the Arrrr:f 
A'ITN: Arm:! Board for the Correction of Military 

Records 
Washington, D.c. 20310 

This lx>ard is located in Roan 1E512 at the Pentagon, and nay be contacted 
at (202) 695-4298. 

d. Relief rray be requested directly fran the Secretary of the Arrrr:f 
under the provisions of Article 74, Unifonn Code of Military Justice (u:MJ), 
10 u.s.c. §874 (1976), either seeking a suspension of all or _part of the 
sentence (Art. 74(a)), or substitution of an administrative discharge for 
the punitive discharge (Art. 74(b)). 

Applications for relief to the Secretary of the Arrrr:f do not require any 
_particular form or fonnat, and like applications to the Canmandant of the 
USDB, may include any forms of documentation, with as nuch favorable 
infornation as possible. If your client is requesting this type of relief, 
he should include the follo.ving: "Under the provisions of Article 74, 
l01J, I am requesting • " The letter, along with any attachrrents 
should be sent directly to: 

Secretary of the Arrrr:f 

Department of the Arrrr:f 

washington, D.C. 20310 


e. Finally, after the expiration of three years fran release fran 
confinerrent, a client may wish to apply for the highest form of clerrency 
available, the Presidential Pardon. 'Ihe President has the constitutional 
po.ver to grant pardons for federal offenses. Wlile the pardon signifies 
forgiveness for an offense, it does not change the nature of a discharge, 
nor will it expunge a record of conviction. A presidential pardon does, 
ha.vever, relieve the recipient of legal disabilities attached to a convic
tion by reason of federal law. Whether or not an accused has lost any 
state civil rights as a consequence of a federal conviction depends 
entirely upon the laws of the state in 'Which he resides or atterrpts to 
exercise such rights. The presidential pardon nay, ha.vever, be ccnpelling 
evidence 'When a client petitions state authorities to restore such rights. 

The ba.sis on 'Which a pardon is usually granted is the demonstrated good 
conduct of the petitioner for a certain period of tine after release 
fran confinement. Arrong the factors considered are any subsequent arrest 
record, financial and family responsibilities, and reputation in the com
munity. These and other relevant considerations are carefully revier.Ned to 
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determine Whether the petitioner has becane and is likely to continue to 
be a resi:onsible, law-abiding person. An inforrration packet concerning a 
petition for Presidential Pardon nay be obtained fran: 

Pardon Attorney 

United States Department of Justice 

Office of the Pardon Attorney 

Washington, D.C. 20530 


Upgrading of Military Administrative Discharges 

Available fran the Veterans' F.ducation Project is a looseleaf manual 
on the tipg'rading of military discharges. Of particular interest to 
counsel in the field are the chapters Which discuss i:ost-discharge appel
late practice, with very useful information as to hON the best record nay 
be developed at the administrative board hearing level. 

For instance, counsel are frequently confronted with hearsay evidence 
at an elimination hearing. Sare courts have held that written witness 
statenents deny the servicarember's right to confront and cross-examine a 
witness. An objection to the proi:osed staterrent' s admission prior to the 
convening of the board and a request for the production of the witness 
will preserve the issue for appeal. This is but an isolated exarrple as to 
hOo\f the rcanual, Which is replete with regulatory and case citations, cCA.Jld 
be of assistance to the defense counsel in the field. 

Requests for this rranual should be addressed to: 

Veteran's Education Project 

Department M 

1346 Connecticut Ave. N. W. 

'Washington, D.C. 20036 


'Ihe price of the rranual is $75.00 for government offices. 
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CASE NOTES 

Synopses of Selected Military, Federal, and State Court Decisions 

CCXJRI' OF MILITARY REVIEW ~ISICN3 

SENTENCE: Death Penalty, Forfeitures 

United States v. Matthews, M.J. CM 439064 (ACMR 17 March 1982) • 
(AOC: CPI' Russelhlrg) 

The accused was sentenced to death for prem:rlitated nurder am. rape. 
The court found Article 118, UCNJ and the system of sentencing and appeal 
in the military to re sufficient to allow capital punishrrent under Funnan 
v. Georgia, 408 U.S. 238 (1972). 'I'h3 eight judge ma.jority found the mili 
tary system substantially similar to that approved in Jurek v. Texas, 428 
U.S. 262 (1976). Co~luding that Jurek ra:iuired no finding of aggravating 
circum.stances other than trose pleaded arrl proved during tre case-in
chief, the ma.jority held the court-ma.rtial 's finding of premeditaticn to 
1::e a sufficient limitation m the :rmrrders for Which capital punishrrent is 
autrorized. It analogized the process of revie.v by the a:mvening autln
rity arrl the courts to the expedited procedures in those states Which 
have constitutional statutes. 

Four judges dissented. The principle dissent reasoned tre court 
rreml::ers' attention was not focused on tre aggravating factor during treir 
deliberation en sentence, arrl that this defect prevents the appellate 
autrorities fran determining whether the death sentence was the result 
of arbitrary or freakish decisions. Anotrer dissent ccncluded that 
premeditation was not such a co~ete or rreaningful factor that it should 
distinguish between Who srould die am. Who srould live. 

HoNever, an eight judge ma.jori ty also disapproved the convening 
authority's action applying tre adjudged total forfeitures as of the 
date of action, since confinenent at hard lab::>r was not adjudged. Con
finenent is p:trt of a death sentence Olly as a necessary iilC'.ident to tre 
executicn of that sentence arrl not as a punishrrent unto itself. Since 
forfeitures may not be applied to a servicemerciber not ccnfined urrler 
Article 57, UCMJ, they may not be . applied to a perron confined only 
because of a death sentence. 

This case will 1::e subject to mandatory revie.v by the Court of Mili 
tary .nppeals under Article 67(b) (1), ua.u. 
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JURISDICTION: Discharge and Reenlistment 

United States v. Horton, 01 439334 (AQ.1R 15 March 19821 (urpub.). 
(AOC: CPI' Castle) 

The accused reenlisted prior to his ETS, carpleting all the necessary 
incidents by 28 August 1979. He was given prcspective effective dates of 
discharge arrl reenlistrrent of 29 arrl 30 August 1979, respectively. The 
discharge was given only for the purpose of reenlistrrent and the prcspec
tive dating of the orders was purely administrative. The court relied 
on United States v. Noble, 13 US01\ 413, 32 01R 413 (1962) arrl United 
States v. Solinsky, 2 US01A 153, 7 Q.1R 29 (1953) holding that there 
had reen m actual return to a civilian status, and thus that military 
jurisdiction ccntinued for offenses camnitted during the earlier enlist 
rrent. United States v. Ginyard, 16 USQ.1i\ 512, 37 Q.1R 132 (1967) was 
distingui"shed as there tre accused was discharged arrl subsequently 
reenlisted without having carpleted the incidents of reenlistrrent prior 
to his discharge. The offenses involved did not qua.lify under Article 
3(a), UCMJ. 

POST-TRIAL REVIEW: !rrproper Matters 

United States v. McCray, 01 440167 (ACMR 26 February 1982) (unpub.). 
(AOC: CPI' Bro.ver) 

In an adderrlum to his Post-Trial Review, the staff judge advocate 
rrentioned that the accused had failed a polygraph examination, taken 
voluntarily after he made caiflicting staterrents to CID. The coort 
directed a new review and action, holding that it is pennissible for a 
cawening auth:>rity to ccnsider the results of a polygraph examination 
to insure that m injustice is Cbne to the accused, but such evidence 
rray not be used to b:>lster findings of guilty. What may be used in 
famr of an accused may not always 1:e enployed against him. Since this 
error was canmitted in an adderrlum to the post-trial review suhnitted in 
response to a Goode rebuttal, the waiver rules of United States v. Goode, 
1 M.J. 3 (01A. 1975) are inapplicable. 

EVIDEN::E: Relevance of Prior Convictioo 

United States v. Saxon, ~ 81-1298 (NM::MR 22 Februa.ry 1982) (unpub.). 
(AOC: I.CDR Warden, USN) 

To prove that Saxon was a deserter, the governrrent s}u.,.red that he 
had escaped fran lawful confinerrent by intrcrlucing d:>currents reflecting 
his cawiction arrl sentencing tr:f general court-martial. The doa.nnents 
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revealed that Saxon had been ccnvicted of mcr., wrcngful appropriation 
of a notor vehicle, and voluntary manslaughter. The defense had rn 
objection to the court merrbers learning the accused was in ccnfinerrent 
at the beginning of his absence (he pleaded guilty to PW:JL as a lesser 
included offense am to escape fran crnfinerrent) , but did object to 
their 1::eing aware of the specific offenses for which that confinerrent 
was :i.nposed. 'Ihe court agreed that these portions of the exhibits sh:mld 
have 1::een kept fran the court, citing Mil.R.Evid. 403 and United States 
v. Spletzer, 535 F.2d 950 (5th Cir. 1976). 

FEDERAL CCXJRr DECISIONS 

APPREHENSION: Probable Cause 

United States v. r.brin, 665 F.2d 765 (5th Cir. 1982). 

Morin aroused police attention through his actions in purchasing 
a plane ticket fran Miami to Dallas/Ft. Worth; he fit a drug courier 
profile used by agents to identify drug traffickers. A ba.ckgroun:i check 
revealed previous narcotics crnvictions. At the Dallas/Ft. W:>rth airport, 
a drug detection dog failed to provide probable cause for a search of 
r.brin' s luggage, am Morin declined to crnsent to a search. He proceeded 
to Austin where he was approached in a nen' s roan. M::>rin ''was literally 
caught with his pants dONn in an otherwise enpty public bathrocrn. " While 
Morin stocrl before a urinal, he was surrounded by four agents, one of 
Whom told him he was a suspect, crnfiscated his airline ticket and asked 
for his identification. The court held that "successive steps of an 
individual based en the sane information strrngly imicate a firrling that 
an arrest has taken place." Since the arrest was unsupported by probable 
cause, all fruits thereof had to 1::e suppressed. 

EVIDEN:E: Relevance of Co-Conspirator's Conviction 

United States v. Jimenez-Diaz, 659 F.2d 562 (5th Cir. 1981). 

In a conspiracy trial, the prosecutor called a co-conspirator wh:> 
had previously pleaded guilty to the ccnspiracy. Crcss-exarnina.tion 
created the inpression that this co-conspirator had bought his freedan 
by agreeing to testify. 'lhe judge then inforrred the jury that this ccr 
conspirator had previously pleaded guilty. 'lhe court held that the guilty 
plea of a ccrconspirator is admissible Where the defense itself has created 
the false inpression that the co-conspirator went: carpletely free fran 
prcsecution, that such evide~ was not nore prejudicial than probative 
under the circumstances, and that the judge did not stray from his 
neutrality by disclosilg the clarifyirg information hirrself. 
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WITNESS: Waiver of Corifrontation Rights 

United States v. Thevis, 30 Crim.L.Rep. 2373 (5th Cir., 11 January 1982). 

The deferrlant nurdered a key goverrrnent witness prior to trial, but 
after that witness had testified at a grarrl. jury proceeding. The nurder 
was dem::nstrated cy clear arrl. o::nvincin:r evidence arrl. was held to cpe:rate 
as a waiver of any object.icn to tre admission of the testinony en hearsay 
or Sixth Amerrlment grounds. 'lhe testirrony fran the grarrl. jury proceooing 
was admitted even though it may nd:. have met the foundational r0:1uirerrents 
of Foo.R.Evid. 804(b)(5). The court reasoned that both the hearsay· rule 
and the Sixth Arrendrrent' s Confrontation Clause were desigied to protect 
the saroo interest: the deferrlant 1 s need to ccnfrcnt witnesses against 
him. Since it was the defendant who prevented the witness fran testifying, 
he waived the right to o::nfrcnt that witness. 

STATE ca.JR!' DOCISION 

SF.ARCH AND SEIZURE: Exigent CirC'llIT5tances 

People v. Riegler, 179 Cal.Rptr. 530 (Cal. Ct. App. 30 Dec. 1981). 

Interpreting New York v. Belton, U.S. , 101 S.ct. 2860, 69 
L.Ed.2d 768 (1981), the court held that, even where a sealed opaque 
container could have teen openerl lawfully at the tine it was seized, a 
delay of five h:::>urs before opening it can rerrler the search invalid. 
Riegler received packages which were known by investigators to contain 
hashish. A search warrant rad teen issued for the seizure of the pack
ages if they were found at a specific location, but when the warrant was 
executed the package had been rerroved to another place cy Riegler. He 
was stepped about 100 miles away and arrested. 'Ihe packages were seized 
arrl. taken to a police office where they were cpened with:::>ut a warrant. 
'Ihe court concluded that Belton pennits the warrantless search of con
tainers found within the passen:rer carpartrrent of an autonobile cnly if 
it is contenp:>raneous with the arrest of the autorrobile's ocrupants. 
Neither the fact that the police could have lawfully searched at the 
tine of seizure oor their having obtained a warrant for the search of 
the original location of the packages was found to effect this result. 

Notice 

Readers who desire copies of unpublished military decisions in 
case notes, may obtain them by writing Case Notes Editor, 'Ihe Advocate, 
~fense Appellate Division, United States Arm:! Legal Services Agency, 
Nassif Building, 5611 Columbia Pike, Falls Church, VA 22041, or by 
teleph:::>ning Autovon 289-2247. during duty hours or 289-2277 during off 
duty hours. 
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USCMA WATCH 

Synopses of Seleoted Cases in Whioh 

The Court of Military Appeals Granted 
Petitions for Revie~ or Entertained 

Oral Argument 

During March and April 1982, the Coort granted petitions for review 
on a wide variety of issues ranging fran whether the existence of prior 
rnn-judicial punishrrent can be proved by testi.rrony of a CID Investigator, 
United States v. McGill, A01R 440661, ~· granted, __ M.J. __ (01A. 7 
April 1982), to whether a supervisinJ aut.rority's 321-day delay in 
approving a conviction violates military due process, United States v. 
Sutton, NCMR 81-1944, ~· granted, _ M.J. _ (OlA 15 March 1982). 

The Court also continued to grant petitions for review in cases 
involvinJ cocaine offenses, United States v. logan, AFCMR S25324, ~· 
granted, __ M.J. __ (CM\ 18 Mar 1982) arrl failure to assign errors 
before the coorts of Military Review, United States v. Riggs, AFCMR 
S25232, ~· granted, _ M.J. _ (CM\ 15 March 1982) and United States 
v. Hullum, NCMR 81-0112, ~ granted, _ M.J. (CM\ 11 March 1982). 

SlM1ARY DISIDSITIONS 

MULTIPLICI'IY 

The Court continues to dismiss mult.iplicious charges swnnarily, even 
Where there was n:> object.ion or notion at trial, arrl Where the military. 
judge considered the offenses nultiplicious for sentencinJ purposes. In 
United States v. 'fusing, NCMR 79-1856, ~· granted with sunmary disposi
tion, M.J. (01A. 1 March 1982), darraging g:>verrment prq>erty in 
violaticn of Article 108, UCMJ, was held, under the facts of that case, 
to be multiplicioos with the offense of hazarding a vessel in violation 
of Article 110, UCMJ. In United States v. Terrell, AQ.1R 441483, ~ 
granted with sunmary disposition, __ M.J. __ (01A. 12 April 1982) an 
assault arrl l::attery was deerne:l "so united in tbre, circurrstance arrl 
i.npulse" as to be a part of the aggravated assault alleged in a separate 
specification. The Ccmt' s act.ions dictate that a not.ion on nultiplicity 
for sentencing puq:x::>Ses slnuld rootinely be follCMed by a notion for 
dismissal of the lesser charge. 
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FAIWRE TO INSTRUCT 

Appellant was charged with conspiracy to camnit aggravatoo assault 
and with aggravated assault in United States v. Buckroth, NCMR 81--0250, 
~· granted, _ M.J. __ (011\ 8 March 1982), sUIT1IBry disp:?sition 

M.J. (CW\. 11 March 1982). The military judge failed to instruct 
on the element of aggravation in each offense and the Court required the 
findings of guilty as to aggravated assault in each specification to be 
set aside, and remarrled the case with orders to approve only the lesser 
includoo offenses of assault and conspiracy to camri.t assault. No sen
tence relief was directoo. 

GRAN'IED ISSUES 

CHARGF.s: Variance 

In United States v. Foster, ACMR 440218, pet. granted, __ M.J. __ 
(011\ 10 March 1982), the appellant was charged with laroony of liquor 
fran an officer's club warehouse as larceny of government property. At 
trial the proof established that the liqwr was the property of a rx>n
apprcpriated fund instrumentality, and not the property of the United 
States Governrrent. The Coort has agreoo to examine the issue of whether 
alleging larceny of property of the United States government and proving 
laroony of property of an instnmentality of the United States governrrent 
caistitutes a fatal variance of prex::>f. 

DUE PRO:ESS: Post-Trial Delay 

In United States v. Sutton, NCMR 81-1944, ~· granted, __ M.J. 
(CMA. 15 March 1982), the coort will consider whether an unexplainoo 

321-day delay in approval of a coo.viction by a supervisory auth:>rity 
is a denial of military due process. J\ppellate defense ccunsel are 
arguing, inter alia, that such a delay is a violation Article 98, u:=MJ, 
Which makes it an offense to unnecessarily delay the disposition of the 
case of a person accused of an offense under the u:MJ. 
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JURISDICTION: Speedy Trial 
EVIDENCE: Rape Shield Statute 

In United States v. Colon-Angueira, AQ.1R 440537, ~· granted, __ 
M.J. (G1A 18 March 1982), the Court will decide whether a 54-day 
delay for a government-requested psychiatric examination should 'be charge
able to the governrrent absent sane reruttal by the goverrurent sh:wing 
exceptional circurrstances. The Court will also examine the question of 
whether the refusal of the milltary judge to allow the defense coonsel 
to question the ca:rplainant in a rape case abcut the ccnsensual sexual 
interca.irse with mm other than her husl:Bnd Which occurred after the 
alleged offense was cc.nstitutionally pennissible in light of the sixth 
anendrrent' s confrontation clause. The defense argued that the testinony 
was relevant to the issue of cc.nsent. 

EVIDENCE: Search and Seizure 

In United States v. Thrower, 01 441048, ~. granted, __ M.J. __ 
(CMA. 12 April 1982), the Ccurt will decide whether marijuana discovered in 
the camon area of a barracks roan should have been suppressed Where an 
NCD perfonning a pest-field exercise health and welfare inspection for 
wrota:hnic devices had been told that the appellant was seen in his 
roan on the norning of the inspection cutting up a white po.vder. After 
a cursory inspection of the roan, the NCO was told that the appellant 
probably kept his "stuff" in the camron area of the roan and the marijuana 
was then fourrl in the seat cushion of a chair. · 

In United States v. Law, NCMR 79-1011, ~· granted, __ M.J. __ 
(CMA. 2 March 1982), the appellant is challenging the admission of eviderx::e 
procured during an administrative inventory of the contents of his per
sonal reggage by unit personnel. The inventory was cooducted without 
locally required written authorization and with the assistance of an NIS 
agent who was investigating the larceny for which the appellant was 
subsequently convicted. Ca.insel should 'be aware that the Court is willing 
to examine those cases where a facially valid inventory inspection may 
have 'been used as a justification for a prosecutorial search. 
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CDNVENING AUlliORITY: Premise of Clemency 

The Court will consider whether a convening authority abused his 
discretion in making a pranise to grant clemency crntingent en o:npleting 
the trial within 15 days of referral in United States v. Mitchell, A01R 
16222, ~· granted, _ M.J. _ (CW\ 29 March 1982). Defense appellate 
ccunsel are arguing, inter alia, that the condition is an improper dele
gation of clemency p:1Ner to the trial counsel, who has the discretion to 
deny clemency by delaying too trial beyond the 15 days. 

OFFENSES: Felony Murder 
EVIDENCE: Statements ReIIDte in Time 
INSTRI.JCI'IONS: Prerreditation 
SENI'ENCIN3: Statements by Accused 

Several isues graving out of a rape-rrurder trial will be examined by 
the Court in United States v. Teeter, 12 M.J. 716 (1981), ~·granted, 

M.J. (01A 18 March 1982). The court will decide whether sexual 
fantasies by the appellant, described during a drinking bout which was 
rerrote in time fran the charged offense, should have been admitted at 
trial. The court will also examine the validity of the felony murder 
rule in the military arrl whether an accused can be found guilty of both 
felony nurder and premeditated murder arising out of the sane hanicide. 
The standard instruction on prerreditation will be examined to determine 
if it sufficiently distinguishes retween premeditated and unpremeditated 
nurder. Finally, the Court will decide whether the prc::hibition en state
rrents by the accused during the sentencing portion of the trial which 
exterrl to legal justification or excuse, p:iragraph 75c(2), M0-1, 1969, 
en::arpasses staterrents nade by too appellant relating to the defense of 
alibi, or in the alternative, whether paragraph 75c(2) of the Manual for 
Courts-Martial violates the Fifth Arrendrrent. 

Sentencing: Proof of Prior Non-Judicial Punishrrent 

D.iring too sentencing portien of trial the military judge rejected a 
preferred I:lP.. Form 2627, Record of Proceerlings under Article 15, tx:MJ 
because too signatures were illegible. D.iring rebuttal too trial coonsel 
recalled a CID agent to testify that he was aware that the appellant had 
rereived prior ron-judicial punishrrent for sod.any. In United States v. 
McGill, ACMR 440661, pet. granted, _ M.J. _ (01A 7 April 1982) the 
Court will determine whether such testirrony nay be used to abrogate the 
procedural protections enurrerated in United States v. Maclc, 9 M.J. 300 
(CM\ 1980) am United States "!'· cross, 10 M.J. 34 (CMZ\ 1980). 
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Court Members: Indepenaent view of the scene of the criroe 

Whether the prejudice caused by the admittedly i.nproper, indeperrlent 
examination of the scene of the alleged crime by a court menber can be 
nullified by the fact that the infornation he aaiuired was already within 
the general kncwledge of the other court matbers will be decided in United 
States v. Witherspoon, A01R. 439581, ~· granted, M.J. (CNA 12 
April 1982). 

Jurisdiction: Kidnapping 

In United States v. Williams, ACMR 440077, ~·granted, __ M.J. __ 
(CMA. 12 April 1982), the Coort will decide whether a kidnapping on Fort 
lbcrl, d1arged under 18 United States Code § 120l(a)(2), alleging that 
the act was d:>ne within the special maritime and territorial jurisdiction 
of the United States, requires the govemrrent to prove the basis of 
federal jurisdiction at Fort fbod as an elerrent of the offense. 

RE:EORTED ARGUMENTS 

Sentencing: Convening Authority' s Action 
Special Writs: Jurisdiction 

In United States v. Bullington, 12 M.J. 570 (ACMR 1981) (denial of 
Writ of Mandanus), Writ Appeal filed 14 Decerrber 1981, argued 23 March 
1982, a bad-cooduct discharge had been held to be inproperly inposed be
cause the milltary judge failed to instruct the court rrenrers that the 
discharge was authorized only b....~use the appellant had been fourrl guilty 
of two offenses autmrizing confinenent in excess of six nonths. On 
remand the convening auth::>rity changed the discharge to two additiona.l 
nonths of confinenent. When this was challenged by a special writ, the 
Army Court of Military Review errlorsed the new sentence. Appellate 
coonsel argued that Article 64, U<MJ, paragraph 88 M0-1, and prior case 
law limited the ccnvening authority to either auth::>rizing a rehearing on 
sentence or approving only those rermining p:>rtions of the original 
sentence that had been legally adjudged. Government counsel argued that 
the approved sentence was correct because it was less severe than the 
cdjudged sentence arrl within the jurisdictional limits of a properly 
instructed court. 
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Governrrent co.msel also argued that the Court did not have jurisdic
tion to hear the writ appeal because no discharge rerrained and, absent 
the discharge, Article 69, UCMJ, was the appellant's sole avenue of review. 
Appellate defense counsel resrx:inded that the Arrey Court decision being 
challenged had not been rendered pursuant to Article 69 jurisdiction 
and once the Arrey Court of Military Review accepted jurisdiction to hear 
a case under any provision except Article 69, the court C01ld exercise 
its supervisory authority under Article 67 to examine the propriety of 
the lcwer C01rt 1 s decision. 

Jtrlge Fletcher wanted to kno.v What limits were placed on the conven
ing authority's discretion if he did have the authority to change the 
bad-conduct discharge to sore other punishnent. Judge Everett and 
Judge Cook each inquired hON the additional confinement could be justified 
if the convening authority did not first treat the discharge as correct 
in law. 

Exit Gate Searches 

In United States v. Alleyne, CM 439423, ~· granted, 11 M.J. 162 
(CMA 1981), argued 21 April 1982, a military ,EX)liceman testified that 
sare unidentified cx:mrander had authorized crnplete searches of all 
persons and vehicles entering or leaving a United States base in Korea. 
No further evidence as to the necessity for or scope of the search was 
admitted, although the military ,EX)licenan did admit that in practice nost 
of the searches were rather perfunctory checks for identification and 
passes. Appellate defense counsel challenged the search on the grounds 
that insufficient facts were in the record to establish a predicate for 
the search, ~ United States v. Hayes, 11 M.J. 249 (CMA 1981), and even 
if the predicate for the search was sufficiently established, too nuch 
discretion as to the scope of the search had been vested in the personnel 
conducting the search. 'Ihe govemnent defended the search procedures 
either as a canrrand-directed inspection or as an overseas gate search. 
The Court expressed concern that developing teclmical rules for gate 
searches \\Ould unduly burden camranders with an infinite variety of 
practical problems. 
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Sentencing: Announcement of Sentence 

In United States v. Lee, ACMR 14567, ~· granted, 11 M.J. 170 (CMA 
1981) , argued 25 March 1982, the millta.i:y judge sealed the sentence 
worksheet 'Which he later read aloud in the absence of court members. The 
military judge had adopted this procedure to avoid pootponing trial \I.bile 
the appellant sought adminstrative revieN of the USAREIJR, 45-day speedy 
trial rule. Appellate defense counsel naintained that the procedure 
precluded the court marbers fron detecting clerical error in preparation 
of the sentence v.orksreet am also delaye:l the effective date of the 
sentenC'e. Appellate defense COlU'lSel further argued that the military 
jtrl~ had oo discretion to violate the Article 53, UCMJ, ra:iuirerrent that 
the president read the sentenC'e aloud in open court. The goverrment 
disputed this "plain error" argurrent, noting that the defense had not 
objected to the judge's procsdure. Judge Fletcher pointed out that 
under United States v. Dunks, 1 M.J. 254 (CMA 1976), the better procedure 
wculd have been to grant a cxntinuance before camencing a trial en the 
merits. 
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ON THE RECORD 
Ol' 

QuotabZe Quotes fPom Aatuai 

Reaol'ds of TPiaZ Reaeived in DAD 


MJ: [I]t is my 
sentences you: 

duty as military judge to inform you that 

To be rerlucerl to the grade of E-1, to be 
separaterl fran the service with a dis
honorable discharge, a total forfeiture 
of all _pay arrl allo.vances, arrl to be 
confinerl at hard labor for 7 years. 

You nay be sea.terl. 

this court 

There being oo other cases to be trierl at this time -

~= Pardon me, 
special court-nartial. 

Your fbnor. The court that is convenerl here today is a 

MJ: Oh, I'm sorry. 

******************** 

MJ: Ckay, let's have that markerl as an appellate exhibit. 


OC: What nl.11\ber are we up to? 


MJ: One. 


******************** 

(Alibi witness urrler cross-examination by~): 
WIT: It was no special day ••• the 15th of December was -- we had a 

_party, just basically laughing around. 

~= You had a party? NCM, didn't you just tell us you watcherl the 
Muppets arrl had a couple of beers arrl went to sleep? 

WIT: 'lllat was a _party to me. I'm n:Jt userl to big things. 

~= I see. 

******************** 
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(Military Judge questioning witness to disrespect offenses). 
Q: Did he address anyone that night that was not an officer as, "sir?" 

A: No, sir, I don't think - I don't recall hearing any. 

Q: Were there any NCOs around? 

A: Yes, sir, there was. 

Q: HON was he addressing the NCOs? 

A: Usually, by swinging his fist at them. 

******************** 

(Question to accused during sworn statement during sentencing). 
Q: Have you enjoyed your military life? 

A: Yes, sir, I have, up until today. 

******************** 

(Psychiatrist testifying on behalf of accused Who attenpted to nurder 
his wife). 

[H]e was scm:what hurt that, after bestONing watches and mink coats 
on his wife, his wife had given him a pair of tweezers for Christmas. 

******************** 

(TC argument on sentencing) • 
'!be goverrnrent is not trying to be an ogre. [We] are not trying to 

be reminiscent of Les Miserables where we sentenced people to 20 years 
at the gallONs for stealing a loaf of bread to feed a starving family. 
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