




(ffNING STAID'ENTS 
·overview 

The goverrment' s ccnparatively extensive investigative resources may 
place an accused at a disadvantage unless his defense comsel is familiar 
with available discovery tools. An understarxling of the JenCks Act, 18 
u.s.c. §3500 {1970), is crucial in this regard, and the lea:l article 
should assist the reader in interpreting and applying that statute. 
The se::ond article, authored by a formar milltary judge, presents a 
useful "checklist" of camon offenses under the Unifonn Code of Military 
Justice and discusses the manner in which the "mi.stake of fact" defense 
may negate or reduce culpability for trose criroos. 

The staff continues its seriatim review of judicially r~ized 
exceptions to the fourth arrendrrent' s warrant requirarent in part seven 
of "Search and Seizure: A Priroor. " This issue's installnmt addresses 
searches ccnducted at the gates of military installations located within 
the United States, and CCJTipleroents our analysis of border and overseas 
gate searches at 13 The Advocate 43 { 1981 ) • In the "PrOiX)sed Instruction" 
feature, the staff suggests a m:xlification of the standard "conspiracy" 
instruction found at paragraph 3-3, Dept. of Arm:f, Parrphlet No. 27-9, 
Military Judges' Guide {1969), and in "Ethics Round Table," -we examine 
trn responsibilities attending the presentation of witnesses who nay 
incriminate themselves. Finally, this issue includes the annual index 
for Volume 13 of the journal. 

Preview 

'Ihe next issue of The Advocate will contain articles pertaining to 
Military Rule of Evidence 403, and the role of Arm:! regulations in cx:urts­
nartial. 
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THE JEtO<S ACr: AN mrror:x:cTORY ANALYSIS 
by MP. James W. KesleP* 

The heightened resp:msibility place:l up:>n military defense camsel 
by the Military Rules of Evidence urrlerscores the nee:l to be totally 
infonred of an accused's right to discovery. In this regard, an under­
standing of the Jencks Actr [hereinafter the Act] is crucial mt cnly 
because it is a valuable tool of discovery in its o,.m right, rut also 
because it clarifies the sccpe arrl application of Military Rules of Evi­
den:e 505(g) (3) (B) and 612. '!he Act establishes a procedure Whereby 
the defense can demarrl the production of prior statements arrl reports 
made by prosecution witnesses. However, the Act does oot create a general 
right of discOV'ery for the defense, 2 and is instead limite:l to the 

*MP. KesZeP, a foPmeP member of the U.S. APmy JAG Copps, 

Peceived his B.A. and his J.D. fPom the University of GeoPgia. 

While on active duty, he acted as both tPial and defense 

counsel foP the XVIIIth AiPborne Corps at FoPt BPagg. He 

is a Captain in the Reserves (213th MilitaPy Law CenteP, 

Chamblee GeoPgia), and has completed the JAGC Advanced 

CouPse. He is now in private practice in CaProllton, GeoPgia. 


1. For earlier accoi.mts concerning the Jencks Act in military practice, 
see O'Brien, The "Jencks Act" - a R ·zed Tool for Mili Coonsel, 11 
The Advocate 20 1979 ; an:1 Waldrop, The Jencks Act, 20 A.F.L. Rev. 93 
(1978). '!he Jencks Act, 18 u.s.c. §3500, appears 111 this article's Appen­
dix. See aloo Fed. Rules er. Proc. Rule 26.2, 18 U.S.C. (eff. 1 Dec. 
1980).~le 26.2 parallels the Act, except paragraph (a) is mt included, 
arrl remainin:J paragraphs give arry party who did oot call the witness too 
right to examine arrl use arry statanent of the witness (except state:nents 
by the deferrlant) in the propcnant' s possession 'Which relates to the wit­
ness' testim::>ny, sli:>ject to the saioo requirements of relevancy. For an 
interesting opinion discussing Rule 26. 2 in conjunction with the Act arrl 
other authorities, see United States v. Algie, 503 F.Supp. 783 (E.D. 
Ky. 1980), reversed, 30 crim.L.Rep. (BNA) 2285 (6th Cir. 8 Jan. 1982). 

2. While this article is limited to discOV'ery mandated by the Jencks Act, 
other considerations affect the scope of discovery. For exanple, Brady v. 
Marylarrl, 373 U.S. 83, (1963) held that the failure to disclo6e arry excul­
patory evidence violates due process regardless of the reason for oorrlis­
closure. See also United States v. Agurs, 427 U.S. 97 (1976); Giglio v. 
United States, 405 u.s. 150 (1972). For a discussion of the interface be­
tween the Jencks Act and trial ca.msel' s ethical obligations under Brady, 
supra; ~ generally, Note, Protecting a Defendant's Constitutional Rights: 
The Jencks Act and the Inadequacy of the Good Faith Exception, 59 B.U.L. 
Rev. 695 (1979). 
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production of stat..errents Which relate to the testirrony of govemrent 
witnesses on direct examination. The government's statutory obligaticn 
to produce these statements arises only after 
has testified on direct examination.3 

the prosecution witness 

In working 
points: 

with the Act, defense coonsel soould consider several 

(a) What constitutes a "statement" urrler the Act? 

(b) When <bes the gover~nt pcssess a statem:mt? 

(c) When and how is a 
statement ma.de? 

re:iuest for a witness' 

(d) What sanctions, if arr:f, are available if the 
gover:m1a1t refuses to prod~e a requested 
statement? 

Defining 11Staterrents11 Under the Act 

In framiD,;J a request for production, defense eotmsel must renerber 
that the Act was designed to limit access to governnent files in criminal 
prosecutions. Thus, producible statem:mts are available to the defmse 
only after the prosecution witness has testified on direct. To prevent 
a "fishing expedition" of government records, it is "incunbent up::n the 
defense to be definitive in their re:iuest at least to the extent of 
limiting their derrands to 'statements,' 11 4 Which can fairly be - said to 
be the prosecution witness' ONn words, "rather than the product of the 

3. See United States v. Dansker, 537 F.2d 40 (3rd Cir. 1976) (Act does 
nJt awly to presentence report prepa.red by Court order); United States v. 
Atkinson, 512 F.2d 1235 (4th Cir. 1975) (Act irrposes nJ affinnative dlties 
on trial judge or government, absent valid, timely defense request); 
United States v. Hutal, 416 F.2d 607 (7th Cir. 1969) (Act does not apply 
to CX)Urt's witness); UnitErl States v. Erlichman, 389 F.Supp. 95 (D.C. Cir. 
1974) (Act does nJt awly to testimony before co03ressional canmi.ttee); 
See also United States v. Jacks:>n, 33 a.m. 884 (AFBR 1%3) (demand urrler 
Act nust be oonorErl if Article 32 investigatio;J officer calls governnent 
law enforcement agent) • 

4. Gordon v. UnitErl States, 344 U.S. 414, 419 (1953); Foster v. United 
States, 308 F.2d 751, 755 (8th Cir. 1962) (request for gov~t agent's 
entire case file deniErl). 
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investigator's selections, interpretations and interpolations...5 Conse­
quently, a defense request for the production of an investigative case 
file, or a re:iuest for the court to inspect a file and retrieve arry 
infonnation helpful to the defense, will be overbroad. To use the Act 
effectively, defense counsel should ask each witness \'whether he was 
questioned by a governnent agent, or signoo or concurred with arq state­
irents developed by the agent. If relevant staterrents exist, defense 
ca.msel will· be prepared to request the goverrment to produce them. 
In sh:::>rt, the ti.Ire to detennine the existence of possible Jencks Act. 
stateirents is before, rather than during the trial. 

The defense counsel's hardest and rrost imp:>rtant task is to establish 
that a ·government witness' prior remarks constitute a "statement" within 
the rooaning of the Act. The Act restricts the definition of "staterrent" 
in order to "limit the right of inspection for use in cross-examination 

· to reascnably accurate or authenticated staterrents and reports, for which 
the witness, not the Government agent, is responsible. 116 'lhe Act limits 
inpeachment evidence to the witness' ONn 1N0rds. Ho,.rever, as required by 
Section 3500(b) of the Act, those 1N0rds or staterrents must relate to the 
subject matter of the witness' test:i.nony on direct examination. The oourt 
nust detennine the statement's relevance to the witness' testirroni. In 
making that detennination, crurts wi11 not "speculate as to whether or 
not an otherwise pr:oducible staterrent • • • will be of any use to the 
defermnt for inpeachrrent purposes, 117 and arry issue as to the statement's 
admissibility as evidence is irrelevant.a 

There are tv.u definitions of "statamnt" incluied in the Act. Ibth 
nust be examined carefully in order to transfonn a requested document or 
recording into a producible staterent. Section 3500(e) (1) "contetplates 
a writinJ which the witness is able to recrl and, if satisfied as to its 
accuracy, to adopt or approve by signature or otherwise. 119 It is not 

5. Palenro v. United States, 360 U.S. 343, 350 (1959). 

6. United States v. Palenro, 258 F.2d 397, 399 (2nd Cir. 1958). 

7. Lewis v. United States, 340 F.2d 678, 682 (8th Cir. 1965). 

8. Palenro v. United States, supra note 5, at 353. 

9. United States v. 'lhoma.s, 282 F.2d 191, 194 (2nd Cir. 1960). Section 
3SOO(e) (3) applies to statements given to grand juries and therefore it 
will not be discussed. The question of 'V.bether an Article 32 Investiga­
tion is equivalent to a grand jury is beyorrl the scope of this article. 
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necessary that the witness write or type his own statement; it can be 
written by the investigating agent in oote fonn, arrl if the ootes are read 
back to the witness and he accepts and approves the writing, it becanes 
his staterrent.10 HCMever, it should be understood that "every witness 
intervieN will involve conversation between the [investigatirg agent] and 
the witness, 11 and the agent must therefore question the witness to insure 
that he "correctly understood What the witness has said. 11 The requir~t 
"clearly is not met when the [agent] does not read ba.ck, or the witness 
does oot read, What the [agent] has written. 11 11 '!bus, a CID interview 
report could be disclosed under the Act as a "statem::nt" of the witness 

· 
11 if the recitals in the r~rt were 'signed or otherwise adopted or 
approved' by the witness. 11 12 Conversely, ha.ndNritten ootes or rrerrorarrla 
made by governrrent agents during their investigation could be the proper 
subjects of a Jencks Act in::iuiry under Section 3500(e) (1) if they were 
adept.Erl or approved by the testifying goverrunmt witness.13 'Ihe Act 
-v.ould also cover a letter written by a prosecution witness to an investi­
gating agent or prosecutor, if the letter relate:] to the subject matter 
of the witness' testinony. 14 

Section 3500(e) (2) defines a 11 statercent11 as a "substantially verba.tim 
recital of an oral statem:nt" made by the witness 't.hich \\0.S 

11recordoo 
· contenporaneously" with the rraking of the oral statanent. Thus, where 
the witness' own -v.ords are recorded, it is not necessary to establish 
that the statement was "signoo or otherwise adcpted or approve:]" by the 

10. Unitoo States v. Jarrie, 5 M.J. 193 (01A 1979). See also Unite:l States 
v. Kilrcon, 10 M.J. 543 (N:l1R 1980) (unsignoo harrlwritten outline orally 
verifioo Pf the auth:>rity was statement under Act); and Unitoo States v. 
Chitwcx::xi, 457 F.2d 676 (6th Cir. 1976). 

11. See Goldberg v. United States, 425 U.S. 94, 110 n.19 (1976); Canpbell 
v. Unitoo States, 365 U.S. 85 (1961). 

12. Ogden v. United States, 303 F.2d 724, 734 (9th Cir. 1962). 

13. See Clancy v. United States, 365 U.S. 312 (1961) ; United States v. 
HarriS:-543 F.2d 1247 (9th cir. 1975); United States v. Harrison, 524 F.2d 
421 (D.C. Cir. 1975); United States v. Johnson, 521 F.2d 1318 (9th Cir. 
1975); United States v. Bell, 457 F.2d 1231 (5th cir. 1972); United States 
v. Albo, 22 USCMA 30, 46 Cl-m 30 (1972). 

14. See United State~ v. Sperlirg, 506 F.2d 1323 (2nd Cir. 1974); United 
States v. Pacelli, 491 F.2d 1108 (2nd Cir. 1974). 
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witness. 'Ib be the witness' "o.vn words", Section 3500(e) (2) re:::iuires only 
a substantially verbatim, not a precisely verbatim recital. Moreover, the 
writin:J, whether an original or a ccpy, need cnly be ccnt.errporaneously, not 
sinultaneously made.15 

Defense coonsel slnlld consider several factors iri detenninin:J whether 
a particular document is a "statement" within Section 3500(e)(2): 

(1) the extent to which the statement 
confonns to the language of the witness; 

(2) the statanent's length in canparison 
with the length of the interview; 

(3) the lapse of time between the intervieN 
and the statement's transcription; 

(4) the substance of the witness' remarks; 
(5) the use of quotation.marks; 
(6) the presence of the camrents or ideas of 

the interviewer; 
(7) the educational q\lalifications of the 

interviewer; arrl 
(8) the purpose for which the statement was 

obtained.16 

An excellent example of a "statement" within the meaning of this provision 
is the tape recording of a witness Wh:> testifies at an Article 32 investi­
gation. If the testim::my is recorded substantially verbatim, these tapes 
are subject to disclosure urrler the Act.17 To be "substantially verbatim" 
the statement nust be a fairly canprehensive reproduction, in a continous 

15. United States v. M::Keever, 271 F.2d 669, 675 (2nd cir. 1959). 

16. Willians v. United States, 338 F.2d 286, 288 (D.C. Cir. 1964). 
See also Palenro v. United States, supra note 5, at 355 n.12. 

l 7. United States v. Patterson, 10 M.J. 599 (AFCMR 1980); United States v. 
Thanas, 7 M.J. 655 (ACMR 1979) ~· granted ~ other grounds, 8 M.J. 138 
(CMA 1979); United States v. Scott, 6 M.J. 547 (AFCMR 1978). Though a 
transcript of testimony in a prior trial is not within the lan:JUage of 
the Act, United States v. Harris, 542 F.2d 1283 (7th Cir. 1976); United 
States v. Covello, 410 F.2d 536 (2d Cir. 1969); United States v. Baker, 
358 F.2d 18 (7th Cir. 1966), "military due process" may derra.rrl that the 
defense be afforded access to soch matter. See United States v. Matfield, 
4 M.J. 843 (A01R 1978) ;United States v. Jackson, supra mte 3. 
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narrative fonn, of What the witness said to a governnent agent. In con­
trast, mere "sumnaries of an oral statement Which evidence substantial 
selection of naterial, or Which were prepared after the interview witln.it 
the aid of carplete notes and hence rest on the merrory of the agent," are 
excluded under Section 3500(e) (2), as are statements Which "contain the 
agent's interpretations or inpressions. 11 18 

Staterrent within Government Possession 

The Act only cQ"Cl)els pro:iuction of statanents "in the p:>ssession of 
the Unite:i States."lg- Courts have construed this to ~ statements 
"possessed by the prosecutorial ann of the fe:ieral governrrent construed. 11 20 
In the military, this narrowed interpretaticn of the tenn ''Unite:i States" 
would certainly include staterrents in the p::>ssession of CID and MP! 
agents, military am security police, or rrembers of any other federal 
organization involved in criminal investigation. ~ver, the applica­
tion of the Act to statanents in the p:>ssessicn of an ordinary service­
rnerril::>er is less clear. In a broOO. sense, each rnanber of the United 
States Arrn::f is an enployee of the United States, and cons~tly his 
or her p::>ssession of a statanent coold be attributable to the Unit.Erl 
States umer a theory of agency.21 lb.Never, anploymmt with the Unit.Erl 
States Arrn::f will not ~ se ·characterize an in:llvidual as an "agent of 
the prosecutorial ann of the governnent. 11 22 There IlUlSt be a sho.Ning 
that the servicanenil:>er was in fact assisting in an investigative or 
prosecutorial capacity at the time he or she came into possession of 
the statement. If a carpany carmarrler, pursuant to his inherent 

18. Palerrro v. United States, supra note 5, at 352. See also United States 
v. Valdes, 545 F.2d 957 (5th Cir. 1977) (custans agent's interview rep::>rt 
was not a statement within the Act) • 

19. 18 U.S.C. §3SOO(b). See also Fed.R.Crim.P. 26.2 (eff. l Dec. 1980), 
the "reverse Jencks Act," providing for the pro:iuction of statements of 
defense witnesses at trial in essentially the same nanner in Which state­
ment of goverrunent witnessess are prcrluced under the Act. 

20. lhited States v. Ia.nsker, supra note 3, at 61. See also United States 
v. Trevino, 556 F.2d 1265 (5th Cir. 1977): United States v. calley, 46 01R 
1131 (ACMR 1973). 

21. United States v. Woodard, CM 439977 (ACMR 29 May 1981) (unpub.) • It 
has also been held that a court rep::>rter is oot an agent of the govermrent 
within the Act. Unite:i States v. Baker, supra note 17. 

22. Id. See also Unite:i States v. Ezell, 6 M.J. 307 (011\ 1979). 
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obligation to enforce the law, directs his first sergeant to interview 
arrl obtain written statements fran potential witnesses of a criminal 
offense, the documents, once delivered to the first sergeant or unit 
camander, would becare statanents "in the possession of the Unite:i 
States." Hcwever, the Ar:rey Court of Military Review recently decided 
in a memJrandun opinion that the unsolicited delivery of harrlwritten 
staterents to a unit camander did "not suggest that [the unit coorrander] 
was actively engaged in the infonnation-gathering process of law enforce­
ment. 1123 'Ihus, the statanents were deaned not to be "in the possession 
of the United States" and were not subject to discovery under the Act. 

Tirreliness of Defense Request for Production 

'lhe Act provides that the trial crurt shall order production of 
stateirents to v.hich the defense is entitle:i on notion of the deferrlant. 
While it is true that no "ritual of words" is r0:Illired to activate the 
Act, it is the defense counsel's responsibility "to invoke the Jencks 
Act at the proper time and in a proper nanner so that a trial ccurt will 
have a specific ~.f'rtunity to rule on the applicability of [the] n:quest 
made thereunder." 'Ihe request mist be directed to the court: a request 
addressed to the prosecution or a witness, even in open coort, will not 
inpose a duty upon the court to examine for the existence or order the 
production of a possible statanent. 25 If the defense fails to ·teooer 
its request to the trial ccurt, the accused cannot later assert on appeal 
that the court's failure to order production or to urrlertake further 
irquiry was error. 26 

23. United States v. Woodard, supra note 21. 

24. HCMard v. United States, 278 F.2d 872, 874 {D.c. Cir. 1960): Lewis 
v. United States, supra note 7, at 682. 

25. See Mims v. United States, 332 F.2d 944 {10th Cir. 1964); United 
States v. Parrutian, 319 F.2d 661 {2nd Cir. 1963): Harrison v. United 
States, 318 F.2d 220 {D.C. Cir. 1963). 

26. Ogden v. United States, supra note 12, at 733. 
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'!he Act does oot specify When a request for a statement sh:>uld be 
made: it s.irrply states that a requested statement need not be produced 
until after the prosecution witness has canpleted his testi.rrony on direct 
examination. The orderly management of the trial proceedings, h<:Mever, 
"require[s] no more, rut no less, than a tirrely motion, 11 27 and accordingly 
defense shalld request the pro.luction "within a reasomble time proximate 
to the direct testiirony" of the particular witness involved, in order to 
insure that the trial judge and govenurent are infonned as to the mture of 
the request. 28 Preferably, it should be made "inmediately before, during, 
or imnediately after the direct examination, although circumstances might 
pennit requests at different p::>ints during the trial. 11 29 

While Section 3500(b) of the Act specifically provides that the trial 
ccurt shall not order the governnent to produce any statement until the 
witness has testified, s~ courts will conduct an inquiry prior to the 
particular witness' testimony if it can be sh:Mn that soch a hearing cx::uld 
result in a considerable savings of time. Sudl an irquiry, fur exanple, 
may be appropriate if the defense can shaN that a statement fran a crucial 
governm::mt witness exists, aoo that the government cannot produce it. 
In that instance, the governrrent may be prohibited fran calling that 
witness. Even if an early inquiry canoot be conducted, the defense 
crunsel should nevertheless make his request in a timely rranner, arrl 
soould routinely incorporate it into his pretrial notions practice. 
Alternatively, the request can be made imnediately before the testirrony 
of the particular witness involved. Most i.mp:>rtantly, the request should 
be made inrnediately after the witness e<npletes his or her testirrony on 
direct examination. 

Procedure for Requesting Statement 

Upon a prima. facie sh<:Ming of the defense's entitlement to a state­
ment, the court rrust detennine whether the statement should be prod.iced. 
While the benefit to the defense fran a Jencks Act stateIOOnt lies in 
its use as impeacbnent evidence, its value in that regard canoot be 
considered by the court. Rather, the decision as to Whether a docummt 

27. United States v. Ha.rris, 458 F.2d 670, 679 (5th Cir. 1972). See also 
United States v. Burrell, 5 M.J. 617 (N:MR 1978). 

28. Id. 

29. Id. A district crurt judge has oo auth::>rity to require the prosecu­
tion to turn over Jencks Act material in advance of the witness' court 
appearance. United States v. Algie, supra note 1, at 2285. 
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is discoverable is limited solely to the issue of whether it is a "state­
ment" under the Act a.rrl whether it relates to the witness' testinony on 
direct examination.30 

Other than the in camera re::iuiranent for detenninin;J whether certain 
"statements" relate to a witness' in-court testinony, the Act is silent 
as to the mecnanics for obtainin;J the infornation relevant to judicial 
analysis of the issue. However, appellate decisions indicate that the 
trial judge nust decide, in light of the cira.nnstances of each case, ''What, 
if any, evidence extrinsic to the statenent itself may or nust be offered 
[ootside the presence of the jury] to prove the nature of the statement. 1131 
In Campbell v. United States, the Supreme Court decided that upon a priroa 
facie sho.Ni.IXJ of entitlemmt to a statement by the defense, the trial 
coort IIU.lst "administer the statute in such a way as can best semre 
relevant am available evidence necessary to decide bet'V.eeil the directly 
opµ:>sed interests protected by the statute. u32 The proper procedure, 
especially when the trial judge has the opportunity to inspect the 
questioned statenent, is to call the necessary goverrurent agents on his 
ONn notion, or require the goverrment to produce the necessary witnesses. 

r.t:>re irrportantly I the court held that "reliance Up:>Il the testinony Of 
the witness based upon [the witness' ] inspection of the controverted 
docurcwant rcust be i.nproper in almost any circunstance. 11 33 such a practice 
creates the "obvious hazard that [the witness'] self-interest might defeat 
the statutory design of re::iuiring the Government to produce papers which 
are 'statements' within the statute. 11 34 If a statemmt sharply ccnflicts 
with a witness' testinony on direct, the defense can be deprived of the 

30. See Lewis v. United States, supra note 7: United States v. Dixon, 
8 M.J:"""'l49 {Cl1A 1979). 

31. Palerm v. United States, rupra note 5, at 354. See also United 
States v. Curry, 512 F.2d 1299 4th Cir. 1975) {ur;on request of counsel 
Jencks Act disclosures s00uld be rrade rutside presence of jury). 

32. ~11 v. United States, supra note 11, at 95. 

33. Id. at 97. 

34. Id. 
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use of that statement by the "obvioosly self-serving declarations of the 
witness that it did not accurately record What he told the agent. n35 
Once it is established that the statanent is discoverable under the Act, 
the trial court is required, on notion by the accused, to order the govern­
I0011t to produce the statanent for eventual deliver:y to the defense. If the 
goverrment elects mt to ccmply, the cxurt, under the autb::>rity of Section 
3500{d), shall strike the witness' testinony or declare a mi.striai.36 

SanctiC11S for Noncarpliance 

If the governnent de].i.perately refuses to abide[¥ the coort's order 
to produ:::e a particular staterrent in its possession, the rezredies avail ­
able in Section 3500{d) are api;rcpriate. But should the coort impose 
those sancticns when the goverrnoont is unable to carply because the state­
rrent is no l<D'.Jer in its p:>ssession? The supreme Coort has not specifi ­
cally ans'Nered that question, arrl lc:J'.Ner appellate tribu1.als have not been 
unifonn in decidinJ what penalties, if air:/• should be imposed. The problem 
facing the courts is that the sanctions emurerated in Section 3500{d) are 
to be inposed "if the United States elects not to carp~7 with an order of 
the court urrler paragraph {b) or {c)" of that section.3 

As early as 1961, the supreme Court in canpbell face:l the issue of 
whether the destruction of a witness 1 pretrial statement could be regarded 
as norxx:mpliance with a court order to produce under Section 3500{d) of 
the Act. In that case, the governnent argued that "cnly destruction for 
inproper motives or in bad faith" should be considere:l as noncanpl~e, 
whereas the defemant argued that "destruction with::>ut rrgard to arq 
cirC\.lllStance soould be the equivalent of noncanpliance ...3 The Court 
avoided the question by stating that the record was silent as to the 
existence of the docunent in question and the nanner of its destruction, 
if it had in fact been destroyed. Yet Justice Frankfurter, dissentiJl3 
in part and concurrin:J in the result in part, stated: 

35. Id. at 98. 

36. 18 u.s.c. §3500{d). See also Clancy v. United States, supra note 
13: lewis v. United States, supra note 7: United States v. Sheer, 278 
F.2d 65 {7th Cir. 1960): Unite:l States v. Berry, 277 F.2d 826 {7th Cir. 
1960). 

37. 18 u.s.c. §3500{d) (enphasis added). 

38. · Carrpbell v. United States, supra note 11, at 98. 
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Nothing in the leJislative history of the Act 
renotely suggests that Congress' intent was to 
require the Governnent, with penalizing conse­
quences, to preserve all records and rotes taken 
during the camtless interviews that are connected 
with criminal investigation by the various branches 
of the Governnent • • • • 

[The] contention that the words "in the p:>sses­
sion of" nust be interpretErl as rreaning "possession 
at any prior or present time" nust be rejected. 
Congress surely did not inten:l to initiate a game 
of chance whereby the admission of a witness' 
testi.m:my is made to depend up::>n a file clerk's 
aca.iracy or care.39 

Military defense counsel should mt overlock the fact that this q>inion was 
not adopted in the majority deci.sion.40 

Eleven rconths later the Suprene Court attarpted to answer, in ~, 
the question it avoided in Carcpbell. In Killian v. United States, 4 the 
court was faced with the revelation that, despite government assertions to 
the contrary at trial and on appeal, Federal Bureau of Investigation rotes 
of a witness' "oral reports of expenses [had been] destroyed in accord 
with oorrnal [administrative] practice long prior to the trial • • • • 11 42 
While conceding that the rotes may have been "staterrents" within the 
meaning of Section 3500 ( e) (2) , the governnent argued that failure to pro­
duce the documents was oot _error since they were not in existence at the 
time of trial. On appeal, the petitioner argued that "the claimed destruc­
tion of the agents' notes • • • [arromtErl to] destruction of evidence that 
may have been helpful to him and deprive~d] him of his rights under Section 
3500 and to due process of law[. ]"4 The Suprerre Court resp:>nded: 

39. Id. at 102. 

40. See Uni.too States v. Liebennan, 608 F.2d 889, 895 (1st Cir. 1979). 

41. 368 U.S. 231 (1961). 

42. Id. at 241. 

43. Id. 
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[I]t seeirs apprcpriate to oeserve that alrrost every­
thing is evidence of sorcething, but that does oot 
Irean that not.hi03 can ever safely be destroyed. 
If the agents' ootes of [the witness'] oral rep::>rts 
of expenses were nade only for the purpJSe of 
transferring the data thereon to the receipts to be 
signed 1¥ the [the witness], and if, after having 
served that purpose, they were destroyed by the 
agents in good faith and in accord with their 
oormal practice, it v.ould be clear that their 
destruction did not constitute an impermissible 
destruction of evidence nor deprive the petitioner 
of any right • • . • 

It is entirely clear that petitioner would not be 
entitled to a new trial because of the non-produc­
tion of the agents' notes if those notes were so 
destr~ arrl not in existence at the tiire of the 
trial. 

'As a result of the Killian decision, appellate courts began to 
inquire into the reason and timing of the destruction of producible 
statements arrl the degree to Which the defendant had been prejudiced 
thereby. If such an inquiry revealed that the statement was destroye1 
in "good faith" with oo substantial hann to the defendant, a trial cnurt' s 
decision not to irrpose the sanctions of Section 3500(d) would be viewed 
as hannless error on appeal. 45 Trial judges may therefore r~fuse to 
irrpose the sanctions enumerated in Section 3500(d) if there is a shONing 
of good faith destruction with no sul:stantial hann to the deferilant. 
Under military law the governnent bears the l::urden of proving good faith 
arrl the absence of hann.46 

Because of the variecy of decisions relating to the loss or destruc­
tion of producible statercents, only a brief presentation is set rut to 
highlight those factors v.hich might convince a trial calrt that a failure 

44. Id. at 242 (enphasis added). 

45. See Chai:man v. California, 386 U.S. 18 (1967): Lewis v. United 
StateS:-supra note 7. See generally Note, supra note 2. 

46. See United States v. Jarrie, supra note 10: United States v. Patterson, 
supra oote 17: United States v. Kilrron, supra note 10. 
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to impose sanctions pursuant to Section 3500 (d} is prejudicial error. 
No one factor will be dispositive of the issue; instead, a balancin:J 
test nust be applied in which the ccurt weighs the "degree of negli­
gence or bad faith involved, the .irrq;:ortarx::e of the evidence lost, am. the 
evidence of guilt adduced at trial in order to cane to a detennination 
that will serve the ems of justice• .,47 The defense counsel rmst investi­
gate the na:nner of destruction or loss in order to detennine Whether the 
producible statement was deliberately destroyed in accordance with estab­
lished, long-stand.in:] administrative procedures or 'Whether its loss was 
occasioned by .an "optional practice of discretionary destruction. •'48 
This investigation will undoubtedly require irxJuiry into the agency's 
"regulations governing the preservation [am. destruction] of written [or 
typed] records of witness interviews" arrl the question of whether the 
agency was negligent in abidin:J with those regulaticns. 49 Additionally, 
the defense counsel sh::>uld examine the training which new investigative 
agents receive concerning the types of materials to retain in investiga­
tory case files. 

The defense coonsel should also ascertain the purpose for creating 
the original statement. If the statement had been made only to transfer 
data to another doc:ument which would then be signed by the witness, and 
the original statement was desgoyed after serving its int.errled purpose, 
its destruction may be valid. 50 The date of the original statement's 
destruction nay also be important. In one case, the investigatinJ agent 
destroyed stenographic transcripts taken from the file of the prosecutin:J 
attorney a week am. a half before the defen::lant' s trial; the evidence 
sh~ that there were "substantial differences between the sterx:lgraphic 
transcript" taken am. the F.B.I. agent's fonnal r~rt, which had been 
prod~ed earlier in carpliance with a court order. l As a result, the 
deferx:iant's conviction was reversed arrl renarrled for a rehearing. '!he 
defense nust also detennine the degree of prejudice, if arty, that would 

47. United States v. Bryant, 439 F.2d 642, 653 (D.C. Cir. 1971}. See 
also United States v. Patterson, supra mte 17. · 

48. United States v. Jarrie, supra note 10, at 195. 

49. United States v. Harrison, supra mte 13, at 425. See also United 
States v. Scott, supra note 17. 

50. See Kiliian v. United States, supra mte 41. 

51. United States v. Lonardo, 350 F.2d 523 (6th cir. 1965}. 
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result fran the goverrment' s inability to produce the destroyed statement. 
Prejudice can only be gauged by ascertainirg the availability of aey 
secorrlary evidence, and by assessin;J any variance between the destroyed 
statanent and the secondary eviden:::e, and the relative ilnp:)rtance of the 
witness' testimon;y. 

The production of seconhry evidence such as a fonnalized re};X)rt 
does mt relieve a trial court of its duty to detennine Whether the 
infonnation contained therein is identical to that Which was destroyed. 
Upon a shCMi.ng that a formalized report does mt sutstantially incorporate 
the contents of the destroyed stata:nent, or that the contents of the 

, destroyed statement cannot be accurately reconstructed, a court must 
infer that the seconhry evidence is incrnplete for the purpose of cross­
exarnination. 52 The potential for prejudice is thereby created, and as 
a oonsequence the defendant is mt required to sh::M any rraterial hann to 
his case. Yet, Whether this hann, staniing alone, is sufficient to 
establish prejudicial and reversible error will depend in large part 
upon Whether, in the absence of the test:i.rrony of the witness involved 
"the evidence of · guilt adduced at trial [is still] overWhelming...5~ 

Notwithstanding these general principles, there is disagreement anong 
the federal cants over the destruction or loss of statanents Which had 
mt been signed or adopted by the testifyin;J government witness. The type 
of evidence involved usually is a tape recording of a witness' pretrial 
statement Which was subsequently erased or destroyed after its contents 
had been sllt1IlB.rized in a fonnal, signed r~rt. A tape reoordirg of a 

52. See United States v. Sanchez, 635 F.2d 47 (2nd Cir. 1980); United 
States v. Carrasco, 537 F.2d 372 (9th Cir. 1976); United States v. Lonardo, 
supra note 51; United States v. Patterson, supra note 17; United States 
v. Kilrron, su~a note 10; United States v. Scott, supra rote 17; United 
States v. Jarrie, supra note 10. But see United States v. Thaca.s, supra 
rote 17. 

53. United states v. Harrison, sup(a note 25, at 435. carpare, United 
States v. Niederberger, 580 F. 2d 63 3rd Cir. 1978) (hannless error found) 
and I..ewis v. United States, supra note 7 (hannless error founl) with 
United States v. Carrasco, supra rote 52 (prejudicial error found) and 
Lee v. United States, 368 F.2d 34 (D.C. Cir. 1966) (prejudicial error 
found). 
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recital of past occ.urrences by a prospective governnent witness is a 
"statement" within the scope of the Act, 54 and yet nurreroos appellate 
courts have held that, in the al::sence of a showing of bad faith or pre­
judicial hann to the defendant, su:::h tapes do oot have to be preserved.SS 
The Act, however, was designed to insure that governm:mt witnesses 'WO.lld 
only be impeached by their own words. "That purpa;e is not served when 
a government agent sunrcarizes a witness' statemmt in his rep'.)rt arrl 
destrots the verba.tim record. Whether or not [the agent's] conduct was 
rootine, it was nanifestly unreas:>nable in light of the extressed Con­
gressional intent, and is no less a violation of the Jencks Act because 
it was pursued in good faith. "56 The military appellate courts have 
apparently adopted this philosophy.57 

Conclusion 

In its search for the truth, the criminal justice system should 
ideally allcw the fact-finders to consider only the ''best" evidence. 
Camon sense and due process dictate that the defense coonsel res!X)nd in 
kind by requesting the opp::>rtunity to eXamine and use the canplete pretrial 
statements directly attrirutable to government witnesses. The Jencks 
Act can be a valuable discovery tool for the defense, especially in juris­
dictions where access to criminal investigatory records is substantially 
limited. If successfully invoked, it allows the accused to share the 
benefits of the government's eooillO..ls investigative resources. 

54. See United States v. Esp::>sito, 523 F.2d 242 (7th Cir. 1975), cert. 
denied, 425 U.S. 916 (1976); United States v. I.J::>nardo, supra oote 51; 
United States v. Borelli, 336 F.2d 376 (2nd Cir. 1964). 

SS. See United States v. Carrillo, 561 F.2d 1125 (5th Cir. 1977); United 
Statesv. Miranda, 526 F.2d 1319 (2nd Cir. 1975), cert. denied, 429 u.s. 
821 (1976); United States v. Pacheco, 489 F.2d 554 (5th Cir. 1974), cert. 
denied, 421 U.S. 909 (1975). 

56. United States v. carrasco, supra oote 52, at 376. 

57. United States v. Jarrie, supra note 10; United States v. Patterson, 
supra oote 17; United States v. Kil.non, supra mte 10. But see United 
States v. Thcrca.s, supra note 17. 
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Ag>endix 

(a) In any criminal prosecution brought by the 
United States, no statement or rei;x:>rt in the i;x:>ssession of 
the United States 'Which was made by a Goverrnnent witness or 
prospective Governnent witness (other than the defendant) 
shall be the subject of subpoena, discovery, or inspection 
until said witness has testified on direct examination in 
the trial of the case. 

(b) After a witness called by the United States has 
testified on direct examination, the court shall, on IIOtion 
of the defendant, order the United States to produce any 
statement (as hereinafter defined) of the witness in the 
possession of the United States 'Which relates to the sub­
ject matter as to 'Which the witness has testified. If the 
entire contents of any such statement relate to the subject 
matter of the testiIIOny of the witness, the court shall order 
it to be delivered directly to the deferrla.nt for his examina­
tion and use. 

(c) If the United States claims that any statement 
ordered to be prod~ed under this section contains natter 
which does not relate:to the subject matter of the testimony 
of the witness, the court shall order the United States to 
deliver s~h statement for the inspection of the ccurt in 
canera. Ui;x:>n such delivery the court shall excise the i;x:>r­
tions of such statement Which do n:>t relate to the subject 
natter of the testiIIDny of the witness. With such na.terial 
excised, the ccurt shall then direct delivery of such state­
ment to the defendant for his use. If, pursuant to sUCh 
procedure, any portion of s~h statement is withheld fran 
the defendant and the defendant objects to such withholdin3, 
arrl the trial is continued to an adjudication of the guilt 
of the defendant, the entire text of sudl statemmt shall 
be preserved by the United States and, in the event the 
defendant appeals, shall be made available to the appellate 
ccurt for the purpose of detennining the correctness of the 
ruling of the trial judge. Whenever any statemmt is 
delivered to a defendant pursuant to this section, the ccurt 
in its discretion, upon application of said defendant, may 
recess proceedings in the trial for such time as it may 
detennine to be reasonably required for the examination of 
such statement by said deferrla.nt and his preparation for its 
use in the trial. 
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(d) If the Unite1 States elects not to canply with 
an order of the court um.er subsection (b) or (c) hereof 
to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall 
strike fran the record the testinony of the witness, and 
the trial shall proceed unless the court in its discretion 
shall detennine that the interests of justice require that 
a mistrial be declare1. 

(e) The tenn "statement", as used in subsections 
(b), (c), and (d) of this section in relation to any 
witness called [¥ the United States, means­

(1) a written staterrent made by said witness and 
signe1 or otherwise adq:>te1 or approved [¥him: 

(2) a stenograi;hic, mechanical, electrical, or 
other recording, or a transcription thereof, Which is a 
substantially verbatim recital _of an oral statement made 
by said witness and recorded contemporaneaisly with the 
makin:} of sudl oral staterrent: or 

(3) a statanent, hONever taken or recorded, or a 
transcription thereof, if any, made by said witness to a 
grand jury. Pub.L. 85-269, Sept. 2, 1957, 71 Stat. 595: 
as arrende1 by Pub.L. 91-452, Title I, Section 102, Oct., 
15, 1970, 84 Stat. 926. 
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APPLYING THE "MISTAKE OF FA.CI'" DEFENSE 
by Ma,jor Stephen J. Harper* 

A "guilty state of min:l of one kind or another" is a require­
ment of :wany offenses, 1 an:1 in sane crimes a specific criminal intent is 
necessary. 2 In addition, 'kn<:Mledge of a specific fact is an elerrent 
of certain "general intent" crirres. 3 A mistake of fact as to arry of 
these mental states may operate as a canplete defense or redu:e the 
accused's criminal culpability. Once the "mistake of fact" defense is 
raised by canpetent evidence, the military judge nu.ist instruct the .court 
members on the issue, 4 unless the puq:orted mistake is specious am defies 
credibllity.5 As in all affinnative defenses, the governnent nu.ist prove 
beyon:l a reasonable drubt that the defense is overcane.6 

An analysis of cases in which the defense may be raised involves 
in:JUiry into tv.u sep:irate matters, each of which is carprised of two 
elements: whether the offense requires ~eral or specific mens rea, an:1 
Whether the accused's ONn belief is subjectively honest or objectively 
reasonable. For exarrple, an individual WlX> subjectively believes that his 

*Major Harper graduated from the United States MiZitary Academy in 1968 
and received his J.D. from the University of AZabama [,a);) SchooZ. He 
cuz:rentZy ~erves as Deputy Staff Judge Advocate at Fort McCZeZZan, AZabama. 
Prior to h~s present assignment, he was a speciaZ court-mazotiaZ Juclge in 
the 5th JudiciaZ Circuit. 

1. Para. 154a (1), Manual for CoorterMartial, United States, 1969 (Revised 
edition) [hereina.fter cited as M:N, 1969]. 

2. Id. 

3. Para. 154a(4), l-01, 1969. 

4. 	 Para. 73a, M:M, 1969; United States y. Miller, 2 USQ1A 194, 7 CMR 70 
(1953). 

5. United States v. Kncwles, 24 CMR 875 (AFBR 1957). See United 
States v. Ginn, 1 US<M\ 453, 4 CMR 45 (1952). 

6. United States v. N:>e, 7 USCMA 408, 22 CMR 198 (1956); United 
States v. Rd::larts, 44 CMR 529 (ACMR 1971); para. 214, M:M, 1969. 
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victim v.ould have consented to the taking of property does not possess 
general criminal rrens rea, and he cannot be found guilty of larceny or 
wrol)Jful appropriation even trough he specifically interned to deprive the 
orwner of that property. 7 Like\.\'.i.se, in general intent offenses requirill:J 
actual knCMledge of the identity Of the sul:stance possessed or the victim's 
status, a mistake as to one of these facts must only be honest in order to 
exonerate the accused or reduce his culpability. 'lhus, an individual Who 
honestly believes he is holding an alfalfa cigarette lacks general criminal 
rrens rea and should be acquitted of wrongfully possessing :rrarijuana.8 In 
any criminal offense it is essential that the mi.stake relate to the fact 
which makes the accused' s actions unlawful. 9 Courts have instructed the 
fact-finder to use an objective standard vmen evaluating the accused's 
honesty. IO This approach facilitates the determination of the accused's 
mental state and represents a permissible application of circunstantial 
evidence to sh::lw actU3.l knONled~.11 

One way to approach the "mi.stake Of fact" defense is to analyze canrron 
criminal offenses and highlight certain i;rinciples \\hich apply to parti ­
cular crimes: 

Aw::>L (Article 86, UO-U): 

This is a general intent offense, so a mi.stake as to authJrity to be 
absent, for example, nust be both honest and reas:::>nable in order to 
exonerate the accused.12 

7. United States v. Hayes, 8 USCMA 627, 25 CMR 131 (1958), United 
States v. ca.id, 13 USCMA 348, 32 CMR 348 (1962). 

8. United States v. Lanpkin, 4 USCMA 31, 15 CMR 31 (1951). 

9. United States v. Baker, 2 M.J. 360 (AFOffi. 1977). 

10. United States v. Rowan, 4 USCMA.430, 436, 16 CMR.4, 10 (1954); United 
States v. Tat.non, 23 CMR 841, 847 (AFBR 1957). 

11. United States v. Rowan, supra note 10, at 436, 16 CMR at 10; United 
States v. CUrtin, 9 USQ.1A 427, 432, 26 CMR 207, 212 (1958); para. 154a(l), 
~, 1969. 

12. United States v. Holder, 7 USCMA 213, 22 CMR 3 (1956); United States 
v. ~lstead, 36 CMR 707, 710 (ABR 1966); United States v. Thanpron, 39 CMR 
537 (ABR 1968). 
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ARSON (Article 126, UCMJ): 

Arson is a general intent crime. With regard to aggravated arson, it is 
not necessary that the accused actually know that the structure is a 
dwelling house or that there are pecple therein. '!he accused 1 s mistake of 
fact rcust be ronest arrl reasonable to constitute a defense.13 

ASSAULT WITH A DAOOER:XJS WEAPON (Article 128, UCMJ): 

This is a general intent crime, and a mistake of fact as to the nature of 
the weapon must be h:>nest and reasonable.14 For example, if the accused 
mistakenly, yet h:>nestly and reasonably believes a pistol is unloaded, 
he carmot be convicted of aggravated assault by aiming the weapon at 
aoother.15 Although at least one court a~ently applied the doctrine 
of constructive knowledge in this context, the correct approach is to 
instruct on proof of actual kno.Nledge by circumstantial evidence as this 
concept relates to the resolution of the mistake of fact issue. While 
this distinction appears sanantic, the legal correctness of the ultinete 
result may be undermined by misplaced reliance on the constructive know­
ledge theory.17 If, on the other hand, the accused mistakenly thinks his 
pistol is loaded, there is no aggravated assault because the \\eap::m, ia 
used normally, is not likely to produce death or great bodily hann.l 

ASSAULT WI'IH lNI'ENI' TO RAPE (Article 134, UCMJ): 

This is a specific intent crime: the acwsed nust interrl to e!}gage in 
sexual intercrurse by force and with::mt the victim's consent.19 Thus, 
his h::>nest yet wreasonable belief that he was trying to seduce the victim 

13. United States v. Duke, 16 USCMA 460, 37 om 80 (1966). 

14. United States v. Raiding, 14 USCMA 242, 244, 34 01R 22, 24 (1965); 
United States v. Everson, 40 om 1005, 1007 (NBR 1969). 

15. United States v. Bush, 47 01R 532 (NCMR 1973). 

16. United States v. Kilp:ltrick, 46 CMR 971, 972 (ACMR 1972). 

17. United States v. Heickson, 40 01R 475, 476 (ABR 1969). 

18. United States v. Bush, supra note 15, at 535. 

19. Para. 213f (1) (c), M::N, 1969. 
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will reface the offense .20 A mistake of fact as to consent, hONever, 
must be honest and reasonable,21 because consent relates only to the 
assaultive aspect of the offense. 'Ihis analysis also applies to the 
offense of indecent assault urrler Article 134, l.X.:l.\J. 

ASSAULT (Article 128, UCMJ): 

Because assault is a general intent crime, a mistake of fact as to the 
victim's consent must be oonest and reasonable. 22 If the accused lnlestly 
and reasonably thinks that he is punching a W<::Xrlen cigar store Indian, for 
example, he possesses no mens rea an:i should be acquitted of the offense. 
Where the government fails to prove beyond a reasonable daibt. that the 
mistake of fact was not honest and reasonable, there can, of course, be no 
assault under the culpable negligence theory. 

ASSAULT UPCN A OJMMISSIONED OFFICER, WARRANT OFFICER, OR N<X> (Articles 
90, 91, and 128, UCMJ): 

These offenses require that the accused actua.lly knoN the victim's status, 
and an oonest mistake as to his actual knONledge of this fact will red~e 
the offense to sinple assault.23 

ASSAULT WITH '!HE INI'ENTIONAL INFLICTION OF GRIEVOOS OODILY HARM (Article 
128, UCMJ): 

This offense requires a specific intent to cause death or inflict great 
bodily hann. Any mistake of fact as· to the victim's consent relates only 
to the assaultive aspect of this crime. It must be oonest and reasonable, 
sin:::e general intent is involved. For example, if the aca.ised believes 
that the victim wanted to be whipped by the accused, this mistake must be 
oonest and reasonable. But if the accused believed that the Wrip he used 
would result only in minor hann, his mistake need only be oonest to reduce 

20. United States v. Polk, 48 CMR 993 (.AF01R 1974). 

21. United States v. Steele, 43 CMR 845, 848 (A0-1R 1971). 

22. United States v. Haoo, 46 CMR 440, 442 (ACMR 1972): United States 
v. Davis, 49 CMR 463 (A0-1R 1974). 

23. United States v. Stewart, 44 CMR 526, 527 (lCMR 1971}: United 
States v. Flucas, 23 USCMA 276, 49 CMR 451 (1975). 
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the offense to assault with a da_nJerrus weap:Jn or si.rrple assault, as 
appropriate. 24 This subjective test is also applied to the degree of 
force the accused uses in self-defense. 

ATI'EMPTED MJRDER (Article 80, UCMJ): 

This crime requires the specific intent to kill another hurcan being 
unlawfully. A mistake of fact as to the specific intent aspect of this 
offense must be honest in order to constitute a defense.25 For exanple, 
if the accused fires his rifle at What he honestly thinks is a bear, he 
will be benefited by this oonest mistake of fact, even though his belief 
is negligent. 

A'ITEMPTED RAPE (Article 80, UCMJ): 

Attarpted rape is a specific intent offense: it ra::iuires the intent to 
enga~ in sexual intercourse by :fbrce and withrut the consent of the vic­
tim. 6 Insertion of the penis, if done witln.lt consent, may constitute 
sufficient :fi::>rce. 'Ihe r0:Jtlisite specific intent may be proved by circum­
stantial evideoce, v.hich may include an evalration of the reasonableness 
of the accused's asserted mistake of fact in order to detennine his crooi­
bility. The analysis of the state of mind prrallels that of assault with 
intent to rape. 

BIGAMY (Article 134, UCMJ) : 

Since this is a general intent offense, a mistake of fact - for exarcple, 
as to the dissolution of a prior rrarriage -- TIU.1st be oonest arrl reason­
able. 27 H::7Never, a mistake as to the same fact When applioo to the of­
fense of larceny by obtainirg rrarriage thrrugh the use of false pretenses 
need only be honest. This situation will be discussed under the offense 
of larceny. 

24. United States v. Polle, supra note 20, at 997. 

25. United States v. Walentiny, 47 CMR 60 (AOOl 1973). 

26. Para. 213f (l)(c), M::M, 1969. 

27. United States v. r.telusky, 6 USCMA 545, 20 CMR 261 (1955): United 
States v. :tbe, supra note 6, at 410, 22 CMR at 200. 
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BRFAKING ARRFST (Article 95, UCMJ): 

Since the accused rrust actually know that he was arrested, any mistake 
as to that fact nust be both h:>nest arrl reasonable. 28 

BRIBERY (Article 134, UCMJ): 

Bribery r§!qtri.res the specific intent to influ~ce the official action of 
an:X:her.29 The aca.ised wh::> gives a superior an expensive witch, h:>nestly 
believing it to be a rrere bauble, will be ex:onerate:l even if his belief 
was negligent or unreasonable. 

cor+uNICATICN OF A THREAT (Article 134, UCMJ): 

Because this is a general intent offense, the aca.ised' s mistake of fact 
nust be honest and reasonable. He nust have the general intent to 
ccmrunicate the threat, not the specific intent to execute it. 30 For 
example, if an accused opens his barracks wi.ndON and shouts that he is 
going to kill the ccrnp3.Ily cannarrler, his assertion that he did not h:>nestly 
believe that anyone would hear his camumication must also be reasonable 
in order to constitute a defense. However, if an aca.ise:l court-rmrtialed 
for telling another servicanenber that he is goinJ to "shoot dONn" the 
ccnpany cannander testifies that he wis talkin:.;J aha.it an up:x:min:J basket­
ball g:ure, there is no issue of mistake on his part. If the fact-finders 
are oot conv~ed beyond a reasonable doubt that he is dishonest, they 
nust acquit him on the basis of the governnent' s failure to establish 
gener~ criminal ~ rea. 31 

28. In United States v. Bell, 40 om. 825, 827 (ABR 1969), the coort 
found that the accused knew he was under arrest, ccntrary to his assertions 
of honest mistake. 

29. United States v. Marshall, 18 USCMA 426, 428, 40 CMR 138, 140 (1969). 

30. United States v. Hurrphreys, 7 lE01A 306, 22 a.1R 96 (1956). 

31. United States v. Nickson, 35 CMR 753 (AFBR 1964). 
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CARRYING A CDNCEALED WE'APON (Article 134, OCMJ) : 

The rrens rea r~ra:i fur this offense is the intent to keep the 'l.leafX:>n 
out of sight,32 not any intent to use it unlawfully.33 One cannot be 
convicta:i of this offense if the concealment resulted fran accident 
or v.as otherwise mintentional. 34 This suggests that the aca.ised must 
actually know that the weap:>n v.as concealed, arrl an h:>nest mistake as to 
the fact of concealment srould exa.ise his corrluct under a general mens rea 
analysis. State courts are divided on the issue of 11.hether the offense 
involves general or specific intent.35 

DFSERI'ION (Article 85, UCMJ) : 

An accused is guilty of desertion if he specifically intends to remain 
away fran his unit, organization, or place of duty forever;36 an honest 
mistake of fact will negate this intent. · 

DISHONORABLE FAIIDRE TO PAY JUST DEBI'S (Article 134, UCMJ): 

It is difficult to detennine vmether this offense requires general or 
specific intent. The courts have found the accused's conduct culpable 
when it was a product of deceit, evasion, bad faith, or gross indiffer­
ence; sirrple negligence will not supp:>rt a finding of guilty. An honest 
mistake by the accused will exonerate him, unless it is the product of his 
gross negligence.37 

32. United States v. 'lbbin, 38 CMR 884 (AFBR 1967). 

33. United States v. Tharpron, 3 U3CMA 620, 624, 14 CMR 38, 42 (1954). 

34. Unita:i States v. 'lbbin, supra note 32, at 889. 

35. Id., arrl cases cited therein. 

36. Unita:i States v. Holder, supra note 12: United States v. Vance, 17 
US0>1A 444, 38 CMR 242 (1968): United States v. Robarts, supra note 6, at 
889. 

37. United States v. Stratton, 11 USCMA 152, 28 CMR 376 (1960): United 
States v. Remele, 32 CMR 006, 811 (AFBR 1962); United States v. Taylor, 39 
CMR 358, 361 (AC.MR 1968); Unita:i States v. Kess, 48 CMR 106, 107 (AFCMR 
1973). See also United States v. Connell, 7 US01A 228, 22CMR18 (1956). · 
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DISIDYAL STATEMENI'S (Article 131, UCMJ): 

In order to be convicted of this offense, the aca.ised rrust specifically 
intend to prarote disloyalty to the United States anong other service­
menbers, and the carmunication nust be disloyal ~ ~.38 An honest 
mistake as to the status of the recipient of the canmunication consti ­
tutes a defense. An accused cannot be convicted of this offense if he 
was merely angry when he made the staterrent, and if he h:>nestly did oot 
intend to prarote disloyalty. 

DRUG OFFENSES (Article 92 and 134, UCMJ) : 

The accused nust have actual knowledge of the identity and prohibited 
nature of the substru"ce. An h:>nest mistake which, if true, would make 
the accused's corrluct 103al, will exonerate him; one \tho thinks he 
possesses cocaine when it is in fact heroin will oot, there:fure, benefit 
fran this mistake. 39 There is no constructive knONledge doctrine in 
the military,40 rut the fact-finder may make pennissive inferences in 
resolving the issue of actual knONledge;4 

FAISE CT.AIMS (Article 132, UCMJ): 

This is a specific intent crime, and the aca.ised' s honest mistake as to 
the knowledge of the falsity of his entitlemmt will there:fure exonerate 
h . 42l.lll. 

38. United States v. Harvey, 19 USCMA 539, 42 CMR 141 (1970). 

39. United States v. Hughes, 5 US01A 374, 17 CMR 371 (1954); United 
States v. Avant, 42 CMR 692 (ACMR 1970); United States v. Anderson, 46 
CMR 1073 (AF01R 1973); United States v. Coker, 2 M.J. 304 (AFCMR 1976); 
United States v. Baker, supra oote 9, at 360; United States v. King, 6 
M.J. 927 (AF01R 1979). 

40. United States v. Heickson, supra oote 17, at 476. 

41. Para. 9-15, Dept. of Arm:! Pamphlet No. 27-9, Military Judges' 
Guide (1969). 

42. United States v. Rodriguez-Suarez, 4 USCMA 679, 682, 16 CMR 253, 256 
(1954). 
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FALSE OFFICIAL srATEMENI' (Article 107 I UCMJ): 

In order to be oonvicted of this offense, the accused must have actual 
knONledge of the falsity of his statement am he must specifically intend 
to deceive, rather than defraud, the official to Whan the statement is 
made by leading him to believe the false facts knONingly offered by the 
accused. The accused's subjective notive is mimp:Jrtant. 43 An honest 
rut unreasonable mistake of fact regirding the statercent's falsity will 
exonerate hirn.44 

FORGERY (Article 123, UOU) : 

The specific intent to defraud, not merely to deceive, is the essence of 
forgery. 45 The accused need oot show that his lack of intent to defraw 
was h::Jnest. 46 But if he raises the issue of mistake of fact by urging, 
for example, that he felt he was autrorizErl to si91 his wife's irrlorserrent 
to her allotment checks,4 7 or that he was autmrized by the transferer 
to provide his indorsement48, the mistake neErl only be oonest to exooerate 
the accused, 49 provided that the mistaken fact, if true, wa.ild have 
renderErl his conduct legal. SO 

43. United States v. Lile, 42 CMR 852, 854 (AC.MR 1970). 

44. Id. at 855 

45. United States v. candill, 16 USCMA. 197, 198, 36 o-1R 353, 354 (1966). 

46. United States v. Pelletier, 15 USCMA. 654, 657, 36 Q1R 152, 155 (1966). 

47. United States v. Tatiron, supra note 10, at 847. 

48. United States v. Ebarb, 12 tE01A 715, 31 Q1R 301 (1962). 

49. United States v. Webb, 46 CMR 1083, 1085 (ACMR 1972). 

SO. United States v. Rcf..an, supra oote 10; United States v. Tatiron, 
supra note 10, at 847. 

416 




FRAUIX.JI...ENI ENTRY {Article 83 , UCMJ) : 

To be guilty of this offense, the accused rrust specifically intend to 
enter the arm:rl forces by :fraudulently rep:-esenting a naterial fact. 
An h::mest mistake as to the fraudulent fact will exonerate him. 51 

GRAF!' {Article 134, UCMJ): 

An accused is guilty of graft if he wronJfully reaps personal advanta~e or 
gain by abusing his public office. Graft is a general intent crime, 5 and 
a mistake of fact rrust therefure be h::>nest and rearonable. For example, 
if the accusa:l, a property boc:ik officer, testifies that he tlought he coold 
take and sell fur his ONn. benefit certain expendable supplies because they 
were listed as "excess" on his bodks and the ccmrander told him to "Get 
rid of it," the mistake nust be h::>nest and rearonable in order to excuse 
his corrluct. 

INDECENT EXPOSURE {Article 134, UCMJ): 

With regard to this offense, the courts have held that the requisite intent 
is the accused's desire to be seen; it is an act designed to call atten­
tion to his exposed, not aroused, state. 53 In the absence of an intent 
to be seen, the act is not willful. 54 General criminal mens rea is not 
present when the exposure results fran negligeoce, carelessness, or in­
advertence. 55 'Ille Air Force Board of Review has stated that willfulness 
does not equate to specific intent.56 This suggests that an honest and 

51. United States v. HallONay, 18 CMR 909, 911 {AFBR 1955). 

52. United States v. M:irshall, 18 tECMA 426, 40 CMR 138 {1969). 

53. Unita:l States v. Brcwn, 3 USCMA 454, 13 CMR 10 {1953); Unita:l 
States v. came, 46 CMR 598 {ACMR 1972). 

54. Unita:l States v. Conrad, 15 USCMA 439, 446, 35 CMR 411, 418 {1%5). 

55. United States v. M:inos, 8 U)(l.11\ 734, 25 CMR 238 {1958); Unita:l 
States v. Burbank, 37 CMR 955, 956 {AFBR 1967). 

56. United States v. Silva, 'J7 CMR 803, 807 {AFBR 1%6). 
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rearonable mistake will exonerate the acrusErl, 5 7 and the fact that the 
urrlerlying nature of the offense is nuisance Stipp:)rts this conclusion.SB 
But since there can be no negligent indecent eXfX)Sure, how can a require­
ment of rearonableness be injected into the mistake of fact analysis? 
If the accusal 1 s mistake results frcm his negligence, his conduct is 
therefore unrearonable. The reas::mableness of his act is qp_parently one 
factor to consider in detenninirg the h:mesty of his mistake. 59" 

IARCENY and WRON3EUL APPROPRIATION (Article 121, UCMJ): 

The specific intent :pennanently60 or tanporarily61 to deprive the right­
ful o,.mer of his property is one eleoont of the offenses of larceny and 
wrongful appropriation. An h>nest mistake as to this elerrent will ex­
onerate the_ accused. 62 The nost camon type of mistake of fact does 
not relate to the specific intent element. 'lliere is no general criminal 
mens rea when one takes property that he tonestly believes is his, 63 or 
when he honestly believes that the victim would have consented to the 
taking.64 'Ihe reasonableness of the assertErl mistake of fact is relevant 
to an assessnent of the accused's crErlibility. 

LFAVING THE SCENE OF AN ACCIDENT (Article 134, UCMJ) : 

If the acrusErl is honestly mistaken in his belief that no accident 
occurred, his conduct is excused.65 

57. UnitErl States v. Conrad, supra note 54, at 444, 35 CMR at 416. 

58. United States v. Manos, supra oote 55, at 736, 25 04R at 240. 

59. United States v. Manos, supr} note 55; United States v. Stackha.lse, 
16 USCMA 479, 37 CMR 99, 102 (1967 • 

60. United States v. RaNan, supra note 10, at 433, 16 CMR at 7. 

61. United States v. Ross, 25 CMR 548 (ABR 1958). 

62. Id. at 551. 

63. United States v. RaNan, supra note 10, at 434, 16 CMR at 8. 

64. United States v. Gill, 50 CMR 206 (AFCMR 1975). 

65. United States v. Schoonover, 43 CMR 455, 458 (ACMR 1970). 
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MISSING MJVEMENT (Article 87, UCMJ): 

Thoogh there is sare confusion regarding this offense, the accused shoold 
have actual knowledge of the fact of rroverrent. 66 His mnest mi.stake of 
fact, even if it is unreasonable, will therefore exonerate him. 

PREMEDITATED AND UNPREMEDITATED IDRDER, (Article 118, UCMJ) AND 
VOliJNl'ARY MANSI.AUGHl'ER (Article 119, UCMJ): 

These offenses require specific intent,67 and their treatment parallels 
that of assault with intent to murder. An accused who empties his weapon 
into the supine body of his w::>rst enert¥, h:>nestly believiilJ him to be 
dead, will be acquitted of IlU.lrder, even though the victim turned oot to 
be asleep. 

ORDERS, DISOBEDI§NCE OF (Article 90, 91 and 92, UCMJ): 

An h:>nest rrd.stake by the acrused as to his duty to obey an order will 
excuse his willful failure to obey. F:or exarrple, if an acrused honestly 
believes his induction into the Arm:! v.as faulty a.rrl that he is therefore 
not subject to a superior officer 1 s order, his conduct is exrused.68 
The accused 1 s asserted mistake as to the order• s lawfulness IlU.lst be oonest 
am reasonable. 69 But the acrused 1 s mistake as to the factual neaniilJ 
of the order need only be h:>nest to exruse him. For example, one wh:J does 
not oonestly knON the me~ of the tenn "at ease" cannot be found guilty 
of disobeying that order. 70 The rearonableness of the asserted mi.stake 
is one factor 'l.hich rraybe considered in determining the acrused's h::>nesty. 
An h:>nest mistake as to the status of the person giving the order also 
constitutes a defense. 71 A mistake as to the existence of the order 

66. United States v. Channer, 23 USCMA 193, 48 CMR 945 · (1974): United 
States v. Helliker, 49 CMR 871 (NCMR 1974). 

67. United States v. Vau:Jhn, 48 CMR 726 (AFOffi. 1974): United States v. 
Aragon, 1 M.J. 662 (NCMR 1975). 

68. United States v. Pendergrass, 17 USCMA 391, 38 CMR 189 (1968). 

69. United States v. Crurcp, 30 CMR 899 (AFBR 1968). 

70. United States v. Rose, 40 CMR 591 (ABR 1969). 

71. United States v. Ress, 40 CMR 719 (ABR 1969): United States v. 
Pettigr6'1, 19 USCMA 191, 195, 41CMR191, 195 (1970). 
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need only be ronest since he must be slo.m to actually knON of the order. 72 
A mistake as to failure to ooey must be ronest arrl reasonable since negli ­
gence is not a defense.73 

RAPE (Article 120, UCMJ): 

Rape is a general intent crime, 74 Whereas attenpte1 rape and assault with 
intent to canmit rape are specific intent crimes. 75 Courts seem to rely 
on the pranise that penetration conclusively derronstrates the accuse1' s 
intent to have sexual intercourse with the victim arrl thereby gratify his 
lust.76 A mistake of fact as to the victim's consent is a viable defense. 
The ~ Court of Miltiary Review has suggeste1 that the mistake must be 
hooest. 7 

ROBBERY (Article 122, UCMJ): 

Robbery is a canpa.md offense involving the general mens rea to wrongfully 
take property with the specific intent to permanently deprive the rightful 
a.vner of it. The takin3 is accanplishe1 by· force and wit.lDUt the victim' s 
consent. 78 Mistakes of fact may relate to both the assaultive and larceny 
aspects of the crime. 

Conclusion 

Defense counsel soould explore the mistake of fact defense v.henever 
the mens rea elarent of the charge1 offense is conteste1. The problem of 
applying the defense to a particular dlarge can be sirrplifie1 by remerber­
ing the basic principle that "specific intent" offenses re;iuire only an 
honest mistake, While the mistake nust be both honest and reasonable to 
constitute a defense to "general intent" crilres. 

72. See Unite1 States v. Curtin, 9 USCMA 427, 26 CMR 207 (1958). 

73. United States v. Pinkston, 6 Use.MA 700, 21 a-1R 22 (1956). 

74. Unite1 States v. Headspeth, 2 Use.MA 635, 10 CMR 133 (1953). 

75. United States v. Polk, supra note 20, at 996. 

76. Id. 

77. Unite1 States v. Steele, supra note 21, at 848: United States v. 
Lewis, 6 M.J. 581 (A01R 1978). 

78. United States v. Roeder, 17 USCMA 447, 451, 38 CMR 245, 249 (1968). 
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SFARCH AND SEIZURE: A PRIMER 

Part Seven - n:trestic Gate Searches 

Assessing the constitutionalityl of a military "gate search" con­
d~ted overseas, the Cburt of Military Appeals conch.tied in Unit.Erl States 
v. Rivera that the factual similarities between an international border 
and the entrance onto an overseas .American military installation justify 
adoption of the "border search" exception to the fourth arrendrrent' s 
warrant requirement; 2 accordingly, it held that searches at entry points 
of overseas .American military installations or enclaves need mt be based 
upon probable cause or a search warrant. 3 '!he Cburt atphasized that the 
foreign situs of the intrusion su_pporterl the "border search" analogue, 
and it did rot fm"p:>rt to determine the constitutionality of searches 
conducted at the gates of military installations within the United 
States.4 Less than three :rronths after that decision, h:lwever, the 
tribunal did address this issue in Uniterl States v. Harris.S 

1. 'Ihe official detention of a vehicle at the gate of a military instal­
lation constitutes a seizure, and that form of governrrental intrusion is 
consequently subject to the fourth amerrlment. United States v. Harris, 
5 M.J. 44, 48 (CMA 1978). See United states v. Mrrtinez-Fuerte, 428 
u.s. 543, 556 (1976): United States v. Nuna, 525 F.2d. 958, 959 (5th 
Cir. 1976); Urited States v. Mlllides, 473 F.2d 859, 861 (9th Cir. 1973): 
Uniterl States v. Harris, 404 F .supp 1116, 1123 (E.D. Pa. 1975). For a 
general discussion of this topic, see Eisenberg and Levine, The Gate 
Search: Breaches In the Castle's FortTfications, '!he Arrcrx Lawyer, Septem­
ber 1979, at 5. 

2. United States v. Rivera, 4 M.J. 215 (CMA 1978). 

3. Id. at 217. See United States v. Ramsey, 431 u.s. 606 (1977): 13 '!he 
Advocate 44 (1981). '!he lmrr:t Cburt of Military Review has held that 
"essentially the sane rationale" applies to exit searches in overseas 
areas. Uniterl states v. Alleyne, CM 439423 (Aa.1R 30 December 1980) 
(unpublished). See generally United states v. Johnson, 6 M.J. 681, 685 
(NQ.ffi), ~· deiiIErl, 6 M.J. 89 (CMA 1978). Cf. Mil.R.Evid. 314(c). 

4. Id. at 217 n.8 

5. United States v. Harris, supra mte 1. 
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Cormnanders' "Inherer:t Authcl'ity" to Sea.rch 

'!he Cburt began its review of the gate search in Harris by noting 
that tw::> of its earlier decisions6 had upheld that fonn of governn:?ntal 
intrusion. In United States v. Poundstone, it had declined to adopt the 
"l::order search" analogy, and instead had cited the "long-established 
rule that, inherent in his responsibility for control of the military 
property of his organization, the military ccmnander has ~r to search 
Government pr-operty," and that the power may be delegated. 7 Upon this 
principle the Cburt premised its holding that "persons in a military 
vehicle which is suspected of being used to imfort forbidden matter into 
the ccmnand area may be searched as an incident to search of the vehicle, 
especially if they are mt [manbers] of the comnand. 118 

These references to the canmander's "inherent powers" stggest that 
the tribunal vie\\ed the intrusion under review in Pourrlstone as an 
inspection rather than a search. 9 In a dissenting opinion, Jtrlge D.mcan 
critcized this characterization, contending that the nexus bet~n the 
search of Private Poundstone and the fitness of his unit is "[f]ar dif­
ferent and far nore rE!lDte" than in previous "inspection theory' cases, 
where the "professed concern" underlying the intrusion was the "current 

6. See United States v. Ebundstone, 22 USQ1A 277, 46 CMR 277 (1973) 
(overseas gate search): United states v. Unrue, 22 USCMA 466, 4 7 01R 556 
(1973) (danestic on-post roadblock). 

7. United States v. Ebundstone, supra mte 6, at 281, 46 CMR at 281. 

8. Id. at 282. 

9. '!he Cburt noted in an earlier opinion that: 

Ibth the generalized and particularized types of 
searches are mt to be confused with inspections 
of military personnel enterin;J or leavin;J certain 
areas, or those, for example, conducted by a 
ccmnander in furtherance of the security of his 
carmand. These are Wholly administrative or pre­
ventive in nature and are within the ccmnander's 
inherent eers. 

United states v. Gebhart, 10 USCMA 606, 610 n.2, 28 CMR 172, 176 (1959) 
(enphasis added). See United states v. I.ange, 15 USCMA 486, 35 CMR 458 
(1965): United States-v. Gaddis, 41 CMR 629 (ACMR 1969). 

422 




status of unit, personnel and ~pnent, rather than criminal activity 
of any particular individual. 1110 Jtrlge D.mcan concltrled that the con­
stitutionality of the gate search could not be ascertained with::>ut 
applying a balancing test in Which the "cnnpeting interests" \o.Ould be 
weighed.11 

The Cburt had also revi~ the constitutionality of a dual roadblock 
system canprised of checkpoints randanly established within a military 
post rather than at its gates .12 At the first roadblock, the driver 1 s 
license and vehicle registration were checked, and a sign at that site 
advised .all notorists that a second inspection \o.Ould be conducted "alx>ut 
30 feet doNrl the road." All passengers were accorded the OfP)rtunity to 
dispose of drtl'.JS in their possession, with::>ut punitive action, by dropping 
then in an "amnesty barrel11 before proceeding to the next checkpoint, Where 
a narcotics detection dog was escorted arourrl the vehicle. If the dog 
"alerted, 11 the autarobile and its passengers \o.Ould be searched. 

'llle Cburt began its analysis by stating that the legality of a 
govermental intrusion into an 11 individual 1 s person or private effects" 
depends upon "Whether the action by" the Governrrent was, in the circum­
stances, reasonable. 1113 It conclt.rled that 11military necessity11 rendered 
the intrusion reasonable in this case. An 11 inspection system" designed 
to keep drugs out of the camand is a 11proper regulatory program in 
light of the conditions;" further, the 11means selected to effectuate the 
program dem:mstrate a concern that the inspection system [\o.Ould raua.in] 
as 'carefully limited in time, place and scoi::ie' as the purpose of the 
system required and the effectiveness of the system necessitated. 11 14 
Jtrlge Duncan, Wh::> did mt join the majority opinion, referred to his 
dissent in Potmdstone, and reiterated his disinclination to characterize 

10. lhited States v. Ebundstone, supra rnte 6, at 281, 46 CMR at 281. 

11. Id. 

12. lhited States v. lhrue, supra mte 6. 

13. Id. ·at 468, 47 CMR at 558. See United States v. Hartsook, 15 USCMA 
291, 35 CMR 263 (1965); United States v. Battista, 14 US01A 70, 33 CMR 282 
(1963). 

14. Id. at 470, 47 CMR at 560. See United States v. Biswell, 406 U.S. 
311, 315 (1972). 
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the search under review as an "administrative inspection or 'shakedown' 
which ma.y be made without authorization to search and rXJt UfOll probable 
cause. 1115 

United States v. Harris: · The "Bomer Checkpoint" Paz•adigm 

A military .FOlicanan stopped the autorrobile in which Private Harris 
was ridi03 as it approached the main gate at Mrrine Base in Tv.entynine 
Palms, california. '!he .FOlicanan asked the driver to pull off the road 
and directed all passengers to alight fran the car. Private Harris 
dropped tw:::> bags oontaining marijuana as he was exiting the vehicle. 
At his oourt-martial and on appeal, he challenged the admissibility of 
the marijuana, oonterrling that the gate search was unoonstitutional. 
'!he military .FOlicerran testified that the search was oonducted with a 
narootics detection dog which had to be periodically "rercotivated, 11 and 
that his jlrlgroont as to the dog's willingness to participate in the 
operation determined which vehicles v.ould be stopped. He averred that 
"when his do:J is ready to v.ork, he takes the vehicle which enters the 
gate at that time, 11 and that 11 

[ t]hereafter, he might give the do:J a 
break if she is fatigued and then repeat the process. 11 16 

'!he Cburt quickly distinguished Poundstone, and United States v. 
Unrue, as \\ell as a lo.ver oourt decisionl7 upholding a gate search. It 
then declined to apply the "implied oonsent" doctrine,18 and ooncllrled 

15. Id. at 472, 47 01R at 562 (Duncan, J., dissenting). 

16. lhited States v. Harris, supra note 1, at 44. 

17. See United States v. Blade, 49 01R 646 (AFCMR 1974) (all incoming 
and departing vehicles subjected to search). 

18. SUbsequently decisions have acoordingly ooncllrled that the validity 
of a gate search does oot depend UfOn prior notification of the date, 
time, and place of the prOfOSed intrusion. See, ~-~·, United States v. 
Johnson, supra oote 3. 
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that the legality of the search depends up:>n its reasonableness as 
detennined by a process in which the public interest is balanced against 
the individual's right to personal freedan fran arbitrary governmental 
interference. In developing the framev.ork far this analysis, the <hurt 
cited several supreme <hurt decisions dealing with border patrol activ­
itiesl9 am adopted the "various aspects of roving patrol-check.fX)int 
stops" as an appropriate nodel. 20 Acoordingly, in assessing the reason­
ableness of the gate search, the <hurt evaluated (1) the public need 
justifying the intrusion; (2) available alternatives to the gate search; 
(3) the search's fX)tential for frightening or offending notorists; (4) 
the scope of the intrusion; (5) the extent of interference with legitimate 
traffic; (6) the arcount of discretion exercised by the officers oonducting 
the search; and (7) the practicality of requiring "reasonable suspi­
cion. 1121 Eltpha.sizing the relatively broad degree of discretion exercised 
by the fx:>lice officer conducting the gate search under review, the <hurt 
conclu:ied that the search w:>uld be unconstitutional unless it were sup­
fX)rted by individualized probable cause or oonsent. 'Ihe <hurt proceeded, 
h~ver, to oonsider several additional matters it deemed significant, 
inclu:iing the camander' s "virtually absolute" resfx:>nsibility to safeguard 
the health, safety, welfare, morale·, and efficiency of those under his 
c:x:mnand; the accused's right an:l duty to enter the base; am military 
necessity.22 

19. See Almeida-Sanchez v. United States, 413 u.s. 266 (1973) (prob­
able cause is prerequisite to roving border patrol's stop an:l search of 
vehicle); United States v. Ortiz, 422 u.s. 891 (1975) (search of vehicle 
for illegal aliens at fixed check..tx:>int away fran border rrust be based on 
probable cause or consent); United states v. Brigrx>ni-Ponce, 422 u. s. 
873 (1975) ("articulable suspicion" supfX)rts roving border patrol's 
detention of vehicles near border for "brief inquiry" into passengers' 
residence status); United States v. M:trtinez-Fuerte, 428 U.S. 543 (1976) 
("stops for brief questioning routinely conducted at permanent check­
.tx:>ints" need oot be premised Ufx:>n "individualized suspicion"). 

20. United States v. Harris, supra oote 1, at 55. 

21. Id. at 57-59. 

22. Id. at 59-65. 

23. Id. at 65. 
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After i,.eighing these factors, the Cburt determined that the "use of 
gate searches to deter persons fran introducirg contraband onto a mili ­
tary installation is an eminently reasonable resi;xmse to a serious problem 
affecting the military. 11 23 With regard to the manner in which these 
searches may be conducted, the Cburt held that "[t]o insure the least p::>s­
sible intrusion into the constitutionally protected area, and thereby 
preserve freedan fran unreasonable invasions of personal privacy, a 
procedure must be employed which completely raroves the exercise of dis­
cretion fran persons engaged in law enforcarent activities. 11 24 'Ihe rold­
ing in Harris "contemplates a conpletely independent detennination of 
times when the searches will be conducted, the meth::Xl of selecting the 
vehicles to be stopped, the location of the operation, and the procedure 
to be follo.ved in the event sanething is discovered. 11 25 N:Jting that the 
p::>liceman conducting the search personally ascertained his dog's readi­
ness, the tribunal concllrled that such a decision "involves too nuch dis­
cretion to serve as an independent basis" for selecting the vehicles to 
be stoppea.26 

In a concurring opinion, Olief Jlrlge Fletcher agreed that military 
carunanders have a "distinct constitutional auth:>rity to establish reason­
able gate inspection procedures as a necessary prerequsite" to their 
resp::>nsibility for the installation's order and security.27 He cau­
tioned, however, that the: inspection ~ nust entail an "effective 
program to ensure proper control of the intrusion into constitutional 
protections" and that the degree to which auth:>rity is delegated to 

24. Id at 65. 

25. Id. 

26. Id. at 66. 

27. Id. at 67 (Fletcher, c.J., concurring). 

28. Id. 

29. Id. at 67 (Cbok, J., dissenting). See carroll v. lliited States, 267 
U.S. 132 (1925); lliited States v. 12 200 ft. Feels of Film, 413 U.S. 123 
(1973). 
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police officers may not be so broad as to abrogate the corrmander' s regu­
latory res.t0nsibility to protect the base.28 Ju:lge Cbok, on the other 
hand, dissented. Cbserving that electronic inspection of handcarried 
articles up:m entry into government buildings is "reasonable" under the 
fourth amendment, and that customs officials ma.y "search an incoming 
individual and his effects for contraband and duty items, without regard 
to probable cause or suspicion of wrongdoing,"29 he argued that the 
"military ccmmunity has similar authority as regards persons entering 
its territory," provided the search is properly limited in time, place 
and S<Dpe.30 

United States v. Harris: The Aftermath 

Military appellate courts applying Harris enphasize that the central 
inquiry in assessin:J the reasonableness of gate searches is the extent 
to \\hich the p:>lice officer <Dnducting the search exercises discretion 
in selectin:J vehicles to detain. 'Ihe Air Fbrce Cburt of Military Review, 
for example, sanctioned a randan selection procedure pursuant to \\hich 
every fifth vehicle enterin:J the military installation was stopped. 
'Ihe court concltrled that althot.gh the law enforcement supervisor directed 
the time, place, and duration of the inspection, he did not "select parti ­
cular vehicles for inspection, but simply initiate[d] the procedure by 
which the gate guard a:mrence[d] to select ea.ch fifth vehicle thence­
forth ... 31 Similarly, the "inadvertent, premature cx:mnencement of the 

30. Id. See United States v. Unrue, supra note 6, at 470, 47 CMR at 560. 
Jtrlge Cbok determined that the reasonableness of the governnent action 
in this case was not undennined by reliance UfOn a suspect classifica­
tion or utilization of drt.g detection dogs. He <Dnclu:led that the accused 
discarded the contraband while exiting the vehicle and in view of law 
enforcerrent officers: thus, the "guard's recovery of the articles dis­
carded . . . was indisputably legal and tlnse articles were admissible 
into evidence at trial." Id. See United States v. Wilson, 492 F. 2d 
1160 (5th Cir. 1974), cert:-denied," 419 u.s. 858 (1974). 

31. United States v • .Ebwles, 7 M.J. 735, 739 (AF01R 1979). 
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rand.an inspection pr:ocErlure" did not invalidate a search conductErl at the 
gate of an overseas military installation. 32 Violations of prescriptive 
governrent regulations or other errors 'Which are "administrative" in 
nature and do oot affect the randanness of the selection process except 
as to the time frame within which it is inplementErl, in other w::>rds, will 
not render a gate search unconstitutionai.33 

Cana Zusion 

'lhe irrPortance of insuring the security of military forces, property, 
and· equipnent justifies the ccmnarrler' s "nearly absolute" authority to 
control access to his installation. 34 '!his authority enables the com­
mander to deny entry to persons Wh::> do oot suhni.t to a search at the 
installation's gateway.35 It also permits him to oonduct searches at 
the entry fX)ints of the base, provided the procErlures he employs completely 
rerove discretion from persons engaged in law enforcement actitivites.36 
I:efense counsel sh::>uld conterrl that an assessnent of the oonstitutional 
"reasonableness" of such an intrusion necessitates ad hoc examination 

32. lhitErl States v. Iblsv.orth, 7 M.J. 184, 196 (01A 1979). See UnitErl 
States v. Caceres, 440 u.s. 741 (1979) (reasonable, good-faith attenpt to 
canply with goverrunent re:JU}.ation that is not requirErl by oonstitution or 
statute does oot justify sanction of strict exclusionary rule) • 

33. Id. at 186. 

34. lhitErl States v. Blade, supra oote 17. See Cafeteria and Restaurant 
W:>rkers v. M:Elroy, 367 U.S. 886 (1961); United States v. Va1.J3han, 475 
F.2d 1262 (10th Cir. 1973). 

35. United States v. Stuckey, 10 M.J. 347, 359 (CNA 1981). 

36. See UnitErl States v. Harris, supra oote 1. Cf. I:elaware v. Prouse, 
440 u.s. 648 (1979) (oondanning randan stop of auto for checking license 
and indicating roadblock stops of all traffic may be permitted). 
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of each of the factors identified in United States v. Harris,37 and 
that the rolding in that case is not talisnanic. 'Ihe rrost crucial 
juiicial inquiry, however, addresses the manner in which law enforcement 
officers identify the vehicles to be stopped. In sun, the gate search 
arrounts to a general search for evidence of contraband, arrl while the 
Court of Military Appeals has held that such an intrusion is constitu­
tionally reasonable within the factual context under reviev1 in Harris, 
it "can only be tolerated if there is no }'.X)ssibility that law enforcement 
officers nay exercise any discretion.•T3'8 'Ihus, while the constitutional 
basis of the canmamer' s power to conduct gate searches is well estab­
lished, the degree to v.hich that power is delegated, and the manner in 
Which it is implem:mted,39 nay invalidate the intrusion. 

37. 'Ihus, the defense counsel should insure that the record reflects the 
underlying nee:l for the search as well as all other factors bearing on 
the reasonableness of the challenged .Intrusion, incluiing whether the sub­
ject military installation is "open" or "closed." Id. at 66 (errphasis in 
original). 

38. Id. at 66 (anphasis in original). 

39. See Arrrr:f Reg. 190-22,·Military Police - Search, Seizure and DisfOsi­
tion of Propertl (Cl, 23 Oct. 70): Arrrr:f Reg. 210-10, Insatllations ­
Administration 15 Ppr. 78). 
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ETHICS RaJND TABLE 


In this installment of Ethics Round Table, the staff of The Advocate 
examines the ethical resp:msibilities atteOOing the presentation of wit­
nesses .....nose testircony rray be self-incriminating. 

Faats 

Private First Class Smith has been charged with assautt. EssentiaZ 
to estabtishing his claim of setf-defense is the testimony of a aivitian 
who witnessed the incndent. In order to estabtish his presence at the 
saene of the arime, hOtJever, the cnvitian must inariminate himsetf in an 
unrelated offense. He is not represented by aounseZ. What are your 
obUgations? 

Discussion 

The Code of Professional Responsibility [hereinafter Code] provides 
little guidance for resolving this problem. While Ethical Consideration 
(EC) 7-9 requires the attorney to act in a manner consistent with his 
client's best interests, he may ask the client to for030 that course of 
action if he feels that it is unjust. r.t:>reover, accordin:J to EC 7-10, 
a ca.msel' s zeal for his client should rot mi.tigate his obligation to 
refrain fran needlessly hanning any party involved in the litigation. 
The Disciplinary Rlles preclude counsel fran professionally advising 
unrepresented individuals, other than suggesting that they obtain counsel, 
if their interests are adverse to his client's. Arguably; however, 
this constraint applies only to adversarial situations am does not 
extend to camunicaticns with a witness. See DR 7-104(A) (2). Further­
rrore, DR 7-102(A) (1) prohibits a lawyer fran perfonnin;J any act on behalf 
of his client which is intended rrerely to harass or naliciously injure 
another. Thus, the Code appears to leave the natter to the attorney's 
discretion. The MJdel Rules of Professional Corrluct (Final Draft) [here­
inafter lvbdel Rules] are also of limited usefulness in resolvin;J this 
issue. Altlnlgh Mcxiel Rule 4.4 provides that attorneys nay not obtain 
evidence in a na.nner that violates the legal rights of third parties, 
the discussion of that rule in the Prq:osed Final Draft, dated 30 May 
1981, seems to limit it to rrethods of obtaining evidence, such as wiretaps 
arrl other ~ans that invade the privacy of p:Jtential witnesses. 

The AM. Standards for Criminal Justice: The Defense Functicn, (2d 
edition 1900) [hereinafter Defense Function], ....mile not binding, directly 
address the problem. Defense Function Standard 4-4.3(b) provides: 
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It is not necessary for the lawyer or the lawyer's 
investigator, in interviewi03 a prospective witness, 
to caution the witness concernirq possible self­
incrimination and the need for counsel.! 

Defense Function Standard 4-4.3(b) originally provided that "it is proper 
but oot nandatory" to caution a prospective witness. See History of 
[New] Standard 4-4.3(b). The standard currently states, hCMever, that 
"it is oot necessary" to warn a prospective witness, because that practice 
nay 'be inconsistent with a defense counsel's adversarial resp.::nsibilities. 
Accordi03 to the cx:mrentary accarpanying this rule, "[t]he lawyer's 
pararrount loyalty to his or her CMn client must govern in this situation." 
Further, while he nay not mislead or deceive the witness, the defense 
counsel nay advise a prospective prosecution witness of his rights in an 
attenpt to discourage him fran testifying. See ABA. Ccmni.ttee on Profes­
sional Ethics, Infonnal Opinion No. 575 (196~ 

For the military attorney, the problem involves nore than ethical 
responsibilities. Indeed, Article 3l(b), uo.s.J, provides that: 

no person subject to this chapter may ••• 
request any statement fran an accused or a 
person suspected of an offense with:>ut first 
infonning him of the nature of the accusation 
arrl. advising him that he does not have to nake 
any statement regarding the offense of Which he 
is acrused or suspected and that any statement 
nade by him nay be usai as evidence against him 
in a trial by court-nartial. 

Read in context, this provision arguably inplies that no such obligations 
arise with re:Jard to civilian witnesses. See United States v. Zeigler, 
20 USCMA. 523, 43 CMR 363 (1971). If a military defense counsel intends 
to use the incrirninatin:J testimony of a military witness, ho.v'ever, it 
nay be necessary to warn the witness of his Article 3l(b) rights am 
then atterrpt to obtain :irnnunity fbr him. 

1. Because of the differences in the prosecutor's obligations, ho.Never, 
he is ethically required to warn a potential witness even in.the absence 
of custodial interrogation. See ABA. Starrl.ards for Criminal Justice: The 
Prosecution Function, 3-3.2(b)and related ccmnentary. HONever, it is 
iropr~r for a prosecutor or a defense cainsel to advise a witness not 
to'subnit to an interview by opposing counsel. 
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If the defense COJnSel is deliberately seeking incriminating state­
rrents fran a witness-suspect mrei:resented by comsel, military due 
process and fundamental fairness r~uire that he give aprcpriate warn­
ings.2 United States v. Milburn, 8 M.J. 110, 113 (CMA 1979). See 
United States v. Rexroad, 9 M.J. 959, 960 (AFCNR 1980). Further, Chief 
Judge Fletcher adherErl to his previously stated p:>sition tha.t warnings 
are required whenever the suspect "could perceive" that the interviewer's 
"ix>sition of autrority is the rcoving force behim requiring possible 
incriminating answers." United States v. Mill:um, s}pra at 112 n.2. 
See United States v. Kelly, 8 M.J. 84, 88 (CMA 1979 ; United States v. 
Dohle, 1 M.J. 223 (CM\ 1975). The military judge, however, may have an 
obligation to warn an apparently uninfonned witness of his rights if his 
testirrony appears to be self-incriminating. See Mil.R.Evid. 30l(b)(2). 
Considering Judge Cook's dissent in Milburn am his specific rejection 
of the "position of autoority" test in Kelly, as well as Chief Judge 
Everett's application of Article 31 in cases su::h as United States v. 
Annstrong, 9 M.J. 374 (CM\ 1980), it is doubtful that Milburn reflects 
the Court's current view. 

2. 'Ille carrt reliErl, in part, on the provision in the original Defense 
Function Standard 4-4.3(b) that such advice was "proper but rot nanda­
tory." As a result, it is unclear what the court's p:>sition would be in 
light of the current standard, which states that advising the witness is 
probably inconsistent with the defense ca.msel's resp:>nsibilities. 
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PROPOSED INSTRUCTION 


Withdrawal from Con5piracy 

The Seventh Circuit Court of Appeals has reversed itself as to the 
burden of proof of withlrawal in conspiracy cases. United States v. 
Read, 50 u.s.L.W. 2239 (7th cir. 1981). The court, in overruling United 
States v. Dorn,, 561 F.2d 1252, 1256 (7th Cir. 1977), stated that because 
witlrlrawal fran the conspiracy negates an essential element of merrbership 
in the conspiracy, withdrawal must be disproved beyorrl a reasonable doubt 
by the government. Defense counsel should rDN request the follo.ving 
m:xlification of the conspiracy instruction found at paragraph 3-3, 
Department of Arrrr:f, Pamphlet No. 27-9, Military Judges' Guide (1969): 

There has been Scm:? evidence that the accused 
may have (abandoned) (withdrawn fran) the charged 
conspiracy. (Specify significant evidentiary fac­
tors bearin,j upon the is_sue arrl indicate the respec­
tive contentions of both counsel. ) An effective 
(abandonnent) (witlrlra.val) requires some action by 
the accused 'l.hich is inconsistent with supfOrt for 
the unlawful agreanent and which shows that he is 
no longer part of the conspiracy. If, at the time 
of the overt act, the accused is no longer part 
of the conspiracy, he cannot be convictai of the 
offense. Because there is evidence that the accused 
(abarrloned) (withlrew fran) the conspiracy, the 
governnent must prove beyom a reasonable doubt 
that the accusai did not (abarrlon) (withlraw fran) 
the conspiracy or, alternatively, that he rejoinai 
the conspiracy at or during the carani.ssion of the 
overt act in contemplation of the conspiracy. 
Unless the government provai beyorrl a reas:mable 
drubt that the accused never (abandoned) (withdrew 
from) the conspiracy, or that he rejoinai it at or 
during the overt act, the accused cannot be con­
victa::l of conspiracy. 

'l'he Read ca.ut acknONla::lged that United States v. Hyde, 225 U.S. 347, 32 
S.ct. 793, 56 L.Ed. 114 (1912) may be interpretai as placing the burden of 
proving withlraNal fran a conspiracy on the defense. The Read ca.ut 
concluded, ho.vever, that previoos decisions have misinterpreted Hyde, arrl 
that the decision placa::l only the b.lrden of going fonvard on the accused. 
The proposa::l instruction acknowledges that the accusa::l bears the burden 
of prod.iction, but imposes the burden of persuasion on the governnent. 
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SIII PAR 

Recent Military Justice Amendments 

The "Military Justice Arrerrlrrents of 1981," Public Law 97-85, which 
became effective on 19 January 1982, nodi.fy varioo.s articles of the Unifonn 
Code of Military Justice [hereinafter UCMJ] in five general areas: appel­
late leave, post-trial confinem:mt, the right to counsel, petitions to the 
Court of Military Appeals, and appeals urrler Article 69, 'lX:MJ. * 

AppeZZate Leave: Under prior lcw, the decision to apply for appellate 
leave resta:i with the servicem€!tlber. Under the new law, the general CQJ.rt­
nartial convening authJrity nay place on excess leave an accused who re­
ceives an unsuspended punitive discharge or dismissal. If an accused is 
required to take excess leave and his discharge is subse::iuently set aside 
or is not adjudged upon a rehearin:J, he will be entitled to full pay and 
allowances while on excess leave, minus any salary earna:i fran civilian 
e!Iq)loyment during that period. 

Post-tl'iaZ aonfinement: Wlile incarcerated soldiers awaiting final action 
were treated less rigorously than those whose sentences had been executErl, 
see Dept. of Arn¥ Reg. 190-47, The United States Anny Correctional System 
(1 Oct. 78), the new law amends Article 13, UCMJ, by deleting the distinc­
tion between these classes of sentenced prisoners. 

Right to aounseZ: Article 38, UCMJ, confers on an accusa:i a right to OOt.h 
individually re::iuested CQJ.nsel and detailed military coo.nsel. Under the 
new amendments, the accused is entitled to only one military defense 
camsel, although the ccnvening auth:>rity may authorize nore than one 
detailed or individual military counsel. This law does not affect an 
accusErl' s right to hire a civilian lawyer and to retain him in addition .to 
authorized military counsel. Article 32, UCMJ, has also been m::xlifiErl to 
ccnfonn to the amended right to coo.nsel under Article 38. The amerrlment 
further directs service secretaries to define, by regulations, when a 
re::iuested coo.nsel is "reasonably available." 

*I'he amendtrents also rcodify other provisions of Title 10, U.s.c. to pro­
vide conformin; changes. 
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Interim changes to paragraph 48, Manual for Ca.irts-Martial, United 
States, 1969 (Revised edition), as amended, provide that trial judges, 
trial counsel, awellate defense or governnent ccunsel, principal ccmmn:l 
legal advisors and principal assistants (i.e., staff judge advocates and 
deputy staff judge advocates), instructors-orstu:lents at service sch::>ols, 
and mercbers of the OTJAG staff are unavailable to serve as individual 
defense ccunsel. Under interim changes to Dept. of 'Ar:rey Reg. 27-10, Legal 
Services-Military Justice (26 Nov. 68), the Chief, Military Justice/Crimi­
nal Law Section, and rounsel assigned rutside the Trial Defense Service 
region in ¥.hich the proceedings will be conducted are also "unavailable" 
unless they are stationed within 100 miles of the situs of the proceedings. 

Petitions to the CoUPt of MiZitaPy AppeaZ.s: Un:ler p:-ior lcw, an accused 
cruld petition the Court of Military Appeals within 30 days fran his receipt 
of the Court of Military Review decision. 'Ihe new law changes this signi­
ficantly l:r.f auth:>rizing constructive service. 'Ihe accused nON has 60 days 
to petition the Court from the earlier of the da.te he recei~s service, or 
the date on Yklich a cq>y of the decision, after being served on appellate 
defense counsel, is depositoo in the nail for delivery to the accused at 
his last-knONn address. In this case, the 60-day period carmmces ¥.hen 
the decision is naile:1 to the accuse:1, even if he never receives a copy. 

Additionally, the Rules .of Practi~ and Procedure of the Court of 
Military Appeals have been amended, effective 19 January 1982, to permit an 
accuse:1 to file his petition for grant of revie,, directly with the court or 
by nailing or delivering his petition to the staff judge advocate office 
of the camran:i where he was trie:1 or is presently located for forwardi03 
to CJrJAG and the Court. 

To insure that clients are able to exercise their appellate rights, 
trial defense counsel sha.ild stress the .impJrtance of insuri03 that the 
accuse:1 keep his trial and appellate defense crunsel and the staff judge 
advocate's office advise:1 of his excess leave address. 

ArticZ.e 69 Appeal.a: Under prior law, there was m statutory tima limit on 
Article 69 appeals. The ne,, law requires that these appeals be made not 
later than two years fran the date of the convening autrority' s action: 
the statute provides a cut-off date of October 1, 1983 for old cases. 
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Requests for Preservation of Evidence 

Defense counsel frequently ra::;J,uest that the vermtim tape recordings 
of Article 32 Investigations be preserved for later revie,./ or use at 
trial. In the absence of a written request for preservation of the 
tapes, the defense counsel rray be requirai to rea.ise himself in order to 
testify that the ra::;J.uest was rrade. He should there:fbre insure that a 
written request is delivered not only to the court rep:>rter, rut also 
to the Article 32(b) investigatiD.3 officer arrl perhaps even to the staff 
judge advocate and conveniD.3 autinrity. The defense counsel could also 
a~nd the request to the letter in Which the accused n:::>tifies the investi­
gating officer of the counsel arrl witnesses he desires. 

Anti-Deficiency Act Violations 

Defense counsel representiD.3 soldiers 'hho are involuntarily returned 
to military duty fran excess leave in order to work without pay, or wh:> 
are beyorrl their expiration of term of service (ETS) date and are assigned 
to a personnel confinement facility to work without pay, may argue that 
the acceptance of voluntary services violates the Anti-Deficiency Act, 
31 u.s.c. §66S(b) (1976) •. The Act, frequently referrai to as R.S. §3679, 
provides: "No officer or anployee of the United States shall accept 
voluntary service for the United States or errploy peroonal service in 
excess of that autinrized by law,: except in cases of anergency irwolviD.3 
the safety of human life or the protection of property." Violations of 
the Act can result in administrative or criminal penalties against the 
individual accepting such services, arrl require detailed re:EXJrting to the 
President through high-level agency channels. 31 u.s.c. §66S(i). 'Ihe 
Anny's irrplementation of the Act is reflectai in Dept. of Anny Re:J. 37­
20, Financial Administration - Administrative Control of Apprq>riated Funds 
(1 Aug. 1980), 'hhidl aloo includes the applicable OOD Directi~ in Appendix 

A. Essentially, defense counsel may conterrl that the unpaid soldier's 
services are either volmtary or involuntary. If they are involuntary, 
the Arm:! violates .Amerrlroont XIII of the Unitai States Constitution throogh 
a fonn of unp:iid involuntary servitude. If, on the other harrl, the 
services are rerrlerai voluntarily, the Anny violates the Anti-Deficiency 
Act by acceptiD3 services without ccrnpensating the soldier or properly 
obligating the funds necessary to rercunerate him. See 54 ca-cp. Gen. 862 
(1974) for an analysis of entitlements to pay urrler these circumstances. 
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Selection of Trial Fora 

F.ach fiscal year, the Chief Trial Judge of the Arrrr:f Trial Judiciary 
prepares a ccnsolidated rep::>rt of trial activities, expenses arrl related 
administrative data. The follc:Ming infonnation extracted fran the 1981 
report reflects the differences between trials by judge alone and with 
members as to the imposition of plil1itive dicharges: 

General Courts-Martial 

Judge Alone With Members 
Area Total 

cases 
Guilty 
Pleas 

BCD/DD % Total 
cases 

Guilty 
Pleas 

BCD/DD % 

USAREUR 
Korea 
CONUS 

414 
21 

402 

298 
14 

245 

343 
17 

349 

83% 
81% 
87% 

292 
20 

313 

100 
8 

85 

142 
11 

185 

49% 
55% 
59% 

Total 837 557 709 85% - 625 193 338 54% 

ECO-Special Courts-Martial 

USARUJR 
KOREA 
CCNUS 

713 
87 

989 

471 
36 

605 

411 
46 

648 

58% 
53% 
66% 

257 
32 

511 

79 
13 

191 

83 
11 

202 

32% 
34% 
40% 

Total 1789 1112 1105 62% 800 283 296 37% 

While several factors may cause these differences, · the statistical ab­
stracts highlight the importance of an ac01sed' s selection of the trial 
forum. This decision can be kn:Jwing and intelligent only if it is based 
on the infonned advice of cQ.lnSel. 

Telfaire Instructions 

Last year The Advocate published an article endorsing the instruction 
on eyewitness identification adcpted in United States v. Telfaire, 469 
F.2d 552 (D.C. Cir. 1972). See Brc:Mer, Attacking the Reliability of Eye­
witness Identification, 12 The Advocate 62 (1980). The instruction enpha­
sizes the p:>tential tnlreliability of eyewitness identificaticns, and sug­
gests that defense CQ.lnSel direct ,the m:mibers to examine the circumstances 
under which they were made. 
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Several federal circuits require sane fonn of eyewitness identi­
fication instruction Y.hen the issue is raised at trial. United States 
v. Barber, 442 F.2d 517 (3d Cir. 1971) (instruction ra:pired unless 
witness had opportunity to observe defendant; witness is positive in 
his identification; his testimony is not weakened by prior failure to 
identify accused or prior inconsistent identification; and identification 
rena.ins i;ositive and unqualified after examination): United States v. 
Holley, 502 F.2d 273 (4th Cir. 1974) (anission of instruction viewed 
with grave concern): United States v. Hodges, 515 F.2d 650 (7th Cir. 
1975) (anission of instruction viewed with grave con::ern): United States 
v. Cain, 616 F.2d 1056 (8th Cir. 1980) (omission of instruction is 
reversible error 'Where identification is questionable and uncorroborated); 
McGee v. United States, 402 F.2d 434 (10th Cir. 1968) (trial judge nust 
emphasize that jury mist believe accused camtl.tted offense 'When identifi­
cation is challenged): United States v. Telfaire, supra (instruction re­
quired). Other circuits, While not requiring an eyewitness identifi­
cation instruction, have recognized the appropriateness of such an in­
struction, but leave the issue to the trial court's discretion. United 
States v. Kavanau , 572 F.2d 9 (1st Cir. 1978); United States v. Boyd, 
620 F.2d 129 6th Cir. 1980). 

The Kansas supreme Court recently adopted the Telfaire instruction 
and required its use in all cases in Yhich eyewitness identification is 
critical and disp.ited, because general instructions i.rurle'.luately highlight 
the dangers of misidentification. State v. Warren, 30 Crim.L.Rep. (BNA) 
2192 (Kan. 9 Novanber 1981). Viewin;J with concern the danger that inno­
cent persons will be convicted as a result of erroneous eyewitness iden­
tifications, the coort reversed a coINiction 'Which had been_ obtained 
through testircony ba.sed on a 15 to 20-secorrl viewing which occurred four 
arrl one-half nonths prior to trial. Military ai:pellate carrts have not 
yet required eyewitness identification instructions, althrugh the issue 
is currently before the Arrey Court of Military Revie.-.r in United States 
v. Foster, CM 440659 (argued 18 October 1981) • Trial defense counsel 
should request a Telfaire-type instruction \t.henever the goverrrnent' s 
proof deperrls largely on eyewitness testinony. Failure to do so may 
result in a Salley-type waiver. See United States v. Salley, 9 M.J. 189 
(CM\ 1980); United States v. Cotten, 10 M.J. 260 {01A 1980). 
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UscrA WATCH 
Synopses of SeZected Cases In Which 


The Cozaat of Military Appeals Grunted 

Petitions for Revie~ or Entertained 


Ora.l Argument 


n..iring N:Jvember and Decarber 1981, the Cburt heard oral argunent 
in tv.o cases involving the scope of a staff judge advocate' s :r;:ower to 
bind a o::>nvenin;:J authority to a specific course of action in approving 
courts-martial convictions. In United States v. Brown, AF01R 22752, 
~· granted, 11 M.J. 405, nodified 12 M.J. 22 (CMA 1981), argued 18 
N:Jvember 1981, the issue concerned the nodification of a pre-trial 
agreement to insure that the accused v.ould testify at a related trial. 
In Cboke v. Orser, 12 M.J. 116 (01A. 1981), argued 10 December 1981, the 
Cburt addressed the staff ju:lge advocate' s p:::>'l.er to bind the convening 
authority to a pranise of .i:rrmunity. In b::>th cases, the Cburt was 
asked to formally define, in contractual terms, what has previously 
been a variable in the equation of plea negotiations: the extent to 
Which the convenin;:J autlx:>rity' s action on court-martial charges ma.y 
be dictated by his staff ju:lge advocate' s prior pranises to the accused. 

GRANI'ED ISSUES 

TRIAL WJNSEL: Closing Argt..nnent 

The Cburt will re-examine the pennissible scope of closing argtr 
rrents in United States v. Clifton, Ac.MR 440087, ~· granted, 12 M.J. 
113 (CMA. 1981). 'Ihe accused's credibility was a critical issue, and 
the defense counsel had successfully suppressed a p:::>rtion of the vic­
tim' s pre-trial statenent. 'Ihe prosecutor referred to the accused as 
a liar in his closin;:J argurent and si..ggested that the defense counsel's 
suppression notion had prevented the court members frcm hearin;:J "all" 
of the facts. 

JURISDICTION: Assimilative Crimes Act 

The <hurt granted review in United States v. Perry, AF01R 23028, 
.e::!:_· granted, 12 M.J. 112(CMA1981), and decided the case on the same 
day. The accused pled guilty to violating Missouri Statute §311.310, 
and durin;:J the providence inquiry the trial counsel acknowledged that 
he was proceeding under the Assimilative Crimes Act, 18 u. s.c. §13 
(1976). N:Jtin;:J that the governnent did oot establish, on the record, 
that the United States had either exclusive or concurrent jurisdiction 
over the Air Force base Where the crime had occurred, the Cburt stated 
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that it ca.ild oot autanatically assune that the Act. applied. Noting 
that the Air Force has only proprietary rights over sane installations, 
the Court deemed it inappropriate to judicially notice the jurisdic­
tional status of the base in question, and dismissed the specification. 

FINDINGS: Deliberations 

In United States v. Nash, 5 USCMA 550, 18 CMR 174 (1955), the 
Court ruled that members are limited to one ballot in resolving the 
accused's culpability. In United States v. Lawson, ACMR. 440520, ~· 
granted, 12 M.J. 179 (~ 1981) , the court members were allONed to 
take unofficial "straw polls" prior to conducting an official ballot. 
The Court will decide whether court rrenbers are limited to one vote 
on guilt or innocence or Whether rrultiple unofficial votes may be 
taken during their deliberations on findings. 

APPELI.ATE RE\TIE.W: Article 69, UCM.J 

During a review pursuant to a Article 69, UCMJ, in United States 
v. Kelly, 12 M.J. 509 (ACMR 1981), the court ruled that a military 
judge may enter a verdict of not guilty after court manbers have returned 
guilty findings. The Judge Advocate General certified the issue to 
the Court of Military Appeals. The Court then specified the issue of 
whether, notwithstanding the limits on further review contained in 
Article 69, an appellant rray cross-appeal once the Court has jurisdic­
tion as a result of TJAG certification under Article 67 (b)(2), U01.J. 

MILITARY JUOOE: Instructions 

In United States v. Curtis, N01R 801989, ~· granted, 12 M.J. __ 
(CMA 1981), the military judge presented the standard instruction on 
reasonable doubt, arrl refused to recite the instruction proferred by 
the defense counsel, which did oot include the "substantial doubt" 
language fourrl objectionable in United States v. Cotton, 10 M.J. 260 
(CMA 1981). The Court will determme whether the issue is preserved in 
the absence of a formal objection to the military judge's instruction. 

MILITARY JUOOE: Instructions 

The Court will examine the mens rea of solicitation in United 
States v. Mitchell, 11 M.J. 907 (Aa1R 1981), ~· granted 12 M.J. _ 
(CMA 1981). The military judge instructed the menbers that an objective 
test rrust be applied to detennine the accused's intent to can:nit the 
alleged acts. The appellant asserts that solicitation entails a speci­
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fie intent to encourage a violation of the law and that an instruction 
requiring the court 
intent was require]. 

members to detennine the accused's subjective 

JURISDICTION: Subject Matter 

In United States v. Alt, AFCMR S25145, ~· grantoo, 12 M.J. __ 
(CMA 1981) , the Court will decide whether a court-martial has jurisdic­
tion over a serviceroomber for fraudulently procuring nuney :Eran an 
off-base bank where the sole service connection is the on-base theft 
of the military identification card used in the fraud. 

E.VIDENCE: Admissibility 

In United States v. Butner, AFCMR S25054, ~· granted, 12 M.J. __ 
(CMA 1981), the accused's first confession directly resultoo fmn an 
illegal search and seizure. Two days later, police officials told the 
accused that his first statement would not be usoo against him, arrl he 
again confessed. 'Ihe Court will determine whether the second confession 
and its derivative evidence are admissible where the accusoo \¥0\lld n:>t 
have been a suspect but for the original, illegal search and seizure. 

REPORrED ARGUMENI'S 

PRETRIAL Nrnar!ATICNS: Estoppel 

To what extent is a convening authority round by his staff judge advo­
cate' s pranises? In United States v. Braam, AF01R 22752, ~· grantoo, 
11 M.J. 405 (CMA 1981), nndified 12 M.J. 22 (CMT\ 1981), argued 18 
November 1981, the accused provide] infonna.tion concerninJ several 
drug sales in exchange for a premise of either an administrative dis­
charge under other than ho~rable corrlitions or clemency at his court­
martial. Because of a misunderstanding with the Air Force Office of 
Special Investigations regarding the value of the aCGUsed' s infonna.tion, 
the defense counsel wanted to terminate the pretrial agreernent. The 
staff judge advocate then pranisoo the accused, through counsel, that 
he WJuld arrange for the convening authority to awrove the administra­
tive discharge. The staff judge advocate became seriously ill, 'hcJN'ever, 
arrl was unable to act. '!he acting staff judge advocate successfully 
recarroondoo that the convening authority awrove the clemency option 
of the original agreement. On appeal, the accused sought to enforce 
the agreement as nndifioo by the staff judge advocate. Government ap­
pellate counsel argued that the defendant obtained what he bargainoo 
for and that the Court should discourage sub rosa agreements. Several 
judges were concerned with the staff judge advocate' s poNer to legally 
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bind the convening authority. Additionally, the Court asked whether the 
risk to the accused in providing drug infonna.tion arrounted to sufficient 
detrimental reliance on his part to require enforcement of the agreement 
as he understood it. 

In Cooke v. Orser, 12 M.J. 116 (Cl1A 1981), argued 10 December 1981, 
a well-publicized case involving alleged espionage by an Air Force 
officer, the Court of Military Appeals heard arguments fron the parties 
and four amicus curiae: Mr. F. Lee Bailey argued for the accused. The 
issue in this extraordinary writ case is whether prosecution is barred 
by a grant of irrmmity pursuant to paragraph 68h, Manual for Courts­
Martial, United States, 1969 (Revised edition). - Mr. Bailey argued 
that the accused had been granted imrunity in an arrangement whereby 
he agreed to reveal to the Air Force Office of Special Investigations 
(OSI) and to the Strategic Air carmand's (SAC) Damage Assessment Team 
the information he had relayed to the Russians, and also to pass a 
polygraph examination in order to prove that his disclosure was can­
plete. In a telephone conversation with Brigadier General Teagarden, 
the Staff Judge Advocate of the Stategic Air Corrnarrl (SAC), defense 
counsel requested a written grant of irnnunity fron the convening autho­
rity. Defense counsel and the OSI understood General Teagarden to say 
that the convening authority agreed to alla,., imrunity for Cooke, pro­
vided he successfully carpleted the polygraph examination. 

The military judge found that General Teagarden, "regardless of 
what he ma.y have intended, did camunicate to [trial defense counsel] 
and [the OSI], that if the accused ma.de a full disclosure and passed a 
polygraph, he would be discharged and there would be no prosecution." 
The military judge also found that the accused detrimentally relied on 
this pronise. The accuse:l took several polygra{il examinations and 
admitted to extensive involvement with the Soviets. '!be military 
judge found that there was no effective grant of irrm..mity because the 
convening authority did not personally grant .i.rmunity or authorize 
his staff judge advocate to do so. Mr. Bailey argued that the accused 
corrplied with the bargain to his detriment, while the governrrent, in 
bad faith, reneged once it had assessed the damage to national security. 
Although trial defense counsel should have demanded a written inmunity 
agreement signed by the SAC Carmander, it was reasonable and proper 
for him to trust the word and authority of a lawyer and general officer 
of the Air Force. Goverrnnent counsel countered that (1) the accused 
had not carplied with the verbal agreemnent and that he had failed the 
polygraph [the military judge had entered a firrling of fact that the 
accused had passed]: (2) the governrrent' s primary interest was to 
obtain justice and rx>t to safeguard national security: (3) trial defense 
counsel was at fault for not insisting on a written agreement: (4) the 
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military judge was correct in determining that there was no grant of 
irmunity because it was not personally authorized or ratified by the 
cCJlTIBirler of SAC: and (5) the proper remedy is not dismissal as requested 
in the extraordinary writ rut the suwression of any statements ille­
gally taken frcm the accused. 

Chief Judge Everett queried \'hether the trial defense counsel 
acted reasonably in not insisting UfXX1 a written grant of imrunity. 
He also asked about the convening authority's ability to ratify the 
staff judge advocate' s actions. The Chief Judge questioned whether a 
message to the Chiefs of Staff containing the cacment "agreem:mt abbro­
gated" indicated that there had been an understanding between the 
parties. His final inquiry to several counsel was \'hether dismissal 
of the military charges would bar subsequent federal prosecution for 
espionage. Judge Ox>ke was concerned with who can grant inm.mity and 
whether there could be ratification by silence. He also asked a.rout 
the mechanics of granting imrunity, focusing on the interrelationship 
between the convening authority and ,the staff judge advocate. Govern­
ment appellate counsel replied that the staff judge advocate has no 
authority to inm.mize and can only execute the convening authority's 
carrnands with respect to a grant of irnnunity. 

SENI'ENCE: DisparitY; Arrong Coactors 

While the accused in United States v. Olinger, ACMR 439358, ~· 
granted, 10 M.J. 251 (~ 1981), argued 23 OCtober 1981, was one of 
eight coactors convicted of stealing lead fran a cargo yard at Fort 
'fustis, Virginia, he was the only participant who received a punitive 
discharge. In his post-trial review, the staff judge advocate notified 
the convening authority of the results in the related cases but did 
not reccmnend any adjustment in the sentence beyond that required by a 
pretrial agreement. '!he accused argued that it was an abuse of discre­
tion to allON one individual to receive a :p.mitive discharge \'hen 
seven other coactors convicted of the sane offense did not receive 
discharges. '!he government countered that the sentence was individual­
ized arrl awropriate to the appellant's rank arrl involvement in the 
crime. 
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E.VIDENCE: Sentencing 

To what extent do the protections E!llbJdied in Article 31, u:MJ, 
apply to inculpatory pretrial statements introduce1 to rebut defense 
evidence in extenuation and mitigation? In United States v. Donnelly, 
AFCMR 22668, ~· granted, 10 M.J. 392 (CM\ 1981), argued 17 December 
1981, the accused pled guilty to seven specifications of possession and 
sale of hashish. After the military judge found the accused guilty, the 
defense counsel called a ooncannissioned officer to testify arout his 
past duty performance and rehabilitative potential. In rebuttal, the 
trial counsel, over defense objection, used the accused's pretrial state­
ment, a doct.mant which had not been offered into evidence and in which the 
latter admitted culpability oot only for the charged offenses, rut also 
for several similar acts of misconduct occurring over the previous two 
years. 

The appellate defense counsel argued that since this case occurred 
before the effective date of the Military Rules of Evidence, the prosecu­
tion was required to establish the voluntariness of the confession and 
proffer evidence that the accused was apprised of his rights under Article 
31, UCMJ, before it oould be used at trial. See paragraph 140a(2), 
Manual for Courts-Martial, United States, 1969 \Revised edition). - The 
government oontended that the rights afforded by Article 31 do not pertain 
to sentencing proceedings in general and relie1 on United States v. 
Mathews, 6 M.J. 357 (011\. 1979), and United States v. Spivey, 10 M.J. 7 
(011\. 1980) • The appellate defense oounsel responde1 that these two 
cases were overruled by Estelle v. Smith, 451 U.S. 68 L.Ed.2d 359,I 

101 s.et. 1866 (1981). The Court focused on the fact that the pretrial 
statement was never actually introduced into evidence, and the possibility 
that, because evidentiary rules are relaxe1 during extenuation and 
mitigation, the use of this rebuttal evidence oould be permissible. 

APPELT.ATE REVIEW: New Trial Petitions 

A petition for a new trial may be granted under Article 73, UCMJ, 
when newty discovered evidence is presented in the fonn of an affidavit 
of an alleged ooactor Who had previously refused to testify at trial 
because his testi.m:>ny would have been self-incriminating. See United 
States v. Peterson, 7 M.J. 981 (Aa-ffi 1979). Under similar facts, in 
United States v. Bacon, ACMR 438981, ~· granted, 12 M.J. _ (011\. 
1981) , argued 19 November 1981, the lo,.rer court denied the aRJellant' s 
petition for a new trial because the fact-finders would detennine that 
a prosecution witness was rrore credibile than the "newly discovered" 
defense witness. The Court will determine whether the lCMer tribunal 
erred by denying the petition en the basis that the credibility issue 
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would be resolved in the governroont' s favor at a new trial. The very 
nature of the neM trial remedy arguably anticipa.tes that issues of fact 
and credibility will be resolved by the finder of fact at the new pro­
ceeding. Once it is detennined that the newly discovered evidence is 
not inherently incredible, disputed facts should be resolved at a new 
trial rather than through speculation as to the probable disposition 
of such rratters by a hypothetical fact-finder. Government counsel 
responded that the lower court correctly detennined whether the newly 
discovered evidence w:::>uld probably lead to a substantially rrore favorable 
result at a neM trial. 

OFFENSES: Robbery 

Does a larceny closely follCJNed by an assault constitute a robbery? 
In United States v. Chambers, 9 M.J. 933 (AQ.1R 1980), ~· granted, 10 
M.J. 245 (a.1A 1980), argued 24 October 1981, the appellant argued that 
the assault, which occurred When the victim tried to retrieve his property, 
did not facilitate the theft, and was instead cannitted after the taking. 
Government counsel maintainei that since there had been oo asportation 
of the m::oey, the larceny was not yet ccrcplete When the accused assaulted 
the victim. 

OFFENSES: Conspiracy 

What constitutes a sufficient allegation of an overt act in a speci­
fication charging conspiracy, and what evidence is required to prove that 
act? In Unitei States v. Collier, NCMR 39,941, ~· granted, 10 M.J. 
333 (a.1A 1981), argued 16 December 1981, the government alleged that the 
accused had conspirei to cx:mnit a robl">ery and had depa.rted fran his 
barracks roan in furtherance of that conspiracy. Although federal law 
does not require the allegation of an overt act, the appellant counsel 
argued that to allCJN the allegation and proof of such an innocuous act 
to fulfill the "overt act" 
emasculate .a.rticle 81, UCMJ. 
proven acts were sufficient 
pursue the planned crime. 
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WITNESSES: Production 

May a United States citizen be ordered to testify at a court-martial 
held outside the United States? The military judge in United States v. 
Bennet, AFCMR 22664, ~· granted, 10 M.J. 251 (a.1A 1981), argued 20 
November 1981, detennined that a defense-requested witness was material. 
Ho.Never, while the trial was pending in the Phillippines and after the 
defense had requestei him, the witness separated fran the Air Force and 

445 




returned to the United States. When he refused to voluntarily return to 
the Phillipines, the military judge, over defense objection, directed 
that the trial continue in his absence, and the parties stipulated to 
his expected testinony. The appellant argued that since the witness was 
deemed to have been material, his presence was required: the govermient 
should have either granted the notion for a change of venue to a situs 
where he would have been amenable to a subpoena, or abated the proceedings. 
Although the United States may require a citizen to travel outside its 
territory, hCMever, there was no disµite over the stipulated testinony, 
and any error may have been hannless. The ~ governnent appellate 
counsel, in an anicus brief, asserted that the United States may mt 
require an American citizen to travel to a jurisdiction not urrler the 
protection of the United States courts. 'Ihe Court expressed sane concern 
over the danger to witnesses wb:J are involuntarily required to leave the 
protection of the United States in order to testify. 

EVIDENCE: Admissibility 

In United States v. Leiffer, 10 M.J. 639 (N01R 1980), certificate of 
review filed, 9 M.J. 281 (01A 1980), argued 18 November 1981, the govern­
ment asked the Court to rule that the lo.rrer tribunal misapplied its 
fact-finding power in holding that an illegal interrogation of the 
accused tainted governrrent evidence. An illegal interrogation will mt 
bar subsequently obtained evidence if there is an indeperrlent source for 
the evidence or if the connection with the interrogation is sufficiently 
attenuated. ~, ~·.9.·, United States v. Kesteltant, 8 M.J. 209 {01A 
1980). In this case, ho.Never, ·attenuation was mt in issue and the 
goverrnnent had declined to offer proof of an untainted, indeperrlent 
SCA.tree at trial. 

PREI'RIAL AGREEMENl': Enforceability 

In United States v. Schaffer, N01R 80-0263, ~· granted, 10 M.J. 282 
(CMA 1981) , argued 17 December 1981, the Court considered whether an ac­
cused may waive his rights under Article 32, UCMJ, as part of his pretrial 
agreement. The accused pled guilty at a general court-martial prrsuant 
to a pretrial agreement 'Which allCJ.\7ed him to enter mixed pleas as to 
several charges. As part of his agreement, he offered to waive a fonnal 
pretrial investigation. On appeal, he argued that although this waiver 
was mt a jurisdictional matter, Article 32 is binding on all persons 
administering the Code~ furthenrore, pretrial agreements \\hich bargain 
away substantial rights violate public policy. Appellate goventnent 
cCA.lnSel stressed that because this pretrial agreerrent constituted an 
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atterpt by the defense to secure a sentence limitation, it should be 
enforced: the appellant received the bo..nefit of his bargain, was not 
prejudiced, and should not be allo.ved to challenge his earlier decision. 

GUILTY PLEA: Providence 

In United States v. Bedine, NCMR 78145, ~· granted, 10 M.J. 16 (CMA 
1980), argued 19 November 1981, the appellant pled guilty to carnal kn::M­
ledge in return for a pretrial agreement providing for the suspension of 
any bad-conduct discharge adjudged. The record did not reflect whether 
the accused was aware that Navy regulations provided for mandatory ini ­
tiation of administrative discharge proceerlings. The appellant argued 
that a plea is i.rrprovident when the appellant waives a trial on the merits 
because he is assurErl that he will remain in the service. See United 
States v. Santos, 4 M.J. 610 (NCMR 1977). '!he goverrurent responded that 
since the administrative discharge had subsequently been suspend.Erl and 
renitted, the issue was m:x>t. Alternatively, the providence inquiry does 
not include noncriminal matters and the record does not reveal the ac­
cused' s motivation. While the Court was concerned that the possibility 
of an administrative discharge had not been mentioned in the agreanent, 
it seemed to agree that the appellant had received all he bargained for. 

SFAR<li AND SEIZURE: Scope 

May a ccmnarrler conducting a lawful health and welfare inspection 
seize savings 'bonds wrapped in a piece of paper fran a jacket in a ser­
vicemember's wall locker? That is the primary issue in United States v. 
Bro.vn, ACMR 14226, ~· granterl, 10 M.J. 299 (CMA 1981), argued 16 Decem­
ber 1981. Judge Cook questionerl the goverrurent' s argument that under 
United States v. Middleton, 10 M.J. 123 (CMA 1981), the scope of a health 
and welfare inspection is limited only by the carmander' s authorization 
and that a soldier has no expectation of privacy. Although the appellant 
did not cnncede that the search was legal, he argued that even in a 
lawful inspection there are certain areas, such as private papers, which 
cannot be examinerl absent sare reasonable suspicion that contraband 
will be found. FErleral courts have recognized privacy rights in convicted 
and jailed felons, and soldiers v.ho have volunteered to defend their 
country should have rrore rights than prisoners. Judge Fletcher specu­
lated whether there were any 11sacre111 areas in a true health and welfare 
inspection. 
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SEARCH AND SEIZURE: Reasonable 

In UnitErl States v. Kozak, 9 M.J. 929 (ACMR 1980), ~· grantErl, 10 
M.J. 198 (<l1.l\ 1980), argued 18 November 1981, the appellant challenged a 
search of a train station locker in Gennany by foreign and .American 
police. A carrna.nder authorized the apprehension and search of the appel­
lant at the train station after a reliable infonnant reported that a 
locker at the station contained hashish which the appellant or his friend 
would pick up later that night. During a search of all the lockers, the 
police discovered and rercovErl eleven plates of hashish fran a locker at 
the station and only replaced a small piece. When the appellant arrived, 
he opened the locker and then slarrmed the door in anger. The officers 
ai;prehended and searched him as he started to walk away, rut they un­
caverErl no contraband. A secorrl search of the locker revealed the small 
piece of hashish. 'Ihe trial judge suppresed 10 of the 11 plates of 
hashish and convictErl the accused of possessing the remaining piece. 

The Court of Military Review acce:E,"Yted the government's argument, 
raised initially on appeal, that the appellant had abandoned the hashish. 
Chief Judge Everett noted the similarities bet\.\leen this case and United 
Sta~es v. Draper, 358 U.S. 160 (1959), and stated that under Article 7, 
UCMJ, the CID a~ently had authority to apprehend even without the 
carrna.nder' s authorization. The Court was particularly interestErl in the 
abandornnent theory and in the extent to which an expectation of privacy 
vests in a rented locker at a public train station. Judge Fletcher asked 
whether property once seized by the p::>lice could then be abandonErl. 
Appellate defense oounsel assertErl that the government's abandonment 
theory denied the appellant the opportunity to claim at trial that he 
saw IX> hashish when he openErl the locker. 

GUILTY PLFA: Providence 

May an accused jeopardize a guilty plea and pretrial agreement by 
litigating suppression rrotions prior to pleading? In United States v. 
Bethke, ACMR 439241, ~· granted, 10 M.J. 245 (CM\ 1980), argued 16 
Decanber 1981, the military judge warned the accused that if a fourth 
amen&nent suppression rrotion were unsuccessful, he would face difficulty 
in convincing the military judge that his anticipated guilty plea was 
voluntarily entered. 'Ihe af.pellant thereupon withdrew the rrotion and 
pled guilty. On appeal, he argued that the military judge's action 
inpermissibly chillErl his right to litigate a pretrial rcotion and was 
tantanount to adding an illegal corrlition to the pretrial agreement. 
The government argued that the issue was waived \>kl.en the notion was 
withdrawn, that there is IX> right to a pretrial agreement, and that if 
the suppression rrotion had any merit the appellant would not have with­
drawn it so readily. Further, because the case was tried before 1 Septem­
ber 1980, the military judge was mt required to hear the violation. 
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See Mil. R. Evid. 311 ( d) • 'Ihe Court asked whether the military judge 
had effectively precludoo the litigation of the pretrial notion. In 
response to Judge Cook' s suggestion that the judge had perhaps gone "too 
far" in assuming that the accused was aware of his rights, the government 
replied that it was then the defense counsel's obligation to correct him. 
The Chief Judge v.10nderoo why the military judge thought that the suppres­
sion notion had anything to do with providency, and Judge Fletcher 
questionoo whether the allegoo error was attendoo with any prejudice as 
lcng as the choice was left with the accused. 
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CASE NOTES 


Synopses of Seleoted Military, Federal, and State Court Deoisicns 

OOURT OF MILITARY REVIEW DECISIONS 

CHARGF.s: Withdrawal and Rereferral 

United States v. Giles, CM 439299 (ACMR 30 Noverrrer 1981) (unpub.). 

(AOC: CPT r-k:Atamney) 

Shortly before the accused's trial by a special cairt-martial anpo.o.r­
ered to adjudge a bad-conduct discharge, the trial counsel discovered 
evidence supp::>rting the referral of an additional dlarge. After the 
acrused refused the prosecutor's offer not to "pursue" the additional 
charge if he -would waive the provisions of Article 35, Unifonn Code of 
Military Justice [hereina~er UCMJ], 10 u.s.c. §835 (1976), the original 
charges .....ere withdrawn an:1 rereferred, with the additional charge, to a 
general court-rrartial. The military judge denied the acaised' s rrotion 
to disniss the charges because of "proserutorial vindictiveness." See 
Blackledge v. Perry, 417 U.S. 21 (1974), and North Carolina v. Pearc::e,­
395 U.S. 711 (1969). The appellate court affinned. The preferral of 
additional charges justifies the with:lrawal of the original charge an:i 
subsequent rereferral of all charges to a higher court. United States 
v. Jackson, 1 M.J. 242 (CM\ 1976). The court also found as a natter of 
fact that the goverrunent' s actions were not pracpted by the accused' s 
refusal to "deal" arrl that the "many built-in protections against 
'prosecutorial vindictiveness'" were not violated. See United States v. 
Bass, 11 M.J 545 (Aa-1R 1981). 

OIARGES AND SPECIFICATIOOS: 
United States v. McNeal, CM 
(AOC: CPT LukjanONicz) 

Sufficiency 
440605 (A0-1R 30 October 1981) (unpub.). 

Charged with robbery, the acrused was convicted of aggravated 
assault. Alth:>ugh not challenged at trial, the specification was deemed 
defective by the appellate court because it failed to allege that the 
stealing was fran the person or presence of the victim. The anission 
did rot negate the assault aspect of the offense because the "allegation 
• • • that the [accused] acted 'by rreans of force and violence' to steal 
fran the victim was sufficient to appraise him of the lesser included 
offense[.]" See United States v. King, 10 US<M\ 465, 28 CMR 31 (1959). 
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FIFI'H AND SDCTH AMENDMENT RIGHTS: Invocation 
United States v. Eason, CM 439760 (Afl.1R 17 Decerrber 1981) (unpub.). 
(AOC: CPI' CUrrie) 

Shortly after the acrused nquestErl ccunsel and invcikErl his right to 
rerrain silent, a CID agent talked to him about the offense arrl told 
him they "neErled" his side of the story. He then waivErl his rights arrl 
made an incul,EBtory staterrent. At trial, he unsuxessfully attenptErl to 
suppress the statement as the fruit of an mla.,.,rful governnental solicita­
tion before his rEquest for counsel had been h:>nored. See Edwards v. 
Arizona, U.S. , 101 S.Ct. 1880 (1981). The appellate crurt held 
that the agent's carments were not the "f\.mctional EqUivalent" of interro­
gation because they were not statements the agent knEW or shalld have 
knoNn were "reasonably likely to elicit an incriminati~ resp:>nse fran 
the suspect. " Rhode I slarrl v. Innis, 446 U.S. 291 (1980) • Furthenrore, 
the agent's staterrent was not, urrler the cirClll"CBtances, an improper 
inducarent to confess since he sinn.tltaneaisly told the acrusErl that he 
could not talk to him because he had requestErl a lawyer. The agent 
questionErl the acrused only after the latter "insisted" on rraking a state­
ment arrl waived his rights. The court distinguished Edwards v. Arizona, 
supra, by noting that, unlike the defendant in that case, the accused 
"did not indicate he wantErl a lawyer to assist him in his dealing with 
p:>lice interrogation. 11 But see United States v. Dillon, 11 M.J. 922 
(AF01R 1981). The court failed to note that the accusErl had specifically 
rEqUested crunsel on a DA Fonn 3881 (Rights Warning Certificate) arrl 
found that he "did not really invoke his right to have counsel present 
during rustodial interrogation because at the same time he stated he 
wantErl CO\lllsel he invokErl his right rot to be subjectErl to ary interroga­
tion. 11 The crurt affinned the firrli~s arrl sentence. 

FINDIN3S: Finality 

United States v. Beach, CM 440589 (ACMR 29 October 1981) (unpub.). 

(Arc: MAJ Nagle) 

Charged with forcible sodany, the acrused pled guilty to consensual 
sodOO!{. The military judge accepted the pleas and fourrl the acrusErl 
guilty, but not guilty of the element of force. He then with:irEW the 
findings, arrl Characterized them as "inadvertent" in order to allON the 
goverrment to present evidence on the issue of consent, as all parties 
to the trial had originally interrled. Because the court's initial 
proncuncanent did not "acrurately and correctly reflect [its] true arrl 
actual findings, 11 there was no error. United States v. Boswell, 8 USCMA 
145, 23 CMR. 369 (1957). But see United States v. Hitchcock, 6 M.J. 188 
(Cl-1A 1979). -- - ­
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FDURI'H AMENDMENI': Seizure 

United States v. Giraud, SPCM 15428 (ACMR 29 October 1981) (unpub.). 

(ACC : CPI' walinsky) 

Two CID agents noticed the acaised carrying a pa.per bag alorg an 
unlit pa.th srortly after midnight. They decidErl to "Check his identity" 
because they thought it was unusua.l for anyone to be alone in that area 
at that hour. They stq>ped their '\Aehicle five feet from him, identifiErl 
themselves, and said, "Step over here, please." The accused drcppe:l his 
bag and assuma:i a searCh position. An agent lookErl inside the open bag 
and seized it an:1 the marijuana it containErl. The accused unsuccessfully 
noved to suppress the drugs and a subsequently rerrlerErl confession as the 
fruit of an illegal stop. The Army appellate coort affinned determining 
that, because nothing in the record suggestErl that he had arry objective 
reason to believe that he was not free to end the encoonter and walk 
away, the accused had not been "seizErl." See United States v. Mendenhall, 
446 U.S. 544 (1980). 

OFFENSES: Indecent Acts 

United States v. Wellington, CM 440906 (A.Orn. 21 December 1981) (unpub.). 

(AOC: CPI' Huntsrre.n) 

At the accused' s request, his daughter tcx:)k IUlde p-iotographs of her 
twelve-year old girlfriend. His plea of guilty to camiittirg an irrlecent 
act W3.S deemed improvident because his daughter' s action did not signify 
"a fonn of inmorality relating to sexual .irrpurity 'Which tends to excite 
lust an:1 deprave norals with respect to sexual relations." Cf. United 
States v. Johnson, 4 M.J. 770 (ACMR. 1975) (voyeurism ~ se is oot 
indecent act) • The coort set aside the findings as to the charge and 
reassessErl the sentence. 

OFFENSES: Multiplicity 

United States v. Buckley, CM 440%9 (ACMR. 20 November 1981) (unpub.). 

(AOC: CPI' Bloom) 

The military judge deniErl the accusErl's notion to dismiss one speci­
fication as multiplicious for findirgs with another because the governrrent 
alleged that the "separate specifications were required by exigencies of 
proof." The accusErl then pled guilty to both specificatioos. As a result 
of the providence irqtlry, the milltary judge concludErl that they did 
allege one contiIUloos transaction and considerErl themas a sirgle offense 
for sentencing purposes. HCMever, he errErl by not requiring the govern­
ment either to elect 'Which specification they wishErl to prosecute or to 
consolidate the specifications. See United States v. Rushing, 11 M.J. 
95 (CMA 1981). 
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OFFENSFS: Multiplicity 
United States v. Jensen, SPCM 16197 (A01R 20 November 1981) (unpub.). 
(AOC: CPI' Ferrante) 

The accused was convicted of two charges of larceny. The f irrlings 
with respect to one of the dlarges was based on the law of :principals~ 
accordingly, even though both ocrurred at the same time and place, the 
offenses were not rcultiplicious for findings. But see paragraph 200a(8), 
Manual for Courts-Martial, United States, 1969 1RevIS'Erl edition) [herein­
after Manual]. - ­

-
rosT-TRIAL REVIEW: Service 

United States v. Canbest, CM 440228 (A01R 15 December 1981) (unpub.). 

{ALC: CPI' Ferrante) 


The post-trial review of the accused 1 s crurt-nartial, in Which the 
staff judge advocate noted the accused 1 s allegation that his trial defense 
counsel was incrnpetent, was irnprq>erly served upon the trial defense 
counsel because of the "clear ccnflict of interest between the attorney 
and his client." United States v. Stith, 5 M.J. 879 (ACMR 1978). The 
appellate court ordered a new review and action by a different convenin:J 
authority. 

PRETRIAL AGREEMENT: Interpretation 

United States v. 't]f1Pson, SOCM 16940 (ACMR 29 Decenber 1981) (unpub.). 

{AOC: CPI' Ferrante 

Altha.lgh a pretrial agreanent provided that the convening authority 
-would not approve any sentence in excess of, inter alia, forfeiture of 
$334. 00 pay per nonth for three rronths, the convening authority did not 
err by approving the adjooged sentence, Which provided for a fine, and 
converting it to the lesser punishment of the maximum forfeitures allo.ved 
by the agreerrait. He was not p:-ecluded fran "approvin:J types of punish­
rrent not specifically rrentionoo unless the agreement specifically so 
state[d], 11 providoo the approved sentence was no nore severe than that 
agreed upon. 

PRETRIAL AGREEMENI': Validity 

United States v. Toro, CM 440812 (ACMR 31 December 1981) (unpub.). 

{ALC: CPI' Vitaris) 


A pretrial agreement authorizing the carmutation of a punitive 
discharge to confinement does not violate public policy. Cf. Unitoo 
States v. Oarusin, 20 USCMA 354, 356, 43 CMR 194, 196 (1971) (COnfinement 
for one year is less severe than bad-conduct discharge). Furthernore, 

453 




"[c]amutation is pennitted in a n83otiated plea case unless it is 
specifically precluded" by the terns of the agreerrent. See United States 
v. Schoemaker, 11 M.J. 849 {ACMR 1981), pet. denied, 12 M.J. (CMA 
1981). ­

RIGHI' 'ID CX>UNSEL: Pretrial P chiatric Examination 

United States v. Mathis, 01 440457 ACMR 27 October 1981) (unpub.). 

{AOC: CPI' Pardue) 

A psychiatrist examined the accused before trial, but the defense 
counsel was not IX)tified of the time or location of the exam as requested. 
Thlring the trial, the accused raised the defense of insanity, and in 
rebuttal, over defense objection, the psychiatrist testified that the 
accused was "mentally resp::>nsible at the time of the alleged offenses." 
The appellate court distinguished this case from Estelle v. Smith, 
U.S. , 101 S.Ct. 1866 (1981), and held that the accused was not 
denied his sixth amen:hnent right to assistance of counsel because the 
defense had requested the examination, the accused had an opp::>rtunity to 
consult with his attorney beforehand, and, since he "was required to sub­
mit to an examination by a psychiatrist selected by the Cbvernnent in 
order to present his evidence relating to the sanity issue • • • it is 
very unlikely his counsel woold have crlvised him to invoke" his right to 
rerra.in silent. See also United States v. Olah, CM 440832, M.J. 
(ACMR 16 December 1981) (psychiatric examination to detennine c~tency 
to stand trial is not critical stage in criminal prose01tion SJ as to 
invcke right to assistance of ca.insel). 

RIGHT 'ID CX>UNSEL: Waiver 

United States v. Scott, 01 440761 (ACMR 31 December 1981) (unpub.). 

{AOC: CPI' Cain) 


suspected of several drug offenses, the aca.ised made a sworn state­
ment denyin:J culpability. Several days later, he recanted the first 
statement and admitted his guilt. He was convicted of, inter alia, false 
swearing. The accused contended that the second S'NOrn statement was 
inadmissible because he was not advised that he was suspected of lying 
in his initial statement. Although the government agents w1X> took the 
latter statements believed that the accused had lied earlier, they had 
no obligation to tell him of their suspicicns. "The purpose of infonni03 
a suspect or accused of the nature of the accusation is to orient him to 
the transaction • • in which he is allegedly involved. It is not 
necessary to spell out the details of his connection with the matter 
under inquiry with technical nicety." United States v. Rice, 11 US01A 
524, 526, 29 CMR 340, 342 (1960). 
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RIGHI' 'ID CDUNSEL: Waiver 

United States v. ;rson, SI01 15892 (ACMR 9 November 1981} (unpub.}. 

(AIC: CPI' Peppler 

The accused a:mfessed to larceny- after questioning 1:y a CID agent Who 
was aware that he had been convicted of an unrelated offense the day 
before. Although he knew that the acaised had been represented at trial 
by counsel, he had no obligation to contact the latter before interro­
gati03 the acaised because the offenses and investigations were "separate 
and unrelated." See United States v. Littlejdm, 7 M.J. 200 (°'1A 1979}; 
Mil.R.Evid. 305(eY:­

SEARCH AND SEIZURE: Reasonableness 

United States v. Goold, SOCM 15709 (ACMR 23 October 1981} (unpub.}. 

(AOC : CPI' walinsky) 

The acaised was alone in a frierrl' s barracks roan when the charge of 
quarters (CQ} approached it to billet a n&r ooldier. Althoogh the CQ was 
initially told that the roan was ercpty, he thought he heard saneone 
atterrpting to leave through the wiOOON. He left the building, peere:i 
throogh the windo,.r, s~ the accused rumrraging in a dresser dr~er, returned 
to the roan, and identified himself. As he entere:i the roan, he smelled 
marijuana and told the acaised to stand in a corner. Instead, she rem:wed 
a bag fran the dresser and atterrpte:i to leave, rut, 'I/when ordered, replacea 
the bag and stq:>ped. Under oath, the unit sergeant related these facts 
to the battalion cannarrler, who aut.OOrized a search of the roan. The 
accused's rrotion to suppress the fruits of that search was prq:>erly 
denied. Although casual visitors nay have a limited expectation of 
privacy in a barracks roan, it does not extend to the "interior of a 
dresser placed in the roan for use by assigned occupants. 11 See Mil.R.Evid. 
311 (a} (2}. In addition, the CQ was not "searching [within the meaning 
of the fourth amendment] for any partiailar suspect or evidence of a 
crime" when he locked throogh the windo,.r; rather, he was attempting to 
protect the security of the barracks. See United States v. Lewis, 11 
M.J. 181 (Cl-iA 1981}. 

SENTENCE: Limitation of Punishrrent 

United States v. Hilliard, 01 440597, M.J. (ACMR 29 October 1981}. 

(AOC: CPI' carrle) 

The acaised was sentence:i to, inter alia, reduction to the grade of 
Private E-1 arrl extra duty for four nonth~Althoogh neither the Manual 
nor the UCMJ limits the duration of extra duty, the similiarity between 
that punisbrent and confinerrent withrut hard labor, Wien the fonrer 
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includes a sentence to reduction to the lo.vest enlisted grade, suggests 
that the limitations regarding confinerrent at hard labor should apply to 
sentences inposing extra duty. See paragraph 126k, Manual. The sentence 
was reassessed accordinJly. -- ­

FEDERAL axJRl' DECISIONS 

CONFLICT OF INTEREST: Forner Defense Camsel 

United States v. Caggiano, 660 F.2d 184 (6th Cir. 1981). 


The defendant's initial trial errled in a mistrial. A superseding 
indictment was returned and a "i:eyriad of defense notions" were filed, 
denied, and appealed. Pending the appeal, the defemant's comsel with­
draN fran the case and joinErl the U.S. Attorney' s office which -was prose­
cuting the defendant. His :fbrrrer counsel \ta.S not assignErl or permittErl 
to discuss the case with any other attorney in the office. Disciplinary 
Rule 5-lOS(D) of the ABA Code of Professional Resp::>nsibility does oot 
disqualify this U.S. Attorney's office fran reprosecuting the defendant. 
The court noted the differences between the relationship amJI)J lawyers 
within a private finn and those who represent the goverrment, and held that 
when an individual attorney in a governrrent department is separated fran 
participatinJ in natters affecti?')J his funner client, "vicarioos disquali ­
fication" of that department is neither necessary nor wise. 

EVIDENCE: Expert Test.im:my 

United States v. Lawson, 653 F.2d 299 (7th Cir. 1981). 


The defendant was examinErl cy a psychiatrist who, in part, based his 
opinion of the forrrer' s mental state on the rep::>rts of other :t:hysicians, 
the FBI, the military, and the U.S. Attorney. Expert witnesses may rely 
on rraterial that v.ould otherwise be inadmissible hearsay if it is "of a 
type reasonably relied on by experts in the particular field in fonning 
opinions or inferences up::>n the subject" and if the defendant has access 
to the infornation relied up::>n and is given an adequate opp::>rtunity to 
prepare an effective cross-examination. See Fed.R.Evid. 703 and 705. 
Those starrlards were met in this case. 

EVIDENCE: Hearsay 

United States v. Parry, 649 F.2d 292 (5th Cir. 1981). 


At trial, the defendant claimed that he knaN that a purp::>rted hlyer 
of illict drugs was a goverrment undercover agent, and that he partici ­
patErl in drug transactions only because he believed he -was assisting 
the agent's investigation. The trial judge erronea.isly excludErl as 
hearsay testirrony by the defendant' s nother that he had told her the 
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identity of the agent before the incidents. The statement was mt hearsay 
because it was not offered to prove the truth of the natter asserted and 
instead was "cirCUIT5tantial evidence of the declarant' s kno.vledge of the 
existence of sane fact." Furtherrrore, it was admissible as a prior 
consistent staternent offered to rel:ut the government's charge that the 
defendant fabricated his story. See Fed.R.Evid. 80l(d)(l)(B). 

E.VIDENCE: Opinion 

United States v. Polsinelli, 649 F.2d 793 (10th Cir. 1981). 


Several.character witnesses testified about the defendant's rei:uta­
tion for truth and veracity at his trial for distriruting cocaine. On 
cross-examination, the prosecution asked, over defense objection, if 
their cpinion of the defendant would ChaIBe if they knew he had distri ­
buted cocaine. The question was inproper because the witnesses had mt 
originally testified aboot their cpinion of the defendant and it violated 
the presurrption of innocence by asking them to assurce that he \\0.S guilty 
of the Charged offenses. See United States v. Candelaria-Gonzalez, 547 
F.2d 291 (5th Cir. 1977). The court reversa:i the conviction. 

INSTRUCTIONS: Entrapnent 
united States v. Valencia, 645 F.2d 1158 (2nd Cir. 1980). 

The defendant and his wife were tried j:>intly fur selling cocaine to 
an undercover infonnant arrl goverrment agent. The defendant's wife testi ­
fied that she had been pressured to sell the cocaine by the informant and 
that the defendant was not a party to the transaction. The defendant 
ccntended that he was mt involved in the sale or, in the alternative, 
was entrapped. The trial judge erroneaisly instructed the jurors that a 
defendant cann::>t be entrapped unless he has had actual contact with a 
govern:nent agent who directly induced him to camtl.t the offense. See 
United States v. swiderski, 539 F.2d 854, 858-59 (2d Cir. 1976). Ho.vever, 
the carrt held that, in general, a vicarious entraf1I1e11t defense can be 
presented to a jury only if the defendant first introduces admissible 
evidence that the agent's inducement was directly carmunicated to him by 
amther. The court reversed the conviction and ordered a new trial. 

JUIX;E: Denial of Continuance 

Slappy v. Morris, 649 F.2d 718 (9th Cir. 1981). 


The defendant's crurt-app::>inted attorney became ill shortly before 
trial, and although a replacement was app::>inted, the defendant refused his 
services and. requested a continuance until his original cn.msel recovera:i. 
The trial ju:lge erronerusly denied the request. Although an indigent 
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defendant does not have an unqualified right to app::>intment of ca.msel of 
his ONn choosing, he does have the right to a rreaningful attorney-client 
relationship. '!he co.irt held that the trial judge abused his discretion 
by oot, at a mininum, inquiring abOut the probable length of the original 
COlnsel's unavailability before refusing the continuance. 

SDCTH AMENDMENT: 
United States v. 

Exclusion of Evidence 
Davis, 639 F. 2d 239 (5th Cir. 1981). 

The trial judge excluded two defense witnesses ~ 
i.npeached the character of the prosea.ition's chief witness 

would have 
because the 

defense inadvertently failed to carply with a pretrial discovery order, 
see Fed.R.crbn.Pro. 16(d) (2), and because the testbnony was cumulative, 
see Fed.Rul. Evid. 403. The judge erred because "the carpulsory process 
clause of the sixth amendment forbids the exclusion of otherwise admissi­
ble evidence solely as a sanction to enfbrce discovery rules or orders 
against crbninal defendants. 11 Furthennore, the trial judge abused his 
discretion by determining that the defense • witnesses 1 testi.nony "WaS 

cumulative. The Fifth Cira.iit reversed the conviction and ordered a new 
trial. 

SI'ATE CDURI' DECISIONS OFFENSES: Classification of Cocaine as Narcotic 
People v. McCarty, 427 N.E.2d 147 (Ill. 198lj. 

The co.irt, overruling a !ewer state appellate court, held that the 
legislative classification of cocaine as a narcotic is oot irrational and 
does not deny the defendant equal protection under the law. Alth:Jugh 
cocaine is not scientifically defined as a narcotic, "a legislative body 
is not logically bourrl to follON previously existing definitions of tentlS 
created by persons in other fields." After examining the p::>tential 
dangers associated with cocaine, the court concluded that the legislature 
may treat it as a narcotic in order to penalize "illicit traffickers or 
profiteers" of the drug rrore severely than they would be if it were 
classified as a oonnarcotic. [The l<Mer court 1 s decision is synopsized 
in 13 The Advocate 230 (1981)]. 

TRIAL: Presence of Guards in Courtrcx:m 

State v. Peacher, 280 s.E.2d 559 (w.va. 1981). 


over defense objection, a deputy sheriff in civilian clothes sat 
within fifteen feet of the defendant during the trial. '!he appellate 
court likened the use of guards to the i.nposition of physical restraints 
upon an defendant, and held that the trial judge erred by not balancing 
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the need for additional security precautions against the potential 
prejudice to the defendant, including the inference of guilt created by 
the sheriff's proximity to the defendant, and the interference with the 
latter's ability to assist in his defense. The ah:lence of such a deter­
mination did not constitute reversible error in this case. 

TRIAL <DJNSEL: Conduct 

State v. Towns, 432 A.2d 688 (R.I. 1981). 


At the defendant's trial fur rrurder, a governrrent agent testified 
that a blocxi detection test revealed traces of "non-visible blocxi" on the 
defendant's hands. Although the prosecutor w:i.s unaw:i.re that the agent's 
test.im::>ny "Was "spurioos" until the state's expert witness testified that 
the test results "conclusively [prove] an al:sence of blood," he denied 
the defendant his right to due process by failin3 to "correct this false 
evidence," objecting to the defenses counsel's curative notions, an::1 
enphasizing the agent's testimony durin;} his closin;} argurrent. '!he 
court reversed the conviction am ordered a new trial. 

Notice 

Readers woo desire copies of military decisions synq>sized in Case 
N::>tes, most of Which are released by the service coorts as unpublished 
opinions, nay contact the editor of that feature by telephonin;} Autovon 
289-1195 during duty.hours (289-2277 during off-duty hours), or by writing 
to Case Notes Editor, The Advocate, Defense Appellate Division, United 
States Arrnj Legal Services Agency, Nassif Building, 5611 Columbia Pike, 
Falls Church, Virginia 22041. 
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rn TIE ftCORD 

or 

Quotable Quotes from Actual 
Records of Trial Received in DAD 

(Voir dire during involuntary manslaughter case) : 
AOC: Have any of you been the victim of an offense similar to that charged 

in this case? Apparently not. 

******************** 
MJ: Have you been discharged fran this case by the accused? 

IOC: Not fonnally, Your Honor. 

~= You're fired. 

******************** 

MJ: Welcane back to Germany I captain A. I understarrl you have been 
back to the States and have returned for this trial. 

OC: Yes, Your Honor, except it is my understarrling that this is Korea. 

******************** 
MJ: Are both counsel aware that one of the court members was 't.J1e 

accused in this very court roan a fEM nnnths ago? 

******************** 
~: Ho.-1 far fran the main road were you? 

WIT: Should I express it in meters? 

~= Yes, please. 

WIT: I don't knoN. 

******************** 

(Defense counsel's examination of the rocnnate of the CID confidential 
informa.nt, Specialist X). 
OC: n.iring that time, did you ever have occasion to observe Specialist 

X's off-duty activities? 
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WIT: Yes. 

OC: Could you describe those for the co.rrt, please? 

WIT: Sane of his off-duty activities were, he \\UUld, 
pickpocket, for one. 

******************** 
OC: can you hear nonnal conversation? 

WIT: Pardon me, sir? 

DC: can you hear nonnal ccnversation all right? 

WIT: Sir, my battery just went out on my hearing aid. 
you. 

******************** 

ah -- he was a good 

I can hardly hear 

MJ: Do you think this girl was raped? In your 0NI1 heart? 

ACC: I've got mixErl feelings about it. 

MJ: Then v.tiy did you plead guilty? 

ACC: Well, my lawyer said that was the best thing for me to do. 

MJ: What do you think of your lawyer? 

ACC: Well, I've got mixed feelings about him, also. 

******************** 

MJ: Private , I no.-1 ask you ho.-1 do you plead? However, before 
receiving your plea, I advise you that any notions to dismiss the 
Charge or to grant other relief should be made at this time. 

OC: Your Honor, the defense has no notions at this time. The accused 
pleads, to the Otarge and its specifications, guilty. 

ACC: Like hell I do. 
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Gate Searches 
Fourth Amendment: Seizure 
W'lrrantless Detention: IsJality 
Search and Seizure: Reasonableness 
Search and Seizure: Scope 
Search and Seizure: Scope 
Search and Seizure: Detention of !J.J:Jgage 
Challen::Jing Autarobile Searches 
search and Seizure: Exit G:ite searches 
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35. 	 Probable cause in general 

Search and Seizure: A Primer - "Hot Pursuit" 
Fourth Aroondrnent: Seizure 
Warrantless detention: 12gality 
Search and Seizure: Reasonableness 
Search and Seizure: Reasonableness 
Search and Seizure: Reasonableness 

36. 	 Search incident to arrest 

Search and Seizure: A Primer - Search Incident to 
Lawful Apprehension 


Search and Seizure: Reasonableness 

Search and Seizure: Sa:>pe 

Search and Seizure: Sa:>pe 

Search and Seizure: Search incident to 


I.awful Apprehension 
Search and Seizure: I.awfulness of J¥:>prehension 
Olallenging Autan:>bile Searches 

37. 	 Plain view 

Search arrl Seizure: A Primer - "Plain ViE!W'" 

Search and Seizure: A Priner - ''HOt Pursuit" 

Search and Seizure: Reasonableness 
Search and Seizure: Plain ViE!W' 
Search and Seizure: Reasonableness 
Search and Seizure: Expectation of Privacy 

38. 	 warrant or authority 

Warrant Requirement: "Good Faith" Exception 
Search and Seizure: Foreign Officials 

39. Power to auth::>rize 

Search and Seizure: Foreign Officials 
Search and Seizure: Delegation of Authority 

to Order Search 

41. 	 Hearsay: reliability of inforrmnt 

Search and Seizure: Probable cause 
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42. 	 Fonn, soope, and execution 

Search and Seizure: Soope 13:6:446 

43. 	 Starrling to object 

Search and Seizure: Reasonableness 13:6:454 
Search and Seizure: Reasonable 13:6:447 
Search and Seizure: Reasonableness 13:5:375 

44. 	 Cbnsent 

Search and Seizure: A Pr.irner, IX:mestic Gate Searches 13:6:422 
Search and Seizure: Reasonableness 
Search and Seizure: Third Party Cbnsent 
Search and Seizure: lawfulness of 1'pprehension 

45. 	 Detennination of validity 

Search and Seizure: Foreign Officials 

III. 	 PUNISHABLE OFFENSES AND DEFENSES TO CHARGES 

51. 	 Assault, escape, and resisting arrest 

Offenses: Attatpted \bluntary M:mslau::Jhter 

Offenses: .Aggravated Assault 

Guilty Plea: Providency 

Offenses: Escape from Cbrrectional custody 


52. 	 Ibnicide 

Offenses: Attempted Murder 

53. 	 Depertion, absence, or missing nove:nent 

Offenses: /WJOL 

Offenses: Auth:>rized Absence 


54. 	 Failure to obey order or regulation 

Offenses: Violation of Regulation 
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55. In general 

Offenses: Violation of Regulation 
Offenses: Disobe:Uence of N:X) 

Burden of Proof: Exceptions to Punitive Regulations 

57. Disrespect toward superior 

Offenses: Disrespect 

58. '!heft, robbery, burglary, or false pretenses 

Offenses: Wrongful Appropriation 

Offenses: Unlawful Entry 

Offenses: L:rrceny 

Offenses: Receipt of Stolen Property 


59. General article violations 

Offenses: Indecent Acts 

Military Jlrlge: Instructions 

Offenses: Arron and Disorderly O::mduct 

Offenses: Cl:nrnunication of a 'Ihreat 


60. Liquor or drugs, offenses relati.n:J to 

Offenses: Multiplicious 
Offenses: Classification of (l)caine as Na.rootic 
Offenses: Multiplicious for Olarging 
Offenses: Classification of <bcaine as Habit-Forming 

Narootic 

61. Attercpts 

Offenses: Attempted Voluntary Manslaughter 

62. Persons liable; principals and accessories; oonspiracy 

Offenses: Multiplicity 

Offenses: <bnspiracy • 

Prop:>sed Instru:::tion 

Offenses: Aidi.n:J and Abetting 

Offenses: I.aw of Principals 
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Prop:>sed Instruction: Accessory After the Fact 
Offenses: S::>licitation 
Evidence: .Admissibility 
Prop::>sed Instruction: L:lw of Principals 

63. 	 Defenses in general 

Ag>lyi.n;J the "Mistake of Fact" Defense 

Prop:>sed Instroction 


64. 	 Mental Incapacity 

Military Insanity Defense 
Insanity Defense: standclrd of Mental Iesp:>nsibility 

68. 	 F.ntrapnent 

Defenses: D.lty to Instruct 

69. In general 

A Call for NE!W' Entrapnent Instruction: 
"Reasonable Suspicion" Interloper 

Defenses: D.lty to Instruct 
Prop::>sed Instruction: F.ntraprent 

70. Drtg cases 

A Call for a NE!W' Entrapnent Instruction: 
"Reasonable Suspicion" Interloper 

Instructions: F.ntrapnent 

71. 	 Grant of :inm..mity 

Pretrial Negotiations: Estor:pel 
Inmunity 
Pretrial Agree.nent: Enforceability 

72. 	 Limitation of prosecutions 

Defenses: Statute of Limitations 

Banishing the 

Banishin:; the 
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IV. <X>URl's-MARI'IAL 

80. 	 Classification and oorcp:>sition in general 

Selection of Trial Fora 

Selection of Trial Fbra 


81. 	 Enlisted manbers; requests 

Sixth Amerrlment: ~plicability to Military 

82. 	 Trial by military julge alone 

Selection of Trial Fbra 

84. 	 Cbnvening auth::>rities 

Pretrial Agreement: Enforcement 
CbnveninJ Aut;h:)rity: Disqualification 
PetitioniDJ Cbnvening Aut;h:)rity for Specific Relief 

85. 	 Cbnvenil)J and api:oinbnent of members 

Trial: Selection of ~s 

86. 	 Military julges 

The 	Providency IIXllliry: An Examination of Jlrlicial 
Resp.:?nsibilities 


Mathews Inquiry 

Mi.litary Julge: Recusal 


88. 	 Disqualification of manbers 

Voir Dire: Cllallenge for cause 

92. 	 CllallenJes, objections, and waiver 

Voir Dire: OialleDJe for cause 

93. 	 N:iture and soope of jurisdiction in general 

Jurisdiction: subject Mitter 

Jurisdiction: Assimilative Crimes Act 
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V. PRE:I'RIAL PROCEEDIN3S 

(A) In General 

110. 	Proceooings in general 

Military Judge: Rulings on t-btions 

112. 	DefX)sitions and discovery 

The Jencks Act: An Introductory Analysis 

E.Vidence: Prodoction of Transcript 

Pretrial Lineup: Accused's Entitlanent 


114. 	Pretrial restraint or ronfinarent 

Excess U>nfinanent 

Trial: Speedy Trial 


(B) Charges and Specifications and Action 'lheroon 

120. 	Olarges and specifications in general 

Offenses: U>rrmunicating Insulting language to Female 

121. 	sufficiency of allegations 

Jurisdiction: Assimilative Crimes Act 

Offenses: Perjury 

Charges and Specifications: sufficiency 

Cllarges am Specifications: sufficiency 


122. Particular offenses 

Charges and Specifications: sufficiency 

Offenses: U>nspiracy 

Charges and Specifications: sufficiency 
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123. 	Joinder; mu!tiplicity; inronsistency 
Offenses: Multiplicity 
Offenses: Multiplicity 
Offenses: Multiplicious 
Offenses: Multiplicity 
Multiplicious ~ifications 
Presecutorial Discretion: Unreasonable Mu!tiplication 

of Oiarges 

124. 	.Amerrlment 

Olarges and Specifications: .Amendments 

128. 	Investigation 

Pretrial Agreement: F.nforceability 

IEquests for Preservation of Evidence 


129. Counsel durin::J restraint and investigation 

Pretrial Proceedin;: Investigation of Oiarges 

130. 	Referral for trial, r~referral, and with:trawal 

<llanJes: Withdrawal and Referral 

Referral Ibcunents 


(C) Arraignment and Plea 

141. 	Guilty plea in general 

The Providency In:iuiry: An Examination of Jtrlicial 
Resp:>nsiblities 

The Professional Resp:>nsibilities of Defense Counsel 
in Unrontested Courts-Martial 

The Providency In:iuiry: A Guilty Plea Gatmtlet? 
The Guilty Plea's Inpa.ct on Appellate ReviSIT 
Guilty Plea: \Oluntariness 
Issues waived by Provident Guilty Plea 
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142. Providency or validity in general; voluntariness 

The Providency Inquiry: An Examination of Judicial 
Responsibilities 

The Providence Inquiry: A Guilty Plea Gauntlet? 
The Guilty Plea's Irrpact on Appellate Revie.v 
Guilty Plea: Providence 
Guilty Plea: Providence 
Guilty Plea: Voluntariness 
Guilty Plea: Providency 
Pretrial Agreenent: waiver Clause 
Guilty Plea: Inpact of Evidentiary Rulings on 

Voluntariness 

144. M:mtal capacity 

Mental Capacity: O::.mpetence to Stand Trial 

145. Violation of Rights; illegal evidence 

Guilty Plea: Voluntariness 

146. Factual basis for guilty plea 

The Providence Inquiry: A Guilty Plea Gauntlet? 
The Guilty Plea's Inpa.ct on Appellate Revie.-1 
Offenses: Indecent Acts 
Defenses: Inn::x::ent Possession 

147. Particular cases 

Defenses: Innocent Possession 

148. Inoonsistent statanents or evidence 

Applying the "Mistake of Fact" Defense 
The Providence Inquiry: A Guilty Plea Gauntlet? 
Defenses: Innocent Possession 
Guilty Plea: Providency 
Guilty Plea: Providence 
Guilty Plea: Providence 
Guilty Plea: Providence 
Guilty Plea: Providency 
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150. Pretrial agreement 

Pretrial Agreement: Validity 13:6:452 
Pretrial Agrearent: Interpretation 13:6:452 
Guilty Plea: Providence · 13:6:447 
Guilty Plea: Providence 13:6:446 
Pretrial Agreement: Enforceability 13:6:445 
Sentence: Disparity Arrong Cbactors 13:6:442 
Pretrial l'Egotiations: Estoppel 13:6:440 
Immunity 13:6:438 
Pretrial Agreement: Enforcement 13:5:370 
Pretrial Agreerents 13:5:363 
Convening Authority's Action: sufficiency 13:4:304 
Pretrial Agreerrents: Effect of /lppellate Reviev1 13:4:304 
Guilty Plea: Providency 13:4:301 
Pretrial Agreerent: Ehforceability 13: 3:217 
Pretrial Agreement: waiver of Rights 13:2:134 
Effect of Pretrial Agreerent: Military Ju:lge' s Inquiry 13:1:63 
Pretrial Agreement: Withdrawal by Convening Authority 13:1:61 
Prior Misconduct Stipulations arrl Pretrial Agreements 13:1:53 
Drafting Pretrial Agreements 13:1:52 

151. Inquiry, advice, and warnings: detennination of validity 

The Providency Inquiry: An Examination of Ju:licial 13:5:333 
ResP?nsibilities 

The Providence Inquiry: A Guilty Plea Gauntlet? 13:4:251 
Guilty Plea: Providence 13:6:447 
Guilty Plea: Providence 13:6:446 
Guilty Plea: Providency 13:4:301 
Guilty Plea: Providence Inquiry 13: 2:.136 
Effect of Pretrial Agreement: Military Ju:lge' s Inquiry 13:1:63 

152. Effect of deficiency 

The Providence Inquiry: A Guilty Plea Gauntlet? 13:4:251 
Guilty Plea: Providence 13:4:301 
Guilty Plea: Providence Inquiry 13:2:137 
Guilty Plea: Providence Inquiry 13: 2:136 
Guilty Plea: Providence Inquiry 13:1:66 
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153. Effect of guilty plea; waiver of objections and defenses 

The Providence Inquiry: A Guilty Plea Gauntlet? 
The Guilty Plea's Impact on Appellate Review 
Guilty Plea: VolLIDtariness 
Issues Waivai by Provident Guilty Plea 
Guilty Plea: Providence 
Guilty Plea: Providence 
Pretrial .Agrearent: Enforceability 

VI. EVIDEN:E AND WITNESSES 

160. Evidence in general; ju:iicial rntice 

Evidence: Admissibility 

161. Presurptions and burden of _pt"oof 

Burdens of Proof, Persuasion and Production: A ThlUTlb 
on the Scales of Justice? 

Burden of Proof: Exceptions to Punitive Regulations 

162. lldmi.ssibility and effect in general 

Evidence: "Fresh Cl:>rnplaint" 

164. Ibcurentary evidence; ph:>tographs 

Evidence: Authentication 
Evidence: lldmi.ssibility of Eecord of N:mju:iicial 

Punishnent 
Sentencing: Q:rapleteness of I:bcunentary Evidence 
Introd~ed by the Prosecution 

165. Other offenses and character of accused 

Olaracter Evidence: lldmi.ssibility 
Evidence: ~inion and Reputation 
Evidence: lldmi.ssibility of Prior Cbnvictions 
Evidence: Cl:>nsideration of Law-Abiding Cllaracter 
Evidence: lldmi.ssibility of Ainnan Perfonnance ~i::ort 
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166. Ille,jally obtained evidence 

Warrant Requiranent: 

Search and Seizure: 


167. Hearsay; declarations of codefen:iants or oooonspirators 

Evidence: Hearsay 

Evidence: Admissibility 

"Sanitizin:1" Testimony 

Evidence: Admissibility of Co-Accused's 


O:mfession 

168 Identification evidence 

Telfaire Instructions 
Evidence: Pl'x:>tographic Lineup 
Identification Evidence: Olt of Court Hearing 

169 Admissions, declarations, and oonfessions by accusoo 

Evidence: Admissibility 

Offenses: Disrespect 

Right to Counsel: waiver 

Rights Warnings: waiver 


170 Effect of ille,jal detention or illegally­
obtainoo evidence 

Evidence: Admissibility 

Evidence: Admissibility 

Trial Counsel: Closing Argunent 

Search and Seizure: warrant Pequirement 

Article 3l(b): !if>plicability 

Search and Seizure: I.awfulness of Apprehension 

Apprehension: Probable Cause 

Excltrling \bluntary Confessions 
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Collalx>ration with Fbreign 
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171. Right to oounsel; warnir}]s 

Covert Agents and the "Underoover" 
Except.ion to Article 31 (b) t.n1J 

Right to Cl:>unsel: waiver 
Right to Cl:>unsel: Waiver 
Fifth and Sixth Arrendrrent Rights: 
Invocation 
Offenses: Disrespect 
Right to Cl:>unsel: W:l.iver 
Rights Warnings: waiver 
Rights Warnings: W:l.iver 
Psychiatric Examination: Right to Cl:>unsel 
CUstodial Interrogation: waiver of 

Right to Cl:>unsel 
Confessions: \t>luntar iness 
Offenses: Disrespect to NJ:> 
Trial: Right to Consult with Chunsel 

D..Iring Recess 
Investigation: Right to Counsel 

173. ~termination of admissibility; evidence 

Fourth Amendment: Seizure 
Fifth and Sixth Arrendment Rights: Invocation 
Evidence: Admissibility 
Rights warnings: W:l.iver 
Search and Seizure: Collal::x:>ration with 

Foreign Officials 

174. <:pinion evidence; expert testimony 

Evidence: Expert Testinony 
Evidence: Admissibility of Expert Testiroc>ny 

175. Weight and sufficiency 

Search and Seizure: Articulable Suspicion 
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176. Jurisdiction 

Jurisdiction: Subject r-E.tter 

Jurisdiction: Assimilative Crimes Act 

Military Judge: Rulings on MJtions 

Jurisdiction: Starrlard of Proof 


177. Assault, escape, and resisting arrest 

Offenses: Attenpted \bluntary ManslalJ3hter 

1 78. Homicide 

Offenses: Attempted Voluntary r-E.nslaUJhter 
Offenses: Attempted Murder 

179. Desertion, absence, or missing rrovement 

Offenses: /WIJL 

180. Failure to obey order or regulation 

Offenses: Violation of Regulation 

181. Theft, robbery, burglary, or false pretenses 

Offenses: Multiplicity 

Offenses: Robbery 

Offenses: Wrongful Appropriation 

Offenses: Unlawful Entry 

Offenses: larceny 

Offenses: Receipt of Stolen Property 
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182. Liquor or drugs, offenses related to 

Offenses: Classification of Cocaine as 
Narcotic 


Offenses: Multiplicious 

Offenses: Aiding and Abetting 

Offenses: Classification of Cocaine as 


Narcotic 

183. Miscellaneous offenses 

Offenses: Conspiracy 

Offenses: Multery 


184. Defenses 

Applying the "Mistake of Fact" Defense 

A Call for a New Entrapnent Instruction: 


Banishing the "Reasonable Suspicion" Interloper 
Right to Counsel: Pretrial Psychiatric Examination 
Proposed Instruction 
Insanity 

185. Witnesses in general 

Defense Counsel: Inadequacy 

Military Judge: Abuse of Discretion 


186. Conpulsory process: refusal to af'PEXU" or testify 

Sixth Amendment: Exclusion of Evidence 

Offenses: Conspiracy 

Trial: Striking of Test:i.rrony 

Witness: Ccnpulsory Process 

Preserving Test:i.rrony of Witness Invoking 

Privilege Against Self-Incrimination 


187. CC!rpetency of witnesses 

Witnesses: Conpetency Detennination 
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189. Self-incrimination 

Ethics Roillrl Table 

190. Inrnunity or agreem:mt: infonners 

Pretrial ~otiations: Esto,FPel 
Inmnunity 
O:mvening authority: Disqualification 
Cbnfidential Infonnants 

Petitioning Cbnvening Authority for Specific 
Relief 

191. Exanination of witnesses 

Petitioning Cbnvening Authority for ~ific 
Relief 

Insuring Qualifications of Interpreters 

192. Cros&-examination 

Evidence: ~inion 

Witnesses: Irrpeacbrent 

Evidence: Production of Transcript 


193. Inpeacbrent arrl corroboration 

The Jencks Act: An Introductory Analysis 
Evidence: Hearsay 
Olaracter Evid~e: Admissibility 
Witnesses: Inpeacbrent 
Pretrial Lineup: Accused' s Entitlement 
Evidence: .Admissibility of Witness' 

Perronality Dirorder 

Evidence: .Admissibility of Ainnan 


Perfonnance Ref(>rt 
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193. 	{oont'd} 
Attacki.m 	the Credibility of the 


Prosecutrix in Rape cases 


VII 	TIME FOR TRIAL AND CX>NI'INUAN::E 

200. Time in general: speedy trial 

Deronstratin] Prejwice in "Speeay Trial" cases 
Trial: ~ Trial 

201. I..enJth of delay in general 

DaronstratinJ Prejuiice in "Speedy Trial" cases 

202. 	Delay in perferrin:J or forwardin:J charges 

Daronstratin] Prejuiice in "Speafy Trial" Cases 

203. Clxtputation 	and acoountability 

DeronstratinJ Prejwice in "Speedy Trial" cases 

204. 	Period of restraint or restriction 

Trial: Speedy Trial 

206. 	Excuses for delay: diligence 

Trial: Speedy Trial 

211. 	M:>tions and determination thereof 

Guilty Plea: Providence 

213. Cl>jections 	to delay and waiver 

.Dem:xlstratin] Prejwice in "Speooy Trial" cases 
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214. Cbntinua.nce 

Derconsrating Prejudice in "Speedy Trial" Cases 
Julge: Denial of Cbntinuance 
Trial: Request for Cbntinuance 
Trial: Cbntinuance 

VIII Trial 

224. Place of trial; chan:Je of venue 

Witness: Q..nnpulsory Process 

226. CUstody and restraint of accused 

Trial: Presence of Guards in Cburtrocm 
Excess confinernent 

228. Statements and conduct of military judge 

Ethics Round Table 
Sentencing: Evidence in Aggravation 
Military Julge: Usurption of Fact-Finler's 
Function 
Military Julge: Inpartiality 

229. Trial counsel 

Ethics Round Table 
Sentencing Argurents: Defining the Limits of Advocacy 
Trial Cbunsel: Conduct 
Trial Cbunsel: Miscorrluct. 

230. Counsel for accused 

The Professional Responsibilities of 
Defense Counsel in Uncontested Courts-Martial 

Professional Resp:>nsibility: Accused 1s 
Falsification of Testiroc>ny 
Defense Cbunsel: Inadequacy 
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230. 	 (cont'd) 
Appellate Review: D.lty to Raise tbted Issues 
Resp:mding to All03ations of Ineffective 
Representation 

231. 	 Onice of counsel: ap.[X)intment an::l pr:-otection 
of right 

Ethics Round Table 

Jtrlge: Denial of <Dntinuance 

Right to <Dunsel: Pretrial Psychiatric 


Examination 

Right to Counsel 

Trial: Right to <Dnsult with <Dunsel 

During Recess 


232. Adequacy of representation: multiple representation 

Ethics Round Table 
Ethics Round Table 
<Dnflict of Interest: Former Defense <Dunsel 
R:>st-Trial Review: service 
Instructions: Failure to object 
Professional Res.[X)nsibility: .Accused's Falsification of 

Testimony 
Defense <Dunsel: Inadequacy 
Appellate Review: D.lty to Raise tbted Issues 
Res.[X)rrling to All03ations of Ineffections 
Burden of Proof: Exceptions to Punitive Regulations 

233. ~ntal capacity, determination of 

Right to <Dunsel: Pretrial Psychiatric Examination 
Military Ju:lge: Usurpation of Fact-Firrler' s Function 
Insanity Defense: Standard of ~ntal Res.[X)nsibility 
~ntal 03.pacity: <Dnpetence to Stand Trial 
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234. Reception of evidence; confrontation with 
witnesses 


Military Jlrlge: Abuse of Discretion 

"Sanitizing" Testirrony 

Instru::tions: o.irative 


236. Argunent ani ex>nduct of oounsel 

Sentencin:J Arg\.!nents: Definin:j the Limits of Advocacy 
Trial Cbunsel: Cbnduct 
Trial Cbunsel 
Military Jlrlge: Inpartiality 
Ev}.dence: Assertion of Fourth Arnerrlment Rights 

237. Instructions 

Military Jlrlge: Instru::tions 

Military Jlrlge: Instruction 

Instru::tions: Iesser-incltrled officers 

Pccessory After the Fact 

Evidence: Admissibility 

~fenses: Dlty to Instruct 

I.aw of Principals 


238. D.Ity to instru::t; evidence raising issues 

Offenses: Adultery 
Military Jlrlge: Usurpation of Fact-Finder's Function 
Instru::tions: Iesser-Incltrl.Erl Offenses 
Pccessory After the Fact 
Military Jlrlge: llity to Instru::t 
Evidence: Admissibility 
Defenses: llity to Instru::t 
I.aw of Principles 
Military Jlrlge: Illty to Instru::t 
Military Jlrlge: Dlty to Instruct 

Burden of Prcx:>f: Exceptions to 

Punitive Regulations 
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239. Included Offenses 

Instructions: Lesser-Included Offenses 

Offenses: Aggravated Assault 


240. Defenses 

A Call for a New Entraprent Instruction: Banishing the 
"Reasonable Suspicion" Interloper 

Instructions: Entrapnent 
Proposed Instruction 
Military Judge: Duty to Instruct 
Insanity 
Burden of Proof: Exceptions to Punitive Regulations 

241. Instructions on evidence 

Telfaire Instructions 
Instructions: Failure to Object 
Instructions: Lesser-Included Offenses 
Evidence: Admissibility 
Military Judge: D.Jty to Instruct 
Paid Informant Instructicns 
Burden of Proof: Exceptions to Punitive Regulations 

242. 	 Sufficiency or propriety; error curoo by other 
instructions 

Accessory After the Fa.ct 
Offenses: Solicitation 
Law of Principa.ls 
Military Judge: Duty to Instruct 
Instructions: Cllrative 
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243. Requests and objections 

Military Ju:lge: Instroctions 13:6:439 
Prop::>sed Instroction 13:6:432 
Military Judge: Instroction 13:5:376 
Instroctions: Failure to Cbject 13:5:373 
Defenses: Ulty to Instru::t 13:4:298 
Law of Principals 13:4:292 

244. Deliberation and voting 

Findings: Deliberations 13:6:439 
Telfaire Instructions 13:6:436 
Verdict: Impea.chnent by M:mlbers 1 Affidavits 13:3:227 
'lrial: Cl:>urt ~nbers' Misoonduct 13: 2:129 

245. Verdict and findings; impeachnent 

Findings: Finality 13:6:450 
Verdict: Inpeaclnent by ~s 1 Affidavits 13:3:227 
Military Jtrlge: Ulty to Issue Special Findings 13:3:213 

246. Revisions am reconsideration 

Findings: Finality 13:6:450 
Verdict and Findings: Finality 13:2:140 

247. New 'lrial 

New Trial Petitions Uooer Article 73, UCMJ 13:1:2 
Appellate Review: New 'lrial Petitions 13:6:443 

248. Cbjections and waiver 

Instructions: Failure to Cbject 13:5:373 
Issues W:iived by Provident Guilty Plea 13: 5:354 

xxiv· 



IX S.ENI'EOCE 

261. 	Presentir13 evidence: matters in mitigation, 
extemation, or aggravation 

Evidence: Sentencing 
Sentencirg: Rebuttal Evidence 
Sentencing: Evidence in Aggravation 
Evidence: Admissibility of Prior Cbnvictions 
Evidence: Admissibility of Prior Cbnviction 
Evidence: .Admissibility of Prior Cbnvictions 
Defense Witnesses: Testiroc>nial "&rrprises" 
.Admissibility of Aggravation in Cbntested cases 
Presentencing Evidence: Previous Cbnvictions 
Evidence: .Admissibility of Reprimand 
Sentencing: Completeness of D::>cunentary Evidence 
Introdoced by the Prosecution 
Presenting Favorable Sentencing Evidence 

262. Other misa:mdoct in general 

Evidence: Sentencing 
Sentencing: Rebuttal Evidence 
Evidence: .Admissibility D.lring Sentencing 
Sentencing: Applicability of Article 31 UCMJ 
Evidence: Admissibility of. Reprimand 
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263. Convictions without cnunsel 

Evidence: Admission of Surmary Cburt-M:lrtial Cbnviction 
Admissibility of Prior SUmmary Cburt-Mrrtial Cbnvictions 
Previous Cbnvitions: Surmary Cburt-M:lrtial 
Presentencing Evidence: Previous Cbnvictions 

264. N::>n-judicial punishnent 

Evidence: Admission of Sumnary Cburt-Martial Cbnviction 
Admissibility of Prior Surmary Cburt-M:lrtial Cbnvictions 
Mathews Inquiry 
Evidence: Records of N::>njudicial Punishuent 
Vacation of suspension: Right to Cbunsel 
Evidence: .Admissibility of Record of N::>njudicial 

Punishnent 
Presentencing Evidence: Vacation of N:::mjudicial 

Punishrent 

265. Presentencing argunent 

Sentencing Argunents: Defin~ th~ Limits of Advocacy 
Sentence: Inproper Argurent 

266. Military judge's role; instructions 

Sentencing: Instructions 
Sentencing: Evidence in Aggravation 
Evidence: .Admission of Surmary Cburt-M:rrtial Cbnviction 
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266. 	 (cxmt'd) 
Military Judge: Dlty to Instruct 
Instructions: Sentencing 
Sentencing: Consideration of Accused's Perjury 

267. 	Nlture and extent of punishnent: rnaximun punish-rents 

Sentence: Limitation of Punishnent 

Evidence: Admissibility of Prior Cbnviction 

Military Judge: Duty to Instruct 

Sentence: Mlximun Punishrent 


268. 	Separate or multiple offenses 

Sentence: Multiplicious Offenses 

269. Effect of pr:-etrial agrearent 

Sentence: Disparity Arrong Coactors 

270. Cbnstruction and operation of sentence: effective date 

Pretrial Agreement: Interpretation 

271. Execution of sentence 

Anti-Deficiency Act Violations 

Ebst Trial Cbnfinarent 

Appellate Leave 


272. 	Objections and waiver 

Evidence: Sentencing 
Admissibility of Prior Surmary Cburt-M:rrtial Cbnvictions 
Mathews Inquiry 
Evidence: Records of N:mjudicial Punishnent 
Evidence: Admissibility of Prior Cbnvictions 
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X RECORD 

280. 	Preparation am authentication in general 

Reoord of Trial: Corrections 

281. 	Verbatim reoord 

Trial: Verbatim Reoord 

282. 	&lfficiency to pennit review 

Reoord of Trial: Corrections 

Trial: Verbatim Reoord 


.XI REVIEW OF COJRI'S-MARI'IAL 

(A) 	 Initial Action on Feoord 

290. 	Review or approval by oonvening authority 

Excess Confinanent 
Convening Authority's Action: &lfficiency 
Pretrial A]reanents: Effect of J\ppellate Review 
Guilty Plea: Providency 
Petitioning Cbnvening Authority for Specific Felief 
Convening Authority: Duty to Follow 

291. 	Disqualification of oonvenin:J aut;h)rity 

Convening Authority: Disqualification 

Cbnvening Authority: Disqualification 


292. Time for proceedings 

Expeditious Ebst-Trial Processing 
Ebst-Trial Review: Delay in Taking Final Action 
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294. Disqualification of officer 

Staff 	Ju:ige .Advocate: Disqualification 

295. Sufficiency: matters considered or anitted 

R:>st-Trial Review: Adequacy 

Offenses: Aiding and Abetting 


298. M:t.tters affecting sentence: clemancy 

R:>st-Trial Review: Service 

Sentence: Disparity Arrong Cbactors 


299. 	 Incorrect or misleading advice, opinion, or 
statement 

R:>st-Trial Review: Adequacy 

300. Hearing: opp'.)rtunity for rebuttal 

Post-Trial Review: Service 

R:>st-Trial Review: Rebuttal 

R:>st-Trial Review: Service on 

Substitute Cbunsel 

R:>st-Trial Review: Service 
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301. 	 Determination or relief: approval: matters considered 

Cbnvening Auth:Jrity: D.lty to Fbllow Jlrlicial Instructions 13:3:220 

(B) Further Review 
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310. 	Cburts of Military Review and Office of Judge .Advocate 
General 

Article 69 Appeals 13:6:434 
Guilty Plea: Providency 13:3:222 

311. 	Appellate cotmsel 

Appellate Review: llity to Raise N:Jted Issues 13:5:368 
Excess Cbnf inanent 13:5:367 
Appellate Review: Duty to Raise N:Jted Issues 13:4:298 
Resp::>rxU03 to Allegations of Ineffective Representation 13:4:295 

313. 	Preservation of grounds of review 

The Guilty Plea's Impact on Appellate Review 13:4:236 
Issues Waived by Provident Guilty Plea 13: 5:354 
Appellate Review: Duty to Raise N:Jted Issues 13:4:295 
Pretrial Agreanent: Enforceability 13:3:209 

314. 	 Admission or exclusion of evidence 

Evidence: Admissibility of Airman Performance Re,EX)rt 13:3:214 

317. 	Recx>rd and proceedin;}s n::>t in record 

Gullty Plea: Providency 13:3:222 

318. 	Sc:>pe of review in general 

Appellate Review: Abuse of Discretion in Denyin;} Clemency 13:1:55 

320. 	Questions of fact 

Evidence: Admissibility 13:6:445 
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321. 	Harmless error 

Evidence: "Fresh Cbmplaint" 

322. Pretrial proceedings 

The Jencks Act: An Introductory Analysis 

Offenses: Multipliciousness for Olarging 


323. 	 Evidence 

Evidence: "Fresh Cbmplaint" 

324. 	 Trial natters 

Instru:::tions: Reasonable Ibubt 

329. 	 Affinnance; incltrled offenses 

Charges and Specifications: sufficiency 

332. 	 Ranand; rehearing 

Guilty Plea: Providency 

333. 	Review by Cburt of Military Appeals, natters peculiar to 

Appellate Review: Article 69, lilU 

Petitions to the <hurt of Military l1f>peals 

Appellate Review: D.lty to Raise N::>ted Issues 
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